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Advisory Committee on Civil Rules
San Francisco, California
October 21-23, 1993

Opening remarks of the chairman.
Approval of minutes of May 1993 meeting.
Status of amendments to the civil rules.

A. Legislative update on amendments approved by the
Supreme Court.

B. Report on amendments approved, with some revisions, by
the Standing Committee for publication.

Rule 23 - reconsideration of proposed amendments.
Rule 53 and its current utility: is it adequate?
Rule 9(b) and the Leatherman decision.

Rule 4(3) (renumbered Rule 4(m), effective 12/1/93):
reduction of 120-day period for service of process.

VIII.Rule 68.

IX.
X.

XT.

XII.

A. Reconsideration of pProposed amendments.

B. Request from the Committee on Court Administration and

Miscellaneous rule proposals.
Stylized draft of revised rules.

Future agenda - identification of civil rules for future
consideration.

Next meeting.
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MINUTES
ADVISORY COMMITTEE ON CIVIL RULES
May 3, 4, 5, 1993

The Advisory Committee on Civil Rules met on May 3, 4, and 5,
1993, at the Administrative Office of the United States Courts in
Washington, D.C. The meeting was attended by Judge Sam C. Pointer,
Chairman, and committee members Judge Wayne D. Brazil; Judge David
S. Doty; Carol J. Hansen Fines, Esq.; Francis H. Fox, Esg.; Chief
Justice Richard W. Holmes; Mark O. Kasanin, Esq.; Dennis G. Linder,
Esg.; Judge Anthony J. Scirica; and Phillip A. Wittmann, Esq.
Judge William O. Bertelsman, Liaison Member from the Standing
Committee on Rules of Practice and Procedure, and. Judge Robert E.
Keeton, Chairman of the Standing Committee, also attended. Also
present were Bryan A. Garner, Esq., and Joseph F. Spaniol, Jr.,
Esg., consultants to the Standing Committee; Peter McCabe, John K.
Rabiej, Jeff Henemuth, and Paul Zingg of the Administrative Office;
William Eldridge, John Shapard, and Elizabéth Wiggins from the
Federal Judicial Center; Ted Hurt of the Dpartment of Justice; and
Edward H. Cooper, Reporter. Observers included Chris Brown, Alfred
W. Cortese, Jr., J. Dilorenzc, and Kenneth Scherk.

The meeting began with discussion of the Civil Rules
amendments that were transmitted to Congress by the Supreme Court
in 2pril. It was noted that those who in the past have challenged
various portions of these amendments have not yet decided whether
to urge Congress to suspend the effective date or take other
action. The flexibility that amended Rule 26 allows to depart from
the‘disclosuretprgvisions by local rule or order may persuade
former opponents that further opposition is unnecessary.

Civil Rule 23

A draft Rule 23 revision has been studied intermittently for
some time. This meeting was the first occasion for extended
consideration by the Committee.

The first question discussed was the desirability of
considering Rule 23 at all. It was noted that many years of
experience with the 1966 revisions have provided answers to many
questions, and have provided ample experience that can be used to
test potential revisions. Experience has suggested several reasons
for revision. Courts have encountered much difficulty in bringing
tort claims into Rule 23, in part because of the Note accompanying
the 1966 revisions. More specific problems have included the cost
of notice to many individual members of (b)(3) classes who have
small claims; potentially valid actions may be defeated by these
costs. The seeming inability to opt out of (b)(1) or (b)(2)
classes may create difficulties, as when individual members of a
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purported employment discrimination <class prefer to accept
practlces that are challenged by other members of the class. Rule
23 is used with increasing frequenc¢y. The greater the number of
class actions, the greater the potentlal value of improvements: in
the rule.:’ An Amerlcan Bar Association task force studied class

actions: from 1984 t01986 and made recommendatlons that havé been"

the . ba51swfor the ‘draft now before the: Commlttee. The topic was

brought on-'for study fOllOWlng a suggestlon by the Ad Hoc Committee
on: Asbestovaltlgatlon that Rule 23 nught be studled by thls_

E: way that Rule 23 will not have to

p‘mmlttee cou1d
‘ flInformal

gnized thaﬂwspmp changes
requlre leglslatmon. }“1tute Comﬂlex”"tigatien
Project was. noted as. a mpdel S/ G ‘

prove ' usefull; in¥ address1n
Other jurlsdlctlonal» cha”g
relax1ng thel llmlts that
claims, 1ncludlng complete
member of a plalntlff’ ‘c
requirement. Other possik

require legislation.

1ass ‘action changes as  well hay

g ‘u, )

The spe01f1c changes made by the d:aft were dlscussed taklng

! “m b

The changes made by the draft relate in many ways to the

’u W

determlnatlon to collapse the presentW categorlcal separatlons

a class.* Focus on the supn
extent | enhance district courtxwdlscret\on. "The prov151on for

dlscretlonary appeal from; ce;gmflcatlpn%
intended to. prov1de a safegufrd ‘again:

discretion. . T o daig

re‘proposed“now, care should be taken‘

side 'in the*f

‘crlty; rmlnatlon will: to some
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The relationship between the superiority criterion and the
predominance of common questions over individual questions was
discussed next. The predominance requirement now attaches only to
(b)(3) class actions. It would be possible to incorporate
predominance as a. requirement for all class actions. Much thought
was given to this possibility in preparing the draft. Some,
particularly those representing defendant classes, have feared that
elimination of the requirement that predominance be shown for what
now are (b)(3} actions willwgncouragg”gnﬁueyproliferation of class
actions. Others express the:corresponding “fear that a requirement
of predominance will discourage desirable class actions. ' On
balance, predominance is better seen as one element of superiority,
particularly in. light of the opportunity to certify classes for
specified issues. = Actions. that now fit into (b)(1) and (b)(2)
categories may present compelling needs for class certification,
even though there are many individual questions, that do not affect:
all members of the class. Mass tort claims,  moreover, present: .
special problems. Predominance of common questions is a useful
approach if the .question is whether to certify a  class that
includ&ﬁ‘\all‘»individual issues as  well as . common issues.:
Predominance is less useful if the class is certified only for
common issues. . A motion passed to retain the draft approach that
treéts‘predhinahceyqs one factor 'in ‘determining superiority. A
motion to make predominance an:independent requirement failed.

. ' b - B
The draft requirement that a class representative be "willing"
as well as able to represent the class was¢COHQide:édﬂnext;‘ Many
who have seen the draft fear that‘théWwilliﬁgn¢$$‘réquirement will
prove a de fa-to repeal of defendant. class actions. ‘The burden of
defending or behalf of a. class is lgreater: than the burden of
conducting a.. individual defense. ' The greatér' the stakes, the
greater the effort that lratiQnaldy$”§hould‘;b@ devoted: to' the
contest. Settlement of a claSSqactiﬁn}‘partiéﬁla;ly‘if»it is to
impose burdens on nonparticipating members of a defendant class, is
far more cpmplicateduthan‘settlement$6ﬁ‘an¢ind ’idual-action. The
mere fact of assuming fiduciary 'responsibil es, ito 'others may
weigh hezvily on the representative fendants!and attorneys. If
a poteni.al representative defendantcan avoid,these burdens by
protesting a lack of ‘willingness: to repﬁéééht the class, few

defendant classes may survivéo‘wThigﬂ skmwh§m5é$nﬂa$‘substantial

in relation to legitimate uses for defénda ' Defendant
classes have been valuable in many 'settings suggested
to the Committee have been actionﬂ%hg@mnsp irge parthérships;
actions involving multiple‘underwriﬁ‘rS'as§ ed in securities

offerings (including  situations -
members have several but;no;ﬁjpﬁnt;y
large numbers of public officials > -
activity and who. cannot be 'bound: by jud
common superior.. Other illustrations ‘may. in
likely to ariso in federal court, such as ‘an’ ad

which. efendant class
i ionsiagainst’
"'in similar
4 against a
" probler.. less
tion ‘to det. rmine

D
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the validity of a ‘servitude on land that runs in favor of many
others, or a declaratory judgment action against a class of
potential "tort ‘claimants. ~ A- willing representatlve‘ in some
settings, . moreover, may ‘be’ more dangerous ‘than 'an unw1111ng

representatlve. »On.occasion, at least, an 1nd1v1dua1 defendant has o
representatlve of a defendant class for determlnlng

been designated:

issues of" patentivalidity. “The representatlve may" have a’ stronger
1nterest in havung all. defendants bound by a determlnatlon that the’

.1 \
. ‘“H , "u‘w« T N
n“se problems,

requ mrement“thati

ftlff clas
g he

theirepresentative be w1“11
g*as well"

”‘prov1

at ptp1Swvalld than dn hav1ng the patent declared 1nva11d 1f the
p > ' i er pos;tlon to bargaln for a 1;cense or,
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class question is first raised. Often substantial discovery is
needed, or it is desirable to dispose of preliminary motions, .
before addressing certification.. There is little reason to force
motions that may have to be deferred. ‘ o :

The draft provisions for opting out and opting into a class
are tied to the collapse of the separate (b)(1), (2), and (3)
categories. Opting out is to be available without regard to these
former distinctions; opting in, not now available in Rule 23
classes, is to be made availailed . . ig by o

g NN
iy T MR

In reviewing the opt-out provisions, it was noted that
something closely akin to opting out. can be achieved' even now in -
(b)(1) and (2) class actions by defining the class . to include only
those who do not ask to be excluded. - S ‘

The power to 1limit a class tb‘those‘Whojopt in was viewed as
a more significant alteration of Rule 23. Opting in now is limited
to statutory class actions in a few areas. Something akin to
opting in is regularly required in administering judgments in favor
of a plaintiff class by limiting participation in the. recovery to
those who elect to file claims, but it'is ea$ier—andfperhaps much
easier-to persuade class members; to file a claim at this stage than
to enter at the beginning of a . litigation. A class limited to
those who opt in before 'a determination of ,1iability may easily
result in a smaller class. The 1966 revision of Rule 23 noted the
danger that many potential cléss¢membe§s,‘pgrticularly those with
small claims and a fearhaf‘beingjinv¢1vqabyith litigation, may
prefer to remain aloof. 'Opt-~in actions ‘put 'a' premium on diligence,
sophistication, and daring. .The difﬁquncquepwben opting out and
opting in may be very supéﬁantial‘;n such §@gquiqn5;u,én opt-out
action, indeed, may be necessary to generate.stakes sufficient to
warrant‘pressihg'thémlitf@atibn,%@yahpﬂnql\sionq ‘Substitution of

achieving generalized kﬁﬁdrcemeh%jafwﬁnewl :
certification on statutes of limitations may be

L , ’ ol . PR T S A L IR A Y [ 2 _ s
moreover, in determining,the point at whic 1e .1imi

‘ Hing  againet HR 3 A ;
resumes running against gﬁqse&whp qunﬁt‘pﬁpwhn,%, o ‘ L

gwﬂ“ah§dé$fects,of

an opt-in class' may reduce thé¥7uf1&;tywﬂof*“élasgﬂja¢tions in

complicated,

The oppertunity to dgglopt—in‘qlassps may be valuable, despite
these concernas. If it is difficult to accomplish effective notice,
the choice may be to have no class action. or to have a class
limited to thuse who are proved, to have actual notice by the act of
opting in. Opt-in classes also may help resolve the choiice~of-law.
problems encountered in;diVersityMpgti? s jarising out. of common
disasters. Acceptanée@pff%itﬁggt%gq‘u@@éryspécifiedklaws may be -
made a conditioh of opt@?gwin;‘,1 . Optin pin  also. may prove-
particularly suitable with‘rggpect«toﬁﬁogtwacticns or defendant
Glusses. ‘ { ‘ . oo ;‘?: T

[ L | [
D I
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After considering the possibility of publishing the draft for
comment' with brackets indicating that the opt-in provision is

especially .opén to recon51derat10n, the Committee concluded thatl

the draft should be published as 1t stands.

~‘wRu1e 23(c)(4) now prov1des that a class nay be certlfled with
respect to partlcular 1ssues.j The draft 1s designed to underscore

the i avallabllrty of thlS“‘optlonﬂ in part by referrlng to
certlflcatlon ‘with ‘respect to partlcular claims  as  well  as

partlcular 1ssues.‘ The focus on "clalms" ‘and "1ssues" extends to
“defenses" as well. The advantage ‘f referrlng to "clalms“ and

by

a more convenlent and meanlngful;
concern 1s that the certlfrc i

’ug‘m - ‘H W‘w
i Psubcm‘ 4) areichanged in the
* “hat does not satlsfy
@9.3‘Thls change is
cof 1nterest arise
1ass members. . In

"he practlc s clalmed
dles that dlffer from

A ‘provision | 'allowing
precérti‘f = VRhlesﬁlzcﬁ“‘and 56
req;ectsﬁn ) ‘by most but, not

all; courts
Onewgrou‘
r

\a‘
;nd”that ‘the rule

‘m

‘approaches and

d‘for research and
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to1make
argument(
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interests would be protected. The reference to "claims" will be
deleted from (b)(6), since issues may be certified. The
requirement that a class action be superior will be moved into
subdivision (a) as the fifth requirement; in this way all
requirements will be grouped together in (a), and (b) will be
confined to illustration of the factors to be considered in
determining superiority. =

The Committee voted unanimously to recommend the revised draft
to the Standing Committee for publication at such time as the
Committee next finds it appropriate “t6 publish Civil Rules for
public comment.

Rule 26(c)(3)

It was decided at the November, 1992, meeting that a draft
amendment of Rule 26(c) should be prepared to study a possible
provision for dissolving or modifying protective discovery orders.
Bills have been introduced in Congress that would limit the power
to enter protective orders in various ways. Representatives of the
Judicial Conference have asked that Congress defer action so that
the Advisory Committee could study the question. - The draft
provided power to modify or dissolve a protective order before or
after judgment. Disposition  of the question would consider the
extent of reliance on the order, the public and private interests
affected by the order, and the burden the order imposes on parties

? T

seeking information relevant to other litigation.

The need to amend Rule 26(c) was questioned. Some studies
have concluded that there is ample power  to modify protective
orders, and that in fact protective orders have not had the adverse
consequence$ feared by current critics. There is no systematic
evidence that protective orders frequqntyy cause  wasteful
duplication of discovery efforts between successive lawsuits, nor
that any problems that might arise cannot .be addressed under
existing inherent power to modify or dissolve, protective orders.
There is no persuasive Showing‘thgt protective orders. defeat the
opportunities of government agencies or public interest groups to

alert the public to productS‘orLponditiongwthat Create ongoing
risks to health and safety. The Federal Judicial Center plans to
study the use of protective orders; more information may be

available soon.

Despite uncertainty whether there is any need to add a
provision for modification or dissolution, it was concluded that
amendment of Rule 26(c) should be proposed. It is clear that the
court that énters a prptective order must have power to modify or
dissolve its own order. If there is any significant doubt as to
the existence of the power, the power should be made explicit in
the rule. There is much concern about the possibility . that
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prdtective orders can facilitate suppression of information
necessary ‘to protect public health and safety, or can thwart

efficient" dlscovery in related lltlgatlon. The amendment of Rulew

26(c) will 11m1t the ability of the partles to narrow the. court'

power over its own orders. It will not- extend to nmtters notff
wéourt—made protectlve orders.’ Secrecy prov151ons 1n_
private contnacts are not reached, whether made as part’ of

involved w1t

settlement, as ‘extra- jud1c1al dlscovery agreements, or otherw1se.

Private. contractwarrangements seem more matters of substance than
procedure.y 2 g | C

discussed.‘ It was noted that most‘protectlve orders are entered on
agreement of the parties. . “ﬁhey extend protectlon to much
“rotect‘after a contested hearing.

. ) o

sxly ordered w1th respectwto

deserveu‘
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protectlo‘
on “»», i
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disSolved”
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Inc., 1st cir., 1993 U.S. App. Lexis 6014, at * 25: "[A] protective
order, 1like any ongoing injunction, is always subject to the
inherent power of the district court to relax or terminate the
order, even after judgment." Even if this prediction is correct,
however, it does not resolve differences as to standing to seek, or
the standards for granting, modification or dissolution. Other
menmbers of the Committee were concerned that an undefined power to
grant relief after judgment would interfere with policies stated in
Seattls Times Co. v. Rhinehart, 1984, 467 U.S. 20, 32-33, 34: mnp
litigant has no First Amendment right of access to information made
available only for purposes of trying his suit. * * * Moreover,
pretrial depositions and interrogatories are not public components
of a civil "trial."® "Liberal discovery is provided for the sole
purpose of assisting in the preparation and trial, or the
settlement, of litigated disputes." Heavy burdens may be imposed
oqﬁcburfs if thoy are required to balance the manywinterests in
diébovery‘cdhfi@batiality against the substantive policies that
support' settlement of disputes, First Amendment interests, problems
of standing, and the like. ‘

Middle ground mi tht be found in the dispute over action after
Jjudgment by providing that Rule 26(c) orders are.dissolved on entry
of judgment unlé¢ss continuation after judgment is specifically
ordered. The parties would be under the burden of ensuring that
continuing protection is provided. It would be possible to
provide instead that the court’s order terminates . on entry of
judgrent, leaving any continuing protection to contract between the
part:.«s. This apprcach would serve the. privacy and settlement
interests of the immediate parties, but would not address concerns
about expediting similar litigation or protecting against public
hazards. 'An alternative might be to allow modification after -
judgment, but only within a designated period such as one year. .
Rather than ensure access to important information, this ‘approach
would provide less access than is‘ayailable‘tod@y in most courts.
Yet ancther approach might be to amend‘the}intrqductoryﬂportion of
Rule 26, tdgproyﬁde that a protective order may be entered for good
cause "to the extent permitted by law," ‘This approach, however,
would not have any impact unless it should stir Congress to address
these questions. | o

At the conclusion of the discussion it was moved to delete the
reference to action "at any time" from the draft. The motion
carried over dissents by two members who would prefer to retain the
reference and by one member who believes there is no need fto amend
Rule 26(c). 1It also was decided that the Note to the amerded rule
should not refer to the questions surrdqnding‘mpdification or
dissolution after judgment. ”

Rule 43(a)
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‘Two*changes in Rule 43(a) were considered.

The flrst proposed change would, authorlze the court to permlt
or. requlre that“the direct examlnatlon of a witness in a nonjury
trlal be* sente

i Many 1awyers

Discussion showed that concern about written testlmony

continues. Lertten testlmony may aggravate ‘the tendency of . some .

courts to hold non]ury trlals 1n d1s301nted segments._

The advantages of wrltten testlmony‘were noted., A judge in
Oregon wstarted this, practlce twenty or‘fmore "ears ago,w‘and
developed it exten51ve1y That experlence‘showed that cases could
move nmuch faster in. thlS way.. ‘The" pract“‘
selectively 51nce then,\w1th contlnulng suo

u"‘

LT

. . S
e ! . I

It wasw

7be redrawn as one to

‘ever, and there was no nee% seen jorchange Rule

. o
e I.

It was observed that many courts now resort to written. direct
testlmony in nonjury trlals w1th the consent of the partles.

A motlon to reject the amendment to prov1de for wrltten direct
testlmony in nonjury trials passed. The actlon of the Commlttee
will be communlcated to the Ev1dence Rules Adv1sory‘00mm1ttee.

The‘ second proposal 'is to amend RuIe 43(a) to. permit
electronic transmission of testimony. Tth practlce has been
followed by some courts, at times by treatlng the testlmony as a
deposition conducted during trial and under 'supervision of  the
judge to ensure that only admissible matters are presented.

preSented in- wrltlng. This proposal was publlshed for -
19! although members of the Adv1sory Commlttee WereL

‘n that would allowd

Ev1dence Rule‘ 611(ab‘ clearly authormzes‘e
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Telephone testimony has been used in agency proceedings. One
member of the Committee observed that with suitable protective
provisions covering such matters as the people who can be present
with the witness, telephone testimony is as satisfactory as
reliance on a deposition. If video transmission is available, it
is better than a deposition. « ' '

Direct transmission of contemporaneous testimony can have many
advantages. Testimony of witnesses on purely formal matters may be
accomplished more easily and less ‘expensively. Testimony of
essential witnesses who cannot appear at trial may be better than
reliance on earlier depositions. Reasons for not appearing at
trial may range from limits on trial subpoenas to unexpected
accidents. Trials that depend ‘on witnesses scattered in many
places may be managed more ‘effectively if it is not necessary ‘to
bring them all ;dgether‘atkone‘time and place, ‘even if that is'
possible., Many problems are encountered in managing criminal
trials when witnesses are brought to trial from distant parts of

the countryartransmlssion‘ofvtestima&y‘could reduce comparable

problems in civil litigation. - I

The possible advantages of transmitted testimony may be offset
by disadvantages. It is necessary to ensure that the witness is in
fact the intended person, particularly if audio . transmission is
used. Controls mustubeximposed”to protect against influence by
other persons present .with the witness but not included in, the
transmission. It may bei desirable" to require somé advance notice
by the proponént,ﬁwheh‘poéSible,‘$o that other parties can arrange
to depose the witnessbefore trial. ' video. depositions 'may be
particularly important if the testimony is to ‘be transmitted by
audio means a;one@,‘Brdtectipns‘mpst be:built into the rule. The
rule should raquire good cause for transmission, and should remind
courts of the need  to prptéct‘again$t;p03sible distortions or -

influence. The Mqte%ghouldpindidate~§ﬁatNShow1ngs of ‘unexpected’
unavailability‘arélqugppe?suasiVé‘than’simple limits on subpoena
power. . The NOtéualsqwshOUEd‘indicate%thatrthgre.is less need 'to
rely on transmission when depositions: are . availzble. The decision
whether to allow”tﬁanSmigsf"n;:anthhf‘&hoicewof technology, should
depend on theicpsﬁﬁpfyﬁq?ﬁSﬁ@SSibnwipy élation to the importancé of
the testimony, the stqkq§¢bfwthé litigatioh, . the means of 'the
parties, andioth@&sfangq5|thaﬁmﬁ / _Seemi relevant. 'The Note lin
addition should suggest ;that; when| feds S1é/, courts' should require’
advance notice of amréqﬁeﬁﬁ*ﬁbrrtfénémwss’bnﬁsoldther%partﬂééﬁﬁah‘
take a deposition. T R A S

It was suggested that perhaps@transmission of testimony should
be authorized only for circumstanceb@th@t*wbu&d”permit presentation
of the depcszition of a living wi riess uhder Rule 32. It was
concluded, h#ivever, that‘tranSmiséx@ ﬂshdﬁld‘notpbewconfihéd to

specifically defined circumétamcesiﬁﬂﬁofk flexibility is desirabile.
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The means of describing transmission technology were left open
for further work. Such electronic means as facsimile transmission

and'. dlrect computer ..communication are not contemplated unless‘
perhaps exceptlonal circumstances' can be shown. It may be’

‘uncertaln whether all other technologles‘are properly descrlbed as
electronic. It should be made clear that in some’ circumstances it
is proper to rely on audio transmission alone, whlle v1deo
transmlys;on should be‘preferred An others. - S SR

N . n ' e
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H Serv1ce and Flllng
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Bankruptcy‘Rules and the C1v1l Rulesr

Discussion of this reqommendatlonk ‘began . 'with ‘the broader
questlon raised by -the generalﬁrelatlonshlps between filing and
Ma ] ods by reference to

quthln a“reasonable time after
fﬂ“ng is | notw ‘accompl ished. A
| ans o fa11 to flle it.

services, ;. ,
serv1ce.‘ﬁ;Problems arise. whenwj
for example, may‘ser\e
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of law be renewed by service and filing within 10 days of judgment.
Rule 50(c)(2) invokes the 10-day service requirement of Rule 59.
Rule. 52(b) requires that a motion to amend findings of fact be
"made" within 10 days. This requirement apparently is satisfied by
service within 10 days, followed by later filing. Rule 59 requires

that motions for a new trial or to reconsider be served within 10
days. ‘ \

It was observed that both filing and service should be
required when it is important that notice be accomplished. Rather
than follow the suggestion that filing alone be required, it was
concluded that the present requirement of service in Rules
50(c)(2), 52(b), 59(b), and 59(e) should be retained and
supplemented by requiring filing no later than 10 days after entry
of judgment. Filing should be accomplished with relative ease,
particularly since Saturdays, Sundays, and legal holidays that fall
within the 10-day period are not counted. This time period should
allow adequate opportunity to prepare and file a motion. Drafts:
conforming to the new style guidelines will be . prepared and
submitted to the Standing Committee with a recommendation for
publication. \

Rule 68

Revision of the Rule 68 offer-of-judgment procedure was
discussed at the November, 1992‘®eeting.‘ A draft based on that
discussion was Presented for evaluation. The draft would make the
offer-of-judgment procedure available to claimants as well as
defendants. It also WOuld'increa$e the consequences of failing to:

accept an offer at least as favoréble as the judgment. In actions.
seeking money damages, an award would be made for attorney fees
incurred by the offeror after expiration of the offer. The amount
of fees awarded would be reduced to the extent that the amount
awarded by the judgment wag‘mqréwﬁhvorabﬂeg$b the offeror than the
offer.. The fee award also would be limited: to the amount of the
judgment, so that a pﬂai@antVbqygd not be forced to pay fees .
greater than the amount recovered and a defendant could not be.

forced to pay fees greater than the amount recovered.

The purpose of the mrevisiqh"wpuld. be to' encourage early
settlement. The same purpose was ;pursued by amendments published

for comment in 1983 and 1984. - Those proposals met broad and
vehement opposition and were withdrawn. This proposal is meant to

impose less serious consequences, with the hope that a middle
ground can be found‘in‘wmiqhQJﬂmited‘atthney fee awards can

encourage early settlement withbq# forcing unfair settlements or
discouraging litigation entirely.

.

One question raised byhthe proposal is the extent of knowledge

about settlement. The Premise is that some cases that should




o
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settle either settle later than should be or do not settle at all.
Apart from the fact that most civil actions are resolved without,
trial, however, very llttle is known about the settlement process..
One v1ew‘of the proposal was that 1t would be "too compelllng.? It
was feared ! that in many cases, any ‘given, 1level of dollarﬂu
consequences ‘may' be more serious to the’ plalntlff than to the
defendant. Fear of losing any recovery because of a fee award
might force some plalntlffs to accept Rule 68 offers that fall
below. theM‘easonably expected Judgment

[

‘Another;questlon ralsed‘by the proposal is the’ need to dlspose”
iore .case | ttlement. ‘ It was, observed that tHe

Another premlse underlylng the Proposal is that Rule 68 doesw‘

not now haVe any 51gn1f1cant effect, on settlement. The same
premise was followed "in advanc1ng the 1983 and 1984 proposals.
Commlttee members contlnue to belleve that the rule has little

3udgment cuts & ‘
the offereevlsw prE

the fee recover“*‘?” n
offer may: ler B
client,. parti
payment. Eve
settlementu‘
desirable ehc

€ ‘ nce
T o ensurevactual‘

It was noted that Callfornla has an offer—of judgment statute
that prov1desmfor shlftlng expert wltness ‘fees, and that this
““eg effect in' encouraglng

procedure seems!: to have a des1ra
settlementn‘ IWU ‘;u;wup % ‘ p | .
It was suggestedﬂthat‘lt is 1nappropr1ate to refer to! Rule 68
conseguences. as a) sanctlon.w The rule s not based on\lnapproprlate,
behavior. The:test is, not! onewof sub wFtlve bad faﬁth nor even of“
objective unreaspnableness.‘ Nelthe - party‘hor, by reflectlon,
counsel, should bewstlgmatlzed‘as if HF were.%

*n“;wwwn<#“ AR

Dlscu551on of the sanctlon ter ih 1ogy Lea to‘discussion of
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authority to affect attorney fee awards under the Rules Enabling
Act. The "sanction" terminology seems appropriate for enforcing a
procedural duty. The Enabling Act should authorize Rule 68 if the
rule creates a procedural duty to guess right about the eventual
judgment. Imposition of consequences then falls within the power
to create the duty. Attorney fee awards are commonly authorized
for violation of other procedural duties; Rule 37 is a good
example. Some members of the Committee were uncertain, however,
whether this analogy is persuasive. There is power  to create a
discovery procedure. It is not so clear that there is power to
create a duty to settle substantive clains. Shifting
responsibility for attorney fees is a departure from the prevailing
"American Rule," and may seem substantive when used as an incentive
to  settle rather. than' as a means of enforcing more obviously
procedural duties. This fear is not allayed by the fact that the
proposal is desicncd to put the offeror — at best — in a position
no better than wouid have resulted from acceptance of the offer.
Othéi sanctions, such as double costs, might seem‘more‘appréprﬁate.

Alternative sanctions ﬁereﬁdisgussed'furtheru,‘One$pcssibi1yty
might - simply to award ;a flat , proportion of the difference
betweer wffer and judgment. ~Another might be to allow. the-offeror

a choic: between --tering Judgment' on the offer and ‘éntering
judgment on some b:iiis calculated from the actual judgment and a
procedural sanctiorn. ‘Yet‘another:mightvbéﬂto design’ a simple

system in which post—offer3féeyawards»arewcappéd at. the amount of
difference between offer and Judgment: if judgment is $100,000 more
favorable to the offeror, the maximum fee award would be $100,000.
This system is simpler to administer, but could put the offeror in

a better position that would have followed from acceptance of the
offer.

._Other approaches to amending Rule 68 were discussed. One was
simple abrogation of Rule 68. Other pretrial devices, such as
neutral evaluation, may prove better means of encouraging - early
settlement. Another alternative would be to make Rule 68 available
to claimants, but without adopting any attorney-fee sanctions.

At the end of the discussion it was unanimously concluded that
further consideration of Rule 68  should. await development of
further irformation about actual operation' of the present rule and
the factors that affect settlement, Study of the possible effects
of the proposed revision also- will be desirable if it can be
accomplished in persuasive form. ‘The Federal Judicial Center is
developing such a study under the 'direction of John Shapard.
Committee members Doty, Kasanin, and-iScirica :agreed to work with

Shapard on the design of the' study.

Rules 83, 84
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Rules 83 and 84 have been ‘before the Committee for some time.
The proposals that were sent to the Standing Commlttee for its
December, 1992 meeting were. returned for further con51deratlon of "

uniform. 1anguage proposed for 51m11ar prov151ons 1n all the varlous3q

sets of court rules.

g Dlscuss1on of RuleM83 focused on the proposal that rlghts
should ynot\;be defeated Afor neliQent fallure,‘to‘ adhere to a
‘ ; ‘ The

‘“onrthe rec'mmendatlon‘
enproposed Rulé 84(b)' ang"
the Bankruptcy

cognate‘
Rules Commlttee has urged that the‘a
‘ t Ar

e Standlng Commlttee w1th ¢

or bubllc com ent“

It has been suggested to the Committee that Rule 4(j),
renumbered as Rule 4(m).'in the proposals transmitted to Congress by
the Supreme; Court on Aprll 22, ‘1993, should'set a shorter period
than 120 days  for serving. process after ‘filing. ' Committee
discussion noted: that" there was much . debate about Rule 4 in the
revision process, but. perhaps not | much ‘attention to this spec1f1c
point. One member noted that often it is useful to delay service
after filing so that, settlement dlscus51ons can be pursued. It was
concluded that the Reporterushould study the questron and report
back to the. Commlttee. - S RO \

- o I ;‘;‘ ,‘ B by
@ Rules 7% 11 Slgnature Requlrement

.The s1gnature requlrements ‘of Rules 7 and 11 have ralsed
questlons in the prpcess of " generatlng irules to govern filing by
facsimile transmission and in studylﬁgnflllng by computer. Draft
Judicial Conference guldellnes for. fac51mlle flllng would authorize
alternative means of satlsfylng the signature requlrement.
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Facsimile transmission can reproduce a signature, so the problem is
not acute. Computer transmission can reproduce a signature only
with expensive capacities that are not available in all clerk’s
offices nor in all law offices. The Committee concluded that these
questions should be studied to determine what accommodations should
be made to ease the task of adjusting to modern technology. The
initial studies of the problem, however, should remain with the
committees‘specially.charged with working through the problems of
facsimile and computer filing. : ‘ ‘

‘Rule 9(b)

The Leatherman decision of the Supreme Court in February ruled
that particularized pleading requirements can be imposed only when
authorized by Rule 9(b). "Heightened requirements could not be
imposed in a civil rights action claiming‘Vicarious responsibility
of a municipal entity for‘wrbngs‘committéd‘by law enforcement
officers. At the same timé, the Court suggested that the question
might profitably he studied, by the Advisory Committee. ‘

Several approaches to, pleading were suggested, looking to
Rules 8, 9(b), or 12(e). It was noted that some local rules impose
detailed pleading requireméﬁts‘fcr sbecﬁfied categories of cases,
such 'as those brought‘under\theWRdékeﬁeér‘Influenced'and Corrupt

Organizations Act. It also was suggested that any action in this
area should be carefully;iﬁtegratedﬂwitﬁ;the_propoged3disclosure
rules now pending’in‘cbnéﬁgséh Rules jé(a)(l)‘and‘LZ) create
duties of disclosuré with respect to facts alleged 'with
particularity. One of the purposes of that proposal was to
encourage more informative pleading practices. The disclosure duty
also 1is integrated with the Ruﬁe#:26(f) conference. Direct
imposition of more demanding standards at the initial pleading.
stage might shift theﬂburdeﬂhpf‘spéqific‘contentibn‘tpya point in
the litigation that i§ftoolé%fly?téTb%ﬁugefui. o ‘

Several members of the Committee thought it would be a mistake
to attempt to draft rules setting heightened standards. of specific
pleading for particular categories of cases. One possible approach
would be to allow lower courts to continue the longstanding process
of tailoring pleading standards to the perceived needs of different
types of litigation. ”?his3ptode$sfhasmdeyeloped‘oVer a '‘period of
many years, and may not be much checked by ‘the Leatherman decision.

Another suggestion ﬁag‘thétqéa motion for mbféﬂbarticular
statement be created in Rule 8, or that Rule 12(e) be aménded.  The

' new rule would allow a court to reguire more detailed pleading. on

a case-by-case basis. The purpose of this provision wduld be to
continue and legitimize the process that often imposes detailed
pleading requirements through a motion to dismiss, commonly
followed by amendment. Many courts have often gone beyond simple
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notice pleadlng This experience may suggest that it is desirable
to rely on pleadlng practice for prellmlnary screenlng in a wide

N
gt

varlety*of lawsults. At the cost of: appearlng "to relive hlstory,‘
a return to’ some practlce akln to the blll of partlculars may haverx

real value.“*

“W The‘f n concludedf‘that) the toplc of pleadlng
partlc”larlty“

‘should remaln on“the agenda for fu pher.study.m The
conclusion may. ‘be that the tlme has not yet comeﬁfor any action.
Each of the approaches named 1nq h 1%§u551on should be explored,
report.

[

P "
1"

oposed that‘ the” Commlttee should explore
ide ‘ap onW1de subpoenas for witnesses

‘ thﬁ ‘proposal began with the
tio: yp ars‘contlnually.‘lt.was noted

w ﬁamend’Rule 43(af tokpermlt transmission of
from places outs1de the‘pourtroom w1ll‘a‘part1al answer
) SeVeral embe ‘"ff the commlttee stated that
y'"the pres[nt limits in Rule

'“"qre ch of\trlal subpoenas

er the years ‘that Rule 53
yblearly authorize many
présenthbrac 1 an urt breuappolntlng spe01a1
masters to manege dlscovery?‘ ‘ ~sBttlement,"investigate and
superv1se enforcement of deoreesyaand to undertake other tasks.
Inherenthauth 1ty may suppor %h rpptlces but the reach of
inhere: tgo cle %[“ !

should"

Ty

Ay

ma ter ﬁ “ , s 1nto*’spec M‘c ﬁ‘ ts 'of the rules governlng
pretrlalyconfy‘ hces, dlsCOVefy,Jand the'like. A ‘general revision
of \Ru1e|W53”f‘a provide ‘a*‘mome We%fectlve approach. It was

] ¢arﬁAst111 must*be‘rﬁhen‘1n1u51ng masters.

”“{‘u‘ oo ! ‘H“\ b ‘: |
11t was! dgreed hat |

further E%ﬁd and pos

1eﬁ64 S
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K The Amer;can.Bar'Assoc1at1bn.proposal recommendlng'leglslatlon
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and amendment of Rule 64 to provide federal prejudgment security
devices was carried over from the November, 1992 agenda. Brief
discussion suggested that the topic is very complicated, and
fraught with substantive issues beyond the reach of the rulemaking
process. Committee member Phillip Wittmann agreed to discuss these
questions further with representatives of the ABA,

Restyling

The afternoon of May 4 and the morning of May 5 were devoted
to considering the restyled version of the Civil Rules proposed by
the Style Subcommittee of the Rules Committee. The process of
preparing the working draft was described. The Style Subcommittee
draft was distributed to Advisory Committee members in December.
The chairman prepared revised versions of the rules proposals then
pending in the Supreme Court and sent .them out to Advisory
Committee members; the Style Subcommittee did not see these drafts.
Members of the Advisory Committee, working in three subcommittees,
commented on these drafts. The subcommittee versions were
consolidated with some changes by the chairman and made the basis
of the working draft considered at this meeting. A revision of the
Supplemental Rules for Admiralty prepared by Bryan Garner and
reviewed by the Style Subcommittee also has been circulated. Bryan
Garner has made comments on the working draft that were considered
as each item was studied.

Rules 1 through 5 were studied in depth. Rules 26(c), 43(a),
50(c), 52(b), and 59 were studied to enable use of the new styling
in the proposals for amendment described above.

During the discussion of Rule 4(3)(1) it was noted that the
Style Subcommittee hopes to eliminate use of "pursuant to." This
term is confusing, particularly to nonlawyers. Even lawyers use
the term in many ways. Substitute terms should be found.

Rule 59 was used as one of the rules that illustrates the
value of "no later than" as a replacement for "within." If an
action is required "within" ten days from entry of judgment, it may
be inferred that action taken before entry of Jjudgment is
ineffective. Use of "no later than" makes it clear that action
taken before entry of judgment is effective.

Next Meeting

The next meeting of the Advisory Committee was set for October
21 through 23 in San Francisco, California.

Respectfully submitted,

Edward H. Cooper, Reporter
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DIRECTOR UNITER.STATES COURTS JOHN K. RABIEJ
g,g,},im Q;’:,w CHIEF, RULES COMMITTEE

JAMES E. MACKLIN, JR. o SUPPORT OFFICE

DEPUTY DIRECTOR WASHINGTON, D.C. 20544

September 24, 1993

-~

MEMORANDUM TO ADVISORY COMMITTEE ON CIVIL RULES
SUBJECT: Agenda Item III-A

The following materials are attached and contain information
regarding the status of amendments to the Federal Rules of Civil
Procedure approved by the Supreme Court and transmitted to
Congress: -

1. Report to Judge Sam Pointer on mark-up of H.R. 2814.
The bill would delete the proposed amendments to Civil
Rule 26(a)(1l) and 30(b)(2).

2. Copies of H.R. 2979 and S. 1382. The bills would defer
for one year the effective date of the amendments to
Civil Rule 11. A copy of the remarks of Congressman
Moorhead setting forth his concerns with the amendments
is also included.

;:ljﬁn /<.ﬁaj,;_?;

John K. Rabiej
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August 5, 1993
MEMORANDUM TO JUDGE SAM. C. POINTER, JR.

SUBJECT: Mark-up of H.R. 2814

, This morning, the House subcommittee on Intellectual
Property and Judicial Administration held a mark-up session on
Congressman Hughes’ H.R. 2814, "Civil Rules Amendments Act of
1993." The bill would delete the amendments to Rule Z26(a)(1) and
Rule 30(b)(3) and amend Rule 30(b)(2). The subcommittee voted to
report the bill, without change, to the full Committee on the

Judiciary.

In his opening remarks, Chairman Hughes stated that the
opposition to the amendments to Rule 26(a)(l) was widespread. He
agreed with the opposition that the "specified with
particularity" standard in Rule 26(a) was too vague and would
generate needless litigation. He added that the amendment was
premature and should be delayed until after evaluation of the
CJRA plans. Chairman Hughes also said that his decision to keep
intact the amendments to Rule 11 was very close. In the end he
decided to defer to the judiciary because of the explosion in’
Rule 11 satellite litigation.

Chairman Hughes also expressed his concerns that audio
recordings of depositions were inaccurate and unreliable. He
questioned their durability. In addition, Hughes said that a
stenographer often serves as a "traffic cop" during heated
conversations between attorneys, asking them to stop talking

simultaneously.

Congressman Moorhead withdrew his proposed amendment, which
would have deleted the amendments to Civil Rule 1l. He indicated
his intention, nonetheless, to introduce a separate bill at a
later date that would delete the amendments to Rule 1l. During
the subcommittee’s discussion of Moorhead’s amendment, f
Congressmen Barney Frank and Howard L. Berman stated their intent
to oppose Congressman Hughes’ bill if the amendments to Rule 11
were deleted as suggested by Congressman Mooorhead. Congressman
Moorhead said he did not want to jeopardize Hughes’ bill because

E—h-{_s A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY ;}-—7
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Mark-up of H.R. 2814 Page 2

the deletion of the Rule 26(a)(1) and Rule 30(b) provisions was
very important.

Congressman Moorhead gave the following reasons for his
opposition to the amendments to ‘Rule, 11.

1. it would eliminate the need for a pre-filing factual
inquiry; o

2. it would render Rule 11 "toothless";

3. the amendments would return us to the pre-1983 rule;

4. it would violate a previous Supreme Court decision, as
cited by Justice Scalia;

5. the Rule 11 survey completed by the Amerlcan Judicature
Society demonstrated that the present Rule 11 is
effective in making attorneys ‘"stop-and-think" before
filing; and

6. the Federal Judicial Center survey demonstrated that
the vast majority of judges approved of the present
Rule 11.

The followingyCongressmen attended the mark-up:

Chairman William Hughes o ‘Carlos Moorhead

Mike Synar - . . Howard Coble

Barney Frank - Hamilton Fish -

Don Edwards . F. James Sensenbrenner, Jr.
Howard Berman | Bill McCollum

John Reed Steven Schiff

Please call me if you have any duestions concerning the

mark-up.

AR L

John K. Rabiej

cc: Honorable Robert E. Keeton
Honorable Alidemarie H, Stotler
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103p CONGRESS
122 M. R. 2814

- To permit the taking effect of certain proposed rules of civil procedure,
with modifications.

IN THE HOUSE OF REPRESENTATIVES

JuLy 30, 1993

Mr. HUGHES (for himself and Mr. MOORHEAD) introduced the following bill;
which was referred to the Committee on the Judiciary

A BILL

To:permit the taking effect of certain proposed rules of
civil procedure, with modifications.

1 Be it enacted by the Séﬂate and House of Representa-
2 tives of the United Stazte.g of America in Congress assembled,
3 SECTION 1. SHORT TITLE.

4 This Aét may be cited as the “Civil Rules Amend-
5 ments Act of 1993",

6 SEC.2 MOﬁIFICATION OF PROPOSED AMENDMENTS.

7 The proposed amendments to the Federal Rules of

8 Civil Procedure which are embraced by an order entered

9 by the Supreme Court of the United States on April 22,




i
i

~ A
CAaTATATA

2

1 1993, shall take effect on December 1, 1993, as otherwise
2 provided by law, but with the following amendments:
3 (1) RULE 26—

oy
*

(A) IN GENERAL —Proposed rule 26(a) is

4
5 amended so that paragraph (1) reads as
6 follows:
7 “(1) INSURANCE AGREEMENTS.—A party may
8 obtain discq{fel_'y of "che‘?; existence and contents of any
9 insurance agr‘eemeri{: under which any person carry-
10 ing on an insurance business may be liable to satisfy
11 part or all of a judgment which may be entered in
12 the action or to indemnify or reimburse for pay-
13 ments made to satisfy the judgment. Information
14 concerning tﬁe insurance agreemént is not by reason
15 of disclosure admissible in evidence at trial. For pur-
16 poses of this paragraph, an application for insurance
17 shall not be treated as part of an insurance
18 agreement.”.
19 (2) CONFORMING AMENDMENTS.—(A) Proposed

20 rule 26(a)(2) is amended by striking “In addition to

21 the disclosures required by paragraph (1), a” and
22 inserting “A”. - |

- 23 (B) Préposed rule 26(a)(3) is amended by
24 striking ‘“the preceding paragraphs” and inserting

25 “paragraph (2)”.
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(C) Proposed rule 26(a)(4) is amended by strik-
ing “(1) through” and inserting “(2) and”.

(D) Proposed rule 26(f) is amended by striking
“to make or arrange for the disclosures required by
subdivision (a)(1),”.

(E) Proposed rule 26(g)(1) is amended by
striking “subdivision (a)( 1).or”..

(3) RULE 30.— .

(A) In GENERAL.—Proposed rule 30(b)(2) is
amended by striking “Unless the court orders other-
wise, it may be recorded by sound, sound-and-visual,
or stenographic means, and the” and insertiné “Un-
less the court upon motion orders, or the parties
agree in writing to use, sound or sound-and-visual
means, the deposition shall be recorded by steno-
graphic means. The”.

(B) CoxFoOrRMING AMENDMENT.—Proposed rule
30(b) is amended by striking paragraph (3).

(4) ForM 35.—Proposed form 35 is amended—

(A) by striking paragraph (2); and

(B) by redesignating paragraphs (3) and (4) as
paragraphs (2) and (3).

&
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103D CONGRESS
222 1, R. 2979

To delay the effective date of the proposed amendments to rule 11 of the
. Federal Rules of Civil Procedure.

IN THE HOUSE OF REPRESENTATIVES

AUGUST 6, 1993

Mr. MOORHEAD (for himself, Mr. FISH, Mr. SENSENBRENNER, Mr. McCoOL-
LUM, Mr. COBLE, and Mr. SCHIFF) introduced the following bill; which
was referred to the Committee on the Judiciary

A BILL

To delay the effective date of the proposed amendments
to rule 11 of the Federal Rules of Civil Procedure.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That, notwithstanding any other provision of law, the pro-
posed amendments to rule 11 of the Federal Rules of Civil
Procedure which are embraced by an order entered by the
Supreme Court of the United States on April 22, 1993,
shall not take effect until December 1, 1994,
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e S, 1382

To delay the effective date of the proposed amendments to rule 11 of the
Federal Rules of Civil Procedure..

IN THE SENATE OF THE UNITED STATES

AUGUST 5 (legislative day, JUNE 30), 1993

Mr. BROWN introduced the following bill; which was read twice and referred
to the Committee on the Judiciary

A BILL

To delay the effective date of the proposed amendments
to rule 11 of the Federal Rules of Civil Procedure.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 That notwithstanding the provisions of sections 2072 and

4 2074 of title 28, of the United States Code—

5 (1) rule 11 of the Federal Rules of Civil Proce-
dure, as embodied by the order entered by the

April 22, 1993, to the Congress by the Supreme

6
7 United States Supreme Court and transmitted on
8
9 Court pursuant to section 2072 of title 28, United




~
CAr"A"AT A

B H W NI

2
States Code, shall not take effect until December 1,
1994; and | B |
(2).rule 11 of the Federal Rules of Civil Proce-
dure, effective August 1, 1983, shall continue in ef-
fect until December 1, 1994.
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CARLOS J.
" mw cuTTsy
o o . y 'mm“ MN.
TIEREE o of the Blnitd b e
P, - Wouge of Repregentatives emolil
vm:‘;%g:a.:&-zu_ W!fgrtm‘[, %530515'0522 . 'm?:mm
Roow 812 . e
808 273-d1ag
TO: | ' Mambers of the Subcomnittes ¢n Intellsctual

Froperty and Judicial Adminigtration

FROM! |  cCarlos J. N¥oorhead
Ranking Minority wm,

Subcormittee on Intellgotual Prope ina
Judicial Adminigtration Ty

DATE: | August s, 1993

Injacsordance with the suggegticns made and agreenents entered
into at [this norning's Bu'bcomﬁtt

Rules of eiviy Procadura, in particularly, Rule 11 fealing with the
sanctions impo

sed by the judges &gainst lawyers who file trivelous
lawguite, T dinteng to introduce the attached »ilj tomorrow., The
bili Jﬁ delay the affective date of Rule 11 changes for one

ubcormittee with
to hold a pr%;;-r hearing and to determine for itaelsr
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IN TER HOUSE OF REPRESENTATIVES

M, Moommintodnadthaﬁnoﬁngbm;wlﬁehmnfmdhth
Committes on

A BILL
To delay the effective date of the proposed amendments
%o rule 11 of the Federal Rules of Civil Procedure,

L Be it enaoted by the Sonate and Houss of Repressnta.
2 tives of the United Bintas &f America in Congress assembled,

)

3 That, notwithstanding any other provision of law, the pro-
posed amendments to rale 11 of the Federal Rules of Civil
Procsdure which are embraced by an order entersd by the
Supreme Court of the United States on April 22, 1993,

ehall not take effect until Desember 1, 19984,




e ¥ I o B e T s Y s N e Y s Tt T s M s T e B oo T e B e B S S G £

v N ———ege “rommre PR o~ - sana -

f

_This ametidment would stop the proposed Rule 11 changes from
takin ntzogt. The proposed chenges would: L -

7 1) muke permissive, instsad of the. current mandatory
issuancs of sanctions; .

3) alloew beut-ﬂnng investigations to attﬁt
to support factual contentions, instead of the current
pre-filing inquiry requivement; - = Y

) preirid. a 21-4&}( '!laf. hazbopr pu‘lod ﬁo ;

vithdrav a challenged pleading with ixpunitys and

4) allov permissive pa t of monetary sanctions
tazl’:a“unurhertheappu!ng;uc. e

cording to Justice Scalia, in his dissant, en thess proposad
rule changes, they will render Rule il Ftoothless." ‘

appreciata Rule 11 in its present form, that is, as amended
in 1983 we should lock back to the original rule adopted in 1838,

¢riginal version of Rule 11 reguired an attornay to sign

&ad gs "as a certificats by him that he ham read thes pleadings)
at to the beet of his knowledge, information and belisf there is

d ground to support it; and that it is not interpomed for
lay. The rule provided for sanctions, in tha ocourt's
discretion, whare there was "a willful vislation® by an attornay.
In effect, the trial court vas required to f£ind actual bad faith
Prior ko considering sanctions. And even after £inding bad faith,
the eg;urt #til) had discration as to whether or not to izpose a
sanction, L X | \

3 ineffective vas the »Lééﬁiginal rule thet in the early 195e0e
od_cenprehensive changes. The Committes conoludes that

t necessary to “rsduce the reluctanse of ccurts to impose
:!-m"‘ and to “discourage dilatory or abusive tactics or
#.% To illustrate Rule ll's ineffectiveness, for 18 years
rioif O the 1583 amendnants, -only nineteen motions for sanctions

4 and sanctions were imposed in cnly three cuses. Today,

it is|universally agread that the original Rule 11 was wholly

ineffactive in controlling frivolous lavsuits and discovery abuses,

o e —————————— o vt dmias N Saron e —— .

isory committes to the Federal Rules of Civil Procedure
11 has not heen effactive in deterring abusas,® and found

en reported. Of those ninetsen motions, eleven violations

2 E e o 4 cm—— Gy § S
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:.z;g ‘:h t is what we win bo goinq bnck to iz tho rule changea take

unended in 1583, Rule 11 provides for mandatory unctim
vhenever an attorney fails to make & "reascnable inguiry" to ensure
that pleadings are “well grounded in fact" and are supported
oithcr by axisting law or by 'a "gocd faith' argument for & change
in the :Lav. Thus, whensver ‘a viclation ef Rule 11 is found, eithar’
on on of opposing counsel or on initistive ef the court, the
court must imposs a sanction on ‘the breaching party. 8ince the
1583 ' amendment ©of Rule 11, ‘over 3,000 casss have been broughe
alleg that lavyers or litigants havc tiled trlvoloul Pl
or othpr in ahuud tho tria: prao.n.

y lhculd l.ttcrmyl wm t&h tzivelmu lwluiu and ploadingl
be allbwed a so~called ®safs harbor®? This is protection for the
abuser, not the. abused. au-tics gcalia pointed eut in hi; di:uat

on these changes that undex tho hrovind ru:l.o, lavyers

Wwill be able to- *tuo theughuoas, ‘recklens, and
‘harassing pleadings, sscure’ 1n 'the 'knowledge ‘that
they have nothing to' lose."

Justiop Boalia went on to say: that this p:apond changs contndictl
vhat the Suprene ceurt sald ju-t ‘thres ysars ago: -

"Baseless zilingu puta the machinery. of

justice in motien, kurdening courts and individuals

1ike with needless expense and delay. ZEven if the
saralase litiqmt quickly‘diu&uu the 'action, the

ATR tr:lggtri “Rule 11's concerns has already cocourred.
hesrefore, ‘s litigant wl;p] :lalatu Rul. 1 nerite nnatlonl
-, en aftor d.isuiual. ‘

o
' ‘,

i \
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I
BE
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i
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I ny opiniun, ‘aliwi b ‘
allegations will alse umlcrmi‘“
deterrting frivelous pleadings,
hnbar" uutherin'bioy

: Rula's ocurrent zole

re imp c:funtly, usuphd with the

ﬂthfpuw‘ a challan ludiag
1ing inves iqn ien i

Zact when '
'Society's Rule 11 study reveals

la.wynrl t¢. engage . in increased

cttact ‘ [ 'ganeral, ‘tha most ' !rnqunnt reaction was

invutigatien o! uctuu‘ .

ooltl auecil'!:ul with
ant Rule“ is the :cquinmne for
¢iled. It should be'
f“p-rvuivc‘ impact on lawyers'
qh- question of Rule 11's,
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that 32.3% of plaintiseis lavyars and 35,64 of defence lavyers said
: L4 an pre-filing reviev of plesdinge, motions or other
documents prier te f£iling.  Na must support this "ghop-and-thinke
app h to litigation,

¢ current Rule 11, as written in 1983, works, and ig
‘ Judicial center's
urvay of fedaral district Judges shows that 80t of federal
distry gudqu balieve that Rule 11 has had an overall positive
eZfsct| and should be retained in its prasent. form. Further, ss%
believed that tha Rule nad not impsded development of the Jaw, and
about |75% gaid that the bane2its justify the axpanditure of
Judieial tipe, That study alao concluded that there is little
evidente that Rule 11 hes  been invoked er . _applied
dispy ortionately against represented plaintiffs and thair
8 in oivil rights cases, . :

X undoi-tmd that lavyers do not like Rule 11, I may cause

then financial heartburn, ‘It may also damage thair profassional
ien and the cost of litigation savings it roduces are

reputa |
savings net to lawyars but to clients. Rule 11 im the one rule

Ve tatally qutted the existing ruls.

- = e——— Cnrm—— 0t e e & — r——— ————— o cm— - omese

Proposed changes in this rule are psrmitted to taxe offact wa vin: ’



TR August 2, 1993 =~
pDear Member of the House Subcommittee on o
Intellebtual Property and Judicial Administration: -

P ; oo o o sy Flag te o
on| Thursday, August 5, 1993, the‘Suhqamnittee‘on‘Inteiwéceual
Property and Juﬂicial‘Adninistration‘cfwtha House Committee © the
Judiciapy will mark-up & bill"Qc‘be;introduceajpy‘Chairpan William J.
Hughes | ndcobspcnsorediby»Ranking“uinaritynsnbercarles J«prcrhead
concerﬁingppréppsgd chanqeghtc;thd Federal Rulhs‘qtfcivilfr#bchura
which W re‘:eéent;y;apprcvﬂé’b?“tha Supreme Court. The - e
Hnghesﬁﬁodrheéd‘bill will address
30. I S DTN

*proposedgqh&ngea‘t°3“1"”<

0
[ ‘ '
e

no ey .
b

T A R S H‘:ﬁ,“;’\“‘ri"i - P T e o S
are informed that, at Thursday’s narkwp:.mcon‘qr#:amn o
TS a5 pisns to propose an amendment to the bili which will
prqpqsgdqphangqs‘tdwap;e‘ll from goingwuhtn‘afgectyﬁAwa‘at
irice jsurance«xssojq‘i}atian . (ATIA) support the mghag/nqorhaad
d the Moorhead amendnent. We urge yodnug‘pportw:orNﬁ

‘ “head'cueffort to maintain the current Rule 11.

3 a trade association representing over 250 property/9asualty

s who are gubstantially invelved in civil 1itigaticn; AIA is
ed to finding ways to reduce the unnecessary costs and delays
1 litigation. Our msmbers!vcxperienca and;availabléirescarch
e us that current Rule 11 provides a highly effective and

e deterrent to frivolous and abusive litigation which causes
in the system and costs to litigants, ’Thdae#unnccaséary costs
imately passed on to consumers in the form of higher: insurance

A is especially ©
5 will gut Rule 11’s effectiveness: 1) permissive, instead of
.rarit mandatory issuance of sanctions; 2) allowance of pest=
investigation to attempt to support factual contentions,
of the current requirement of a pre-filing inquiry: 3) 2l-day
allenged pleading, with impunity: and

onetary sanctions to the court or the
opposing side, instead of the current authorization for an | _
wappropriate sanction® which may include reasonable attorney’s fees
paid to the victim of a violation.
clirrent Rule 11, as written in 1983, has been effective in
reducing frivolous litigationm, and is supported by the fedarxral -—

Judiciary. In dissenting on the proposed revisions, Justice Scalia
offered support for the qurrant Rule 11. In that dissent, Justice
Scalia| pointed out that the Federal Judicial Center’s recent survey

f
[

oncerned about four proposed changes which we

[
[
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UCING LXAVOLOUS L1Tigaiiuvi, &Giis ae @wpireswee —s woe —- |
gggici gy in dissantig;h;;‘ éh:‘;r;posed revisions, Justice Scalia
offered support for the current Rule 11. In that d.':.ssent, Justice
Scalial pointed out that the Federal Judicial Center’s recent survey

-1 1 1y

3 1o

o ———— e eS—— S—



2

of judges shows that 95% of federal district judges believe that tﬁ.
Rule h:i not impeded development of the law, 80% believe it has had

an overall positive effect and ehould be retained in its current
form, and about 75% gaid that the Rule’s benefits Justify the
expenditure of judicial time, (See anclosed Scalia dissent.) We
submit that this overwhelming judicial support should be given great
deference when considering changes to the current rule.

We| oppose a discretionary Rule pecause we believe it will ]
decreaseé the current Rule’s role as a highly effective and valuable
bt to friveolous and abugive litigation. Judges will simply

deterre
not use|the Rule, if its use is not requi

Allcwini nggs;;iling‘1nvest1gaticn of allegations and factual
assertipns will alse undermine the | ent Rule 11’s role

deterring frivelous p eadings. The American Judicature Society’s
Rule 11| study shows that the Rnle‘xpvhuving a pervasive impact in
prompting lawyers to engags in 3 pre-filing review of factual
matters|. The revision will‘npdg:mﬂpe\ths,banerits of the current
Rule. Coupled with the ugafe harbor" provision to withdraw pleadings
without penalty, the ractical qonﬁégﬁenpa,ot‘tne suggested allowance
of pga:::i;ing%invest gation will be to actually encourade some
1itigants‘to‘intentibnally‘abgsewtﬁéhlitigationgprecess, at no cost
m, while forcing their ppponaﬁpﬁwtOwipcuﬁ signiticant

ion costs ﬁithout‘anypchandbﬁbt‘ngimbu:sement.

transa
Finally, we belleve that giving Judges the discretion to order
payment of upnptary‘canctions‘td either the court or the victinm will
create |a systenm that is unfair, partipglarly‘td‘defendanta and
insurers reguired py contract to fund or pay defenses, and that in
i, even where a pleading was presented to cause needless

e in:litﬁgat;on‘oosta;ﬁjudges ydll;nop,dward monetary
sanctidns to the victim of 2 viol&tﬂoayahpﬁﬁtvplaintiff or defendant.

T4 sum, ve believe that currenit Rule 11 is an effective tool for
judges |to use in curbing orjavcidiqg;;it;ggtion abuse. The golution
to any [perceived problems with Rule 11 does not lie in the proposed
apendménts, rather, it lies in the‘oop:din&tedapffarts of judges to

implement the Rule appropriately, and Jﬁﬂi¢ants‘(including lawyers),

to abide by the Rule’s terms.

We urge you to lend your support to our views,
proposed amendments.

and reject the

Sincerely,

andrew 8. Wright
vice President,
Federal Affairs
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Agenda F-19
"Rules
o September 1993
REPORT OF THE JUDICIAL CONFERENCE “
COMMITTEE ON RULES OF ‘PRACTICE AND PROCEDURE
TO THE CHIEF JUSTICE OF THE UNITED STATES AND MEMBERS OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES:

Your Committee‘on Rules of Practice énd Procedure met in
Washington, D.C. on June 15-19, 1993. ‘All members of the Committee
attended the meeting. Philiﬁ B;{Heymanﬁ, Deéuty Attorne& General,
attended paft of the meeting; with Messrs. R&ger Paule& and Dennis
G. Linder representing him in his absence. The Reporter to your
Commiﬁtee, Dean Daniel R. Coquillette énd the Secretar& to the
Committee, Peter G. McCabe, also participated in the meeting.

Also present were Juﬁge Kénneth F. Ripple, Chair, and
Professor Carol Ahn Mooney, Reporter, of the Advisory Committee on
Appellate Rules; Judge Edward Leavy, Chair, and Professor Alan N.
Resnick, Reporter, of the Advisory Committee on Bankruptcy Rules;
Chief Judge Sam C. éointer, Jr., Chair, and Dean Edward Cooper, of
the Advisory Committee on Civil Rules; Judge William Terrell
Hodges, Chair, and Professor David A. Schlueter, Reporter, of the
Advisory Committee on Criminal Rules; and Judge Ralph K. Winter,
Jr., Chair, and Dean Margaret A. Berger, Reporter, of the Advisory

Committee on Evidence Rules.

NOTICE
NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL
CONFERENCE UNLESS APPROVED BY THE CONFERENCE ITSELF.




clarified the operation and effect of the amendments in civil cases
and on thlrd party witnesses. The Committee Note was also
substantlally rev;sed to clarify the meanlngs of several phrases

used throughout the rule and explaln the prec1se extent of the

1 Y ¢

rule’s protectlons. The changes to the orlglnal draft did not
alter, however, the principal: purpose of the amendments, whlch was
to protect the prlvacy 1nterests of a v1ct1m of a sexual offense in
all c1v11 and crlmlnal cases.” Your Commlttee adopted several
addltlonal rev1slons, 1nclud1ng language exp11c1tly allow1ng the
prosecutor to 1ntroduce ev1dence of prlor sexual acts by the
defendant w1th the v1ct1m.y‘ | \
The proposed amendments to Rule 412 of the Federal Rules of
Evidence appears 1n Appendlx D. |
Recommendatlon° That the Judicial Conference approve the
proposed amendments to Rule 412 of the Federal Rules of
Evidence and transmit the proposal to the Supreme Court
for its consideration with the recommendation that it be

adopted by the Court and transmltted to Congress pursuant
to law. .

V. Report of the Advisory Committee on Civil Rules.

The Advisory Committee on Civil Rules submitted proposed -

amendments to Civil Rules 26, 43, 50, 52, and 59 and recommended

that they be published for public comment. Proposed changes to -

Rule 23 were also submitted for discussion but without a request

for immediate publication.

The proposed changes to Rule 26 would clarify the authority of-

a court to dissolve or modify a protective'order; Several factors

would be listed for the court to consider in mahing its decision,

including the impact on the public."Rule 43 would be changed to
11 -
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allow a court to view the testimony of a witness via audio or video
transmission during a trial in open court. Finally, the proposed
amendments to Rules 50, 52, and 59 would set uniform time periods
to file certain post-trial motiorns consistent with nhe proposed
changes to the Appellate and Bankruptcy Rules.

Your Committee voted to circulate%theTproposed amendments to

the bench and bar for comment\afte sllghtly revising the changes

to Rules 50, 52, and 59 to achleve uniformity with the changes in
the Appellate and Bankruptcy Rules. The timing of the publication
was left to the discretion of the Advisory Committee because of the
possibility of confusion resulting from the large package of rules

amendments now pending before the Congress.

VI. Technical Amendments and Conformance of Local Rules with
National Rules.

Your Committee reviewed draft uniform provisions prepared by
the commlttees' reporters that would: (1) authorize the Jud1c1al
Conference to make technlcal corrections and conformlng amendments
to the rules directly, without action by the Supreme Court and the
Congress; (2) authorize the Judicial Conference to prescribe a
uniform numbering system that must be followed in the local court
rules, and (3) permit the imposition of ya senction for
noncompliance with certain local court procedures onlf if a party
has had actual notice of the requirement. The uniform provisions
would be included in the following rules: (1) Rules 47 and 49 of
the Federal Rules of Appellate Procedure; (2) Rules 8018, 9029, and
9037 of the Federal Rules of Bankruptcy Procedure; (3) ﬁules 83
and 84 of’the Federal Rules of Civil Procedure; and (4) Rules Sf

12 '



and 59 of the Federal Rules of Criminal Procedure. The Advisory
Committee on Evidence was /requested to determine whether the
proposed amendments should be included in the Federal Rules of
Evidence.. . - . . - .

The amendments proposed by the Advisory Committee on Civil
Rules included an additional provision that would relieve a party,
who failed through negligence to comply with-a local rule imposing
a requirement of form, from any loss of rights. Your Committee
voted to circulate the proposed amendments with the addition‘of the
provision recommended by the Advisory Committee on Civil Rules to
the bench and bar for comment.

VII. Proposed Guidelines For Filing by Facsimile.
At the request of the Committee on Court Administration and

Case Management, your Commlttee rev1ewed proposed Guidelines for

Flllng by Fac51mlle. Under Appellate Rule 25 Bankruptcy Rule 7005

(incorporating the civil procedures in adversary proceedlngs),
Civil kuie 5, and Criminal Rule 49 (lncorporatlng the civil
procedures), papers may be filed w1th the court by "facsxmlle
transm15510n if permitted by rules of the (court), provided that
the rules are authorlzed by ’and con51stent w1th standards
established by the Judicial Conference of the United States. In
1991, the Conference issued very restrictive guidelines that allow
facsimile filing only in compelling circumstances or where it had
been authori;ed previously\by a court. ‘?he proposed guidelines
would liberalize the opportunity of courts to authorize filing by

facsimile.
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Rule 83. Rules by District Courts; Jud e’s

1

2

10
11

12

Rules of Civil Procedure 1

PROPOSED AMENDMENTS TO
RULES OF CIVIL PROCEDURE*

Vg B

15

Directives

(a) _Local Rules.

(1) _ Each district court-by-aetion-of, acting by
a majority of the-its judges-thereof, may-from-time-to
time, after giving appropriate public notice and an
opportunity te-for comment, make and amend rules

governing its practice. A local rule must be net

inconsistent with_Acts of Congress, consistent with —

but not duplicative of —these rules adopted under 28
U.S.C. 8§ 2072 and 2075. and conform to anv

uniform numbering system prescribed by the Judicial

Conference of the United States. A local rule se

- adopted-shatl-takes effect upon the date specified by

* New matter is underlined; matter to be omitted is lined
through.
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26
27
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29

Rules of Civil Procedure

the district court and shal-remains in effect unless
amended by the dis&iet—couﬁ or abrogated by the
judicial council of the circuit—in—w‘hieh-{he—d%s%éet—is
leeated. Copies of rules and amendments-se-made-by
aﬂy——dﬁtﬁe{——eeﬂﬁ——shaﬂ __must, upon their
promulgation, b; furnished to the judicial council and
the Administrative Office of the United States Courts
and be-made available to the public.

(2)__ A local rule imposing a requirement of

form must not be enforced in a manner that causes a

party to lose rights because of a negligent failure to

comply with the requirement.

(b) __Judge’s Directives. In-all-eases-not-provided
for-by—mule—the-A distriet—judges—and—magistrates may
regulate their-practice in any manner set-irconsistent with

these-federal law, rules_adopted underr 28 U.S.C. §8 2072
and 2075, erand local rules-these-of-the-distriet-in—which
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30 they—aet. __No sanction or other disadvantage may be

31 imposed for noncompliance with any requirement not in

k*‘

32 federal law federal rules or local d1str1ct rules unless the

33 alleged v1olator has been furnished in the ,parncular case
34 ‘actual notice of the re_quirefnent. : ,

COMMITTEE NOTE

SUBDIVISION (a). The revision conforms the language of the
rule to that contained in 28 U.S.C. § 2071 and also provides that
local district court rules not conflict with the Federal Rules of
Bankruptcy Procedure adopted under.28 U.S.C. §.2075.
Particularly in light of statutory and rules changes that may
encourage experimentation through local rules on such matters as
disclosure requirements and limitations on discovery, it is
important that, to facﬂltate awareness within a bar that is
increasingly ' national in scope, 'these rules be numbered or
identified in conformity with any uniform system for such rules
that may be prescribed from time to time by the Judicial
Conference. - Revised Rule 83(a) proh1b1ts Iocal rules- that are
merely duplicative or .a restatement “of national rules; this
restriction is de31gned to prevent possible conflictin g interpretations
arising from minor inconsistencies between the wording of national
and local rules, as well as to lessen the risk that significant local
practices may be overlooked by inclusion in local rules that are
unnecessarily long.



~ Subdivision (b) i is, however

4 Rules of Civil Procedure .

Paragraph (2) is new.. Its aim is to protect against loss of
rights in the enforcement of local rules relating to matters of form.
For example, a party should not be deprived of a right to a jury
trial because its attorney, unaware of — or forgetting — a local

rule’ directing that: jury ‘déemands: be noted in the caption of the .-

case, includes a jury demand only in the body of the pleadlng
The proscription of paragraph Q) is narrowly . drawn —: covering
only violations attributable to neghgence and. only those involving

local rules directed to matters. of form. - It 'does not- 1imit the

court’s power to impose substantlve penaltles upon a party if it or
its attorney contumaciously or- w11fu11y violates a local rule, even
one involving merely a matter of form. Nor does it affect the
court’s power to enforce local rules ‘that 1nvolve more than mere
matters of form — for example a local rule requmng parties to
identify evidentiary matters rehed upon to support or oppose
motions for summary Judgment AT

f e‘) ! I 1
‘,

SUBDIVISION (b) The revrsron conforms the language of the
rule to that cortained in 28 U S.C. §2071, and also provides that

a judge’s orders. should: not tconﬂ1ct w1th the Federal Rules of
Bankruptcy Procedure adopted under 28 U. SHC § 2075. The rule-

‘niot encourage — district and

continues to authorize: —altholigh n
j tandard ‘procedures for cases

magistrate judges to: establ

I

assigned' to. them  (e.g., through ‘a standmg order") if 'the .

procedures are. consistent wrth e Hules and with any local rules.
sediito proy
ome’ [specral procedure that is not

?rtcstab11$hed by an individual

penalized for farhng to adhere ‘
contained :in - the: local rulest b
judge unless they have I¢C€1V‘
that requirement. -. /i |, TER

b S w

de »that parties not be

e)'SOme notification of -
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Rule 84. Forms; Technical Amendments

1

2

10

11

(a) Forms. The forms eentained-in the Appendix

I T
of-Forms-are-suffieient-suffice under these rules and are.

intended-to-indieate-illustrate the simplicity and brevity of

statement-whieh-that thé,sg rules contemplate.,_The Judicial

Conference of the United States may authorize additional

forms and may revise or delete forms.
(b). Technical Amendmen‘ts.‘ The Judicial

Confereﬁce of the United States may amend these rules to
correct errors in spelling, cross-references, or typography,
or to make technical changv es needed to conform these mles

to statutory changes.

COMMITTEE NOTE

SPECIAL NOTE: Mindful of the constraints of the Rules Enabling
Act, the Committee calls the attention of the Supreme Court and
Congress 1o these changes, which would eliminate the requirement
of Supreme Court approval and Congressional review in the limited
circumstances indicated. The changes in subdivisions (a) and (b)
are severable from each other, and from other proposed



6 Rules of Civil Procedure

amendments to the rules.

The revision of subdivision (a) is intended to relieve the
Supreme Court and Congress from the burden of reviewing

changes in the forms prescnbed for use in civil cases, which, by -

the terms of the rule, are merely illustrative and not mandatory.
Rule 9009 of the Federal Rules of Bankruptcy Procedure similarly
permits the adoption and revision of bankruptcy forms without
need for review by the Supreme Court and Congress.

Similarly, the addition of subdivision (b) will enable the
Judicial Conference, acting through its established procedures and
after consideration by the appropriate ‘Comimittees, to make
technical amendments to these rules without having to burden the
Supreme Court and Congress with such'changes. This delegation
of authority, not unlike that glven to Code Commissions with
respect to legislation, will 1essen the:: delay .and ‘administrative
burdens that can unnecessanly encumber the rule-makmg process
on ‘mon-controversial - non-substanﬂve mhtters ‘at’ thé risk of
diverting attention from items mentlng more, detailed study and
consideration. As examples of ! 51tuat10ns Where ‘this authority
would have been useful, one might cite sect1on 11(a) of P.L. 102-

198 (correcting a cross—reference contamed in'the 1991 revision of

Rule 15) and the various changes contamed in the 1993
amendments in recognition. of the new t1tle of “Maglstrate Judge"
pursuant to a statutory change. ~ U
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Rule 83. Rules by District Courts; Judge’s Directives
(a) Local Rules.

(1) Each district court, acting by a majority of its
judges, may, after giving appropriate public notice and an
opportunity for comment, make and amend rules governing
its practice. A local rule must be consistent with Acts of
Congress,: consistent-with — but not' duplicative of — rules
adopted under 28 U.S.C. §§ 2072 and 2075, and conform to
any .uniform numbering system prescribed by the Judicial
Conference of the United States: A local rule takes effect on
the date specified by the district court and remains in effect
unless amended by the court or abrogated by the judicial
council of the circuit. Copies of rules and amendments

- must, upon their promulgation, be furnished to the judicial
council and the Administrative Office of the United States
Courts and be available to the public.

(2) A local rule imposing a requirement of form
must not be enforced in a manner that causes a party to lose
rights because of a neghgent failure to comply with the
requirement.

(b) Judge’s Directives. A judge may regulate practice in
any manner consistent with federal law, rules adopted under 28
U.S.C. §§ 2072 and 2075, and local rules. No sanction or other
disadvantage may be imposed for noncompliance with any
requirement not in federal law, federal rules, or local district rules
unless the alleged violator has been furnished in the particular case
actual notice of the requirement.
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Rule 84. Eorms;v‘.Tec,hnical Amendments

(a) Forms. The forms in the Appendix suffice under these
rules and illustrate the s1mp11c1ty and brevity that these rules
contemplate The ]udle ;Conference of the United ‘States may
authonze add1t1onal forms and may rev1se or delete forms

(b) Techmcal Amendments. ~The Judlclal Conference of
the Umted States. 'may - -amend these' rules ito: correct errors in
spelhng, cross-references, Jor: typography,, or to make technical
changes needed to conform’ these rules to. statutory changes
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Rules of Civil Procedure - 1

. PROPOSED AMENDMENTS TO
RULES OF CIVIL PROCEDURE*

Rule 26. General Provisions Governing Discovery;
- Duty of Disclosure

1 Yy

3

* Kk %k ok

(c) Protective Orders.

(1) Ypen—On motion by a party or by the
person from whom discovery is sought, accompanied
by a certification that the movant has in good faith
conferred or attempted to confer with other affected
parties in an effort to resolve the dispute without

court action, and-fer-geod-cause-shown;-the court in

which—where the action is pending_— and—er

alternatively, on matters relating to a deposition, also

the court in-the-distriet-where the deposition is-te-will

be taken — may, for good cause shown, make any

* New matter is underlined; matter to be omitted is lined
through.
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25

26

27

28

29
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oroder whieh-that justice requires to protect a party or
person fromna‘n"noyanc'e, embarrassment, oppression,
or undue bufdéﬁ 61' expehgéé including ~0‘né oI more
of the following: -
(}A_) that—precluding the disclosure or
discovery-net-be-had;
(2B) thatspecifying conditions, including
time and place, for the disclosure or discovery
- er-place;

(BC) that-the-discovery-may-be-had-only

by-prescribing a discovery method-ef-diseevery

other than that selected by the party seeking
discovery;
(4D) thatexcluding certain matters-not-be

inquired—into , or that—the—scope—of—the
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46
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scope of disclosure or discovery to certain
matters;
(5F) thatdiscevery-be-conducted-with-ne

ene—designating the persons who may be

present while the discovery is conducted-exeept
persons-designated-by-the-eoust;
(6F) directing that a sealed deposition;

after—being—sealed; be opened only by-upon
court order-ef-the-court;

(#G) ordering that a trade secret or other
confidential  research, development, or -
commercial information not be revealed or be
revealed only in a designated way; and

(8D directing that the parties
simultaneously file specified documents or

information enclosed in sealed envelopes, to be
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60

61

62

63

Rules of Civil Procedure

opened as—d-ifeefed—by—fh&eeﬁfi _the court
2) _If the motion for a protective order is
wholly or partly de,nied&n—whg%e—er—iﬁ-pﬂﬁ, the court
may, on saeh—p_litermse&nd:;-eeﬂéiﬁeﬂs—&s—afe—jﬂsf,
order that any party or ether—person provide or

permit discovery. Fhe-provisions—of-Rule 37(a)(4)

appty—applies to the award of expenses incurred in

- relation to the motion.

(3) On motion, the court may dissolve or

modify a protective order. In ruling, the court must

consider. among other matters, the following:

(A) _the extent of reliance on the order:

(B) the, public and private interests -

affected by the order; and

(C) the burden that the order imposes

- on_persons _seeking information relevant_to
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64 _other litigation.
65 ® N %k %k %k

COMMITTEE NOTE

In addmon to stylistic changes, the existing provisions of
subdivision (¢) are divided into numbered paragraphs, and
paragraph (3) is added to dispel any doubt that a court has the
power to modify or vacate a protective order. This power should
be exercised after carefully considering the conflicting policies that
shape protective orders. Protective orders serve vitally important
interests by ensuring that privacy is invaded by discovery only to
the extent required by the needs of litigation. Protective orders
entered by agreement of the parties also can serve the important
need to facilitate discovery without requiring repeated court
rulings. A blanket protectlve order may encourage the exchange
of information that a court would not order produced, or would
order produced only under a protective order. -Parties who rely on
protective orders in these circumstances should not risk automatic
disclosure -simply - because the material was once. - produced. 1n
discovery and someone else might want it.,

Desplte the 1mportant mterests served b)( protective orders,
concern has been expressed that protective orders can. thwart other -
interests that also are important. ‘Two interests have drawn special
attention. One is the interest in pubhc access 'to information that
involves matters of pubhp concern. Informatlon about the conduct
of government ofﬁ01als is frequently used to 111ustrate an area of
public concem. - The most commonly offered example focuses on
information' about dangerous products or sxtuatwns that have
caused mgury and ' 'may continue to cause injury. until the
mformanon is w1de1y dlssemmated The'other mterest involves the
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efficient conduct of related litigation, protecting adversaries of a
common party from the need to engage in costly duplication of
discovery efforts.

Courts have generally administered Rule 26(c) with sensitive
concern for the interests that may justify dissolution or
modification of a protective order. Recent studies have concluded
that, in the light of actual practices, there'is no need to amend the
provisions of Rule 26(¢) relating to entry of protectwe orders. See
Report of the Federal Courts Study Comm1ttee 102-103 (1990);
Marcus, The ' Discovery Conﬁdent1a11ty Controversy, + 1991
U.Ill.L.Rev. 457; and Miller, ConﬁdenUahty, Protective Orders,
and Public Access to the Courts, 105 Harv.L.Rev. 427 (1991).
Some dispute may be found, however, as to the approach that
should be taken to requests for dissolution or modification. Some
of the decisions are. explored in United Niiclear - Corp. v. C’ranford
Ins.. Co., 905 F 2d 1424 (10th C1r 1990)

The add1t10n of express provmons for dissolution or
modification of protective orders serves . several purposes. Most
important, the text of the’ rule provides forc¢eful notice that, when
faced with a discovery request for “|particularly sensitive
information, parties should not rely on a protective order as an
absolute shield against any further dlsclosure Although this
reminder may reduce the uSefulness-of blanket protectlve orders as
a means of avoiding'controversies during dlscovery, it is better to
give notice than to risk exploltatlon of inadvertent reliance. The
express provisions also setve 1o remind pah*nes and courts of the
major factors that must: be cons1dered The public ‘and private
interests in disclosure’must be wexghed agamst the pnvate interests

that may defeat any dlscovery or'sharply 11m1t the use of discovery

materials, ' These: factors are not expressed‘,gn more precise terms

because of the need 10! balance ‘mﬁmte degrees of the interests that -
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weigh for or against discovery. Public and private interests in
disclosure may be great or small, as may be the interests in
preventing disclosure.

Rule 26(c)(3) applies only to the dissolution or modification
of protective orders entered by the court under subdivision (c)(1).
It does not purport to invalidate or impair purely private
agreements entered into by litigants which are not submitted to the
court for its approval. Nor does Rule 26(c)(3) apply to motions
seeking to vacate or modify final judgments that occasionally
contain. restrictions on the disclosure of spec1ﬁed mformatlon
Rules 59 and 60 govern such motions.

Rule ’437 ’i‘akipg of Testimony

1 (aj - Form. In aell-every trials, the testimony of'
2 witnesses shall-must be takeﬁ erally-in open court, unless
3 otherwise-provided-by-an-Aet-of Congress-or-by-a federal
4 law, these rules, the Federal Rules: of ‘Evidence, or other

5 rules adopted by the Supreme Court_provide otherwise.

6 The court mav.7 for _good cause _shown and under
7 appropriate safeguards, permit presentation of téstimony in

8 open_court by contemnofaneous transmission from a
9 different location. |




8 . Rules of Civil Procedure
10 . . ¥ H ok %k *,
COMMITTEE NOTE

The only . changes other than styhstxc mtended by this
revision are descnbed below .

The requlrement that testimony be taken "orally" is deleted
The deletion makes it clear that testimony. of a witness may be
given in open court by other; means'if the witness is unable to
communicate orally., Wntmg or sign'language are common
examples. The development of advanced techriology may enable
testimony to be given by other means. A witness unable to sign
or write by hand may be able to communicate through a computer
or similar device. What is required under the rule is that the
witness be able, by some means, to communicate effectively with
the trier of fact on dlrect and crOss-exammatton

Contemporaneous transmlssmn of testlmony from a different
location is permitted on showing good cause. .- Good cause can be
shown for a variety of reasons. A particularly strong showing
often can be made whén a key witness, who had been expected to
attend the trial, is unable to be present for unanticipated reasons,

such as accident or illness, but remains able to testify from a

different place. Expenses may be reduced by allowing remote
transmission of testimony as to relatively formal or unimportant
matters that cannot be covered by st1pu1at10n

‘Good cause is not estabhshed S1mp1y by showmg that a
witness is beyond the subpoena power, of the trial court.
Depositions remain the primary means to obtain such testimony.
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No attempt is made to specify the means of transmission that
may be used. Audio transmission without video images may be
sufficient in some circumstances, particularly as to less important
testimony. Video transmission ordinarily should be preferred
when the cost is reasonable in relation to the matters in dispute,
the means of the parties, and the circumstances that justify
transmission. Transmission that merely produces the equivalent of
a written statement, such as facsimile or other computer
transmission of printed words, ordinarily should not be used.

Safeguards must be  adopted that ensure accurate
identification of the witness and that protect against influence by
persons present with the witness. Accurate transmission likewise
must be assured.

Other safeguards should be employed to ensure that advance
notice is given to all parties of foreseeable circumstances that may
lead the proponent to offer testimony by transmission. Advance
notice is important to protect the opportunity to argue for
attendance of the witness at trial. Advance notice also ensures an
opportunity to depose the witness, perhaps by video record, as a
means of supplementing transmitted testimony.

Rule 50. Judgment as a Matter of Law in Aetions-Tried-by
Jury_Trials; Alternative Motion for New Trial;

Conditional Rulings
1 ¥ % ok ¥ %
2 (b) Renewal-of-Renewing Motion for Judgment

3 After Trial; Alternative Motion -for New Trial.
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Rules of Civil Procedure )

%eﬂever—lf; for anvy reason. the court does not grant a

~ motion for a-Judgment as a matter of law made at the close

of all the ev1dence—15—éemeé—ef—1%1-aﬂy—-feaseﬁ—ﬁ—ﬁ6f

- granted, the court is éeemeé—cons1dered to have submltted

the action to the jury subjectto a—}afef-eletefmiﬂ-a&eﬂ—ef-mg
court’s later deciding the legal ‘questions raised by the
motion. Sueh-a—motion-may-be-rerewed-by-service—and

The movant may renew its request for judement as a matter

of law by filing a_ motion not 1ater than 10 days after entry-

of judgment—A_— and may alternatively request a new

trial or join'a motion for a new trial under Rule 59-may-be

alternative. -a—verdiet—was—returned;—In_ruling on a
renewed motion, the court may;—in—dispesing—of—the

, ‘
repewed-motion;—:
2

(1) if a verdict was returned:
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Rules of Civil Procedure 11

(A) allow the judgment to stand,-er-may
heid ‘ ! eitl
(B) _order a new trial, or
(C)_ direct the-entry of judgment as a
matter of law—;_or
2) _ilf no verdict was returned;—the—ecoust
may;-in-dispesing-of-the-renewed-meotion;—

(A) _order a new trial, or

(B) _ direct the-entry of judgment as a

matter of law-ef—mayhefder—;a—new;‘-éa-}.
() Samer—Cenditional-Rulings—en—Grant—of
Granting Renewed Motion for Judgment as a Matter of

Law;_Conditional Rulings: New Trial Motion.

% K K K %

(2) Fhe-Any motion for a new trial under

Rule 59 by a party against whom judgment as a

matter of law has-been-is rendered may—serve-must
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12 Rules of Civil Procedure .
38 be filed a-metion-for-a-new-trial-pursuant-to-Rule59
39 not later than 10 days after entry of the judgment.
40 * %k % Kk X
COMMITTEE NOTE

The only change, other than stylistic, intended by this
revision is to prescribe a uniform explicit time for filing of post-
judgment motions under this rule — no later than 10 days after
entry of the judgment. . Previously; there was an inconsistency in
the wording of Rules 50, 52, and 59 with respect to whether
certain post-judgment motions had to be filed, or merely served,
during that period. This inconsistency caused special problems
when motions for a new trial were joined with other post-judgment
motions. These motions affect the finality of the judgment, a
matter often of importance to third persons as well as the parties
and the court. The Committee believes that each of these rules

should be revised to require filing before the end of the 10-day .

period. Filing is an event that can be determined with certainty

from court records.- The phrase "no later than" is used — rather

than "within" — to include post-judgment motions that sometimes

are filed before actual entry of the judgment by the clerk. It~

should be noted that under Rule 6(a) Saturdays, Sundays, and legal
holidays are excluded in measuring the 10-day period, and that
under Rule 5 the motions when filed are to contain a certificate of
service on other parties. ' o
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Rule 52. Findings by the Court; Judgment on Partial Findings

1

2

10
11
12
13
14
15

16
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(b) Amendment. Upen-On a party’s motion efa
party—made—filed not later than 10 days after entry of

judgment, the court may amend its findings — or make
additional ﬁndi\ngs — and may amend the judgment
accordingly. The motion may be-made-with-accomp any a

motion for a new trial pursuant-te-under Rule 59. When

findings of fact are made in actions tried by—the—eourt

without a jury, the question—of—the—sufficiency of the

evidence te—sappeﬁ‘-sixgp_orﬁng the findings may thereafter

be later questioned raised-whether or not in the district -

court the party raising the question has-made-in-the-disteiet
eourt-an-objeetion-te-sueh-objected to the findings, moved

or—has—made—a—moten—to amend them—er—s—motion—for

judgment, or moved for partial findings.
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COMMITTEE NOTE

The only change, other than stylistic, intended by this
revision is to require that any motion to amend or add findings
after a nonjury trial must be filed no later than 10 days after entry
of the judgment. Previously, there was an inconsistency in the
wording of Rules 50, 52, and 59 with respect to whether certain

post-judgment motions had to be filed, or merely served, during.
that period. This inconsistency caused ‘special problems when

motlons for a new trial were Jomed with. other post-judgment
motions. These motions affect- the finality of the judgment, a

matter often of importance to third persons as well as the parties

and the court. The Committee believes that each of these rules
should be. revised to require filing before the end of the 10-day
period. Filing is an event that can be determined with certainty
from court records The phrase "no. later than" is used — rather
than "within" — to include post—Judgment motmns that sometimes
are filed before actual: entry of the Judgment by the clerk. It
should be noted that under Rule 6(a) Saturdays, Sundays, and legal
holidays are excluded in. measunng the . 10-day period, and that
under Rule 5 the fotions when filed are to contain a certificate of
service on other parties. .; ,,
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Rule 59. New Trials; Amendment of Judgments

1

2

10

11

12

13

14
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(b) Time for Motion. Any motion for a new trial

shath-must be served-filed not later than 10 days after the

entry of the judgment.
(¢) Time for Serving Affidavits. When a motion
for new trial is based upon affidavits, they shalt-must be

served-filed with the motion. The opposing party has 10

days after sueh-service within-whieh-to servefile opposing
affidavits, whieh-but that p_ériod may be extended for an
additional period-net-exeeeding-up to 20 days, either by the
court for good cause shewa-or by the parties’ by-written
stipulation. The court may permit reply affidavits.

(d) On Court’s Initiative—ef—Court: Notice;

Specifying Grounds. Not later than 10 days after entry of

judgment the court, on -ef-its own, initiative-may order a
:

new trial for any reason for-whieh-it-might-have-granted-a
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Rules of Civil Procedure

new—trial-en-that would\’justify granting one on a pafty’s
motion-ef-a—party. After giving the parties notice and an

opportunity to be heard-en-the-matter, the court may grant

a timely motion for a new trial;-timely-served; for a reason |

not stated in the motion. In-eitherease;-When granting a

- new trial on its own initiative or for a reason not stated in

a motion, the court shal-must specify‘iﬁ'—ﬂae—eféer——the ‘

grounds_in its-order-therefor.

() Motion to Alter or Amend a-Judgment. Any
motion to alter or amend the—a judgment shal-must be
served—filed not later than 10 days after entry of the

judgment.

COMMITTEE NOTE

The only change, other than stylistic, intended by this

revision is to ‘add explicit time limits for filing motions for a new
trial, motions to alter or amend a judgment, and affidavits
opposing a new trial motion. = Previously, there was an
inconsistency in the wording of Rules 50, 52, and 59 with respect
to whether certain post-judgment motions had to be filed, or
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merely served, during the prescribed period. This inconsistency
caused special problems when motions for a new trial were joined
with other post-judgment motions. These motions affect the
finality of the judgment, a matter often of importance to third
persons as well as the parties and the court. The Committee
believes that each of these rules should be revised to require filing
before the énd of the 10-day period. Filing is an event that can be
determined with certainty from court records. The phrase "no
later than" is used — rather than "within" — to include post-
judgment motions that sometimes are filed before actual entry of
the judgment by the clerk. It should be noted that under Rule 6(a)
Saturdays, Sundays, -and legal holidays are excluded in measuring
the 10-day period, and that under Rule 5 the motions when filed
are to contain a certificate of service on other parties.




Rule 26. General Provisions Governing Discovery;

Duty of Disclosure
‘(c)r Protectlve Orders.

@) On motmn by a party or by the person from
whom d1scovery is’ ‘sought accompamed by a certification

that the movant-has' 1h ‘good fa1th conferred or attempted to '

confer with other affected partles in an effort to resolve the
d1spute without court“actlon, ‘the court where the action is

- pending - land, on matters relatmg t0 a deposition, also the

]‘hei'e;;; thej osmon will be taken — may, for good
fide ;that justice requires to protect
a’ party or person, f ahnoyance, embarrassment,
oppression, lor undue bu‘ en 01 expense including one or
more of thé following: . " Lt

(A) precludmg‘ the disclosure or discovery;

(B) specifying conditions, including time and
place, for the disclosure or discovery;

(C) prescribing a discovery methodother than
that selected by the party seeking discovery;

(D) excluding certain matters, or limiting the
scope of disclosure or discovery to certain matters;

(E) designating the persons who may be
present while the discovery is conducted;

(F) directing that a sealed deposition be opened
only upon court order;

(G) ordering that a trade secret or other
confidential research, development, or commercial
information not be revealed or be revealed only in a
designated way; and

(H) directing that the parties’ simultaneously file
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" specified documients or information enclosed in sealed
envelopes, to be opened ‘as the court directs.

(2) If the motion for a protective order is wholly or
partly denied, the court may, on just terms, order that any
party or person provide or permit discovery Rule 37(a)(4)
applies to the award of expenses mcurred in relanon to the
motion.

(3) - On motion, the court may dissolve or modify a
protective order. In ruling, the couft must consider, among
other matters, the followmg

(A) the extent of reliance on the order;

(B) the public and pnvate interests affected by
the order; and :

(C) the burden that the order imposes on
persons seeking information relevant to other litigation.

L I I I 3

Rule 43. Taking of Testimony

(a) Form. In every trial, the testimony of witnesses must
be taken in open court, unless a federal law, these rules, the
Federal Rules of Evidence, or other rules adopted by the Supreme
Court provide otherwise. The court may, for good cause shown
and under appropriate safeguards, permit presentation of testimony
in open court by contemporaneous transmission from a different
locatlon

k % ok sk %k
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Rule 50. Judgment as a Matter of Law in Jury Trials;
Alternative Motlon for New Tnal Condxtlonal Rulings

*****

(b) Renewmg Motlon for Judgment After Trial;
Alternative Motion for New Trial. If, for any reason; the court
does not grant a motion’ for Judgment as a matter'of law made at
the close of all the evidence, the court is considered to have
submitted the action to the jury subject to the court’s later deciding
the legal questlons raused by the motmn The movant may renew
its request for Judgment asa. matte | aw by ﬁlmg a motion no
later than 10 days after entry of Judg“m nt — and may altematlvely
request a new trial or join‘a;motion for a: new trial under Rule 59.
In ruhng on-a renewed m0t10n the court may

1 1f a verdlct was returned ; 1
(A) all@w the Judgment to stand
(B) order a new tnal or ‘

(C) directentry of judgment as a matter of law;
or

(2) if no verdict was returned:
(A) order a new trial; or -
(B) direct entry of judgment as a matter of law.

(¢©) Granting Renevi?ed Motion for J udgment asa Matter

of Law; Conditional Rulings; New Trial Motion.

* %k X ¥ ¥

(2) Any motion for a new trial under Rule 59 by a ’,

party against whom judgment as a matter of law is rendered
must be filed no later than 10 days after entry of the
judgment.
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Rule 52. Findings by the Court; Judgment on Partial Findings

% % k %k *x

(b) Amendment. On a party’s motion filed no later than
10 days after entry of judgment, the court may amend its findings
— or make additional findings — and may amend the judgment
accordingly. The motion may accompany a motion for a new trial
under Rule 59. When findings of fact are made in actions tried
without a jury, the sufficiency of the evidence supporting the
findings may be later questioned whether or not in the district
court the party raising the question ¢hijected to the findings, moved
to amend them, or moved for pamal findings.

Co% ok ok % ok

Rule 59. New Trials; Amendment of Judgments

* ¥ K Kk x

(b) Time for Motion. Any motion for a new trial must be
filed no later than 10 days after entry of the judgment.

(¢) Time for Serving Affidavits. When a motion for new
trial is based on affidavits, they must be filed with the motion.

- The opposing party has 10 days after service to file opposing

affidavits, but that period may be extended for up to 20 days,
either by the court for good cause or by the parties’ written
stipulation. The court may permit reply affidavits.

(d) . On Court’s Initiative; Notice; Specifying Grounds.
No later than 10 days after entry of judgment the court, on its
own, may order a new trial for any reason that would justify
granting one on a party’s motion. After giving the parties notice
and an. opportunity to be heard, the court may grant a timely
motion for a new trial for a reason not stated in the motion. When




granting a new trial on its own initiative or for a reason not stated
1n a motion, the court must spec1fy the. grounds in 1ts order.

(e) Motmn to Alter or Amend. Judgment. Any motion

to alter or amend a Judgment must be ﬁled no later than 10 days
after entry of the Judgment Gl :

o

)

?4_
D

g

]

(

{

T

]

.

]

1

f
¢

D I




P e I 2 e s e e : ) ) ) P . : » S A
IR, PR s W, 2, P Juak, 3 T 5 s
. el e SR e 28 ;‘ik,mx\"“ R «.‘ R
i
) :
) ot o
i
IR
| AR
ﬁt\i‘\r\‘r“‘«\:‘m‘:«:ﬁ‘"
\ } a;u‘ w \»‘\3‘

& w‘ \‘34 ;v‘x‘s
mw\”wl mw.\\
S

L DAY

B N
”,uvw
g s"

ek
ahatEt

e
2

i %"’\w\ R ml

Mm; N m‘\w

S
“?v}.;m \x&\:w\:.

,m RNhOR
\} m i

SRR
,&“«.\‘en‘\w\:‘i g

&\‘ m ﬂ Wy
; M;;,\ ““\
\:

I







7Y 1 1

S I A B

£

1

7

A I e T S N M

1 o

(I

RULE 23

The proposal to amend Rule 23 has been considered by the Committee over a period of
several years. In May, 1993, the Committee approved submission of a revised rule to the
Standing Committee for publication at such time as the Standing Committee might next find it
appropriate to publish Civil Rules amendments for public comment. During the course of
studying other proposed Civil Rules amendments in the Standing Committee, it was decided that
it would be better to defer publication of additional Civil Rules amendments until there has been
an opportunity to digest the proposed amendments now pending in Congress- following
transmission by the Supreme Court. Since publication of Rule 23 amendments would not occur
before the next meeting of this Committee, the chair of this Committee elected to return Rule
23 for further consideration by this Committee. ' x ‘

Continuigig rLIicmbers of the Committee are ,likely.td find the attached draft Rule 23 and

May minutes sufficient foundation for any renewed deliberations that may seem appropriate. The
draft has been restyled since the May meeting, but no basic changes have been made.

New members of the Committee may find it helpful to review as well the attached "Civil
Procedure Buffs" letter that was circulated directly to a number of people and groups that have
shown interest in the Civil Rules process, and circulated indirectly among a rather wider group.
Although there have been a few changes in the structure of the draft since the letter was written,
it continues to provide a convenient brief statement of the purpose of the proposed changes.

Comments on the draft have been relatively. spar‘se.”gM#nyuof the comments, particularly
those from the practicing bar, suggest that lower céilrts‘ have worked out the bugs in the present
rule and that any change; will upset current practices to no re;gll -advantage. Others — mainly
academics — think the pjroposcd changes are desirable. FéWér comments have been made on
the questions that go beyond the draft, although several people have indicated an interest in
making comments in the future. : }

There has been little exploration of the possibility. that‘,vmor“e drastic changes should be
made in Rule 23. More work will be needed should the Committee conclude, for the first time,

that more fundamental changes should be considered. If the present approach is found
appropriate, however, the draft may be ready for final action.. ‘

As compared to drastic changes, the Committee has considered several comparatively
minor matters might be addressed in the text of Rule 23 and concluded that it is better to rely
on continuing judicial response. Among these matters are the availability of discovery and
counterclaims against class members not active in the action; the effect of the assertion of class
claims, certification, and decertification on statutes of limitations; personal jurisdiction over
members of plaintiff or defendant classes; methods of calculating attorney fees; and means of
coordinating overlapping class actions in different courts or satellite litigation.

There are two matters that have floated around the periphery of Committee discussion
without direct confrontation. Noting them now will afford the opportunity for discussion or for
concluding that there is no need for further consideration.




Rule 23
September 17, 1993 Note

page two .

One question draws from the NCCUSL class action rule, which expressly allows

* consideration of the question- wheéther vindication of a class claim i 1s worth the costs mvolved m
class adjudlcatlon /This factor could be mcorporated as the elghth factor in the Rule 23(b) list )

of . matters pertmentw to’ dec:1dmg whether a class actlon is" superlor to other m‘
adJudmatmn n“f—‘iii‘w T e w

" ", . b | N | ! '
ww T T Sy S : ! o '

(8)[whether the value lof the probable rehef to 1nd1v1dual class members. and the
public interest justify the costs of adxmmstermg a class actlon] {whether the relief B
likely to.be afforded mdmdual members of the class and. the pubhc interest are .

‘ 51gmﬁcant i’ relatlon to the eo plex1t1es of the 1ssues“‘ and the expeuses of thefg_

‘1

The awkwardness of each of the alternatxve forms of drafting may suggest that the proposal is
mtrmsmally dlfﬁcult to control A deeper challenge w111 be that any . such factor would invite

Class actlon might.
1 ot entall the‘ admnnstratlve burde”ns ‘and costs of

, [T
, ' o ) ! i

N Lo g ) R . [ Lo ' - ‘»
o \ W ‘l i

The other questlon mvolvmg Rule 23(e) has changed shape without ‘much direct

Committee consxderatlon The prov131on for referring a proposal to dismiss or compromlse to

a magistrate Judge or Spec1a1 master’ 'has lbeen dlscussed at times as one that rmght support an

active mvestlgatmg Hrole that' goes bey nd the: ordmary pass1ve role of a Judge . This theory

reflects the view that courts should not be forced to- depend on representat}ves who are satlsﬁed
with a settlement to provade mformatlon adequate to support effective protection of the interests
of nonpartxc1patmg «class members. The text of the proposed rule never has reflected this theory.
The Note once, reﬂected it, but has been ;softened Nothmg more need be done unless the theory
is to be empha51zed l
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Minutes 2
Civil Rules Committee
May, 1993

Civil Rule 23

A draft Rule 23 revision has been studied intermittently for
some tine. This meeting was the first occasion for extended
consideration by the Committee.

The first question discussed . «was rthe desirability of
considering Rule 23 at all. It was noted that many years of
experience with the 1966 revisions have provided answers to many
questions, and have provided ample experience that can be used to
test potential revisions. Experience has suggested several reasons
for revision. Courts have encountered much difficulty in bringing
tort claims into Rule 23, in part because of the Note accompanying
the 1966 revisions. More specific problems have included the cost
of notice to ‘many individual members of (b)(3) classes who have
small claims; potentially valid actions may be defeated by these
costs. The seeming inability to opt out of (b)(1l) or (b)(2)
classes may create difficulties, as when individual members of a
purported employment "discrimination class prefer to accept
practices that are challenged by other members of the class. Rule
23 is used with increasing frequency. The greater the number of
class actions, the greater the potential value of improvements in
the rule. An American Bar Association task force studied class
actions from 1984 to 1986 and made recommendations that have been
the basis for the draft now before the Committee. The topic was
brought on for study following a suggestion by the Ad Hoc Committee
on Asbestos ' Litigation 'that Rule 23 might be studied by this
Committee. - R . H ) : ~

The next question explored was the desirability of considering
changes ' more sweeping than those proposed by the draft., It was
accepted that if revisions are proposed now, care should be taken
to pursue the project in such a way that Rule 23 will not have to
be revisited in the near future. There is no need for reform so
pressing that more fundamental changes .must be put aside in the

" need for' prompt present action. No member of the Committee could

find any 'reason | for undertaking ~broader: changes. Informal

preliﬁﬁﬁ%ry*néactipﬁbjto;the’present draft likewise have failed to

provide any Si§nif}¢aﬁt sense that drastic changes jare ‘appropriate.

Discussion of possible changes repogniZed‘tpat some changes
requiré:legislation.”*The‘American Law Institute Complex Litigation
Project was noted as a model of  the kinds of legislation that may
prove useful in 'addressing multiparty, multiforum litigation.
Other jurisdictional changes that might be desirable include
relaxing ''the limits' that impede use of Rule 23 for state-law
claims;§@qqluding$¢omplete diversity anﬁ the requirement that each
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. common, 1ssues. wA motloh pass dgto‘reta

as well aswable to represent

Minutes 3
Civil Rules Conmmittee
May, 1993

member of a plaintiff class satisfy the amount-in-controversy
requirement. Other possible class action changes as well may
require legislation. ,

The spec1f1c changes made by the draft were discussed, taking
note of the responses 'that have been received, on the bas1s of
informal circulation of the draft. N .

The changes made by the draft relate in many ways to the
determination to collapse the present categorlcal ‘separations
between subd1v1s1ons (b)(1), (2), and (3) into a unified test that
asks whether a class ‘action is 'superior for the fair and efficient
adjudlcatlon of "the controversy. Thls change is intended to reduce
wrangling" about which subdivision flts a. particular action.. More
important, = the change is ;intended to allow. a more functional
approdach to questlons of notlce and the opportunlty to opt out of.
a class. ‘Focus on the SUperlorlty determlnatlon will to. . some
extent enhance dlstrlct court dlscretlon. . The prov151on ‘for
dlscretlonar] dppeal from certlflcatlom or refusal to.; certlfy is

1ntended to. prov1de a safeguard agalnst pos51ble mlsuse of this
dlscretlon.; .

The relatlonshlp between the superlorlty crlterlon and the
predomlnance of ' common questlons over, individual questions was
discussed next.’ The‘predomlnance requlrement now attaches only to
(b)(3)" ‘class actlons. It woPld be‘ p0551ble to '1ncorporate

predomlnancewas a requlrement fOr all class\actlons. Much ‘thought .
n preparing the draft.  Some, .

was glven\tb this p0551b111ty
partlcularly'those representlng‘,efendant‘

i

] classes have feared that
elimination of the' requlrement that pre domwnance be shown for what
now are (b)(3) actions will encourage undué proliferation of class
actions. Others express the correspondlng,fear that .a. requlrement
of predominance’ will dlscour ge | ir able ‘class actlohs. On
balance, pﬂedomlnance is better een as "element of superlorlty,

partlcularly in® llght of the\opportung *to certlfy classes for

specified 1ssues.j Actions tha‘ now £ t 'into (b)(1)and (b)(2)
categorles may present compelllﬁg need'” ‘r class certlfrcatlon,
even! thoughMthere are many" 1ndl' d [ fons that do not affect

alllmembers”of thelclass.ﬂ‘ tort cle moreover, present
special problems.\lFredomlna 'of |common, | q; ns\%s‘a‘useful
approach if the\ questlon 1 y"a class‘ that
includes 'all wlnd1v1dua1 g

Predomlnance ig lesF useful

‘as|" dommon 1ssues.

as certlfled only for
"y

treats. prewmlnance as one 'fe

motlon to make“redoplnance

‘1n1hg superlorlty. A
requlkementtfalled

The draft requlrement th“” 'classlrep esentatlve be "wllllng"
\;dlass was con31dered hext. 'Many
who have seen the draft fear’ that zhe' whllﬁn@ness requlrement will

‘the draft approach that
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Minutes : . 4
Civil Rules Committee ‘
May, 1993

prove a de facto repeal of defendant class actions. The burden of
defending on behalf of a class is greater than the burden of
conducting an individual defense. The greater the stakes, the
greater the effort that rationally  should be devoted to the
contest. Settlement of a class action, particularly if it is to
impose burdens on nonparticipating members of a defendant class, is
far more complicated than settlement of an individual action. The
mere fact of assuming fiduciary responsibilities to others may
weigh heavily On‘the‘represen;ativewdgﬁ@ndﬁnts and attorneys. If
a potential representative ‘defendant can avoid these burdens by
protesting a lack, of willingness to represent the class, few
defendant classes may survive. This risk was seen as substantial
in relation to legitimate uses for defendant classes. Defendant
classes have been valuable in many settings. Among those suggested
to the Committeée have been actions against 1large partnerships;
actions involving multiple underwriters associated in securities
offerings (including situations in which the defendant class
members have several but not joint liability); and actions against
large numbers of public ‘officials who are engaged in similar
activity and who cannot-be bound by a judgment entered against a
common superior. 'Other illustrations may involve problems less
likely to'arise in feéderal ‘court, such as an action to ‘determine
the validity of a seryvitude on land thdt runs in fa#qr'of”mgny
others, or a ‘declaratory” judgment action, against a 'class of
potential tort claimahts. A ’willing“1rEpresentatiye*‘in 'some
settings, moreover, may be more /dangerous than an unwilling
representative. On occasion, at least, an individual defendant has
been designated representative Qf<avdéfengant%blé55}for_détetminﬁng
issues of patent validity.‘VThe‘représgntatiye'mayjhave«austr¢ngg:
interest in having all defendants bound bY5gﬁq¢t&fmiﬂatibn‘thaﬁ the
patent is valid than in‘having the patent declared invalid, if the
representative is in a better position to'bargain for a licenge or
to compete without infring;ng.

Despite these prbblems,‘the Committee rejected a motion to
delete the requirement :that the representative be willing. The
requirement applies to plaintiff classes as well as defendant
classes, and helps protect‘againstithe risk that a defendantumay
seek certification of a plaintiff class in the belief that a full-
scale defense may overwhelm the representatives and bind the class.
Unwilling representatives, moreover, may not warrant the trust that
some observers have  isuggested. - The problem of' additional
litigation costs infliéted by class certification may be met in

part .by voluntary contributions fr@m‘pqﬁpa:ticipating;mémqéré'pf
the class, but it is difficult to rely on this possibility in
drafting - a rule that does not clearly provide for ' forced

contributions outside the opt-in setting.

The notice provisions of draft,Ruléi23(c) we:e‘discusséd:nexﬁ.
The purpose of the draft is to require rotice of certification in
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all class actions, without regard to the former categories of
subd1v1s1ons (b)(l), (2), and (3), but to make the. nature of the
requlrement more[flex1ble than the present (b)(3) requlrement. | The ™
greatest change is likely. to be with.respect to actions involvings
large numbers of‘small‘clalms.J The cost of 1nd1v1dual notlce under‘

“‘lfy be madeV
i clude " such

WreqU1rement
ot# all certlflcatlon
“rvalsgafter the

T I

eparate . (b)(1), (2), and (3)

ie w1ﬁhout regard to these

““avaalable JJp,Rule 23.

ut‘anduPptlng 1nto a class

Rl

In revlew1ng the opt-out prov1s1ons, it was noted that
something closely akln to optlng out can be: achieved even now in
(b) (1) andj(Z) classWactlons by deflnlng the class to 1nclude only
those who“do not ask "o be excluded.r\_,‘ s , ‘

The po;eruto llmlt a class}to those who opt in was viewed as
a more 51gj flcant“a : ipn, f\Rule 23. Optlng in now is-limited
to statuto“‘c ac nsi.in, a few areas.ln Something akin to
gl in admlnlsterlng judgments in favor
;part;c1patmon in the%recovery to
jbutﬁlt 1s ea51er—and perhaps much
| ; syto filela clalm at this stage than
‘a‘“the beglhninglorﬂayllthgatlon‘H A class limited to

those [who' opt in be re aWdetE‘mlnatlon of llabllltx may easily
result in'av smaller blass.‘ The”h966 ‘revision of Rule 23 noted the
danger‘that many pot“t 11 ¢ ass members, partloularly those with

},.HH Wi 11
small‘cla;ms and
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prefer to remain aloof. Opt-in actions put a premium on diligence,
sophistication, and daring. The difference between opting out and
opting in may be very substantial in such situations. An cpt-out
action, indeed, may be necessary to generate stakes sufficient to
warrant pressing the iitigation #o a conclusion. Substitution of
an opt-in class may reduce the utility of class .actions in
achieving generalized enforcement of the law. The effects of
certification on statutes of limitations may be complicated, -
moreover, in determining the point at which the limitations period
resumes running against thoS§ yho do not opt in. .

The opportunity to 'use opt-in classes may be valuable, despite
these concerns. If it is difficult to accomplish effective notice,
the choice may be to have no class action or to have a class
limited to those who are proved to have actual notice by the act of
opting in. Opt-in classes also may hélp resolve the choice-of-law
problems. encourntered in diversitykactionsfarising out of common
disasters. ACCéptance‘qfflitigati¢h under specified laws may be
made 'a condition of ‘opting ,in. ' ‘Opting -in also,,may  prove
particularly Spitablé with”;¢spectyto tort actions or defendant
classes. o S o , . :

After considering thaﬂpossibility‘of%publisﬁing Ehe~draft~for

comment with brackets indicating that the opt-in provision is
especially’ open to reconsideration, the.-Committee concluded that
the draft should be published as it\stanps.‘n ‘ -

Rule 23(c)(4) now provides that a class may be certified with
respect to particular issues. The draft is designed to underscore
the availability of this option, in . part . by .referring -to
certification with respect to particular . claims as: well . as
particular issues. The focus on "claims", and "issues" extends to
"defenses" as well. 'The advantage of réferring to "claims" and
"defenses" is that it may be difficult to specify the issues that
should be tried on a class basis; certification of all issues
arising out of designated.claims, or simply of the claims, provides
a more convenient and meaningful alternative. The most important
concern is that the certification make clear the subject of the

class certification.

The "subclass" provisions of Rule 23(c)(4) are changed in the
draft to allow certification of a subclass that does not satisfy

. the numerosity requirement of subdivision (a). This change is

important in sitvations in which conflicts of interest arise
between the class and small numbers of class members. In
employment discrimination litigation, for example, it may happen
that a few class members may prefer to retain the practices claimed
to give rise to liability, or may prefer remedies that differ from
the remedies desired by most class members. Subclass treatment can
facilitate effective handling of these problems.
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- The - draft subdivision (d)(l) ‘ prov151on allow1ng

precertlflcatlon dlsp051t10n of motions under Rules 12(b) and 56

reflects the result reached under the current rule by most, but not:

all courts.

) Opp051t10n to the draft seems based ~on two grounds.
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- PROPOSED AMENDMENTS TO
RULES OF CIVIL PROCEDURE*

Rule 23. Class Actions

1

2

10

11

12

(a) Prerequisites-te-a-Class-Aetion. One or more

members of a class may sue or be sued as representative

parties on behalf of all emly—if — with respect fo the

claims, defenses, or issues certified for class action

freatment —-

(1) the elass—is—_members are so numerous

that joinder of all members-is impracticable, |
@) fbefe-&fe-qﬂes&eﬁs-ef-}aw-ef-faef-lggglﬂ
factual guesfions are common to the 'class, |
(3)  the—elaims—or —defenses—ef—the
representative parties’ _positions typify thosé-—-&e

typical-of-the-elaims-or-defenses of the class, and-

* New matter is underlined; matter to be omitted is lined
through.




13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

Rules of {Civil Procedure

(4‘)‘ the ‘,:xepresc;ntative_ parties and their
attorneys érc“;ari‘l‘li;lng“ and_able to_willfairly and
adequately protect the interests of all persons while
members of the class_until relieved by the court from
that fiduciary duty; an>d7“

) a class action is. superior to other
ayailalsle\ rhet‘hods» for the fair and efficient

adjudication of the controversy.
(b) WhenWhether a Class Actions-Maintainable

Is_Superior.-

and-in-additien_ The matters pertinent in deciding under

(2)(5) whether a class action is superior to other available

methods include:

(1) the extent to which the-preseeution—of

separate actions by or against individual members of

ehe—e}aﬁs—weu%d—efe&te-&-fisk-ef-might result in

]
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29
30
31
32
33
34
35
36
37
38
39
40
41
42

43

45

Rules of Civil Procedure t 3

(A) inconsistentor varying adjudications

whieh—that would establish incompatible

standards of conduct for the party opposing the

class, or

(B) adjudications  with—respeet—io
individual * ¢ the-e! hick y
that, as a practical matter-be-dispesitive-of-the

would _dispose of the nonparty members’
interests or reduce their ability to protect their

interests; er

relief-the extent to which the relief may take the form
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46
47
48
49
50
51
52
53
54
55
56
57
58

59

61

62

Rules of Civil Procedure

of an injunction or eerrespending-declaratory relief
Wiudgmemt Iespec ting} the class as a
whole; 61'-: “ | | |

(3)  the-eourt-finds—that—the extent to which
common_questions ‘on law or fact eemmon—to—the
membess—e@-the—e}&ss—predonunate over any questions

affecting only 1nd1v1dual members—aﬂé—th&t—a-e}ass

(A4) the class members’ interests ef-members

ef—the—e}&ss-m 1nd1v1dua11y controlhng the prosecution
or defense of separate actions;

BS the extent and nature of any related

ht1gat10n eeﬂeefmﬂg—-the—-eeﬂ-tfevefey—already
eemmeﬂeed—begun by or against members of the

class;
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63

65
66
67
68
69
70
71
72
73
74
75
76
77
78
79

Rules of Civil Procedure 5

(€6) the desirability or undesirability of
concentrating the litigation—ef—the—elaims in the
particular forum; and

(BD the likely difficulties likely—to—be
encotntered-in the-management-of-managing a class
action_which will be eliminated or significantly
reduced if the controversy is adjudicated by other

available means.

(c) Determination by Order Whether Class
Action to. Be—Maintained Certified; Notice__and
Membership in Class; Judgment;—Aetions—Condueted
Partially —as—Class—Aetions Multiple Classes and

Subclasses.

(1) As soon as practicable after—the

persons sue or are sued as representatives of a class,

the court shalt-must determine by order whether and
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with respect to what claims, defenses. or issues-it-is

to-be-se-maintained the action should be certified as
a class action.

(A)__An order certifying a class action

must describe the.class and determine whether,

when, how, and undep what conditions putative

members may elect to be excluded. from, or

included in, the class. The matters pertinent to

this detemination will ordinarily include:

(i) the nature of the controversy

~ and the relief sought;

(i) the extent and nature of the

members’ injuries or liability;
(iii) potential conflicts of interest

among members:

(iv) the interest of the party

opposing the class in securing a final and
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consistent resolution of the matters in
Lonsistent resolution of the matters in

controversy; and

(v) the inefficiency or

impracticality of separate actions to

resolve the controversy,

When appropriate. a putative member’s election

to be excluded may_be conditioned upon_a
prohibition against its maiﬁraining a_separate

action on some or all of the matters in

controversy in the class action or a prohibition

against its relyi‘ng in a separate action upon any

judgment rendered or factual finding in favor

of the class, and a putative member’s election

to be included in a class may be conditioned

upon its bearing a fair share of litigation

expenses in¢urred by the representative parties.

(B) An order under this subdivision
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. may be. copd%ﬁonal, and may be altered or
amendqd befo;ﬁe—éee%siq&eﬂiheﬁeﬁ{s  final
]fudgmgnt:

2) I;g—agye%ass—Whgn ordering that an action

be maintained—certified as a class action under

subdiviston—(b)}(3)_this rule, the.court shal—must

direct that appropriate notice be given to the

members—of—the—class_under subdivision (d)(1)(C).

The notice must concisely and clearly describe the

nature of thg actionf‘ the claims, defenses. or issues
with respect to which the class has been certified; the
persons who are members of .the; class: any conditions
affecting exclusion from or inclusion in the class; and
the potential consequences of class ‘membership. In
determining how, and to whom, notice will be given,
the court may consid;r the matters listed in (b) and

()(1)(A). the expense and difficulties of providing

-
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actual notice to all class members, and the nature and

extent of any adverse conseguences  _that class

members may.suffer from a failure to receive actual
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whether or not favorable to the class, shal-inelude

and—must _specify or describe those te—whem—the

eeeﬁ—ﬁﬂds—whp are te—be-members of the class_or

have elected to be excluded on conditions affecting
any separate actions.

(4) When appropriate-¢A), an action may be
bfegght—e-r—m&iﬂ-&a:iﬂeé—certiﬁed'as a class action with

respect to particular claims, defenses, or issues;—er

B)_by or against multiple classes or subclasses.

Subclasses _need not  separately satisfy the

requirements _of. subdivision (a)(1).-a-elass-may—be
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(d) Orders in Conduct of Class Actions.

(1) _In the conduct of actions to which this

rule applies, the court may make appropriate orders

that:

—

(FA) determining-determine the course of
proceedings or presesibing-prescribe measures

to prevent undue repetition or complication in
the presentation of evidence or argument;

(B) _decide a_motion under Rule 12 or

56 before the certification determination if the

court concludes that the decision will promote
¥
the fair and efficient adjudication of the

confroversy and will not cause undue delay:
20 feftﬂ'lﬂﬂg—fef—t:he—pfeteeﬁea-ef_&e
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eonduct—of-the—setion;—that_require notice be
givea—hﬁaeh—faaﬁneffas:fhe-eeuﬁ—mﬁy-éifeet-to

some or all of the class members or putative

members of:
(® any step in the action,

including certification, modification, or

decex:tiﬁcation of a class, or refusal to

cer;iﬁ a class-eref-;

(i) the proposed extent of the
judgment;; or-ef-

(iii) _the members’ opportunity ef
ﬁfxeﬂ?befs-tq signify whether they consider
thc? rep}'esentation fair and adequate, to
intervene and present claims or defenses,
or otherwise to come into the action;
(3D) impesing-impose conditions on the

representative parties, class members, or es
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intervenors;
(4E) requiringrequire that-the pleadings
be amended to eliminate, therefrom-allegations

&s—te-about representation of absent persons,

and that the action proceed accordingly; or
~ (8P dealiag wisli similar procedural

matters. -

(2) _The-erders-An order under Rule 23(d)(1)

~may be combined with an order under Rule 16, and
may be altered or amended-as-may-be-desirable-from

(¢) Dismissal or Compromise. An elass-action in
which persons sue or are sued as representatives of a class

must shal-not, before the court’s ruling under subdivision

{c)(1), be dismissed, be amended to delete the request for

certification as a class action, or be compromised without

the—approval of the court;—and—netiee—of—the—propesed
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the-class-in-such-manner-as-the-eourt-direets. An action

G A Ay d gD e e e s

certified as a class action must not be dismissed or
-compromised. witﬁout approval of the court, and notice of
a proposed voluntary dismissal or compromise_must be

given to some or all members of the class in such manner

as the court directs. A proposal to dismiss or compromise

an action’ certified as a class action may be referred to a

magistrate judge or-other special master under Rule 53

. without regard to the provisions of Rule 53(b).

() Appeals. A court of appeals may permit an

appeal from an order granting_or denying a request for

class action certification under this rule upon application to

it within ten days after entry of the order. An appeal does

not stav proceedings in the district court unless the district

‘judge or the court of appeals so orders.
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COMMITTEE NOTE

PURPOSE OF REVISION. As initially adopted, Rule 23
defined class actions as "true," "hybrid," or "spurious” according
to the abstract nature of the rights involvéd. The 1966 revision
created a new tripartite classification in subdivision (b), and then
established different provisions relating to notice and exclusionary
rights based on that classification. For (b)(3) class actions, the
rule mandated "individual notice to all members who can be
identified through reasonable effort" and a right by class members
to “opt-out" of the class. For (®)(1) and (®)(2) class actions,

‘however, the rule did not by its terms mandate any notice to class

members, and was génerally viewed as ‘not permitting any
exclusion of class members. This structure has frequently resulted
in time-consuming procedural battles. either because the operative
facts did not fit neatly into any one ‘of - the three categories, or
because more than one category could dpply and the 'selection ‘of
the proper classification would have a major impact on whether
and how the case sh‘ould proceed as a class action.

In the revisio‘?»thé separate provisions of former subdivisions
(b)(1), ()(2), and’ (b)(3) are combined and treated as pertinent
factors indeciding "whether a class ‘action is ‘superior to other
available methods for ‘the fair and efficient adjudication of the

il

controversy," which ‘is‘atl‘ided‘ to §1‘?i“bdilv‘is“1"‘von;‘(a) as a prerequisite

for any class’ action. - The issue of superority of ‘class, action
resolution is 'made a critical question, withiout regard to whether,
under the former language, the case would have been viewed as
being brought under (b)(1), (b)(2), or '(B)(3). Use of a unitary
standard, once the prerequisites of subdivision (a) are satisfied, is
the approach taken by the Natonal Conference of Commissioner
on Uniform State Laws and adopted in ?ééjj‘tyféfél; states. |
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Questions regarding notice and exelusronary rights remain
important in class actions — and, indeed, may be critical to due -
process. Under the revision, however, these quesnons are ones
that should be addressed on their own merits, grven the needs and
circumstances of the case and w1thout being t1ed artrﬁcrally to the
particular classification of the class actlon

The revision emphasrzes the. nwd for the court, partms, and
counsel to focus on the parncular clarms defenses or issues that
are appropriate for ad;udrcanon in a class, actron Too often,
classes have been certified without. recogmtmn that separate
controversies may exist between plarntrff class members and a-
defendant which should not be barred under the doctnne of c1a1m
preclusron Also,‘ the placement in subd1vrsron (c)(4) of the
provision, penmttmg class actions for pamcular 1ssues has tended
to obscure the potennal beneﬁt oﬁ; resolvmg certarn c‘lalms and
defenses on a class basis whrle 1 vmg ,other contrpversres for
resolution, in separate. actions. A

As revised, the rule will afford some greater opportumty for
use of class actions in appropnate cases;, notwrthstandmg the
existence of clarms for mdrvrdual damages and 1n3ur1m — at least

/ &L A heneve‘r there‘a‘re numerous
m;unes ansmg from a common or similar nu
rule does not attempt to authonze or establish, :
recovery” or "class’ recovery“ of d;a'rrlna‘g s, nor does/it
expand or hmrt the clarms that"tare subjec ederal Jt"l‘nsdrctton by

The ma;or 1mpact of thi
rnargm most cases that. prevrously were ceruﬁed as. class actrons
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will be certified under this rule, and most that were not certified
will not be certified under the rule. There will be a limited
number of cases, however, where the certification decision may
differ from that under the prior rule, either because of the use of
a unitary standard or the greater flexibility respecting notice and
membership in the class.

Various non-substantive stylistic changes are made to
conform to style conventions adopted by the Committee to simplify
the present rules. ‘ '

SUBDIVISION (a). Subdivision (a)(4) is revised to explicitly
require that the proposed class representatives and ‘their attorneys
be both willing and able to undertake the fiduciary responsibilities
inherent. in representation of a class. The willingness to accept
such responsibilities is a particular concern when the request for
class treatment is not made by those who seek ‘to be  class
representatives, as. when a plaintiff requests, certification of a
defendant class. Once a class is certified, the class representatives
and their attorneys will, until the class is decertified or they are
otherwise relieved by the court, have an obligation to fairly and
adequately represent the interests of the class, taking no action for
their own benefit that would be. inconsistent with the: fiduciary
responsibilities owed to the. class. - ' ~

| Pafaéraphv (5) — the superiority requirement — is taken from
subdivision (b)(3) and becomes a critical element for all class
actions. - N

The introductory language in subdivision (a) stresses that, in.
ascertaining whether the five prerequisites are met, the court and
litigants should focus on the matters that are being considered for
class action certification, The words “claims, defenses, or issues”
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are used in a broad and non-legalistic sense. ‘While there might be
some cases in which a class action would be authorized respectmg
a specifically defined cause of action, more frequently: the court -

would set forth a genera.hzed statement of the matters for class

action treatment, such as all claims by class members against the -
defendant arising from the sale of specified securities- during ‘a
particular penod of time.

SUBDIVISION (b) As noted, subdivision (b) has been
substantlally reorgamzed One element, drawn from former
subdivision (b)(3), is made a controlhng issue for all class actions
and moved to subdivision @)(5); namely, whether a class action is
superior to other available methods for the, fair and efficient
adjudrcatlon of the controversy ./'The other provisions of former
subdivision' (b) ‘then become. factors to be considered in making
this determination. Of course; there is no requxrement that all of
these factors be present: before} a class action miay be ordered, nor
is this list intended; to exclude. other factors thatin a partlcular case
may bear ‘on the: supenonty of ' class action when compared to
other ava11ab1e methods for resolvmg the controversy IR

R SRR NI
Factor (7) - ‘the consrderatmn of‘ the dlfﬁculues hkely to be .
encountered in tthe management of a class-action ' is revised by -
adding a ‘clause to emphasize that 'such difficuities ‘should be
assessed not in the abstract, but rather in comparison to those that
would be }encountered with in‘dividuaily prosecuted actmns
RTINS BRI

SUBDIVISION (c). Former paragraph (2) of thrs subdwrsron
contained the prov1srons for: nottce and exclusmn in (b)(3) class
actions.. . " . "“"F“ SRR :

Under the revision, the provrslons relating to exclusion are.
made apphcable toall class’ actrons but with flexibility for the
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court to determine whether, when, and how putative class
members should be allowed to.exclude themselves from the class.
The court may also impose appropriate ‘conditions on such "opt-
outs" — or, in some cases, even require that a putative class
member "opt-in" in order tor be treated as a member of the class. -

The potential for class members to exclude themselves from
many class actions remains a primary consideration for the court
in determining whether to allow a case to proceed as a class
action, both to assure due process and in recognition of individual
prefzrences..  Even in the most compelling situation for not
allowing exclusion — the fact pattern described in subdivision
(®)(1)(A) - 2 person miglit nevertheless be allowed to be excluded |
from the class upon the gondition that the person will not maintain
any separdte action and hsuz, as a practical matter, be bound by
the outco e of the class action. The opportumty to'elect exclusion
from a class may also be useful, for example, in some employment
uiscnmma‘txon acnons in which certain employees otherwise part
of the class 'may, because of their owti positions,. ‘wish to ahgn
themselves with the employer’s side of the litigation e1ther to assist
in the def<=nse of the .case or to oppose the rehef sought for. the
class. ‘ » : :

Ordinarily putative class members electing to be excluded |
from a plaintiff class will be. free to bring ‘their own individual .
actions, unthampered by factual findings adverse to the class, while
potentially able, under the doctrine of issue preclusion, to benefit

from factual findings favorable to the class. 'The: revised rule

permits the

= court, as a means to avoid this inequity, to’ ‘impose a

condition on: "optmg out" that' will preclude an excluded member
from ’r‘elymg in a/ separate actmn upon ﬁndmgs favorable to the

class.
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Rarely should a court impose an "opt-in" requn'ement for

membership in a class. There are, however, situations in which
such a requirement may be desirable to avoid potentxal due process

problems; such as with some defendant classes or in cases where

an opt-out. nght -would be appropriate but it is impossible or - |

impractical to give meaningful notice of the class action to all
putative members:of the class. With defendant classes it may be
- appropriate to. impose a; condmon that requires the "opting-in"

defendant class members.to share in the litigation expenses.of the )

representative party. . Such a condition would be rarely needed
with plaintiff classes- since typlcally the c1a1mst on behalf of the

class, if successful, would result in a common fund or benefit from.

which huganon expenses of the representatwe can be charged.
£ ) R N
Under the xevxs1on some nouce of class cemﬁcatlon is
required’ for all types of class; acttons, but ﬂexxbmty is prov1ded

respecting. the type and extent of notice. to,be given to the class,,
cons1stent with consntutmnal requu'ements for due process. Actual ‘
notice t0'; all putatlve class tmembers should not, for example be;
needed. when the“condmons of subdmsmn (b)(l) are metor when, ‘

under: subdmsmn (c)(l)(A), bershxp in. the plass is, hnuted to
those who ﬁle an election to be members of the class.’ Problems
have sometimes been encountered when the class members’
individual interests,, though m ,'.‘tmg pmt ' "were ‘quite small
when! compared wlth \th cos £ ‘prov1dmg no‘ to each! member

‘ ’en unto account by the
s«reqmrcments what

wpth seve

ceruﬁed but one or more o . the ’subclasse
satisfy the numer051ty requxrement
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Under former paragraph (4), some issues could be certified
for resolution as a class action, while other matters were not so
certified. By adding similar language to other portions of the rule,
the Committee intends to emphasize the potential utility of this
procedure. For example, in some mass tort situations it might be
appropriate to certify some issues relating to the defendants’
culpability and — if the relevant scientific knowledge is
sufficiently well developed — general causation for class action
treatment, while leaving issues relating to specific causation,
damages, and contributory negligence for potential resolution

- through individual lawsuits brought by members of the class.

SUBDIVISION (d). The former rule generated uncertainty
concerning the appropriate order of proceeding when a motion
addressed to the merits of claims or defenses is submitted prior to
a decision on whether a class should be certified. The revision
provides the court with discretion to address a Rule 12 or Rule 56
motion in advance of a certification decision if this will promote
the fair and efficient adjudication of the controversy. See Manual
Jor Complex Litigation, Second, § 30.11. |

Inclusion in former subdivision (c)(2) of detailed
requirements ' for notice' in (b)(3) actions sometimes . placed

unnecessary barriers to formation of a class, as well as masked the

desirability, if not need, for notice in (b)(1) and (b)(2) actions.

Even if not required for due process, some form of notice to class -

members should be regarded @s desirable in virtually all class
actions. Subdivision (c)(2) requires that notice be given if a class

is certified, though under subdivision (d)(1)(C) the particular form
of notice is committed to the sound discretion of the court, keeping

in mind the réquirements of due process. " ‘Subdivision (d)(1)(C)

contemplates ‘that some form of notice may be desirable with
respect to many other important rulings; subdivision (dI)O)G),




22 Rules of, Civil Procedure

for example, calls the attention of the court and litigants to the
possible need for some notrce if the court declines to certify a class
in an action ﬁled as a class action or reduces the scope of a
previously certified class. In such circumstances, particularly if
putative class members have become aware of the case, some
notice may be needed informing the class members that they can
no 1onger rely on the actlon as a means for pursuing their rights.

SUBDIVISION (e). There -are sound, reasons for requiring
judicial approval of proposals to voluntanly dismiss, eliminate. ,

class allegations, or compromise an action filed or ordered
maintained as a class action. The reasons for requlrmg nottce of
such a proposal to members of a putative class are sxgmﬁcantly

less compelling. Desplte the language of the, former rule, courts .
have recognized the propnety of ‘a, Judrcmﬂy-supemsed ‘
precernﬁcatron d1srmssal or, comprormse wrthout requiring, notice .

to putative class members E. & Shelton Vi Pargo, 582F. 2d 1298
(4th Cir. 1978) The rev1510n adopts that - approach If
circumstances warrant, ;the cou‘rt has ample authonty to drrectt
notice to some or all tatwe class members pursuant to the
provisions of subdlvrslon (d. Whlle the prov1srons of subd1v1s1on
(¢) do not apply if the court denies the request for class

0
cert1ﬁcat10h there may‘abe cases m wh1ch the court. wﬂl“h 1rect
denial

| .
| X
L

posals Hto dlsmrs)
‘ ,y sensmve rssue ,parncularly should the
proposal be ultrmately d('lsapprov{ed ! ple, ‘the partles may

- I

owh posmons, ,or to
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members of the class or otherwise involve conflicts of interest.
Accordingly, in some circumstances, investigation of the fairness
of these proposals conducted by an independent master can be of
great benefit to the court, particularly since the named parties and
their counsel have ceased to be adversaries with respect to the

proposed dismissal or settlement. The revision clarifies that the.

strictures of Rule 53(b) do not preciude the court from appointing
under that Rule a special master to assist the court in evaluating a
proposed dismissal or settlement. The master, if not a Magistrate
Judge, would be compensated as provided in Rule 53(a).

SUBDIVISION (f). The certification ruling is often the crucial
ruling in a case filed as a class action. The plaintiff, in order to
obtain appellate review of a ruling denying certification, will have
to proceed with the case to final Jjudgment and may have to incur
litigation expenses wholly disproportionate to any individual
recovery; and, if the plaintiff ultimately prevails on an appeal of
the certification decision, postponément of the appellate decision
raises the specter of "one way intervention." Conversely, if class
certification is erroneously granted, a defendant may be forced to
settle rather than run the risk of potentially ruinous liability of a
class-wide judgment in order to secure review of the certification
decision. These consequences, as well as the ‘unique public
interest in properly certified class actions, justify a special
procedure allowing early review of this critical ruling.

Recognizing the disruption that can be caused by piecemeal
reviews, the revision contains provisions to minimize the risk of
delay and abuse. Review will be available only by leave of the
court of appeals promptly sought, and proceedings in the district
court with respect to other aspects of the case are not stayed by the
prosecution of such an appeal unless the district court or court of
appeals so orders. The appellate procedure would be the same as
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el

for appeals under 28 U.S.C. § 1292(c). The statutory authority
for using the . rule-making: process ' to’ permit an appeal of
mterlocutory orders is contamed in 28 U S.C. § 1292(e), as
amended in 1992. .. . v o

It is ant101pated that orders penmttmg immediate appellate -
review will be rare. Nevertheless, the potennal for this review
should encourage compliance- with the. ceruficatlon procedures and : D,
afford an opportumty for prompt correcﬁon ‘of error. :
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PROPOSED AMENDMENTS TO
RULES OF CIVIL PROCEDURE

Rule 23. Class Actions

(a) Prerequisites. One or more members of a class may
sue or be sued as representative parties on behalf of all if — with
respect to the claims, defenses, or issues certified for class action
treatment —

(1) the members are so numerous that joinder of all
is impracticable,

(2) legal or factual questions are common to the
class,

(3) the representative parties’ positions typify those
of the class,

(4) the representative parties and their attorneys are
willing and able to fairly and adequately protect the interests
of all persons while members of the class until relieved by
the court from that fiduciary duty; and

(5) a class action is superior to other available
methods for the fair and efficient adjudication of the
controversy.

(b) Whether a Class Action Is Superior. The matters
pertinent in deciding under (a)(5) whether a class action is superior
to other available methods include:

(1) the extent to which separate actions by or against
individual members might result in

(A) inconsistent or varying adjudications that
would establish incompatible standards of conduct for
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the party opposing the class, or

(B) adjudications that, as a practical matter,
would dispose of the nonparty members’ interests or
reduce their ability to protect their interests

(2) the extent to which the relief may take the form
of an injunction or, declaratory Judgment respecung the class
as a whole; . {

(3) the extent to ‘which common quesnons of law or
fact predominate over any questrons affectmg only individual
members; ‘ L ‘ ‘

4) the class members mterests in 1nd1v1dually
controlling the prosecution or defense of separate actions;

(5) the extent and nature of any related litigation
already begun by or agamst members of the class;

(6) the desirability or undesirability of concentraung
the litigation in the partrcular forum; and :

(7 the likely d« fﬁculnes in managmg a class action
which will be ehmmated or srgmﬁcantly reduced if the
controversy is adjudwated by othet available means.

(©) Determination by Order Whether Class Actlon to Be
Certified; Notice and Membershlp m Class, Judgment; Multiple
Classes and Subclasses.

(1) As soon as pracucable after persons sue or are
sued as representatives. of a class, the court must determine
by order whether and with respect to what claims, defenses,
or issues the action should be certified as a class action.

(A) An order cemfymg a class action must
describe the classi and determine whether, when, how,
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and under what conditions putative members may elect
to be excluded from, or included in, the class. The
matters pertinent to this determination will ordinarily
include:

() ..the nature of the controversy and the
relief sought

(u) the extent and nature of the
members’ injuries or liability;

(iii) potential confhcts of mterest among
members; :

(w) the interest of the party opposing the
class in securing a final and consistent resolution
of the matters in controversy; and

(v) the inefficiency or impracticality of
separate actions to resolve the controversy.

When appropriate, a putative mémber’s election to be
excluded may be conditioned upon a prohibition
against its mamtammg a separate action on some or all
of the matters in controversy in the class action or a
proh1b1t10n against its relying in.a rseparate action upon
any judgment rendered or factual ﬁndmg in favor of
the class, and a putative member s election to be
included in a class may be wndmoned upon its bearing

_a fair share of litigation expenses mcurred by the

representative parties. .

(B). An order under this subdivision may be
conditional, and may be altered .or amended before
final judgment.

(2) When ordering that an action be certified as a
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class action under this rule, the court must direct that
appropriate notice be given to the class under subdivision
(d)(1)(C). The notice must concisely and clearly describe
the nature of the action; the claims, defenses, or issues with
respect to which the class has been certified; the persons
who are members of the class; any condmons affecting
exclusion from or inclusion in the class; and the potential
consequences of class’ membershxp In determining how, and
to whom, notice will be given, the court may consider the
matters listed in (b) . .and (c)(1)(A), the expense and
difficulties of providing -actual notice to. all class members,
and the nature and extent of any adverse ‘consequences that
class members. may suffer from a fallure to reczive actual

notice; g ”‘i UL

&) The Judgment m an actlon ceruﬁed as a class
action, whether or not favorable 10 the cIass must specify or
describe those who are members of the class or have elected
to be excluded on eoudtuons affectmg any separate actions.

@
a class actlon with respeet to pamc

issues . by or;. agamsm mu.
Subclasses need not separat

'apphes the court may make appropnate orders that.

(A) determine the: course of proceedings or
- prescribe measures to prevent undue Tepetition or
complication in the presentatmn | of . evuience or
argument;
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(B) decide a motion under Rule 12 or 56 before

| ‘the certification determination if the court concludes

that the decision will promote the fair and efficient
adjudication of the controversy and will not cause
undue delay;

©) require notice to some or all of the class
members or putative members of:

(i any step in the action, including
certification, modification, or decertification of
a class, or refusal to cemfy a class;

(ii) the proposed extent of the Judgment
or

(iii) the members’ opportunity to signify
whether they consider the representation fair and
adequate, to intervene and present claims or
defenses, or otherwise to come into the action;

(D) impose conditions on the representative
parties, class members, or intervenors;

(E} require the pleadings be amended to
eliminate allegations about representation of absent
persons, and that the action proceed accordingly; or

(F) deal with similar procedural matters.
(2)  An order under Rule 23(d)(1) may be combined

My oy 0

1

with an order under Rule 16, and may be altered or
amended.

(¢) Dismissal or Compromise. An action in which
persons sue or are sued as representatives of a class must not,
before the court’s ruling under subdivision (c)(1), be dismissed, be
amended to delete the request for certification as a class action, or
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be compromised without approval of the court. An action certified
as a class ‘action must not be dlsrmssed or compromised without
approval of the court, and notice of a proposed voluntary dismissal
or compronuse must be given to some or all members of the class
in such manner as the court directs. A proposal to dismiss or
compromise an action certified as a class action 'may be referred
to a ‘magistrate Judge or other special master under Rule 53
without regard to the prov1sxons of Rule 53(b). '

() Appeals. A court Wof .appeals may permit an appeal
from an order granting or denymg ‘a request for class action
certification under, this rule upon application to it within ten days
after entry of the order An appeal does not stay proceedings in
the district'court unless the' dlstnct judge or the court of appeals so
orders.
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THE UNIVERSITY OF MICHIGAN
LAW SCHOOL

HuTcHINS HALL
ANN ARBOR, MICHIGAN 48109

ASSOCIATE DEAN

) January 21, 1993

Dear Civil Procedure Buffs:

This letter about Civil Rule 23 is being sent to an array of
people who have shown interest in recent proposals to revise the
Federal Rules of Civil Procedure. Recipients are free to share
these questions with anyone who comes to mind, so long as the
tentative posture of the proposal is made clear.

The Advisory Committee on Civil Rules has had a draft revision
of Civil Rule 23 slowly simmering on a back burner for some time.
The most recent form of the draft is enclosed. I have not made any
attempt to redraft this version. Matters of style; of substance
addressed, and of substance not addressed, remain in inherited
form. Robust comments can be made w1thout fear of offending pride
of authorship.

The purpose of this circulation is to invite comments on every
aspect of Rule 23. The draft may provide a convenient focus for
initial reactlons, but I and the Committee hope for a completely
uninhibited expre551on of experience with Rule 23 as it stands and
for visions of a better Rule 23. It is important that we hear from
as many different forms of experience and perspectives as may be
found. Topics not addressed by the draft are more important for
this purpose than the topics that are addressed. A comprehensive
response now will enable the Committee to determine whether the
time has come to draft a revised Rule 23 for public comment, and to
draft a better revision if any 1s to be pursued.

Timing

Rule 23 was changed dramatically in 1966. Many of those
involved in the drafting process state that they had no idea of the
uses that would be made of the new rule. If the revision process
is pursued now, some three decades would have run by the time any.
changes could take effect. That is a lot of time for appraising
the effects of the 1966 amendments. Careful study of Rule 23 now
does not suggest unseemly haste or petty tinkering.

The conclusion that it is appropriate to study Rule 23 does
not lead inexorably to the conclusion that it is appropriate to
amend Rule 23. It is possible that experlence shows that the Rule
is working so well than amendment is not wise. It also is possible
that the Rule is not working as well as might be, but that changes
are likely to make matters worse. Even if significant improvements
could be made now, it might be better to wait a while longer in the
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hope that much more significant changes will soon be within reach.-

One question, then, is whether the time has come to revise
Rule 23. ‘ ‘

‘ Style

Whatever else happens, Rule 23 will be rewritten in the style
of the Style Subcommittee of the Standing Committee. Comments on
style are welcome, particularly when they suggest ambiguities or

conform to current style conventions.

opacities, but it should be remembered that this draft does not |

Draft

The major change made by the draft is the amalgamation of
subdivisions (b)(1), (2), and (3). - This amalgamation has at least
three major consequences. First, it will not be necessary to
decide which subdivision applies. Second, the provision for opting
out of a (b)(3) class is@changedﬁtoga'provision that permits the
court to determine whether class members may opt out -- the court
may deny any opportunity to opt out of what would have been a
(b)(3) class, or may allow an opportunity to opt out of what would
have been a (b)(1) or (2) class. Instead, the court may certify a
class that includes only those who elect to opt in. Conditions may
be imposed on those who choose to opt out or in. |Third, the
provision for notice applies to all three in ways that may reduce
the'requiremeﬁts,fcr]noticé‘in former (b)(3) classes and increase
the requirements‘in‘fo;mer (b) (1) and (2) classes. ‘

There are several other significant changes. It is made clear
that classes may be certified for resolution only of specific,
issues. ' This provision, and the opt-in alternative, are aimed in
part at providing a ' ‘framework better adapted to consolidated
litigation of mass tort disputes. Subdivision (a)(4) is changed to

focus directly on the ability of attorneys to represent the class,
and requires that representatives be willing . to fairly and

adequately represent the  class. The requirement | that the
representatives be willing is most likely to affect certification
of classes defending against a claim,  There is an: oblique

reference to fiduciary duty in (a)(4), calculated to emphasize the
obligation“bfurepréséntaﬁixes and  attorneys to put aside self-
interest. h . ‘ o ) o L

W
f

Rule 23(d) would be amended to make it clear that  motions
under Rules 12 or 56 can be decided before certification.

A more draﬁatié chaﬁgé is suggested by the,Note to Rulé 23(e).

On its face,tRuleHZBKex‘suggests that a proposal to dismiss or
compromise a classWactiondmay be referred to a magistrate‘gudge or

other special master under Rule 53 without regard to the provisons
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of Rule 53(b). The Note suggests that this provision would
authorize investigation of a proposed settlement by independent
counsel as a means of breaking the information monopoly of self-
interested parties.

There is little need to point up the questions raised by these
changes. The notice provisions may provoke dissent on the ground
that there should be no room for relaxation. in (b)(3) classes, or’
that increased burdens should not be imposed on (b)(1) or (2) class
representatives. Instead, it might be argued that the draft does
not go far enough in elther dlrectlon.

?}«r

The prospect that members of a (b)(3) class might not be
allowed to opt out may seem dangerous, partlcularly if the forum
lacks any contact . with the class member. 'Denial of any opportunity
to opt out might seem particularly" dangerous with respect to
members of a defendant class represented by an all-too-willing
volunteer. The provisions for conditions deserve spe01a1
attention. What should happen, for . example,. if opting out is
allowed on condition the class member not bring .a separate action,
and a class judgment is entered that fails the tests for precludlng
relitigation by class members who dld not opt out?

And so of other facets of the draft. A lengthy enumeration of
questions that come: to mind might tend to close out other
questions, and perhaps more important ones. The more questions we
can identify now, the better.

Detailed Questions Not Addressed

Many relatively small questions are not addressed by the
draft. Some may be better left to development without guidance in
the rule. Others may be unimportant in theory or in practice. A
brief 1list of representative examples may provoke interesting
reactions:

Should a party seeking class certification be required to make
a motion for certification by a specified time?

Is any useful purpose served by the typicality requirement of
Rule 23(a)(3)'>

Is it possible to go beyond vague a11u51ons to fiduciary duty
to define the ways in which the class and all its members become
clients of the attorney for the representative parties? Would more
detailed principles of fiduciary duty to the class be useful?’
Should counsel be required, for example, to continue a course of
vigorous advocacy after it has become apparent that the yield in

fees is not likely to compensate the effort?

Should there be provisions regulating discovery and
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counterclaims against nonrepresentative members of the class?

" Would it help to adopt. express ‘provisions regulating the

impact of filing, denial. of certification, or decertification, ‘on’

statutes of limitations?
~; ’ s T BT T t " . . T .
,Is it possible to include a provision allowing denial ‘of
certification on;the ground that the value of a class'recovery 'does

noty justify the burden of ‘class adjudication? Can this concern be -

tied@mo‘iﬁb&isibnsﬁ&onp?fluid"‘ory"class"frécbVerY?wehwbuld“a
provision written in neutral procedurali terms invite'the ‘objection
that this calculation would trespass on: substantive matters?

SpouldjgmythingabewsaiduabOutwﬂperﬁanalﬁﬁurisdlctlon" with

respect to*mgﬁbers‘of]%wpléihtifﬁﬁclqébﬁprﬂaWdéfeﬂdaﬂthblaSS?‘ One
possibilityswould be tojprdvide,jurisdfCﬁioptasxtoganyﬂclass‘member
who 'has sufficient contac withithe United Statesi: v

J
o
o

oo ' , - CEet . ' ' " "
Is it desirable toprovide ‘author for.a,class action court
ndividual i/issues' in*gther ‘courts after
qas$ﬁﬂé$ue§? ‘How:'would this- be done?

Can some means of ch;dinationgbq brévided for situations in
which potentially overlapping cMa§s‘ac;ibns;are‘filedVin*different
courts? Is transfer under, resent § 1407, or an amended § 1407,

the only answer?. . SRR T

Should anything be done about the procedure‘for finding new
representatives when: mootness: = overtakes . the original
representatives? ‘

Should the draft provision for investigation by a special
master be .expanded to require ' appointment of an' independent
representative for the class to .evaluate any proposed dismissal or
settlement? ‘

Larger Questions

The most important questions surrounding Rule 23 probably are
not suitable for present disposition, -It seems likely that most
reasonably detached observers would agree that some uses of Rule 23
are nefarious and some uses are highly desirable. It also seens
likely that there would be wide differences: among 'reasonably

detached observers in guessing at the frequency of good and not-so-

good uses. It seems even more likely that many .of these judgments

are bound up with deeper judgments about matters that are outside-

the "Enabling Act ‘process. Some may think it unwise to seek
universal enforcement of substantive principles that involve uneasy
and uncertain compromisesxbetweenmconfli¢tingtneeds\andapolicies.
Others may have more direct disagreements with the substantive
principles themselves. Yet others may doubt the, need to encourage
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entrepreneurial litigation that 1mposes substantial costs w1thout

- producing significant benefits for anyone but the attorneys. It

would be wonderful to be able to distill the wisdom from all these
doubts and capture it in a procedural rule that does not trespass
on substantlve matters. Such wonders do not come ready to hand.

Other gquestions are more tractable, but clearly require
legislation. Application of the amount- 1n-controversy requlrement
to each member of a class ‘may deserve consideration, but cannot be
changed by a rule of procedure. If some change. were made that
brought more d1verslty class‘actlons”ﬁlt ‘would be necessary to
consider the choice-of-law gquestion. ‘Again, legislation =-- or
perhaps a court de0151on -- would be needed.

Legislation also is needed, or almost surely is. needed to
adopt other proposa%s that have been made in varlous forms. The
theory that a clasz claim should be auctioned to the highest
bidder, for example, would separate the owners from their claims by
a procedure that deviates too far from tradltlonal Jjudicial
procedures to permit enactment by rule. Proposals to regulate
attorney fee incentives also ralse grave questions of Enabling Act
authority. Sett1ng fees at a portion of the benefits gained for
the class, auctioning the right to be: attorneys for the class, or
even tinkering with the lode star method,are common examples. It
may be possible to accompllsh less ambltlous changes by rule.
Requiring dlsclosure and evaluatlon of fee arrangements as part of
the determination whether the class representatlves and their
attorneys will fairly and adequately represent the class would be
an example.

Other broad questions seem within the reach of Enabling Act
processes. One question parallels the question of subclasses.
Class members may have conflicting interests that are ignored in
the desire to certify a broad class. Such conflicts may occur
occasionally even among members of a plaintiff damages class, and
easily could multiply if mass torts are brought into the class
action fold. Conflicts are perhaps more likely in declaratory or
injunction actions, particularly with regard to remedies. The
plaintiff class in a school desegregatlon action, for example may
include people with widely dlfferent.lnterests in, and views about,
the remedies to be adopted. Procedures mlght, be drafted to
increase the attention given to these conflicts, as by increasing
the number of representatlves or creating more subclasses.
Although such procedures would increase compllcatlon and expense,
and likely would diminish the prospects of settlement, they might
conduce to better results.

Some thought also might be devoted to the question whether
there should be more than one class-action rule. It has been said,
for example, that defendant class actions are important in suing
large partnerships or large groups of underwriters. Mass torts
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continue to be the subject of class action discussion. It may. be

better to draft separate rules for such cases than to attempt to
flt them w1th1n a s1ngle comprehen51ve rule.

"'No' doubt: there are other matters large and small that should

be con51dered in any“effort to“rev1se Rule 23. Let me close with
the request‘made at the outse . Comments on the currentwdraft

it

‘rocess proceeds t6 the polntﬂoprubllshlng
for~publ

R

‘fcomment LEven more 1mportant

‘Marcy, 15 ‘“Theldomqlttee agenda
| | : , wded,’  but ' it ma ‘f‘T‘eros51ble to
include pié] ‘ sioh of 'Rule'23. "/ eactig

perspect1Ve‘ i of ‘ L

Slnoerely,
Edward H. Cooper

Reporter Adv1sory Commlttee
on C1v1l Rules |

EHC/1m = o |
encls. Y

mportant to~ensure that the draft is as,

Although comments are welcome at any tlme 1t would be helpful‘
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Rule 53

If time permits, there will be a brief additional report on
possible expansions in the use of special masters. For the moment,
three items are provided as possible aids to discussion.

First are the minutes from the May meeting devoted to Rule 53.

Second is a set of materials prepared by Professor Margaret G.
Farrell for an ALI/ABA conference on federal litigation.

Third is a draft rule on pretrial use of masters prepared by
Judge Brazil ten years ago. The draft, in compact rule style,
illustrates a wide variety of issues that should be addressed in
deciding on an approach to expanding the provisions for masters.
Note that the rule would be independent of Rule 53.




Minutes 25
Civil Rules Committee
May, 11993 |

Rule 53

~ Several suggestions have been made over the years that Rule 53
should be studied. ' The Rule does not . clearly authorize many
present practices. More and more courts are appointing special
masters to manage discovery, encourage settlement, 1nvest1gate and
supervige enforcement of decrees, . and to undertake other tasks.

Inherenat: authority may support . these practlces, but the reach of

inherent.: authorlty 1s not clear.

It was suggested that one approach mlght be to build spec1al
master provisions into specific parts of the rules governing
pretrial conferences, discovery, and the like. A general revision
of Rule 53 may provide a more effective approach It was
recognized that care still must be taken in using masters.

It was agreed that Rule 53 should remain on the docket for
further study and possible action.
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THE FEDERAL JUDICIAL CENTER

The Federal Judiclary Buiiding
One Columbus Circle, N.E.
WASHINGTON, D.C. 20003

!

RESEARCH DIVISION Writer's Direct Dial Number:

fax (202) 273-4021 (202) 273-4070

September 3, 1993

The Honorable Patrick E. Higgenbotham

United States Court of Appeals for the Fifth Circuit
13E1 U.S. Courthouse

1100 Commerce Street

Dallas, TX 75242

Dear Judge Higgenbotham:

Sol Schreiber asked me to send you a copy of the materials pertaining to
special masters that I am providing for the ALI/ABA conference on federal
litigation. Ihave enclosed a copy of the materials as they will appear in the
conference publication.

As I think Mr. Schreiber may have mentioned, I have completed the draft
of a 100 page monograph on the roles of special masters that I expect the Federal
Judicial Center will publish in the next year. If it would be helpful for you to
have a copy of that draft please let me know.

If you have any questions regarding this matter, I can be reached at

Cardozo School of Law, 55 Fifth Avenue, New York, N.Y. 10003/ (212) 790 -
0404.

Sincerely yours,

Margaret'G. Farrell
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THE ROLES OF SPECIAL MASTERS IN FEDERAL LITIGATION

by Associate Professor Margaret G. Farrell!
Cardozo Law School -

Federal Judicial Fellow 1993-942

I. INTRODUCTION'

II. THE LEGAL AUTHORITY TO APPOINT SPECIAL MASTEBS
A. The Consent of the Parties.

1. Constitutionally permissible.
2. Commentary.

B. The Court’s Inherent Powers *
C. The Magistrates Act
1. Appointment of magistrates as special masters
2. The assignment of “special maéter like” duties to magfstrates.
a. Non-dispositive matters -- clearly erroneous review
b. Dispositive matters -- de novo review
¢. Appointments with consent of the parties.’
d. Appointments not inconsistent with the Constitution.
3. Differences between magistrates and other spécial masters.

D. Rule 53(b) of the Federal Rules of Civil Procedure.

1 Copyright€1993 by Margaret G. Farrell.
2 This outline is based on research conducted for the Federal Judicial Center

in 1993 - 94. The analyses, conclusions, and points of view are those of the author.

On matter of policy, the Center speaks only through its Board.




1. Background of Rule 53
2. Constitutional constraints
a. In genéral.
b. Magistrate appointments
c. Article III
3. Weighing exceptional conditions.
4. Appealing Rule 53 appointments.
5. Powers of Rule 53 Masters
6. The weight given masters’ findings.
a. Jury trials.
b. Non-jury &ials.
¢. On ai)peal
III. THE ROLES OF SPECIAL MAS)’I‘ERS.
A. Discovery Masters.
a. In general.
' b. Specialized information in discovery.
¢. Daubert hearings. | -
B. Case Managers.
C. Settlement Masters.
D. Fact Finders.
E. Expert Advisors.‘
F. Remedial Masters.

" G. Monitors. :
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H. Claims Evaluators.
1{7. ISSUES RAISED BY THE APPOINTMENT OF MASTERS.
A. Selection of the Master.
1. Judicial selection.
2. Party approval.
3. Party nomination.
B. Conflict of Interest and Other Ethical Problems.
1. Ethical constraints on judges.
2. Ethical constraints on masters.
3. Special ethical problems — conflicts of interest.
4. Dealing with conflicts of interest.
C. Orders of Reference.
D. Ex parte Communications.

1. Constraints on judges; ex parte communications.

2. Ex parte communication between the master and the parties.

3. Ex parte communication between the master and the judge.
E. Liability for Malfeasance.

F. Compensation.

V. ADVANTAGES AND DISADVANTAGES OF USING MASTERS
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THE ROLES OF SPECIAL MASTERSIN FEDERAL UTIGATION

by Associate Professor Margaret G. Farrelll
Cardozo Law School

Federal Judicial Fellow 1993-942 "

I INTRODUCTION

In the last decade, judges have increasingly Sought the assistance of special
masters in handling complex litigation. Increases in the caseload in the federal
courts, in the technological complexity of the subject matters presented, in the
vast amounts of information available (often as a result of computer technology),

and in the numbers of claimants and amounts of money involved have putheavy

burdens on the federal judiciary. The appointment of special masters is one of
several procedures, including the use of magistrates, court appomted experts and
technical advisors, available to judges to extend their effechveness

Cases involying such appointments of masters include Cimino v. Raymark
Indus., Inc., 751 F. Supp. 649, 653 (E.D.Tax. 1990); In re “Agent Orange Litig.”, 94
F.R.D.173 (E D.N.Y.) (appointing master to rule on voluminous document
discovery requests); Jenkins v. Raymark Indus., Inc. ,109 F.R.D. 269, 288(E.D. Tex.
1985)(appointing master to profile the charactenshcs of claims of 1,000 member-
class for the jury in asbestos litigation); McLendon v. Continental Group, Inc.,

749 F. Supp. 582, 612 (D.N.J. 1989) (appointing master to assist the parties in post :

liability settlement of damage due 5,000 ERISA claimants, finally agreed to be
$415 million). See also A Practical Guide to the Use of Speaal Masters, Wayne D.
Brazil et al. eds., (1985) (Hereinafter Manamng Complex ngauon ); Ronald E.
McKinstry, Use of Special Masters in Ma]or Complex Cases , in Federal '
Discovery in Complex Cases: Ann—trust Secuntles and Energy, (1980)

This outline first sets forth basic legal authonty for the appomtment of spec1al

masters in federal hhgauon, second, describes the roles to which special masters |

have been appointed; and third, dlscusses the issues; that their appomtments
present. ,

1 Copyrigh{©1993 by Margaret G. Farrell.
2 This outline is based on research conducted for the Federal Judicial Center
in 1993 - 94,
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1. THE LEGAL AUTHORITY TO APPOINT SPECIAL MASTERS

There are several sources of legal authority for the appointment of masters by the
federal courts — the consent of the parties, the inherent authority of the court, th
Magistrates Act and Federal Rules of Civil Procedure Rule53®). -~

[ S

A.The Consent of the I?arltie;?"£ ‘

1. Constitutionally permissible, N
o . e
Because Rule 53 restricts the appointment of masters in jury trials to cases in
which “the issues are complicated” and in non-jury trials to cases in which there
is a “showing that some exceptional condition requires it,” courts have
sometimes relied on other legal authority for the appointment of a master where
such circumstances did not pertain, Early in its history, the Supreme Court
recognized that the parties can consent to the disposition of their disputes by
non-Article Il personnel. Unless it conflicts with some act of Congress, the
Court found one of the modes of prosecuting a suit to judgment is the
appointment of arbitrators with the consent of the parties. ‘Heckers v. Fowler, 69

j e

U.S. @Wall.) 123 (1864). The Court élaborated on this concept in'Kimberly v..

Arms, in 1889, an equity action in which the parties had agreed and the court had

ordered that a master would be appointed to “hear the ‘evidence and decide all

the issues between the parties.” Kimberly v. Arms, 129'U.S. 512, 524 (1889). - The
Supreme Court found that had the parties not consented to the reference, general

equity rules would have precluded the court from referring the entire decision to
amaster. T LR S R .

o

The idea that the “litigants may waive their personal right to have an Article TII -
judge preside over a civil trial,” was recently confirmed in Peretz v. United
States. Peretz v. United States; 111 5. Ct. 2661, 2559 (1991).and see Mobil Oil

Tne. 117 ER.D. 650 (9th Cir. 1987) (special master -
reement of the patties.) However, where the
ice; the master’s determinations must be given the -
weight to which the parties have: p’\.l{la”‘tﬂed*a:nd,h'tayt\jé%e setaside and
disregarded at the'discretion of e court. Seealso DeCosta v. Columbia:
Broadcasting System, 520 F.2d'499 (st Cir. 1975), cert.' denied;423"U.S. 1073
(1976)(holding that reference to.a magistrate for an initial hearing and
determination of.a civil case did 1 C f
pre-1976 Magistrate Act.) Thus, he Court has recognized the tradition,
understood by Congress, that parties ¢an freély consent to refericases tonon- -
Article I officials for decision.

Corp. v. Altrech Industries,
could preside over jury trial u
parties consent to the referenc

2. Commentary.

/ . . .
Commentators seem to agree that references based on the consent of the litigants
should not be subject to the same requirements that apply to references made

ot violate Artiele TII of the Constitution or the' - =
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without their consent, although they may not contravene applicable legislation or
public policy. See e.g. Peter G. McCabe, The Federal Magistrate Act, of 1979, 16
Harv. J. on Legis. 343, 374-75 (1979); Linda J. Silberman, Masters and Magistrates
Part II: The' American Analog, 50 N.Y.U. L.Rev. 1297, 1354 (1975); Wayne D.
Brazil, Authority to Refer Discovery Tasks to Special Masters: Limitations on
Existing Sources and the Need for a New Federal Rule, in Managing Complex
Litigation: A Practical Guide to the Use of Special Masters, 305, 312-14 (W. Brazil,
G. H). To the extent that Article IIl and the doctrine of separation of powers-
limits references under Rule 53(b), the parties cannot consent to legislative courts
(or masters) that violate the'separation of powers, though theéy may waive
fairness objections. Commodity Futures Trading Commission v. Schor, 106 S. Ct.
3245 (1986) and see Erwin Chemerinsky, Federal Jurisdiction, § 4.5 (1989)

B. The Court's Inherent Powers,

Courts have “inherent power to provide themselves with appropriate
instruments for the performarice of their duties, including'the authority to
appoint persons unconnected with the court, such as special masters, auditors,
examiners and commissioners, with or without consent of the parties, to
“simplify and clarify issues and to make tentative findings “ Ex parte Peterson, -
253 U.S. 300, 314 (1920)." Reilly v. United States, 863 F.2d 149,154, n.4 (st Cir.
1988). The court’s inherent authority to appoint non-judicial personnel to assist it
in discharging its judicial responsibilities is limited} of course, by the boundaries -
of Article III, Thus, “the Constitution prohibits ...the nonconsensual raference of -
a fundamental issue of liability to an adjudicator who does not posses'the ©
attributes Article IIT demands.” Stauble v. Warrab;, 977 F.2d 690, 695,iciting -
Burlington N. R. R. v. Dep’t of Revenue, 934 F.2d 1064, 1073 (9th Cir."1991); Inre
United States, 816 F.2d 1083,.1092 (6th Cir. 1987): In re Bituminous Coal
Operators’ A‘ss’n,'”ln"c,",‘,‘ 949.F.2d 1165,1168(D.C. Cir. 1991) and Kimberly Arms,
129 U.S. 512, 524 (1889); but see In
1985)(dictum). =~ W

-

C. The Magistrates Att.
United States M§glstrate]udge§ may be appointed to act as special masters

pursuant to three legal fauthe:}{nhes the Magistrates Act (28'U.5.C.§ 636) the
court’s inherent authority discissed above, anﬁ Rule 53, 0o

1. Appointment of magistrates a§ special masters — the application
of Rule 53(b). " S R e

Under the terms of the Magistrates Act, enacted after Rule 53, magistrates can be -

appointed as special masters in under section § 636(b)(2), first, when they are
appointed under Rule 53, or second, without regard to the provisions of Rule 53,

when the parties consent to the appointment.

n re Ammco, 770 F.2d 103,105 (8th Cir. :



28 U S C § 636(b)(2) prowdes. b,

i

A ]udge may de51gnate a magxstrate to serve asa spec1al master

pursuant to the applicable provisions of this title and the Federal Rules of

CivilProcedure- for the Umted States district courts. "A judge may
designateam e to; special master: m”any civil case,
consernt of the parties; mthout regar ‘torthe, (provisions of rule 53(b) of
Federal Rules:of Clvﬂ“ ‘rocedure for the Umted States district cour

has been ]omed 4‘2:“‘»“ ,j‘“§ 200 (5)(5)(55(1992) ‘o ‘
United States magtstrates and theuﬁp

the. Federal ourts Suberdinét

magistrates;s state ti‘\“
636(b)(2) is govern]
requirementlifte
Complex Litigatio:
may designate
regard to thenor

L]

Second, § 21» 52

A “clearly ¢ errone
Rule 53 authority |
appointments ma |

appointment of a speaal master only when ”excepuonal condmons” reqmre it,
(except “in matters of aeeount and of difﬁcult computahon ‘ fdamages ”\ ) The
Rule provides tha jut the court shall acce tiie master’ "3‘ -
findings of fact 1l onclusions of law, of

admissible as eva nce of the matters. ederal R ‘\l ivil
Rule 53(e)(2) and (3). s A A ER A “

b ! . .

2 “The a551gnment of spec1a1 master hke” dunes to maglstrates

Section 636(b)(2) is the only: section of the Maglstrates Act that expressly
authorizes the appmntment of magistrates as “special masters,” and, as stated
above, it requires gither “exceptional conditions” or consent of the arties for
such appomtments However, several other sections permit; courts to assign to
magistrates duties that Rule 53 special masters often are asked to perform,

-
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without regard to the consent or “exceptional conditions” requirements. Thus,
apart from their appointment as special masters, under 8 U.5.C. § 636(b)(1)(A)
magistrates may also be assigned, without consent of the parties, to hear and
determine any pending pretrial matter, except certain enumerated motions, (i.e.
ones which dispose of the merits of the case), and their determinations will be
reviewed on a clearly erroneous standard.

a. Pre-trial non-dispositive motions — clearly erroneous
review. \ ’ o

Although the authorizations, contained in sections § 636(b)(1)(A) and (B) do not
explicitly mention appointments as special masters, the Notes of the Advisory
Committee on Rules on the 1983 amendments to Rule 53 observe that a reference
of pretrial matters under 28 U.S.C. § 636(b)(1)(A) and (B) can be made without
consent of the parties and without meeting the “exceptional condition”
requirement of Rule 53. | ‘

28 U.S.C. § 636(b)(1)(A). The section provides:

Notwithstanding any provision of law to the contrary —(A) ajudge
may designate a magistrate to hear and determine any pretrial matter
pending before the court, except a motion for injunctive relief, for
judgment on the pleadings, for summary judgment, to dismiss or quash
an indictment or information made by the defendant, to suppress '
evidence in a criminal case, to dismiss or to permit maintenance of a class
action to dismiss for failure to state a claim upon which relief can be
granted and to involuntarily dismiss an action. A judge of the court may
reconsider any pretrial matter under this subparagraph (A) where it has
been shown that the magistrate’s order is clearly erroneous or contrary to R
law to conduct hearings and submit proposed findings of fact and )
recommendations for the disposition of dispositive pre-trial motions, of
post trial motions filed by criminal defendants, and of prisoner petitions
challenging conditions of confinement.

b. Dispositive motions - de novo review.

In addition, magistrates can be appointed to conduct hearings and propose
findings of fact and the disposition of dispositive issues, without the consent of
the parties, under 28 U.S.C. § 636(b)(1)(B). Such determinations are reviewed de
novo. ‘ , ‘

28 U.S.C. 636(b)(1)(B) provides:

A judge may also designate a magistrate to conduct hearings, including
evidentiary hearings, and to submit to a judge of the court proposed
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findings of fact and recommendations for the disposition, by a judge of the

court, of any-motion excepted in. subparagraph (A), of applications : for
postmal relief made by individuals convicted of criminal offenses, and of
pnsoner petmons challengmg condmons of con.fmement S s

RS G »:M«“ T

S ”71

c. Appomtments w1th consen, oq the parhes

pc
der- the entry of ]udgment in'the
xerase such ]unsdrcnon by the

Magistrates have case dlSpOSltl‘VE authonty in the latertcases, and judgments in

Ii: 1t

such cases may be appealed drrectly to"the United States Courts of Appeal,
ppeal o the D1str1ct Court o

Finally, a general prowsron 28 U' c. § 6361b)(3) perrmts maglstrates to perform
“such addmonal dutres” as are no mchnsrs ent w1th the laws or Constitution of

as mtended to be hberally construed. S. Rep.
N 0. 635, 94th Cong 2d Sess 10 (1976); ] Rep iNo.' 1609, 94th Cong 2d.Sess. -
r e qlCt courts would remain free to
experiment in the a351gnment of theﬁ’r,;‘dunes to‘rnagrstrates ..""). It has been
interpreted broadly by the Supreme Court m Peretz v. United States, 111:5: Ct.

2661 (1991).

The staff of the Magistrates ]udges D1v1510n of the Federal Iud1c1al Center reports
that the following references to magistrates have beeni made under authority of §
636(b)(3): bankruptcy matters (though the standard of review is unclear); pre-
trial duties unspecrﬁed elsewhere in socral securlty cases, jury voir dire, grand
jury proceedings, arraignments, admuustrahve proceedings, and mental
incompetency proceedings. Other activities of magrstrates reported under this
authority include naturalization proceedmgs summary jury trials, alternative -
dlspute resolution proceedmga mental competerncy proceedmgs for federal
prisoners, oversrght of affrrm ! ve actmn plans r}aﬂ and pnson mspectrons

rty cor}sent’ The legislative history of the . .
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appointment of arbitrators, adfissici of dttorneys to thie federal bar,

examination of judgment debtors, and certain admiralty proceedings.

Thus, there are few matters that are not assignable under the Magistrates Act,
without resort to Rule 53, even when the parties do not consent to an assignment.
In those circumstances, even when the duties to be assigned are not pre-trial
matters set forth in § 636(b)(1)(A) or hearings and.the disposition of non-
dispositive motions set forth in § 636(b)(1)(B), district courts would seem to have
considerable authority under § 636(b)(3).to assign tasks not inconsistent with the
Constitution and laws of the United States. ‘Thus, because §§ 636(b)(1)(A) and (B)
are broad provisions, and § 636(b)(3) permits the assignment of unspecified tasks,
there may be few, if any, significant tasks that a magistrate cannot perform
without an appointment under Rule 5 sl

3. Differences between magistrates and other special masters. .

The avoidance of the “exceptional conditions” requirement of Rule 52 when
assigning special-master-like powers to a magistrate may be justified, even where -
parties do not consent, because many of the issues discussed below, associated

with masters’ appointments, are avoided when the appointment is made to a

magistrate. Indeed, the concerns that may have lead the Supreme Court to

restrictively interpret Rule 53 in LaBuy v. Howes Leather Co.- 352 U.S. 249 (1957) -
inexperienced, ad hoc masters, cost to the parties and delay -- may be obviated

when the tasks to be performed are assigned to an experienced, full-time,
government salaried, accountable U.S. magistrate. Nevertheless, because like
federal district court judges, federal magistrate judges also have heavy caseloads,
are generalists and are not skilled in mediation, have little experience in the use
of informal procedures and lack-substantive expertise, special masters continue
to be appointed to handle various aspects of complex litigation. S

Thus, because magistrates are full time, goyeyfhment paid, generalist jﬁdicial | :

surrogates they do not present the same issues that are presented by the’

appointment of part time, party paid, expert masters appointed under Rule 53.

Therefore, the following discussion is confined to the apponitine’ﬁt of non- '
magistrate masters under Rule 53. ,

In addition, the Inventory of United States Magistrate Judges Duties, prepared by
the staff of the Judicial Conference Committee on the Administration of the
Magistrate Judges System reports that “Magistrate judges are currently.
performing a variety of duties analogous to special master-type.duties for district
courts, [which] are not described in the Magistrates Act, and any statutes
authorizing these duties do-not specify the involvement of magistrate judges.”
These include references to magistrates in condemnation proceedings, National
Labor Relations Board contempt proceedings, and court employee grievance
proceedings. Staff of the Judicial Conference Committee on the Administration
of the Magistrate Judges System, The Inventory of United States Magistrate
Judges Duties, 75-76 (1991). ‘
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D. Rule 53(b) of the Federal Rules:of Civil Procedure. o L

-

Rule 53(b) provrdes o e | : o , r E J

A reference to'a master shall be the excaptmn and nottherule. In . } | \

actions to be'tried by'a jury, a reference shall be, made on]y when the . Y E

lssues are; :comphcated, m‘fachons to.be'l ed mthout ajury, s save in, I .
ACCOUNt's ifficult d‘o‘mputa‘tl‘onx of: damages, a reference . ~

1owing that.some exceptlonal COIldlthIlm L]

't serve »as a,rsp ﬂ s ()

this subd1v151on L)

1. The Background of Rule 53. B
Enacted as part of the Federal Rules of Civil Procedure in 1938, Rule 53 (b) * \ -
authorizes the appomtment of speaal masters in'jury cases only when the issues ‘ |
are comphcated and in non-jury, cases only' when the matter is one of accounting, .
difficult computation of damagea or one in' which some exceptional condition -
requires it. See Linda Silberman, Masters, and Mag15trates Part I: The English |

Model, 50 N.Y. U L. Rev. 1070 1078 (1975) : Kaufman, Masters in the Federal -
Courts: Rule 53, 58 Col. L. Rev 452 (1958) i In mterpretmg the scope of -
authority granted to chstrrct court’ ‘judges to appornt a master under Rule 53, the -
Supreme Court in LaBuy v. Howes Leather Co,, held that calendar congestion,
complexity of the i 1s§ues and the p0551b1hty of a Iengthy trial were not a'showing

]

of exceptlonal conchtlons suff1ere‘nt to’ sansfy the: requirements of Rule 53 with. (.
regard toa comprehensxve reference/of the merits. However, it should be noted
that the assignment to the speaal‘ master’ in- LaBny‘ was of the full fact finding N
function on the’ ments) A'more lumted 'y e to the master, of non- LJ
dispositive, pre-tn‘ I remed1al nratters L rmght[ ““ave been )usnfled under the
Rule in those’ c1rcurn ‘ances AT A dE L " !
2. Constitutional constraints.
L

a. In general »

The outer boundarres of Rule 53 authorlty are estabhshed by Arhcle I and the
due process clause of the Constitution. The decision in LaBuy did not hold thata
reference to the master unider the circumstances of that case violated Article TII of
the Constitution, but only that it was not warranted under the terms of Rule 53.
Nevertheléss, the Supreme Court has indicated that the exercise of essential
judicial functions by’ personnel who are not judges appointed under Article III,
with life tenure and protected salaries, violates the separation of powers.doctrine
and perhaps the due process clatise unless, on balance, the oenefrts of such -
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delegations — efficiency and expertise -- outweigh their diminution of Article IIT
values — neutral, independent adjudication. Commodity Futures Trading
Commission v. Schor, 106 5.Ct. 3245, 3256 (1986); Thomas v. Union Carbide
Agricultural Products Co., 473 U.S. 568, 584 (1985); Northern Pipeline '
Construction Co. v. Marathon Pipe Line Col. 458 U.S. 50 (1982). -

R

b. Magistrate apﬁointxné’%fts.‘ |

Nonconsensual references to magistrates have been sustained against |
constitutional attack where they were performed under the “total control and
jurisdiction of the district court,” are adjunct in the sense that the magistrate has
no independent authority to enforce orders, and dispositive decisions on the law
and the facts are reviewed do novo:'C riited | States voRaddatz, 447 U.S. 687

(1980). Special master appointments can be likened to the appointment of
magistrate judges assigned many of the same functions - deciding pre-trial, non-
dispositive motions, trying civil cases with the consent of the parties, and :
recommending decisions on dispositive motions. Cases upholding the” .
constitutionality of appointments for these purposes include Geras v. Lafayette
Display Fixtures, 742 F.2d 1037, 1044-1045 (7th Cir. 1984); Pacemaker Diagnosti¢

Clinic v. Instromedix, 725 F.2d 537, 544 (9th Cir! 1984); Caprera v.Jacobs. 790 F.2d

442, 444 (5th Cir. 1986), cert. denied, 108 Sp. Ct.331(1987). '

A o

c. Artlcle IH; |

Some Circuit Courts of Appeals have reversed appointments of special masters

who were appointed to conduct formal evidentiary hearings on the merits of the
case, finding that the appointment violated Article IIL. These courts find that the

stage of litigation , i.e. the Liability stage, determinative of Article IIl limitations

on the scope of Rule 53, regardless of whether exceptional ciri’fc‘uinshtaﬁc‘e‘s;pert'a‘in.
E.g. Bituminous Coal Operators’ Ass'n, Inc. 949 F.2d 1165,1168 (D.C. Cir:

1991)(reversing reference to special master of nonjury trial ‘of civil caseover
multi-employer trust fund where district court failed to reserve decision making -

authority over motions dispositive of the merits of the case).|See Generally, 5A
Moore's Federal Practice P. 53.05[3] at n. s 7-11. For example, in Stauble v.
Warrob,, 977 F.2d 690 (1st Cir. 1993) the First Circuit Court of{f%ppeaffs'f“ré%zersed a
judgment rendered on the basis of a report by a'special master to whoth the

defendants had earlier objected, seeking a writ of mandamus," The Appeals
Court found that it could not, “forge an ‘exceptional condition” test for cases of

blended liability and damages....[Tlhe Constitution prohlblts‘jus from allowing
the nonconsensual reference of a fundamental issue of liabili y to an adjudicator
who does not posses the attributes that Article IIl demands.” “"fl};i)"i‘sfcingdi‘élﬁng‘the

delegation of authority over preparatory and remedy related issues, theicourt

held that where the fundamental determinations of liability are not heard and

determined by, the district court, the appointment is not within the cggﬁstituﬁonal
\le 53. Thus the district court lacked authority ‘o refer

limitations that bound Rule &
the case without a provision for de novo review of the master’s report.



3. Welghmg exceptronal condmons

A greater showmg:of excep'aonal condmons may be exacted by some courts to -
satisfy the requirements of Rule 53 where the appomtment is one at the hab111ty
stage. E.g: Burlington Northern Railroad Company 'v. Department of Revenue,

934 F. 2d 1064,1 070 173 (9th C1r 1991)(no excepuona

aone sentenqe ‘O

sufficient to support

c1rcumstances to support

\ithe ex’craordmary wnt of

L, b

Operators’ Ass

through objech

1nsuff1aentm

”J }l [/

Umted Sta’te

U.S. 871 (19 m‘;’

\H

When cha‘liliglb \
district court ’

i ” h

aste r“ appomtrnent

c1a“1 oase;:)]; Uip‘tak V.

to’ gemal master
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challenging it in an end of case appeal will not adequately protect the interests at
risk. Stauble v. Warrob, 977 F.2d at 692 n3. See In re Fibreboard Corp. 893 F.2d
706, 707 (5th Cir. 1990)(“We are to issue the writ of mandamus only to remedy a
clear usurpation of power or abuse of discretion when no other adequate means
of obtaining relief is available. citations omitted.) After judgment, an appeal of
the reference to a master is treated as presenting a ‘question of law and plenary
review will be exercised. Staublé v. Warrob, 977 Fi2d at 692 n.3. Because the
standards of review are different, denial of a motion for mandarus setting aside
a reference does not preclude a subsequent appeal which raises the issue again.
Id. and United States v. Shirley, 884 F.2d 1130, 1135 (9th Cir. 1989); Key v. Wise,
629 F.2d 1049, 1054-55 (5th Cir. 1980), cert. denied, 454'U.8:1103 (1981). - =~ -

5. Powers of Rule 53 mzsterst ]

B

Special masters appointed under Rule 53 have been given many-of the same
powers that a district court judge has fo receive and evaluate evidence submitted

by the parties. Thus, unless limited by the order of reference, a special master
has broad powers under Rule 53(c) and (d) to regulate all proceedings in every
hearing before the master and to'do all acts and take all medsures necessary ‘or
proper for the efficient performance of the' master’s duties under the order. The

master may require the production of documents and other évidence, Tule on the'
admissibility of evidence, subpoena witnesses, put them under ;o“éf:h and '

KX : TN LI GRS T IR s
examine them.. It is not clear what other powers, not enum atéd 'in the Rule,

. : : Lot o

can be given to masters expressly or are assumed to be given if they arenot '

limited by the Order, For instarice, it is not clear that the powers given to
nd other information held by

“ A

remedial masters to gain access to documehts

defendants can be exercised by a master app ted under Rule 53:if the Order of -
Reference permits it and if the Order doesnot. R SR :

6. Theweight given masters’ findings.

A

: ‘ere‘p,ort depends on whether itis feridered in a jury
or a non-jury proceeding. ,Special masters appointed under Rule 53 are required -
by the Rule to file with the clerk of the court a report setting forth findings of fact

and conclusions of law as géqqif‘éd by the order of reference. Fed. R.Civ.P.

The effect given to a master’

53(e)(1). Effective December 1991, the master must file the report with the clerk
of the court and serve a:copy'upon all'parties. In a proceeding before a jury, the:
master is treated &s a source of eviderice to be considered by thejury in its
deliberations. In a'non=jury trial, the master is treated as a preliminary decision

maker, whose recommended findings of fact and conclusions of law stand unless
they are clearly erroneous.

a. Jury trials.

Where masters are used to make findings of fact in a jury case, based on evidence
heard by the master, such evidence will be excluded from the record unless the -
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parties introduce it independently at trial. Thus, in a jury trial, the master’s

findings, but not the evidence:upon which they are based, are ‘admissible as

evidence of the facts founid and may be read to the j jury, subject to ob]ecuons .

Burgess v. Williams , 302 F. 2d 91 (4th ClI‘. 1962) (master’s report given prima

facxe effect) Where the master nevertheless reperts ev1dence itmay be ruled :
g ‘ d o 5AN ‘

o Ed 1985)‘ Unlike a cou
Cross exammed on h1$/ her re ‘

rtym ‘e} ays df

I Ty g
e rsa _of,::a ¢ 1shrlct court

c¢. On appeal

On appeal from a district court ruhng adopting, mochfymg or rejecting a
masters recommended fmdmgs of fact the appellant has the. usual burden of

i wL
) L,f“ﬂ. . -

—]

e
&
—

E

]

i
{k‘ 1
bl

e
i
s

r

)

™

]

0

]

*:, a
e




1

SN I R TS A S B R A

3 71

T

i1

Yy Yy U1

Y

™ 3

1

persuading the court of ap“pe‘als“fit"hétf the district court ei‘rgd.i'Whére the objection”
is to a factual finding by the district court in a jury trial, the appellant must show
that the finding was not supported by a preponderance of the evidence. Ina

non-jury trial, a district court finding based on recommendations by the master

will be sustained if the district court did not abuse its, discretion in finding the
master’s report was not clearly erroneous. Williams'v. Lane, 851 F.2d 867, 884-85
(7th Cir. 1988). See 78 Colum L. Rev. 829-30 (1978) (remedial masters reports

should not be reviewed on clearly erroneous standard because absence of

procedural safeguards surrounding master’s ‘post‘gég{etgl‘fact‘ finding). If the
district court rejected the master’s report as clearly erroneous, an appellant.
sesking review of that determination must show that ruling to be an |

unreasonable exercise of discretions,

1. THE ROLES OF SPECIAL MASTERS. |

A. Discovery Masters.

1. In general. .
During discovery, special masters are sometimes appointed in complex cases to
limit massive discovery requests, to rule on claims of privilege and to' make
factual determinations necessary to rule on the admissibility of evidence. E.g.
Int'l. Business Machines Corp., 76 ER.D. 97 (D.N.Y. 1977). United States v.
AT&T, 461 F. Supp. 1314,,1347-49 (D.D.C. 1978). For a discussion of the legal
history of the authority to the appointment masters to supervise discovery see
Wayne D. Brazil, Authority to Refer Discovery Tasks to Special Masters: -
Limitations on Existing Sources and the Need for a New Federal Rule, in Wayne
D. Brazil, GeoffreéyHazard, Jr: and Paul R. Rice, Managing Complex Litigation: A,
Practical Guide to the Use jof Special Masters, 305 (1983). S .

2. Specialized information in discovery.

Where information sought in discovery is scientific, highly technical or complex
in nature, there is an even greater ground upon which to find exceptional
conditions required for the appointment of a master under Rule 53. Inre Agent
Orange Product Liability Litigation, 94 ER.D. 173 (E.D.N.Y. 1982). But See e.g.
Caldwell Indus., Inc. v. New York Hospital-Cornell Medical Center, 1993 U.S.
Dist. Lexis 2263 n. 1 (Feb. 26, 1993)(court denied motion for appointment of
master where it found parties’ counsel had demonstrated that they were quite
capable of explaining difficult medical.and scientific materials and theories to an
audience unfamiliar with such subjects). These masters sometimes hold formal
hearings on non-dispositive motions and preliminary facts, but sometimes they
proceed more informally to make findings based on their own knowledge or
information received from the parties outside of evidentiary hearings. When
discovery motions involve the production of technical information in trade mark,
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patent, copynght,,and product hab1hty cases, courts often appomt speaal
masters who have speaal expertlse in the sub]ect matter ‘of the smt '
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recommended findings about conditions of admission; would stand unless
clearly erroneous. " ‘

B. Case Managers.

In some complex cases, judges have needed help in addition to the
supervision of discovery. They have obtained this more-comprehensive
assistance by appointing a master to carry out overall management of the case in
its pretrial stage and advise them on scientific and technical issues. In the Ohio
Asbestos Litigation two special masters were appointed to develop data
collection system, hire experts, and design computer programs to evaluate claims
for settlement purposes. Case Manag'ement Plan and Case Evaluation.and
Apportionment Process Order No., 6(Decx16;1983).:Seejalso Jenkins v. .
Raymark, Indust., Inc. 109 F.R.D. 269, 288 (E.D. Tex..1985); and In re Department
of Defense, 848 F:2d 232 (D.C.Cir. 1988) ( a miaster was appointed to evaluate the
classified nature of thousands of documents in a freedom of information suit.
Rather than undertake an in camera review, the court charged the expert master
with selecting a scientifically sound representative sample of withheld
documents and'siimmatizing contentions regarding their privileged nature.) See
generaliy, Francis McGovern, Resolving Mature Mass Tort Litigation, 69 B.U.L.
Rev. 659 (1989).

These needs often arise when the claims of class action plaintiifs need to be
evaluated for the purpose of settlement negotiations and trial preparation. For
example, in the Ohio asbestos litigation, a case consolidating thousands of
claims, the district court appointed two special masters to develop'a case
management plan for resolving all pending cases (eventually numbering more
than 9,000) within a two year period. Ohio Asbestos Litigation, No. 83- AL (N.D.
Ohio General Order Nob. 67 filed June 1, 1983. In addition to supervising
discovery, these masters devised a plan for obtaining information on the
outcome of similar cases, gathering information about outcome determinative
variables among the members of the class and developing a system of .
computerized case-matching that permitted the parties to'bargain within -
estimated Settlement ranges. Rather than simply conducting discovery or making
recommended findings of fact, these masters provided technical advice to the
court, largely about techniqueés for gathering and analyzing large amounts of

empirical data. Thus, in some large and complex suits, the judges have needed

expert and technical assistance, not to understand the subject matter of the suit or
issues of causation, but to handle massive amounts of non-technical information.
See Francis E. Mchv‘éfn,‘s;T?%atd a Functional Approachifor Managing Complex

Litigation, 53 U. Chi: L. Rev.'440, 47891 (1986) "

C. Settlement.
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Often, masters appointed to supervise discovery . try to promote joint
stipulations regarding undisputed scientific facts or techniques. In doing so,.
many have become mediators of differences between the parties regarding e1ther
scientific information offered in evidence or scientific facts necessary to findings -
of liability. United States v. Michigan, 471 F. Supp. 192 (W.D. Mich. 1979),
remanded 623 F.2d 448 (6th Cn‘. 1980), mod1f1ed 653 E 2d, “277 (6th Cm.) C
denied, 454US 4 (1981 ), ‘

Extending the
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causation based on scientific evidence must be made when a master is appointed
to evaluate individual claims for purposes of negotiating settlements as well as ‘
distributing awards. Findings of causation as a matter of fact in theses instances
often require the same kind of receipt and evaluation of scientific evidence and "
witnesses that occur at the liability stage of litigation. o | :

D. Fact finders.

Rule 53(b) anticipates the appointment of masters to make 'retomrjnendéd factual
findings going to the merits of the dispute before the court. Thus, it provides that
in actions presenting complicated issues for the jury or exceptional conditions,
masters may require the production’df évidenée; hold formal hearings atwhich
the rules of eviderice apply, issue subpoenas, administer oaths, and create record
for review. Historically, masters were appointed by courts of equity to carry out
tedious tasks necessary to report on evidence and determine the accuracy'of '
accountings and damage calculations. See Kimberly v. Arms, 129 US.512,523 -
(1889). I o

Although modern courts use special masters more frequently in the pre-trial and
remedial stages of litigation, special masters are appointed to make
recommendations with regard to facts necessary to find liability. As discussed
above in section II, D, 2, courts have placed constitutional and other restrictions
on the appointment of masters to hear evidence and make recommended
findings of facts going to the merits of the dispute. “ ’

Nevertheless, ,in patent 1itigati.on; despite the holding in‘LaBuy special masters
are commonly required to rule on technical and scientific evidence in order to
make recommendations on the merits of infringement claims. And inlarge
complex class action suits special masters expert in economics and | ,
knowledgeable about computers was appointed to determine factual issues of = -
causation necessary to findings of liability. E.g. McLendon v. Continental Group,
Inc., 749 F. Supp. 582 (D.N.]. 1989) aff'd 908 F.2d 1171 (3rd Cir. 1990) . Similazly, -
where scientific medical evidence was anticipated in a trial on the meritsof an’
injunctive action.against a prison, the court appointed a special master to aid the
court in evaluating the quality of medical services and conduct a medical survey
of all correctional institutions. Costello v. Wainwright, 387 F. Supp. 324 (M.D. Fla.
1973). In many instances, masters appointed to try issues of fact, find themselves
becoming mediators of the dispute, involved in «qucilitatin}gﬁett:lements, as well as,
finding facts. . R

E. Exp erft Advisors.

Rule 53 authority had also been used to appoint masters who are an expert in
the subject matter of litigation, to act as a neutral advisor to the court during the
liability stage of litigation. United States v. Conservation Chem. Co., 106 ER.D.

210,220 (W.D. Mo. 1985)(expert on environmental law appointed master in suit to
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enforce mandatory cleanup of chemical waste disposal site to prepare case for
trial of liability issues, finding “[R]ule [53] is broad enough to allow appomtment
of expert advisors.”); In Re United States Dep’t Defense, 848 F.2d 232, 234-35 -
(D.C.Cir,, 1988)(affmmng appomtment of a security’ cleared mtelhgence expert in™-
national security matters to advise the: court on the. sensmve natureof 2000 "
Defense Department documents sought ini a freedom of information sitit, but not’
to make recommendations); Patricia M. Wald, Excepuonal Condition — The

Anatomy of a Demsmn Under Federal Rule of Civil Procedure 53(b), 62 Sﬁt John's
‘ nt-Buchner Assoc1ates, Inc,

’ppomtment of remedial masters to help
pervise comphance with institutional reform

s :
orders is the need or assistance in evaluatmg technical and scientific evidence

!

submitted by th perﬁes regardmg the treatment of prisoners, mentally retarded -
persons, and mentally ill persons. Hart v. Community Sch. Bd. of Brooklyn;N.Y.,
99

D N.Y. 9745)‘,”,(‘court appomted expert master to serve

i tion and advise, court in technical aréas of
prove an effective rermedial order) Reed v.

7, 741-44 (6th Cir. 1979) Pennhurst, NY. v.
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medical experts to assist the ‘m‘aster;in makiﬁg?c;ietaﬂed findings of fact regarding

the defendant s’ implementation of an order requiring revision instandardsand

procedures for determining Medicare eligibility for nursing home benefits); U.S.
v. Michigan 680 F. Supp. 928 (W.D.Mich. 1987) ( special remedial master used
independent expert to review proposed mental health service plans).

G. Monitors .

In institutional and other reform litigation,'sﬁch as suits involving school

systems, prisons, nursing homes and mental hospitals, remedial maéféxs must,
often make findings of fact based on expert testimony about medical, mental "
health and penal practices of defendants. See generally Susan P. Strum, A

Normative Theory of Public Law Remedies, 79 Geo. L:]%1355 (1991) and James
S. DeGraw, Rule 53, Inherent Powers, and Institutional Reform: The Lack of
Limits on Special Masters, 66 N.Y.L.Rev. 800, 803 n.23-25 (1991). Thus, as court
monitors, these masters are required to find facts regarding defendant . - ‘
compliance, settle disputes over refinement and amendment of remedial orders,
and advise the court through their periodic reports and accountings. '

The appointment of masters:to'monitor compliance witk decrees usually occurs.

because the defendant has been unwilling or unable to comply and the

appointment is often opposed by the recalcitrant defendant. In such cases;
special masters are often selected by the judge, without the approval of both
parties, on the basis of their special knowledge of the. subject matter of the suit.

Where parties.do agree on the need for a monitor, provision for a monitor is

usually includedjin a c@nij‘;ént decree and thus is not made pursyant to Rule 53.
Thus, masters with scientific or technical expertisé are appointed to oversee
compliance with remedial orders in institutional reform suits becatise they are
able to assess the defendant’s performance on the basis of their Qwﬁ;sp‘ec}al.

knowledge and to seek the opinions of other experts.

In addition, some r,emedlilafl masters authorized to retain experts and to make
informal findings of fact through viewing and ex parte interviews have .
functioned mote as investigators than as éxpetts or judges. Jack B.;;Wc;éjfﬁs‘tein,
Improving Expert Testimony, 20 U. Rich. L. Rev. 473, 4950 (1982). Masters who
were appointed to monitor compliance with remedial decrees in institutional
reform suits, although often experts themselves, commonly employed other’
experts to evaluate the defendants’ performance of remedial obligdtions in
specialized areas. For in tance, in a suit brought to reform the Puerto Rican
prison system, experts were hired by the master with court approval to evaluate

compliance with constitutionally required safé and sanitary physical conditions,

medical treatment and protection. Feliciano v. Barcelo, 672 F. Supp. 591 (D.C.P.R.
1986). ! ‘ ‘

In this investigatory role, masters employ experts to advise them ‘a‘i}nd»‘tjh‘e court
through them. Inacelebrated case involving pollution of the Boston harbor in
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which a master was appointed to advise the court on a remedial order, the court
appointed-, Harvard law professor Charles Haar to mvestlgate the history‘and
functions of present sewage system and propose remedial plans. See also Wayne‘f
D. Brazil, Spec1a1 Masters in Complex Cases: Extendmg the }udlaary or i R
Reshaping Ad]udrcatlon7 53 U. Chi. L. Rev. 394, 414 (1986) and Timothy G.-

Little, Court-Appointed Masters in Complex Envt'l. Litigation: City of Quincy v. -

Met:rOpohtan Dist. Comm n., 8Harv. L Rev 435, 473-75 (1984). And“ the +
vas i d | hlrean expert on

i
in several asbestos and toxic 'tort"cases to proﬁle the‘c:larms characteristics of class -I
dical ev1d‘ nce prov1ded by expert

tage, “rnasters are also \appomted to’ develop s ‘tlstloally
' complex means of evaluatmg the' damages ‘of thousands of
>d funds ) § such as. the funds estabhshed um the Dalkon Shield
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a plan to distribute a settlement fund to 5,000 class members who fell into four
different complicated vesting categories, five different award categories, and had
wide ranging individual earning capacity and consequential losses. Report of the |
Special Master, McLendon v. Continent‘al'GrcS‘up, Inc. 749 E. Supp. 582 (DN.].

1989) aff'd 908 F.2d 1171 (3rd Cir. 1990). And see Gavalik v. Continental Can
Co., 812 F.2d 834 (3rd Cir. 1987) cgrff 'denied, 108 S. Ct. 495 (1987).. ‘

The same needs arise after a finding of liability when the damages of thousands:
of successful claimants muist to be determined. In re DES Cases, 789 F. Supp. 552
(E.D.N.Y. 1991). Knowledge of sound empirical methods, statistical techniques.
and computer technology was needed to perform these tasks. Most often such

d s

expertise was provided by independent experts hired by the master. " -
. . o . 1 s bt la" ngfiiclA;‘ I i ‘ .

IV. ISSUES RAISED BY THE APPOINTMENT OF MASTERS. -

A. Selection of the Master.
1. Judicial selection.

Some judges simply select a master from among professional acquaintances,
persons whose professional skills they admire and whose integrity and loyalty
they trust. Thus, where masters were expected to pass on evidence presented by
the parties in formal hearings, and make recommended findings 'of fact, at any
stage of litigation, judicial-like qualifications are often sought and usually found
in retired judges, former magistrates, or experienced hearing masters with whom
the judge was acquainted. While these qualifications open the judges to the’ ?

criticisms of cronyism, it may be difficult for judges to assure: the integrity and

trust worthiness of masters by other means. ‘
2. Party ‘épprovél. '

Alternatively, particularly when making pre-trial appointments where settlement
seemed possible, judges select one or several candidates for appointment and
seek the parties approval. Settlement masters feel they cannot be effective
mediators unless the parties, at least, agreed to their selection. Even when
making post trial appointments, some judges who hope that the remedial master
would be able to affect a settlement on outstanding damage and compliance
issues and sought party approval of the master he selected. It has been held that
a hearing is not necessary before appointing a master, nevertheless, judges will
often ask the parties to interview several candidates for master or comment on
the appointment of a proposed judicial selection: Gray W v. Louisiana, 601 F.2d
240 (5th Cir. 1979). ' ' S | ‘ ‘ ‘

3. Party nomination.
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Finally, where scientific or technical expert assistance was needed to help the
parties arrive at settlement, provrde case management mvestlgate facts, h1re ‘L ‘
experts, and evaluate dlaims, judges were more likely to permit parties to |
participate by nominating candidates: w1th partlcular skills. E.g. BIEC Int I, Inc «
v. Global Steel Services, Ltd. 791 F. Supp 489 (E.D. Pa. 1992) (trade secrets e
determinations referred toRule 53 master. ), Each party proposed 10, name of',
quahﬁed persons to: serve as, master and the court selected. While these

‘restnctm‘g@he judge’ sudxscreuon, they were
D4 l" e - i

B. Conflict.of Interest and Other Eﬂﬁcal_Problem‘sf ERL -k

1. Ethical constraints on ]udges
i :f

i,

United States )udges are constraméd by a body of standards collectively known
as judicial ethlcs which-have. a number of legal sources, mcludmg the Code of
Conduct for Umted h“.States ]udges’ federal dxsquahflcatlon statutes, financial
disclosure requirements, and the judicial ¢ oath of office. See 1992 Codé of

Conduct. 28 U.S.C..8§ 144 to 455 (1988); 5 U. S.C. app. 6 (1992) 1992 Code of

Conduct, Canon 1N f in, Report to the National Commission on Iudxaal |
Discipline: and Remc ;al The,‘Role of ]udlclal Ethics in the Drscrplme and .
Removal of Federal ]udges (1992). It is not clear wh1ch of these restricions do, =~
or should, apply to spemal masters ‘While it is appropriate to disqualify o
candidates from serving as masters ‘where. they cannot provide neutral,.objective -
determinations, it may not be appropnate to.apply all judicial cannons of ethics

to spec1a1 masters: .|,

“w Cob gyt

'mparhahty that apply to ]udges Morgan V.

Kerrigan, 530,F %d 401 1 ), cert. demed 426U S. 935 (1976) Other
courts have conclud “&tha‘t b | ”elearly erroneous" standard of reVIew -
required by Rule »53 loes | not ' N
master, the specnal m ster mus

the conduct of judges. Jenkins
v.N. Y. Times Co., 826 F2d1 (2d C1r 1987) cert. demed 484US 1067

(1988). And seeInreJointE. & ﬁrstrlcts Asbestos thlgahon 737 F.'Supp. 735,
739 (E. & S. D.NLY. 1990) (In ge‘neratlya special master or referee should be
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considered a judge for purposes of judidiéi“et‘hi‘cs‘ rules).See also In re Gilbert, 276
U.S. 6 (1928)(special masters assume the duties and obligations of a judicial
officer) and Jenkins v. Sterlacci, 849 F.2d 627,630 (D-C. Cir. 1988) (Model Code of
Judicial Conduct applied to special master. “Insofar as special masters perform
duties functionally equivalent to those performed by a judge, they must be held
to the same standards as judges for purposes of disqualification.”). Several of the
judges interviewed believed that masters were subject to the same ethical
constraints as judges and entitled to the same judicial immunity, without -
qualification. In the final analysis, the applicability of judicial ethical
proscriptions to special masters may depend on what functions they perform.

3. Special ethical problems — conflicts of interest. .
Lo ("' ' ' . :1%3,‘,;"2‘.7& . ‘J\:{ ' ‘M"L,. 3 ~"5‘«?1§ k- o

The fact that appointment under Rule 53 assigns judicial tasks to people who are
not full time judges raises particular conflict of interests issues. For example in
United States v. Lewis, 308 F.2d 453, 457 (9th Cir. 1962) the court noted that those-
qualified to act as [masters] in a particular area are likely tohave had prior; =
association with those qualified as expert witnesses from that area. It decided
that the test should be whether actual abuse appears.

Practicing attorneys who are appointed (and their firms) have an interest in
maintaining their professional reputations, sometimes as members of a plaintiffs’
or defendants’ bar, and in obtaining employmentin the future. Such attorneys
may have represented one of the parties in the past, or have litigated against
lawyers who appear before them as masters. In re Joint E. & S . Dists. Asbestos
Litig., 737 F. Supp. 735, 742 (E. & S. D. N.Y. 1990) (motion to disqualify special
master denied where master was appointed to actas a settlement master in cases
involving asbestos exposure, and where master-and his firm had acted ‘on behalf
of the moving_ defendant in conception with legislative efforts in the past).
Mister v. Ill. Cent. Gulf RR. Co., v. TWA 790 F.Supp. 1411 (attorney miaster was -
plaintiffs attorney in'another suit in which samé expert appeared for defense as

appeared before him as master).

Retired judges have an interest in being appointed to future cases and some also
maintain private practices. Law professors sometimes have ideological positions
and academic credentials that can affect or be affected by their performance as
masters. | | | L ) o

Non-legal experts, such as prison experts, have sometimes been hired as expert
witnesses in previous litigation by the parties whom they monitor as special
masters, or they hope to be hired by such parties in the future. Lister v.
Commissioners Ct., 566 F.2d 490, 493 (5th Cir. 1978) (appointment of a special
master to devise a reapportionment plan who had testified as an expert witness
for the plaintiffs in the same suit held improper, citing In Re Gilbert, 276 U.S. 6
(1928). S :
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4. Dealmg with confhcts of interest. n L L

Courts deal w1th confhct of mterest 1ssues in; several ways F1rst most prov1de D A
some opportunity, either at a formal hearmg on,a motion to appomt a master or .~ ]

ata more mformal conference w1th attor eys, for the parues to questlon the ‘
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*;powers nd may chrect the master to report only upon

{ ;ar issues ¢ or, to do or perform parhcular acts or to receive L 1

Ire Jor ev1dence only and may fix the time and place for
‘ nmng and d051ng the hearings and for the flhng of the master s {m
report L

Some of the 1ssues that are addressed in orders of reference mclude the ’
following: :

.b_l:f

Scope and limitations on authority, i.e. functions assigned and
specific authority to carry them out :

Scope of .the master’s investigative authority

. Discovery nghts to evidence’ supporting master s findings

' Disclosure of conﬂrcts of interest..

We1ght to be g1ven fmdmgs and recommendatlons

Penodxc reportmg requirements

The duration of the appomtment

"'Standards of performance |

Periodic accountings - approval by the court
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10. Compensation - rate and manner of payment
11. Ex parte communications with the judge
12. Ex parte communications with the parties

13., Ex parte communications with the experts and third parties
14. Liability and immuniity of master (insurance and bonds)
15. Expiration of the appointment \

Issues that go to the propriety of the appointment itself -- conflicts of interest, ex
parte communications, scope of authority -- may be addressed expressly in the
order of reference, while more procedural issues — discovery process, the
appointment of experts, formal hearing procedures — may be left to negotiation
between the master and the parties after the appointment. Express terms put the
parties on notice with regard to essential features of the appointment and permit
them to object and appeal through mandamus if they choose. Procedural issues
decided by the master after the appointment can be appealed to the judge.

D. Ex Parte Communications.

There is a question whether ex parte communication between a special master
and the parties and between the special master and the judge shouldbe
permitted under Rule 53. See James S. DeGraw, Rule 53, Inherent Powers, and
Institutional Reform: The Lack of Limits on Special Masters, 66 N.Y.U. L. Rev.
800, discussion at notes.95 -145'(1990). Rule 53 does not address ex parte
communications,  but seems to be'based on the assumption that masters, like
judges, will generally ot proceed ex parte. Thus, Rule 53(d) provides: If a party
fails to appear at the time and place appointed [for meeting with the parties], the'
master may proceed ex parte or , in the master’s discretion, adjourn the =
proceedings ta a future day, giving notice to the absent party of the adjournment.

1. Constraints on judges’ ex parte communications..

There is significant, é’l‘ltl}or‘ify‘ that holds ex parte communications by a judge
with parties or third parties'is improper. The Model Code of Judicial Conduct
Cannon 3B(7)(1990) provides: A Judge shall not initiate, permit, or consider ex
parte communications; or consider other communications tade to the judge
outside the presence of the parties concerning a pending or impending
proceedings. ;lSomé!'f;ééis‘e‘s hold that such communications'are improper for both
the master and the judge atid must be prohibited whether or not the parties
consent to such procedure. The Model Code of Judicial Conduct Cannon
3B(7)(1990) provides: AJudge shall not initiate, permit, or consider ex parte
communications, or consider other commiunications made to the judge outside
the presence of the parties toncerning pending or impending proceedings. To
the extent that masters takeon judicial responsibilities, these constraints on ex
parte communication may be applicable. L T
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Other authority holds that masters may communicate ex parte with both the
parties and the judge if the Order of, Reference expressly permits it. See. é.g.
Alberti v. Klevenhagen, 660 F. Supp. 605,610 (S.D. Tex. 1987); Ruiz v. Estelle, 679
F. 2d 1115,1170 (5th,Cir.;1982); and Thompson v. Enomoto, 815 F. 2d 1323, 1326,
n. 7 (Oth cir. 1987): Still other- ‘would hold such procedure proper only 1f expressly
consented to by the parties.

oy

- 2..Ex parte communication behveen‘.the master»‘,and the par_ties.

D‘ Lha "
PR W
u‘ B

Proponents of such ex parte commumcahon argue t “‘”“at many )udlczal functlons
such as case management and settlement facilita n, reqmre a ]udge ‘play a

more active, lmganon role to Wh.lCh ex parte ,comumcahons is appropnate. For )

example; the Civil Rules penmt ]udges to discuss settlement at pretnal .
conferences., Fed:R

R: Civ; P. 23(e)-66. Therefore,‘when“
trial or faahtatmg the settlement of damage 1ssueé after‘!hablhty, ]udg esmay '
md1v1dually consult the lawyers, the parties, msurance ‘companies and others to
gain information: necessary to their task. Inre Iomt E. &S. Dists, Asbestos Litig.,
737 F. Supp. 735, 739 (E. & S. D.N.Y. 1990). Itis felt{ hen masters perform
these same functwns,‘<they, too, may properly engag in ex parte .
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3. Ex parte communication between the master and the judge.

It can be argued that masters can not carryout their duties effectively if
they are completely prohibited from discussing scheduling, strategies and
procedures with the judge outside of the presence of the parties. Yet, in light of

ethical constraints judges may fezl uncomfortable meeting with their masters

without the parties present. The appropriateness of such communication can
turn on the characterization of the master as a judicial agent or as an outside
adjunct. If viewed an agent of the court, it is proper for the judge; as principal, to
discuss with the agent the performance of his/her duties. If the master is viewed
as an third party adjunct, it is improper for the judge as ultimate decision maker
to receive undisclosed evidence and information from the master that could
influence his or her decisions or which might reasonably be thought to do so.

However, it may again be more useful to consider the functions and roles:of the
master. Thus, where the purpose of the appointment is to obtain the master's
recommended findings of fact, ex parte communication would seem
inappropriate to discuss the performance of the master’s duties since the judge
will review those findings and the record upon which they are based to
determine whether they are clearly erroneous. Information outside the record
could prejudice that review. Similarly where the master’s role is that of mediator
and facilitator, information going to the substance of proposed settlements and
the facts of the case should'not be communicated to the judge'ex parte. But,a
master appointed as an expert to advise the court might appropriately talk with
the judge privately in order to provide the one-on-one educat ofi'some judges
want. Masters who bring their' expertise in quantitative analysis to'bear on the
presentation of non-scientific'and technical data would 'seem!/to'serve’
role, and private discussions with the master regarding his or he jerformance

do not seem to prejudice the'judge’s independence or the parties ability:to N
present their case.

E. Liable for Malfeasanée. :

Appointed under Rule 53, masters may acquire judicial immunity and not be
exposed to much, if any, legal liability for dereliction of duty. Masters involved
in cases in which large sums of money is at stake, may not be able to afford
insurance to cover all of the potential liability. Discussed in Wayne Brazil,
Special Masters in Complex Cases: Extending the Judiciary or Reshaping
Adjudication? 53 Chi. L. Rev. 394, 409 (1986). Even if immune from liability, the
expense of defending such suits could be significant. \

To the extent that masters perform functions that are essentially juridical, they
may enjoy judicial immunity. Smith v. District of Columbia, No.92-555 (D.D.C.
1992) Order No. 42192 (April 20, 1992), on appeal, No. 93-7046 (D.C. Cir. 1993),
(complaint seeking to hold a special master personally liable for malfeasance
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failed to state a claim upon which relief could be granted and was dismissed
under Rule 12(b)(6) because the master was cloaked with judicial immunity
when performing his official duties). It has also been held that judicial immunity
extends to mediators, ,arbltrators and: others appomted by the court to. play a role
in alternative d1spute resolution programs, Wagshal v. Foster, No. 92:2072"
(TP])(Feb 5 j 1993) 61 U. S L W 1126 (Mar. 2 1993) (ngant challenged a case .

any fund or, sub]e bt er of the acnon, Wthh is in, the custody and control of
the court as the ot y d1rect «..” See generally, Dav1d1 Levme, Calculatmg
Fees of SpemalI M sy 37 Hastmgs L ] 141 (1985) Therefo;e, cost to the parties

is a factor that/m tb itaken mtolacoount in appomtmg a spec1a1 master
E.g.Fravery. ﬁhl baker Corp.,f‘
appointment ofrm‘wst‘_ iin ‘

plaintiff).

The compensation of the master is set by the court and allocated between the
parties as a cost. In some suits, where one of the parties is impecunious or the
other party was blameworthy, judges allocate the whole cost to one party or
divide it among several defendants, and even amici. See e.g. Hart v. Community
Sch. Bd., 383 F. Supp. 699,767 (E.D. N. Y. 1974) aff'd, 512 F.2d 37 (2d Cir. 1974)
(holdmg of court had broad discretion to allocate costs and assess against

defendant whose acnon necessitated the school desegregatlon suit). In Nebraska

v. Wyoming and Colorado, 1125.Ct. 2267 (1992), the Supreme Court approved

assessment of amicus with costs of master on theory that they did not ob]ect and

that proceedmgs ‘were longer and more costly because of their participation.
1 ‘ , }5

There is cons1derable vanatlon in the standards used by judges to determme the

rate of the master’ s compensatlon The Supreme Court has adopted the not |
particularly helpfuln standard of “liberal butnot exorbltant" compensation for
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masters. Newton v. Consolidated Gas Co., 259 U.5.'101, 105 (1922). Most often,
the rate is set in relation to the market in which the master -- private practitioner,

retired judge, academic, or scientific or technical expert consultant — could

otherwise sell his or her services. Where a master has skills as a legal
practitioner and technical expert, such as some of the expert prison masters, the
court must decide which of the two markets will establish a basis for the master’s
fee. In that case, the rate should be the higher of the two, if the master will use
both skills, and they can only be procured by others at the higher rate. Some
masters have been asked to discount their fees to “subsidize” justice in the public
interest, and sometimes the parties and the master are allowed to negotiate a rate
and report back to the court. This approach has been disapproved by at least one
court. Finance Comm. of Pennsylvaria v. Warren, 82 F, 525, 528 (7th Cir. 1897).

The masters and parties in those cases were apparently satisfied with that,

process, although it raises questions about possible bias where only one party is
paying the master: ‘ ' ’ A

Apart from the master’s hourly rate, expenses are usually billed separately.
Law professors also tend to use paid assistants and bill them separately. The
separate expenses of masters (particularly those that compiled empirical,
statistical data themselves in an effort to evaluate and settle claims) were
significant, and need to be taken into account in determining whether the |
aggregate expenses of the master’s efforts are cost effective. .

Orders of reference vary in the timing, detail and frequency of the masters
accounts of fees and expenses. Some masters provide extremely detailed
descriptions of meetings and telephone calls, research and reading, while others
provide a summary statement of hours, rates and expenses only. Most submitted
accounts monthly or quarterly. - Court approval of payments to the master,
either before they are incurred or before they are paid at least eliminates the
possibility of later objections to the amount or purpose of particular expenses.
And, because of the extremely large amount money paid to'masters in some
complex cases, detailed support on the record for master’ s expenses, provides
assurance that the expenses are justified in the eyes of the court.

Special masters.are paid in several ways. In some cases, payment is made
through the court registry, i.e. after submission of the accounting, the charged
party pays the approved amount into the court registry, whose clerk made out a
check to the master.: This procedure makes payment part of the court record, and
may promote a perception that the master is the court’s ageqf and not the agent
of one of the pparties. In other cases, court have ordered the creation of a pool,
funded by the parties charged, out of which the master’s compensation and
expenses are paid after approval by the court. Some masters were paid directly

by the party charged, after submitting accountings for the court’s approval.
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V. ADVANTAGES AND DISADVANT AGES OF USING MASTERS

The appomtment of special masters to handle complex, techmcal issues and -
voluminous mformahon has several advantages and dlsadvantages On the one

hand, masters may be able to bring special experhse to bear onithe issues referred
that would be d1ff1cu1t to secure by other means they can spend more nme on

ntenswe, some .
ase for trial;

generally,‘Wayne ‘
to the Use of Spe

On the other h\‘
litigation expe:
must conduc
by the judge; i
to provide only

31,
just

More fundamentally, it may rapresent a devxanon from the tradmonal adversary |

be exammed
government .
envisaged, th

To date, Rule 53-has provided a ﬂex1ble, 1f loosely bounded mechamsm through
which courts can fashi; rﬁprocedures for dealing with complex issues, technical
information a‘"‘d 4 ] ‘at are suited to the special needs of an individual
case. Dec1dmg ot to request the appointment of a special master to
se‘lssues requires an identification of the kind of
2d; the purposes to be served, and the relative

“masters and magistrates to further those
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384 Wayne D. Brazil Special Masters, Am Bar Found 1983

The footnote that accompanied the passage in Raddatz where Chief J ustice
Burger disposed of defendant’s argument based on Crowell v. Benson leaves
little doubt that the Court would reject an Article I1I attack on a delegation of
nondispositive powers to special masters in pretrial. In this note,*'* Burger
described approvingly how the Supreme Court, when exercising its “original
jurisdiction under Art. II1,” uses special masters 10 take evidence and then to
recommend findings on legal and factual issues. The hief Justice explicitly

observed that these special masters ‘‘may be either Art. 111 judges or members.

of the Bar.””**’ :

In sum, it seems clear that at least in some situations federal courts have in-
herent power to refer discovery matters to special masters. What is lacking is
clear guidance about when and how to exercise that power.*'¢ Since Rule 53
was designed to regulate references of a different kind, it is of little utility for
this purpose. Federal judges need a new federal rule (or a major addition to an
existing rule) that outlines the considerations and procedures for pretrial
references. As a first step in that direction, I offer a tentative proposal for such
a rule in the concluding section of this article.

V. TOWARD A NEW ‘FEDERAL RuULE

Guidelines for the pretrial use of special masters probably should be added,
in a separate section, to Rule 16. It does not seem wise to add provisions for
this purpose to Rule 53, which appears in the section of the rules devoted to
«“Trials”” and which has generated a body of doctrine that is consistently
helpful only with respect to conventional trial-stage references. [ offer the
following model rule as a first step toward formulating new provisions for us-
ing masters in the pretrial period.

Special Masters in the Pretrial Period

(a) Special Master: Defined. As used in this rule, the phrase “special master’’ refers

to an attorney, a retired judge, or 2 law professor who has the qualifications
described in paragraph (g)(1) of this rule, who is appointed, with or without the
consent of the parties, in the manner prescribed in paragraph (g)(2) of this rule,
and to whom a district judge refers specified pretrial duties in connection with a
particular case or group of related cases. - .

(b) Rule 53 Distinguished. None of the provisions of Rule 53 (“Masters”) applies to a
reference of pretrial duties under this rule. The phrase “special master’’ as used in
this rule does not include ‘5 referee, an auditor, an examiner, a commissioner,
[or] an assessor’’®!" as those terms are used in Rule 53. ‘

None of the provisions of this rule apply to references of trial-stage responsibili-
ties under Rule 53. ,

514. Id. a1 683 n.11.

515. Id. Footnote 11 of Chief Justice Burger's opinion is reproduced in its entirety in note 400 supra.

516. Cf. Comment, supra note 60, at 1004, where the authors conclude, after reviewing La Buy, First
Jowa, and Judge Kaquan’s views: ““To clear up the uncertainty {about whether pretrial discovery refer-
ences are permissible and about what standards should be used 10 evaluate the propriety of such references],
it would seem advisable to amend Rule 53 so as to provide express authorization for the appointment of
masters to supervise discovery.”

517. Fed. R. Civ. P. 53.
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(¢) Scope of Discretion to Refer Pretrial Duties to Special Masters: Generally.
(1) No district judge may refer to.a special master initial responsibility for all pre-
trial matters in any. category of cases within the subject matter jurisdiction 'of
the United States district courts, =~ /. re - e
(2) A district judge may not refer pretrial tasks to a'special master if the judgehas
" the resources (time¢ and expertise) 1o performithose tasks effectively: - o
(3) Withiout the consent 6f the ‘parties;*a district judge may not refer a pretrial -
mattef to a special master if it, appears' that the:direct.cost.of the reference
would be out of reasonable porportion to the amount in controversy, or.if the.
cost of the reference would impose an unjfué;;iﬁahl‘e burden on any party who
might incur any part of, the financial responsibility for the master’s fees or ex-
penses, or if there is a substantial disparity ‘between theé economic resources of -
the parties and that dispatity, in combi ation with'the {ocation of responsibili-.
ty for-the'cost of the reference; might give one or more of the parties anunfair
advamdge. | e T RS
(4) When deciding wheth 1 to order a pretrial reference, -or what‘kindsmpf pretrial
duties to refer, a district judge should be sensitive to.the need to maintain pub-

lic confidence in the adjudicatory process and in the courts. |

(5) Without the consent of the parties, a district judge may not empower a special
master to define or delimit the substantive issues involyed in litigation.

(6) Without the consent of the parties, a'district judge ijﬁay not delegate to a
special master authority to hold  hearing oiior recommend disposition of:a
motion for injunctive. relief, for judgtnent on the pléadings, for summary
judgtner;t“,‘ to strike substantive'claims, cdfunterclairxis ‘o affirmative defenses,
to dismiss or to permit maintenance of asclass action; to! dismiss for failure to

- state 2 claim upon which relief can be granted, or to inyoluntarily dismiss an
action.*'*, ) o ‘ N )

(7) Subject to the qualifications described in subparagraphs (c)(1) through (c)(6)
above, when a district judge, exercising sound discretion,*!* determines that it
would contribute substantially to the expedition or orderliness of case prepa-
ration, he or she may refer 10 .a'special master, with or without the consent of
the parties, responsibility to supervise the pretrial development of a civil action
or to perform discrete tasks related to the'preparation of an action for trial.
Subject to the rights of appeal describéd lin paragraph (f) below, such discrete
tasks may include, but need not be limited to:

(aa) monitoring distant, sensitive, or significant discoverywevents and ruling on

disputes that arise'in connection with such events;. Co

(bb) evaluating the propriety of deposition questions, interrogatories, requests -
" for admission, or requests to ‘produce ‘or inspect documents or-‘other
_tangibles, and évaluating the validity of objections or the sufficiency of

responses to such questions or requests; L.

(cc) evaluating claims that data, documiéfits, or other tangibles are protected

from disclosure by privilege or by -the, work product doctrine or because

they constitute trade secrets; “ i )
(dd) supervising exchanges by the parties of narratives, contentions, and
descriptions of evidence in procedures designed to promote stipulations

and admissions and to organize a case for subsequent discovery and trial;

518. The model for this subparagraph is 28 U.S.C. § 636(b)(1)XA) (1976) (describing some of the jurisdic-
tion of United States magistrates). ' i .

519. The purpose of including this phrase is to indicate that courts of appeal should employ an ““abuse of
discretion”” standard when reviewing challenged pretrial references that exceed none of the limitations set
forth in subparagrahs (1) through (6) of paragraph (c).
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(ee) helping the parties to devise an overall, discovery plan and to coordinate,
sequence, and pace specific discovery events; ‘

(ff) assisting the parties or the court in settlement negotiations; :

(gg) hearing and determining pretrial motions not dispositive of a claim or de-
fense, including, but not limited to, motions to compel discovery, for
_orders to protect parties, witnesses, or data, to terminate or limit discov-
ery probes, or to fix the time, place, or procedure for discovery events.

(d) Additional Limits on Powers of Special Masters.

(1) A special master appointed under this rule may exercise only those powers
conferred upon him or her by the order(s) of reference. Parties who wish to
expand a master’s powers or duties may petition the court for an order supple-
menting the original order of reference. a

(2) No special master appointed under this rule shall have the power to impose 2
judgment of contempt. ‘

(3) When referring matters under this rule a district judge may authorize a special
master to order a party or an attorney who has failed to meet a discovery obli-
gation, or who has violated a pretrial duty imposed by-a court order, local
tule, or Federal Rule of Civil Procedure, to compensate other parties for the
litigation expenses (including reasonable attorney’s fees) incurfed because of
the failure or violation. Any such compensatory award granted by a special
master is subject to review by the trial court but can be modified or setaside
only if based on findings of fact that are clearly erroneous or on misunder-

standing of controlling law. : e
(4) Except as specified in the preceding subparagraph, a district judge referring
. ‘matters under this rule may not authorize a special master to impose sanc-
tions. A'special master who believes that an award of expenses under the pre-
ceding subparagraph is not a sufficient response to a situation may ask the dis-

e w e

trictijidge:to initiate proceedings to consider imposing sanctions. =

() Procedures for Reference.

(1) Every-order of reference made under this rule must describe the tasks the mas-
ter is to perform, the scope of authority being conferred upon'the master, the
timeétable within which the master is to complete assigned tasks ‘orto file pro-
gress reports with the court, the procedures and time limits under which par-
ties may appeal decisions by the master and the standards of review the district
court' will apply if appeals of decisions by the master are filed. Every order of

i

reference also'must state that the master may communicate with' the!district

judge about the merits of the action only in writing and that copies of any such
communications must be sent simultaneously and by registered il to
counsel of record for every party to the action. Every ordet of ‘f:efgréﬁjée also
ate that no party may communicate ex parte with the miaster about the
merits of the action. oot I
Q) Wﬂéiffxe,ycr acourt-delegates tasks whose performance requires or would be ex-
pedited by a description of the issues the order of reference should identify the
issies involved'in, the litigation with as much particularity as feasible.
(3) Wheré advisable, the district judge should hold a conference with all. counsel
of tecord and the special master shortly after ordering asreferefice.; Atithis ini-
til coniferericé! the judge should introduce the master, explain the tasks and

powers being delegated, describe the procedures and timetables to be fol-

present an appropriate opportunity to refine the #efuﬁt%orji of the issues in the

PR . ' L ! .

gy iy . . : ok 3 " “. e o

(4) An.order of i'gf érence may authorize a master to hold a discovery conference
as provided in Rule 26(f), to enter protective orders as provided in Rule 26(c),

ourage a spirit of cooperation. iSuch a conference also might
'ahd te encourage stipulations. | V1
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or to impose limitations on or to termmate drscovery proceedmgs as provided
in Rule 30(d). "
(5) Within limits set by the order of reference, a specral master shall have discre-

" tion to fix reasonable schedules for dlscovery events’ and deadhnes for submis-
sions from the parties;’?® ' -

(6) Where requested by a party, or deemed advrsable by the chstnct ;mdge or the

specxal inaster, arrangements may be made to preserve a record of proceedmgs
before the master. R ; I

(7) Where appropriate, the order of reference should specrfy the dates on. whrch
or the- mtervals at which the. master i$ to submit status reports to the district
_ judge. Such an order should mdxca e the rnedrum ,the ‘master: should use for re-
porting (e.g., telephone letter, fa -tO- ‘face conference) and‘the subjects the
judge: ‘expects the reports to coverru:s N Y IS [ R
(8) Before decrdmg parucular 1ssues or subxmttxng formal rep

Jque @,master may circulate:a

proposed ﬁndmgs, ruhngs | ¢
) If 50 directed in th of s

dmg“and sxm
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record

} \pompensate
tto‘rney’s fees)
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(dd) is not involved in other litigation or business transactions in which any of
the attorneys in the case in which he or she will serve as special master is
involved;

(ee) has no personal knowledge of the matters in dispute in the case in which
he or she will serve;

(ff) has no financial interest in the matter in which he or she will serve, or in
any party to the action, and has no personal or financial stake in the out-
come of the matter in controversy;

(gg) is not so identified with particular types of clients, or with views about
matters involved in the case in which he or she will serve, that questions
are likely to be raised about his or her impartiality;

(hh) has sufficient tiie available and has had sufficient experience to perform
well the tasks to be referred;

(i) has the temperament and maturity required of a person who will serveas a
representative of the court.

(2) Selection Procedure. A district judge who has decided to appoint a special
master should ask the parties to try to agree on a mutually acceptable
nominee. If the parties identify such a person, the judge should acquire infor-
mation about the nominee’s background and qualifications, then interview the
person. During the interview the judge should explain the contemplated as-
signment, assess the nominee’s temperament and maturity, and determine
whether he or she will have sufficient freedom from other obligations to per-
form the delegated tasks punctually. If satisfied with his or her qualifications,
the judge should appoint the parties’ nominee.

If, within a reasonable time, the parties cannot agree on a nominee, the district
judge may appoint any person who meets the qualifications set forth in para-
graph (g)(1), above. '

(3) Removal. A special master appointed under this rule serves at the pleasure of
the district judge to whom the case is assigned and may be removed or re-
placed at any time and for any reason by that judge.

(4) Compensation. Special masters appointed under this rule shall be paid at an
appropriate hourly rate fixed by the district judge and described in the order
of reference. The district judge, exercising sound discretion, may apportion
responsibility for the master’s fees and expenses among the parties in accord-
ance with principles of fairness. In deciding how to apportion this financial
responsibility, the judge may take into account any behavior by parties or
counsel that helped create the need for a master or that unjustifiably increased
the expense of the reference.

APPENDIX 1
FEDERAL RULES OF CIVIL PROCEDURE 53

Rule 53. Masters

(a) Appointment and compensation

Each district court with the concurrence of a majority of all the judges thereof may appoint
one or more standing masters for its district, and the court in which any action is pending may
appoint a special master therein. As used in these rules the word “‘master’’ includes a referee, an
auditor, an examiner, a commissioner, and an assessor. The compensation to be allowed to a
master shall be fixed by the court, and shall be charged upon such of the parties or paid out of
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Particularized Pleading

The pleading guestions raised by Leatherman v. Tarrant County
Narcotics Intelligence and Coordination Unit, 1993, 113 S.Ct. 1160,
were discussed at the May meeting and put on the agenda for the

October meeting. The portion of the May meeting minutes relating
to these questions is attached. ‘

The Leatherman decision involved two actions asserting that a
municipal employer was liable because its law enforcement officers
had violated the Fourth Amendment rights of the plaintiff and it
had failed to train them to avoid Fourth Amendment violations. The
district court dismissed, invoking the “helghtened pleadlng
standard" requlred by the Fifth Circuit in § 1983 actions. The
heightened pleading requirement began with decisions requiring
pleading "with factual detail and particularity" in actions against
officers who likely would plead official immunity, so that the
complaint would show arguments. defeatlng 1mmun1ty It was, later
extended to actlons assertlng munlclpal liability. ' The Court of

Appeals for the Fifth Circuit afflrmed the dlsmlssal . The Supreme
Court reverSed.

The core of Chief Justice Rehnquist’s oplnlon for a unanimous
Court is "that it is impossible to square the ‘ heightened pleading
standard’ applled by the Fifth Circuit in .this case with. the
liberal system of ‘notice pleading’ set up by the Federal Rules."
A plaintiff 'is not required to set out in detail the facts
underlylng theé claim. Rule 9(b), which requires particularity in
pleading fraud or mistake, does not include "any reference to

complalnts alleglng muncipal 11ab111ty under § 1983. Expressio
unius est exclu51o alterius."

The ratlonale of the opinion may be slightly clouded by a
reservatlon”'expressed at the outset. The Court noted that
municipalities do not enjoy immunity from suit; the limits on
municipal llablllty are more direct. "We thus have no occasion to
con51der'whether our quallfled,lmmunlty jurisprudence would require
a helghtened pleading in cases involving individual government
off1c1als.?‘ 'Oh the face of things, this reservation is puzzllng
The "expres51o unius" theory seems to apply to individual official
immunity 1n‘the same way . that it applles to mun1c1pal llablllty.
The answer may be that "expressio unius" interpretation carries
only so far; it can be overcome by pre551ng interests. Municipal
corporatlon defendants do not have pressing interests that justify
overr;dlng ordlnary pleadlng doctrine. Individual official
defendants may have pressing interests that deserve to be protected
by strict pleadlng requirements that were not contemplated when the
Federal Rules were written. Protecting the 1mmun1ty interests of
individual defendants has generated a complicated body of doctrine
that justlfles appeal before final Jjudgment, see 15A Federal
Practice & Procedure: Jurisdiction 2d, § 3914. 10. Similar impulses

may still ]ustlfy special pleadlng doctrlne after the Leatherman
decision.
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At the close of the oplnlon ‘the Court observed thatnRules 8:
and 9 were written before it had recognlzed groundS»for holdlng;
mun1c1pal corporations liable because' of | constltutlonal wrongs by

their employees.

Ky
O

“Perhaps 1f Rules 8 and 9 were rewrltten today,‘clalmsh
“agalnst mun1c1pa11t1es under § 1983 mlght be<subjected to
. the 'addedd" spe01flclty requlrement of, Rile’
~ that isa result ‘which: must be‘ibtain
‘ amendlng ‘the' Federal Rules ’ ’
‘1anmdmhnmﬁ o

R

fns;der amendlng

. This' pasSage maywbe a" velled 1nv1tat10n to f
" : a ‘nd ent has been

the pleadi "‘expllcl“ uggestloﬂwp
made by Ch vaudge ‘Harry Lee!H

Texas, ‘who wrote''to the Commlttee+that an”orﬁer}for‘éﬁmoreydefinite‘

statement has. been a wvaluable tool in determlnlng whether pro se
complalnts are supported by any ground for lltlgatlon._ja

Beyond the settlng’of the Le
the mequrredflevel ‘of | pleadlnq*
different typ‘t $11t1gatlon. 'An xhhdéti emonstratlon of this
propos1tron wasa rovided by Marcus, The 'Re val éf Fact Pleadlng
Under the’ Federal ules 'of Civil |Procedurd, . 986, 86 Colum.’ L. Rev.
433. ‘A-suryey o ore%redentfde S , ge Keeto" led to the
same conolus1o W‘N[S]peolf1c1tyhmequlreme‘ T
cases decided under Rule 9(b) orVunder A
E(2)(a). Rather, the ‘degree of” spe01f‘01ty
operatlve facts must be stated  in the ‘pleadi: oy
the case'’s context"" MBoston & Mabne Corp.
cir., 1993, 987 F. 2d 855, l866“ B M‘y 3

[ ‘\ 7 + P

. There is- room‘tOwdebate the
spe01f1c1ty‘phen0menon‘ It may" ‘e\,@ﬁ‘
pleadlng'phllosdphW; 'It also may seem. a desiiable relnstatement of
the easily 1gnoredprequ1rement of Bule Q(a)ﬂﬁ) that”tHé‘Short and
plain statement of thewclalm'"shb,[l that‘the pleéd er
to relief. "y A requlrement‘that a”y mplwmn H}o more th
the transactlon that glves rlse tm‘lltlgathn could support early
disposition lof actlons that procee‘ n 1nadeqqate legal theorles or
without hope\of %stabllshlng 1nd;s}ensab&e fﬁcts.[;w

N el i o

These general% Uestlons 1nv#te‘con51deratlonrof‘
responses.l‘One re ponse ils to dg Ho othing. WOle»»@thlw
approprlate% :
relaxed . conc1u51on that 1t lS too” rly to dﬁ anythlng

L T v b ’

One set of arguments for doﬂng“npthlnghwould begln ‘with the
premise that all helghtened pleadlng requgrements are wrong.
Pleading should do no more than 1dth1fy the transactlon underlying

atherman car
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suit, paving the way for discovery and formal pretrial procedures
that establish more reliable means for dlspos1tlon without trial.
There is no need for amendment on this view if the Leatherman
decision will, in relatively short order, cause most courts' to
abandon all exp11c1t and implicit helghtened pleadlng requirements.

The opposing point of view would be that heightened pleadlng
requlrements are a good thing, and that courts will contlnuelto\‘
impose them without any particular deference to the apparent force
of the Leatherman decision. This point of view would be bolstered
by the argument that it would be v1rtually 1mpos51ble for the
rulemaklng process to regularize the process by Wthh heightened
pleading requirements are enforced. The rulemaklng process. cannot
keep abreast of ithe 1ntrlcac1es of des1rable pleadlng practlce‘for
the ever—changlng array of claims" that can be brought to federal
courts. Detailed rules for: spec1flc categorles of "cases must
always be 1ncomp1ete and must 1lag far behlndﬂ the léssons  of

‘emerging experiencé. . It is. better to: rely on the‘ present

reguirement that a complalnt show! 'that the: pleader is entltleduto
relief, alloW1ng courts  to. tallor thls rethrement to“ﬁhe
01rcumstances<that may make early dlsposrtlon more approprlatev
Some categorles of" cases,‘for example, may frequéntly 1nvolve il 1_

fodnded clalms such’ tendenc1es maynvary between:dlfferent partm“of

the country, and over time. Dlscretlon to”lns:Lst1 ort’

partlcular pleadlng, allow1ng opportunlty o mend to’ meet
perceived deficiencies, may work far better than detailed
rulemaklng. Many\categorles of dases,‘as an”ther example”‘w

threaten to Al pasew exhausting ‘pretrial iburdens béfore it ”1s
poss1ble to- cons1der dlsposltron apart from th‘ pleadlngs u
should be empowered to protect themselves and the adversarl Q by
regulrlng a prelrmlnary assurance that the burdens are‘jUstlfl“bleﬂ
Yelt other cateanies of cases mayW1nvolve areas 1n @ ‘
deslres to prot ct. agalnst ‘the burdens of lltm
the need. to enforce rlghts ~”the OfflClal i

aside in the Leathermah oplnlbn igia: good 1ll‘ftratlonw‘ gw

If the detalled rule approach 1slre3ected, an alternatlve
approach would be to regularize the processwfor demandlng mnore

helpful pleading. In one form or another, the rules copld adopt a
modernized form jof the anthue motion ﬁor a blll of partlculars.

The  most :obv1ous means | of follow1ng thls approach would be

amendment of. the procedurerfor demandlngna more deflnlte‘statement.

o]

This approach seems theé most promlslng lf any ru les amendment 1s to
be attempted. | The rule could be: framed dr‘ect y in terms of"the
need to fac111tate dlSpOSltlon by pret’hal motlons. It would not
have the  appearance of singling" ou“<ﬁpart1cular caﬂégorles of

apparently dlsfavored clalms for“hostlle t‘“athent. 0

Expan51on. of the: more deflnlte statement ‘procedure would
provide a. clear focus for arguments about '‘the need to expand’ the
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role of pleadlng motions. One range of arguments surely will be
that a seemingly neutral ‘procedure will in fact be used to dispose.
of . disfavored. clains by - artlflclally' elevated . pleadlng
requlrements. Another w1ll be. that. augmented . pleadlng demands' are-
1nherent1y undes1rable, Rule 12(e) ‘originally provided for bills"
of particulars. It was amended in 1948 to provide only for a more
deflnltemstatement and to limit. the occasion . for .more-, deflnlte
statement to. 51tuat10ns 1n whlch a’ respon51ve pleadlng is required .
and cannot*reasonably;be frameduq The purp@sewof the: -Amendment: was'!
to reanforce the basi ﬁstructure\of he’ rule5°‘the exchangeﬂof fact.
1nformatlon and 1den‘1flcatlonw‘ ‘he 1ssues shoul@.be4accomp11shed
throughwdlscovery and feqenbe; ;Apparent fallure»to

state a“blanm‘s loul
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1nformed by extensive testimony at the hearings on disclosure,
espec1ally'from product liability defense attorneys, assertlng that
notice pleading often provides little guidance for an adversary
attempting to understand the purpose and character of an actlon.

A final approach might be to amend Rule 8(a)(2) to emphasize
the perhaps overlooked requirement that a pleading show that the
pleader is entitled to relief. This approach might work best if
the purpose of the amendment were left to statement in a Note
suggesting that the Leatherman decision may cause some courts to

forswear desirable opportunities. to dispose of actions on the
pleadings.

The Rule 8, 9, and 12 approaches can be illustrated by the
following rough drafts.

Rule 8(a)(2)
A pleading * * * shall contain * * * (2) a short and plain

statement of the claim in sufficient detail to showing that
the pleader is entitled to relief * * *,

NOTE

Rule 8(a)(2) is amended to reinvigorate the requirement that
the pleading show that the pleader is entitled to relief. The
amount of detail sufficient to show a right to relief will depend
on the nature of the action. Heightened pleading requirements
often have been exacted in a wide variety of actions, particularly
those that promise to involve protracted and expensive pretrlal and
trial proceedings. Illustrative opinions are gathered in Boston &
Maine Corp. v. Town of Hampton, 1lst Cir., 1993, 987 F.2d 855. The
wisdom of this practice has been proved by 1ts gradual evolution.
The lack of clear support for the practice in the text of the rules
led to the rullng that heightened pleading requlrements could not
be required in actions asserting munlclpal liability under 42
U.s.C, § 1983, see Leatherman v. Tarrant - Cty. Narcotics
Intelllgence & Cbcrd Unit, '1993, 113 S.ct.: 1160. The Court
observed in the Leatherman dec131on that if heightened pleading
requirements are desirable, "that is a result which must be
obtained by the process of amendlng the Federal Rules, and not by
judicial interpretation." It is not feasible or desirable to draft
specific pleading requirements for all of the different actions
that may come before a federal court. This dmendment restores the

gradual process of judicial evolution that developed up: to the time
of the Leatherman dec151on.

Rule 8(e)(1) -

Each averment of a pleading sha}t must be simple, concise, and
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direct. No technical forms of pleading or motions: are
required. The pleading. as a. whole must be sufficient. to

supnqrt»informed”decisionfof‘a‘mbtion‘under“Rdle‘lz(b),‘(é)gf

(), or (f).

Note

(The Noté\Wouldhdfawnfrom the‘Note,set'out%for Rule 12(e)
below.) ‘ C s ‘ ‘ o o .

.- Rule-9

Rule 9(b): "In all averments of fraud, er mistake, or civil
rights violation by a .public official, the circumstances
constituting fraud, er mistake, or civil rights violation by
a public official sha** must be stated with particularity." -
or- L ,

[A pleading of fraud, mistake, or civil rights violatibn by a
public official must be stated with particularity.] -or-

Rule 9(x, renumbering later subdivisions): An averment of a
civil rights violation by a public official must be stated
with particularity. ‘

NOTE

Many courts have found it useful to require specific statement
of civil rights claims against public officials or against public
bodies responsible for official wrongs. 1In Leatherman v. Tarrant
Cty. Narcotics. Intelligence & Coord. Unit, 1993, 113 s.Ct. 1160,
the Court held that the relationship between Rules 8 and 9 shows
that particular statement can be required only by specific rule
provision. This. amendment ' restores the heightened pleading
requirements that had evolved in many courts before the'Leatherman
decision, It does not attempt to define the nature of a claim that
may properly be classified as a "civil rights violation by a public
official."’ The classification should be made according to the

the Leatherman decision.

needs that have informed the»évolvingapractice‘up‘to the time of .

Rule 12(e)

(e) Motion for More Definite Statement. if-a-plreading-to
whieh~a-respenséve—pieading~is—permi%ted—is-se—vagae—er—ambigueus
Ehaf-a—Fﬁi%@“f%ﬁﬁﬁﬁ?iﬂﬁﬁkﬂﬁ&ﬂjﬁ&x?ﬁﬁﬁﬁtﬁﬂﬁ%“&&—ff&me~&~respeﬁsiVe
pieading7*the-pafty—may—meve—fer—a-mefe—definite-statement—befere
interpesing~&~respensfveﬂ¢haxihmyr—%Hh?ixﬂﬁxxrfﬁmﬂﬂrﬁf&ﬁtreﬁt—the
defeets—eempiained—ef—efEP%&mrfkﬁxﬁﬂﬁr1kﬁfhﬂa}r-4ﬁﬁ-the-meéien—is
grantedeaﬁdr%&mr1xﬂkﬁ%a&§-thereearteis—fmﬁkﬁﬁxﬁﬂx}4wi%hinwfe—days
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&ftef—ﬁetiee*ef*{*ﬁrfﬂfkﬂ“fﬂ?ﬁﬁﬁﬂﬁﬁrfﬁﬂﬂ?ﬂﬁﬂﬁﬁ?‘érme—&s—ﬁhe eeurt
may—frx——the«amxfsﬁﬁrrsﬁﬁﬁﬂ«r#ﬂ&?{ﬂfﬁ&ﬁﬁwr4xrﬁ*a£%rthe—metieﬁ—was
directed-or-make-sueh-erder-as-it-deemns— 3ust—

(1) ,On motion or on its own, the court may order a more definite
statement of a pleadlng'

() If the. pleadlng is one . that‘ requlres‘ a respon51ve
pleading and is so vague or amblguous that a responsive
pleading cannot reasonably be r@qulred, or

(B) If a more particular pleadln will support informed
decision of a motioii inder: subd1v1s1ons (b), (c), (4), or
(£). ’

(2) A motion for a more definite statement must point out the
deficiencies in the pleading and the details desired.

(3) A more definite statement must be ma@e within the time fixed
by the order or, if no time is fixed, within 10 days after
notice of the order. If a more definite statement is not made

- the court may strike the pleading o 1mpose other sanctions.

NOTE

Rule 12(e) is amended to reinvigorate the function of pleading
as a method of disposing of actions — or portlons of actions — that
rest on 1nadequate legal premises. The structure of these rules
places primary reliance on discovery, pretrlal conferences, and
summary judgment not only to shape a case for trial but also to
winnow out matters that ought not go to trial. Pleading is
intended prlmarlly' to establish the framework. for these later
proceedings. It is important that cases not be decided on the
pleadings before all parties are afforded adequate opportunity to
discover the fact information that may be needed to support a clear
statement of legal theory. Post-pleading ﬁrocedures however, have
come to pose increasingly heavy burdens on litigants and courts in
more and more cases. Recognizing the nature of these burdens, a
host of decisions have deyeloped 1ncreas1ngly detailed pleading
requlrements for a wide vdriety of cases. The framework of the
present rules requires that such requlrements be imposed by a
process of moving to challenge the pleadlng, consideration of often
limited allegations, and — if the pleadlng is inadequate — worklng
through the process of amendment. A more direct procedure is

provided by a motion for more definite statement.

The need to expand the role of the motlon for more definite
statement arises in part from the de01s1ony1n Leatherman v. Tarrant
Cty. Narcotics Intelligence & Coord. Unlt 1993, 113 S.Ct. 1160.
The Court ruled that helghtened pleading requlrements cannot be
imposed outside the categories spe01f1caﬂly enumerated in Rule 9.
At the same time, it suggested that tpe appropriate means of
establishing such requlrements is "by the process of amending the

Federal Rules." It is not fea51ble% to establish detailed
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catalogues of pleading requirements for every legal category that
may -warrant réuCh*@réquirements,'ﬂpor"to Q§xppess” adequately the
nuanced shades of specificity that
categories. The more definite statement procedure, can be used to

restore the process of gradual judicial ‘d‘e\;‘refjl‘ﬁopln‘entw;‘tihat’, up.to the

time of the Leatherman decision, was responsible for, establishing

pléddihg”féquireméﬁﬁﬁwbdaptéd“to@fhejﬁééds‘bfﬂdffféméntkactiohs.
[
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Rule 9(b)

The Leatherman decision of the Supreme Court in February ruled
that particularized pleading requirements can be imposed only when
authorized by Rule 9(b). Heightened requirements could not be
imposed in a civil rights action claiming vicarious responsibility
of a municipal entity for wrongs committed by law enforcement
officers. At the same time, the Court suggested that the question
night profitably be studied by the Advisory Committee.

Several approaches to pleading were suggested, looking to
Rules 8, 9(b), or 12(e). It was noted that some local rules impose
detailed pleading requirements for specified categories of cases,
such as those brought under the Racketeer Influenced and Corrupt
Organizations Act. It also was suggested that any action in this
area should be carefully integrated with the proposed disclosure
rules now pending in Congress. Rules 26(a)(l) and (2) create
duties of disclosure with respect to facts alleged with

particularity. One of the purposes of that proposal was to
encourage more informative pleading practices. The disclosure duty
also is integrated with the Rule 26(f) conference. Direct

imposition of more demanding standards at the initial pleading
stage might shift the burden of specific contention to a point in
the litigation that is too early to be useful.

Several members of the Committee thought it would be a mistake
to attempt to draft rules setting heightened standards of specific
pleading for particular categories of cases. One possible approach
would be to allow lower courts to continue the longstanding process
of tailoring pleading standards to the perceived needs of different
types of litigation. This process has developed over a period of
many years, and may not be much checked by the Leatherman decision.

Another suggestion was that a motion for more particular
statement be created in Rule 8, or that Rule 12(e) be amended. The
new rule would allow a court to require more detailed pleading on
a case-by-case basis. The purpose of this provision would be to
continue and legitimize the process that often imposes detailed
pleading requirements through a motion to dismiss, commonly
followed by amendment. Many courts have often gone beyond simple
notice pleading. This experience may suggest that it is desirable
to rely on pleading practice for preliminary screening in a wide
variety of lawsuits. At the cost of appearing to relive history,

a return to some practice akin to the bill of particulars may have
real value.

The Committee concluded that the topic of pleading
particularity should remain on the agenda for further study. The
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conclusion may be that the time has not yet come for any action.
Each of the approaches named in the discussion should be explored,
however, as the basis for a further report.

O B

)

]

)

7]

]

]

]

.

7]

g
{

7

7)

£

£




{
|

AR
Rk

aﬁ'ﬁg‘%ﬁ‘
ey
i

T

T
St

BT

e

!

NN
LA
s

.
AR

P
AR,
FRTRTIH

e
W
i

i A T

"‘}vah\'
SR
.

Bty
RN,

S
R
R







M

3

ey

3y Ty oy 3 0

r

Rule 4

Rule 4(j), renumbered as 4(m) in the amendments pending in Congress, sets a 120-day
period for serving summons and complaint. In November and again in May the Committee
considered a recommendation from the Eastern District of Pennsylvania that the period be
shortened. The discussions were inconclusive, resulting in a recommendation that the Reporter
study the question and report back to the Committee. The best recollection of the group was that
although Rule 4 was much discussed during the process that led to the current proposed
revisions, there may not have been much attention devoted to this specific point.

Rule 4(j) was added in 1983 as part.of the reforms that phased marshals out of the service -
process. Until then, the standard had been a nonspec1ﬁc tdue diligence" requirement. The
Advisory Committee Note explained that there was no need for a time limit for service "[a]s fong
as service was performed by marshals." = The proposal adopted by the Suprems Court set the
period for, service at 120 days but dlffered from the rule that emerged from Congress in two
respects. There was no exphcrt provision for extendmg the period. on a good cause showing;
instead, the Note explamed that failure to meet the deadline would;result in dismissal "[u]nless
the time is enlarged by the court pursuant to Rule 6(b) " 93 FR.D. 255, 258; 263. The
Supreme Court proposal mcluded ‘a provision mtegnatmg the 120 day period with service by mail

by treating service by, mail as made as of the date\on which the process was accepted, refused
or returned as unclarmed " .

The Reporter believes that choosing the appr‘ooriate period-for service  depends on actual
experience, not on abstract theory.

The first questlon is whether in fact there are many cases in which service is deliberately
delayed up to the limits of the 120-day period, and whether this delay often has bad effects for
the defendant or, the court. If there are a 51gmﬁcant number of troubling cases, it is useful to
ask what: good may result from settmg the period so long.

It has been suggested that it is useful to provide a relatively long period for effecting
formal service as a means of famhtatmg settlement discussions. On this view, actions frequently
are filed as a signal of serious intentions that initiates a period of serious negotiation. How
useful this'may be is a question of fact, not theory. Part of the question is whether actual service

somehow interferes with a; dehcate balance between the hard srgnal of ﬁhng and the soft signal
of delaymg service.

It also is possrble that there are significant problems. in effecting service in a shorter
period. It seems likely that service is easily accomplished promptly in a high percentage of all
cases. Some defendants, ‘however may be difficult to locate, evasive, or otherwise hard to

serve. Hard knowledge, not speculatron is needed to determine the: mgmﬁcance of this
possibility. » : .

Significant reduction in the 120-day period may have the effect of generating more
requests for extensions, and more attempts to show good cause for failure to comply. Agam
it is difficult to predict the significance of this effect. If the 120-day period indeed is
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unnecessarrly long, there may be httle to fear on thrs score.

The other side of the question 1nvolves the potential harm from allowmg a perrod as long l

as 120°days. One harin' may befall court dockets and clerk’s ofﬁces the pracnc l and symbolrc
nature of these. problems is unclear. - Another harm may be that a relaxed penod for service'adds,
to: delay in litigation without any. offsettmg benefit.  Yet another harm may bé that delibetate”
delay is used as a means of prolongrng the limitations period, a question | that often, depends on
© state law. Perhaps there are other harms The frequency and 1mportan“” of t “arms agarn
is more a matter of fact than abstract theory

Local rules may bear on thrs questron A request to Mary Squrers drrector‘ of the Local
Rules Project, provrded an answer that as ‘of the! tlme of her Report in Aprrl‘ ‘1989 there were
three local rules. settrng forth drfferent perrods Two of them were later‘ ndi o
the 120-day perrod of Rule4. | Local'Rulée l702 of: the Drstnct of Puerto ‘mres that servrce
be made, or an: extenswn obtamed wrthm 30 days "1n all bank cases“ B tedy out at the

\may be‘
some evidence of expenence with. problems ansmg from the 120—day petiod: ;@f course the
absence of such rules may not show that there are no problems partrcularly sinee shortenrng the
period may. seem to conflict with Rule 4/ S, b

Any effort to shorten the penod of Rule 4(m) must take account of pendmg Rule 4(d),
which replaces the mail-service ‘provisions of present Rule 4(c)(2)(C)(n) rI’he ‘present rule
provides that if the sender does mniot receive acknowledgment of service' wrthrn 20 days from
mailing, service is to be made by other means. Rule 4(d) encourages plarntrffs to request that

defendants waive service. The request.to waive must allow a defendant a reasonable time to

return the waiver, allowrng at least 30 days from the date on which the request is sent. (The 60-
day period for returning the waiver if the defendant is outside any Judrcral dlstrrct of the United
States.does not. complicate matters, ‘since Rule 4(m) "does not apply ‘to serv1ce m a forergn
country pursuant to subdrvrsron (® or (])(1) )

The most stralght forward approach, if an-amendment seems wise, will be to substrtute
a different number in the text of the present rule. Since it is too early to reconsider the waiver
provisions of Rule 4(d), the most obvious approach would be to set a period that allows time
both to request waiver ‘and to make servrce after waiver is refused. One possrbrhty would be to
set the Rule 4(m)’ perrod at 80 days for defendants’in the United States. | A more comphcated
revision would be to. 1ntegrate Rule 4(m) with- the waiver provisions, allowmg a longer period
to effect service that is available only in' cases in‘which waiver is ‘requested and refused. Stll
more complicated versions would also revise Rule 4(d) to provide a limited period in which
waiver may be requested drawrng from the model in current Rule 4(0).

If-a new and shorter perrod is adopted for Rule 4(m), 1t may ‘be: desirable to add a
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page -3-
provision for seeking an extension by motion made during the initial period.

These alternatives may be illustrated by a draft chosen from the middle of the range of
complexity:

(m) Time Limit for Service. H-service-of-the-summons-and-complaint-is-not-made
upon-a-defendant-within-120 -days-after the-filing of-the -complaint;
(€8] The summons and complaint must be served:

(A) on a defendant within 40 days after the complaint is filed, unless on
motion made by the plaintiff within the 40-day period the court grants an
extenision to a time no later than 120 days after the complaint is filed;

(B) on a defendant in any judicial district of the United States that has been
requested to waive service under subdivision (d), within 80 days after the
complaint is filed, unless on motion made by the plaintiff within the 80-

day period the court grants an extension to a time no later than 120 days
after the complaint is filed. ‘

2 If service of the summons and complaint is not made as required by paragraph
(1), the court upon motion or on its own initiative after notice to the plaintiff,
shall must;

(A)  extend the time for service for an appropriate period if the plaintiff shows
good cause for the failure;

(B)  dismiss the action without prejudice as to that defendant; or

(C)  direct that service be effected within a specified time provided that-if-the
plaintiff shows-good-cause-for the-failure -the-court-shall-extend the-time
for-service-for-an-appropriate-perod.

(3)  This subdivision does not apply to service in a foreign country pursuant to
subdivision (f) or (§)(1).

NOTE

[Perhaps the Note should say something about problems of defective service. Shortening
the period for service may increase the situations in which service is in some way defective.
Dismissal seems inappropriate if the defendant in fact had notice; dismissal seems questionable
if limitations would bar institution of a new action and the plaintiff had grounds to belief that
effective service was made; dismissal may seem questionable even if all it means is that a new
action must be formally filed.99]
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RULE 68

Rule 68 was before the Committee in November, 1992, and May,
1993. The November meeting considered a draft based on the
proposal advanced by Judge Schwarzer. A revised draft Rule and
Note were prepared on the basis of the November discussion. The
minutes of the May meeting devoted to Rule 68 are attached.

The several other attachments flesh out the basis for further
discussion. First are slightly revised versions of a draft Rule
and Note. It should be emphasized that the Note in its present
form is designed to identify and address as many questions as
possible. It is longer than most Notes, but ‘it provides a
convenient format for raising important issues. The answers given
in the Note, as the positions taken in the Rule, are tentative.
Many of them have not been discussed by the Committee at all. Some
of them are set out simply for the purpose of providing the
semblance of an answer. Opposite answers may be better. The

discussion of contingent fees on page 8, for example, states that
a Rule 68 fee award should be based on a reasonable hourly rate,
not ‘an apportionment of the contingent fee. That is not inevitably

right. ' ) o ‘

A copy'of‘Judge Schwarzer’s article is provided to set out the
origins of the current proposal.

Finally, the longest enclosure is the first draft of a paper
prepared for a conference at NYU, expressing a number of doubts
about the wisdom of the proposal. Even a limited fee-shifting
system will encounter significant opposition. If the proposal is
to be pursued, it will be better to be able to lay such doubts to
rest.




Minutes o 14
Ccivil Rules Committee
May, 1993

Ruie‘ﬁsw_‘

Revision of the Rule 68 .offer-of-judgment procedure was
discussed‘atpthéﬂuovgmbef,“lgazﬂ@ébtihg.‘”A’dfaft‘ﬁaSed on that
discussion was presented for evaluation. . The draft would make the
of fer-of-judgnent procedure available to claimants as well as
defendanﬁ$wfTItgaLso_would‘ihcreasewthe\pOnsequences«of‘failing to’
accept an offer at least rab]l ‘ :
seeking mqhgy]p@mhges,‘ahg?war‘Jy¢u1dee'madé‘forwéttcrney fees
incurred by the offeror after expir ]
of fees awarded 'would be reduced 'to, the extent that the amount
awarded by the judgment was more fayv¢ ble to'the offeror than 'the
offer. Tﬂe‘féewaWard‘aLSoﬁMpquN ‘limited ﬁbftﬂg“émount‘oftthe”
judgment, ;86 that a claimant “wwqbﬁ“bejforpé&ﬁtojpayiigesf
greater than, the amount recovered and a defendant could not be’
forced to 'pay fees greater ‘than 1 o R

!

=d anag .8 BErEles e
‘the "amount 'recovered.

- The purpose of the r‘g\(‘ﬂis‘ionmwop.\ld be to encourage early
settlement. .The same purpose was pursued by amendments published
for comment in 1983 and 1984. Those ‘proposals met broad and
vehement opposition and were withdrawn. This proposal is meant to
impose‘legsfsériousdconse&uqﬁbes,;wiﬁh the hope that a middle
ground, can be found in" which' limited ‘attorney fee 'awards can

encourage 'early Settlemeﬁﬁﬂwiﬁhput,ﬁdféing unfair settlements or
discouragiﬁg5;itigationﬂent;;e;y. e )

One question raised by the proposal is the extent of knowledge
about settlement. The premise is that some cases that should
settle either settle later than should.be or do not settle at all.
Apart from the fact that most civil actions are resolved without
trial, however, very little is known about the settlement process.
One view of the proposal was that it would be "too compelling." It
was fearéd ‘that in many Ccases, any given level of dollar
consequences may be more serious to the‘plaintiff than to the
defendant. Fear of losing any recovery because of a fee award
might force some plaintiffs. to accept Rule 68 offers that fall
below the;feasonably expected judgment.

Another question raised by the pfoposal is the need to dispose
of more cases by early settlement. It was observed that the

average time from filing‘to‘d@sposition,is going up, but that this
fact may be due to shifting /toward more complex cases in the
overall docket. Some courts do have significant problems in
processing civil cases; in extreme circumstances, civil trials may
be nearly impossible to obtain. Such crises seem to result from
two factors—increased loads'of criminal drug prosecutions, and

persisting judicial vacancies.

as favorable as the judgmeht. In actions

ration 'of the offer. The amount
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Civil Rules Committee
May, 1993

Another premise underlying the proposal is that Rule 68 does
not now have any significant effect on settlement. The same
premise was followed in advancing ‘the’ 1983 and 1984 proposals.
Committee members continue to believe that the rule has little
effect in most cases, in part because offers are made. only after
most costs have been incurred, weakening the incentive effect of
liability for post-offer costs. It was suggested, however, that
Rule 68 does have an effect in cases that' include a statutory
attorney fee. Failure to accept an offer more favorable than the
judgment cuts off the right %o'post-oft ttorney fees even though
the offeree is a prevailing party. The prospect of losing part of’
the fee recovery does encourage settlement. At the same time, the
offer may create a conflict of interest between attorney and
client, particularly if a fee award is important to ensure actual
payment. Even apart from the conflict of interest, the effect on
settlement may be seen as undesirable coercion rather "‘than
desirable encouragement. ‘ g - C

It was noted that California has an of fer-of-judgment statute
that provides for shifting expert witness fees, and that this
procedure seems to have a desirable effect in encouraging
settlement. o ‘ - T ‘

It was suggested that it is inapprqpriéte‘td}reﬁerﬁxéwRule,Gsw
consequences as a sanction. The rule is not based on inappropriate
behavior. The test is not one of subjective bad faith, nor even of
objective unreasonableness. ' Neither a party nor, by reflection,
counsel, 'should be stigmatized‘as‘if it were. Lo ‘ ‘

Discussion of the sanction terminology led to discussion of
authority to affect attorney fee awards under the Rules Enabling
Act. The "sanction" terminology seems appropriate for enforcing a
procedural duty. The Enabling Act should authb;ize Rule 68 if the
rule creates a procedural duty to guess right about the eventual
judgment. Imposition of consequences then falls within the power
to create the duty. Attorney fee awards are .commonly authorized
for violation of other procedural duties; Rule 37 is a good
example. Some members of the Committee were uncertain, however,
whether this analogy is persuasive. There is power to create a
discovery procedure. It is not s0 clear that there is power to
create a duty to settle substantive claims. Shifting
responsibility for attorney fees is a departure from the prevailing
"American Rule," and may seem substantive when used as an incentive
to settle rather than as a means of enforcing more obviously
procedural duties. This fear is not allaye@:b?\ﬁhe'fact that the’
proposal is designed to put the offeror — at best — in a position
no better than would have resulted from acceptance of the offer.
Other sanctions, such as double costs, might seem more appropriate.
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fAlternatlve‘sanctlons‘were discussed further. One possibility
i be ly to award a flat proportion of . the. difference.,
ffer and judgment. Another mlght be to allow the’ offeror
M"between entering judgment, on. the ‘offer and’ enterlng “
n some ba51s calculated from the actual judgment and. a]]
anctlon.k Yet | another mlght be . to’ de51gn,a 51mp1e

m b
Hy N

ost-offer fee. awards are. capped at the amount of

d gudgment.nlf judgment 'is $100, QOO more

'é maximum, fee award would be. 10
o ‘but could put the of erorﬂwn
a

u

y‘prove ~ W g €
‘ Another alternatlve would be to makevRule’ﬁs ava11ab1
\y; ttorneynfeens anctions.

i m“ i

7

g
T
<

7

L




Rule 68.

Offer of Settlement

(a) Offers. A party may make an offer of settlement to another

party.

(1) The offer must:

(2)

(A) be in writing and state that it is a Rule 68 offer;

(B) be served at least 30 days after the summons and
complaint if the offer is made to a defendant; .

(C) [not be filed with the court] {be filed with the
court only a§,prov1deqmi§ (b)(2) or (c)(2)}:

(D) remain open‘%df‘{a"Stgtéd §éricd of] at least 21
days unless the court orders a different period;
and ‘ e | '

(E) specify the relief offered.

The offer may be withdrawn by writing served on the
offeree before the offer is accepted.

(b)_Acceptance; Disposition.

(1)

(2)

An offer made under (a) may be‘dccepted by a written
notice served [on the offeror] while the offer remains

open. .

‘A‘party may file (the} [an accepted] offer, notice of

acceptance, and proof of service. The clerk or court
must then enter the judgment specified in the offer.
[But the court may refuse to enter judgment if it finds
that the judgment is unfair to another party or contrary
to the public interest.]

(c) Expiration.

(1)

(2)

An offer expires if [rejected or] not accepted before
withdrawal or the end of the period stated or ordered

~under (a)(1)(D).

Evidence of an expired'offer is admissible only in a
proceeding to determine costs and attorney fees under
Rule 54(d).

(d) Successive Offers. A party may make an offer of settlement

after making [, rejecting,] or failing to accept an earlier
offer. A successive offer that expires does not deprive a
party of (remedies)} [sanctions] based on an earlier offer.

(e) {Remedies)[Sanctions]. Unless the final judgment is more

favorable to the offeree than an expired offer the offeree
must pay a {remedy} [sanction] to the offeror.

(1)

If the offeree is not entitled to a statutory award of
attorney fees, the {remedy} [sanction] must include:
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(2)

(3)

(4) ()

(B)

(A) costs incurred by the offeror after the offer'

expired; and

(B) reasonable attorney fees incurred by the offeror
after the offer expired, limited as follows:

(i) the monetary difference between the offer and
Judgment must be subtracted from the fees, and

(;i) theufee award m not exceed the money amount

\If the offeree u 1s ent"r‘ to a statutory award of
*attorney fee ik

1{sanct10n] must include:

(A). costs 1ncurred by t e‘lofferor ‘after the offer

explred, and ”WW ‘ §
H"‘ "

(BS denlal of attorney fees 1ncurred by the offeree
after the offer explred.

(A) The court may reduce the {remedy}[sanctlon] to

‘avoid undue’ hardship [or because the”judgment could
not reasonably have ‘been expected at the time the

offer expired].

- (B) No {remedy may be given} [sanction may be imposed]

on dlspos1tlon of an actlon by acceptance of an
offer under this rule or other settlement.

A Jjudgment for a. .party demandlng relief is more favorable
than an offer to it:

(i) if the amount awarded - 1nclud1ng the costs,
-+ attorney fees, and other amounts awarded for
the period before the offer‘ {was served}
[expired] - exceeds’ the monetary award that
would have resulted from the offer; and x

(ii) if nonmonetary relief .is demanded and the
judgment includes all the nonmonetary relief
offered, or substantlally all the nonmonetary
relief offered and additional relief.

A judgment is more favorable to a party opp051ng relief
than an offer to it:

(i) if the amount awarded — 1nclud1ng the costs,
wattorney fees, and other .amounts awarded for
the period before the offer (was served)
[expired] — is less than the ‘monetary -award

that would have resulted from the offer, and

- (ii) if. nonmonetary rellef is demanded and the
judgment does. .not 1nc1ude [substantlally] all
the nonmonetary rellef offered.
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(f) Nonapplicability. This rule does not apply to an offer made in

an action certified as a class or derivative action under Rule
23, 23.1, or 23.2.

Fee statutevalternative

(e) {(Remedies}[Sanctions]. Unless  the final judgment is more

favorable to the offeree than an expired offer the offeree
must pay a {remedy}[sanction] to the offeror.

(1) The {remedy}[sanction] must include:
(A) costs inqufféa‘gby Wéﬁe xc%%érbr after the offer
' expired; and s o '
(B) ,reasdnable attorney;fees incurred by the offeror
after the\offer”expirgd, limited as follows:

(i) the monetary difference between the offer and
judgment must be subtracted from the fees; and

(ii) the fee award must not exceed the money amount
of the judgment. ‘

(2) (A) The court may reduce the {remedy}[sanction] to
: avoid undue hardship. [or because the judgment could
not reasonably have been expected at the time the

offer expired}. A ‘ ‘

(B) No {rémedy may be given}[sanctipn may bé imposed]:

(1) against‘a party that otherwise is entitled to
a statutory award of attorney fees;

(ii) on disposition of an action by acceptance of
an offer under this rule or other settlement.

(e)(2)(B)(i) might take less protective forms: No remedy may be
given:

Costs but not fee shifting

(i) that requires payment of attorney fees by a
party that is entitled to a statutory award of
attorney fees; or

Statutory fees not affected

(i) that affects the statutory right of a party to
an award of attorney fees;
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COMMITTEE NOTE

Former Rule 68 has been properly criticized as one-sided
and largely ineffectual. It was available only to parties defending
against a claim, not to partles makmg a claim. It provided little
1inducement to make or accept an offer since in ‘most cases the only
penalty suffered by dechmng an offer was the imposition of the

typ;callyy msubstannal “taxable cost’sfsubsequently ‘mcurred by. the

| ;sted after ‘the ‘decmon m

S mrough Rule 68
lls and would create
ts |be ause parties
tis -averseness, and

offers could p{.duce ina
‘unequal pressures’and
often, have 'di '
resources.

‘ The ba51s ‘Wfor many;of the changes made in the amended
Rule 68 is provmded in an article by Judge William W. Schwarzer,
Fee-Shifting Offers of Judgment — an Appmach to Reducing the
Cost of Llugatlon“ 76 Judxcature 147 (1992) ‘

The amended rule allows any, party to make a Rule 68
offer. The incentives for early settlement are increased by
increasing the consequences for failure to win a judgment more
favorable than an expired offer. A plaintiff is liable for post-offer
costs even if the plaintiff { takes nothing, a result accomplished by
removing the language t that supported the contrary ruling in Delta
Air Lines, Inc. v. August -1981, 450' U.S. 346. Post-offer
attorney fees are shlfted,} subject to two lumts " The amount of
post-offer attorney fees is reduced by:the dlfference between the
offer and the judgment. ' In addition, the attorney fee award cannot
exceed the:amount of the judgment. A plamtlff who wins nothing
pays no attorney fees. A defendant pays no more in fees than the
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amount of the judgment.

A plaintiff’s incentive to accept a defendant’s Rule 68 offer
includes the incentive that applies to all offers — the risk that trial
will produce no more, and perhaps less. It also includes the fear
of Rule 68 consequences; the defendant’s post-offer attorney fees:
may reduce or obliterate whatever judgment is won, leaving the
plaintiff with all of its own .expenses and the dpfendantés post-offer
costs. A defendant’s incentive to accept'a‘plaintiff’s Rule 68 offer
is similar; not only must it pay a larger judgment, but it can be
held to pay post-offer costs and the plaintiff’s post-offer attorney -
fees up to the amount of the judgment. : o

Attorney fee shifting is limited to reflect the difference‘
between the offer and the judgment. The difference is treated as

. @ benefit accruing to the fee expenditure.. If fees of $40,000 are

incurred after the offer  and the judgment is $15,000 more
favorable than the .offer, for example, the maximum fee award is
reduced to $25,000. -

Subdivision (a). Sevér;a‘l formal requirements »are‘imposéd on the Rule 68

offer process. . Offers may be made. outside of Rule 68 at any time
before or after an action is commenced. The requirement that the
Rule 68 offer be in writing and state that it is made under Rule 68
is designed to avoid claims for awards based on less formal offers
that may not have ﬁeén\pecogrﬁzed as paving the way for an-award.

A Rule §8; pffer“‘i‘s not to be filed with the court until it is
accepted. ”Thue\,bffgror should not be influenced by concern that an
unaccepted offer may work to:its disadvantage in later proceedings.

The requirement that an offer remain open for at least 21
days is intended to allow a reasonable period for evaluation by the
recipient. Consquences cannot fairly be imposed if inadequate time
is allowed for evaluation. Fees and costs are shifted only from the
time the offer expires; see subdivision (e)(1) and (2). A party who.
wishes to increase the prospect of acceptance ‘may set a longer -
period. The court may order a different period. As one example,
it may not be fair to ‘require a defendant to.act on an offer early in
the proceedings, under threat of Rule 68 consequences, without
more time to gather information. If the court orders that ‘the
period for accepting be extended, ithe offer can be withdrawn under
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paragraph (2). The opportumty to withdraw is important for the
same reasons as the power o extend — developing information
may smdke’ the offer seem less attractwe to the ‘plaintiff just as it
may make the offer seem’ more attractive to the defendant. As
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another example the 21-day perlod may foreclose offers close to
court’can grant perrmssron to shorten the penod to make‘ x

-

It also enahles a party ‘to retam ‘ontrollaof jits‘owin offer mlface of e
“tendmg the ’nmer\for acceptance Wlthdrawal nullifies
ot be’ ased’ upon a wrthdraWn offer

lth‘ wa was served first, the

‘ gment Lmay be entered by the
el of the offer. Ordinarily the
oney» or recovery of clearly
h »court is' more 'likely to be
1:0r 'declara tory relief. ‘

clerk should ente
1dent1ﬁed ,nproperty Chc
requrrecl fot entry;ofian injun

The court has the same ipower to refuse to enter judgment
efiis "gudgment on agreement of the
ction. may be found contrary to
if it »requrres the court to enforce -
A settled decree

under Rule 68 as'it;has to T
parties in jother settmgs A
the public;interest, for example
terms that the court'feels un‘
may affect public i mterests in/broader terms, parhcularly in actions- -

ict of public: institutions, protect - -
loyment practlces
enforcela decree that defeats
A Rule: 68w’_]udgment also mrght
1 ultxparty qaction.
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™ ™

illustration of unfairness would be an agreement to allocate all of
a limited fund to one party, excluding others. Less extreme
settings also might justify refusal to enter judgment.

1
W DN

H

Subdivision (c). An offer expires if it is not withdrawn or accepted.

An expired offer may be used only for the purpose of
providing remedies under subdivision (e). The procedures of Rule
54(d) govern requests for costs or attornéy fees.

3 3
N -V

8 Subdivision (d). Successive offers may be made by any party without
9 losing the opportunity to win remedies based on an earlier expired
10 offer, and without defeating exposure to remedies based on failure
11 to accept an offer from another party. This system encourages the
“12 parties to make early Rule 68 offers, which may promote early
= 13 settlement, ‘without losing the opportunity to make later Rule 68
. 14 offers as developing familiarity with the case helps bring together
“15 estimates of probable value. It also encourages later Rule 68 offers
o 16 following expiration of earlier offers by preserving the possibility
17 of winning remedies based on an earlier offer.
~18 The operation of the successive offers provision is
19 illustrated by Example 4 in the discussion of subdivision (e).
20 Subdivision (¢). Remedies are mandatory, unless reduced or excused
| 21 under paragraph (3). \
22 Final judgment. The time for determining remedies is
LZS controlled by entry of final judgment. In most settings finality for
24 this purpose will be determined by the tests that determine finality
25 for purposes of appeal. . Complications may emerge, however, in
26 actions that involve several parties and claims. A final judgment
27 may be entered under Rule 54(b) that disposes of one or more
(728 claims between the offeror and offeree but leaves open other claims
“29 between them. Such a judgment can be the occasion for invoking
30 Rule 68 remedies if it finally disposes of all matters involved in the
T31 Rule 68, offer. It also is possible that a Rule 54(b) judgment may
=32 support Rule 68 remedies even though it does not dispose of all
33 matters involved in the offer, A plaintiff’s ‘§50,000“0ffer to settle
34 all claims, for example, might be followed by a-$75,000 judgment
~35 for the plaintiff on two' claims, leaving two other claims to be
f.m36 resolved. Usually it will be better to defer the determination of
L
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remedres to a single proceedlng upon completron of the entire.

actron I there is.a specra] need to determme remedres promptly, .
however, an interim award may ‘be made as ‘soon as it'is ~
inescapably clear that the ﬁnal judgment will be. more { favorable. |

Ay

than the' offer |

f&sts_aud__ees_t Remedres are limited to costs and attorney

fees. ' Other expenses are excluded for a varrety of reasons. In

part the limitation reflects the polrcles that underlie the limits of
attorney fee awards discussed below In addition, the limitation

reﬂects the great varrablhty of other expenses and the drfﬁculty of '

determrmng whether partrcular expenses are reasonable

Costs for the present purpose mclude all costs routinely
taxable?under Rule 54(d) Attorney fees are. treated separately

is ,‘ OVISIOH supersedes the constructton of Rule 68 adopted in. h

;f‘Chesny, 473 U. S. 1 (1985), ”der‘ which statutory

only if, tlie’ statute treats them as costs O

Several limits are placed on remedies based on attorney fees
incurred’ after a Rule 68 offer exprred . The fees must be.
reasonable. The award is reduced by’ deductmg from the amount
of reasonable fees the monetary dlfference between the offer and

the judgment. To'the extent that the judgment i more favorable ‘

to the offeror than the offer, it is fair to attnbute the drfference to
the fee expendrture Thrs reductron 1s hmrted to monetary

It 01,
.w‘l

R
r'lot

only avprds
drfﬁeulues of settmg \a{mone elief
dlmmrshes the rrs of “detemn
public interest! "1

attome tfees are treated as costs for purposes of Rule 68 1f but:
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Several examples illustrate the workmg of thxs capped
benefit-of-the-judgment” attorney fee prov1sxon

Example 1. (No shifting) After its offer to settle for
$50,000 is not accepted, the plaintiff ultimately recovers a $25,000
judgment. Rejection of this offer would not result in any award
because the judgment is more favorable to the offeree than the
offer. Similarly, there would be no award based on an, ‘offer of
$50, 000 by the defendant and a $75 000 judgment for the. plaintiff,

hiftin n rejection of plaintiff’s offer) After
the defendant rejects the plaintiff’s $50,000 offer, the plaintiff wins
a $75,000 judgment. (a) The plaintiff incurred $40,000 of
reasonable post-offer attorney fees. The $25,000 beneﬁt of the
judgment is deducted from the fee expendlture leaving an award
of $15,000. (b) If reasonable post-offer attorney fees were
$25,000 or less, no fee award would be made. (c) If reasonable
post-offer fees were $110,000, deduction of the $25, OOO benefit of
the Judgment would leave $85 000; the cap that hrmts the award
to the amount of the judgment would reduce the attorney fee award
to $75, OOO

After . the plamtlff rejects the defendant’s $75 000 - offer, the
plaintiff wins a $50,000 judgment. (a) The' defendant incurred
$40,000 of reasonable post-offer attorney fees, The $25,000
beneﬁt of the Judgment is deducted. from the fee expendlture
leaving a fee award of $15,000... (b) If reasonable ; post-offer
attorney fees we‘re $25, OOO or less, no fee award, would be made.
©If reasonable post-offer fees were $1 10 000 deduction of the
$25,000 benefit of the Judgment would leave $85, 000; the cap that
limits the fee award to the amount of ithe Judgment would reduce
the attomey fee award 1o §50 000: The plamttff’s Judgment would
be completely offset by the fee award and the plamtlff would
remain liable for post-offer costs.

Example 4, (Sgggesgrve g& 5) After a defendant’s $50,000

offer lapses, the defendant. makes a new $60;000 offer that also
lapses. (a) A judgment of $50,000 or less reqmres an award based
on the amount and time of the $50 000 offer. (b) A judgment
more than $50,000 but not more than $60, 000 requires an award
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based on the amount and time of the $60,000 offer. This approach

preserves the incentive to make a successive offer by preserving the -

potential effect of the fl;fst offer.

The effect of each offer is

Counteroffers are R

pt fer o
resultmg in a net, award to' the party entltled to
: ; example a plamtlff mlght make an

T

ey fees of $5 000
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offer. (a) The defendant’s offer to pay $10,000 to the plaintiff to
settle both claim and counterclaim is followed by a $25,000 award
to the plaintiff on its claim and a $40,000 award to the defendant
on its counterclaim. The result is treated as a net award of
$15,000 to the defendant. This net is $25 ,000 more favorable to
the defendant than its offer. If the defendant’s reasonable post-
offer attorney fees were $35,000, the attorney fee award payable
to the defendant is $10,000. (b) If the defendant’s reasonable post-
offer attorney fees in example (a) had been $45,000, the attorney
fee award payable to the defendant would be limited to the $15,000
amount of the net award on the merits. (c) The defendant’s. offer.
to accept $10,000 from the plaintiff to settle both, claim and
counterclaim is followed by an award of nothing to the plaintiff on.
its claim and a $40,000 award to the defendant on its counterclaim.
The result is treated as a net award of $40,000 to the defendant,.
which is $30,000 more favorable to the defendant than its offer. .

Contingent Fees, The fee award to a successful plainﬁfﬁ,
represented on a contingent fee basis should be «calculated on a
reasonable hourly rate for reasonable post—offer',s”emi‘casy, not by
prorating. the contingent fee. The attorney should ikeep time
records from the beginning of the representation, not for the post-
offer period alone, as a means of ‘ensuring the ‘1r%as{dhab1§};ﬁm¢

required for,ﬂle?‘jpo‘st—]offer period. - Py RN

Hardship or surprise. Rule 68 awards may be reduced ito
avoid undue hardship or reasonable surprise. Reduction may, as
a matter of disc:i}etion, extend to denial of any award.  As an
extreme illustration of hardship, a severely injured plaintiff might
fail to accept a:$100,000 offer and iwin a $100,000judgment
following a reasonable attorney fee expenditure:of $100,000 by the
defendant. A fe¢ award to the defendant that would wipe out any
recovery- by the plaintiff could be found unfair.. Surprise i$ most
likely to be found when:the law has changed between the time an
offer expired and 'the time of judgment. Later discovery of vitally
important ;}fggmalajtiﬁfomaﬁon %11&0 may establish that the judgment
could not, reasonably. haye been expected at the time the offer
expired. i . ! | - R

Statutory Fee Enti;!gment; Rule 681€60nséi£1uences for aparty.
entitled to statutory attorney fees have. been. governed by the

decision in Marek:v. Chesny, 473 U.S. 1 (1985). Revised Rule 68
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contmues 10 prov1de that an otherwise existing right to a statutory

fee ‘award'is cut off as to fees incurred after exp1ratlon of an offer” -

more* favorable than the judgment ‘The only - additional Rule 68
consequence for a party ‘entitled to- statutory fees is: hablhty for '
costs incurred by the' offeror after the offer explred " The' fee
award prm'lded by subd1v151on (e)(l)(B) for other cases 1s not
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The total amount of the offer controls the comparison. There is
little point in denying a Rule 68 award because the offer was
greater than the final judgment in one dimension and smaller —
although to no greater extent — in another dimension. If the offer
does not specify separate amounts for each element of the final ‘
judgment and award, the same comparison is made by matching
any specified amounts and treating the unspecified portion of the
offer as covering all other amounts. For example, a defendant’s
lump-sum offer of $50,000 might be followed by a $45,000
judgment for the plaintiff. The judgment is more favorable to the
plaintiff than the offer if costs, attorney fees, and other items
awarded for the period before the offer expired total ‘more than
$5,000.

Comparison of the final judgment to successive offers
requires that the judgment be treated as if entered at the time of
each offer and adjusted to reflect any Rule 68 award that would
have been made had judgment been entered at that time. To
illustrate, a plaintiffs $25,000 offer might be- followed by
reasonable attorney fees of $15,000 before a defendant’s $35,000
offer, followed by a $30,000 judgment. - The judgment is more
favorable to the plaintiff than the offer because a $30,000 judgment
at the time of the offer would have. supported a $10,000 fee award
to the plaintiff. -The judgment and fee award together would have
been $40,000, $5,000 more than the offer. 3

Nonmonetary relief further complicates the comparison
between offer and judgment. A Jjudgment can be more favorable
to the offeree even though it fails to include every item of
nonmonetary relief specified in the offer. In an action to enforce
a covenant not to compete, for example, the defendant might offer.
to submit to a judgment enjoining sale of 30 specified items. in a
two-state area for'15 months. A judgment enjo’irjing sale of 29 of
the 30 specified items in a five-state arca for 24 months is more
favorable to the plaintiff if the omitted jtem has little importance
to the plaintiff. Any attempt to undertake a careful evaluation of
significant differences between offer and judgment, on the other
hand, would impose substantial burdens and- often would prove
fruitless. . The standard of comparison adopted ' by subdivision
(e)(4)(A)(iD) reduces; these difficulties by Tequiring that the
judgment include substantially all the -nonmonetary relief in the
offer and additional relief as well. The determination whether a
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judgment awards substantlally all the offered nonmonetary rehef is

a matter- of tnal court dxscretxon entrtled to substanual deference on‘ v,

appeal ST el SN o e
The tests comparmg the money t:omponent of an offer with.
the money tcomponent "of “the" j ,‘comparmgwthe‘
nonrn‘onetaryf ccomponent hiithe
component -of the- ;judgmient bo must’ ‘e satlsﬁed to support
awards i wacuons for both 'mor tary;irand“
Gains'i in oneﬂdlmensmn cannot be compared (
dimension. i« n ) s A e

The same process is followed, in converse fashion, to
determine whether:a Judgment is more favorable to a party
opposmg rehef T e

There is' no. separate prov151on for offers for structured
Judgments that” spread monetary relief overia period of time,
perhaps - including condmons subsequent that discharge further
liability. ' The potent1a1 difficulties can be reduced by framing an

offer in alternative! terms ‘specifying a single sum and allowing the -

option. of convertmg uthe sum- into' a- structured judgment. If only
a structuredi ]udgment isloffered, however, the task of comparing
a single-sum Judgment with.a structured offer is not Jusuﬁed by the
purposes of Rule 68, even when a reasonable actuarial value can
be attachedito the' offer | If lapphcable law permits a structured
Judgment a’fter adjudleatlo _however it: may be possible to
: h a'single sum offer. | Should a structured
Judgment offen be ‘ff owed bye
| ompanson should ,be made under . the
onmonetary relief, since the elements of
o coincide directly: |
t’“’t T THE S |
offers. (No separate provrslon is made for offers
tance:by more:than one party. . Rule 68 can be
‘ar“ fashton lf there us a true Jomt nght or

f i

N 'w [IIRAE I

: Pty ‘MJ e “
. [

the comphcatlons entalled by a dlfferent
elatlonshtps that estabhsh ‘the joint right or
‘ ;not apply in other cases' in which an ioffer
more than one party. The only situation

approach and by i
liability. Rule 68isho
requires acceptance by

a 'structured judgment, it seems
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that would support easy administration would involve failure of any
offeree to accept, and a judgment no more favorable to any
offerece. Even in that setting, a rule permitting an award could
easily complicate beyond reason the already complex strategic
calculations of Rule 68. Offers would be made in the expectation
that unanimous acceptance would prove impossible. Acceptances
would be tendered in the same expectation. Apportioning an award
among the offerces also could entail complications beyond ‘any
probable benefits. | |

Subdivision (f). Rule 68 does not apply to actions certified as class or

derivative actions under Rules 23, 23.1, or 23.2. This exclusion
reflects several concerns. Rule 68 consequences do not seem
appropriate if the offeree accepts the offer but the court refuses to
approve settlement on that basis. It may be unfair to make an
award against representative parties, and even more unfair to seck
to reach nonparticipating class members. The risk of an award,
moreover, may create a conflict of interest that chills efforts to
represent the interests of others.

The subdivision (f) exclusions apply even to offers made by
class representatives or derivative plaintiffs. Although the risk of
conflicting interests may disappear in this setting, the need to
secure judicial approval of a settlement remains. In addition, there
is no reason to perpetuate a situation in which Rule 68 offers can
be made by one adversary camp but not by the other.
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Fee-shifting offers of judgment——an

approach to reducing the cost of litigation
While the English loser-pays rule is a flawed approach to reducing the cost of litigation in the

United States, the English payment-into-court rule offers a model for limited fee shifting to

encourage early settlement. This process can operate through amendment of Rule 68 of the Federal

Rules of Civil Procedure.
by William W Schwarzer

After fighting since 1988 over “The
Uncollected Stories of John Cheever,” the
publishing firm Academy Chicago and the
late writer's family reached a settlement
this week .... The Cheevers have now
agreed to drop a lawsuit they had filed in
New York. In exchange, Academy Chicago
said it would not publish anv out-of-copy-
right material by the celebrated writer. ...

The Cheevers, whose legal fees were es-
timated at more than twice the $420,000
Academy paid, could not be reached for
comment. Their lawyer. .. said yesterday:
*“They are elated.”

Elated?

“They're elated it’s over,” he amended.

But is *‘elated™ really the word he
wanted to use?

“I think ‘relieved’ is more accurate,” he
agreed.'

The views expressed in this article are not neces-
sarilv those of the FJC. The author is indebted to
John Shapard, who conceived the make whole
principle. Edward Sussman helped prepare this
article, Professor Tom Rowe provided valuable as-
sistance, and Professor Roy Simon facilitated our
research.

1. Swreitfeld, Cheevers, Publisher End Fight, Wask-

NcTox Post, January 25, 1992, at C5.
. 2. Hensler et al, Taenps tn TorT Limcation: T
Story Berinn THe Stamismics 27 (1987), as cited in
Saks, Do We Really Know Anvyihing About the Behavior
of the Tort Lingarion System—-and Why Not. 140 U.
Pexn. L. Rev. 1147, 1282 (1992) (statistic based on
non-auto 1oris).

3. Drawing on data from Kakalik & Pace, Costs
AND COMPENSATION PAID IN TORT LITICATION vi, 67
€8. 75 (1986) and Sturgis, *"The Cost of the U.S.
Tor1 Svstem: An Address to the American Insur.
ance Association”" (1985), cited in Saks, supran. 2,
at 1281-1283.

s it possible to reduce the cost of
litigation by creating incentives
to settle quickly? Virtually no-
body disputes that costs have sky-
rocketed and are often disproportion-
ate to the stakes. One recent study re-
ported that it costs $2.33 to deliver S1
in compensation to tort victims.? The
total cost of tort litigation alone in
1985 has been estimated as high as
$29-36 billion, onlv $14-16 billion of
which went to compensate victims.®

Some argue that the cost of litiga-
tion could be reduced by adopting the
English “loser pays” rule. Advocates
of the rule maintain that it would not
only restrain frivolous or marginal lit-
gation, but would also more fully com.
pensate the prevailing party. Yet a
closer look at the rule reveals that, at
least on this side of the Atlantic, it
would be counterproductive. It would
tend to deter meritorious as well as
frivolous claims and defenses, fail to
distinguish between the real winners
and losers, and produce windfalls as
well as draconian penalties.

English practice does, however, of-
fer an alternative approach of greater
promise—the *‘payment into court”
rule under which a defendant mav de-
posit in court 2 sum in satisfaction of

the plaintiff's claim. If the plaintiff
does not accept it. goes to trial, and re-
covers less thar: the sum offered, it is
not entitled to recover costs and in-
stead must pay the defendant’s costs
(which in England include reasonable
attorney fees as determined bv a tax-
ing master) from the time of the pav-
ment into court,

Our own Rule 68 of the Federal
Rules of Civil Procedure is a cousin of
the English practice. But Rule 68 has
never had a significant impact, largely
because it is limited to court costs. The
utility of the English practice of pay-
ment into court (coupled with grow-
ing interest in the United States in ex-
perimenting with fee shifting)
suggests that revision of Rule 68 to en-
courage early settlement without in-
flicting draconian penalties or gener-
atng windfalls deserves renewed and
serious consideration.

Twice before, in 1983 and 1984, the
Advisory Committee on Civil Rules
considered amendments of Rule 68 to
include attorney fees, but both at-
tempts met with vigorous opposition
and failed. The principal objections
were that fee-shifting offers of judg-
ment could have a devastating impact
on plaintiffs (including those with

TAam



meritorious claims}, and that they
could circumvent the statutory provi-
sions for attorney fees in civil rights
cases, undermining important policies
underlving the civil rights laws.

The revision proposed in this article
meets these objections. It would per-
mit plaintiffs as well as defendants to
make offers of judgment. If the
offeree fails after a trial to improve his
or her position over what it would have
been had the offer been accepted, the

offeror is entitled to post-offer costs

(including reasonable attorney fees).
But the amount of costs that could be
recovered under the rule would always
be limited' to the lesser of the follow-
ing: the amount of the judgment, or
the amount needed to make. the’
offeror whole for having had to go to
trial. Claims subject 1o statutory fee
shifting and class and derivative ac-
tions wouldibe exempted: -

This article first anahzes the opera-
tion of +he English loser-pays and pay-
ment-into-court rules as background for
the proposed revision. It then describes
how the proposed amendment would
functon and éxplores its impact on the
dvnamics of the settlement process.

' ' L i . ' Tk e
“The loser-pays rule in England
.Under the Erglish rule. “costs follow
‘the event.” Generally, in civil non-fam-
ily litigation, the losing party pays the
costs of the prevailing party as taxed,
including reasonable attorney fees.
“This practice, however, has significant
limitations and qualifications.

First, costs are notiawarded where
the losing party’s represenitation is fi-
nanced through legal aid. Parties
whose incomes fall below blue-collar
or middle-class levels are eligible for
such aid, although they may be re-
quired to make some contribution as
their means permit.* Control is exer-
cised over the acceptance of cases to
screen out complaints with no reason-
able chance of success. '+ = -/

Second, the loser-pays rule is cir-
cumscribed by the way in which costs
are awarded. On the entry of final
judgment, or of an interlocutory order
such as an injunction, the prevailing
party applies for taxation of costs at-
tributable to that event. Costs, there-
fore, are awarded not only at the end
of the litigation but also at intermedi-

Aslong as
civil cases are
tried before juries,
fee shifting must
. be approached
‘with cauticn.

Phoh
o

!
|
he

ate stages and may be awarded to a
party that does not prevail in the end.
Costs, which include both solicitors’
and barristers’ fees, are considered to
be a reasonable amount in respect of
all costs reasonably incurred, with any
doubts the taxing officer may have re-
solved in favor of the paying party. The
taxing officer, who functions some-
what like a federal magistrate judge,
determines fees with reference to a'fee
schedule, taking into account the time
spent. a reasonable hourly rate (which
is less than that actually charged by at-
torneys), and a multiplierbased on
the amountiat'stake, the complexity of
the matter, and the degree of skill re-
quired! Awards tend. to run at 60-70
percent of dctual ffees.® o
- Costs'are: taxed against parties. not
the auodrneys; except in'a case of mis-
conduct, which doés not include
maimahinin‘\g an pxisui%cc]:“ss‘ful action.
Taxing fnasters have wide: discretion,
but the'losing party'sifinancial situa-
tion is genérally not fegarded as rel-
evant. Losing a lawsuit can'therefore
have: severe'fi hdﬁxcial*}‘c&qséqucf‘icés.
Even-if a party is'unable/to pay a cost
order, the order remains on the books
as a continuing liabiligy. ! 1%
SR
Loser-pays in the U.S:
How would ithe English/'rule‘work in
the United States? In|the absence of
comparable legal aid, access to the
courts by economically disadvantaged
people woiild be burdened. Although
. . ‘ ! ' .

148  Iudirnture Vnlume 76 Number 3 O)etrber-Noniemheor iQO?

contingent fee arrangements weuld
still be available, unsuccessful plain-
tiffs would be exposed to the risk of
losing their assets to pay the de-
fendant's fees. (The English rule does
not tax costs against attorneys and,
presumably, any American version
would not do so either.) But the rule’s
potentially harsh impact would not be
limited to those on the lowest rungs of
the economic ladder. Even individuals
with annual incomes in the $50,000 to
$75,000 range would face difficult de-
‘cisions whether to hazard having to
pay an opponent’s fees that might
equal or exceed their annual income.
This risk falls equally on plaintiffs and
defendants. An individual or small
‘business confronted with an unin-
sured claim, for example, might settle
rather than assert a reasonable de-
fense and risk having to pay the plain-
tiff's fees if the defense is unsuccessful.
The rule would deter some litigation,
but it would do so more on the basis of
a litigant’s risk averseness than the
merits of the litigant’s case. '
Why, then, does the loser-pays rule
survive in England? Apart from tradi-
tion and legal aid, one explanation lies
in the profound differences between
the British and American civil justice
svstems. England virtally abolished ju-
ries in civil cases (except for libel and
malicious prosecution) more than 50
years ago.® Cases are tried before
judges whose decisions :are narrowly
bound by precedent, not only on liabil-
ity but on damages as well. Outcomes,
therefore, tend to be more predictable
in England, than in the United States.
As aresult, litigation decisions in the
two systems are fundamentally differ-
ent. A case that might to some appear
frivolous or marginal upon filing in an
Americdan court may still lead to a
plaintff’s verdict; similarly, an appar-
ently weak defense may prevail before
a jury. As long as civil cases are tried
before juries, fee shifting must be ap-
proached with caution, lest it result in

4. Published reports indicate that the propor-
tion of people eligible for aid has decreased in re-
cent vears from about 70 percent to about 40 per-
cent. See A Survev of the Legal Profession, THE
EconomisT, July 18-24, 1992, at 15-17.

5. 1d.

6. Admunistration of Justice (Miscellaneous Pro-
visions) Act, 1933 (restricung the nght 1o trial by
jurv in civil cases to defamauon and « ther limited
excepuons).
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imposition of possibly devastating pen-
alties againstiactions or defenses that
could have been winners.

Moreover, lack of predicuability in
American law is not limited to juries.
Substantive and procedural law has un-
dergone constant and sometimes dra-
matic change during the past 40 years.
Law in America is more volatile and less
precedent-bound than in England.
Propositions that might atone tme have
been thought frivolous or at least highly
speculative, have become accepted. It is
a rare case of which one can say with as-
surance that it cannot prevail.

If, then, there are circumstances
that tend to lead to what many regard
as an excess of litigation, thev probably
refiect the nature of our system more
than the litigiousness of the popula-
tion. It does not seem Wwisei1o Irv to
cure problems inherent in: our'legal
system by exposing parties who use it
to severe and uncontrollable hazards.

At least two additional reasors, exist
for rejecting the conventional loser-
Pvs rule: it mistakenlv equates
Closer™ with *“party agz.:.st whom
Jjudgment is entered,” and it fails to
< ount equitably for the costs thal the.
“winner” may impose on the “loser."”

To illustrate this point, suppose the
plaintiff in a personal injury acton re-’
covers a judgment of $30,000. after in-
curring attorney fees of $10,000. Un-
der the loser-pays rule, the defendant
v -id have to pay the ‘plaintiff
¥+ 700. But suppose further that the
c.tendant had offered to sette the
case for $35,000, and thereafter hadto
Pay substantal'attorneyv fees to'defend
the case at trial. Had the plaintiff ac-
cepted the defendant’s offer, thc‘”m%t—
ter would have cost the defendant only
$35,000. But by virtue of the loscxﬁ;}b"a&s‘
rule, the defendant—who was the real
“winner” in the sense that the judg-

ment was less than what he or she had -

offered to pay—incurred a loss' of
nore than $40,000 ($30,000t6 pay the
verdict and $10,000 for the plaintiffs
reasonable attorney fees, plus the de-
fendant’s own fees). ‘ ;
Or suppose the plaintiff had recov-
ered a judgment »f only $500 after re-
Jjecting the defe- dant's $35.000 offer.
It makes no eco: smic sense 10 regard

7. See wextat note 11, mfra.

"The payment-into-cor

the plaintiff as the winner in this situa-
tion and require the defendant to pay
the fees, which would probably vastly
exceed the amount of the Jjudgment.

These cases illustrate the need for a
fee-shifting process to determine the
true winner and consider the true
costs imposed on the winner by the
loser’s actions, without generating
windfalls or inflicting draconian con.
sequences. An offer-ofjudgment rule,
appropriately designed. can accom-
plish these purposes.

inEngland '+ ' -
The English pavment-into-court rule
permi:- a defendant (or cross- or
counter-defendant) to deposit in courta
sum it believes is sufficient to meet the
claim. If the claimant does not accept
the deposit, continues through trial 10
Jjudgment, and recovers less than the
amount deposited, it is the losing party.
It will not be entided to costs and will
have costs taxed against it from the time
for accepance of the deposit. If, on the
other hand, the claimant recovers a
Jjudgment for a greater amount it will be’
the prevailing party and as suc:, recover
costs under the loser-pays rule. The pro-
cedure does not preclude a party from
recovering costs in connecton with an
interlocutory proceeding. ¢ deposit
mav be made at any time, ¢i2n during

rule

the course of mial. though the later itis

made, the less it: potential benefit. A de-
posit that has noi been accepted within
21 days lapses, but it may be renewed in
the same or a differentamount. .

The procedure creates a strong in-

_ centive to early settlemén:. It provides

defendants with the oppc  .«nity 10 re-
duce the risk of having i pay the

plaintiff’s costs as well 25 their own.

And it gives plaintiffs the option to ac-
cept an offer, eliminating the risk of
losing the lawsuit and having to pay
both sides costs. It is a more flexible
procedure than the loser-pays rule, be-
cause both sides have some control’
over their fate, beyond the decision
whether 1o file and whether to defend.
Decisions about making and accepting
offers occur in the course of the litiga-

tion when both sides have acquired in- ,

formation enabling them to evaluare
their prospects and risks. Moreover,
the practice enables parties to avoid

Proceedings for the taxation of post-
offer costs. -

An offer-of-judgment rule
for the federal courts

Rule 68 of the Federal Rules of Civil
Procedure resembles the English prac-
tice, except that by its terms it is lim-
ited to court costs, generally only a
fraction of attorney fees. As now writ-
ten; it permits a defendant at any time
more than 10 days before trial to serve
an offer of judgment for money or
other relief and costs then accrued. If
the plaintiff accepts the offer within 10
days, judgment is entered. If the plain-
tff does not accept and the final Jjudg-
ment. 'is not more favorable [to the
Plaintiff] than the offer,” it must pav
the,costs incurred after the 'making of
the'of er. If an offer. is not dccepted, a
*.osequent offer may be.made, ‘

Because Rule. 68 ordinarily applies’
only;to. court costs,” it is rarely used.
Moreover, it js limited to. offers by de-
fendants; plaintiffs do mnotihave the
option to make costshiifting offers;
tinvitesuncertainty and disputes
he; detertr:.ation of whether a
n-monetary judgm ntiis. “more. fa-

i+

vorable than the offer.
Ri ‘could

uld'be made|into an effec-

tive and fair vehicle, to encourage early
settlemier

withouf generating objec-

i
g
|

A

dle. “#gﬁxeqicbswby;adopﬁon of

il

posed.i The full text

ng or receiving the
= i b

iwhat it would:
ler its offer;
nceiof the of- -
lor such. addi-
v.allow, to al-

scretion to reduce
3ty 1o’ avoid inflic-
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tign of undue hardship on a party;

* Claims arising under fee-shifting
statutes and class and derivative dc-
tions are excluded.

How it would work

The following . discussion descnbes the
operation of the revised rule in'various
‘tvpical cxrcumstances Suppose a de-
fendant offers-to'settle for 523 OOO
but the: p}amuff re_]ects the ffer and
obtamsv _]udgmem for 320‘000 The

¢ p av.. Under nh";

! ‘“r‘
ays

The risks andj -
opportunmes |
" created by the
o mle‘should
- exert constant
pressure on
parties to move
toward agreement.

offers t.hat are likely to lead to settiement
remain subs:annal however; piamnffs
because they may lose the benefit of
their Judgmems and defendants because
they risk doubling their exposure in case
of an adverse Judgment. -

Now suppose the plamuff rather

' than ‘the defendam had made a

$25,000 offer. Smce the Judgmem of
$20.000 was not more favorable to the
plamnff than the offer made, the plain-
tiff would not be entided to post—offer

~ costs. The rewsed rule prov:dcs equal
> incentives for plamuffs and defendants
r 1o ma.ke reasonable offers-—r.hat is, of-

fers that appear to have a reasonable
chance of bemg more. favorable to the

heé  offeree than the Judgmem itis hkelv to

Suppose'
COSts had» becn ‘

tect plampﬁs

itv 10 defendants‘Lan
parties. frp \incq.r?n
tion costs. Both sad Sl

' costs wnll be reduced

obtain and therebv shrfung post-offer

" costs. As each side mo»es toward such

offers, the negonatmg gap between the
parties should narrow.”
Suppose t the plaxnnff had offered to

" settle for Slo 000 mstead of $25,000.

Since the Judgment was for $20,000,
the plamnff‘s offer “beat” the _]udg-
ment by $5, 000 (in other words, the
Judgmem was “mo re’, vorable to the

' offeree"’) and the plamuff is enuded
to post-offer costs. But the plaintiff’s

ust as in the
defendant’s case; by’the amoum
gained. from the re_]ecbon of the offer.
$5,000. 1f the plamuff' s reasonable
post-offer costs were 510 000 ths

amount would be reduced bv $5,000
and the balance added to the judg-
ment, making it $25,000. The plé“ian-
tiff's recoverable costs could in no
event, however, exceed $20,000; rhe
amount of the judgment. .

(Confronted with the risk of having
to pay-all or part of their opponents’
fees, litigants are likely to consider of-
fers more: seriously. And ach is likely
to;want to hedge its bets by making
counter-offers. Thus, the negotiating
progess, will.tend to be' energized by
the rule’s incentives. These ificentives,
moreover, encourage. -early offers, be-
cause the more fees that reinain to be
incurred, the greater the potential
gains and risks. To. enable parties to
evaluate -offers, ,the time for accep-
tance is ‘extended 'to 21 days; with the
court having diseretion to extend it
further. No restriction is imposed on
how early an offer can be made. This
will create a strong incentive, in cases
where the outcome appears relatively
certain from:the putset, to make earlv
offers to avoid most litigation costs.

The revised rule’s incentive struc-
ture is based on the imposition of risks
on. ‘the parties; but the make-whole
and capping restrictions limit these
risks. No costs are recoverable when

judgment is for the defendant. And
neither side can expect to recover dis-
proportionate attorney fees and costs.®

Multiple offers '

The revised rule is designed to accom-
modate multiple offers..Suppose a de-
fendant rejects the plaintff’s offer to
settle for $25,000. Following discovery,
the defendant offers $30,000. Mean-

while 'the plaintiff has incurred -

810,000 in costs since making the of-
fer. The case goes to trial, and judg-
ment is for the plaintff for $27,500.
The defendant may have calculated
that by making a last-minute offer the

) plamuff could probablv not beat at

trial, it could deprive the plaintiff of
the cost—shlfong benefits of the earlier

8. In some cases in whu:h the plaindff has a con-

tingent fee contract With its attorney, the rule

couid operate to reduce the amount available to
pav attorney's fees if the plantiff recovers Judg-
ment but fails to xmprove on the defendant’s of-

fer. and the defcndapt s post-offer fees absorb

much of that judgment. But, this disadvantage '

should be offset bv the tendencv of the rule o en-
couragé earlierand more atractive settlement of-
fers by defendants.
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offer. To promote the ongoing ex-
change of realistic offers threughout
the pretrial period, we.:ie p: cventing
game playing that might defcat this
purpose, the revised rule provides that
a partv making an offer *‘shall not be
deprived of the benefits thereof bv a
subsequent offer unless and until the
offeror fails 10 accept [2 more] favor-
able offer.” In other words. if a later
offer from the opponent is not more
favorable to the offeror than the judg-
ment, xakmg into account costs in-
cur: =d in the interim, the earlier offer
pre- ails. But if the opponent’s later of-
fer is more favorable to the offeror
than the Judqw ~.. that offer prevails.

Under the ;- stated above. sup-
pose the pla:. if incurred costs of

9. The plamnfﬁncurred costs of $15.000 follow-
ing the first offer. But $5,000-=the amount by
which the judgment exceeded the offer—~must be
deducted from this amount. Thus. under the first
offer. the plainuff can recover $10.000 in costs in
addition to the judement. Following the second
offet. the plaintiff incurred oniv £10.000 in costs.
Since it recerved 7 $15.000 benefit, the amount bv
which the $30.000 judgment exceeded the offer.

~# plainiiff would not be enutled 10 recover cosu
-ader the second offer.

/

The proposed revision of Rule 68 L u

SﬂO 000 after its offer until the time of sometime after hzlvmg its offer of
the defendam s offer. This amount 523 000 re_;ected the plaintiff offers to
would be deducted from the defen- seudé for only $15,000. Meanwhile ic
dant’s offer of $30,000 for purposes of has incurred addmonal costs of
determining whether that offer was $5,000. The defendant again rejects
more favorable to the plaintiff than the offer, causing the plamuff[o incur
the $27,500 judgment. So adjusted, an additional $10,000 in costs. The
the defendant’s offer becomes a judgment is for $30,000. Both the first
$20,000 offer and is not more favor- and second offer are more favorable
able 1o the plaintiff than the $27,500 to the offeree than the judgment, but
Jjudgment. The defendant has not suc- each has differenit consequences. Re-
ceeded in “cutting o:7™" the plaintiff's call that under the revision, an offeror
earlier offer, and the piaintff recovers s entitled to the benefit of its offer un-
its reasonable post-offer costs minus less and until it declinies to accept a
the make-whole reduction of $2,500. subsequent more favorable offer.

The revised rule’s in centive struc-  Since no subsequent offer was made to
ture remains dvnam:c i roughom the the plaintiff, it is still entitled to the
litigation. An offeror is likelv to be benefits of the first offer if they are
faced with a counter-offer that will re- greater than those of xhe second. In
quire evaluation. The risks and oppor- other words, in the absence of a
tunities created by the rule, amplified counter-offer, the plaxnnff can choose
by the passage of time and the accu- the offer that will lead to the greater
mulation of costs, should exert con- recovery. In this case, the nplaxnnff can
stant pressure on parties to move to- recover $10,000 in costs under the ﬁrst
ward agreement. offer but nothmg under: thc second
because of the impact of the makc-
whole restriction.?

Non-monetary offers. When the of-

Other variables
Improving one’s offer. Suppose that

of the Federal Rules of Civil Procedure =~ - -

: any party. de-
may serve
upon the an adverse party am g written
offer to allow judgment to be tken
a7 "Yi‘t-ﬂ'rt-d'efe-rrdmg-m entered
for the money or property or to the ef-
- fect specified in the offer, with costs
then accrued. If within #8 21 days after
service of the offer, or suck gdd:tsonal
time as the court may allow, the adverse
‘party-serves written notice that the of-
fer is accepted, either party may then
- file the offer and notice of acceptz.nce
etogether with proof of service thereof
aand thereupon the clerk, or the court if

(a) At any time, mm-ﬂxm—i-e-dzys
beh b

g required, shall enter judgment. An

.offer not accep.ed shall be deemed

‘admissible except in a'proceeding to

determme costs and reasonable at

ees. If the Judgmcnt finally obtained
is not morc favorable b

~ been determined by verdict.or order

withdrawn and evidence thereofisnot
, mined by further proceeﬂmgs, the ¢ud23 z,'arto dainis braugﬁt under stat- .

s . R )

gl

the offeree than the offer, the offé;'ee made befone maltfms-servcd-nﬂ-zma,

must pay the costs and reasonable attor- fmnﬂrﬂnm&cs-ﬂmn-}e-@,
ney fees incurred after the making—of ° Pﬂm‘ﬁt-mnmmm
expiration of the time for accepting the offer, -
butonlytatheaztmtmcassaqtamakethe

ﬂ!grtv'ﬁetcrxmm-thnmm
tent-of-Habriiy, except.that a court may -

offeror whole for costs and reasomable attor- alwmnthepenod of time an offeree may
uquzmnzdasamaqumaqftkem hcwtoaccqtanoﬁer blumnocasetolss
Jection of the offer, and in no case shall an ‘than 10 days. .'-.x
-mardcy'wstsandauomeyfmmthel ~~(b)Anoﬂ'awshaanatbedepmudqfthe
amount of the fudgment obtained. A oourt - knqicofmqﬁ'erb_yamluqzmqﬁ'er unless
maynduceunmrdqunand mdunﬂﬂeqﬂ'mja&wat@tmaﬁer
Jees to avoid the imposition gf undue hard. SMfmuHe than the fudgment obtained.
-ship on @ party The fact that an offeru B C) If the judgment obtained includes
made but not accepted does not pre-" nammnetar, relief, a determination that it

clude a subsequent offer. When the - " <§s more favorable to the offeres than was the
ability of one party to another has gqﬁ'ershallbemadeonlywhm zheterm of the
qﬁ’er included all suck non- relief.

.. (d) This ruleshallrwt apply to class or
denvath cctzans under Rules 23, 23.1

or Judgment. but the amount or ex-
tent of the liability remains to be deter- -

any party may
make an offer of ‘judgment, which

shall have t.be same eﬁcct asan offer

DR IR T R A 2 e N

w:lh fee-:h:ﬂmg mechanm e
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fer and Jhdgment include non:mon-
etary relief, thie propose d T :“wsxon callls

for a stralghtfo i

* ed mcludes non~

monetary rehef '3 determ’ ‘ auon ‘that
Eh

‘ when the terrp

iy

se the offer dxd not m—
‘non-monetarv relief
e“ju;lgmem, though its
‘were more favorable,
ant s ‘still not entitled to
ould be true e\ en ifacom-
prazsal were 10 establish
that ;he terms of the offer had been
more favorable than the judgment ob-
Lamed The terms must be the same

(or subsuimed therein) for the offer to

be considered more favorable than the

judgment obtained. This restriction is

necessary to avoid collateral litigation

over the evaluation of non-monetary

reli ef" o

’“v"*fj‘lf in ‘the above case, the Judgment
had been for $20,000 and an order not _
to‘i pfv.rblxsh thie material for three years,
the erms of the offer would have in-

clided all the non-monetary relief
awarded by the judgment, and the de-
fendant would have been entitled o
recover costs: The three-year ban can
be sald to, have been completelv sub-
sumed‘ under the offer of a five-year
ban (even! if the words differed).. Nme,
however, that since the award of fees
cani on ‘exceed the amount of money
awarded in ; _}udgment, an award of
only :npn-monemrv relief precludes
fee; shxftmg under the revxsed rule.

i llM ) N
Impaet of the proposed revision
As thee foregmng discussion has shown;
the proposed revision has none of the
objectionable features of the 1983 and.

comhémson “if

The revised rule
" eliminates the
need for ]ud1c1al

“ review of the
re"asonableness
of offers

and re]ectmns. ,

TN
1984 proposals:

* ]t does not threaten plamuffs with
out-of-pocket loss;

¢ It does not undercut the policy of
fee-shifting statutes;
" # It does not permit windfail recov-
eries;

¢ It does not permit recovery of dis-
proportionate costs:

¢ It eliminates the need for judicial
review of the reasonableness of offers
and rejections.

Scope of the rule. The revised rule

has three exclusions. First, claims aris-

ing under fee-shifting statutes, such as
the civil _rights and antitrust laws are
excludecl to avoid undercumng the
congressxonal policy encouraging pri- .
vate eriforcement.”® The effect of this
exclusion ‘would be to supersede the
Supreme Court’s 1985 decision in
Marek v. Chesnu” Chesn) held that Rule
68 could bar an award of statutorv at-
torhey fees t10'a pre»mhng civil, nght.s
plaintff w who had rejected a settlemem

- offer’ that, exceeded the Judgment

The dccxsxron did not shift the defen-
dant’ s fees. the plaxnuff remamed the
prevaxlmg party for purposes of r.he
civil nghts statute.

Th revxsed rule ajso excludes class
and clerwauve acuons because Rules

- 23, 23 1, and 23 2 require seulemems .
of such acnons 10 be approved by the

court, To perrmt unapproved offers of

setdemem to be operanve 10 shxft fees

152  Judicature Volume 76, Number 3 October-November 1992

would be prejudicial to the parties and
| create an irreconcilable confhct wuh
these rufes. ‘

' The revxsed rule, does not.; exclude
acnons in which'the parties bv prior
agreement have provxded for recovery
of attorney fees by the prevailing party.
In such cases, in which a final judg-
.ment mayinclude attornev. fées, the
rule will treat.offers as, mcludmg that
component of monetary relief as well
as others. Similarly,-punitive damages
would be treated as an element;of
monetary relief encompassed in:an of-
fer. Doing so is consistent with the nor-
mal practice of settling such cases.

. Judicial impact. Because of ithe lim-
its.the revised rule imposes on cost re-
coveries, there is-no need.for judicial
review of rejected offers. But because
the revised rule also limits recovery to
reasonable attorney fees, the court is
the ultimate: arbiter of the award. If
the rule operates. as contemplated.
however, the «court should rarelv have
to be called on. because; the vast major-
ity of cases will settle and because it'is
reasonable to expect that more often
than not, the rule’s make-whole and
capping limits will make it self-evident
that reasonable attornev fees exceed

the amount allowable, obviating the -

need for court proceedings. If the re-
vised rule accomplishies its purpose of
generating not only more but earlier
settlements, and with less need for ju-
dicial intervention than currently, the
resulting savings-in judicial time
should more than offset.the amount of
time required by the occasional attor-
ney fees proceedings \under, the rule.

Impact on settlements
The assumpuon underlvmg the pro-

. posed revision is that it will encourage

parties to make earlier and more rea-
sonable offers, leading to earlier settle-
ment negotiations with greater pros-
pects of success.

The legal literature abounds with

.economic analysis of fee-shifting

mechanisms. Not surprisingly, given
the complexity of the subject, opin-
ions differ on whether such mecha-
nisms encourage early settlement.
One writer recently concluded that

10. Pendent state law ¢laims wouid be mcluded
11. 473 U.S. 1 (1985).
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“[u]ntil a better empirical foundation

has been established, the existing

theoretical arsenal is still too weak to
resolve many of the ultimate questions
of interest.”"'* “Institutional details"
motivating and constraining the be-
havior of parties and lawvers, the

writer noted, are not necessarily ac-

counted for by the current economic
analvsis of fee shifting.

Indeed. a host of not readily quant-
fiable factors can influence the incen-
tive structure in any particular case.
Deep-pocket litigants determined to
eliminate their adversaries or those
driven by principle or policv might be
impervious to economic incentives.
Highly risk-averse litigants, on the
other hand, would be extremelv sensi-
tive to the threat of added costs and
opt for settlement.

Some commentators have argued
with respect to a loser-pavs rule that it
might actually discourage settlement
rates by driving apart litigants who
both firmly believe thev will win. Ac-
cording to this argument, in such a
case only the prospect of the parties
bearing their own attorney fees creates
a range of possible settlements. If, in-
stead, each parry believed that the
other side would ultimatelv bear all
the costs of the litigation. the incentive
to settle to avoid expenses would dis-
appear. For example, under the
American rule. if the plaintiff firmly
believed he or she would recover
$10.000, and the defendant firmlv be-
lieved there would be no recovery, but
each anticipated having to spend
$6,000 to take the case through trial,
the parties might enter settlement dis-
cussionsanywav. because even a $5,000
settlement would leave each party in
better financial shape than a trial. Yet

12. Donohue, The Effects of Fee Shifting on the
Settlement Rate: Theoretical Observations on Costs,
Conflicts, and Contingency Fees, 54 Law & CoNTE?.
Pros. 195 (1991). There have also been several
analvses focusing on the question of including le-
gal fees under Rule 65. See Rowe. Amencan Law
Instatute Study on “Paths to @ Better Way': Lutigation,
Alternatives and Accommodation—Background Paper.
1989 Duke L. J. 824: Rowe and Vidmar. Empincal
Research on Offers of Seulement: A Preliminary Report,
51 Law & ConTemp. Pros. 13 (1988); Miller, An
Econome Analysis of Ruie 68, 15]. or Lecar Stup. 93
{1986); Toran, Settlement, Sanctions and Attorney
Fees: Companing Engissh Payment 1nto Court and Pro-
posed Rule 6835 Au. U, L. Rev. 301 (1986)
Woods, For Every Weason o Counterweapon: The Re-
vival of Rule 68, 14 Foxp. Urs. Law J. 283 (1986);
f::‘!{gg. The Riddlr of Rule 68. 54 Geo, Wash. L. Rev.

5).

under the loser-pays rule, the argu-
ment goes, the litigants might dig in
since each anticipates no net loss fol-
lowing a verdict.

Even if this argument has some va-
lidity under a loser-pays rule, it carries
litde weight under the proposed offer-
of-judgment rule. For the defendant,
there is no advantage in digging in
without ever making an offer, as there
might be under a loser-pays scheme,
for by digging in it gives up any chance
of recovering costs, regardless of any
recovery by the plaintiff. For the plain-
tff, in wrn. there is no advaniage in
refusing to make,an, offer that might
beat the judgment. And once such an
offer is on the table, the defendant’s
risk of loss escalates unless it accepts
the offer or makes a counter-offer at-
tractive to the plaintiff. Unlike the
loser-pays scenario under which the
parties may be stalemated, the revised
rule provides incentives that should
energize the negotiating process.

The incentive structure under the
revised rule will not be equally power-
ful in all cases. In large and especially
multiparty litigation—in which the
stakes are high relative to costs and
control may be dispersed—-fce-shifting
offers of judgment may have litte util-
it. But as the cost of liugating a dis-
pute rises in relation to its value, the
power of the revised rule increases.
Because the incentive will be to con-
front the opponent with an offer it
would not lightly refuse. offers and
counter-offers should move toward the
middle ground.

Itis true that the larger the gap be-
tween an offer and a judgment, the
larger will be the offeror’s make-whole
offset against the costs he or she can
recover to reflect the resulting benefit.
Thus, if a defendant offering to settle
for $35,000 succeeds in holding the
plaintiff to a $5,000 judgment, the de-
fendant will recover less in costs than if
the plaintiff won a judgment of
$30,000. Similarly, the larger the ex-
cess of a judgment over a plaintiff's of-
fer, the greater the offset against a
plaintiff’s cost recovery. This resultis a
necessary corollary of the make-whole
principle underlying the rule. But it
does not significantly weaken the re-
vised rule's incentives and is justifiable
on the basis of the benefit derived by

the offeror from the more favorable
result obtained.

The principal impact of the revised
rule will likely be on cases in which the
cost of litigation could become dispro-
portionate to the amount at stake. It
would also have a significant impact in
cases where liability is all but certin.
Suppose a creditor is owed $50,000.
He or she estimates that to take the
case through trial will cost approxi-
mately $50,000. The defendant may
currently be able to escape having to
pay the debt by simply stonewalling,
figuring that the creditor mav not wish
to throw good ‘money after bad. The
revised rule would enable the creditor

to file suit and make an offer of judg-

ment for $49,999. If the debior refuses
the offer, it risks having to pay the debt
as well as the creditor’s and its own
costs. The creditor.can go to'trial and
incur costs up to $50,000 without jeop-
ardizing any of the $50,000 recoverv.
The debtor, facing up t0'$100.000 in
potendal losses, plus its own artornev
fees. has a strong incentive to settle.
Similarly, a defendant with astrong de-
fense against a doubtful ¢laim can
make a modest offer, with a high ex-
pectation of setting off its costs against
a judgment if the offer is rejected.

No doubt, even under the proposed
revised Rule 68, some litigation will
continue to be protracted and costly.
Some cases will not, and should not,
sette for any number of reasons. But
the revised rule mav often give parties
the push thatiis peeded to initiate
settlement negotiations on a'basis that
is likely to lead to agreement. C

William W Schwarzer 1'5 a senior United States
district judge and director of the Federal Judi-
cial Center. ‘
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A First Exposure
Edward H. Cooper
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I INTRODUCTION

This is the story of ayfirst exposure to the offer-
of-judgment procedure of C1V11 Rule 68. The context is
the workaday settlng of the rulemaklng process. Rule 68
has been v1ewed by many, 1nc1ud1ng me, 'as aq
unlnterﬂetlng prov151on that remavns on the frlnge of
procedure because it has been llttle used to scant
effect. Past efforts to make it more effective were
abandoned. Now a carefully worked-out " proposal for
revision has brought the subject. back for renewed
attention.* . The proposal is in the early stages of
consideration by the Civil Rules Advisory Committee. My
own thinking is at an equally early stage. As I go about
learning something of Rule 68, the prospect ©f revision
seems to present remarkably complex questions. More than
anything else, this review of the puzzlements is a
catalogue of questions that must be'coﬁsidéred If in
the warm 1light of collectrve examlnatlon they stand
revealed as ghosts ea51ly put to rest SO much the

better.

A. The Simple Purpose of Rule 68

Figures vary from one survey to another but fewer
than ten percent of the c1v11 actions filed in federal
court survive to trial. A large portion of those that

disappear are settled. Notwithstanding the high




2
dlsappearance rate, Civil Rule 68 has once agaln

attracted 1nterest as a potentlal means of 1mprov1ng the

",

settlement process. | Two forms of 1mprovement are

contemplated. One 1s to 1ncrease the total number of

S f‘l‘ ol N JM’H; iy ! ""; b

cases that settle. Another is to accelerate the tlme of

by iy

settlement for cases that now settle later than could be.
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The benefits from increasing the number of cases -

that settle could be . dramatic. - A seemingly small
increase ‘in the !total. fraction of casés that disappear
before trial could yield a large decrease in the number
of cases that are tried. ' If:92% of all cases are now
resolved without trial, an increase to' 94% would -effect
a 25% reduction — from 8% to 6% — 'in. the number of

trials. . - : .

;he  beneflts from ‘acceleratlng the Atime of
settlement mlght not be as. ea51ly observed but could be
even more 1mportant. If earller settlements reduced the
total volume of pretrial act1v1ty, particularly through
disclosure and discovery, the savings would be obvious
and valuable. Even if earlier settlements resulted from
acceleratlng a constant level of pretrlal activity, here

would be real beneflts from ach1ev1ng earlier repose.

The case for amending Rule 68 rests on the belief

that traditional unregulated settlement processes are not
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as effective as should be. A formal offer-of-judgment or
offer-of-settlement process, on this view, enhances the
overall process. The proposals that have been considered
in the ruleméking process have assumed that the formal
process should supplement the traditional process,. not
supplant it. The formal procesgwis made available to
facilitate settlement when an offerihg party believes
that added incentives are useful. Negotiations butside
the Rule 68 framework can continue unimpeded, and perhaps

enhanced, by‘one Or more Rule 68 offers.

These simple hopes may be attainable. They do not
rest on _detailed knowledge of present settlement
processes. Not enough is known about the factors that
cause cases to settle or not. They do not rest on
uncontested theory; at least for the moment, too much is
known about the complications of theory and no means is
available to cut through the competing complications.
The following discussion will focus on a specific model
based on a Proposal of Judge William Schwarzer to amend
Rule 68.2 The proposal is a thoughtful one that
addresses many of the concerns that surrounded earlier
efforts to amend Rule 68. After sketching the proposal
and one version of the highest hopes that might be
advanced for its sﬁccess, I will concentrate on the

doubts that beset this and any other proposal to




4
strengthen Rule 68. This focus reflects caution, not a

judgment. that the doubts are right.
B. The Current Proposal

A first draft of an amended Rule 68‘is set out as an
appendix. This proposal raises the stakes of Rule 68
offers by a limited shift of attorney fees to a party who
fails to improve on a Rule 68 offer at trial. It also
authorizes offers by all parties, whether advancing or
resisting claims, and ailows successive offers by a
single party that do not cancel the potential

consequences of earlier offers.

shifting attorney fees is a constant feature of Rule
68 proposals. At least two distinct reasons account for
this interest. Orie is the view that settlement, and
jdeally early settlement, is an important means of
reducing litigation expenditures. Attofney fees are a
substantial part of litigation expenditures. A party who
has offered a settlement that accurately forecasts the
result of trial should not have to bear the expense of
proving the accuracy of the forecast. Instead, the party
who has failed to accept the trial-vindicated offer
should compensate for the harm caused by its rejection.
The other reason is the’ pragmatié judgmeni that

substaritial conseguences are required to make Rule 68
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work. Attorney fee shifting is a familiar and natural

enforcing device.

Shifting attorney fees also is a lightning rod for
controversy. The "American Rule" that each party bears
its own attorney fees — win, lose, or draw — continues to
have strong emotional support notwithstanding legions of
statutes and occasional common law rules that provide for
fee shifting. any proposal that may require a plaintiff
to bearldefense attoiﬁey fees stirs immediate and.hoétile

reaction.

The proposal limits the introduction of fee shifting

by two major features +that seek an accommodation to

achieve the advantages of fee shifting while assuaging

the potential disadvantages. First, reasonable fees
incurred after the offer expires are reduced by tﬁe
benefit that results from the difference between offer
and judgment. If a defendant’s $50,000 offer is followed
by reasonable attorney fees of $15,000 and a $40,000
judgment, for exanple, the first $10,000 of post-offer
fees is discarded.’ The fee award is $5,000. This
feature seeks to put the offering party in the same
position as if the offer had been accepted. Next, the
fee award is capped.’ An award to the'defendant cannot
exceed the amount of the judgment: if the defendant had

incurred reasonable post-offer fees of $60,000, the award

5
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would be not $50 000 but $40 000. This feature protects

the plaintiff against out-of-pocket losses greater than

the. coéts that also are shlfted.underaRule‘SB. A

symmetrical prov151on equallzes ‘the fee-shlftlng stakes,

by llmltlng a fee award against a defendant to the amount

of the judgment.

The questlons that must be addressed in con51der1ng‘

this prcposal do not flow along any obvious 11near path.
They include the 51mp1e predictive guestion whether it

would increase the number of cases that settle or at

least advance the time of settlement in cases that

eventually would settle in any event, and the more
contentious question whether an increase or acceleration
of settlement is necessarily desirable. At quite a
different level, they invoke unanswerable gquestions of

responsibility for attorney fees, questions that go

deeper than the familiar debate over the virtues of the

namerican" and "British" rules. Another set of problems

arises from the constraints .and habits of the rulemaking

process: a single rule is proposed to reach all federal

civil actions, without regard to the nature of the
dispute, or the character of the uncertainties, that may
make settlement difficult; concerns for adninistration
invite cpmprqmises that may seemtof,doubtful intrinsic

merit; and fair guestions may be raised whether
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feeshifting in this setting is authorized by the Rules .

Enabling Act. sStill different problems arise from the

details of implementation: as pedestrian as these

problems may seem in the realm of lofty discourse, they

reflect constraints that must be considered in attempting

to move from theory to practice. The many
interdependencies among these problems foreclose neat
exposition, but at least some rough order is possible in

the thoughts that follow.
II’Promoting [Early] Settlement

A. The Optimistic View

There are many ways to describe the hope that offer-

of-judgment procedure can be made more effective by
adding limited fee—shifting‘consequences‘and"allowing any
party to make an offer. The common element is a belief
that there are cases that should settle, but now settle
later than sould be or not at all. Beyond that point,
the reasons for deferred or failed settlements must be
set out. One set of reasons may involve strategic
calculation. Although all parties understand that
settlement is more rational than litigation, settlement
fails because each holds out for a larger share of the
pPotential settlement benefits. Enhanced consequences may

help by changing an opening offer from an implicit




» ]
confession of weakness to an aggressive adversarial act.

Incentives may be reduced for advancing ill-founded

claims or defenses that exploit an imbalance between the

costs -and ‘ﬁprcspective‘ penefits -of ~ litigation.?"

Bargaining over division of the potential gains from
settlement may be placed on a more even footing that

facilitates agreement. - Another seét of reasons may

involve simple failure to think rationally about’

settlement. These reasons turn on the prospect that
settlement is not approached rationally — ever, oOr as
early as might be - evén afte} the parties all have
sufficient information to make intelligent predictions
about probéble outcomes, or else that they are too slow

to gather the information.

The optimistic description of the process must
include an element that runs parallel to the emphasis on
settlement. Allowing plaintiffs to shift fee
responsibilityubyhmaking offers close to the expected
result at trial should encourage plaintiffs to file
strong  small claims. \Wpen the defendant shares the
plaintiff’ s estimate, setélement_should follow. Wﬁen the
defendant has a significantly lower estimate of the

plaintiff’s success, however, the result may be a trial.

In addition to‘improving the settlement process,
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Rule 68 fee shifting may seem intrinsically desirable.

A party who offers to settle for a figure at least equal
to the eventual judgment may seem to deserve compensation
for wasteful fee expenditures caused by failure to
accept. The judgment proves that féilure to accept was
unreasonable, at least to the extent that Justice
requires protecting the offering party. Fee shifting
both deters improvident refusals to settle and

compensates the provident offer.
B. The Doubting View

1. Predicted Behavior. One ranéé of questions arises from
doubts as to the number of cases in which present
incentives to settle will be enhanced by a limited fee-
shifting scheme. There is a large and growing body of
literature devoted to economic exploration of the general
effects of fee-shifting rules and the more particular
effects of fee-shifting inducements in offer-of-judgment
rules. Even without accounting for strategic‘behavior,
it is possible to identify maﬂy pPlausible situations in
which settleﬁent behavior is not likely to be affected by
Rule 68, and some situations in which a fee-shifting rule
may make settlement more difficult.* When game theory
is invoked,  matters become ever .so much more

complicated.®




fe

Moving, from . abstract ‘theory to more. pedestrian.

terrain, similar concerns may be yvoiced. Whatever
purposes the rulemakers may have, adversary lawyers will

seek to use Rule 68 to maximum adversary. advantage.

offers will be made not, only in hopes that acceptance

will eﬁc%the‘ litigation, but also :Ln hopes that rgjection
will pa\veﬂ the way”}‘for strategiq advantage., The
oppo:tunity to make ‘mqltiélwe offers may be seized by
opening offers close to the extremes, generating risks
and corresponding adjustments of later offers that are
further complicated if fee shifting is 'limited in the
ways currently proposed. Sheer complexity yami confusion

may deter settlement.®

Much effort has been devoted to the process of
settling complex litigation involving large stakes. The
regular amendments of Ccivil Rule 16 regularly include
provisions aimed at enhancing the prospects of early
settlement. There is little prospect that limited fee
shifting under Rule 68 can contribute much to these
efforts. The stakes, both direct and often indiréct, are
likely to dwarf the prospebtive benefits of fee shifting,
and the resources of the parties often will soften
further any potential incentive effect. For many such
cases, it seems likely that settlement will occur when

the parties believe they know enough to assess probable

10
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results, or will not occur at all. ' To the extent that

this'prediétioﬁ holds good, a major potentiai benefit

- will disappear. Greater hope may be held out for

encouraging early settlement of\litigaﬁion for smaller
stakes, inVolving one or more parties of‘modestjmeans.
Such cases,“however, raise the question whethér‘evén a
limited feeQShifting incentive involves encouragement or

coercion.

The concern with coercion arises from the potential
effect of fee shifting on risk-averse litigants. Most
concern is directed toward individual plaintiffs who have
something to lose and who face well-endowed institutional
litigants."Even under the limit=d fee shifting currently
proposed, a plaintiff can lose all the value of an
important and valid claim. Particﬁlarly in cases in
which there is a realistic prospect that the defendant
may win at trial, or in which there is a wide range of
reasonably predicfed awards, the pressure io accept a
relatively modest Rule 68 offer may be far greater than
the pressure to accept an identical offer made outside
Rule 68. The fear is not that an enhanced Rule 68 will
fail to increase the number of settlements, but that it
will increase the number of settlements in undesirable

ways.

2. Desirability of settlement. The premise that it is

11
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useful to encourage earller settlement of cases that

settle now has not drawn ‘much dlssent beyond fear for theﬂ

t

1mpact on rlsk-averse plalntlffs.‘,If early settlement

Al

means curtallment rather than acceleratlon of dlscovery,H\,‘

however, 1t‘may be based on relatlvely greater 1gnoranceu

- elther mutual or one—slded - and 1nvolve dlstortlons

that must be welghed agalnst the sav1ngs of dlscovery‘

costs. The premlse that it is useful to encourage

settlement of cases that now do not settle is more

controversial. .There are many reasons why a reasonable

settlement may not satisfy the needs of one or more

parties.

Familiar illustrations involve stakes beyond the

prospective money judgment. Putting aside specific

relief as a matter of obvious difficulty, an action for
money‘alone may involve reputation, a desire to vindicate
principles of gqblic importance, or a test case. Both
the plaintiff and defendant in a newspaper defamation
action, kfor exanmple, nay fight for interests more

precious than any predictable judgment. Attaching

sanctions to Rule 68 offers in this setting may

occasionally deter any litigation at all. It may
occasicnally fac111tate a settlement‘that otherwise would
not occur. It may occas1onally — and perhaps often —

simply shift attorney fees according to comparative

12
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strategic skill or luck in picking the offer figure. .

Equally famlllar but less discussed concerns may be

involved in an actlon in whlch money 1s the only stake.

A 51mp1e ver51on 1s prov1ded by a case in whlch damages

are uncontested at $1 000 000 The plalntlff belleves

there is a .5 probab111 ty of w1nn1ng 81, 000 000, with

predlcted future fee expendltures of $200 000. 'The'

plaintiff’s expected value 1s $300 00o0. The defendant
may belleve the plalntlff“has a 3 prc?ablllty of w1nn1ng
$1,000,000), w1th predlcted future defense fees of
$250,000. The defendant's expected cost is $550 000. A
settlement anywhere in a range from $300,000 to $550,000
would be *hetter" for both parties. ‘The plaintiff,

however, may need $800,000 to restore the bus1ness that

was destroyed by the defendant; anything less is futile.

The defendant may be barely able to manage the costs of:

defense before diverting assets from equally important
needs. . A rule that increases the Pressure to settle
¢ften will have no ‘effect in such circumstances, apart
from adding fee shifting to the judgment after the
defendant’s $250,000 offer and the plaintiff’s $800,000
offer both fail.

The last example raises the broader question whether
litigation can properly be viewed as a matter of

Probabalistic money equivalencies alone. Quite apart

13
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from‘the'suggestedwspecial needs. that may establish sharp
discontinuities in the marglnal value of nmoney to a
partlcular party; there may be legltlmate de51res for

p

v1nd1cation or even v1nd1ct1veness. 4 There is -no

demonstrably right answer to the plalntlff who protestsﬂ

that the defendant should not be allowed to buy off a

million dollar llablllty for half prlce merely because we

3
i

are dlssatlsfled w1th a system that w111 not compensate

the costs of defense should the plalntlff 1n fact lose.

Perhaps we have not yet reached the pass 1n whlch our

*\

system is forced to operate as nothlng for pr1nc1ple, all

for money.

3. Risk-Averse Plaintiffs. By far the most vehement
criticism of efforts to give more bite to Rule 68 has

come from those who fear coercion of risk-averse

plaintiffs. This criticism will not be much muted by the

limited form of fee shifting currently proposed. The
common illustration is the plaintiff of modest means
pursuing a single claim that is personally important and
confronting a relatively wealthy defendant who repeatedly
engages in litigation. The illustration describes many
cases. Even with a cap set at the amount of the
judgment, such a plaintiff can win a valid claim and
still~1ose it all because of a“wrong guess in responsevto

a Rule Gé offer. The resultingkpressure to accept an

14
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offer increases in the many cases in which damages are

subject to fair dispute cver a relatively wide range, and
in which there is a prospect that a court may mimic the
settlement process by compromising the determination of
liability with the computation of damages. The response
that such plaintiffs should not be more free than any
others to impose unnecessary fee expenditures on such

defendants is not fuily satisfying.

The problem of the risk-averse plaintiff may be
matched by a potential conflict of interest generated by
the offer. The conflict arises because the prospect that
the plaintiff will have the means to pay attorney fees,
whether on a contingent-fee agreement or otherwise, is
affected by Rule 68. The spirit of the cap implies that
counsel cannot contract to recover a share of the
judgment before accounting for Rule 68 consequences. The
theory that contingent-fee counsel should have a
portfolio of cases, and should be able to rely on
realistic assessments of settlement offers across thenm

all, may not respond to all facets of reality.

4. Fee statutes and conflict of interest. The potential
for conflicting interests just described is acute if Rule
68 offers can cut off the right to recover statutory fee
entitlements, as happens now.® Some plaintiffs may be

represented by counsel who have a wide portfolio of

15
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statutory fee cases and who are unmoved by-the prospect

that denlal of fees in any partlcular case under Rule 68

i Yo
‘«\‘

will defeat any compensatlon for pursulng that case. It

FREC TR

is dszlcult to belleve that all Wlll fall 1nto that‘

M

" b
Bt

category.v
III. Fee-Shifting Rationale

Rule 68 fee-shifting proposals are most reasonably
considered against the background of the "American Rule"
that ordinarily each party bears its own attorney fees.
The proponents do not seem moved by a secret desire to
use Rule 68 as a step toward general adoption of a rule
imposing - the winner’s reasonable fees on the loser.
Perhaps more important, the rulemaking process is not an
appropriate means of adopting a general fee-shifting
system. Whether fee-shifting is regarded as "procedural"
or "substantive" for purposes of the Rules Enabling
Act,® the topic is far too sensitive and bound up with

political concerns to be addressed in this process.

Scant comfert is afforded by the conclusion that
Rule 68 must be considered in the framework of the
American Rule unchanged. Any effort to impose liability
on one party .for an adversary’s attorney fees, whoever
has prevailed on the merits, must be supported by a

theory that justifies the imposition in defiance of the

16
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American Rule. That task in turn requires & coherent

theory that justifies the American Rule in comparison to
at least two alterratives. The obvious alternative is a
rule that makes the prevailing\party wholé, so that
nominally complete relief for a plaintiff is not diluted
by liability fér the expense cf suit and vindication}of
a defendant is not impaired by the expense of suit. At
best it is very difficult to explainjadhgrence to the
American Rule in these terms; The alternative less often
considered is a system that provides public
representation for any party who wishes, leaving private
representation an affair properly financed by any party
who prefers it. If we féar that the risk of bearing all
attorney fees will deter just claims and force surrender
of just defenses, the fear can be addressed by offering
free lawyers just as we offer free judges. The questionA
is not whether we should forcé public representation on
all parties, a system most of us would reject readily; it
is only whether access to public justice should be
rationed by ability to pay or to find contingent-fee
representation. It is not even a start to speak of the
inherent character of an adversary system in which each
ad&ersary sportingly bears the costs of the contest, nor
to protest that we need some means of rationing access to
Justice lest we be swamped by grossly inefficient levels

of 1litigation incurring social costs far out of

17
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proportion to the tangible private stakes.

' The lack of any coherent theory to exblain the

general refusal‘fo shifﬁ attorney‘fees migho seem to

R Y i‘“«‘f‘u .

justlfy rellance on purely pragmatlc concerns in

it

approachlng Rule 68. If we have no theory to test the

changes why bother wlth theory’ All that need concern

us is actual effects, as well as we can predlct them.

Unfortunately, the matter is not so 51mple.

The first complication arises from the multiple
statutes and occasional judicial doctrines that provide
for attorney fee-shifting, most frequently in favor of
plaintiffs. As Rule 68 is now interpreted, a plaintiff’s
statutory fee right is cut off as to fees incurred after
an offer that is as at least as good as the judgment, so
long as the statute characterizes the fees as “costs. "¢
There is no reason whatever for distinguishing between
fee statutes that happen to have been expressed in terms
of costs and other statutes that characterize fees as
fees; if nothing else is done to Rule 68, it should be
amended to . eliminate this wunintended 1linguistic
consequence. It is far more important to consider the
question whether Rule 68 should cut off statutory fee
rights ‘in any. case. So long as fee~-shifting statutes
stand as exceptions to a general rule, they are .most

easily understood as attempts to support and encourage

18
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litigation of particularly favored types of claims. Such
purposes can be overcome by offer-of-judgment policies

only if those policies are clearly understood.

The second complication is far more pervasive;w So
long as the American rule stands, it ‘represents a
determlnatlon that the cost of advanc1ng or resisting
judicial clalms should be borne by each party, not by the
advsrsary and not by the publlc. Fallure to accept a
formal offsy of judgment seens much less serious conduct.
The innocence of such behav1or is most apparent when‘the
offer and judgment are close together; indeed both Rule
68 and the proposed amendment impose consequences when
offer and judgment #re the same. Adhering to the
American Rule when a plaintiff has lost utterly or has
been vindicated completely stands in stark contrast to a
rule that shifts attorney fees if plaintiff or defendant
guesses wrong by rejecting an offer that — in the extreme
example — happens to match the judgment perfectly. ‘The
proposed "benefit of the judgment" adjustment and cap may
even seem perverse in this light, since the result shifts
a larger pcrtion of the offeror’s fees as the offer and
judgment converge. Thus a defendant whose $100,000 offer
is rejected may, after a $100,000 judgment, recover up to
$100,000 of fees if reasonably incurred; but after

judgment for the defendant will recover nothing. 1In

19




0
either case the plaintiff gets nothing. We accept that

result as right when it is the judgnent on the merits.

To accept it as a departure from the American Rule when

the plalntlff was $100 000 right on the merlts but wrong

in predlctlng the actual judgment 1s more dlfflcult. The

[ N S

dlfflculty may be underscored by conslderlng two extreme

St

examples 1n whlch the defendant spent all $100 000 of
post~offer fees elther 1n seeklng to contest 11ab111ty or
in seeklng to contest damages. If the expendlture was
all for llablllty and the defendant lost on liability, it
might fairly be asked why fallure to accept the offer
should impose on the plalntlff the cost of defense fees
that proved waste. if the expendlture was all for
damages, and was well adv1sed, it may well have cost the
plalntlff more than a $100,000 reductlon of the judgment.
Again, it mlght falrly be asked why the plaintiff should
pay tw1ce for thls "beneflt n The response that the
plalntlff should make the defendant whole in relatlon to
the p051tlon that would have resulted from acceptlng the
offer assumes that the duty to accept the offer 1mposes

greater obllgatlons, in relatlon to the general rule

agalnst fee shlftlng, than the dec151on to flle sult.

Consideration of~this second complication may be
advanced by focusing on the implied duty to settle. By

far the most satisfactory explanation that falls to hand

20

—
i j
A —

™

ki
P

)

£=

[

3

e

-~

.

]

f
.

I

T

™31 )

L

]

i

oy

]

< [

—

7]

£




LN A I

I

3

N R B R

o T e T

2]
for imposing Rule 68 consequences is that litigants have
a duty to behave reasonably in settlement. It is unfair
to focus criticism on ﬁhe extreme illustrations in which
one party makes a better prediction of the outcome in the
face of massive uncertainties as to liability and the
amount of damages, whéther as a matter of better luck or
greater sophistication. What is called for is realistic,
reasonable, accommodating séttlement behavior.
Litigation is a gamble. The more uncertain the outcome,
the less reasonable it is to insist on pursuing any
outcome on the merits. It is reasonable to persist to
final judgment if all parties want to gamble, and to make
all parties to the gamble carry their own costs. If a
party prefers the more rational course of a certain
settlement, and offers to settle on terms at least as
favorable to the adversary as the final judgment, the
offer should shield against the costs of continuing the

gamble.

There is much to commend a duty to behave reasonably
in settlement. The argument is strongest to those whose
faith in litigation is weakest. It may seem overwhelming
to those who reject pursuit of litigation as a means of
vindicating substantive rights, either because of
intrinsic doubts about the rationality of litigation

results or because of the costs of litigation. Even if

21
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a duty of reasonable settlement 1s recognlzed however,

\

it remalns necessary to 1mp1ement 1t reasonably

If Rule 68 is to be explained as implementinga duty

of reasonable settlement behavior, the means of

implementation are guestionable.. One dimension of doubt

is set out above: great consequences may hinge on very
small differences between offer and judgment. There is
no reason to draw inferences of unreasonable behavior
from the bare fact that an offer was, by whatever margin,
more favorable than the judgment. This problem could be
reduced by adding a margin-of-difference element; the

wider the margin, the weaker the objection. If Rule 68

imposed conseguences only if the offer were at least 50%

more favcrable than the judgment, for example, it would

be more plausible to infer that it was unreasonable to
reject the offer. In some .cases the inference wquld be

strong or even overwhelming.

A‘margin—of-difference feature would not abate all

of the difficulties in using actual outcome to assess the

reasonableness of settlement behavior. Reasonableness is

affected by the character of uncertainty and confidence
in assessing uncertainty. It is easy to illustrate the
purely economic reasonableness of settling cases in which
all parties agree on the same probability of liability

and the same range of damages, and have equal stakes and
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1i-2 risk aversion. It is much more difficult to define
reasonable settlement behavior even in purely eéonomic
terms when the picture is more complicated. Some cases
do presént genuinevuncertainty as to liability, and the
parties maY‘ reasonably evaluate the hncertainty Haf
different léveis. Some cases do present genuine
uncertainty as to damages over relétively widg f%gges,
and again the parties may reasonably evalqtzte the
uncertéinty at qifferent levels. These complications
alone may mean thatrit is‘entirely reasonable for two
parties to adhere to settlement figures that cannot be
brought together. If it is reasonable to consider
matters other than the expected dollar results of the
instant litigation, the problem is even worse. The
simple illustration offered above illustrated a range of
mutually beneficial settlement between $300,000 and
$550,000. Somehow the parties must divide the expected
benefits of settlement. It seems difficult to say that
it is unreasonable for the plaintiff to ask for more than
$300,000 and for +the defendant to offer less than
$550,000. We expect them to divide the difference by
bargair ing. And the bargaining process may reasonably go
astray. The very precise figures used for purposes of
illustration, moreover, disguise the fact that the
parties may lack confidence in their best“efférts to

predict the outcome. "It seems reasonable to prefer
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litigation to settlement based on guesses that are known

to be-unreliable. .

The dlfflculty of predlctlng outcomes 1s entrenched

»
" I

by jury trlal. Vlews about the predlctablllty of 3ury
verdlcts may vary, but 1t seems llkely that jurles do the

unexpected often enough to add a w1ld element to

reasonable predlctlons.
S| i

"Enough has been said to support a simple assertion.
A duty of reasonable settlement behavior cannot suﬁport
fee shifting based on simple differences between offer
.and judgment. Reasonable behavior often will lead o
rejection of an offer that proves better than the

eventual judgment.

If a duty of reasonable settlement behavior cannot

support the present Rule 68 proposal, some other theory

must be found. Fee shifting is serious. business, and
deserves a serious theory. The theory cannot be found in
analogies to the attorney fee sanctions imposed for
violation of various procedural rules. Such procedures
as discovery have been‘adopted for clear purposes, often
wisely, and we have a clear theory of duty to comply with
such procedures. Fee sanctions are a natural means of
enforcement. This theory would eupport imposition of

sanctions, including fee shifting, for refusal to
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participate in good falth 1n court—ordered settlement
processes. It does not support sanctlons for refusal to
reach settlement until we have a theory of duty to reach

settlemant.

IV. Limits of Rulemaking

The full course of the rulemaking process may show
that these doubts mean much or 1i€%&e.“ﬂowever that may
be, they do deserve consideration as part of the process.
In addition, they‘suggest the value of reflecting on the
process itself. Severai,features of the process may
suggest caution in approaching fee shifting by rule. The
Civil Rules ordinarily apply to all litigation, or at
least to very broad categories of litigation. Abstract
theoretical goals must be compromised to meet the needs
of workaday adminsitration. And the rules are not to

abridge, enlarge, or modify substantive rights.
A. Universalizing Tendencies
/

The universalizing tendency of the civii Rules is
frequently described by the‘ ugly adjectlve
"transsubstantive." The rules characterlstlcally are
written in broad terms that rely on tr1a1 court
discretion to fit general procedures to the.more spec1flc
needs of i%leldual litigation. There are many reasons

6

for this approach. Among them are llmlts on the
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rulemaklng process, it 1s not p0551b1e to understand all
of the needs of the full range of present 11t1gat10n,

much 1ess future lltlgatlon, and craft detalled rules

carefully adapted to each particular setting. Attempts‘

to define specific rules for .specific categories of
litigation, moreover, might eventually raise guestions
whether ' the rules were intended 'to affect specific
substantive rights. Perhaps the most important set of
reasons involves faith in the ability of district courts
to exercise discretion wisely. Although it would be easy
for anyone to‘identify'man§'instancesvof inept procedural
decisions, the results often seem better than might be

expected from a ‘more detailed code of procedure.

Ankoffer—ofejudgment rule must be addressed in this
light. It is not enough to suggest situations in which
fee shifting may be a des@rable means of encouraging
settlement. Instead it must be shown that the overall
result is desirable, either across the full range of

federal court litigation or across narrower categories of

cases that can be descrlbed in a rule 11m1ted to those

cases. The earlier dlscu551on suggests the nature of the
problen. There are cases 1n whlch it seems 1nappropr1ate
to impose fee—shlftlng consequences merely because of a
dlfference between an offer and the judgment. Such cases

ex1st even 1f settlement is approached solely as a matter
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of economic rationality defined in expected net present
dollars. Wide divergences in expected outcomes not only
occur, but occur for good reasons. Nothing can be said
with confidence about the frequency of such cases, but
that of itself is reason for caution. If,accoﬁnt also is
taken of other factors that properly affect settlement
decisions, the number of cases that properly are not
settled increases. The} increaég is greater as more
weight is assigned to such elusive factors as the desire
for vindication, protection of public iﬁtereéts, and the
like. Any sensible accoﬁnting also must reckon with the
prospect that revisions of Rule 68 may affect the very

character of the cases that are brought into the system.

It may prove possible to draft a rule identifying
categories of cases that justify a fee-shifting’offer—of-
judgment rule. That possibility has yet to be explored.
A more common response tc such difficulties is to draft
a8 rule that relies on district court discretion to
distinguish cases that merit fee shifting from those that
do not. That alternative also is questionable, unless
some clear guidance can be given on the factors. that

merit fee shifting.
B. Reasonable Refusal.

If the purpose of Rule 68 is to encourage reasonable

27
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settlement behavior, an obvious ploy would be to draft
the rule in those terms. That ploy in fact was adopted
in the 1984 pfoposal, which authorized imposition of "an

appropriate .. sanction® if  "an offer .was rejected

unreasonably, resulting in unnecessary delay and needless

increase in the cost of the litigation." The attempt to

guide this. decision deserves quotation in full:

In making this determination the court shall
consider all of the relevant circumstances at
the time of the rejection, including (1) the
then apparent merit or lack 'of merit in the
claim that was the subject of the offer, (2)
the closeness of the questions of fact and law
at issue, (3) whether the offeror had
unreasonably 1efused ‘to ‘furnish information
necessary to evaluate the reasonableness of
the offer, (4) whether the suit was in the
nature of a "test case," presenting questions
of far-reaching importance affecting non-
parties, (5) the relief that might reasonably
have been expected if the claimant should
prevail, and (6) the amount of the additional
delay, cost, and expense that the offeror
reasonably would be expected to incur if the
litigation should be prolonged.

1

Determination of the appropriateness of the sanction was
to consider, among other factors, the costs, expenses,
and attorney fees incurred "as a result" of the

rejection, and the burden of the sanction on the offeree.

The open-ended list of illustrative factors in this

proposal covers many of the most important elements
bearing on the reasonableness of settlement behavior.

The implication that only "questions of far-reaching

28

|

)

g==

=

U R S

3

H
B

SIS T A A

|

]

)

™

)

]

Eﬂ”

£




1y ma

C1 3 3 oy

29
importance" justify consideration of abstract stakes may

seem begrudging. The suggestion that the offeree should
be sympathetically concerned with the impact on an
adversary offeror is somewhat puzzling. Nonetheless the
list provides a rich illustration of the costs of
implementing a rule geared to reasonable settlement
behavior. A judge who has tried a case without a jury
would have to disentangle the 'Process of decision,
however clear or difficult it was, from the retrospective
attempt to evaluate the case as a party might reasonably
have seen it at the time of the offer — or offers, since
successive offers were allowed. A judge who has tried a
case to a jury might have to disentangle speculation
about a process of decision that the judge may think led
to a wrong result from the retrospective evaluation.
CGathering full information and assessing it from the
perspective of the offeree would be difficult. An
attempt to make the assessment in the context of actual
or potential counter-offers would be all the more

difficult.

The difficulty courts would face in evaluating the
reasonableneés of settlement behavior would feed back to
affect behavior in the offer-of—judgment process. The
need to predict the outcbme/in reiation to the offer

would be compounded by the need to prediét potential fee-

29
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shlftlng consequences. Strageglc behav1or would be
confused even more if courts“ came to assess the

"falrness" of bargalnlng behav1or as well as more

tanéible”factors.

If Rule 68 .conseqguences are to be justified by a'

duty of reasonable settlement, the consequences should be
measured by a process that resembles the 1984 proposal
much more than an automatic comparison of offer and
judgment. The manifest burden of implementing such a

process, however, must weigh heavily against pursuing it.
C. Enabling Act Concerns

Rule 68 does not now refer to "sanctions." The 1984
proposal did refer to sanctions. Reliance on the

sanction concept may seem to alleviate Enabling Act

concerns that liability for an adversary’s attorney fees

is too much a matter of substantive right to be addressed
through‘the rulemaking process. The analogy to discovery
sanctions falls ready to hand: the rules create a
procedural duty to recpond to discovery, and prov1de
sanctlons that compensate for the cost of enforcing
proper demands. The framework of the 1984 proposal was
calculated to rely on thls analogy. The rules create a
duty to behave reasonably in response to settlement

offers,uand a sanctlon that compensates for the cost
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caused by unreasonable refusal to settle.n Early
reactions to the 1993 draft, however, have expressed
concern that reliance on the sanctlons concept creates
untoward col?ateral consequences. Assumlng that Rule 68
sanctions are 1mposed on the party alone, the fact
remains that advice on settlement is provided by'counsel
If counsel is talnted by sanctlons imposed on a party -
who may indeed have rejected advice to accept a Rule 68
offer — the potential distorticns of attorney—cllent
relationships threatened by Rule 68 may be exacerbated.
Attribution of the sanction to counsel seems increasingly
unfair, moreover, as the failure to settle seems

increszsingly reasonable.

The unfairness of tarring counsel with the sanctions
brush may be no greater than the unfairness of forc1ng
the client to pay adversary counsel fees, a questlon that
can be answered only with a sound theory of the Amerlcan
Rule. That question, however, remalns the main p01nt of
inguiry. It is easy enough to draft a rule that shifts
counsel fees without referring to sanctions} Reliahce‘on
the sanctions concept indeed, 51mply papers over the
real question: is a duty to accept a reasonable
settlement a matter of procedure akin to a duty to
cooperate in authorized dlscovery7 At this polnt 1t may

be important to insist on that definition of the 1ssue -
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it 1s not a matter of a duty to engage 1n reasonable

settlement behav1or, but of ‘a duty to accept a

."‘,‘,,u.

M3 i e -
\[ I i, . ( ’,

settlement. It mlght be a duty to accept a settlement

offer that 1s reasonable 1n llght of all the thlngs that

3 Lol
r. L ‘w‘ ‘JI‘ ; Wy 1, K I ‘

are known, predlctable, and unpredlctable.‘ It mlght be

ulwﬁt; R o ) U t

a duty to accept a settlement offer that in the event

. 1 ;
proves at least as favorable as the judgment. But‘lt is

i

a duty to accept a settlement.

eb, (L : . - b

Although -the ‘nature of the question is not directly
changed by invoking or discarding the sanctions label,
the sanctions characterization is useful because it
suggests that the procedural character of a regulation

cannot be separated from its consequences. A rule that

requlred a party to accept a settlement offer found‘

reasonable by the court w1thout a de0151on on the merits,
on paln of contempt or dismissal, would not do. A rule
that requlres a party to pay costs, 1nc1ud1ng forfelture

of post—offer statutory attorney fees otherw1se allowable

as "costs," does do. We have 1t now. A rule that shlfts‘

attorney fees requlrlng one party to bear fees incurred
by another, occuples an uncertaln mlddle ground. It can
be argued that 1f present Rule 68 does not abridge,

enlarge or modlfy a substantlve rlght when 1t defeats a

statutory rlght to recover attorney fees as costs, an

amended Rule 68 would no more abrldge enlarge, or modify
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a substantive right by requiring one party to compensate
another for costs inéident to rejection of an offer more
favorable than the judgment. It can be argued in
response that defeating a statutory qualification of the
basic rule that each party bears its own expenses is not
as fundamental — substantive? — as changing the basic

rule.

Confronting a question of Enabling Act authority in
the course of the rulemaking process is different from
the finest point of academic analysis. Even a clear
answer to an initially troubling question of authority
may not justi;y pushing ahead. A clearly desirable rule
may responsibly be promulgated if close examination
justifies rejection of cogent doubts. Greater caution is
appropriate if the justification for a proposed rule is
less certain, particularly if prediction of its
ccnsequences also is uncertain. The American Rule
remains a venerable part of our tradition,vqualified nmuch
more often by one-way pro-plaintiff exceptions than by
equal opportunity two-way shifting. Even if it is pureiy
procedural, aﬁd even if — indeed perhaps because — it is
difficult to identify and articulate its premises, it
deserves deep respect in the rulemakin§ process. We
should be quite sure of what we are doiﬁg before adopting

the current proposal.
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V. Difficulties of Implementation

One of the most enduring lessons of drafting

exercises is that a promising idea is throughly tested by

translation into detailed implementation. The simple .

illust:ations used above involved a single offer on a
single claim between two parties. Many lawsuits involve
only one claim and two parties. Even such suits may
involve a.complicating,series of offers, particularly if
Rule 68 is extended to both parties. Greater

complications ensue from a proliferation of parties,

particularly if the substantive law has abolished joint

and several liability. These and other problems must be
weighed in deciding whether to preSS ahead with revision
of Rule 68. The problems described below have been
chosen in the hope of viewing Rule 68 from a variety of

perspectives.
A. Successive Offers

The proposal expressly permlts all parties to make
successive offers. The most.obv1ous reasons for allow1ng
repeated resort to Rule 68 spring from the con301nt
purpose to encourage settlement and to encourage early

settlement. Early offers — and thus early settlement -

are encouraged if an early offer does not cut off further

use of Rule 68. Later offers, moreover, can readily
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prouscte settlement as the parties' expectations are
brought closer’together by continuing preparation for
trial and even external events, Another reason may be
that allowing‘;zly one offer per party, or even requiring
the parties to bid for the‘right to‘make the only offer,
would so confuse Rulé 68 strategy as to discourage

frequent use.

1. Calculating the comparison. Permitting successive

offers requires careful attention to the grounds for

comparing each offer to the final judgment. The problem

is more than a drafting challenge alone. A series of

three related examples illuminates the complexities.

The plaintiff offers $50,000. After the plaintiff’s
offer expires, the plaintiff occurs $20,000 in attorﬁey
fees. Then the defendant offers $60,000. Each part§
incurs an additicnal $15,000 in attorney fees after the
defendant’s offer expires. Judgment is for $55,060. If
the ﬁlaintiff had won a litigated judgment of $55,000 at
the time of the defendant’s $60,000 offer, the plaintiff
would have received $15,000 toward its $20,000 fees after
deducting the $5,000 benefit of the judgment, and netted
the same $50,000 it would have won had the defendant
accepted the plaintiff’s offer. In thisvsénse, the
judgment is beiter than the defendant'éy$60,000hoffer.

There is much to be said for writing Ruleass to reach

35
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this result. There will be some proper resistance,
however,"arieing from“tﬁoffacts: the defendant’s $60 000
offer was greater than the actual judgment and llkely
was made w1thout know1ng the amount of attorney fees
1ncurred by the plalntlff after the plalntlff’s $50 000

offer explred.

The second example is the same as the first, except
that the plaintiff incurred only $5,000 in attorney fees
before thevdefendant made the $6é,600 offer. Now the
$55,000 Jjudgment, together with that attorney fees
incurred by the plaintiff between expiration of the
plaintiff’s $50,000 offer and the defendant’s offer, is
not better than the defendant’s offer. The plaintiff is

not entitled to attorney fees on the basis of its offer

unless the effects of the offer persist beyond the
plaintiff's‘rejection of the defendant's offer: although

the %50, 000 offer was more favorable to the defendant

than the:$55,000 judgment, the $5,000 benefit of the
judgment eliminates the $5,000 in fees incurred by the
time of the\defendant's offer. ;t‘would seen strange
indeed; however, to allow the plaintiff to‘repover;fees
incurred after it rejected the $60,000 offer that ﬁould
have netteé $55,000 after dedocting the ihterim fees.
The derendant’s offer supersedes the plaintiff’s offer.

The defendant is entitled.to $10,000 in attorney fees
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after deducting the $5,oob benefit of the judgment from

the $15,000 incurred after expiration of the defendant’s

offer.

The second example is intended to underscore the
importance of the attorney fees incurred by one party
during the period between expiration of its own offer and
an offer made by another party. The consequences tc the
defendant in these two examples are remarkably differsnt
because of the different figures used for interim fee
expenses. To be intelligent, a second offer must account
for these expenses. Each of the -three most obvious
strategies for making the caIcuietéén is questionable.
One is to guess, based on an estimate of visible attorney
time and the closeness of trial. The guess and estimate
depend on the work habits and other commitments of
opposing counsel, often difficult to guese. A;other is
to make an offer that allows the eoqrt to determine
attorney fees — in a case that has not been tried,~that
may be won by either party, that may not inclhde a
statutory fee right, and in which the amoﬁnt‘of the fee
may affect the attraction of the offer drastlcally. Yet
another is to ask the mther party - at best that would
lead to informal negotlatlons w1th an eye to formulatlng’

the formal Rule 68 offer.

The third example simply increases the defendant’s
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offer to $80 000. The defendant gets no award because
its post—offer fees are w1ped out by ‘the $25 000 beneflt
of the judgment. Although the defendant was willing to
pay $89,Q99£$Q get out of the further proceedings, and
guessed better than the plaintiff, it may be argued that
this, and , countless additional variations simply
demonstrate the sporting character of the‘proposed‘system
in cases that include substantial uncertainty as to
liability, damages, or both. In addition, a somewhat
inconsistent argument may be made that when the outcome
of litigation is .as uncertain as it often is, the
reasonableness of settlement behavior should be tested by
some measure more rational than the perhaps compromised

outcome.

2. Offer strategy. A more important concern‘can be
stated in shorter compass. A isystem that allows
successive ofxers that do not negate the consequences of
falllng to accept an earller offer invites strategic
offers. Initial offers w111 be made not for the purpose
of w1nn1ng early settlement but for the purpose of
generatlng consequences that will affect subsequent
bargalnlng. Defendants and plalntlffs alike should make
routlne offers barely 1ess favorable than the best result
to be hoped for. A plaintiff should demand everythlng.

A defendant who offers next to nothing has little to gain
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if fee recovery is capped by the amount of the judgment,
but may gain powerful bargaining leverage in cases that
seem likely to impose at least a significant liability.
The greater the incentives for early settlement that are
created by a revised Rule 68, indeed, the greater efféct
the incentives should have on bargaining both within and
without the Rule 68 framework. At times settlement will
be impeded, not promoted, by adding this element to the

strategic calculation.

It seems difficult to predict the courses of
behavior that experienced litigators would be able to
develop with years of practice in manipulating a revised
Rule 68. If it is difficult to predict -~ if we cannot be
confident in predicting the strategic behavior that will
develop — revision can be justified only by stronger
Justifications than would suffice with more certain

prediction.
B. Multiple Parties

Multiparty litigation can complicate Rule 68. A
defendant, for example, may much prefer a global
settlement that establishes the full limits of liability.
A plaintiff may prefer, for a variety of reasons, to
settle separately with some defendants. More complex

combinations can easily emerge. These complexities must

39
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be overcome in private bargaining. The Rule 68 question
is whéthérhfgrmal‘acéount'éhdﬁldibé taken of multiparty
compliCa%ibns ih‘dfaftihg the rule.

e 3

uMu;FQple plaintiffs provide an easy illustration.
The defendant, as master of its offer, should be free to
offer terms that require acceptance by all plaintiffs.
Suppose all but one accept, the offer expires, and the
judgment is less favorable to all? Can those who sought
to accept be held to pay post-offer fees to the
defendant? Should all of the burden be imposéd on the
one who held out? If oniy those‘who reject are subject
to Rule 68 consequences, what happens if those who reject
do better by the judgment and those who would have
accepted do worse, as should happen whenever each made an

accurate prediction of the judgment?

Comparative fault can provide a simple illustration
of the problems that may arise from multiple-defendant
cases. The plaintiff in an automobile accident case
offers to settle with the two defendants for $50,000
each, then wins judgment allocating $1Qb,000 damages 60%
to one defendant and 40% to the other. Should the rule
be wfitten so“that éne defendant pays a portion of thg
plaintiff's‘post-offerﬂfees, but not the other,‘when the
outcome depends‘on a matter as elusive as theuallocatioh

of fault?
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Multiple defendants provide a more complicated
illustration if the case arises under law that has
rejected joint-and-several liability. One‘ deféndant
wishes to settle with the oniy §1aintiff. The plaintiff
must evaluate the offer not onlyvfor its d;rect impact,
but alsb fbr‘ its uncertain impact on the ‘other
defendants. An offef “that séems accéptable if the
defendaﬁg’is held 1iabléjfor 20% of tcﬁéi damages may\not
be acceptable if,'following settlement, trial allocates
30% of the total to that defendant. Arizona is
considering a Rule 68 amendment that would allow the
plaintiff to tender a gonditional acceptance to the
defendants who do not join in the offer. If all
defendants accgpt, no fault is apportioned to the
defeﬁdant who settled; the amoﬁnt of the settlement is
subtracted from the plaintiff’s full damages, and the
remainder is allocated among the remaining defendants.
If one ’or more defendants reject the conditional
acceptance, the defendants who rejected share equaliy
"any Rule 68 sanctions which would otherwise be assessed
against the plaintiff in favor of the offering
defendant."*? At best, this systenm complicates the
process of calculating the offer, and imposes a difficult
prediction on defendants faced with a plaintiff’s
conditional acceptancé. If Rule 68 sanctions actually

generate significant settlement incentives, a defendant
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would among other things haVe to predictm how other
defendants would react.' Different complications would
arise from alternative approaches. If for example, it
were deCided to allow acceptance by one cr more
defendants‘ S0 that some were entitled to a reduction of
damages according to fault calculated without regard to

i

the settling defendant while others were 1nvolved in

litigating the fault of the settling defendant trlal

would be complicated still further. The current Rule 68

proposal does not account for this problem. Silence

presﬁmably would mean that Rule 68 consegquences flow,

without accommodation to -the c1rcumstances of several
llablllty, or for that matter the various ways in which
settlement affects joint-and-several liability. A
plausibleruargument can be made,‘ however, that Erie
doctrine®® commands adherence to a state‘ offer-of-
judgment' rule sbecifically adapted to state rules

allocating shares of liability.
C. Fee-shifting statutes

Any project to revise Rule 68 must consider the
decision in Marek v. Chesny.** After the plaintiff in

an action under 42 U.S.C. § 1983 had incurred $32,000 in

attorney fees, the defendant offered $100,000 to settle

the claim and attorney fee liability under 42 U.S.C. §

1988. The plaintiff persisted to trial and won $60,000.
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The Court ruled that Rule 68 cut off the § 1988 claim for
$139,692 in feeg incurred after the off”er, observing that
this expenditure "re‘sul,'ted in a recbvery $8,000 iess than
petitionersf settlement offer‘.';15 Rule 68 provides that
if the judgment is ‘not‘x‘nor)e favoréble than the offer,
"the offeree must pa‘,y'thVe costs inc;rred after the making
of the offer." Section 1988 prov.1des for an award of
attorney fees "as part of the costs." ‘«'I'he meaning of the
two provisions together was found "plain." "'Since'
Congress expressly included attorney’s fees as * costs’
available to a plaintiff in a § 1983 suit, such fees are
subject to the cost-shifting prcv151on of Rule 68,.m¢
Justlce Brennan dissented, arguing f;rst( that it is
iwolish to hinge application of Rule 68 on the accident
wheﬁher a particular fee-shifting statute refers to feeé
as "costs." He went on to argue that the Court’s
decision "will lead to a number of skewed settlement
incentives that squarely conflict with Congress’ intent"
in providing attorney fee recovery. This argument was
extended to the conclusion that application of Rule 68 to
defeat a statutory right to attorney fees modifies a
substantive right in violation of the Rules Enabling

Act .y

If nothing else, any revision of Rule 68 should

correct the dependence on the frequently happenstance
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statutory choice whether to refer to attorney fees as
costs. There is no apparent rea%oﬁ‘for distihguishihg

between fee statutes in this way. And matters may become

worse COnfused 1f an occasxonal sophlstlcated attempt is

made‘to take adVanta§e~ofwthe current rule in draftlng

new legislation.®

The guestion whether to perpetuate Marek v. Chesny
will prove far more contentious. The - arguments for
overruling it are forceful.“Cutting off statutory fee

rigits seems inconsistent with the probable purpose of

one-way fee-shifting statutes to encouragekenforcement of

particularly favored rights. Even if Rule 68 is amended
to provide for offers by plaintiffs, the prospect of
losing statutory fees as well as limited liability to pay
defense fees makes the effects of Rule 68 more pressing
as to these seemingly favored plaintiffs. So long as the

plaintiff need only "prevail" to.be entitled to statutory

attorney fees, moreover, there is little apparent benefit

in making a Rule 68 offer; the only obvious advantage
would be to curtail the discretion to deny costs to the
plaintiff even though successful.: And the risk of losing
statutory'fees may create a painfulvconflict of interest

‘for counsel advising on the attractiveness of an offer.

?

Rule 68 could be written to exclude fee-shifting, or
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to exclude both fee-shifting and costs liability, as to
any claim that entails statutory fee-shifting. That
leaves the problem of cases that combine fee-shifting
claims with other claims. A modest variation on Marek v.
Chesny illustrates the problem. A plaintiff advancing
constitutional and state-law clainms arising from assault
by a police official is offered $20 000 to settle all
claims and wins $19, 000 on each theory at trial. Should
the defendant be allowedrto recover post-offer reasonable
éttorney fees in excess of $1,000 up to the amount of the
judgment because the state-law claim does not invoke a
fee-shifting statute? If so, exemption of the § 1983
claim alone does not fully protect the pro-plaintiff
policies that may underlie the‘fee-shifting scheme. The
protection would be diluted further still if the Rule 68
conseguences were considered‘in_determiningrthe extent of
the plaintiff’s recovery of statutory fees as "prevailing
party." If not, the exemption would be extended at least
to the fee-shifting claim and any other theory that is
part of the same "claim" as defined by the claim

preclusion branch of res judicata.

Exclusion of claims governed by fee-shifting
statutes would raise other, perhaps minor, questions.
One is whether so many cases would be affected as to

dilute the potential benefits of providing fee shifting
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under Rule 68. Another is whether it is backward to
provide fee shifting under Rule 68 only as to claims that
have been left outside the apparently growing number of

statutérY“feevshifting*proViSions."‘
D. Determining Reasonable Fees

Fee sanctions entail responsibility for determining
reasonable fees. The Civil Rule 11 amendments now

pending in Congress are designed in part to subordlnate

the role of private sanctions, 1nclud1ng attorney-fee‘

sanctions. Experience with determlnlng reasonable fees
in other settings has generated lengthy lltlgatlon. A

rule that"biandly calls for determination of reasonable

fees is not Very helpful. An attempt to devise a helpful

formula for determlnlng reasonable fees however, is not
to be undertaken lightly. It is approprlate to ask that
Rule 68 be expanded to include fee-shlftlng only if there
are solid grounds for expecting that the benefits will
more than compensate theradded labors. Perhaps this will
happen because so many cases settle, and because actual
fees will so far outstrip any possible shift after
reduction fethhe benefit of the judgment and capping at
the anount of the judgment‘that reasonableness is not an

issue.® Perhaps not.
E. Other Implementation Questions
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1. Forgiveness. There are attractive reasons for
allowing discretionary exemption from Rule 68
consequences. Only the most obvipus‘examples are needed.
An offer may be made in a state of legal uncertainty that
is resolved after expiration. Facts that seemed clear at
the time of the offer may later become uncertain or
worse, and unknown facts may appear. A low defense offer
may be follrwed by an even lower compromlse verdict that
would be swallowed up even after recognizing the benefit
of the judgment. ' If discretion is recegnized, however,
it must be kept nar-ow lest it undermine the possible
benefits of fee shifting by diminishing the incentive to
acéept ani offer and increasing the occasions for

collateral litigation.

2. Bilateral cap. The proposal limits fee sanctions to
the amount of the judgment. Beginning from the desire to
ensure that a claimant not be out-of-pocket, tﬁis feature
appears to achieQe rough equality between claimants and
defendants. In some cases, however, the equality may

prove illusc:A. Suit on a $100,000 life insurance

-policy, for example, could turn entirely on the question

of fraud by the insured. The insurer is liable for
$100,000 or pothlng.“The plaintiff offers $100,000 and
the defendant offers notnlng. If the plaintiff wins

$100,000 the defendant is liable for reasonable attorney
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fees up to $100,000. If the plaintiff wins nothing, the

defendant receives, no attorney fees. 'Occasional.

conseguences such as these need not defeat the proposal.

They: do:illustrate that it is not entirely. simple..

3. Specific relief. The draft proposal caps any fee
award at the amount of the judgment. If only specific
relief is 1nvolved fees are not shifted because the

"amount“ of the judgment is zero. This approach has at

least two benefits. One is that it enables plaintiffs in

“public interest": 11tigation to reduce or eliminate
exposure to fee—shifting under Rule 68 by reducing or
eliminating demands for money damages. The other is that
it avoids any need to find an alternative cap for cases

that involve only specific relief.

Cases that involve both monetary and specific relief
raise the question of comparing the specific relief terms
of offer and judgment. The most easily managed approach
would be to set the threshold at a judgment that includes

every term of the offer. Rule 68 benefits flow to a

plaintiff who offered to settle for the same oOr less

relief, and to a defendant who offered to settle for the

same or greater relief. The draft proposal sets a lower
threshold 1ooking to "substantially all the nonmonetary
relief offered." This approach rests on the belief that

it would be remarkable to develop an offer that included
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49
all the elements of a litigated decree in complex
institutional reform litigation. It also might reflect
concern that choices in shaping the decree should not be
subject to the pressure of Rule 68 consequences.
Administration of the more flexib1e~test, however, mnay

require more effort than it is worth.
VI Alternative Apprbaches

Any number of different approaches could be taken to
encourage settlement, either through offer—of-judgment
rules or through other means. A few may be noted

briefly.

The strategic calculus of Rule 68 would be changed
greatly if each party could make only one offer, and even

more if only one party could make an offer.

The stakes of Rule 68 would be reduced if it were
limited to an award of post-offer costs. To make the
rule a meaningful tool for plaintiffs, it woﬁld be
accompanied by a change in the rule that ordinarily‘the‘
prevailing party recovers its costs.?® The stakes could
be increased, but ordinarily not to the level of attorney
fee shifting, by inciuding expert witness fees ih the

costs.

Concern that Rule 68 may entail serious consequences
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for a clsoe miss in predicting the 'judgment could be

reduced by introducing a margin of error. The extent of

the margin would be based on perception of the average

for reasonable error across a, wide range of cases. If -

fees‘weremshif;edyonlyﬁlfqthekjudgment~falls:more‘than
50% beyond the offer, for example, objections. to the

proposal might be softened substantially.

The other means of encouraging settlement most
prominent todaQ”dfe 2 host of devices gfguped together
under such ‘labels as "court-anhexéd arbitration."”
Refuéal to‘accept\the recommended jﬁdémént can cérry
whatever consequences might be attribuéed to Rule 68.
The a@vgntage of ;hese procedures is}that they rely on an
imparﬁial assessﬁent of the case as seen by an outsider,
and ideally should lead to a recommendatlon based on that
assessment without strategic calculatlon of what is
likely to prove acceptable to whom.- This feature may

suggest that it is better to rely on such procedures to

expedite settlement than to tinker with Rule 68. The

disadvantage of these procedures is that ordinarily they
are curtailed; the parties may arrive and leave with a
much better understanding of the- case than can be
communicated at a brief hearing or even "mini-trial."
This characteristic may make Rule 68 seem more attractive

after all.
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Although no alternative is obviously better than
"capped benefit-onthe—judgment" fee shifting under Rule
€8, both alternative versions of Rule 68 and other
procedures should be considered before adopting the
proposed version with the improvements that inevifably

will occur in the drafting process.
VII Conclusion

This exercise in doubt is more a quest fo;
reassurance than a dissent. Much of it can be assigned
to two categories: doubté about the duty to settle and
its relationship to fee shifting; and doubts about

difficulties of implementation.

Fundamental doubts arise from questions about the
imperaﬁive vof settiement and the American Rule that
ordinarily 1itigénts bear their own attorney fees, win,
lose, or draw. Even a carefully regulated fee-shifting
revision of Rule 68\séems to rest on two assumptions.
One is that a party who makes a formal Rule 68 offer that
proves at least as favorable to the offeree as the
eventual judgment deserves to be made whole for attorney
fee expenditures "caused" by rejection of fhe offer. The
implicit duty to settle is not measured by reasonable
litigation behavior, nor by reasonable settlement

behavior, but primarily by the actual result. The o*her
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assumptlon is that we can redress thls attorney—fee

1njury, at least w1th1n llmlts w1thout 1ntrud1ng too far

on the values served by the Amerlcan Rule. Nelther‘”

‘ ‘?b »71 3! [

assumpt10n4can be accepted uncrltlcally. No theory has‘

ok
i

t
!

yet been advanced to clearly justlfy'the prop051t10n that
although attorney fees shoulnd not be shifted merely
because a party has brought‘an~action and lost, or has
defended an action and lost, shlflng is proper because a

party has made a wrong prediction in response to a formal

offer of Jjudgment.

The doubts that arise from implementing a fee-
shifting approach have been detailed in ways that at
timss may seem unfair. It is easy to emphasize
partlcularly troubling situations, no one of which may
arise with any frequency. The cumulative 1mpact of these
51tuat10ns, however, deserves some attention in
approachlng revision of Rule 68. Occasional untoward
results may be reduced. by recognlzlng discretion to
excuse Rule 68 consequences. The untoward results that
remain can be tolerated if there is a clear prospect of
substantialrredeeming advantage; vThose who doubt the
rationale and impact of the proposal, however, may falrly
suggest that the costs of bearlng sonme untoward results
and the administrative costs of av01d1ng others bear on

the decision.
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‘ With all of this, the current proposal commands
attention. It offers”a ea;efully thought-out attempt to
establish an effective offer-of-judgment procedure. It
avolds “many of the objectlons that can be made to
unlimited fee shlftlng, and also avoids the great
administrative costs that‘attend:en effo:# to enfbrce
directly a duty of reasonable settlement behavior.
Pract:<al Jjudgment about actual impact may be more
important than abstract dithering. Help will be found in
‘surveying'practicing attorne&s to learn their experiences
with settlement and theirvpredictions of the impactuef
limited fee shifting, a project how'underway at the
Federal Judicial Center.* Much help will be found in
the public(comment process if the rulemaking process
moves forward to that stage. Perhaps in ten or fifteen
years we will have so much favorable experience with a
limited fee-shlftlng'ver51on of Rule 68 thgw early'doubts

will seem captious.
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1. The impetus for consideration by the Civil Rules Advisory
Committee was provided by an article by Judge William W. Schwarzer,
Director of “thé Federal 'Judicial Center. ' See Schwarzer, Fee-

shifting Offers of Judgment — An Approach to Reducing the Cost of

Litigation, 76’juﬂicature"147”(1992Y. "The draft Rule 68 appended
at the‘eﬁ§uéepartsm§r°m,Ju@gem$¢QW€r29§5§MPIPpOsal in some ways.
The discussion in text 'likewise 'ranges beyond Judge '‘Schwarzer’s

re, however, is taken straight from it. . ‘

0 ‘ )
Tlff Wil
A ot

proposal. The co

The central provisions of Judge

entra royisio of J schwarzer’s proposal, are
adapted‘inﬂ$¢q585{W1033”thg)“hstﬂ$és$ui S

e ol

53 (1993)%

2. See note'l. & v BRI L

3. Both nuisahce claims and "stonewalling" defenses may be reduced.
Bringing suit on an unfounded claim is more likely to scare a
profitable settlement if the plaintiff can impose greater costs on
the defendant than the plaintiff must bear. An offer procedure
that promises to transfer some 'of! the' defense ‘costs to the
plaintiff reduces the potential divergence of costs. Resistance to
a valid claim 'based- on knowledge  that the costs of winning a
judgment ex¢ged the value of the judg@ent‘can,pe‘uqdprmined by the
same process. T ! A ;. -

4. There are too many articles to list. Among the good articles
are Cooter & Rubinfeld, Economic Analysis of Legal Disputes and
Their Resoltuition; 27 J. of Econ.Lit. 1067 (1989); Donohue, opting
for the British Rule, or if Posner and Shavell Can’t Remember the
Coase Theorem, Who Will?, 104 Harv.L.Rev. 1093 (1991); Donohue, The
Effects of ,Fee Shifting on the Settlement Rate:. Theoretical
Observations on Cost&, Cdnflicts, and Contingency Fees, 54 L. &
Contemp. Préb. 195 (Summer 1991); Hause, Indemnity, Settlement,. and
Litigation, or I’1l be Suing You, 18 J.Leg.Stud. 157 (1989); Katz,
Measuring the Demand for Litigation: Is the English Rule Really
Cheaper?, -3 J.L., Econ. & Org. 143 (1987); Miller, An Economic
Analysis of Rule 68, 15 J.Leg.Stud. 93 (1986): Rowe, Predicting the
Effects of Attorney Fee Shifting, 47 Law & Contemp. Prob. 139
(Winter 1984); Rowe & Vidmar, Empirical Research on Offers of
Settlement: A Preliminary Report, 51 L. & Contemp. Prob. 13 (Autumn
1988); Shavell, Suit, Settlement, and Trial: A Theoretical Analysis
Under Alternative Methods for the Allocation of Legal Costs, 11
J.Leg.Stud. 55 (1982); Snyder & Hughes, The English Rule for
Allocating Legal Costs: Evidence Confronts Theory, 6 J.L., Econ. &
Oorg. 345 (1990); and Toran, Settlement, Sanctions, and Attorney
Fees: Comparing English Payment Into Court and Proposed Rule 68, 35
Am.U.L.Rev. 301 (1986).

Articles focusing on earlier efforts to revise Civil Rule 68
include Simon, The Riddle of Rule 68, 54 Geo.Wash.L.Rev. 1 (1985);
and Woods, For Every Weapon, a counterweapon: The Revival of Rule
68, 14 Ford.Urb.L.J. 283 (1986).
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5. Game theory is touched upon in several of the articles cited in
note *XX above. Good examples of .recent work in progress include

David A. Anderson, Improving Settlement Devices: Rule 68 and Beyond

(1993 ms.):; Kathryn E. Spier, Pretrial Bargaining and the Design of
Fee~-sShifting Rules (1993 ms.). L ‘

6. The possibilities for confusion may be greater than they seem.
Many experienced lawyers who have reviewed the first draft set out
in the appendix have thought the scheme too ‘complicated to
administer. Although regular litigators would come to understand
the complications, others might remain'stymied.

7. Of course official decision may be sought not to vindicate but
to humiliate or intimidate. The value of establishing precedent by
a test case may be tarnished by 'the ability of institutional
litigants to select favorable cases and tribunals by settiing less
favorable cases. ' These facts may diminish, but do not defeat, the
value of public adjudication.

8. See Marek v. Chesny, 473 U.S. 1 (1985).

P. 28 U.S.C. § 2072. |

10. Marek v. Chesny

il1. The virtue of the sahctions apprecach in assuaging Enabling Act
concerns is explored in Burbank, Proposals To Amend Rule 68 — Time
To Abandon Ship, 1986, 19 Mich.J.LRev. 425.

12. How cite? ,

13. Erie R.R. V. Tompkins, 1938, 304 U.S. 64..

l4. 477 vU.S. 1 (1985).

15. 473 U.S. at 11.

l16. 473 U.S. at 9.

17. 473 U.S. at 28-38. The shortest statement was that: "The
Court’s interpretation of Rule 68 * * * clearly collides with the
congressionally prescribed substantive standards of § 1988, and the
Rules Enabling Aot requires that the Court’s interpretation give
way." 473 U.S. &t 37.

18. The attempt to overrule Marek v. Chesny for claims arising
under Title VII of the Civil Rights Act of 1964 is a good
illustration. Section 9 of H.R. 1, 102d cong., 1st Sess. (1991),
would have amended § 706(k), 42 U.S.cC. § 2000e-5(k), by deleting
"as part of the," so that the statute would allow recovery of a
"reasonable attorney’s fee (including expert fees) and as-part-ef
the costs." The reasons for overruling Marek v. Chesny in this
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setting‘we;emdescribed in H.Rep. No. 102~ 40(1), Educ. & Labor
Comm., 1024 Cong., 1st Sess., p. 82 (1991), and H.Rep. No. 102~

40(II); Judiciary: Comm., :p+.30 (1991).. In. the..end, the civil
Rights Act: of .1991 did not effect. the: proposed amendment. ' New § -

706(g)(2)(B), 42 U.S.cC. 2000e-5(g)(2)(B), however, does’ allow
"attorney’s fees and costs" on prov1ng a v1olatlon of § 703(m), 42
U.S.Cp- 38 +This\'d ’

drafting

21. John

épard of" the,z eral Jud1c1a1 Center, who has worked

for year with Rule 68: prppb als haSIde51gned a‘survey that should

be comple;ed soon.qﬂ
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Rule 68. Offer of Settlement

(a) Offers. A party may make an offer of settlement to another
party.

(1) The offer must:
(A} be in writing and state that it is a Rule 68 offer;

(B) be served at least 30 days after the summons and
complaint if the offer is made to a defendant;

(C) [not be filed with the court] (be filed with the
court only as provided in (b)(2) or (c)(2)};

(D) remain open for Ia stated period of] at least 21
days unless the court orders a different period;
and ‘

(E) specify the relief offered.

(2) The offer may be withdrawn by writing served on the
offeree before the offer is accepted.

(b) Acceptance; Disposition.

(1) An offer made under (a) may be accepted by a written
notice served [on the offeror] while the offer remains
open.

(2) A party may file {the} [an accepted] offer, notice of
acceptance, and proof of service. The clerk or court
must then enter the judgmen® specified in the offer.
[But the court may refuse to enter judgment if it finds
that the judgment is unfair to another party or contrary
to the public interest.]

(c) Expiration.

(1) An offer expires if [rejected or] not accepted before
withdrawal or the end of the period stated or ordered
under (a)(1)(D).

(2) Evidence of an expired offer is admissible only in a
proceeding to determine costs and attorney fees under
Rule 54(4d).

{d) Successive Offers. A party may make an offer of settlement
after making [, rejecting,] or failing to accept an earlier
offer. A successive offer that expires does not deprive a
party of {remedies) [sanctions] based on an earlier offer.

e Remedies)[Sanctions]. Unless the final judgment is more
favorable to the offeree than an expired offer the offeree
must pay a {remedy) [sanction] to the offeror.

(1) If the offeree is not entitled to a statutory award of
attorney fees, the {remedy)} [sanction] must include:
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(2)

(3)

(4)(a)

(B)

(B) denial of

(A) The court may r

(A) costs incurred by the offerbf‘fafter the offer
- expired; and o

(B). reasonable attorney fees incurred by the offeror

‘after the offer expired, limited as follows:

(i) the mcnetary‘difference‘between‘thewoffer and
judgmentfmusg‘bgl$ubt§acteq from the fees; and

(ii) the‘fee éQ rd m ‘t not ekyéed‘yhé monngamount
o CE e “{ud Ll o wwgfﬂwH L ik

E by el
If the offeree 1s

he to  a statutory award of
attorney feés, 't

sanction] must include:
KU L " L. [T B

i
[

LR X
(A) costs i1ncu
expired; and

by ‘the“ﬁf%erof“afféf the offer

B e
rred by:.the offeree

torney fees inc
after the offer expired.

‘T
I

f
W Wl

duce the {remedy}féanction] to
o;“becauSe'the&judgment could

'have Deen expected -at’ the time the

not reas@na%&vu

offer expired].

(B) No {remedy may be given) [sanction may be imposed]
qn"dispo§itiop;pf4ap action by acceptance of an
offer under this rule or other settlement.

A judgment fo;halpaptyldemanding relief is more favorable
than an offer to it: |
(i) if theuamoupt;awarded — including the costs,
v "attornerfees,land other amounts awarded for
the period before . the offer {was served}
[expired] — exceeds the monetary award that
would have resulted from the offer; and
(ii) if nonmonetary relief is demanded and the
' judgment. includes all the nonmonetary relief
offered, or substantially all the nonmonetary
relief offered and additional relief.

A judgmentﬂis}mofe fé&brable to aupartyzoppbsing relief
than an offer to it: ,

(i) if the amount awarded — including the costs,
attorney fees, &and other amounts awarded for
the period before the offer (was served)
[expired] — is less than the monetary award
that would have resulted from the offer; and

(ii) if nonmonetary relief is demanded and the

" judgment does not include [substantially] all
fhe nonmonetary relief offered. ‘
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(f) Nonapplicability. This rule does not apply to an offer made in

an action certified as a class or derivative action under Rule
23, 23.1, or 23.2.

Fee statute alternative

{e) {Remedies)}[Sanctions]. Unless the final judgment is more

favorable to the offeree than an expired offer the offeree
must pay a (remedy)[sanction] to the offeror.

(1) The {remedy}[sanction] must include:

(A) costs incurred by the offeror after the offer
expired; and ‘

(B) reasonable attorney fees incurred by the offeror
after the offer expired, limited as follows:

(i) the monetary difference between the offer and
~udgment must be subtracted from the fees; and

(ii® zhe fee award must not exceed the money amount
of the judgment.

(2) (A) The court mzv reduce the {remedy)[sanction] to
avoid undue hardship [or because the judgment could
not reascnably have been expected a:t the time the
offer expired].

(B} No {remedy may be givenf[sanction‘may be imposed]:

(i) against a party that otherwise is entitled to
a statutory award of attorney fees;

(ii) on disposition of an acticn by acceptance of
an offer under this rule or other settlement.

(e)(2)(B)(i) might take 1less protective forms: No remedy may be
given:

Costs but not fee shifting

(i) that requires payment of attorney fees by a
party that is entitled to a statutory award of
attorney fees; or

Statutory fees not affected

(i) that affects the statutory right of a party to
an award of attorney fees;
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Agenda F-7 _
Court Administration/Case Mngt.
September 1993

o REPORT OF THE JUDICIAL CONFERENCE :
COMMITTEE ON COURT ADMINISTRATION AND CASE MANAGEMENT

TO THE CHIEF JUSTICE OF THE UNITED STATES AND MEMBERS OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES

The Committee on Court Administration and Case Management met in
Washington, D.C., on June 14-15, 1993. All members of the Committee were present
with the exception of Judge Roger Wollman (8th Circuit), Judge David Sentelle (D.C.
Circuit) and Judge D. Brock Hornby (District of Maine). The Committee was staffed
by the following Administrative Office personnel: Duane R. Lee (Chief, Court
Administration Division), Glen K. Palman (Deputy Chief), Robert Lowney (Assistant to
the Chief) and Abel J. Mattos (Chief, Programs Branch). Also in attendance from the
Administrative Office for portions of the meeting were Clarence A. Lee, Jr. (Associate
Director), Noel J. Augustyn (Assistant Director, Court Programs), Thomas C.
Hnatowski (Chief, Magistrate Judges Division) and David E. Weiskopf (General
Counsel’s Office). The Federal Judicial Center was represented by Russell R. Wheeler
(Deputy Director), William B. Eldridge (Director, Research Division), Donna J.
Stienstra (Senior Research Associate) and John E. Shapard (Research Associate).
Juliet Griffin (Clerk; Middle District of Tennessee), Judge James R. Browning (Ninth

Circuit Court of Appeals) and Doug Letter (Department of Justice) also participated.

NOTICE
NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL
CONFERENCE UNLESS APPROVED BY THE CONFERENCE ITSELF




Civil Justice Reform Act of 1993

The Civil Justice Reform Act of 1993 (S. 585), recently introduced by Senators
Grassley and DeConcrm, has been referred to your Committee for review. The bill
contains proposals to reduce costs and delays wrthm the civil justice system. While
many of the provisions' of the bill are srmrlar to those mcluded in the Access to. Justice
Act considered by the Congress and the Judlcral Conference last year, there are some
provisions on which there is no prior Judicial Conference position.

Offers of Judgment

Section 3 of the bill adds § 1721 to title 28 of the United States Code. The
provision provides a framework for an offer of judgment similar to Rule 68 of the
Federal Rules of Civil Procedure. However, the section differs from Rule 68 in several
respects. First, the amendment would allow any party to an action to make an offer of
judgment while Rule 68 limits offers. to defendants. Second, the bill provides the
adverse party with 14 days in which to accept the offer before it is deemed withdrawn
while Rule 68 only allows 10 days. Finally, the bill would stipulate that if the offer is
not accepted and the final judgment obtained is not more favorable to the offeree, the
offeree must pay the offeror’s reasonable attorney fees.. Currently under Rule 68,
attorney fees are only sometimes jncluded in costs depending on individual case
circumstances. Attorney fees awarded cannot exceed the amount of the judgment and
the court can reduce attorney fees awarded to prevent undue hardship on a party.
Your Committee believes that this provision would strengthen the offer of judgment

procedure, would provide increased -incentive for settlements and is consistent with its
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ppsition that the primary utilization of traditional jury trials should be in the most
complex cases. The Committee oon Rules is currently considering several proposed
amendments to Rule 68 including a provision similar to Section 3 of S. 585. Your
Committee endorses the substance of Section 3 of S. 585. If fhe pfoposal is within the
authority of the fede\ral rules, the Committee urges the appropriate committees to adopt
it. If the procedure i is beyond that authonty, your Comm1t(:ee urges the Judicial
Conference to support legislation to estabhsh it. e

Pro Se Cases

Section 5 of the bill would amend Section 7 of the Clvﬂ Rights of
Instltutlonahzed Persons Act (42 US.C. § 1997(e)) to du-ect the courts to continue any
action brought by an mmate pursuant to § 1983 of title 42 for up to 180 days in order
to extend the period required for exhausting administrative remedies. The Judicial
Conference took no position on a similar provision which was included in the Access to
Justice Act.

This provision would have a significant effect on the manner in which many
courts process these types of cases particularly in light of the Civil Justice Reform Act
of 1990 (CJRA). Under CJRA many ;courts are implementing a system of more
careful scrutiny of prisoner complaints. This method allows a court to weed out the
clearly frivolous claims as well as insure prompt attention to time sensitive matters.

This procedure also allows the dismissal of the complaint against improper defendants

(e.g., those with immunity, etc.). Your Committee is concerned that an automatic

continuance for up to six months without individual assessments or monitoring would

make it more difficult for courts to manage these types of cases effectively. Your




Committee is also concerned with the breadth of cases covered by the seetion. Certain
cases under the purview of §‘19‘83 do not lend themselves to édjudicaﬁen by an
administrative system. Additiénall’jr there are certain actions urider‘§ 1983; such as
claims for medical treatment, Whicﬁ by‘thevir‘na'tu‘re demand immediate attention.
The general ineffeétiveness ‘ef current inmate grie‘}énce prqcedures, both at ‘the‘ federal
and local leileis‘ must also be addressed. Unﬁl“an effectiQe system of edministhtive
dispositions is in place, this provision would seem premature. |

As an alternative to the provisions in the Civil Justice Reform Act of 1993, your
Committee recomfnends the provisions included in the jﬁdiciary’s "houéekeeping bill" of
last year. This provision called for shorter continuances and, more importéntiy,
addressee the probleﬁ of delay in certification of the administrative grievanee
procedures by the Attorney General. The housekeeping vprovisionswwould allow a case
to be co‘ntinuedA for up to 120 deys as opf)osed fo 180 as contemplated by the Civﬂ
Justice Reform Act of 1993. This would also allow adequate time for the
administretive _‘ procedures to work witﬁout causing the case to become stale. The
housekeeping provisions would allow a judge to c}etermine if the administrative
procedures are "otherwise fair and effeetive" eliminating the need to wait for
certification by the Attorney General. The pmposal in the housekeeping bill is
substantially similar to that of jthe Federal Couns Study Commiss;on which was
supported by the Executive Committee in May, ,199-0’
Expert Witnesses

Sectien 6 of S. 585 would add § 1829 to title 28 of the United States Code.

This section would limit the number of expert witnesses allowed to testify on any single
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issue to one from each side. Your Committee believes that the implementation of this
provision would have a significant impact on the Federal Rules of Civil Procedure and
the Federal Rules of Evidence and as a result this Committee defers to the views of

the Committee on Rules of Practice and Procedure.

Recommendation 1: That the Judicial Conference a) support in principle
the substance of Section 3 of the Civil Justice Reform Act of 1993 and
refer the issue of whether the matter is more appropriately within the
authority of federal rules to the Committee on Rules of Practice and
Procedure for a report to the March 1994 Séssion: of the Judicial
Conference; b) support Section 5(b) of the Act; and c) oppose Section
5(a) of the Act as written and offer the provisions of the judiciary
housekeeping bill as an alternative.

Fee for Electronic Access to Court Data for Appellate Courts

In March of 1990 the Judicial Conference approved an amendment to the
Miscellaneous Fee Schedules for district and bankruptcy courts to provide for a fee for
electronic access to court data (JCUS MAR 90, p-21). Your Committee has considered
whether a similar amendment of the Miscellaneous Fee Schedule for appellate courts is
advisable at this time. There is clear authority under the Judiciary Appropriations Act
for FY 1991 for the Judiciary to retain revenue generated by a fee for electronic access
to court data in the appellate courts. The mechanism for implementing this fee is by
amendment to the Miscellaneous Fee Schedule promulgated under 28 U.S.C. § 1913.

In the interest of maintaining a consistent national policy with respect to fees for
similar services in the federal courts, your Committee believes, in theory, that there
should be an appellate fee for electronic access to court data, -However, your

Committee notes that currently this service is available in only three appellate courts
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RS S, 585

To provide greater access to civil justice by reducing costs and delay, and
for other purposes.

IN THE SENATE OF THE UNITED STATES

MARCH 16 (legislative day, MARCH 3), 1993

Mr. GRASSLEY (for himself and Mr. DECONCINY) introduced the following bill
which was read twice and referred to the Committee on the Judiciary

A BILL

To provide greater aceess to civil Justice by reducing costs
and delay, and for other purposes.

1 Be it enacted by the Senate and House of Representa-
2 tives of the United States of America in Congress assembled,
3 SECTION 1. SHORT TITLE.

This Act may be cited as the “Civil Justice Reform
Act of 1993,

SEC. 2. DIVERSITY OF CITIZENSHIP JURISDICTION; AWARD
OF ATTORNEYS’ FEES TO PREVAILING PARTY.

(a) AWARD OF FEES.—Section 1332 of title 28, Unit-

ed States Code, is amended by inserting after subsection

O 00 N & »n A

10 (e) the following new subsection:




2
1 “(£)(1) The prevailing party in an action under this
2 section shall be entitled to atbofneys’ fees only to the ex-
3 tent that‘rsuch party prevails on any positipn or claim ad-
4 vanced during the action. Attorneys’ fees under this para-
5 graph shail be pald b& the nonprevailing party but shall
6 not exceed the amount of the attorneys’ fees of the
7 nonprevailing party with regard to such position or claim.
| 8 If the nonprevailing party receives services under a contin-
9 gent fee agreement, \,thej amount of attorneys’ fees under
10 this paragraph shall not gxceed the reasonable value of
11 those services. | |
12 “(2) In order to receive attorneys’ fees under para-
13 graph (1), counsel of record in any actions under this sec-
14k tion ‘shall maintain accurate, complete records of hours
15 worked on the matter regardless of the fee arrangement
16 with his or her client.
17 “(3) The court may, in its discretion, limit the fees
18 recovered under paragraph (1) to the extent that the court
19 finds special circumstances that make payment of such
20 fees unjust.
21 . *“(4) This subsection shall not apply to any action re-
22 moved from a State court under section 1441 of this title,
23 or to any action in which the United States, any State,

24 or any agency, officer, or -employee of the United States
25 or any State is a party.
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“(5) As used in this subsection, the term ‘prevailing
party’ means a party to an action who obtains a favorable
final judgment (other than by settlement), exclusive of in-
terest, on all or a portion of the claims asserted in the
action.”,

(b) STUDY AND REPORT.—(1) The Director of the
Administrative Ofﬁce‘ of the United States Courts shall
conduct a study regafding the effect of the requirements
of subsection (f) of section 1332 of title 28, United States
Code, as added by subsection (a) of this section, on the
caseload of actions brought under such section, which
study shall include—

(A) data on the number of actions, within each

Judicial district, in which the nonprevailing party

was required to pay the attorneys’ fees of the

prevailing party; and
(B) an assessment of the deterrent effect of the
requiréments on frivolous or meritless actions.

(2) No later than 4 years after the date of enactment
of this Act, the Director of the Administrative Office of
the United States Courts shall submit a report to the
appropriate committees of Congress containing—

(A) the results of the study described in para-
graph (1); and

o8 585 I8
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4
(B) recommendations regarding whether the re-
" quirements should be ‘continued or applied with re-
\ spect to additiéhal actions.
- (¢) REPEAL.-~No later than 5 years after the date

“of enactment of this Act, this section and the amendment

made by this section shall be repealed.
SEC. 8. OFFER OF JUDGMENT. |

*(a) IN GENERAL—Part V of title 28, United States
Code, 'is amended by inserting after chaﬁter 113 the
following new chapter:

“CHAPTER 114—PRETRIAL PROVISIONS

“Sec.
“1721. Offer of judgment.

“§ 1721. Offer of judgment

“(a)(1) In any civil action filed in a district court,

any party may serve upon any adverse party a written '

offér to allow judgrnent to be entered for the money or
property specified in the offer.
“(2) If within 14 days after service of the offer, the

’adverse party serves written notice that the offer is accept-

ed, either party may file the offer and notice of acceptance
aﬂd thé clerk shall enter judgment.

“(3) An offer not accepted within such 14-day period
shall be deemed‘ withdrawn and evidence thereof is not ad-
missible, éxéept in a proceediﬁg to determine reasonable

attorney fees.
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1 “(4) If the final Judgment obtained by the offeree is
2 not inore favorable than the offer made under paragraph
| 3 (1) whxeh was not accepted by the offeree, the offeree shall
4 pay the offeror’s reasonable attorney fees incurred after
5 the expxratlon of the time for accepting the offer, to the
6 extent necessary to make the offeror whole.
>7 “(5) In no case shall an award of attorney fees under
8 this section exceed the amount of the judgment obtamed
9 The court may reduce the award of costs and attorney
10 fees to avmd the imposition of undue hardship on a party.
11 “( 6) The fact that an offer is made under this section
12 shall not preclude a subsequent offer.
13 “(7)(A) Subject to the provisions of subparagraph
14 (B), when the liability of 1 party has been determined by
15 verdict, order, or Jjudgment, but the amount or extent of
16 the liability remains to be determined by further proceed-
17 ings, any party may make an offer of Judgment, which
18 shall have the same effect as an offer made before trial.
19 “(B) The court may shorten the period of time an
20 offeree may have to accept an offer under subparagraph
21 (A), but in no ease shall such period be less than 7 days.
22 “(b) A party making an offer shall not be deprived
23 of the benefits of an offer it makes by an adverse party’s
24 subsequent offer, unless the subsequent offer is more

25 favorable than the Jjudgment obtained.

o i
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1 . “e) If the Judgment obtamed includes nonmonetary

2. relief, a deterxmnatlon that it is more favorable to the

'3 offeree than was the offer shall be made only when the
4 terms of the offer included all such nonmonetary relief.
-5 f(d) This section shall not apply to class or derivative
6 actions under rules 23, 23.1 and 23.2 of the Federal Rules

7 of Civil Procedure.

8 “(e)(1) Except as provided under paragraph (2), the

9 provisions of this section shall not be construed to prohibit
10 an award or reduce the amount of an award a party may
‘11 receive under a statute which provides for the payment

12 of attorney’s fees by another pérty

13 “(2) The amount a party may receive under this sec-

14 tion may be set off against the amount of an award made
15 under a statute described in paragraph (1).”.

16 - (b) TECHNICAL AND CONFORMING AMENDMENT.—
17 The table of chapters for part IV of title 28, United States

18 Code, is amended by inserting after the item relating to

19 chapter 113 the following:
“114. Pretrial provisions .

1721”7,
20 SEC. 4. PRIOR NOTICE AS A PREREQUISITE OF FILING A

21 ,; CIVIL ACTION IN THE UNITED STATES DIS-
22 ~ TRICT COURT.

23 (a) IN GENBRAL.—Chapter 23 of title 28, United

24 States Code, is amended by adding at the end the

25 following:

o8 585 IS
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1 “§483. Prior notice of civil action

2 “(a)(1) No less than 30 days before filing a civil ac-
3 tion in a court of the United States the claimant intending
4 to file such action shall transmit written notice to any in-
S tended defendant of the specific cl‘aims involved, including

6 the amount of actug] damages and expenses incurred and
7 expected to be incurred. The claimant shall transmit such,
8 notice to any intended defendant at an address reasonably
9. expected to provide actual notice,
10 “(2) For purposes of this section, the term “transmit’
11 means to mail by first class-mail, Ppostage prepaid, or con-
12 tract for delivery by any company which physically delivers
13 correspondence as a commercial service to the public in
14 its regular course of business.
15 “(3) The claimant sha]l at the time of filing a eivil
16 action, file in the court a certificate of service evidencing
17 compliance with this subsection.
18 “(b) If the applicable statute of limitations for such
19 action would expire during the period of notice required

20 by subsection (a), the statute of limitations shall expire

21 on the thirtieth day after the date on which written notice
22 is transmitted to the intended defendént or defendants
23 under subsection (a). The parties may by written agree-

24 ment extend that 30-day period for an additional (period
25 of not to exceed 90 days.

*8 585 IS
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1 “(e) The requirements of this section shall not
2 apply—- |
3 | “(1) in any actlon to seize or forfeit assets sub-
4 Ject to forfelmre or in any bankruptey, insolvency,
5 reeelvershlp, Lconsewatorsh:p, or liquidation proceed-
6wy
7 “(2) 1f the assets that are the subject of the ac-
8 tion or would satisfy a judgment are subject to
9 flight, d1ss1pat10n, or destructlon, or if the defendant
10 is subject to flight;
11 | | «3) ifa written notice pﬁor to filing an action
12 is othe;:wise required by law, or the claimant has
13 made a; prior attempt in writing to settle the claim
14 with the defepdant;
15 “(‘4)’in proceedings to enforce a civil investiga-
16 tive demand or an administrative summons;
17 1 “(5) ih any action to foreclose a lien; or
18 “(6) in dny action pertaining to a temporary re-
19 strammg order prelumnary injunctive relief, or the
20 fraudulent conveyance of property, or in any other
21 type of actlon mvolvmg exigent circumstances that
22 compel nnmedlate resort to the courts.
23 “(d) If the district court finds that the requirements

24 of‘ subsection (a) have not been met by the claimant, and

25 such defect is asserted by the defendant within 60 days
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1 after service of the summons or eomplamt upon such de-
2 fendant the claim shall be dismissed without prejudice
3 and the costs of such action, mcludmg attorneys fees,
4 shall be imposed upon the clalmant Whenever an action
5 is dismissed under this subsection, the claimant may refile
6 such claim within 60 days ‘after ‘dis‘m‘issal regardless of
7 any statutory limitations period if-—
8 “(1) during the 60 days after dismissadl, notice
9

is transmitted under subsectlon (a) and

10 “(2) the original actlon was timely filed in
11 accordance with subsection (b).”.
12 (b) CONFORMING AMZENDMENT —The table of sec-

13 tions at the begmmng of chapter 23 of tltle 28, United
14 States Code, is amended by addmg at the end the
15 following:

“483. Prior notice of eivil action.”,

16 SEC. 5. cIVIL RIGHTS OF INSTITUTIONALIZED PERSONS
17 ACT.

18 (a) EXHAUSTION OF ADMINISTRATIVE REMEDIES —
19 Section 7 of the Civil Rights of Instltutlonahzed Persons
20 ‘Act (42 U.S.C. 1997e) is amended—

21 (1) by amendmg subsectlon (a) to read as

22 follows:
23 “(a) In any action brought pursuant to section 1979

24 of the Revised Statutes of the United States, by any adult

25 convicted of a crime confined in any jail, prison, \or other

*S 585 IS
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1 correctlonal faclhty, the court shall continue such case for

2 a perlod not to exceed 180 days in order to require exhaus-

'3 ‘tion of such plam speedy, and eﬁectlve admmlstratxve ]

( | 4 remedles as are‘ ‘allable s and _
( 6 (A) by redemgnatmg paragraphs (1) and m
| K 7 (2) as paragraphs (2) and (3), respectively; and

8 ;“B) by msertmg xmmedlately after “(b)”
9 theﬁ t'o]loﬁvtng
10 1) Upon» the request of a State or local corrections

8 :
11 agency, the Attomey General of the United States shall ' I i
12 provide the age cy Wlth techmcal advice and assistance

13 in estabhshmg plam speedy, and effeetlve administrative g
14 remedies for inmate gnevances ’”
15 (b) PROCEEDINGS IN ForRMA PAUPERIS.—Section ij
16 1915(d) of title 28, United States Code, is amended to i
17 read as follows: | | .
18 “(d) The court may request an attorney to represent j
19 any such person unable to employ counsel and may dis- L
| 20 miss the case if the allegatmn of poverty is untrue, or if g"‘\l
21 satisfied that the actxon faﬂs to state a claim upon which L
22 relief can be granted oris fnvolous or malicious.” E
‘23 (c) EFFECTIVE DATE —The amendments made by X
24 subsectlons (a) and (b) shall take effect on the date of L

25 the enactment of this Act.
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1 SEc. 6. EXPERT WITNESSES,

2 (a) IN GENERAL—Chapter 119 of fitle 28, United
3 States Code, is amended by inserting after séction 1828
4 the following new section:

S5 “§1829, Multiple expert witnesses
6 “In any civil action filed in a distriet court, the court
7 shall not permit opinion evidence on the éame issue from
8 more than 1 expert witness for each party, except upon
9 a showing of good cause.”,
10 (b) TECHNICAL anD CoNFORMING AMENDMENT.—
11 The table of sections for chapter 119 of title 28, United
12 States Code, is amended by inserting after the item relat-

13 ing to section 1828 the following new section:
“1829. Multiple expert witnesses,”.

14 sEc.7. SEVERABILITY,
15 If any provision of this Act or the amendments made
16 by this Act or the application of any provision or amend-
17 ment to any person or circumstance js held invalid, the
18 remainder of this Act and such amendments and the appli-
19 cation of such Provision and amendments to any other per-
20 son or circumstance shall not be affected by that invalida-
21 tion.
22 SEC. 8. EFFECTIVE DATE,
23 Except as expressly provided otherwise, this Act and
24 the amendments made by this Act shal] become effective
25 90 days after the date of the enactment of this Act. This

*S 885 IS
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1 Act shall not apply to any action or proceeding commenced

. 2 beforeq*such effective date.

O

L
|

|
1
L

S e B o SIS e B




St

e el







t

G

3

- Miscellaneous Rule Proposal

The only proposal "from the mail bag" that is ripe for present
consideration is advanced in the attached letter fron Judge J. Rich
Leonard to Peter McCabe. The proposal addresses the problem
created by a stand-off between orders that seal judicial records
without time limits and depository rules that bar records that
cannot be unsealed by a specific date.

It is not entirely clear where the problem might best be
addressed in the Civil Rules. Rule 26(c) is the obvious location
for discovery confidentiality orders. Orders that seal other

records do not have as obvious a location. Rule 43 may be the best
place.

The discovery confidentiality rule would fit best as a new
paragraph (4) in the revised form of Rule 26(c) approved for
eventual publication at the June meeting of the Standing Committee.
As a starting point, it might look something like this:

(4) An order sealing discovery records filed with the court
expires 25 years after final judgment unless the order or
a later order sets a different expiration date.

It is more difficult to guess at the shape of a Rule 43
provision without some Committee discussion. Probably it is better
to have separate provisions for discovery orders and for other
sealing orders. The most difficult question is whether it is
desirable to adopt a rule that sets a presumptive termination date
for sealing orders but does not address any other questions about
sealing. Such questions as the proper occasions for sealing
records quickly become mingled with problems that involve the work
of the Appellate Rules, Criminal Rules, and Evidence Rules
Committees. Even if the only gquestion to be addressed is the
sunset provision, uniform language likely should be worked out with
those committees. A suitable basis for discussion can be provided

by slight chahges in the discovery language sketched above:

(g) Expiration of sealing orders. Aan order sealing court
records expires 25 years after final judgment unless the
order or a later order sets a different expiration date.
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‘ EASTERN DISTRICT OF NORTH CARquf Jint o Wit o
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Bankrupley Judge | ‘ Ju 7 y llmsomm
Poet Office Drawer 2807
A o , Wilsoa, North Caroline 27894-2807
L ] fAFF IO 192916413
June 2, 1993 UNITED 5 oy
WASRINZ TG o . 5

. 20544

Peter G. MccCabe, Secretary .

Committee on Rules of Practice and Procedure
Administrative Office of the 1. S. Courts
Thurgood Marshall Federal Judiciary Building
One Columbus Circle, N.E.

Washington, D. C. 20544

Dear Peter:

Last year, the Administrative Office and the Federal Judicial
Center established a joint cCommittee on Court Records. The
committee is ~generally concerned with the selection and
preservation of the significant records of the federal courts. I
am writing on behalf of a subcommittee on sealed records whose
members include, besides me, Pamela Krems, AO, Court Administration
Division; Charles Summmers, AO, Printing, Mail and Records
Management Branch; Cynthia Harrison, Federal Judicial History
Office, FJC; and Elizabeth C. Wiggins, Research Division, FJc.

The records schedule adopted in 1982 by the Judicial
Conference requires the pPermanent preservation of designated case
files to document the work of the federal courts. Many permanent

Criminal, or Bankruptcy Rules provide any timetable or process for
vacating orders sealing records. As a result, records sealed in
permanent cases can never be examined but can never be des