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MONDAY MORRING SESSIOR
Ostober 25, 1943
A meeting of the Advisory Commlttee on Aules for
Givil Procedure, held in the West Conference Room, U. 3.
Supreme (ourt Bullding, Washington, D. ﬁ,,’écnveaad at 10:00
a.m., ﬁr; William D, ﬁitﬁhail, Chalrman, presldlng,
The following wers in attendance!

Hembers of the Committes

¥illiam D. Mitchell, Chslrman
Rdgar B, Tﬁm-a;:a; Segm tary
Charles E. Olark, Reporier
Scott H. Loftin
Willbur H, Cherry
Robert &, Dodge
George Donworth
Joseph G. Gamble
Bdmund M. Horgan
Edson R. Sunderlsnd
George ?haften Pepper
Araistend M. Doblie

Others
James Wm. Moore
Bdward H. Hammond

Robert 8. Oglebay

ibien .
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THE CHAIRMAN: My suggestion Ls that we take up this
1ast draft of the smendments and #0 through 1% =nd, when wo

have done that, then take up the gondennation rules betfors ug

.na finieh up on that. If there 1s a0 ob Jection, we will fol-

1ow that order of business. Tﬁa condemnation rule buslnoas has
raached a point vhere we ought now 10 sonalder 1t.

Rule % is the first rule OB which any chaag& WA
créér%ﬁ, and that simply struck out one word, npules, " whioch
wag 8 tyaogﬁ&pﬁi@g& srror really, an inadvertence, LT there ia
no objestion, that %11l stand as changad,

Rule 6. You remsmber, an ambiguity was found by the
courts as Lo whether the general rule granting pelief from
jnadvertence and delay might not be applied to wipe cut the
gpeosial 1imitations on time 1O do things in partiocular rules,
and we felt that our special limltations were intended to stlck

and that the general power of a court in ite disoretien o re-

iieve & man from inadvertence was not intended to apply %0 ser-

tain special rules ahere we had fixed 1imitations, like 81X
mentns to set aslde a Juégment for fraud. AL our laast meeding
we amended Aule 6 to olear that up and apecifieally refer to

the speoial rules that hsd special 1imitations and make it elaar
that the general power to grant relief Tor sxousable neglect |
wag not intended %0 get aalde thoae gpeeial limltations. it
there 18 no objection--

MR, TOLMAN {Interposing): sss there action on that,
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Mr., Chalrman?

THE CHAIRMAN: We voted that way, and the draft has
been made that wmay.

HH, TOLMAN: I hsve a suggestion to make about 1%,

THE CHALRMAN: ALl right, sir; whot is 147

ME. PCLMAN: The result of thls amendment is t0 bake
away ine power invested in the court in certaln of these rules,
where I think disérﬁsiﬂﬁ shiould remain. The First one that is
&§fae@aé is Rule 25,

: THE CQHAIRMAN: Tnat 1s the substitution rule?

MR, TOLHAN: Yes, that L5 the substltution either on
acsount of death or the explration of term or removal from
office, and so forth.

THE CHAIRMAN: The former statutes had a fixed Limi-
tation. If you went beyond it, you were gone,

MR, TOLMAN: I made this note about 1%: "Tuis ruls
deale with the subsatitution of partles in a pendlng action
because of the death of a party defeandant or party plantiff,
tihe ineompetency of a party, the transfer of interess, and

besause of the death or seyarat&éé from office of certain pub-

1%¢ officers. Thls amendment would prohibit any extension for

the substitutlion of parties in any of those ¢ases. Perhaps
two yesrs may be enough to permit a substitution of parities on
acoount of death, but 1% is possalble that in & time of WAL,

when men are dylng far from home, an absolute limitation on
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the time for the substitution of parties may work an injustice.
Is it not safs to leave the maﬁtﬁ?-cf further extenglon of tinme
in eage of the death of a party to the dlsoretion of the court,
a6 provided in the orlginal phraseology of (b)?!

It seemed t0 me that we are tightening up thls rule
Lo take away a power ghieh is certainly to be presumed %o be _

properly exerelsed, and 1ln esch one of these Anstances 14

Heemed t0 me safe 0 lesve the matter as 1t was, wlth the ex-

ception of cne, perhaps-~-taking an appeal to the ecircult court
cf aopeals, | , |

THE CHAIHMAN: That was a mere &éaonitian; because we
couldn't enlarge %hat,'anyway.

MR, TOLMAN: Yes.

JUDGE CLARK: My, Chsirman, may I speak on this quite
briefly?

THE CHAIRMAN: Yes.

JUDGE CLABRK: I think that of course you should ocon-
slder each one of these separsate rules, I haven't checked baock
immedlately on the transcript, but I think the general vote
was that we approved some of them. We have gone over 1t and
ineluded every one that we thought might coms in here. Thers-
fore, 1t wouldn't be at all surprising 17 we would want to
strike some of them out. They are all hers and are for your
oconslderation. 5o please oonsider each one separately.

Coming to the first one, in the first place I think
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e ought to say one way ©of another., Almost all these gages,

1t not all, would be cases whepe I should have expecied the
sourts to have oconsidered there was no discrstion; that 18,
becsuse it goes back Lo some existing statute like the appeals
statute or otherwlse. Phepefore, 1f we 1n§gnﬁ 1o change the
pravious law we onght to make 1t olear.

7 Then, the next question 1s how far we should 40 1%,
Ina&fgwing this, im general we thought that probably we dldn't
want 10 make many ehanges in this kind of thing.

How coming t0 the Major's suggestlion, 1t may be an
1des that there should be more then two years' time, but na?@r;.
theless the statule is provided, and wnile I suppose we would
have without question power 1o shange sush a statuie, yet 1
don't know. Bhould we take on & gtatutory change without belng
pretiy sure of 1t? 9That is the problem.

phal MOHGAN: There i1s a oase already on that taat
sald we couldn't, that 6(b) dian't; the Kentusky case that you
eite there.

JUDGE CLARK: Yes,

DEAN MORGAN: I have a gort of recollestion of one
o the contrary. Anyway, I know the guestion was pralsed av
a8 to show that 6(b) and this together made &n uncertainty that
ought to be cleared up. | |

THE CHAIRMAN: In the first place, my ldea 14 thia:

ghat 1f we are golng to leave the right to revise, tO grant
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reiief, 1n the hands of the court, my notion of the way of

doing 4t is not to leave 1% to Rule 6(b) but to have Rule 6(b)
resd the wey 1t is, spsciflesally gtating that you can't enlarge
the linitations in particular rules. Then ;f we think the
limitation in the gartiéular rule is wrong, we will amend that
partloular rule, and then we ﬁill have no eeafusién in thse asys-
tem, 50 1T think 1t is a mistake, IF ge'ﬁan't 1ike Rule 25,

i %ﬁiﬂk we ought to shénge Rule 25 as to the 1limitations and
st11l leave Rule 6 stating that you can't grant rellel under
Rule 25 except as stated in Rule 24, That is the mere orderly
way to go at it.

HA., TOLMAN: Mr. Chalrman, Lf we struck out the
enumeration of statutes from this particular ruls, 6(b), then
that conflict would dissppear, and then we would take these
rules up as we oovme to them, wouldn't we?

THE GK&%X&?«EA&: No, The trouble is that the courts
hnave held that the general power under Hule 6(b) overrides all
the limitations in the individusl rules. That 18, some ecourts
have held that. I don't think we ought to leave 1t that way.

I think we ought $0 clear that up snd say that Rule 6 18 not
intended to set aside the particulsr 1imitations in rules 806~
and-80, but Lf we don't like the 1imitations in rles sv-and-s8o,
we oan change the subsidiasry rule and s%ili have the bréaé
statement that Bule 6(b) 1s not intended to eliminate any of
the restriotions in the individual rules mentioned. That 1s my
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idea of the systen.

But let's take up Ruls 25, The first thing lis gub-
alvision (), on Death. It has always been the law. The ‘
statute 1g a fixed limitation on the r;gﬁt of substitution, and
without any qualification. It seeuns té work well enough, 80
why should we now go back and do what the federal stabtutes have

never done, 2ilow a dlecretion as %o the time of substltutlion

. in the case of death? Isn't thst the situation?

PROFESGCR SUNDERLAND: I would say so.

THE CHAIRMAN: The statute has always placed a fixed
1limi%.

JUDGE DOBIE: There has been no complalnt about the
two years; that is, the substitution in that period.

THE CHAIRMAN: No. I have forgotten whether we Just
re-enscted the statutory provision., I8 1% two years in the
statute in csse of death?

JUDGE CLARK: Yes.

7 PHE CHAIRMAN: And that has always been the law.
Why should we broaden 1t beyond what 1%t has been historiecally?

MR, TOLMAN: When we made this rule we specified
only one rule that couldn't be extended ln it, other than the
death proposition. If we took out these new limitations, 1T
we book out this limitation on Bule 25, then Rule 25 would
govern unchanged. That 1s the way i understang 1t.

JUIGE OLAHK: If Bule 25 governed unchanged, we would
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“have the ambigulty, Major. fou see, wWe nave already had the

ambigulty whioch was roiged by this oase in Kentucky, Anderson
v. Brady, whioh held that there was only the Two yoars! 1imi ta-
tion. I think that w@ﬁlé-bﬁ & pabher ratlcnal nolaing, bvut 1%
wasn't clear. 9ol gon't belleve thet gould éo 1%, 1 think

striking 1t oub yould just leave the ambigulity whieh we were

‘teylng to olear up.

Wi, TCLMAN: Dean Clark, let me gk you a question.
This §9@er to extend the time comes fpon another rule. What
1 the number of the rule that gives 1%7

JUDGE CLARK: That 18 aule 60(b), you remsmber.

MR, TOLMAN: XYes, that is 1%,

JUDGE CLARK: Bub the question has gome &8 ©o which
governa, whether 1t 18 the statute, whether 1% is 60(b), or
shether 1t is 6(b). The 6(b) ie & Little different. It pro-
vides Tor genersl enlargement of time, provided only that it 18
applied for before the time has expired. The 60(b} is & prelty
wide power, within ocerialn time limits, %0 agk Tor s ohange .
necause of mlatake, ané so on, Then, oa.tep of that, there 18
the gtatute. The statute was a ﬁwe-year 1imitetion,

THE CHAIRMAN: That 6o(h) was really & vepetition of
the statuiory provisions. Ve used the Galifarnia statute. - Lt
wa g & very narroy provision to relieve a*pérty from & judgment
taken through his mistake, inadvertence, surprise, of exousable

negleet. It has very definite llmitatlons; 1t L8 & narrow
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rule. The state statutes placs an absolute limlt of one year

‘on that pewer. If you want to set aside s judgment for extrin-

gle fraud or something after one year, you have £o proceed (o
an independent sult, but the statute ls limlted 1O tilnme
absolutely to one year.,  We thought the f@réality of the Judg-
ment ought to be settled befors one year, at least as against
a proceeding in the same court which had rendered it to vacate
1t;. 80, 1 we reduce the tlme to six months, there has always
besen é gix@é 1imit of one year for the kind of proceeding
cevereé.by 60(b) 4in the gtate ocodes, agé the real guestion is
Rule 6(b), which gives a very broad power of enlavgement,

JUDGE CLARK: You see, Mr, Chalrmen, t00, there would
be an amblguity between even this rule and 60{(b). Rule 60(b)}
is one of the rules that we took out of this provision,

THE CHAIAMAN: Yes, we put 60{b) in hers and sald
that under the broad powers in 6(b) you can't set aside that
8lx months' limitation in 60(b)--

JUDGE CLARK (Interposing): That is one of them.

THE CHAIRMAN: ~-and that is what we want to do.

GENATOR PEPPER: Mr. Chalrman, may I make Jjuat this
inquiry just to clear my ocwn mind up? Rﬁle 6{b) 18 & sort of
ambulatory provision supplementary to gpeelfic provisiong in
several other rules. What do we accomplish by 6(b) that
wouldn't be olear and sccompllshed by the spesific provisiona?

I8 there gomething here that 1s easential by way of supplement?
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THE CHAIRMAN: Yes, there is, because in thess

* yarious individusl rules that we have enumerated, which place

time limits, there is no provisiocn in each rule saying you can
enlarge 1t for excusable negleet, and we thought, instead of
putting in the rule something of that kiné; we would have &
genearal rule %o grant relief for excusable neglect on time
limitation. Then we discovered that that rule was being used
to gupersede or overpower the express limitations 1n certaln
individual rules, whioch was never intended, and the courts
have $§lit on thisz,

SENATOR PEPPER: Yes.

TE CHAIRMAN: S0 we are going back now and saying
that thls broad, general power that runs all through the rules
for rellef for exousable negleot shall not be construed to set
nside the partioular limltations in certsln specifled rules.

SENATOR PEPPER: And that 1s a bestter way to do than
to take the troubles to spell 1% out in each rule?

THE CHAIRMAN: Yes. ©Otherwlse we would have t0 say

10

in each rule that this limitation can't be set aside under 6(b),

ﬂndar'the general power.

SENATCR PEPPER: If you left 6(b) out and spelled 1t
out in the case of each sye&itie'rule,"you would avold what
al ways gapp3ns where, wlth specific rules, you have a general
provislon which one mind will say 18 in eonflict wi th them and

anCther will say ils subordinate to thenm,
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JUDGE CLARK: I should say, genator, while that would
be a feasible way, partieularly when you were atarilng anew,
I think it would be qulte--

SEMATOR PEPPER (Interposing): It would be & migtake
now |

JUDGE CLARK: ~¥bethersema to 40 now, There are
qui te a few questions. There is the question of ?le&éing,’the
time of pleading. For example, where this rule is used a
gréat desl is on extending the time for meking up the resord
on appeal. There are & 1ot of thoge. You will notice tha t
there 18 not only the affirmative grant that Hr. Mitehell
speaks of, but this in & way contalns & peatriction on mode of
operation, too. This provides that you do it differently if
you apply within the time than Af the time has gan@_by;

While 1f the maxter were & new one we would have 117
study 1t out and see which would be the shorter way, I donttg
foel now, having done 1t this way, that 1% would be easy O
shl £t around.

SENATCR PEPPER: I have alwaye noticed that in wills,
for instance, there &ré eonfliots between speciflc provisions
and general reslduary prvigions, There 18 almogt always &
question as %o which is to be given precedence. There 18 some-
thing in the humen mind, when there 1s a collocation of the
specific and the general, whieh delights in the disoussion of
which of them takes precedence of the other, But what Judge
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¢lark has sald is olearly right. 1% 13 too late to ralse the
pelnt now.

THE CHALRMAN: That would bring us dowm 0 the spe-
eific consideration of whether our limitation to two years in
Rule 25 as an abaoclute limltatlon is thé right one. 'That 18
the old statutory provision. Major Talman suggests that 1%
cught to he changed, ¢hat we ought t0 give dilscretlon 1o opsh

’*,g§ and let the man substitute yeare after death, without any

limitation, in hie alseretion, inatead of having a fixed 1limi-
tafion as has herstoefore prevailed.
SENATOA PEPPER: Is the. statutory provision ironoclad?
THE CHAIRMAN: Ironclad?
SENATCR PEPPER: As to the {wo years.

THE CHAIRMAN: It is a matter of procedure, I suppose.

At least we will treat 1t as such for the purposes of this
meeding.

DEAN MORGAN: You can argue that.

sﬁﬂéiaﬁ PEPPER: The Major's suggaatiﬁn wealé be %o
introduce the idea that is present in statutes of Limd tation
where one of the parties 1s beyond the four seas and all that
gort of thing. That ls the kind of exception that there would
be. | |

JUDGE DONWCRTH: I find in my notes the statémsnt (1
haven't verified it) that thls two-year limitation is not eniy
in the statute but is contained in the equlty rutes. If so, i%
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has such & historical background that 1% would seen to me

better to stick to 1t

MR, DODGE: Wasn't there a general powsr under the
equity rules te extend the time? ‘

JUDGE Béﬁwﬂﬁﬁﬁz There may have ﬁegn; 1 souldn't say.

MR, DODGE; I don't remember why we ohanged the
former rule by ineorporating thesze additional exceptiong to the
Jgégg‘s power.

THR CHATRMAN: We did 1t because, for instancs, Rule
60{b) had an mbsclute limitation of six months for taking the
proceeding to vaoate a judgment for fraud, snd the gtatute from
which that rule was taken, allowlng that power, had always
placed & fixed 1imit of one year. We peduced that limit to six
monthe. Now the courts come along and say that, under 6{b) as
we drafted 1t glving general power to grant relief for exous-
able negleot, the slx manths} 1imitation in Rule 60(D) oan be
set asids by a court in 1ts discretion. We certainly didn't
have that intention, s0 we are golng ﬁaek now and saying that
this general power under 6(b) to give rellef for excusable
neglect shall not be conetrued to allow a court to set aslde
certaln speelsl limitations in the particular rules, such as
60(b) and others that we have consldered.

One of them was the limitatlion of two years to substi-
tute for dsath. If the courts carried out their present view,

the present 6{b) would allow a court in its discretion %o
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-permlt & gubstltution after o years, provided there was

exousable neglect.

MR, DopoEs I aon't quite see the objection 1O the
scourt's having thab power, whleh would be parely exercised and
whieh migﬁﬁ he preperlj exercised in soue éasas.

CHE CHAIRMAN: You can't deal with 1t in generalitiles.
wakha?a got to take each par tloular pule and see wheiher it is
thé“kiné of limitation thab wg‘waat the court to be able to set
seide. Bome of them we may be 4i1ling to have set aslde in nise
diseretion, snd others we may not. For instance, Rule 60(b).
personslly, I would be definltely opposed O allowing the court
in his diseretion 10 set aside that 1imi tatieon. ?haﬁ is a
gpacial sort of right %o g© into a court and, through extrinsie
praud or asomething of that kiaﬁ,rgrgnt a man reliefl from the
Jucgment, Historically, it has &l%&?ﬁ.béﬁn 1imited %o one
year in the codes, and the reason for that limitatlon ia that
you never have & finsl Judgment if you gon't. That ia, 1618
always gubjeet %o yaocation on that ground . The couris have
recognized that and placed that sbgolute limitation 0 1t. It
may be that sonme of them sald the courts eould seb that aslds
in thelr diseretion.

DEAN MCRGAN: ©On 25, ur. Mitochell, 4o you know what
the equlty ornotice was tO allow an enlargement of the tlme,
bafeﬁe these rules went 1nto effect?

THE CHAIRMAN: I know that the statutay proviaions
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about substitution aidn't 46 it.
- DEAN MORGAH: Yes, I know,

THE CHAIRMAN: I have seen case after case thrown
out in the Supreme Court where somebody dled and no aubs t1 tu-
tion had occurred within the fixed 1imit. Out 1t went, and
that was the end of 1%, We would now be going back and upsei-

ting the old statutory limitation and giving power to extend 1%,

'Af 1% dlan't exist before. If there had been any evil developed

ag & result of that, that might be one thing, but I don't know
that there has been.

I think the safe course is 10 go tﬁreagh each one of
these rules that he has listed and see whether we want it in
the 1i8t or whether we don't, What is your pleasure about
gubstitution on death? Do you want t¢ leave that in the lis%
a8 & limitation that can't be set aside on discretion?

MR. TOLMAN: Before you take that vote, may I call
attentlon to the fact that there still must be exousable ne-
glect? It is not at large. You must make & showlng of exous-
able neglect before the court can act under 6(b).

MR, DODGE: Or on a moflon filed before the time ex-
pires; one or the other, '

MR, TOLMAN: This is the least lmportant of thém all,
I think, but still my feeling was that the court should have
that power in case of excusable neglect.

THE CHAIAMAN: How can there be excusable neglect if
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your advsrsary ls= dead? You would find out in two years,
wouldn't you, whether he was stlll aotive agalnst you or
whether he wasn'tly

MR, TCLMAN: Yes, but perhaps an executor hasn't
taken the proper steps, or an helr mayxaet have taken the
proper steps, or something else. I think two yeara 18 & gener-

oug allowance in the main, and I am not insisting on the point,

. It is probably better to save time, not to discusa that sny

further, .

THE CHAIRMAN: If there is no motlion to azelﬁde 25
from this 1lst, we will pass on to the next rule here, 50(b).

MR. TOLMAN: Rule 50(Db) deals with motions for d4i-
reoted verdiet and motlons to set aside the verdiot. The
effeet of the amendment wlll be to prohibit any extenslon by
the dlstrict judge for Judgment on motion for direoted verdict.
There the t;me is ten days, not two years.

THE CHAIRMAN: That 18 coupled wp éi%h the motion for
a new trial rule, of course, which 1s now linmited iﬁ time.

MR, TCOLMAN: Yes.

MH. DODGE: Why shouldn't the court have the power to
extend that time in an extreme case? If there 1s death ln the
family or if counsel have 1o go away for a week, as you have
drawn the rules now,'a stipulation of the parties extending fthe
time doeen't answer the purpose, although I think there ought

to be a provision for a stipulation.
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THE CHAIRMAN: SuppoOss the lawyer nimself were dead

and the cllent aidn't dlg up a new one in ten days.

MR, DODGE: I think the eourt ought to have power $0
extond that very ghort period.

(H CHAIRMAN: What is your idea?

JUDGE CLARK: Let mé gay, Just to bring you up 10
date (I think all the questions should be out in the open every
tiéé they oome up), that, as a m&%tér of fact, these partioular
points we did dlsouss before. 1 just speak of that 80 that the
o omnl thee will be prought up to date. Nr. Dedge, with his
usual offectiveness, sald then thatl there should be diseretion,
and at that time we decided that all matters gonnected with
appeal in particular and the tiﬁe for shortening and extendling
ought not to be changed. |

Let me say fTirst that where we gtarted was with the
three monthe! limitaticon on appeal on the time for filing notlee,
and I think as to that there was somé real question whe ther we
had power or nod o change that requirensnt, T think we de-
cided first on that that we wouldn't change 1%, =nd then we, 8¢
to speak, worked paokwards. I scan't remember whether ghere
was arqaestion as %o our power as o théﬁtan~day 1limit on the
motion for new trisl, but I think we sonaidered that all these

matters as to appeal should take the old, tradltional course.

 §0 we did reach that declision as to that.

T think that Rule 50(b) and Rule 59(b) cught o be
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sxactly the same. That is, 17 you change one, you should

sghange the other, and vios versa,

THE CHAIRMAN: Yes, As I sald, they ;nvelve newy
trials,

JUDGE QLABK: >Anﬂ'@fcbabiy 5$§b},fb@eguaﬁ thot 1z &
notion thet we hook up with a motion for & new trlal. dule
52{b} 18 the motion For addltional fiadlngs.

PROPESSOR OFERAY: Hr. CShalrman, 1T we changed %0
asg gfspcﬁeé, thls wouldn't mgke any difference, would 1147

©THT CHAIRKMAN: What?

PROPESSOR ﬁH%RSX? If we change dule ég on direcied
verdlet and Judgment notwithstandlng.

THI CHAIUMAN: Yes, thore will stlll be the time.

PROPESSOR CHERRY: But on your appesl, you can sjill
appeal and take advantage ¢f the faet that you made your moilon

for dlrected verdlot wlthout making this motion afterward.

- Ien't that true 1f we contemplate a change in Bule 5Ho?

JUDGE DONWORTH: If you ¢icd thet, 1% would mean that
after the ten deye you areée governed by the Slocum and Hedman
cnees.

PHOPESSCR CHERRY: Governed by the rule that we are

proposing now, which would mean that the appeal would realse

THE CHAIMMAN: The present situstion is ithis: Rule

50(b), whioh we sre talklng about, dealling with wotione for
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. Judgment notwi thetanding the verdiot pouples up with the mo-

tiocns for a new trlsl, and, &% Gherlie has sald, we have LG
oonsider Hule 59, whlch deals speeifleally with ma%iena fer ney
trial, and they ought o be consistent.  Hule 59({b) says:

| "4 motlon fof 5 new trial ahall be served not 1&%@r‘

than 10 dnys alfter the entry of the Jucguent, gxoopt that &

wotion for & new trisl on the ground of newly discoversd evl-

ééﬁe§ mey be made after the explration of guch perlod and be-
rore the exoiration of the tine for appesl, with leave of sourt
obtained on potice and hesying and on &a showing of due dill-
gence.’ |

There 1o & definlte 1igitation on the right Lo move
for a new trisl. 1% has Lo be done within 10 days, except on
newly dlscovered evidence 1t msy be made later.

The questlon is whetner we cught to allow Rule 6(b)
to grant discregion Lo the coubits to allow & motlon for & now
trial, on any ground that may be made alter 10 Gays. 1 don't
gee why we shouldn't, I don't sce why the dlscretion should
pe orasent uader gxeugable neglect, 6(3). 1 gon't see wiy weé
should inolude either 50{b) or 55(b) in thls 1ist of rules
whiere we wen't sllow an enlargement, 1t 18 & pretty stlff rule
to gay that a man has to make 8 moction for a neyw trial or a
moticn for ¢irected verdlot in 10 days, ér he loses hils rights,
even 1f his lawyer 18 dead.

DEAN FORGAN: A motion for airected verdlct or for

L
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Judgment notwl thetanding after the mction for directed verdict

-ie made at the trisl is pursly a formal one, sayhow., He

cossnt't have %o do anything but move for deelsion, practieally,
on hig motion for dlrected werdlot  Ho I don't ses that he
neesds more than 10 days there. If you extend the time for mak-
ing moticns for a new telal and put 1t in the diseretion of the
trisl Judge, you should put some liait on it. It will mean you
alght Just ns well not have any time, because 1t will pragtlc-
ally always be extended whenever the lawyer aske for 1t. If you
went to cut out delavs, it seems to me this ls one way to out
them out. ‘

JUDAE OLARK: May I say thot I agree 100 per eenﬁ with
Dean HMorgan, You want to have in mind that 1% ié w6ll settled
thasnt all these motions evtend the time for taklng aﬁy of the
steps for avpsal, and 1t seems to we that the Judielal Genfep-
snce has been ccneidering one of the waaknesses of the Tederal
system now, the long delay that i3 paralssible for taking
appeals. I don't belisve there ls any resson in the ?a?lﬁ why
there should be the three months' rule. The Judlolal Confer-
ence has been dlscussing u 30-day rule, whieh I should think
wag sll that was ever needed, but we haven't got that, and you
aan sse how sasy it is for the unsuosessful party to hold thg.
suseessful party away from the frults of his victory. ALl he
nseds to 40 1g o got an extansisﬁ of time, if'tﬁ@ Dowar

exists, and I think all ¢f you know how eudy & Judge is after




1370 Dntario Street

The MASTER REPORTING COMPANY, Inc. 51 Madison Ave.

540 No. Michigan Ave.

National Press Bldg,

Cleveland

Law Stenogeaphy ® Sonventions ® General Reporting New York

Chicago

Washingion

21

ne has made a gecision. He 18 easisr then on the other slde
than before he has made his desision. He will say, "Well, you
san o shesd. I wAll help you out." He grante the tlme, and
aat holds up thé time Tor any further proceedlings of any kind.

THE OHATRMAN: I think there 1s something to be added
tc enforee that view, and that 1s that a ﬁ@tieﬂ for new Trisal
is in the dalsoretion of the lower court, anyway. It is a mab-
ter of dlsoretion with the trial court, and there 18 no appedl
fré% an order ?efasiag'ar denying 1t,_aﬂyw&y. Sakyﬂu agon'g
lose ény of your rights on &@p&él by not asklng the motion for
now triasl, but 1f you make 1t, the moment 1t 1s filed the
finality of the Judgment ils suspended and the time for apyeai
dgoesn't run. 8o all & fellow hes to 40 ls 10 make & éstien, it
he ean get the court to allow him §o make a motion 30 days
sPter the Judgment hes been rendered, and then he has suspended
the running of the tlme for appeal. Haybe that 1s right.

Mi. ?ﬁhﬁﬁ;ﬁ ?hia 10~day lialtation, you thiak, 1is
gupsrseded by that 30-day?

THE CHAIRMAN: Toirty-day? VWhat do you mesn by 30«
day? ‘

MR, TOLMAN: You used that as an illustratlon onlyv

THE OHAIRMAN: I qidn't refer to any 30-day. I just
used 1t az an illustretion that your 10 days nlght elapse, and
then you might pone in at the end of 30 days or 60 deys or 90

days, Just before the time for appsal explred--
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MR, TOLMAN (Interpesing): XYes,

THE CHAIRMAN: --and ask leave 10 fiia & motlien for a
new trial. Then, 1f the court grants leave to file 1%, says 1%
1s excusable noglect, all the 60 or 80 days that have run
against the Yime Tor appeal are wiped Saﬁ, and your itime nasn't
pegun to run at 2Ll until the motion for new trial is ruled on.

JUDGE OLARK: Hajor, I sald that there was & sugges-

“ tion of making the appsal time 30 daye. COF course, that has

been coneldered by the Judleilal Uenference, and 86 on, wut 1t
tan't the law now. I think 1t ocught to be 30 days, with nc ex~
tenslon of time for new trial. I aon't see wiy that shoula
sxtend. Thet 18 the historie rule; the Supreme Court seliiled
1t. But sinse 1t 1a move or less a sugpestion 1o the trial
court, I think 1t would have been better 1f all thet sort of
proceedling wés wi thout reference to the time for appesl, Lesauss,
a8 the Uhalrman says, 1t doean't affect the pights on appeal at
21l. AL any rate, that other rule 1s well setiled. it dees
hold up the time for the running of the appeal, the finallily

of the Judgment, snd ao on,

MR, TOLMAN: OF course, the views and the sxperlence
of the appellate judge as to the trouble in extendlng the time
for asppeals are very luportant 1o be counsidered, but I had
supposed merely thut 1T & lawyer éroppéd desa¢ in his tracks on
the ninth day, before he had made his motion f@F‘ﬂﬁw tweial, L7

somebody came in and $old the ococurt, he would say, "You can
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make 1t Later. I think, to balanece those twe (I have no par-

tiocular Teeling sbout 1%), I woulan't tie up the 10=-day rule
and make 1t insmutables.

JUDGE OLARE:  Would that be tirue on ths three m@ﬁﬁh%‘J

time for snppeal, if 2 lawyer dropped dead on the 89th day?

R, TULMAN: Do we have that here? We aad this 10

days' provision for making the motlon. I don't think the other

1stin‘thi$ rule. It 1s exeluded, Judge Olark. That lg the
original thing thst wae in this rule, that you mustn't extend

the tiwe Tor an appesl. That, I think, should stay there.

JURGE CLAHK: Yes, but this does 1%, you see, very

elwarly, very directly. This rule does that same thing very

materially.

MR. TCLEAN: That 18 an assumption that he would let

him have his way sbout 14, whether 1% is rsally excusable

neglect or not., I thlnk we can trust the Judges not 1o play

hob with your calendar,

JULGE CLARYE: I don't believe the trisl judsge ever
refuses the tlme when 1V .18 asked for st once. He always
grants once. He may grant more, but I think the first time the

lawysr comes around he le sure to get 1t.

THE CHAIRMAN: We haven't had any complsints about

the limltations on motions for new trial, motions for smended

findlngs, and motion to direet the Judgment notwlthsetanding the

verdlet. Kobody has squealed about these limitationsg, havs
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JUGGE CLARK: It ie rather historic in fedsral prac-
iisﬁ. These are the old ones. We hoven't ochanged those.

PROPESSCR SUHDEALANDN Théa@ limiiations haven't Desn
in force under the rules as drawn now.

THEL CHALRMAN: Under 6(b)¥

PROFESSOR SUNDERLAND ¢ Under 6(b3 thiey have besn
o1 ¢stle.

n ~ THE CHALBHAN:  What is the deeisiocn as to wnether
6{p) supersedes all the limltatlons under the partlcoular rule?
I thouzht there was g oonflioet of deelsions ln that.

JUDEE CLARK:  fThere ia. If you will look at the note
on RAule b6, th%rg‘ia &;reference to authority, the Alnsworth -
sase.

THE CHAIRMAM: That 18 0.0, 4. 3rd. %1t wasg held that
by virtue of Rule 6{b) the district court, upon a motlon made
after the expiration of the forty-day period stated in Rule
73(z) but before the termination..... Hut thé gontrary holding
wag made in Mutual Benefit," a case in the 6th Clrouit.

JUDGE CLARK: That, however, was as 0 & partioular
rule where time is very freely granted. 1 don't understand
there hag been any suggestion that Rule 50{b) allow more time.

THE CGHAIRMAN: Are you ready to vete? I think we:
should couple up in our vete all three of those rulss, One is

50{®}, which has tc do with motlons for directed verdict soupled
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motions for a new trial; onse is 52(b), which relates to a
action to amend the findings of the trisl court and alter thé
Judgment accordingly; and the other 1s'5§{b), whaleh 1s s motion
for naw trial. They either all ought to be in or all ougaht to
e out, _ \ ‘

Mit. TCLMAN: I think se. I think they should all
atand or fall together.. |

| THE GHATRMAN: Are you roady to vote on that?

JULCGE DOUYWORTH: ‘Thers 1s one observation I should
1ike Lo %ake; I call aﬁﬁantiﬁﬁ to the dlfferenvce in the word-
ing of Rule 50(b), whioch is to obviate the Slocum and Heduman
deslsions, end the general provision about a motlen for neyw
trial in Rule 59(b). You notice in Eule KO(b), to obviate
Slocunm and Reaman, the motion must be made within ten dayas
after reception of the é&rdiet, wheras in th@.ganeraz new trlal
section, Rule 59, 1t 1s within ten days after Judgment. 1%
wouldn't necessarily follow that the two ten-day liamliations
should go the same way. Ye might conglude éhaﬁ if & man wantis
10 take advantage of ébviﬁting the Slocun and Hedman deoislons
and, having made & motion for dirccted verdict, wanls ia g5e
the benefit of that within the ten days, that is a different
proposition from the ordinary oase where the man le simply dén
feated and wants Lo move far.ﬁew trisl and wants to agﬁeﬁﬁ his
time for an‘&ppeal by & moticn for new trial.

THE QEAIRYAN: You see, the rule on aotion Tor di-
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rected verdloct, however, allows a man %o couple with it an.
-aliarnative motion for new trisl. You have t¢ wipe out ﬁhat
privilege In order to draw aany @lsorimination between a notion
Por-— |
JUDGE DOMYORTH (In?e?posiag): ?e?hayslse, but the
tlume 1imit io different. . You see, in cne csse 1% L8 receiption
of the verdict, =snd in the other 1% is entey éf'tﬂ& Judgment.
Tdgon't know how I an géing te vote on the propoesition, wbut
théyawﬂalﬁ not necegsurlly go together,
| THE ORAIRMAN: Our problem wowld .be, firet, as o
whether RBules lﬁé(‘:}}, 52(0), (?nﬁ E9(b) -~ |
MR. DODGE - {Interooeing): We had exoluded only
Rule H9 befﬂrg, My, Ghairman: ang haé left the power of the
court in as to 81l these other rules. I understsnd that there
&% been no sdmplsint sbout that, sna it hasn't oaused any
Glfficulty. Delay is an 1@#0?@%&% thing, but it isa't the moet
laportant thing. The most lmportant thing 1s the protection of
the rights of the cllents, and proteotion partlowlarly in cir-
cunstances where thsre is a-real geound for lnaction, real
sxeuse for inactlon, on the part of the lawyer. whers that
condition exlate, I fall to see why the Judge should not have
power, upon & motion made befors the time has expired or fop
excusable neglect, to extend the time. I don't antleipate that
that 1s golng to be any real ceuse for éélay in the administra-

tion of justice, and 1t may proteot substantial rights,
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JUDGE OLARK: I don't want to be inslstent on Whis,

the pregent rule goea perult of dlsoretion. Thers is nothing
to show that the present rule does. It has not been 8o sun%
gtrued, and I don't baiiéva 1tvaaea. There was a #light an-
bignity wnich has not arieesn as to these rules, but il haé
;rigen mogtly as to the fartymﬁay for filing the ??a@rd rula,
and & think that we are changing now the praet;ee, rather than
ch@f@i&&, T aon't think we ean make the assuaption wnich has
peen stated. OF course, again I say, this is one way of de-
priving the succesaful person from the fruita of what he has

win .

27

but I think that Mr. Dodge makes a Little agsumption there thst

G, DODGE: I don't see that, and 1 am not ab all con-

cerned shout any matber there exoept the protection of the sub

antlal righi:g: Qf 1iti aﬁ%ﬁ.

-

MR, TOLMAN: Mr. mmnmmhfmyixﬂﬁagﬂmﬁﬁmfw'ﬁm

,reaara, Lo see LT we can't gey a vote on it7 I move t¢ strlke

cut of thls amenément in line 11 of Rule 6, the words and
figureg--

TG OHATRMAN (Interpoesing)i You mean as the rule
wos orlginally drawn?

MR, TOLMAN: Xo; I mesn thls proposed amendment that
15 before us.

¥, HAMMOND: lLdne 10, as amended.

Wi, TOLMAN: The originsl rule had in 1t only cone
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other ruls in which the power to extend time should not apply,
Ené that yas the Last one. Now there have been inserted
several of these rules. I am convinced by the dissussion that
some of then sﬁé&lﬁ.be inserted, but I think these three ten-
Gay rules, 50(b), 52(b), and 59(b), to wnleh the Uhalrmen has
Just referred, theose worde and flgures, should be stricken oul,
60 that a motion for ney trial, a motlon to amend the findlngs,
pid 2 metlon to reserve desoelslon on mctiun for newy trlal aay.
not be foreclosed by thils rule but may stand with the limlta-
ticns that see in them, sﬁéjaet te the right of the oourt 10
extend the time Por exousable nsgleot.

JUDGE DONWORTH: I would ask Major Tolman to repeat
the wordas and figares that would go out under your mc@ién.
Will you please repeat that? I dldn't get 14,

MR, TCLMAN: Yes. They are 50(b), 52(b), anda 59{b),
{c), and (d4).

THE CHAIRMAN: We haven't talked sbout (o) and (d).

MEL,  TCLKAN: In line 11.

THS CHAIRMAN: I know it 1s there, but I an Wrylng
to find out whether (e) and (d) would go along with (D).

DEAN MORGAN: But (o) has a partioulsr greviaiaé,
Fynich p@?iﬁé may be extended for sn addltional perlod not

exoesdlng 20 deys®. There is a vory sgaeifia limitation there

upontine right to exteand the iinme,

THE GHATRMAN: . There 1s a mction for a new trial




1370 Ontario Street

The MASTER REPORTING COMPANY, Inc. 51 Madison Ave,

Law Stenography ® Conventions @ General Reporting

540 No. Michigan Ave.

National Press Bldg.

Cleveland

New York

Chicago

Washingion

29

based on afflidavits, which mesns newly dlscovered svidence, snd
& party comes in and within fen éays after gerving of his
motion, the opposing party has ten days to produce opposing
arfidavits, which may be extended for an addltional period not
exeeading twenty days, aith&r by the court for due cause shown
or by the parties; Suppose this is newly discovered evidence.
Buppose that the time ig extended to not exceeding twenty days
and then the party who has won the verdict, after twenty cays,
new évié@na@ having come to light, wants to put affidavits in
whieh géuld beat the plaintiff's mobtion Tor new trial on the
ground of newly dlscovered evidence. The court nay eaagiaar
that his Fallure toilg up that additional stufrl and put in
those affidavits within twenty days (%that ls, the party who is
reslsting the motion for new trial on the grounds of newly
dlscoversd évidencelris the regult of excusable néglaat, and 1f
we den't glve the eourt power to allow him to do it after the
tweﬁﬁj days for exeusable neglect, we might be barring hia from
dlgging up affidavits and additicnal faots which would have a
very materlal bearing on the guestion.

DEAN HMCHOAN: Yes, but it seems to me if you are
golng to make 6(h) applicable to (e), there is no aengs in say-
lng, "which period may be extended for ah addl tional §ef10d not
exceeding 20 days". |

THE CHAIRMAN: JFor good cause shown.

DEAN MCORGAN: Yes, for good eause shown. You can
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.extend any length of time for good cause shown. yhat is the

use of having two orders? if you are going o do this,Ait
seems O me you would went to amend (¢) by striking out all
that question of extenslon of time. }

THE SﬁéIRﬁﬁ§°< On the graunﬁs alresdy coversd by 6{b).

DIAN MORGAN: Already oovered DY 6(b).

ua., DODGE:  Thzt 1s true.

DEAN QCRQéﬁ: I think it is perfectly obylous that
yhen we did this we dldn't expect 6(b) to cover thls thing.

THE CHAIRMAN: HNo.

Mi, DpODeE:  As a matter of fact, the only «fflant may
be in Furcpe somewhere--

CEAN MCRGAN (Interposing): 8Sure,

MR, DODOE: --and the affidavit ean't be obiained ln-
side of twenty days. The gourt cuzht to have the power to deal
with that sltuation.

JUDGE GLAREK: That is really what thisg does, 1t seems
to ae. |

[EAN MORGAN: It is the old Baocco Vanzettl oase a1l
over again. _

JULGE CLARK: There are very fey cases that are ap-
nealed, in the first place. Of those that are appealed, issa
than a third have any merit in them, éﬂé waat you are qoing ls
to give a great weapon (this i¢ & wery oonalderable weapon} 1o

the party o delay the other man freﬁ juégmﬁnt} It seens L0
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me that these are & 1ittle renmcte fears., The motion for new
trial snd these other things are, in the main, formalltles, snd
11 the leosing party wentas to make them, it is quite all right.
It is the history of federal procedure, as the cases show, %0
make him do 1t rather promptly. These a}ﬁ rules of long stand-
ing andé haven't been changed, and we are now changing them.

MR. LODGE: We have to assume that thers is often

“merit in the contention of the opposing perty, and we austn'y

dé?r;ve him of his rights. because éerﬁﬁiﬁ other peocple nay be
delayed two or three weeks in gelting & Judgment entered.

PHOFESSOR SUHDERLAND: It seems to me that the mosy
eh-orgeteristle thing gﬁcut our whole system of rules ls the
vast amount of discretlon we have given to the triasl court, and
I don't think we ocught to show a lack of confidence in the
gourt in this partioular matter when we glve such wide dlscre-
tion in sadres of other matters thraughout‘the rulaa,\

MA., DODEE: Yes,

JUDGE CLARK: Of course, 6(b) provides for extension
within the time almost automaticslly, sx parte, without notice
to the other side., You pet your flrst ten days, at leaat,
without any question. Supggestlon has been made that you muat
show excusable neglect, Thst 18 not the rule, That 1s only a
part of the rule., After Lhe period has explred, them you can
get more time by showlng exouwsable negleot.

MR, DODGE: I think MaJor Tolusn's motion perhaps
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ghould be amended by inoluding the sitriking out of E&és% words
?ﬁuggesteﬁ by Mr. Morgan a8 being words that ought %o g0 cut Lf
your moticn 18 carred; that 18, beginning with "whlch period
may be extended for an’ addl+ional period not exceeding 20 daye".

MR, TOLMAN: Would you resd that§

JULGE DOBIE: S%ﬁat@r Pepper's suggestlon would some
in there, that ﬁnat, being & time lialtation, would perhaps
prévgil over the general rule, 1f we left the 1énguage in that
other rule as is.,

THE CHAIRMAN: iﬁ seems %0 me the Repcﬁter“s argu-
ment 1s that the sffeet of the meticn'fér'new trial 18 t0 sug-
pend the running of the time four appeal, thst if you carrled 1t
to 1te logleal ecnclusion snc went baok far enough, yeu would
fing that the act of the couwrt in allowing the party addltionsal
time to answer eventually affects the time for appeal, that it
delays the appeal Just that much, and that any intervening
extensicns would delay the trial and postpone the hearlng, and
1t would hsve the effest, of course, eventually of delaying the
final jucgment on appeal. S0 I am not very much lmpressed wi th
that,

LEAN MORGAN: The fellow who 18 on the slow side
¥nows that, wlthout any question.

M, DG@@E: These things aren't élwayg done by a
fellow who 18 on the #)ow side trying to delay, not at all in

ny experience.
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DEAN MORGAN: ©Oh, no.

M. pOueE:  They are generally qaite apt to be bassd

on a subsiantial conslderation affe@ﬁing real righte.
| THE OHAIRMAN: Are you ready for the guestlon?

JUDGE DOBIE: what 18 the question?

THE CGHAINMAN: The mﬁﬁiﬂﬁ is to sirike from Rule 6(b)
in the Reporter's laet araft (1f you sre using the draft with
ﬁh@ 1ines shown on it, I pefer %o lines 10 ané 11) "50(b),
52{b), 59(b), {e), (4)," 8o that we leave the eourt power, in
the svereclise of his diseretion, on & showing of excusable ne-
gleet to grant a longer time than Aules 50(b), 52(b), and 59({b),
{o}, and (&) now fix.

~ In addition to that, the motion carries the ldea that,
if we are soing to leave Hule 6(b) so that the court will have
glseretion to enlarge the times specified in thoze three rules,
we do not need in Rule 59(e) the cleuse: "which period may be
axtended for an sdditional period not exceeding =0 days el ther

by the court for good cause shown or by the parties by wrlitten

v

stipulation."

Do we understand 1t? It 1s & little confused. 1 éay
not have stated it very clsarly.

MR, TCLMAN: I think it ls satisfactorily stated.

THE CHAIRMAN: As Rule 6(b) is now before us, 1t
makes 1% clesr that under Rule 6(b), dlscretion Tor excusable

neglect, and so on, the court may not enlarge the times
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ﬁ?tt@aihrl? 11atted in Rules 50{b}, 52(b), =nd 53{p), {c), and

.

&3§ boesuse we oxpressly steied that thowe rules were axcluded
Py om the operation of Bule 6{b). Now we propose to strike out
fron Rule 6(v) any reference to those rules &8 beilng rules uhioch
the eourt can modifly for éz@ué@bl% neglect,

W, pOpGE:  That ls, we leave 1n all theae wasrs
there Lo a substanitlal perlod, such &5 81X months o Lwe yeals.

THE SHAIRMA We are not deallng generally with 1%,
Je have glresdy declded theat we will leave reference o RHule 25
in thers,

MR, DODGR:  Yes; that ls two years.

THE OHAIRMAN:  That 1s the Lwo-year lialtation for
gubatitution, Now we have passed on 1o thage partieulsar rules.
what we will 40 with the othoera remalns 10 be sean.

Wi, DODGE:  The Hajor's motion leaves 1 QJ{M}, whers
thers are slx monthsa,

oun GHAIAMAN: 1 am golng to vote to leave Hule 63{Db)
1n here becauns of the ﬁlsta?iaal basls fmr'tﬁat Pule, but that
13 not befors ug noyw.

MA, DOnGE: Ho.

THE GHAIIMAN: It i the lilit“*iﬂnﬁ of tlime for
motions for directed verdiot, Porr new trial, Tor amended find-
ings, &nd a0 on.g
ALl in Paver of the motion t0 sirlke vut the relerente

to those three rules in Rule 6{b) say "aye." Ralse your hands,
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please. That ig alx, ALl opposed? Poup. The motion is
garried,

¥oy we come £o Rule 60{b}. Jhall we strike out the
referance to that or shall we make 1% clear that the limitation
of slx monthg in Rule 60(b) cannot be det aside by & ocourt
under &6{b)?%

MR, TOLMAN: If 1% 1s left in, it does not.

THE CHAIRMAN: If 1% is 1a§t‘in, 1t dsprives the

court under Rule 6(b) of the power to extend that six months'

lieitation for a procesding to vacate a Judgmant, under thei
System, of extrinsie fraud and that sort of thing,

M, TOLMAN: 8o far as I am concerasd, I dldn't mean
to inolude that in my motien. I think 1t should bs lefd in.

THE GHAIRMAN: I8 there any motion to sirike out
60{b)9 o

JUDUE DONWORTH: Rule 60(b) i¢ the rule thét the
Ghlef Juetice wrote his letter sbout, is it not, sbout the
action of the elroult court of appesls which declined %o oon-
slder a Judgment where the dlstrict court had vaocated the Judg-
went and then put in & new Judgment later 8o as to enlarge the
time for appesal? As I reocsll the eircumgtantes, & Judgment was
entered without the knowlecdge of the defeated party.

THE CHAIRMAN: His point, Judge Donworth, was this:
That case arcee in the Distrlet of Golumblia, ané the tiue for

appeal 1n the District of Columbla was Fixed by rule at twenty
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days. The man dlén't know that the Judsment had been entored,

and he allowed the twonty daye to go by. The only protesction

in the rules about giving him notice of entering Judgaent was
& postal card that the olerk was supposed t¢ gend him., The
elerk failed to send 1%, -nd the man ﬁiéﬁ’f ot up te the
court house wlthin the twenty days to see L Judgment had been

sntered, so he didn't know 1t had been entered. The Judgs's

‘eritieism was not 60(b) at sll. It wes that there is no Pro-

vialon in the rule requiring notice of entey of the Judgnent
in addition H0 the starting af the tme for the making of the
appeal.

i wrote the Chief Justice a letter and explainesd to
him that the provisiong in the federal law for flxing the tine
for appeal were that 1t always ran from the date of Judgment,
ang not from the date of notice of the Judgment, and that we

rather feared that we dldn't have any right to change the

gtatutory time for appeal by saying that 1t should run from

notice instead of from date of setual entry, But his letter
had no relation to 60{b) a% all.

JULGE DONWORTH: Are you sure about that? 1 conour
in all that the Chalrman has Just sald, but th@re'ig anvbhop
asﬁaié@ra%ian besldss, having $¢ do with the aotion of the
distrlet ecurt whieh tried %0 glve a man 4 chanse for hils
"white alley." He sald, "I will aet aside this Judgment, and

I w11l enter a new Judgment in the precise terms of the former
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Jucgment, zo that he may appeal from this new Jjudgment.® He
vacated the original Judgment and, a month or twe later, nade
& formal Judgment to the same effesct. I think thst Rule 63{b)
dld out a figure there, becauss they helé that the diatrict
eourt had no power 0 vaeste the Judgment &ﬁé put in a ney
Judgment.

THE CHAIRMAN: Thet was done within the slx monthat
pé?igd, you kKnow,

| JUDGE DONWORTH: Yes.
| THE CHAIRMAN:@ The point s thet the entry of the
Judgment in thet case wasn't ébt&ineé by fraud or as a result
6% excusable neglect., The neglect was in not finding wug
afterwards that 1t had been entered. 5o Rule 60(b) hag really
no appllcation to it.

JUDGE CLARK: That is what the ceourt held. e ¢lr-
cult court held that i1t did not come under 60(b) besauss it was
not the aotlon of the parties. There was no exoussble neglect,
and 80 on, of the parties.

THE CHAIRMAN: Az far as the entey was concerned.

JUDGE DONWORTH:  Yes, that ia what I am leading up to.
Rule 60(b) nhae the werd "his", "tuken against hiam through his
mistake, inaéveréeaeeg surprise”. This may not be tie right
time to suggest the pelnt, but I think if the "hig! yere out,

thet man would have to show semper vitalis.

THE CHAIRMAN: How was the Judgment taken in that
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ease? As a result of exocusable negleot?
JUDGE DOSUORTH:  “procesding taken sgainet hia through

nis mitake, inadvertence. Qertainly 1t was inadvertence on
the part of this men thab tuis judgment was entered. However,
thet 18 delaying. I won'l preas thet matt@% at this tlame, My,
Chislvrmsn, |

 JypGT CLARK: On the question of time, Mp. Chalrman,
I m;gﬁz refrash yeu? mind. &% least one cass has held that the
tine 1ialt of 60(b) ls overridden by 6{b). There are five
cases that have held ﬁaés 1% ie not. Most cases have held that

1t 1= not overridden, Lhat six months. govern, but one oage has

held the other way.

MH, TOLMAN: You think 59(b) should be in the snumers-
tion? | | |

THE CHATRMAN: 60(b).

JUDGE OLARK: 60(b). I dac think so as vo 59(bl.

' THE OHAIRMAN:  We have voted on that.

JUDGE OLARK: That 18 done Por thls meeting at least,
I 5up§@ae, |

THE Gﬁélﬁﬁﬁﬁ:. The guesilon before us 18 e ther we
w411 leasve in Rule 6(h) & reference to Hule 6o{b) as belng an&r
of the limitatlons thst can't be set aslde under Rule 6{(Db).

GENATOR PEPPEA: There has been no motion.

THR OHAIAMAN: There has been no motion to strike 1%

out, 80 we will leave 11 in, unless gomebody wants to make 1it.
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The next ruled referred to here iz 73(g).

MR, DODGE:  Mr. Chelrman, there was 8 suggestion made
by the Insurance Gommltitee of the American Bar Assoolatlion
thxt sesmed e me a guod one, with regard 1o stipulation of the
parties extending the time for filiﬂg an anewer or something
like %ﬂa%; sub ject to the power of ths court to prevent undue
delay. It seeams %0 wme that the court ocught hot t¢ be bothered
'evary time, If, for a perfectly Jusitlfiable reason, a llttle
ma?e t;ms ig really nseded ¢ prepare an answsr, the pértiaﬁ
ought to be ablée %o do that by stipulation.

JUDGE CLARK: Mr. Uhalrman, we referred to that agsln
in the supplemental materiasl recently sent cut, and the case,
of caarsa; was the 3rd Clreult case, Crange Theatre Corporstion
v. Rayherstz Amusgement Company, 135 F. 24 185, where it was
held that the stlopulation d4id not govern, thgt the astipulatien
had te be approved by the sourt. 4 lot of lawyers ave upsetd
by that, and the Insuranes Counsel 33 ag Mr, DLodge says, &g
think that the stlsulation should govern.

| THE OHAIRMAN: Does thet have anything o do with
73(g)e | .

JUDGE CLARK:; No, but I suppese it does aaﬁa'in 6(b)
or at least this rule we are oonsldering ., I mean generally.
I think 1t might well be thought to come there.

THE CHAIRMAN: HMaybe Lt is pertinent to 6(b).

JUDGE OLARK: The general subjeot, yes.
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THE GHAIRMAN: We are now dealing with the queation
@l these partloular rules, and I think we will avoeid oonfusion
if’w@ £0 through 1o the end on that.

JUDGE QLARE: I thlnk ¥r. Dodge thought you wers
golng to the next rule,

THE CHAIRMANG Mo, no, I Qm 83411 under 6{b}, bus I
an Fﬁf&?ﬁlﬁg‘ﬁﬁ the peference in 10 to Rule 73(g), a8 to whether
thet should stay in or be stricken. Rule 73(g) is the rule
about docketing and record on appeal, snd we &gve-%%gréasly
§revi§%§‘in there the llaitatione and how they shali be g?énteé‘
The queation ls whether we y&n%‘té abolish thoese and let the
district courts set them all aslde for excusable neglest, Hule
13g) suys: |

"The record on apposl® ... "shall ‘bé filed with the
apellate court and the sction thers dooketed within U0 dayse
from the date of the notlce of appeal; exeent that, when nore
than cne abpeal ls taken from the same Judgment to the anne
sppellate court, the district court may preseribe the time for
filing and docketing, wnlech 1ﬁ‘ﬁ$ event shall be lees than B
doyes from the éate of the Tiret notice eof azppeal. In all cases
the disfrict oourt in ite dlscretion and with or witheut motion
or notloe may extend the time for filing the record un appeal
and docketing the actieon, if its order for extenslon is made
bafore the expiration of the period for filing and docketing as

orlginally presoribed or as extended by & previcus opder; but
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the district sourt shall not extend the tlme to a day Bors Hhan
90 days from Lhe dete of the Tirst notloe of appeal.”

Tt bars the aistrict court from allowlng more than
ninety days from the date of the fiprst nﬁtige of sppesl 1ln
hich the dooket wos airected, and after Bho Tine has explred
and the ééegsting is too 1ate;-ne can't then extend 1%.

JUDGE OLARK: The districl court oannot.

oHn oHaIRMAN:  The cireulit court of sppeals oan.

Jupae CLaRK:  The eiroult court of sppeals doee 1t
right along. |

iR GHALRMAN: Yes; that 1s all right.

JUDGE CLAK: Hay I make & suggesilion on thist? This
1 perhaps the place where ghe cusstion arose. There wag a
cifference of oplnlon on thislvary point a8 %0 whether 6{b)
changed this provision oF not, although the provigion is pretly
explicit. Therefore, I should say in the firet place we cught
to clear the thiag up one way or another. Sseondly, 1 axpress
the hops that you gon't extand the tlime here. T think this is
a very sslutary proviglon, and I think that tae eireuit courts
regularly do have provigions governing the extengion of tlma. 

day I Just say how we work 1%? e have & sireoult
court rule which provides in effect that when an extension of
tine to docket after the time has explred 1s sonsldersd, the
noving party shall show us @1 ther that he has aoved the dlistriet
sourt if it is within the time and what happenad, OF that he
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has not and the resscon therefor; and, seoond--and perhaps thls

“is most important--that there are reascneble grounds for press-

ing the appeal, and he hes to show his hand there. e are =ble,
wnlﬁhaﬁ sgeond ground in particular, toe get rid of a great many
rsther faalish appeals that are not really being pressed very
much., We have 1% in cur gontrol, in other words. If you kagp
;t too leng in the distriet court, of course the gistrict

ééari can be taking éhargg of the thing, but as 1t stands, we
reslly control 1t, and 1f they don't show any reasonzble grounds,
we dlaniss 1t at once,

SENATCR PEPPER: You really are in the position thatl

you would be 1f 1%t were a case of gergiorarl, not appeal.
JUDGE QLARKs Thet Ls 1%, yes; Just exaoctly.
THE CHAIRMAN: ITen't it encugh that we glve preity

bro:d power to the dlstriot cocurt by this rule, snd we have

Catill left to the cireult oourt of appeals the right te grant

agdltlonal time 17 the m@fits geserve 11?2 90, what is the
hers in leaving these limitations flxed as far as the dlstriet
gourts are ooncerned?

BENATOR PEPPER: 7There is no motlon to change,

THE CHALRMAN: 1 don't hear any.

MR, TOLMAN: I éidn't intend to make any.

PHE CHAIRMAN: Then th:t finishes the speelfic sub-

jeet., Is this now a place whers you want 10 yua'amm%ﬁhing in

Rule 6(b) about etipulationa?
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WR., DOpGE: I think so.  The Commlttee of the Ameri-

oan Bur Associstion, the Federal Courts Commlttes of the New

York Jounty lLawyers Asscelation, tue Goamittee on Practice and
Frocedure of the Interanstional Assooiation of Inaa?&na@ Jounssl
have all baken that peint, that 1t ought neﬁ $t0 be necesazry
%o rush to the eourt to get permission when oounsel agree that
the time for flling an answer may be extendad.

THE OHAIRMAN: what, in partioulsr, do they wani?

. Do they want broad power %o stipulate to extend averytnlng or

énly certaln particular steps?

MA. DCDGW: I note that the suggestlion of the lasur- -
ance Commlttee of the American Bar Agsocclation was that the
parties shonld have power by stipulation to extend the time.
They are referring only to that case vhere 1t was held that
they had no powsr to sxtend the time for filing an answer and
that the party was thersfore defaulted, although the parties
nad stipulated that an answer alght be Tilled ten days later,
or something like that. I should think that they were talklng
primarily of thatb.

JUDGE poBIs: I should just like %0 advance the Ob-
servation that down in my part of the world there ls entlirely
too strong a tendency, I think, among the lawyers who aré used
to the very loose practice in the atate courts, and they have
the 1c¢ea that they can do pﬁactiealiy snything by stipulation.

I remember the Plrst tisze I went on the federal bench they were




1370 Ontario Street

The MASTER REPORTING COMPANY, tnc. 51 Madison Ave.

540 No. Michigan Ave.

Mational Press Bidg.

Cleveland

Law Stenngraphy ® Conventions ® Genersl Reporting New York

Chicago

Washington

§asseﬁ up continually. They Just sald, twn both agresd to this,

Your Honer., It is perfectly formal."' I saig, "IT 1 not

formal at all," and I denled the oontlinuansce. Gertainly, from
our part ef the world, I would in general object to anything €0
rive the lawyers the idea iiat they ave ranéing the court, and
not the Judge. |
MR, DODGE:  You would rather have them go hunt up

éﬁé;ﬁigtrict Judge and run ta_him to extend the tlume of {iling
b@@ﬁ%ﬁﬁléf shsence of the occunsel from the cliy for ten davai

JULGE OLARK: Here 18 a sase wihere we have leflt the
aiseretion with the trial Jucge. Perhaps I am all wong sbout .
this, but I am a little %ar?iea nyself that we seem to be tend-
ing %o séy thet sny way we can plve the lawyers nore time is
cesirsble. When one way 0F giving them more time 1s 10 agxbond
the dlserstion of the jéégg, wa support 1%; and vhen & way of
giving them more time 1s 10 fake dlsoretion away from the Judge,
we support 1t. I don't believe that le a very geod tendensy
now when the prassure really 1s sﬁ the courte to try to speed
things ap. The statute oreating the Administrative Director
of the Courts and the ciroult councile, and 8o on, refers two
or three times %o taking ways and means of expedlting business.
The oircult Judges, Tor example, sitbing in counsll are supposed
to take some steps to expedite business. There isn't very much
we can d4o. We poke around and try to keep 1t In the almosphers,

¢ L0 spesk.
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Hut now, of course, this 18 to tnke away 211 digcre-

tion fron the Judges and 1@ provide thal when & stipulation is

made by the partles, the judge has no power ab ail. 48 1%
s tends now, the provislon A8 sluply theat tha'sﬁiyulatiﬁa muat
be approved by the oourt, and, of aourse, almest always 1% 1s.
Tt is unfortunate, perheps, that in this osse 1t wasn't
aoproved, because I gon't think the questlon would have srisen.
ggi“aﬁare happens T be thls cne case thal varlious people thilnk
hegs been harseh, I @u not sc surs 1t was 8¢ hersh, afier all;
At any rate, we have in tils one osse taken awsy all the powel
of sontrel over the eltuaticn irom the sourt, end I doubt 1T
that is very desirable,

Cwyn OHATRMAN: Let'e confine 1%--pardon ne, denatior.

SENATOR PEPPER: I wes Just going to make & oomment.

When 9ir Norman Birkett was over here he told of an instanes

where, when he was at the ber in London, he had aéé%rﬁak@ﬁ with
nis adversary, to stipalate for a ninety-day extenslon. Lord
Justice ﬁaaﬁaugﬂten gaid, "Dear wel Hloety days is & long
time. Who knows that sny of His Kajesty's Judges will be alive
st the snd of that time?®

To which Birkett's adversary replled, iy Lord, ie
not that almost too much 9 hope for?? (Laughter)

THE GRALRMAN: Of ccurde, providing thab tlme for
answer may be extendad by stipulatiéﬂ 18 one thing; providing

that generally the parties can axtend anything by sﬁi@ulgﬁiaﬁ
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18 quite another, I understend that Kr. Dodge's suggestlon re-
lates only to the time for answer.

DDAN HORGAN:  Then you don't went 1t in H{b), o you?

THE CHAIRMAN: No. Wheve is 1%7

DEAN HOAGAN: The time for unsyer,

PHE CHATRMAN: I% should be in Rule 12, in & olause
‘ﬁhéra that the tlue Tor answer may be exiended by stipulation,
i iou want 3%,

DEAN HORGAH: Yes.

THE GHAINMAN: You don't mesan to have a general
gubhority 1o extend sveryihing by stlpulation, 4o youv

KR, DODED: ﬁh? no.

s QHAIRMAN: What do you say to thmt, Charlle, 0
extend the tlme for answer, vl thout runnlng to the Judgs, by
8 tipulation?

JULRGE GLARK: I gﬁg&lﬁ think 1t still ought 10 be
subject to She approval of the judgs. There isn't any par-
tieular runalung o the Jjudge about thst.

TUE CHAIRMAN: You have %o go to him to get him to

make an order on the stlpulastlon.

5, 2

SEMATOR PYPRER: There is thls ¢ be sald in Taver
of 1%, a8 limlted to the case of the time for filing an answer:
At that stage of the geme the Judge aoean't know anything about
the omse, and Lt le almost inevitable, 1{ the peagon for exben-

sion 18 sufficlent 10 lead the plaintiff o agres toe 1L, thai




R e S T

1370 Ontario Strest |

- The MASTER REPORTING COMPANY, Inc. 51 Madison Ave.

540 Ne. Michigan Ave.

National Press Bldg.

Cleveland

Ltaw Stenography ¢ Conventions ¢ General Reporting New York

Chicago

Washington

by

the sourt wAll approve the stlpulation. It 1s othsrwise as to

%hings during the ecowrse of the trial or after the twlal. The

Judge knows whal they sre talking about then, and he can de-
termine whether the stilpulation ls ressonable or not, but as
t0 the time Tor filing an answer, the Judge hasn‘% the matsrial
(unless ke 18 going into a sort of pre~trial conference) to
make up his wmind whether he ought to approve the stipulation or
not, Therefore, 1 ghould think thst 1t ought to stand on the
sti§§1&ﬁi9ﬂ of the parties, as Mr, Dodge has suggosted.

| ML DODGE:  The Judge would always asllow 1t.

SENATCR PEPPER:  He eoculdn't help allowing 1t.

Wi, DODGE: Of oourse he ocouldn't, "You move that
the tine for filing an answer be extended 1o two days. Eaesv
the other side consent?® ﬂﬁes,ﬁ ?Gf&nted.“ Why go to the
necesslty of marking that on a motion 1list and hanglng svound
in court, at the expense of your client, for some time. 1t 18
a nare fermslity. |

JUDGE DCBIE: Would you put asny restriction on-i1t7

R, DODGE:  Ne.

JUDGL DOBIE: Any length of time you want?

PEAN BORGAR: 1T the trial Judge refused to honor the
stipulation?

Hit, DODGE: . It was never presented 10 hin.

CJURGE DOBIE: Suppose 1t 18 six months, Mr, Dodge.
would you allow thaty
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MR, DOLGE: I would Just as leave have & limitation,
14 you think It would do any goed, bub you are not at all like-
1y t¢ have any sush stipulstion from counsel,

PHROFESHCR bﬁ}sﬁ}aiﬁsﬁbz A slx months' limltation zgaulel
suggest a4 very lung period of continuance. |

JULGE DONWCRTH: Then the question would be: Can
thst be extendsdy
) JUDGE CLABKY Let me say a little more, although I
guess maybe I have ldeas a 1little Aifferent. OF 3auf$%, in She
first pi&ﬁé it should sertsinly be llaited o 12(@)? I should
think the gsnsial §§w%? would be very dang:rous, andé 1% would
be somethlng of a help to limit 1% to 12{(a). I must say that
sven ag t0 that I reslly hate To see an-invitation %o the Law-
yers to extend the time. I sgsmg to me unnecessary. It seems
to me that is eontrasry to the present spirif. Cf sourse, with
a goud many of these rules it is not so© much whe ther you can
get the extenslon, If you go after 1t, you can get 1t nowadays,
but thet is & 1ittle different from making 1% always sppear as
the rule,

I had some occasion te study thls matter a while back,
Whare you have a twenty-day 1limit for filing the answer, the
ayverage time is three months. When you have 1t fairly e&sizﬁ
gone, by agreement or otherwise, a lawyer can't very well re-
fuse a request, and when is he going to start refusing? Thils,

of course, provides for stipulatlion alter stipulatlon, and I
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think the whole praetlice of maklng this & matier that a lawyer
has aitharib‘ﬁa & hard-boiled egy whom nobhody likes in order
to get his cese ahead 0r %0 allow 1% te g0 by asgreement i
rather unfortuna e, |

THE CHAIRMAN: On your last ﬁuggeétian apout stinula~
tion of the eontinuation, you might provide that the tine for
angwer may be onoe axtenéeé by siipulation without sction of
zﬁg_asurt, but that any fﬁ?ghﬁﬁlﬁxtﬁﬁﬁlefww | _
DBAN MORGAN (Interposing): are you going to limit 4%
to the éﬁswar? ' '

THY CHAIRMAN: No. Gharlie says 12(b).

JURGE CLARK:  12{(a}.

THE OHAIRMAN: 12(a). But, going down through this
rule, there are all these motions that are permlitted within cer-
taln times, and the queatlion avrises whether they should be ex-
tended by stipulation. |

JUDGE DOBIE: Having seald one thing sbout my part of
Lhe country, 14 is only falr, I think, to say one other thing,
Mr. Dodge, and 1t is in your favor. It is the fact that, of
sourse, in Philadelphla, Boston, and New York the federal Judge
is always there, but In the Western Distriet of Virginia the
court weats in seven placsg, :nd 1t ls simetimes rather 41711~
cult to get to the Judge.

MR, DODEE: dertainly.

JUDGE CLARK: I have notleed that they always do that
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by the United States mells, which is almost alwaye open. They
;re always done by malls

THE CGHATRMAN: §u¢p@ge a follow gets caught on the
ainsteenth day; his stencgbapher husn't gﬁ%’ﬁig anawer typed,
and the judge 18 sitting over in the Far Western Distriet of
Kinnescta, for instense. Your extensalon 18 no good unlegs you
get - O thé juége that night. Then you are in defaul €.
Hﬁﬁ%.aaly nert atep thenm ie to move the sourt for relilef, ghiéh
he will grant as a malter of courze bepsuse you couldn't get to
him. B0 you are bothering the court with a motion o be re-
11eved under circumstances of that kind, whioh he would vertain-
Ly grant,

JUDGE DONWORTH: I don't think that there ia any
abuae of the Judlolal process of accommodating sach other.
when the defendant wants more time, 1T the attornsy for the
nlaintiff in the case gfanté 1%, I don't ses any abuse of dig~
eretion there involving oritlclsm of the sourt in 21l that,
aueh a8 results 1f an appeal lsg delayed. That l1s different.
T think the alfficulty about the suggestion 1s how you are
going 0 word Mr. nodge's motion., It should not preclude the
right to make motions. fhe spirit of what theee lnsurante law-
yors suggest is that whatever the defendant has o ¢0 in the
start of the case up %0 the Filing of the anewer may be extend-
ed by stipulation rather thap bother the judpe sbout it. I

think you can depend upon the adverse party to protect his own
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interests, but I don't see Just how you can word the motlon to
‘moet the mlsehisef, _
BE, DODEE: I think if you amend sectlon {a} of Bule
2, 1t neosssarily fellows that the later provisions in Hule
12 are saffected thereby. OFf ccurss, they rél&te te the time
when the pleadlng ls required. If the stipulation is exiended
for twenty days more, those provisions are affeeted, I don't
ésaaaﬁy objection $0 puttlng in a limitatlon, 1f that is
tnﬁughﬁiﬁes;rabiag that the time for flling the answer may be
onee exéenééé by stipulation.
JULGE DONWORTH: Would you formulate a moetion, Hre,
Lodge?
HA, HAMMOND: HMay I say & word sbout this?
THE CHAIRMAN: Yes, ‘
MR, HAMMOND:; Here is the way the thing lmpreésses me,
I under the present rule you can got that extension as & mat-
ter of eourse, why do we change the rule? If you 40 ¢hange the
rule and say &aything'gbcut,ﬁxteﬂsians by stipulsatlon, that is
Just golng to lead the partlies to do it that way all the tims.
You are going to get a iet more. We have some statlielies in
the Tax Divislon whish show that in tax casss, xs a result,
they think, of this rule which gaémita only the Judge to extend
the time, the time for answer has been ocut down a great deal.
DEAN MORGAN: I should like to know how they ever got
o default Judgment in that case, unless the »lalntif? went back
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on hls gtinpulation.

PROFESSOR MOORE: That is exactly what happenedg. He
did go baek on 1%,

VLA MOHGAN: Went back on the stlpulstlon? You mean
ha atipuiaﬁeﬁae |

| THE CHAIRMAN (Interposing)i The stipulation was vold.
DEAN MORGAN: Dida't they dlshar him thent
_ BENATCR PEPPER: No. This wae the 2nd Olreudt
(Egﬁght%r)
 GEAN MCRGAN: No; 3% was the Jrd Circud s,

HE, DODGE: In thet ease, however, the discussion

~took another turn, and thls peoint was only briefly reverted %o.

MR, HAMHCHD: Another thing iz that the courtg ?aally
lsn't bothered if the court has agresd 1o the stlpulation for
the extension of time Tor answer, subjeot to the approval of
the court (whleh is what we do in regard to our briefs in the
elreult courts of appeal), becauss the clerk takes oare of 1t
and the Judge sutomatiesally grants it. The clerk even preapares
the order, _

THE GHATRMAN ; 8@9@5%@ the»Judgﬂrisn*t around or
accesslble at the last minute, what happeng?

HR, HAMMOHD: Then you would have the provisin in cur
rule thet you oould go to the Judge alter the time has expired
and have 1t extended then,

DEAN MORGAN: If the other party devesn't go¢ back on
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his stipulation, how the devil is 1t sver golng 10 get befors
"the cowt? ‘That i8 what I csn't see. You certalnly sren't
golng 0 be zble 10 rulse on the theory that all the lawyers are
Just like this Tellow was in the Frd Girouls. He ought o be
dlgharred for golng baeck on his étipulaﬁieﬁ;

MR, DORGE: 1 am not sure that he dld go back on it.
It was only lncldentally Llnvolved in that ¢ase, snd the wmerliis,
é@?%?%ﬁtly, were before the court in some Way .

MR, HAWHOND: I you put anytalng in there sboui
stigulaﬁiaﬁg, you are golng %o have extending of time &11 the
time. If you don't mention the subject and you can get what
you want without amending lt--and you really can--why anmend Lt?

THE CHAIRMAN: OF course, the polnt 1s thisy The
insertion here of a provision 0 extend the time Tor answer by
etipulatlon earries the necessary implicaticn, of c&urgg,‘thét
you can't extend anything else by stlpulation, You ars deal-
ing wlth the case only in 1ts very preliminary stages, uhers
the defense may not have héé time to get counsel and get
started and learn about the case, It ils gquite different from
putting in a olause, for instance, that after the case has
gotten well golng and everybody has had time to prepare and
know what he ie¢ dolng, then the partles oan sxtend steps by
stipulation. It ig far from that.

The only practicsl reason for puttling the provialon

in 1s the diffioulty of sacess to the Judge somebtimes. In s
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go0d many outlying districis that is so. If you could always

©be sure that the Jjudge was right at your elbow, that all you

had t0 do was send a messenger up %0 the court with a stipula-
tlon and & Tormal ordsr saylng "Time extendsd ascordingly, _
nand 1% to the elerk, and he would walk inﬁé the Judge's
chambers and get it, thers wouldn't Do any need For alieration.
That deesn't bother the Judge very mush, The saly point sbout
gelting 1T in is the occaslonal difficulty in getting an opger
in gév&nae of the expiration of the tlme, becsuse the stipula-
tlon islna goed under these rules without an order. IT you re-
ly on & stipulation, your times goes by, and the other side
ralses the point, then the only way you cah get an extension i8
by making a motion for extensicn on the ground of sxcusable
neglact., That bothers the Judge more than the other thing.

Ma, pOPGE: You put 1t on the wmodion Liegt and walt
& long slae and involve your elient in wholly unneoessary ex-
pense, )

JUDGHE DONWORTH: There is no motion pending, is there?

THE OHAIRMAN: No, there lsn'f. " |

M, DODGE: I move that we add appropriate language
=% the end of Rule 13,-% provision thet the partlies mnay extend
the $ime for filing the answer By stipulatlion on one coession,

THE CHAIRMAW: Without actlon of the court?

Mi, DODG¥: Yes.

THE GHAIRMAN: Then what do you think about the job
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of preparing the motions in subdivision {b) of that rule? Do

you think they should have ilme to extend those?

LHEAN HORGAN: He can zlways put those In hlsg answe?,
1f hs wants to. He deesn't have to use a motlon.
| THE CHAIRHMAN: - That ls right., I gﬁﬁﬁs you are right.
MA, HAMMOND: How about o motlon for aumaary Judgment,
1T wo adopt the rale?
| THY CHALAMAN: There ien't any time limit on that.

You can 40 1t any time afhar ocerialn thlngs have happened,

right up to the trial., There is & linitetion on how soon you

san 40 1t, but not on how late you gan do 1%,

SEINATOR PEPPER: MHay I inquire for what defauit 1%
wag that Judgment was glven im this Orange Theatre cass?

JUDGE CLARK: Judgment was noet glven, &é a matter of
fact. This is whst happened: There wasn't any golng back on
the stloulation, really. The partles filed two atipulations
ror further time, and then the defendant moved=~

SENATOR PEPPER (Interposing): Time for what, Hr.

Reporter?

JUDGE GLARK:  For making the objJectlon, wihloh cams
in 13 s motlon Lo dismigs, ‘
SENATCR PEPPER: 90 1t wasn't the case of an answer,
JUDGE OLARK: The stipulation was within the stdpula-
tion of time wlthin whlch the ssld defendants may answed oOr

otherwlse move with respest 10 the oouplalnt. The defendants
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then eventually, within the exteénded perlod, filed @ motion 10

diamiss the eemnlaint on the basls of the venue peing luproper-

1y laid. The mattﬁr was argued on the ground that, by filing
the stipulations, the parties had walved the ob jection %0

venue, and that was the nolding below. it came 1O the &ﬁ@er'
court, and the opinion was by Judge Goodrleh, who sayse, "This
issu@ sossumed that the gtipulations were effective upon the
partias and the sourt. We belleve this assumption waé aryonsous,
that the stipulation was not binding, hence there had been no |

walver. We have then this situation: The s%ipulaﬁians‘ﬁxtaﬂé»

ing the time weve ineffective and the defendants are in the

position of having f£plled to plead or otherwlse to defend within
tﬂe twenty days allotted under Rule 12{a). Permission to plead
aft@r the allotted time 18 & matter for the alseretion of the
trial jJudge, but we have no gount that upen remand the trlal
Judge will take into asoount the fact that the gtipulations
which we now hold invalid to create an extsnaion'we?e,.ﬁe?@rths—
less, rellesd upon By the parties. The order of the district
court ig reversed sand the CASO ?emanéeé for further proceedings
not inoonsistent with thls opinion.*®

What they did was %o teke away the gffect of &
elaimed walver of venue. Thut 18 the real effect of the de-
eiston., They sent 1% back for fﬁ?ﬂher procesdings.

DEAN MCRGAN: Does he waive nis right to ralse the

point of venue 1f he doesn't answe? within a parfloular time?
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JUDGE CLARK: I shouldn't suppose sc. 1 should sup-
hoge that under our rules we made 1t protiy clear that you ozn
nold your ﬁbje@tiéﬁg whlle vou file an answer on the merlts.
Therefore, 1F you have a stipulation, you should not be held
0 have walved, but the trial Judge held %h%ﬁ hecauga the old
Padaral cases were falrly striot on 1t. What the cireult court
of appesls does hers ip to get sway from a striet and nrobably
no longer existing rule of walver by going inte a little exowr-
sicn on stipulations, whiceh has csuced all thie trouble., I
think Mr. Hammond 1s right. The gsse for aquesilon rarsly osomes
wo, and we now luvite everybody to come in and have & good Hime.

THE CHRAIRMAN: The amotion before tha houss 1s s mo-
tion 1o sdd to Bule 12(a), ss to the time for pleading, & pro-
gialon that various times to plead specified in that rulse aay
be eztonded by stipulation without approval of the court, That
s the giat of 1%,

GENATOR PEPPIR:  May extend the Blume for whal?

THE CHAIRMAN :  Any of the times to plead specified
in Rule 12(a) may be extended by the parties ones by stlpula-
tion without approval of the court. .

7 SEMATOR PEPPER: 1 am eonfused about this., As I
understend 1%, there is no specifie time Linmit for the filing
0of ths answexr,.

JUDGE. (LARK: Yes, there ls supposed to be, twenly

days.
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DHAN HOAGAN: Wlthin a reasonable time aller ssrvice.

DEMATOR PEPPEZ:  After service,

DEAN MORGAH:; ©Or before sa?%ieﬁ; Thers 18 no ggeéiﬁie
time for filing.

BENATOR PEPPRR: That Ls what 18 bothering me.

UG AN MORGAN: Por flling.

THE CHAIRMAN: You ars talking sbout serving.

JURGH CLARK: Ve get away from service here. All

-papers are supposed to be filed within a reascunable time, but

all our proceedings dste from servioes,

DEAN HORGAN: That 18 what we are talking about.

SENATOR PEPPER: I was Just going to ask, 17 there
has been ne Filing, and then there ls s stloulation, what is
it that the stipulation provides For? An extension of the time
for gerving after flling?

JURGE CLARK: Ho; Just for serving.

BERATCR PEPFER: Just serving, irrespestive of
whether you file or not’

SJULGE CLARK: Yes,

THE GHAIRMAN: The rule says, YA defendant shall
serve his answer within 20 days after the service of the sumnons
and éem@laiﬁﬁ".

BENATOR PEPPER:Y And 1% is the servige that 15 the

-subject of the stipulation?

THE CHAIRMAN: He. 1t 18 the gerviee of hls answePew
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SENATOR PEPPEA (Interposing): Yes.

CTHE OHAIRMAN: --ané the time that you are extending
14 the twenty days after service of the complaint.

USAN MORGAN: wWhet I would Like to Xnow is why you
need a stipulation, anyhs§¢ Suppose a man comes o me late with
his ansyer, or suppose he 0alls me up helore and Says, "I anm
not going to be able to get my answer in on tlme, Have I got
to 50 to the court?" I aay, "Certainly not." Then he comes
sround wAth the angwer late, and I admit service on 1%, Who
18 golng to #top 17

THE CHAIRMAN: The only nergon who 6an take advantage
0f 1t is the fellow who is extending the‘time.

LEAN HMORGAR: The plaintiff. He has to go back on
hls atlpulation. I don't see any sense ia it.

MR, DPODGE: The court took notice of 1t and denled--—

DEAN MORGAN (Interposing): No., The court in the
3rd Cireoult took notloe that the formal stilpulation didn't have
the effect of walving the venue ovproposition. That i3 all the
eourt took notice of there,

THE CHAIRMAN: Well, Hddle, there are three or four
groups of Lawyers who are compleining about 4t, and the faot
19 that, as the rule ls worded now, you have t¢ g0 to¢ the cowrt
Lo get an effective extonsion, and the lawvers are afraid not
to do it. They oonstrue the rules, properly enough, to provide

that 1€ you want 0 get an sxtenslon you have to go to the
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court for 1t and present elther a proof of need for it or a -

“stipulation and got the order. They don't want to be bothered

with going to the court, and they ars afraid not o go to him,
even 1f they have a stipulation, asz the rules avre worded,

JUDGE DOMWORTH: Thls deubt about the serving and
filing eould be Obviated by makling the aﬁenﬁﬁaﬂt road like thias

e time for a defendant %0 answer or otherwlse move
under Hule 12 may be extended by & written stipulation of the
parties once for not exceeding tweniy days to andwer oOr other-
whee wmove, " ‘

SENATCR PEPPER: I would be in favor of the anpwer
part of 1t for the reason I gave awhlle ago.

MR, DOGE: I think the rest followa, doesa't 117
{1) says %A msi;@n making any of these delenses ghall be made
before pleadlng 1f a further pleading Le pernitted,”

THE CHAIRMAN: Yes, bescsuse 1L you extend the tlame
for answer, you sutomatieally extend the time for motion.

SETATOR PEPPER:  Yes, but 1f the plaintdiif ia willling
to agres that the time for answer should be extonded st a
stape when the court knows nothing sboutl the oase and ecantd
1n§ellig§ﬁﬁly pas# upon & motion TO approve or éia&p;rgv@-ﬁﬁﬁ
stipulation, I don't gee any harm in olearing up the doubt and
meking the stipulatlon effeotive, because one of the things
that will be in the mind of defendsnt’s counsel is that when

he agrees that the time for filing or aerving the answer is
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extended, that necegsarily and automaticsally extends the time
for motions that may be made before the filing of the plesding.

THE CHALRMAN: I am not so surs about that, becauss
I think a good many lawyers are cautious snough when they
cxbond the time fop answer or otherwise plead or move, because
they are likely to be twripped up on the ground that they have
pxhended only %ﬁ@ N SYRT,

| SENATOR PHPPER: Maybe Judge Donworibh 1s right about
that;

JUDGE DONWORTH: I would ask Mr., Dodge to accept this
amendment in lieu of what he has proposed, that we add %o Rule
6(b)=- |

THE &ﬁﬁiﬁﬁ%ﬁ {(Interposing): 12(b).  We thought the
provision shout answering was the plaee to put it, you know.

We are talking about 12{b). His motlon related to 12(b).

( JUDGE DONYORYH: I am not so olear on that polnt out,
walving that, (I thought we were dealing with enlargement nere
in Aule 6 and that that would be the proper place) in ol ther
place to a&dd this!

"he time for a defendant to answer or otherwise move
under Hule 12 may be extendsd by written stipulation of the
parties once for not exceedlng twonty days."

JUDGE DOBIE: Without the approval of the ocours?

JUDGE DONWCRTH: I don't think you have to say that.

THE CHAIRMAN: You sve sort of emphasizlng, 1¥ you
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put that in, the faet that the next time you try it you have
‘0 goet the Judge's approval. Why do you went the parties
limited to twenty days' extenslon, 1f you are going 1o sllow
them to stlpulate only onos?

JUDGE DONWCRTH: There was a auggéstieﬁ that 4% might
be abused and go on. I am perfectly willing t0 trust ﬁhe lay-
yars in ?h& saga. i
| THE CHAIRMAN: You would be willing $o have an amend-
ment proposed that the time for answering or otherwise moviag
undey ﬁﬁl% 12 may be ones extended by etipulation ef the par-~
ties without aporoval of the aourt.

JUDGE DOHWORTH: I would make it weliten stlpulation
of the parties without approval of the sourt.

THE CHAIRMAN: Yes. Are you ready to vete on that?

PROFPESIUR MOORE: ¥Mr, Chalyman, shouldn't 1t cover
the plaintiff's right to have the time stipulated and reguire a
roply where that 1s necessary?

THY, CHATRMAN: Plead, lnetesd of answer,

PROFESSOR MORE: Yes.

THE CHATRMAN: It cught to be "plead" lnstead of
Yanswer," because there is ten daya' time %o reply here,

JUDGE CLARK: 14 should ba ”gérty“ inatead of "de-
Tendant," I think., Judge Donworth's motion referred apaeifieu.
ally to "defendant to snswer®. I suppCse we should make 1%

bparty to plesd or otherwise’,
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THE CHAIRMAN: Yes; "party to plead" instead of
Maefendant to answer'., Any further discussion?- Ths question
1s on the amendment.

JUDGE DONWORTH: You leave out the twenty daye?

THE CHATRMAN: Yes,

DEAN HMORGAN: How is 1% going to resd, then?

JUDGE DOBIB: "The time for a party to plead-~*

) THE CHAIRMAN: ‘'"-.mey be once extended upon stipulae-
tiun of the parties wl thout approval of the ‘aaurt.."

PROFESSCOR SUNDERLAND: Plesd or move.

THE CHAIRMAN: ‘“plsad or ¢therwlse move under Rule 12--"

JUDGE DONYWORTH: ‘"may be extended by & written stipu-
lation eof the parties once without approval of thé sourt.?

SENATCR PEPPER: dHeconded.

THE CHAIRMAN: ALl in favor of the motion say éﬁ?ﬁ“;
opposed, "no.® 7

DEAN MCRGAN: No.

THE CHAIRMAN: The "ayes" seems to have 1%.

We Jumped ahead of Rule 6. We are golng back. By
the way, you haven't deolded %;hethaij that ought te go in Rule
6(b) or in Rule 12. where do you want 1t?

SENATOR PEPPER: Isn't 1%t germane to 12 rather than
to 6(b)? ‘

THE CHAIRMAN: 1 rather think sé.

MR. DCDGE: This relates only to eourt action,
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TUL CHATRMAN: 1% relates only to steps gpeclifled in

‘Rule 12, and you had better hook 1t up there =0 they won't have

to go to another rule to see whether the Limlitations in Aule 12
are applicsble., Weuldn't you agree to thaet, Judge Donworind

JUDGE DONWCRTH: I deo, sir.

PROPESSCR SUNDERLAND: I should like o ralse a ques-
tion, Mr. Chairmen, on the wording of 6(b) as to the distinciion
%éﬁ@ﬁ%ﬂ {1) and (2) a8 we have 1t drawn ln that rule. |

tthe sourt for camuse shown may, at any time in ite
disaretion (1) with or without motlon Or notice, order the
period enlarged 1T application therefor is made before the ex-
piration of the periocd originally presoribed or as extended by
a previcus order or (2) upen motion permit the act o be done
after the explration of the speocified perled".

It seoms to me what we intended there was to make &
adistinotion between osses where the applicatlion was made before
the time ran out and cases where the application was made after
the time run out. Ve haven't sald that,

In the second we have s&ié, fupon motlon permlt the
act to be done after the expiration of the specified perlod".
It seems to me thet ocught to resd, (1) as 1t reads now, (2)
upon motion permit the act to be done if the application there-
Por ia made after the expiration of the specified perlod”.

PROPESBOR OHERRY: The rest of the sentence clears

that up: "where the fallure to act was the result of sxousable
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negleot®, There has been a fallure to uot already.

PROPESSOR SUNDERLAND: Yes, but what 1s the dlstlne~
tion between (1) and (2)7 (1) is where the appliocation isg
mads before the time runs out,

PROFESBOR CHERRY: Yes,

PROVESBOR SUNDERLAND: (2) 1s where the applioation
is made after ths time runs out.

PROVESSOR CHERRY: My point 18 that 1t is thereby
a n@é@sgary implication.

PROPISSOR MNDERLAND: It seems t0 me smblguous there,
and to make 1t perfectly clesr we should make the antecoedent
glear, '

THE CHAIRMAN: What you msant by (2) is that after
the motion was made after the expiration of the apeoified
perliod, permit the act to be done Q&ere the fallure to sact
was the result of exousable negleet. That 1s your polnt,
Lsn't 1¢7 '

PROPESSCR SUNDERLAND: But the way 1t reads ig that
the act be done after the expiration of the time. That lsn't
what we mean. We mean the applicstion 1la 1o be made after the
time has explred.

THE QHAIRMAN: That 1s the way I gtated 1t. Your
proposal would be met 1f we changed (2) to read this way:
"upon motion made after the expiration of the speocified period

peralt the sct $0 be done where the failure to act was the




1370 Ontario Street

The MASTER REPORTING COMPANY, inc. 51 Madiscn Ave.

540 No. Michigan Ave,

National Press Bidg.

Cievetand

Law Stenography ® Conventions ¢ General Reporting New York

Chicago

Washington

66

result of excusabls neglect®.

PROFESSOR SUNDERLAND: That iz right. Tha$ will
covar it

THE CHAIRMAN: Do you think that - should be changed
or 4o you think 1% is necessary? |

JUDGE DOBIE: Just shift that "after the expiration
of the specified periocd" up to the next line,

2 THE OHAIRHAN: ‘™upon motion made after the expira-
tion of the gpecified perioed permit the ast to bhe dons whers
she fallure o set was the result of excusable negleet?.

PHOFESO0R SUNDERLAND: That 48 &ll right, ‘fh%n the
phrase modifies the right word. Otherwise 1t modifies the
wrong word.

JUDGE DONWORTH: Y like this bescause it leaves out
the word "his" excusabls neglect. A

THE OHAIRMAN: Do you want to make that alteration in
the phraseology of (2) of Rule 6(b), to clarify 117

SENATCR PEPPER: I will second the motion which I
understand hae been made to that eflest. _

THE GHAIRMAN: All in faver say faye.® It sesms O
be agresd 10. | _
| %aything else on Rule 67

Bule 7. ?g.uﬁéarsﬁanﬁ why that was aigarﬁé at the
Last mesting, Po olarify 1t, we simply etruck out the phrase

15 f the snswer contalns®, and sald "there shall be & reply to a
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sounterclain®, et cetera. There is no resson t0 reconslider that,
is there?

| Now we come to Rule 12. As 1 understand the situa-
tion and what we did at the last meeting, smong other things

we drafted {a) for the purposs of 1mp?QV§maﬁ§ in form and
slarification. We alao provided motions to dismiss because

the complaint didn't state a cause of action snd for jJudgment
én'tgé pleadings, so labeled, might be treated at the option of
the ?értias ag & motlon for summary Judgnent and affidavits
intrﬁé&éeﬁ3 notwithstanding the originsl form of the‘mctisn,
which might have been directed only to. the basis of the plesd-
ing. UWe agreed to that,

v Then another step we took, as I reecllect 1%, as

we §riginally drew them up weé had the motlons to be made
divided into two groups, and we passed an amendment to allow
them t0 be put in only one group. ‘

The ngertef has & new proposgal %hé% he wants to
bring wp, whieh, as I read 1%, has thilg effect: Except for
the motion to strike--what ls the other?

JUDGE OLARK: The motion to make more certaln ls (e),
and the motion to strike is (f).

: THE CHALRMAN: Exoept for a motlon to make more
definite and certain and except for a motion to astrike, (8) and
(r), he provides that every other motion specified under Rule

12, 1neiu&ing a metion te sat aside the aervice of process
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and whatnot, shall be made as a motion for summary Judgment.

In other words, he transfers the motlion for summsry Judgment

" rule, such motlons as a motion to set aslde the service of

process, objeetions to the venue, jurisdiction, and whainot.
That 18 his final proposal here. It is his own suggestion,
becsuse we didn't do that at the last meeting.

Do you want to present your ldeas?

JUDGE OLARK: Yes, if I may, Just a little., Firss,
let me add & little to Mr. Mitohell's statement.

| A3 to (a), I think you did not pass upon the form but

referred it back to me and Professor Moore ganerall§ 50 see if
we couldn't write something ﬁe shorten Lt. We tried that out,
but I think since that is formal only, unless you wish, we had
better not go into it now. The other is more important., I
think and hope we have ilmproved 1it. Professor Hoore agaln
made & change that I think will help shorten i1t. Unless you
think otherwlse, suppose we pass (a) for the'pregeat, because
the changes are formal and are intended 10 be made only to make
1t shorter and simpler. _

A to (b), I think that the Chairmsn has falrly well
stated about what we have tried to ée.' Lgt me put 1% thls way!
Laast time you aeknéaieage& the general similarity of 12 and 56;
that 18, of the aﬁsgerlng motion under 12 and th§ summary judge-
men$ motion under 56. 1 rather think that you ndid a great

deal in the way of olarity. I think the changes then made were
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really very helpful. They were along the lines of what I

‘think a good share of the couris were doing, particularly the

circult courts, perhaps not all the distriet courts. The dls-
triect courts were ralsing more question. The clroult sourts
partioularly would look at the case on sll the matter of
record, affidevits and everything else.

It seema to me that what you have done hag one defect
8t411, and that i that 1t dld make & good deal of form. In &
wsyglyau were noet saylng very directly Jjust what you were doing.
You yéré saying in effect t0 the parties, "We will keep the
forms of the pleading, but if elther of you wishes not to keep
them, wo won't do 1%." In other words, you would preserve &
kind of formal separation between 12 and 56, and 1t was only
formal, I think, really, bscause any person could ﬁhrég it
over, }

It seemed to us that the deselrable thing was to try
to work the two togesther and make them loosely iﬁtegrstad 80
that the lawyers would see that there wasn't intended to be
&ﬁy'ev%rlapping or, 1f there wag an overlaponlng, 1t was an
intentional one. That was to try to £it the two together. 8o
thet 18 whet we tried to do. |

First, we sent around, fairly early in the sumner,
some suggestions for éeing that, and then Mr. Mitchell ralased
certaln questions as to whether we hadn't confused or perhaps

changed the law as to what oould be done with objeetions in
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abatement, snd perhaps we hadn't changed the form of trial, and

s0-on. Then we went over it agaln, =nd you will Tind hers

& memorandum as 1o the forms of trial of warious objections,
I% appesrs there that there isn't a very definite forum, that
tne matter has been hesrd on testimony snd in various formal
ways. VWhere the objections apneared on the appesrance of the
élaaﬁingﬁ, it has besn done by motion, It appeared to us that
1t . might be olearer 1T we pﬁt all that direotly in Hule 56,
because that is the way I belleve the comnlitee now wants to
treat 1. That 18 to be treated by way of affidavit wherever
possible, or held by twilal vhere that was the form.

S0 the final suggestlon we made should be befors
you. It sppesrs under date of Cotober 21. There are two let-
ters signed by me. The firet and the more bulky is the ma terial
on the cases. The other one is underneath. They are both
there.

1f you will look for a moment at the redraft sugges-
ted under dute of Cotober 21, what I think 1t does, aalﬁhe
Cheirman suggested, 18 to take what might be termed the guts of
the motlons that may be made and state them under Hule 56,
Rule 12(b) provides for their making, but previ&ﬁé for thelr
makiﬁg by saying that bthe party may move for summary Judgment
as provided in Rule 56. Rule 56 then, partleoularly in (b),
collects them all, )

THE CHALRMAN: May I ask this question? Passing by
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the question of poliey, I discusssd with you by correapondence
sxactly what your proposal meant. One of the polnta 1 made
about 1%, as y@a had made the redraflt as I orlginally saw 1t
{Not in this document; I haven't studled tﬂis), was that you
provided for a single motiocn called & gumnary Judgment motion
that would lnelude not only a moetion for judgment on e
merits, on the ground that there was no genuine lssue of na- -
terial fact, but would ineluda such thlngs as motlons 1o sed
aside the serviee of process and obJeotlons to the vemie, and
20 on. i made the point that, as you had worded the rule, you
sould make only one sumnary Jjudgmeant motion, For lnstance, if
you objecsted to the service of ?fesegs and were forced 10 make
A motion for summary judgment t0 set aslde the ssrvics of the
process, under the rule ag drafted you had to couple at the
amne time, i you ever were golng %0 do 1%, a motlon for jJudg-
ment on the merite, on the ground that thers wasn't any genulne
issue of fact, with the result that 1f you wsented to attack the
service of prosess, 1f you did Lt you would have te do 1t by

a motlon for a summary judg@ant. If you had any elaln that

you were entitled 0 Judgwent on the merits, regardless of the
89??i2§ of process you had to prepars for that and put ln all
your affidsvits on the merlts and whatl the real facts were, and
g0 on, all in one msﬁieﬁ, when the preparation of your gase on
the merits might be completely futile because the process

hadn't been served or the venue was lmproperly lald.
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It was the zame ldes that you had in your orliginal
pleading rules, whioh you dldn’t acespt origlnally, that all
your case, all your dsfenses, process, venue, service of proosss,
merlis, and sverybhing elses had 40 be put in the answer: and

the majority of us objected 0 thal because we dldn't think the

1370 Ontario Street
Glevetand

defendant ought to be requlred 40 prepare lils angwer %o the

case on the merits sad expose 1% all in an answer, alongolde

e with & motion $o set aslde the service of the process or objec-
53
=" tion to venue or something of that kind.

48 I construed it {1 am not sure that you agreed with
me that I construed 1t properly), I thought LY was so worded
bhat when gﬁﬁ #ot under youy uew &ystem, insisad of maklng
tiose preliminary motlons gpeoilfled in Aule 12, you had to
couple them «ll wp, extept for the motion Tor definite state-

ment and the motlon to strike, {e¢) and {(£). You had to put

The MASTER REPORTING COMPANY, Inc
Law Stenography © Conventions ® General Reporting

them a1l in one motion for suamary Judgment, and you had o
make Just one motion and eouldn'd make another. You had o
include in the single motlon for sunmary Judgment such things

a8 objection to service, objJection to venue, and so on, along

540 No, Michigan Ave,
Chicago

wlth your contention that there wes no lssuwe of faot and that

you ought to have Jjudgment on the merlts.

{
Whether I was rlght or wreng in cunstrulng the ruls,

National Press Bldg.
Washingion

wiat I would 1ike to ask, a8 you have 1t revised and brought
in under date of Lotober 21, is, have you 8311l got & rule there

#0 worded that you have gob to make & motion for summary
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juagment, onece for all, and you have got %o insiués in that'
‘one motion not only such things as insufficlent service and
venue, and s0 on, but also yoéur motlon for juégﬁeat on thse
merits becauss Lt 12 & sham oase. How 1s that done here now?

JUDGE (LARK: This time we put in specifically that
vou san move later. Let me refer to 1%, Refer to Rule 56{b},
line 17.

THR CHAIRMAN: As eriglnally drawn?

JUDGE OLARK: O©Oh, no; under date of Cotober 2.

THE CHAIRMAN: Let's start with Rule 12, You have to
hit both of them.

éﬁﬁaﬁ OLARK: I was Just golng to answer 3eur gueg-
tion. I doa't eare, any way you want %o do it.

THE CHAIRMAN: I wAll read thie now. Rule 12(b):
WHOW PRESENTED, Every defenss op objection, ln law or Tact,
to & claim", and so on, "shall be asserted in the responsive
pleading thereto AT one 18 required, except (1) that prior
thercto the party may in one motion move under subdlvisions {#)
and (£) of this rule and for summary Judgment as provided in
Eulé 56, and (2) that subsequent to the responsive pleading
the party may move for summary Juigment as gﬁ@v&ééé in Aule 56.1%

JUDGE CLARK: You will notlce that (2) is likewise
covered in 56, "that 33&#3@&33% to the rasgaﬁs&%e pleading the
pariy may move for susmary 3uagmént§, and 80 on.

May I explain just & 1ittle more? I think in reading
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you astopped a moment where 1t says “in.one metion®, and perhaps

' you were & little hesitant about hat. The ides of one motion

ip repcated in 56(b). But let me call your attention to the
faot that the commitiee dld vote that. That was the ldea thal
we had before; that wae a part of what we did at that time.

we voted thst there shoula be only cne molion or it should be

&ll*iﬁﬁlﬁSlVQ‘

| THE OHAIRMAN: That didn't include the motion for
sumésry Judgment. We daidn't require that 1t be hooked u? wi th
the ¢ther, '
JUDGE OLARK: What we did vote was that there should
he one motlion under 12 and that that one motion under 12 might,
at the option of & party, be turned into a summary Judgment,
THYE CHAIRMAN: That is, 1f it were a motlon for dis-
missal on the ground that the ceomplaint dldn't state a true
elaim or a motion Tor summary Judgment, 1t could be converied
1nto a sunmary Jjudgment motlon and treated as such; but we
dldn't do anything about a motion $o set aslde service of the
progess, or about venue or Jurlsdiotlon, |
JUDGE GLARK: If you will look at the original draft
of what waa reported bask to you, you will Find what the Chalp~
man has Just stated in (b); and then 1f you will look over at
the original matorial, Rule 12, page 4, "Consolidation of
Defenses," {(g), you will see that a party may jeiln all other

motiong,
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#If & party makes a motlon under this rule asnd does
not inoludé thersin all defenses and oblectlons then availsble
to his whigh this rule permits %o be ralsed by motlon, he shall
net theresaiter make a mojion based on any of the defensss op
objections 830 omithed.® . \ |

’ﬁayba I am wrong, but L tock 1t as the sense of those
two together, which were voted by the commitiee, (b) and (g),
ﬁﬁa@_thére should be only one motion at this stage and that it
should be all-inolusive, If that iLs true, that 1s what I have
éaﬁg. f have provided that at a later dtage you can apgsin aove
for summary Judgment,

I might eay that Hr., Hoore and I have alao providsd
that 1T there 1s a defeet and 1% can be sured by suendment, it .
ghall be g0 oured.

Perhaps I can state a little more generally what I
thought was the way of doing this: Lo provide that you gould
make ong omnlbus motlon, make all these ¢bjeotions snd support
them by affidavit or otherwlse, that the court mlght order
thelr being Q@tﬁléﬁ in the ordinery metihod by which they had
been settled before or, if there were a defect which oould be
oured, that the court must glve opportunity to thelr being
oured,

That covers in general the provision corregponding
te Hule 12(b), but then we provide in sddition that thereafter,

afber the pleadings are elosed, you way mske your motion Lfop
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summary Jjudgment, provided 1t is on matiers wilsh are not
wedved., L ean go over that in more detall, but I think thai
in gesnevral l¢ what 1t provides,

THE GQHAIBRHAR: The general effect of 1% 1g¢ thle:
Cur rale for sumnary judgment as ha?etafaresérawn desl { only
with merlte. That is to say, you made a motion for Jucgment
and the party making 1t was entitled to Judgment which would
&ﬁagnt te a bar on the grounds that there was no materisl ques-
tigaré? lague of Taet, and the party moving was eniltled %o a
juégmaﬁﬁ a8 a matber of law., Thal motion, as we had it undey
Rule 56, had nothing to do with settlng aside service or QN g
tions of venue or matters Gf sbatement which were going to
result ln a Judgment to end the lltigation. Those things were
laft to RBule 12,

In your proposal you are embodying in the aumnary
Judgment rule not only matbers resul fing in Jucgment of bar
on the meriis, but metions are 10 be treated and gonsldered “@a
swanary judgment motlong dealling only wilith the matbter of abate-
aent and, & atep further, maybe even o mcilon to sst aglde
service of the proocess, whileh I thought didn't even sbate the
aotion bDut Just simply left the aetion pending ang gave & mnan
& chance 0 make another gervice.

The question we have to decide is whother we want to

report and oarry over into the swmaary Judgment rule a1l those

different things, some of which are nerit, some of whieh are
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apatement., I dldn't think that & motlon %o set gslde a servioe

‘wr.8 neoessarily a notion in abatement. It mlght be, I your

motion to set aslde %he servics was on the ground th&t;yeu Ware
a forelgn corporation, as ¥r. Hoere pointed out, and souldn't
be served at all in the district, the effegé of gettling aslde
the service would ba to abate the action and requlre ancihsr
action in the proper Jurlsdictlon. 3ut still there ér@ gomne
motions to set aside the service which don't go that far, which
don't abate the actlen. A defendant might be sued there, might
BYTeEn be4fQKﬁd there, but still thsrs.might be asome delect, sueh
a$ the summons being left st his home wlith & person not of
sult:ble age and discretion or something of that Kind.

1f there wers any issue of fact, changes of fact,
thst hadn't gone 0 trial, I always suppossed if yeﬁ moved (o
5ot aslde the ssrviee of prcooess, the court could try that &
issue on affidavit, whether there was a eonflict or nol; but
as Rule 56 was proposed t¢ be amended, you had exactly the same
progedure with respeet to matters affecting the merlis as you
had on & motion to set aside the gervice. You couldn't decide
the conflicting guestion of facte on the merlts 17 there was
& conflicting faet, obviously, but they spplisd the same rules
fo these lmported motions, some of wiich I thought had been
custonary in the federal aeubts, to hear and declds on oon-.
flicting affidaviis.

I got & 1ittle blt confused about that. I am
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explaining how the orliginal S&gg&étiﬁﬂ came to me. Waat they
ﬁsvg done with 1t now in Rules 12 and 56, s we have it on
Cotober 21, I wouldn't ey without checking 1% cver.

CJUDGE COLARK: If I may ge on a little further, first
T think it may be simpler o say what we have done. I have
slready mads a suggestieon as to wnat we have done as to the one
on econsolidated wmotions, It ssems €0 me, -again, that what we
aféid&ing 13 to put in simpler form rsally whal the comnlitee's
meehinery was before. That ie whal we have tried to do.

oy, on the fora of trial, and so on, if you will
Look at 56{0). |

MR, GAMBLE: Is that the Oetober 21 draft?

JUDGE OLARK: The Cotober 21 draft. Down at lines
o7 and 28 we shift sround thad formal provislion as o igsue
of material fact, and we state in line 28 that "the moving
party i@ entlilsd 50 & Judgment as & matier of law for the
rossons that (1) the present action must abate". Let me say
that whatever the dlfference of terminology, I suppose that
must be the ultimate decision; after you have let 3t.staaﬁ
for a while, if nothing 1s dene 1% can't be a deslaion that
the soticn 18 ended on the merits, "that (1) the present
actlon must abate or {2) on the merits, there is, except as to
the amount of éam&géﬁ, no genulne lssus as to any material
fact: provided that 1f the objectlon is such as may be Ob~

viated by amenduent or otherwlse, the gourt shall not ente?
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judsment wilthout affording the §a§€y reasonable opporitunliy %o
‘wbviate the objestion.

Down in (@), lines W7 to 49, YIf matter of abatement
is in lssue the sgart may order such hearing, as is proper
ué&er the eilrcumstances of the casze, in advance of the trial on
the merits ln aceordance with Rule 12{(a).”

There we have attempied to say hm% the sourt shall
téygzh@ natter.

~ Going on a bit, 1T you will 1ook at the other memo-
randum submitted hers, you will see that 1t cannot be sald that
these matters can be tried on affidavits in the federal courts,
beoause where issues of Fact have been ralsed there are a good
many oases that have allowsd them to be trled by testimony.

THY CHAIRMAN: You mesn, for instsnce, where there is
a motion to set aalde the service of process, 11 takes the con-
gsent of both parties o iry the issue of fact on affidavite?

TIs that the rule in the federal ocouri?
JUDGE CLARK: I really think that is the rule, but I

don't know that you can say that. There has been very little

‘stated in terme of abpolute writing one way or asnother. That

hap been what has besen done more than otherwlse, ond what
has been done is that there has been a trial on 1t on testiuony.
I wonder 1f that could be exeluded if a party objects %e 1.
DEAR MORGAN: There 18 no question, 1s thers, MHr.
Mitehell, at common law if the defest dian't appear on the
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face of the record, that the only way to teke advantage of 1t
wes by a plea? It was in the Jjurisdletion of the courf, and
the party had to appsar personally, ecouldn't appear by attorney;
and jurlsdiction over the person was & different matter, 1
auppose, because, of sourse, in the English common law the
sheriff wes unimpeachable, 96 you souldn't have the kind of
oase that we frequently have, moving to set aside the service
éﬁ“%hé ground that the return was unproved. I know the Illinoles
eemmaﬁ law praotlce wss that 1f 1% appeared on the face of the
record, &Gu soculd take advantage by & motion, but if 11 raised
& guestion of fact, you had to plead in abatement.

PROPESSCR SUNDERLAND: But the federal oourt sitiing
1n I1linois refused to follow that and held that you could
raise the point on a motion with affidavits.

’ DEAN MORGAN: But the question was always ralsed
thers whether they would or would not follow the stale praciioce.

PRQ?E%SQ& SUNDERLAND: They refused.

DEAN MORGAN: V&ry frequently they dld follow the
state practice, and sometimes they didn't. |

THE CHAIRMAN: Did the state practlice regulre, on son-
fliocting questions of fact about service, that the wlinesses
be examined, sublect to oross examining?

DEAN HORGAN: if the parties asked for 1%, yes. They
do that in ﬁéasaehusstts now.

MR. DODGE: Certainly. They slways try issues of faot
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in the ordinary way. One thing that struck me here is that
ordinarily the cemmonest oase in one of Jurisdiction over ths
perscn ls the foreign corporaticn alleged t0 be doing business
in the state. There ig always a shavrp issue of fset, in my
experlsnce, in those ggse8, and why shﬁuia{iﬁ be regulired that
in the first instance you have to ralse that point by & motlon
for summary Judgment, whioh obvicusgly you are not entltled to
beeaagg there 18 a plaln lssue of Tact there always raised,
hiﬁh@?té in my experience, by an asction in abatemsnt or a mo-
tion to dismles. It 1s always subJeot t0 trial in the usual
way. I don't gee any 5&%3@ in providing that you have got to
ralese that question, that you have got to plsad to the meri $s,
file your complete answer, and then after that, file a motion
Tor summary Judgment, which you know you are not entitled to.

PROFESSOR MOORE: May I say a word to that, Mr,
Mitoehell?

JUDGE CLARK: That lsn't the suggestion, a3 a matter
of fact. I should like to make 1t very clesr at once that that
iz not our augg&gii&ng

MR, DODGE: You say, “subsequent to the responsive
pleading the party may move for sunpary Judgment”. That is,
you have to file your full answer, although you feel very confi-
dent that your elient i%nnat doing buslness in the state and
that the case 1z going to be dismissed. Then you have to move
for sumnsry Jjudgment, although you know thers is a plaln ‘lgsue
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of fact.

DEAN HORGAN: OCh, no. You can ralge 1t in (b).

PROFESS0E CHERRY: You eould do 1t before that, too.

DEAN ¥ORGAN: You can ralse s motlon snd have 1%
bried ocusg. |

MR, DODGE: The party may move under subdivisions {e)
and () for summary judgment as provided in Rule 56 and "that
sa§géquent to the responsive pleading the gafty may moeve for
sumnary Judgment”. '

l DEAN MORGAN: Two motlons.

MR, DCDGE: I fell on the Last olause, and not the
Tirsi. Apparently you ¢an move for summary Judgment. Al though
you Enow you are not entitled to 1%, you have 10 ralse the
peint in that fornm.

JUDGE DONWORTH: It seems to me that the question of
how you are golng to try the sulficlency of servies of process
ig brought in here (I don't mean intentionally) with the
effect of lumbering up and confusing & natier that doesn't need
any elucldation., Ve have been getting slong from tims inme-
morial by a motlon to gquash the gerviee. How it should be
tried, whether on alfidavits or otherwise, takes care of Ltself.
We shouldn't lumber up these rules by trying 10 make plain a
thing that has taken sare of 1tsel?, The effect of bringing
that gquestion of trial in here ssems t0 be that, if thers 1s

golng to be a trial, 1t should be a motion for summary Judgment,
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Phat 18 an entirely different thing. I underestood that the

Reporter's orlginal ldea was that an objection to a complaint

was something that should not be allowed $0 be made purely on
the allegations of the complaint but that the parties should be
allowsd 1o bring in affidavits. S0 the auggesticn i%_tha%

4t sphould, at the option of sumebody, be eonverted lato & mo-
tion for summary jJudgment.

h Be thet as 1% may, 1t seems to me that the thing for
us to do i to deelde the point ralsed by the Ghairman in the
beginning of this partioular diseussion, namely, whether an
objection teo the venue or to the service of process and similar
motions should necessarily be confused with a motlon for sum-
mary Jucgment. I see no eonnection between them., I think the
question of finding out whether a man is in court or not isg
preliminary, and he shauiﬁ not be reguired to lumber up the
ppoord with a 10t of affidavits on the merits merely because he
wants 16 say, "I sm not in court,” and the guestion of how his
not being in court would be- tried can pe left where 1% has bsen
left for 150 years,

JUDGE CLARK: Might I Just say two or three things?
Firet, I hope that before you get too firm an ides, you @111
l1ook over our proposal and glve us a 1llttle consideration;
think about 1t a 1ittle and not decide it too quickly out of
hand, because it seems to me thal there s a point here. Ve

may not heve hit 1t in the best way possible. There are varlous
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ways that this could be done, and we have tried several. The
‘main point, as we gaw 1t last time, wlth alwost & majorliy, not
gquite & majority, of the committee working on 1t last tlme, 1s
that, as 1%t has steod in the past and as it stands even more
perhaps in our suggested ohanges, the aummaﬁy Judgment rule

and Rule 12(b) Just overlap, and it 18 very confusing unless
there is aome explanation of it,

The suggestion g made that there wasn't any need of
gut%iag ény of this material as to Jurisdiction, and s8¢ on, in
the suméary Judgment motion, As a matter of faoct, that eonfu~
8ion was therse, snd Judges, rather properly, I think (b@aaasg\l
d1d 1%t myself), when they dldn't seem to be able to do all ﬁhey
wanted to under Rule 12, have simply turned over to Rule 56,

THE CHAIRMAN: Charlie, may I interrupt you there?
You say that there wns an overlapplng of Hule 12 and Ralé 56,
Cughin't we, to be ascurate about that, to say thet the overlap-
ping of Bules 12 and 56 related only to two features of RBule 127
One was the motion to dlsmiss because fhe gomplaint didn't
state a cauge of action, whioh overlapped the sumnary Judgment
rule beoause the sunmary jJudgment rule says you can move for
summary judgment. The other overlavpling was similarly related
$0 & motion for Judgment an,the pleading,

s it falr to say ﬁhat_the summary Judgment rule that
weé have ever overlapped at sll on things like motion 1o set

aslde the service ¢f the sumnons and matters in abatement? I
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JUDGE OLARKY I disagrse with you.

THE CHAIRMAN: Do you think that Hule 56 as we have
1t 1n the b@ak,-autherizing a motion for summary jJjudgment on
the ground that the service is improper, overlaps?

JUDGE CLARK: Yes.

THE CHAIRMAM: I éen’t agres with you at all.

JUDGE OLARK: In fact, that lg what I held. Of
ecﬁ%ae, I held that before the question came here, I held that
on the issue as to whether you could have affidavits or not on
any of thess motlons, and on that issue, as a matter of fact, 1
never saw why you could make any dlstinction between any of
them. If you were going t¢ exelude affidavits on some, you had
to exclude them on all. I held that the matter wae clesr under
56, thet the whole thilng should come up under 56, sand they
would be accepted under 56. A

THE CHAIRMAN: Under the decislion you spsak of, what
was the issue? Was 1t the servise of process, a questlon of
venue, or weg the real question lavolved as to wgether or not
the plaintiff in truth and in faet had & meritorious olaim?
What waes 1t% l

JUDGE CLARK: The thing that I remember particularly
was the 33000 amount. o

THE OHAIRMAN: Jurisdiction.

y MR, DODGE: Doesn't the defendant, when moving for
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gumnery Jjudgment, have to assert that he belleves that there is
no issue of fact to be tried?

JUDGE CLARK: In Mazy the ilssue oame up as $0 how far
we oould accept affidavits on these prelimlinary questlions, and
there was originally, you know, the problem as to how far
affidavits eould be used.

ME. DODGE: He has %o assert that faot, and yet he
knows almost always that it is not true. There 18 an lssue of
f&st’as to whe ther tha eorporation is subject to sulil in the
state. \

AENATOR PEPPER: What happens, Mr. Chalyman, as a
matter of @éeaeaure, in such a case as Mr. Dodge puts, where
a forelgn eorooration is alleged %o be dolng business in the
state and wants to dlspute that factually? What happens 1T
the corporation successfully malntalng lts side of the jssue
and 1t is determined that 1t is not dolng business within the
8tate?

THE GHAIRMAN: The court sets aside the service of
the process and in doing 80, he holds it 1s set aside not be-
cause the method waen't all right, because the marshal didn't
do his business, but becsuse the corporation is not sublect ﬁe
gervice in that state and hasn't got anybody in the state
authorized to recelve servioe, fThat means that the ocase has
to be drvopped, because he has held there is nobody there whom

you can serve. The action is no longer pending in the gourt.
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BENATCHR PEPPEH: The reason I asked the question was
‘to ralse this one. Is the asotion of the court in such a case
the kind of Judgment that i1s contemplated by the motlion Tor
sunmary judgment? We usually think of that as a motlon on the
merits. Is an order setting aside the service a Judgment
within the scommonly actepted meaning of summary Jjudgment?

THE CHAIRMAN: You sre Just following the line of
é&ggﬁsti@n that I made in my letter to Uharlie here, and 1 con-
tended that gertainly, as far as our summary judgment rule
was e@néerngd, 1t olearly doesn't oover a situatlon of thai
xind, It was intended to dispose of the judgment of the case
in sny jurisdiction on the merlts, He took imsue with me abéut
that and referred to the New York Code of COivil Practlce. 1
think the New York Gode of Givil Practice summary judgment
rule, whieh is Bule 11% there, is preclsely the same as ours.:
It desals with the merits. Charlie referred ms to some other
rules of the Civil Practlee Rules iﬁ New York whiech provide ‘
for & motion not labeleé & motion fov summ&fy Judgment at all,
but & motion dealing with some of these preliminary things, and
he argued that that was in legal effeet a motion for summery
Judgment, and the New York Cilvil Practice Aot permitled a
motion for summary Jjudgnent on these preliuinary questions.

My enswer %0 that was that they didn't call 1% that,

but that the bar generally consldered a motlon for summary

Juésment, higtarie&ily and certainly as we have 1t in our rule,
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a8 relating to natters on the merits, Judgment in bar, and seo
‘o,

SEMATOR PEPPER: On the other hand, the Reporter is
pressing the peint; ag I understand 14, that thers is some

king of traditional distinotion between a Judgment on the

_m%éﬁ%g and an order sntered after 1% has been established, from

whatever prosedure is adopted, that the defendant can't be
brought into the court for the »urposes of that case, |

THE CHAZBMAN: That is right.

SENATOR PEPPER: Zsen't there a 10t to be sald in
favor of dleslpating that falrly chimerieal dlstinetion bhetwsen
the two kinda of judioclal deéerminazian? It 18 all the sane
thing, It ende in favor of the defendant,

MR, DODGE: It-dsn't the same thing.

DEAR MCROAN: Judgment ln abatement.

- KR, DODGE: BSummsry Judpgment is rathe? a new thing in
this eeaﬁtry; and the bar at large, I think, falrly understands
1t %o be appliocabls to oases where an lsgsue of faot is ag?arentw
13 made by the pleadings, but there ien't really any issue of

fact t0 be tried. I Tall %o see why a plea te the jurisdietion

‘Oover the persen or something of that kind has any relation to

what the bar understands by the motion for summary Judgment.
DEAN MOBGAN: douldn't you aaka a motion for summary
Judgment after a plea in abstement? '

MR. DODGE: There 18 no lssue of fact, =lthough
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apparently one is set up, yea.

DEAN MORGAN: Then why not make 1t before?

THE OHAIRMAN: I think that the Reporter 1s qulte
right about this. Historlocally, sumaary judgment, as we have
1t in cur rule, dealt with the merits. There 1s no insuper-
able objection to embodying under the head of sumnary judgment
rule a 1ot of other things that we are not accusiomed 1o have
there. It can be done, but the gqueetion ls that we have edu-
eatsd the federal bar by our rules te deal with that motion on
the maritsg and now we have put a lot of stuff in thers thatl
hasn't anything to do with the merits, and we are going %o
gsuse a Lot of confusion in their minds. If 1t is golng t0 be
done, it has to be done & 1ot mors axpliclily snd with a 10t
mors explanation, 1t sesms $o me, than we have got.

JUDGH CLARK: Could I say something on that, please?
in the first plasece, our summary judgment rule ls very diffep-
ent from anything elsewhere iln the country. We have slready .

expanded the term Ygummary Judgment" beyond anythlng known,

It dossn't seem to me that you can say very much as to the

feeling ©f the bar as to the words "summary Judgment.” Bummary
Juignent started in Englanﬁ‘abaut seventy-five years ago on
only promisgory notes, and in this aéantry today {I haven't
looked 1t up lately) I don't think there a;e mors than jvelve
states at the most that have 1t. They have it in ?&?i%g&%@ﬁ

ways, Where we have 1%, 1t 18 usually on definite provisions,
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such as promissody notes. 7hose have been somewhal expanded,
but none of %hém i1g as yebt very broad. In New York the erigi«
pal rule, Rule 113%, was only for plaintiffs, It was & plain-
$4f7's remedy. Rule 107 covered all thess matters for the |
defendant, coversd it'frem the bsglnning and soversd 1t Just
as Bule 113 did for the plaintif L. iIﬁ apecifisd Jjust as 1173
aid. Hule 113 apecified that you got sumnary Jjudgment on

-gertaln xinds of things, notes, and 80 on, and those have been

aéésﬁ to somewhat; Rule 107, whioch was the motlion for the
é%féé&&nt, specifisd that you got 1% on these Jurisdictional
matters and these natters in abatement, statute of Limitations,
statute of frauds, and so on, That was the pattern of those
Pew sbates which had summary Judgment, until we oamne o it.

We oconaldered at first whether we would follow the
pattern of aspecifylng the kxind of thing you get sunmary judgment
on - ‘ |

PHE OHALRMAN (Interposingl: Or merits, gnarlie.

JUDGE CLARK: --or of making 1% general.

¥R, DODGE: As it was 1ln many states, I den't see
how your Rule 56 went beyond the preveiling notion as 0 what
s summary judgment procecure 18; It 48 jJust the seme ag we
have in Massachusettis.

JUDGE CLARK: T say that I den't think we san Tind
any definite feeling of the bar ag %0 vhat suunary Judgment ls.

Summary Jjudgment has 0 be ﬁh&t‘it is deTined in the rules %0
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be. A Judgment ls a Judgment; iV 1s asppsalable and flnal, and
B0 Oh.
| The real diffleoulty we find here is that we have

things %haﬁ,4in any event, lock 80 much alike, and what is
causing the diffieulty in the cases is that we have 12, whieh
seeng 10 40 one thing, and 56, which does it muoch more simply;
Bll we thought we would do would be to take a siaple p?@%isian
aﬁg\maks it sll~inclusive. That 13 about all we tried %o do.

| Of course, I suppose there is ho impelling reason
that you shouldn't repeal a1l that we have in Rule 12, but 1t
iz a senfusing thing to have it in two separate sections, un-
legs you meke 11t olear to the bar why yea.havé the two. 1%
i%aﬁ@ them lmmedistely to think that there is gome resirlction
¢en one ol the sesfions %hét thers lan't on the other, Outside
of the pumbersous way of having two seotions do the wark of one,
I'thinx that is perhaps the most é@uﬁ%ﬁul thing about 1t, bve-
cause 1% leads you 0 imagine thatl thers must be restrictions
on one rule that thers are not on the cther, cr-yau éﬂalﬁn'%
have two rules. | |

SENATOR PEIPPER: Is ﬁhér&'g gorollary ﬁ@ the propo-
sltlon gtated in Bule 12(b), as you have redrafted 1%, that, if
you have some g@@uaé.whiéh you might have ineluded in your |
motlon and 4id not, you thereby walve that?
JULGE CLARK: The walver gées no¢ further than is

stated in Rule 12(h), the provision as to walver, and we have
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never made walver go any further than that you waive only the
"defects of form. Some people have thought we should go further
than that, but we have never provided 1t. You never walve at
any time sny objeotion of jurisdiction on the merits.

SENATCR PEPPER: Yes. :

JUDGE CLARK: You gan ralse that even at trial.

JENATOR PEPPER: The roason I asked that quea%i%n,t
Mr. Cnalrman, is that this Joinder 1is msrely permissive, lan't
it, Eﬁd\pflé? thereto the party may--

DEAN MORGAN (Interposing): Otherwise he puts 1% in
his answer. | X

BENATCR PEPSER: Yes, He may ln one motion meve
under subdivisions {(e) anda (f) and for aummarj Judygment, but I
suppose he may, as Mr, Dodge suggests, move wlthout asking
for summary Jjudgment, may he not?

I thought 1t ought to be olarified. That 1s the
reason I asked whether 1% 1s a eorollary to the prégegiﬁien
that 1f he wants %o make the point at all, he has to make 1t in
a motion for suamary Judgment. It certainly doesn't say s8¢

explicitly here. It says he may join a2 motion for sunmary

Judsment and a motion under (e) and ().

THE CHAIRMAN: 48 I read 1%, one falr construction of
it is that 1f you move under subdivisions {e) and (f) for more
definite statement or o strike, you have %o incorporate in

that motion a motion Tor summary judgment, snd you msy in one
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motion move under (e) snd (f) end for summary Judgment.
SENATOR PEPPEH: That is certalnly permissive, ian'st
137

| THE CHAIRMAN: Then 1% says, "that subssqguent to the
responsive plesding the party may move fa?'summary Judgment as-
provided in Rule 56.1 That gives him another right to make
anathar motion for summsry Judgment, as I read 1T,

“ SENATOR PEPPER: That 1s right, but suppose that
under this rule a defendant made & motion under subdiviglons
(e) and (£). I will assume, without locking at 1%, that one
of them has %o 40 with--

DEAN MORGAN (Interposing): Bills of partioulars, and
so forth. |

SENATOR PEPPER: Yes. 4nd suppose he loses on that,
There is nothing to prevent him, after filing the responsive

pleading, from moving for a sunmary Jjudgment on the merits, 18

>$h$?$?

JUDOE OLARK: That is correct.

PROFESSCOR MOORE: ﬁﬁ%ia‘pra?xéeélthat he tan in 56(b).

JUDER Bﬁﬁ%ﬂa?ﬁs Under the propossl, can a defendant
move to set dslde the service of prosess if, later on, he thinks
haﬁia going to have gréana'fer moving for summary Juﬁgﬁaﬂt?
Isn't he compelled, when he moves t0 vaeafe the service of
process, to file his multitudinous affiéavi%e on the merits, or

waivet
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PROFEZEBOR MOORE: No, sgir.

THY CHAIRMAN: Where is the provision that makes that
claap?

PROFPESSOR MOURE: Over in 56(b), Mr. Chalrman.’

THE CHAIRMAN:  What line la 117

JUDGE OLARK: It is lines 17 to 21,

PROFESSOR MOUAE) Do you have the Ooteober 21 redraft?
Sterting at line 10, 1t states speeifically what»m&ttefs-in
abatement he may make (if you will look ée line 17) before .
servics of responsive pleading. '

SENATCR PEPPER: That i¢ what I was trylag to get at.
It seemed to me that maybe Mr. Dodge's objection was met by
the Tact that a motion in the nature of & plea in sbatement
¢ould be made bhefore t&e service of the resgponsive pleading
and without filing a motion for summary Judgment,

PROFEBSOR MOORE: Ve ocasll that 8 motion for summary
Judgment in abatement, but 1t is clear that the defendant can
do under 56(b) exactly what he can A0 now, exoept that a mo-
tieﬁ for summary judgment snd abatement--

SENATCR PEPPER (Interposing): 8o 1t really comes
down $0 a guestion of terminology, doesn't 17

JUDGE OLARK: That point is terminology, of coursze,
and to a certain extent a good deal of this is terminology, 1t
is true. I should say that there are perhaps two things of
substanoce outside of an attempt by the terminology to make 1%
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ghorter snd clearer., That 1s what this 1s in the maln, anyway.
It 1s an attempt to make 1t shorter and clesrar and 0 prevent
apparently conflieting things, and 8¢ on. «

But there.is this which I think we have done: - Xou
see, under Rule 12, as we drafted by committee vote, there is
gome machinery whereby the thing starts out as s demurrer and
turng into a sumaary judgment. That may still be terminology,
but what we are trylng to do is to say, in effect, that it is
a aaméary Judgment from the beginning. Don't fool yourselves,
Iﬁjfaat,hthere was 2 little discussion that the oomaittee had
as to whether the court or the parties xarnea.it into a sum-
mary Judgment, =nd 1t was quite clear, I think, that the parties
were the ones who had to do 1t. We did away with that, whleh
seems to me, LT I may put 1% so, Just hoous-pocus. It starts
out as one thing and turns out as another.

THE CHAIRMAN: That may be true as far as the amotlon
under 12{b){6) for fallure of the complaint to state a olaim,
the motion on the plsadings, but &renit you stating 1t too
broadly when you say it appliss to such things as the motlon
to set aside service?

DEAN MORGAN: May I ask thig, Mr, Mitochell? Isn't it

true that under the rule as redralted, the answer may set up

‘the objJectlon, anyhow?

JUDGE CLARK: Yes.
DEAN MCRGAN: Mr. Dodge was saying that, 17 there were
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an objection in abatement which would eall for astual trial,
the way to do 1t was by & plea in abatement. That 1s what the
firat part of 12(b) provides. It may be put in the answer,

Then you have the option of putting it in snother way, 1f you
want 1%,

JUDGE DONWCRTH: Dean Horgan, 1f you do put in the
answer, then surely you are bound to set up your entire defenges,
Yémlare bound to say, "I am not in sourt, and paragraph (2)--"

DEAN MORGAN (Interposing): They have to do both, yes,

by a notion or by a plea in abatement, because we have only one
answer, snd all the code states have only one answer, bul the

code states and we in this rule allow you to Jjoln in your asnswep
both dilatory pleas and pleas to the merits.

JUDGE DCNWORTH: Most states do permit & motion to
gel aside the service before You answer at all,

DEAN HMCRGAN: The motion to set aside the service

now would be & motion Por sumsary Judgment.

MR, DCDGEE: I thought that we deoided at the last

meating that the defendant should not be required to go to the
labor of filing a long answer on the merits if there was a
preliminary gquestion to be dlaspesed of first.

DEAN MCORGAN: That is right.

MR. DORGE: - I understand, also, that there is no
provision whatever in the sumnery judgment rule for trisl by

Jury or trial any way on the facts. Last week there was a

|
;
]
3
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question tried in Washingion for four days on the issue whether
the International Paper Company was dolng business ln Boston
and subject to sult there. They must have tried that lssue
in the superlior gourt for three or four days.  That is not a
matter for sumuary judgment., It is a matter Tor a real hearing
on a preliminary issue which may dispose of the whols tase.
1 should objeet to¢ any rule that required that you should bring
ﬁh@? matter up only by answering elaboratsly t¢ the whole
meyiis or by & moticn for summary Judgment, which seems not to
be a@aliagble %0 the situation. |

THE GHAIRMAN: Suppose, in the ease you mentioned,
fobert, there was & nueation involved as to whether tﬁa defend -
ant ocorsor-tion was subjeet o dolng business in the state.
I ashould assume that you must say that in an‘aﬁvance hesring
of the motion for summary Judgment, 1% necessarily has to be
trisé; But suppose the defendant who makes that motion for
gummary juGgment is confident that, if the whole subject is
gone into by affldavit, 1t would appear to the court that there
really 1an'f‘any iggue of fact, that the plaintiff hasn't
shown that he can produce any svi&@gaé that they are dolng
pusiness in the state. Therefore, even in that kind of ocade,
1%t isn't & foregone eénelusien_that you have to go to trlal on
the lssue, beosuse 1%t may well develop that your affidavits
may show the faois and natafe of what the eéﬁpaﬂy is doing

end len't dolng, and 1t mey finally wind up on the affidavite
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as'really not being in dlsputse.

G0 1% seems to me that there ls nc more reasson 3o
agsgune, when you make a motion for suanary Judgment directed
% the right of the person dolng busineas, that there ig golng
to be a eonfliet in the affidavits than ﬁhsfe la i7 you are
aszking a motion for summary Judgment on the merite. 1% may
develop that there is, in whioh case you have a trlal, but if

the exact nature of vhat the defendant 1s dolng is spread upon

98

the régor& in affidavits and the other pardty isn't able to pro-

duce a witness who can suggest that anything else ls the facg,
then you have no genuine lasue ef fact. 50 I am not sure that
you are slways defeated on a motlon for summary judgment if
your motion is dirscted to the doing of business.

HA. DODGE: HNot alwaye, bui almost always, besause
1t is, I think, very rarely that the truth can be arrlveéiﬁﬁ
wlthout ercss examination of the corporate officers and a
sgreat deal of detziled consideration. The books are fTull of
eages on that very point, and practically every one of them, I
think, was decided upon guestions of fact and Lf they ave
really conducting businese in the state. I have difficulty
in thinklag that in any ordinany eéas that can be éispéseﬁ et
by affidavits ef-wztnesgés'whe.aren't eroass-gxamined.

THE CHAIRMAN: I had this subject up before the 3rd

Jadleial Conference. They invited me over t0 Pocono Mountalns

in September to talk with the Judicial Conference on proposed
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smendments $0 the rules. €f course, I had only this preliminsry
draft and told them that. I oalled thelr atsentlion to the var-
lous questions that were pending, and one of them was the

thing that we are dlseussing. I polnted out to them that the:
rulesas noy drewn provide for .these preliminary metions en
service of proeeas and suffieiency of the process snd the venus,
and g2 on, and I also pointed out to them that Bhis motiocn to
4ismiss the ocomplaint under 12(0){6) on the ground that 1%
éién?t atate & good olalm and the motlon for Judgment on the
pleaéingé ware ln a 0lass by themselves, and that some of the
aau?és, when they had & motlion ¢ dlsmiss the complaint because

1t didn't state a good eolalm, had broadensd 1% ocut and treasted

1% =8 a motlon fop %ummary Judgment on the ground that on the

undlsputed faots they didn't in fact have a olainm.

I ealled attention to a decision in the 2ad Cireoult
whlon sald that uﬁagr ciroumstances of that kind, although the
notlon wes labeled & mobtion to ¢lemigs because the complaint

didn’'t state a olalm--the parties had put in affidavits, ang

the court, Judge Hand, very properly sald that under thouse

glreumstences, howsver yéa_l&bei it, it can be treated as &
notion for summary jJudgment. I sald that was the right way to
do 1%, end I oriticlzed some deoislons by the 3rd Oirouls Court
of Appesls whloh, lnstead of doing that, had invented a new
kind of motion called a "speakling® motlon, that wasn't dealt
with in the rules and left the léayera in the alr.
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1 sald, "Why taveni a new king of motlon called &
speaking motion and graft 1% on the rules, with no limliatlons
a8 to what 1t 1s, when yau glready have s sunnary ,juamﬁzaz’;%‘
mcﬁisﬂ and you can 4o what the Pnd Cireult does, Just 8ay wmat
your motlon for @1&@1%5&1 because the complalni doesn't statle
o good elaim has been converted really into & motion for sum-
ﬁéfy Judgment. "

‘ I related to them that, in order o cure up that
gifferent method of treatment by the %two sirceuits, the 3rd and
the 2nd, we had explieliily provided in an smendment that &
motion to dismiss bocause the gomnlalnt doesn't state a good
elaim and & motion for judgment on the plesdings might, al e
option of sither party, be copverted inte a motion for suﬁﬁary
judgment and be treated &5 such, thus obliterating the 3vd
girouylit's schene cf inven ting a ney king of speaking motion.

vhen I made a further sug&%ﬁﬁiﬁﬁwf my own at that
time. 1 sald, "Maybe we didn't go fsr enough. Maybe the right
thing t¢ do 1s to abolieh those two motions under 12--the
motion o dlemiss besoause the gomplaint doesn't staze a ¢laim

and the motion for judgment on the pleading--and have those

things denlt with right in the first place a3 a motien for

summary Judgment, which may be confined %o the pleadings alone
or supplemented by affidavite and oroofs.” I euggesied that
naybe we ought to go that far and strike out those two moticns

in 12 and transfer them 1o motions for summary Judgment.
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Then I brought up %his'pra@QSal of the Reporter, and
I tried to explain it to them falrly. I didn't oriticize it
at all over there. I sald, "Now, here 18 anocther pfOpésgl that
is made, by whieh not only the motion to dlemiss because the
complaint doesn't state a good olaim and the motion for judg-
ment on the §1%&éing should be abolished and treated as a
metion for summary Judgment under 56, but all t&a cther things

in. 12, except the motlon to strike and to make more dofinite

and ocertaln, should be embodied in 12, including servics of

pr@@ess; venue, and all those thinge. That proposal has been
made,?

they took & vote over there on my suggestion, which
I teied to support, that the motion for dlemissal because the
complalnt dosen't state a cause of actlon eand the motion for
Judgment on the pleadings should be transferred. Theﬁ voted
me down unanimously on that, and I noticed that Justice Robertas,
who 1s the Circult Justice there, 8004 up with the rest.

#0 they not only didn't weleome this proposal to
transfer all these prelimlnary motions over t0 sumnary Judgment,
but they even vetoed the suggestion, which I haa hoped would
be made, that we transfer those two, the moticn t0 dismiss’
because the eomplaint doesn't state a claim and the motion for }
Judgment on the pleading.

As they left it over there, they thought we had gone

far enough when we sald you ecould convert a motion ¢ dlamise

i
;
i
1
i

;
§
§
!
|
|
i




1370 Ontario Street

The MASTER REPORTING COMPANY, inc. 51 Madisor Ave.

540 No, Michigan Ave,

National Press Bldg.

Glieveland

Law Stenography © Conventions ® General Reporting New York

Chicage

Washington

102

because the oomplalnt doesn't state a elaim and a metion for

JJudgment on the pleading into a motion for summary Judgmenb, as

we have done, That was thelr reaction. I was taken abaok,
because I thought they would listen receptively at leasst to my
suggestion that those two motiong be transferred.

MR. DODGE: ‘hat wae the tribunsl?

THE OHAIRMAN: It was the Judloelal Conferense of the
3rd CGiroult jJudges. Xvery distriet and ciroult Judge was there,
ané;laﬁ to 150 members of the Pennsylvania, Maryland, and New
Jergsy bar were thers.

MR, DODGE: I am glad they took that position. I
agree with that positicn entirely.

THE CHAIRMAN: I merely say that bscauge of the
reactlion that the average member of the bar, without muech
thought, geté t¢ this i1dea of broadening Gut‘thg sumpary Judg-
ment rule to inoclude such preliminary matters as tha service
of the proocsss and all that, They want a chance . to bring that
up and get 1t out of the way on motion befops they are bothered
with summary Jjudgments or anything else, as they look at 1t.

I think there is a great deal %o be sald theorstic-
ally about the Reporter's position., I think the difficulty in
my mind sbout 1t is that we may cause confusion and confound |
it., If we do 4%, I think we have to do it a 1ot move @Xg&llﬁiﬁ*
1y than the present araft provides for. ,

DEAN MCRGAN: I think we will have to go t¢ lunch,
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but after lunch I should like t0 have 1t made clear on this
notion Tor summary Jjudgment for lack of jurlsdlotion, lack of
jurisdistion over the person, and all that sert of thing,

what will happen 1§ case there la a dlspute in the evidence on
1%t.  That is, there are affidavite and counter-affidavite, and
the court says something hss %0 bs fried. As I undersltand 1%,
under our pressat motion, cerizialy in a lot of the federal
cases, we can try that out right now on the affidavits on the
motion., We den't hava.te do as the Magsachusetts practice is,
actuslly give them a trial by jury, and s6 forth, on that
sort of thing. .

THE CQHAIRMAN: I thought that my experlence in the
foderal courts was that the lssue of service of process and
whether the defendant was subject to gervice in the state, do-
ing buslness, was a matter that 11 was cuatomary to try on
gonflicting affldavits, without coross examination. When I
commencsd te read some of the oases, I rather got the angle
that it was customary o do 1t, but with the acqulescencs of
both sides, that i one man 1lnsisted on having a conflieting
question of fact to bé deslded trled on oross examination, and
80 on, he had a right to Lt. At least that was the suggestlon.
' JUDUE GLARK: Thers are osses that hold that specifioce
ally.

MR, DODGE: I never knew one of thoss cases that was

degldéed on affidaviis.
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DEAR MORGAN: I have seen lots of thea.

THE GHalRMAN: I have a?gueé geores of them, but
nobody has ralsed the gquestlon. They wont ahead.

JUDGE CLARK: You read this memorandum, and you will
find some cases, |

DRAN MORGAN: I saw thea thers.

THE OHAIRMAN: We will have to adjourn for Tunaei.

... The vommitiee adjourned atb 105 peltle ees
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HONDAY AWTEANOON SEs8IG
Getobsr 25, 1943

The c’emmi tiee reconvensd at 2:00 p.m., Chalrmen
Mitochell presidéiag. ' ,

THE CHAXRMANY The meeting will é@ma to order., Hr,
Reporter, have you souething further o say about your proposals
on Rules 12 and 567

JUGE ﬁL&RK: I should like %o speak & little sbout
what‘iﬁmﬂéersiané to be the exlsting law as to the method of
trial of matters in abatement. IT yovu have before you the
memorandum of Oetober 21, 1943, you will see that various
methods of $risl have %gtaally been had. Thls ie the menoran-

dum whioh saye in the letier, HRlegarding Hr. Hoore's propossd

redarft of Bules 12 and 46, Hr. Mitohell has asked Tor a cheok

of the suthorifles on two questions: (1) whether ingufficisnay,
or defect ln service, of process may bs ralsed by a ples in
abatement; and {2) wﬁ@éh@? 1t has besn the practice to defer-
mine such objections solely on affidavits op upon %esﬁimeﬁy‘&né
trial.®

I was going %o call attention to some of the vases.

On page % there is a case from the Gourt of Appeals
of %the Dlstrlet of Columbia, fpefendant filed motion %o auash
aervice, supported by affidavit, on g?@ﬂﬂﬁ\ﬁhaﬁ gervice of
summons was proeursd 0 be gerved upon him within the district

by trick, device snd fraud." Countsr affidavite were filed,
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and the motlon was overruled. Whersupon the defendant flled

* & plea in abatement. "The appellate gourt held that in the

Digtrict of Columbia the practice was establlshed that where
guestions of service may be determined as & matter of law,
they should be raised by moilon to quash; but where the faotis
are aiaguééé {es on affidavits and counter affidavite) and the
defendant dia not waive right to Jury trisl {motion to gyuash
ﬁag‘ﬁeiﬂg aueh walver), and the parties had not entered into
any stipulatiéﬂ that the court determine the lssues, the motion
must bé'avgrrulaé. The defendant is then entitled %o ralse
the point by plea in abatement on which he can have jury telial
and the trial court was in srror in striking such plea."

That was a C.C,A. decislon.

On page 9 is a single-judge decision from the Ulrecult
Gourt in Illinois, which I think must be the case that you were
roferring to, Bdson. That ls Benton V. Melntosh, where they
say the decision should be by the court on hearing of affl-
davits instead of trial by Jury, and that they will not follew
the state practles.

On the other hand, turning over 10 page 1%, you will
see & oouple of cases from the Bouthern Eistriaf of New York.

THR OHALRMAN: What did the court held in that case?
You simply state, "That declsion does hold that the federal
court may ignore state practice l1n such a ﬁatte?, and that a

motion to guash .... has besn the usual practlos.
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JULGE QLARK: Yhere same may be dectlded on affidavii.

THE CHAIRMAN: Yes.

JUDUR CLARK:  ©On page 13, 2% the top of the vags, is
an (klahoma cuse where oral testimony was presented, but the
cases that I was golng to refer to here are the two cuses at
the mlddle of the page., _

The Natlonel Typogravhie Gﬁmp&ny sage. "On motlon
ta_set aglde serviee of process, the court refused to decide
the motlon upon affidavits as Lo one defendant, saying: ‘as
to Starriﬂg, the questlon of residance is in dispute, and the
motion should not be granted where there has been no opportunw
ity to Qrsss;axamime him as to the statements in his affidavig, ¥

The next case, 1906, frem the Southern Pistrist of
New York., "Motion t¢ guash service on ground that defendant was
not an inhsbltant of the dlstrict.” The court there sala: "Hug
1t would be unfair to the complalnant t0 aceept as ocnolusive
the sworn ex parte statemsnt of the defsndant &8 10 his intent,
unteated by eroass examination.... This court has frequently,
where proved fucts seemed ineonsistent w4 th such a gtalemant,
deelined te determine the question on 8% parte affldavite,
leaving 4% 60 be declded under plea, or upon iLgsus ralsed by
the sanswer," and so oa,

I pglve thuse as samples. I don't know that you coulad
say that there igs anytalng plainly authoritative, Taat Distriot
of Qelngbi% Case 1a falrly direct., We thought that, on the

“
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pasis of what there was here, you could not lay down & rule
\tnat a trisl on the merits was vut of order or couldn't be had.

PHT GHAIRMAN: HNo, we don't. The court can always
sall witnesses, in Lts digersation,

JUDGE DONWORTH: e have & rulé ?ighﬁ on that, you
xnow, that when & motion involves matier not of record, the
court may order an oral hearing. We have a rule to thatl affect.

| ; JUDGE GLARI:{:; There are varlious other ways that the

tilng has been handled. On page 1% you will see & oase in the
midale of the page that refers to & speclal master for hesring
of the point. - |

| THT GHALRMAN: This guestion would begome material
only in the even® that you transposed the-sumaary Judgment rle
to the motion o set aslde gervice of summons, ln whioh ouase
you would have %o settle thls question of law and make some
gtotement in the sumary Judgment rule as to whether you
souldn't have hearing on affidevits; but if you don't transpose
4%, then you don't need to deal with it. I sugpest that before
we teke up the detalls in that way, we deelde the brdad queation.

DEAN MORGAN: Firat, ¥y, #itohell, I should llike %0
know what the deeision is, whether you.are geing to deteralne
a digputed questlion éf Jurisdletion %3 éffiﬂa?i%s or whether
you aré golng to treat the summary Judgment in abatement in
exactly the same way &8 you trest the summary judgment on the

merits. If the summary Judgment in abatement is treated as
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the summary jfudgment on the merlts is treated, then 1f there is
& questlon of fact, you don't get the summary judgaent. 12 it
18 trested the way it mnlght have been treated in the mnotlons
that you have under 12 and the way I mustheanfeas i assuned 1t
would be treated there, by a preliminary Eearing on affldavits
or on testimony without & Jury, then that is quite a different

matter, because our summary Judgment, so far, contemplates that

there is no question of faot bona fide in lssue.

JUDGE QLARK: Of course, I doen't know what you want
to am, out in our draft we very consclously avolded making any
eh&nga there. If you look at our draft, you will see that 1g
is done on the busis of fallawing whataver practice thér& Wa g,
Prom what I see of the eases, I rather think that & man oould
olalm a trial by Jury, and I think it would be prefty diffioult
%0 shut him out, but I gen't want to0 get into that here. Ho
what we have sald here is that the oourt may order sueh hearing
as 18 proper under the elreumstances ¢f the case on pleas in
abatemen t.

THE CHAIIMAN: You think aman 1s entltled to a Jury
rial as %0 whether the marshal left the summons at his house
of usual abode?

AN MORGAN: I suppose so,

JUDGE CLARK: I should wonasr, Of course, thers is a
difference betwsen the kinds of questlona. I should say he was

certelnly entlitled to a Jury trial on whether he resided in the
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,district and on Jaether he was served by fraud. That was the

very case where the piatriot of Columbla Gourt of Appsals said
he wag entitled to a jury trial, on the lasue of fraud.

DA MORGAN: The other goes 10 how you are going 0
attack an officer's or éheriff‘s retarn. That is really what
that other goes to.

GENATOR PEPPER: May I inquire, Wr. Chalrman, whab
élff@?encs 1% would make, except as & astter of terminology, if
this proposed araltl rasd ag followa:

tgxsept that prier thersto the party may in one B
tion move under subdivlsions (e) ang (F) of this rule, wishout
pre judice Lo bis right to move for gumnary Judgment under Auls
56, elther before or after the flling of the responsive plaad-
ing. " ,

45 1 wngerstand 1%, thatl would make no difference,
exoept 1% would not extend the term "summary Judgment® to the
motions affeeting (e) and (£) snd would limlt suamary Judgment
t o whatever 1%t now means under 66,

JUDGE CLARK: Senator, there is just one rather
alight differense, whether you think 1t #@ or not.

SENATCR PEPPER: 1 an Just agking te have you elear up
y thinking about 1 6.

JUDGE GLARK: There la one éiffarsﬁca, and 1t is one
ef the dstalls which may oOr may not he necessary. Last tlae,

we thaaght 1%t wes & good ldea %0 have only one motion % & time
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and 12(b) =nd (g) togetner, of the rule, provide that you have

only ons metlon, that you roige all your objectlons at that
one time. S0, under ghat rule, you would bring in your obJad-
tiong in ons motion, and what you haﬁe ncy}suggestea ia thal
you Pirst malke your motion dlrected 0 process, and then you
gould Later on make your aotion dlrected to ihe meriis,  That
Le Just the wey Lt 18 in the present araft, but not &8 we
vs%éd. we voted Lo oul down and B0 say that you spould éava
only ong motioen at a time, snd there is that Giffersnce, 1
think that is the only ai fference,

GENATCR PEPPER: I see. whnt 1 wes thinklog of was
the apparently definite objsction to gresting & motion 1O guash
ror lack of adequale sepvice or & motion O dlsmigs because
the defendant is not Tound within the gisirict 80 as [ éxt&nﬁ
to those motions the nane ¢f a sumpary Jjudguent motion. it
seems to me that we have to aecide that the advantages of ﬁna
aingle motion are great enough %0 0?&?@@igh the terminoclogloal
ebjeotlon oY thet we have got 1o give effect 1o the latter and
sontenplate Twe actions.

It seems to me thers i a senfrontation of two aiffer-
ent rules of oconvenlencs that we can't split | we have elther
got to 6o me you have done, #pply the term "motion for suamary
Judgment! to a1l these notions, oF e have gob to make &
al frerentiation between thoge ordinarily known &8 cases whers

you meve for summary Judgnent and the others that have been
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here discussed. Which force, of those two confliecting forces,

ghoul d overrule the other?

JUDGE CLARK: Well, of course there is still a third
way, LT you do as we dld in the original drafs, that ig, in
thle that we sent out in June, There we out it dawﬁ'to oneg
motion and provided that two things differently named should
be Joined together,

| SEHATCR PEPPER: Yes,

JUDGE OLARK: One 1s a motlon as %o proocess, and the
Cther 15 a guumary Judgment. You can do it that way and still
have the only-one-notlon sltage.

I might say parenthetleally that I thought we were
pre bty well agreed thsait the aneﬂﬁcticn stape was deslirable,
Just t0 resall 1t to your éiné, ag you may remember, wtien thig
whole matber came up originally Honte Lemann was very stroang
Por the two-motion stags, =2nd he is the man who, lasl Hay, made
the moticn that there be only one, that ls, that the delsndant
gouldn't have two preliminary bites before he went to trlal.

I rather thought 4t was quite a dealrable thing to cut down
the serles of objlections the defendant may make and have hinm
bring them up together or get ready to go on trial.

SENATCR PEPPER: I remenber "ﬁhat debate and the ?ete;
but 1t 43 probebly an infirmity of my memecry that I didn't
reallize that we had considered or dlscussed the extension of

the term "summary Judgment" to c¢over these, wmhich in gommon law
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pleading were called dilatory pleas.

THZ CHAIRMAMN: We didn't. ‘

JUDGE CLARK: We dldn't so vote at that time, and
there i no question, I will say I thought 1 was doing 1%
wAith & 1ittle Jjustification and partly on y;ur mctiag at that
time, which brought forth, as I raﬁsmbar, axactly a gplit vote
of thne committes, which was finally decided then by the dhalp-
méﬁu\ I thought I was doing Just what you had in %iﬂﬁ; 1 nay
nave gone beyund 4%, but that is what I thought 1 wsa dolng.
Your motlon ln genersl, I though, was 1o in%agraﬁ% 12 and 56,
und 1 don't %néw, T esntt recall at the mement, whieh you had
swallowing up the other, but the idea was thal K6 should be the
overriding cne, I thlnk.

THE OHAIRMAN: Was that eplit vote on the quostion
of whethor there should be two proups éf motlons or one?

JUDGE CLARK: Neo. I think thers wasn't any question

- about that.

THE OHAIRMAN: What was the spllt vote that I declded?

JULGL GLARK: As I remsmber, that finally onme up,
and the definite solil was on the motlon for judgment .. that
you brought up. |

wit. HAMMGHD: The motion for Judgment, to eliminats
the motion for Judgment on the pleading in Aule 12, becauss 1t
1s taken care of uader Rule 56.

THE OHALIRMAN: That moticn wasn't dlrecied at the
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moticn o dismisgs for fallure of the cosplalnt v state a
elalm. Was thls confined %o Judgment on the pleadings rulet

MR, HAMKOHD: Yesn.

THE CGHALRMAN; wWe weren't wery logloal about that,
%@c;us& if we were golng 0 gtrike cut the méticn en the plead-
ings pule, we cught 10 have stricken ocut the one for motlion to
dismiss beocause the couplaint dossa'l state & claim, 1 think
i;éi’cas_sa two motiong are of the same kRind.

. JULGE CLailK: Mr., Hemmond brought that out. We had
had 8 diéau@ﬁi&n and several votes on 1t, and then Hr, Hammond
brought 1t up av 8 later timé@ Hot all the votes were equally
tlied. Perhaps the one that wee equally tled stieks in my mind
morae, out I think that éeﬁe that was preecipitated by Mr.
Hammond's suggestion was the one that was tied.

THE CHAIHMAN: 1Is that the draft of Ogtober 21%

MR, GAMBLE: There 1s no provision for ralsing the
questlion of the sgufficiengy of the service by-mati@ﬂ at ail.
The rules provide that those questions, "every defense or
objection " ghould be ralsed by the responsive pleading, ex-
ezpt the motien for more definite statement and the motion to
etrike, ilncluded in subparagraphs (s) and ().

DEAN MORGAN: And sumaary Judgment.

HR., G&MBLE:  And sumnary Judgment. v

PEAH MORGAN:  The suamary Judgment rule, 56, provides

for that; lask of Jurtsdietion over the subject matter.
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THE CHAIBMAN: He transposes 0 summary judgment the

© mehien to set aside the servise. It becouss then & summary

Judgment metlon under Hule 56. &0 it is praéarveﬁ, but it is
under tine head of the sumnary Judgment motion instesd of under
Rule 12, |

M. GAMBLE: It isn't lnoluded in Rule 12 as it is
now grafted, |

| JUDGE CLAHK: What was your question, Mr. Gauble?
I dian't get 1t the firet time.
 MR. GAMBLE: I say, under this cule ag 1t is arafted

there is no provision for ralslng the question of the suffiolen-
oy of serviece hy motion.

JUDGE CLARK: Yes. We wouldn't agree o that. Ve
would agregthat 1t is pre#iésﬂ for by 56(u).

THE CHAIRMAN: He transfers 1t to (b). You arve
*ight; i% 1s not done now under Rule 12, but 1% 18 85111 done.

‘It 1s done under Rule 56 where 1% lists the motiona that may

be made a8 & motlon for supmary judgment.

MR, GAMBLE: I see it now.

JUDGE CLARK: May I add one thing more about the ques-
tion of what is waived and what ise not? That has been referred
t0. That is covered in 56, but you will fing, also, that it
1s explicltly taken care of in Rule 12(h). Rule 12(ha) s8ay8,
a8 1t always has sald, as a matter of faot, that the objestions

¢f no Jurisaiotion over the subjeot matteﬁ and of no legsl olainm
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are never walved and can ba brought up at any time, onn be
broeught up at the trial.,
M. DODG®: Is there any prevision now anywiers fopr

& prélimlnary hsaring on what would have been called, In the

°F old days, a demurrer?
o° JUDGE OLARK: The prelimlnary hesring provision re-

maine in aubstan tlally as 1t is now. That is Rule 12(a), isn'g
Lty | :
PROPESSOR MOORE: Rule 12{4), Prellminary Hearlings.

51 Madison Ave.
New York

, JUDOE OLARK: Yes. The only difference that has been
made in 12{(d4) at all 1w to p?ﬁviéﬁ vary clesrly as 1o matber
in abatement also, ,

¥R, DODGE: Rule 12{b)? 'here does 1t say anything
about tha fallure of the eémgla&nt to state a ¢ause of sotion?

JUDGE CLARK: Under the pedraft, under the draft that

The MASTER REPORTING COMPANY, Inc
Law Stenography @ Conventions @ General Reporling

was sent out in June, that provision for failure o atale a
cause of action is thers, only in a limlted way, becauss whlle
you may ralse the olaim of fallure to state & cause of actlon,

yet the étﬁer party can get away from the statement by Piling

540 No. Michigan Ave.
Chicago

afftidavita., Either party turas 1t intc a summary Judgnent.
Cn the redraft we thought we would Just leasve 1t out and say

that in any event 1t le a summary Jjudgment, and you can desclde

National Press Bldg.
Washington

on all the papers before the ecurt (which may ineclude an
affidavit but 40 not need %H0) whether there ls any elalm Dor

r@lief.‘
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MR, DOLGE: It ien't referred to in Rule 56 ag one

of the grounds of a motion for sumuary Judgment.

JUDGE OLARK: ©Of coupse, you oan always ralse e
question whetner there la & showing of any ¢lalm for relisf,
and it 18 not now a matbter of pleading it;.it i8 & matter of
showing 1t by affidavit or otherwiae.

HA. QS&@E:_ After you have filed your full answery

JUDGE OLARX: Yes; anywtimg.

PROFESS0R HMOORE: Or even before, %00,

WA, DODOE; Why ien't 1t listed, then, 1n Rule 56 as
ene of the grounds of a motlon for summary Judgmen 7

PROFESSOR MOORE: The first senfence provides that you
move for suanary jJudgment on matber in bar or abatement or on
both suen maiters. A motlon for summary Judgment on the geound
thét‘ﬁhe complaint falls to siate & cause of action would be, I
take 1t, summary Jjudgment in bar. The plaintifi could defeat
that by showing by affldavit that he did have a good cause oF
action but had falled to state 1W4.

MR, DODO%: Whioh he could show ordinarily by fillng
right off & mﬁéion to smend, 1f 1% were a formal defect in the
answer Or deslaration.

PRG?@S&GR HOORE: Yes.

JULGE DORWORTH: 48 I understand 1%, the underlylng
theory of the present proposal s that 1t s really lmmaterilal

whether & cause of aotion, 1f I wmay use that expression, ls
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stated or not:; 1% ls utterly tamaterisl. You have to move for

sunaary Jucgment, at whlch hearing the pleintiff may supplement

his defective allegationg by affidavits, and he doesn't have %0
amend. The court hears the thing on the merits, taking the
affidavits into consideration the same as 1£ would the plesdings.

TUE OHAIRMAN: And you may go to trial and judgment
without ever having & elsim stated la. the complalnt.

\ JUDGE DERWCRTH: That is my understandlng.

Wi, DODGE: But that is Just ascecmplishing, in another
name and under éiffafen% forms, what he could have asocmplished
by & sluople motlon to smend his complalnt, if 1t was obviously
gefectlve,

e OHALRMAN: Only, as Judge Donworth points oul,
1f you show you really have a good glalm by affidavits, even
though you haven't stated 1%, there 1s nothing in the rules
that says you must amend your complalnt s0 as to state what has
nesn discovered.

JUDGE DONWCRTH: I am not meking any particular polnt
en that, I am just beinging 1t outb. |

M. JUDGR: That is, you abolish ccapletely the 0ld
demurrer or motlon 10 dlsmiss, as 11 is Kunown in the fe&%*al
prrotloe, and invite afficavits by celling 1t & motlon for
sumsnary Judgment.

DEAN MOAGAN: Provided that'the court shall not enter

judgment wlthout affording the party reasonable opportuntty to
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obviste the objection.®

MR, DODGE: By smendment.

DEAN MORGAN: By amendment or any other way.

¥R, DODGE: which 1s the natural way to do 1t, rather
than by an affidavit. , |

DEAN MORGAN: $o At says, "if the obJection is such
as may be obviated by smendment or otherwlse, the court shall
haﬁ‘eﬂtﬁr Judgment without affording the party reasonable
apgeﬁtunity to obviate the objeetion.™ _ ’

| THE GHAIRMAN: That wes the redraft we voted.

PROFESS0R CHXRRY: They wouldn't enter summsry Judg-
ment, but they would deny summary Judgment. Judge Donworth'sa
pvoint i that there is n§ statement of & oause of sction where
the eurling has been by affidavit. Isn't that the polnt?

JUDGE DONWCRTH: COorrest.

THE OHAIRMAN: That provision gilving leave to amend
was stuek ln under our redraft of Rule 12(b), which allows the
motion feor failure to state a claim.

JUDGE OLARK: We stuek 1t then in ocur draft, also.

THE CGHAIBMAN: Yes.

MR, DODOE: We left the famlliar motion (o dismlgs
or demurrer in effect before, and merely provided that at the
glection of ¢lther party 1t might be treated as a motion for
summary judgment, whieh I never saw very much ground for, as an

amendment of the gcomplaint would taks ¢are of anythlng that
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.oould be soverad by an af f1davit.

JunGs OLARK: You may remamber that we 4o the saus
thing at trial. After all, these prellimlnary papers raally
correopond to & wial, WYhat they do ise to make 1t uaneocessary
to sall in the @itnsasés unless the §artieé really foree 1% %0
trial. You have the substance of what they arée going to say by
affigavits, Our Rule 15(b) is after trial. You aeolde the oase
&é&%ﬁéing 4o the lasues. You may reaenber that there 1% ia
pﬁavi&éﬂ that "Sueh amendment of the pleadings #g may ha nocas-
pary 1o cause them ro gonform to the evidence and to ralse
these lssues may be made upon motion of any party at any time,
even after Judgment; put fallure ac 10 amend does noy affovh
the result of the trd sl éf thege iasuss.5 éhe forpal amendment
there 1s made rather as & matter of form, If you w&n% o keep
every thing shipshsape, the judge cen make Sure that the am@aé«
ment 1s made, but Af he goesn't do 1t, the matter 1s tried Just
thie spme.

MR, DODGE:  The ordinary demurres in my experiencs
has not heen based upotn deteots of form repdily ourable in &
aeclaration, butl has ralsed the question ef gubsiance, whelned
the plaintliff has any oause of astlon. A fellow sues, for
exampls, for someé right whioh he glalme under & gtatute, and
there is no doubt who he is or what the atatute says. The only
queation 1s whe ther that partioular plaintiff le within the

class protected by the statuls. Tat 18 & perfaatl? slmple
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lasue which the pariy ought %Q be able %o raise, I should think,
in the Tanllliar way, by a motion to dlemlss. We are not deal-
ing with demurrers, in the main, which é%?@ly g0 t0 technical
defects of form, but with demurrers which o 1o the subatsnce
of the saﬁaé of motlon, ‘ _ |

PROPEGZOR MOCRE: I belleve you can o that noy uander
56(b).

¥R, DODGE:  You dan move for sumnary Judgment, and
then that at once suggests to purtles the affldaviis. Then the
regord Qill be cumbered up wiih &ffiﬁaviﬁé widoh probably are
imuaterlal and whioh toke much were tiwme and involve mors ex-
penss than the perfectly slmple demurrer ¢r motion to dismlisas,

| THE CHAIBMAaN: Over in the 3§ﬁkﬁirsuit when I read

thet change thet we had adopted, somebody spoke up and asked,
"ihy shonldn't the Judgs be ;h& ohe 10 declde whe ther it s
eonverted into & metieﬁ for summary Judgment or not??

MR, DODGEE: I thought that was what we voted.

THE GHATIRMAN: I round that note that I made on my

draft over there, that cne of the Judges piped up and asked,

"Why shouldn't the Judge be the one to deocide or at leaat have

# right to decide?
MR, DODGE: Wasn't that the vote that we passed, in-
stead of this vote that sither party may at lts election?
JULGE QLARK: Ho.

MR, DODGE: ¥y reocllsction is different.
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JUDGE CLARK: Thers was some disousasion, and aoume
members of the oommitles apparsntly assumed that that was what
we were talking shout, but I den't think there was any question
what the vote 1ltselfl was, Honms members of the committee, in
restating the propeaition, put it in Terms éf the court, but
the vote 168elf wam in terns of the parties.

MR, DODGE: Juppose the defendant demurs to the com-
?i&igt, or dess the equivalant, and the plaintiff eleocts 0
treat 1; ag 2 motlon for %umm&ry Judgment, Hoy does he show
that slﬁétion? Doss he Tile & dotument in cowrt stating, "1
elect 0 regurd thls as a motlon for summary Judgmenth?

THE CHATRMAN: He puts in affidavits, and that proves
what he called it in the first place.

HR. LODGE: Ianstead of smending his oomplaint, he puts
In an affidavit? » |

THE CHAIRMAK: Yes; because the rule itself ie re-
stricted to the face of the vomplaint, and when he puts in
nffldavits he 1s eleating to go cutside the complaint, and that
g a motlion for summary ju&gmaﬂé.

HR. DODGE: In the ordinary case vhere the defense
goes 6 the merits, affidavits won't eure 1t, snd I don’t quite
pee the usefulness of that 1n the great majority of motlons opr
demurrers ¢f that sort. |

THE OHAIRMAN: You mean you don't see the usefulness

of our provision that the ecﬁrt might treat it ae & motlion for
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summary Judgment?

MR, DORGE: I would let the court treat 1t., In &
rare case, the court might for some reason prafer &an affidavit
to & motion to amend, although I have diffleulty in ecneeiving of
that kind of case.

THE GHAIRMAN: But, don't you see, Robert, even iT
you amend, there atill is the guestlon of whether you have got
a good cause of ac¥lon lIn fact, on the undisputed facts. If
¥ou ju&t gtick the amendment in; then he haes 40 folloy that up.
If the motion for dlemlssal on the ground that the complaint
dosan't state & claim has been defested by an amendment, then
he turns arcund snd has to bring a second motion for summary
Jjudgment on the ground that, although you etated one, you
haven't one on the facts.

Wi, DODGE: That is a d4ifferent question,

THE CHAIRMAN: Don't you think there 18 something in
the ides that, AT you make a motion to dlsmiss Dbecauas tné
complaint dosan't state a good olalm, but 1t appears that he
san state 1t all right by amending hias complaint, but the
question arises whether 1t isn't a sham clalm, the gourt, with-
out requiring a new and independent motlon for sunmary Judgment,
ghould have the right to say, "@ell,iiet's ga to the guts of |
this thing instead of the mere form.!

That is what 80 many of the eocurts have been doing.

The 2nd Cirocult hea done it repeatedly. On & motlon o0 dismiss
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pecauss the aomplain® doesn't sielte & gﬁ@ﬂ‘slaiﬁ, Lf the oourts

sek, "What 18 the real, undevlying fact apout thls thing?® and
£iné thet they gat 1O slinging affidavits spound, e sonrts
gpent them then &3 aocticns TO¥ symmaly 3&&%&@3%, and they #£9
right to the guts of thé thing, aend 1% %zgééitaa the final

disposition. That hag besen done pepsatedly In tne 3ra Cirenl b

*hﬂ% Lo why we are recognlzlng {hat practice, whioh gor Lainly

has fr@qaaa%;y appeared O pe aesirable.

our comnmlttes acdooted a @ravigién to do Just whatl
+he 2nd Girowdd gald you aould 4¢ undsy those aiponnstanees
3¢ the situsilon makes 1t aesirable: OO waole hog and gonvard

to a aotion for sumzary juagnent, not merely ei what the oum-

plalnt otates, sné find oub wﬁ?tﬁzr there 18 a0J pogl Lusae of

faot, 'hers sre 8O many ¢ases that have arisen that way thst
1t seems o be & yseful functlon to taxe care of.

MR, DODGSES That goes heyond the mere demnurrar 1nte
the old guestion of sunmary judgment 1n 1ts familiar foru.

eHE GHATAMAN: Y,

wn, DODER: 1 know that in oy @zaapiéna@ damurrers
nave ralsed ques gloas wuieh were not susoeptible of remedy DY
smendament, They nave gone 1o the gubstanae of the oase. 3
ghould have sald that 3% is often aald that one ghoulant
gemur Tor mers matters of form heeanss that ﬂarely gducaies
xhe other side, whether that ie a laudable reason or not. Host

danurrers wion are ac tually filed in Wy gxperience gu Lo e
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merits, =nd the defect or the aiffioculty can't be curad by
amendment.

THE CHAIRMAN: If that is the oase, 1% wouldn't do
either party any good to file affidavits, would 117 Then you
have the eourt decidlng the motion for summar} Judgment, as he
has a right to do on the face of the plesdings. He doesn't
nave té have affidavite., If neithsr party puts them 1in, you
eaﬁ°have a motion for sumuary Judgment declded right on the
face of the complaint.

MR, DODGE: My difficulty is ln going away from a
matter that ls so familiar to all lawyers. I suppose the de-
aurper or the motion to dlsales exlsts in every state in the
Union, dossn't 1t% Now we yrépoae o abolish that very Tamillar
way of testing a basic legal questlon by ocalling them all
smotions for summary judgment, suggesting affldavits and sonfug-
ing the bar.

THE CHAIRMAN: You are arguing not only sagainat the
recent propoasls that the Reporter makes, but you are asking
us to go back and reconslder gh&t we dlé last spring and wlpe
out this provision that a mution to dlsmiass for fallure to
state & ¢lalm might be converted into summary Judgnent.

MR, DODGE: I had thought, as I sald, that we voled
that an order of the court might so convert 1%, but that the

option of either party uight confuse matters by maklng an

sleation.
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JUDGE CLARK: If I could spesk on that, forgetiing

what we voted on, I should like to suggest this: It scems %o

me that 8o often, as ls only natural, ¥r. Dodge refers to prac-
tiece which 18 very siaple éad_whieh works cut very well and
whioch lawyers can count on. I don't keliavé that any good law-
yer would be eaught with & poor complaint whish would show up
on a demurrer, except on some polnt of substance. I am per-
fegﬁly wllling to ggree'ta that. A good lawyer ls never caught
by a demurrer unless he wants to be. I mean, often that is
an %&$QXW£y of ralslng the question, asnd if the lawyers get
togsther and do 1t, thuat ls fine.

But the thing that we run into right along and the

reason. that we sot as we do--and I know we would hate drsadful-

-1y to be tled up that way -is, as Learned Hand put 1t in a let-

ter, ithat if aome poor layyer écwaa,ug and is trying to plead
and hasn't done 1% very well, but he has shown in one way or
another that he has some point or that he has none at all, either
way, 11 1s very helpful to us. If it goss Off on & gquestion

0f bad pleading, the trlal Judge has likely decided perempiori-
ly against bim, and 1t is a little difrfioult when it comes to

ug to tell why. It méy be that the trial Judge Just g6t worn
Gﬁt,‘if the fellow hus been so dumb sbout it, or it may be

thst the trial judge hasn't had the patlence he should have, or

1t may be that 1t Just czme up on a orowded motion docket. I

think the latter is very likely in New York.
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But for some resson, here 18 a podr plsadlag, & psr-
suptory declslon sgalnet hlm, and now we are sitbing on that
sags,., wWhat ave we golag to 4o about Il In tae rsgeré wmare
ave vaplous affldavits ol one Kind or another, and there isn't
any question of the giflerense to us., I mesﬁ, you gat a greate
er Teeling of assurance as 10 wnat you are doing whas it s
& difference between the bare allegatlons or 1t is & éiff%?@ﬁaa
5éﬁ@gaa what the parties have fried 0 set forth in narrative
f&ahiani Cften then you eszn affirnm, b@asua@ you are quits
sure t&aﬁ ne hasn't any point. I mean you have gone to the
merlts rather than otherwise.

A48 to what the bar is thinklng now, of course I don't
Enmw; bus, as the Chalrman says, thers are the eircull court
declsions, I have oollected soume thlritesn from various
eirouits, -we do it rilgnt along. We 100k at all we can see
there, snd 1 we asclde that 1t has soae guestlion, we send it
back, but 1f he shows his hand fwrther than his mere allega-
tions, tasre ls all the differencs in the world, Lt sesms 1o
us, between aoting somewhat on what the ocuze le about and
aoting on very pale and weak allegations,

Just one thlag mefe, and that 1s as to wiho should
turn this thing into a summary Judgment, Af 1t is te be turnsd.
There, agmin, I don't know how the problem aould be setiled.
Most of these things the trial Judge huas declided very guickly

at the meticn csl endar. Supposs the trial Jjudge has not marked
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this "ouamary judgment.® CUan we aet on L% on appesl? I aon't

“wnoy that 1% makes any differencs. Lf any Judge ab any tlme,

looklay into the sase, can tura it lnte a supanary Judgment,
4t is o mere matter of judgment, and that means that, whathaver
afflicavits are thers, we are golng 1o treat 1% As a suwmmary

judgment. We are golng to look at averything we ocan thai is

golag o0 halp us to the rasult. If, however, it means that the

trdal judge has ge%'tm 20 through some formallty and say, "Mark

1t down that I have done so-and -$0," thay would be ashsumed
pecause they doa't do 1%, you aae. '

THE CHALRMAN: That 1s a good point, You are Fespong-
ible for that hooause you suggsated this elaction by the pap-
tles anc the oocurt. My idea (1 we are busk now $o the ques-
tion whether we should undo what we did last spring, whlch
geens to be what we are talking about, instesd of whe ther we
anould do more) 1z that 1t could be worded in a betler way by
saylng nothliry aboutg anybody's eleetion. Just gag,_”if'thEPE
1a material presented beyond the face of the pleadings, the
motion may be trested as a wotlon For summaly Judgment, ' Thet
aossn't conflne i1t to the district ccurt and doesn't deprive
the ciroult sourt from so dealing with 1%,

JUDGE OLARK:s 4ny way, 8¢ leng as the hands are not
tied. |

JUDGK DONWORTH: A%t the last meeting I voted agalnaet

the proposad change, but I sequlesce in the vote htaken at that
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time. Th.t vote was restricted mainly to subdivision (6) of
‘Rule 12(v), "failure to state & ¢laim upon whioh rellef can be
granted."

THE GHAIRMAN: Wouldn't 1% slseo include & motion for
jucgment on the pleading?

JUDGE DONWORTH: That may be.

THE CHAIRMAN: Yes.

JUDGE DONWORTH: Passing that, i strongly bellieve that
we should retsin what is now in Rule 12{b) as to the firat five
subdivisions that, not quoting the words but the idea, the
defendant may object because of Lack of Jurlsdletion over the
subject matter, lack of jurisdiction over the %ﬁrsﬁn, inproper
venue, insuffliclency of gervice of process.

Cur Rap@rtér, ferrwhﬁm 1 have the most profound
respeet, 17 I correctly laterpret the vote has not &é@syﬁ@é
that vote, but he is analgenatlng some éf thess first Tive into
& motion for summary Judgment. ,

THR OHALRMAN: You are not qulte rignt, He has nade
a draft asoording to our vots, and then he has also suggested
ancther draft. He hss obeyed oup ﬁrﬁers but has come in wilth
a suggestion and asked for reconsideratien.

JUDGE DONWORTH: I am very much Opposed to that new
jdea. I think that these eirst five muat be heard independent-
1y before we find out whether the man 1s going to lumber up the
precord with a terrible leot of affidavits and such 113@;
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One suggesiion that has been made by our Reporter

rpubmits some authorities about the way that the defective ser-

viece of process is tried. There is a declsion from the Distrlot
of Columbla Qiteﬁ, where they held there must be a Jjury trisal,
it ﬁemaaéed;-hut the majority of the ocases oited in the federal
courts simply say that the defendant cannot get away with his
motion when he doesn't submit his witnesses for oross examina-
tion.,

: We have oovered that by Rule 43(e), "Evidence on
Eetiena;“ "iYhen a motion is based on facts not appearing of
record the court may hear the matter on affidavits presented
by the respective partles, but the court may'ﬁireet that the
matter be hesrd wholly or partly on oral testlmony oOr deposi-
tiong, " | K

A S0 the man and his wltnesses can be sumaoned in and.
orogs-examined. I think that takes away the ldea that these
matters of preliminzry cbjection are in the same sategory with
a Judgment summarily on the merite. I don't think the twe
ought 0 be amalgamsted at all. I think 1t is confusing both
to the bar and %o the ecurits. |

THE CHAIRMAN: There are & good many metiéné that are
referred to in that last rule you read that are nelther in
abatemené or in bar, whieh are often declded on the basls of
conflieting evidence. All that that rule 4ld was to glve the

court discretion, 1f 1t ohose, to say, "I would like to #se the
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witnegses and have then Q?Qﬁ%«@xﬁﬁlﬂ@é.” 1% sgems O ne $hat

that 18 & 111%le gifferent thing Trom gaying that tae gourt has
a right to hear all questions on conflicting affidaviis even
¢ ong of the partles objeots to 1T

Howaver, it geems to me that we nave been rensging &
11%31@ sbout what we did last June and have heen tglklﬂg about
golng 2till further and subting all the motions now specified
iéiﬁala 12, exeept (e) and (F) (which are the metione 1o strike
snd to make more aafinite) over ln the sumnaly judgment rule and
labeling/rthém 811 "summary Judgeent motions. " Gan't we vots
first on the guestion as to whether we went to take all these
pralininary ma%iaﬂé snd eonvert thesm inio sumaaPy Judgient
woklons unider the summary judgment pule, exoepting (e} and (£)%

DEAN MORGANG I 80 move, M¥r. Chalrman.

HE ORALRMAN: You move ws OO 182

DEAN MORGAN: 1 move thal we avoept Rules 12 and B
as reporied by the Reporter in nis araft of the 21s% of
Ootober, 1943,

o GHATRMAN: Do you want any fa?thgr)éisausglﬁn
about 18 »

JUDGE DONWCRTH: As 1 sald, T favor retaining 12(b)
s is so far as concerns the five prellminary matters which do
not go to the merits.

 pEaAN MORGAN: I should 1llike to say, ¥r. Chalrman,

that the oenly objleetion that I have heacd angainst this is that
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the lawyers are going to be sonfuged and that they don't like

$0 Lesrn something new. 1T seens %@ me that there 18 no shance
of their reslly belng confused Lf they read the rule, When
they come 1o a question llke Mr. podge's on these motions in
abatement anﬁ £ind that there is E:! quﬁstisn of feot to be tried
out, they hgva the »rovislon right at the end of the sectlon
taat the court shall make gulteble provisions for that. If

in %h@ district the practice 18 to henr 1% on affidavits, 1t
gan be hexrd on affidavits; 1T the practice in the Jurisdlietion
18 to 6sll a Jury or to sall witnesges aud Wy it by the court,
4% oszn he done thatl way.

1t ssems to me that this copbination of rules pro-
vides & perfectly sensible and praat&aa&kwag of hanéling this
matter, and Lf we weren't a1l tied up with history, I don't
think we would have any objestion to 1%, The whole objeotlon
geens to me to come down O an oebjeetion to shange; that ls all,
Heaven xﬂm%ag 1f we had listensd to those ebjections G0 begin
with, we would never have had these federsl ruales.

JUDGE DCNWORTH: Hy objeelion is n@t baged upodn
change but upen the faet that, in order tc make a siaple pre-
1iminary motion whiech does aot involve the merita, he is
obliged at his peril to bring in the a1 ffioult queation of the
merits, which may involve him in con troversy.

poaN  MOBGAN: He 19 not obliged to.

JUDGE GLARK: No, Judge DonwoPth, he 18 not obliged
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to, Sorry.

THE CHAIRMAN: Then, 1f he isn’'t obliged to, he osn
make & motion for summary Judgment on these preliminary grounds,
snd if he gots 11$K§é‘6ﬁtﬁ§£§ he makes a wmotion for summary
Judgment on the meriis,

DRAN MORGAN: After he puts in his answer.

THE CHAIRMAN: Why does he have o walt? Under our

‘present rules, the defendant can make a motlon for swumary

jﬁégm@nt the day thst the sumamons 1s served on him.
i RAN MORGAN: Yes, he can now.

THE CHAIRMAMN: But this rule says no, that he has to

walt untll his answer is in.
| DEAN HORGAN: He can do 1t under thls not only on

the merits but in &b&t@méét¢ Why shouldn't he?

THE CHAIRMAN: It seems to me, when you got down to
brass tacks, you are leaving the thing pretty much where 1t ig,
because 1f you can make a prelinminary motion and call it &

motion for summary Judgment to set aslde service of process

-and then make another motion later for summary judgment having

to do with the Judgment in bar, you have Jjust what you have
today; you have a preliminary moticn %0 strike the preliminary
questions and e later motion on the merits. The only diffep-~
eénce you have accomplished ig that of labeling 1t now a motion
for summsry Judgment instead of a motion 1o set aslde the sepr-

viae.
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If thet 18 all you do by 1%, you 2t111 have the

sepsrste successlve motlons, and aren't you getting 1nto

trouble because you are transforning what the 1awgef$'ﬁave
understood as a motion to set aslde the sa??iee inte & sgmméry
Juagment proceeding, whioh may cause some aeﬁfnsiea? If you
at111 have successive motions to meke, I don't see whal you
;aln by merely Labeling & motion to set aside service of pro-
céé% a8 a motlon Tor summary Judgment.

JUDGE OLARK: May I speak a 1ittle on that? I don's
want to talk too much but, alter all, I suppose I am ln this.

I think there has been a good deal of fear that we
are doing wore than we Are. Tn one senseé 1t 1s perfectly
proper t0 say that the real difference between the araft voted,
whish we set forth in the June draft here, and the draft we are
suggesting 1s one of form end of statement, and there is very
1ittle difference, Lf any, on the merlts as such. what we have
aone, reslly, is to try to take what seemsed to us Lthe raiher
sunbersome form &s a resuly of our meeting in May and to put
1t into what seemed to us the plain Bnglieh of the thing. X
am afrald we haven't succeeded very well, maybe, bescsuse you
nave had aiffieulty with cur change, but I am not entirely sure
thet thet may be the fault of our change. Perhape 1% may be
that 1t 18 8till new, snd you ére not quite accustomed to 1t.

On Judge Donwerth's guggeatien, we haven't made that

change. As a result of the ﬁa? meeting and of the orlglnal




1370 Cntario Street

The MASTER REPORTING COMPANY, inc. 51 Madison Ave.

540 No. Michigan Ave,

Nationat Press Bldg.

Cleveland

Law Stenography ® Conventions ® General Reporting New York

Chicago

Washingion

135

araft we made in June, you had then only one motion, The de-

"fendant wes supposed to make all his oblections at one tlue.

That L9 what we are stlll keeping. You had 2 motion whish
wsd o sort of chameleon, It started out as one thing, and 1%
gnded in substance as another. What I thini we have done
rezlly is to try to aay, tell, let's from the beglnning eall
1t the other.,* |

Therefore, I wonder Af you haven't felt we were dolng
altaget@er too much, more than we were, What we are really
trying $0 do 1s to make a mnéﬁ shorter and simpler siatement
of what we did in May.

 THE GHAIRMAN: Let me ask you this: Under Rule 56(b)

as you redrafiedlton Cotober 21, I am left in doubt as to
whether, having onoe maéé, vefore answer, a motion for summary
judgment Gealing with matters in bar and been defeated, you can
then make another motion for summery Judgment on the matber in
bar after the answer. I%t says: |

"As provided in Rule 12{b) only one motion for sum-
mary Juigment, whether ralising matter of bar, or of aﬁatﬁménﬁ,
or of both, can be made before service of a responsive plead-
ing; thereafter a motion may be made for summary judgrent oOn
matter of bar, or of abatement on grounds (1)-(2), or on both
such matters," |

Az a matter of olarity, I am left in grave doubt as

to what you can do there. You can make only one motion for
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gumnary judgment before ragp@nai%e pleading ls served, whether
1% be raising matters of bar op of abatement or of beth, If
you don't make a motlen in bar, I assume that under this rule
you eould make another motion for sumusdy ju@gmgnt after plead-
ing 4n bar., 1 suppose your idea is that this permits you to
make both before the answer 1f you want to, but if you don'g
make 1% in bar before, you 4o it af terwards. Is that the exact
result of 1t?

JUDGE CLARK: That 18 true and that, I think, is the
existing rule, and it lg something that we dildn't tackle chang-
ing. %hat goes back to our theories of walver, which I think
are the genersl rules in thls country. Thsat is that matter

whioh shows you have no right of actlon, no claim, can be

'breught up at any.tima.

Thers are two matters, of Jurisdictlon and gﬁégaé%_
matter., The fundamentel right to resover can always he.b?sught
up. That 1s atated &efiﬂiteiy in cur Rule 12(5). 1t has al-
waysd been ét&ﬁad, and we had 1t there, Some people have séiﬂ
we ought to go further and say there was a walver. There may
be some srgument to be made on that. The only thing 1s that
I think 1% has been diffiocult to work out, because you are not
goling t0 get a court to gilve a Judgment where there 1s no §1ght.
of sotion, 5o I don't believe that any rule other than this
would work, |

Anyway, we have tsken as the rule the falrly general
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rule under the aoies and the falrly general rule gveryuhlers,

That being the general rule, then you ocan alweys bring 1t up

to trial, and hence 1% will be a natural corolliary that you ¢an
always bring 1t up by summary Judgaent.

You mipght 2o one step further then and ask, "well,
why couldn't you make a seriss of pummary Jud gmen ta b@fé@@ the
anaswer?®  Of course, perhaps you could, but there we wried to
gax_tnat 1T you hava one §rgliminar§ hoaring before the answer,
that.is enough. It is Just a little &%tﬁm?% there 10 cut that
fown., 2

As I sald, that 1s what we voted in May, that, shopte
iy stated, there be oily one preliminary hearlng before you
went LO answer. |

THR CHAIRMAN: Let me see 1T I haven't a. suggestion
that may solve our present difficultles. Who was the man whon
they called "The Great Compromiser," HSonator? | |

SENATOR PEPPER: Henry Clay.

THE OHAIRMAN: ALY rignt, my name ls Henry., Vhat we
are getting out here is a tentative draft for ecngléa?&tiaﬁ)bg
the bench and bar and, personally, I should rather regret to
ses ue take one of these drafts,whichever we take, and suppress
the other. My suggestion 1s that we have a dlvislon of opinion
on thls committee. We naven't even voted Lo see now we stand,.
but my suggestion i1s to teke Rules 12 and %6 as we voted on

them Last June end ses that that draft iz ¢lear and does 4O




1370 Ontario Street

31 Madison Ave,

The MASTER REPORTING COMPARY, Inc.

540 No, Michigan Ave.

National Press Bidg.

Cieveland

taw Stenography @ Conventions ¢ General Reporting New York

Chicago

Washington

138

what we want to do. Then we will let Charlie tak@ the new

" pules here and, in the llight of the dlecusslion here today,

polish them up. Then we will publish both rules in our tenta-
tive draft and say, "Gentlemen o the Bench and Bar and the
Supreme Court: The comnlttee ls divided oﬁ this thing.?

We must write & careful, clear notedesoribing what
the effest of esch rule is, and why, and shoot 1%t out to the
bar, and then pome back in the later winter or spring and see
whai argunents and reasons the bench and bar ave golng to glve
ug pro and oon on one or the other. I think then I should be
in a good deal better position to make a declslon on it as a
menber of thls committes. E*}en then we mlght have tea put both
grafts up to the Supreme Court at that silage.

I think we oould talk and argue about this thing all
day, and some oOF ﬁé\hﬁég“ééfiaite views one way or anctherg_ﬁut
lot's do that; le%'s put both drafis 6ut. | »

JUDGE DONWCRTH: You wouldn't have any vote of the
mewbers of the comulttee as between the two?

THE CHAIRMAN: If you want to, all right., You ean
state in your report how the committee stands, what the vote
is. My @aggeéti@ﬂ; is that we slaply say the‘aﬁmmitte@ is
Givided and that we should 1like the suggestions of the bendh
and bar as to thelr oholce betwsen these twe ways of t?eaﬁing
it.

BENATCR PEPPER: Mr. Chairman, just to see whether I
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nave corrsctly caught the Reporter's thought, nay I state what

T understand to be the sumulstive effsct of 12 and 55 as he

proposes 0 amend tnem? I an dlaregarding questlons ol termi-
nology, whether we call then sumﬁﬁry Judgment or what,

‘ "Every objesction t¢ a olalm,’ ané;ge forti, "may be
asgerted by a action for judgment on matter ln abatemeni or in
par. A motlon based on matier in abatement must be made belore
girgs@ﬁnsiva ﬁléaﬁiﬂg 18 flled. A motiovn based on aatter in
barp ﬁay\bé made 8% taer before or afier a respensive pleadlay.
A1l m&tisr of abatement must be laoluded in a slogle motlon,
and both matder in abatement and in bhar may be 80 ilncluded,.
Matter in ébat@mant ineludes the following,™ and then comas
the category that you hg?a in Rule %6, " anc matter in bayr in-
aludss tﬂé obJeotion that the pleading of the adverss parity ‘
diseloses no ground fﬁ?“ﬂ@iﬁéf.”

THE CHAIRMAN: That la your redralt? ' e

SENATOR PEPPERI That 1g my concepiion of the oumu-
lative effect of the revialon proposed by the Reporter,

JUDGE CLARK: I think iat pretty well covers 1.

THE CHADRMAN: I think 1% ls very elear. i thiﬂkaﬁﬁﬁ
Reporter mlght well ¢onsider 1%, ”

OEHATOR PEPPER: 1% Just spells the thing out.

PROPESSOR SUNDEALAND; Does your suggestion take care
of uneertainty and striking out? l

BENATOR PEPPER: I wasn't atteapting to do any
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drafiing., 1 was gaSt attempting, so far &8 the limits of our
ﬂﬁ”iﬁ@?%Pay here is soncgrnef--

| PROFESSCR SUNDERLAND (Interposing): But those mab-
ters wouldn'i be sbatement or bar. |

SENATOR pEppEay  (e) sna (£) g@ala stand as they are.

They wouldn't be affeaoled by jris N

_ JUDGE OLARK: 1 should like to add this, Benator:
Exﬁava been trylang, I taocught, to represent {1f I may say a@)j
our pariy, and T thought vhat we were trylng 0 40 was to state
the view that, a@ I .recall, you had, Desn Morgan had, Professor
Oherry had, and there may have been Others, but I remember
%g?a@ three in particular. Of course, I am worried apout. thid
a gééémdééiir X should be only tee napyy 1f one of you would
teke up the toreh. ﬂaw perhaps bean Morgan might try |
hig hand &t 1%. I mean, I don't want to insist on any one
thing. I have tried to shlft. The general ldea gas to putb
these two things togethsr, and that wag what you had in mind, 
I think.

SERATOR PEPPER: Yes, Fleﬁs& WL ers tamﬁ that 1 u;sn't
attempting offhand to do any draltlng or 0 i@gréve on wa&% ”
you had done. I was siaply teylng to give my menial im@resgién
of the net result of what you hgvg aone and to do 1t without
regard t& the disputed guestlon of terminology as to what we
osll summary Judgment and without disturbing the provisions of
(e) and {f) a8 to motlons o strike and all thet kind of thing.
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That was mersely to recugnize that as to maller in ab shoment you
have to ralse your polnt before the f“‘ﬁﬂﬂai?ﬁ pleading, and as
to matter in bar you may ralse it befors. If you ralse 1t De-
fore, & slngle motion ls made. |

JUDEE OLARK: Yes.

SENATOR PEPPER: IF you ralse 1t afterward, 1t ia 2
mars motion for a sumnary Judgment in the oeréinery way.

JUDGE CLARK: ¥es; I think that QPetty well sbates it,

SENATOR PRPPER;  That is all I wanted 0 do.

JUDGE CLARK: I want to state that juet ealling this
& guwminary jucgment 1s not somsthing that 1 want apove all slse.
K an zrying i; ag o means to an end,

‘ “BENATOR PEPPER: I understand. |

JUDGE OLAHK: It sesms to me that 12 and 56 have peen
overlapping and s 1little confusing. There are cther possibls
ways of going it. You might dump all 56 4n 12 (that s one
way), or you might dump all 12 ln 56, or perhaps you oould keep
them split but with ties that would keep them from being con-
fusing. I am not trying for any one of those. I anm teying %o
get one of those that willl work.

¥y fundsmentsl idea 18 10 1nt$g?at@ the two together,
s I don't think they have been done. I thiak they were done
under our original rules, the ones now in axistencs. They were
done, asme/af them, in Mey. In final result they were pretiy

well done in May, but you sort of started cne way snd then went
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another,

SENATCR PEPPER: I resllize that.

JUDOE CLARK: That ls what I have baen after. Lel
me say, Mr. Kltehell, that, for ay part, I think that would be
& ogoebd way.

SENATOR PEPPER: I thisk the ground ought to be lald
f@f 1% by putting Dean Morgan's motion, and 1T there is & sub-
St%ﬁtl?l gifference of a@l&ion on the metion, as I thlnk there
might bs and certalnly will be, then you would follow the
couvrse that the Chairman suggested. If you have that vote
bahind you-- |

THE GHALRMAR (Interposing): And we have a substantial
minerity, they are going to pui in a dlssent and submit the
othsr Pule and say something, and then we have & guarrel. sﬁl?
ghould we expose that? Why don't we Just gimply Say wé are
dlvided?

DEAN HORGAN: I would substltute your suggestion for
my motion gladly.

SEHATOR PEPPER: That is right. That 1s all rlght.

DEAN HCRGAN: I think that Ls exsofly what we ought
to do.

JﬂB@ﬁ‘ﬁﬁﬁgﬁﬁTﬁzl i should like to be made & 1lttle
more Slear on ons thing. When I sald thet at present the Ge~
fendant oan ralseé one of these flve polnts by preliminary

motion without complicating the matier by gelng into the merits
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‘g all, I was t0l4, 1 think, by Dean yorgan that he may do 4%

under the proposed reﬁfﬁfé} 1 underatand that, as & matter of
fact, though, 1 ¢ he is going %0 rolge these pointa, ne muat
puise them Dy 2 motion for sumuary Jjudgment and not by & motion
to guash or & motion to vacate. The only motion he oan make

simed at these resullts is & anotion for summary judgnent. As

:E,maé%ra%ané Dean Morgan's comment on what I gaid, it is thal

while that ls true, he may mﬁk@ s separate motion for suamary
j&ég@éﬁt 1ater on the merlts ipyolved, bub not involving any
of these polnts. 1a that gorrecil

pEAN MORGAN: That 18wy anderstanding.

MR, pOpgE:; I am gondering Lf the new araft wouldn'®
pe eonfusing with regard o ground {6), bhsoause all the Other
prounds are peferred 1o in your new apaft of Rule 56, and there

naturally would ariae A auestlion ia the minds of lawyerst

¥geeing that & has been gerioken out and yan't reforred to any-

where 188, just how ahould the 014 motion to disniss bhecause
you haven't got a canse of action be ralsed?!

You szy 1t 18 soncealed in that 1nitlal statemend
that & Man pay Bwove for summéry Jud gment, put there 1s no
express refarence to that kind of motlon, which 18 new in sun-
mary Juﬁgmaﬁt prcesdure.' 1t ought to be refaerred to elthe¥ in
56 or in 12 or somehow, 80 the bar willikﬁﬁw what has becons of
it.

JUDGE CLARK: 1t may be that 1t should be separately
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_stated. In the way T Mook at 1%, L wouldn't wani te have 1%

fallure to atate a cause of actlon, DesaUse gnat word "atave®
1 think has ralsed vavious ldeas which have not been good. If
you wanted 1% in soae faghlion, I suppose we would pul 1t ln;
Hrailure $0 have any ?1@&% $o relief,! or something like thab.

AN MORGAN:  "te show any ground for relief.®

M., LODGE; whatever 1s ralsed by the familiar motion
to dismiss now in foree Ln federal couris @vafywhefﬁ.

HR. ?ﬂgﬁéﬁi T think definitely we abandoned the use
of the phrase "eanse of setlon” at sll and invented thls new
¢lause, "grounds for relief," as a substitute for 1%, and X
think we ought to stick Te 1%

JUDGE CLARK: I think we can do that. This 18 &
Little more. This 1s a fallure to plesd & clalm. I would hate

to put Lt in Just that fashion, put I think 4f 1t 1s desirable,

we asn put it in. “fallure to have any olaiam for reller.”

Mit, DOLGE: Thet there ls no ground for reils?.

JUTOE CLARK: Yws, we oan put thet in.

SENATCR PEPPEIM In my short statement I sald et
matter in bar ingludes the objestion that the éleaéiﬁg of the
sdverse party discloses no goound for relisl.

ﬁﬁ,:ﬁﬂﬂgﬁz I was very glad 1o have you indlude that,
becausa these rules gon't specifieslly éaél with 1t.

‘weE CHAIRMAN: I think the Zenator's supplement has

remarkable olarity snd covers a great deal of ground. If you
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adont the supgestion I made and put in thle opopogal about
12 and 56, the Senator's draft ought to be loocked at by the
ﬁraf%ing coumi ttes Lo see wh@tﬁ&? they can't use 1t as & basls.

SENATCR PRPPEA: It may be all right to look inte 1%,
put I shouldn't like to offer it as a motion, sir, beoause I
have seldom seen an Ampulsive draft, made during the oourse of
A debate, that really turned out %o be sound in the end., A%
mest, 1% is almply vrovosative. | |

AL OHAIAMAN: The motion before the house is Mr.
%@?gaﬁ'é motion,

PROFEGSCR MOORE: CGouldé I ask Senator Pepper a ques-
tlon?

THE CHAIRMAN: ¥Yes,

PROFUSSCR MOORK: 39&&@@? Pepper, would geu think
that the defendant should have the right to railse maitiers in
sbatement after answer, such as lack of jurisdletion over the
subject matter and failure to jJoln sn Andlspensable pariy?

Yo provide that matbers in abatement can be raleed by motion
for summnary Judgment even aflter answer. %@ulé you be willing
L0 .

THE CHAIRMAN {lnﬁarygaiag)= Of sourse, the jurlsdle~
tion point can't be helped. You csn ralse that any time.

JUDGE CLARK: 1 ﬁ&pp@éa the indlspensable party is
the same thing, L8n't 1t. That is technieally Jurisdiction, but

1 suppose that 1 you really heve an indiepensable party, yea
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nrobably ocan raige that any tinme.

SENATCR PEPPER: I should eertalnly think that, by
the terms of the propeosition, the question of lask of jurisdie~
tion or the absence from the reocord of & party who is really
indispensable was vital to the pregreas of ﬁaa sauss, at whale
ever stage of the procesding,

PROFVESSOR MOORE: Both of thoss gre masters in abste-
ment rather than in bar. Don't you thlnk that those two mat-
ters iniab&téﬁént might be ralsed after responsive pleading
by m@tléﬁ for summary Judgment in abatement?

GENATOR PEPPEH: I think so,.

JUDGE DONWORTH: ‘That is rather conplicated. The
Supremne Gourt desided that in the Assoclated Praess or gome
radlc eontroversy that arose in the State Gfrﬁaghiﬂgtﬁﬁ. The
plaintiff alleged that the value in diapuie exceeded §3000;
the defendant denied that, 4t the trial of the cass, wialch
was entirely on the merlis, the plainilfl forgot to do anything
shout this allegation, snd he was defeated in the %upéema Qourt.

SENATCR PEPPER: You wmesn he was finally defested?

JUDGE DOHWORTH: 'ﬁbseiuteky.

JUDGE CLARK: Assoclated Presg agsinst some radio
gtation,

THE CHAIRMAN: On the ground that he didn't provs

the smount Anvelved excseded $3000%

JUDGE DOYWORTH: But the allsgation is net sonclusive,
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1t denled, because the Jurisdletlon then depends on a matter

‘of Pact whieh, beling denied, must be proved.

BENATCR PEPPER: I see.

DEAN MORGAN: ‘The trial Judge found that there wss
much more than $3000 invdlved from the very’ﬁature of the con-
troversy, and the 3upreme Court upset hlm.

Wi, DODGE:s Dldn't send it back for new twrlal?

DEAN HORGAN: Apparently not. No jurlsdietion, they

THE GHAIRMAN: Are you reasdy 1o vole¥

SENATUR PEPPER: Hr. Chelrman, Dean Morgan wl thadrew
hig motion, as I understood 1%, in favor of the Chalrman's
sugges tion,

DEAN MORGAN: Yen,

THE OHAIRMAN: That was the motion I understood I was
geing to nut,

DEAN MORGAN: That ig the ons you are gélng toc put.

THE OHAIRMAN: The substltuted motlon,

SENATOR PEPPER: 1 see.

THE CHAIRMAN: He oan state what my sugzestlon was,
but 1t was simply that we look over the draft that we agreed on
1u9% spring and see whether we want to el ter that; that yé_aﬁt
attenpt here this afterncon to polish up one way Or anvther
the Reporter'ts last draft; that we leave him $to do that, with

the sugpestions he has had; that, instead of deciding which one
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of the two we will put up W the bench sad bar now, we will put

them both up, wlth an explanation that both of them have sup-

port, explaining sach one of them carefully in nﬁtesgrgﬁd that
we wslt untll the lawyers and judges come back at us belore we
toke our peal vote on the question. |

SENATCR PEopER: Then 1T we are divided, we will be
g@e?é we Are NOW. _

~‘ PHE OHAIRMAN: Yes, but we will hsve the benefid of

any suggestlong and reasons they glve pro and eon.

SEHATOR PEPPER: Yes.

THE CHALRMAN: I think that is the way To make prog-
ress, because I feel sure that, 1f we tock a vote today and
said we would put one of the drefts up, then the Fellows who
voted the other way would demand the right to put in & min@riﬁy
report and have the other one published as the one they are for.
I aontt think that is a8 very dignified way of presenting our
internal troubles to the publie.

PROFEGSOR SUNDERLAND! Under boih drafts, KHr. Gﬁéi?ﬁaﬁ,

aoesn't the rule suggeet the extension ¢f a motlon for swamary

judgment beyond the question of the merits?

THE OHAIRMAN: Dossn't it do what?

PROFESSCR SUNDERLAND: Doesn't each draft oarry the
conception of & summary Judgméﬁt beyond the gueastion of wmeritas?

THE CHALRMAW: I don't so understand. Ve dian't

change the sumanary Judgment pule at all under our draft of last
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spring, except b0 say that & metlon to dismles on the ground
‘that the ctmplsint didn't state a olalam, the motlon for it on
the pleading, might bee-=

PROFESSOR SUNDERLAND: «*;zarnaé inte it.

THT GHAIRMAN: Yes. But thet 1s going only so far.

JUDGE DOSWORTH: And that would De one of the alter-
nxtlves presented?

| THE CHAIAMAN: That proposal that we sdopted last Hay
would be one of the allernsatives, and the latest proposal wﬂalé
e &ﬂ@ﬁg§?«

i, DOPGE:  Does your suggestlon, Mr. Chalrman, sover
leuving (6) as 1 was in this draft or changing 1%t as you have
suggested?

THE CGHAIRMAN: It covers leaviag it Jjuet as we adopted
last June. It is in our draft now, and it is left right in
there with & statement that, however you make the motivn to
dlsmiss on the ground that the eomplalnt doesn'’t astate a goed
elaim, it may e converted inte a motion for aumﬁary Judgment.

i, DODGE: At the eption of elther pargy?

THE CGHAIRMAN: Yes. I con't 1like that part of i%.

I had a suggestion a whlle o280 about pstebing that up.

JUDGE CLARK: XYou intend to look that over, don't
you, anyway? | |

THE OHAIRMAN: My motlon involves our going through

Rules 12 and 56 right now, ignoring the Reporter's latest
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suggestion, snd seeing whether, 1f we are going to adopt that

‘principle, the rule sults us.

MR, GAMBLE: Hr. Chalrman, I should 1lke to make this
observation: I woild be opposed to submitting to the benoch and
bar a draft of a rule which does not recognize in its terms,

58 the present rules do, the ground of fallure to state a

pause of action a8 & basls for gotlon on a motlon, whalever you
call the motion; and I don't belleve that the'ﬁapéﬁtgr’s draft,
the one that 18 presented here today, does that,

DEAN MORGAN: I understoed, Mr., Chairman, the Reporter
wag golng to change t@ét, anyhow? Ian't 1t right, Mr. Heporter,
that number (6) was to be changed?

| THE OHAIRMAN: The Senator's proposal speclally men-
ticned that and made 1t olear.

Eﬁ.rﬁgﬁgLﬁz Yes, but, as I understand, these two
drafts--the one that you adopted last summer and the one that |
the Heporter has brought in on Ruies 12 and 56--will both be
gent ont to the beneh and bar. |

THE CHAIRMAN: That wasn't ay proposal. 1t Wi that
the two ideas should be presented to the bar, that we would now
g0 through the original idea we had and see if it was in form,
and that Rules 66 and 12, according te’tha lagt suggestion, be
roconsidered by the eommitf&e in the light of Senator Pepper's
suggestion, We will have another look at 1%, of course, Af we

want 1%, snd 1t won't go cubtountil 1t does cover everything
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we think 1%t ought to cover, but I think 1T we started now and

‘tried to reformulate Bules 56 and 12 on the principles embodled

in the last draft, 1t would take us aboul Two days to 4¢ 1t.
MR, DODEE: I think the Reporter is in favor of mak-
ing some slight ochange to cover the point J&st made by Hr.
Gamble.
JUDGE OLARK: Yes, I want to make some change, and
of-gourse 1%t 1s perfectly obvious (I don't think I need to say

1t) that I don't want Lo do anything unless I can get Pepper

- and Eﬁ?gﬁﬂ and Cherry, at least, to agree to 1t. Cf course,

I shall be glad to send 1% to all of you, but if I don't get
them, I sm snowhere sayway. I am going to try to get them %o
4o what they will on 1t, and anyone else who wants O ooms in,
of course. But our present idea is that we want to add (6), |
the ground that we have been disoussing, not quite in tﬁis
language but more in the language you put it, Mr, Dodge. Then
there may be other things fthat we %iilrmaat t0 change. Maybe |

I can get Senator Pepper to wrlte 1% himself, I don't know.

I should like him to do it.

THE GHAIRMAN: Well, Mr. Gamble, my idea, a8 I have
aald (maybe you 8ll disagree with me), 18 that when this tﬁing
comes back &nd the Reporter gets up what he thinks 1s going
to be his final draft for submigsion to the bench and bear sad
nis notes, personally I should like to do something I haven't

done bacsuse 1 have been 50 busy up untll the 2lst of Cetober;
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that is, take sven thet and, in the gulet atmospherse of my

‘study, naw the thing over and, 1 I find suggesitlons about

draftsanghip or this or thst, write him sbout 1%, 1 think
that kind of consideratlon by ench membar of the comnittee
would be & good thing, and some of us may dig up seme. 1t
might net be éeaesaary't& hold another meetlng. E; might be
and might aot be, We oould at least do that by mall, and if
%ﬁ:&g z*sdr&ft of 12 and 56 that the Reporter ls golng 10 nake
dossn't work out the way some of us would llke 0 see 1t
worded, we oan take c«re ef 1t that way.

MR, ééﬁ@b%: ALY right. I Just dgon't want tv sees a
draft sent out that‘giﬁés the impresalon that we are abolishing
1t as a ground. |

THE GHAIRMAN: I don't think ae At comes back §0 us
sgain 1t will do that, after what the Henator has sald abeut 1%,

HR, HAMMOND: I was Just wondering 1f there was any
ai fference in the comalttee as to Senator Pepoer's statement of
what we are trying to accompllish here.

T OHAIAMAN: There lg a elear difference of opinion
smong the committee as te whether we ought 0o transfer ihese
misvellaneous motions to the head of the sumnary Juﬁgméat rule.
I don't think there iz any doubt about that.

MR, DOLGE: My only question with regard to Senator
Pepper's staiement was whether 1t was quite scourale 0 say

that 1t is only a question of phraseclogy. I think 1t .is more
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than that. It lwmposes additional dburdsns. I think 1% 1s mors

-than mere phraseology.

s Lo

THT CHAIHMAM: We haven't voted to &éﬂ?ﬁ.ﬁhﬁ gﬁgﬁaam
tiaﬁ. It goss te the Reoorder for @ha%@v@f it is %Grth; '

SENATCR PEPPER: That ls all. -

MR, TOLMAN: I wanted to expreas my adalratlen of the
sugrestion,

| BENATOR PEPPER: We "juniors" have to stand togetherp,
o 3@?". |

THE CQHAIRMAH: - Are you ready Tor the quesilon?

MA. TCLMAN: Btata the questlon.

THE CHALIRMAN: I have astated 1t pretiy olearly. 1t
12 quite evident that Charlie is golng to pack the comnittee by
sounting noses and getting a group faverable to his drafi be- |
fore he exposes Lt |

JUDGE CGLARK: I certalnly am golng to try o do that.
Woaen they get away, of course, I don't kaow. It 13 often hara
¢ do that., But yéﬁ have stated my objective,

THE GHAIRMAN: 411 in faver of this motlion &0 put up
both drafts in the alisrnative for suggestlons from the beneh
and bar say "ave,® (ﬁarriéﬂ.3'

MR, GAMBLE: I should like %0 be regorded as voting
agalnst that. |

THE OHAIRMAN: Bven though the late draft is amended

to make 1t perfectly olear that a moftion to dismlss ocan be
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made in the fora of a motion for sumsary Jjudgmeni?

¥R, GAMBLYE:; Yes. Personally, I llke the dealt which
the commultlise adopted last June,

THE GHAIRMAN: 1 see. Well, maybe we wlll all agree
with you when we ses the Tinal wind-up on iﬁ,

Bhall we now go over Rule 12, the redralt of 1t as
wé& ordered 1% last June, and ses whethsr we want to make any
dﬁ&ng@s in it? ’

| JUDHE OLARK: Mr. Chairman, may I ask what you wang
to g as to {a). (a) is not iamediately sontroversial, or it
13 a different kind of controversy, if any. (&) was a question
of our dolng 1t to try to maltte 1t shor ter.

THE CHAIRMAN: Is there any doubt but that (a) doss
practically what the original (a) did, without change excent
that it 18 an inmproved and elarifled draft? There is no
funcamental dalfference in 1%, ia there?

MH, GAMBLEY Hay I ask a question? I anm sorry that )
i waen't present last May, but I notlsed in this drafs of (a)-
that you have deleted the provision for a bill of particulars,
fs that purposeful?

JULGE CLARK: We have done that, but that somes up
partloularly as to (e), I mean we deleted 1% in (a) because
we had btaken 1t out of {e), The real guestion, if you are
intereated, would be as to (e}, and you are quite right; we

d1d delete 1t from (o) znd lerft only the motion o mska'mérs
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definite and certaln. If you will leck at (e), you will see
{ghgt 1a taken out. {e) is whers that guestion really comes up,
ané that is one of the things we 4id do last Hay.

JUDGE DONWORTH: ‘when that queation was decided, I
pxpregsed grave doubt as o whe ther 1% would accompllish what
was intended. I understand from the Reporter that motions for
a bill of paptloulars have heoome practieally a nulsance in
géﬁahguriséigtieﬁs; I fear that the eflect oftthiﬁ will be %o
substitute a motlon to make definite and that 1t will not
diminish the preliminary attacks upon the pleading for in-
dsfini teness, with the result that, iT the court grants the
motion, thers must be an entirely new draft of the pleading
gotten wp and filed, wheroeas when a motlon for a bill of par-
tioulars ls granted, the old gomplaint atays there, supplemented
by & bill of partioulars. | |

I hope that my misglvings are wrong, but I think that
this will not eiminish the teechnlcality of the defense but will
inorease the difficulties of the formatlon of the pleadings in
gourt. | ,

THE CHAIRMAN: OFf ocourse, the reference to & motion
for & bill of particulars has been stricken put of 1%, but we
struck 1% out because the fundsmental preblem was settled in
subdivision (e), Suppose we oonsider {a) and pass that point
untll we get to (e). Then, Af we want to change the rule we

have about definite statement and hills of partioulars, it is
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just a matter of course that we replace ghe refersace in {a).
T don't oare. I1f you sant to take up (e) next, we gan take it
up., I was Wwylng to toke the seetions in order here.

JULGE pOBIE:  Did we take out "or for a bill of
partioulars’ under 12(a)(2)? I knCw we téok 1t outh over in

12(e)., We twok Lt oul of both? In other words, bill of par-

L kioulars doesn't oeour in here snywhere, does 147

, oY GHALAMAN: The esgance of our aetion wap a change
1n subaiwision {e) eof Rule 12. We used o have a provision
thet you oonld get a more definite statement or a bill of pare
ticulars, elther one, 1t you wanted 1%, fop the purpese of
ansbling the defendant to angwer or 1o prepare for trisl, Host
of the courts read ous of the rule the preparation for trial
and sald that had %0 he done by dlsoovery. $0 we 8truck out
the phrase "or tO prepare tor trial". Then we also struck out
the bill of partleulors and limi_,‘ﬁ%ﬁ it to ‘e'ﬁiy a more definlte
a gatement in the oomplalnt,
Then we added an admonition that "The motlon shall

a0t be granted except where the pleading 18 8o vague o
amblguous or sontalng suoh brea&-geﬂ%rai&aaﬁiaﬁa %hat the oarty
sannot frawe an answed thereto.”

| That is what we Ald. Do you want o take subdivision
(e} Tiret? I should 14ke to take (a) and passd that until wo -
peach the substance of 1T, 1 wo ohange (e), then we oan ge'

baok to (a) and stick the pefeproncs hack.
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M. (AMBLE: I asked the question in the flrst placs,
;na your suggestion iz entirely agreeable to me.

THE CHALIMAR: I see.

JUDGE CLARK: May I suggest on Bule 12{(a)--thsat is
what we are considering?’ |

THE CHAIRMAN: That is right.

JUDGE GLARKS I take 1% that you go% what was sent
egiﬂyggnt after the ﬁéﬁmittaﬁ meeting. &8 you see 1% before
you, you see that it 18 out down some without any change in
substance. All the 3uggssﬁions'agé@ here are not changes ia
substance. |

THE GHAIRMAN: This is the reviston of 12(a) as pre-
sented to me under date of June 247

JULUE GLARK: That 1s correct.

THE OHAIRMAN: The one of June 24 is the one you
liked, isn't 1t? Which one do you want? Do you want June 2k,
or have you a later one? « ‘

JUDGE OLARK: 1 went the one of June 204,

THE GHAIRMAN: That L8 the one I have befers me.

JUDGE OLARK: Notioe, thaﬁ;ig g 1ittle beyond the

original one, The original one was sarlier in June, All we

dld there was to take out the words "or bills of particulars®,

1f you will remember. I will remind you agsin that the sug-
geotion wes made that the Reporter teke 1t and see L there was

a way of shortening the subsisnoe without making 1t 8o
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oumbersome. That was our rule of June 2%, and that is the rule

Ky@u have before you, Hr. Mitehell.

THY CHAIRMAN: Yezs.

JUDGYE CLAAK: I like that better bacause I think 1%
says the sams thlﬂg in & shorier way. ;

I will sey this: I am afrald tuls gets a 1little
somplicated, tut Mr, Morgan, in his letbter of June 28, re-
arranged 1t sam&m%‘, and hils rearrangemsnt is goocd. I am per~-
fectly willing to take that., I den't know which is the better
way %0 approsch it.

THE OHAIRMAN: I take the rule of June 2% as repre-
s%nting'y@u? 1atest viaws on the subject, except for Hr.
Morgan's suggestion.

JUDGE CLARK: That is correct, yes.

' PROFESSCR CHERKY: He has no suggestions on (a).

DEAN MOBGAN: I had in She letter of June 28 fo
Cherile, I thought you could shorten 1t & bit, but i waan't
insistent on it

Mil, DODGE: That is & ohange of the new draft, lsa't
1%, and not & ohange of the one we voted on last Hay? |

DEAN MCRGAN: Yes.

THE CHAIRMAM: Yes. It is a simplification and,
obvicugly, a great improvement. | |

HR. DODGE: As to seotion (a)7

JUDGE OLARK: Have you Mr, Morgan's letter? He Juat
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rearranges 1¢. Hig letée? 1s June 28. What you have is June
o, Here ig his letter of June 28, and he says %0 rephrase it
éné he puts ia.the sixty days Tirst for the Government, and 80
on. :

THE CHAIRMAN: There 1s only one way %0 svoid ocenfu-
slon, and that 1ls to resd the one the comml ttee has put ln and
theﬁ raad Mr., ﬁarg&a‘s and see ghi%h you prefer. Have you the
comunittee draft of June 24 before you? Hule '12(&), When
préa@étédg reads thig way:

| #The time allowed for serving a responsive pleading
to n prior pleading, when required by these rules, is 20 days"
(that eliminated sll the talk about eross answers and replles
and everything else) “"except that the United States or an
officer or agency thereof shsll be allowed 60 days, and an
order for the service of process under Rule li(e) may state a
alfferent time for service of the answer to the somplain%,
Provided that the service of a2 motion permitted undsr this rule
gugpends these periods of time as follows, unless a dlffsrenty
time is fixed by order of the court: (1) I1f the court denles
the notion or gestéeass ite dlsposition untll the trisl on the
maﬁita, the responsive plesding may be served within 10 daye
af ter nét&ge of the court's sotion; (2) if the scourt grants a
motion for a moée &giinige statement, the regponsive pleading
mey be served within 10 days after the ssrvice of the more

definite statement.®
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Mr., Morgsn says to rephrase as follows: "The time
wllowed for serving a responslive plesding, shen required by
these rules, is 60 days for the United States or en officer or
agenoy thereof and 20 days for all other parties, but an erder
for the service of process under Rule 4(e) mey state aifferent
times of gervice of The answer %0 the eomplaint, Serviee of
£ motion permitted by this rule shanges the time thus pre-
Sargb@ﬁ as follows: (1)" as in your draft but add "unlese

otherwlee ordered by the sourt". (That i a good suggestion.)

CW(2)" ag An your draft, with the same addltion.

Mr. Morgan wante to add to subdivision (1) and (2)
the qualifioation "unless otherwlse ordered by the courth, and
he hag oondensed a little bit the sarlier part of the paragraph.

JUDGE DUBI%: He struok out "to a prior pleadingh.
That 1e connoted in responsive plending, lsn't 149

THYE CHAIRMAN: That ig 1%.

JUDGE DOBIE: I think Mr. Horgan's phrasing 18 &
1i4tle batter.
| THE CHAIRMAN: You don't sgee any heoles in 1t, do you?

JUDGE CLARK: Mo, T think it is all right., Don't you
think wof? '

PROFEBSMR MOORE: Yes,

JUDGE OLARK: T think &t is all right.

THE CHATIRMAN: What ig your pleaswre, then, sbout

adopting the proviglons of Rule 12(a} with the amendments as
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suggested by Mr. Horgan in his letiter of June 287

JUDGE DOBIE: I move we adopt 1t.

¥R, HAMMOHD: I think there is one loophole, Under
the oeriginal rule, the time of the service from the United
States or an foiaer or agency thereof was Wi thin sixty days
after the serviee upon the ﬁﬁitaé_sga%ss Attorney. In other
words, we have 1t that you serve the Unlted States or sn
officer or agenocy.

‘ THE CHAIRMAN: I see your polnt; the old rule about

service bﬁ the United States,

DEAN MORGAN: We have that,

THE GHAIRMAN: The same objeotion is open 10 the
comulttes’s draft,

DEAN MORGAN: That 1s all in the gquestion of defini-
tion of service, isn't 1t?

THE CHAIRMAN: The servioce on the Government has to
be a double-barrelled service, on the &ttorney Genersl snd on
the District Attorney, und thoss two events may take place ¢ne
after the other. For reasons 6f our own, to gsettle that, we
fized the date of service on the Dlstriot Attorney, not on the
Attorney General, sas starting the time to anawer,

DEAN MORGAN: That was in the original Jjust the sanme,
waan't 147 |

THElﬁﬁﬁlﬁﬁﬁﬁg You mean the draft of June &7

DEAN MCRGAN: Yes.
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PHE CHAIRMAN: There were the saue noles in there.

M. HAMECND: No, I don't think so,

THE GHALRMAN: Just read 1%

¥R, HAMIOND: Not in our redrafi.

THE CHAIRMAN: This la the Jané & draft.

JUDGE CLARK: He is thinking of still another one.

MA. HAMMOND: That is a redraft of Ulark.

JUDGE GiAﬁK: That is teus.

MR, HAMMOND: Here it 18 (indicating).

5 OHATRMAN: There has been a perfect dlarrhea of
dpsfts here. It is pretty diffioult te keep up with them.
This is the one that conformsg—-—- |

HR. HAMMOND: --wlith the changes that were mads.

THE CHAIRMAN: The erlginsl redraft, made in obedience -
to our ocommands, oalls for sixty days for the Government to run
after the service upon the United States attorney, whilceh we
slresdy had ln the rules and which took account of the fact
thst we were serving on the Dlstrict Attorney and the Attorney
General and whatnét; |

JULGE CLARK: I suppose you could put that right in
here.

MR, HAMMOND: Yes, I think so.

THI, CHAIBMAN: We are gettlng down t0 words and
agouracy now., Le2t's see wher'e you went 1t in. Helther you nor

Mr. Morgsn has taken any account of thaﬁ in your final draflt.
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JUDGE CLARK: That 1ls Trus.

THE CHATRMAN: You allow sixly days from the date of
service on the United States Attorney.

JUDGE CLARK: That is 1%, yes.

MR. HAMMOND: After service upon the United States
Attorney. |

THE CHAIRMAN: And the same thing would Sa ﬁfue in
Mr, Meorgan's draft.

- DEAN. HORGAN: You can't work it in mine.

JUDGE CLARK: It won't work in yours?

DEAN MOHGAN: It says tweasy_éays for all ¢ther par-
ﬁies; You would have o put-- | |

THE CHATRMAN (lntérpasing): We will refer the matier
back to the Reporter, with the understanding that we like Mr.
Morgan's draft and like the Reporter's draft, but they are
both erronecus in th:t they don't tske out the sixty days from
the date of serviee on the Unlted States Attorney. Suppose we
adopt subdivision (a).

JUDGE CLARK: I think it ocan be done in thls drafs.

THE CHAIRMAN: In your érgft?

JUDGE CLARK: Yes. I should think it could be. I
don't think there is any hole.

DEAN ﬁc&a%&: I should think so, much more readily.

THE CHAIRMAN: ALl right, vwe will.take‘thﬁ Reporter's

dralft, and after "60 days" insert "from the service on the
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United States Abttorney®.

Before you vete on that, I should like to bﬁigg up
s gquestion that I ralsed at the laet meeting about the lime
for the United States $0 answer. 1 was somewhat prejudiced
ageinst the sixty days' provislon because of @my personal
sxperience with the Goverament. I asked Hr. Eamgoné,ta dlg up
every statute and rale thal regulated the time for answer by
%ﬁ@,%ﬁ?@?am@ﬁt, s0 we oould see what it all was.

| - I alao wrote %o the Praslident of the District of

G@lambi% Bar Assoclation, the propessl belng te shorten the
slxty-day period in sults brought agaiﬁgt the United Biates op
an agency thereof in the Distriet, to Flnd out what they
thought about 1t, The result of it was thils: For lnstapoe,
in the Court of Claius, whioh ig in the Distrlet of ﬁﬁléﬁﬁi&,
the Government 1s allowed thirty days 1o answer.

¥R, Eﬁ%ﬁfé@‘m: Forty.

THE CHALFMAN: Forty. What asvout the Tucker Aot
cases outslds of the Dlastricty

MR, HANECHD: Sixty days.

THE GHALRMAN: Forty ﬁ&yﬂsiﬁ the Court of Clalas?

HR, HAMMOND: Yes, sir. »

THE CHAIRMAN: I have your menorsndum here. I haven't
resd 1% ln qulte a laag'yhile.' In all these actions brought
in the Blestriet ég&iast officers and sgencles, not in the Court

of Clsims, to restraln the Government from doing that or an
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agenocy or officer from doing this--and there ars soores and

hunareds of them here--it was twenty days before our new rule

was sdopted. We Jumped that tine from twenty %o sixty. The
Dietrict of Qolumbia Bar sasooliation very seriously kiocked nbout
thst inorease. They didn't klek until I m‘éﬁe to them and asked
shem what they thought sbout 1%t. They sald they had alwaysa had
only twenly days for the Government 1o answer ln these sults

in the Supreme Gourt of the District of Jolumbla. Now the time
has been raised to sixty.

Az @ result of all the 1aformation we have about the
aifrerent times, my suggestion would be that we allow the
United States or an officer or agenoy there of sixty days in
sotlong pending outside of the Qigtf;at and thirty days in
actlions brought in the pistriet. That increases ﬁhe time for
the Government 0 angwer in such cases as I wass oomplalning
sbout from twenty %o thirty, and the rule would be drawn on the
theory that the government lawyers right here in the bistrisct,
with the departments all herse, don't need as muoh time to flnd
out sbout a case as they do in & sull brought in Californle,
where the Distriet Attorney h&g.ﬁe write to Washington to find
out what his defense is, '

I suppose we will have s howl from the Governuent, of
course, but what of 1t%7 Let's put 1t in and see whatl thgyrhave
t0 say about it.

I was the man who fought for thls slxtyrday business,
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tand I rode you all down five yeur's a0 pecguse I bad been &

government lawyer and Knew thelr troubles. Phen the firat
srack out of the bux, wihen I ot i1nto a sult with the Govern-
ment, &8 1 sxplained 0 y@u, they jumped on this sigtyaday rule
in a sult sgainet Lhe seers oy of the Mreasury rlght here in
tie Pletrlet, snd instead of having twenty days as they used 0
hm?@, they got thelr angwer ready in twenty days and then held
it a@ fnr%y mure, to defsal a motion fcr summary Judgment. i
admit ﬁhg? I got wvery auch sprouged aboud that.

where is your memorandum (to Mr, Hammond)?

JUDGE DOBIE: What is the Longest period in sny of
the statutes? _

pHE CHAIRMAN: Sixty. The Gourt of Clalus 18 forty
days. Jhen t&aré is & ¢lause aboutl certain foresolosurss of
nortgnge, 1n whieh there 18 a speciel provision relating 30
partioular Kinds of lawsults, providing glxty daye. There 1s
 section about psrtition sults where the United Btates is 8
tenant in comacn. That 18 sixty. We leave all this seixty
cutside ©of thé pistrict in sny Gase, accoprding 1o ny proposal .

JUDGE DOBIE: You want to out it to forty in the
pistriot? |

THE CHAIRMAN: I want %0 out it £o thirty in tae
Distriet and leave 1% st slxty outsids.

DEAN MCRGAN: Why don't you keep 1t at twenty in the
plateict? fIn the District 1t ls twenty days. texoept thal
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the United Stmtea shall be allowed sixty days after service in

" setions pending cutside the Distriet of Golumbla". Just make

1% twenty and eixty. What 19 the use of having twenty, zéirty,
and slxty?

OHE CHALRMAN: Just simply eay that 1% has o be
twenty except that the United States shall be allowed sixty

days in astiens pendilng outside the District of Columbled

DRAN MORGAN: Toab is L%, ,

THE OHALRMAN: That is the way o do 1t. That gets
it b&@% where 1t was belors.

DEAN HORGAN: Baok where 11 wds béfarg, and asrréaﬁ
the mistake that we inadvertently made; that is all.

MA, HAMHGID: Can you Go that as to the United Btstes?

DEAN MORGAN: wWhy not?

Mit, HAMMOND: The rule about twenty days in the
Listrict applied only $0 sults apalnst foi@éfé«

DEAN MORGAN: Officers sand agencles,

MR, HMBOND: It aldn't say agencles, but I suppose
they would be covered, unless the agenoy was a corporation or
something like that.

THE CHAIRMAN: You mean you oouldn't sue the United
Ststea in the Dlstriot of Golumbia except in the Court of
Glalus? Is that 1t |

M, HAMMCHD: Neo. I mesn thle: Usn we out down the

time for a sult agsined the Unlted States in the Ristrlet of
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Uolumbla, say, under the Tucker Ao, when the statute provides
for sixty days? |

THE GHALRMAN: You bring sulte ln the Ristrict of
Polumbiz under the Tueksy Aet?

| MR, ﬁéﬁ&ﬁgiz Yes. I chesked thaﬁ; tow, Hr., Mitohnell,

and they do.

THE CHAIRMAN: You mean, instead of going inﬁe $he
Gourt of Claime, you ean go into the United States Distriet
Céar% for the Dlstriet?

| HR, HaMuOND: Yes., I ochecked fthat with the Ulailnms

Section of the ﬂapa?tmeﬁﬁ of Justiece, and they showed ze & guse
they hed right there and then.
| JUDGE DONWORTH: douldn’t we put in a blanket clause
saving somsthing like this: “the Enit@é Gtates, within the
time spselfied la the statute under which the action is
brought®, or something of that kind, so thet 1% would avift
along with easch one? '

THE CGHAIBMAN: That méke% the lLawyer chase around
who doesn't have the sistute before him.

JUDGE DOBIE: 1 think 1t would be better to put it
in hera. I think thet would have & great many advantages,

THE GHAIRMAN: You think it 1¢ thirty days under the
Tucker Act? | ’

MR, HaMMOHD: It is sizty days under the Tucker Aot

for a sult cgeinst the United States in the Dlstrict of




1370 Ontario Street

The MASTER REPORTING COMPANY, lnc, 51 Madison Ave.

540 No. Michigan Ave.

Mational Press Bldg.

Cieveland

New York

Law Stenography @ Conventions ® General Reporting

Chicago

Washington

169

Colunbls &3 well as anywhere else, Then there are other sulis
here agalnst the Unlted States. They sllow glxzty days In

gults for insurance under the Vsr Veterans Aok,

55

i

THE CHAIRMAN: Where lg that?
MA, HAMMCHD: On page 3, the nobte there,
THE CHAIRMAN: Sulits in the Distrlet Gourt of the

United States for the Matrict of Jolunabla on contracts of

insurance wlth the Veterans' Adminlstralion. It is pretty

t@ugh on the vetaran if he hae o walt elxty daye to find outb
%ﬁeihe? the (overnment has an out.

JUDGS BOBIE: In the povernment aases they usually
have investlgated them before the report comes down, too. They
know pretty well what the defense ls golug 0 be and have it

MR, HAMMOND: The partition sults agalnst the Uniied
States, Toreclosurea of morigages, are all sixty days. The
point $¢ that I don't know whether we can eut that tlume down
ag Tar as the Unlted Hiates 1a cotcerned,

THE CHAIRMAN: Yowldea is the questlon of lnaunity
to %uit; and it they hévg walved immuﬂity.on sondltlon, the
oondltion oan't be altered? '

MR, HAMMOND: Yes, sir,

DEAN  HORGAN: I think there ls somsbthing in that,

THE OHALAMAN: I don't like the present aslxty-day
provision in sults egrinet the Unlted Btates and Lhe officers

2l agencles,
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C JUpGe LOBIE:  As a matter of practlce,-do they aluost
slways teke the sxtreme 1imlid?

THE CHALRMAY: 1 should think ao.

¥i, HAMNOHD: Ho, siw; 1 géuléﬁ‘% gay 8G.

JUDGE DOBIE: Somebtimes the Government would want 80
gpeead up the suitf&ﬁﬁ have 1% decided?

’ MR, HAMMOND: It dees. I oan apeak only for the Tax
Qiﬁisiaﬁ. They try to dlspose of their litlgstion as gquickly
as peasible, but they ars always held up by the burseau, gettlng
inTornation from the bures . ‘

| UHE CHALRMAN: They probably weite for it and say,
"gentlemen: We huve to snewer within sixty days, snd glve us
the information before the sixty days are up," gon't they?

MR, HAMMOND: Yes, ané that 48 one reason that they
dlan't want the time extended by & stipulation of the pariles.
It takes us right baok to that.

PR GHAIRMAN: 1f they wrote a letier saylng,
"oentlemen® or "Mr. Seoretary ©f the Trsasury: We have ©0
ansyer within twenty days. Plesse glve us the informetion
whthin the twenty dayeW-- |

MR, HAMMOND (inﬁsﬁga%&ag)% Phey just can't get it,
then, Hr, ﬁit&ﬂ@ll, from the bureau.

| THE CHAIRMAN: What has always bappened in the hun-
areds of cases in the District against the Heoretary ef the

Interior, agsinst the Beersisry of the Treasury, agalnst
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Immigration, againsi the §$ara%§ry of Agrisuliure, and whatot?
for yoars and years the rules allowed them twenty days in whloh
o anawer.

EE.&%H@Q:f&mzmnmﬁm‘&eiﬁ%ﬂmﬁﬁm_iﬁmﬂ&
be tween then, |

THE GHATHMAN: But what happened? What d1d they 4o%

If they had 0 gebt 1% extendsd, did they always do 1t?

» W, HAMMCHD: That 18 & rather brosd dquestlon, but 1
imegine they aid. T think they are going to gel 1% extended
now, if you out it down %oo much, and you ace really act aoc-
eomplishing anythlng exespt bothering the Judge about geitting
extenslons, ‘

JUGE DOBIE: You think 1t ought to be left at sixty,
=8 you have 1t now?

Mil, HAMMOND: Well, I would say. Maybe you oould out
11 down to forty in the District agalnst an officel Or agency.
Sut here ig another thing 1ln connectlon with the bBlstrict: A
10t of thsse bureaus have been ﬁeaeﬂgraliz%& now, end all the
information is oul in the fislé; and not here in Washingion as
1% used to be. |

M, DOLGE: But the law glves theu anly twenty days
now in sulte agslnst officers and agencles in the Distrioct.

ML, HAMMCHD: It éaid before our rule.

PHE CHALAMAN: Befors our federal rules were adopled

they had only twenty. We raised Lt to sixty without raaiizing
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wﬁéz wa were dolng. AL lessl X €idn't reallze 1t.

M, pUBGE:  You think we should ianoreass the sielu-~
tory Limlt there on officers und xgenoles?

M4, HAMACGND: I think weo are golug b0 avold exisnsions
of tlma if wo do indreass it Lo at Least Forty.

W, DODGE: Do the Dlstrict lawysra object o 117

THE GHAIRBMAN: fThey ebjlect to the present ruile of
#lxty days, Tne Bar Assoolation comulttee sonsldered it, but
they reported thaet actlon only when I asked them 0 gtate what
their attitude about the eystem was. Taey dldn't like it.

Jell, ¢on't have eny hesltation ia acting on 1%, re-
gardlses of what I think about 1t. 1 have %told you before that
I got my dander uwo sbout it and wad, and svery time I think
about 1t I got mad ageln. I Pigureed up the other day that 1%

B

oot us $800,000 in that case. There ware 25 willion dollsars

s0d the Treasury had an affirpative aotlon for summary Judgasnt
ordering us to be pald, The plaintif? would never have
pppeelad becavse 1t was a gtrike sull, sad he gouldn’t huve put
up a supersadeas bond to pay dasages. By our dslay in getting
that alflraatlive mofion fur awsmery Judgaent, becsuss we
souldn't make 1t for the Government hagn't answeled, the tlng
ran on, and at % per cent per annum the interest on our |
Tund amounted e 800,000, and thabt is what 1t cosb us beozude

the goveramant lawyers held the answer up {end I Xnew 11 was
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ready for weeks before) until the full slxty days ran out.

‘That iz vhat happened. It wes an outrageous performance.

JUDGE DONWORTH: I hate to dlsagree with our Chalrman,
put I still think that my suggestion is the only out., Instead
of slxty days there, say "asuch tlme as ils specified in the
statute applioable to such defendant, in the statute suthoriz-
ing sueh sction,™

THE CHAIRMAR: That, of course, will not fit the
Distrlet, beoause 1% 1s fixed by rule in the District, and our
rule now supersedes the District rule. There lsn't any siatute
in the District fixing the time Tor answerlng ln sults against
cffioers ana agencies of the Government.

| JUDGE DpOBIE: It 1s not sustonary in one of thoge
statutues, 1s 1%, to provide the time for the Government 1o
answery _

JUDGY DONWORTH: It is in the Tucker Act.

THE CHAI®MAN:T It is in the Tucker Act. The Act
leaves 1% to the Court of ngima to Tix the time, and 1t flxes
farty days.

PEAN ﬁ@&é&ﬁ: Does the War Risk Insurance Act?

MR, HAMMOND: 1% is'a geparate act.

DAN MORGAN: Bixty days there, too?

MR, HAMMOND: Sixty days there, too,

THE CHAIRMAN: Has anybody else any suggestions of

changes to make in Rule 12{(a)?
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JUoDGE DONWORTH: How af@ you leaving this?

PHE OHAIRMAN: lLeaving 1% Just as 1% atands, as fap
as I anm conosrasd,

JULGE DONWORTH:  Sixty é&yg’?

may GHATRMAN .ﬁe@aﬁy gnoms 0. be very sathusiastlic
shout any change, #0 4% is sll right with me.

SENATOR PEPPEA:  That aoesn't indleate any lack of
aympabhy with you, Mr. Chalrman.

THY ORAIFMAR: You are just puzzled as %o the asolu-
tion, i_uaﬁerﬁtanﬁ that, and a0 am 1.

GENATCOR PEPPER: We &ll feel the way you 4o,

DRAN MORGAN: HMr. Ghalrman, we have in tiis araft
saa%ﬁhing that I have & oconstltutlonhal 6b3&¢§1§n to, "Provided

thatt, partloulsrly where 11 ie not needed.

JUDGE OLARK: I think there 3s a good desl 1n whad
Dean HMorgan says. |

DR AN MORGAN: "Provided that the gervice of s motlion
pernitted”. You aon't hsve %o have any "Provided that" there.

JUDGE OLARK: Do you want Just to take it out?

DN MORGAN: Yes. I move to 8%riks that out.

THI GHAIRuAN: Strlke oud "Provided that®.

MR, TCLMAN: What line?

euE CHAIAMAN: In line 6 of the committee's draft of
Rule 12{a); so that the sentence starts, "rhe service of &

motlon permltted under thls rule suspends these periods of time
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. ag followa®.

1¢ thece is nothing eloe in 12(a), we will pass 10

JUDGE DONWORTH: In 12({b) the Reporter has entirely
aeparted from the vote of May, as I understand 1%.

JUpGE CGLARK: Just & minute, You must have one of

‘ h % the Chalrnan desoribed as B dtarrhea of suggestl ons, iou

ge ‘Baok to the orlginasl ons. T thought that when I aid vhat
I was é@mmanéeé to, I could 4o a 14tile wmore, DO y@a want 1O
w0 baok, Hr. Ohairman, in what you have, t0 the draft of June?

THE CHAIRMA¥: Yes. I made o miatake. I have the
apaft of June: & here.

JUDGE GLARK: That 48 it

THR CHALRMAN: Hule 12(b), Hew Presented.

JULGE CLARK: Judge Benwerth, you go bmok to June 8
pnow. I think I can follow commands Tirst and then I will de-
ye'lop OR MYy own & 11 ttle. ,

PHE CHAIAMAN: what is the reason for not sticking %o
the duaft you made on June a7

DEAN MCAGAN: Thet 1is the one we are going O send
over twlice, 153'% 112 7 |

JUDGE CLARK: The (a) of June g, you remember.

HE OHAIRMAN: It is (b} that T am talking about.

JUDGE OLARK:; You should stlick to the (b) of June now.

DAl MORGAN: That le changed as of Cotober 21, len't
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147

THY OHAIRMAN: He says At Lo ohanged by June 24, I
was resding from June 24,

JUDOT CLARK: Mo, the Juns & draft,

THE QHALRMAN: Oh, yes; I anm wrong.

JUDGT OLARK: June & is the comulttes draft that we
understood was vosed to do, We have mads other sugeestions,
agveral of them.

« DEAN WMORGAN: Thet is the aineographed one, yesd,

‘ PHE OHMAIRMAN: We will go bsck $o the draft of Juns 8§,
Rule 12{b), How Presented. We added there "fallure %o join an
inadispensable party", whioch was really an emisaisn in tha
ficat rule. Then we added this sentenoce:

"uhen the oourt grants a motion hereunder, it shall
not enter an order of diemiasal without first affording reason-
able opportunity for amendment--"

¥R, DOZGE (Interposing): How can you amend in some
of those oages, such 88 in lack of Jjurisdiction over the sub-
jgot matter, lack of jurisdlction over the person?

THE GHAIRMAN: Maybe your complaint san be amended to
increasse the anount invelved. '

JUDGE DONWORTH: fThe allegation of §3000 ig anendable.

¥R, DODOE: fThat is subject matter, len't 117

DEAN MORGAM: Yes, Diverslity of oltlzenshlp.

THE CHAIRMAN: Thie luplies that there is sonethling to
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amend, of cowrse, 1t means yon will have & reasonable OpROr~

“tunity to amend 1¥ 1t seens sugoeptible of amendment.

¥R, DOnGL: If 1t is ouradle. I have seen that state-
ment in some other araft of the rule.

THE CHAIRMAN; Then we added: nand providing further
thst a motion made under defense (6)" (a motion to dlsmias
beoause the complaint dosan't state a good claim) "may at the
optlon of sither party be considered & motion for sumaary Judg-
msﬁt‘ana dispoged of as provided in Rule 56"

You talked sbout that., You don't like the phrase
"ot the option of either party®.

JUDGE OTARK: Strike 1t out and 8ay, tmay be oon-
sidered”.

MR, DODGE: "may in a proper case".

THE GH%ER%&%% tmay in a proper ocase’.

JUDGE DONWOATH: That will keep the lawyera busay.

MR, GAMBLE: Why not lesve 1t to the discretion of
the court? |

JUDGE CLARK: Mr, Gamble, that ralses the gquesilon
~galn. If 1t ié 1n the dlsocretion of say asourt, I su§§esé it
1s all right, but these in general are district cowrt rules,
and I think it would be a llttle unfor tunate, 1T it 1e ia the
disoretion of the trial ocourt, 1f when the regord ctmes Wp %0
us, there is all the stuff printed, and we can 86¢ what the

merits are, that we are to have cur eyes blinded to 1t. I
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aon't want our hands tied on appeal.
MR, GAMBLE: 1 reocognlze that,
THE OHALRMAN: You might say, AP matter outside the

- pleadings 1s presented, 1t may be e&nsi&@?eﬁ“. Ynat s your

suggestion?

JUDGE GLARK: I shoulé think that i8¢ the real altua-

tion whers the thing comes up., ¥hen anybody puts in an afil-

éavit, we Qaﬁ'éﬁﬂsiﬁ%? 1. That 1e really sbout what nappensd,
DEAN HMORGAH: What you really mesn 18 that 1t shall
be trensformed lnto & motion by reasoh of fiiing affiéavi%s}
snd so forth.
JUDGE OLARK: Thst is right.

DEAN HORGAN: I should suppose thalb ought to be at
the a§tian of the partles, and if you had sald instead of
hoonsidered’, “may be transformed into a motion" or "ehanged
into a motion"—- |

| PROF’SBOR SUNDERLAND (Ent%rﬁﬁsiﬁg): The trouble 18,
they don't Know what t¢ 40 to change 1%. They don't know what
that involves mechanically.

JULGE DONWORTH: You file affidavits.

PROFESHOR SUNDERLANL: Then we ought Lo say 80,

AN MOR@AN: You have to have something outslde the
pleadings, of éeurge. Otherwlse 1t 1s'all on the statement.

JULGE OLARK: I should aay that you could de 1%, i

gon't see why not. ‘"may, 1T affidsvits are filed, be consldered
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a wotlon Tor sumasry Judgment.

THE OHAYRMAN: It is not an affidavit, 1t might be
s aeposition. It might be aome reeord auﬁsié@raf the pleading,
1ike the sourt's resord.

JUDGE CLARK:. That ls true.
pyn GHAIRAMAN: S0 you have %o broaden 1%,

PROFESHOA SUNDERLANDY  IT new facts are brought into
thé:?e@eﬁég

PHE CHAIRMAN: Hatters outslde the plesdin g are
praa&ateé'ﬁa the court. Eha%.is the idea I have in mind, noi
timlted to affidavits or depositions,

PROFPESACH SUNDERLAND: That would inéicate waanl we
mesn by econsldering. | '

THE CHAIRMAN: There is no 20t of cption there. 1%
1s juat material presented, and 1r 1% 1g Gong, then the courd
may consider tﬁe ﬁaﬁter & motion for aamma?y‘Jaégmeﬂt,

PHOFESSOR SUNDERLAND: 1 think that would make 1%
sleal . | |

MR, DOLGE: You are deallng with a very gxaeep tional
oaae there., I have never seen 1%, Ieu:éay you have,

DEAH WURGAN: There are a pumbsr of oaBes.

MR, D0DGE: Recent cases have ﬁavglﬁgéé that prastice
of filing some xind of affidavit in conhsotlon with the motion
to diamlss.

DEAN MORGAN: That 18 right; at the same time, &
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speaking demurrer. -

WR. DODGE: I wouldn't suggest that that wes an Lo~
portant and prevalling practice. 1 gaﬁlé'rathﬁr leave 1t 1in
more gensral terms 8o that the oourti may treat 1t as & motlan
for judzment than 10 sugiest to the ?arﬁi%s that in connaetlion
wlth this klnd of motion thgyjar@ very llkely nsturally expected
to Pile affidavite. (

\ ‘7 THE Gﬁélaﬁéﬁz You dldn'y say anything about my pro-
posal not te mention affidavits, O stpike out "at the ootlon
of sither vparty", sad to say % ang providing that if material
outslde of the @laaﬁiﬂg§~is presented to the court, the motiun
may be consldered a aoticn for summary Judgment”, gome thing
1ike that. , |

JUDGE GLARK: I show'd think that would 4o 1t.

. PROVESSCR CHERRY: what would happen, then, Hr. Ghair-
man, if one paﬁty wanted to pﬁgsent affidsvits and the Jusge
satd, "I won't reeelve them"? The way it ig in this draft,
the ?grty has a right Lo put thgm in, Isn't it the point we
tmeﬁgﬁt we were making in the June motion that elther party
conld, 0 use the abJegt;@nablerphrasg, turn 1t into a motlon
for summary judgrent, and oughtn't that to be true? I think
we had the definlte Ldea of having it at the option of elther
party. ' o , |

wmm GHATRMAN: Your point is that, 1f you don't make

1t st the option of either party, the court may refuse 1o
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receive the Lnformation cutside 1%, nnd then you are s tamped.

PROFESSOR OHERNKY: His hands are tied, then, 00,

MR, DODGE: But what be has ocan be put in by way of
~Pfidavit, I den't see how the plaiﬁtiff*s‘righta are affected
in the slightest degree. |

DEAN MORGAN: The next thing that will happen 1s
that he will nake a motion for gummnary Quagmenﬁ on his aﬁéaﬁaa
géi@lﬁint; ' |

PROFESSOR CHERRY: Yes.

THE CHAIRMAN: Then he would put in affidaviis.

DEAN WORGAN: Then he would put in affidavits. You
couldan't stop him. 50 what 1s the use of making him go through
twy motions at once?

PROFESSCR BUNDERLAND: If we put in thils proposgal
shout when matters outside the pleadlngs are presented ﬁa the
court, that will certainly imply the right of the parties %o
present the matters to the sourt. The court won't refuse ln
the fgaé of that.

DEAN MCRGAN: It says "may be considered®. The sourt
may ask, "Shall I do 1%7" That ls all, "I sm not going to
1isten to speaking demurrers here."

JULGE DCHWORTH: What is the real objection to that?

THE GHAIRMAN: There 1s no provision of what kind of
rotion the lawyer has to comait in order 10 have 1t elestive.

PROFESS0R CHERRY: If he hasn't presénted any
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affidavit, he hasn't effeotively exerslsed his cptien. I aon't

thiink there would be any aLPrioulty with that, Jdndge. It he

has prossnted 1%, T think he has elrarly execrcised hls optlon.

i GHAIRMAH:  The Jrd gipoult orowd, the Judges prar
thore, dldn't objeot tO the way we Rave 1% at the option of
a1ther party, but they wanted anothar elause, ;Qr at the oholoe
of the jdge”. In other words, glve the judme the rlght 1o
maks 1t a motion feé gumaary Judgnent, even though nelther of
tne partles 1ndlcated any optlon ah@u% 14, I thought that was
rather well taken. ' ,

JUpGE CLARK: That is a1l rigat, 1 should e gLad 0
make 1t broader rather than shorter.

JUDGE DONWORTH: AL rlght.

JUDGE GLARK: L anm perfectly «i11ing to put in noth,
Would that help out?

pROFLSSOR CHEARY: In the diseretd.on of the judge oF
on the motion of elther party.

THE CHATRMAN: “on the motlen of any party or in the
dlseration of the gourt may;@e;eéngiaerea s motion", aam@thing'
1ike thst. |

DEAR MORGAN: Then 1£ you will strike gut "and
providing rurther that®~-I taink that 18 tarrible.

¥n, Dopgs: I should think 1t is gquite doubtful if
one lawyer ln & thousand knows whst thias neans.

THE GHAIRMAN: Strlke out, then?
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MR, DODGE: ‘"may at the option of el ther party”.

THE CHALRMAN: Say slaply, "A motion mads undsy
gefense (6)§,' '

MR, DOIGT: The plaintiff 1s met by a gemurrer, and I

have the option of callling that & motion for a sumaary judgnmen t.

yhot dces that mean? I think 1% 1s perfeotly mystlfying.

THE CHAIRMAN: It is a motion for sumaary Judgment,
and 1t becones immedlately obvious under the rules that the
court can't prevent him from putbting it in. |

¥R, DODAE: gﬁgt does 1t meany What de i gain by
eleoting te call 1t that? Suppose I ocall 1% that, Wazt does
1t »11 smount t0, anyway?

THE OHAIRMAN: The truth is that the gourts in the
2nd Girocult héva done this very thing up thers, The oouris in
the 3rd Cireult have t?ieé to get at the same result by label-
ing this thing & ﬂspeaking mation.“ OCne of the objeets of this
amendsent is not only to permit you to 4o what the 2nd COlroult
aid, trest the motion as 2 motion for summnary Judgment, but o
prevent the 3rd Circult from grafting & so-called "spesaking
motion® on to the rule. It cuts both ways.

MR, DODGE: They were motione %o ¢lgmigs where the
plaintiff really did file an affidavit.

THE CHAIRMAN: They started out that way, and the
lswyers started firing affldavits at eaoch other. The 2nd Cir-

ouit sald, "Under those eircumstances 1€ dcesn't matter how you
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1sbel it, we will trest 1% as a motion for sumaary Judgment. -

, 4t ia not a motlon for sumaary

Judgment, 1t is not & action to dlsmlss, put 1t is a spesking

motion," and they went on speaking motlons.

JupGH CLARK:  The

Sth end 6th and 7th and the Dls-

trlet of Oolumbia have Peached the same pesults. In facty,

every gireuit that has psss

¢d on it has done 1%, exvept that

tnere 1l & dictum in the &th Gircult thet they don't think 1%

ssn be done. They dldn't really pass on 1. But every otoer

cirault that has passed upon 1t hag gone 1%, in whatever fashion

1% has been done, It may b

msy be done ln other ways,

e done by just ozlling nsmes or it

pat I mean the substance of 1% is.

that the oiroult courts are pretiy well united on congldering

the stuff that is in the record. Ve gon't 1ike %o put blinders

on our eyes.

MR, DODGE: What

you want is %o have the rule provide

that, 1f matters eu%siﬁe the plesdings are ilntroduced, it may

be treated by the court as

a motion for summary Judgment.

THIT CHALIRMAN: That is what the 2nd Gircuit hag done

explicitly.

DEAN MORGAN: You sald "introduced”. You would have

to say "offered®.
PROPESSOR CHEBRY:

If you are golng to take that

spproach, you have 1o say toffered’. Otherwlse the Judge con-

trols that completely. Then you are going to have the blindere



1370 Ontatlo Street

The MASTER REPORTING COMPANY, inc. 51 Madison Ave.

540 No. Michigan Ave.

Mational Press Bidg.

Cleyeland

Law Stenography @ Conventions @ General Reporting New York

Chicago

Washington

185

and your hands tied and all tneraﬁher things.

DEAN MORGAN: In the record that Charlle talke aboutl,
suppese that when the affidavite were offered, the judge re-
fased 0 receive them or, after they were rseeivﬁé, he sgrusk
them betsuse you eouldn't have a speaking motion.

.« Brief recess ...

, THE GHALRMAN: Ve are wp to Aule 12(e), Motion for
Judgment on the Pleadings. We changed That to give » man a
ressconable opportunity for amendment. Have some aoeurts éafu&eé
to do that, Charlle? wWhy did you put that admoni tion in there
wheén we have sald Over and over again that amendments should be
freely allowed?

JUDGE CLARK: I don't believe that they refused to do
1% here. The history of that is this: That was provided first

in (b), and you see that 1s in {b). Then I think the suggesilon

. was made that we should treat (o) the same way.

THE CHALRMAN: All right, but going back to (b), why
dld we have to?

JUDGE DONWCRTH: -Because 1t 18 & motion to dismlss
the sction, yeou see. Thig is one of the grounds for movlng to
glsmiss the action, and we don't want %0 make 1t penal unless
1% van't be amended.

JUDGE CLARK: Of oourse, I am not sure myself 1t was
50 very necessary, partlcularly if you did it by affidavite, I
danft think 1t @14 any harm. It wasn't my original guggestion,
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e lmportant as some Other members of the cownnlttee 4o, becauge

I think, deallng with 1% on the merlits, you probably have 1%
gavered, anyway.

THE GHAIRMAN:  The only 1we things you would amend
would De the lnsufficleney of the process on ita form and ﬁhé
fellure Lo Qt%ﬁﬁ.% aelailm. The other things you eoculén't amend.

JULGE OLARK: You san amend on Jurisdietion.

THE: CHATHMAN: You eould, st lsest over subject mai-
ter, by showing you h&é'mars than 33000,

JULGE OLARK: I think you can amend over venue, over
the person, any of those things whers the facts arg--

THE CHAIAMAN (Interpoelng): Way wouldn't the oourt
grant leave to amend for s thing like that, if a party ssked 147

JUDGE CLARK: I think he would. '

THE OHALRMAN: You relterate so many times that
smencments are freely allowed.

MR, DODGE: Do you think that the word "reasonable®
covers the qualifieatién if the defsct 48 ourable? Of ﬁeurae;
the eourt dossn't have o do aaﬁtﬁiag in the way of sllowing
an auendment 1T amendment sould not be made that would oure
the defeot, |

SENATOR PEPPER: I think “r&as@naﬁlé“.aéve?& 1%,

THE CHAIRMAN: I thlnk the word "reasonable" ulght.

MR, DOLGE: 1% ought to be so construed, certainly.
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THE CHAIBMAN: I was asking whether some oourt was

‘being hard-boiled and wouldn't 4o 1%,

DEAN MORGAN: Whenoyou turn this thing into a notion
for swmary judguent, you figure that way. If the court jJust
dlasmisses, then you gt a ohanoe t0 starty a%efs angd 40 on, bﬁt
1 you get a summary Judgment, you may be stuek, I think %hét.
waz when the suggestion was nade thet we ought to put in this
gpecis) orovislon about amendment, because, bafaré that, we
let %hﬁ regular amendment rule take oare of the whole business.

THER CHAIAMAN: Then Lf we sre satisfied with (o), we
will pass on to (4). |

| - JUDGE CLARK: >I might say that I have looked back in .
the minutes, and I gsee thnt Jﬁag@ ponworth mede the suggestion
as to amendment., It éam& in in the ocourse of the dlsoussion.

JUDGE DONWOATH: I made that as a result of the
debate, whers some thought slong the 1lnd - was Cisouseed whih
Mr., bodge here; some thought that the esse shiould net be de-
elded upon the allegations but only upon the proef, and that
17 the allegations were insufficlent and the party said, "I
can supply that by amendment,” 1t ocught to be allowed. That
was &1‘};. } |

SENATR PEPPER: Mr, Chelrman, may I make a purely
stylistle suggestlon? In the “9th 1ine, wouldn't 1t be better
t0 have 8 period after the words "cpportunity for amendment",

strike out "and providing further that®, and begln & new
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sentence, "4 motion for jJudgment on the pleadings may al thie
syziénﬁ? It seems t0 me 16 1s &2 Little awkward.

JUDGE OLARK: I think mo, That suggestion was already
made as $0 (b}, sné 1t would also apply here.

MR, DOLGWS You are gelng to éhangé those last twe
1ines 10 correspond with any ehange in the former paragrapih.

JUDGE OLARK: Let me ges AL I have olsar what we have

©._Gone. A8 1 understand 1%, in both (b) and (&), in addlblon %0

ﬁﬁ% chang® striking ozt Yprovided that®, and s0 on, it will
now rosds  "may =t ﬁh@'sgtiaﬁ of alther party or by divestion
of the court be eonsidered”, snd so ferth. That iz as I under-
stood what we had done ﬁéfars*

MR, DODGEY 1 thoupht it was changed $o0 read: “aay,
1T extraneocus matber is introduced, be grested by the court".

JUSGE CLARK: That was dlsoussed. I don't kuow
whether thot was adopted or nat;

PROFPESS0R SUNDERLAND: I think 1% ocugnt to be in.
That 12 what we are driving at, |

THE GHAIRMAN: Yes. That is the whole basls for conw
verting it into the other, ‘

PROPESSOR SUNDESLAND: If you don't have that in there,
you wonder what in the world 1% is tulking about,

JUDGHE OLARK: If you have that in, I don't know
whether you need the optlon business. |

THE CHAIRMAN: My suggestlen was s&m@lj that we leave

|
!
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the optlon ocut and simply say that, if maltsr outslde the
. complalnt and the pleadinge be introduced, the motion may be
considered a notion for summary Jud gmen €.

PAOFESSCR SUNDERLAND: I think that is perfectly
gimple. _ ‘

THE CHAIRMAN: That makes 1% olear why you are oon-
verting 1%.

. JUDGE OLARK: 4811 right. ‘may, 1f matter without the
§leééings 1 offeraed®.

ﬁﬁﬂgT@ﬁ‘PﬁP?ﬁﬁs "matter extraneous to the pleadings®.

THE CHAIRMAN: Matters ocutside the pleading,

PROFESHOR SUNDERLAND: "if matters outside the plead-
ings are presented to the court”,

% JUDGE CLARK: Do you have that down?

THE CHALRMAN: You can fix that up. shall we pass
over to (d)? The only change there wes 10 maks 14 (7) insteag
of {6), because we added (7) sbout indispensable parties.

I see ne polnt about that to be gonalderad,

MR, GAMBLE: You are using the June & araft now,
ar@n‘t'y@u, ¥r. Chalrman? |

THE CHAIRMAN: Yes.

MR, GAMBLE: I notlece in the June 20 draft there ig
8 clfference in (e). It is sbrogated and covered by Rule 56.

THE CHAIRMAN: That 18 the fundsmentsl ehang@ that
hasn't been agreed to yet.
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| How we go to subdivision {(e) of Rule 12‘@f the June

- 8 draft, in whieh, aali explained before, we sﬁfneg out the
provision for bills of particulars, s as %0 1imit the motion
to & motion for a gefinlte statement, and we struck out the
arovision that a more definite statement could be asked for in
erder to prepars for trial snd limlted 1% %o & notlon where 1%
wes needed in order to enable the pariy to plead. We put in
thla agmonl tlon, #mne motlon shall not bhe granted sxcept where
the 31§1aing 1g 90 vague or amblguous®, and 80 on.

Thi whole change, Mr, Gamble, resulted from the faot
that this notion for a bill of partiaglars and more definite
atatement had been terribly sbused. There are hundredg- and
hundreds and hundreds of oases in the dlstriet courts. Such &
rule has been in maat'Qraatiee codes for seventy-Tlve years,
but the lawyers don't geen to have thought much about 1% o
~buged it, =nd when they ot to readlng over these new fedaral
rules they were reminded of it. It 1s really the basis for
many dilatory motions, The practice shows that.

Now we go to (f). HNo change.

DEAN MORGAN: It seems to me you can shorten the
phrasing in thisg-- |
THE CHALRMAN: In (£)?
DRAN MORGAK: No; in (e). =-without delng any danage
to the sense 1f you just say, "Upon motiwi, ba.maﬁg nors

gefinite on the ground that 1% ls 80 vague and amblguous that
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ne cannot frame an answer o 1t.7

THE CHALRMAN: Tist is a geparale gea%&nse?

DYAN MORCAN: Btrlke tols out and add the sepsrate
santenges then.

THE GHAIRMAN: Dld you get that? That is a mabier
of style.

JUDGE OLARY: Of couwrse, I think it probubly acesn'sy
@gxe wery muoh diffaranee. |

DRAN MORGAN: I sald At merely shortens 1t up, that
is 811, and giv&g you nly the §arﬁianiar ground upon whiloen
you can make your motion.

JUDAE OLARK: In view of the history, the Tact that
thera have been more declslons on tils one gection than any
other seetion, I rather think there might be a 1ittle advantaye
in having a definlte proinibition.

PROFESHCR SUNDERLAND:  You wure really saylng the
thing over fwice there, You Tirst say he moves on the ground
1t len't partiovlar enough 80 that he can frame an answer, and
then you say 1t shall not be granted unless 1t len't particular
encugh 80 that he can frame an answer., We really say 1t over
twice thers.

JUDGE OLARK: 0f course, thepre is no gquestion that
what you say 48 true, but the reason thet we put anyinlng in
here, I suppose, iz becauss of what has been havpening in the

asourta.
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THE OHAIRMAN: Suppose you gald this: ¥3efore

iresp@&éing t0 & plesding, a party may move for a nore deflulte

statement of any matter where the pleadlng 1g 80 vagus o
anblguous or ccntains such broad generalizations that the
party cannot frame an answer thereto.® Y@a;might say, "And
the moiion shall not be granted unless those eondliions are
shown to exist,® 1f you want $0 add an admonition.

JULGE G&éﬁ?: I {0 thinx %here ig & Litdle reason
for the admonition ag I have sng%asteé;

Jﬁﬁéﬁ.ﬁﬁﬁigz Instend of "answer®, don*t you think 1%
ghould be ﬁ?@épeﬁsive pleading", because thls might be o an
answer. We have used the word "answer" all the way through
nere in connection with the pleading filed by the defendant.
If you £ile tonls as an ﬁaﬁswa?,” woulan't you think thers ulghi
be & reply? '

JUDGE CLARK: I should think thst is all right,

JUDGE pOBIE: In other words, I don't think we ought
to uee "answer® unless we wsan thal speocifio pleading.

| TRE GHALRMAN: You have made no ochange in (f).

DEAN MORGAN: I should 1ike to out ous "or contains
such broad generalizations®, I Gon't know Just what that means.
If there is a broad g@ﬂﬂ?&lizasien, and 1% ié not anbiguous
or vague, I should think 1t had to be answered.

JUDGE CLARK: Tols in the way of a broad genersliza-

tion was your suggestion.
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¥R, DODGE: To begln with, yes, but when I rezd the

text over I thought 1f you emitted the broad generalization

1t would be all right; Just vague and amblguous.

FROFRSSCH BUNDERLARD: But, on the other hand, he
Might sat up & ners detall of evidenoe whioh would be so gpe-
elfie and minute thet you couldn't tell how to snswer it.

DEAN MORGAN: I don't know about that.

PACFESSOR SUNDERLAND: You can Go that.

UEAN MORGAN: IT 1t wers specific and minube, I
t%ing he eould anawer 1t. 1 could never see ¢ne that was too
gpecific for answer, could you?

FEﬁFﬁS%ﬁﬁ SUNDERLAND:  If 1t picked at one iteam of
avidencs, you wouldn't know what the general faect was bask of
thst ltem of evlidence, _

SEHATCR PEPPER: I think, in consistency with bis
general attitude toward history, that the Reporter ought %o
bs preeluded from bringlng up these embarrassing references 40
changes in pogition on the part of dlfferent members of the
comnittes. {(Laughter) |

JUDHE CLARK: It doesn't moan anything, anyway.

THE CHAIRMAN: What is your plessure sbout Yor con-
tains ﬁuéh broad generalizationsh?

GLAN MORGAN: Reslly, the only reason T wang to kill
these moticons %é maks more defialte and certaln wherever I osan

is that I think they are Just slmost as bad as & motlon for a
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b1ll of particulars,

PROPEAG0E ?ﬁ?Si“ﬁéﬁﬁ T think they sre worase.

DEAR HORGAHN:  That ls what Judge Donwoerth ig¢ saying.
They come in with the ssme sort of thing unless you say that
Lt has t0 Do s0 vague or amblguous thal y@ufsan‘t frame a re-
sponsive plaacing to Lt.

THE CQHATRMAN: Your motion is to strike out the words
"or contalns such broad generslizastionz®. jay second?

JUDGE DOBIE: I seecond 1t.

THE CHAIRMAN: Any disocusslion? ALl those in faver
of the motlon say "mye"; oppesed. It is asgreed to.

How we are dowa to {(z). That is the ruls where we
strusk oul the provision allewing two groups of motluns and
eliminated, s2 you will see in lines 8% to 87, the »rovision
zlloving twe groups, with the result that these prelimlnary
otl ons aust all be gontalned in one group, Is there any digw
cussion of that furthepr?

JUDEE DONWORTH:  What subdivielon of () is that?

THE CHAIRMAN: Bubdivison (g), linss 79 to 47, It
there ls no diseussion, we will pass over %o (h), walver.

JULGE DORBEIE:  Bfrike cub thet atufld in brackets?

THE CHAIRMAN: Yes, that stuff is stricken out allow-
Ing two groups of motions.

JUDGE DOBIE: ALl right.

I

Y, GHAIRMART We are now naking 11 one.
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SESATCR PEPPERY  Am I wrong or right in my reccllec-

“tion that this fan’t striotly true in the case of the omisslon

of a motlon for sumnmary judgment, that the ommidsion of & motion
Tor susmery Judgment dossn't p?ealuée:tﬁﬁ gubseguent making of
& motion sfter the responsive pleading has ésms in?

THE CHAIRMAN: No, because, you ses, i1t refers aspe-
elfleally in line 8% to the objeotlong then avallsble o you
by tels rule--not 56, but thls rule.

SENATCR PEPPER: This rule; oh.

THYE GHAIRMAN: Thie rule doesn't §$rmit & motion for
gummnary Judgment., 1% ?@rmit@ the conversion of & motion lnto
2} ﬁumméry Judgment, but that 1s & different thing.

SEHATOR PEPPER: 1 aee. VIt 1s & kind of frlek pro-
vision, though, '

JURGE OLARK: You mesn the trlek provision is in {b),
not here, |

SEHATCR PEPPER: As long ae the two things Lﬁ:‘@ nepd
separate, thers is golng 0 be confusion between them, and this
1a an 1llugtraticon of it, but I think the Chalrman's answer,
a8 the thing stands, 1s sound.

THE OHAIBMAN: We will pass to (h). The oaly change
tnere was to add a reference 0 "the defenss of Taillure to join
an indlspensable partyh,

PEAN HORGAN:; Do you think that the objection ef
fallure to state & legal ¢laim ocught to be maé&?‘
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JuneE OnLsnks papgonally, & don's Like gnat form of
phrassclOgY 1 aon't 1ike stpe Gefense OF failure o atate &
ataim”. 1 gon't belleve that 18 appropriate there, 4 think
that the word Br. podge suggested & wnile age 18 sppropriate,
that 1% 18 the #gilure 6O nave any 61&im,ﬁaxa%gt that tha
qotenss of ﬁ@Léiaiﬂ upon whieh rellief oun De g?ﬁat@é“, pathe?
% hen the stating of the claim., 7The stating of Ly is a L1UELE
nluus hy s Liae,

s CHALRAN: The poind @b you apke 3p that the

pply points whish you ought e pofer 10 8rs tpe defenue of

gailure $O join %ﬁgiﬂéiﬁﬁﬁﬂﬁahlﬁ party and the coupri's Lank of
surladie tion.. | ’

JUDOE OLARKS ﬁé; or to have any alegin, Lo aﬁ%@f
gopas, my chief gbisotion 18 1n line 91 as %O the word wgtate®,

JUDGE DOWRTHS How 18 the gourt polng te Find out
sbout it LI he ageen't stale 187

JUpGE OLARE: He wlll have sbased 1t in pose Paghl on,
on his Teet or BY uls witnegses O by sffldsvi® of in any gther
gag,' trlginelly T aiéntt think tgpate” moaht aaybhing aifferent
spom that, bub 1 think there nas been & 1i4tle bendensy, QaE -~
tioularly gféﬁﬂﬁ,té@% Labla, O resd into the word tapate" the
meaning tto plesd B glaim.? |

THE CHALIGIARS Phat L8 natural pesanse that 8 the
exect §hfas@élegy used in the rule.

pEAN MCRGAN: A motion FOF juagient on the plesdings,
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Charlie, if you dldn't put in affldaviis and turn 1t into a

woblon for sumaary Judguent, would of course dapend upodn mla~

ststement and the later pleading alse. Isn't thal what you
meant? At the trial of the merits 1t seems 30 me it is too
1ate to talk about stating the elalu.

MR, DODoE: Yes.

7 JUDUE OLARK: Of course, this 1s the comuittes's
ééaft. We have $t&i§ﬁ eisaghé?a the defense of fallure to
prove a olaim, instead of stating.

DEAN MCORGAN: I think that ie what 1t ocught t¢ be
thers.

R, DONGE; Yes, 1 thlink 80,

DRAN MCRGAN: Upon the merits,

TEE‘QHAIREAE: "Egtablish" is better than ‘prove.’

JUDGE CLARK: fngtablish, " yes. But that is the
ides, rather than "to state",

DEAN MORGAN: Tt len't on a motion for Judgaent on
the plesdings, is 1%? That 1s, you combine all three have,
PROFESSHOR UHERRY: That 1¢ the twrouble.

DEAN MORGAH: That is your difficulty.

PRG?ES&SQ CHERAY: You are coablnlng & later pleading
with your motion and then what ha@gens at the trial, HO one
phrase is appropriste to all of them. |

DRAN MOAGAN: You see, it 1s the orthodox rule, 80

salled, Charlie, that you can r&ia& 1t at the trisl.
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JUDGE CLARK: Yes,

DEAN MCEGAN: You could ralde 1t at comnoen law the
first time on a it of errop.

THE CHATRMAN: I don't see bul that it 1s perfesotly
plain that we d4id mean state the claim in yéur gomplaint. It
1g¢ perfsctly obvious that we dld, because we wouldn't need %o
have seld failure to prove a olaim wasn't wslved. Thatl would
hBave been silly.

MR, TOLEAN: Yes,

THE CHAIRMAN: What we meant wag the fallure to
atate in your pleadings the clalm.

DEAN MORGAN: I think you ocught to strike out the
line, "or at the trial on the merite®., That is what I thiank you
ought to strike out.

SENAT(R PHEPPER: May I inquire whether there la any
objection whieh dess not, 1f valld, oonstltute a defense, be~
cause 1T "objectiod'1s the more inelusive term, you don't need
fdefensel, A party walves all objeetions which he does notg
present®, and so forth., It seems 1O sugrest that thers are--
I agres that there are--objlections which sre not defenses, but
I ean't think of any objestion that ion't also & defense, I
wonder whether 1t oughin't t¢ reszd somewhat thuse!

"4 party walves all obJections exgept those based on

lack of Jurisdletion of the subject matter, fallure t¢ joln an

lndlepensable party, or fallure to state a legsl defense;
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walves sll whieh he does not present elther by motlen®, and
8o forth.

Gan we Just state it in & single phort sentence,
without these elaborate gxceptions (1) and {2} and all thai,
spelling them all out? Haybe thaﬁ'is-ﬁée anbl tious a conten-
plation or undertaking.

JUDeT DOVWORTH: You recognlze, Senator, that thls

is desling not only with the plaintiff’s allegations but with

the defendant's.

SENATCR PEPPER: Yes, sir.

JUDGE DONW@RTH:  The 1attaapsit of line 92 and line
47 ané the objectlon of fallure to gtate é legal defense 1o
s olaim®. Should you penallze, Tor fallure to state, one party
and leave the other imnune?

SENATCR PEPPER: I think you are right, sir. 1 wlth-
dray ay suggestlon.

JUIGE DONWORTH: I don't think you cen gel away fram
the fact that the office of & pleadlng 1g to inform the courd
what your position is, and I think we have safeguarded the
astter of amendments and avelded aocue ﬁeanniaalitlas by other
rules that we have put in. |

SENATCR PEPPER: 1 see.

THE OHATIRMAN: If we did atrike oul subdl vislon (1),
the defense of fallure to state a oelalm, we would be naraltblng

a case to go te'gudgmént wlthout any amendment, elther before
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. or after trial, on a gomplalnt that never introduced a olalm.

1 wonder 1T we want Lo do that.

S ATOR PEPPER: Ho, neo.

THE OHATRMANS  well, 1f ghers 18 no A0ELOR~~

PEAN MORGAH {Engarﬁasing}é T move to strike oul
tgr at the trial on the merita’.

Wi, GAMBLE: ¥ wldn't you strike out the Last seniencs,
wp. Morgan?

DR MORGAN: Yes; and the 1a8% sentencs.

JUDGE CLARK: %hat o you say o that? He wants o
strike out "or at the $rial on the mé?itgﬂ gnd the lasl ssnionce.

| Tin GHAIRMAN: In line 95 he wanbs o etrike oul "o

at tuhe trial on the nerl e’

nEay MongaN: That 18 rlght, sir.

JUDeE OLARK: He wants to strike cut =11 peference 1O
galver at the trislk.

THT OHATRMAN: Hot walver at the trial, but th%rﬁighﬁ
o make lssue at the tirial.

prag MORGAN: You sre making sn sxeepilon ot the
trisl, Oharlie. That ls what I object o,

mHE GRATTRAN:  We srg talking about defenses and Ob-
jeotione, and 1¥ you haven't made them, elther by & motion OF
by your pleadings, you walve them, @xcept on the peint thet the
eomplalnt never did and dossn't yet slate a goed elalm or that

there L& an indimpensable party sbsend, and the objsetion of
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fallure toc state a legal defense may be made by s later plsad-

S ing. S0 why talk sbout the merits when you ars tslking abouy

whether you properly rslse things in your pleadlng? That is
your polat, lan'y 147

LEAY HORGAN: Yes, #ir., You see, you say that the
aefense of fallure fto atate a olals upon whleh relliefl can be
wranted may be tzken advantage of by motlon at the Trisl On the
merits, and I don't think 1t ought to be there. I thiank when
you get to the trial on the merits, the statement of the olaim
tught to make no difference, frankly. 'It iz a question of what
you are proving then. If you don't prove it, talking sbeut
stating a olalm, taklng sﬁjeét&an at tﬁe trlal on the merits
that a clalm hazn't been gtated, geems 10O mé futile,

THE CHAIRMAN: How about an indlapensable pariy?
That can be raised at the trial on the merits, can't 147

DEAN MORGAN: No, not unlegs~-at the trial on the
merlts? Yeas, I suppose so.

PACPFESSOR SUNDERLARD: That renlly goes to Jurisdle-
tion, ‘

TEE CHAIRMAN: Yes. If you strike out "or at tus
trisl on the merits,® you couldn't éake the point about an
indlspensable party belng abgeni at the trial on the merits.

CDEAN MOHGAN: I guess that ig right.
MA, DOLGE: You star % tols by saying that he walves

21l the defenases snd objeotions not ralsed in plesdings or by




1370 Ontario Street

The MASTER REPORTING COMPANY, Inc., 51 Madison Ave.

540 No. Michigan Ave.

Naticnal Press 2idg.

Cleveland

taw Stenography ¢ Conventions @ General Reporting New York

Chicago

Washington

202

motion, I he has walved them, how can he ralee them at the

Cgrial?

DEAN MORGAN: That 18 by an exteption.

THE CHAIRMAN: ‘Yexoept that™,

MR, DODGR: Yes, but Lt 15 suggested that the words
"at the triel® be ellulnatsd,

DEAN SORGAN: Yes. Well, I think you ocught not 10 be
Qﬁls $0 raise the point of fallure to state & legsl defense %o
a eleim or a failure, any more thean s fallure t0 state a cause
of action at the trial on the merlis,

HH. DODGE: Perfeotly trus. -

DEAN MORGAN: It is too late for that, but the fallure
to joln an indispensable party, I suppose, could be proved al
trial.

PROFESSOR CHERAY: If you put under (2) instead of
(1), "the defense of fallure to join an indispensable party,”
wouldn't that do the trick? |

THE CHAIRMAN: Tﬁat is rignt.

DEAN MORGAN: Yes.

THE CHAIRMAN: Transfer "the defense of fallure to
Join gn'iaéisgénaéblé party’ down- to {2). Then you e¢an sirike
out "or at the trilal on the merite,? and 1t will be all right.

JUDGE DONWORTH: I should like to ask Dean MHorgea
1f he thinka there 1s-aéything in this. It may be fanoiful.

Buppose we atrike out as now suggested, and suppose the
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plaintiff says at the wial, "¥hy, he dldn't make any motion

:against this pleasding, and 1% 1s $00 lste now for him to say

it dossn't state & alalm. 8o, LT I have proved what I have
slleged here, I am entitled te Judgment. He has walved the
peint that that lsn't 8 cause of zetion,*

PEAN MORGAN: I don't think There ls anything in
thet, Judge, because he walved the oblection of fallure to
st&§§ a causse, bub not faillure 30 prove a cause.

¥, DODGE: It days he walves all defenses 1if he
hasn't pleaded them or put them Inte & =motlon.

THE CHAIAMAN: I suppose his answer would ralse a
defense to the merlts, wouldn't 1it, 1f he had one?

The Reporter has his notes now to transfer "the
defense of fallure to Joln an indlepensable party" s 1s stated
in subdivison (i) on 1inek92, from that subdivision éaﬁé t¢ sub-
division (2) and souple it up with jJurisdicotion of subjsot
matter, so that failure %o have an indispensable party can be
ralsed by suggestion or otherwise at any stage.

Goupled with that, he strikes out in line 95 "er at
the trisl on the merits®,

DEAN MORGAN: You need lines 89 and 90, that he has
made no motion, that he does not present elther by matiéﬁ'ﬁr'
in his answep, :

THE GEAIREAK:' Yes, That 1s the basis of the whole

rule. If you atrike that out, there isn't any rule. We are
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talking now sbout the exsepilons.

PROFESHCA BUNDERLANMD: The polnt s made there thal,

F

55 we state 1%, "A party walves all defenses® eossTyhiah DO
Goes not present elther by wotion', and e¢ en. He can't waive
Tallurs gé prove, because he couldn't rais$:%h§£ by & mnobtion,
That comes later. |

MR, DOLGE: He ghouldant't %&i%@ it, and yet you say
in substonce that he walves all defenses not pleaded or uade
the subjeet of a motion. e ' )

PROFEBSCR OHERRY:  That isn't a defense, You ave
defending sgalnst the plesding. |

MR, DODGE:  Suppose 1t appears al thejt?iali Puppose
at the trial the evidenoe plainly shows an aflirunative ﬁ@fanga
which, th?éugh a#@rﬁight, wag not pleaded.

DEAN MCORGAN: Then he has to amend, 1 suppose, doesn't
ne?

PROFESHCR CHERARY: If it goss in, our ﬁih§? rule
pakes care of thait. Tae case 1s deolded on The evidense.

M, DODGR:. You say hers that he has waived 1%.

PROJIBSOR CHERRY: No. |

DEAN MORGAN: That ie what you say, all right.

THE CHATRMAH: You walve the Tailure t© atate & de~
fense. Thab is & different thing from @@i%ing a legal delense.

HR. DODGZ: It doecn't say that. It says he walves

all defenses.
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DEAN MORGAN:L That is what 11t says.

THE CHAINMAN: Ch, yea, T sse. Maybe we had betier
133%@ that in and Jjust ginply pransoose Yhe defense of fallure
to join an indlspengable party! ©o subdivision (2.

JUDGE Eﬁﬁgﬁéfﬁz Ang leave in thé failure Lo state a
alalm? | ‘

THE CHAIRMAN; The failure tosHale 8 legal defense
oén be raised at the trial on the merits.

xR, DOpGE: Fellure 0 prove s olailm op the objeetlon
Qf Pailure Lo prove & defense may, of coursse, ne ralsed al the
tflﬁl, regaréless of the plesdingd.

TR GHALRMAN:  why shoulan't a party welve all de-
fenges’? Whether they ave aerltorious or nob, he dossn't need
to set them up in & soticn or in his snawer OF reply.

pEAN MORGAN: Suppose that at the trial, as v, Bodge
sugrested, on affirnative defense appeared on oross exanination
of the plaintiff's own ol tnesses, JLou 8say 1t ie not plsaded.
fe it weived then?

THE OHAIRMAN G fﬁe rle says that you amend your
pl@é@inga, end 1f &Gu do that, then you bave raleed 11 in your
anawer or reply. That 18 Mr. aherry'ﬁlsuggeatian.

DEAN MORGAN: That is right, by the amended answer o
reply. | |

THE OHALRMAN: XYes.

DA MORGAN: Then we pave another rule that the
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pleadings should be desmed amendsd.

e CHATRMAN: I think Mr, Cherry is rights

pEAN MORGAN: I puess that 1s right.

T GHATRMAN: When you once get them in, you have 10
walve them, Under our rules, 1f the proof shows that you have

sgme%hiﬁg that you didan't plead, you oan get an amendment to

put 1% in.

pEAN MORGAN: ‘That is right.

THE GHAIFMAN: They are gréntad wlth great freedom
in the intereats of justice, and even 1T you forpet to amend
until after Jjudgment, the sourt will allow smendment. Then 1%
is in, and not waived, It ig walved on the orlginal ancwer,
but the court allows you to withdraw the walver by putting 1%
in the answer. Then, 1f you never 4o ameﬁé, 1f the issues are
tried by oonaent, you are all right. 8ol don't see why 1%
qossn't work., ‘There has been no trouble under 1t that you
gnow of, has there, Mr. Reporter?

DEAN MORGANT Ho,

JUDGH CLARK: No. I think this rule is well known
ander the code. It goes back to that, I still think that
these sugpestions rather go %o the aeﬁeaéaaﬁials. What people
think sbout is what they can still figgt over, and 1lf we were
only to make 1t in the form that, "1f you haven't foll.owed the
rules hereinbefore §rev1ﬁ@d, you can't do 1t," 1% doean't seen

to me we have sald anything. In one sense 1t seems tO me that
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stndng and not kKeeplog ¢ the resl guts, whieh 1ls the trisl oa

The wmerita. It reslly doesn't say anything mers then we say
above.

TG CHALBMAN: Have you any suggestion for change in

the rale other lhnan {ransposing "the defense of failure 1o Join

an lndispenssble party” down bto the Jurlsdletional polnt?

JUDGE CLARKY OFf course, the way I would do it first
1s that ths redrsft that we nadge--

THE CHAIRRAN {(Interposing): Leuv's forget that. e
are not oonsldering that. '

;m@@\&mﬁ’.wm$tﬁmgﬁmtiw the present, 1
wOula changs the word "state® to "establleh®, leave in the
trial on the merlis and leave in the last sentance.

JEAN MCRGAN: But, Charlle, would you asay, "establish
vees may alasC be made by s later pleading®  of a motiun for
guégmgnt on the §1§aﬁings?

?EGF&&S&SI HERAY: You oan't talk sbout as tabliahing.

JUDGE CLARK: It is possible thab that w@réiﬂg éa&l&
be lnproved. _

MR, TCLMANG Judge Olavk, deesn't (h) deal welly
wlth a1aau¥ﬂ*$ and defenses on paper, all prior to teial?

JUDGE OLARK: Mo, I aldn't %hink 1t dld. OF courze;
that ls 2 questlon. Does 1tY The suggestlon made here is that

it dees, I dlan't suppose it did. In fact, I aldn't suppose
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you needed one very much to deal wlith Just the paper stuff,

THE OHAIBMAN: I think 1t is perfectly olear that wa

[

aldn't have in mlnd that we were dealing with the defense of
Tallure to state & olainm. Ve are dealing with ABule 12(bi{6).
Thaere i@ no guestion aboutl that, The ?h?&ﬁéﬁl@gy of 1f that
was adopted here was ﬁfgiiur& to state a olaim®, .ﬁhat 4o you

mean? UGtate 1% in your pleadlng? That 16 what thst mpans.

" Ta say "prove® Lt now, net'ztate 1%, would give sn entively

difrerant meanlng t0 the olause,

JUDGE  CLARK: You ses, originally, we had two
thoughts lan the last asntenaa. "The objeetlon or defense, 1T
made at the twrlal”., That 1le Just as it was before,

’ THE QHAIRMAN: That makes 1t perfectly clesar that
nen we sald "state a olalim” in 91, we were tsalking about the
vleading, and we were lnvcking the rule that, iF there is
avidenae on thia subjeot and the ilssue is Iried, we needn'’y
regard the comlselon of the pleading.

I don't hear any motlon to d¢ arything other than
transfer that indispensable party matter down to subdivision
{(2). I think we agree to that Just &8 & mabtter of approprlately
connecting the lengiage of Jurisdletion wlith the subjsot matber.
Ig there any Gthé? ghange that anybody wants to move?

PROFESHOR CHERRY: whére does that leave "or st the
trial on the merite®?

THE CHAIRMAN: It lesves 1t in.
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HR. TULMAN: Did you strike cut thoss words at the
beglaning of line 907

THE CHATRMAN: Wo,

M, %GLﬁAH; I think %hey are supsrfluous and con-
Tusing., |

JUDGR OLARK: Oh, no; I don't think 0.  That means
ihst Jyon can't make your motlon-~let me ssa.

TIE GHAIRMANT 1% means that he has waived all the
vef@ﬁaga and objectiong ﬂﬂl%ﬁ% he doss one of two thingsz
her by a mojion or, if he hé% made ne motion, in nhls answep
6y reply. |
4 UEAR ACLaNH A motion &3 herein provided Tor, or in
hig answer or veply.

JUDEE CLARKS iﬁg polnt 1a that he can make o @ila-
tory &etiqn and, Lf you don't have this iﬂ, he can nake othser
Gilatery grounds in his answer. OF course, that is what hs
sﬁaléﬂ‘ﬁ do before., If you coms in and nake some sort of
sppearance, 1t 1s general, but, you 8@e, in the exact words,
1 you left that out, L¥ he hag mads no moticne-

THE GHAIRMAN (Interposing): Then he vould do it

btwlce, two dilatory actions, one by mﬁzian and one by ansyer,
in the ssme thi. e
JUDGE CLARK: Yes: two dilatory anawers,
You sould make up = gaestion as o seryice of process

and & question as to whether theése other matters op venue op
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gomething like thst ars proper, You oould ralse sﬁa by motiong
you sould raise the other in the snswer. This wording says
that, 1f you ralse one by astion, you psiae the other by motion,
oo,

M. TOLMAN: T don't understand 1t that way. Lt
Sesns TO me 30 olesr, as you say, that yéu walve a defense 17
yén dontt ralse 1t gith@r by & noetion or iﬁ,yssﬁ answer That
sgems 0 bs so plaln that this othar langusge sesus to me not
to conform and %o sonfuss.

JUDGE CLARK: Suppose you have the case I put, Fup=
nose you ralse the lasue, by motion, af lmproper vemus, a~d youy
Lose on that. Then you want t0 vralse the lssue of insuffi-
clensy of service of process in your answer. Theprs La nothing
in the exact wording of the rule, 1T you strike ont your words,
Lo prevent your dolag 1&.

MR, TOLMANY Ho, the rule s.ys that you can 4o 1%
in éiﬁhgr vlacs, ﬁhat_yﬁa Gan ralse one on motion and one by
LABwWEr,

DEAN MORGAN: ‘"as herslnbefore provided™, Hajor,
takesn eare of that, |

THE CHAIRMAN:  The point ls thia: You héva already
previded perfeotly elearly up above tﬁat you can make 1t sl ther
by metion or, 1f you don't make 1t by motion, in your answer op
reply. Why repeat that here? Why not simply say, "As hereine

hefore provided, 1f you have done it elther by motlon or answer,®
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and 8o on?  M"If you don't do it elther by motion or answer a8

“the rules orovide, you walve 1t." \Vhy reiterate? IT you have

tried 1t one way, you ean't do 1t the other, You have made 1t
plain in the other rule. Is that your poini?

MR, TOLMAN:  That 18 ny §alnt,_&xéstlg.

JUDSE OLARK: I s%t1ll don't see where, outside of
here, just the point I am making, we have sald elsevhere that
you heve got %o make all your allatory objections at ons time.

| DEAN MOAGAN: You could chasnge it to rezd, "A party
walves all defenses and objeetions whioch he does not present
in the manner hereinbsfore provided®, and let 1t go at that,
"exoent thath.

JUDGE CLARK: The maenner herelnbefore provided is
either way.

DEAN MORGAN: SBupe.

JUDGE OLARK: Of oourse, then 1% seems %0 me we ars
making not only & aaegeséieh éf dilasory procsedings, if they
wigh, but we are also extanéing the rule of waiver {(limiting
1t, if you pleass) béga&ﬁ what the present law is. 1 take i%,
1f you make 2 motion on venue, és I have sald, you would walve
any questlon of the progess. .

SEHATOR PEPPER: 4Am I wrong in the understanding

that what we are now dlswussing is dased on the presupposition

that the dllatory defenses must be nade th@ subjeet of & slngle

motlion?
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JUDGE CLASK: Yes.

SENATOR PEPPER: That has besn hereinbefore provided.

JULOE CLARK:  Whers?

SENATCR PEPPER: I don't know what the rule or numder
of it i3, bub certalnly in say draft that fiﬁally emerges sbout
these >maﬁiens and Pules, we are all agreed thal there is to be
ene motlion, snd only one, as respects dillatory defenses. I anm
aséﬁm;ng that that is provided for. If 1% is, my only poélnt ia
thet we cught nodt to repest the provision here.

7 I gon't see why this whole ﬁhing doesn't gome down
to something 11R§,thiaz #A11 ebjleotions not presented as
hersinbefore provided &ra>wa1vsﬁ, exeept that when at any stage
1t appesrs to the court that no ground for relief has been
saverred or, Lif averred, has not beenfollowed by prcof, or that
the court lacks Jurisdiotion of the subject matter, or thatl
there has besen a fallure to Joln an inéis@éaaaﬁlg party; the
astion shall be alonigsed. " It seems to me 10 De as simple as
tha . -

THE CHAIRMAN: I tell you, I believe Charlie is right
sbout 1%.

MR, GAMBLE: Doesn't (g) gfaviéa‘fer & aiﬂg&a.ﬁa%ien?

'TEE OHAIRMAN: (g) or some pravious seatien provided
that 1f you cnoe ehose the motlon method f@r‘raiging gome of
thesge preliminary defenses, you were through; you eoculdn't

40 it by anawer. I am frank ﬁé'say I have just gone through
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those previous rules, and I don't find that to he so.

PROFESSCOR CHERRY: Doesn't (g) do it?

THE CHAIRMAN: It wasn't (g). "A party who makes a
motlon under tnis rule may Jjoin with it the other motions
hereln provided for and then availsble.to him, I a party
ﬁahe% a motion under thls rule and does not iﬁslﬁas therain
all dsfensss and ebjaetiaﬁs then avsilable to hlm whioh thls
rule permits to be ralsed by motion, he shall not thersafter
make‘a motion", It cdoesn't say he shall not thersafter put it
in his answer,

JUDGE CLABK: That is the point,

THE CHAIRMAN: ‘"besed on any of the defenses®, and
a0 on. Now you eome to (h), =2ndé 1% says you do walve all these
defenges and objJeetlons which you do not present &lther by
motlon as herelnbefore provided or, ir you ha?e made no motion,
in youwr answer or replv.... The 1353 ﬁhat'ycu have trisd to
get over 1s that 1f you have dens it once by motlon, you san't
put it in the answer,

JUDGE GLARK: That 1s jJust exactly it.

THE CGHAIRMAN: I don't think 1t is wvery olesr, far
from 1%. |

JUDGE OLABRK:  QFf ocourse, it is couselvable that (g)
could have boen @xg&éﬁ%é in some way (o sover 1t, hut when
you start expanding (g), you hit something elee. I oan't aay
Tor the moment whether by Just expanding (g) you would do this,
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. but that is the thewy of 1%, and thia 18 &11 built with &

purpose, 50 10 apeak.

¥R, TOLHEAN: 1% sertslnly aees no harm to de 1t. I
ghougnt 1% was a waste of words. I begin to shake a litlile in
ny position.

JUDGE CLARK; I think there is no place now where

ﬁﬁ@ra 18 asny such walver stated.

i

[EAN MORGAN: You are right, Charlle. 1 thoupht
there was at first.
| JUDGE OLARK: Yeu were thinking sbout (g), I think,

but «8 Mp. Mitchell peolnts out, 1t 19 earefully limlted, for
s peason whieh escapes me at the moment. I have forgothten why
we limited (g) to motiong. Can you gell now? These thlngs
all sort of fit in together.

DEAN MORGAN: "Bvery defense, in lLaw or fae4," ..
#ghsll be asserted in the raapénsiv& pleadlng therseto if one
18 pequived, exeept that the Pollowing defenses way" «... "he
made", and ac farth.. | |

IHE CHATRMAN: I agree that 1%t 1s & nalf-baked, bask-
handed, side-swiped @aﬁ of doing 1t ¢ stick in thls clausge
1 f he has made no motion, I don't think that the average
1swyyer would say at onae that, 1f you have done it éy motion,
you san't 4o 1% Ey anawer, and I think if you wanted to 4o
that you ought to have sald pointblank, "If you de shoogs to -

take the motion route on thess preliminary defenses, then you
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shall not repeat the defense and reiterate 1% in your answer.,"

It deoesn't say s6 anyvhere.

JUDGE OLARK:  Or make 2 new dilatory defense. That
ig the point. That may be. I wouldn't asy, however. L do
fael badly sbout the kglfwbakeé. 1 think that 18 not the ex-
pression., It is overbsked, if anything.

THE CHAIRMAN: Has anybody any amendment to suggess
to Rule 12(h}?

. JUDGY CLARK: I you wish, we will go ower thls agaln
end gsee 1f we esn't vut 1% in (g). It is more natural., I
think there wes some rezson we dldn't have 1t in (g . I don't
remember at the'memént. Do you remenber? I don't ses now why
1% couldn't go in (g), that 1ls, the provision of walver we
have in mind.

THE CHAIRMAN: You have to take elther cne horn of
the dilemms or the eth§?, elther motion or answer,

JUDGE DOSYWORTH: It is not unusual for s Judge to
deny a motlon early in a oase and say, "With leave to ralse
the ssne @oint at the trial.? Ve don't waent te cut off that.

JUDGE CLARK: We have nc intentlon of stopping that,
I don't suppose we would stop that., OF aéurs@,>it 1s airevtly
provided that the judge can always postpone a declslon On the
thing. WYe hﬁve‘greviééﬁ that expressly.

THE GHAIRMAN: Let's pasa on. I thlnk that the

Reporter will think that ovepre-
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SENATCR PEPPER (Interpesingl: Because, reslly and
truly, the idea of the sonsolidatlon of defenses is lapliels
in the ldea that we are dlacussing, =bout the wsiver of those
not ralsed. Tﬁat is in the interest of eonsolidating defenses,
I should think, and (g) ought to cover 1% all,

JUDGE CLARK: I can't say Tor the moment why 1t

dessn't., I think we had some resson, but 1% escapes me for

- the pregsent. We wlll look it over and see 1f we can't put it

iﬁ ().

MR, DODGE: I am afrald of the initlsl provision that
all these thiﬂgé are walved unlees pleaded. I don't know
whether "pleaded" means ineluding all thess alleged, luplied
amendments that are made during the trial or not., 1 think we
have %0 be very @grefgl about that waiver of all defenses noi
plesded. | |

THE CHAIRMAN: You can say in your answer, plecding
ag originally drawn or subsequently amended, but I think that
would be implied in the rule,

Wall, we aré on HBule 173,

JUDGE CLARK: I think Desn Morgan objested to the
"Provided® here. I think you had an objection hers, if I re-
member. |

DEAN MORGAN: I probably have, if you have i1t thers.

JUDGE CLARK: Thie 18 & question msinly of fora.

You remember the decision in the Court of Appeals down heve
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in the District of Columblis whieh is elted in the Tootnote ko

bhis rule.

DEAN MORGAN: Oh, yes, I remember that now.

THE CHAIRMAN: Has anybody any propossal to smend the
radraft of Rule 13% _ |

DEAN MORGAN: 1In 1iass 7 to 11, I sugpest that, ine
stead of "Provided, however, that," you say 'gxaept that asuch
@ £lalm need not be so atateé if 1% was at the time the aoction
eeﬂégﬁegé the subjeoct of another astlon pending in another
court,

JUDGE CLARK: That 18 all right, i8n't 1t?

JUDGE DOBIR: “except that" Por "Provided, however,
thathy ‘

JUDGE CLARK: 17That i# in Desn Horgan's letter of
June 24, a polnt he raised somstime baok,

THE GHAIRMAN: Say that again, Bddie. I didn't get
it. |

DEAN MORGAN: My suggestion, what I am reading, is
whut I sent to Oharlie. | g

THE Qﬁﬁ&&ﬁéﬁ: In place of "Provided that'--

DEAN HORGAN: In plsece of "Provided, however, that,"
gay, "except that such a ¢lalm need not be 80 stated 1Ff 14 was
&% the time the esction was commenced the subleet of another

action pending in another court,"!

THE CHAIRMAN: The thing provided does something the
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epposite. It glves an option to state such a countsrelalim or

to omit $0 state 1t.

DEAN MORGAN: No.

THY CHATRMAN: Do you do that by your change?

DEAN MORGAN: No, I don't do it, but I say simply
that he need not, not th&% he may not.

JUDGE QLéﬁKe That ls trus.

THE CHAIRMAN: That is right, then.

Jupowm GLARK: I think the substance is the same, and
T don't see any objection to shortenlaz it up, 4o you?

THE CHAIRMAN: Withont objectlon, MHr, Horgsn's sug-
gestiocn 1s adopted, It is a re-phraseclogy of the provise
olause, without changlng the legel effect of 1%.

Now we come to (1), Sepsrate Trials: Separate Judg-
ments.

JUDGE CLARK: Cn thie I might say that in the orligi-
nsl rules we brought up before there were several géevisians
for geparate judguents and separate triala,‘gnd 80 on, They
probsbly mesnt all the same thing, but there w&é a Ligtle
anbiguity. Se¢ we suggested last tlme and the commlttee declded
that we would tie them all up %0 the one provision for Judgment.
8o in all %hesa'gspa?ate places now, we have inserfed thls
limitation by Peferendento the maln secilon, ﬁh&ﬁh is 54(b).
That 12z the enly change. _ |

%gg CHATRMAR: If there 18 no changs proposed on
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that, we will pass on to Rule 1k,

JUDGE CLARK: On that there is one guestion of detall.
Of course, you will have in mind that thls ls a very subgtantlial
@hanga. We struck out, ln effest, the graviﬁiéﬁ that the
gefendant may cite in & third-party éafaaéa#% and, in affecst,
a0 to speak, force him on the plaintirf.

THE CHAIRMAN: When he is liable over to the defendant.

JUDGE GLAHK: Yes; and that ls taken out heve.

THYE CHATRMAN: We did that in line 5 by atriking out
the worde "or to the plaintiff®,

JUDGE OLARK: Beyond the main thing snd working out
s matter of detail, there is something that My, Hamaond ealled
to my attention, snd I have a long letter in response 10 mine
that I haven't tﬁareughly digested, but I guess we can bring
1t outb.

If you will leook down in line 12, "The third-party
défenﬁant may assert any é%f@ﬁgeé whieh tha;thiréwparty plain-
t1ff has to the plalntiff's olaim." Then there ls a provisglon
that the thipd-party defendant may bring in any elaim under
Rule 13. Th§t ig up above, lines 10; 11, and 12.

¥r. Hsmmond's fundamental point was that the thlrd-
party defendant, that le tiie ney é%f&ﬁé%ﬂt, ought noet to be
able to bring any clailm against the plaintiff who had nol
amended over against him, except one arising out of the same

transaction or ogeurrence that waes sued upon.

e




1370 Ontario Street

The MASTER REPORTING COMPANY, Inc. 51 Madison Ave.

540 No. Michigan Ave.

National Press Bidg.

Cigveland

"Law Stenography ® Conventions ® Gesneral Reporting New York

Chicago

Washingion

220

Let nme say first that I think that ls logleal, and
I shéélé think that was probably what we intended. Before we
go inte that tov muoh, however, I ralsed a question in that
pame connection. We have the provision that a third-party
defendant may asserd any defense which the ﬁhi?dwg&?tg plailntdlt
has te the glainﬁiff'é elalm, That was voted by the sommittes.
That is what the committee desided, but I still wonder if that
18 g proper thing to put in., Ien't 1%t substantive law, really,
how far the new defendant may control the c¢laim agalnst the
original éefsna&nt?' Suppose that the e?ig&gal defendant dcesn't

wlsh t0 make the olalm, should 1t lie in the mouth of the new

 third-party defendant to maks 1t% It may well be that that

will give the new thlrd-party defendant an exouse on lhe elalnm
over agalnst him, but 13 he entitled to ralse the questiin in
the origingl actlon? |

THE CHATRMAN: Clalm over against him? Isn't L%
the original defendant who has the ¢lalm over?

DiAN MORGAW: The plaintiff brings 1t against the
original deofendant, snd then the original defendant eays that B,
the thlird-party defendant, has to relaburse him'in part or in
full or anything.

BENATCR PEPPER; Does fhﬁﬁ extend ln the ocase of the
insurer of the-ﬂaf@ﬁéant?

JUDGEE CLARK: The 1hsufe?, of couree, 1s one example

of the kind of thing invelved. How far the lnsurer may ralse

%
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the defensge 1s a matter of his eontract with the inavred,

'isn‘t 1%, and should we aitenmpt €0 provids beyond the eontvrae

in a procedursl rulet

PEAN MCORGAN: $u§§QS$ that you have one of these
femily avtomobile cases (that is just exsetly the kind of osas
where the daughter doesn't want 1o raise the defense agalnst
her mother. She wants to see the ingur&ne@‘aaﬁgaﬁy 8 tuck.,
Thé«é&ugh%@?, who awﬁaé the automoblle or was driving 1¢, is
inselvent. Do you moan to tell me that ﬁhe insurance company
gouldn't raise the point thet the mother was gullty of con- |
tributory negligence or that the defendant w&é pegligent? It

would be outrageous,

221

t

e)

JUDGE GLARK: Now walt & minute, Lots of things may

be outrageous. I mesn Just that. I mean that the insurer,
wlthout doubt, under the terms of 1ts cuntrant, and go on,
sould say to the insured, "You haven't properly defended and
therefore I am not re-ponsible on my poliey,"

DEAY MOR&a: To the plalantiffy

JULGE ULARK: HNo, he says that to the originsl de- '

fendant. But I think there is very serious doudbt whether the

‘ingurer can say 10 the plalntiff, "You osn't have & Judgnent

against my insured because I am going to make a defense that
my insured won't make." 1t seems to me that there, under the
gulse of a procedursl prule, you are golag to try to right

what you gay ls a manifest inlJustice but whilch the parties
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want.

THE CHAIRMAN: You mean, instend of allowiang the
iﬁsuraﬂ&é aoupany thal has been brought into the case Lo ralsue
the defense the original defendant doean't want fo ralse, you
forbld the third-psriy lnsgureance company 10 do that, and ﬁ%%ﬁ
cuenpel 4t to resort, in & 3uit‘&g§insﬁ'tﬁa y@iiéy, $0 alaln
th:t the ordglnsl defendant hasn't properly defended the case’
| DEAN MORGAN: It will teke two lawsults instend of
one.

MR, HAMWOHD: I don't think so. Way can't he make
th:t as a defense to the counterelaim?, |

SEAR MORGAN:  Thet &8s whet I sald. wWhy shoulén’t he
make 1% & cefense 80 far as he ie concerned, snd he ocan ss8spt
any delense. He can show that the defendent lsn't responsilble
to the insurance coupany For the purpose of showing that he
ogght not te be able to respond over, and if the defendant
himsel? wants to let the plaelntiff get n Judgment agained him,
that 18 a different matier. This is t¢ prevent an injustlce
agalngl the defendant.

THE OHATRMAN: I would appreciate 1% if you would
point out the ewact wordlng in this dreft that you have got,
th%% you are referring to, and state just whet 1t does and
what you think 1t ought not to do.

JUDGE OLABK: It is a1l tied up wAth thle question of

how far the third-party defencant may ccunterclalm, and so on,
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but for the moment it would seem to me that the sentence in
lineg 17 and 1% ocught o come out.

THE CHAIRMAR: "The third-party defendant may assert
any defenges which the thlrd-party olaintiff has to the plain-
£12008 olaim, |

JUDGE CLARK: Let me %XQl%iﬁ Just & 1little more., IFf
you will leook st the previous gentence, you will see there that
tﬁa_tﬁird*§ﬁrty defendant, that is the new man brought in,
shall make his defenses as provided in Rule 12 againet the
Lhalrd-party plalntiff., That 1s sll covered. If he has any
defeonse of lmproperly taking care of nls interest, and so on,
he makes 1t all there. Lines 12 and 13 add something more,
What they say is that the tnird-psrty defendant may sssert any
defense whlch the third party has to the plaintiff's clalm--
not to the third-party plaintiff, the origlnal defendant's
¢laim, but to the plailntiff's olalm. I say that I think that
la substantive law in the gulse of procedure.

SUNATOR PEPPER: HMay I inquire against whcé the
Judgment would go 1f, in an asocldent case, the ﬁafenéént brings
in the insurer as a third party, and all the defenses thst
elther wishes to ralee are ralsed and disposed of adversely®
If there is a Jjudgment, agalnst whom does the Judgment go?

JUDGE CLARK: It would have t¢ be a kind of divided
Judgment in that case. The judgment in the Pfirst instance

would be that the original defendant must pay the plalntifyf,
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and then there would be a Judgment that the secund defendant
nays the Plrat defendant.

SENATOR PEPPER: But there certalnly seould bs no Judg-
ment in favor of the plaintiff agalnst the thlrd person.

JUDGE GLARK: Not unless he amends. ‘That 18 the
ehange in the rules,

QENAT (R PEPPER: But no amshdment would ocover it
begguse there 18 no privity beltween the ilnsurer and the plain-
tiff. There is no legal relationshlp that I can thlnk of, 1ls
there, which glves the plaintlffe-

JURGE CLARE (Interpesingl: I think you are rlght as
& primary makbter, although statutes are very wdusl that éa
provide. ¢

THE CHAIRMAN: Buppese, lnstead of its belng an lnsur-
ance ocompany, the defendant who was glalmad o be negiigaaﬁ
was sued in & personsl injury essge, and there was some Other
party involved 1ln the action snd he was interpleading.

SENATCR PEPPER: Abt  In ihe ocase of the joint tort
or in the case of any orliginal csuse of actlon sgalnst the
third person, I osn understand hls belng brought in, snd then
when the judgment goes ln favor of the plalntlff, 1t goes
@gaiﬁat all thoese who are on the record. Hut thls way, you
bring in somebody agailnst whom the plalntlff has no @&uée of
agtion on sny theory. |

THE QHAIRKAN: That ls right.
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AR, DODGEY éné the thlrd-party defendant’s only
“defense, admiiting that he is liable too I¥ the defendant ia
lisble {0 the plalntif?, is that the defendant Ls not liable
to the plalntiff. To say he ean't set that up and prove Lt ige-

JUDGE CLARK (Interpeosing): I think that is not the
effect of tuls. The third-psrty defendent, under lines & and
9, can put up all the defenses he has sgainst the origlnsl
éé@éééan%. That is so stated there,

| BENATOR PEPPER:  All the defenses?

JUDGE CLARK: Wnleh he hawg, thal the defendant has
improperly locked after his own interests, or whatever the de-
fense may be.

SENATCR PEPPER: But his only defense as against the
original defendant 1s that the original defendsnt is not liable
te the plalntiff for such-snd-such reagons,

JUDGE CLARK: Yes., He puts that up under 8 ang g,

But now, wnder 12 and 13, there is an original provision that
he may sssert any ﬂﬁf@ﬂ%@@ which the third-party plsintif? has
to the plaintiff‘a'elaim‘

DEAN HOHGAN: That i right, fa?.ﬁﬁe purpose of his
obtigatlon 10 the defendant. That is what 1t is for,

JUDOE CLARK: You have slready covered that.
DEAN KORGAN: 1 don't know whether you have,
JULDGE CLARK: Of course you have.

DEAN KORGAN: I gon't know wh@ﬁﬁar you have., Your
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technicsl defense against the defendsnt there would be that he
had interfered with your contrel of the action very frequently
in the insurance case.

JUDGE GL§RK: fou see, we really are not at one as
to what thesge simple words mesn. Of aeu@se,'it may be that
they é?e clear, and I don't see 1%, I say these slaple words
mesn that the new defendant may put up the defense to the
plﬁiﬁtiff becauge 1t gseene to me that is what 1t says,

DEAN MORGAN: A1l right. I grant that. Then what
is the resul t? 4

JUDGE OLARK: The result is that the plaintiff cannot
take 8 Judgment sgainst the original defendant which the
original defendant is willing thst ne'shmulé take and which
the plaintiff wants to take.

DEAN MOIGAN: In other words, the original defendant
san't confess Judgment; is that 147 }

JUDGE OLABK: Yea. That 18 one,

DEAN MORGAN: You won't let the court deoide 2 moot
oase, whlch 18 reglly whet 1t zoounts to, lsn't 1t7

PROFEHS(R MOORE: The eriginal defendant may have =
personal defense. He may not cere to interpose the statute of
frauds or the statute of limltations,

DEAN MOGAN: Thers might be & statute of liait ations
good ag:inst him, and he mlght not want to plead it. He might
think 1t an lmmoral defense. He might think the statute of
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Trauds an lmmoral defense.

THE CHAIRMAN: If he doesn't plesd 1%, how oan it be
that the third-party defendant %h@ hug been brought in is
Lisble over to him? I don't understand that. As a. usual
rule, ordlnarily one person is lisble over é@ anGther bDeosuge
the other is lisble. If the other isn't 1llable or, L¥ he 1s
but had some defenses like z statute that he could have gotten
éﬁt,ef the clalm and dldn't assert them, why should the surety
be called on to make good? I don't get that,

JURDGE ULARK: He probably wouldn't be, That is,
probaoly the law of insurance ccntracts or 'the law of surety-
shiip or wyhatnot will tuke care of 1%, 80 you don't nesd lines
12 and 13,

THE CHAIRMAN: But the trouble 1s that the sure ty
has been brought in in order teo be bound by the result and get
a Judpment over ageinst him in the GaBe, aﬁé If the Judument
il rendered ln favor of the original plainbiff against the
original defendant in thet kind of sult, what positlion i@ the
¢ther party to the astlion in, the surety brought in, to say
thet the Judgment ought tc¢ have--

JULGE CLARK (Interposing): He says 4% »i.t in the
plesding, "My anewer to you is that you have net, in thls very
game action, pleaded the statute of limitatiﬁns, ag you should
have," |

MR, DODGE: That may not be & defense to a surety.
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JULGE CLARE: "Thersfore, you cannct get any Judgment

apainst me. "

i, EQ&@%; It may not be o defense sgeinst a surety
whe has agreed deflnltely, without any qualificution, 1o Day
any Judgment thal may he peoeverad against faa growing out of
these clroumstances,

JUpeE OLARK: If that is true, then we certainly

ouiht not to do this, Ny polat 15 not the morallty or the

justice of the thing. 1t is that, under the gulse ¢f provedure,

you are changing very lmportant rules of substantive law. i%
15 just a procedural vule. You are saying, ln & progedural
eule, that, whereas formerly without thls rule the plalntiff
ané the defendant contrelled that Litlgstion, thls third party
comgs in and he now to thisz extent--

THE CHAIRMAN (Interposing): He dossn't ocoue in. He
i1s dragged in by the nape of the neek,

DEAN MOHGAR: B8y the other fellow.

JUDLE OQLARK: To this extent, he controls. [ may
say that I don't belleve that that provision 1s really good,.
in adaition 1o certain ambigulty as to whatl 11 means.

DEAN MORGAN: 1t may be, Charlie, that it ilan't good
o pﬁavant & Judoment against the orlglnal defendant.

JUDRE CLARK: That 1s Just what I mean,

PEAR ﬁﬁﬁ@ﬁﬁ{, & jud.ment which w111l bind only the

original. adofendent but not the third-party defendent. But it
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certalnly seems to me 3% As zood Lo prevent & Judgment in faver

i

©f the defendant whieh will bind a Lhirdepsriy dsfondant, -nd

Phat Lz whst we put Lt in Tor,

THED UHAIRMAH:  The 1ines 12 and 173 that you oblect
to, I think, are thess: "The tﬁi?é*?&?ﬁf.ﬁéf%ﬂﬁ&ﬂ% may asserd
any defenses which the third-party plaintiff nas $0 the plaln-
tiffia elaiﬂ;* You cobleet to that, don't yout

GLAk:  Yes.

THE OHAIZEAN: I you strike 11 ond, 11 doesn't say
the tnird party say assert asgalnaet the third-party »lalntlfl
Lavk of sny defenszes or his fallurs to assert any defonses

the orlginel plaintiff, Ir y@u strike out thoae tw

clauses, you ralse the inference that the third-party defendant
couldn't olalm a8 against the third-party »laintif? that the
thdrd-party plalntiff hadn't ralsed all hils pr@§ar'§$f@ng§$.

RESTES s $Lgﬁ§: I shouldntt think that was s possible
sonstructien in view of the wlae, exeluslive statement in ths
previoua sentence: "shnll maKe his defensee’--hle legel de-
fenses, the defenses tihat the law glves hla.

Hil, LODGE:D  Suppose the otnitract is Lo reladurse the
gefendasnt for any money for which his is liable %o the plaintiff,
He is sued by the plalntiff, and this third psrty is brought
in, and the defendant then conlesses Jjudgment. The only ques-
tlon between him and the defendant is vhethsr the origlnal

fendant was lisble $0 the plaintiff. That sertalnly can he

%
%
z
i
z
3
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ﬁrieﬁ in thst csse, can't 1tv

JUDGE GLARK: I sheuld say L you 0% & oontragt--
thet len't the way lnsurance contracts are drawn. A3 we know,
insurance contracts alyays provide that 17 the defense len't
lunedlately undertaken, snd #o on, snd tﬁﬁré Are even provi-
slons a8 to controlling the defense, but suppose you 4ot a
zontract Lo pay %ny Judpment Just llke thst, then I say all
€h§ mQ?§ suould you not be able, by getting in the fedsral
tribunal, 9 4o sosmethlanyg you woulan't be able 0 do 1n the
gtate sourtd., I don't belleve the courts would let g&u; Xz
you maede an extenslve agreement Lo pay . snytilng that the ﬁﬁﬁgr
fellow hads confessed ageinot himself, then you cught to have to
pay 1i, and Shere ought not Lo o8 aome rule of procedure in
the f%d@?alla@urts that says you don't have to.

THE CHAIRMAN: Uharlis, that ilnterests me, because I
aon't conember sny tlme in the history of this committes that
you have ever cunoeded that a thing was substance, and nog
procedure.

JUDGE CLARK: I think there 1s something in what you
aay.

THE CHAIRMAN: 1 want to call your attention to this--

JUDGE OLARK (Interposing): I think that point is
well Taken,

THE CHAIBHAN: -<that the tuird-party defendant doesn'y

come in on his own motion under tlds rule. The original
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dsfendant drage him in, forces him Iinto the case, and 1f you
}kﬁVQ a rule that saye b0 the original defendant, "If you bring
in tnls third-party defendant by the seruff of hie neok, then
he i1s pgoing to have the privilege of seeing o 1% that you
assert every defense against the §1§int1rf,§ 1t there is & nmat-
ter of right involved, he has agreed right then and there, by
h@ﬁgﬁg*hﬂniﬁ, thaet he may siep lnto sontrel of the dsfense
gd?fiaiansly to rales every poessible defense that the orliginal
defendant had. The orlginal defendant has walved his right
to walve hie defenses., Do you see my point there? ' |

JUDGE GL&RK; I see 1%, but I am not oonvineed, I
must say.l
| THE CHAIRMAN: I think when yau_ha?a a rule that says
that the origlnal defendant ean bring in a third party snd make
him & third-party defendant, that he 1s liable over to the
origlnal defendant, 1f you in that rule say 1o the originsl
defendant, "If you do that sort of thing, your Ifreedom Lo con-
trol what sort of gefenges you are going t0 ralse ls gone, and
the fellow you dgrafted ln the case for the purpodse of geitting
2 guick Judgment ageinst hinm, in a 31?#1%, ig going to ve in
s position bo see to Lt that you, the orlginal defsndant,
raise every defense that might defeat the elaim." ,

JUDGE DOBIE: It wmight very well be that for
strategy or tactics there are sometimes certain defenses he

thinks he has a fsirly good chance on on the maln lssue, but
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ﬁ? belleves 31t will be bad for hlwm before the Jury.

PROFESS0R CHERRY:  Then he doesn't have to bring the
stranger in.

JUDGE DOBIH: I know, He wants to bring the stwanger
in, but he dopsn't want $o make the %tf&ﬁgﬁé dominus 11tis
and plead for him. Maybe your ldea then ig that 17 he {akes
the beneflt, he mush aooept the burdsn.

h JULGE DOIWORTH: It len't a beneflt. He has been
dragzed in, snd the man whe drags hlm in must ablde by the
scnsequencs of dragging him 1in.

THE CHAILRMAN: As s§$aifiéé in the rule, bsfore he
drags him in,

JUDGE DONWORTH: As speclfied in advence. He knows.
the optlon, and he sleots té bring him in,

MR, DOLGE: I move that the rule stand as weitten in
that raaspeot,

JUDLE OLARK; Without going too far, I will say that
the rule in thst respeet len't very clear, bgoeuse lhere is
8511l a good deal of questlon as 0 what 11 means. I am not
sure whal Dddlie has come around to think, snyway. Wnen we first
gtarted, I think there wus a suggestlon that this metint any
gefenses, th-t he may valse the defenses but ralse them only
againgt the original defendant. Taet 18 ¢ne meaning of 4%.

I sheould think that wasn't the E%anlng that reslly agglieé here,

bvacsuse I think that part of the rule is already coverad in
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liﬂea‘é 0 12, Bub 47 it nmeans that you supplant the defendant
in the original actlion, I don't think tha® you would over have
a defendant greamlng tnal by é short-cutl whien is announced &s
a orocegural short-cuy, he L8 walving Lmpertant rights, I

5

ne is, of cowrse ne ien'l going to do any elting In, and 47

i sl

&

you make this & Eind of trap for hiwm, & pehally, I elnosgt

think 1t ocught o ve stabed.

PROITLSSCR SUNDERLAND:  what you are wying to do is

to keep this originel defendant from springing a trap on the

-thi?d narty.

JUOGE OLARK: It isn't s trap, 1T that ls the pro-
visicn of the law already, Af that is the provision, elther, of
hiﬁ gontract.

JUDGE DOBIK: ﬁsarwaﬁtﬁ find many such ceniracts,
Charlie.

JUDOE ULABK: 1 don't think you will, as & matier of
faoct., I don't think you will anywhere, but thsat le aitl the
more reascn, becasuge AP the eantraat_gc¥@?&s it, then you don't
want & vule butting in to vary the contraect, nowsver it magtb@.
The insurance conifract, I think, normally wbuld have very sare-
ful provisions on this. _

THE CHATGHAN: Tell nme, ﬁﬁaflia, is any oriticlan
medge ¢f the elsuse that ie underlined, "and nay sgsert any
¢laim which he might have atperisd iﬁ ap original action®y

JUDaE CLARK: Yes., Az a mabtter of faog, that is in
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part whers the dlscussion origlnally arose. Mr. Hammond wanted

t0 sugmest that that sentence be changed t¢ 1lamlt the third

- party's counterslaim. This 18 the way Mr. Hommond wenis %6

make it read, 1f at all: "The third-party defendant may assert
agalnst the plalatiff any clelm he has ag&ié%t hlm whioh |
arises éut of the same transaction or cceurrencs that is the
subject matter of th@.glgiﬁﬁiff‘é elalnm agninst the third-
paety plalntiff,®

| THE CHAIRMAN; That is pretty tough on him beoause,
1T he were sued in an independent sult, he wouldn't have any
such limitation. He could assert &ﬁy‘eeuntgrslalm he had
agalnegt the origlnal plaintiff arising out of anything, but
if you drag him in by force as a third-party defendant, tﬁeé
he loses his right t0 assert oulside counterclainms, bec&aserasr
can sst off againat the plaintiff matiers arising e&t of the
gome transactlon., That is hardly falr,

JUDGE CLARK: No; walt a minute, If the plalntiff
asmends later on {(you ses in lines 16 to 19 the plaintiff may
amend), in that oase My, Hemmond and I would agree than then .
you make the claims against the plaintiff as wide as 1T you |
had originally been Jjoined; but 1f you sre dragged in aznd if
the plalntlff doesn't secceplt you as a defendant, you gee, our
general ldea is to keep the controversy between the two defend-
antg,

THE CHAIRMAN: Yes.
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JUPGE CLARK: Both my suggestion and Hr, Hamaond's

are slong the line of peparating the controversy as Just be-

tween the defendants, unless the plaintiff accepts hiam. If the

plaintiff accepts him, then all these restriotlons are off,

“put Lf the pleintiff doesn't aceept him, then it is in gensral

ay theory and, I think, ¥r. Hamaond's, 100, thst tie olalm
gshould be Jjust between thoss two.

_ THE CHALRMAN: Then 1f you amended 1t up ahe?a in
line 11, which says the thlrd-party plalntiff "may asseri any
claim whleh he might havé agserted in &5 original astion®, 80
as 10 suny, "any olaim he might heve amsgerted against the
original plailntiff in the ¢rlginal asotion, provided 1t arlases
out of the same itransaction", then &ewa below you would have
to say, in 16 toc 19, which now says, "The plaintiff may amend
his pleadings to sssert agsinst the third-party defendant any
claim wirddioh the »laintiff might have asserted agalnat the
third-party defendant had he oeen jeinsd originally as & de-
fendant™, that "as such, the thlrd-party defendant ocould
assert a%y clalm, regavdless of waether 1t sarose cut of the
gsame transaotlion.®

MR, HAHMCHD:  Thest was the thoupht.

JUDGE CLARK: Yes, BHr. Hamuond has gone into that
very extensively. He has even given me a redraft. Suppose you
take up the battle for a while, Mr, Hammond.

DEAN MCRGAN: OChsrlie, on the Jurisdioctional guesilion,
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you have to hsve diversity between the plalntiff and the third-
éarty gdefendant, o assert a eclaim against him, haven't you?

JUDGE GLARK: Well, cases have 80 held, and that is
likely to be the rule.

DEAN MOAGAN: But a8 between the defendant and the
third-party defendant, that is an anclllary proceedlng snd you
don't have to have 1%, as I uaderstand. am I pright there?

JULGE §L§3K: Agaln, a goeod many cases have held. I
mlght say that the lnsurance companles have agresd to that, |1
qon't suppose you can say it is settled. I think the betier
way Lo héve the law sottled would bs Jusi as you say.

R, DOmGE:s Je there any Jurladicotlonal requirement
of residence as belbween the defendant and the third-party de-
fendant?

JUME OLARK:  aAs I #2ald, the Insurance Uounsel ralsed
the question that there would have to be. To date, the lower
aourt decilsiong in general support Rule 14 pretty widely, on
the theory that the controversgy lg anclllary. I think that that
contentlion can be well supported as between the twyo defendants,
It 1o & 114tle more diffloult to support 1t as betwesn Yhe
plalntdiff and the new defendant.

MR, BODGE: We have assumed that the defendant ocan
gummon 1n anybody who can be reached by process, no matter
where he livea®

JUDGE CLARK:  We have, yes,
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THE GHALNMAN: Subject Yo the genersl clause. e
«Gon't say anything sbout Jurisdiction in this partlculsar rule.
#e have the general rule, of course, that nothing in these
#ules shall be construed as an atteapt Lo enlarge Juriasdicetion.

MR, DODGE: I had forgetten whaes ihe assuwuption was,

JUDGE CLARK: We haven't very direstly settlsd 1%.
You van't gay that 1t 19 settled aa yet by the deoislons, be-
cause practieally all the declsions on that polnt ars distriet
eocurt deseliglons.

SENATOR PEPPER:  How would it work out Jurisdiction-
ally in a ocase whers the defendant is the lnsured snd the hird
party 18 the 1nsuref, whien the plalntlff is a aitizan of A,
the cefendant 18 a citizen of ¥, and the insurancs company isg
a oltizen of X, another state. what can the cefendant do in
B to bring the oompany 1n X into the Jjurisdiction of the dis-
triet ccurt 1n'§? ’

JULVE CLARK: Your case is a comparatively gasy one,
sssuming you get service of process on that, There always has
to be service of process.

ODENATOR PEPPEH:  Of course, if the gompany is deling
buslnegsg~- ‘

JUDUE CLARK (Interposing): But you have assuned
there the requislite diversity ae $¢ e=ch angle.

SENAT (R PEPPER: I have assumed the reguisite di-

versity as to A and B, ang there is diversity as %o X, but I
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was wondering, as a practlieal matter, 1f the cnly way of get-

e

“ting ¥ in is where X ls doing business ln B,

JUDGE CLARK: Yes,

SENATOR PEPPER: Then I was golng to assume that X
ig & oitizen, alac, of B, so thal the plainilff, A, h%s a
slalm agsinst defendant B in the state of B's residence, and
X, who is 8's insurer, 1s s8lso a resident of the same state as
éh@{defend&a%. ,
| JUDGE CLARK: A8 to that, the argument--and I thlnk
it is @ sound arpument--13 that the elaim between B and X i3
enly anoclllary to the maln dispule, and you don't need nsw
Jurisdlotional grounds.

SERATOR PRPPEI  That depends upon whether iﬁ ig &
case in wihich the third person was somebody originally liazble
to the plaintiff or whether the plalntiff's only claim against
him cones tﬁ?ﬂugﬁ the plalntiff's cause of actlon sgeinst the
defendant,

JUDGE CLARK:  We make the argument--I put 1t in this
hesltant way Decause 11 hasn't been settled. You can't say 1t
hsas been gettled., It has been held by some dlstriet couri
cases, Mt we make the argument, In effecl, that this is simply
a way of earrylng out the right agsinst 3, and B brings in the
man wio really should pay, and it is mnelllary to the maln
¢lspute. There ls a 1ittle gup there, and that is why I have to

put 1% with a bl of apology. If you were to say that you
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oould put the three partiles in one sult only where they gll

" ocould originelly have been sued as now in the same Jurdsdlotlion,

you wouldn't have jurisdietion.

SENATCR PRPPER: Yes.

JUDGE CLARK:  But if you raﬁien&iizﬁ 1t and say that
thlis is really a way, 80 to speak, of enforeing the Judgment
agalnst B, you do have.

SENATCR PEPPER: I see.

JURGE OLARK: There ia an addiiionzl polint, however.
Buppese that X 18 in A's state 80 thaﬁ now B ean bring X in.
Thér% is éiversity there, but how about the plainiiff's anend-
ing ever as to XY

DEAN HOREAN: He can't do it

SENATCR PEPPER: The plalntiff and X being in that
case oliizens of the same state?

JULGE GLARK: Yes. On that, we had a cage before
us in which the district eourt had held there was no jurisdlo-
tion, znd we sidestepped 1t there and threw out the jolndsr on
another ground, but I thiak that 1t 18 pretty hard to find
Jurisdiction there,

DEAN MORGAN: 4And most of the dlstrict court cases
den't allow 1%, Jen't that right?

JUDGE CLARK: I don't know....

JUDGE DOBIE: Haven't there been some cases the other

way ¢
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JUDGE GLARK: 1 think seo,

CJUDGE DOBIE: A Judge éeeiaaﬁ ong in West Virginis,
Gharlle, where he anld 1t dldn't make any aifference about the
sitizenship of the third pariy.

JULGE OLARK: Mr., Oglebay saye there ls one case in
the Hastern Distriot of Pennsylvanla. Judge Knight held
there was no Jurisdietion there, We affirmed it on tﬁ@ ground
that you couldn't olte in a fellow whom the plalntiff wouldn't
&acé@t, under Hew York lasyw. Do you remember the ﬁﬁma'éf the
ease ln thaty

¥R, COLEBAY: 3klar v. H%yas? or something of the
sort, 1 believe that le 1%,

THE OHAIBRMAN: - Am I right sbout thle? I muat confess
I haven't understood 1t thoroupghly. There are two pointe, are
there? The first is vhether tie third-parity defendant may
assert any defenses whiech the thlrd-party plalntiff has to the
plaintiff'e ¢laim? The guestlion of the right of the third-
party defendant to come in ané assgét agalnst the plalintifrf
defenses wnich the original defendant deesn't wasnt to asaert
18 cne point. The athar.is about this elause, "and may asssrt
any claim whloh he might have asserted in an original actlon.!
The propossl there, that Mr. Hagumond makes, is to limit that
to clalms arising out of the same transaetlion, unless the
plalntliff accepts the defendant as the fellow that he ls going

after, in whioch case then he could assert any countarclalm.
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Are those twe separate prosositions?
JUDGE OLAAK:  Yes, I think that states Li, doesn't
1%, Mr. Hamnond?¥
HANHHMD:  Yes,
THE 6§§Zﬁ§§ﬁ: I doentt ?smgmﬁar %%éiﬂg Hr, Hamnonda's
redralt, Was that widely distributed?
JUDGE OLABK: ¥o. Yt came 50 ms Just thls ﬁu?ﬂ’nm,
«ad~I hove hardly had time to read 1%. )
| THE CHALBRMAN: We have a propesal nevs that we haven't
a draft of. It is pretty hard to deal with At., What is your
rlessure now? ,- 4
JUDGE CLARK: Do you want to explain 1t any more?
B, HAMMOHED: I ocan have 1t mimeographed, 17 you wish,
%omer%&@ meﬁning.
DRAN HOAGANT Yeour ides 1g ﬁhat it ought to have
arisen out oF the same tronsaetlon;. ls that 1t7 ;
M. HAMMCHND: That was the whole ides &% the laat
meetlng., Nobody meaticned sanything exeent something thal arose
out of the asme osourrence or transaction as tiie elaln of ths
plalntiff a» "@inat %hé orisinal defendant.
SENATOR PEPPER:  That i3 to say, the »laintiff had
an orlginal elailm agalinst the third oarty whioh he 4id nog
pursue when he sued the deofendant?

DEAR HMORGAN:  That in right.

SERATOR PEFFIR: He had a olalm directly againgt the
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third party, had he not? If 11 arose out of the same transaec-
tiﬁﬁ, the third party was elther a Joint tort~feasor or a 00~
promissor, or in some other way there was privity between him
and the plalntiff.

MR, HAMMORD: Yes,.

MR, DODGE: That refers only to clalms agselnsi the
original defendant, ‘"and may assert any gleim which he mlight
havé asserted ln an origlnal action® agaiﬂgt'tﬁe defendant.

DEAH MCRGAN: Thia la another point,

M, BODGE:s  Aren't those the uﬁdsrlyiag words that
we are dlscussing’ |

DEAN MCAUAN: He is down to 16 snd 17: "Ine plain-
AL may amend his pleadilngs to assert agsinsgt the third-party
gefendant any olainm®,

_ JUDGE DO wORTH: I had suppoesed that all this we
wyare talking zbout were matters growlng out of the same transg-
setion. I aildn't suppose that you could bring in a third
party by another promissory note oase.

AN MORGAN: When you once get nim in, though, you
can treat him as 1T he had been a party from the beglaning,
according te this, ané you can Join as many clalms ageinst him
as you might have in the whole. That is what this criginal
notion was., Of course, the eriglnal notlon was that you were
golug te try te olean up in one lawsult as many things as you

possibly could, and you Juat threw them all in, prasgtically.
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That 18 the reason we had the "or t0 the vlalntiff” up here in

2ine 5; "may be Liable to him or to ths plaintiff", and so on.,

M, DODGE:  Ye out that out.

DEAN HMORGAN: We out that out because it had been
held that you couldn't make the plaintlff amend. If you
aculdn't make the @l&in%iff'aménd, 1t didn't d¢ any good.

THE CHAIAMAW: In this redraft, in line 5 we have
Strigkgn out the words "or 0 the plaintiff” in that sentence
wﬂiaﬁ sllows you %o bring in a8 a third-partsy defendant "a
peraitn not a party to Lhe actlon whe ls or may ve liasble to
him" (that is, the ouriglnal defendant) "or to the plalntiff?,
We have stricken outb the words "or to the olalntliff® a¢ that
you ¢sn bring him in A0 he ls 1liable over to the defendant, but
you can't bring him in wmerely because he is llable to the
@?iginal plaintlif,

SENATOR PEPPER: My, Chalrman, len't that the end of
Mr, Hammond's idea about its growing outl of the same iransac-
tion?

THYE CHAIRMAN: That 1s Just whalt I was lesding wp 0.
Ab least as far as the origlnal plaintiff is soncerned, tols
icea of that third-party defendant's ssserting counterclalms
againgt the third-party plsiniiff certainly doésn't arlse
unleegs the »lalntif{ nas a direct clalnm ag%ingt the third-parvty
defendant.

You really have two types of cases hare. You can't
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bring a third-pacty defendant in mersly becsus¢ he 1ls 1llsble

‘o the plalntiff. You can bring him in if he ig liable over

$0 the defendant, and 1t may e that he is not only liavle Over
to the defendant but lisble to the plaintiff, too, There sre
twe typss of cases that are possible hers, évan with tids
amendment, s0 when you get thle tudrd-psrty defendant, 1t nay
be that he aust be llszble over to the defendant or have &
olalm of 1liabllity before you can brlag him in. It may be
that he 1s also lisble to the plalatlff but that the plalntiff
hasn't yet seen fit to sue him, ‘There are the two different
situatlions that arlise,

| In the first case, where he 1ls only 1llable over to
the gefendant and there 1s no Llsbllity to the plaintiff, he
can't be aeserting any claims agsinet the plainiifs and cught
not to be allowed to--ccunterclaims or whatever--but 1f he 1a
not only llable over to¢ the defendant but 1s alav hag ssgerited
11sbitity againet him by the plaintiff, then he ought to be
able to assert agsinst the plaintiff any counterclaim in the
world that he has, whether 1t 18 arising out of the game trans-
action or net, Those two things, 11 seoms to me, have {0 be
horne in mind.

I would have to study MHr. Hanmond's ldea %o agee

whether 1t carefully distinguishes between the two possible
sltuations., When 1t comes te zegseriting defenses apsingi the

#Laintdlff or counterclalms against the plaintiff by the thira-
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party defendant, you have 0 Kndw whether 1% is one slituation

or the other,

SENATCR PEPPEA:  There ave twe typleal cases. OUne
ia the casge of the plaintdlff sulng a defendant »ho 1l the
insured, As agasinat the insurer, the ?laiﬂtiff has no dgiregt
¢lalm ot all, The eonly interest of the insurance company is
the élaim @f‘tﬁa defendant against it.

The other case las the case of two Jolnt tori-feasors,
of wnom the plaintlff sues only one, but there 1s by statute
g orlght of contribution in favor of that defendant ag&iaat_
the absclute Joint tort-feasor,

Those are two radieally different ecases. In the
second, 1T the Joint tort-fessor is brought in and put in the
record, he ought to ha-e hisg counterslalam ageinst the plaingiff
a8 freely ss the origlnal defendant.

THE CHAIRMAN: Provided the plaintiff wante 1o suse
iim,

SENATCOA PEPPER: Of course, the question coesn't
arise unless the defendant brings him in,

THE CHAIRMAN: If he is brought in, still you can't
foree him on the plalntiff unless the glaiﬁtiff wants him to
be sued, you see.

SENATOR PEPPEA: Yes. - ‘

THE Gﬁﬂlﬁﬁﬁﬁ' S0 I think 1f you are going to juggle

around with what kind of defenses he can assert, what kind of
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counterelalms he may aesert, againet %he.ﬁlaiatiff, you must
bear in mind all those differences,

M, GAMBLE: Mr. Chailrman, wouldn't 1t be well to
zget Mr. Hammond to draft coples so we can see 17

THE GHAIRMAN: I think so, yes. ‘ﬁﬁﬁ myself, I don'y
gragp tids until I get my nose down ba soemethlng ésfiaiia that
I can resd. |
| MHE., GAMBLE: I confess [ am in a state of sonfusion
sbhouy 1%,

JUDGE DOBIE: It is hard to visuallze all these
things and to balsnce them all, Just how thsat would come up.

JUDGE CLABRK: 1 rcan resd 1%, 1if you like, I agen't
think 1t would stop hinm from having 1t done, but would you
like me %0 rezd 1t7? I think I ean shorten 1%.

SENATIR PEPPRER: Let's hear 1%,

JUDGE CLARK: I can give you thls in Just short order.

I won't try to give the whole business, but I think I osn give

1% very shortly, se you may have it in mind.

Loek at line 11, You will gee the provision there 1a
that he may put in®his counterclaims and crossg-olaimg against
the tolrd-party plalntiff, or any other party as prévzéad in
Rule 13, and may assert any olalm which he might have asserted
in an original action.®

Then, the next sgentence, "The third-party defendant

- Mmay asgert any defenses waleoh the third-psrty plainitif! has to
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the plaintiff's olaim.?

? ¥y, Hemmond restricts thet first sentence and makes
1t, "shall make hig defenses to the tolrg-party »lailntiff's
elnim as proviged in Rule 12, and his counterclaims against
the third-party olaintiff and eross-clalms ggainst third-party
aefandant =8 provided in Hule 13,7

You wlll notice in that sentence that he has careful-
1y limited 1t 80 that there is no claln sgalnst the plalntiff,
I swipose that in our orlginel 11 and 12, tany olainm" might
have been a olalm against the plaintiff.

He takes care of the claim againat the plalntiffl by
subatituting for the next sentence in 12 and 13, the f@ll&@iﬂgt
he third-party defendant may assert ggainat the plaintliff
sny olaln he has agalnst him which arlases out of the transag-
tion or oceourrence that is the gsupjeet matter of the plalntiff's
clalm against tbhe thlrd-narty plaintiff. ™ |

I won'sy r@#é you the rest of 1% now. I think he has
made the rest of 1t to evrrespond, bubt I thiok tile is the
r@al,veeﬁtPal point of the suggestilon.

| THE Gﬁﬁi&ﬁéﬁ: “Bhall we adjourn until 9: 307

... The committes adjourned at 6:00 p.m. ...

YAATELT WA TLIAY
gEer -8 YAW
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