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WEDNESDAY AFTERNOON SESSION
May 20, 1883
The meeting of the Advisory Committee on Federal
Bules of Clvil Proscedure reconvened at 2:05 o'clock, William D.
Mitechell, Chairman of the Q@E@iﬁﬁ@@; presiding.
JUDGE CLARE: I would like to make some suggestions
about Rule 30(b). I am not sure that we considered iﬁ fia&llyo

3 %ﬁ&ak’th@ genoral saatimsatfﬁagvthaﬁ we venew the

suggestion that was made before, in substance., Mr, Dodge asked
me to congider gomewhat the guestion whether the someéevhat loung
final descriptive passage covering the procedure was necessary.

ended Iast %%@@5

@héﬁ is %&i&_i@ﬁg pf@?iﬁi@ﬁrﬁha%.gé FOCORM

I want to §§§ that it does seem to m§~%ha% gpelling
out the procedure his some ai@g@n$$ @§ desirability. On the
other hand, the suggestion was 5@&@¥h§§.1§ag§h§a

Through the kindness of Professor Morgan, I have the
Eentucky rules. ?h@y-h&V$ redone this in Kentucky s@vériag the
substance, and I am inclined to thimk that it would be on the
%h@ié desirable to accept the g@ﬁtﬁ@kg version. I am not gure
who did it over, %u@ somebody must hav@'ﬁaéﬁedgwith’aama@are
on it. |

DEAN MORGAN: Xt wag the most intelligent piece of work

that you can imagine.

LARK: Of course, ﬁaey_h&ve one thing that is

C very bad, not in connsction with this, but still they ave goiung
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to have most of the testimony by depositien,
DEAN MORGAN: They had » committee, and the committee
worked hard. The secretary of that committee was wonderful.

Kentucky law men worked with then,

Some of the University of

CHAIRMAN MITCHELL: <Charley, I would like to ask you
about @se‘thiag. 1 ?é@@ﬁh%f Roberts played with this question
of joining & motion for new trial with a wmotlon for judgment
‘notwithstanding the verdict, That practice originated in my
~$$§ﬁee ‘That is, we took the Minnesota practice and tried to
‘guﬁrit in this galé. He bollixed 1% all up. He wrote an opinion
on the conclusion he came to about this joindexr of two motions
and what h&pyénéa if you succeaded iﬁ one and not in the @ﬁhé$.

1 have niways felt that he got very much confused aund
confused the whole subject. Do you grepése £0 deal with tﬁaﬁ?

JUDGE CLARE: That is it, yea, In fact, this scmewﬁat
>71@ng§&§ fiaal garagfaph is an attempt ¢to spell out the preead&re,
- ﬁﬁ slarify wk&ﬁ he was doiang there.

?afﬁly bacause of that apinien &nd partly be@aase

| ‘%hgye is some §@§sibi1§§y of @@@ig@i@@g it does seem to me eur

: 'f“ffth§ whole, responding particularly to ﬁha% Wr. Dodge inquivaé

i ahaaﬁ, it m&gﬁ% be wsli t@ h&vg gomething @ﬁ this kiné. z am

PRl s@rfy to say i% éeas look a little eskpliegtﬁﬂa but ﬁeﬁ hﬁ”iﬁg

1fit sp&llaé euﬁ ya& one reason why saﬁa sf theae gu&s%iens &?as@e
‘ J%BGE DOBIE: It ig botter ta gavs it eeﬁgli@ataé;aaé

. glear tham to have it crystalline and enigmatic gné’véyy nné1ear;




JUDGE CLARK: My immediate suggestion would be to
follow the Kentucky version, which 1s going into effect July 1,
§§i@h is, 80 far as I can see, the substance of the amendment
v%ﬁi@ﬁ we proposed which the Supreme Court did not accept. I an
fnclined o think it is in somewhat better and somewhat brilefer
form. 1 will read iﬁ; It is possible that even that might not
~ be sufficient. |
3 Do you want me to vead i%, or had we better get
&éi&a& to @a§y i§ for us? There are two provisions,

| ﬁﬁg PRYOR: 1Is that idn lieu of the present (b) or in
addition to 1¥?

7 | JUDGE CLARK: Some parts of it,axe'rsﬁaaﬁgéﬁ Whether
'ﬁ@ éﬁau1§,§i@k éaﬁ'ih@ parts that are repeated, or not, 1 don 't
know. As I give it to you now, I will give it to you as a
substitution. You will see that some of it is repetitious, 8o
to speak, |

MITCHELL: Do you deal in this draft also
wit&‘%kgrqu@g%iaﬁtag whethsy §@u can rgisa the demand for & |
‘3§dgmsat in the eeuﬁé,@f a@@éaisjw%%hﬁu% hgviag ma&a # motion
fér gaégmeét_netsithaﬁa&ﬁimg th@.vsréi@t? Do you égal with

thav? | |
| - JUDGE Q&ABSE. ?@ulé you like Be o rend i%?15
CHAIRMAN MITCHELL

1" 1 think that is the best way to

JUDGE CLARK: I£ you want to follow along on either,
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you will see that this doss pretty much follow, with some short-
ening and abbreviation of language, ?&s way they h@vg done it
now is to call 1t first Rule 50.02. Rule 50.01 is %ab%%aaﬁiaéiy
our 50(a). 50,02, Motion for Judgment Notwithstanding the
Verdict: A
"Whenever s motion for a)dir@eigé verdict made at the

-‘élase of 21l the evidence is denied or ﬁ@s any reason ls not
iq¢§§a§téé the moving yaﬁﬁy may move within 10 days after the
r@eaip%i@a @i 2 verdiet o have the verdict and any 3@&%&@&%
reaxereé thereon set aside and o have 3uégmea% entered in aceord-
ance with his motion for a directed verdict; or if a verdict was
not re§u§§e§! ﬁésa'gar§y within 10 days ait92 $he Jury has baen
.égseéaégsé méy Bnove far»a Judgment io aaéardanes.wiﬁh bis motion
for a directed verdict,"

UDGE DOBIX: ?bgt_ﬁaliews us right down to there.

CLARK: a,gxaé deal, but you see they have
gotten away from ﬁhis “§sém§ﬁ suhmiﬁﬁeﬁ;ﬁﬁaué g0 on, In s&bw 
stance it is the same,‘ |
| "zs 8 verdict was retaraeé, the a@uyt may allow %he
Judgment to stand or may xgggea»%ke Judgment, and either ordey
é new trial or direct the entry ef'guégmgg%;as ifr%hé,g@g@é&fﬁéﬁ
vsédiethad been directed.. 1If no verdict was returned, the
court may direct the eéﬂ?y afijﬁég&éaﬁ,as if the requested
verdict had been directed or may order & new trial.”

ihat ig,§ha first provision of the ?ni@{;shi@hfia
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substance covers what we had before. They add as a geparate rule
this longer paragraph that we had suggested before, the para-
graph that the Supreme Court didn¥t take,

CHATRMAN MITCHELL

Lo

So far as you have gone, you
§aven*t overturned the recent opinion of the Supreme Court that
‘you have to make a motion within 10 days. You let their opinion
g%&gﬁ on that. |

JUDGE CLARK:

t No. 1 am coming to that. We are creep-
ing up on 1%,
CHAIRMAN MITC

I say so far as you have gone,
you haven't done that. |

JUDGE CLARK

oo

That is right. They make Rule 50.05,
“Joining Motion fLor 5§§gm§at,ﬁaﬁﬁithstané&ag'?srdie% with ﬁ@%i@n
for New Trial: Effect."

"{1) A motion for a new trial may be jolned with a
wotion for judgment, or & new trial may be prayed for in the
altaraative,‘ 1f the motion for judgment is granted, the court
shall rule on the motion for new trial by determining whether
it should be gr#k%@ﬁvif the judgment is thereafter vacated or
reversed, If the motion for new trial is thus conditionally
g§aa§eé, the court shall specify the grounds tberefer;!aﬁdysaéﬁ
an order does not affect the finaligy of ih@ judgmeat;f in @ége
, #h@ metiéﬁ-iar new twisl has been e@néiﬁiénaXIy granted aﬁ@ the
Judgment is reversed ag»agpaaly'the now ﬁéiél-ahall pﬁ@eeéé .

" unless the appellate court sﬁail{ﬁaﬁa othervisge e&daxgég I
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case the motion for new $trial has been conditionally denied and
the judgment is reversed on appesl, subseguent proceedings shall
be in accowrdance with the ovder of the appellate court. An
appeal to the court of appeals from s Judgment granted om 2

..... sotion for judgment notwithstanding the verdict shall of itself,
without the necessity of & cross-appeal, bring up for review the
' rraling of the %?iai court on such wotion for mew trisl,

,‘ "(2) The party whose v&rdi@ﬁ has been set aside on
motion for judgment notwithstandlng %ﬁg verdict may, n@%_i&%@x
than 10 days af%éy notice of the order, serve a motion for a
’ n@w~%z1a1; which shéil be conditionally granted or deniad and
* which will ﬁa troated by %he reviewing court in the same msgagx
a8 provided in Bection (). | |
”“igk Any party vwho faizg to make s motion for naﬁ 
| %?iai as provided ia sgaﬁians-(1§ and (2) shall be deemed to
have waived the right to a§§1y for a new trial."

That covers a good deal @f g?@ﬁﬁé; but navar%he&eas
?ﬁ seens to me falrly ﬁiearg.aaé~§ shﬁu1d tbiak,‘ag 1 look at
_;g; fﬁelgyaaiga‘xé‘aaéﬁ@ to cover the contingencies.

MR, Lﬁgﬁﬁﬁs, it is longer éhgﬁ y@ﬁ@ now proposed
su%sti%utﬁ. | |

I don"t know, Monte.

JUDGE CLARK:

“on

ﬁgﬁ LEMANN: X was following the language of the pro-

posed substitute.

JUDGE CLARK: Our pfég@geé substitute was pretty long,
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and 1t seems to me that in sowme parts of this they have shoriten-
ed what wo said, and then they have added two or three specific
things. It seems to me that the general length ig about the
saus

MR, DODGE: It doesn®t, does it, substantially change
ours? |

JUDQE CLARE: I don't think it intends Yo @%&ﬁga»agy%

| H@hi&g, X think it intends %a cover everything we cover,
) HR. LEMANN: It spells out one or two other situa-
%ieﬁs. | _
5 - CHATRMAN MITCHELL: It changes the construction ﬁh@r
Supreme Court placed upon our rules, doesn't i1t?
JupeE QLA?Ks‘]?haﬁ is Yrue, but that is what we have
in mind, -

MR, LEMANN: As you vead it, it seems to me o be

designed to sccomplish everything that we intended to sccomplish
by the proposed amendment, ggé perhaps to add one or two para-
graphs to spell out certain situations that we did not cover.

JUDGE CLARK: That is wight.

In that respect, it geis a little more
long and & little more @?ﬁfiiegteé than our gugg&éﬁi@a, kut»ér
'11&&1@ more complete. | |

|  JUDGE CLARK: That is tga@gfrfhsﬁ ig 3astwhgif§fh§$e

3. 1 move its adoptionm.
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¥R, LEMANN: I suggest that we vote in principle to
approve the suggestion that we resubmit an amendment to the rule
and let the drafting be . done by the Reporter,

¥R, DODGE: You would call this last part subsection
(e), would you?

JUDGE CLARK; On that, whether we should make it a
separate subsection or not, perhaps you ought to make sagé
*>,§aggsggi@ns, It could all be put in (b) as we had ﬁ@nﬁ'ﬁiﬁh‘
a#ﬁ original amé@é&aa%,

47 MR, DODGE: ?h&t mnakes {ﬁ} awfully long and it goes

0ff to another matier, really.

JUDGE QL&E&:y‘it does. There is no doubt about that,

 CHAIRMAN MITCHELL: I have some doubt about tﬁi@,

'E ﬁaa*i b@ligvs there is any'gart of the Minnesots practice
for joining a motion i@m‘~ju§g§§at. netf&iﬁzstanding the verdict
with n motion for unew %ria1,7f¥aa provide there thag,if,@k@
trial court grants almnﬁiﬁa féyfjudgmeat,ﬁ@t%iﬁhﬁ%aﬁding the
‘7verdie% he aavarthei@gs ghall 80 on ané aan&i&ar the r&serdf
  7aad make a @@ﬂéiti@ﬁ&i or tsntativs @?ﬁﬁf graﬁting or ﬁ@ﬁgiag
the motion fow new trial to take effect if the court is @ve?m
i turaed on a@p@al on the gudgmgm% netwiﬁﬁs%&ndiﬁg the varéi@%.

?hat f@guir@s th@ trial court to go %hﬁg@gh gh@ rgceyg snd‘ﬁ“

:c@nsié@f wheﬁhe& a new. frial ought to %@ grantsd if tha jué; egg
'547§@ﬁ§3thgﬁaﬂéiag the verdict 1s not going te g%ané., e

it &ayv%e g%;;supériiuﬁua. ?h@ @aurﬁ &beva @ﬁy
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affirm the order granting Jjudgment notwithstanding the verdiot,
and then all this stuff that the lower court had busied himself
‘about, making a conditional grant of new trial, is in the #ast@
basket. ¥We used to do that in Minnesota, and I have the feel-
 ing that I would like to look that up and see what they do out
;th@?é, | |

| 1 have the feeling that we should put something in
8 the rule that if the agp@? court seta aside the order for
j@dgm@nﬁ notwithstanding the @ar@iet,‘h@ shall rewanﬁ‘%hé case
ﬁ@ the éistyi@t court with leave or direction to consider
ﬁheﬁh@r’t@ grant a new trial, Then you don*t have to bother
"aith that until the need arises.
| §Eﬁ§ HORGAN: The Hontgomery %s?d case, though,
suggested that the trial court ought to éa it. That is exactly
@%&ﬁ E@b@@t&* @#iﬁi@ﬁ WA .

CHA IRMA

N MITCHELL: Yes, ? remembar, That is one of

the things in which he trampled on the practice I had been |

aéaua%amaé to in Minnesota where alternative motions were made.
DEAX ﬁ@@ﬁéﬁé it saves a lot of time and a S@paraﬁé

xrapp@a1 i§ the motion for néﬁﬁtrial is not granted. |

CHAIRMAN MITCHELL: What?

DEAN MORGAN: Where the motion for new trial is not

~ graunted, then when the judgment is entered the party who moved

for a new trial can appeal again. That is what Roberts said,

. He said this is a very convenient way of getting the whole
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thing uwp in one procesding. It sesus to me that is true.

I think that is an improvement over our Minnesota practice.
JUDGE CLARK: Minnesota has now adopted our present

Rule BO(b) s %hﬁ%‘ig, they show a willingness to go along as far

as we go, at least.

MR, LE

IANN: The present rule was the basis for this

latest five-to=four decision, as I understand it, @hi@h.wé'“

_deplore. So if Minnesota has adopted our originel end present

¥ule, then Minnesota is inviting the court to follow the con-
struction of that rule just made in this five-to-four decision.
Is that a correct recitation?

JUDGE CLARK: I am not quite sure that you have fully

. stated i¢. The Supreme Court in this last decision, of course,
- assumed to f@li@g our rule., They didn®t set it aside in any
_rggy, except practically. :?hey were going, as they yu§ it;j§ﬁ
the very terms of our vule, and they diénit find some mﬁst§é 
words that amounted to a motion, and therefore they waﬁiénfti
read anything in, | |
Tharéf@ra, I don't think you can say they have done
a&ything yet except sort of by atmosphere show that they
wouldn*t take any of this, I think that they wouldn't have
been so strict in construing our rule 1f they hadn't been
anxious %o preserve jury trial under all conditions, but that
has to be a deduction., XIn form they were simply acting on our

* rule.
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CHAIRMAN MITCHELL: For instance, this phrase that we
put im here that if the motion for directed verdict is denied
or is not granted, the court is deemed to bave submitted the
action é@ the j%ry-gabj@es to a later determination éﬁ the
legal questions raised by the motion, is the keystone of the
Supreme Court éegigiéag

JUDGE CLARK: Ohio v, Redman,

@E&igﬁﬁﬁ HITCHELL ; Tﬁey stated the old common law
practice by virtue of wﬁieﬁlaa,app@llgﬁé court can ggaat.a

‘3@5@@@&% notwithstanding ﬁ&@ ve;éiﬁ%, 1t was on the theory that
the lowsy court has received the vsrdi§t sub3a§t to a 1&%@?
vﬁ@t@?ﬂiﬂ&éiﬁﬁgi Thag;is why @a»puﬁ'thé;ela&sein theve.

Do you believe the court geingaé our revieion be@aﬁs@

| ﬁh@y‘th@aghﬁ we were impairing that Redman case?

JUDGE ﬁ@&ﬁﬁ{:vﬁilgaqrséi,ogé ¢an not be &urég~"§,de§§t

~ think so, bézjthat iévjust_a guess . Thé#s'has haen,sﬁme-dis»

- gussion of thasg‘ @ﬁér@.ﬁe?éjsam@ eamméﬁ%s on our ﬁugg@skgé
émeadmga% whgﬁﬁeﬁ ghaeziasgaag@ 11§£iag QaaSeif:by one'’s boot-
strap is necessary or not. @E@ can be sére? I just think the

'SngéemQGQuft.hgﬁ‘growu up Beméwhatg’ | ﬁ |

| CHAIRMAN MITCHELL: ASiar»as,E an egn@érned,‘§<aﬁgggs§f
you g& ahead and adept.auyséﬁggestién the’ﬂsge&taﬁfhas;.aaé ) €
Qanﬁétc reserve the right to take a look at it in the calm and
psaeé of my own office, to get the Ki@aesaﬁa fellows to

. étrgightea mwe out on what they ave doing out theve now, and
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make myself surs that we are not putting a lot of excess,

irrelevant stuf? in this rule.

MR, LEMANN: Isn't 1t sure that every member of the

committee will have a correspounding privilege?

CHAXRM

AN MITCHELL: 0f course. Our draft when 1t comes
back to us, in the first place will be mimeographed and sent to
21l of you; and after your suggzestions are all in and some
y’fgénelusiaﬁ“ig'reaéha@ about them, the rosult wo arrive at taat
wa& is goding to be printed and distributed to the bar,
I wouldn't think of having a set of am@n@msaﬁs Like
.this go to the Court withaé% our inviting the bar, as we always
have, to deal with it, Then after the bar has reported, e
will have our final meeting =nd see how they have reacted to
these changes. That is my ides of what we should do.
7 JUDGE ﬁﬁiﬁﬁﬂg‘ General iitchell, while this matter
48 up before the committee, in the matter of the aau&e&aatﬁég"
rule I was @giﬁi@iggé personally, unfairly I think, and the
é@m@iﬁt@e was severely criticized at conferences of the Ninth
ﬁ;réaiﬁf because they hadn't been sent preliminary drafts of
therpragassé condemnation rule, aaé,tﬁay‘saié it had b@@é :
glipped over without their knowledge.
. 0f course, the way the thing developed, I think that
wag an unfalr criticism. At any wate, I make this suggestiou:
You say drafts will be sent out to the bar. I wonder if it

"~ wouldn't be practical to send a preliminary draft to the _
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echief judge of sach of the circulis so they would be avallable
for discussion in the conferences that are held while the rule
is pending.

CHAIRMAN MITCHELL: When the drafis have gons out

hevetofore, they have gone to every federal judge. HNot only
ﬁh@ bar assoclations, but every federal judge has had them.

ﬁﬁg;ﬁﬁﬁiﬁﬂz Iin Sap Francisco, a corresponding

’f°*g criticion was nade to me at the wmeeting of the Institute Coun-

cil. 1 told him 1t wes my impression that every interested
éar%y had been given a copy of the rule before we finally voted
on it., I dan?t know what happened to the mail, but I an@eré‘ -
stand that waé %&a.vaﬁﬁ.

JUDGE DRIVER: I told them down there I thought every
 judge had gotten it. It had been mailed to them, I said,
"1 think you £§1&% threw them in the waste basket and didn'e

 look thew over,” A lot of then said th@y didn't get them.

= ,4?§@y did make the oriticism that they nadatt had an appagsunity

o '.:_.rt_;g look over and oriticize the rule, ‘3‘2;;&‘& is the mamz; .'%E‘qasgg

1.l f_§é?§ going to Congress.,

JUDGE DOBIE; X have the sneaking ides that some of

y'”fifiﬁgs@ judges @3@ very important geaplaziéavg a lot effé€§££ §@4ﬁ

: *,th@iw g@@ratarigse This gtuii comgs in tha@e and they SE?.

'-r,g‘"z don't think Judge Goofy is going to ba interested in thiﬁ "

' f,@aé into the w&%ﬁa basket it goes, and th@ judge says h@ ﬁ&?@?

"ﬁs7.sa§ i€.
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AN MITCHELL: We will see to it that a copy of

CHA TRM
the proposed amendwents we are making now will go te every
foderal judge in the country. We will have to pick out a lot
of bar associastions, and all that sort of thing.

By mind is so muddy about this thing I feel I don't
want €0 pursue it any fa?tbég here. Let us go shead, and let
}ms chew 1% over.

: ﬁR. L$KA§E: Haven't we voted g@ﬁaggily to approve
rtﬁé idea of resubmitting aa‘am@ném@nt to Rule B0(b)? 12 not,

- I think I would want the tramscript to show that we h§VQ;”'

JUDGE @&agﬁi I want %@ add a 112%1@ exglangtiaa
further 4n the light of the queries that have heen raised
about the district judge passing conditionally upon the motion
for a new triaI, That was the a@iﬁlgisﬁ of a#r long final

, éa?ag?agh here,

There is, 1 think, one diffevence between this para-

graph as we suggested 1t and the Kentucky rule, It is waéé‘
q&it@ glear in ouy @raggﬁai @xafﬁ thet the trisl judge did ‘not
need t@ d@ it. That is, h@ dida*t need to make gis,eg%i@nai,
' ruiiag.- s I ?@g@ the K@@@g@gy rule, he has to make the épti@aé
‘8l ruling if he is ssked to. After he acts, then they make a
motion for new trial and they must pass on iz'aoadiﬁiagally, :
A% & matter of fact, I think the Kentucky rule is
"b@t%eg there, mwseif, That is, 4f the parties ask for that

- safeguard, I don't %ﬁ&aﬁ it is expecting too much of a trial



Judge to do it. He has the record in mind. He is pretty sure,
% think, to know what he wants. It seems to me that he can act
very easily then; and that, further, it is a very heipful thiagg
The practice isn't nearly so valuable 1f, when 1t comes to the
ug?@% court, the upper court can only end it on certaln con-
tingencies with a 1a§g$ part of the guestion unsettled, just
as was the situation in the Johnson case.
§9u»sa@; in the Johnson case they held it wasn't

settled and had to go back for the motion for new trial. Since
the Johnson case, we have had some cases in our circult where
we have folt that we had to send it back. \ﬁe bhad & case »
1ittle while ago where we wanted to decide the case. We wanted
to reinstate a verdict. The trial judge had smet it aside and
directed a verdict for the ﬁsfeaéaa%} Via wanted to reiasﬁata
it. We finally déaiéed we had to send that back to the trial
‘judge for him to rule on & motion for new trial.

| You could have that all done, so the decision of the
appeliate court can be final. That is the result that we weve
trying to reach. |

CHATRMAY MITCHELL: In the federal courts is there

'aay appeal from an order of the trial court granting a new

trial?

JUDGE DOBIE: No.

CHAIRMAN BITCHELL: There never has been.

DEAN MORGAN: No appeal from that.
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AN MITCHELL: How is there any complication,
- then?

DEAN MORGAN: You have to walt until theve is a ver-
dict and then appeal from that., If he denies the wmotien for
new trial, then the judgment goes in, and he can go up again,

CHAIRMAN MITCHELL: I koow, but what I am getting at

is this: If the lower judge doesn’t act on the alternative
n %g§?i@g§@? new trial, »

| DEAN MORGAN: Suppose he denies it,and it den't on
tﬁ@ ground of iﬁﬁaffiéé%&ﬁ evidence but on the grounds of mige
takes ié rulings, charge %@,éh@ jury, and s@’f@r§ﬁ§ ?&aa
Judgment is @n%@é&é on the original vewdict, and the person who
moved for a new trial appeals from that Judgment. You go up to

the appellate court the second time,

@Eﬁiﬁ%iﬁ'xxﬁﬁﬁﬁa§; That ﬁgaft quiﬁé what I awm driving

at. Suppose the lower court grants judgment a@%ﬁiﬁh@t&ﬂéiﬁé

the verdict and doesn’t pass on the motion for new trial. |
DEAN MORGAW: If he ﬂ@eﬁn*%_pass on %ha notion f@?

é@w trial, then you have to go back and give him a a&aﬂé@ to.

CHAXRMAN KITCHELL

The upper court sets it aside.

DEAN MORGAN: Then you have to go back and give him a .
chance té«

CHAXRUAN MITCHELL: Yos, but what of 1t?

MORGAN: Suppose he bad done it before. You

~ don't need to go back and have that extra session.
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CHAIRMAN MITCHELL: You bave %o go back, It is just
2 question whether the lower court grants a new trial condi-
tionally before it goes to the court of appeals or afterwards.
in one case he iz dolng a thing that may never amount 1o é@yw
thing, and in the next case he considers the motilon for new trial
only if the @@@&%ﬁ@é arises that he ought to, That is ny point
about i?,. There san*% be & S@a@aé‘aggeal if he graa%s»%ha |
Bi»}&éﬁiéﬁ for new trial, | |

‘K agéﬁ @@gﬁﬁﬁﬂ rﬁa, no, there can't be 1f he grants it;
but if he denies it,%h@r@ can be. B

JUDGE CLARK; Of @@urga, in 811 these matters thewe
. may be waste motion gemewhafa, but tk@ question is wheve theve
‘ia saving. Theve very likely may be waste motion on the paﬁﬁ

of the ﬁis%ri@% Judge he?e, but the éis%xiat Jjudge has the $s@@ré f

~at bis command, and the th@ugh& is taat it isn't vary much waste
m@tiea for bim %o take %hig additional sﬁ@p; ﬁh@rgag,,wh@a you
take a formal appeal and the formal appeal i not in shape that
it can aetﬁla the case, that is waste m@%i@n. It is a choice
-@f which is the greater saving. | B
_The thesis upon which we have gone has been if you
é@ﬂlé ar?aaggri% #o that the appeal &ﬁ;th@ upper @ﬁuﬁﬁjyr@%ﬁ? ‘"
@@chrgéttlasri%, you ags‘aaving %ima.ﬁhat way. I think it is
" a cholce of where you make the mast saving of tima. |

CHAT

ITCHELL: E@ e hav& 8 m@ti@ﬁ to do any-

thing heve now?
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JUDGE D

OBIE: I move the adoption of thet amendment
%o confors with the Kenbucky rule, subjest to any modiflisations
in draf¢smensltiip the Reporter may desm propew,

CHATRMAN MITOHELL: A1l in favoy of that say "aye.,”

That is agreed to.

GBE CLARE: Shall we go on, then?

. CHATRMAN MITCHELL: What iz the next one?
ﬂ 5?@%% @%53§% The wext I have is 52, I belileve.
1 think on Rule 61 I had nothing but some report of theme pend-

ing bills, whick Ithink yvou know about,

CHATRMAY MITCHELL: A lot of bills have been pendiong
to compsl the court %o do certain things, to ilustruct the jury
@gﬁag the argument, before the argument, at the @@n@l@&i@g of
the plesdings, and all that mort @f»gﬁaffg There is & Llawyer
down in Weast Virginis %@ﬁ@@@@f@ who, over since the ruia% wore
originally proposed, has wanted the trial cowrt to refraln from
naking any @@ﬁ%@&té on the evidence and from doling a lot of
other %ﬁiﬂgés f don't balieve the bills bave any chance of
f§§§§i§g¢ |

JUDGE DOBIB: That bill before Congress that that
faol West Virginian introduced never got anywhere, did i%;

" Charley?

LARK:  That is vight.

CHATRMAN

WITCHELL: Congressman Msy -~ i® that bhis

nane?
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2 DOB

I8: I think that is it. 1 koow he was a
Congresswman from VWest Virginia. He gra@%i&ally‘ﬁaa%g §é~$§§§§
the federal judge of his power o $4ﬁﬁhaﬁ on %k@ gg@%& or &ﬁ?m

thing like that, and reduce him to a woderator.

JUDGE CLARK: Congressman Remsay was the one.
MR, PRYOR: Is thgﬁ the one that was reported out, aﬁé
then it was s@ﬁﬁ baok to hava hg&riags?

5%*%3 Q&A&g ?h&% was énn@ last year. I hév&a'%i

hsaré any mors. Has saytkigg come up this year?

m, T@i‘“”; It hang not been ?@iﬁﬁ?@éﬁ%é@a Mr. &gﬁggy

was defeated. WHe is no longer in Congress.. |

JUDGE DOBIE: That is the best news we bave hesrd yet,
Leland, | |

JUDGE CLARK: He doesn't stey defeated. He has been
dofented before, |

UR, TOLMAN: He was defeated once before, and come
back.

He fought the ovigival rules %@ﬁ%ﬁw

and nall on tﬁi& very ground.

JUDGE DOBIE: Can you gét the American Bar to do some-
thiong on that?

BR. TOLMAN

\mer ican Bar Assoclation 18 on vecord

as opposed to Mr. Ramsay®s bill,

JUDGE DOBIN: ¥ am glad to hear that.

SJUDGE CLARK 2 &@%’5 pass on to Rule 52(a). This ie
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new 8 very famous and often-cited rule, 1 think on the whole
it has worked very well. Of course, there is ai@éyg difficnity
sbout getting & standerd, and I think this is as good s standard
as we could expect.

By suggestion has been that there has been gome ten-
dency to get avay from the goneral somewhat @E@Q%i@ﬁ&bié
standard, and I have suggested & possible addition in @rﬁay«ﬁa_

"wg§st§$@ the rule, it seems %o me, to its pristine freshness,
sﬁﬁ'iéﬁﬁuié suggest this a@éitiﬁn, and then I will @3@3&3@‘13 a |
litéle. | |

| CHAIRMAN MITCHELL: You mean the effect of findings?

JUDGE CLARE: That is correct.

The thivd sentence, the more famous provision:

"Findings of fact shall aéﬁ be set aside unless
 ¢learly ervonecus, and due vegard shall be given to the oppor-
tunity of the trial court to judge of the credibility of the
w§$a§33@§g“ 7 |

| | When this wae sdopted we stated in the footnote as
‘it sppears now that this was intended to state a general |
standard. It is an adwonition to the trial judge, but of
course it was always taken as an aémﬁﬁi%&é@ aise to the
appeliste §u§g@s, even though they wﬁgé not expressly included.

| - The ﬁha@ght_ia'ﬁhat«%his.ig 8 general staaéara.’$@ﬁéw
what flexible and discretionary, aud we $gié that it should

apply whother the evidence was documentary or not.
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MR, DODGE: Who saild that?

JUDGE CLARK: The note ﬁ@?@ssgys that. That 4s, the
general, @zé&réy gyroneous, is a g@ﬂ@?gi, over-all admonition
to the judge something like the charge of reasonable doubt, and
| so on. In g§§3§i§g that he 9ill naturally think of the nature
- of the testimony, and so on, but even though findings are made
on @é@@@itiaﬁgg they are 8till not €o be se@iasi@e aﬁi@gé
' *ﬁ}§a§i§ @&réaa@us;

There hus developed a gloss, as several appellate
judges have said, that where the evidence is bglaeg@si%i@ﬁ, it
is fully veviewsble whether ezgarlﬁ erroneous or not, which
seems to me to be a mieuse of our rule. The effect of i%; B8
I soee it, is an invitation to appeal on this ground. If has
gotten so that some of us feel that we can't apply the rule
without an apology now where the éviden@e is documentary. In
| fa@t,rghalusgai form of expression seems to be sonething like

" this one that I quote.

JUDGE DOBIE: Im a deposition %ﬁ@ sﬁégs éﬁénﬁé 808
Vﬁﬁg witness., Isn't %&@t;%ﬁé idea?

| JUDGE ﬁLﬁREz',?eg; and therefore it was saild by my
ea&l&ag&al Judge Chase, that even though %ﬁe gi@&rly erroneous
sule does not apply because the evidence was d@aumsgtagy;«ya%‘

- nevertheless we a?é not going to xevegse;;‘ -
CHAZRMAN EZ?$§E§§; ?hsré is no basis in the rule at

@)l for saying that it doesn®t apply.
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JULBGE CLARK: VYou are guite right.

CHAXRMAN MITCHELL: - It is only where it is all written
testinony, and the only thing that ha§§ﬁé§4ig that the phrase
ﬁﬁg@ rogard shaii be given to the opportuniiy of the trial court
to judge of the credibility of witnesses® is out, but you still
kaﬁé.éh@ “glaarly er?aaseusﬁ rule,

| | JUDGE CLARK: You are guite ?33&%. It seoms 0 be
 ﬂ°fg;aa§; @§§s§iaziy'§%@n it is backed up by the origisal note
%éat we hg&, which says that.
| ﬁ% any ?gﬁé. what oan yaaréa with judges who are
§§?§i§§aaﬁ iﬁ koocking out the mctivities of the nailve procedural
roformers?

At any rate, I suggest this fov ygﬁr consideration on
this very 9@iﬁ§¥rﬁe add %h;& at éha’eaé of this famous sentence,
with s $§$iﬁﬁiﬁﬁé |
) ﬁ} this s%anﬂa@éraf reﬁiaw shall nevertheless gowern
the decision of the court, whether éﬁa evidence taken at the
trial is iﬁjaﬁ&l or in wr}%tﬁasioxméﬁ

CHAIRMAR g;?ﬁﬁg&xg I am just wondering if we need

'rﬁagﬁ;
MR, DODGE: It vefers to evidence taken in written
fé?m and not to written éaeaaéatsi | |
JUDGE Q&&Eﬁ% I-éan%tfﬁinkfié_sbéulﬁ make any ﬁigigrm
ence, 1 think the “si@arly e%roa@@asélr§i§s§¢uid apply to

gverything. 1 don't mean that we a?éraéﬁtiﬁg‘asiée ?ulgé of
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law, ?@f'@ggﬁﬁiﬁg the interpretation of s contract im for the
court, and thet is & question of law, and go on. I am not
dealing with that. This is the standard of review. This is

%@@ weight %&%%vié to be gév@ﬁrtﬁ the man who is making » defense,

MR, DODGE: I think it should be clearly statsd that

don't mean t0 apply the rule to the cases wheve all of the
‘evidence is in written contracts ov corregpondence, where the
bigher court is in exnctly the ssme position as the trisl sourt.

ﬁ%g EJ

They are ip case of a written deposition.
'z h@@@iﬁaé canes where the ¢rial judge never savw the witnesses.

You might say, Bob, that the sppeliate court is in
Just as good a position ta ée%&fﬁinﬁ‘%ﬁé issve of fact as the
trisl judge. All he 4id was to read the record, and that is
all ﬁ@ can do, read the regord. I think that is often true in
these administrative tribunal hearings, @ﬁ@b&%iya algo,

MR %%1&%# 1 don't think this vule sbould apply vhere

the evidence consists of documents, the conatruction of w&igh
is Qréinariiy e¢alled, perhaps ﬁ?@ﬁéiyg s guestion of law., Ouy
court has said over and over again that in this case we are in
the mame position as tﬁs't?iéi Judge ﬁggy’aa§>g?$ not precluded
at a1l by his findings. Ve must deal with the matter inde-
@@né&@%lys ‘ | |
MOBGAN: What a%@aéby.éayasitiaa? A%ugg@@@'i%

DEAN
is all by deposition, with reference to extrinsic facts, not

the construction of documents. What do you say?
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MR, DODGE:; That stands betwsen the two cases,

DEAY MORGAN: That i a onse that this applles %o.

MR, LEHAVN: %&@ @?igi@@11§~§igﬁ§agaé manfnlly and now
accepts the g%@gg, at page 82% I take 1t that is from youwr
clrcudt. Orvis v, Higgloe is the vase that @&k@g»ﬁﬁs %gaablgg
is 4%%? That is the @agé;xn;@i%@ at page 81, Certiorari é@aiéé;f<

You say on page 82, "the judge who so manfully dis~
«J %§n%§é - now-accepts the gloss . * .ﬁh@ i ghig gentloman?
" JUDGE CLARK: Judge Chage, -

- He disgented origlnally?

You think he is right?

He was clearly right in his ﬁrig&a§i '
ﬁisaeat; 1 said to hinm when I saw this éggésian, “How @@ﬁéf
ih&t now you are giving up the ghost?” | |

| MR, LEMANN: Who wrote the opinion?

JUDGE CLARK: Several of these original opinions were
ﬁrié%gﬁ by Judge Frank, who iz great on reviewing on every |
condition you canj and iﬁiﬁhé Orvis cgsa; which is @aargf taé
worst, I think, he has categories of when you sbéazé review and
when you should not. The first category is that you don’t
veview if all the ﬁi%ﬁ@é@@% wér@ bafore the judge. Tﬁ@,gaacaé
one is that you review sort of hal§%a§d¢n§1§ if sone @f the
testimony is written and some of it is @@Qgﬁéaﬁ&??g’i shouldn 't

say “documentsry" in response to the polint Mr. Dodge raises.
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I will say to Mr., Dodge parenthetically, I don't think anybody
raises sny question about that. I certainly didn't intend te
do that. That isa't in the guestiow at ail; it is a question
of depositions. |
| MR, DODGE: It should be move clearly expressed, bo-

canse when I vead %hé% i thought vou were running counter %5  B
the well established rule that if tﬁ@ whole case turns on the
'aéganstgﬁ@%i@n of documents, there is mo welght to be given

_ §£ the judge's ruling on the comnstruction,

| _ﬂﬁ;;?ﬁ?@ﬁ: 1 suggest adding after the §ra$§§§wyf“ 
seni@aég;,@ﬁéigg with the word “witnesses,” "whether thelr
ﬁes%im@nf wag oral or written.,"

JUDGE CLABK: ?@s? that is the idea.

MR, LEMAN

iH: I would hesitnte to change this ?u1s7§n
‘the basis of this material. I see that Moore commends the
majagéﬁy opinion in Orvis v. Higgins, aod he says it is "a
aa%uraz'aad:p?aﬁéf @@acﬁmitaat of app&llaﬁé power,."
i would aa%,thin& that we had pg@saaﬁeé to us 8
? §@3V1ﬁﬁi§g enough case to feel that we can @vér?ﬁiﬁ this _
| égeisi&a, I don't want to iwpeach myself before voting on i§b 
CHAIRMAN MITCHELL: As I understand the situgﬁi@n, 
the trouble is that some of %k@ eéuﬁﬁs«have been %?aaﬁiﬁg %his
phrase "and éﬁ@.?@gaﬁé'saail be given to the opportunity of the
grial ceu?§~€a.3uége:e£:tﬁé‘@f&éibiiityfai ﬁitn@s@a@“'as.

. qualifying the first part, vhich says yaa'sﬁailraa% saf %h@,



findings aside unless clearly erroneous, |

Vhy couldn’t you do it this way: “Findings of faot
shall not be set aside unless clearly erroneous, snd where
witnesses appesred personslly §@£@§% the court," or something
like that, “due regard shall be given %o the opportunity oi the
trial court to ju@gg»@i the credibility of the witnesses.”

He hasn't any sps@ialvagpagﬁani%y peculiar to aamsaif4
- as distinguished from the court of aépeﬁiﬁ if the witnesses
ﬁéﬁ*t appear personally. That rewoves the inference that
apparently has been drawa from this that the"clearly erroneous"
rule ié guslified by whether the witness appeared personally or
not by the "due regard" provigion,

| MR. LEMANN: You bave only one case.
JUDGE CLARK: That ien't so. I am SOLLY .

That is all you mentioned hers.

i didn*¢ think it worth while to tyveat
them all, bgﬁrz will dig them out, The decisions now are very
. pumerous, and I am not sure but I feel a little like Judge
Chase that the decisions go so far now %baé we bave almost got
to give up the rule itself,

1 will write a whole memorandum if you want i, but
I am simply citing what I thought was the most striking case,
the Orvis case, because that ﬁakas,aepaéate conparitnents.
Now the appeals come to us on sucheand-such a branch of the

. Orvis case, That kind of gloss has superseded the rule iteelf,
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This is much nmore than one case. I should say there isn®t any
auestion when you telk about the mythical weight of authority.
The weight of asuthority now, I take i%, is fai?ly ¢lear that
you should nake pretenses of complete review when the testimouny
is by deposmition.

in most of the cases we still don*t do 4%, That is
~ a part of the 5@3@ of it. It ls a good deal 1like @ha%'Jaég@ 
’>=§§a$$ did in this very case when he maid, "Although the *clearly
@f?@a@@ﬁg* rule does not apply because of the testimony and
depositions, nevertheless we are not going to reverse the %ﬁiﬁl
éuég@aé Bmﬁ'tais is an invitation to the g@uassl to bring:iﬁ

up. It i@ 2 great talking point now.

CHAIRMAN MITCHELL: Lot me ask you this. Suppose you
- put it this @ay? | o | s
| “Findings éf fact shall not b%QS@t,@sida unless
clearly ervonsous. Where the wiﬁa@sssé»agpagr@é ?§r$§§§11¥‘ 
baefore the é@&?%," or however you wan#kéd word that, “due regard.
', $§@§1 é@ given to the opportunity of the trial court %é‘jﬁﬁé@
“of their credibility.” | o
In that case you are not qualifying the “63@%?1?'2:
'rs%x@n@@u$“‘pg@viaian by the inference that it doesn’t apply
'uglasa the witnesses appear §e§s@ﬁalay¢i That is the feeling
I have about it. You want to é@t rid @i-%ﬁg fnct that the
“"due regard" business is the condition upon which the "clearly

© grroneous” rule should be appliled.
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Put a period after "erroneous" ané put this "due
regard” business in a separate sentence, and gualify 1% by
gaylng "1 the witussses appeared p@yséa@3136?

¥R, PRYOR: You could get that result probably hﬁ
saying, "Findings of fact shall not be set aside unless clearly
gryongous. Due regard shall be givea to the opportunlty of the

trial court o 3uége of the Q§$@ihiiiﬁy of witnesses %@g%ifyw

7a73§ﬁg @raily,“

iﬁﬁ?i that all »ight?

CHAIRMAN MITCHELL: Do they teatlify orally if they
give a‘éeyagitiaa? You mean if they appear before him. That
would hit my point exactly.

MR, PRYCR: Put it at the end of that sentencs.

CHATRMAN ﬁi?ﬁﬁﬁ%&x in @ﬁ&@r words, you separate the
- "due regard” business f?é@.t@@ "eiaarig.ayr@nsaus,“ which
they are not éaiag‘  | R

MR, PRYOR: VYes,

CHAIRUAN ES?@EEL&z I think ﬁhgt is a good way %@ é@

K‘Jiﬁ, but ﬁﬁ@?@ iz an ambigulty about ﬁésaiiyiag orally. E?%f?

fﬁﬁi%negg testifion @?§1§§ uniass he aﬁ§§§§s to written ia%grgg;r .
'lxaga%eri@s, | | | o
DRAN ﬁ@ﬁﬁﬁﬁe Then you can hav@ a note to sz %ﬁ&t %h@

'Tifamsaémsnt was maﬁe fgg this gg@eifia pu&g@a@.

Gﬁézﬁﬁéﬁ 3x§e§zggi %@feig,   {7Z

MR, DODGE: What is the @uggestion now?
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CHAIRMAN MITCHELL: The supgestion is that the thiong
read;

"FPindings of fact shall aagrb@ g0t aside unless
glearly erroneous, Due regard shall be given to the é@@@ﬁ%umiﬁy
of the trial court to judge of the credibility of witunesses who

$?§3@&? before him."

JUDGE ﬁ%i?gﬁg It seems to me if that ig.éﬁag there
'”*gaﬁuié be an éxglﬁna%a?y note to indicate clearly why we aré
doing that, ov you éili get perhaps more controversy. 4s 1
get it, what the committee intends here is that the ?u&e shall
§1§ays~§@ that the findings shall not be set aside unless |
clearly erronsous, but if there is a @@%i%ig% in t@%ﬁi@@ﬁy,
one witness testifying one thing and another avother thiag;
 ghat conflict should be left almost @%@Eusiygly to the trial
court if he had the @i%é@sgeg @éi@f@ him gnd could Jjudge
@f~%h§i¥ credibility.

ifLl:  You can put a period after

 weproneous" and may:

"Where ih@r@ is & @aaﬁii@%-ag evidonce, due regard
shall be givea4%@ the opportunity of the trial court to judge
r@frth@ credibility of the witnesses who appeared before aim,“j
or momething like that.

JUDGE DRIVER: T didn*t intend to stress that feature.
I think if one witness appeared b@f@g@ & judge and tes&éf&@ég

© and nobody testified to the aa@%ra@y,‘ygg‘észiav@ the man whe
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could see him and size him up as to how m@@ﬁ wolght to give to
his testimony. I wouldn't limit it to a conflict. Wherever a
‘@it&ggs appears personally, the ﬁ@igﬁ%.t@ be given is for the
trier of the facts who could see the witness.

MR, LEMANN: Don't you think before we vote to change
this rule and make another amendument and pevhaps confuse people
who are following our rules, we ought to get a ﬁsﬁgxgaﬁﬁm from
:‘Vgga Reporter on the sumber of cases that have arisen? Person-
ally, I don't think we have enough material before us to con-
vin@é ne that I have éasagh evidonce to show that we aaeﬁ )
change in the rule.

CHAIRMAN MITCHELL: I am ae@§§§iag his siata@eét that
there are many cases that say the "clearly ervoneous" rule

doesntt apply.

EMANN ¢ Ve @euié‘havs to have those cases n@%@é,
éﬁ?h@@, X assume, in a note supporting the change in this rule.
Becauge 1f we are goling to ablide by the iﬁeg that we are not
-g@iag to make changes unless there is & yesl and substantial
need for them, we would have to cite those cases in the aoﬁé;’ 
Then all these state bodies that have copled our rules have )
just gone to gléag at the switch on this point.
CHAIRMAN %3?@&3&&: Suppose we make the change aa@,>

ask the Reporter t draw up a note in which he refers to all
the cases that igpnore the "erroneous" part of this thing and

have made the wrong interpretation of it. We can find out
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thon whather there is any formidable problem here,
R, LEMANN: 1 have slready referred to the fact that
Professor Moore agrees with the oue case the Reporter cited as

being unfortunate, Hoore thinks it is O.K, Hoore is not hare

and we con't get him to state why he thinks it is 0.K. and why
he approves it.
DEAN MORGAN: He changed his mind.

o

On the next page he changed his mind on
another point.

DEAN MORGAN: Read the next sentence.

The Beporter has grave doubts, I don't
see anything about changing his mind there., He changed his mind
on another point, On page 83 he changed his mind, but we ave
not on page 83 of the notes. We ave @ﬁlgagé 81,

CHATRMAN MITCHELL: 1 think we could argue wntil we
are blue in the face s %93&&@%&@? this is important or not,

t It is the other way, Hddie.

DEAN MORGAN: K:ga@a

JUDGE CLARK: 1 have heve Professor Hoore's éiﬁeﬁgéian
1% you ave interested, and I sball be glad to give it to you in
full. He speaks of the courts théﬁ bave ruled that the éé@iﬁé@aw
" 4s not binding on the agp@ilaﬁ@ court aaé'will be gi&au slight
‘wéigh% on apge#ia ;ﬁ@éitabl@ Life assuraaeéaaaie%yjﬁ£ t§e"i
-,'ﬁnxteﬁ States v. Ireland, CCA 9th; Fleming va‘ﬁaimar;,cﬁg.IQ%;

Himmel Brothers Company v. Berrick Corporation; Smith v. Royal
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Insurance Company, Ltd.,, CCA 9th; Bapnister v. Solomon, CCA 2nd;
Wigginton v, Order of United Commercial Travelers of ﬁﬁﬁ?i@%,
LCA Tth; Staﬁé Parm Hutual Automobile Insurance Company v,
Bonaccl, CCA 8th; Jobnson V., Griffiths, CCA 9th; Tipson v,
Bearl Sproty Cowpany, 93 Fed. Bupp. 498; and he cites three or
four more, and he hasn't even tapped the Second Gi?ggiﬁ cases
yet. |

CHAIRMAN MITCHELL: Tell me, are those cases where
there was no witness who aﬁgaared before the court? %3%&%#@@%
don 't nean a thing from our standpoint @#3@@% they were @géag
where the witnesses didn't appear. |

3@3@@_@&&%&% I can't go over them all new; Heo says
those are cases where their t@gtiégﬁy wae taken on ﬁég@giﬁiaa$,

The reason I cited the Orvis @&&é é&s particularly be-
cause, as I say, there are about four different categories which
£it in the compartment, That is, you go a@@@réing to the cate-
g@?ié@ of how it works out,. |

Thig is a quotation from the Orvis v, Higgins @agaé ‘

Min the light of the @gg@um'egs@“ = the $§§§@ﬁé.
Couwrt decision @héch4§uaﬁaiﬁeé'5§§a> and made none of these -
gradations, as a matter of fact *»wﬁia the light of the Gypsum
@ase; we make approximate g?&éati@ﬁg as fﬁil@ﬁ%g. We must sus-
tsin the general or special jury v&yéicﬁiwhgu there is some
‘evidence which the jury might have believed and when a vééééﬁa

 able inference from that evidence will support the verdict,
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regavdless of whethew the evidence is ovel or deposition.”®
That is the Jjury.
“"in the case of findings by an administrative agency

the usual rule is substantislly the ssue a8 that in the case

of a Jury, the findings being tveated like a special vagéiétg
Where & trial Jjudge éi%s without a jury, the rule varies @i%&
the character of the evidence. (&) if.he decides the fact
'_igsug on written svidence mlone, we are as able as h@ %@
é&termiﬁs eredibility and so we may disvegard hig ﬁia@iag."
Which I smggagﬁ'iﬁﬁﬁ%’gﬁuga Y () %ﬂ@y@ the evidence is gggﬁxé
oral aaé the balance is written or deals with undisputed |
facts, then we may igpnore %h@ %r&&& éuég@*S fim@iag and sube
 stitute onr own (1) if the written evidence on some disputed
facts rendors the oredibility of the oral %éa%i@eﬁy axﬁ&@mgig
doubtful or (2) if the trial judge's finding must rest exclusive-
iy on the written evidence or the undisputed facts so that
an svalustion of ¢redibility has no §i$a$§ijgnasa (c) But
~ where the evidence supporting his findings as to sny fact issue
is %ﬁ?&r@%y oral, We éay disturb that finding only in ﬁﬁs'géﬁt
uﬁasaal circumgtances," |

It seens to me %@aﬁ that making of gradations is
eutirely st variance with our rule, and I thisk iﬁrﬁag h@ésé '
- very evil effect, in that now the appeals are made according
:‘t@ the gradations here stated. | -
CHAXRMAN MITCHELL: Isn't the faot that the phrase
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"duye regard shall be given to the @@p@fiagiéy-@ﬁ the trial sourt
to Judge of the credibility of the ﬁi%@@%é@%“ meant that due
regard shall be glven 0 the peculiar cpportunity or the

special opportunity of the trial court to §§ég§ of the cred-
ibility of witnesses where they appear before him? That is
ﬁﬁaﬁ.ﬁs meant., He hé%a*@ any special opportunity, it is %ﬁg@,
if there ie nobody whose demeanor is observed.

| 3@%&3 DRIVER:; There are @ﬁh@y ﬁﬁiﬁgﬁ than @%@gf@iag
wétaegsagg That is only one. As y@é gay, it givag him that
special opportunity because he can see the witness., But ii’a
wi%a&sé testifies in a deposition and 1t is altogether iaa
gredible and not in @@garéaac@ with %a@ @@ﬁi&égy buman @3@@?3“
‘saaé; you oan éé@@?édiﬁ the witness without ever seeling him, in
many iustances. You can say, "I don't paelieve that." |

 CHAYRMAN MITCHELL: Has the trial judge any epecisl

qualification or advantage over the court of appeals iﬁ ) eégé'f

1ike that?

JUDGE DRIVER: No, X éaa*t think so, not where ey@%ysr
tﬁiﬁg is éﬁ writing. ﬁhg@gravaysﬁhiag is in the £eym»a£  :
| deposition or @riﬁ%an»&aaﬁiaéﬁy, you have s situaiion ﬁhi@ﬁ ”
i@ rather unusual, |

You have the more usual situation, I think, where
on stipulation in a new trial, the %@i&l is‘aeﬁéueﬁaﬁ enti?&iy
on the record made in the first trisl ﬁéfﬁ?@»& different jaége.

I just decided a case of that kind a week ago. The case ﬁas
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’%?igé before & Jury v Idabo, and counsel stipulated that it be
tried before me without a Jury. &3172 did was to sit down and
look at the record of the trial,

When that goes up to the court of appeals, as 1 think
that onse will; do they try it over again, or do ﬁ§@§'§1@@$ sone

impertance on my findinga?

JUDGE CLARKE: What we sald in the original §§%§~§ag
',gﬁigs Rule 52(a) "is applicable to all classes of findiogs in |
éésas tried without a jury, whether the Finding ié of a,fégﬁ-
conesruing which there was s conflict of testimony or of a

fnet g@éﬁ@gé'ér jnferved frowm uncontradicted %aatinany;“

It sesms to me that the idea is more than this ques~
$don of %he%hs? you have the same opportunity. It is the whole
{dea of veview. If you review a trial de novo, in sﬁi@@t,*iﬁ
the appellate @@%@%5 which is now %ﬁaﬁ ig more ov less being
argued, that is, of course, one of the bones of contention of
the admiralty bar, because they think it should be. But @
review, X éhﬁni& think, ought %o bé-the deternination of g?&@%;
You ﬁaﬁaﬁgéaa whether the trial judge bhas veally committed -
eryor, That is what yom should look for, and not have the
goungel igﬁiﬁéé to come to you on the basis that %hey'§hi§§ they
rmay have a better break ﬁitﬁ the three appellate judges than
they éa.fgﬁﬁ the trial judge.

CHARMAN MITCHELL: Isn®t that taken care of by the

olause that findings shall not be set aside, even though they
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- are on writéten $estimony, unless clearly erroneous?
JUDGE CLARK: Yes, I think it is.

MAN BITCHRELL: The upper court decides whethew,

on the written testinmony, they are glaariy erropeous. If there
iz an argunent abaa%‘iﬁ, %&@? don't set it aside, or shouldntt,
if the trial court's judgment has fair support.

I think Bacon said the man who drafted a thing was
'“<g§§ man least gualified o i&ﬁé§§¥@€ 1t, becsuse he was always

thinking about what he meant instead of what he said.

phrase, “findings of fact sball not be set aside unless éieaﬁlﬁ»;-=§

erroneous, and due regard sﬁaii/%a-givaﬁ to the @@p@ﬁ%ﬁgity of
the trial court to judge of the credibility of the witnesses,"
is mine, 'E drew that, 1 distinetly remember that, We wéxé
hunting for a rule, and I got hold of the @éui&y rule, %hie&: )
1% that, and drew those words. |

I know in my own mind I had the idea that I was
yoferving to the peculiar oy sygeial opportunity of the trial
court to pass on credibiiity, demeanor, and appearance of tkai
ﬁi%ﬁaéass; their shiftiness on the stand, thedw a§§33?g§¢§,' |
which gave him a better opportunity than the appellate court
Judge. |

gtillg even if there is no such gé@@l&aﬁ opportunlty
in the trial court because ie i all written testimony, I think
the phrase “shall not be set aside unless clearly erroneous”

" eught o be applied %o findings based on depositions,
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YR, LEMANN: %hen I look at this case of Orvis v.

Higeing, I ses that Frasnk wrote the opinion and August Hand

concurred. Hand is a pretity good Judge.

LARE: On everything except procedure.

. e

When I vead the headnote I find this in
the headnote:

"Where the evidence supporting the trial judge's
u'*£§§éiag as to aay‘fa@% at issue 1s entively oral %é&%%ﬁﬁﬁy, the
rovieving court may disturdb that fiﬁﬁiag only in the most une~
usual elrounstances.”

. Anything wrong with that?

JUDGE CLARK: Yes. Quite wrong.

MR, LEMANN: I would never have th@ughﬁ it wrong.

@Eﬁxﬁﬁéﬁ MITCHELL: Bay %haﬁ %g&iﬁ.

JUDGE CLARK: It is an attempit to substitute for

carefully worked out language o new rule which has got to ﬁﬁ?@%@g

its own interpretive clauses. oms to me it is a very un-
fortunate thing to have the courts vewriting and substituting
naw rules for a yule which has %@rﬁ@% very well,

"Host UNUSUS) GIPOUBELAROSE™ meANS

mighty little to me. | ,
MITCHELL: Will you vead that again?

JUDGE DOBIB: I don®t like it at all.

MR, LEMANN: I want to vead another sentence after

- 4%, too.
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AN BITOHSLL: ALY right, but read again what

you read, won'®t you please, so I can get if.

MR, LEMANN: This is the middle of the headnote:

o

"Wheve the evidence supporting the trial judge's find-
ing as to any fact lssue is @ﬁ%i¥§i§ oral testimony, the review-
ing court may disturb that finding ouly in the wost unususl cir-

cumstances,”

i wgﬁiézha?@'%h@aght sﬁaﬁ‘%ﬁ@ corract aggiiéa%£@§'é§
 owr rule. | i | |
CHATRMAN xi@ﬁﬁﬁﬁﬁﬁ “?gf%iazi? oral" would ﬁ@viﬁ.
Eﬁs LEBANN: Then %héy g@ on to s&aﬁ §h3§ the %&%iﬁ
for éiﬁrggaréing 1t was:

o “Efiﬁéa@s,sgigiﬁiﬁﬁﬁ $o éﬁﬁ?@?tf&-ﬁﬁﬁf vordict or
an administrative finding may not sﬁfﬁi@é;_éb.aagga§ﬁ‘g_ﬁriéi-'
3@dge‘s‘££aéing._-wggrezéhé only qu@ssésﬂrﬁss aé_;e igfereaﬁég-V
_ﬁ@ be éégﬁn iré& ﬁ?ié@ﬁﬁ@l§ﬁéém§ﬂ %é be proven, the appeliate
aourt r@v@?gsé'@n'thagrauﬁésaiéh-a slear mistake had 5@3&

. made " | |
i éamﬁﬁlaea_amyﬁhéag wrong with 1%, quickly reading
i, ’ : R

fyg%ﬁ_ﬂﬁanﬁs' Y@s, ziﬁhiak %&a% is ai& w&a&@.;%@é&a@s .
it i an abtempt %@ restate a nev *ule %ha% yﬁﬂréﬁﬁ?ﬁ'kaﬁﬁﬁi .
the maaniﬁg»@fg 1 take i%. gaaﬁa, your point is that %k&%
probably aaaaﬁ the same as wha% we wgaﬁﬁ,

MR, Lﬁﬁﬁﬁﬁi Ho.
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JUDGE CLABE: 1 think the fiﬁgi»ﬁﬁﬁ@‘iﬁ is written
probably it does. Then you get to reconstrulng that, and then
that gets f£iled away, and @?ét%? goon vou have Zorgotten the
original wule, vhich is now what happens. Tou have gotten avay
from a carefully worked oui standard, and you are making a new
standard,

Even 12 it meant the seme thing, I think 1% would be

2*1§;mi$tak@ to keep %aikiﬁg sbout 1%, That is not the rule.

WN: Personally, I éénfﬁ think he migagyzi@é’

the rule, but that is just the way it strikes mé. I should
think we ought to have a»glsagk@aa@‘ef wisapplication of the
rule $o justify us in ahaﬁging this 1aﬁggag$Q
JUDGE @Qﬁﬁg, I %kiuk we have a very clear case h@f@,_
because the original ?al@ is now lost, Ba@aua@ i feel so
e@afiéggﬁ ¥y, Hitchell¥s present gta%@maﬁt is the sanme as hiﬁ»ﬁm
.@rigiaal sﬁaﬁamea%. and because I think that i@ the ra&l&y
f‘ﬁﬁﬁifﬁhlﬁ @@uxse; 4 ﬁata to soe it @@vsr$é up néﬁ 80 tﬁa%
; 133§ the 1@&?@?& @@m@ %@ us am@ 88y, “?@u gre going to r@viawfi

| .f“@@apigtslg when y@n have evidence on éa@@aiti@aﬁi“

‘The - ﬁraaﬁla with %&ia, as wiﬁh ﬁﬂ wuch of 9?@§@éu$f""’

5”%tg¥£ a@yway, i& %h&% iﬁ is aaiy wh%a,th@ a@yallata s@@rd

f»é@ sﬁagts wriﬁiag g%au% %ais. ﬁh@n wg ap

i§§ vsleariy nggﬁagugﬂ rule and a@@%y i% in gc@azﬁﬂn&a

»W:rf fth@ Gh&igman*s iatsfgratatioﬁ, aiﬁhar %@ sgy nathiag er'ws's; Vﬁ

fﬁ@aﬁ under Rule 52(n) nothing is %@_b@mgggg, When th@ gs&%ﬁf;

/
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decides that 1%t wants to step in and reverse, then it starts
writing all this stuff about "We will act in {(a) but not in

(b}, but we wéii act in {g)," and so on. It iz %@@éﬁﬁ@ 3 think
that is an undemirable thing which bas developed because of ﬁ&@
tendency of the explanatory §§@@$d§§% to drive out the ordinavry
yule, that I raise the question. -

It scems to me that you can't get any hold on the
bundreds of cases where the rule is applied without any ques~
"ﬁiaﬁ becsuse nothing is written up about them. It is é&a%§3v
upusual cases that get €o be written up, and then pretiy g@@n;
they seem to be sstahlisbing the rule. |

 That ie what is dons heve, and I think what they
establish is not in wccordance with what we intended.

CHAYRMAN MYTCHELL: It seems to me that the provision
that the findings shall not be set aside unless clearly |
erroneous, period, properly applies and was intended %o apply
where the t@gﬁi&ﬁﬁy was ail written, on %hs‘%héeyy §h§% @?$ﬁ>§£
there wasg g?eaﬁﬁ ?@r éiﬁfereéa@ of opinion as to ﬁh@%_@@g@lﬁéi@a
@gg going to be drawn from a @épéaiﬁi@g;iﬁriffea t@&%&ﬁ@ay,‘ééa
upper court isn't going to set sside the judgment of the lower
ccurt if his interpretation of the written evidence is rossone
able. In @th@%»%ﬁgﬁg, it isﬁ?%'"alaarly'g&?sﬁe@ug;“ 14 one |
 of two conclumions may fairly be é?gynjir@m-%h@ %?itééa'ﬁgatgg_
mony and the trial eourt follows @a§, §"@aaﬁs sgﬁétraé“%h&t ?ﬁi@

to entitle the appellate court to set aside ite finding as
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Yslearly ervoneous™ bLecause they sccept the alternative ifnter-
pretation. %hat is my idea about 1T,

MR,

@@3@@@1 Wa are proposing to overrule this decision
in Ovvis v. Higging because iu the oplsion it is said, %@ﬁ%ﬁ@ 8
trial judge %ith@ﬁﬁ afjnry, Y"if he decides & fact issue o |
written %ﬁiﬁa@@@,alaﬁg, we ave as able as he te ésgefﬁiaa

credibility, end so we may disvegard the finding,” oiting six

"figﬁ eight federal cases, “Where the evidence is partly @r%i

aﬁé the balance is written or deals @&&h undisputed facts, then
we may ignore the trial judge's finding and sahé%i%a@s our ésﬁa
if the written evidence or sowe undisputed fact @aa@éfé the
 eredibility of the @?aivgsggiﬁguy extremely doubtiul or if

%ﬁa trianl judge's finding wmust rest @3¢iuai@§1y on the @rit%@é .
wvidence or the undisputed facts, his eyaiaa%ién of @gﬁéiééiit?
hag no significance.” |

On all’%hpée points be cltes federal cases.

Then he goes on to say:

Where the evidence supporting %ﬁe finding as %é’égg
fact issue ié entirely oral, you may disturb that 3ia§$a§ ouly
10 the most unusual éiﬁeums%aa@asé“ |

That i8, where he has seen and heard the @i%ﬁ%g$§§;

it would be a very unusial case.

CHAJRMAN MITCHELL: He is wrong about that, because

it is partially oral. Who wrote tha%_agig&@n?

DODGE: He says:
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"Shers the evidence is partly oral and the balance is
written or deals with undisputed facts, then we may ="

CHATRMAN

MITCHELL: I think he ie trying to chop it up
too fine, and my ldea is that I ¢think My, Pryoris guggsgti@m ig
gbsolutely gound. Mr. Pryor suggests that we say: "Findings
of fsct shall not %& sot asidy unless clearly errongous =-
period" and th@ﬁ go on in a separate sentence: '"Due ?@g&gé' -
m;uggall be given to the @gé@i@i opportunity of the trial ggaéﬁ.%@;
3@@@@ of the eredibllity of the witnesses who appesr %@ﬁ@?%'
hin,"

I think we have hit the nail on the head and ma@@:
i% clear that this qualification about “due regsrd for the
trial court's opportunity” spplies only where he has a special
apporéunity. | |

JUDGE DRIVER: To got this before the committee, Mr,

’giﬁghsil, i move that Rule 5%(a) be amended ﬁy ﬁepafaéisg the
. two clauses of that sentence begluning, “?iaéiégs of §a@ﬁ §%311
not be set asiﬁé;";gné go forth, B@p&?&?@ﬁ‘iﬁtﬂ a separate > 
sentence so it will be clear thet the firet clause is not

qualified by the second and that the exact verbisge be framed

o by the Repovier.

«ss The motion was seconded, put $o a vote, and
- gavried ... |
M. LEMANN: 1 talked against 4t on the ground there

is not sufficient showing of necessity to warrant a change of
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this degree of uwniwmportanse.

CHAIRMAN MITCHELL: I suggest that we ask tﬁ@ Reporter

to drav & note and vefer to the @@%@S‘ﬁhgﬁ are golng baywire
on that point, and then afber he has done that you can make up
your mind whether 4t is ilmportant oy wot. I don't think we are
in & position to do it here todsy because we haven't had a
chance to study all these cases and find out how bad they sre
ox how numerous they ave., If %@ stop to argue whether theve is
a\§@@§ reason in each case, or not, we will never get %ﬁﬁagg%
beve, X think we ought to have the matersal before us to form
& judgment on that.

- JUDGE %@aigz Hay X ask a @@@%@i@a there,

"fhe findings of & master, to the extent that %§§ '
court adopts ﬁ§@§,f§§azl be géﬁsié&reé as the findings of the
@éﬁ?%a” |

Suppose the court overrvules the findings ef.ghsf-;f,

- master.

JUDGE CLARK: I thiuk there i¢ is the “olemrly

erroneous” rule.

Jﬁﬁﬁﬁfiﬁgigz Have there baen ggﬁag that 3@3 33§§i§aé

5 suggenting %ﬁ§% & different ?%i@ agpiiaggﬁheﬁa? Yo hgf§ﬁ§g§f_

- several. ; .

I know there &?ﬁ'é&?@% that sgg'ﬁa§7:

. "glearly erronsous" rule applies to the findings of &;ﬁaé%é?;j

- and I think that i true.
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DGE DOBIE: The cowrt overturns thome fi@ééﬁg@ and

I
makes its own Lindings, and the findings of the court come ¢
us on sppeal. Do we give to them the sume weight that we would

glve 1f they had followed the master?

£ CLARK: Mo, I don't think so. I don't think
there that the overturning gets the benefit of the "slearly

srroneous” rule. It 18 the original findings of the master

"~§a§g get the benefit of the “clearly @wr@ﬁ@@as” rule,

Do yau want €0 go on now?

CHAYRMAN MITCHELL: Yes,

P
P

Next we come to the highly important
guestion of Bule 54(b). I think it only fair to say the mgéggﬁ
we have been @aﬁsiéafigg and Rule B4(b) involve some guestions
of policy, and I am frank to say %k@% i have felt quite
ditfevently from Judge Learned Hand, my g?aa% chief, for whom

I have great admiration, but neverthelsss I don't mgree with
him on all procedural matters, nor with Judge Prank, and it is
fair to add, too, that §?@§@sgé§ Koore has agsociated hiwself
with them, and they all fvel that an appellate court should ~-
i'a@ afraid I put in what might be termed a motive urge, but

I think it is fair ¢o say -- interfere in or supervise ﬁé 8
wuch groater extent tham I believe in or than I think owr rules
;ﬁhgva g@nﬁ@m@l&ﬁa@ or the peneral theory of review aaa?amy;&is&,
in the sctivities of the trisl cours.

1t seems to me that it is & sound yéii@g in g@ﬁ&sai
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that the tyial court is to carry the brunt of responsibility,
agé %&e function of the appellate court is ﬁ@ be %h@?é ww § am
not sure but thet the chief function of the &?@%@33@@ @@%ﬁﬁ is
to gi@@ assurance to the litigants that @h@y are nod g@ing %@ |
be unfairly treated and that thers is @ tribunal there to restily
sistakes, |

ﬁﬁ&iﬁ%ﬁﬁ MITCHELL: Does this relale to éaﬁgmgnﬁ_égaa

| Multiple Claims?

JUDGE CLARK: 1t doss.

We adopted the old sguity rule. Aven't
theve & lot éi cases under that rule dealing with cases

on depositiona?

‘Ho ins passed on to Rule 54 now.

ﬁﬁBﬁﬁ e&aﬁga § an taikiag partigalagiy about %é{b},
and 3 want to go inta tka baekg#aﬁaé ba@ausﬁ ﬁhat is & very
;ﬁ@%ﬁsnaivaly 61&@&&@@@-&&@%@%,.aad %h§ baa$gr9uaé in whi@h_v,fi
47§31@ ﬁé(b} QOB up sgain ie this: o

Judge Frank saggegtaﬁ new lagaslaﬁian yh&@ﬁ ?@RZ@
give a discretionavy gg?gal a8 to any &ats&&a@aﬁ@%y aﬁé@rgr

unspecified, §§$§.as bgﬁﬁﬁ-as éhaﬁ.  That was auypagta@ %g %@th

1, _?gaf@ssar Hoore aaé dJudge Learned Hand. zt wsnt %@ sas |

Judieial Qogfé%&aeéf The Judicial Qﬂngegsnaa r@fergaé ﬁba%fi
§$‘E committes of wﬁi@h Judge Parker was the ke&d, ﬁhieh-wasf
also considering and has ean&iﬁetaé the question @f the jury

¢rinl and eminent domain. That 45 & s@garate matser, but it
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That committee, of which Leland Toiman is the mecre-
tary, is composed éf foderal Jjudges, a committee of the Con~
ference. It has bsen working now for two years. ?ﬁ@g first
made & report which condemnsed the original Frank proposal, and
ﬁhat was accepted by the Conference. 8o I really think that
that very brosd proposal can %@‘e@agiﬁexeé subgﬁantiaiiy ount.

Judge Parker's own Pourth Circuit Conference then
suggasﬁgé new iagisla%ion @hi@h-%@ag up the idea of our amended
"~ Rule 5%(%} @hieh, a8 you may reaemﬁ@?,’p?@vidaa for the %réai
judge making a finding in multiple claims, substantially
ge@&@éﬁing & claim 80 that iﬁ can be reviewed, @k@‘?éu¥$h 
@iréu&t g@nfsregée sgggasté& 1@@&315@&@@ which would genersnlize
the grinéi@i@'@f Rule 54(@); which @ély applies, in the stated
case of mﬂiﬁiplé slaims? to %h@ wh@l@ interlocutory appeals
| natter, | | | |

That was put out to the federal §uéggs'i§f éigsussiéa
and is being discussed. At Judge ?arke#@g request, evaery cire
cult conference this year is éonsiﬁariﬁg'ﬁaa matter as ﬁq'/

. whether theve gh@gzd be any recommended legislation. Judge
§§rker’wrgt@'ﬁa the ck&irman agkgng~as~aisng with this %o @én»
‘sider whether, by possible éﬁ?augiﬁn of Rule 64(b), we could
ot cover the entire question so as to @éke legislation »
impossible.

1t seews to me that the question before us is probably
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not the broader one as to leglslation., The literature is
Vﬁﬁﬁyﬁﬁﬁgs Leland has all sorts of ninmeocgraphed s%a%@mgétg.',
A great many federal judges have reported one way or éﬁ@%&@rpr

CHAIRMAN MITCHELL: Uow does the question arise under
(b)? I dom't nﬁé@fgtaﬂé i%. I think you are right in suggest-
ing that we don't want to spend our time goilng into the question
of what statute should be ?&sssé @niargiug %ha right of inter-

% lgﬁauéeyyraﬁyaéleﬁ'Thaﬁ is none of our particular business. lﬁg
mnay be interested in it aﬁé way have ideas about 1%, %@% what
iz the point about (B)?

JUDGE DOBIE: It is a question of appellate jurisdic-
tion, not a question of procedure in the district court, isn't -
it, generally?

JUDGE CLARK: I wanted to give you a little of the
background, It is pretty hard to cover t&is because, ag.a
matter @f~fé§%g there has been s0 %@@ﬁ material.

MR, DODGE: Vhat does 54(b) have to do with this

question?
- JUDGE CLARK: ﬁ@l@ B4(b), if &@ﬁ,@ili turan teo ii; a8
now drawn gravidsﬁ for judgment in what we aall‘maiﬁiﬁle clains.,
CHAIRMAN MITCHELL: The effect of Rule 54(b) -- I
never thought it was a very apt expression, %ut‘iitha&ghé what
we meant to pf@vida for in sabseé%i@& {(b) was that the trialr
court could S&?¢@ﬁ§ﬁh$? or not he was remerving gufiéﬁiétﬁeu

" to tamper with the question again. If he reserved it, then




it wasn't final, but 1f he didn't veserve further jurisdiction
to recall the judgment or to do something, then it was final,
JUDGE DOBIE: And could be sppealed.
CHA IRMAN %ET&%@&L; And could be appesled. It was
veally a questlon of whether he veserved.jurisdiction to act
further. Ve put it in the form of gagiag,'“uﬁan BN HXPross

deternination that there is no just reason for dolay and upon

5*aa§ express direction for the entry of jadgmen% Y That is Jjust

another way of saying ﬁ@ was f@@&fviag 3@@1&&&@@&@3 or wasn'g,
JUDGE DOBIE: Judge Parkar wants to open all inter-
locutory appeals ¢o appellate jurisdiction of the courts where
é&e @igtféet court juﬁgé @@rﬁiiigs,ha'éhiakg it is i&@@?%%ﬁt _
@ﬁ@agh and so iantegrally ?él&ﬁ@ﬁ g 1) éh@ determination 0f the
court, and so on.
CHATRMAN MITCHELL: We can*t do that by wule.

JODGE DOBIE: I don't think we can, elther,

CHAYRMAN MITCHELL: I don't a@d%ﬁ&taﬁé what we can
do in subdivision (b).that would @h&ngetﬁﬁé situation any.
Any judge has a right at the foot ﬁf.§§@ dé6f$B to yééﬁ%?§‘,
Jurisdiction to act §artﬁé?, and the m@ménﬁ he én@s.%hat-%ﬁé
’   judgment ceases to be final. T&at is @ﬁ&t we veally intanﬁ%é
%@ do, ai%hcugh we didntt agpr@s% i@ tﬁ&t ﬁgy. '_' |
4 §§EG§ CLARK: I havent®t expyags@é the gaint y@t.. ’
; 1 am gorry, I h&v@ﬂ“t g@t to %h@ @@int yst. 5

CHARUAN %i?ﬁﬁaé;s- 1 @sul@ 1ike to know just wﬁaﬁ wa’

'a?@ askad t@ @@nsiésr on subﬁivigi@a (b)e e
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JUDGE CLARK: If I may, I want to try to state it.

Let me say that the Chairman®s somewhat informal
description o2 Rule 54(b) is 2 statement of our geéneral intent,
Yhat we are é@in§‘i$ making 8 clear and obvious way of %@@iﬁg
whet the trial judge's intent was, We say that if he has not
 shown what he intends, 1f he has left it vague, Then he hasn't
ﬁé@idgd it, If he makes it specific, that shows that he ln-
u‘g@?nﬁeé to separate it.

" 1t 48, I think, one of the most useful thinge we
have done. It has been applied in many, many cases, and I
' think has been a grand rui@. It seems to me it has been one of
the best things. It has %@én applied over and ovey. .

It is & useful, wafkgblarthiag because, you se8, 80
much éf~t§£g may happen without your knowing what the trial
Judge iéﬁéﬁéeﬁ because he iw l@@kiﬁg'fer'apyégla, aﬁé ther@£@r@
he hasn®t takem specifie action, @hié requires that he ﬁa%@‘
cortain specific action.

zrsay, tharafére, that the rule is a good, workable
rule, but the r&ia‘ﬁas only iﬁtaﬁdé& to apply and does only |
épgiy in the sasé of multiple claims.

That has turved aag,%@ be 2 question possibly of a

1ittle weakness im the rule. In the specific cases wh@?é it

applies, it works beautifully. Query: as to whether it will
cover all the cases we intended it to. '

Let me indicate the kind of questions that may come




up. ‘The courts havs spplied 1t pretty generally, so what I have
sugpested here as a possible clavification is, I think, in line
with judicial decisions, @@ﬁﬁ@ﬁ%ﬁ%@?ﬁ,rﬁhiﬁh have iaciaﬁaé
Professor Moore, have suggesied, however, that the courts are
applying it somewbat beyond the language.

There are %two m&i@'@iﬁuatiaas vhere the courts have
applied the rule which mag’saise # guestion. The ﬁi?éﬁ gasal
ds the &éﬁ@ of §ﬁlﬁi§1@ p@iéi@ég oy it££§ fhs”gase tﬁéﬁ'ia éba
federal law is known as»%ba Hohorst principle. The question
may come up in all cases of wultiple parties,; but let's take
- the simple case of tort-feasors, whether you want to call them
Joint af:aaﬁt» Actually they are all naw_éaﬁeral by éeﬁi&iﬁiéa‘
E&% supgese thawe are two people ianvolved in the same automo=
bile accident. As a matter of fact, in several cases, one in
the First Cireuit, one in the Becond Circult which I wrote
nyself?, we spplied Rule 54(b) to that very situation.

This is the %yée'@f case %baé we had: We had the
sagé_ia that Lopinsky v. Hertsz Brive«ﬁ?mseii case. That was .

' & $&$& of an autemobile accident in @@naéeﬁieu%,.aaé an attempt
to serve upon %hése Hortz gé@?ie who vented the car. The trial

i'3gégé in that case held that that e@rp@%aﬁi&@ was not doing

" pusiness sufficient to be sued, and therefore ruled ﬁhat'thaﬁ,

gaxtylghsulé be @iém&s&aé, and made a finding that thér@ @&églé

be a final Judgment as® to it, |

The ap?aal was made and we considered it, The
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suggestion is made that we wevre extending the »ule beyond its
torms, and that suggestion involves this aaalysiss The aaaiysia
is that our matter of claim means the ancient and old friend,
caguse of action, no move, no less, and that o cause of action
does not involve different people or different wights, but
morely weans the same factual situation. And this was the

same automobile sccident, and therefore on that basis 1% is

'ﬂ‘bﬁing guggested that the application, as I say, made in these

cases is errongous.

1 don*t think it is erroneous, but you can see ?ﬁ@:
avgument, I don't think 1t is erronsous b@eaués I think that
one thiﬁg wg’war@'%ryiﬁg to get away from is any particularized
definition of cause of action. ?he?eﬁéreg I dont*t %hink‘"akgim"
should be held to mean any technical cause of actlon.

In the second plage, I don't think %hara,ﬁag4gay
couplete agreement that “cause of sction” mesnt this single
 thing.

Therefore, I think ﬁhgﬁ éur decigions were aer?@@t,
but you can see the anélyaig ih@?eg and if the anaslysis is
‘maée, then this rule is not applicable in one of the great
cases where it would he most useful, nawely, the case af'
ﬁui%ipla §artias.. It would be usef&i only iﬁ the case of
gaitiple claims against the ga&@'party‘

That is one guegtioabas to the extent of the yazé;v

The eth&r guestion involves perhaps the opposite side,
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as to what bhas come to be termed @@12&%@§a§ orders., There are
suggestions that there may be fringe cases, 8¢ to speak, such
as that Cohen v. Beneficial Industrial Loan Corp., where the
question was the one of the shareholders® derivative action,
the stockholders® sult. The suggestion s made that our rule
doss notg a§§L§‘%ﬁ'%ﬁa collatersl order situation, whereas it
seems to me that is another case where it ought to apply.
| Ag & maé%&g of fact, Judge Learned Hand in a @@@igi@n
did apply it. The question is mede that perhaps that applica~
tion &a@A@gggaﬁaagé The case that he applied it in was
Lyman v. Remington Rand Co. Lyman was 8 master a@g@iaﬁad in
| a suld gga@nsﬁ Remington Rand. The judge fixzed tﬁ@ naster s
fee, and he wanted to appeal before th@ m@ia appeal was @gﬁiﬁg
up., The judge separated it under this 54(b) and the upper
court considered 1%, _
| No, I am wrong sbout that. The judge had not ”
separated it and the upper court said %&ag would not consider
' &t'u@%il he éié.sépafata it. -
it @&%mg to me that tbat is a souaé apyliea%ien of
..'-aar g?iﬁ@i@i@, But &2 ys& say %haﬁ thiﬁ dc@s not raaeh taﬁ
question of @@11&@&@&1 claim, you see; %ﬁa rule ﬁ@nlé aaz apﬁly |
»f“iﬁ that kind of case. |
‘o what ¥ have 3&%&@%@@6 on @age 8 is that we E&k@
~ certain additions, making the rule gl@@gzy applicable to these

" cases of the kind I am discussing. If you will look at the
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foot of page 8 you will see my sﬁggas%i@@g in the underlined
material. Those are the only @h@agaga I gy this:

"Wheu more than one ¢laim for or right to relief” --
ia othey %ﬁfﬁ%, I am now getting away from this mere technical

version of cause of action. “%ﬁ@ﬂ pore than one c¢laim for op

- right to relief ig presented in an actlon, whether as a clain, |

e@unﬁerﬁlaiﬁi sross-clain, ér third-party ciain @r figh% to
r@li@f, th@ court nay @i?ﬁ%% %ha entry of a f£inal Judgment ‘upon
one or more but less than all the elaimg or rights, and w&e%her
collateral to or divectly sonnectad with each other," = ﬁ%a%

language is to meset the &@aeail@é gollateral order case Py

Yonly upon an express determination that there is no just resson

for delay" and so on, The rest of the rule follows along that
same WAy, |

JUDGE DOBIE: There is nothing in the rule as origin-

_ally drawn that said anything about whether they are collateral

or connected. There is nothing in ﬁﬁé rule as drawn that

depends upon whether they are collateral or directly comnected,

is there? |
JUDGE CLABK: There is nothing in the originsl rule
that makes aag @f ihﬂﬁe liﬁaﬁati@n§, it seous %a ne the iimiﬁ&%i

tions are und@sirabla, and I don't believe they are in 11&@

with the origimal intent, The argument is made that our rule

oBs arggiaallgréraW§‘@as not broad enough to cover.

MR, PRYOR: I thought I understood this before I came
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 here and when I read youy @@mﬁ@nﬁarga In your commentary ygé
say, on page 88, the Reporter is disposed to recommend the
insertion of the words "or right of action"” alter "claim for
‘pelief," but instead of iuserting the words "right of action"
you ingerted the word pight "

I can't see that i%'ﬁé entirely ayprapria%e_ia@guaga
to speak of §§@sea3&§g a right. You csu ??@5@@% 2 claim to a
Cwight. X was i favor of the comment.

JUDGE CLARK: 1 will tell you my process of thought
on that, I had to do this rather hurriedly and under a little
stress, rﬁhéa I %?@%8‘%h§ @éﬁﬁ@ﬂt&?? ilﬁh@agh@ %baﬁ}th@ bﬁsﬁr
expression was “?ight of a@%ﬂ@g," When I came to work om it, -
1 thought %&ét:ﬁhg words Yright to relief" would be b@ﬁ%ag as
more in xiae with the claim, Haybe ny iiééﬁ thought was -
%k@ batier, 3_@@3*% know.

aé any ?at&,;wh&a I came ¢o wriéa the parti@ula@"

ameundment, at that time it seemed to me that "right to relief"
was h@%%é? than “rigﬁ% af action.” I h£v§ no pride ﬁ?i@@iﬁi@ﬁ
 either way, | o .
'ﬁ%, ?Rﬁﬁﬁgw_i like the guggéﬁéign'ia_y@af eemm@ai;-
ha%ﬁ%?;' |

§§ﬁ§E'§L§R§: @h&% I wanted %@ do, as I put it, ﬁéﬁ
to ma§s ﬁh@ ?alé just as broad as I ﬁﬁ@ﬁg#ﬁ iﬁ_@&% when I drew
it originally.

CHATRMAN MYTCHELL: I am not clear about this, I would
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1ike to ask a guestion,

Your first point, ss I understand 1¢, is a case
where there is 2 ¢laim made szaiust two parties. 1t is taer
same trapsaction, but you agﬁ'%ﬁy&ag to hold two parties 1iable
instead of one, You find when ?@@ get into the case that one
of them isn't doing business in the state and you haven't juris-
diction over bim., 8o you want %o make an owder dismissing the
"»glaim as to him. Tou haven't disposed of the ¢laim against
§§$ other party because he is in your Jurisdiction.

That is the first point, is it not?

JUDGE CLARK: That is 1%,

CHALR

HMAN BITOHELL: You want to provide that we mike
‘an amendwent which makes 1% clear that where you ave éisaiggiﬁgl>
one party because of want of sgfaséi@%ien,»yﬁér rule ﬁ@@éﬁ*ﬁ
come into play becauss you haven®t decided the claim against
the other party. Or does it come into gléy? is that what you
want to do? |
| JUDGE CLARK: I want to make sure that the rule may
be availed of so that the district judge may separate this
issue ané it'aay be appealed immediately. Yes, I want to
make cleay - |

CHAZRMAN MITCHELL: You want to make a £inal judgment
_dismissing one party - ? |
JUDGE CLARK: That is right.

CHAIRMAN MITCHELL: -~ who is sued on agaauas‘effthis :
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transaction, and a2llow the guestion of his being subjeet to
Jurisdiction to be taken up and decided by the court @ﬁ

appeals without %ayéﬁg ﬁi@gag%é of the claim as to another

party over whom you have admitted jurisdiction. Is that what
you are driving at?

That is it.

- JUDGE CLARK

Can®t you do that under the present rule
.‘%ig that §ﬁ§$i@&1$§ case that the Chairman mentioned?

JUDGE CLARK: Ve did it, yes, and it has been done in
geveral cages. I vou will look on page 87 of the summary, %aé'
three cases at the foot of the ﬁagé are cases where it has been
done.,

CHAYIRMANR

| Tour @éifi@n&%ya you say, is that
,§§i§ rule is so drawn now that ?@u can't separate the claims
a8 between two parties. You have %@'haﬁg»sg independent @1&%&
éﬁé you hgﬁe to é@@iﬁa the wnerits of %h&%-%nﬁ'deeiée %ﬁaﬁ y@é'
ave reserving no Jurisdiction to deal w&%h it guwthe? %@f@?@
1  %&§ rule @@m@g\an%@ play. e

?au waat to fix it 8O th&% it ?@a werely @iamis% Eﬁ@

_¢laim as to one party for want of 3&%1@5@@%1&3, you @ﬁﬁ -

}tha% # final judgment by sayiag a8 to that yau don't ?@ﬁ@??@
| 3&?1@6&@%1@&s and you are determining ﬁh@ gh&ag siaaliya ?ﬁ&@
 gives you an appeal from the order dismiseing the claim as to

 the Hertz Company, for instance. Is that what you ar%vﬁgyiﬁg

C o do?
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JUDGE CLARK: Yes. 7

CHAIRMAN MITCHELL: Where is the proposal you meke to
.@@ve? that?

JUDGE CLARK: Before 1 answer your second question,
let me say: Again I say that so far as I koow, every ﬁ&gﬁ-ﬁhﬁfﬁ
it hae come up has done just what I think %ﬁg'ﬁuia should do,
They have dome it in the maln without any discussion, and the
“fgasﬁa 1 vring &%>§p is that the distinguished commentatorvs,
of whom X s&§$95§ Professor Moore is the moat distinguished,
say ﬁ&at’tb&% is not & proper construction of the ruls.

CHAIRMAN MITCHELL: No court has so held?

JUDGE CLARK: MNo court has so held.

MR, PRYOR: 1Is it their thought, Judge, that the
present rule applies only where theve gfé multiple cgéi§§
ag&iﬂsﬁ the same party?

| JUDGE CLARE: It would pra@ti@aily be that, HNo, it

iz vot quite %ﬁa%; The argument is that multiple @l&iﬁﬁjﬁﬁgﬁﬁ
aulﬁigﬂa eauses of a@stiea, and therefore the rule appli@s ﬁﬁl?’
\@hsn you h@v@ mul%iglé causas of a@ﬁi@a, and you ha?ea‘t a
multiple cause of action jngﬁ because you have gseparate tort-

f@asargg,,if you had é'elaim against party nEY and a@‘saﬁiéezy

separate claim against party "Y," they would apply it. Put in
this very practical situstion of the two parties ﬁﬁaﬁ’i speak
| of, the argument is based oaithe'pgem&s@ éhat there is éaiy &

single cause of action, and that is what the 'claims"means, and
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therefore there are no multiple claims.

HR.

DODGE:  Vould “?igh§ %§'r@1iaf“'m@aa s@m@%hiag7
different? | | |
JUDGE DOBIE: ifga@~g@ing to ask that aa@s guest ion,

You say where theve is more than one claim for or right to

 rellef, i%ﬁ@ that broaden it at all?

| Frankly, of course, "&igﬁ%"'is @ﬁ@ of ﬁhs'siéggssgééﬁn
 words in the lav. Doss that broaden it, Charley? It wouldn't
cover o case where a wman had two rewmedies, @@ui& 4%, one
eguitable and one iagai?' No, You can't have your eguitable
réemady and say nothing about the 1@§a§,_'§@u cagién?% go up on
that, could you? That wouldn*t be final.

JUDGE CLARKE: This is the old question of making
wordas do wkai you want them to do. Zﬁigeu ask me, can I assure
yﬁa that some court nay aé% sy “%h@y;@a%@? intended to @h&ég@
anything and ﬁh@?éf@?@vﬁhéy haven*t changed anything," § 933§§;
B of course. But it seems o me that thi® ought to do wome gﬁ%ﬁ,

'baeausa we would be on the f&g@ gf it trying to bfoadaa the |
'ﬁ_yulét and ouyr n@ta& would say that we waxa trylng to bre&den i,

i sé@ulé thiﬁk some elfect @agh@ to be givgﬁ ta thata

| ’J[z %&@agﬁﬁ, mgs@li, that ﬂatnraily it %@ﬁl@ be a braaéeniﬁg,

"fﬂéaeaus@ it ﬁg@@ﬁ to me that you can havg several righ&g tg’i'

» 'f7§eli@f éuﬁ afuth@ gama'iaetuﬁi siﬁﬂaféaﬁa' Yeu have a‘ﬁight'

| %gaiﬁst the Drive-Ur-8elf Company aﬂd y@u have & vright &gaiaat

" the driver of the car; and 8o oni So a1l 1 o0 say is %hﬁt 1




819

&aﬁuéériﬁiak the natursl interpretation of ﬁhé word was to nake
it broader, and I should hope that the clreumstances of ouy
@bﬁi@usig»t§yi@g'§$ aﬁﬁ'séﬁaghiég ﬁéﬁié make that natural inter-
Qrétatésa gﬁg nore E@é&@ﬂ&ﬁi@»ﬁﬁ@e _
CHAXRMAN MITCHELL: Getting onto §ﬁn§e &@Eaﬁﬁfé plag-
éarm, we have a problem here where no cours égs @a&st?ugé tﬁ%ﬁ
~rule contrary to what you think it ought 4o be. Wherever the
ig,gga&%ian has a#iésﬁ, even éﬁ@ﬁgh there ié’aniy ong eigim §§$ 
,%ﬁe—éeﬁﬁﬁéﬂﬁﬁﬁ,baﬁﬂ you dismiss ﬁgé defendant because he is not
: @i%hig the 3ariséi@ﬁiaa,f%§$ éﬁﬂ??é EavsAhs?ggﬁhalgas held gag%
ﬁkié rule npplies. | |
_ i note §£g$ ﬁ;anﬁssga.aéagteﬁ this rule @@gﬁaéim;
gﬁﬁ Nevada has. Ve ave getting into %ha eld qu@sﬁiaﬁ of whether
'-ag are going to tamper with the text of xuzeﬁ and destroy this A
i@fﬁ@?t at auifermi%y;
) I am wgﬁderiag whather we ean’t handle this tbsag,,;
-“iﬁﬁtéﬁé of %ryiag to geﬁxaft the w&ls, by making 1t clear %hat
when we say "ﬁuitiyle olnins® we mean & oase where the saa§1f
clain is made against two parties; whether we can't put in gff
| ﬁéﬁe saying that that is what we mean &ﬁéreiga the egsssftkﬁ§"
h&v& so applied it, and say we thiak %h&t 48 the ﬁay it should

be, instead of tampering with the text.

JUDGE @:ségg' 0f course; it 15 g@gsibie to do iﬁ by a
note, and %hat might be ‘helpful. Frankly,,yaugaan Bee that

" the reason I am making the suggestion I do is that I think
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that Professor Noore 48 wovrth three courts any time, iaslgdiﬁg

Lo ﬁ@éi&i@ﬁﬁ fron the Second Clrcuit, particularly when i%

m&g% be admitted that the §§@i§i@§§ do not make this extended
analysis aaﬁ Profesaoy E@@gg does .

There it im. I would make an extended analysis just

,ég I have indicated, if I had, as I probably will now because

of the gquestions.

JUDGE DOBIE: Did Moore suggest this terminology?
fz\aﬁ a little afraid of that "elaiw for or right to,” whether
- there is any addition oy you are Just saying the same %ﬁsagg
In othey words, there is always an alternative. The law is
-alternative, wot copulative.

CHATEMAN

MITCHELL: 3£ 1 were changlng it I would say,
"Where move than one claim is presented or where the
same claim is presented againet more than one person * ® #».%
JUDGE CLARE: ?@5; that is %ﬁﬁﬁh@? way of doing 1%,
 That would simplify it. Why not say that in » uote &ﬁﬁ.?§§§§
'i_%@ the decilsions t&at have applied 1@ t&a@ way, and gag "hsviag
"haié 80, We don’t f@el %h@?@ im aa? ﬁ@@ggi@a to awend th& %@3% g
| o éﬂﬁaﬁ §E1¥E§: 1 move we gass i% and leave iﬁ t@ &a

”*“1$x§1aaa%o§y nﬁ%é as yﬁa have sugg&sﬁad,:~v

ME. ?ﬁ?ﬁﬁ:: I s@gaaﬁ th@ aﬁt.

@ﬁﬁi&&éﬁ MITCHELL: Any f%?%h@ iaeaasien?

_gﬁﬁﬁﬁfgzéaﬁ. 1 want to @&?a'fiﬁfig guite &11 riﬁbﬁ

’7?ff §i%§ ne. I anm 3as$ wand@rlng a@@ 1 can g&t an sxplanat@ry aeta




by Professor Hoore.
511 wizbt, I will tvy. He is now on vecord that the
rule does not mean what the cases are sayisg it neans.
CHAIRMAN MITCHELL: Refor in the note to what he says
and what the cases say, and say we agres with the cases so we
_ésﬂ*% think it is ﬁ&éassayy‘ts amend the rule.
MR, PRYOR: The courts are applying the rule all
,yigﬁ%. 1 bave had cases where the court applied it. Where
'ﬁéera were clalms againet two different people, it dismissed
the case against one and continued with the other pending
determination. |
| CHALRMAN %ET@EELL: All in favor of the note system
say “aye;“ That is agreed to. | |
JUDGE @&Aﬁﬁz..§ﬁ@ other one 48 the other side of the

to be called collateral orders

same discussion, which ﬁég Cone
: ariging out of the sawe giﬁuaﬁigﬁ;

1 think one would say that cortain collatersl orders,
before we came into the pieture, bave been held &??éal%bl@;
I think it is awfully hard ﬁs.ﬁay what collateral orders were
appeanlable., There are various cases on that.

Does this sectlion as drawn ha?é »'S

CHATRMAN MITCHELL:
anything to do with so-called collateral ovders?

JUDGE CLARK: 1 think it has everything to do with it.
?r@ﬁeasa§'§@9fé says it does naﬁs | |

 MITCHELL: What is & collateral order?
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JUDGE CLARE: I don't thionk that vou can really tell
to be sure in every case what 13 a collatersl ovder unitil after
the court has called it a collateral order. That is one of the
objections I have o this thing, bhecause you don't koow vhat a
gollateral ovder is until the court bss paid so. |

I want to give vou the example which was the case

| Professor MHoore criticizes ag not having applied ﬁhiahié@a,
(“‘ggymga v. Remington Rand, the ﬁ@sﬁaxﬁs fee came, the ides b&iﬁg
€§&% the order as to the master's fee is only collageral to the
main litigation. |

Our court saild that is the kind of thing that is with~
in the rule, and therefore where the court gives»thﬁ statoment
provided in this rule it is appealable, and where it doesn't
give 4%, 1t s not. I think that ie vight.

The suggestion is made, and it is only failr to say,
too, that there is another fellow who wrote an article in ﬁﬁs
Virginin Law Review who maid he didn't think this rule covered
collateral orders. The reason they say that is that the rule
is general. That is why I think 1t should apply. It is so
éenegai in words that it should spply to everything covered
by it. |

The suggestion is that since it did not refer specifice
ally to the situation, it did not change the existing rule. Or

it is part of the old way that you have to change an existing

- yule unless you have done it so clearly that nobody can say




that you were going to stop short of it.

CHAIR

N BITCHELL: VWhy should an order fixing a
master s fee be especially appealed when the litigation is
g$ill géigg on? How can you say that is a3 nultiple clain with-
in the terus of the rule?

JUDGE @&ﬁ&gs 0f course, thet is the argunent made.

~ The question is whether it is a multiple claim within the rule.

I don't see why not. Why isn't it just that?

A multiple claim, %ﬁ@th@r'i&sia@iag countercliainm,
cross-claim, and the whole series of things.

CHATRUAN

MITCHELL: Would you say this naster’s fee
was 8 siaim for velief presented in the aégi@a?

CLARK: Yos, I would.

””?f HITCHELL: 2 w@ﬁlda*ﬁ,'a% #11. I think that
weans & olatm which is the basis of the suit, not a collateral
ordey fixing the eamgeaaaﬁi@ﬁ of the naater. -

MR, PRYOR: He tan't & party of any kind.

JUDGE DOBIN: J¢ wight lead to multiple appesls. -
- Buppose you had an @3@@?% witnoes iﬁ this as costas, his ﬁaéf‘,
the master's igé, and all like that, each one of them separate.
You would haée five oy wix apﬁggis in one case before the mgin
thing comes up, Charley. | _ |

ﬁﬁﬁ@% CLARK: This cuts down the appeals, The benuty
of this i3 that 1t cuts down on the five or six appeals so

that you don't have any appeal unless the trial judge ls




convinced that it is a good case to have su appeal. If yom

take 1% out of the rule you are going to have parties asttempiing
to appeal in every one of these cases, and you are going to
have then the rulings of the apprellate court guite diverse,
because theve isn't too clear ap idea of what & collateral order
is

In theory, if this rule does not cover the situation
-4@%3@ the order is collateral, the appellate court should ?@?iéﬁ,
aﬁﬁ when i% i§ not collateral it should not review,
| The discussion heve, I @gazﬁ‘ﬁgy, indicates all the
more veason why we ought to clarify it and make it apply, It
‘seens to me this is a§§§aér case whers it should apply.

Here is another case that bas come up on this ques-
tion of whether it is collateral or not. That s a right to
attachment, |

DEAN
to do that is not to try te throw it inm with claim to rolief,

L ’93 5

My I suggest, Cherley, that the way

but put a separate sentence %é @@?@?i&g this kind of thing, and
gaying that %h%§.§iﬁ§;§§ eﬁéﬁ?iéa@ b§ appealed ouly if the
Judge cvertifies that it sbauﬁé—%@Asépayétgz

CHAIRMAN MITCHELL: 7

| ;2%:@a@m$ to me %o be clearly
within the scope of the rul§§ ‘It 48 as plain as the nose on
your face that we are talking éb@gﬁ’@l&iﬁs heve, and when we
are talking about claims we ggfe talking about the basis of the

suit,
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DEAN MORGAN: Yes, I sgree with your statement.

I think 4% awfully hard to say that a waster's claim for fees

' 49 one of these that is mentioned hers -- gounterclaim ov

eross-claim,

JUDGE @&ﬁﬁgz What do you think of the question I just
put, Hddie, about the right to &ﬁ%@@ﬁ&éﬁ%?
DEAN MORGAN: It ié the same sort of %hiﬁgai About an
*,gtﬁaﬁhmga% you could say it was a part of the giaim which Eﬁ@
| §érﬁy §&k§ﬁ bagauwe it 1% & clsinm of a party; but a master’s
claim, for example, isn¢t 8 claim of & gaﬁﬁy.aﬁ all, xtlﬁsggs
o we you should cover that sort of thing in a gepa?ata sentonce
inmtead of trying to put it in heve. "
_ JUDGE CLAHK: 1 don't aﬁg&gt to ﬁhé-ﬁgy of doing it.
'Z.susé want to make éu%e I have t&%zpaig% before you.
| 7 let me gék,y@u ég&iﬁ% Vas your &$ﬁ§§§ that you
think the right to attachment was not collateral? |

DEAN MORGAN: I should think an attachment is cole

~ lateral to the suit, but it is a claim by a party. 1 should

think 1% would be better if you put the ﬁh@l@ §n§13$3$;1§ o

separate sentence. |  "' | R
 CHAIRMAN MITCHELL: Suppose yga'haﬁa an application

vby a master for allowance ei»his fséréuriag;the gourse of a

,1iﬁig§%i¢a wha?5 2 nmaster ié,%sﬁéi '§§'e§maﬁ:a§ and the parties

are heavd on it. g@ gots an &%ﬁxé*frﬁa’%gé eéur% for giﬁ fee |

‘and one of the parties who has to foot the bill éﬁegﬁ}§ like it.
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Under normal practice, has the court of appeals powsy under the
statute to sntertaln an appeal Ifrom an order of that kind; and
if not, at what stage of the liiiggﬁiaé can it reach the coury
of appeals? DJo vou bhave to walt until the f£inal Judgment is
gntered and take the gueation of the masters fee up along with
the final judgment, or how do you do 1t?

. JUDGE DOBIE: 1 know we have a good many cases whem,

"agit@f final jaﬁ;ﬁ%gt, %h@f@ﬁlﬁ”%@@&ﬁi@ﬂ.ﬁ@ come before us -

nobody objects to the judgment -~ is the question of fees, the
vmggﬁggig and %%%@raéyg‘ and 80 on, |

CHAIRMAN MITCHELL: It comes to you at the close of

the 1itigation?
*iiéﬁ,ﬂﬁgigz After the litigation is all over., No-

body objects to the big judgment. It is Just a @ﬁ@&tiﬁﬁ‘@f’geﬁﬁs
o CHATRMAN gi@@aé&%é ‘They have & row over how much the
mastor is going to get? = |
| JUDGE DOBIE: Yes.
DGE CLARK: ﬁé have a great many cases of that kind,

Ve do have to ravi&%;éhaﬁs’

ffiﬁg»aﬂﬁig; Lawyers® fees in reorgaunizations, too.

I know we had one the othew éais ;£,§§?§H7Qﬁ§§1iaa lawyer
claimed that, while he was & small town lawyer and had never
been inside n textile mill until this veorgenization came up,

his services were worth $150,000, We disagreed with him,

% am a little confused, from a quick
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reading of your materigl, as to what 1t ie that Moore %§@§g§%
the rule was defective. We had an earlier discussion a few
minutes ago and agreed that you would write a note showlng that
the committes thought the courts were right and Moore was wrong,
. but on looking over your material I am getting the impression
_that what Moore was weally writing about was the second point
that we ave néﬁ'ﬁgigiug about and not the earlier geig% that
laaﬁg discussed.

An I wrong sbout that?

JUDGE CLARK: ©Of course, there is g difference betveen
the two geiatag‘ §'£s§1, personally, that I can make & ﬁg@%
stronger case out of the fires point that he is wrong, than on
the second, yes, 1 agfee with that.

‘ CHAIRMANW HITCHELL: His qnesﬁiaﬁ is, what Moore was
dealing with, | ’ |

JUDGE e&éﬁﬁgz’gﬁéye deals with them both.

ZMANN: He does? I didn't get that impression,

“"*;}.iﬁé Sayg zhﬁﬁ'uaéar ﬁhié rule a

master's fees are not within the ruls, doesn't he?

- LEMANN ?ﬁaﬁgiﬁ.gigﬁgf
gﬁﬁéﬁ‘é&&ﬁgé* Byiﬁhg,wsgfyg§5eg§%ﬁ'ge%_it yet in
his volume thers., You bhave ﬁalggﬁ %ﬁ?ig‘tb&s one {(indicating).
He haSﬁﬁtzpabléﬁhaé his_aixtké | |
| MR, LEMANN: X was just looking at your ﬁaﬁefisi.

not MNooye's iiseif,
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JUDCGE CLARK: Ho covers it i this commentary on the
rules here. There are several different paragraphs. This ie
guite long.

For example, he puts & heading on page 253 of this

" book, his edition of the vules. He gays;' "Does not apply to
collateral orders aggaglahle under offehoot rule." He glves
this discussion. Then he says about this Lyman case that I
“&'iﬁéV$ talked about: |
a “although such a construction seems not to have

ogeurred to the court in Lyman v. Remington fand" ww he is
talking there about Learned Hand - "practical reasons support
that construction,” | |

8o that is the place wheve he éi§3333@§ the collateral
order thing.

CHA THMAN

HITCHELL: Does he hold, for instance, that

an order fixzing a master's fes ls not within this rule?

JUDGE CLARK: Yes, and that is why he says the Lyman
case is wrong, that is, the nmaster‘s fes case. |
CHATRMAN MITCHELL: What did they hold there, that

they could or could not?

CLARE: That the rule did apply, and that you
>_¢ﬁuléﬁ*§ consider the appeal.
‘ | CHATRMAN MITCHELL: Unless the court had made a

special determination,

They said, per cuviam, by the two Hands,
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"Except for the wule it would have been appeslable," answering
your question & while ago, They sald under the prié@ law 4%
wae eppealable, but under the rule it wasn't appealable,

I don't ses why we should make any
change about that,

4 JUDGE CLARE: 1 suggestd éhaﬁ-i@ a ¢ase wheve there
ought not to be an aﬁygai unless the trial court tﬁiﬁ&g it will
uinags%§§ things to a conclusion, - |

iANN:  Thet is what they held, len't 147

_ That is what they held,
HR, LEMANN: You agree with them, 8o we @agkﬁ to

write a note on thism, aleo, "Hoore is wrong, and the court is

 pight,"

JUDGE CLARK: 1 agree ﬁit@lﬁhg two Hands, but as I

uéé@fsﬁeeé 1t, the Chairman and Professor Morgan and maybe
pone others were saying that Moore was right and the Hands
"ﬁﬁ?é wrong .

%,

o

I didn"t follow what they said closely

enough to know. | {

| DEAN MORGAN: ¥ haven't written about it, though.
CHAYRMAN MITOH

ﬁ?&; bid Eérgaa saysﬁke’galeragpiaaér
or did he say it doesn'4?

Jﬂnéﬁvehﬁﬁsg‘ﬁééié,ai ééé#t want to misquote you.
The Chairman wants %o koow whether ?@urikigk'%he rule does

- apply.
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DEAY HORGAN: I ¢think it éaéé not apply.

JUDGE CLARK: You soe.
LAN gi?@ﬁE&LzA iIs that what doors mays?
wactly, yes.
Lis They ars both right, I think.
MANY: The Hands are wrong. |
‘? AN %xiﬁggg& Hand ﬁ@?& %h@ rule spplies; that

» %¥§@ can f@?@@ @@@ upper court to hear aw appeal by gﬁ%ﬁiag

this determination in the order, is that it?

JUDGY CLARK: Yes. I say that I believe an argume

é&a be made that the Handa are fig§%3 but ig‘ﬁhég are not wright,
they ought to be made right, they ought to be made lﬁgiiiﬁﬁﬁéy
because it seems €0 me that that is the very kind of asse that
ought to be covered,

CHATRMAN Why on earth should not the tvial

court say %haﬁgﬂay éggﬁséﬁa on fhe masterts fees, ai%é@égh § 
haven*t disposed of the ré@% of the 1itigation, is finsl and
the parties ought to §av@ a'righ%>a£ appeal, to go up. " Why
ﬁﬁ@uié they w&ii?ﬁatii the body éﬁ\ﬁh& cage goets up?

If you ave golng to apply Ghat rule ~-

and I think theve i much %o be said for it -+ unguestionably
you probably have to changs the existing law, because if you
rule that this rule does not apply, %h@ﬁ*%ﬁ@»&ﬁ%ﬁé? i that

they can appesl whenever they feel like iﬁa

Yhy not? %ﬁy do we ﬂ&?@ sb@uﬁ
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that?

JUDGE CLARK: 1t peoms to me that is a case of dupli-

cation of effort, really. That iz one @é'%ﬁgga cuses where

you pile up these appeals. Ths trial Jjudge has wmuch more knowle

edge than tho upper courdt can bave until the upper court hasg

beard the case, That is the trouble with all this disoretionary
appeal to the upper court. You bave to have & Zull-dvess 4

ﬁ“aﬁéagéﬂg to find out §§§ﬁ§§§ ?éﬁ ghould grant the a§§§$2-$$ ﬁ@ﬁg;_,
:  The tvial judge is fawiliar with the case, I taégﬁ;

he cap do substantial juetice to this case bégausa %h&é isnt

& question of finality. Tbis s a question of when it i$'§§§$

to consider it. He can't say, "My judgment shall never %@' |

roviewable,” He caw say, in effect, "It seems to me that the

better time to reviev this is all as & unit instead of

| }é§§a§a%§iy;“ :

| You €g§@ that ?@?? Lywan case, for example. %ﬁé

master Telt the judge had dons him wrong and had a strong sense

~of feeling that he had besn nistreated. The defendant, who

hadntt §a3§ ﬁ§$ chavge, waid, "ﬁ§, § don't want i% g@aﬁiéaréé

- pow, I want it conmidered on the basis of the whole record,

when the court can ses everything that was done, instead of

trying to build an entirely separate recovd on this issue."
1t seems to me that practically that was sound, Even

though the master bad this smense of grievance, that sense of

 grievance could be taken cave of ultimately just as well as at




the time,
DEAN MORGAN: Bui you wouldn't say that an order dis-
solving an attachwent or allowing an attachment was a fLinal

ordar, would you? You wouldn't say that was appealable?

You.
HORGAN: How could you?
JUDGE CLARK: Unfortunately, that is being held.

"1 wsut to get away fvom its being sppeslable.

i3 Why “unfortunately"? It depends

on what
- @ilde of the egﬁé you &?a on whether 1% is unfortunate. | |
JUDGE @2&&&;_ Or perhaps ik éég&aég % 31@%2% on

ﬁ%@ﬁhgr‘y@a sre on an appellate sourt. ﬁ% ﬁﬁ? depend on which
 §$§@ of the ﬁasa.y@u $?av@mf We are'gsﬁﬁing that qgsﬁ%%@% :
‘#ight along, - |

| Polix ruled in the Caribe case that a jJudgmwent on an
attachment matber was final aud appealsble, and that i@]@a@ of
§h§ @aség that ¥ have cited here «- 8wift & Co. Packess v.
'_€§m§aaia @ﬁxambiaﬁé Del Caribe, 339 U.8, 684 ~- at the top of

 page 87,

£

R, LE

LEMANN:  Was that prior to the rule?
JUDGE CLARK: There is no discussion of that.  §§v‘

was not governed by the vule, §-§§§a§ £s@'§§§ réasaﬁsgl

That was an admiralty cmse, wasn®t 1t7.

532

?ﬁ;; Was that governed by our rule, Charley? :
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JUDBGE CLARE

: Yem.
The fivst géaggﬁ was that it was an aduiralty case,
where the rules ave different, 1 might say Justice Praakfurter
did not refer to that fact. 4 good many of these things are not

sed.,

digar
The second was that it come up in the lower court be-
fove our rules went into effsect.

lished

Wouldn't that resull now be accomp

ubder ‘our rule in the attachment case by going to the district

judge and getting him to wign an ovder?

A

That is the way I think 1t should be.

it would be today, wouldn®t 4¢9

JUDGE CLARK: That is what 1 am trying to prapose .

Kﬁ there is any @&@gﬁiaﬁ about i@, i% %Eauzé be opade %h&t @ay.
ﬁaa*% you see, Monte, the argument that is uade to
the contrary is that that is a final order being collateral,

aa@ therefore iﬁﬁSéia%§1y appealable.

Sﬁ goems to ms the aﬁ%aeﬁgsaﬁ cage is
diffarent g?ﬁ% the ﬂ&%ﬁ@% @&gas becAUSe the master is not 8
pa@% of the guaﬁ and be has %ﬁ @?iginal azaima 1 would ta&&k
that migﬁ% ba more open o grgumaat as t@ the apgiigabiliﬁy aﬁ
the @ala than the sttachment case. |

0f course, I realize %ha@ wo ave Bow éiggﬁsaiﬂg to
sﬁm§-@$%§at'qge$%i@a§ of appsllate 3u¥$séﬁgﬁggﬁ’ﬁgé interlosus-

tory orders @hﬁ?ﬁri??éﬁ&ﬁ&%i&féagage'iéiﬁkfegtﬁaaés,ésiﬁg which
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I believe there iz » statute, oy was s statute if it hasn®t &@e@
yepealed, governing appeals from interlocutory orders where ir-
repayable damage is threatened. Isu't that right?

CHATRMAN MITCHELL: As 1 understand it, your objective

here is to amend this rule so as to make it clearly apply to

what you call an order fiming the masber s feq, to prevent the
-&gggai; That is vhat you are driving at? : -
e JUDGE éiﬁzz,

o ?@ prevent %ﬁs g@g@&i unless tk@ 3u§g@
gives the finding heve.
RMAN MITCHELL: What theory will he act on? The

mnaster sg&a{ﬁﬁxzaéeé the money. 1 have worked hard for several
’7>yaa§s‘ Now 1 ﬁévé to wait until the gértigs’h&ge,iiaaghéé this
case @@f@ge Z ean have ny fa@s passed ea;“ Why sbeulﬁ we care?
@ﬁﬁ@ﬁ G&&Rﬁ» _§ %hiﬁk the §rial juﬁg& ﬁill hear both
gides there, anﬂ h@ kuewa what the case as all abeat. it is a
case wheve he has e@ ex&rai&s éuﬁi@ial jﬁégﬁﬁﬁt. WYhy not? 1f
it is a @sse naéar the ?uls, he mak%& an @xgress éeﬁsr&inatian
that tﬁeze ig a@ ﬁﬁsi reason Lo é@lay. aaé then expressiy |
éareets the entry of final judgment.
ﬁﬁ&iagaﬁ gtﬁgﬁﬁ&&a ?ﬁu want. him to have that ﬁ@ﬁﬁt
80 he ean p?@?@@t an agge&l? A' ,
: JUDGE CLARK: That 's.si%;.;f

,ggaﬁgrggéxsé' gniesa %ha jaégs givas %h&t gar%ifieata,

JUDGE CLARE: Yes:

gﬁaﬁg&5ﬁ,§z€§ﬁﬂﬁié; E@,ggg pzavsaﬁ;ga agﬁgaz_by’gaﬁ




making that determination., In other words, he is dolng thiss

He is sayiag,f“z have made an ovder fizing the gggﬁer‘s foe,
put I reserve jurisdiction to change 1%."” Therefore, it is pot
& final order. That is equivalent to what this rule does,

JUDGE CLARE: That is right.

CHAIRMAYN MITCHELL: 1 think the rule is badly express~
 ed here because I think the idea back of it, that the lower
_@gmﬁt»ﬁesaxéeé &u?igﬁiaﬁggﬁ‘at the foot of the order to give
-i% further conmideration and alter, ig %ﬁa basis for his action
to determine whether it s final or not, It isn't finmal, it
isn®t appealable, if he still has countrol over if, |

. The only justification for the guiﬁ.iﬁ the theory
that the éaﬂf& has reserved jurisdiction to dabble with the
subject gﬁgﬁﬁ@$@ ﬁ%ﬁé?@igég he hasn't any authority to do
this, No decres is final if the court reserves jurisdiction
to changs it before the litigation ends.

JUDGE CLARK: You see, this now ties up with the

'hr@aéar picture somewhat. Judge Parker is counsidering the
guestion whether the idea of @eﬁﬁiﬁﬁiﬁ@_ﬁiﬁ@?’iﬁﬁ@?lﬁﬁ@ﬁéry4

 sppeals when the trial judge feels that the immediate appeal

would terminate the 1itigstion, is perhaps a desirable thing.

There iz a great in&s$@u5af ?iéﬁ as]gygaaﬁs anong %h@ federal -

Judges. IR | |
0f @aﬁf&@,~§uﬁg@1Fgan§qagé Jgége-h@arneﬁ-ﬁan&'ané;

© professor Moore aii-ﬁhiakaﬁhstiagiaiyiyxﬁiée interlocutory
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appeal is desirable. There are guite & few of ug «- aund I
%aiﬁk Judge Parker agrees with the ideas, as I certainly do «-
who think that wide and free interioccutory appeals would be
pevfectly ridiculous %o & good deal of ouwr practice.

For example, I don't see how our discovery provisions

1@@@ really operate if, every time you can't get the district

lggég@ t0 do what ?@Eiﬁaﬁﬁ‘ﬁﬂ discovery, you lumedistely can
'4~$sk$a formal agpéai to the upper court. I haven't seen that
ansvered anywheve, really. |

1 went through the cslendar provisions in New York,
for @g%mgigg,whgfa %ﬁ@y-ha?a & long calendar, about 30 ¢o BO
ﬁis@@%@ﬁg.maitﬁyg twice & week when they have thelr dimcovery
calendar, Suppose éﬁ ench one of %ﬁ@s@.éaﬁﬁe?ayy orders we
provide a very ﬁiéé hagig for protective ovders. That is what
we were discussing yesterday, Suppose each ome of those is
immediately gpgsalaﬁieg How are you ever goiug to get any-
where? | - |
| It s an attempt to shut that off. At the éaﬁ@ §i§@g
'ﬁé give a little @?@éfﬁuaiﬁy7ia the varse cage #0 t&gﬁ-yag'ggé =
gé ap. Judge ?ark&g has bs@ﬁ working on thi& &aka?meéiaﬁ@
Qiﬁaatiaa of an a§§@al where the ﬁ?iaz 3uéga @&k@@ this k&aé
of £$nﬁiag. \ |

Even ﬁh&% has gai&sé & gr%at ﬁ@al of qn@@ﬁi@ﬁ. Eor :

@xamgla, Judge ﬁ&r@l@ staghaag, f@r &as @ﬁt&?@ @ﬁﬁ?%, ha& ﬁazaa'

& very complete and éaaﬁiiaﬁ.ﬁaﬁsraﬁé@ﬂ;sayigg %ha%,tksy bad
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the situstion and kuow what it wesns. They had the situation
of free imteriocutory appeals, and ¢they hsve said it is wholly
undesirable. -
I am not at all sure on 3 poll of federal Jjudges

vhether a majority of the federal judges would want any change
from the @f@asﬁia i have more or less gone along with Judge
parker*s idea, although I am not thoroughly sold on the
 adventage of many of these sppeals.,

| The m@i@.yaasaﬁ 1 have thought of gﬁiﬁg'alang is that
f think a good vrule will oporate both @ayﬁ‘aaé\wiii stop sone
of the &n%@éi@@a%@ry appesls that we uow have. 1 think in

BOme TEEAI

ds we have too many ia%a?igﬁuﬁcxy appeals and in some
rogards we may not bave enpugh. 1 think there 1s a gréatareé
of uncertainty. 2‘%hiﬁk that the séggeéﬁiaﬁ that Juége.ﬁa?kgg
bas been working on will udd a great deal of seftaiaﬁé; Counsel
§a§ look §@§,§h&$-%h% order provides, §ﬁ§ i§ certain things &?@

theve they can, snd 12 certain things are not there they é&ﬁﬁ#ﬁg

. wheveas, 1 %hiﬁk @@@ you can't t@315§ﬁ§§=a eailaﬁerazfeyéé?figa

"ff¥ am glad i saa@ @f yag can, but I @aa'% think I can ﬁeéi @?

h@ swre until ﬁhe Sugrama Qﬁurt iinailg telia me in a garti&al&r

":i,f‘@aga that %h&g‘ia & collateral @@@é@ aaé‘aams%hing @1@@~1§ %@ﬁe

i?iﬁﬁfgp?eyﬁﬁiﬁi@ag

8o E a&vg been willing to go &1e§g on that ggaﬁxaz

?hﬁﬁ 18 the ba@ksremna of tﬁa zagislata@a.1j ;”:i¥“

ﬁav@a't we p?@lémi&&?g ;ngui?y h@r@
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in @@@ﬂé@%é@@ with Judge Parker’s suggestion, which I understand

is also Judge Learned Hand's and ¥rank's suggestion?

JURGE CLABE: HNo,

MR, LEM

1t started with that and then Parker made
a modification of it. It has been vefore the Conference of |
Senior Circuit Judges and they have referred it to a committee,
and that committee ﬁas taken a poll of the district éaﬁ
:ﬁireﬁiﬁ Jjudges on the subject, Meanwhile -~ I am basing this
on wmy understanding of %h@% %&e secretary of our committes
tells me -~ we have been asked whether we feel we can do any-
thing in the matter by amanﬁiﬁg the rule we arve talking abﬁﬁﬁg ’
1% seoms to me before we discuss the merits of any éf
the many ??@@éﬁ@iﬁ,ﬁﬁaﬁ;hgvﬁ been made, #@ have the preliminary
question of whether we éave any power to do anything iu a
matter that directly concerns appeliate jurisdiction, If wo
haven't, then we don 't need to éigéussrgag merits of the :,,'

various suggestions, If we have, then I guess we do have to

. consider it,

'J?ff%hiag wkiea @akaa %h@ ju@g&&&t giaal @§ nat final, aﬁé ﬁhﬁﬁ i

f9$§§§EEL§* ”i~§&%§ aiﬁa§$ had the iﬁ?ﬁsﬁ&i@ﬁ"

CHAT

,ﬁhat thig whﬁia hasiaass aﬁ §1l@§ing % 1eﬁar court to é@ s@mgw

 control the vight of appeal, 48 gﬁiﬁg'ﬁ“iﬁﬁ & ways. The only

 1L7ﬂ§ay he has any power over it, a8 1 uﬂ@ar&taﬁé it o he aagfiw

 Just eit and say this 1 apg@&i&bl@ and thet dsn't - is by

157'T?;é@ing the aguival@@% @f r@sefving 3@?38@1@%2@% to rec@asiﬁ":”
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How far do we want %o go with that?

1t seems to me the guestion of power has

pretty much been sotiled.

How do you mean settled?

JUDGE CLARK: I think the guestion is settled by the
Reeves v. Beardall ﬁgé@ in the Supreme Court, which upheld our
oviginal 2@?& @§ §§{5§; The Bupreme Court unanimously upheld
»;ﬁ in the Reeves %a'asggéalx decision, written by Justice x
Douglas. When this case came along, there was & single case
in which question was raised about the validity of Rule 54(b),
but %&@?@ have been neﬁ’a %ﬁéi@ succession of cases whieh have
upheld it, It geems to me that there is no question but that
it im valid when you @@ﬁaiéer.aﬁaaf,aaal§gi@ag too. -

For example, the question of time of appeal, which
seens much more important, has been upheld, We cut down the time
of appoal from three months to 30 days in the general cases,
60 days in the government cases., There are several snalogies
of that kind. | |

?éu'ﬁizi 2ind that, if you ave st all interested,
discussed at some 1@ngﬁh ia my opinion in the Lopinsky case,
which was expressly adopted in several other eirvcuits. It has
been adopted in the Third Circuit in an opinion by Judge Maris.
It has been &ﬁ@ptsé by Judge ﬁ%gﬁﬁééﬁgf it has been §@11@%@§9
without necessarily discussion, in sevgzgl @ﬁﬁei @ir@uiﬁg'wéiﬁﬁ

. I cite here. S :\ A A o




It seems to me the guestion of power is now thorough-
iy settled.

seens to ne that this subject of the extent to which inter-
locutory agyaazglﬁay be taken to the coury of apg&glé is being
bruited around, and the judges ave all busy on i%. Theve is
strong disagreement among some of thew, Some think the power
}»@gght zﬁ,bé enlarged, and @ﬁﬁa@s feol it ought to be re&éri@tsé.
'§hy dontt we pass over enlavging the power of the
‘district court to control the subject by reserving 3&?5&@1@%3@@
in cases like masters® fees, until the judges get %ég@ther and
in conference decide how many more interlocutory appeals are
going to be permitted and @ﬁ%ii they pass a statute on it,
instead of butting in on 1%t here,
JUDGE DRIVER: Isn't it true there is not only éigmr

- agreemsnt as to whether there should h@‘a collateral @gg@all
allowed in”iaﬁsriﬁautﬁfy orders, but also who should ge@ara'%ﬁé
~ taking of the appeal, whether the district judge or tha'ﬁpgaiw
late court? 1 think some of youy collemgues are in iavar @ﬁ“

¢aking it out of the trial courts? hands entirely and letting

the appellate court say when there should be an appeal from .

ﬁa interlocutory ovder.

B: I think Judge Pavker's present view,
as I vowember 1t, is that it should be only where the district

judge so certifies. The sppeal, even then, is éisgfaﬁiaaary'ﬁiﬁag

540
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the appeliate court, 4f I remember i%.

JUDGE DRIVER: That isn't generally the universal

view.

IANN: Judge lLearned Hand, as I understand, is

4

- not willing to give any conirolling effect to the district court.

MR, L

My recollection is %ﬁg& they first proposed, as Judge Driver

said, that it be entirely in the hands of the appellate cours.

 '_ Then the opposing point of vievw was that it be entirely in

%ag hands of the district court, Then soms modification ﬁasi
suggested, that you must g@% the district court'’s certificate,
but it must also be approved by the appellate court, |
JUDGE DRIVER: ?@u get the ﬁ?ial Judpe's view and
recommendation, but %hé appellate court dossn't have to follow

iﬁ!?

£

JUDGE CLARK

3 ‘That is why, Honte, I was trying to
make some exception when you were linking Judge Parker along
with Judge Learned Hand and Judge ?égak. They are at the
 opposite poles on that. . .

Bince I am aiggn@é with Judge ?é?&er; 1 want to make
that clear. 'suéga»ﬁaékaw and I and gagé é@hars are advocating
thig limited power ia’ﬁh&di&%giat‘;nﬁg@;ﬂ Tﬁare isn't any
guestion that §udgé &ﬁaﬁnaﬁ Hand aaé Jgégé Frank want tﬁ@r-

_ gﬁﬁéﬁ eswgle%@iy in ﬁh@vﬁpgallaéﬁ;ﬁﬁgrzg
| ?&a&g are ﬁéglly three géaééég things beding voted on,

One is to leave it as it 18 nows While theoretically theve is




548

no right of iaﬁ@@%a@gﬁagy appeal, although practically there are
2 good many cases, it works out that %h@é@ ia one, and frankly,
I think that is where the vote is going to end, so far as this
ig in the éan@g of the federal judges. @f‘@@@rsép they are vot
the final pgéﬁigﬁﬁigayg but they are having a @uasﬁiéaaaéfég

There igaﬁhsg the p@gi@iéﬁ o¥ §§ég@ Parker, %%t&}%&ish
I have associsted @ys&;ﬁ, which is applying in effect the thesis
‘@ﬁ Bule 54(%} t is where it started §§@%, of aeurs@, bu%
”g@a@?aligiag that aaé agyiyiﬁg it as a statute to the @n%ir&
situation,

CHAZRMAN MITCHELL: I would prefer to leave it to the

?&?%iﬁ& who are ssyapging over this %hiag’ﬁé handle this
'qgaséi@n of iﬁ%ﬁ%i@cﬁ@a@g_agygéis;aaé not amend our rule
by d@f&nataiy %&&iﬁg'ﬁ §esi%&eﬁ ﬁh&tliﬁ’ﬁgghé»%a bs'é@é&gmiagd
by the trial e@nrt by a %@f%iiiﬁatﬁ éat@r&inaﬁiaa. Why should

'%@ cammit @ursélvgs @n thaﬁ?

ﬁg;,%aﬂéaﬁg< Eag%aeglhﬁaaaSQ'g;ihink it very doubtful
whether we have that auﬁh@riﬁyif I think we did have the |
authority @a'gﬁagﬁ the rule in tﬁ@‘pressaﬁ~£@rm,buﬁ in the
Reeves case, wkiah 4 juSt ilooked atguﬁa agpii@d that neﬁ-te‘agy
interlocutory &Ppagi. but . %ﬁ@?ﬁ thaxa W@?& two claims, ghigﬁ

is %&a.g@x&al,ﬁh%&g; One is £in&11§ éispas@ﬁ of; There is
nothing inﬁ@?i@éégary about it Eﬁ§@§ ﬁha @§a$a§i@n;@£ our

rule you can now ta&@_&n appeal, &itk@ag§~th@‘ath§r ézaim is

" mot dimposed of. But that doesn’t touch this interlocutory
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situation &% all.

CHAIRMAN MITCHELL: The rule makes it interlocutory
by giving the court power to say, "I reserve jurisdiction for

further cousideration." That is the effect of owr yule.

MR, éiésﬁﬁg it puts it the other way, I thought.
@&ﬁiﬁgéﬁ MITCHELL: What I mean is that I don't see
any veasou why we should come to the @énezaaiﬁn here §h&§ e
Q “é§g§% to allow the distriet judge to decide whether aﬁ appeal
~ought to %@’ﬁ#k@a éﬁﬁ £ly in the face of those who have ﬁhar
opposite va@,. Lot them wrestle that ﬁhiﬁzg out before we
tamper with it,

MR, LEMANN: I agres, not only fvom the point of

whether we ought to do iﬁgrbg& whether we have the power to do
anything, | | | |

CHAIRMAN %g%&%&&ﬁ: ' 1f the law or s rule eguivalent to
sﬁgtuta allags"%as'diaﬁﬁiaﬁ jﬁég@,ﬁg gay, "I am not through

with this §@in%%f%his im &,%smgﬁﬁsry éé@isian; I reserve 5ﬁ?iﬁw
'{éieti@n to reconsider,” I ﬁaaiﬁ see where there is any doubt
ab&uﬁ ouy ?@ﬁﬁr %@ aé&g% a rule @£ %hat kinﬁ.

Hy @ai&t ig that %h@?@ is a @ﬁﬁﬁ?@?@?ﬁi&l §§9b1§§ a8
to whefa the di@afaiien for leave t@ apg&al s&oulé originate,
anﬁ 1 dan*% 1ike t@ %a @ippigg iﬁ ané makiﬁg B &ul@ thaﬁ
accepts one viaw oF ths ather on thaﬁ any mezs &h&n e axﬁsaéy
have. | | |

JUDGE CLARK: 1 might ssy that at broakfast this
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morning Judge Pavker said, "I hope you iz this all up," snd
80 Ob.
T said, "1 will do the best I can, but I am pretty

gure the commitéee is golng %ﬁ'say it is Judge Parker's problem.”

D

I was going to say, I think it was Judge

Parker's purpose in referring this to you to have you think
about it & 1little and %ell him whether you thought that the
commi ttee was interssted at all in trylng Yo errive at a solu-

tion to this problem. I think that is all he had in mind.

i8: The so-called Parker vule allows appeals
in 811 interlogutory cases where ﬁhé district judge eafﬁifiag
it is highly luportant and desirable éﬁé would practically end
the controversy. We couldn't do that. |

MR, TOLMAN: Rule 54(b) was & good deal talked about

in the comments of the judges on these various suggestions.
 Some of them said they thought 54(b) would probably take care

of any veally urgent gquestion,

JUDGE DOBIE: It cen't when there is only one olaim.

. 70 Others said they thought 54(b) could
possibly b@,@h&ﬁgééaﬁérﬁakﬁ care @frth@ u?g&uﬁ ﬁﬁ@bl&%& @f"
interlocutory appeal. kziﬁhing/it was Judge Parker's idea that
since B4(b) was wiﬁaaﬁ.th§4juriaé£é%ie§ of the @@%ﬁiiﬁ@@,rhﬁ fr
would like %o have the @@&ﬁiﬁﬁ@& g@@ééﬁ@%k@? 5ay§&iﬁg eounld be
done about it. | B o

CHAIRMAN &3?&3@%&4 I aaﬁ?gﬂé@é~aay rulé of ??ﬁ@@ﬁﬁ?&
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that we could adopt to regulate the right of appeal, except

the device which we ggﬁ&%&aﬁi&iiy did, aithough it é;ﬁﬁ*% ?@?E‘
;tﬁag’ﬁay, to make an order of & certain kind subject ¢o §u$§§$%\7
%@%iam of the district court., By its very nature that destroys
itseld finelly.

There alveady is a law that whorever a judge reserves
Jurisdiction aﬁ»%h@ foot of his decrse to reconsider 1%, 1t
ian®t a final order. |
B MR. DODGE: We have & right, haven*t we, %@ @&§@
vhat would otherwise be an iﬁ%erla@aﬁégg order a final éuégmggﬁ?

CHATRMAN

MITCHELL: Yes,; the court can relinguish

any Jjurisdiction he has to reconsider. If we make a rule

that forbids bim to change ﬁié mind @ﬁ that ¢hing éa%iag‘tha_rasﬁ
of the litigation, & ruls that is good, we are destroying the

appealability of it as a fipal oxder.

s Would these orders in 54(b), apart from
this rule, have been interlocutory?

JUDGE CLA

RE: You have to seggyaﬁe;' I underatand §e
have finished with the question of the joing tort-teasors.
" Those would aavé baen interlocutory.

On the g@&@@il@é collateral ovders, whatever §§ gJ :
sollateral order when you have &u&ggaﬂaé;in defining 1%, those
. ovders ave @@aa;@eéaé final. o | ’

e,

DODGE:  Now, aﬁéér the rule?

JUDGE CLARK: Mo, without respect to the rule, before
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the rule,

CHATRMAN

HITOHELL: Now we want $o destroy their
" finality by saying this judge can put s clauge in his ordew
in effect vemerving jurisdiction %o tamper with the declision,

Yhey want us %o restrict that right.

MR, DODGE: They would have been final judgments
- and sppealable under the old law,

JUDGE CLARK: That is right,

ﬂﬁgggﬁéﬁ MITCHELL: He wants to destroy that,
HR, DODOE: You would give the district judge

the right to change the situation and make them interlocutory.
DEAN HORGAN: To h@l& then ia abggansa.

HMANN: Hoore, in his last tgx% on 54(b), ﬁaygz

" smended Rn;a B4(b), 3ik@ its @gg@aaesa@x, deals @ﬁky

’.1  $&$§ finality ﬁh&ﬁ orders entered in an action involving

 multiple clajms are final, Both the Advisory Committee and the
*_1aéa§§ were aﬁ%@g@%iag to devise a workable formula as to
.fiaaiiﬁy where ﬁﬁlﬁi§§$ alaimg were &neazvsé for purposes ﬁf

ﬂffsta%u%ss %ﬁa@ ?@@ﬁiﬁ@ £iaa1 Jﬁégmsat as a pras@@uisits iﬁ an

g  '_;appsa1¢

“Ths aiﬁﬁary of Rule 5é{b3 ané a fai@ ﬁ@ﬁ&ﬁ?ﬁﬁﬁiﬁﬁ @f

the laaguags iﬁ b@%h th@ original ané amaﬁdsé rule aie&gly

| "7,fs%a§$ the @em@i%t@a and tha court did a@ﬁ datend to gk&age %ha

hs%gtu%agg b&s@g @ﬁ g@g@llaﬁa 3@?%&&1@%3@&, E@nca, aﬁy égﬁﬁatary

© wight to appeal from éa_i@%erlagﬁtﬁry e?@ar’?emaias uugifggﬁéé."
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Then he goes on to say thay:
"o take away a statutory right of appesl by ruls

of court would be without precedent in federal practice and the

rule would probably be invalid.®

?ﬁaﬁ s what I had in mind,

TRCHELL: ﬁ@ gays that by making it Inter-
, 1@@&%0ry by ?%gey?iag jugiséigtiag where the statute says %ﬂ@

- oxder is appealable iﬁ valid., That ie ﬁ&g %&@egy, isn't 469

JUDGE CLARE: Not in the multiple claims case.

NN: He says in multiple claims, 1% you sue

A and B, he thinks

it iz O.E. As we thought, if you let A out,
that is fipal. But he says that wouldn'd permit you to
make final what ordinarily would be considered interlocutory,

to make it final by fiat of the district judge.

03

What we did was to suggest that the
question of the multiple parties thing be covered by & noté,
| You obviously don't want to ééraﬁyﬁhiﬁg on tha'$@11a§a$ai
orders, 8o we @ili iét i%'g@ or iét it stand at that.
§ﬁe ?3&@%2 Iﬁ it i& ﬁi@hia our power to do it, I
-ﬁ@ulé be in favor of giviﬁg thﬁ disﬁriﬁﬁ judge the “y@s" o

"o on the g?ﬂﬁ@ﬁiﬁ&ﬁﬁ ai appesal in those cases.

o 3ut 4 G&ﬁn*£ %aink I would get muah aupp@rt for it.
@Eﬁiggaﬁ azﬁﬁazz&: Thase @iraait jaégsg are all &&

 disagreement about this thing. Don't you think we would be

JUDGE Qﬁﬁﬁgsi @@ courss, that is what X wanted t@'égyﬁg-.
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gticking our nose in unnecessarily if we took one point of
view and tvried to revise the yule, vhen they are all ﬁ@t'ag
over what the law should be on the subject, especially where
we ave restricting the right of appesl?

JUDGE DRIVER: It seems to me the matter ofinterlocu~
tory appeals is a matter for legislation rather than rule-
.ﬁgkiﬁg, and our appeal obviously can be limited un@eﬁ this
% *%@3@, as X é@@*i%, to mulﬁi?i@ claims.

| Since t&%&& is a commitese considering the whole
problem, I think we should leave 1% to them until they reach

some determination or guit, one oy the other.

JUDGE CLARE: 1 will admit, and I have tried to
do 4% vright along, that I think we should direct our attention
only to mmi&;gi@lgiaiﬁgs I think the collateral order case can
é@&@ under multiple claims. If you disagree with me on that -
zrm@aa if yon ave sound in your disagreement, too -- I would
iﬁ@@iy?&ﬁmiﬁ'irthiak ouy function is in the multiple claims
gituation. I waaién*ﬁ:ﬁfgg you o go beyond 1. I é@ﬁ?ﬁ B
why that other lsn't well encompasssd within that idea.

CHATIMAR

| MITCHELL:

?ais_¥a;@ was put up to the court
originally on the theory that %kaﬁ&iﬁgsjun@éétaimﬁy wheﬁhsé
¢ortain orders were appealable er?aat; The eduxfg_éf aygeai
ware %g@abzaﬁ about i%. Thisn device was suggested to us, which
embodied the multiple @1&1@5,&&%’b§aaus§~%aag thought the

| distriet judges ought to do it or the circuit judges ought to
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do i%t, but to remove the uncertainty at the time an order got up

there as o vhether it was final or whether 1t wasn's,

We weren't taking sny stand on who should settle it,
We weren't getting luto that field., We thought we were just
romoving an uncertainty that confronted the court of appeals
when an ordew ﬁéa% up %&@é@s is it §§§31§ is the lovwer courtd
through with 1t, or isn't 1t9 | |
- %@ %ﬁeagﬁ% we aaée 1% cleay shethey hg was oy wasa't,
and that would vemove the doubt, Now we ave asked to get into

~ this controversy over who ought to settle the right, and that

' ﬁaké@ we fsel that it would be better to let it rest at §r§saa§¢

and 3@% the rule stand ag it is.

| §§, DUDGE: The ggpe?zar LEVE R %ﬁ@ rule sa@ms to bs
2 E@an'ta $h§ gé@ﬁ@%&i@g, and dn his jﬁé§ﬁ§§ﬁ is ome of the

- ﬂ@gt-pﬁsﬁtisally 5&@@5@5?@1 of all aa?’za§$'im§§évég§n§$;

| JUDGE CLARK: I way that, and I ﬁﬁiievs 1§ i§i

¥R. DODGE: I move that it stand as it is.

Tou 3?@ g@iﬁg %a have the amendmant

‘°7%ha% we sugg@stad a@f@f@?

S tszs mulgiple gai'ty situstion. That was to be c;avamﬁ by s

':ﬁﬁts.

MR, U

et
we

You ee&ié thrﬁw aailatagai e&ﬁims iﬁ .

_ that aeté. taﬁ, e@gléﬁ'ﬁ yau?

;%frE ﬁ&éﬁgé xﬁ was guggesﬁaé &h&ﬁ h ¢ %ri%a @ nat@ aa ‘




DEAY MORGAN: Yes, I should think so.
JUDGE CLARK:

I will throw 1% 4in if I get a chance to

throw 1% in, yes.

CHALRMAN MITCHELL: What is your next one?

a0

DOE CLARK: Rule 56 is the %zgﬁ%ry Judgment rule.
I have two sugg@gﬁieag on that vhich are not guite the same.
| §§ Rule 56(c); 1 suggest ae@, in effect, that the
a e@art $$a§i§$$i§§"$3ﬁ$a¥¥ ‘judgnent should be entitled ﬁ@ give
3&&3&3&% gither way ?iﬁh@ﬂ% separate motions, That is, ?h@n
a party woves for summary Judgment, it should &?;ﬁg up the
igsae before the Jjudge, aﬁé if the 3&&@@ then is convinced that
s summary judgment should go against the movant, he should have
the §§wa§ to grant 1%, |

| That is the rule in various giaees, of which New Y@?k
~im perhaps the chﬁ@ﬁregamglaa In ﬁew Tork, # motion for sum&a@yr’
Judgment brings the matter om. UYnder our ﬁéégrﬁi Rules, I think

 '%§§?$ ﬁava been several decimions on tha%s i think wore é@@ig

'T_"Jsians that hsld %hs% ‘that ‘pover axis%& %han have held %a the

"eaaﬁra§yj but %har@ are éaeiﬁi&a& agaiaﬁt ;t, so it is a éigw ‘
put@d mﬁﬁﬁ@?a |
| It seems to me i% is desirable to have it., I auggﬁgﬁ,
‘on page 9 of ﬁ? suggasﬁiéﬁs, one to puﬁ‘ig in by a @éﬁ%éﬁ@@’at
the end. ?yﬁﬁgss@? ﬁfighﬁ has giv&g ne 8 sugg@aiiea whaeh i§
somewhat shorter, to gu%rit i& the zﬁiré Séatsnc@a4 The %hirﬁ

. sentence reads:
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"The judgment sought shall be renderesd forthwith,” and
go on. Change that to read this way:

¢

nt shall be vendered forthwith if the |
pleadings, depositions,” and so on, “together with the afiida-
vits, if any, show there is no genuine igsg@'gs to any meterial
fact, and that @iﬁﬁ@? party is entitled to & jJjudgment as »
natter of law.” |
'7 1 put both of these before you, First, the idea, if
'I§é§ think the idea sound, according €to wy ?@@3@%&&@&%1@3;72h§%
bringing on & motlon for judguent presents the whole issue to
§h$'§§a§%¢ if yvou think that sound, then which of these would
ygu prefer? | |

My sﬁggesﬁi&a was to spell it out in o smeparate
aéﬁ%@ﬁéé at the end by saying:
| ﬁﬁheg & motion is made by any party, the court may

render & Summas

y judgment, when appropriate under this rule,
for or against any other party in addition %o the moving

party."

Eiiiﬁ fﬁﬁigz ‘1 think that is cleavrer. The 9%&3? is »

little shorter, bu% in this way you aalz a%%aaﬁisn to 4%, Eﬁ,

: other words, the éefaaégnt moves for sum&ary Judgment ia hia

~ favor. The court would have power, ua@ay the new rule, tﬁ_say,

"Ho, ¥ won't give it ia your favor. ﬂz wiii'giﬁa it im favor of

the plaintiff,” Isn"t that right? . -
CHATRMAN MITCHELL: ‘That is the ides,




558

MR, PRYOR: I would be in favor of that proposition,
but I just §§aé@§ gbout those words “any other party."
DEAN MOBGaN¥: " # 3 % for or against any party to the

action,®

¥R, PRYOR: There might be saother party against whom

summary Judgment isn't ﬁi?ﬁ@ﬁéﬁ'$% all,

JUDGE g&éﬁ&; I say "when appropriate under this rule,”
ri*ﬁhieh 1 intended %o cover that, By the ruls itsell yom &u&%vaav@
a finding that there is no gonuine issue of materisl fact, and
50 on, | | |

MR, PHYOR: That takes cave of it,

JUDGE CLARK: That is why I wanted to make the
é@ﬁhésis,ﬁha% you must bs entitled to the judgment.

DEAN

MORGAN: 1 don't like the "“in addition to §§£
moving party.” "The moving party or any other party." |
MR, PRYOR: I think it is all wight to bave the
Judgnent ggaiaé% the mgvigg party or against his agp@aaﬁﬁg'
-aét as agaiaaﬁ'aﬁyrﬁtkaﬁ party, I don'¢ kaa§g4 -
b éﬁﬁﬁs CLARE: It may bé & fault of undue epecification
 there, Of course; I didn't want $o say the judgment could be
entered for or agaiaat;aay other party, because of course, éﬁu.‘
ought to be able to enter it 5595$§§ moving party #ﬁ least.
DEAN MORGAN; %hgjaéﬁgﬁasi~sayf“¥erf@f against any
pavty to the action.™ e

MR. PRYOR:  ?ha¥s»maynhe;pa§$1gs to the aegien;aag




affected by that particular wotion for summary judgment.
JUDGE DOBIE: Yould it be better if you said "not only
for the maﬁiég paréy, but for or against any other party.®

That is it,

I think that is h@ﬁ%@%.

e

- %What is your pleasure with %ﬁaﬁ?
I move its adoption. |

I second,

It there is mo objection, that is
ggr@@@ to. |

%é%%ﬁ’gxaﬁﬁé I have suggested the addition of {ﬁﬁg
Summary éuégaaﬁﬁ'&g Disoovery, & new section (h)., I think |
this brings up the sawme sort of qu@gﬁian %h&% Judge §&11 &ﬁé
&iﬁ nssociates Were ﬁryiag to bring up. it &s ﬁ%éﬁ&&? y@u can
'na% 1ggiti§azaiy help out in some decision action where tke?e

' 1$7§§t Buch igvaiv&é;{ ¢ %&iak this is in line with what ths
.autharitiﬁg are now doing, although %h@?@_%@ some doubt a%@ﬁﬁ ig.
| ?gxtiegiaglyria thé‘ﬁﬁiﬁd'ﬁiﬁéai%, they ha#a.guzaé.

_ that where the plesdings make an issue ai'faaﬁ,lﬁhsﬁ e#ds e,
8o 1 suggaﬁt thig: - | |
"(h) Summary Judgment As ﬁia@avesy. When a mﬁ§i§§~

- for 8 LA

avy judgment is wade and supported as provided in thie
rule, an aﬁvagsgfparzf*mgs~n@§-re§t'ggen merely f@fm&lré@@i@ig
get forth in & plesding, but masﬁ &aswe& in detail as specific

V%ﬁ that of th@ m@ving'§g§ergg setsing fO?ﬁﬁ tha ﬁat@riax f&c%& §
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a8 he bolleves and intends to prove them to be. If he does not

g0 answer under oath, sump

ary judgment shall be entered against
h%ﬁgﬂ % ‘
PROFPESS

DR SUNDERLAND: What would the "formal denials"
be? You mean denials in general, don't you?
éﬁ%@gv@&éﬁﬁs Tes.,

CHAIRMAN MITCHELL: Of course, the pleading doesn't

. -have to be verified. Put 4t in an answer and deny that s
cortain fact is so, This provides that that won't do; that
you bave to answey under oath as to whether or not 4t ism in

fact so.

JUDGE CLARK: I didn't mean that. Mayve I should
gtrike out the @@%@ “ﬁa&g&:,“ 1s "formal" the same as
“géneral™? YUpon merely denials set forth in a pzeadiaga*

I thisk that is right. I think 9@@@&@3? we ﬁh@&l&

'”:ilggyikg out ﬁﬁ@fﬁgl” ag setting up othey soris that we é@a*t

 want. So I will take out ”?@?ﬁ&i.

‘ i think it s &11 ?ighs when y@u haV$
'2‘  @ ﬁﬁing lik@ 2 fawmaz P&f%y¢ it hag &»Qri§§,zglegaaguﬁ aggﬁing¢f

MR, PRYOR: Make it "meve deniala" inatead ﬁ§ :f

CHASRMAN Leave “m&rely“ 4n and s%rika au%
 "formal.” e

' JUDGE DRIVER: Make it an adjective instead of ag~a§*




858

BiE: An adverg is all right qualifying
“formal,” but not qualifying "denials."™
%ﬁi PRYOR: I was wondering about the caption of that,
Judge. "HBummary Judgment As ﬁéggﬁvgzyﬁﬁ Thig is Just a sug-
gestion. I awm wondering 1f "Regquirements of Resistance %o
Hotion," since we ave é@gliﬁguﬁiﬁé 2 motion for summary judgment,
wight not be better than "Sumua

vy Judgment As Discovery.”

JUDGE CLARK: 1 think that is all right.
MR, PRYOR: You are out of the field of discovery
here . | o

JUDGE CLARK: The veason I put that in is that some

of the oases talk about g;ﬁm%?? jnﬁgﬁéﬁﬁ as eorollary to dis-

‘aaﬁﬁxy; and so on. :
KR, PRYOR: I appreciate that, but it just seoms o
me that you a&% éealiagrﬁiﬁﬁ the reguirements of the ?@siataﬁge
%ﬁaﬁ is to b¢ made to the wmotion, ave you pot? | |
JUDGR CLARE: I think the gégaﬁal idea yeﬁ havé;§§=
mind is a good one. I wonder if “yesistance" is the bés%gﬁﬁgéf
MR, PRYOR: You wouldn't say "answer."

JUDGE DOBEE: “Opposition"?

MITOHEL)

CHATRUAN 43 “@@nﬁésﬁiag motions for sumaary

§uég$§a§??

| it You have & section (&) alwready in there,
subdivision (e), on the form of affidavits. Wouldn't this

paturally come in there?
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BR, PRYOR: Why not add that to subdivision (e}?
F

idea. It dowsn't

UDGE CLARE: 1 think that is a good
need any title,
Yes, I think that is probably a good idea.
CHAIRMAN MITCHELL: AlL right, That is agreed to.
UG P

K ?hi%/?f@?iﬁiﬁﬁg ?g&&&i@%@, is added at
the end of section (3) of Rule B6,
fzﬁ?ﬁ ?@%Eﬁg 411 the others have titles, @h&yzey.

ﬁa&'t you ﬁaiak y@a ought to bhave some kind of %iﬁl@ there to
call attention fo it? I will be glad to leave %h&% to the
Reporter. ‘
| éﬁﬁQE CLARK: You mean you should add something to
the title at ﬁh@;ié@? N
§ﬁﬁ@$ Q@%gsz You see, (a), (b), (¢}, (@), iaig (f§s
and (g) have sagitalize& titles.
éﬁﬁﬁﬁ,ﬁgaﬁ%f

I can add something.
5ﬂﬂ@§ ﬁ@sxg Ve will Jeave that to the aep@@tew.
_Jﬂ@ﬁﬁ CLARK: 2 will add gema%hsﬁg to the title ﬁa

cover this. "Purther Testimony; Resistance Tb "

JUDGE DOBIE: You have them on all the @th@&&. We
- will leave that to yeg(
J@BGE

?ﬁ& n@xt that E have to suggest s z
don*t think %ﬁé?@ is sny%h%ﬁg;ggggggﬁ§ g@%»t@jﬁ@(h}, g;dan*t

.‘éhiak t§§?§ iﬁvéﬁyﬁﬁiﬁg bylwaifaﬁ sﬁggasﬁggné,@nay part.

1 think theve is some interesting material which I hope you
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.%iii all vead., 1 don't make that suggestion to Professor
gﬁrgaﬁ, bacsuse he has read them,

. At any rate, we @izz turn %@}5@{&33 Question has
come up as to this matter of tiwe. 1 think it is a 1litile
migleading. We ﬁav@‘gﬁg in » time limitation, and agsuﬁli§,
whon y@& read the rule, I don't think there is any time
_rliaiﬁatzaﬁ. gatagliy, i d@ﬂ*é b@ii@?aria the law t&aré~%$.agye'
| 1 @ﬁa&ﬁé@ out looking at this thing with the idea.
that you could pretty much state conditions upon which a
Judguent would be fiﬁ&%; You may remember that Professor Moore
wrote & long agﬁisia'ia @ﬁ%g& ﬁ@ pretty well showad that the
courts are gaiég to velieve againat judgment in a considerable
variety of cases. . |

%@‘ﬁﬁﬁa we drew the rule we put in ?h&ﬁ wight be
termed & catch-all at the end, “any other reason justifying
relied ir@m»ﬁhaaﬁgxati§m~ﬁ£ the judgment."

. %e_%haﬁ tried to make 1% appear formidable by putting
4 & time limit ss to provisions (1), (2), and (3). Then we
bave this catoh-sll where there is no time limit. |

| o &hﬁﬁlé.ﬁhiag'iﬁ;waa;d be more straightforward, as.
well as maxa'ggauya%agiﬁe ﬁ&kﬁ‘%ﬁé @ha§§§}%§%ﬁ 1 have augéas%e@'
hé?é on page 9, séhaﬁitﬁte Loy éﬁ@ géé@ﬂé saﬁ&éa&a the followe
iﬁg «= that is this about the ﬁima;»tha‘sgmpis s%aﬁsmeatg:‘

| *The wotion shall be nade w%ﬁ&ia’a raas@ﬁaE1s t&@é,

and without undue delay &g_gﬁau;askﬁh@;g?@agéé %ﬁageféﬁjgggf
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known €0 the moving gs?%g,”
The maiv thing that doss is to take out the presupposed
1imitetion of one year in cases (1), (2), and (3).

PROFESSOR SUNDERLAND: Shouldn®t “as moon as" be

"aftor" ~- Ygifter the grounds therefor ave kaown,” instead of
"as @oon as"?P

i guess probably it should be.,

| JUOGE DOBIE: There might be cases very ﬁ%li;'§&?§§éuw
larly under inadvertence, and wo oun, newly discovered evidence,
and cortainly as to fvaud, where the ons-year rule might

work a hardship, don't you think so, Charley?

JUDGE CLABK: Yos.

CHATRMAN HMITCH

Bifs I always thougbt that that rule was
badly igaggd; bacsuse it ie sagéayﬁibia of the iﬁﬁ@§§§$§&ﬁi®ﬁ
that we ave %xgﬁﬁg to specify the sﬁbgﬁanéive grounds on which
| éﬁﬁgmﬁa% nay be vacated, when all we have power to do is %o
regulate the progedure. It ought o be framed in such & way
%&&t’in @ggsrgn‘aggliga%iaa’igtﬁaﬁa‘éﬁ such-and-such ground,
it shall ba made %y métian witﬁ%ﬁ such-and-guch iaagﬁ& of

| time, and all %ﬁa%»f . |

| I don*t think we need to reconstruct it now.

JUDGE DOBIE: 1 don't think so, |
CHATRMAN MITCHELL: As you read this rule, it looks
| as 1if ve were fizing the &u@atgns£v§15%3$ to the g?@ﬁﬁég on

“which judgments may be vacated.  §§_5&§}§k§y~aay be vacated for
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¢his, that, and the other vesson. What we ave really doing is
to specify the practice if and whem this or that ground is
asserted,

§§§$E D4

BIE: I move the adoption of the rule with
®after® instead of "as soon as.”
JUDGE CLARK: ‘This suggestion makeas the rule more in

1iue with your idea, which I think is correct.

‘ CHAIRMAN ¥ Bl ﬁ@w would you change 4%? I want
to be sure we bave that straight.

GR CLARK: "The motion shall be made within &

reasonable %1&@,%&&@ @iﬁ@a@% undus ﬁ@layrgf%aﬁ the grounds
therafor ave known to ﬁﬁé‘@@?ﬁﬁg party "

CHAIRMAN ﬁﬁ?@ﬁ@&h 4 aﬁ’ﬁaﬁéériag about that. He
has an iaﬁégaad@nﬁ rig&t @f &@%i@ﬂ, and this is neyely sgseiﬁiw
cation that. th@ ??@ﬁ@éﬁ?@ may be by motion in the court in
which the judgment was vendered. We are dealing with 8 qu@sw.

$lon of iéa&&iﬁ? of Judgments, too; how long the thing is ag@%;

MR, DODGE: Don®t you have to have an ulﬁimaéé*lgmiﬁ?

You ave s%?ikiag out that ultimate 1imit of one year,

t

. e E ﬁiyﬁﬁgt ?ﬁg,

7 CHATRMAN MITCHELL: It knooks out the finality of R
gadégal 3ad§maats,zbaea&§e‘§ké$$ is no finality to those
typsa until after it 1s kﬁ@?ﬁ he iﬁ:awgra‘@f‘hig grounds or
his rigﬁﬁs¢, You see, we have kaagkeﬁ out the rule that %h@

" end of the term affsots the fiﬁ&i&ty,;aﬁéuﬂa;aaé ia saba%i%u%a
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gomething ¢lse for it. When we &é@?ﬁ@@ this ?azé we had a lot
 of notes and stuff, showing that us loug as the end of the term
‘didntt bhave sny effect on the fimality of the judgment any move,
%@ bad to have another system. We adopied a definite limit

of f&a&i&%y a5 far as motion is concernsd. That let %ﬁ@ party
b@iég an iaéagsﬁégﬁt'sﬁitg subject. to the statute of limitations,
and whatever other restrictions there ave by la on suits.
‘_ I am %%aﬁasing %ﬁsth@r you @r@ not getting into a

' éangeyeus ﬁ&eié hore,

“ﬁ';: it ﬁ&aﬂ$>1§&¥iﬁg the Judgment open

zﬁya?@r, practically. ’ -

CHAIRMAN WITCHELL: Yes. Thers is no finality in

time, fThe rule says you can do it by motion any time the
facte come to your attention. It makes » definite limitation

on motion practice,

JUDGE CLARE: I suggested it in part because I dou's
 think the limitation is real now. ¥ don't think that limitation

means anything, really.

IRMAN MITCHELL: If certainly is a limitation on the

power to meke an attack by motion..

JUDGE CLARK: Concelvably.
| CHAIBMAN MITCHELL: ?ais is emtablishing the practieﬁ
for attack ing judgments on cagﬁaxa grauaés by motion,
HR. PRYOR: In the aaﬁa &ﬁ%iﬁﬁ
ggggiﬁ

AN MITCHELL: In %he asmg action under (1§§
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(2), and (3) «- (1) mistake, inadvertence, surprise; (2) newly

digoovered evidence. Vou can attack a judgment by motion on

. mewly discoversd evidence discoversd ten years after the
judegment.

I8: ©0f course, it is conditionad Lirst

_53 “s yeasonable time and without undue delay."

JUDGE CLARK: You see, you can move now under (4),
(5), and (8). There is mo limitabion, and (4), (5), snd (8)

:'réﬁa pratty inclusive. | | |

Jﬁﬂ@ﬁ DOBIE: Any other séas@a Justitying relief.

MITCHELL: That is a cuse where the
judguent has beon satisfied or where the judgment ia void,
MR. PRYOR: Ay other reason justifying velief from

the operation of the judgment.

[CHELL: Haybe it isn't tight encugh as
4t ds. I an trembling in my shoes sbout what you are doing
to the fimality of judgment when you can get into court by
vﬁ@@i@ﬁa

MR, L3 fn this proposal for Bule 60(b), what

Py
ok

do the words "without undue delay" add to the words "within a
reasonable time"? |
JUDGE CLARK: They add very little, possibly nothing,

but there being a feeling that we ought to yuéh or prod these

paople, I am just giving another admonition.

MR, PRYOR: I think they mean two different things.
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- wwithin a reasonsble time" might mean within a ressoumable
time after the entry of judgment. You say "without undue delay
after the g?ﬁuaéﬁ'égﬁa become known" to them. You may mot have

‘known of the grounds for a long time alter §§§ Judgment.

JUDGE DOBIE: But it might come within six monthe.
iR, PRYOR: DBut i& night not be for six years. |
| JUDGE %@Eigz '3 think they ﬁe&n different things.
V\",Eﬁaﬁﬂﬁéﬁlé time on the whole facts in the cmse. I think in

| aéﬁﬁ@§$i93,§$%§ %hé%, you gigh% eeﬁsia§r(§aasih}y in%aﬁveaiﬁg
rights and things of that kind.

CHATRMAN MITCHELL: Theve are a good many statutes

- where you provide for attacking a 3uégm@w§;é§ig@%i§n ig'théf'
gourt in which it was rendered, and almost all of then aav§ ;
specific time limits. e
| sﬁ,?aﬁﬁﬁs Two years ia 2@waﬁ |

JUDGE DOBIE: After two yesrs you can't attack it
on any ground? \ o -
- MR, PRYOR: In the same éétiaa; by bringing a maiiéﬁ
- im the same action. You are limited to iﬁa éégxs¢ -
JUDGE DOBIE: But you can briag.ﬁaliaéeggadégt'gétgaa?
ME. PRYOR: Oh, yes. o R

CHAIRMAN MITCHELL: That depends on the ovdivary
 statute of limitations. | | |
MR, PRYOR: faches, and things of that kind,

DEAN PIRBIG: As I undevstood &%, Mr. Chairman, the
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difficulty was essentislly with subdivision (6), which deals
with "for any other reasod’ than those specified. Would 4%
serve the purpose 4f languags were added to (6) mo as to read:

"Phe motion shall be made undey subdivision (8) with-

in & veasonable %Ama and gigixa% undue é%l&y after the grounds
‘v‘ﬁhagaiar wre kagwa t@ the g@?iﬁg pgf%y, and for other ?sasgns,w
 and 80 on, | -
. CHATRMAN MITCHELL: Would you strike out the limita-
tion a8 to (1), (2), and (37 *
DEAN PIRSIG: I would leave %héﬁ in,
CHAYRMAN MITCHELL: You didu®t vead that, did you?
MR, PRYOR: You would make the language suggested
- heye ggyli@ablg aaiy to (ﬁ}? _ 7 |
| DEAN PIRSIG: @haﬁ aaulé noet the gaiat you ave
' m@ﬁm@ '_ | | o
’ | ﬁﬂﬁiﬁﬁ&§ ﬁi@ﬁﬁﬁL&: Wealé yau please tell me agaiﬁ,
zﬁ#n!v ¢ dam*% h&?ﬁ that eieaﬁly in ﬁ&ﬁﬁq

DEAN ?gﬁﬁzﬁ* I @au%é saggas% thg gecond - sentence
read as f@llﬂﬁa*

, " The m@%isﬁ shall be made aﬁéer {ﬁ} wiﬁk&n & reason~
', able time and ﬁi%hauﬁ undue éaias afﬁaﬁ %B@ g&aunés tharefar .
are known tﬁ the moving party, and for ?&&ﬁbﬁ% (1}, {8}, &aé
{3) not wore than one gaar after the ﬁﬁdgﬂﬁﬁ%; afder, ag pﬁ@w
ceeding was entered or paken," o

JUDGE ﬂ&ﬁﬁgs My abjagtxan to this is taa% § thing
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that the rule as now wriliten, and with the change perhaps &
‘ 13%%1@ more so, would mtate what will not be held to be the
iaﬁg i agree that this is &'ggaﬁséuxal rule, and it ie partly
vecause I think 1t is a procedural rule that I feel we ought
not to state things ﬁ%iéﬁrﬁﬁé gourt is not golng te f@&lgﬁ?

In gi&p@?@éﬁ v, U. 8., 335 ©.8, 601, an opinion by
Jﬁa%i@@ Black, it is saié;
| ' "?ﬁythaﬁmare, 60 {b) ﬁﬁraagig iaéi@at@s on its face
that courts so louger aye to be hemmed in by the uncertain

boundaries of theme and other common law vemedial tools. In

yimple English, the langusge @f_%ﬁa *other reason' clause,
~ for all ressons except the five particular Qﬁ?&gﬁﬁﬁhﬁ
specified, vests power in the courts adequate to enable them to
ﬁgggﬁg ga@g&aaﬁs %&sna?ax such action ig‘aggreprigﬁa to
aaggxgliag gastisé.h

As 1 look at it, the coury is éiﬁgesad to do just
ﬁhaﬁ-%hsﬁa?ﬁy.i% thinks 1% will aa@ampaish 3@@@&@33 if you
state seeming limitations on that gawé£; y@g are trying fﬂ
rsgatﬁ substantive limitations that the court is not going to
follow.

A1l the &%ﬁﬁ&ﬁ@ﬁijﬁﬁﬁfé and fﬁﬁ%%&l;.ﬁhaﬁ I know
snything about, ga%&arixiagimeégaﬁs to set aside 3aégﬁ@nﬁs $§
'%ag gourt in which %hsy,wawsrﬁsaéeﬁéég haye ﬁime 1imits on

then,

In the criminal rules there is & two-
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year limitation.

MR, TOLMAN: This is the criminal new trial rule:

L

'e?h@ aourt Bay @mﬁ

On coram nobis there is no time limid.

DLMAN: There is no time limit on coram nobis,

But motions based on the ground of mewly discovered evidence
pay bo made only ﬁiﬁﬁin two yeoasrs after fLinal égdga@nﬁf,rig
~g@ appeal is pending the court may grant the motion @ﬁiy,
aﬁ rouand of ih@_@gﬁef That is the criminal rule on mew Yrial
motion. | |

cﬁﬁiﬁﬁaﬁ WITCHELL: The coram nobis aund all that ave
set aside, but substituted for them is an ludependent action,
and we prescribe no linits on an iaéepeaﬁsaﬁ’ae%i@ai Our
theory was that that would be governed by the applicable
statute of limitations.

I am not at &13 re@@ngiiéé'ﬁﬁ the i@@é that we |

' shanié have these gwaa%ica rule motions without limit as to

- time. We certainly aaam poweyr o sﬁy if y@u are g@iﬁg ﬁe ﬁe

“,it by motion, you Sh@ﬁlé do it 33&% the way we have it a

hundred other pimeea. As zeag a8 we zeave the eanse ei a@i&@é

oy the right to be asserted by 1@6@9@@@&&% action, this $§l§

‘ssﬁgiy means 1f you are golng tﬁ aﬁtaek %ﬁa 3uégm&n§ @g ﬁh&s
ground inm the court in which it is yaaﬁegaéﬁ by motion, you
have to do it within such-and-such length of time. 1f you

- don't éa:%hat; then your only remedy is an zaésgegéeaa guit.
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1 remember we sald this section construction of 60(b)
reduced the finality of s federal judgment which 1t otherwise
IQ@uZQ have. As loong as we werse operating under the old ?uzé
that all proceedings éﬁ@ifﬁ with the term of @@gyg, we didn'%
need it; but when we wiped that rule out there was no time
limit for an sttack on & judgmens in the court in which it was
rendered. I don'g kg@ﬁ what our pote was on that. I don't

 have our report with the smendment of Dacember 27, 1946, and

of 1948, Those are the ones I thiunk we had notes on, estabe

lishing the finality of federal Judgments .

CLARE: Here is a ?éﬁﬁmﬁ of it.

MITCHELL: Did we adopt your suggestion?

Ne. No action has been taken.
Did you dictate & propoanl, Me. Pryor?
MR, ?E&@@; No. I was Juet ﬁalkiﬁg,

@agsgm BITCH

RELs Will y@a ﬁi@ﬁa%@ the f&rﬁ @ﬁ

x @k&ngﬁ to Rule @%éb}?

@Eﬁﬁ @3&33@: I merely aagg&s%;%hat the @uﬁsﬁa&ae

this apply only %@ (6}, and %ﬁa& the axi&%i&g zule @a&&i@iasé
4% is as to %h@ a%her ﬁaﬁegéri$s¢ $ 5

W gb@ﬂﬁ §§3 §E§ﬁ§ha

f MITCHELL: I thisk the veporter has ye

ﬁ}&§?$$§ tﬁ,
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Charley, we ave through with 60(b).

Ju
$§gg@$%i@ﬁ has been wade that there ought ot to be an auﬁa&&%é&
gtay in ﬁ@?%&iﬁrﬁiéﬁﬁﬁﬁ of cases, The suggestion was made that
guy word ”@?é@?ﬁ,@ag‘%aa brosd, ?h@.sugggsﬁisﬁ was made by a
1&%3@? that we @ughﬁ %@ rastrict the measning of “@?ﬂ@@.,

g don *% %kigk that ls deasirable. I think %ﬁ@ §$$ of

lﬁk@ ﬁa@@.”egéafﬁ s @éﬁ&i@grguﬁgm@a%; and so on, ig a very
useful thisg. | 7
I do think that thera are csses where a judgment

g&a&lﬁ take effect

H . ‘Eh@ axawple given was
a8 ordey for contempt of @@@?%Viﬂ %a@ prasence éf %a@-égaxtﬁ
1 should think tﬁ@r@ @ﬁghﬁ to be & broasder power than
ﬁ%&ﬁ@é here, and therefore 1 suggest at ﬁﬁ@ end of 62{(a) the
| aééitiﬁa @f %ﬁi& gentence;

“Pha court, for cause g%@wms may order th&% 2 3&@@&
ment shall 1ot be stayed aﬁiexjiﬁg entry or that an existing
atay shall terminate.” |

MR, PRYOR: A self-ezecuting judgment.

JUDGE DOBIE: You mesn 4% ties bis hands. He couldn®f

gtay 1% afterwavds.

Of course, us we all know, & judge

”W@ﬁlan’t foal ét&yaé iz B aaa%emy% @asa, but T would feel th@

: wardiug of this would do 1%.

Why do we ha?a %ﬁ change this §u1@, Jnsg

DGE CLARE: Ruls 68(a). With refervence to that, the

L




because Hr, Cleveland made & suggestion §§§ iw?

| LEMANN: I don?t thisk we shounld change rules
Just to y@li@& them up. If we are going to make polishing
changss, I think there @@gi@Ab@ %o limit to the anumber we would
nake, @haﬁl&yﬁr Every %im@ 8 guy writes a ;g@ Roview article, g
_ he could nake ﬁihﬁiﬁfﬁl §§§§@S%iﬁﬁ; | |
JUDGE CLARK: ¥ should $hink the conception of a

continuing rules commities was %aiaxegaias somg supervision, .
and that s part of 1t was to correct boles in the rules., If
we are convineed there is a hole, we should do it.

In such case it would be & question @f'gaﬁﬁaﬁgﬁ,ﬁﬁeﬁhag»a§

there is a hole, whother it is iﬁgéﬁt%ﬁﬁg and so forth.

I simply sgggagt bere that you ﬁava & aaggegéiaa
where, iﬁ form, & court can not order a Judguent in contewpi
at once, :

CHAIRMAN MITCHELL: WVhat does it mean when you say,
OThe court, for cause shown, may order that a Judguent ahall
- pot be stayed after i¢s @ﬁ%%g“? ﬁ@w‘aanvae-sﬁgg 1§ unless he

orders it, anyway?

JUDGE CLARK: It ie miayed in this rule sutomatically.
Note what i1 ssys at the beginmning:

TExcept as stated hersin, no execution shall isaue
‘ypon a gaﬁgm@gé sor ahall proceedings be taken for its enforce~

ment until the expiration of 10 days after its entry.”
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The heading, the title:; &@%@m&%ie Btay.”

CHAIRMAN Bll: ¥ smes. What is wrong with %h@%?

2

JWDGE DOBIE: This gives him the powey to do it with-
out ten days.

JUDGE CLARK: That is it.

7 : In other words, he can say i€ shall wot
be gtayed, and that sets aside sﬁﬁﬁﬁﬁﬁﬁ.is:
You think without this he hasn'e g@t that ﬁa%§?g
tﬁaﬁ it is autometically stayed in 2ll events for ten days, is
that right, Charley?
JUDGE $$§§K§~ ?@af is right.
MR, LEMAN ‘

N3 X thought that first sentence was to
~let you take an appeal supersedess for ten days, and that the
execution is delayed.

Auppose the Judge says don't stay it. That cuts you

out of your ten days. 1If you want to stay it, you have to take |

au appesl in five minutes or one hour? s that desirable? It
»gaéﬁsztﬁ me that would be the result of putting this in. The
plajntiff gets a judgment and he says, "Judge, X don't
want & stay on this judgment. I want to go out and seize the
defendant s property 1maséiats1§@: I am afraid he will get away
'*wish oy sa@reﬁ& the propersy."

The judge says, "I ﬁﬁink yag are correct, aa@ there
will be no stay in this case." |

Then what becomes of your statutory provision that
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you can %@kﬁ an appeal %i%hia ten ﬁ%yg? it doean't do you any
| 12 you wait ten §a§§; the @1@&@%%@? has taken your

| property and gaébé he has g@éﬁ@ﬁ@@é. 1 %aé&gﬁi the purpose of
%&i& firvet sentence lun %%1% @%&33 was €0 presevve your vight
of g§g@&1 in gagéfgsé@&g’fgf ten days. If g@@ adopt this

a&@aﬁm&aﬁ, what happons t@ %B&%?

;5*: QEA%?%ET HELL: It gives you %@ﬁ days to h@g@i@
up o surety bond.
MR, LEMANN: Yes. I thought so. But what happens

ynder this amendmens?

JUDGE CLARK: I think theve is no doubt that what

Monte says ism @af@&atkg This is the i@ég,ﬁhat,a man should |
have ten days o trot %?ﬁnnﬁ after judgment. That ie true,

. But is he antitled to do that in every @aﬁ@?. |

KR, TEMANK

3 In my prﬁgéiae and in every practice
"l@hat I know aﬁy%ﬁi&g about, you give the éefauéai@rg 1&%§1§.tl
| sh&ns@ to get out and get his appeal bond and to take his
 :; appeal, ?@ﬂ don't say that the aﬁayt ega take it aﬁ&y f?@ﬁ:e‘mﬂ‘~~
i.'_ him., That is what this would pxapasa. ’
| JUDGE CLARK: 1 have the i@@liﬁg that a court ﬁ@uiﬁa?t

”'7i e@as3éar itseld h@&aﬁ by this in a,gas@ wﬁ&rg it thought iﬁ

”fif;lagsuxén*t be bound, and the suggestion. w&s made here ﬁhas iﬁ

h7;1[3@ contenpt -case, for wxaxp e, 12 a @@nrt w&nteé to %ﬁg ﬁﬁ“““f

'"‘fffgﬁaia%@iys 1t would, 1 shouldntt ‘think i% could under this




present provision.

CHA TRM

AN MITCHELYL: The fivet sontencs of this rule
states the last sentence of U.8.C. Title 28, Bection 874,
Supersedeas. That is taken from s federal gﬁaﬁaﬁé‘ﬁhéeé aizgﬁs

an autowstic stay of ten days,

JUDGE DOBIE; Is that applicable to a contempt case?

ﬁgﬁiﬁ §§&§§; X think so, yes. |
@gazaﬁgﬁ_gﬁﬁﬁfﬁa&; As long as this is & mere

wéﬁ&%a%iea of a federal statute giving a temporary éﬁa? e
CHATRRAN

i The present rule.

ITCHELL: -~ the rule is a-?gééaéﬁmﬁn% of
» federal statute, | |

§R§ LEMAY

W1 But not this change. This @ﬁgﬂgg;gaglg
take it away, o . _

CHAIRMAN MITCHELL: Yes. I don't ses any ?éa§#§’§ﬁ§

we should take away the temporary right which the etatute

S . gﬁ%v@&é

BR, TOLMAW: Mr. Fiddler is a§4&§mi§&1%§ lawyer . ia
the practice different in admiralty because of the seizuve of

ships, or something of that sowt?

JUDGE CLARK: ALl right, let's go on., Time flies.
Bule 63 -« '

B, LEMANN: What did we é@f&b@gt.é&(ﬁ}? Did we

adopt Dean Pireig's euggestion or the Reporter's suggestiou?

CHAYRMAN MITCHELS

We adopted Dean Pirsig's




suggestion,

JUDGE DOBIE: Limiting it to (6),

TCHELL: Now §§ are é@%ﬁ to Rule 63,
JUDGE CLARK: Rule 63, Disability of a Judge.

The suggestion was made here that it ought to be
provided that the judge taking over after disability of a
judge "may recsive in evidence a transcript of evidence there
B tofore taken in the case and may accept the testiwony thevein
gﬁéusa#iheﬁ ag@é@%‘ﬁa far a8 he shall iiﬁé 1% necessary to
heay witnesses whoss credibility must be determined as a
gtep in the adjudication.”™

Mr, Pryor, before he left, suggested that he thought
this could be covered more narvowly and more handily by mere-
1y adding at the end of the present aaeti@g, which says "he
uay in his discretion grant & new trial,” the words "as to
gii matters or as to only one or more issues involved.” |

The lawyer who wrote in urging that this be done
might not think that was sufficient. |

| CHATRMAN MITCHELL: ¥ rémenber some two or &aﬁes'yﬁgvs

ago 2 patent lawyer came to me and @&iéi “We have just got
through trying & long patent ﬁaﬁﬁiraad uwow the judge who
heavd 1% has died, and be hasn't made any decision.”

There seems to be no statute or rule under which avy .
other judge oan take over on the typewritien vecord and decide

" the case, We came to the conclusion that under the existing

. BY3
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rule, the ouly way & Judge could take up 2 case which has been
tried by another Judge but he hasn't decided it, is by stipule-
tion, I wean on the old record.

They did succeed in getting & etipulation fxom theiy
adversaries that another judge could hear it aé the transocript.
1t wag thrown e@%rgaésg this rule because thers was nothing |

said about i%.

JUDGE CLARK: That was Mr. Oscar ¥. Jeffery, in a
letter o you. -

GﬁgJ{;gi

MITCHELL: Right. 7This only velates to cases
where the judge who %?ieé it has died after waking fi@ﬁiags of
ﬁggﬁ aaﬂ‘aaaalﬁsgﬁas of law. It gives another judge ?%@éﬁ to
hear motions for a new trial and things of that kind.

Here i a case whers the trial judge died and you
have had a long branscript of testimony taken. He is dead, and
there is no law or rule that &11&@% another judge to take ovey
the case on a transoript made by the preceding judge who i§>

now dead. The only way it can be done now ie by stipulation.
I your adversary won't consent %o that, you have $o start ?eux
case all over agnin before ag@ﬁh@? Judge.

You have made no suggestion about that.
| 2@&, I bave made a suggestion.

1 think it 4s a good rule,

It is a good suggestion. it appears at
"~ the foot of page 9,
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it says:

4 judge so acting may receive in evidence a trans
seript of evidence theretofore taken ié the csse and may accepd
the teatimony therein tranmoribed except so far as he shall
£ind 1t necessavy %o hear witnesses whose cradibility must be

determined &s.& gﬁep'ig the adjudication.”

f??é& DOBIE: 1% m&?&ig gives hinm discretion, doesn't
e, Charley?
JUDGE CLARK: Yes,

I move we adopt 1%,

¥ MITCHELL: But 4% doesn't cover the point
that 1 had, because this rule in the first clsuse only relates
to cases where there has been a verdict or findings of fact and
conclusions of 1law have bheen iiieé‘ Then any other judge

rogularly si&tiug Ry §sri@rm %&@ duties,

JUDGE CLARK

. 't Then it would be neceasary to sspaa%7
thet. Haybe that would be wiser. o

| "a Juég@ a0%ing by reason of ﬁha death, aigkaaaﬁ ox
a%her disability of &%ﬁ%h@? ja@g@, may receive in avié&a@e % B A

CHAIRMAN

HITCHELL: No. The whole @uia;i@ 1imited
in its epplication to cases where thers is a verdict gﬁrfiaﬁw
ings of fact and conclusions of law. $§ your addition doesn't
cover wy point, that the judge hasn't made any findings.

MR, LEMANN: Apparently it never a$@u¥$a§ to us that

" we ought to permit another judge to come in and act at all if
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the case had not resched the point of decision by the first
Judge. '
CHAIRMAR MITCHELL: That is 1%.

JUDGE CLARK

: I anm contemplating that this new
sentence would carry new powers.

CHAIR

N MITCHELL: 1% says "A judge mo acting.” That
ig a judge acting in a case where the dead judge had made
 findings and conclusions,

HB. LEBANN

: The notes show that we adopted the
statute, and that is the only reason we put it in, that theve
was @ statute. We copied the statute. It didn®t osour to -
anybody, and hadn't for fifteen years except the one guy, that
it dentt gaeﬁéﬁ; | :
) wﬁaléa‘s aﬁaﬁgé the rule just bocause one guy %&i%as
a letter in agé ﬁ@?é this might heppen apd counsel unight astf
sﬁi@ulaté. You can make g hundred changes if yaﬁ ?ﬁﬁ% to do
vrﬁﬁsﬁq I awm sure 1 could write a bundred changes to %&ﬁﬁé‘
rules, My, Hitchell, that I would eaasiasr'aﬁ zmgravagﬁaﬁrié
v‘§héllanguage.
: JUDGE CLARE: I guess there is only one £eégral'§§ég9
who has died. | - | |
MR, TOLMAN: We have talked about this in the Judicial
@éﬁﬁ@fenea geveral times. §§%§ problem has come up., A& Judge
has died, with save§a1 casas.pénaiags* it does create & grﬁbism

" in a busy court, trying to find someone to take the case and
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Fotry 4% all over again, I% causes a lot of delay.

TCHELL: Think of what it does %o the 1liti-

gants .
MiE, TOLMAN: VYes., It i a problem, and I kuow that
4%§$ Judicial Conference huis discussed %&3@ rule several times.

MR, LEHANK

: They uever have recommended a change,
-though ,
MR, TOLMAN

: That is quite true, _
CHATRMAN MITCHELL: Your point, Monte, is that we
i ﬁaghﬁ not to @ﬁl&rg@ the authoritvy @i the judge?

| MR, LEMAS

i§: If you ave going to do anything, I think,
.aﬁryaa pointed out, we have to go e@ggiéﬁyabiy bayond the
suggention proposed, 2? e ﬁ@?@ g@iﬁg t@ do anything to th&s
rvule, we would éﬁaaga it a&ts&i&liy, g would say.

I @imgly revert to my general §$@§@si§i@a ﬁhaﬁ o
have had ae-xggn&sﬁ from the Conference of Senior Circuit
Judges to change 1$gaaaé so far as we kuow we have not s
single &é@ﬁgﬁée ﬁf~&$?é$hi?@ All wo can say to the profession
when we send out this change, snother éhaag@=dapaxﬁing from
our model which we have set up for the states, is that this
looks 1ike a ge@é'ghﬁﬁgg and we think éﬁ}@iil‘i@pravé it.

12 we are going to take that point of view, Mr.
Chadrman, we oan make a graa%émanyréhaagas; |

MET ng&g 48 I say, I have bad a concrate

QHAXRMAN

. oase where the 1&%3@?& were vsry mu@k éistrsss&é. They had
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gone through a long trial and a long recovd. ?ﬁ@_éa@g@ had
died, and there was wo relief under the statutes or rules which
enabled a new jJudge Yo decide the cage on ¢the bagis of the
testimony taken by the dead judge.

I suggested they had betier try getilug a g%éguiaﬁigaﬁ
and they sucoseded in it.

That sovers it. Lot pe sk you «-

%u%_@ha% happens when the
plaintifs has made out a case and has gone through a long
trial and §§§§~%§$ jaﬁg@ dies, and he é&kﬁ tﬁ@ é@ﬁ@ﬁé&nt‘ﬁa-
consent to have another judge decide it on the basis of the
old record, anud the other side says BO? |
‘, §R3,%E§ﬁ§§§ It wouldn®t hﬁ@éﬁ»ﬁg heart. I can think
of other %hﬁag@ ﬁhgﬁ.W@alé break ny heart sooner than %hgﬁi
gg@iésg, sgﬁyaga %bﬁ othey f@&l@@ Bays, i | %ant
the 3@6@@ t@ ‘hear %ﬁﬁ @iﬁﬁ@aseﬁ, and %hg% ia why I won't
&@iyai&%s it ¥ anm not ﬁiiléag o haV§ gk@ &@ﬁ man Jusat
raaﬁ the ﬁ?ﬁﬁﬁﬁ?i@ﬁa“‘

;3%13-%@323}# Yes; but give the judge discretion. ;

M: That s true, but 4% you had that kind

of case, bhe ggébﬁ%zy %@aléaﬁﬁ'agg?@ise discretion againat 7
the objecting party. If there §a§a¥§ any substantial gféﬁaﬁ.
fe& the objection, the aﬁiﬁgtiea wauléa*ﬁ be made, |

it eame% ba@k, ra&llyy t@ 8 g&@@%i@a of how im@ayﬁgat

‘ i‘% igf{n
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JUDGE DOBIR: In a complicated patent case where you
have a lot of experts and you have the gualifications in %%@
é#ié@ﬁﬁ@, it would cost 8 great deasl of money to tvy it agaln.

ME, LEMANN: It bresks ny heart by imagining a
sufficlently hard gagg,'bﬁ% % don't %ﬁiﬁg it 48 likely to
-§§?§$§¢_ 1£ 1 had eaé case in 1B or 20 years, it would have
to be very hard to make me @haugs the vule, I think.

JUDGR ﬁﬂi?ﬁﬁ it seems to ne we gl&ﬁ@ﬁ ﬁav& to
limit 4¢ to cases in which all or substantially all the
testinony had been received, Otherwise, we would be compelling
the plaintiff to go on the record of witnesses, and the
ﬁsé&gdaﬁ% weu1§‘Ba§s_£1&5hagnéablaaﬂ witnesses in the court
ready to %@S%é!ygzé w#g@ the é@ggﬁésaﬁg I wouldn't con-
sent to that arrangement unless I had %o.

' JUDGE DOBIE: ‘The judge ghore would know. If the
ée!euéaaﬁ ﬁaagﬁ to put his witnesses on and the court is g@iﬁg
to h@ggaﬁﬁﬁﬁg §-§h$§k.§a ought to give the defendant the sane
- chance. it s@ams7t§ gg’i%‘ig'a;gﬁéé rule, because %héré;ﬁiil
 be some case ta&%zhasﬁit g@%ten'§ vordict in whiea'thé‘jnégs"
v’ﬁﬂghﬁ to have ths power to 88, "y shiak there is no |
gubstantial gigbt @f the gartiﬁg é&ﬁﬁgsé by ﬁ&k&ﬁg this tran~
‘goript as far as it gms"’ " "

4:7Theniws?waa1€’hgéeJﬁa'reﬁrite Rule 63,

because if you leave i% as 12 isg as ﬁrc Mitchell pei&teé aut,

4t rasﬁrieﬁs it ta eases Eha?s a ?aréiet aaa heaﬁ raturusé
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@% findings of fact and conclusions of lavw have bsen Liled.by

the judge who had died. That ie the way it resds now, and

that is the way the statuts from which it was copled read,
CHATRMAN MIPCHELIL

¥

That 2@ vight.

.

§R, LEMANN: 8o 4f you want to cover these teryible
Qﬁ&@@, you ave talking ah@ut where the jaﬁg@ dies before he
 has da&i@eﬁ the case =« 1 3@&% had & case decided by a jﬁége
'“ﬁﬁg had it for two years and aaéa?ﬁ decided it., Suppose he
 died a week before he fipally decided it, Suppose he had died
a8 ﬁ%@kiaafey@ he had héﬁﬁ@@ down his ayiai@@, ?ﬁig rule would
agt have s@gliaé, and this rale @@ﬁié not havs applied with

the amendment E%aﬁ is ggagaas@¢

$§£§%,w? ﬁi%?ﬁﬁ&&s I think %h@ anendment g@a@@s@é is
ia&ﬁ&§a&%& b@%éus@ iﬁ'?@&vaﬁ in the provision that the rules
daﬁ*g agpiy at all uﬁlﬁss the judge bas &aﬁ@ fiﬂﬂiﬁgﬁs That
,;;g aside from %&a ﬁ@?k¢ I nave the ﬁ@@li@g that maybe ve bad

bs%tﬁr leave it &1@@@& |

| 1 donty ﬁaiﬁk i %s vital. lLet's

{?}13 ﬁ&&ﬁﬁa &31 ¥ig§%e

2

ﬁ&?@ aaly one m@?& gaggaﬁﬁica, Puis comes ﬁggm tﬁﬁ

'pﬁfiisﬁmiralﬁy ?Qﬁ?i@a @h@y sugsﬁs% ia R@i& 31{3}, a gabs%%tu%s iﬁgjr

”"3Ta§@ fivat seﬂt&a@@, whieh gaya ig @@sg ﬁ@ﬁ a§§33 to yyaﬁaﬁ:_§s i

fe;ia a@ai&&lﬁyz':

“?Eesﬁ raies do ﬁ§§ a&yly ﬁ@ 9%@@9@@%3@& in aéxirazﬁy
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except insofar as they nmay be made applicable %ﬁ@f@%@ by rules
promuigated by the Suwpreme Court of the United States, pursuant
to Title 28 U,8.C., Section 2073."

JUDGE DOBIE: And 1% they had any vules, they would
' g;msmsm the applicability. Don't you think that follows

as a ma%%@g absaluts? A% %h&a time the Bupreme c@art haﬁﬁft
_'ﬁsda aﬁy xaﬁa waking these a§plieahzé. When 4t doss lafer, of
%§$§§5@, that rule will be iﬁ the 1&%@% rules which s&pgfsaés

gggﬁé

| CHATRMAN giﬁfﬁ%i;r We don't need to fool %iﬁh'ﬁﬁgﬁb

JUDGE DOBIE: 1 don't think so.

| JUDGE CLARK: ALL right.
'3 hﬁvé sagg&staé.ﬁhaﬁ ferm#'ef.Juégﬁ@at might be
ingerted in %&s ﬁyp@géixi, Do geu have some of then, Leland?
| MR ?@&ﬁ&ﬁ% 1 69@*% have them here. I couldn®t
got them, | | 7
cggzm gm*m: I have s pencil note here,

- ,ﬁharisyq z am not sure that I know just what it means. It

'?slaﬁas to gﬁa aigmiaaal under Rule 43&5&{1}. and the gase is
' ‘ﬂarvey ﬁlumiﬁﬁﬁ ﬁamgauyg | “

Tell me what it s.s ALl % have 1s o note that 3
oan't read, L - R
| 3§§ﬁ§ CLARE: We é&seums@é 3%; you gemamhet, in

?ﬁ@ ﬁuest&aﬁ Q&& whegher you add

eonnection with ﬁﬁlﬁ %1(&3§

© to the ra&tri&taﬁn on velaatarg dismissa&; gtiva%e pazties gh@
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come in and oppose.
The Harvey Aluminum case was a case of a preliminavy

injunction that they fought out pretty thoroughly, and &ﬁ%@?
the court decided for the defendant, the plaimtiff up and -
withdvaw,

| The %a@gaé ﬁi?ﬁﬁi% held that he could nat %i%ﬁ@?%%,
_h@ﬁﬁﬁa@ the sgir&% of our rule was that when aaat@av@rsial
n’#g;a@a@éings had heen had, you couldnt®t %i%hﬁ?ﬁ%«
CHAZRMAN

MITCHELL: What did the Supreme Court rule?
JUDGE CLARE: It hasn't considered it.

CHATRMAN 1

“f*z‘z 1t is before the court on certiorari

now?

JUDGE CLARK: Yes.

On petition for certiorari?

;i;gg @L&R@; Was %hﬁ% donled or granted?

CHATRMAN MITCHELL: I don't know. I think I found
- merely a reference to it igi%kﬁ Lay Digeat. |

P JUDGE CLARK: 1 will look that up.

eggzm MEITCHELL: Look 1% up.

Jvmg fzzz&s@. it has not been acted on. This is

Saﬁtiﬁg.ﬁead*g iaﬁ @1@@k5,§5.ferm§§uia% clerk, My, Hogevs.
Petition was filed but not granted, | . |
© CHAIRMAN sx&%gszs; Is that the way i% stsaég?
JUDGE CLARK: ?@ga ﬁ@ ﬁi@@uﬁﬁ@ﬁ the case iﬂ ouy

court.
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CHAIRMAY BITCBRELL: We certainly want to wailt until
the Supreme Court has disposed of 1% before we do anything,

BRYWAY .

i think so,

JUDGE CLARKs Ou this last point, the administrative

- office has some simple forms of judgment, aund don't you think

4t would be desirable to put ons or two of the simplest in

b 5%&@ &??@3@%& of forms? ?ﬁa@ is one thing I think the New Y@?E _

 lawyers do dreadfully, ?h@y feil@% the state practice in the

form of Judgne

nt., They usually do take the state forms.

?ﬁ@ga have the ?@éiial “Upon the complaint &ﬁé ﬁaé,
_aiﬁiﬁavi% of X, ¥ and %, and upon the answer of X, ¥, ?, Q,
"ané 1," and ¥ have seesn those things go on for two or thyee
pages.

The great difficulty, it seems to me, is what happens
rif they agvé misstated one of those, put in éa@ that didn't
‘bappen or left out one that did, | | |

it is our Rule ﬁéiaia isntt i%;:taat says that there
‘sh32§ ba only 2 gimgla i@gm of Judgﬁéntg |

The aaggﬁgtiﬁa is tﬁaﬁ the ﬁﬁﬁiﬁiﬁﬁ?ﬁfiﬁ@ aﬁﬁi&g,
having a simple form of Jﬁﬁgmﬁﬂﬁsﬁﬁ$'§u$ in a form, |

- CHAIBMAN 33@@%@&&5 &%iek them 1&, anﬁ we will look
at them when we g@t +the é&aiﬁm

JVDGE aﬁxvgaz 3 @hiak it wouid hﬁ h@1§£u1, baeaa§$

*'the laﬁyers, as I kaﬁe &&ié, hava maga pxaﬁtiaa in the s@sﬁa
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than they bave in the federal court, and usually they submit

a state forvm of Judgwent when they write ons,

JUDGE CLARK: A= I understand 1%, Mr. Wright and X
will go ahead and get up o mimeographed draft as soon as we

can, and then we will have that distributed.

Everybody wi&i write to you any sug-
gesti@aﬁ they have, is that right? |
JUDGE CLARE: Yes,

CHAIRMAN MITCHELL: We will write to you and ses

what happens, and then after we go through that process, I
think wo ought to have a draft printed to go to all the
federal 3udgé§g

MR, LEMANN: Do you think it would add too much to

the clerical labors snd the labors of the committes 1if every

membor who had anything to suggest would send a copy of his
lé%ter'tejaégé Clark, the Rgg@gtay, and then the secretary
Would distribute alil §h§$ﬁ; g0 I would have the benefit of
;Jhﬂg@ Doble*s eammaa%a, and 80 on?

overy member seuds not only his eriticism or suggestions to

Judge Clark, but a copy of it to Leland Tolmsn, he will have

MITCHELL: Leland will attend to that, If

it mimeographed and distributed to all the mubers, He will.

 receive every suggsstiﬁa:th&t;éﬁﬁryggsf@a&ag,;
Is that all right?

MR, TOLMAN: % will be glad to do that.
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JUDGE CLARK: Wouldn't it be a good idea for our

pew secretary to put sone sa&%lai g%@%@&@&ﬁ in the A4BA ééufﬁal
that the committes is considering amendments, and they will be
@hown to the bar, something of that general nature? Don't you
think 1% would be » good ddea to let it be kmown that the bev
will have a shot at this?

ITCHELL: It won't do any harm, 0f course,

’*tbey will get a shaﬁ at i,

JUDOE @Lﬁﬁxs All this talk @i these Niath @ir@uit
'gaagig and others, that they éién‘% have a ehan@a, 1 reail? -
think is quite upsetilog, because I think svaryhaay dig hgvs 3
ekanea at the condempation rule.

JUDGE DOBIE: Of course they did,

&E@%ﬁ eaaggs Nevertheless, it is partly to make sure

| thas we do ouy part 2§ giving everybody & %hﬂﬁﬁ%.

f[ 1 can eimply aﬁk ﬂ?. Gregory to ga&

“qﬁﬂ‘@ut A DOVS itsm %haﬁ thg committee h&é ﬁat and was geaaasiéﬂrw

vﬂj:  iﬁg and looking $h$ gules over, $amsthiag 1ike that.

Jﬁﬁ@ﬁ B%Z?E&z I think ﬁh&% ﬁi&lﬁﬁ them in tbé §inﬁh

»5ff{_;§iraait wos %hgt s0 maay éhiags aaggaﬁ$ﬁ and so much tiﬁ@ }g;

"7f7i}aia§sa@ from tha time we got our draft ﬁﬁt in @i?@ﬁlﬁﬁiﬁﬁ i

5¢ﬁ:f,{uati1 it was iiaaily aggf@vaé by ﬁh@ Sapgema Court and aeaf’

'ﬂ ia 1@% ef %imﬁ ﬁaﬁt en.

“*;7%@ Congraus. -@hs§ reconsidered thg»ﬁﬁibaagl ieature.g.gaf

 § tkigk thﬁ juﬁgss awarzﬁakaé ﬁke iacﬁ ‘that tﬁ@y haé




585

had copies at the proper time of the proposed draft.

MR, LEYMANN: I sugpest when Mr, Tolman %??gﬁgsg»iar this

news aréicle, he preface the statement by & note saying that
we have always done it, thabt we distributed the original yules,

ondmonts to the rules, that we

that we distributed the au
distributed Rule 714, and that we are going to do the mame

thing with any a&%ﬁé&@ﬁ%ﬁ that are §é§ g%a@es@é, He can put

"z%baﬁ in as & Q&%ﬁ@? of r@gﬁyéa

JUDGE DRIVER: Judge Fee took me very severely %&Li

task in a conference, that I had been é&?éligt in wy duties,
that I had been s party to elipping over the condemnation rule
when %&@ir backs were turned,

§t éiég*t h@%k&y 0ne very mnsk, bﬁ@ I thiunk we should

.”‘-bg ear@fgl to mee %ﬁat %k@y got copiles,

end aj

1f thers is nothing further, Mr.
Chairman, I move we adjourn, |
§§§§E DRIVER: I second the ﬁgtﬁaa‘ |
€§a§s§A§ 3i¥§§§bhs I2 there is no objection, we ave

&@jggrggé, sine die.

JUDGE DOBIE: Subject to call by our great Chairman.

cos The meeting was adjourned at 53126 ﬁfela@k-gam; I
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