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MONDAY HIBNING SBSaicn
Hay 17, 1953

The mesting of the Advisory Committee on Hules for

Oivil Procsqure for the District Courts of the United Btates,

held HMay 17-22, 1943, at the Supreme Court of the Unlted States
Bullding, Washingten, D. G,, oonvened at 10:04 a, m,, Honorable
William D, Mitohell, Chairman of the Committes, presiding,

«»+ The following were in attendance:

Hombers

Hr, Willlan D, Mitchell, Chalrman
Hr. Hdger B. Tolman, Beoretary
Juige Gharles B, Glark, Reporter
Hr, deott M, Loftin )
Professor Wilbur H. Cherry
My, Robert G. Dodge
Judge George Donworth
My, Hente M. Liemann

- Dean Edmund M. Morgsn
Professor Edson R. Sunderland
#Hr, George Wharten Peppor
Judge Arwistead M. Doble

Others
Professor James Wm. Moore
Mr, Fdward H. Hagmond
Mr. BRobert 9. Og#lbay
Hre, Alexander HOL faoff ees

THE CHAIRMAN: The Committee will ocome to order.

ves There ensued a discussion of luncheon arrangements
and the hours of the meeting of the Committee ...

THE CHAIRMAN: How de you want to take this up, rule
by rule, and go right cdown the llne as the Reporter suggested?
If there is no objection to that, we shall stert in, thsn, with
Volume I of the Reporter's report. HRule 1. Mr. Reporter,
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you have no ?@G%ﬁ&éﬁéaﬁi&glfﬁy shatige thers, haves you?

JUDGE CLARE: That is correct; thers s no reconnenda-

tion for change,
| THE HAZAMAN: ¥ou vefer us lator to Rule &1, which we
had botber take wp when we veaoh 1%,

JUDGE OLANK: I think that is se, yeos.

Hn GHAIMMAN: Is §h@§§ any thing anybody has to sug-
gest sbout Rule 17 The next le Hule 2. Again there is no
%ﬁéﬁgg miggested, is there, My, Repowter?

JUDGE OLARK: None hers. There 48 one suggessed latexr
on in sonneotion with Rule 793 not here, hovever, |

THE CHAIRMAN: You mean fhere is one chenge ia Aule 2
suggested under Rule 397 B |

JUDOR OLARK: No. The change in Rule 39 is forecast
here,

THE CHAIRMAN: I see. Tot's walt untll we get to 39,
Ho ohsnge in Rule 2.

JULGE DOBIE: Ag to these thingelike the Tucker Lo,
I supposs you will fake them up under 8. Is that right?

JUDGE OLARK: That wes the suggestion.

JULGE POBIE: X think that is the best way $0 handle
L. ‘

THR OHAIRMAN: Rule 3. Thils is the oomnencement of
actions ond questions of the Statute of Limitations. The oon-

slusion %héye is "We duubt 1f any helpful ahaagﬁ gan be nmade
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under the Hulss as suoh,® which satlsfies me. How about the
rént of you?

DEAH MORGAN: I gon't see how we oan rasolve & son-
fliet on the 52&%#%@ of Limitations. | _

THE CHAIRMAN: The note wss a little insomplets, I
thought, Mr. Reporter, buoause 1t referred %6 & whole Lot of de-
eisions, but 1% didn't quote the language of the state siatutes
involved and didn't give you a sharp plature as to whether our
sys%é@ ihavaag & somplaing filed and the elerk forthwith issu-
ing summons t0 the marshal for asrvics) in terms complles with
most state s%&%@%&s} If noebody has any suggestion e make on
Rule 3; we will pass o Hule B, |

DEAN MORGAN: On paragraph (5) there 18 a suggestion
about Rule 3, isa't there? Yhat wes Rule WY Yes. I take 4%
back,

JUDGE OLARK: Rule U, yes. ,

THE CHATRMAN: There was a suggestion thers about the

manner of service upon an officer ¢f the United Btates or an
agensy. WLL1L you present that to ug, Hr, Heporter?
JUDGE OLARK: That appesrs on pagl

11 &% the middle

~of the page. 1t was & suggestion made by the editors of the

Fadersl Rules Servioce, and we rother endorsed 1% slthouwgh weo
didn't think 4% was very importent. 5t lesst, so far as we
know, there hasn't been much aiffioulty. 1 think ¥y, Homnond

really ralised aquestion as $6 wvhether 1t was proper or wwrth




1370 Ontario Street

51 Madison Ave.

540 No. Michigan Ave.

National Press Bldg.

The MASTER REPORTING COMPANY, Inc.

‘/, —

Cleveland

Law Stenography © Conventions ® General Reporting New York

Chicago

Washingtor

while to de 4%. You will gee that the only eubstance of it is

- te define more carefully whe in the varlous agencies 16 o be

sarved, I you will look at the middle of the page, you will
ase the ndded words underlined; "o the sseretury of euch® in-
olwled before “ageney", then "or the person in the ageney
sorving in a aimilap aéggai%y?ﬁ |

THE OHATRMAN: In the ocuse of the United States
attorney, 1 remember, in order to make olesr how service should
be made on him under those eirounstances where gerviece has to
be mads on him, we made a speclisl provieion that he designate
asomebody in §¥1§iﬂg o recelve service. If we are going %o do
enything sbout service on an agenoy &é other offleer, it would
seem o me that that ls the only ezect way to do 4t. Say
sinply, "the executive ¢f such agenoy or persone serving in a
similar eapaslty." That dessn't help muceh. It means you %@ﬁlé
have %o serve personally the Seoretary of the Tressury or the
Acting Seeretary of the Ireasury.

flas any trouble arisen on 4t?

MR, HAMMOND: Mo,

THE GHAIRMAN: If there hasn't, why should we change
147 | |

MR, DODGE: One of the alerks in the Distriet Court
in Boaton ralsed the question vhether 1t was necessary o have
the marchal serve the sumuens upen the Attorney General by

reghotered mall under ¥{a)(B). He thought it was an UNNacessary
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requivenent and that the »laintiff cught to be allowed %o nake
-ttt kind of servioce.

THE OHAZRMAN: That whom ought to be allowed to do 449

MR, DODGE: That the plaintdff ought e be allowsd o
do the registered mall serving and meke a retwn that he hes
done so, hut as the marshal does ewveryihing olse, I had some
quastion whe ther that waz sdvisable.

THE QHALBMAH: It isn't a vepy gafe oourse to loave
that Bart of thing o0 a party. |

HIR, DBODGE: All the rest of the service has %o be by
the marshal, | \

DEM MORGAN: You remember, we had a long debate on
whether service should be made by the marshal or not. I stdll
think 1% is an asinlne provision.

THE OHAIRMAN: What 187

DEAN MORGAN: This provision that requires service 4o
be made by the mershal or deputy. 1t seems 0 me the New York
Btate praetlice is so much more s@ﬁ%&ﬁlﬁﬁ

THE GHAIRMAN: Xa there anybody who %ﬁ&ﬁé &#y ameand -
ment in the matter of serviee on gevernment ageneleos?

JUDGE OLABK: If you pass this one, you night wish to
take wp & suggestion thet the Government made whioh appesrs in
our swpplementsl yeport which you have. It is on Rule U, pag

2--this same provision. I think Mr. Hommond has 4% in hls mind.
1% is » suggestion of the Tax Divisicn to provids serviss upon
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the United States when the suit 45 ageinst a collsotor op
. former oollecter.

MR, HAMMONIn Yes. The Taz Division considers that a
very important provision, snd they think they need 1t. You see,
{(a){B) wea intendsd to cover sases where an offider wes sued in
his offdclzl capacity. Theso sults agalnet collestors are not
sults agpine® the offlcers in thele offielsl ocaspselty. Thove-
fore, instead of smending {(@)(5), I suggest that we have a
%@%ééa%@ provisdlon 0 oover sulty ageinst eollsetors, formey
aclleotors, and representatives of estates of deceaned eolled-
tows., | |

There hes been some question, ag the memorandum from
the Tax Division shows, as 0 whether the United States has to
be served wndor (a){3). In a great many of the euits they do
astually serve the United States, bul in others they don't., OF
eonrase, I don't think snybody wonld question that the Unijed

Beates ought to receive notles of égg such suite. I there i
to ba any recovery st all, the United Suates will have %o pay
whatever ancunt ie recoversd, so they sertalaly a?g ontitled to
notice of that sult, ,

The judge, as you know, lesues a oertificate of prob-
able oause, snd then the money has to be appropriated out of
the Treasury to pay 1t.' The issuance of that certificate of
probable cause 18 sutomatic, Thers has been only one case

that I know of vhere they refused $0 lssue a certificate of
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prebable esuse, and thet was a ease of collusion between the

‘estate of the former collester or of & deseased oolleetor, It

was & fravd csse, JIn that case, after asny ysars of litige-
tien, the Sixth Ciroust Court refused to leeue a certificate of
probable cause, "

i*& sesms to me that 1t cught t6 be perfectly olear in
the Rules that the United States should get notice of these
auits, snd At s not oleer in the Rules now. I recall that
g&@ﬁ"iéﬁ)(%} was belng eonsidered, My, Hitchell hlaself sald in
& letter o0 Nr. Tolman, X mﬁ, "1 asgume that your use of the
language 'upon an officer of the United States' means an
offioer sued in his offieial capsolty." Ve originally hed

those words in there, and we struck them out becsuse, as Mr,
Mitohell sald, he thought 1t meant that. If 1t means that, it

doesn't sover the case where a (cllestor of Internal Revenue,

& former sollestor, o a representaetive of the estaie of a de-

seasod collestor 48 sued. So my suggestion is, insgead of
attenpting to amend {4)(5), that we have & separate proviseion
sovering sults agelnet colliectors, forner colleetors, and repre-. |
sentatives of the eatates of deceaced oolleators,

THE CHAIRMAN: I oan add to that, that that problenm
has been a8 very live one in the office of the Unilted States
Pistrict Attorney in Hew York. %These rules had Eaarél:f gone
inte offe0t before he salled me «n the phone and winted %o Lnow

about servive in a eollestor's sult and, as I resovllect 4%, I
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resiized then that there weg & gap in the rule. I think ay

. netlon 4 that under Rule 4 vwhen we talk nbout service apaingt

the ¥Ynited Htates, we oan Just add a olause that in sults
againat Udlleoctors of Internsal Hevenue, thely representntives,
or sx-a0llestors, in adédition %o sorvice on ﬁh@ﬁ, service
should he made on the United Siates in the nsnnsr preseribed

in these Rulea. We can #4¢ sonething like that and led the
&egéﬁ*ﬁ@% »ork the language oub.

HA. DODGR:  Ave you talking sbout & sult agalust a
former o0llecter?

THR CHATHMAN: Yes; & sellector, & formsy collesior,
and bhe wepresentatlve of the egtate of g deceased ovllaotor,
The Governmeny foosts the DAL, znd 1t ought 0 be served. You

ave o serve the oclleoior o, of course, his representative
bavauge technically you are getilng & Judpment sgainst him o
his esdate, but you eught slse 6 require asrvice on the Govern-
ment as pres z‘;ﬁ?% in the Rulesn, ought rou not?

Hi. DODGE: X think paragraph §§§ ought $0 ba 80 cone
strued anywsy. Has 1% ever been constlued as aot requiviag
servige on the United Btautes?

HA, HAMMOHND: Yes,

THE CHAIRHAN: There 3s great doubt sboub 1%, beosuse
an ex-ctlleotor icn't an offiser of the United dtutes and yet
the Government foots the bill, There might b that argument,

and where he 1l actually an offieer thers is silll the question
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of vhether he is sued as an officer or éﬁé&?@ﬁaglly.

Hi, DODG%: He is sued ag a former officer, and i
ghould think the parsgraph cught te be s¢ eonstrued,

JUBGE pOiwORTHy X should like %o ask Mr. Hemmond LT
there 18 anything in the 1942 Hevenue A0t that affecss this
question, I have been told thab ﬁg&@é is o section in that Aol

specifically treasting the case of sulle sgalnast eollectors, bub

I haven't looked 1%t up. Do you know anytiing about thewl

- A, HAMMOND: X% doesn't cover the question of service

on the United Htates. It wouldn't help us on this thiag ot all.
SENATCR PHEPPER: Hz. Chal

we use "sepvice” as & %erm of art or lLoosely to sover both

PRan, nay E,iﬁgaifé whie thep

servioe and notice to ens not a porty?
- THE CHAIRMAN: As a woed of art,
ﬁﬁﬁ&”ﬂﬂ PEPPER:  Then since the ﬁkﬁ%@& on %ﬁiﬁh you

aue the collestor is that you want to aveld the JifTisul ity thet
would e involvad i€ you sued the Unlisd Btatesn, ien'i the only
thing that you owe to the Unlted 5%ates a notise? The lnatant
you use geprvice ag a term of avt, it means that the person
gerved 18 & party.

| T%%,égégaﬁéﬁi You can eall 4% "notles’ 4 you %ﬁﬁﬁ;
but the short way to de 4t would be ailmply to say that the sun-
mons 453 % be served on the United HUates in the manner pve-
goribed hy

the Rules in addaition to service on the collsolar,
ax-00lleotor, Or representative.
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M, LEMANN: Has that glven any practloal Aiffieully?
Por yewrs, 1 think, it hae been the practice o serve the cel-
Leodir or to serve the forser vollsctor. OF courss, 16 protest
Rimself, he always passes 1% on o the government auihoriiles.

MR, HAMMOND: Me doesn't always G0 it.

MR, LEMAEN: I think theb hag been ln the law for

twanty-Live or Fifty yesvs. PFersonslly, I have never heavd of

- even the Jovernmenti's maklng eny complaint abouy 4%. It is not

&xéaii againet the United States., I think that is pre®by well
sabiled.

THE OHATRMAN:  The Government takes scharge of 13; the
Distriot Attorney defends 1%, and the Government pays the bILL,

i, LUMANH:  They 4o, bub they have nsver had any
somplaint about the sepvice of 44 that 1 hove ever heard of,
unlens thers 1n some revent oomplaint efter ihese Rules went
into effaut.

THE CHAIRMAN: That le what I an spesklng of, They had
trouble in the Ualted States District %%ﬁ@$ﬁ$§§% gfTice in Hew
York.

HE., LEMANN: Why didn't they have fwoublo before the

Hules wend inte offeat? That was the praotlees befors the

Rules, We didn't ohenge 1%,
THE GHALRMAN:  There 48 an ambigulty heve now whether
the service lg good at a1l 40 1% len't served on the Undted

Btates. If you want o pui it the olher way and say, "o
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servios 1s required on the United Btates in sults agsingt ool
loctors," that will remove the anblgudty. Theve is o question
OF whish way you want 1%, and 1t ought %o be olear, It den't
olesr now. I know thad.

JUDGE DOBIV: I think the United States is entliled %o
service thore, and I ventuve the suggeasion thet that 1o a oage
in whioh 1% is worth while $o @h&w& the vule o make 1% per-
feetly oleuy,

HR. HAMMOND: I have drafyed & mule to make & gepara e

provision, {4)(8), whioh 1g in ths supplementary commenta of
Jadge Clavk,

THE CHAIRMAN: {a)(8)7

HR. HAMMOND: Hake it {2)(4).

THE CHAIRMAR:  vhat rale ave you talking sbout?

MR HAMMORD: Rale ig |

DIEAN MORGAN:  Adding a pavagraph %o the numbered papra~
graphe, Mr. Mitohell, ,

SENATOR PRPPER: Thare i a éﬁ%ﬁiéi@%ﬁ of vases there

ending of present with (7), and ¥y, Hamaond ie edding {(8) in

the language that appealrs on page % of the Supplemen tary oM.
ment, | |
MR, HAMMOND: Yes, :
JULGE OLARK: How muoh time dees the 0ollestar got to
answer’? |

THE CHAXRMAY: There is anothep thing. The United
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Btates doesn't answer in a oollector case, 80 the oollestw has

Ctwenty daya. Thet would asolye itselfl,

JUDGE OLARR: 1% the United States 1o served, wouldn't
1t cone into thet and enswer -in elzty daye?
M, HAMMOND: Ye ought to provide -

that they shouid, I
think, They should have elxty days Just as any other.

MR, LEMARN: X@é avo meking & change in the present
practiee, then, aven't you?

h MR HANMOHD: HSuppose that 15 80, i’%ﬁiﬁk thay oughid
t0 have 1%, Aaside from all the reasons of having the Interasl
Revenus Depar tment ﬁéﬁ@ﬁ%@%ii%@é,@%gﬁVr@ﬁﬁ?ﬁs &ll over the
United States, it setually works out for the beneflit of the
tozpayer in many cases $o glve the Government that tlms. 3%
affords an opportunity to the peopls who reslly decide these
gﬁégﬁiaaa of tax law--ond thers are many peeple who aég Bon=-
cerned in the deocision of snch question--g chapoe to go inte
1%, und often cases eve settled befors they ever cums te twisl.
Meny conpromises sre effected that way., Furthermore, it en-
ables the Government to take a oonslstent poslilon in regerd $o
these very similar metters, If 4% doesn't have that time, 1%
will just have to go in and file en mnswer In & shord time, end
then you w1l have the Government talting an Incensletent poesi-
tilen. It absolutely needs that siunty deys.

DEAN HMORGAN: Are they ever settled before they put in
an anawer?
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MR, HAMMOND: Yes.

MR, LEMANR: In ay sxzperience 1 have had two cuses re-

cently, and in easch of them the Government go%, I think, between

twe end three extensione of time for answering. 7They had no

aiffioul ty in getiing them. They Juet acked Tor then and ot

. them ex parte from %he eourt. I got the impression from those

two experdences that they have been doing thet regularly when
they needed 1t.

h I don't think we ought to take a long time about this
polnt. Ny real gquestion here iz, what 18 to be cur poiioy in
sugpesting amendments to these Rules? Perhaps this L Just as
good & time a8 any 1o posge that qn&atiag. Are we 1o take wp
matters that haven't avparenily given mush trouble in the pasty,
where & Pule has been pretiy well settled, and try to mske a
better rule and polish the thing up, or arve we only going %o
take up the most serdous questions? I was wondering a good
deal about that es I read through the suggestions of the He-
porter. I8 this an appropriate time to ask that, or should we

- walt for thet to be developed as we go along?

THE CHAIRMAN: Generallties asre preity dangevous. Ve
planned to take it up in each particular oase and deeide
whether 1t is of sufflolent importence to take At up., I don't
think we ought %o be shopping the Rules up without any g%@ﬁ>
roesson for 4%. We want t0 be distinetly on the oonservative

siéef But the truth is thet there is an ambigulty whioch hes
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arisen here. The Distrlet AStorney in New York called me on

the phone, snG he was proposing to move 5o set 1t aside bevause

the Government hadn't baen served, becsuse the taxpayer hadn't
served the Government. He contended that 1t wesn't an officer
of the United Btates, That struck me with that smblgulty. 1
shows thet 1% 15 & 1ive cne. We ought elither

think your resord
te settle L% one way and asy the solleator Lgn't an officer o,
if he is, %o say so snd ¢ previde for ssrvids the United
States a0 o mesns of glving notice to the Government, whioh
really defands the oasg.

FIMATOR PEPPER: The reason I asked my questicn was
that 1% didn't seem to me %%ﬁgﬁé%&ﬁ fé;ﬁ ug ¢ determins the
status of the collactor. He 18 undoubtedly an officer of the
United States, but the sult against him 48 ageinst him a8 an
individusl, If it 8, I can't see any theory upon whioh you
sould sevve the Government and give the Govermment the rights
of a defendant in respest to the tine ¢ angwor. I should
think that the proper course is %o make service upon the only
defendant that thevre L2 and 0 glve notlce 1o the United States,
which 1s the party uwltimately interested. |

THE CHAIRMAN: 1t is a qm;%zt;im of ;}fzams@ﬁmgz;?a You
gan put 1t thls way. You san say that service shonld be made
upon the eellestor, snd so on, and that noties should boe glven
to the United Htutes,

BENATOR PRPPER: That 18 1%,
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THE CHAIRMAN: By serving the United States in the

_manpner provided PTor the é@??&@@ of sunmons. That gets »id of

rouy word ©f arg.
| GENATOR PEPPER: You Bee, we sre malntalning a flotion
here, The theory is that the sult has to be agsins

lector as an individwsl te avold sult agalnet the Government.,
Now the ficticn is ﬁrgﬁky thin, but if weo are gelng to preserve
1% &§ all--and I think we must--1 should think thet our lang-
usge cught to be appropriate to the £ietien,

JIDGE DOBLE: You would substitute "notles” for
#geprviae'y ‘

| BENATOR PEPPER: Tes; that :S,é all,

THE CHATRWMAN: ?r&aﬁ?&b&ng the manner of giviag nctice?

SENATCR PEPPER: I don't think so, I don't think that
i%rﬂgﬁﬁﬁﬁaﬁyé. By giving notise to the gﬁiﬁ%& States and by
delivering & copy of the summons and complalnt to sueh eolleotor,
as provided by Me. Hammond. |

THE OHAIRMAN: How do you glve notice 1o the Unlted
Seatea? There has o ba some form for that.

BENMATOR PEPPER: Do you think so, sir?

MR, TCLMAN: Mr, Heommond has met the situaticn, I be-
lieve, ¥r. Chairmen., Here is hile rule. I% seens to ne you

eould get something conorete bsféﬁe ug if that could be read

and conslidered.

THE GHATRMAN: Isn't that inoelwuded in the report? The
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the United Sistes”, you relse the mpllioution that the Unlted

er than the one lnotance suggested of the sult ageinst the ool-

QOUrEe, many %iﬁﬂﬁ‘ I? 1% were put in this ?ﬁ??rﬁaﬁﬁﬁg Torm,

16

Senator makes the point that when you alwso say "by also serving

Sgaten 49 & party and has & right to answer., That ils vhat we
are trying to avold. ¥You want o make notive ¢ the United
Staten, service on the cvllestor, and the ?éasiaiag gquestion is
how the notise should be given to the Unifed States, |

PROFESSOR GHERRY: Hr. Chalrsman, may‘%ﬁig not be broad

L

1@5%&??"
THE OHALRMAN: dan you think of sny other illuatration?
PROPESSCR CHERAY: X don't know that I oan offhand,
but there have been suech thlngs in ?ﬁga?ﬁ %o state offleers, of

wo would be running the risk at least that we vere leaving out
some other situstions o whileh 1t might be applloable or beconme
applioable by later @t%ﬁgﬁés; , _
THE CHAIRMAN: This 48 the only onse that I know of |
where resl fwouble has ‘ﬁ?ifﬁ@ﬁ; How would it do, Benator, to
say, "In o sult spelnet 8 oollestor, former collestor, or per-
sonal ropredentatlve, in sddition ¢ ssrving the defendant,
plalntl?? showld glve notlice to the Unlted ﬁﬁaﬁa& in the same
manner se is requived for the sSsrvice of summons on the United
Btatesh?

wasn't that dedge the polnt?
SERATOR PEPPER: That ds a2l »ight. I Just meant as a
bit of olsar thinking, 1%t seems to me that we ought in our
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langucse 0 raflest the %&%@? of the suit.

THE OHAIRMAN: That may glve the inference that the
lﬁﬁ&ﬁgﬂ Gtates 18 & perty and has the psriioulsr slxby days o
angwer, nsy It not?

SGENATCR PIPPER: If the United Stetes claime that

rlght, it may very well be h@lé ¢ be an iﬁ;ii@a%i@n from sush
& mile that ;i.%: has 4. ) |

| | JUDOE DONWCRTH: Is this éif%iau}%g @é@ that was
sroated by our Rules? o ;

THE HALRMAN: Yes, beosuse belore the Rules were en-
asted 1t was perfeotly slesr that the only service regulred was
the service on the eollentor or ew-00lleotur o representative,

JUDGE DINWCRTH: Zen't that still the fang?

W QHAJUMAN: We came along and sald "upotn an officer
or agency of the Unlted States,” and sa% least in the dase of a
sollentel whe 18 8$i1l in office, a doubt arose at onos then

28 $0 vhether he was an officer of the Unlited States within the

- meaning of the rule, Of course in the situation as to the ex-

sellector or the desd ocllestoer, the ambiguity dldn't aﬁig&.
JUDEE OLARK:  ‘There might be a compaprable ense as %o

the state officer, I don't supposs we want ¢ think of $has,

but under the Buprems Cowrd dootrine of Bx Parte Young and

othors, if you are going %0 enjoin the Attorney &%ﬁ%?ﬁi you

huave 0 go after the individual of the oiate; you san't sue ﬁh@
state. The theory of that sult was against an individusl. I




1370 Ontario Street
Cleveland

51 Madison Ave.
New York

inc.

The MASTER REPORTING COMPANY,
Law Stenography @ Conventions ® General Reporting

540 No. Michigan Ave.
Chicago

National Press Bldg.
Washington

Py

don't believe there is enough preblen. I think probably the

JRules oould take thelr ordinary course there.

JUDGE DOBIE: The problem in that Young case, as I
understand 1t, was rgﬁli?‘ghaﬁh§¥ it was a sult against the
gstate. As I remember it, the SBupreme Court held when he was
ac¢ting aﬁaﬁas%&%@tiaﬁaliy hie officlal role fell away and he
reslly then begame an individual, Isn't that correct?

JUDGE OLARK: As I understand 1%,

THE CHAIBRMAN: I belleve that in those 0ases no one 18
ever sued in that way unless he iz 0%ill an officer. That
gives notlee to the state,

suguestion hag been made %haﬁ subdlvision (&) to Bule
%, which we are thinking of adding, should provide in substance,
with a 1ittle change of verblisge, instead of 28 drawn on page
3 of the supplemental veport, that “Where service is %ﬁé@Aﬁééﬁ
& oollestor, former collector, or perscnal representative of a
deceased oollector of internal revenue under the internal
revenue law, notloe should be glven %o the United States, whioh
should be served on the United States in the same manner as
provided for service of a summons on the United States,®

Ls that the thought you had?

SEIATOR PHPPER: Thet is 1%.

MR, DODGE: Applying it only to a past collestor or
the sstate of a deceased collector? You have already covered

the colleetor ase an officer of the United States,
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MR, HAMHOND: Ho.

DESH RORGAN: That is just the point.
THE CHAIRMAN: ‘there is an amblgulty.
M. DODGE

i The present collsotor iz not an officer of
the United States? | ?

THE CHAIRMAN: You are sulng him to sollsot a Judgment
against him. I don't think 1t was our intention that if you ave
sgg,_gg an officer who happens %o be an officer for damages aﬁe‘i
geﬁ%iag perasonal Judgment, he le¢ belng sued as an offlcer 61;
the Unlted dtates within the meaning of the Rules,

MR, LEMANN: what are the cages oovered by the present
paragraph (5) upen an officer of the United Statea? Can you
five some lllustratione?

THE UHAIRMAN: You sue the Jeoretsry of the Interior
or somebody here.

HMR. LEMANN: And ask for Judgment against him person-
ally? | _

™E CHAIRMAN: Ne, You sue him as an officer to ve-
atralin hin from doing something in his offisial capascity. He
is an offiser, and the éwm@aﬂg has o bs gerved. But vhere
you are eulng a fellow who happens to be an officer and you are
trylng %o get a Judgment agalnst him persconally, the rule is
ambiguous ag to whether your sult is againgt an offiocer.

MA. DOD@E: There might be similar personal sults
against officere other than collectors.
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- That ig so,
Hie LEMANNT But this smendment wouldn't cover 13,
| THE OHASRMAN: Mo, 1% wouldn't.

MR, LEMANN: That i¢ what T waa saying.
PROPESSOR OHERRY

That 15 the polnt I was naking.
Toass don't often 51%"%}3‘?%?2; but they can.

MR, LEMANNT  fThere would Be a sertaln laok of artistey
in having (;’E;é? relate $0 sult upon an officer and (8) velste %o
'§~:.=.,§§z$s wpen & sollector of internal revenue, beocsuse %%égﬁ you
have Mr. Dedge's polnt that you ave loplying that a cellovtar
le not an offleer; otherwise, he would be sovered by (5). You
would have %0 say ia (5), "xeept as provided in (8) for cep-
taln speoifie officers," wouldan't you, 1f you wanted to be
srtlatia?

JUDGE DONWORTH: I think there 18 scmething to be ssid
for the thought that the soction does not nesd any amendment,
that you, of eourse, serve the defendant that you are suing,
and 1T seation (5) applien, the careful practitionsy will com-
ply with seotion (5) also. I doubd 42 4t is roally necessary

-~ dn sulng the eollactor under the establlished prae tloe whersby

he is ﬁ%?%@ﬁall;sr lisble, &%ﬁa soms o1 aln over against the
Government, but if (5) does apply, then (5) furnighes ‘&’1&%

m@ﬁhﬁé of doing it.

THE ORAIRMAN: I vemember telling the Distriot Attovney

that AT I were pravticing law, 11 o cass 1ike that I wouldn's
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take any chances; I would égz‘% the eollector ag an offiver and
I would also serve the United Bintes as presoribed by the lules,
This is & mere matter of precaution to cover a plaln ambigulty.
Some people don't serve the United dtates. The Plstrict
Attorney wented o move t0 sel aside the service in the sull
against the sollestor on the ground that the Unlted Htates
hadn't also been served. I think the prasotice whioh resul ted
in the New York situntion was to teke no ohances and te serve
maﬁ of them, but that doesn't seem very sa%&.@f&zﬁﬁéry; vhy
drsw & distinetion @et&%&g & dead oollector and a live one?
When you come t¢ leok at the reason for notice to the United
Btates, *eré should be no distinotion

HR, HOLTZOPF: May I venture a suggestion, Mr, Chalr-
man?

THY, CHAIRMAN: @o shead, Mr. Hol tgoff.

_ Wi, HOLTZOFF: In order t0 aveld the proposed payra-

graph's belng nerrow and applying to an officer with oniy a
partloular title, I wonder 1T we might enlarge that by saying,

"Upon an officer or former officer", and so0 on, if the aation
is brought 0 reoover a personal Judgment for a sum of money
agelnst the officer, and then in the present paragraph (5) add
an exaeption, "Except when the action 1s brought to resover
Judgment for a sum of money." | |

M5 CHAIHMAN: 'Eéyﬁ-ﬁ want to 2ot op 1% or 4o you want )

to rofer 1t back 0 the Reporter to aonsider further?
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DUAN MORGAN: May I make one suggestion, He, Chalrvman,
AT 4% 48 %o go to the Reporier? Wouldn't you exsiwde the ame
bigadty 17 in seotion (5) you would put mevely "Upon an officer
in his official ocapasdty’, &3 we had 1% in the original suypes-
thon? That would nean that 4f yolt are sulng him othér then in
his officisl capaslity, he i3 being sued Just az an individual
and tho other peotlon would take eave ef 1%, vhen you ave
sulng him in his offielsl vapaclty, you have io serve the
United Htates. | |

THE OHATRMAN: Suppose the man 1la g solleotor; he 4s
in office and youw allege he is @ g%&lg%tﬁ?;

DEAN MOBRGAN: ¥You are not @aiﬁg.h%g'xﬁ his offiolal
aggﬁgity, That 18 settled by the declelona, Yovu can't sua him
in his officlal capaslty.

Tﬁg CHAZRMANT Then your idea is %0 abolish any notles
te the Government in & sulty agslnst a colleotor?

DEAN MORGAN: Cortalnly. I don't think we ought to re-
guire 1%. It is the ﬁﬁil@@ﬁﬁ¥;§~fﬁﬁ§?ﬁi if he doessn't give
notice 1o the Government. He won't pget any money out of it

THE CHAIRMAN: Is theve any sotion?

| Hi, HAMMOND: The representatives of the estates of
deceased ocolleotors don't

give that noties, They don't gore
mush about 1%. They don't have $o pay anything out of the eg-
tate. It is nothing to them. They Just take thelr own $ine

about i%.
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MRte LEHANN: IS they don't notlfy the Governmenty, can

. they get the Government to pay &t?

DEAN HORGAR: OF cowrse not,

R, Li»i%m Isn't there a requirement that they must
sssert certain thinga? . ‘

THE OHAIRMAN: There 48 no requirement in the existing
law that means that the Government won't foot the bill 4f the
representative of the colleotor Palled o actify the United
States attorney, ia there?

BAN MORGAN: They wouldn't get any order to show
sause uader fhose olrounms tanded. |

M, LEMANH: It has worked 80 well f£Ur 80 many yaars,
I am Just wondering why 1t Lo making trouble all of a sudden.
You say, in effest, that wo made the trouble.

THY OHAIRMAN: That L8 vight.

M, LEMANN: It never would have ocourred to me that
we had, certsinly as to former collectors, because I can't see
any thing hera that would touch the former colleator. I can see
the point tat we have ralsed some doubbt that 4idn’t oxlist be-
fore by the language Jef {5) as to the requirement of serviee
upon the Unlted 3%stes in a2 guld agalnst a present collesta

#

al though I would have thought 11 was e;uiz@ elear %h% under (5)

if you sued a present collector you would have to notlfy the
United Htatea, because he is an ofTleer, When you come %0 a

former collector, where dld we make any trouble? What in ow
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rules makes any ambiguity sbout the former cellector? He is

. not an officer: he 1o not an agenbt. It seems to me we left

it wvhere we found 16, 1t wasn't given any thoupht.

THE GHAIRMAN: The live collecter, the oullestwr in
office, is the cne shers the ambiguity arises, | |

DEAN MCRGAN: He ls not an pfflesr In the case. He is
an individusl end is sued g¢ an individual.

7 HR, LEMARN: ‘There I san see we might have made sone
t.réabi% inadvertently, ut I can't see wheré we have made sny
trouble about the Tormer eolleator, That ls the present ool
leetar, :

THE CHAJRKAN: No, we é&éﬁ* .  But how sbout the sup-
gestion ef Mr, Morpan that we simply insert the words "in hie
offieldal capacity"? That, he says, will eliminate any srgument
that the oolleator in office is being sued a3 an officer of the
United Staten.

JUDGE DONWRIH: I ferr thaet would ereate more doubb
than 4t would sliminate. :

PROFEDHOR SUNDEALAND: After "officer' why not put in
"aued el ther in his sfﬁe;ggl or peracnal oapasliy"?

THE CHAIRMAN: I€ you sued an officer of the Unltod
States for raps, do you think you should serve notice on the
%ﬁ?@?ﬂfif;é&ﬁ? }

MR, HAMHOND: If I @gé'%&@ & sugpestion, I;f %:%xiﬁzz that
the Uommittee ought to deoclde vhether they think that ‘E;he
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ght to have notice of these suits against a
collector op & former collsetor or the peveonsl represontative
of the eptete of 2 decsased gollostey.

THE GHATRMAN: They never aid requive Lt bofore we
afiopted these rules, 414 they?

Thers was no law or anything
else thet required a sollsoter or ew-collector or the representa-
tive of the estats of a collestor to notify the Government. o

%ﬁirﬁ%gﬁﬁﬁﬂa Ho, 1 don't supposs there was, bub 1
&hiﬁx %ﬁgy are entitled o 1%; 1 reclly de, We olose ouwr eyes
to the fact that in reslity 1% i e andt agalnet the Unlted
$tates. The noney Eé@ o some out gf the United States Treasury
and has 10 be appropriated. ,

JUDOR DONWORTH: Hr. Hopmond, what you are noy saying
wag Just as Prue before these Rules were adopied as 1t iz now.
It was & ouldt ageinet the United Btntes in effest, and 80 on.

THE GHAIRMAN: The eotatutes providing for the United
States' paying the Judgment never presoribed that the United
Btates wouldn't pay the jJudgment if the defendant didn't notdfy

the Government of the suld, 4id they?

HR. HAMMOND: I didn't Enéggataaé you.

THE OHAIRMAN: ?riey to the adeption of thess %ﬁl@%,
if a sult was brought ageinet a celleator er ex-oollector or
the represgntative of a collsotor; therse was no atatute whisch
aald that the defendant wowldn't be reimbursed by the Govern-
ment unless he notified the Gouvernment in time to have the
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Government protest 1tself in the case, was %izef@?

#i., HAMMOND: No, I den't think thers was,

THE CHAIRNAN: They got along, =as My, Lemann says, for
geventy-Pive or a hundred yesrs or more under that system, and
why should we change 3117

MR, LEMANN: 1% 48 a question of owr funetion. Is 1%
cur Punotion %o improve the position of the Government in de-
tails of this sort? I wonder. We can't cover the universe,

TS UHAIRMAN: If there is trouble that ought %o be
remedied, I think we ought €0 venedy it to protect any defend-
ant or anyboly responsible for payment.

MR, LEHANH: I wonldn't disopiminate agsinat the

Governnent.

THE CHALRMAN: Mr. Morgan's suggestion i¢ that we put
in the worde "in his offioisl capaoity®. I think your point is
thut., |

JUDGE pDOuwOR®: Yen.

THE CHAIRMaN: I think that is the reason 1 trled 40

get 1t steioken out befere, beosuse I didn't know what 41 meant

exaetly. .
JUDGE DOBIR: If you put a phrase like that in, I think
1t is golng to cause a2 great deal of trouble,
DEAN MOHGAN: I think this is the only ambigulty you
have, in the word "officer," whether he is sued in his offieial
sapaclty or his individual ospacity. I don't sge any other
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ambigulty in 1%,

JUDGE DONWORTH: what sbout a ault apgelnst o eollector
t0 racovar a tax paid?

DEAN MORGAN: That is in his indivigual capaecity. All
the ocanea aay 20,

PROFEBSOR SUNDERLAND: We slumply wouldn't provide for

that oagse at all, then, wnder your suggpestion,
\ DEAN MORGAN: Not at all. We have a sult upon an

indiviaual, then,

PROFESSCR SUNDERLAND: Yes,

DEAN MORGAN: That is Juet what 1t is. 1t is entlrely
sovered, | |

THE CHAIRMAN: what L8 your pleoasure? Maybe we had
battor 1ot 1% go as 4% da. If anybody connested with the Tax

Divisicn den't satisfled, he will have plenty of time when we

get out a tentative dvaft to come back to us with intellipent
suggestions, |

DEAN ﬁﬁﬁ%%%é Mr, Chalrmen, I was making that as nero-
ly one of the sugpeationa that the Reporter ought to consider
if we ave golng to send 1% baek to him for redrafting.

DENATOR PEPPER: I 1like the Ghalrman's szag;%@ggi@ﬁ, 1t
geems O me vhen we have spent as much time as we have on 2

gmall matbter, 1t would be Just ag well %0 take final asotion

- whioch elther is %o adopt some conerete proposal or %6 lat the

thing stand as is and avalt developments., 1 don't think we
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onght to sncumbsr the R@g@z’t@?fs notes with a re-reforence of

L& small matter like this,

THE CHATRMAN: Buppuse you make a motion, then, ‘%%3%‘%
it stond am 1% 48 and that we awalt developments.
JULGE DO

BIE: I sghould like o make a motion that we
add paragreph (&) as amended by Senator Pepper. It seems ¢
me that thers 1s an evil hers, that the Unlted States ia clear-

_13{(@&3%1’61@5 te notloe as a patier of good practlee in equiiy,

and te add & rule like this I think would not clutter up the
REules but would probably be & good way 1o remedy what sesms $0
be an evil. ,

%fgzz CHAIRMAH: Any cscond to that? There is nothiag
before wus, then. Is there a motion one way or another to do
anything wi th Ltv '

SINATOR PEPPIR: 2 gﬁéwﬁ? tood Judge Doble t0 mske a
motion,

Hit, HAMMOND: He asked 1f there was any second.

SEHATOR PEPPER: I beg your pardon. I see,

THE OHATRMAN: The logloal thing is for semebedy
move to leave it ss it ia and awslt developments. ’“

SENATOR PEPPEA: I make eueh a motion,

: ¥ I zoeond that &%ﬁ;%@m

THE GHAIRMAN: Any further disousalon? A1l in Paver
say "aye." It s carried.

JUDGE CLABK: Are we reacy to

20 to the next ovne?
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THE CHAIRMAN: The next what?

JUDGE GLARK: The next suggestion, By the way, My,
Chairman, of course we worked on this, but I hope 1t 1e not
thought thet no one else can make sugges tions,

THY CHAIRMAN: I understand, of course, that if any-
body has anything up his sleeve that he wants to bring up, he
will d¢ 1% without belng invited.

| ) The next thing here i1s to strike out the word "rule’
contalned in the last line in subdivision (d). Shoulan't it
be (e} instead of (d)?
JUDGE OLARK: Yes, I think 1t should be (e).

THE CHALRMAN: On page 11, dealing with Rule 4, in the
last line 1t says "subdivision (d)." It should be (e). The
suggestion is that the word "rule" be elimlnated.

DEAN HCRGAN: I 86 move.

THE OHAZRMAN: Any objection to that?

JUDGE CLARK: I chould say that that is a very obvicus
thing, but I suppose that wlll rslse Mr., Lemann's polley zgain,

THE GHAIRMAN: That 1s Just & mistake in the draft.

Wi, LEMANN: This aotion will be a useful precedent.

JUDGE GLABK: Yes,

JUDGE DOSWCATH: X am sorry, I don't get the reference
here, | |

THE CHAIRMAM: Have you before you Rule 4, su%é;?isi@ﬁ
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{e)?

JUDGE DONWORTH: On page 11 of the notations?

THE GHAIRMAR: The vule isn't thers. If you will look
at the rule, Rule 4, subdivision (e), the word "rule" sontalned
in the 1ast line of subdivision (e) was inadvertently insorted.

JUDGE DONWRIH: It sesmse ao0,

THE OHAXRMAN: IF there ie no objection, that will be
atricken,

JULGE CLARK: May I make & fwrther peint on that sane
rule? HMr. Hamaond ﬁriﬁiézgés “agate." Tou will flaé the
oriticlsn stated in the supplementsl material, page 3. He
gays that "slate’ i Inascurate, that the statute referred %o
"dletriot." e made the answer that under Rule 4(f) we think
tatate” Ls avocurate.

THE GHATRMAMN:
is that?

JUDGE CLARK: Page 3.

BENATOR PEPPER: It 1o all ralsed by thle sentence in
the comment: “He polnts out® (that is, ¥r. Hammond) " that aé

g0 Of your supplemental veport

statute provides for service of summons upon & party net an

inhabitant of or found within the 'state,’ but that the statubes

deal with parties not inhabitents of or found within the

‘die triet’ where sult is ﬁ?%ﬁgatf* :
JUDGE CLARK: I think that ls correet in the statement,

but then we have ouwr Rule &{f}, which provides for service
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throughout the state.
THZ CHAIRMAN: whieh I den't think is worth the peper

it is written Ol

DEAN HMOLGAN: You don'i?
JUDGE OLARK: Some eowrts have upheld 1%,
THE CHAIRMAN: Yes. Hoy
asbout service in the state is sound, then your phraseclogy is
corvect. Isn't that go, Mr., Hommond?
: MR, HAMION

ever, dssuning that oww rule

s His phrageology ie correct?
THE CHAIRMAN: Yes. The statute wes Gealing with a
situs tion where the process oould run only within the district.
HR. HAMMOHD: Yes, |

] The Rules now make the sumsons yun in-
slde ?t%z@ state vhether cutslde the dlstrist or not.

M., HANMOND: Then you say, “"Whenever & statute of the
United dtates or an order of eourt provides for service of a
am@m,, or of & notiee, ar of an order in lleu of summons upon
& party not an inhabitent of or found within the state....”

OF souvse, theve iz no statute that 80 provides.

THY CHAIRMAN: You mean the rule isn't valia?

Hi, HANMOND: 1t says "dis éﬁ.@%ﬁ I just d4dn't think
it wap proper for the UCosmittes %0 refer to statutes inacourate-
ly. _

THR GHATRMAN: There 18 olearly something wrong thevo,
ien't there, Charlie? o
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JUDGE GLARK: I suppose technleally that 1s correcs,
but I supnoge any rules have the force of statules, ‘

THE CHAIRMAN: We are frecusnily dlstingulshing betueen
& rule and a statute here, We ought not to use the word
fstatute" %o mean 3 rule, : ,

MR, LEMANN: Yon oould put in “or these Rules® in line
twe, snd that would ¢over Hr. Haommond's lsat statement, JI¢
would read hat "Whenever a statute Eaf the Unlted States or an
order of court or tﬁ@é@iﬁﬁias provides.,." Would that cover 1%,
Me. Hommond? \

MR, HAMMOND: I eouldn't hear you, Mr. Lemsnn; I anm
SOPEY .

THE (HAIRMAM: In subdivision {e), he suggests that 1%
read, "whenever a statute of the United Htates or an order of
sowrt or these Rules provides,..” |

MR, LUMANN: Yes., That was just %0 meet Mr., Hamuond's

- last rejoindsyr to Julge Glark's point. I thought Judge Clark's

point wae gulte right in view of the provisions of paragraph
(£), which certainly we curselves wouldn't want o question the
validity of. I don't mean te dmply that I would question 1%
pexasonslly.

THE CHATRMAN: I think that oovers the polnt. Your
polnt is that 1% is inept because 1%t talks sbout & statute
allowing service within the state, and now it i¢ & rule that
does i‘st The sugpestlon, Mr. Répart%@zg is %0 say "or these
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valldlty of personal service in the eclate outelde of the als-
Tdety
 THE CHAZRBAY: Let's forget that for a minute., He
wad Lalllng sbout phraseclogy nows I think ¥y, Hoore is right
aout thet,
JU L

%%z We hknow that for many years there
has been a statute, eWll in effect, whieh provides that if the
sult 18 guasl in yem, for lnstance, iF L1 conserns veel estate
iﬁx§§% districty, then you cen get an order of the court for
publication. I8 the point that as we have attempled to pro-
vide fovr & perasmel seevice in Mal hiatus, living within the
state, but not in the Aletrios, we have oreeted & AAFPLowliy?
THE CGUAIRMAN: Bo, 1t is & narvouey pednt thun that,
it is 8 ners guestion of the appropriate word. M

Whenover o
tatute of the United Btutes or an order of sourt provides

for service of a sumning, or of a notiee, or of an order in
lieu of summons upon & perty not an inhabitant of or found with-
in the state...." 7The only statute there is vefers to poracns
not inhsbitante of or founa ﬁi%&iﬁ the distriot.

JUDGE DONWCRTH: Right.

THE GHAIRMAN: The ?éﬁ&éﬁ the Reporter wsed the wovd
"etate" wae thet we by rule sllow the process o go throughout
the state indtead of the distried, and he thought theve was o

fallure % be ascourate in expression. That Ls about all theve
is $o that, ‘
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JUDGE OLARK:  well, My, Hammond ralsed the polnt. I

_@on't think I would ey to change 1t myself.

MA, HAMMOND: I made a redraft of 1%, 17 you would
1ike to look at At, |

THE CHAIRMAN: “whenever a statute of the United Htates
or an _order of sourt suthorized by such & statute provides for
serviece, by publicstion or other mesns, of a summons o of a
notice or an arder in lien of summons wpeon & party net an in-
haéi%@a% of or found %it&ia or who 18 abeent from the distriot...
You are wrong sbout that because this would allow publieatien
of the summons when the defendant ignft in the distriet, al~
though the cowrt has power $0 reasch him AF he is in the gggts,

MR, HAMMOHD: I am not sure that ien't the way it
cught to be., I was in doubt, | ,

THE OHAIRMAN: Let's farget that. 'ﬁe?t%iaiy ther

oughtn't to be any publication of s summons allowed on 2 man

wha can be reached by perszonal serviee. That is perfeptly plain,
HA, HAMMOND: Yes. .
THE GHALWMAN: As you have 1%, if he can't be found

in the distriet, you can publish on him even though he can be

found in the state and have pergonal service on him, That is
the polnt I was trying to maks %0 that suggestion.

guppose we pass 1t by, then, 1f we sre sntlsfied with %ﬁﬁf’
_ (AN
4t. That seems t0 be the senge of the meeting, doean't it? If

there is no ocbjeotion, we will make no smendment to subdivision
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JUDGE DONWOATH: Exoeont for striking out the word
*rule’,

JUDGE OLARK: XYes, I think that is agreed to.

JUDOE DONWORTH: We have adepted that?

TR CHAIRMAN: That 18 righ%. Now what have we next,
Hr. Renorter? What do you bave hers under the head of "Terri-
torial Lindts*? , | |

' JUDGE GLARK: Thot 4e Rule B(f). We have discussed

the cases and suggested that we can add something %o Rule 82 in

connection with this rule. .

THE GHAIRMAN: We will pess 4t until 82, Yeou have
made & general recommendation here, haven't yow, in this seo-
tion, %o ask Gongress for an amendatory aot validating all
these rules,

JUDGE QLARK: I 4id, yes. I put in a draft statute
in the sppendix. ,

THE CHAIRMAN: I guess we oan 6top right now to oon-
slder that as well as g# can at the end. I would be most
violently cpposed to it. We have struggled for thirty years $o
get Gongress to delegate the power 0 the Supreme Court. Then
after we got 1%, we welked baok to Uongrese and sald the thing
won't work E@e&a&evgg ean't distinguish between subatentive
and procedural law, 850 we want 4 statute invallidating the whole
thing. When the statute gets in the Gongress, thoy will itunn




EERETI

National Press Bidg.

1370 Ontario Street
Cieveland

The MASTER REPORTING COMPANY, inc 51 Madison Ave.
Law Stenography ® Conventions ® General Reporting

540 No. Michigan Ave.
Chicago

{ Washington

New York

sround =né begin to tack exeeptions on At and practieslly repeal
every rule in the lot that they don't like. It is one thing
to ask Congress for a statute on a specdfic polnt like this
question o©f extending the process of the cowrt outside the
statutory limlte. When that rule was gzaaa@é;.f I had the gravest
doubt of ite velldity, end I was astounded when the Court
passed 1%, I thoupht they would wipe 4t out. I don't think
they ever considered 1t. Now we have had some deeislons, and I
don't think the authority of the Distriot Judge who says the
rule 4o valid is worth much, bsosuse you are asking him to
knock eut 2 rule that has been spproved by the Bupreme Court,
and there 1s all the welipht in the world sgailnst it. Three or
four District Judges have had the courage to asy it is bad. I
can't veconoile myself to the ldeaz that it is & mere matter of
procadure and that this Supreme Gourt could extend the ferpyi-
tarial zimitg in which summons eould be issued by the United
States Distriet Gourt in New York to tﬁé antire country. If

we can do 1% to New York, we ocan 4o it to California.

\5 i?hea ?’% mﬁ%@é the decistion of the Bupreme Gourid :e,a
that ilkss v. Buok oase, you will see 4t Just got through by

tive to four, with & very powerful debate in the comulttes on

the proposition of requirlag & nan ‘g@ submit to a physiesl

exeamination when his physical eondition was & prooedural matter,
not a matter of substantive right. I want %o go on reasord now

ag saying that I haven't much doubt that vhen that ocomes up te
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the Supreme Ucurt, they are golng te m’g that the questlion of
serrl torial 3&?3%&&@3‘5&@% is just as &.f@:@f%&ﬁ% as the subjeet
mather furisdloetien. The territorial Jurlediection of the _
Und ted S%ﬁ%@@ Pletriot Jourt has been limdved by %aag*éaﬁiﬁ and
the Zuorenme Gowrd ean't by gﬁ*é@%ﬁt&‘&i rule allow & Unlbed
Btates Distrlict Court in How York %o é?g a man from Californls
%0 angwer in s Few York oour$. Thet is what I think they ave
golng to do, I have felt all aleng that soms litigant is golng
0 get caught on that soonsr op mﬁv@r;

When you vone 50 submliting a gtatute to Gongrese, I
should 1ike %0 gee a g%ﬁﬁai‘;@ pasged 1imited right to that one
thing and $ell them this question 48 n Aiffioult one, and
doubiful, and that we should 1lke te have 1t é@rii&ﬂiﬁé by Gong-

ress, dus, of soupse, we %ﬁzﬁlé}%’% de that unless the Juprene

Gourt felt the »ule a8 it stonds is probably invalid.

zﬁish

DRAN MORGAN: Mr, Mitohell, a8 I read the Witkss case,

the divieion wesn't on wheother 1t was prosedursl o subsbantive.

SHAIRMAN: I know what you zﬁa&ﬁ; but the faet is
that you are golng

to have a ﬁigﬁst Job on queationg of proge-
cure and questions of substantive law before the e

DEAN MORGAN: I roslize that, but when you oraok soue-

bedy' s pergonal mbéﬁy you are golng to have & hard Job.

THE CHAIRMAN: What do you think sbout going up 0

Cthat Couwrt and seylng, "Here, you have a rule where you cun re-

verse the case,vbore a tase now nay be brought vhere sither the
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plaintife or the defendany resides; & eltizen of Hew York can

. sue & sitizen of Ualifornia, snd the Califarnia nan osn be

served An Californis and compelled to travel acress the countey

Mis LEMANM: Not now.

DEAN MORGAK: Youw won't 4o 1% with this,

Hh, LEMANN: e haven't tried to do that, 1% is &
matber of degree. You sy 4f you can do what you have done,
y@é“@aﬁ ée the other thing.

THE GHALRMAN: There is no magls in state lines o
dlstriet lines on the principle.

HA. LEMANN: I say, on prinsiple you mey be right, bug
I think the Supreme Cowet would heve the power o de the great-
er thing, but 1t doesn't follew that 1t would wani to 4o 1%,
and 1t wouldn't folleow that we would want %o do 1t and we
haven't tried to.

THE CHAYIRMAN: You and I don't agree, then., If I ﬁ%?@
en the Qﬁaﬁ%, I would "bust® that rule in a minute, and ny pre-
dletion lg that 4P 1t ever comes wp to the Qeﬁ%%, they will
Youst" i1t, I should like to see the %ﬁiﬁg:%&ll%ﬁ te the atien~
tlon of the fourt agaln in a confidential note saying that the
thing hag orented disouseion in the Commitltes and there is a
eonflict of authority in the Disteiot Oourts on the validity
and @a%§§ﬁg i1t up te them again, askiang them whethsr they think
i1t lg advisable o 1at it stond as 4t 1a or t0 get an aot of
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Congress extending the process 1imit to the whole state,

JUDGE CLARK: Mr. OChairmen, I doen't went to ddcoeuns
this very much now, snd all 4 will say A2 that we felt thers
ware qulte a Fow esses vhere you could ralse the guestlen, ©OF
sourse, the offeot of Railroad v. Tompking e sush that several
matters oould be oonsidered doubbful, On the whole, I showld
rather hate o start that with the Swrene Cowt. I am afreid
that &t would put %00 many Adeas in thelr minas,

THE OBAIVMAN: The statuse wouldn't bhelp you on Raile
road v. Tompkine. A sonstitubionsl smendment would be required.
Well, let’s passg en. I aida't mean t0 take so mush Sime,

JUD
I am not sure how lmporiant 1% showld bhe eonsidered. Various
persons and various Jwiges have sppurently felt there wes &

laok in our Rules, that they didn't oover the @%3@% of LAling,

B OGLABE: Hule 5. Lot me say how thet somes up,

We have had some lelters, and of course thers wes considerable
disoussion at the tinme the Distwict Uourts were considering

the uwniform Pules. The situation now 48 thoet 2t least cortaln

- dlsgrlote (T don't know thoet they are very many) require vary

dafinite preof of servies, It has seemed %0 me that that ruls
was against the epdrlt of whet we intended, and I think it |
would cerbalnly be rather unfortunsts for us te sdont a general
riule of that striotness, because I know that that 48 not done
in at loast many plaees,

- THE OHATRMAN: You mean owr rules roquiring the £iling
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of proof of servisae?

JUDGE OLARK: Yea; that is, the affirmative requive-
ment that peopls think they want when they think zbout i1 at
211 I think would be uwnlortunste, beoause I know o1 least
seversl distriots that don't yequire it and got along very woil,
Whe thor we should re gpﬁznéi to suoh sugpestions as there are by,
in effect, saying the eontrary {(beosuse that is what I think we
should say 1T we say anything) is the gquestlon. Ag 1% now
stends, 4% 46 true that there may be @ problea &8 to these dls-
triots +hioh heve adopted a speoific rule. It would be rather
my epinion that that specific rule is in eonfliet with owr
genersl prinoiples here, and there may be doubt whether that
1¢ valid, bub 1t seems to satisfy somo feeling of raquired
rasching Tor sertalinty that some lawyers and & few Judges have.

Thet 38 the situatlon. I g&aulé think that 17 we ware
to do anything, in other "eras, we ought to negative the rule
of thess fow distriets that are requiring more, I think, than
the eirownutances veally make convenlent.

J JUDGE DONWCRTH: Ien't that oovered by subdivision
(%), ur. Glork? |
- JUDGE  OLARK: I should think 1% was, Judge Donwerih.
That 42 vhy I sugpest that these dlstrict rules whish vequire
more are probably invalld, as being inocnsietent with (g}, but
navertholess thers is quite a movement for adopting a speoifie

rule. If you go bask to the suggestion mede in that draft for
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aﬁif§¥é§§1%%?iﬁt Gourt rules, you will find there & rather
definite requlrement of proof of service.

‘¥A, ?Eﬁéﬁgzr This hasn't even come wp in any ?%?é?t@é
gase. This 1s Just what the Reporteor has heapd,

JUDGE OLARK: I think not. I think 1% 48 Just & mat~

er of wirry on the part of some psrsons,

HR, LEMANN: Ye gant't elimlmate all worriea, and we
ean't eliminate all arguments of lawyers. Perhaps we ought not
even %o try %o do that. I move thiz Juet gt@? as it s,

THE CHALSMAN: The main ggeéﬁi%n, I think, ia that
our Pule doean't say speolfically any thing ahout it one way 5?»
the other, |

 MH, LEMANN: 1t doesn't need eoverlng, as Judge
Jdonworth sugpested.

THE OHALRMAN: It makes 4t reasonably olear under (d)
that you amn't have o0 file proof of serviee, beoanse you may
file notice with the sourt. Charlie's point is thaet we are nod
howing uniformity of pragtice beoalge some of the District
Courts have provided local rules yequiring the filing of proof
of smervice and others have not. 8¢, when you g¢ inte one sourt
or another, you have %o lock uwp %hé local rule and heven'y
uniformd tv.

§§§@§ CLABK: That is the point.

¥R, LEMANN: "The person serving the process shall

make procf of sepvics therecf to the court préwptly...." What
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doce thet wean in {(g)?

THE GEALRMAN: Hule vhat?

JUDGE DONWORTH:  B{(g).

M, LEMANN: It is B{g). Judge Donworth referred to it.

THE OHAIBMAN: That i8 proocess an?.f?;

JUDGE DUNWORI: As I understand 1%, wvhen the defend-
ant appears, very ravely does snybody look at the return of
service. 17 there i6 an atborney appearing, that, of eourse,
zﬁ%i;éif@g any question of service. It is only in the oase of a
defanl & Judgment that this return beoomss vary lmpér tséf;’&

Ien't that true? | | |

JUDGE GLARK: Yes. May I make At olear, Mr. Lemann?
¥ou all have in ming that this is not proecess, Tnis is under
(%), the serving of papers beitween attorneys,

MR, LEMAHN: 1 nee,

HR, DODGE: We suy nothing sbout proof of service,’
Why cen't a Distriet Court properly make a yule,if it wants %o,

requiring soms form of proof? I don't see how there 18 snybhing

inoonststent with our yule in that,

JUDGE GLARE:  Possibly no%. It foemed to me that the
ides of (d) and {e) was to the eontrary. Of course, there 18
ths Q‘é;hﬁ? guaxblon of whether we ﬁhall try for uniforaity hers
or nos.  OFf courde, you osan't tell without Linding out from the
lecal practitionee.

THE OHATRMANI  The move looal rules you have, the nore
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1eok of uniformity you have in the Pederal system as a whole,

_There is sertalnly no requirement in these rules of proof of

service or anything else, but a process nust be filed. Nelther
is there anything saying that it shall not be filed. Jo the
District Court says that the looal rule requiring filing isn't
inconsistent with the FPedevral rules, and that is probably 80,
There is nothing lax in it exeept the question of whether we
ought to settle 1t one way or another so that the praotiee in
e?éég distriet should be Just the same.

MH. DODGE: We require the filing,

THE GHATAMAN: But not proof of service.

M, DCDGE: We don't say snything sbout proef of
service, ,

JUDGEE ﬁggﬁﬁzwhareasgﬁ deo vavy’aarsfglly'iﬁ processes
in the preeeding rule, snd, as I reaail, 1 belleve we did that
with malice, They thought that this wasn't a condition. I
don't feel very strongly about 1%, I Juat bring 1t to your
attention. If gau.ﬁant some further references on 1t, you will

find them on page 5 of the supplemental suggestions ve sent

around.

HR, DODGE: i wish we had had yowr suwggested smendment
in the original rule, but not having had it in there, I guestion
whether it is lmportant enough now 1o make sn smendment.

SENATOR PEPPER: May I sek the Reporter for an illus-
tration of how this question could come up g;ra&%;aally?
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It 48 provided in the ocase of pleadings in Rule 7 sbout the
Tiling of complaints, and so forth, end At is provided in sub-
seobion {d4) of 5 that "All papers after the complaint required
0 be sarved upon & s;rty,shgiz,gé filed wiih the court eithew
betore service or within & reassoaabile time thereafter." What
48 the osse in which %&&'filxﬁg-ﬁf & paper ig 1te relation %o

previocua servioe beecnes impiriant®

JUDHE OLARK: The way 1t would eome up, I suppose, is
f1§s% that you would have one of these loocal rules whieh would
provide as a condlilion that thers must be a prood of servioe
upon iG.

SENATOR PIPPER: Yoa, _

JUDGE OLARK: Then suppose that there 48 no proof of
gorvice; the sourt tekes some action against the other pariy,
and then he oomes in ond says, "That is Snvalid because loos)
rule so-and-80 has nol been complied with.®

BENATCR PEPPER: Then what we really are seeking to
4o 185 o eliminate the posalbility of & losal rule on this aub-
Jeot, _

JUDGE OLABRKs Yes, and we 40 1t becauss there are
loeal rules and there has been some ﬁﬁnéanﬁr to make loesl
rules of this kind, and we 4o 1%, of
really.

sourse, te lnvalidate theu,

SENATOR PEPPEM: That is what I meant. I was just

wondering whether our ideal uniformity cannot batser be served
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by letting thoze local paouliaritiss wear themselves out by
proving thait they socomplish ne uweeful purpose rather than by
Arrdteting 8 Distrlet Judge by supserimposing & éai@ merely fer
the osurpoae of invalldating a 1losal practice. |

THE CHAIRMAN: It ien't a bad idea to have these loeal
District Courts act as surt of lLaberatorles for the trial of
sometiing that we haven't done and gee how 1t works.

JUDGE DONWORTH: Like Juatlice Cardozo's expression of
iégying "some play in the 3&2&%&;“ and the Diatrict Gourt rules
ean take up the Joints.

SENATOR PEPPER: Xe the District Uouwrt the joint in
your illusteation? (Laughter) |

JUDGE CLARK: I think 1%t wase Mr. Hammond who suggested

the soriptural rule I was applying wvith an opposlte effect.

MR, HAMMOND: No, sir, I don't think I suggested that.
ALl I did was to oall yowr attention t0 the fact that there
were local rules, and I thought the Committee's attention ought
30 be aalled to the fasd énag i7 they aﬁ@§taé'yeg?.ra1@3 they
would be repealing the leocal Distrist Court rule.

) @Egzﬁﬁéﬁzv'§hiﬁ would be a good place, Mr, Lemean,
for you to raise your genéﬁﬁlizatieﬁ a8 to whether this is &
thing that deserves amendment. Suppose you move that it stand,

MR, LEMANN: I made such a motion, but ncbody seconded
1%,

JUBGE DOBIE: What was your motion?
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¥R, LEHANN: That 14 stay as 1t 48 and that we nol

MR, DODGE: I second the motlon, _
THE GHAIRMAN: Is thers any further diseussion? All
in favor of leaving the rule o astand as 1t 1s say “aye." 1%
is carried, |

Ve are down to Buls 6 now,

DEAN MORGAN: Mr. Chalirman, I heve called Hr. Moors's
atééat&@ﬁ to & oritlolen of Rule 5(a) by Professor Chafes in an
artiole with refsrence $0 service in interplasader astieon., I
don't know vhether anything oan be done about 4t vr not. He
polatz out that in an interpleadar setion 1€ you got a@%@iﬁ@ on
a defendant while he was within the state or within the dis-
trict and then he got out, defaulted, before you oould asssrt
another olaim in the interpleader zction, oven a sompulsopy
counterslaii, 1 he were in default it would be lmpossibles o
aerve him unless he got bask in the state or In the dlswlet,
while if he had sppsared you could serve on hls oounsel. That
18 on socount of the latter part of Rule 5 that when you assers
a new or additionsl olaim, then service ls in the manner pyro-
vided for service of summons in Rule 4. I don'y know vhe thep
snything oan be done about 1%, but there is a declsion ln that
case vhere you have an lnterplesder action with a compulsory
¢oun terolaln,

THE ﬁﬁélﬂﬁAﬁ% Did you considsy that?
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JUDGE CLARK: I hadn't, ne.

PEAN MORGAN: I think it i worth conslidering. 1
ahould Just like Lo get Ehs.?%aﬁ%iﬁﬁ‘ﬁf the Reporter and He,
Moore on it--not now. They might bring it up & 11ttle later,

JUDGE CLARK: Ie this a new aréiaxé of Chufee's that
is ocoming out?

PEAN MORGAN: Hot yet. I Just heve the galley proof
of 1%,

| JUDGE DONWORTH: X4 has to do | with that inswrance
interpleader statute, hasn't 139

PEAN MCRGAN: I don'® know. He is consldering the
Federal interplesder statute and our intorpleasder shatuie and
the question of service with reforence to that kind of oscasion.

THE GHAIRMAN: what is the name ¢f the man who is wrlt-
ing the artiole?

DEAN MORGAN: Ohafee.

THE CHAIRMAN: SHuppese you refer it buck to the Re- |
porter, with & request that he read the artlele and some in at
our next meeting with & report on itg

LEAN MCRGAN: I have given the thing to them, and 1%
may be such that 1t won't vequire mush diseussion.

JULGE  OLARK: HMr. Moore can read it tonight and in-
steue t me at breakfast tomorrow. |

MR, MOCHE: Is it all here? )

DEAN HMORGAN: 1 think Just the part that I have marked
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Lo what you need 1o lock oever.

THE CHAIAMAN: s that all on 5%  Then we shall itoke
up Aule 6, whieh has %0 4o with the enlargement of times.

JULGE OLARK: Aule 6{(b) Enlargement has caused some
teouble, a8 you can soe, g %é how far enleygoment may be hed
and a8 Lo the types of wmatters sg (o vhich you may bave aﬁ a1
largemant, Hay gé@ snlargs the time for %%kﬁ.ng an appeal oy
for motlon for a new trlal, and se on? If you aave before you
our gﬁég@%ﬁiﬁﬁ%, on pags 15 of our originel, you will see
v&riaag sugeeatlons.

THE CHAIRMAN: Suppose we take those up one by one.
Your proposal generally is %0 put in a blanket provision o re-
meve this amblizulty that has been gausing trouble An the courts
by apeclifying the partiouler rules under which enlargements are
not to be permitted. There iv a verlety of them, and some of
them may be good and aome may not., So I suggest that we take
those up one by one. |

DEAN MORGAN: One that is omltted there is 25{a),

JULGE OLARK: what 48 tha%, aubstltution?

DEAN MORGAN: I think that 1s substltution.

MR, HAMMOND: Yes, |

- DEAN MORGAN: I noticed a deolsion by Biggs, 4 Fed.
Rules Serv, H567, on 25(a). I think you have 1t in your supple-
mantal draft somewhere, haven't you, Charlie? It seeme Lo nme

I saw 1%, On 25(a) there is a decision by Biges that youn ocan't
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snlarge the tine thers, elther.

JULOE CLARK: ©On page 6 of the supplemental there is a
?@f@?@ﬁ@ﬁ noet 3o the Third Giroeult but $o & Kentusky cass.

UBAN MCAGAN: This is the Third Glrould, a decision by
Bigpn, ‘

THE GHAIRMAN: what seotlon dous that refer 407

C JUDGE OLARE:  That is the same thing, 25{a). OQur com-
ment was: "Mp, Hammond hes suggested that poselbly in 1ight of
Anéé%gaa v. Brady, a veferenoe %o Rule 25(a) should e in-
serted," VYo say there that we think if we do include ép@aifie
rules, 265{(s) should be inocluded. ‘

THY GHAIRMAR: ALY right, Then is there any oblestlon,
asguming we put in this blanket elause, to naming 25{(s) as one
of the periods that can't be enlerpged? That has 0 40 with
substitution. It seems slear that 1t would be right to put
that in.

SENATOR PEPPER: Ie that in addltion to 50(b)%

JUDGE CLARK: Yes, 1t would be in addition.

THE CHAIRMAN: ‘The next he has here is 50(b), and I
have & guestion mark after that la my own mind, 1t seems 1o
me that acme of the#s things in 5@(@) plalnly ought 40 bs en-
larged 1f the case shows a need for 1t.

DEAN MCRGAN: 50(b) is neutral.

THE CHALRMAN: If 50(b) is left in your amendment,

Charile, 1f & man wented to make a motlen for a Judgment noge
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withstanding the verdict, he would have to make it in ten days,

.anf the ocourt couldn't enlarge it. He couldn't get a transoripd

or anything else., Why should that be proper?

JUDOE CLARK: I think that is true, and 1f you want o
eliminate 4%, 41t 48 quite all right. Wwhat I have done here, as
I have suggested on the next page, is perhaps 0 put in more
than you #1111 want to put in. I have in eoffect suggested a
polioy of limitation, 1f you will, us to several of these mat-
téés; If a man gete s verdlet, something will bs sald i the
opooslte side starte delaying., You have to chesk uwp on it.

THE OHAIRMAR: The Judpe has something ¢ say about
that, He doesn't get sny more time unless the Judge grants it.

MR, LEMAMN: You are cutbing down the discretion of
the court, | '

DEAN HORGAN: Just the motions,

MR, LEMANN: T mean generally by his change he is
cutting dowm the dlsoretion of the eourt, He had glven the
court a general éisa?gtiaﬁ, limlted only in two inatancss, I
pelieve. WNow he 18 enlarging the instances in whioh the court
shall have no discretion. Is that wise?

JUDGE CLARK: To a,aeﬁﬁaia extent what you say is ocor-
reet, out 1t ls pessibly more than that, In the first plaoce,
we have to face certaln lesuwes. The courts have faced them, and
we ought to face them, partioularly with reference to appaals,

Therefore, the lssue here is, how much are we going %6 extend




1370 Ontario Street

The MASTER REPORTIRG COMPARY, inc. 51 Madison Ave.

540 No, Michigan Ave.

National Press Bldg.

Cleveland

Law Stenography ® Conventions ® General Reporting New York

Chicago

Washington

L5
e

the time Por fillng the appellate vecord, and so on? The Assue
being thet, 40 these motters that we are now discussing fall
within the same general category or do they falé within another?

THE CHALRMAN: ‘That 3¢ why I suggested we take them up
ore by one, beoauss there seemed to me to be quite a difference
betweon them. The next one we are considering is 50(b), and
thut 48, should we forbid the court to exercise its dlsoretion
%0 nake an order allowing nore %ﬁ£§ %$ﬂ dasys for & motion for
Ju&gment notwl the tanding the verdliot? 1t seems 0 me that 1s
& thing that the couwrt oleerly should have dlsoretion about.

DEAN NORGAN: A mnoticn for g new trial osn't be i~
tended. Why should a mé%&aﬁ for Judgment notwlthetanding the
verdiot stand on any other basis? He has made hle motion for
& direoted verdiet. |

THE CHAIRMAN: vwhere 1o the motion for a new trial
peotion?

JUDGE CLABE: That 18 the next one:; 59(b) 18 the mro-
vislon for it.

MR, DOGGR: The eourt can sxtend that,

DEAR MCRGAN:  Can 467

R, @Eﬁéﬁgé ¥ou have previcusly prohiblted any exiten-
%i@ﬂ(@f time in 59 exsept ss stated in 59{e¢). The present

Hules prohibit any extension other than in 59, Mr. E@@gﬁﬂ gaye

- that should stand as we have 1t. Why shouldn't 50(b) be in the
| same pategory?
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MR, DODRGE: Where doss 59 exoluds 1%% ,

A, LEMANR: In the present rule, Rule 6(b). You may
not enlsrge the time for taking any actlon under Aule 59 exsept
&8 stated in subdlvision {e) there.

THE GHAIRMAN: Haven't some courts held, Charlle,
that under their general dlseoretion a covurt ean extend the ten-
day time for making a metion for a new trial?

_ JUDGE QLARK: I am not sure on a new trisl. The mat-
teéMhag aone ég under 7%(g) as to the reocord. Do you know
about now trials? ‘ '

PROPESHEOR MOOR®: It covers 4t, that you cannot,

DEAN MORGAN: You sannot. It éaya 80 in 80 many words,

JUDG ﬁaéﬁxz Rule 6(b) says you cannct,

DEAN MORGAN: T den't Rnow how you osn oonstrue that
te mean that you can.

THE GHATRMAMN: If that s '8 fact, I suppose 50(b)
cught te be in the aane category.

JULGE CLARK: Wouldn't 1t be & good ides Just %o go
through these and look at them, then perhaps to ge back over
them and 32@ik@ cut any that you doa't 1ike? There seemed to be
somewhat & general similarity here. They cught 1o be oonsidered
together flrst, snd then you ocan eliminate if you wish.

THE CHAIRMAN: We know what 25(a) 18, and we think
that ought to be in. We know what 50{b) is. MNow let’s Look at
52(b). What is that?
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JUIGE OLARK: Thet is & motlon to oorrest a findlng or

to smend a finding. You ses, in genaeral thess are matlsrs

after Jullgment, ¢ B spesk.

THE GHAIRMAN: Yes. Wnat 18 59(b)?

JUDGE GLARK: MHotlon for a new Wrlal.

THE CHAIRMAN: That 1s already lim;%aé t0 ten days,
with no diseretion, lsn't 147

. JUDGE GLARK: Thst s right.

THE CHAIRMAN: what is 55(q)? That is on the court's
initiative., He certalnly ought to be allowed %0 ztep in and
set aslde & verdlet on his own motion without & limit se o time,
what ia 60(b)? | |

JUDGE OLARK: 60(b) is our relief from mistake, ilnad-
vertenas, or surprisa.

THE CHAIRMAN: That olearly was lntended t0 be an
abgsolute Limit of six months, as worded hers. Has some sourdy
held that 1%t isn't a eix monthae' 1iml 7

JUOGE OLARK: I don't think any have held on that, but
the theory of 6(b) applies generally t¢ the Rules, snd it would
apply to 60(b), wonldn't 1t%

THE CHAIRMAN: I see.

JUDGE CLARK: There was one oase disoussed, wasn't
there? I thought there was one tase that disoussed it and held
”E%E}»,“ |

THE QHAIRMAN: The old statutes under whioch that rule
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vag arawn all had a definite 1limit of one year, I think, snd

1% eoulén't be extended. The next sectlon we have is 73(a),

JUDGE CLARK: That is the asppeal. That, I suopose,
would prebably be olenr, Haybe we have no power.

THE OHAIRMAN: It lsn't a question of time, 18 1%, in
73a)? ‘

JUDGE OLARK: Mr, Moore oalls my attention, sa to
éo(b), to the faot that we have some 0Ases applying to 60(b)
on é&gﬁ 167. He sayas the cases ars going both ways on that,

THE GHAIRMAN: It certsinly @ﬁghﬁ te be in, ﬁk@ﬁ;'

M. LEMANN: Am I right in understanding that the only
quention on appeal has been wvhether the prohibition agslinst
sxtenslon Of time applies only 1P you take an appesl or whether
1t als0o appliss to the perlod for docketing the appeal? Is
that a correct statement? 18 that the only point that has oome
up?

JUDGE ULARKs No. I think the gqusstions that have
come up have besn under 60(b) snd under 73{g) particularly,

MR, LEMANN: 7%(g) isdeckebting, I am talking about
the appesls ssotion now.

JULDGE CLARE: I aon't think therse has bgén any question
under 73(a), has there?

MB. LEMANN: No. I think 73(a) has been oconceded. The
only question has been whethor the prohibition now contained in
6{b) applies to 73(g).



1376 Oriterio Street
Cleveland

51 Madison Ave;
New York

The MASTER REPORTING COMPANY, inc
Law Stenography ® Conventions ® General Reporiing

540 MNo. Michigan Ave.
Chicago

National Press Bidg.
Washingion

DEAN MCRGAN: That is right,

JULDGE OGLARE: ?&aﬁ has been the ohief questlen. Thaty
is what @@igigg&ly raised %his ilesue, But 1% alep is beling
raised uncer GO{b). That is the iz months rule.

THT GHAIRMAN: We avre talking now sbout 73(a). That
ia the time for taklng appeal, We weuldn's want 50 put that in
beosuse that would raise an inference that the Hules oould
regualate 1t.

MR, HAMMOND: It is elresdy in the original rule.

Ty CHATIRMAN: It says "within the time prescribed."

MR. RAMMOND: I think that e better languege. 1t
slao covers 72, dossn't 1%, as well as 737 The wording of the
oregent rule le, "but 1t may not %nlérgg the period for toking
an 8ppeal ... 86 provided by law.?

THE CHAIRMAR: where i that?

MR, HARMOND: On page 8 of the Rulss.

THE CHAIRMAN: There iz no need, then, of ropeating
that, is theve?

JUDGE OLARK: That ls already in, yes.

HH. HAMMOND: Eaasa‘% 1% cover 72 as well as 737

THE CHAIRMAN: Page 8 of the Rulea?

MR, HAMMOND: Page 8 of our Bules.

THE GHAILRMAN: What rule is 3%%

JUDGE GLARK: Rule 6(b).

- THE CHAIRMAN: Thera is slready an express provision
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that you can't enlarge the time for taking appeal provided by
law, 80 we don't need it in this,

JUDGE OLARK:s That is true. The two casesn provided
for slrsady are the new trizl and the appeal, We were zdding
some more, and the question ls, 1f we add,vhat will bz the
phraseclogy of the sddition?

THE CHAIRMAN: when yéa have a olause in Rule 6(b)

which explieitly says that nothing in this‘gausraz section shall

aﬁ%h@figﬁ the axtension of the period for taking appeal provided

by law, why repeat thot in youwr proposed amendment?

JUDGE CLABK: We had suggested a short gensral state-
ment taking the place of that, It eould atlll stay in 47 it
is thought te¢ be preferable language, bul we é%?%ﬁiﬂly want to
keep that in some way.

THE CHAIRMAN: I %@?t&iﬁly wouldn't strike 1t out,

MR, HAMMOHD: ve are not striking 1t out.

THE CHAIRMAN: He has suggested striking 1t out.

JUDGE CLARK: HNo, no; with a substltution. |

MR, HAMMOND: He 1s subatituting 73(a) and (g) for the

words "and the period ﬁa?'taﬁing apvpeal as provided by law.®
DEAN MORGAN: That 18 1t.

JUDGE CLARK: I was going to say the resson for that

1s Just textwal. If we start enumerating, we have to @n&m@rats>

as to all.

THE CHAIRMAN: Yes., The last one, then, 1s 73(g).
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MR, HAMMCMD: Before we get to that, may I sugsess
? this? Hew sbout 72% In other %ﬁ?és; cur eriginal lsnpguage was
Wor the period for taking appeal as provided by law.® Of

courae, 72 covers the allowanoe of an a§§§a2, I d4lén't know
whether we had ehosen %&g language "or the perlod of taking
appeal #s provided by law" to oever hoth 72 ang V3.

JUDGE DONWORTH: Of course, that expression 13’%%aggf,
the time allowed by law, furnishes some slasticity. I reosll
Y éé@@ﬁ% declsion {I forget whether it wag by the Supreme Courd
or by the Giroult Court of Appesls) to the eoffect that & motion
t0 amend the findings entertsined by %&a gourt is equlivalent o
a motion for new trial and in 1teell extende %ﬁé time, We are
not attempting to desl with matters of that kind, with intee-
pretation of what the time limit ia.

MR, HAMMOMD: Yesn., That is the Lelshman case, decided
by the Supreme Court reoently.

THE CHAIRMAN: Hule 72 dossn't say snything asbout any
time for appeals; it coesn't mention time. 8¢ why throw thai
into tﬁg hopper? 1t doesn't say a thing about 4t. I3 says
when an sppeal is permitted by law, sppeal shall be taken by
pstition in the manner presoribed %grﬁﬁe sxlating moang or nede
of teking 4t. It doosn't ssy & word sbhout time, whereas 773
does. It says "within the time presoribed." ) shouldn's think
you nead %o include 72,

That brings us wo $o 73(g). Let's see what that mosns,
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JUDGE GLARK: That 18 the tine of doeketing the rsoord.

THE OHAIRMAN: 73(g) ought to be in, cughtn't 147

JUDGE GLARK: I should think se. 73(g) ie the one
thet perhaps provided the ehief questlon, because 73(g) is
protty explielt in itself. But 6{b) 1s the ome we talk about
overriding 73%(g). I ghéaxié have thought net, but there are the
eases, Some ¢f them sre olfed here on page 15H of our notes,

THE QHAIRMAN: 73(g) expressly provides that the court
Q&# %X%%§é the time.

JUUGH OLARK: Xes, but only under aerdaln condlitlons,
you eee,

THE OHAIRMAN: Bub youpr §r§§égaﬁ smendment ig wirong
beesuse the &@éaal then would be inoonsistent with (g).

JUDOR OLARK: I shouldn't think so, at lesst not in
cur intent. Haybe we made LT wrong. We say, "msy not enlarge
the period beyond the time otated in those ruleas.”

THE CHAIRBAN: Oh, yes, I agree with that.

JUDGE CLARK: As 1% stands, (g) providea that your
order Tor extension must be nade before %h@ exzpiration of the
periocd, and se on., Thers are eertain limltations on 1t. The
Alnsworth sase, which we ¢lte on page 15, held, I take it%, %&ag
6{9} overruled that., Other casges have held the contrary. You
gee the cases at the top of page 15.

THR CHAIRMAN: How we understand pretiy well what the
¢ifferent things are that this aﬁeaﬁ%@ﬁt will asccomplish 1f 1%
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ig adopted,
JUDGE OLARK: I am frank to asy that I suggested for
your %Qﬁaiﬁéfﬁﬁiﬁﬁ what might be termed the navrower Hime. I
don't inslst on 4t partioularly, exeept that there is a good
éesl of pressure now on the Judges to speed things up. There
i that provision that we esll familiarily the “Judge Parker
statute” abont confersnces, and 8o on. We are always supnosed
now %o see about expedlting business, snd yet matters of this
kiééaaagg up Pight along where the parties have agreed. It is
a ourious thing how nuoh tlme is lost hers. Lotely we have
hed two such osses. In one ﬁh@ resord had not been filed for
twe yoars, sand in the othsr @asé it had not begen filed for two
yeors and & half, 1t appesred befors us by consent; that ia,
there was consent to file A%, We have now adopted a looal rule
in our Glrault that the olerk s to take no record axcept
within the time ellowed by law or by some order of extensiocn
whieh is before him, but the last time I sat I still saw the
r%esrﬁ of 8 simllar kRind of sase, I don't know whether the
dlork still took 1t or what, but I suopose that oomes in that
aort of problem. There i3 some pressure on the Judges to sneed
things up; there isn't g0 very muoh pressure on the partles,
and 1t may very well be that there can't be. I don't Xnow.
THE CGHAIRMAN: As far as the situation 1s concerned

ghgfe the £iling of the record takes glé@@ two yearg after the
Jud

o

i3

ent 18 entered and sppeal is taken, this rule wouldn't

-
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help any, would 1t7

JUDGE OLARK: It wouldn't helyn 1% absclutely. 1%
would make sure that there would be no tlme exienslon by the
Distriot Gourt, but of oourse the Oironlt Cowrt could atill
aetend the tims, I suppess.

THE GHAIRMAN: Tet me g@§~m$ point alear. Egﬁ? Hule
73{2) dlready provides that the court may extend the time. He
mekao the order befare the time has ewpirsd. 1% 1§ under that
?alé”§&ﬁ§ you oan file the resord two yesrs alterward that the
lower oourt has exiended the fime,

JUDGE GLARK: Look at the very lzat sentenon of 73(g).

#o...but the ¢latrist court shaell not extend the time 6 & day

more than 90 days from the dste of the first notice of sppeal.”

That 18 an ovepr-all 1limitation unleas gaﬁﬁayﬁ 6(b) would meke a
change.

THY CHAIRMAN: What 18 your pleasswre with thils now?
Do you think you Enow what 4t 48?7 The proposal ls to amend
6(bh) of the Bules. Thne sentenes now reads, "but. 1t may not en-
largs the period for taking sny action zmé@r Rule 5§, exnvept
ag siated in gahégviaiéa {eg §ha§$@£, or the peplod for falking.
an appeal as provided by law.® The Reporter sgggéaﬁéﬁ-& gub-
atitute which vesds, as shown on page 15 of his report under
Rule 6, "but it may not enlarge the period for taking any action
under Rules 50{b), 52(b), 59(b)-(a), 60(b), and 73%(8) snd (g),
beyond the time stated in thewm.*®

o
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MR, LEMANN: would 1% be perfeotly safe $o say that

. the Distrliet Court should never extend the time? OF courss,

you could go %0 the Court of Appeals., 1 have a case now yhere
the record 4s very loag, there are & grest many exhibits, and
the court 2@@%@%%?3 are way behind generally. In my distrlot
we %rigé & 8480 in ﬁ&rﬁh,'&ﬁﬁ the reporier aﬁﬁ@&ﬁ%%& 0 me and
to the court and eppoging counegel  that he eaﬁl&n’@ #lve us the
teansoript untll the first of Hay. The case was submitted the
fiéét week of Hareh. He haf s8¢ many other ¢sses gﬁaéiﬁg in
wiideh o prepave the transeript for appsal that he souldn'y
furnish the transeript in thils Dletrlct Court osse Just for the
sonsideration of the Dlstrict Court until two montha lLater.

If we say that there shall not be any extension of
time Tor the dooketing of these appeals, don't we run some riek
in zonme csses in which there are s grest meny exhlbite and the
repor ters are way behind that we have a deadline h@?g.. You
hove 30 o and bother the Gourt of ﬁgpéﬁis sbout 1t. Is that
helping the courte or ig that helping the administration of
Justics to do that? |

THE GHAIRMAY: vWe already ha?evgiv@n & 90-day limit. .

MR, LEMARN: Yes. &8 4% ﬁéanég now, he has 2 limit
anyhow, | ‘ 7

THE CHAIRMAN: But all we sre acing as for as thet is
coneernesd 48 to relterate the linit we alresdy have in the rule,

MR, LEMANN: why do that 47 that iz the only effaot?
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X dién‘t Enow that that would be the enly offset.

'/ JUDGE COLARK: Mey I explain s 1ittle nore. Honve, it
you w»ill look st the top of the page, page 15, you will see the
Third Gireuit ease, the Ainsworth é&ge, whloh deslares that
Rule 6(b) modirles 73(g). There sve other osses clted there
whleh hold o the contrary. Ths prisary resson for the disous-
aion 18 whet has been held by the courts to be an ambigulty in
the Rules, whether rightly or wrongly. '

0 MR, HAMMOND: Bug I don't think that the Thlrd Olroult
permltted an extenslon beyond the 90-day peried,

MB. LEMANN: No. ;

JUDGE CLARK: That is ocrrect.

MH. Eﬁﬁéﬁga That i1z correet, I wse wondering whether
the effect of this change wouldn't be %o prohibit even the
extensionsg of the 90-dazy 1imit. I don't know, HMaybe 1t would
not. I thought it would probiblt the extension of the 90-day
1imd ¢ 4 we adopbed this ohange. You think it wouldn's?

JUDGE CLARK: A1l I osn say on that 16 this: The 90-
day 1imit hee alveady been in the Rules, snd the Uiroult Courts
have ruled that they have power te extend, I don't believe
that is questioned. Then your further question iz vhether they
should have to go to the Girouit Coupt of Appeals vhen 1% ig
move than 90 dnys.

MR, LEMANH: The first thing I went o know &8 whether

you want more than 40 days, whieh 18 the nermal time. Would
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the Distriet Sourt have the powey if we made the change sug-

Cpested, o give an ayoellant 50 days additional -up to 90%?

JUDGE CLABK: Oh, yes.

THE GHAIRMAN: Because the proposal he has here says
that 1% mzég net enlarge the period for taking any aotion under
73(g) beyond the time stated in that rule, and the rule already
asys 90 fzgs,yg; 7 |

| HA, LEMANN: The time eet iz not less then 40 dsye.
fi’izéﬁ“\i% s%séﬁ 1% may extend the time to not a day nore than 90
days. Whal g@ﬁié be the reference vhen 1% says 14 shall not
extend ﬁhé time beycnd the time stated in the ruletl What is
the statement$ in Hule 73%(g)? In it éﬁ} days ,a:é‘;?a daya? Your
apaswey 18 90 days,

JUDGE CLARK: MNinety days. I should ‘think so.

MR, LEMANN: I Just wented to be sure. |

THR GHAIRMAN: I am not s sure about that.

MA. &i@i&%’%%s- That was my enly g{}int. It i olear, 1
think the District Oourt ought to be able to give you up to 90
GBY S, ‘ |

JUDGE CGLARE: I suppose thare égﬁz;léﬁ’?; be any question
about that, 3:' shouldn't think thapé would be, beoasuse the rule
80 é?&%@ifﬁ.éﬁg What you have quoted ls e provision in the flrag
sentence, whichk applles to tha ﬁ&&éa ef more than one appsal
from the smesju{%@zeﬁti The first oart of the flrst sentenne
provides the gensral rule of M days.
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MB. LEMANND Yes, ,

JUDGE CLARE: The second purt provides for this spselal
case.

MR, LEMANN: I am talking only sbout the firet part of
the %%ﬁ%@ﬁ%ég It says 40 daye. ‘

TN CHALRMAN: Yes. Then 1t ssys that the Distriet
Courd in i%g dlseretlion by sn order made before expiration of
%3;;%3 period usy entend the time to not mors than 90 days.

: M. LEMANN: Now wo oone with an anendment whiloch scys
"but 1t may not enlavge the period for teking eny sctlon under
Rule +... 73{g) beyond the time etated ,..."

THE OHAIRMANS Bayond the time stated in 77{g).

ML, LEMANN: Woleh is both B0 and 90 days,

THE OHALRMAN: It e 90,

M, LEMANN: Maybe you are »ight.

TR ONAIAMAN: The tlue stated 18 the 1imit on his en-
largement aa etated in that ruls.

JUDGE CLARK: The partioular part of 73(g) which comes
in eonfliet with 6(b) 48 "Af Lts order for extonelon is made
before the szpirstlon of the period for filing :nd docketing se
originally presoribed or se extended”. 73(g) provides you
mast aot within the time alresdy set. 6(b), you wAll see, pro-
vides that you may get an enlargement afier the time hes exe
pired.

DEAN RORGAN: That is right.
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JUDGE CLABK: That ralses the original question. From

the original question and 21306 cases undey .. we have de-

veloned the whele issue as 11 now is befores you,
I might add one thing more. The Thirgd (iroculit held

that a stipulation of the partles would not control en exiten-

 sion of time., 'Mat came up in oonnectich with a default Judg-

ment in Crange Theatrs Oorp. v. Amusement Corp., 130 F.{(24) 1885,
We have juet recolved from the insurence ssotlon of the A.B.A.
&ﬂiéﬁ§§$gﬁi@§ of hope that that would be changed so that the

al tuation would govern., That ie aﬁ acditional polnt beyond
thia.

THE QHAIRMAN: I don't aﬁéaréﬁanﬁ that you are propos-
ing an smendment to Rule 6 about astipuletions.

JUDRE GLARK: 1 am not proposing that, ne, and I an
not gulte sure whether we should have 1t or not, but noverthe-
less I think this 1s a recent sugpestion that has ccue in and
I cught to bring 1t before you.

SENATOR PEPPER: Mr, Chalirman, 11 doesn't seen to me
that there is much likelihood that the point made by Hr. L.emann
would give trouble uwnder 73(g), but Lf At were desired %o adopt
ggg sgggﬁtgr‘g suggeotlon and also Lo ﬁliﬁ&ﬁaﬁé the diffioul=-
t&%ﬁaguggegtéé hy My, Lemann, might it not be done by subatitut-
ing this for the 1@#%&&@@ suggested by the Reporter: "but 1t
may not authorize or approve the taking of any astion under

Aulen so-and-s0 beyond the time or after the time stated in
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those vules respectively.' In other words, instesd of making

At & reforence to a possibly ambiguous perioed, make 1t olear

that you are i&@iﬁing the diseretion of the eourty to the peried

stated, irrespective of those rules.

THE OHAIRMAN: OCouldn't you de the same thing, insiead

of saying "beyond the time stated in them", by saying Pexcept
as provided in then®?
SENATIR PEPPER: Yes. That ie the game Adea,
THE CHAIRMAN: That e Hp, Lemann's polnt,
SENATCR PEPPER: That 1s the gdame ides, I th

ink.

THT OHAIRMAN: We ave not talking about stipulations
now, are wat

SENATOR PEPPER: No, no,

MR, LEMANK: He sald "authorized." That might cover
etipulations. I underatood the denator to put in the werd
fauthorize.®

THE CHAIRMAN: Your suggestion ag to the amendment
that 1s proposed is, insteasd of saying “beyond the time stated
in them", %o say Pexcept as stated in them.” That éé@aﬁ*t
vefor to any time. It refers to the power of enlargement.
Doaan'$ that cover your polng, Honte? |

Mi, LEMANN: I think 4t éﬁgld gover 1%, I am Justg
thinking of the Hnglish of 1%,

JULRGE CGLARK: There is snother question there. ﬁa'y@u

4@@&@ to acontinue the etatement as to appeals? You sould do
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that separately in the languapge we had before, "but it may

. not enlarge the perlod for taking an appesl as provided by law

or the perliod for ftaking any actlion under Hule se-and-so,”
leaving out 73(a) this time. '

THY GHAIRMAN: That prdbably would be the ssfest %hing
te do, |

MR, LEHARN: I think that would be better.

THE CHAIRMAN: Yarning the lawyer.

SEBATUG PEPPER: I think so,

MR, DODGE: Is 1% oclear that Af you zan't get yowr
regord in 90 days, you will go to the Ciroult éﬁu?t of 3@@%&1%
and get relief?

JULGE CLABK: That me thed has been used right along,
We have had a good deal of 1%. There g alao the other question
of whe ther you may stipulste, =nd as @é that I don't know what
the legality would be in the Third Gircuit, In our Civoult
we yeccgnlized stipulatlions untll we found these loung delays,
and now we have adopted a rule agalnst that.

MR, DODGE: Wholly apart from stipulations, you oan
get relief in the U.0,A. , ,

JUDGE CLARK: I should suppose there would be no ques-
ticn about 1%, and eertsinly we rule on that right aleng. Do
you know of any cuestionz ’

JUDGE DOBIE: Our polisy is clear sg orystal that they
can't take any powsr sway f@%% us by stipulation. ?géy have



1370 Ontario Street

The MASTER REPORTING COMPANY, inc. 51 Madison Ave.

540 No. Michigan Ave.

National Press Bldg.

Cleveland

Law Stenography ® Conventions ® General Reporting New York

_ Chicago

Washingion

$0 be mpproved by us., We have had that up before us a nuaber

. of times, angd in every lnstance we have smacked them right in

the Tuacs,

THE OHATAMAN: There iz & point a 14ttle Alfferent
from that. He wanted %0 know whether in yéur Giveul s, A7 the
lower court ne longer hald any géﬁﬁP-ﬁﬁé%? these Hules to extend,
oould they dosket the mppeal and ask rellef from you.

JUDGE BOBIFE: ¥Yes, we do that, bult the rellef has to
ﬁamé‘frem us, They can't sutomatically do it by stipulation. |

JUDGE CLARK: 1 suppose a1l Giroult Sourts do that,

I don't Rnow of any question. (

THE CGHAZREAN: why not adopt this amendment and 1ot it |
gé forth te the bench snd bar snd see what they think sbout it7

MR, RODGRE: Eﬁaé 15 merely as to T30de |

GENATOR PEPPER: 1% 1s on smendment to Rule 6.

THE CHAIRMAN: It 1o an smendment to Rule 6(b). ‘he
proposed amendment would take the piage of the phrase at the
end of H(b) vhich now vesds, "but 1t may not enlarge the period
for t&giag any aotion aaﬁ%# Aule 59, axcept as stated in sub-
division (e¢) thersof, or the p@?iéé\fﬁr taklng an appesal as pro-
vided by law," The propossd substitute 1d: "but 1t may not
enlarge the perled for teking an appeal s provided by law,
nor the pericd foer taking any actlon under Rules 25{a), 50(b),
52(b), 53(b) ana (d), 60(b), ana 73(g), except as stated in
them.* u
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MB, DCDGE: I don't see sufficlent resson for taking

z&wﬁg the diseretion of the District Uourt in a1l thoess other

gases, I would 1imit 4t %o 73(g) on the appeal proposition.
THE CHAIBMAM: Of eourse, we already have Llimits on
several of them. You would have to go bsek and amend all those
exiating rules and g?aﬁ% o digoretion whieh the court doss not
nov have--the motion Tor a new trial, the metlon for & direoted
verdias,
" MR, LEMANN:  He hes disoretion now, hesn't he? He has
s gensrsl grant of diseretion to enlarge time exeept es denled,
and we have denled 1% only in two lnstances as 1t gtands now.
I understand the Heporter's gaggsa%iéﬁ'te be that there ian't
any sonee in denying the dlsoretion in Rﬁ1$'§§ and ﬁa%jé@ay;ﬁg
1t in these anew references.
THE GHAIRMAN: I thought as you 4id, and I was plcked

up on 1t. 1t wes proved to me that "A motion for a new trial

shall be served not later than 10 deys after the entry...."

MR, LEMANH: I think he concedes that the Judpge now
sould enlurge that time under 6(b) as to motions for a new trial.

DEAN MCBOAN: WNo,

MR, LUMANN: That is not under 59, 18 1t7.

THE GHAIRMAN: Am I right about that? Under the Rules
as they stand, can a Judge enlarge the time to make s motien
for a new trial?

MR, LEMAHN: No, besause that ls 59,
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JUDGE OLARK: I should say no, except as stated there.

~There 1w an exeeption or two, but generally, no,

MR, LEMANN: My refepence was wrong when I spoke of 59,
Under 59 the Jwige now has no diseretlion.

M, DODGE:;  That is right,

HR. LEMANE: Xéux @sin%‘zs that if he has no disore-
tion under 59 to give an enlargement, nolther should he have -
¢isoretion under 50(b), 52(b), or 60{b), because they are
anglegous eltuations,

- JUDGE CLARK: Yes, that is the general line. Of eourse,
you moy not think there is an analogy, but there is a general
anglogy. I might say I should suppose an additional reason for
60(b) was that it was & longer per od, and we wanted to put a
definite limit on 1%,

THE CHAIRMAN: That 3.# the oix months for fraud., That
cleavrly ought to go in. |

WR, DODGE: 7The absence of the sbsclute prohibition
undsr those other three rules hasn't caused any trouble.

DEAN MORGAN: Which other three?

MR, DODGE: 50, 52, and 60.

THE CHAIRMAN: As I understend it, there is a confllot
of authority of courts as to vhether thls brosd olauss dosy op
dees not override the limitations in some of the other rules.
We have 10 gettle that amblgul ty, asnyway.

MR, LEMANN: The only ﬁ@ﬁfﬁé?@?&?, really, has been
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under 72; A8 that right?

UEAN HIRGAE: ©h, no,

JUBGR OLARK: Mot on only one; 60{b} slse,

MR, LENANN: But not 52,

LEaN NOHes:  2%(s) has been,

JUDGE OLARK: I don't think there has been any par-
tiouler conflicot as o 59, the new trial, but I don't see why
there shouldn't be. Hey I guess I am wrong. 9 ia alveady
@gézg@§@, That is right. You would let that stay exvluded, -
wouldn't gou? |

MR, LBMANN: Yes, I should think so. The qa@gtiaﬁ_
really 18, has there been any senflliet now in the decislonsg
as to 50(b) or 52(b)? There has been ns to 25(a) and 60{b), is
that aorreat?

JULGE OLARK:  And 73(g).

MR, LEMARN: And 73(g). |

JURGE OLARK: Have there been any on the others?

PROFESION MOCHE: I think not.

THE OHAIRMAN: You would have to leave 52(b) the sanme
ég & motion for & new trial, besause 52(b) provides that a

motion for a new trial and & motion for amendment of finding
san be lneorpirated together, and 1L one has %¢ be made in 10
days, the other certalnly would have o be.

How do you want to treat ﬁﬁia?‘ Do you want te take a
vote on 1t subdivision by subdivision and get 1t settled that
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way as %o whiloh of thess seetions shall be smended in our pro=-

. posed anemlnent?

SENATOR PEPPER: May I suggest that 1% would be slmpler
to tuke a vebs on this resolution covering all of them, and 47
that wevre to carry it would settle the question? If 1% were
defested, then we e0uid talte them up one by one.

Just to bring 1% before the Uommltiee, 1 move the
&@gﬂé@@ﬂt suggested by the Reporter as applicable o all @
96081 one spocified,

DEAN HORGAN: I ssoond the motlion,

THE OHAIRMAN: If you are ready t0 vote on that, all {.

—

in faver of that say "aye"; opposed, "no." ‘That seems %o be
oarvried.

MHE, HAMMOHD: I am not sure you are gelng to get rid
of the Alnsworth case under 73(g), which reslly brought 1% up.

THE CHAIRMAN: What does the Alnsworih case hold? Was
1% a stipulation cuge?

MR, HAMMGND: TLook at 73(g), the lent sentence,

THE CHATRMAN: Yes.

MR, HAMMOND: *In ell cases the distriot court in its
dlsoretion and with o withoubt motion or notice may extend the
time for filing the record on sppenl and doocketlng the astion,
if its order for extension is msde before the expiration of the
period for filling and docketing ﬁa»e?agiﬁﬁlly presoribed or ag

extended by a previous order...." What happened in the Ainsworth
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case was that the motion for extension was net filed until
after the ordginal period. |

THE OHATIRMAN: I know, but the thlng you Just passed
is not in sooordanss with »hat the Reporter has on page 15.
You remember, we struok out "beyond the time stated in them"
and sald "except as stated in them", which would mean the time,
the sonditions, the limlts snd everything else.

HA, HAMMOND: I understood that, but turning bask %o
5€b}§ the sourt in the Third Glreult in the Alnsworth case took
thet provision of 6{b) whish saye that "upon motion permit the
ast to %Eoéﬁﬁ@ after the explration of the apecified peried

where the Pallure o ast wae the result of exousable neglest...!
That is the provision which they sald still applied, altheough
I don't see how they did it in the faee of our expressg Hro-
vision in 73(g) that 1% must be done before the time expives.
Hy point is that you ave still ledving in 6(b) the preovieion
yhieh I Just pread.

‘ THE CHAIRMAN: We are also stating something that
isn't in 6(b) now where we say "but 1t may not enlarge the
period except as aﬁat@ﬁ in those mules.?
UBAR MORGAN: Exoept as stated in 73(g). That is what

it says.

W, HAMMOND: You think that 48 what 1t says? Yes, I
guess 1% does,

{HE QHAIRMAN: It saye, "Except as stated in those
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rulosg, 1t can't be done after ﬁh@.ﬁiaa.h&a explired.”

M, HAMMOND: I puess 1t does,

?ﬁg OHALRNAN: The Reporter will cheok that up and be
sure that we have 1%, snd it is probable that the phrase 1
substituted, the words "heyond the time atated in them®, may
havs 1o be elaborated and scmething sald about "excent as
stated in them and wnder the conditions ég stated in them."

JUDGE OLARK: ALY plpght, 1

MR, HAMMOND: In other words, all that the Uommlitee
ige doing in this osse is outting out, making 1t perfestly olesyr
that after the time has explred for filing the record, then the
Dlatriot Gourt cannot sxtend is fu?ﬁhai fgr any peason. In
other wordas, & man can't come in after the 40 days have expired
and say, "Oh, I Just cculdn't get this pesord up; the astenog-
raphers souldn't get 1t up fast enough,®

THE OHAIRMAN: That is the intention of the Counittee,
and 1€ that phrase doean't quite de it, the RHeporter will fix
it up.

MR, HAMEOND: Yes,

JUDGE QLARK: There is Just one matfer here. We put
in 25(s). WHr., Moore calls my attention to 25(d), which should
g in too, I suppose. That is the alx months after the sueces-
gor tankes office. |

THE CHAIRMAN: That 1s 25(s) and (d). We will held
you responsible for going sll through these Rules again and




1370 Ontario Street
Cleveland

51 Madison Ave.
New York

540 No. Michigan Ave.
Ghicago

" National Press Bidg.
Washington

The MASTER REPORTING COMPANY, Inc
Law Stenography © Conventions © General Re'por{ing

76

seolng that we are not omltbing any eection we ought to have in,

. bescause 4% would Just be poison 1f we d1id that,

JUDGE OLARK: A1) pight, we will go over 1t agaln.

THE CHAINMAN: Ie there snything more on 6%

JUDBE CLARK: Do you wish to do anything sboub the
etipulation? I offered to bring 1t wp. I am not #0 sure I
disagree with %E% sotion of the eourt, but I certainly think I
ought to bring 1t before you, anyway. Have you all got the
geié%% 1 shall resd 1% to you, Thie is feom the Ghairman of
the Insurancse Hectlon. A

JUDGE DUBXE: vhat are you talking sbout now, Charlie?

JUDGE OLARK: Stipulation under 6(b), stipulations
rarying.

THE gHAIRBAN: You mean & stipulatlon-- 7

JUDGE OLARK (Interposing): Of the parties.

THY CHAIRMAN: e-for extension of time whers the court
haan't granted or has refused to grant an extension,

DENATOR PEPPER: It ig»g@aeﬁglxshiag by stipulation
what the rule would otherwise forbid.

DEAN MORGAN: Thet is right.

JUDGE CLARK: That is true. The Third Oireult said
"§o," and theme gmentlemen say, "That is too bad." ?ﬁg? went to
pat in that & stipulation 1s good. They eay: "Attention is
called to the oonstruetion of this pule" { 6(b) ) ™n Crange

Theatre Gorporation where a default judgment was entered even
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though the parties hed agreed by sti§aiétiﬁn 0 an snlargen

L 0fF the time. The phraseology of the rule Justified the con-

atruction, but we recomaend that there be added to Rule 6(b) a
provision allowing parties to extend the time by stipulation
to be signed and filed in éhe gsourt before the expiration of
the period originally presoribed bul with proper provision to
prevent wnwarranted delay."

. THE OHALRHAN: XIf we 4ld that, there len't a time 1imit
wiﬁ%iﬂ thess Rules that eouldn’t be wset aside by stipulation,
¥s have $0 be eonsistent sbout 1%,

Before we pass on, how doss the Uommittes feel about
allowing parties o stlpulate exiensions without an order fyom
the court?

HR, LEBMANN: I move gﬁ ave against 1%, They must get
an order of the sourt. They can get an order 1f they are en-
titled to 4¢. I don't think they should be permitted to do 1%
without 1%. 7

MR, g%ﬁﬁﬁﬁﬁ: I think the Rules say 80. You remember,
Mr, Hitohell, at sll the procesdings on the Hales at Uleveland
and New York, nearly everybody asked the queastion, ocan you ex-
tend time by atipulation? I think youw ssid in Hew York that
you sould as for as the partics were concernad, that they
wouldn't objleot, probebly, but that you might run into trouble
with the court later.

THE CHAIRMAN: That would answer 1%, wouldn't 1%? The
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court might not recognize it.

| JUDGE GLARK: O©f course, the case iltself was a little
stiff, There la no doubt about 1t. They went ahead and entered
‘a defavlt Judgment, and £ think there wss an appeal. It yas

an affirmance of a default Judgment where a stipulation had

ween enterad. |

THE CHAIRMAN: There are a lot of questions that law-
y&ra agk that ws don't have %o answer ln these Rules,

MA, é@ﬁﬁ%@: Tou san't anewsy all of theu.

THE CHAIRMAN: What I should like 1o know ls whetheyr
any court hag held that nobtwlthatandlng the Dlatriet Court
hasn't made an order of extension on these things, thé parties
may affectively extend 1% by atipulation,

MR, HELTZ0FP: I don't think there are any reoorted
sases on that.

JUDGE CLARK:Y I don't think 1% wma held that way.
This was a holding the other way. ‘

THE CHATIRMAN: As long ag they haven't held that you
ean do 1% by stiosulation, what do w8 need to 4o about 46

SEHATCR PEPPER: Isn't there something to be ssid for
Hre. Hammond's thought that if we really mean that they are not
to be permdtted %o do 4t by stipulation, we ought not o leave
that inferenss, but to aay so? It veours to me that it would
be a very simple mattor, 1f that iz the sense of the Uonnittee,

fer the Reporier 80 1o phrase the amendment that has juat been
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&gg?é@@é by saying, in substance, that %hére shall be no sn-

» lavgement elther by stipulation or by order of the cowrt except,

and s forth, If that is the sense of the Commitbtee, 1% would
not reslly meke a cumbrous addition to the amendment to cover
this a8ipulatlion case,

THE QHALIMANY You capn just add a olause, i you wang
to, that stipulations shell not be effeotive wnless affirmed by
sp order of the sourt,

/ BENATOR PEPFER: Yes, In order to get the sense of
the Commities, I move that the smendment when finally phrased
shall exelude the extenslon, by stipulation not approved by the
sourt, of a time which the court without stipylation ocould not
huve authorized, |

PROFESSOR CHEARY: What is the implication of that,
denator? ' B ,

HE CHAL®MAN: That ﬁééﬁ@ that as loag as you stipulate
within the wltimate limita, the court can act on iz and the
stipulation lg good.

Yeo,

THE CHAIREAN: 4s 4% gtande now, even 1f a stipulation
le within the time that the oourt has power %6 extend and en-
lerge, 1% len't good, Isn't that so?

SENATCR

PEPPER: Yes. 1 consolously made the motion
to give to the parties the latitude of stipulation within the
1imit of the court's disoretion, but not bsyond the limit of
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dligeretlion allowsd %0 the eourt by the Rules. The other view

. 18 not %o sllow them by stipulation 40 asccomplish whet in the

exercise of 1¢s dissretion the court might do but had deelined
te do or had not been asked Yo de. If the stipulation is
limited to the periol of dlsoretion sllowed to the oowrt, and
if 1% s further required that the stipulation must be approved
by the eourt, I don't think we ghall have any osunflicet betwsen
eounasl and cowrd, boosuse the sowrd g@alé either approve the
stipulation or dlsapprove i%.

THE CHAIRMAN: I aldn't understand you. I thought you
meant that the parties could gﬁi@ﬂ&&té without any astion by
the sourd i they kept themselves within the 1limits of the
oourt's dlsoresion. You didn'l mean that?

SENATCR PEPPER: I mean that the stipwlation must be
approved by the court and that even with court approval it ahall
not operate 16 extend the time beyond the 1imit of diseretion
whileh the court sould have exeroissd without stipulation. That
is what I waa frying to say.

PROFESSOR SUNDERLANDS Wowldn't the s tipulation reslly
operate as the basis upon @@ieﬁ the sourt night exerolise iie
disoretion? We needn't say snything about 3%1§ﬁ;&tian,r Pat 4%
in z2nd let the court use 4% as the basia,

. SENATOR PEPPERs I don't think A% is vitally luportant,
but & dla think, the question having come up, we might as well
éiS?@sé‘éf it by»g vote instead of talking sbout it., Why noi?
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I put the reselution just to take the senes of the Oommitime,

,and i they think 1% is noi luportant, they can voite 1t down,

I A3l Juat vote "aye" &v sz o ouppOri wy owh resolublon,

THE OBAZNMAN: I take 1% there ia a sevond,

DEAN HORGAN: I second $%.

THE CHAIRMAM: AL1 in favop of the Sepator's resoluw
tion ssy "aye™; opposed, "no,*® |

SENATOR PHPPER:  Unenxpsobed atrengihi

DEAR MORGAN;  Urest enthuslasm on both sildes,

THE GHAIRMAN: The Uhalr thinks 4t is pacsed, G

MR. DODGE: The only questlon s as t0 & %%%ga%a%ié;“é§§§*
net approved by the cours, Lan't 18? That 18 the only thing
that has made any trouble,

PAOPESSOR OHERRY: I don't think that mests the polng
that was sent in to the Heporter. They want stipulations® i th-
ous approvsl, | .

DEAN MORGAN: But this pertisular provision clesns 1%
wp.

PROFRASOR CHEARYSY We were in doubt & moment ago. If
you heve the spproval of the eourt, you really have an opder of
the eouwrt. I don't think 1t means any thing.

HE, LEMANN: This 31$§1y Halls %ﬁ%@ that thors g
nothing doing on this ldoa of &%&gﬁig%&ﬁﬂ&-&i%ﬁa@% an opaar of
the eourt. That 1e the idoa of 1%, an I undoratand 14, Bvery-

body agrees that they smst have an oprder of the eourt. Mp.
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Hammond says that you had better tell them that because some

- of them don't know 4%, and make 1% plain,

THE CHAIRMAN: wWhy not make 1t that & stipulation
without an erder of oourt shall not operate beyond the tlme?

SENATOR PEPPER: Then the implioation is that with the
approval of ﬁhe.aaagz, it nlght éﬁl%@g@ the %time indefinlitely.

| PROFESSCR SUNDERLAND: Thet 1 the trouble of taking

up the stlpulstion at all. You don't know jSust wvhat effect it
W11 have. |

MR, LEMANN: Are you going to make provision for
stirulations only with respect %0 time? Perhaps you should putb
in & genersl article that no stipulation should he valld with-
out an order of court and that the order of court shall be
subject to all the lLimitatione hersin contalned, or do you want
to ao that? |

THE CHAIRMAN: The trouble 1s that you fellews talk
one way and vote ancther, I s&ail put the reselutlon agsin.
It was & week-kneed kind of vote. All in faver of dealling with
the 321?&1&ti§ﬁ3 by the Senator's suggestion will ralse thelr
hands, |

«so Three hands were ralsed ... T

THE GHAIRMAN: fThose who avre oppose raiss thelr h%gﬁéé

ess Flve hands were ralsed ...

THE CHAIRMAN: The motion ls lost, Your voloes are
woek, but your hands are strong.
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Have you anything more 1o suggest on 6, Mr. Reporier?
JULGE CLARK: We made one comment on the matbter of
the tlae. I gusss nothing osn be done sbout 4%, Page L7. 1%
has bsen held that this does not spply in the Ulrouit Courts |
of Appesls, I take it our friends of the Griminal ﬁaigg 0 ome %

mittes cen %ake oare of all those matters, Ian't that 89, My, %

Hol tzoff?

Wi, HOLTZOFY:  Yes.

. THE CHAIRMAN: Some day we shall have o get an amend-
ment to our enabling ast and brosden 1t out to cover ths Courts
of Appesls a8 well se the Dlestrict Courta. We are doing 41t in
a bask-handed way all the time, aay%ayg Has any member of the
Gommistee an lndependent suggestion for Rule 67 If not, we
will o t6 Rule 7.

JULGE (LARK: On Rule 7 there are two or thres rather
small textual changes, There 18 also a suggestion which ie
somewhat interconnested with the discussion of Rule 12 as to B
whether a simpliflcation &eﬁlﬁ not be had by putting the tine
limitation to Hule 12 in here. I don't know how much of that
you want 0 tske up at this moment. I can spesk gf‘ﬁka amall
textual changes if you wish, opr a?aak of the whole businssa.

THE GHAIRMAN: Take them in the order in whish you
have them here, |

JUDGE CLARK: On the firat, there has been some ques-
tion in the cases us $o what you do with the reply that the

.
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lawyers file even though it ig not suthorlzed by the rule.
There are certain decisions--and I guess I have been ag re~
gponeible for them as snybody--which eay that the only effeet
they have ls as admissions. I an not sure that we need o ¢
or con 40 anything %ﬁégt that peint. The fact 0f the matier is
that lawyers g%&;& f911§§~tha£?~e§ﬁ practice notvl ths teanding
the rules. That coours a great deal, for exsuple, in the
Bouthern District of Hew York as o bills of partioulars; that
ééé@?g in Uonneotlont a8 o f%@i;@a, where a reply is freely
permissible. I bring that uwp, and I an rather inelined o
think that we should jJust leave it.

The vroposed small change ég-a Little differont point.
In the rule we gay that yhers a sounterolaln is pleaded there
shall be & ?@?&? if the enswer containe a counterelaim. A
little question hag arieen as to what. the reply should be %o,
whether i1t should be to the counterclalm or o the entire
anawer. Wr. Hemmond has suggested that it should be to the en-
tdre answer. That appears on pages 7 and & of our gupplemental
sugzestions.

THE CHALAMAN: why ehould the new matter in the answer
net constitubing & counterelainm have to be replied to if there
is a counterolaim in the anewer, wvhem 1% dcesmn't have to be
replied to 1F there isn't & counterelaim?

JUDGE OLARK: That 1s what I should say. I should
think that we should not vequirs that, and I should think that

4
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if we were golng o require anyihing, it oughg %e‘bs vhat we

. put at the top of page 19 "and there shall be & reply %o a

eounterolain denominated ag sueh®, I an frank to say that I am
not suwre that this has ralsed enough Wwouble., It 19 a guestion
of taste. There L8 & slight ﬁgﬁigﬁi§§ thers
elaarad Wp.

loh sould be

HR, ROLTZOFF:  Don't mest lawyers assume that yoa bhave
to reply only to the sountewelain? I think that has been the
ous bonary understanding.

JUDGE OLARK: 1 don't know,

HA., HOLTZO0PFs I bellsve 80,

JUDGE OLARK: I think that is ﬁéz an unnatuwral assunp-
tion, btut this all goes baok to the faot that in the ?a?ié&g
states the zuley differ, L am rather afraid that probably the
lawyers asgune thad their looal @?ﬁétié@ 285111 obtains under
the Federal soyvice, whichever 1% 1s,

THE CHAIRMAYN: The pressnt Bules do pin 1t dowm %o
this:  The rule says, "and there shall be a reply, if the answer
contains a evunierelain denominated ag cuweh', That has an
amblonl ty bocanse 1f thers is a ?%§i§’§§@é1§ boacause the asnswer
sontalng a counterolals, %y@gyggzgg iz ﬁay be & reply fo the
vhole answer, '

The smendmen® propessd is "and there shall be s veply
to & counterelalm denominated as suoh’, whioh olarifies 1%.

Let'a declde that, |
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JUDGE DONWORTH: Ig that ilmportant snough to make a
shange in bthe vuls? Jappoass & nan aces roply 0 the new mailer

that $8 in the answer, is there sny harm done 37 he wants 1o

THES QHASRHAN: The pelat is, suppovse he dosen't.
Suppose he answers only the counterelalm snd ﬁ@%éﬁ'i{%ﬁy arny -
thing about the new matber. Then the other louwrer gets up and
saye he has admiibed the aliéggﬁiﬁag in the new matier ln the
&ﬁéé@? not sonsiltubing s ecunterelalsm bessuse the Nules aay
there shall be a reply 17 the answer contalns a8 counterelaln,

JURGE DONWORTDH: 1 should think the eontext there
indionted the nuprpose,

THE OHAIRMAN: I ghould think s0. I eertalnly would
net draw an snswer 0 apply to anythlng else but a es&aﬁ%ﬁw
sladm. I den't know., What brought this to your attention’
Have there been any decisions on 187

DUAR HORGAN: A letter by Becker,

JUDGE CLARE: I don't think shere have been any ques-
tioens, It hag been ralsed h& Hr, Pilke, and he has some in the
Federal ﬁulgg,ﬁﬁfviéeg He dién'y have any g&é@@; aid he? Do
you Pomenber?

FROPESSCR MOORE: I don't think 9o,

Hi. HOLPZOPP: I don't think thers is any sase involve
ing that peint, Judge.

PAOFESSOR HCMAE: Home lawyer wrobe about 1%, too,
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JUDGE OLARK: ¥eg, I think some lawyer did.
DEAN BOHGAN: & man nened Beckey.

SEHATOR

Sl in the Bastern Dlstrlet of Penngyle
vanie the praciice is invelerately to file & reply 4o the whole
answer whethor 1% has a‘aégﬁﬁﬁﬁﬁlﬁiﬂ in 1% o not., I mean they
aocn't seem t¢ he able e get away from the old ides of replica-
tion., I haven't observed that 1% csuses any trouble. |

PRAR MORGAN:  In Maryland they £ile answers to metions
now.

THE GHALIWMAH: There is a broadsy guostion that has
been troubling me, I was troubled sbout 1% when the Ruleas were
adophed and have Deen troubled more ﬁﬁéﬂt it since. éh@t is
whethar we were wise in eliminstiag & reply, beoause 11 has
eume up dn 80 many cases, Lupptse & man lnterpises & delenase
settlement. The »laintif? acesn't have to reply, ond you csn'g
pin hin down on the pleadinge to vhether he adulis thai thape
was & settlement or not and whether he admlis, 1L there wes one,
that 1t was fraudulently obisined op not, unlesg you go o
aourt for & motlon reguirving bhim to reply. You can forge a
reply cut of hlm, snd you may gebt an sénlselon right awey thatg
wdll glve you & pesition fﬁ? Judgment on the plead@ings in the
Gase., BHul if you ééﬁ’% ot & reply from him, you have $o go t0
trial, ‘Yaks the Sgatatﬁ of Limltations casesn, Lhe Hiatute of
Limitations in tﬂﬁ‘mat%é? of devense, dupptse a plainidile

brings a8 sult, It may appear that more than slx yesrs have
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#lapsed slnos the osusze of actlon, but that dcesn't nalke the
aemgigiat aefestlive. That ls & defernsnt of defense which may
nover be ralsed, and the defendant puts in an answer snd plsads
the Stotute of Limitationa, That doesn't settle 1%, You san't
make a notlon foy jﬂﬁgmaﬁ% on the pleadings bsouusé the siatuie
haa beon 30lled by %h%rﬁéféﬂéaﬁﬁ*g balng éu%siﬁ@ the jJurlasdie-
tion or under gusrdlanshly op halfl a dozen other things. The
plalntdf? has o right to pub in a reply and defsat that defense
by an sllagstlon that the statute hasn't pan, although the six-
yeap perlod has pasaed, boocauss %h@ dofendant was out of the
Jurisdicetion pard of the time.

i have lad sone %ﬁ?ﬁ%&?ﬁﬁ@ﬂﬁéa with our ARsporter sbout
the question of vhother you palae the Jtatute of Limitallons

under 12(b){8), I think 1% %s, on & motdon for dismissal on the

Cgeound that the complalnt dossn't state any cauae of sotlon., I

say you ozn't beeause that mobion 1s a motlon to strike only
what 16 etated ln the complaing. The complaint doesa't have e
negative the Sbtatute of Linltatienc, i% de an affizmative de-
fenase. The comwplalat is né% defective moyely because it shows
& slE-yoor porlod slapsed unless it also affirmgﬁi?aly’éa$§ﬁ
that nothlng haes happoned whieh éauié toll the Statute of
Limlistions.

B9, under cur praotlice without any reply, i1f you want
%o ralse the @%&%ﬂ%ﬁ %f’Limi%ati@ﬁé you can ralse 1% in your

andwer; there le ne roply, so thers is nec chance for the plalntdiff
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to defent the dsfense by showling thait the statubte was telled

Lo any resgon. The only way you gsn ralse 1% 1s not by a

ﬁa%iﬁﬁ o disumiss op a notlon Tor jJuagment, but by & anotlon for
sumnary Judgment, In whiel you silicek in your affidaviis aboutg
thls sistute, which challenges the plalntiff then %o put in
seme affidavits showing he has proof thet the atatute wus

tolled, that the defendant wee ont of the jurisdloetion or some~

thing.

i think of a great amany tases whers %ffi?@éﬁave'éaa
fensas are slleged, in whioh &% is to the grest advenltage of
the ewpedltious deternination of the caese, relleving the de-
fendant from going on apd getting ready for trial shen he real-
1y cught te get a Judgment on the »leéading 47 the reply wers
exaoted. I hsave never besen qulie sure why we didn't sak for
a reply in sueh eages, allepging in the reply that the vsss was

setliled or =% lssz8t challenging the set{lement on the ground

that 1% was fraudulently obtained. As bhinga atand, all the

issues that the plalntiff nmight ralse about affirmative defense

can't be developed uwniil there la a motion for summary Judgnent

or an interprogatory ezamination before trisl in which you dig
up issues. Hy notion about using the maahiﬁerg of depositions
before trial and sll that ie not 80 much t© dlg up the issues

a8 3% ie %o find out wvhat the ovidense is going to be, 0OF
oourse, we have means 56 pubmit interrogatories to the pleinsiff

and ask hlm vhether he admlte or deniez that he signed the




1370 Ontario Street
Cleveland

g
g~
£ o
g =
25
=&E
nd
wy

The MASTER REPORTING COMPANY, Inc.
Law Stenography @ Conventions ® General Reporting

540 No. Michigan Ave.
Chicago

National Press Bidg.

Washington

$0

roleans or wvhatnod,

HH, DUDGE: Ien't 4% enough %o give the ocowrt, a3 wo

have the power to order, a veply in a osse 1ilke that?

THE GHAIRMAN: There is a2 lot of rigmarole to 320
throuph with, You have o go to the cowrt and say, "Here, wve
have plesded relesse ﬁ?)ﬁﬁatuﬁé of ﬁimiﬁaziﬁﬁg. How we want
the plaintiff %o be foroed %o come beok with a reply and admdb
the truth sc we can meke & motion for summery judgment.”

| JUDGE OLARK: Mp, Chelrman, 17 I might speak sboub
this a 1ittle (if you reeall, I aidn't speak about 1% in the
old days, s¢ perheps I may epesk now), there ars two or three
thinge T0 be esld. In the fivet §1&ﬁé, I éon't think the plead-
ings should be of the importance thet they shouléd be pressed o
theee far corners, @0 to speak. I just don't think you get
enough out of pleadings to make them worth while,

A to thie rule, the rule we adoipted ls one of the
mejor rules in the ococuntey. Lt happens t0 be the New York
rule, for example. It h&s»h@@a sdopted very oonaslderably. It
has as moch stending ss the other rale. 8o, vhen we followed
the hablts of thse lawyers, we were following the habite of peve
haps the more numerons lawysrs in the osountry.

The other rule, the rule of snswering affirmative
égfaagsg, has on the surface snd as established in the sases
ﬁﬁéé? sode ?leaﬁiﬁgs one major defect, and that is that ncbedy

oould tell what an affirmative defense is. You §§39$'§€111ﬁ§w,.
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to be sure, vhether 1% 1s affivmative defense or not. Thars

. were Lots and lots of cases teylng W define whether ¢ was

something that had $0 be answered or not and whether the penal-
tles of fallure to snswer should apply in & ceritaln osase, and 1
think that is one of those shadow-boxlng things that we ought
b0 pet away from. HReally, why should we be gpending time un
prelininary notions and deciding whether 1t 18 an affirmative
aofense or not? It seema $0 me that the rule is working pratty
%ﬁii; In 2 case that came down n foy days ago, we applisd tﬁé
rule with L¥s corollary, whioh 1s that matter whioh 1s not re-
plied to stonds elther denled or volded as the case may be. I
den't polieve we are having wafortunate results.

n the point ra&éeﬁ as L Wwying affirpative defenses,
I must say that ¥ am &ll for having them brought out, waen ! they
osn be, by affidGavits, end the faot of the mebter is that that
is being done »i

ght along mow, partieularly with reforvencs o
the Statute of Limitatlons, Home vases have ralsed doubt about
1%, bus 4f you will leok in Mr. Hoore's last supplement at the
citation that I have given here somewhere, you will ses that
what geems to be the majordty of vases are allowlag it o é@
tested that way, It ceems to me 1% L9 belng done with exeel-
lent result. |

THE QRATRMAN: Tested by what smounts te a motion fer'
sumnary Judpuent.

JUDGE QLARE: Yes, It seema %0 ne that thai ig
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expeditions and useful and that ao one ls harased by it, Elther

. adde brings to us the issues on the peoint. Bo I thiank, really,

thers wore good reagons for the §é§§§i$§ of the rule original~
1y, and 4% has worked pretsy well.

THE CHAIRMAW: You ave probably right sbout it, 1
had my nisglvings, |

Have we woted on this propesal: "and there shall be
& reply t¢ a counterelaln denominated as ewsh"? Do you think.
m};%é.s important %amgh to make the chenge? Is there & notion
pending? I have i§g§ the thesad of 4%,

DEAN MOHGAN: 1 move that the change be made,

JUDGE DOBIE: Wnst was the motion?

THE CUATHMSN: The present rule days there shall be &
reply Af the answer sentoina a oountorclaim denominated ss sush.
The Beportor sugpests i

=

't there is an ambigulty there, if the

answedy does eontain o counterclalm, whether you have 0 reply

e all the other stufl except the counterelalm,

JUDGT DOBIB: what ls e, Horgan's motion?

THE CHALHMAN: To adopt the Heporter's suggestion for
the verbal slteration in the rule.

JUDGE DOBIE: what 18 the alteruation 0 apply 0 sudh
counterelalns?

’ THE OHAIRMAN: "and there shall be a reply $0 a counter-

elaim denominated asg such", %ﬁiﬁk 1imits the reply to the
sountereiain,
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DEAN MORGAN:; And likewlse %0 a crose-olainm.

JURGE ULARK: I want %o bring that up, toe., That is &
further point. Me, Hammond has brought out that we have not
covered ap onswed o 8 orovss-oledm or fo a third-perty nswer,
That ie dleoussed on page 7 of the supblemendsl discussion.

| THE CHAIBMAN: Do you reoommend thal your proposals
be enlavged to cover his point or dontt you? _

. JUDGE OLARK: We sald that we didn't think it was
?galiy nagessary. What we sald 1s at the to» of page &,
fapparently the 44ffleulty indlosated has not, as yel, been
ralzed by the ecurts.t ‘

THE GHAIRHAN: You say the same thing ?ég&?@iﬂg the
original, proposal,

JUDGE CLARK: fTuat is true. I em frank to say I don't
conalder that elther cne of thess is very importent. It is per-
haps 2 11t%le sidition to olavity.

THE OBATRMAN: A@?&?&Q%&? there 18 no declslion on this

subjleat. There doesn't seen $0 he any row sbout LB, Wy should

" we think of & verbal aﬁﬁagﬁ that some of the lawyers have su-

gested? ALl in favore- ‘

SENATOR PEPPER (Interposing): Pefore you put the gues-
tion, may I ssk, 18 it intended by luplication to meke it ifm-
proper or out of order to flle & general repliocastion or reply?

THE CHAIRMAN: No more sc than it 48 today.

BENATOR PUPPER: That 48 whet 1 thought. In terms the
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mare siatement is such as 30 olarify the relation of the reply

_te the counterelain and leaves the general »rastioe unioushed.
THE CHAIRMAN: Yes., I think if 2 man puts in 2 reply

when 1% isn't necesaary, probably to the extent that 1% is an

admigaion =

mAnst his interest, it would be Bn admission of the
faots, but AT 41 was a pleading, probably it would be dlsregard-
ed.

SENATOR PEPPYR: Tea.

PROPROYOR SUNDERLAND: Has there heen parfiewlar use
of our provision that the souwrt may order 8 roply 0 an sngwery
Tae plalatiff never would ask for 1%, and the defendant nover
knows any basis for 1%. 1 wonder how 1t has worked.

THZ GHAIRMAN: I tell you why the defendant won't pe-
sort to & motlon to vequire & reply. If ke pubte in some affirm-
ative defsnse like a release, instesd of going to the eourd
and teying to forge the plaintifl to reply %o 4% or 1o suy it
ig a0 or Lsn't so, he Just makes a shoyi-cut by metion for
sumnary Jwigment, boeosuse if he makes the netion sgainet the
reply, then he has to make anocther motion for Judgment on the
plesdinge and has two motions to make. 80, why net hit 4t by
& sumuary udgment mé%;ga and be done with 417

PROFESBGOR SUNDERLAND:  Oupy anthorization of that meo-
tion is superfluous, really, snd of no practleal wsee,

JUDCGE DOSYERT: I think the plalntlff might nove Top

a reply. As the Chairvman gsays, perhsps be can get the same
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result in an ensier way.

THE CHAIRHAN: The defendant, you mesn.

JUDEE DONYERTH: In one of the Imstitubes the quection
came up waen the sitabement was made that if the plaingi??
wanted $0 show thet the defendsnt's defense had really besn met
in some other way, 1like %‘?§12%aﬁ or fraud and all thosze things,
the plaintif? mizht woved thetl a reply be required; he might
himael? move,

h - PROPERL0R BUNDERLAND: He wouldn't move to Loree the
dlsolosure of sometling that he mlght Just ss well Reep sesvret,

THE CHALRMAN: No, The defendsnt ia the one who
normally would Qemand & reply.

PRCYESOOR DURDERLAND, Nepmelly, a1l that he could say
ig thut he has filed an offlirmative defense and doesn't know
what the plalntiff is golng te nay. He would like %o know., Do
raslly, he hag no beels at &1l for his application.

THE GHAIRMAN: He has a basis for 1%, but there arve
plenty of other means of gotting at the same result under the
Aules,

PROFESGOR SUNDERLAND:  The seme basie that he always
has, howsvar, whenever there is en affirmetive defense,

 THT QHAIRMAN: To get the question wp, shall we adopt
thils onendment or shall we noi? ﬁli in faver of 4t rajise their
handa, ’

JUDGE DOBIB:  That is on the eounterelain?
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THE GHATRMAN:  Thet 1s c¢henglng the verblage 20 as €0

.make 1% olear that the reply is to the counterclalm alone and

net o any other part. 617%321

ees About five hends were ralssd ... —

THE GHAIRMAN: A1l opposed?

cev One hand was ralesd ...

THE COHATREAN: The "ayes" heve 16, HNow, Tharlie, go
on.,

h JUDHE OLARK: I em not swre whether you want in these

provigsions as to gygég%ézsim or not.

THE CHAIRMAN: To be sénslatent, they ocught to be in,
shouldn't they? |

DREAN HORGAN: A1) you have o do there is to sirike
out & lot of words. "An answer o s arosa-clainm, " You don'g
need %o say "If the answer oontains a oposseclalim.”

THE CHAIRMAN: The words "1f the answer aontalng? ave
Aoy outs The way 1% reads now isr "thers shall be a reply %0
a sountorolain denominated as sueh", The gquestlon is whe thepr--

JUDGE OLARE (Interposingls Mo, 4% dossn't come wp
right here, It ocomes up in the latter pavrt of the ruloe where
i% says the court may order & ?%$1§,t§ an angsyer. The auestion
is vhether we say "to aa'aﬁggﬁg*ﬁs;g eropa-oledn, of $o a third-
narty anawep.? |

DEAN HMORGAN: “Any snswer.*

JUDGE OLARK: It soems to me that "snower® veally mesns
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any answer,

DEAN MORGAN: That is right.

ME, HAMMORD: ¥Xes, but then you speoify a third-purdy
snswer and leave oub an answer to a orces-cleim, IT you have
an snswey o it, can the court order a reply o an enswer o
a oross-clain? I say, not under the Rules,

DEAN MORGAH: Why not?

’7 M. HAMMIND! Beosuse you say "anawer or & third-
party answer?, but yow don't say "answer to a eross-clatim,®
| DUAN MOMGaN: You are saying "enswer 1o o oross-clalim,”
aren’t you! "thers shall be a reply t¢ & couwnterclalim dencom-

inated at sueh: an angwor B0 & oross-olaldm, ...t

MR, HAMHOND: That ig a 4ifferent thing from an
orainary answer, |

SUDGE OLARK:Y This 48 in the last aentence of the
rule, wvhether to insert "answer Lo & ovoss-claim®, Textually
I suppose ¥r., Hamnond is covrrect. Me, Homond 1g always a
perfectionlat, I think, '

WA, HAMMOMD: I think probably the Comuittee %ﬁ%&gﬁ?
that the word "angwer" covered 1%, but then they speelfy third-
party anawer, and they ought $o apeolfy snewer 0 & eross-clalinm.
Pon't you think geo, Mp. Morgan?

DEAN MORGAN: Yes. I figwred you ocould strike out
everything after "answer', making it & vreply to aﬁy answer,

THE CHAIRMAH: What pertionlar seotlion of the rule do
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?éﬁ woant o amend?

DEAN HMORGAN: The lazst gsenbonoe,

THE GHAIZMAN: T{a)?

DEAN MORGAH:  Yes., "Ho other plesding shall be
allowed, sxeept that the court may order & reply %0 any answer!
or "o an answep,t '

MR, RaMueoHp: I think Iiwould prefer it the other way.
ﬁz§% gourt may ovder & reply 10 sn andawer, 10 an shawer o a
erosg-olaim, or to a third-party snower,"

UEAN MORGAN: I don't sees the use of the dpesifisation.

THE CHAIRMAN: I éon't quite understend %, what do
you think ought v be done?

JUGGE OLARK: 1t 3= hard to say whether we should pers-
fent or wihether we should ohange only where the thing seoms
doubtful. It hasn't geoemed %o me very doubtful, snd I waan't
vary strong for a change. Of ocourse, there is the Sexbual
eriticlsm. You will ¢ee up in the first sentenos thet we have
inoluded by name "an answer to a éross-glaim”, The last sen~
tenos now peads: "No az&arvyigaéiﬂg shall be allowed, extept
that the aourt may order a roply to an answer or 2 third-party
snswer." The guestlon 48, may the court oPder an answer 40 &

oross-olaln between the delfendants? ,

MR, HAMMOND: Op 2 veply to an anever,

JUDGE CLARK: Yes, whether 1t may order a reply to an

snswer to & eross-clalm. I bet the court could and nobody
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would say anything about 1%, ug atill there i1s perhaps thet

. texztusal peoint,

There are two suggestiona, Mr, Morgen sugpests that
wo take out the possibllity of ambigulty by Juss leaving the
word “answer,® withoub snything more; that is, eliminating the

worda “or a third-party snewer.® Hr, Hemwond sugpests that we

speoify, that we make 1t *that the sourt may éﬁé%? & veply to

R GRoweR, 6 an answer Lo a oross-clalm, or t0 a third-party

answar, !

THE CHAIRMAN: why doesn't the word "anewer® insiude
answay w & orosa-olaim¥

DEAN NORGAN: Xt dossn,

JUDGE OLARK: I should rather fhink it dld.

THT GHAIRMAN: It dosen't say any particular kind of
anawer--any oLd answer. '

JUDUR DONWCRTH: 1P you strike those out, 1t will be
thought that you had some motive for striking them out, won'g
182

THE CHAIRMAN: Whet ie your pleasure on that?

DEAN MORGAN:T Just to got rid of 1f--

THL GHATAHAR (Inverposing)t You den't have %o move
snything, 'Thore i nothing vefore us.

DEAH HORGAH: ~-1 nove that we sirike out the words
or a third-perty answer” in the last sentence of Rule 7la),

THE GHALIMAN:  Yhet will avouse & guestlca in the mind

oo
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that you can't have any reply to a third-party answer besause

. wé have sliminated 1%, I am afraid,

PROFESHOR SUNDENLAND: I should like to eliminate the

whole exsepition,

JUDGE CLARK: I should say that if we were doing 1%
over agaln I rather think I would agree with you, and I think
you sare right., I don't bellieve that 4% ‘é.mxﬁgs very muosh a¢tual-
3;3. I would go along if you wanted to eliminate 1%, but I am
afrald the lawyers would feel a little naked, you know. They
are used te it.

PROFEBSOR SUNDERLAND: They never use 1% anyway.

JUDGE COLARK: I don't suppose we would know very s%:%ll
unlegs we went baok in the trlal ¢ourt and looked. ‘?ham
wouldn't be any appesl on & thing Like that, although I would
gueds with you that they don't use 3t. I don't belleve they do,

THE CHAIRMAN: The danger I asee in it 1s that when
the leglalature changes the statute, everybody will bob up and
aay, **‘%fa‘;t},a this menns some thing., vhat does it mean?" It i.é
changed; 1t 1s different from what it used to be.

PROFESS0R SUNDERLAND: Xou Just can't ask for a reply
any more if you out the exception out.

THE CHAIRMAN: You mesn yow want to out out any oase
whers the ésf@:zé.sﬁ% wants $0 nove and require the plaintiff to
aay "Yeas" or "No' to the answer?

PROFRESSCR SUNDERLAND: Cut out "exzcept that the ecurd
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may order a reply".. .

THE QHALIRNAN: Why should you out 1% ovut?

JUDGE OLARK: I think you are right sbout that,

FROPESSOR SUNDENLAND: we pretend we have somsthing
impoptant there snc, ad & matter of fast, we have nothing in 4%,

THE CHAIRMAN: You apre srgulng that the defendant may
never want $0 reguire the plain®iff to vreply. Haybe he will.
I don't know., There may be cases we don't know %ﬁy%giﬁg about
in which he has asked the »laintiff to 4¢ 4% and 4t has been
Ag@aﬁ%@&;

It iz tlme to goe to lunth now.

ME, LEMANN: Don't you think we should vote on this?
Cthervise wo will 211 cone baok with & good meznl and %%&?é
argulng about 1%, e have a motion pending, haven't we?

THE UHAZRMAN:T ALYl in faver of striking out the expep-
tien in the lsst sentence of Bule 7(a) se thet 1t would read,
"o other pleading shall be allowed®, with the words "exsep$ |
that the euvurt may order a reply to an answer or & thivd-psrty
answer® stricken, raise thelr hands,

see Three h

ands were ralsed ...

THE CHAIRMAN: Those opposed’

evs Hbout five hands were ralsed ...

TH8 CHAIRMAN: That is lost,

JUDGE CLABK: Dld you settle Hr. Morgan's notion?
UEAN HORGANS That wesn't seconded.




£

It juet falled at birth.

JUDGE §LARK:
TR SHATRMAN:

Unless there is objeoation, wo @ili

ad Journ wntll tvo otelesk,

5’? ?3& m; ®E %

&
F

« s+ The masting adjournad at ]
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MOHDAY AFTERNCON SEIBION
May L7, 1943

The meeting reconvensd at 2:00 p. m., Chalraan
HMitoholl presiding.

THE CHATRMAN: The weeting w11 come %0 opder, pluase.
In looking over the Reporter's memorandum here we find that
for the next ruleg, 7, 8, and dowm %o 12, some of the amendnents
{ag% al1) are predlosted on the assumpiion that we ars golng %o
zz;aiéé" gtme very vadloeal changes in Rule 12, and 1% aeena %0 me
that e cught not to be conslidering smendments on thal assunp-
tlon until we have settled ths assumption. e shall aave Tlane
(I think the Reporier agrees with me about thad) by passing over
for the %time being from Bule 7 %o 11, inolusive, %o Ruls 12 and
deelding what we are golng to do with that. Having reached
that deedsion, we 6an go back then and consider the proposed
mmendnents to the prior ruales. I ws apree to changs 12, thaet
ig one thing; but 47 we dontt, then a good many of the suggese
sions he has nade %o the previous rules will be Lerelevant,
S0, with your permiagsion and the Reporter's approval, we shall
20 right %o Rule 12, which is the baals of a good many of the
amendmonta that he sugpested as o prior ralea. _

How, Mr. Reporter, de you went 10 take up Rule 12 and
state %@igﬂg Jaot vhat you want ug 0 40 with Bule 12%

JULGYE OLARE: I have probably overwhelmed you with ma-
terial of one kind or another on Aule 12 to date, I think I
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gan 2%ate generslly éﬁa% I heave in mind to 40, and ths% is to

. provide for only one stsge of preliminary hearing, whioh will

be in affeet a swmmary Judgment. I mean by that s Judgment
which tan go %6 the merits and whieh is net limited to the
pleadings alonse, whisch san ralee also questions that the plain-
t1ff night have, as well as the defendant.

1% seoma ¢o me thet the rule a3 we now have 1t has
geveral Testures whioh are weally opposed o our general atii-
zaéé toward pleading., TYhat is, we rather make pleading aa;a~A
portant sxoept on that basis of preliminery notles, ¥ len't
binding. Aule 15(b) provides that afer the proof, the plead-
ings are deenad %o be amended 1o @Qﬁf@?ﬁ %0 the proof, and go
on, and yet 4% veems to me by the setup of Rule 12, we have,
on the other hand, emphaslzed the formal allegations, and we do
that in two or three x%ys;

| In the Piret place, in Rule 12(b) we have reeognized
ag orderly procedure two diffevent atages of preliminary motions,
One might be termed the ples in abatoment stage and one the
denurrer stage. I might say that those terms oome to me from
the President of zhé Bar §5@§§i§§§§5, who was rather publie in
some oritielsm of the Rules as being backward, He sald the
Paderal, gﬁlsg sertainly weren's up to date when they etill had,
under another neme, plea in abatement and demurrer. In addli-
tion to that set of preliminary motions, we have a differont set
of preliminary motlons which sre permissible to correet the
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plecdings proper. That 48 the motion forp a bAll of partiewlars
and the motlon Por a spesific statemens, and you ean etill have
& motion to alrike out,

It sesme to me that all that tends %o meks & wrong
emphasie voon the paper allegotlons yrether than on the merils,
snd &lfe to give the defendant & ohange 0 bring up suocessive-
1y thinges whiech, 1f he were $0 say at all, he ought to have to

o say &t one time.

, 1 have made the sugpestion on the basle of vhet seens
to me both theory and preotice. Pracotice, of courge, would be
very important. I am inclined to think that perheps 1% wowld
be mors inoordant than theory, ERven ié the theory, scocrding
to my Judgment, mede 8 wrong emphasis (here we emphasized
pleadings, whereas elsewhere we have tried %o reduse that em-
§3§§&§§.§§; it the mather were mrk:ingg well in oractice I don'g
beliovs there would be much %e gsay, but 1t seems to me thai the
teat of expaerience 18 very strong the other way. This 1s the
one vule that has reguired more interpretation than any othey,
Heost 4iffieul tiee have sppesred on the blill of g&zﬁica$a§$ 866~
tion, whieh I know from discuseions with the Distrlet Judpges
they find very burdensoms. In New York, wheve bille of par-
tioulars are allowed under state practice r&@@é@ frecly and
vhere they come in after anawers fo 1imlt the somplalint bus a@ﬁ‘

~§§§11§ where the defendant breaches them a¥ all, we flnd in

the doutheorn 3&s§r1%£»that bills of partiovlare are being
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applisd for about as much ss ever and, rather cuvdously, they

. are being spplisd Tor after answer & great deal, al though uader

our rules, wilike the state rules, they are not authorized at
that time at sll. According to the figurss that the New York
Law Soolety got, there sesm ~ $o be sbout as many bills of
particulars now, ?iug %hgrgﬁéitiﬁn of all the dlessovery feastures
that we have. In other words, the conclusion seems 10 be that
the number of pre-issue, before trlal, proceadings has baan
iﬂéé%&a%ﬁ subatantially by the rule as wall as othervlss,

The Rules, 25 wo all Rnowe--and 4% 1o one ¢f the deslr-
able feailures of them-w-provide for &ﬁ%ﬁﬁ%&?@ discovery devices
and for pre-trisl swmsnry Judgment. 15 night esslly be asked,
1P we ave golng to have those preliminary proseedings, why éo
we ebggﬁ%-%g these® I say A you provide for information 4o
the ooposing party @@mﬁl%ﬁ@ly by the asystem oF disgovery, then
thesne should be unnecessary, Hut I think the guestion ls &
14%tle more than that.

These, as I have guggested, are in the main paper mat~
ters. I mean by that that they ave the allegations of the law-
yers. The lawyers oan make such allegations as they plosse
baokward and forward, and then vhen they comne %é the Irlsl they
ean throw them over completely. They oan do that in any medern
gyatem that 1 know of, Any modern systen will allow smendmenta.
If the lawyers have gobten off on some Theory thuat doesn't £it
with the aotual faots, 1t san go by the boasrd., They @%ﬁ%&&ﬁiy
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san 4e 4% under the Fedepal systen, vhere mmendments are favered.

. On the other hand, the dlscovery featares, inoluding suwmmary

ndgnents, g0 o the merits and net to the paper sllegatlions,
aﬁﬁ that, I think, is the grest il Terence and the grest lmpor-
tange of the differeoncs,

‘The ehangee that we may make in pleadings by this
process of cheeking up on them ave Q&aﬁiﬁg on nobody. That is
the practical matter. Avendwents ape 0 be freely had, and
tﬁéﬁ»a@% net geing 4¢ do anyihing to sdvanes the izl unloss
the parties wish. Un the other hand, of course, sxaninaitlon of
elther the plaintiff or the defendent or an sffldavis signed
by him which goes into detalls ooumdts them very definitely of
resord fe to whet the facts are.

Goming » 11ttle more baek o the question of axper-
ienve, I have tried to adjust that in every way I know--in the
reported declelons, in atatiaties, in what I can tell ayselfs-
with et I see of the practlice--and I suy that the results ob-
tailned by these preliminary notions sre almost so small as 16

be negliglble snd that & good shave of those that are obiained

are wrong. I mesn by thet that they are the E&a@ of result
made sumnarlily at the beglnning that I think we are all zolng
to agres should not be made. I mean on the subskantive law,
not as o matter of yrocedure. If there is avellable a pre-
liminary motion to dianmiss for improper servige of process, of
aﬁaré%g i the Mndge 13 convinced thers is improper servise of
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process, he should dismiss; but my peint here is that mest of

- the caces that I oan find reporied arc gsges where he 1la wong

in dismiesing 1%, I can say that with some sorrow bhesause 1
578 basn in & souple of cases whers © have aona L% ayself, only
Lo be reverased, ; _

1 should asy that in the reporied @agés,Z have found,
in the Tirst plase, the motion is denled more often than not,
%%?gﬁaiﬁg Lesz than half, in any event, ave granted. I haven't
va§§‘geaé atatistics on that, ut At is less than helf, In
the Tirst olasge, that i8 & waste. In the segond placs, of
those that ave granted, I think 17 you would go over the de-
oisions you would sgres with me that at least 60 per cent
should not have been granted on the sudbstaniive law, I think
we ean cheok up on that., There are a grest many foglish law-
yors, of course, but there sren't =20 many lawyers who ave golag
to belng égggg that are sbsolutely foollsh and that csn be
gtricken eut by Just looking st them. These are going 1o be
gerious mstbers that have to be thought over,

I spoke of oases where I

haf eome 10 griefl nyselfl from
dismiseing. These happened to be oases after trial. We went
all through teial, and X den't belleve I could have gone even
ag for as I dig without trial. In other words, any suggestion
is thst in practicsl resul ts we wuste & good deal of time and
effort ¢f o1l Einds in ouwr emphasis uwoon these nmotions. Beyend
that, I think 1y gives an entirely wrong impression to the
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lawyers, anyway, 1t makes them think that there is still some-

~thing %o be foupght ovsr on the paper §lsaéiggé;

I have Just sent arcund a 1ittle . statenent whioh
I have entitled "More About Hule 12(h)," and if you will look
&t puges 2 and 3, you vill gee & whole series of onsesn theve,
meny of whieh I have sat in, and ozees sround the Clroulte
generally, whieh seems to me 0 be an exeellent sampling of
ﬁﬁgt has gone on,

- As I see 1%, one of the ohief fanetions of an sopellate
sourt, not a supreme court (that ie, not & completely pelicy-
making ecourt), 12 o prevent the Distriet Jowrts from belng
pather rough. I don't think the Distriot Courte are intention-
2lly rough on counsel, I think generally they want to be
aympathetie, and thet is why in the first inatance these ocases
zre in the main denled. Bub every 1little while, Tor aome
reascn or snother (4t mey be Just s theowy of law or 1t mey
be that counasl has gotten on the nerves of the Judge through
toc mueh perslstence ¢ one thing snd ancther), the Distrlet
Judge does ast sumnarily, and then it appears to ba our funo-
tien in %hé appelliste court in general to gay, "Ho, you ocan't
get anyvhere by such hasty setion.,® ¥ou have %h&a series of
casee that I have polnted out where we have sald, "Neo, you
can't do 1t that guiekly and that summarily.® I think the nore
we ean get the merits emphasized, t&% betier,

As 1 said, wvhat I have been trying to work ocut is only
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one general, broad yrelinminavy hearing, that in the cages vhere
the judge thinks 1% may get somewhevre, and that completely on
the merits as far as the partieas want and not limited jJuat %o
paper doouments. I think I have done that in the draft here,
but, of cowrse, cother waye and means Tor esrrying out the pur-
noge osould easily @é found. That is what I h&vé been after.

HA. gﬁ%?@é@?a HMr, Chelrmen, may I venture a sugges-
tiéﬁ about $thiag? I am & 1ittle bit worrled about one point in
ﬁﬁ&s revised RBule 12, As I resd 1%, defendant would have to
pvut in his znswer before he could ralese a question and would
have to go through hearing the right of the plelntlff to malin~
tain his eult 4T he complained that the facts 4o not sonaiitute
a cause of gotion. That might be very burdensome on defendants,
beesuse in many aotions the preparation of an answer is very
complicated., |

I reoall that seversl yesrs age I represented an
officer of the United States in about alxty sults in different
districte, and all of them went off eventually on the right to
maintain the sation, We té&t@é all that by motion to dismiss.
To have prepared an answer would have been a tremendoua job
because there were many faotusl lesues, and it would all have
gone for neught. I suppose that occours, of course, 1o private
ollents as well, |

| JUDGE CLARK: That 18 an important part. If I may

comment on that Just briefly, as Hr. Holtzoff polnts ous, I



1370 Ontario Street

51 Madison Ave.

The MASTER REPORTING COMPANY, inc.

540 No. Michigan Ave.

National Press Bldg.

" Washington

Cleveland

New York

taw Stenography © Conventions © General Reporting

~ Chicago

131

have put in the provision that the defendant, 0 o speak, nust

 duolare himself. Let me say preliminarily thet even if you

didn't go that far--snd, of course, the question of how mush
the Uomnd ttee will take le at large--you could a@%@&%lisﬁ a 1e%,
even i¥ yow 4idn't like that end of i%. That fsn't all there
ig to my suggestion ﬁr; to put i% another ﬁ@? around, my sug-
gostlon would, I think, heve a great deal left to 1% if that
p&?ti@ﬁl&? feature dldn't appeal 1o you. (

A 1 might say that the genersl ldea of a consolidated
motion, I teke 1%, is & featwre of the new Missouri procedure
and, if I understand the oriminal rules, they have asubstontially
adopted that. @&a_gégﬁ it you w@?@»té drep out this provision
iteelf and lemve all the rest, I would say 1% would be a oon-
slderable advangement. |

Lot §3;7$§a%?@?; suggest wiyy I out 4% in.

THE GHAIRMAN: Let me ses. "hrop this out." Whai
are you paforring 10 tere? |

JUDGE QLARE: The provision that Nr., Holtzoff referred
ﬁa. that %ﬁﬁ_é%f@ﬂé&ﬁ% in moving for a summary Judgment shiuld
indioate what his answer 18, You will £ind that prevision in
there. |

pRay WORGAN: I think 1t ie seetion 12(a) whiech re-
quires that every defense be stated in the answer.

Mil, HOLTZOPP: That was the point I was direoting my
remarks 0.
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DEAN HORGAH: Hot the motlon for sumasry Judgment,
That 12 what he is t2lking about. It iz the pelnt on whtleh we
had & grest dlseussion belore, you remsnbor, Mr. Reporter, as
t0 whether there were lots of oages such ap Mr. Holtzolf has
indionted, vhare $0 out & person to the necessity of anewering
would put him te thes trouble of making an expensive investlga-
tlon Af he wers to answer truthfully. I remember very well we
Eaé a number ©f objestions from the Pacific Coast on that basls.
zﬁﬁyaﬁﬁﬁr surprised me, becsuse in mosy of the litigation I had
ever boen a&anﬁgﬁéé W ih, 1% was failrly eany L0 prepare an
anHVer,

JUDGE OLARK: The provision thet I wes speaking of is

~ semewhat tied wp with this provision. That ia, there is the

provision in 12(a) thet the way of bringing up the objeetion is
te put 1% 811 in yowr answer, snd thet, of course, lmplies that
your asngwer will be th

at. In my provision for motion for sum-
mary Jucgment X g?@%&é@ that wh

spever a defendant meves for sum-
mary jJudement ke must indloate in general what his answsr 18,
S0 I think the whole idea le oonsislent, and, frankly, it is
against the suggestlon that ﬁs; Horgen referred %o; 1t 18 @
sagg%sﬁieé witich 18 often made, namely, that & lot of @%gﬁs oan
be aaved end the defendants can be saved the expense of lengthy
preparation for twrial by some provision whereby they do neog
nesd to dlseloss thedr BNOWEDS .

A11 1 can say 12 that I think that 18 not carried out
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or proven by anything I can see in the reported osses. ©n the
eontrary, it seoms to me that the emphesis ecmes on objeotione
to form, % the form of service of process, and 80 on, in whieh
genersl waste of time ig eaveed. By and large, there are noi
many cuzes whioh are dieposed of in this way, snd it would be
more aonducive to vrogress If the defendent would have o say
ab %ag pame timé in genersl what his line of defense is, I
Goubt thet 1t 16 going to be as burdensome %o a defendant as is
iﬂéi@aﬁ@é‘ 1% dosun't sesm 1o me to be poseible that 2 defend-
ant oan o lato sourt on anything--preliminary metlon o what-
not--without having a protiy falr ldea of his line of defense,
and that 48 all he needs, He doesn't need 3o investimste every
withess, of oowree. He needs to know the line of delenen. He
needsy ﬁ@ Baow AT, in addiblon to this objection that he is now
naking on the fors of the pleading or on Jwrisdiction, he is
then going to attack on the fapte, snd AL he im, thore lu prac-
tioally nothing that can atop him. Theoretically, the summary
Judgment can, bub ay we know, whenever you show that you are
going to lssue on ﬁ‘aaﬁeriéi faot, the suwmary Judgument is oud.
Prastloally 211 he has %o do iz to égala?e whether he ia golag
to ey Lt peslly on an lssue of law or whether he is golng %o
tey 4% on an issue of faot. If he is golng to try Lt on an

oe of the plaintiff's geltbing
8 punnary Jaagmggg. If he is golng %@_%?y 1% on an ifasue of

lague of fast, there isn’t & dhan

law, 1€ would be mush better 0 have all these considered at
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11h

one time, in ny Judgment. That is the gensral theory I have,
THE CHAIRMAM: Juige Glark, I want 50 get ny own mind
glear. I éﬁnfz know vhethar 1% 1o clear 1o #1l the others heve,
When this sublest was up here four years ago, Rule 12 waas drawm
on the thewry that you put every polnt you have in your apawer,
snd then 17 there sre some issves that gon be disposed. of in
advance of s full tedal, that oan be done. That wag right,
wasn’t 12 |
- JULGE CLARK: That is correot. |
THE CHAJRMAN:  The Uommittee took thad up and after

long disoussion they concluded that there were sertain soints

ought 50 be allowed %o ralse and get disposed
of, to compel & dispositlion of, before &@ made a complets
answer, aﬁﬁ'%ﬁ%-ﬁui@ was amended agoordingly. ,

i undarastand that this proposal now is %o go bask %o
the propesiltlion thet you had Ain the first place, %ﬂa% you pul
&l ?%%ﬁ defengen snd ohjeations in the %ﬂ%@%@; whether ag to
the sufficlensy of the case stated in the complaint or o
Juripsdlotion or %0 venue or whatnot, and then let the trial
Judge decice whioh of those issuss he wente to take up and Alee
poae of before the full trial. Es4ﬁhat'zh@ aase?

JUDGE OLARK: Yes, that is substantially so., OF aoupne,
I den't mean ¥o say this wasn't sonsidered bBefore, Of sourase 1%
wag. I am now saying that the test of experience has baen

against the rule. I do think it oan be zald that for a iong
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while when we discussed 1% before, we had the idea of only one

. prelininary motion in sagquence. Toward the end, the ldea of

twa preliminary motions eame in. Hven Lf cne dcesn't qulve
agree with me, whioh 18 to sbtart fres the answer backwand, 320

0 apsak, I would say that the idea of two pussesalve prelimlin-

- ary mothons 4s reslly much closer $o the common law than the

distriot code glﬁgﬁiag-iﬁ~ggngéﬁ&¢ Jode plesding in peneral
hes - apswer in abatement and preliminary motlon, but to have
%@é'gﬁglimiﬁggy motions in suscesalon, one on Jurlsdletion, one
en sufficienoy of the @i@&éing; I always thought was soneihing
of & retrograde gﬁégg , ‘ ,

i might suggest, as I understand Wy. Hamsond's pro-
yﬁgaiA'ﬁﬁaﬁ he hasg gat befope you, he would moks that an
absolute ?sqairgmaa§¢ iﬁ %s Broe that ander Rule 12 as 1t was
drayn it is not raéui&@ég The éef@ﬁéaa% ma& ?lé&ﬁ 6%§§?ﬁ§ﬁ%
Af ho wishes. The defendant may plsad in his &ﬁawér. and than

there is a seocond option, sv to speak, whloh rests with the

' aaaré, beoanse 1f the defendant has pleaded in this eaﬁgéssiﬁe,

one, two, three way, the court of Lts own scewd may poatpons
the Lssue to teial. Ho thers 1s a kind of double ﬁpt&aﬁ;‘ N
first in. the vhjeator or asa&liy'%hé defendant, and then gegond
in the aéwtr%’% gonbine these oteps. As I wderatend 1%, Hp.
Hommond's suggestion @ggah,gag put out aaﬁ‘é%ﬂﬁ around o we
would prohibit those options, |

GENATGR PEPPER: Mr. Chalrmen, may I ask the Reporter




a gquestion? Apart from this guestlon of sinul tangousness or

suctession in respect of motlons, could you meke the case &

1ittle cleaver to me by putting & typlesl illustration of &
3 moticn that eculd ggz be made under the rule ag 1t 48 and that
%% you think should be allowebls under the rule as you ought o
%8 have §11% : :
) JUDGE OLARK: ?é?hagé X hgvevﬁégﬁ éiré@%&&g nyself %o
gi:‘ motions which are now xame and which 1 think ought t0© be dis~
f‘:% @:@uﬁég@ég I w1l aﬁsﬁez" your question.

BENATOR PERPER: B4 ﬁ%@f WAy,

JUDUE OLARK: Lot me answer it both ways.
SERATOR PEPPEN: Yes, that is right.
JUDGE ﬁ@é%ﬁa Ei?gﬁ-iﬁ the @gaa‘af a motion whienh now
can be made all by itself,
SHNATOR PEPPER: Yes.

The MASTER REPORTING COMPANY, inc
Law Stenography ® Conventions ® General Reporting

JUDEHR OLARK: Thers is the case of Totus v, United
States, of Judge Swellenbach, whioh seems te¢ me to be a very
serious one. UThat case was & sult agalnet the draft board

540 No. Michigan Ave.
Chicago

officlals, involving Selective Service, and the sumnons
summoned them to anewer in 20 aayaa"Tha Sﬁége firast held that
they are officials of the United States. Nest he sald that
they are entitled to 60 days. NWext he guashed the summons and

National Press Bldg.
Washington

the sult because the swamons saléd 20 days when he thought
they should have 60, If you don't objeet $0 any other step in
the process, why in the world say that having 20 daye instead
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of 60 cays makes the process invalld, pariicularly with the

. rule we have, followlng the statute, for a1 motlon to smend

the provess? OFf course you aren’t going to get anywhere therse.
The only thing you would achleve by that 18 to have the suilt
atarted over, \

:  What baale was there in the rule for

his doing mere than aet aside the service of the summons? What
basle had he in law or rules or anything else for dlsmiseing
the 2otlon? | | | :

JUDGE CLANK: He quashod the prosess, which is %ﬁak
same Lhing. |

THE CHALRMAN: No, 1% isn't. Ir the complalnt ia on

file, he has to have a new summons issued., The suit is begun

by filing a complalnt, If your summons is in defeotive form
and Ls sarved snd is szet asslide, thet quashes the swamons and
the service, but it leaves you with a suit pending that hasn's

been dismlssed. If Judge Swellenbaoch dlemlssed the auit, he

didn't know what he wag dving., Taat is all I have to say about
it. I don't think that 11llus tration helps us vevry mush,
JUDGE DOBIB: Would there be eny difference, General,
in a ease where 1t is perfectly clear that effeotive sorvice
of summonsg gould never be had? |
“ THE OHATRMAN: I don't believe & Judge would ever dils-
nise a osae because he thought he never would be able t¢ get

service on the defendant.
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JUDGE OLARK: Here le another case from ddwn in Houth
Carcling.
| SENATR

PEPPER; What I am trying %o do s to get some
kind of factual or clear-out issue 80 as teo géiée ug, The
abatrantions are & 1ittle Bt over my &é%é,‘&ﬁé i should 1ike
te et a g&ég whieh would be within the rule s you would like
to see At snd one that ie¢ mot within the rule as 1t s, or a

case that ie within the rule ae 1% 42 and ousbin't o be %ﬁ&ﬁ%
ég.yéﬁ weuld like to see &t. . |

JUDGE OLARK:; ¥het I am trying to do by these 1llue-

%ratisgg i %0 show the kinds of objeotions shieh esn be roised
under the Rules, whieh I should say -are really an %ﬁ?i%&%iﬁﬁ
t¢ ralasg objeotions @ﬁieh t¢ me sesm very weak when you get
there. I am not golng to say i&s§ shall net be ralsed. I
suppose 1f they are in & lawyer's aind, he is entitled to ralse
them. If you are golng to ralse thal sort of weak objection,

I don't see why you shouldn't hawe $0 go shead when the tins
comed and say, "I am going to rales this issue of lawwor "I
am going o ralse thig Lesus of fact, perhaps, and 5o on,

That ie to get the thing in a situation where you can gﬁ»f&?ﬁh&?
than thile simple, Tormal, taohnieal motlon.

Let me plve you Just two more rather qulokly on that
slde, and then 1 shall go to the other side.
The cane I wae golng 10 ga?g'isrﬁﬁéeagy v, Greenwood

Index~Journal Go., in South Oarclina, ons of the Sweonsy Libel
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sults. There the juidge held the process insufficlent because

_the name of the newspaper served was the Index-Journmal Co.,

not the Greenwood Index-Journal Go, I don'ty éae how you can
get very far with that kind of thing.

Another king of case is on the insufflciency of the
pleadings. Ve have had that a good deal. 1 suppose any courd
has it. 1 happened to think of one e&ée {Downey v. Palmor is

the name of 1t), and I have oclited 1t here. That was & case of

& sult on a stook assessment, and the defense was the Statute

of Limltatlons and release. Then the attorney tried to change
to sue for fraud in obtalning the release. There happens to

be a state court of New York decision which says that you can't

shift from a sult like that on & stoek assessment to one of

fraud, snd under the New York State procedure they went up to
the Coupt of A§§e&1§ and g@tra holding that you can't ochange
the form of aetien, HNext time, they started a new sult on
fraud, and the lower courts held the first case res Judieanta
and the Court of Appeals reversed, which scems t0 me to be a
case gﬁaé& you have about alx decisions of different courts,
and at the end you have gotten wheres you ought to be when you
started, So, in the oase we had, Downey v. Palmer, which I
think wss 113 F.(2d), the lower court had held that you couldn't
shift from stock assessment to frauvd. We agimply reversed and
gald, "Go back asnd amend." That is the kind of thing on in-

sufficiency of law.
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Those are the twe types of motions that 1 would want

. te discourage.

SENATOR PEPPER: How 4o you digcourage them?

JULHE OLARE: I should say that you oan %?1§g>%aam up
only: on & gumary judgment, whien means thé£ the plaintif? at
the same $lme sen say, "Well, I want my money, %Eeauéa there
isn*t‘anﬁ reoul Gefense; he 18 Just meking a defense of form,
The defendant will have to put in his affidavits, teo. I don's
m@géi%e say that you oould atop this altogether. Of couwrse you
can't. Bub you cun ebop the separate rounds of batt;a, 80 to
speak, i

MR, LEMANN: Lut m@'&a& you, in the Sweeney oase you
put, if we =dopi the supgestion, the defendant oould fil% g
snswer and sould say, "Y¥ou sued me by the wrong na&a,-vﬁh@ra ‘

ia no such company." When the court ceme to the defendsnt, he

would flrs% say that the progess should be set sside beoause

the defendant's name was weong. Then, pursusnt to the proposed
amendment, bs would have ¢ go on and answer, 5%%%? he did
that, he eould then file & motion for & sumnary Judgment
quashing the procsess, e¢ould he?

JUDGE, CLARK: Yes. .

CHR. LEMANR: Opr he nould ask the cowrt to teke @&&t up
firast. | |

JUDGE OLABK: He wonidn't need

to flle a motion. He
could take it up firsh. He ocould ask the judge to take that
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up first. The jJudge would say, "I had better take that up

 Tirat. That 1s correct; he Lo right. I quash the process.®

Youldn't the plalntiff be in the sane Tiz he was in in the case
you clited after appeal? '

JUDGT OLARK: Of course, 3t may hanpen; thet is true,

Hi. LEMANN: I mesan not only may. Ian't 1t bound to
happen?

JUDGE OLARK: Ho,

DEAR MORGAN: If you have the same Judge, 1t i, isn't
it, with a fellow as dumb as that?

7 JUDGE CLARK: I should think that is Just what should
net happen, The Judge should say, “ﬁ%&a iz a mere migm@ in
neme. Amend youwr name and go ahead,® |

MR, LEMANN: I don't think your amendment oures thé
diseane, that is a2ll, ‘he diseasse is there. I think you need
another renedy. |

JULOE CLARK: I den't know.

DEAN MCRGAN: You need » new Judge, Charlie; that is
what 3&:;1;731@% in E;‘:x?‘k cang. ‘

JUDGE CLARK: If the Judge then thought he was going
t0 get rid of 0ld Sweenay's olalms, I don't think he would have

done it, probably, because Sweeney wouldn't have won anyhow,
He had ninety sulta around the comntry, and they were %@gigzgg o
throwthem out on a teohnloallty when the only way to get rid of

them wag on the merite,
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The other side, the Xind of cass where I would want L%

. brought up and 1t couldn't be now, is any of these cases vhere

the ¢laim 1ls only on the ?1@&&&3%2; ang you vant 1o goe cutside
and Lock &t the merite. Practiocally all these cases that I
gave 3§arh§?e are of that genersl kind. e

SEHATOR PEPPER: Could you take Just one?

JURGE GLARE: The two cases ot the beginning heve,
Rale 12{b). I don't Eﬁ@%*ﬁha% I oculd give Samara v. United
ﬁﬁééég wi vh eﬁﬁagh g@mgia%@ﬁssaa’ I wasn't in the case myself,
That was & oase vhere the trial aourt had 5@1@ the plsading
insufficlent on # olaim agsinegd the United Stutes beonuse of
the fallure to put in a olalm %o the revenue officiasls. The |
upper court reverdged and, by the use of affidavits in the
reoord, held that the plainitlff dld have a good elain.

The next ouase, Gohen v, Amerioan Window Glass Co,, I
was in, and that was a sult in the ﬁ&ﬁ%&@?ﬁ Distrlot of Hew
York ageinst a Pennsylvania ovupany, asking fﬁ?héaﬁﬁaiﬁ m&%%§§g
of internal management included in the declarasicon of a
dividend. In the District Court the provess was held insuffi-
clent on the theory that you souldn't serve the defendant in
New York, It come to us, and we held Shat that was in errer,
that the process was adequate. The defendent in that case,
howsver, in making his @9#1@3 on the »rocese, had made it
somplete in the reserd, ecovering particularly the point that he

wanted to ralse, that this was & matter for the Pennsylvania
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courts, 1t being & matier of internsl menagement. He wen®

through s11 %he vobes of the corporation, the Pennsylvania law,

andl 8o on, We went to that guestion, and on that we held it

Cweg a4 matter for the Pennsylvania courts and therefore nodified

the deelslon and dlsmissed 1t on

the merits, whleh I think is
8 good ezample of the kind of thing I have in wmind.

THE. CEAIRMAN: When a defendsnt wonte to raise & polnt
that thers has been impropsr gervice--it is a forelgn corpora-
ﬁ&éﬁ, for Instance, and he wante to ralse the point that he
hasn't any agenoy in the state st all that ls doing business
80 that the summons cen be properly served on the alleged agentw-
18 1¢ your position that that olainm sﬁéﬁié be put in sn answer
to prevent the twrial court from disposing of that, ag he may
40, erropsously, which would mean an appeal and a yeversal, so0
you will heve %o go te trial on the merite snd have the whdls
gase up in the courd of appeals before you deside finally the
prelininary point sbout service of process? Is that the way 1%
worka?

JUDGE QLARK: No, it doesn't go quite as far as that,

THY CHATRMAM: How far short of that doess it go?

JUDGE OLARK: In the first place, the defendant would
have %0 state his other chbjlestions; that 15; the defendant
couldn't rely on & bave stubement of his teehnioal point.

THE GHAIAMAR: He hasn't any right %0 bring up that

point in advance of trial, has he, under the rule?
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JUDGE OLARK: Then he would msk the cowrt o bring it

. UD,

THY CHAIRMAN: I know, but suppose he dossn't, and
the eourt says, "Ch, wolleeess”

JUDGE CGLARK: He probably would do that, but that is
true, of course, under our present Rules. I wnderstsnd the
dsfendant has no absolute right agsinst hearing, only it works
the other way. He will get 1t unless the trial Judge affirma-
tiéézg says, "Ho, I don't know whether I can decide 16 or not.”

THE CHAIRMAN: That is usuelly because the Judge Teels
there isn't enough presented to hinm on which 1t 1is safe to
render an opinion at that tinme, é&%; the other wsy around, it
doesn’t delay the dlsposition of it for that reason because he
doean't know what is going to be presented,

JULGE CLARK: Of eourse, in general the reason I am
suggesting this 1s that I think usually there isn't enough.

THE CHAIRMAN: It sounds to me as if you were rather

indloting the court for making errongous descisions on asome point

whioh needed revereéing. Buil here la your rule on page 32,
Rule 12(a) as you propose it. I shall try and get 1t a Little
sonorete. ; ,‘

hvery defense or objeation, in law or fact, to any
&laié for relief in any pleading shaell be saserted in the re-
aponsive pleading thereto, 1f one 1s required under these rules}
otherwise 1t may be asserted at the trial without formal
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plending. HNo defense ¢r objectlion iz weived by belng Jolned

. with one or more other defenses or gbjeotions in a responsive

pleading.”

That means only that when & sult is brought, you have
to put in an answer. If you olalm the process hagn't been
properly served and your are net sublect to gserviee in Hew Yok,
A% you claim the sourt is without Jurdediction, 17 you olaim
%ge venue is improperly laid or enything of that kind, all
ﬁ&éé% have %o ge into the anawer, If you also olalm that the
plaintdff's case as he set 1t up in his complaint doesn't show
eny ground for rellef, not merely because he badly pleaded

{because he san amend) but bevause of the full case as he staies

it a8 & matter of law, and doesn't give any right to recovery,
that goes Into the answer. Unlesa the eowrt sees £t to take
up #ome »o0int as that, you hgv& t0 prepare for fwial and go
into trisl, and you don't know vhen you astart to trisl vhether
the cowrd has Jurlsdietion, the venue 1g properly laid, the
sunmons apre properly served, or the plalntiff has a case at all.
Isn't that really what &§&a rule means?y |

JUDGE OLARK: © Yes, that is true. The defendant san't
bring up bhis varicus ebjestions plevemeal. I suggent that the
resul¥s show that although the defendant has the advantage now
of making a series of motions, it doesn't get him anywhsre,

DEAN MORGAN: Under those elrcumstances, though, Me.

Mitekell, the defendant could make & motlon for summary Judgment
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and swppoyrt the thing by affidavits, and so forlh, and get that

 thing heard out. When we adopted Bule 12 in 1ts present state

we Gidn't consider two things, 1% seems %o me, that are of
importance, Those are the rule on pre-telal procedure and the

rule for sumnary Jjudgm

ent in connection with 1%, ALl these
preliminery points on Jurisdliotion, and so forth, can be jasg‘
ag fully taken care of on the meticn fop sumnary Judgment and
the parties can present thelr facts Just as thoroughly on the
??91&&2&&?3 motion. In that way you §ﬁu1& gonfine it to one
motion, ’

Cne thing I haven't heard the Reporter answer yet is
& guestion of experience, 1% ssems tﬁigs*«ﬁha cne Hr. Holizoff
raised--uwhe ther or not you ought to require a defendant to go
to the expense of lnvestigation, and so forth, for his answer
before he determines whether the plaintlff has stated a csuse
of action. But as to the rest of the matter, it sesms %o me
the sumnery Judgment will take rmxiﬁ of evely objection that
you are ralsing to this combination in one, and 1t will cut
dewn the number of preliminary motions.

THE CHAXRMAN: If I were the defendsnt and had a ques-
tion about the venue or the juriséiéti@n or & 1ot of other
things, I should hate to have 0 put in an answer and then move
for sumpmary judgment and ralse every ground for summary judgnent
I had on the merlts as well,

DEAN MOR@GAN: That is, you want to have a 1o% up your
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sleeve.
THY CHAIRMAN: No, I gon't. I want 1o dispose of
obvions defenses which may terminate the Iitigetion before 1 am
roguired $0 meet other thinga. Thet is the »eal basis for the
Gomnl ttee's astion before. They felt that a &%ﬂ-éﬁgy

a right to get ceritaln things settled befors he was pul o the
proparstion Tor triel, which ls what 1% amounts to.
DEAN MOAGAN: Do you bave te have prepsration for trial

upon your motion for summary Judgment? You don't have o have

Call your witnesses ready, snd so forth. You don't have % go

$0 all the szpense. You have t0 get the kind of material that
you heve in your office for trial.

THE OHAIBMAN: Suppose that you had made a summary
Judgment motion on the grownd that ahs‘asagt was without Jurls-
diotion and you were defeated. You couldn’t make another
motion for summary Mdpment, ocould you?

DEAN MORGAN: I supnose not.

THE QHAIRMAN: That means that while you are ralsing
the point about the Jurdsdietion and whatnot, you slso have
t0 got hold of all yowr @itﬁgﬁags; study out your theory of
the merdts, and propare affidavites da to the feets, to ase
whether there 18 a veal lseue or not., Our theory was that the
defendant ought not to be put to that. Of course, there is one
thing wnder this rule: thepe are two sage@gsi?@ steps of

motlong., I am not argulng that that ought not 0 be
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sonsolidated, but thers 1s enother thing that agggals to u

. about this suggestion, and that 1z that 1t completely &bﬁlisﬁés

the neoessity for anybody's draving & pleading so that he
states & valld olaim., It wipes that out completely. He may
meuth sround in his complaint and noi state any faets that
would Justify any recovery under squity, but the defendant is
helplesg., He prepares his sage, and i%(;s all decided on the
merits. |

| MR, LEMANN: He could make that polnt in his answer
under the Reporter's suggestion, couldn't he?

JUDGE CLARK: Yes. ‘

MR, Lgﬁéﬁﬁz Tien he ocould ask the court to take it
up separately, and the oourd sould take 1t wp separately. If
that happened, the Reporter's cuggestion wouldn't help the
gituation, it sveems to me. If you want to remedy the evil that
you see, Hr, Olark, you would have t¢ provide that all the de~

fenges chould be set out in the snswer, &ll the defensges of

every chuapracter, and that the oqse should be tried all at one

time. The venue would g6 up, snd you would have foroed the
parties to try the case, %héﬁ they got to the upper couri, the
sourt would aay, "It is too bad. This case doean't seen mgeh
te try, but there was no Jurisdiotion over the defendant cor-
poration.” Your point there, I underastand, is that that may
happen now and then, but that 1t will make less trouble in the
long run than what 1s happening aow? I8 that a falr statement?
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JUDGE CGLARK: Well, 4t is one statement. Let me Just

. afld two or three things. I want %o relterate that I an perhaps

atating here what might be termed the most advanced positlen,
and please don't throw the baby out of the bath in any event.

I might say that ¥r. Hoore is working privately on
the one-moction atage of this affaly, and I gathey Irom what
Dean Morgsn says that et the nonent he 1s more inelined to thatg
then perhape T am. I% is possible. I am stating what I think
1azﬁha§?e%$ﬁ&ll? possible and desirable, but anything whioch
provides for one summary Judgment motion I think would be an
advance over what we have now, I emphasize the summery Judg-
ment beoause I think that the possibility of having affidavite
is & marvelous thing., I don't know that I can nake 1t oleay
unless you really ait with this sort of %&ing. I know wvhen
these matbters ocome up and we have a bare regord, as sometimes
we have, when the lawyers ave figating over something that is
Just wrltten down here An the way of allegations, we hesitate
nowadays %0 be sure we want to throw them out, They haven'tg
done the thing very well, but nevertheless it 45 no longer a
court's function to throw out a vase Just because 1t 18 poorly
presented. You have 'a feeling of great uneertalnty, as though
you may be deing an snfalrnssa to gaa? people who have a lagyer
who 18 not very skilled, and all he can 4o 1s %0 yell that he
is being robbed. That is whet gsome of them seem to do. On

the other hand, 1f the gasﬁiaﬁ have thelyr oonselences psavohed,
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86 to apesk, by affidavits (even by affidavits I think 1t dves

the Job pretty well), you can see whatl they ave driviag at and

you get the thing out there, I know I feel & great deal more
certainty about 1.

As to the suggestion that originally developed--and
perhaps 1% 18 not gst.tﬁerﬁagﬁly settled~~as to whether you oan
gonalder affidavits under %ﬁlﬁ‘ié,,i ean't tell you how vemote
from actualities 1t would seem in these cases when we get a
reééﬁﬁ with affidavits there. The parties have put thenm in,
and I think even 1f hs were to sey he wouldn't look at thes,
any Judge iz going 10 peek ang see if therse 1s any real caese op
not. ’

80 I say in the first place, please bear in mind that
one conasolidated motion would be a great deal ef help.

What I am teylng to do is a little more than that., I
am trying t¢ provide that not only do you have that cne oon-
a0lidated movtion t0 be heard on affidavite, snd so on, but that
also each side shall sizteencugh of his case 80 that you ean
have orosg-motions hesrd at the same time, If the oase doas
present only an issue of law, you ean try it out all at once.
Maybe I am pushing too mush on that last, but T Just want to
emphasize hers that 4t 18 a further step and that 1t is one
that does on the whole seem to be reasonable.

| Now let me say one thing mors from the 8tandpeint of
what seems to ms 10 be ﬁne experience, You gentlemen speak of
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throwing cut a ¢laar sase. Hayve I am wrong, but even in the

Faderal Jourts I don't ses those olear cases, really. It zesms

to me that those are mors the expression of 2 hope rathsr than

othervise. People reslly don't go to the expense of hiring law-
yers and bringing cases unless they have something to fighy
wat. |

MA, HAMMOED: O they think they have.
4 JUDGE CLARK:  Of ocurse they think they have, It
might be on Jurlsiction uwnder fule 1Y%, bringing in third par-
tles, whioch ls still in doudt. If st the time & sult is
brought the Suprsme Yourt has made a definite proanouncemsnt, 1t
might ba elesr by that time, but by that time the partles might
withdrasw the oase, Hu the chances of gettlng the cages dig-
posed of on these clear issues are very amell, it seems to me,
in practlice., There, toe, the posalbility of bhaving it dlsposed
of with a summary Judgment, that is, of having 1% dlspossd of
on affldavits, I shoulda't think would be haraful, I Rauow 4%
is helpful. That allows the partles to bring out the merits,
but I shouldn't think it would do any harm. IT they don't want
to put in affidaviis, they don't nesd %o, but they osn ghow

whether they have any real issue invelved or not.

THE GHAIRMAN: VWhen you say "dispose of the case on
affldavita, I sm a 1ittle confussd about that. There are cer-
taln things, accordlng to our twaditions and practices, that a

trial court may decide on affidavits, that iz, where they decide
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the issue of fsot on an affidavis. Mest of those are moilong,

as I vecolleet 1t, that doubtless don't result in & judge

@ﬁﬁ‘ﬁa
the merite, It is contrary to 21) our ooeacsptions of Jusiioe,
and I don't Xnow whether there iz sny ¢lause in the Jonsiltu-
tion, such as the due provess elause, thal affects i, to de-
cide an issus of fact thet zettles a case on the marits on
aeffidavits, o move %0 set aside the servies and t&g»guég% will
decide the conflioting lssues of faot on affidavits. Dut he
doesn't settle the marite; your lawsult isn't gone. You san
think of soores of different kinds of wotions that sre dlsg-
pogad of on affidevits where the arfidavit is agaespted apg proof,
and the Judge deeldes who is tﬁliiég the truth--motlons for
extensiﬁnvef tine, scores of different motlions under these
Rules-~but when you get to an issus that means jJudgnent: on the
merl ts, there 1s no such thing, aceording to cur Anglo-Saxon
syastem up te date, of dlgpesing of thove on affidevites., The
only thing we have 18 the ﬁgmma#y Juigmen® motion whioh deals
with the meriss, but the court coean't settle the issue of faot
on affidavits at all., He simply locks at the affidavits to¢ see
what proof one man says he h&%‘%ﬁé what sreof the other man
says he has, for the purpose of finding out whether thers 13 s
gonuine dispute and scme evidense on saoh slde, Then he does
not settle the issue at all, He sends 1% %o trial, g&th*&&ta‘
nesses snd oross-evaminabion, and se on.

I am eonfused when you say "setitls the oase on
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afficdavits.” You have a half dozen different defendes in your

» angwer. One is that there is no Jurisdlicetion; ancther ia thatg

gervice hasn't been properly made, and whatnot., Some of those
thilngs are susceptlible of being dispoesed of on confllieting
affidavita, snd others dealing with the merlts of the case ave
not,

Is 4% your ldes that under these Rules the court is
golng to settle any issue of Taot thal settles the merits on
an affidavit before trisl? :

JUDGE CLARK: Oh, no. My expression wasn't very well
shosen, perhaps, or was ellipbtieal. 1 dida'¥ mean anything
different by sumuary Judgment from what I think you asan. when-
ever there 18 a genuine isave of material fact, a3 we put it
you can't have & sumnary Judgment. We very often are raversed
on that ground, teo. I think thet in a way what you say rather
reilnforces when I sm @ylng to say. I will say that you cannot
declde many oases on sunmary Judgment if the partles don't want
you to., I mean Lf the pertles think they have an lasue of faog,
that about settles it. Théy are going to tey it out., 3Bus
there are not a0 many cages statistioelly--and 1t is true--that
oan be settled on summary Judgment. There are fewer that can
be sottled on the mere fact of pleadings alone. What I am
trying to do 1s to combine these somewhat limlited but neverthe-

lesa,in partioular instances,useful dases in one.

THE CHALRMAN: vhat have you to say about my suggestion
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that undsr this rale & defendant 2an be foreed 0 trisl not-

“withs tanding the complaint dcesn't atate faots whioh, 1 the

applicable 1%%’&@@133&, would entitls him to recover? Uosan't
it abolish the necessity for stating a good ¢laim in the oom-
plaint? | :

JUDGE CLARK: Mo, it doesn't, al though there is one
qualiflostion that I think is 8%111 true under the present Hules,
We oertainly have applied 1t in our Ciroult, and we have re-
vers;é the %riai sourts on 1t. Yven now, A a’aea§1aint dosan't
state & good claim but yet appears 0 be anendable and the

parties indicate that they have grounds to amend, we won't ale-

miss.

THE CHAIRMAN: When the Distriot Court sustains a mo-
tion to dismiss under (6) for "fallure to atate a olainm upon
which relief can be granted," doesn't he universally grantlesve
t0- anend? | _

. JUDGE GLARK: I should think that generslly he ought
to, but as & matter of faet, often he does not. Sometimes he
says nothing. We have certain cases as to what they mean when
they say nothing. We have cccasionally oases when they say
ési’iaﬁ.tg}.y fyd thout leave to amend."

MR, DOLGE: You are very anxiocus to ccnsolidate all
the motions into one stage, but you go "%ayaha_ that and ask that
they all be embodled in the answer %o the merits,

| JUDGE GLARK: Yes, -
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MR, DOLGE: 1 objest wvery strongly %o such a complete

- &aboLition of the equivalent of the old demurrer, because very

ﬁf%@a; net as & matter of defective plesding but en the sub-
stantial olalm thet ls stated by a pevifectly coapetent lawyer,
you have nothing but & question of law ?a&ééé a8 $0 whothey
there ls & cause of actlon., ‘The lawyers 4ilfer on it. There
is no voeason, In my Judgment, that the defendant should go o the
burden of preparing a long snswer 1f there 1s a real clalw of
tha%aa@rﬁg I don't se® any objestlon to gonsolidating all the
metions In ome stage, but I 40 see o strong objeetion 0 requir-
ing the defendant t0 mnswer te the merits in detall and osre~
Tully where thers is obvicusly a gquestion 6f law, elther Juris-
dletion over the subject mutier or a fsilure o etate any lagsd
¢laims, where he ocan state in techniosl and proper langusge
why there Lz fallure to state any lagal cause of action., Vhy
should you have to go tc the burden of answering to the merlis
before you ocdn raloe that question? I don't see any sufficient
galn from ec dolng. |
JULGE DINWORTH: I think thers is much in what Mr.
Dodge says. I think we should remomber that whoen an sodion i
started, & lot of consequenses ﬁﬁéﬁ%* Yhen a oase is g%ﬁéing
there are a 1ot of things--diseovery, porhaps atbtachment, per-
hape garnlshaent, and 8¢ on~-we can think of that happen in a
lawsult, and 1t doesn't seem right to say that those things
must follow the Pfiling of a oomplaing, vhen the judge, on
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veading the complaint and ﬁﬁé point being cslled to his atten-

, blon, would say, "Thig &eﬁién is againet public poliley™ or

"Thig complaing doesa't sgage any cause of aotlon for rellef

"unéesiﬁhg law of this g%aﬁaisr the Unlted Biutes,” It sedos %o

me tha%“agﬁaiag up for a plaintiff all the oonsequences of the
pending lawsult when he hoen't stated grounds for getting into
court would be going too far,

4 THY ORAIRMAN: There is one other thing that I should
112é*%é mention at this $time. The Heporter has spoken sbout 1¢.
I think he and I are in vretty sharp dlsagresmsnt about what
the Hules provide. %§y§§ §$§%h§v§ %ééh:rg&éﬁng some of these
vagses (Goodrich haas written one or twoe in that Cirouli) which
have intended, st lesst by name, the kind of motion whileh
ian't menticned in these Rules, osalled the "speaking motdon,®
The thing comes up in this way: BHule 12(b)(6) provides for
making & motion to dismiss "for faillure to atate a elalm upon

whioch relief can be granted.” There have beoen motlons nede

in & number of courts whlech were nominally motions to ﬁ&aﬁigav
under 12(b)(6) vhere, if the complaint dla on its faaﬁbééaga a
cause of aotlon, the defendant put in affidavits of facts %o
ehov that the man didn't in fact have a ocause of action: The
easy way for the Judges to handle that ie the way that Augusius
Hand ﬁiﬁ‘in one oase in the Second Uiroult. He said, "That
lsn't a motion to dismiss for fallure tu state a olaim; that io

a motlion for summary jaég&engg and they ought to treat 1t us a
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motiocn for sunmary Judgment.® I say that Aule 12(b)(8) neans

- exactly whet 1t says, and the question isn't whether you have

a cauges of astion or whether youwr afTidavits show thet youm
hove or you haven't. The word "etate® shows plalnly whet 1t
means, Vees the complalal stalte a4 cause of action? If you
have gomnthing catside of Lhe eomplaint that you want o rely
on by affidavit, 1%t 1s & amotlon fop sunmsry Judgment. That isg
‘ia\a senes & speaklnyg motlon, as a4 speaking motion lg thoushs
of,  That SANary 3&&gmsn€ is the only speaking motion that

we have éaé@? theass Rules, ‘

What I eriticize in those deglsicns 1a that they have
tried to invent a new kind of motlon that isn't defined or de-
soribed in the Rules, galled a "speaking motion, " and to draft
on the rules something that lawyers don't understand. The only
speaking a@ﬁi&n'yea have under these Rules is a motlon for
sumnary Judgment wheyve the motion papers are supported by affi-
davits. I am not talking ebout a motion to dlemiss for failure
to gerve or scmething of that kind. 1 am talking about a motion
that goes to the merits. 5Bo I say that that means Just what 1%
says and that this a§@g§iﬁg mnotlon business ie Just causlng
all kinds of confusion. | |

?5&?& have been three or four Uirouit Gourt of Appesals
devisiong %nérqait@ & number of Dlstriet Court decisions whioch
very looveely say these Rules permit speaking motions and that

therefore they will sllow a wmotion under 12(b)(6) for fallure
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to state a cause of action by mupplementing the motion by affi-

. davit, and they are wrong about it. I have examined every oneé

of those deoislons, and there isn't a one of them where the
sourt eouldn't have treated the motion as & motlon for summary
Judpment end declded precisely the same way on the ground that,
taking the affidavits all together and those things in then
sbout whieoh there was no dlapute, no real issue of fast exlsted
on questions of fact on which the ultimate dispoeition of the
olain on the merits depended. ,

if oourse, if you want to eliminate entirely this mo-
tion to dlsmiss for fallure to state a osuse of aotion, which
i3 similzar to the old demurrer uncer the code system, that is
cne thing, but Lf you are golng te keep 1t there, ycu ought to
keep 1t a8 it is and as what sppears on the fage of the oum~
plaint snd wvhat 18 stated there, and not othervise. There

isn't & casge in the Second Gireult or the Third Olroult whioh

talks about speaking motions.

eve Obhlef Justice Stone appeared and commented brilefly
to the members of the UsumitSes ...

THE OHAIRHAN: You don't need to bring up that propo-
sition shout what our policy is golng %o be any more.

JUDGE DOMWORTH: Mr. Chaivmen, supplementing what the
Cnief Juatzsg has s@aid, as you all Know, Judge Fee ls ohe of |
the U, 5, District Judges at Portiand, G?@g%ﬁ, and he 1s an
exceedingly good Judge, guite %léaﬁﬁhea53§ and all that., He was
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up £¢% the nmeeting of The Amerieasn Law Instltute st Philadelphla

- last week, and I had a brief talk with him--not a2s long as 1

sheuld heve liked. He understood that this mesting was to be
bheld here, and he asked, "Hap your Gommittee cslled wpon the
Federal Judges to send in suggeations?” 1 said, "Not as yet,
but 1f it 18 not too late, we may 4o that.? He aszid he had

some thoughts, but, se I vnderstood him, he hgﬁﬂ't sonslndad
@hgt sourge O pursue Lo get those éheggats before the Gommlthee.
I iﬁ@a&raﬁ Af he was golng to be in Washington thls wesk, and

he sald no, that he was Yeaving for the Weet at once. Thnt is
211 1 know sbout that. \

THE OBAIRMAN: Juwige Fee sent ne avsegy of the sommuni-
cation the Chilef Justiee had, and I snswered 1%, I will say two
things about 4t. He sugpeeted that gome Federal Distriet
Juigea be invited to appear bhefore the Committee, and I answered
by saying that we would be glad to have any of theém come hers
who wanted %o (;t wag only last week that he wrote this thing)
but that 1t would hardly be practicable to arrange for that in
the coming meeting. I sald, "Any preliminary draft we made
would be §fiﬁ$eé and distributed in advanee, I assumne, to mem-
bers of the bench and bar, and they would have several months
in whioh to study what the Gommittee proposed to revort to the
Supreme Uourt asnd then %o come in with thelr suggestions., We
ghould he véry #lad to have them,"

The other thing, right on the very point we are dle-
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sussing now, la that Judge Pee, ilnstead of wanting any shanges
~in these Rules which render the plaadings and the ali%ga%&gﬁs

of the compleint of less luvnortance than they are today, bitter-
1y assalls the oleadlng systenm under the Rulep beogause it
doesn't glve an ﬁpp@ﬁ%ﬁﬁ&ﬁg, 29 he says, sharply to define the
lzsues of the pleadiags before you get to trial, 8o, instead

of wanting o minimlze the importance and valus of pleadings as
aplying to the issues, he wants to incresse them. OF gourse,
he is in sltogether toe far in his vlews about that, That ie
the glat of his communiosntion.

JUDGE OLARK: Judge PFee, of course, nade this sugpes-
tion at Boston bafore the Institute ﬁf‘%he smerican Bay Associa-
tion long before the Aules were adophed. Judge Fee aleo hes
wirdtten it out in the Cregon Law Review. He 1@&@% for ﬁhé old
days of common iaw psaaéiag, He ig very sericvusz and very in-
tent about it, but for my part I oan't consider snything worse
than to follow the gystem he has in amind. 511 my sﬁgariea&&
and the %h%i@ experience of the Judgea in New York, I am gulte
sure, have been to the eontrary. If he were to acme down here
and spesk, I think we ought to have the Hew York Distriet
Judges, who are as busy as any in the country, who, as I know,
are very favorable to the Bules, and who also pasgsed a resclu-
tion to do away with the billa of partioulars emeng other thinge,

DEAN MORGAN: And the Boston Judges wanted to do away

with the bill of particulars.
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JUDGH CLARK: Could I speak oa this matber of affi-

caavita? I have been talking a pgood deal bud, after all, thisz

is important, and I hope everybody 1s Interested.

I would disagree wiih the Chalrman on his lnterpre ta-
tion of the wording of the rule, but I don't want fo go into
that very much.

THE CHAIRMAN: wuwhen you say "rule," you mean 12{b)(6},
fé;iu?e t0 state & olalm?

h JUDGE OLARK: Yes, I know, but there is & provision in
Rule 43, I think, for the use of affidsvits, and Bule 7 also
indicates affidavite. 1 think what 16 does is to put a great
Geal ln one word, "state." I would rather not leave it with
that, vﬁfﬁ@? all, i the matter oan as easlly be done by summary
Judgment, there it 18, but what I am afrald of 1s what we run
into, that the lawyers don't know this procedure as well as
they might, snd the lawyers are likely t¢ make mistakes., If I
could be surs ia every ¢ase that every motion to dismiss would
be treated ag a sunmery JuGgment ipso faoto; I would be perfeot-
1y ready to agree with Mr. Mitohell. In the oases I think ii
the eourts have apologized, even in Judge Hand's oase. There
has been & suggestion that Shis cculd be treated ag & summary -

T think Judge Hand's case particularly oculd be

treated as a sunmary Jjudgment, but 1t seems that under Rule 12
motlon to dlsmiss, alfidavits may be had.

What I 4o want %o amgﬁagige“*&aé I am sure about thige-
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ig that I think there isn't any question but that 1t would Just
‘be & tragedy 1f msteriszl of that kind wers shat from the eyes
of the judge and @%?ﬁisula%ig from the appellate judge. 1
think that g one of the moest useful things we have. Houwsver
1% 15 readghed; I should say that I woulad bﬁﬁgiaé if 1t wove
nade gé that there s no quention abont 4i%. If 1t were to be
provided that every motion should be conglidered a suamary Jjudg-
ment, or vise versa, that would be all right, but I don't want
to make any gqualificationa gh%%sﬁe?ar ag to the esuence of it.
It deems %o me that 18 the one thiang that glves us a 1ittle
feeling on these preéliminary matjers that we know whal we sre
doing, that we ere not golng ia the dark on formal allegations,

As the Ghalrman pelnted out, vhenever there is a gques-
tion of fmet, we cen't act anyway. Therefere, in the cases of
aummary Judgments, the number of those that &vé‘granse& ls
shout even with the number of thoase that ave denled., Certainly
in & great nusber of cases we can net and should net gr-nt the
motion, but we do have & feeling of knowing somewhat what the
parties are about which we don't get from the formal allega-
tions of the law. 80 I say, however 1t 1e done, wvhether you
call At & sunmary judgment or whatnot, I am quite clear that 1t
would be Just emphasis of form, and 1t would e & distressing
sltuation 1f we deprived the narties of & chancs of suprlement-
ing whet they are doing by stating what the oage is.

THE CHAIRMAM: If the plaintiff wante o supplement



1370 Ontario Street

51 Madison Ave.

inc.

The MAISTER REPORTING COMPANY,

540 No. Michigan Ave.

National Press Bldg.

Cleveland

New York

Law Stenography ® Conventions © General Repoiting

Chicago

Washington

143

the complaint, why oan't he do 1t by an amendment instead of an
caffidavds?

JULGE CLABK: The thing of 1t is thatl ﬁhia all pre-
supposes that the lawyers are qulte clesr about what they wat
and what they are dolng and also about what the sourts are
golng to do. OF sourse, all these things are possible. If a
lauyer is astube and odlever and can f@ressa, he will do all
ﬁ&a&@ thinge, and thet is one reagon I fesl so aﬁ?engig about
it. rég@ thing et dlatresses ne is the poor fgii@%ﬁ who have
some aurt of elalm and don't know how o state it any too well,
who don't realize what they are doing and make a mobtion $o dla-
miss snd then ave meb by the faed that 4t isn't & sumnary
Judgment, thait they have just oalled Lt by the wrong nanme.

THE QHATRMAN: Every court so Tar says that if iV is
a motion to dlsmisa by the defenes, supportsd by affidavits,
it can be trsated as a motlon for susmary Julgient, snd the
eplthet that you put 2t the top of your motion dossn’t mean sny-
thing Your own Qourt has sald that,

JUDUE GLARK: I have tried to help that on. I believe
in thal thorcughly, and if we got that thoroughly satablished,
this question %ﬁﬁ*@~$$&n anything, I agree with you, it won'g
mesn snything, but 1t isn't thoroughly eetablished yet. Theve
are aé@@ seurts who think there is something in the name.

THE GHAIRMAH: I wouldan't object %o your putbing in &
olause in the rule that a motlon to dismiss, if affidavite are
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pregented to auyplem%nﬁ the pleadings, may be treated as a

cmotlon for sumnary Judgment.

JUDGE CLARK: O©f eourse, that is one thing I have in
there. »

DEAN MCRGAN: It ocught to be "have to be" inastead of
"may be' mo as to zive the other partlies a ohanoce for counter
affidavits and 811 that sort of thing, bacause the procedure A8
quite different in the two. _

) PROFESSCR SUNDERLAND: Would you osll & motlon made
under the first five of these subdivisions of la(hz,sém@ary
Judgmenta? Weuld you say they were just sﬁ&m&&yﬁéaﬁg@sn%é?

On the merlits you couldn't have a summary Jfudgment 1f there was
any isewe of fact, and if you did get a summary Judgment 14
would be a Jjudgment on the merits where there was no issue of
faoct involved, These first five aren't shat type. You don't
get a Judgment on the merlis on any of them, and there may be
issues of fant which the sourt m&? decide.

THE CHAINMAN; On affidavite?

PROFESSOR SUNDERLAND: On affidavita, I don't think

‘tney are summary judgments.

JULGE GLARK: I don't guite see what difference it
mekes. Suppese, instesd of calling them "summary Judguents,®
we eall them Ysuamary orders® or "sumnary ﬁis%asitieaa of the
oage,

PROFEBBOR SUNDERLAND: The procedure is altogether
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different. The guestlon of the sumnary Judgnent 15 vhethey

_there 1o any lssue of fact on any m&ﬁemﬂ point affeoting the

meyits. That len't the question in the Lirst five of these
motlonas for diemissal., I den't think they are summery Judg-
menta. ‘

JUBGE OLARK: I guess on shrowd snalysis mayhe thay
aren’t. I was teying to think of it pzﬂaétmallyi

’ JUDGE DOBIE: Hone of them would prevent you from
hﬁiﬁgﬁag ancther aotlion, would 137

PROFESGOR gUNDERLAND: Ho.

JUDOR GLARK: Yes. I don't know what difference 1t
nskasz %0 the immediate thing.

PROFES3CR SUNDERLAND: I polnt out there is & decided
difference in this matter of service of provess. Therse may be
affidavits in regerd to that service, snd there may be counter
affidsviss. The oowrt would have to deoide an lssue of faot
on those affidevita, That isn't eummery Judgment ;:;:?aaaduz‘a at
a1l. It is vholly different.

MR, DODGH: dhnut 48 the old form of plea in abatement.

PROFRESCR BUNDERLAND: Yes, tried by the court lnstead
of being tried by the Jury.

(THE OHALRMAN: Thet s why I have insisted that motions
going to the merlts of the osse, in which affidavits are added
to the plesdings, ought to be treated as motiona for sumnery

Judgment end nothing else, besause the sunnary Judgment rule
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malkkes 4% perfectly olesar that you can't declde a eonfllot on a

cquestion of fact on affidavits., Underlying all that I have

sald sbout this thing 1s the fundsmental proposition that you

have to be &%fﬁil?'@&?éf&i to distinguich between matters that
san be dsolded on eonflieting affidavite that dlspose of your

esse on the merits and matters that can't be 80 deocided.

PHOFESSOR SUNDERLAND: The dlstinetion ls whether you
gre &@a%iﬁg wlth the merits or are not,

h THE OHAIRMAN: Exaotly, and when you say there 16 &
speaking motion under these Rules, exsept this sunnary judgment
rule, you are running head-on agailnst the proposition that you
can't dispose of meritorious issues,

. ﬁ&@%ﬁz If you support a motlon purporting to be
uncer subheading (6) by affidavit, it lsn't a motion under see-
tion {6); it can't be.

THE CHAIRMAN: fThet o 1t. That As my point exsotly.

HA, DODGE:; It eouldn't be aanything but a motion for
suanary Judgment.

THE (HALIRMAN: That ls sxactly 1%, but they say that
1% 1o & speaking motion, that it isn't a ewmnary Judgment mo-
tlon but & speaking motion, and that Rule 12(b){6) itaslf per-
nits sffidavite, when 3t says in plain languasge thal what you
ave 4riving 2% 1s not vhat the fact is but what the complaint
states. It uses the word "state” on the fééa of 4t. If there

ig any fault with the rule, 1% 1s that the Reporter has bsen too
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precice in making it perfectly clesr thatl what you are driving

a2t 4r what iz steted, It reminds me of & gase before the

Suprene Gourt of Minnesota some years azgo when I was a young
man, It was & osse in winlch under fhe @bﬁs system the delend-
ant had ﬁ%mﬁgréa to the complseint on the gﬁ@uﬁﬁ that 1t didn't
state a ceause of asotion, That 12 the exact langusyge of the
sode, Juast as thig 18, The lawyer fe? the appellant, who had
kﬁé his somplalnt knooked out below, got up befors the gourt
&ﬁ&né?gu%& at grest length., He pald no attentlion te vhat was
sald in the ocomplaint, He practioally offersd himnelf as 4
witnhess and besgan to tell the sourt what the faocls were cutpside
of the cuvmplaint. The other lawyer slmply got up and sald,
"Your Honor, I was demwrring to the complaint and not to the
surrounding atmosphere,” and sat down. That was the end of 4t.

That s what this rule mesns, Maybe 1t ls weong, and
naybe you cught not o have & rule which zllows you $0 ralse &
question of whether the fellow states g_g@&é slaim in his con-
plaint, but that isn't the point.

| JUDEE GLABK: Let me say first, as to Profegsoy

Sunderland's suggestion, of course under cur Hulss you can't
get a4 Jary trial unless you glelm 4%, As far as I know, 1
don't think there 18 any dowbt but that you ean get a Juwoy
trial on sone of thess »reliminsry lesues LT they are issues of
fact. If you olaim a Jury trisl, I koow of nothing in the world

that says you can't heve a Jury trisl on them if they ars issues
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_distinetion g&gs to the sxtent he Sﬂgg%ﬁtﬁ; I think that you

can treat them, given some differsnce in sltuations, as sub-
stantlally the ssue,.

' I s%411 want to come bsok to the main polnt, whieh is
that I don't helleve gﬁgré iz any Justification--and I ssy this

“warmly from eyperlende--under g motlon 1o dismiss merely on

the form of the pleading if from the record before you there
a§§éaﬁs'%@,b@ & substantial dssue on the merdits. I think 1%
is protby hard if you ave now golng %0 ask the Dletrliet Couwrts
and Clroult Gourts o rule Ln thet event thet there must be a
dlsmigaal, vhatever msy be the n@ms&aia%a@& used,

The dsolsions now in the Ulreult dourts ave pretty
atrong. As far as I know, there is only one diotum, pleinly a
dlotum, @ald to be by Judge Gardner, who says that affidavits
ean’'t be used, There are decislons from the BSeecond, Thlvd,
PAfth, Sizth, and Seventh CGiroulls, at least. I don't Rnow
wvhether I have coverad them all or not, Gertalnly that is the
corrast and efflelent way of getting at %Q@kqaas%ien ¢f whether
there is a real iesue to be fought out. That is what courts
g?é for.,

THE CHAIRMAN: what 1s a compleint for if you den't
have 10 stute a sause of actlon and you van't get 14 alsmissed
beeause you have falled to do 4t? What do you have & complaint
for? Why don't you follow the English eystem, which permits
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you to andorse on the bask of the sumaone just & statemend in

» & genersl sy of what the nature of the qsde 1%

JUDGE 0LARK: They get &long down In Virglols pretty
well with o notice of motlon. Thers in o guestion whether you
souldn't make 1% & leb lsse then we &0 g%%ﬁira by our Perus.,

1 am not sure but that you could do less than we requive, but
1% seems B0 me 1t le golng the wrong wey AT we ave golag to re-
quire more snd fhen have hearings as to whether we have got
aﬁaégh or not, Whet we do have froun ocur system ig & general,
berosd sancuncenent of the fype of vasse and an indication, 17
not in the complaint, from the man foreed o Jeclare hinself
by affidavit or othersise, that he has & olalm thaet we can 20e
there is & »0nsibAllty of reoovery, and wo got the gqueaiion,
rorlly, wvhether he has any affirmative right to recover o noi,
but we say that 4t Sea't fetal 47 he hasn't put 4t in this
donument that he bas velled o souplaint., He can show 1% bo us
in whatever way he ven, but ﬁ%@ﬁav@? he ghows 1%, we are not
guing to shove hlm ont of court simply becatse he hasn'i
labeled the doounent Shat ﬁ% has put in a8 & ﬁﬁ@p&&iﬁtg

WE CHAIRMAK: vhy don't you regulre him (o anend his

Cwompleint Inatesd of attaching an affidevit o 1@

JUDGE CLARK: As & matter of feed, wo often de. Iin
e oase that I spoke of, Downey v. Palmer, wvhich was the ocase
ef o shift from a sult on eboek assessment 0 a olaim of fraud,

that ls Just what we 4id in the appellate socurt. Judge Gonger
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wrote the opinlon, snd we reversed in order 3o have them amend

%o frawd., May I add thet I stuok in a note that I thought

there was enough in the oomplaint that he dian't have to do 14,
but nevertheless the Jwigment of the court was two to one that
he d1d have %o @0 1%, and he went baok for smendment.,

THE GHAIRMAN: Would you be satisfled with an smendment
$0 this RBuls 12{5}(6) that 1f the ocurt sustains 2 motion o
dianlss beesuse the oomplaint doesn't state a olaim under whish
rgiiﬁf can bo granted, the trinl cvurt shall be sompelled %o
allow the man 20 days in wvhich to smend his complaint?
| JUDGE OLARK: No, I wouldn't Like that at all.

THS GHAZHMAN: The glet of the thing I an getting at
la that under your proposal, 1% is never necessary dowm %é the
lant dsy of the trial for & man to state on the face of hias
somplaint the foets wbhioh Justlfy resovery.

JUDGE QLARK: I don't think so,

THE GHAIRMAN: vwhy n@ﬁé

JULGE OLARK: Beocause, I am sorry to say, that ifsn't
quite the rule as I have sugpested 1%, There must él@%?ﬁ-ﬁé
in the agapiaiﬁ% something which Justifies a resovery., I may
oonstrue 2 ocomplaint mors brosdly. I wos willing %6 do it movre
broadly then Judge Swan in %k@»gagg I spoke of, I look for it,
and 1§‘X don't see 1t I order an amendment just as much as he
does, %asﬂé? or later, you could push me o the point t&aﬁ'i

would order an smendment. Other Judges might do 4t sooner, but




1370 Ontario Street

The MASTER REPORTING COMPANY, inc. 51 Madison Ave,

540 No. Michigan Ave.

National Press Bidg.

Cleveland

Law Stenography © Conventions @ Genera! Reporting New York

Chicago

Washington

181

sertalnly the theory is the same.

DEAY MORGAN: On these gpeoial motlons that you have
been telking abous, ¥Mr, Reporier, they have all been cages
whers the affidavite were in support of the plesding ratner
than ageinst 1t. | "

THE GHAIRMAN: No, noj both sldes,

JUDGE OLARK:  Thet is true; they are on both sldes.

h DEAN HORGAN: Buppose that they ars against the plead-
ﬁr,ﬂéﬁé the plesder has ¢ statement in there, let's say, that
there was o proaise nade that hes been broken, and so on, The
speaking demurrer op gpeaking motion is to the effest that no
pronlze was nade, snd 1% 1z swoported by an affidavit, The
afficavl s doenn®t help any then, in your opinien, dogs ité.

JUDGE JLABK: WMo,

DEAN MORGAN: So eny affidavit that would destroy a
good atatement would be disregerded.

JUDGE QLARK: By no mesns.

DEAN HORGAN: what would happen?

THE CHAZRMAN: It would be a sumnary Judgment.

DAY HMORGAH: Would he have to oome buek with a counter
afffidavie?

JUDEY CLARK: Yes,

UBAN MCRGAH: Then 1% ie a motlon Tor summary jJudgnent.

JUDGE GLARK: ©h, yes, I think so, I was going Lo say
that & grest many times 1t glves jJudgnent to the defendant, if
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not more than %0 the plaintife,

DEAN HORGAN: Sunpose the jwigment is denied bacause

there Lo dlgoute, then you asy he has $o amend hie somplalng

aeoording to his affldavita?

JUDGE CLARK: If the affidavits bring in something
that 1o not in the oomplaint, yes. We have held that,

SENATCR PEPPER: Mr. Reporter, would you clear my nind
up on one point? Huppose that the nroposed substitute for Rule
1?2 were adopted the same as 1% appears on page 32 of your oome-
ment, wonld that be in effest a subatitute not only for 12 as
it now is, ut alge for the asummary Judgment asotion?

 JUDGE CLARK: The sumtary guégaeﬁ% alac pgoes ower, On
33 you will epe that there are soume chanpes in 56, but 56 will
8111 be tﬁg?@* Lock a2t the bottom of 33 and you w11l see the
suggeotions I made to bring %6 in line with 1%,

%ﬁﬁ&?ﬂﬁ PEPPEN: Why should thers be a separate don-
coptlion of motions of the type covered in the provossd Rule 12
snd moticng of the type that we speak of as summary Judgment

mnotiona? If you are ?;ghs in ycﬁr fandamental proposition, are

you not really eliminating the dlstinotion betysen the two%

JULGR OLARK: ﬁaégagiag ysﬁr last guestion flrast, yes,
ag far as I can, 1 certalnly am, and in fao$, I provide that
when you make s motlon under 12, 1t shall be treated as wnder
56 |

BENATOR PEPPER: I see.

2
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JUDGE CLARK: Your next guestion ls quite a proper one.

In fact, sinee 56 follows out 12, why not let 1% follow 1% and

have nothing more %o 4t? I have dlsoussed that & 11%%le here

- and have sald that that was a feasible ldea, that LT you wanted

te work 4t that way, you eould work it that way. There were
two reasong thet led ms‘&ﬁ least to the sugges tlon not to do 1t
but I dldn't say A% couldn't be worked out that way. One of
tﬁg'raaga&a is that Aule 12 ls geared to the objecting party
Gniﬁgnﬂﬁé the summnspry Judgment, you see, is for elther. A# a
matter of faot, I suppose the plaintiff even more often nmay
make & notion for summary jJjudgment than the objeotor, perhaps.
That is one dAfflowlty. PFPerhaps that sould be covered by ex-
panding your one statement té gover both, but that is a §iffi-
aul ty. |

The other wag perhaps & little along the same line,
That iz, we are uged to the two ldeas. I think we haven't con-
sidered thoroughly how interwoven they are, and let me pay that
I think the grest defeot of Rule 12 was that we hadn't thorough-
1y considered how interwoven 12 and 56 are, Therefore, I
thought 4% might be helpful for ouwr understanding and for
paonle whi are 1§§§sr$ who look at 3t to have the two aiill
there, |

MR, DODGR: Mr. Reporter, may I sek thle? Your re-
graft of Rule 12 1n this much shorter form, whioh I like very
much {(that 18, the shortening of 1%), could readily be amended
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o

80 28 to obviate the necesaity of Tiling an answer with these

“preliminary motiona,

JUDGE QLABK: Thyt La trus,

MR, DOpGS: If that were done, ln what other resnasts
dces your vedraft of Aule 12 glimiﬁatevma%éri&l that wea in the
formeyr rule? 4

JUDGR OLARK: I think mainly 1% does not, OFf course,
there is the bill of partioulars, whiech I think is a aeparate

&atté?, but cubtsids of thet, generally it doesn't.

Hay I sugpest this? Mr, Moore worked on something in
between, and he hus drawn 1t up. Would you like to look at 14%

¥H, DODEE:; I should like very nmuch to soe 14,

JUDGE CLARK: " Suppose you puss gome of these sround.

DEAN HORGAN: May I ask, Mr. Reporter, if all you have
Baid éﬁé%ﬂ't.ﬁ@ﬁllg.gy back to the fact that we ought to have
notlce pleading lnstead of what we have--a eross between notice
pleading and code pleading? '

JUDGE OLARK: Of ocourse, I am certalaly tending that
way, &1 though I rather hesitate %0 talk zbout netlcs pleading,
because what is notioe, you know. Certainly those ave tags or
appellations thet have been uged.

DEAN MORGAN: That is what % oomes down to.

JUDGE GLARK: i am pushing that way, yes,

DEAN NCAGaN: Your amending is a mere formallty,
ien't 1t, after the fsols appear by affidavis? You say, "You
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have got o amend your pleading sccording o the facte that

_appear in the affidavit, That ls Just & mere formality.

JUDGE OLARK: Could I ask Mr., Hoore to telk about this
draft, Hr. Hitohell, when 1t comes o you?

JUDGE DOHWORTH: T should like the Beporter o let me
put & aquestion first aﬁsﬁ% which I am not qulte §}%§§‘ You
substitute the matter on page 32 for the @?3%@3%~12(%);J What
provislon is there for taking up this laek of Juriediction over
ﬁﬁﬁlﬁg?ﬁgﬂ, the inaufficliency of gerviece of prosess, and 80 on?
How do you sover that?

JUDGE CLARK: That 1ls &1l in there. I% i not BEDAT -~
ately stated; I haven't specified that you do 1t separstely,
but you state your chjection in your answer and then, under (b),
yag call 4% up for a separate hesring. |

How, perhaps, you will let Mr. Moore talk about this.
As I unierstend 1%, in genersl it is an attempt tec Follow the
framework of 12{b) and make the corrections somewhat less,

' MA, LEMANN: It makes 12 a little longer instesd of
sonslderably shorter.

DGE OLARK: HNeot longer than now. I think 1% is a
good deal the same ag now., Do you want to explain this, Hr.
Moors?

- M8, LEMANH: Could you take 1t up paragrasph by para-
graph and tell us Just whatl changes L1t makes a8 we go along
with 17 ‘
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PROPESSON MOORY:  In 12{a) there ls one change shorten-

Jing the time for actlons brought In the District of Columbla

sgainet the United States, Tollowing the suggestion of e,
¥itehell, snd seoondly, since I proposed to strike out and
sliminate entirely the motion in the bill of partioulaws, the
former reference in 12(a) to bille of particulara had to be

elininated.
JULGE DOBIN: You eliminzte the notion to make more
aafind te?

PROFEABOR MOORE: Yes,

JUDGE DOBIX: Let's suppose ghat the pleading 18 in
such szhaps that you sen't present any reagonable answer to i1t.
What is the remedy wunder your new rule¥ The eomplaint s in
such bad state, 0 indefinlite and so cbsoure, that you really
aen't know encugh about At to Pile an Lﬁgalligﬁnt answer.

. PROFESSOR MOOHE: Then I should think that 4% wouldn's
state a sause of sotlon., ‘

JUDGE DONWORTH: what then?

JUDGE OLARK: Then you would get to it under the
Rules. It doeen't state a cause of setion,

JUDGE DOBIN: You don't think there is any such thing
Ba & complaint that states & ceuse of action or a clailm, but
iz yet 20 indefinite and obsoure that you cannot plead te 1%
intellipgentiy? . .

PROVESGOR MOCRE:; I should think not. The man must
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atate the issues A, B, §, tc state a causse of actlon, and 17

_he statesd those in sufficlent form the court would say that a

causa of aoticn had been stated., To require him to state some-~
thing mere and meke nore definite and certaln would be fo
rggquire him te supplement an ofherwlase good pleadling.

SENATOR PEPPER: Are there any oases whevre & olaim 18

made gﬁn@?ﬁilg for an agooun ting but without sufflelent spselfi-

eation of the limits of the accounting, elther as to time or
aﬁé}%ﬁ%'&§%%§§, a¢ that you eould not guy that there wasn't a
goed oause of action stated, wheve the defendant was olearly

in & position where he Owed an adcount o the plaintiff, but
where he wag perfecily at sea as %o what the &@e@aﬁtvza which
he s nsked to file? It seems only common sense that under
those clreumstantes there should be some way of getting certain-
ty into the claim other then merely taking your chance on a
motien te dilsmiss for lack of a cause of action, because by

supposition there would be a cause of action,

THE GHAIRMAH: I ocan remember msny cases of that kind.

My n@%i@ﬁ about the bill of partieulars and the definlite state-

ment is that the mass of desisions in the trisl courts are that
the giaéss,féw & bill of ga?tieuiars cught to be stricken out,

that the clause for a more definite atatement in the gomplaind

ought %o be left in, and that the phrase "in order to prepare
for trisl? ought to be sliminated, #0 that you have left mersly
the right %o make a motion to make a complaint more definite
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and certaln ln oréor To enable you to kuow Jjust what the na-

_ture of the action is and hoy to plead, Home of the Distrioct

Zourts have already read cut of the Bules this "ln ovder o
prepare for trisl' business, Just Like the old mare, they have
backed up and swltohed iﬁ@i@ taile, snd they won't ka?s it. vWe
g&gh% as well strike 1% ot and leave 1% Just a mothon to make
nore éefiﬁits and sertain for the purpose of enabling you ine-
tellipgently to meet the issues in your answer and pleadings,
aﬁé"leg the preparation fop trial go to discovery and whatnet.

JUDGE CLANEs May I suggeet that $had ig a 1itils of
& separate issue? CFf course, 1t 18 all $ied up here. I wonder
if Hr. Hoors oouldn'i go ashesd and fiéigﬁ what practicslly
covers 12(b) here.

THE CGHAIRMAN:G Yes. I was Just following up some OF
the guestions. I guese you are right, and we should let hinm
go ahead sng %x?iﬁiﬁ it.

PROPEBSOR MOCRE:  12(h) permits one preliminary motion
and even broadens the grounds that can ﬁa wegaed., For ilanstance,
non=jolader of necessary Or indlspensable pariles can be urged
in & prel lalnery mo tion.

There iz one big change, &é@ugﬁ; ffallure to state

a' {those words are eliminated) "no alaié upon whieh reliel can

be granted." Together with another subdivision, (d4), that
AL A AKs

would beretry allow defendsnt to use a speaking motion that

although the plaintiff has stated a good oause of astion, as
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s matter of fact, he doesn't have one or that the defendant

has & good defense, sush as dlscharge in bankruptoy, Statute

of Limitations, and a3 30 that defense thers is no lssue of
faot, It is & matter of law that defense As eatablished.

?E% CHAIRMAN: Thet msans you couldn't make @ motion
for sumpary Judgment, a4¢ we now understand 1%, unless you (the
defendant) make it bafore ansver,

FROFESAOR MOORE: No, I think not.

THEZ CHAIRMAN: why not?

PROFESSCR MCORE: He doesn't have to sccompany this
olalm with affldavits. %uéézvisiaa (&) is & permivsive one.

THE CHAIRMAN: Ch. You allow the Gefendant to make a
motion for summary Judgment @a.the gr@&aﬁ»taag the ocmplaint in
£act has no real iseue, as & @?@l&ﬁiﬁ%?g mattor before answer-
ing.  Ee ean 4o tﬁaﬁ anyway, can't he?

_PROFESHOR MOCAR; He oould. Right here he oould in
gff@eg neve o disniss the complaint because he had falled %o
state o csuse of astien., He coulg ma?$ t@ dlemias on the
ground that although the plaintiff has stated a cause of action,
28 & mattar of faot the plaintiff does not have one. He could
4o elther one,

THE CHAIRMAN: State that agaln., You have stricken
out the wopds "frllure o state a', I don't quite get the
point,

PROFESSOR MOCRE: The defendant could move t¢ dismisa
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on the ground that the vlaintiff has falled to0 state & cause of

zatlon.

THE CHAIBMAN: Under your proposed rule?

PROFESBOR MOMRE: Yes, sir,

THE CHATRMAN: Why have you brackets around that?

PROFESSOR MOORE: Becsuse I wanted 1% broad encugh
that he could also move %0 dlemlss on the ground that even
though the olaintiff has stated a csuse of aetion, he doesn't
have. one.

JURGE DONWORTH: That latter is what the trisl or sum-
marry Judgment ls for; that s to dlsapprove the plaintiff's
allegatliong and olalm. That is usaaliy done by a trisl on a
motion for summary Jadgment.

| PROFEGSCR MOCRE: I think you 6o run right back to
summary Judgment on thls proposition. I think a nuwber of the
Cireult Courts by sanctioning the speaking motion have in ef-
Teot treated the motion under 12(b)(6) as a motion for sumnary
Judgment. |

PROFESSOR GUNDERLAND: They are certainly two wholly
dlstinet propositions. One is, the plaintiff has stated 1%,
snd the sesond 1s, ocan you prove 1t7 They are two ﬁagaréta
things. |

. PROFESSOR MOORE: Certainly, but then the defendant
cught to be able to show that even though the plaintiff has
stated he has, he doesn't have.
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PROFESHOR SUNDERLAND: If that is true, he oan do that

by sumnary Jjudgment.

JUDGE DONWORTH: Or trisl.

FROFPESHOR §§§§ER§A§§; Or trisl. But suppose the
plaintiff hasn't stated one. Yeu wouldn't let him ralse that,

PROFESOCH ﬁgéagﬁ. Yes, he ean reise it. "ne olalm
upon whioh reliaf can be granted.?

PROFESSOR AUNDERLAND: Thet isn't the point. The point
18, he hasn't stated ons,

PROFESSCR MOCRE: He moves to¢ dlsmisse the ocsuse of
action and dossn't as@amp&ﬁy'thé mot.on wlth any affidavit.

The only thing the court can test 1t on ls the complaint as
drafied.

PROFESSOR SUNDERLAND: T thlak you put twe things to-
gether that are quite different..

THE CHAIBMAN: One point I make ie¢ that undear your new
rule Af he makes a motion at all of any kind, of any one of
these five or gix different kinds, 1f he doesn't then make &
real summery Jjudgment motlon with affidsvits, he 1z barred from
nmaking 1t agsin later.

PROPESSHOR MOMRE: I don't think ago.

THE CHAIRMAN: It says so. It says, "A motion makiég
any of these ﬁ@feasag shall be made before pleading if & furtheyr
pleading is permitted.® If that coosn't say you have to nmake &

motion for summary judgment bafore you put your answer in op
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make any modlon or lose the right, what doess 1t mean?

PROPESBOR MOORE: Thers may be an ambigulty, but leek
over in subdivision (h). I intendsd %o cover that, at any rate,

PHE GHAIRMAN: (k) dcesn't allow you at sny later date
te make a motion for sunmary Judgment,

PHOFESSOR MOGRE: "A party walves all defenses and
ohjeotiong which he does net present &5I§?§?1§&é in thess
rules.Y HRule 56 would stand. ALl (b) is intended to do is to
g&#é%th@ pleader an optlon %o gome forward and ralse defenses
g?igr to anawer, alther on the complaint as a @l@é&iﬁg without
anything more, or the defendant can 8o beyond the pleadlng i
he supports his moblon with arffidavits,

THYE GHAYRMAN: My point is that the way you have 4%
worded, whether you meantito 4o 4% or no%, Af you make any one
of these motionas, for laok of Jurisdlction or anything else,
you have thean and thers to coupls with 1t a motlion for sumuary
Judgnent, & ac-0alled spesking motion for summary Judgment, and
if you don't, you lose your right to do 4t., It seems ?rggtg
elesy to me that is what 1t dosa,

PROPESIOR MOORE: OFf ocourse, that can be doetired up.

4 THE CGHAIRMAN: Thers 42 snother thing I want to ashk
you sbout, You have atrioken ouf %fallure to state a olatm®
and say, defense that there ls no olaim upon whioh rellef
can be granted., That means to me that you have & defense that
in faot you haven't &2 olaim on which relief can be granted., It
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Goesn't mean mevely that the plalntiff has failed to state 1%.

. You have sbolished the motlion %0 éis@iss the whole case on the
ground that the plalntif? hasn't in his ecomplaint stated 1t.
You say hers, as 1t reads, “Nvery defense, in law or faet, 1o
a elaim for relief in any pleading, .... shall be asaerted in
the responsive pleading thersto ...., except that the following
defenses may at the ¢ptlion of the pleader be made by motions®,
One of those defenaes is "no elalm wpon which rellie? can be
g?éﬁﬁeé.“ That Lan't qulte the same as saying he haen't stated
one, .

Wi. DODGE: I think the language which he origlnally
had in thers should be preserved.

THE CHAIRMAN: If you want to preserve the right %o
attack the sufficlienoy of the complalnt, yes.

HA. LEMANN: This would say that you couldn't file a
demurrer or an objection that the pleading didn't state a ocause
of aetion 17 there 1ls any %hgery-n@@ﬁ whieh he oould have aéﬁgeé
a sause of astion. You must say that he coulén't have any
cause of action. What does that mean?

THE Qﬁézﬁﬁﬁéz "No claim upon which relief san be
granted.” |

M. LEMANN: Mow could you say a man eould have no
claim uwpon which rellef aould be pranted? Suppose he sued you
for breseh of contract, but he had a good claim for assault and
battery.
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PROPESSOR MOCRE: Mr, Lemann, 1f the defendant moved

to élsmiss under 12(b) befare answering the complalng for

breseh of sontract, the courd in deciding on the defendant's
motion to dismiss (whieh I will assume ls not scocupanled by
any affidavit and dosen't have %0 be if you'look at subdivision
() or (4)--the defendant ean file but is not obliged %0) would
conatrue that "no olaim upon whish relief can be granted® to
mean the olalm which the plalntiff was asserting in his oon-
plaiit. That 18 the only thing befors the cours,

MR, LEMANN: Why not say so, as you dié originally?

MR, DODGE: That ie what I was ebout to say, 1f you
mesn the game, |

MR, LEMANN: IT you don't mean the same thing, what do
you mean? I think I put a pretty false case.

DEAN HOLGAN: Wallt & minute. Suppose %heré are affi-
davits clalming that he has a case of assault and battery.

That is the next thing. '

PAOFESSOR MOCRE: I want the defendant %o have the
optlon te show that despite the plaintiffts pleadlng of the
ccntract, there la no lssus of tact,

HHE. DODGE: That 1s a stralght ocase under the other
rule for swumary Judgment,

PROFESBSOR BUNDERLAND: uhy oouldn't you Just add to
these six & seventh, reading, "The plalntiff is entitled to

sunmary Judpmentt?
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JUDGE DONWCATH: Then you would have to make a motion,

. The objeotion hag bsen reised to that that he might want to

move for swanapry Judgnent after he had filed instead of befors,

COTHE GHATRMAN: Yeos. He mlght have dlscovered soue
witnesses $o show that the oharges of faot are sham long after
the answer had been filed but before the case was tried. He
might find some new withesses and go sround and get thelr
affldaviits stating that they will teatdify thus and 20 in sourt.
?héﬁ“h@ makes a motion for summary Judgment and puis those
affidavite in and puts the burden on ﬁ&@zplgiatéff to producs
some other affldavits showing that he ls able to refute that
testimony or to mé@% 1%, I should think that many cases alsh
arise vhere the ococesion: or the reason for making the motlon
Por sumnapry judgment might be developed in the course of the
preparation for trial but long after the answer was in.

JUDGE DUNWORTH:  Then you oould take eare of 1% by
providing that you don't walve fallure 0 stale 2 ozuse of ao-
tion or Jurlsdietion or right to summary Jwigment.

THE CHAIRMAN: You might fl;ﬁ 1t that way, but as the
rule iz now worded, you don't have a right to make another mo->
tion for swmmary Judguent.

PROFESSOR SUNDERLAND: If 1t ds put in there, then you
eould take ¢are of it by adding 1t %o the other two that you
don't walve,

PROPESSOR MOCRE: I didn't intend to eliminate a later
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noticn for sunmary Judgment. If 1% is eliminated under that

cyordlag, that should be shanged.

THE QHALRMAN: That 18 righ

JUDGE DOHwORATH: Anm I not right in the Impresasion I
get from %nis debate (and I should like %@‘%ﬁ surrested 10 I am
wrong) that tﬁgré sre really two polnts under agtack hers? One
ia the ldea of allowing the defendsant to ralse the polnt that
%h%}aaa§laia% doga not éta%s g olalin or a cause of soetion. The |
e@nﬁéaﬁiﬁa of the Reporier, as I understand, ls that he should
not be allewsd 30 do that; that i1s, specifically attack the
scmplaint on that ground, that he should be required %o go into
the merlis (o some sxtent, and that he cannot attaak the plead-
iag*' I think the sescond polnt which the debate makea upon me
is that the suscession of the motiong one after ancther glves
an undue advantage to the defendant, Am I right in those
pointa?

JULGE OLARK: Yes, substentlally, although I want %o

add to the first statement. The first statenent ig that there
i3 a perfectly amendable olaim, and I regquire that right along.
I am not roquiring any colala wp in the air, as such. Before
denyling the motlon, I su reguiring that there be a showing of
an amendable olala.

I must say that I am a 1ittle surprised at the course
of the disoussion here. Would any of you, &s & Judge, grant a

motion to diasmisa L1f there was & showing of an amendable olalm?
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JUDGE DONWCATH: Onlry as a matter of penally aller
varlous other amendments had beon mads, and 1y was nsgllgsalt.

JUDGE SLARK: Of oourse, 1t doesa't come wp a3 siaply
as that., The way 1t comes up iv that %ﬁ@j%?iﬁl sourt hes swhe
mardly dismlased the scrplaint., Az I seldd, 3T the lawyers
were full of skill, they eould forease 1%, Wt very often the
trial fudge hag diamicsed the §§ﬁ§$§in§ on the meyriits, aso o
ﬁggakﬁ and it comes up to U8, end what sre we going to &o?

é@é we golng to affirm & judgient like thet whem we think it is
wpang on the Law?

MR, LEMANN: You %&é’% sntirely prevent the stupldliy
and insompetence of trial Judges., Raven't you a provision at
at avery stage of the proceedings amendments may be presented
snd urged?

JUDGE OLARK: That has never been constiued as an
amendment in the upper court.

MR. LEMANN: Dossn't that requirei.the District Judge
%o permit amendments when he sustaing the motioen?

JUDGE" OLARK: what ave we golng to 40 in the appellate
cour ¢7 S

MR, LEMANE: You will reverse him when he makes nis-
takes, ¥You can't prevent him from making mistakes,

JUDGE CLARK: This is the way it comes to us, don't

you see? I maat say i am a 1Little worried. It sooms o me

that vhat is really workable under Rule 12 ia what ie under
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sttasck. The thing that really makes Rule 12 workable now is

. bhe construction that hes been given te it by the eourts., If

you take that away, I think i1 would be jJust perfecefly horprible.
The matter comen t0 us, the trial court having dismissed 1%,
and we are shown that there ls a good, amerndable olalm. If it
is « métt@f,éf statement only, of course we have %o affirm,
and there are cases oslled res 3%@1&&%& not only bedause of ihe
gzgims they have out up but becsuse of the olainmg they should
%g%%“gut'ugi i égﬂ’# aee any escape from that 47 we are foroed
toe 1t _

THE CHAIRMAN: If he is petting knocked out in the
Distriot Court for failure to agtate a cause of sotion, why
ﬁaaaa‘tvés apply te that court for leave to smend, 17 he ean
make a good one? Why walt untll he gete up to a Court of Ape
peals and then apply for sn amendment or have the Gourt of
Avpeals bolster his case up becsuse he dida't apply for an
am@aﬁaéﬁt when he readily eould? If you want t9, pul & él&uﬂé
in the mle raquiriag the Listriet CGourt, 1T he is golng %o
dismles the sult for fallure to state a cause of action, %o
make the order oondltienal and $o eay that the order shall be
effective wnless the plalntiff amends his complaing within 20
days. What you are doing iz walting until the aése gets inte
the appelliate gourt, and the plaintilf hasn't resorted to his
obvicus right to get amendments in the lower court. Then you

want to say, "We will take your osse up and make it Just as gpood
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ag 1f you had pleaded your case right below or as 1f you had

. applied in the lower court for lLesve to amend and the oouwrt had

refused." Thet ls the philoescohy shout this thing that I don't
underastand. %
JUDGE OLARK: I only wish that I oould take you with

me and, bafore any of you kneck ocut the pro

gress whioh has been
made {(which I think you would be doing Af you were going to re-
sfricet this motion more than 1%t 48 now in the deolsions), that
yeﬁ4@ﬁalﬁ resd all these cases that I have oited--and I will
get you some mere, too--beeause it seems to me that the sug-
gestions that you are going on sre awfully unrealistic as to
what actually happens. I8 s true that Af Judges and lawyers
both were perfectly mechaniecal and could ses all these problems
imnedintely, it ought to work Just as Lt is suggested, but
what haphens rlght along is this: The ﬁrial court has acted
for varicus reascns. Quite often he has teken one vlew of the
law. It may be a real difference on the law. That happens
very often, There wlll be an aotual deeisiﬁﬁ en law that no
elalm is stated, and 1t will come up to us and we feel that
aa&s? sertaln asgpects of the vase there would be a good olain,
The trisl Judge would not have suggeeted to the counsel that
they amend because the trisl Judge hadn't thought of 1t, hadn't
thought 1t wag worth doing. OFf course, if the lawyer could see

everything that passes in our minds, he would have amended, but

there he 1s. He is wp before us, and he hasn't amended, We
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have taken a thsory somewhat different from that of the trial
.Judge, ond yet the @ﬁé@ has gone inte Judgment and is Tally
res judicata. _

If you say ﬁh&% we ghould be herd-bolled in that kind
of omsge even though we think the plalntiff has a good elalnm,
and say, "You Just didn't know enocugh to foresse what we were
golng to think," that iz cne thing, but I muet say that it ia
rather shooking to me in this day and generation that we can't
%égéﬁ‘it when we ean see that there is & good elalnm,

HR., DODGE:; why don't you say so in yowr opinion, say,
"Judgnenti affirmed unless plalntif? mokes this amendaent in
the Distriet Jourt by allowsnee of the Judge within 10 days®?

A, i%ﬁéﬁgz That 48 what he does in effect, doesn't
he? You say that the Distriet Judge wes right in holding that
beoause the plaintiff didn't state a eauae’ef astion, but he
should have stated a motion to amend, and we now give him that
lesve. ZLon't that what you do?

JUDGE GLARK: Sé&é?i@@g.ﬁ@ go; sometimes we don't.

Of eourse, 1t is true that there are certaln csses in whilch we
40 Just that sort of thing.

HMit, LEMARBN: Don't you do it wherever you think you

should?

JUDGE OLARK: - Of course, you have locked at only one

slde of the question, too. It iz Just as lmportant from the

defendsnt's end, because in fully half of thess cases we
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eventuslly affira the trisl court's action, because we say that

. the trisl court can't on one side, but then we lock at the

whole situstion and find that the trial court was vight, but on
s different wrousd., It seems to me that ls Just as important
and just ss useful and Juet as helpful, It glves us an oppor-
tunity %o ey to look at the merits without lecking for the
formalities of pleading. The more I see of those formallitlies,
the less I think you can rely on them to Know what 1s going on.
You san do it just as much from t&evﬁeﬁﬁaéaat‘s éné, sometines
I think even more. The defendant 1s likely t0 lose a good
Judgment 47 he can't do it, and 4iF you go through these cases,
you will flad & Lot of that kind, where we have afflrmed on &
different grouand,

| Gohen v. Amsrican Window (lass Co, is a good example.
The trisal court was summary sbout 1t and sald that the process
was insulficlent, which was ©0 our mind a very weak way of
doing. We mald, "It won't atand," but they spresd everything
on the record, you sgee¢, snd we affirmed with méﬁifi@&tieﬁ of
the grounds.

We can settle the whole thing., 1 can't now see what

you galn by ssying that shall not be done. It seenms o ms 1%
la sort of preserving a vision of common law pleading. The
pleadings must be correet. Wast do you galn by 1tY What is
there to be loat by allowing the partles to aay; "How, Judge,
this is what we are fighting over. Ve may not have stated it
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very well, but this is really what we want to fight over!?

- What 49 the court Tor¥

MR, LEMANN: Is anybody proposing what you say is
being proposed? I 4ida't get Lt from the discussion, 7o me,
you zre pubbing up a straw nen.

JUDGE OLARK: I hope 80, but I must say that this dle-
eunsion that 1% is all wrong to use affidavits under 12(b) |
troubles me greatly.

- THE OHATRMAN: 1 am not seying that we shouldn't have
a notlion directed to the éﬁm§ia§nt and allég affidavits on &
motion for summary judgment, but the point I have made from the
start e that you have said in this rule that you oan raise by
th&%rﬁﬁﬁiﬁﬁ whether the complalnt states a ocsuse of action.
The rule 18 expliclt, and you oan't distort it by sayiang, "vell,
even though 4% doesn't stute & ecsuse of aetion, fix 1t up soues
other way.% 1 sey you mesnt what you szid vhen you sald a
motion mey be made to éi&mlﬁs'ﬁrsﬁmgl&iﬂt becauge it doean't
state a oounae of asetion, and that ls & thing that has been in
exlstence under the oode system sinos 1848, wWhat I objeet to
is trying te dlstort that rule and saying that 1t mesns some-
thing different from what 1t says.

If you want to attzek the complaint, you have to de 1%

by a motion for summery judgment. You lesve it to the plalntdlff

to oome in and supplement his pleadings by affidavits to show

thaet he hae scmethlng more then he has pleaded. That ls one
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thing. I aay the right way to do 1t 1s 6 require him or %o

L allow him -den he is oonfronted with such & motlon, Yo amend

his somplaint instead of tacking an affidavit on aa an exhiblt.
What Lo the use of havliang a pleading if you start by putiing
in a Jumbled uwp stery in the complalint thebl Goesn't wean sny-
thing and $hat will atay as meaningless right to the end of
the trlal; =nd then having a lot ¢f affidavits attached %o 1%
'%ﬁbﬁugﬁiﬁﬁgﬁg i% and enlishten the defendent as to what the
§iaiﬁziff really has up his gleeve? I con't see 1%, ﬁhéi is
the use of having the pleadings 1f you don't pequire them 0
atate the case? _ .

HRe DODGE: Why do you ueed any provision about affi-
dgavits in this rule? You have the affidaviis on the moticn for
sumnary Judgment. VWe zlgo &avg o general provision that any
motion feoundsed upon Tacts nod &§p@%§iﬁg of record may be sup-
ported by affidavits. Way 8¢ we need any further reflerense o
2fflcevits on these motions? |

JUBGE (LARK: X think the law is developling pretiy
well on that. There is soue disgsent from scms Distriot Judges.
It 15 certainly developing pretty well in the ﬁzfgai% Gourts.
I should say that A we are golng te 12&&%'it;‘1 would rather
lat the law develop as 1t 48 now developing.

On this feature, the resgon thal we brought 1t up, in

the main, is that thers seemsd to be some question about it.

Mr, HMitohell has asked, "why don't you may it dlreotly?" When
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we say it direetly, the ldea iz subjest to atiaek, and agein I
cask, how oan we have the ldeas that we set forth here generally
that pleadings are not the final limistation? How, Tor example,
oan we have Rule 15(b) if we are going to say, as I say, that
the complaing ls disnlssable when the parties show that 1t is
perfently amendable? _ _

Fit, DOpGE: I déon't see any reason that the Cireult
Gourt of Appenls can't direct the lower court to direct an
gﬁ@ﬁéﬁ@ne t¢ be mads wilthin a oorgaln periocd; otherwlae, the
Judgment to be affirmed.

JUDGE QLABK: vYhat would you 4o with the opposite dase,
when the Judguent beloew is a dlemlsgal on one ground and that
ground 1 iﬁgréger, and an gffiéa?i% %ﬁﬁﬁﬁ that there is good
ground for dismissal, Would you reverse that and have them go
back on that? | |

DEAN MORGAM: How did the affidavits get thers, Jharlie?

| JURGE CGLARK: Bimply beosuge the parties put them
there. They will move to dismiss., It is grohabla that if they
had some of us right by thelr elbows, and we told 5ﬁam not to
Go that, that Lt would be a grest mistake, they wouidn't do 1t,
but they don't know sﬁaaga on %hat.r 50 they esll in a notion
to é&gmisg and file affidavits. That 18 a very usual way to 40.

THE CHAIRMAN: X think they have done it because some
of your opinlons ntatlng that. have beer published, umér Rule

12(b){6), whioh authorizes a motlion to attack & complaing
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beosuse 13 dossn't state & sause of sotion, You have invented

_the apeaking motion snd asy thal under that very ruls you arve

not confined $0 what the complaint states at all, that you ocan
put in afficavigs, Of course they have been doing it. Thet
is why I objeet to tids stuff about speaking motions in these
declialons, : |

¥R, LEMANH: When they put in affidavits like that,
‘the other f£ellow csn put in oounter arfidavits,

- THE CHAIRMAN: Surely, they alweys 49, In every one
of thecs declsione in the Clroult Courts that they have spoken
of, there have been affidavits on b@%ﬁ\a&ﬁas, and the whole
thing hes been conducted precisely like & amotion for swuanary
Judgment. |

Wi, ﬁéﬁégﬁ 1t asesses t0 be a motion under paragraph
(6). |

THE GHASRMAN: The courts have sald, "We will treat it
ag a ﬁ%tgan for sunmary gaﬁgmagg.“

MR, DODGE: Whieh, of oourde, it is.

{HE GHALBMAN: It hes been labled at the top, "Motlon
to dlenles," and the Label ought to have been “otion for
sunmary Judgment.  So they strike out one label and substitute
the other one theyre. COF course, any %@ur% sould 4o that. |

JUDGE ULARK: You ought te put in that when s motion
to dlenles is made under (6), the parties osn make it a

summary judgment moticn snd 4% 18 all right. The only diffieulty
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is that the poor gink who dcesn’t know gets oaughi.

i, LEMARN: ihé fellow who (oesn’t know any beltep
gets & good result,

JUDGE OQLARK: We are gettling good results bsosuse we
are doling what some people think ia %%?@ﬁgﬁérmiag, but I doen't

think 4t le strong-afming.

THE QHAIRMAM: I don't think you need a shrewsd lawyer
%0 understand that when Rule 12(b)(6) says you mey move to dle-
miééﬁbggaage the complaint dosantt Q%ﬁtﬁ.%rﬁgﬁﬁg of sotion, 1%
mesns what it says and that vhether the soaplaini siates a
sauvse of sotlon or doesn't is the ianue in the ¢ase. I don't
think meny of us are so dumd a8 not te know that,

DEAN MCRGAN: Me, Ghairman, don't you $hink thst as
far as that ifficulty is conoerned, At can very easily be reue-
dled by a mere provision, such os has been euggested, that the
courts treat L1 as Af At were made under Ruls 56 but that the
other still remains--the natfer of only & single motion?

THE CHAIRMAN: I feel very strongly about this thing,
and provebly I am taking a whole 1ot more time than the Chalir-
man ought $o take shooting of? hiahganth about things liﬁé
that, but I think we ocught to have olear thinking about 1% when
#@ talk sbout (b)(6) as being snything but a demurrar sﬁ<a§§
suffiolency of the complaint.

DEAN MORGMT: I quite agree with you, but doesn’s

experieonte show that frial-judges and counsel believe: that you
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cught %0 have the egquivalent of a speaking aoflon for this sord

of thing? The equivalent 13 to treant this netion, which sounsel

migtakenly makes under this rule, as 4f 4t were under Rule 56,

MR, DODGE: The only rule which 1% can be under,

LEAR MCRGAN: The only rule which 1% can bo under,
Let's say that we a?ﬁ_ﬁaéer a system vhers labels don't mean
&ayﬁﬁiﬁg} | ;

THE CHAIRHMAN: What we ought to do is to provide that
& metion mightiﬁa made to éigﬁiga hecause the comnplaint deesn't
stete & caunse of action, =nd state %hg%»tﬁéz san be osonverted
into a motion for summery Judgment snd be at the option of the
plaintiff or the defendant. The plaintiff may want %o oonvert
to & summary Judgment motion by outting in ﬁffiﬁ&?itﬁ, and 17
he dees, then my polnt is that when he shows he has seﬁa%&&ﬁg
more that he ought t© have in there, instsad of teoking an
affidavlit to the eomplaing, he ought to go about anmending his
cumplaint.

HR, DORGE: Hea any courg ever yat treated & motion
that there 12 no cause of asetion not besause of the statement
in the complaint but beocsvse of thie offidavit Tiled as helng
& motion under this rule?

THE CHAIRMAH: Yes, under 56,

MR, RODGE: Ho; under 17, |

JUDGE CLARK: Yes, & lot of Matriet Court Judges.

THE CHAIRMAW: fThey have done 1t %3 inventing this new
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apesking motlon ldes and seying the speaking motdon ig per-

misaible. ¥y polnt is that instead of inventing a third type

of motion thaet isn't mentloned in the rule, they cught to have
dene the obvious thing snd sald, as Judge Augustus Hand sald
in cne of hls oplnlons, that whatever you oall 1%, tids 1a
really & motion for summary Judgmnent, and treated 4% as gueh.
Ingtesd of that, Gocdrich has written an opinion éemanatya%ing
that sco-called spsaking metions are ?s%ﬁitﬁﬁﬁ %yrtﬁe Federal
Rniéé and that 12{b){6) san be sonverted intc & speaking motion,
glthouzh not & motion for summary Judgment.

HA, DODGE: In spite of the Langungeof Ltem (6) -there.

THY CHAIRMAN: Yes.

JUDGE DONWORTH: Isn't there room for the idea ghat
affidavits are proper under the rule as 1t now reads along this
line? e have a very liberal Rule 1%. ‘“Amendments. A party
may a&énﬁ his pleading onoe a8 & matter of course®, and go
forth. *0therwice 8 pa*ty nay amend”, and so forth; "leave
ghall be freely glven when Justice so ?équxraagﬁ I think 3%
may be that the flling of affidavits by the parties iz good on

the movion ©o dlemige ss indlocating whether the olalm oan be

~amended, whether the facts Justify the smending, and when there

ia éé}%s%iﬁﬁ made to his eomplsint on this ground--a meticn o
dismieg--the plaintif? may flle affidavits which would be the
basis of his wmaking a motlion for an amended oomplaint,

THE QHAIRMAHN: That 3s what he ought to do. He says,
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“yhy, Your Honor, maybe my complaint is bad. Here ls an %ffim

.davit that shows I have certaln facte that I haven't set up in

my eomplaint., Therefore, this motion for sumnary Judgment
ought %6 be denled, and I ocught immediately o be granted re-
1ief.? ‘That is what I am contending Tor. We ocught to get this
in ths trisl court,

PROPESSCOR OHERRY: JHay I add & 11ttle confusion?
ﬁién‘% we got into our Glffieulty, reslly, when we dropped the
word “demurrer,” whleh we have all been scoustomed to and know?
I don't want to go back t0 that, but I am jJust pointing cub
vhere this thing came in. In thls speaking matier, & nan could
say in Hinnesota that he demurred from the pleadlngs snd not .
from the stmosphers around lt¢, but motlons o often d0 have
affidavits, and we invited this a 1ittle bit by eslling this
a motion to dlsmiss and meking it Look as if 1t were sumething
different from the old genersl demurrer.

My suggestion would be to drop this out al together as
cne ¢f the grounds of & motion and to make proper provision for
it under your motion for sumnary judgment, where 1t belongs.
Eﬁ@r@, onee you make 1t your gr&un&}féy a méti&ﬁ, aut ematieally
elther party may put in offidavits, snd you can get to the
resl basls which Judge Goodrich has been talking azbout as a
speaking motion. Anybedy ¢an put in affidavits th@ra. heave
the whole matter to that place and take 1t out of Hule 12 al-

togather. Then nobody would think he had a right to make a
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motion on that ground, If he wants to get relief on that
hasis; he ought to have a guégﬁsﬁilay, of course, 17T ths othey
Pellow oen show that he hse sonmsthing that yould be oured §§>
smencment, thet would be an answer for the motloen for a sﬁﬁaagg
mdement; Af he osn't, there is a basle fér swamary Judgment.
1%t nover ought %0 bs a motion to dismlsse,

THE §§§13§A§3 Woulén't you get the same result if you

. %ﬁﬁ a elause right in this rule, for instanee, that uwpon &

motlon €0 dismiss beozuse the complaind states no cause of
aation, 1f the ocourt thinks the motion 1s well founded, he musd
allow the »lalntiff 20 days in whioh to smend, or 10 days in
whioch to smend? Then your courts would amend the plesding in
the trial court.

PROFESSCR CHERRY: Then you are also having in Rule 12
semething whieh is reslly part of eummary Judgient proesedlng.
I think that is wvhere the whole confusion comes. IT you gould
get 4t cut of 12 and put At under summary Judgment, I don't
think you gﬁ&lé have sny covasion for gonfusion there.

M, LEMAHNN: T2 47 usually consldered under swunaapy
Judement proceduret

PROVESSCR CHERRY: Ho.

i, LEMANN: when I think of sumnary Judgment, I think
of it Just as & new thing that goes beyond the pleadings (o ga%‘
at the gqueation of whether there are any facts in eontwoveray,

agpuming that everyihing is well pleaded. I wonder 1f your
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suggestlon wouldn't sort of oconfuse the profession by tinkering

with this thing in that wey. I don't kaow,

MR, DODGE: I think se, I objeet to striking that ous
of Hule 12 and lsaving it‘%é the summary Judgment rule, whleh
s intended for sn entively different set of olroumstances.

LEAY MORGAN: I don't think 14 i¢ for an entively
¢ifferent set of airoumstances. 1 think it is one of the elr-
snﬁsthaagw for whieh 1t 1s permitted now.

‘ MR, LEMANN: Ien't this a sort of hybrid thing between
the two, snd wouldn't 4t be best covered znd prevent confusion
in & lerge seetion @fita@ §?62335i&§ if we put in a paragraph,
17 we want to, ¢ permit what ls belng permitted in %ge‘éaagaé
and Third Uircults and Just say e0 in 50 many words snd soriy
ef legltimatize ¥hle A1llegltlmate ohlld, 1T you sre ailv%illiag
to acknoviedge 117 Ian't that what 4% really comes to on the
merdts, 17 we all think what le belng done is a good thing to
do?  Dsy 4% in an sppropriate way, in a less eonfusing way, and
make 1% plain,

DEAN MORGAN: You have three sholoss, it sesms to me,
Cne is to abolish this ag & ground For a motion and put 4% in
%&%ﬁ&f? 33@%&%@%; Another s to go to notice plesdlng right
away ané Juat say that a pl 8&&3&5 deean't have %o state facts
sufflolent to siiow ground for vellef,

Mit, DODGE: Rule 12 is designed Tor those cases where

thﬁ pleadings mék@ an issue of faot,
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THE CHAIRFMAN: %3%% is the Buird optlon?

DEAN HCRGANYT  The third is the one that Monte has
sugzested, that we treat évery motion Vo diamiss aé a notion
for sunnary Judgment at the optlon of slther party.

PROFESGOR CHERRY: But %A1l keoping it in 127

DEAY HOBGAN: Yes.

JUDGE DOIWORTH: As I understend the orlgln of thig
notion to dlsmlss, it s from the equlty rules.

: DEAN MORGAN: It is the New York rule of odvil pro-
sedure.

JUDGR . DORNWORTH: No, I don't think that is 1t. I
think 1t oomes from the equiiy rules adopted about 1910, whieh
abollished the demurrer and substituted the motlon to dlemliss,

I sthink that 18 the origin of thes clause here.

OENATOR LOPTIN: That is ocorrect. Ve agreed at the
beginning ﬁka% we would Tollow those pules ap far as they oould
be made appliosble to this provedurs. . |

JUDGE DONWCRTH: Under those equlty rules, it was the
custom fresly to allow tha‘glaingaff te amend. The Judge
would grent the motion to disules, conditioned on the plaintiff's

falling to smend within a certaln time, and so constltuted, 1t

dldn'g ??ﬁéﬂﬁa any trouble.

JUDGE DOBIE: Jven without that, don't you think in
pracstically svery casge whers & notlon to disnlas is heard and

the Jjudge grents the motion to diswmiss, he would then permit
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the plaintiff to smend if he made a showing that he had an

amendable aiaim?

GENATCR LOPTIN: I doubt that he would requlirs the
plaintiff 4o make & showing. He would Just ask permlssion to
amend. _

JUDGE GLARK: What would you do in the upper court?

JUPGE DOBIE: I know we allow amendments rather freely.
#e had one very complicated oase down there that we practically
ﬁ?ééﬁ%é ag 11 the anendment had been made, ,

JUDGE CLARK: That is & good way to do it, I don'g
know how you are golng to 4o 4t 1f you restrict the rule. A
gre-t 4iffieulty in ebolishing the ée@u?%@?, as expressed by
Profeasor falentine, is that 1t has substantlally been a fraud
because it was Just abolishing 4t and kKeeping At under another
namne. What the courts are doing under the rules is to make 1t
freer, It ssens 0 me thét the results have besen nost ﬁegégm
able, Again I say, I am distressed to ses the sugpgeetion that
it should be restricted. It is trus that thers are quite a
few District Gourts that have taken the position that they
won't lLook to anything execent the foraal allegations of the
comnlaint. It seems to me that is-énx%a ont of line with the
rest of our pleading system, perticularly with sueh provislons
as Rule 15(b). Aluost any of these suggestions would do it.
Profeasor Cherryls would do it g@%?zetely, of aﬁarsé. Y.

Hitahell made ons alternative that he threw ocut; he didn't
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press 1t. He s8id that elther plaintiff or defendant aty its

_option sould trest it as a sumsary Judgment, snd that would do

1t. Any of these things would do 1%, but I say AT you gdontg
allow 1% te be goetten at some way, I am quite sure thail this

ig more theoretiocal, thaet this is an argunent based on wording
end cosan't lock nt what is golng on in the courts and looks
for o kind of perfestion of plesding on the part of the parties
that they Just don't have. It means that we in the courts
h&?é‘ga% %o amphasize thg formal allegstions when we don't want
to,

THE QHAIRKMAN: JTen't 1% a faot, Oharlie, that your
propesals 21l shord of this? Where 1% is developed in the
lover ocurt or the uwooey court that %ﬁ& compleint ls insuflfi-
elent but the affidavits or something ehow that the man has
more &t his command then he has set forth in the complaing,
you don't take the next step at z2ll and make any provision for
anending the pleading, and the net result of 1% is that right
from the time the sult is started until the time the final
Juépment iz entered, you é@ﬁ'% have to state a geod ¢lalm in
your oomplaint. It seems %o mwe that you lay yourselfl vulnerable
to attaock such =g Ja&gs Pee 1s making as far as the §i§aégnga
are oconcorned, that they are noi really a good instrunent under
this aystem for defining the issues, that they don't &@éﬂnt to
anything, that they are defined by the proef at trial.

JUDGY OLABK: Therse a%ill appears Rule 8(a) that you
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have te set Torth & olalm for relisf, "(2) a short and plain

_ statement of the olalnm showlng that the pleader is entitled to

relief". I an not suggesting that thet be laken away. 1 é@
almply s2aying that you cen get &% that by what the pleader
tells you &8 well as by what he has formally zet cut. I simply
gay, "Follow &{a).? ?ﬁaﬁ means 1 I don't find in the complaing
&sg@zaing whiech shows that he is entitled to rellef, I certain-
1y would erder an smandment.

: A, LEMANN: I should like teo meke a motion and see AT
it would enable us to dispoese of A%, I nove that the Reporfer
be requested te prepars a provision to the effast (1) that
wiiere a4 motlon to dismiaes iw gﬁﬁ%&iﬁ@é, leave to amend shall
be expregsely provided.

THE CHAIRMAN: Under 12(b)(6), a motlon because the
somplaint is lnsufficient.

M. LEMANN: That i pright. And (2) that at the
agt&aé of edther party (I 2m not stating the exaet words), a
moblon o dianles may be gonveried into a motion for summary
Judgnent by affidavits under the preocedure under Rule 56.

‘ Wwor't that acoomplieh the things that probably every-
boedy thinks should be acoomplished?

JUDEE JLARKY I think the two probably would 4o it.
£% sesnms to me %o be & paraphernalla that is unnecessary, boe-
sage that 18 what 1s being done now. It seems to me that 1t
1s Just making a gesturs o form,., If there ls something worth
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while in making a gesturs to form,; I suppose I am willing %o

40 4%. I should think that would do it.

ME, LEKANH: It seenms $o me vour lagi statement amcunts
to the same thing, that 1t lsn't worth doing, that everyihing
ia Miﬁing all right, and we don't need tc do anythlng. |

JUBEE GLARK: I think it is working pretty well,
Thers are quite a few Plstriot Uourt devlelons the other way,
but a8 far as I know, every Cireoult Court that has ruled on 1%
h&sﬁée&eﬁéértha sorrect result except that one dietum--and the
Judge says it 4s a dletum--in the Eighth Cirouit.

M. LEMARH: I shall withdrew my motion, Hr. Chalrman,

begause 1 ghiak the f%§%F changes we make, the bettey on this
sert of thing, We will complicate matiters and oreate a new set
of controversies. The Reporter's last statement 1s that 4% ia
working all right, | |

DEAN MOREAN: I don't agres with the Reporter. I
don't think it iw working all right. I think & lot of the
District Judges, without welting opinions on 4%, are applying

the yule as 1t 48 steted, as certainly I should do AF I wore a

Distriot Juige. If the rule says that the mﬁt&@ﬁ shall be
granted 1f 1t doesn't state a cause of aotion, I would grant 1%,
If 1t aidn't state a cause of a@%@%&; I wvouldn't listen 1o
affldavite except on & motion to amend. I don't see how the
rule can be working all right 417 the interpretation %hét the
Reperter wants $o put on 1t is to be put on t. I think we
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ought to elear it up.

PHCFERE0R CHE

AY: Quite apart from that, Mr, Chalrman,
don't we have $o 4o something with Rale 127

M, gﬁﬁégﬁsr Hot necessardily on thls polnt.

PROFESA0R QHERAY: We can't Just ié@?@ Hule 12 the way
it ls. & suppoese that ls ths one rule we would agres on as $0
that, | |

| THE CHALRMAM:Y As I have gathered, the genersl ilmproa-
gi@éﬁig that A€ we keep these motiong, we cught 10 put them all
in one instesd of having two sueeesgslve stages of motions,

PROFRSGOR GHIRRY: Bomething will have to be done.

THE CHAIRMAN: I don't think there le much support
for that,

FROFRSHIR

CHERRY: 1 have a good deal of sympathy, toe,
Mr. Chairman, with the commeny thai we got from one source (I
think 1t was from Atkinson) that nobody could keep the pro=-
vigions of Bule 12 in mind from one dey %o snother, I think
that ig a Paly oprliticism of our draft there.

THY GHAIRMAN: The trouble 1s that Rule 12 was drafted
eriginally on the theory that the Reporter is presenting teuday,
and we were digsatiefled with 1t and ordered him to change 1%,
and the probabilities are that 1t would have been in the
interest of olarity if he had thrown his origlnal draft in the
wag tepaper basket and started anew. However, he patohed his

draft up, with the result, as always comes in such & cape, that
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1% 1s complieated, snd you have to resd 1t over and over agsin

. and cen't remember it from one day %0 another, 1 1t asould be

clarified with guoh changes as we want $0 make, 1t would bs

L s o

very helpful, I think 1% 1s the most unwatisfactory rule in
the book when 1% comes %o slarity and %ﬁ?&éﬁ%ﬁ%,
SENATOR

- PEPPER:  Me, Chalymen, as far as I am eon~
cerned, I am olear that I sm golng to be confused as long as
we retaln ln one ocategory the motions that are specified uader
ﬁnié‘l? and in ancther cstegory the motions that are specified
under é;%z@ summary jwdgment rule. I ocan't escaps from the
akternative put by Profassor Horgan thet we must elther adopt
the notion of nobtioce pleading (whieh I am opposed $0) or maks
sar,megieng on the theory embedied in the summary Jjudgment .
agotion, I think the confuelon arlses from an attempt to make
an unresl distinetion between motions in advanse of trial gﬁéar
12 and under the suamary jJudgment seotion.

Just 10 make my meaning clear, let me read these few
lines, which seem to me to disposs of the matter in & way patie~
factory to those @gﬁ 1ike the idea of supplementing the motion
by affidavit as dlstinguished from a demurrer whioch takes no
seeount of anything except the suffislency of the pleading.
Juppose our summary Judgment rule snd the matter wunder 12 were
sombined thusi |

"At any stage of the aation and before trial, a party

may move for o summary Judgment in hig favor and aay support
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his modlon by affidavit. Only one such motion shall be pey-

-mitted exzoent in cass of natbter wrising alfter a pregedlng mo-

tien has been made. I the court is of the cpinion thay a
deelelon in advance Of trisl may disvose of the aection or of
some materisl issue theyein, he shsll order an iumediate hear-
ing and thereaftar enter Judgment in Pavor of the party en-
titled 0 L%, A% the heoaring or in advance thersof, snawering
affidavits may be filed by the pertles agalnst vhom the wotion
is ééﬁﬁgﬁ

I submls, slr, that that stetement, subject, of course,
tou shangss ln verblage and elarifiestlion, makes the lesue
falrly olear, snd Just To test the ssnse of the Uommittee (not
now, beosuse we wont Lo debate 1t further, but at 2ome stage),
unless 2 bebter motion %o the same effeot in put, I an goling
to aak for a vote on that ss a substitute for the motlcns now
previded fov ia 12 and under the sumnasry Judgment rule. I am
quite ceritaln that as far g8 I an csoncerned, no amount of
clarificstion of statement Or enything else ls going to help
me &g long a2 v keep the unrsal alatinetivn between e Two
seta of motlone., I think they are all sumnery judgment motlons,
er we had better oome 10 notlee pleading.

THE GHAIRMAN: You mean by that, for instence, that
the delenses of 1laek of Jurisdiotion over subjeot matter, of
improeper venue, and of insufficlency of serviece of proceas

should 11 be incorpovated in 17
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BENATCR PEPPEA: Yes.

THY CHAIRMAN: ‘Then you den't make any dlstinetion in
your resolufion, sush as ths summary Judgment seotion teday
provides, that when A% comes o dleposing of the merits of the
gledm, 1% can't bhe tried on a?f&ﬁgv;%gﬁ The surpose of the
afficavit ig only to ses Af there ls evidenss on both sldes,

BENATCR ?é??ﬁ%; That 18 right.

THE QFAIAMAN: But that ifen't true with respect to
s@ﬁ%iﬁg aside the proopag on insufflielisnt service, hedsuse you
can dealde that on affidavit.

STNATOR PEPPUR: There is no necessity of spelling
thet a1l out in the rule. You nmske your notlon 1o the cours,
and 17 it iz a motion bosed on lack of jJjurdsdietion, lack of
servios, impropsy venue, or whatnot, it ie dlaposged of as that
sort of metlon, If yvou ave mabking your motion teo the vowrt on
the grownd that the pleading or counterslaim falle to stale &
canse of setlon, loave o asend 1s granted or, if thet lesve is
granted and not avalled of, the Jjudgment goos againat the
pardy whie 1g in default. ¥We sre gpelling out &ll the thinge
which & eourt is to 4o with op without affidavits, when in the
long run 4t zeems to me the couet has to declids what he ean 4o
with affidsvits and what he ean't do,

THE QHAIRMAN: 'The summary jJudgment rule has been
sustalined as constltutional on the sole ground that it sxpressly

provides that the resl question thers is not what the feat is
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but whether thers is eonflicting evidence., If you abolish your

. present sumaary Judsment rule snd get another one that dessn'd

make that dlstinotion, aren't you running soas rlaky

SEMATCR PEPPER:  The dlistinotion 1s »ight on the aur-
face of the atatement, You can't make an exchange of affidavits
ag a substitute for trial by Jury or any other hearing on the |
merits, but short of that, & court upon recelving affidavite
san deolde whether or not the case 18 one whioh can be dispused
ef‘éit&@y in whole or in definite part without weliting for
trial and even without reguiring the defendant to file an
answer. Az am very conseious of the impertance of the poing
made by Mr. Holtzoff awhile age of how futile 1% 4s to require
& defendant to file an anawer as a prereguisite %o 2 motion %o
dispose of the case on some natber as o which the factual
sverments in the answer are ilmmaterial.

1 represented & lot of defendents under the Shevrman
Aot In anti-trust prodeedings ageinat the oil companies,. and the
preparation of the answers of tﬁa»aamgaa;%a in thoae onges took
months of anxlous study end preparation. Just suppose thave
had been a question An the nature of jurisdletion or venum %0
bs raised there. How futile 1t would have been to reguire the
filing ¢f sn answer merely t¢ indleate the nature of thse sub-
stantive defensesy

I can't help believing that we are not thinking olearly
unless within the limits to whioh a summary Judgment 1is
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constitutional, we make provision for 1t as a substltute for

a1l other kinds of mofions t0 dlspose of the oase in sdvanse of

trial.

"o E?i%f TOBesa ...

TRT CHALIMAN: May we have the ﬁmﬁéi%t@é brought $0
eréer, pleapsy |

JUDGE DORWCRTH: Senator Pevper, ls your smendment
?@gﬁg?

\ SENATCR PEPPER: I didn't mesn to bring that up, I
Just meant that unless szomebedy presented ¢ better one, I was
poing $0 move what ¥ read not ss & fMll statement of the oun-
mery Judgment rule bub merely se vhat you night oall the en-
soting olause of 4%, letting the provisions that gusrd its
constitutionelity #%and zn they sre ﬁ@ﬁ;' Hy pwrpese was 1o
indleate the similarity in nature bebtween the metdiong undsy 12
and the motlons under suamery juagm@ﬁ%. If you are going back
to the old~Tashioned idea of & demuprer--s real demurrsr, not
8 soeaking demurrer--l have found in prectice the aourte have
lost intersst in them. A48 Mr. Ulark sald, %ﬁé gourtys want o
heve Taotusl mabtter upon whisoh to decide & motion., I you ave
g@iﬁg to have a spesking motion, you %éﬁlly have arossed the
line and will Find yourself in the domaln of the swwsary Judg-
ment motlon. Whien you are once thers, I don't sge why they all
gan't be disposad of in that category.

That was Just a statemsnt of my polnt of viey, and
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there was no motion, if 1% waa inoinsiatent mith anything you
 wanted to offer, Judge.

JUDGE DONWCRTH: T desire to preosent a motlon, and I
will state some of the reasons that lead me to this,

Rule 12(h) in the first flve subdivisions does not
really lavolve any matter of diseretion. OFf sourse, 11 is inme
plied that amendments may be made even to those points, but the
one that has glven rise %o the most aifficulty, as ascerteined
by’é&r Reporter aaé-ﬁy ?@@fﬁgsﬁf Hoore, is the cne about the
fallure %o state a olainm, |

I a& rather dlanosed to keep soparate the provisionsg
of 12(b) from the sunmary judgment rule. They were not ine-
tanded ordginelly, st leasi, Lo cover the same ground. It Juss
happeng that they run 1§‘§ége%he§. I think the genesls of
this dismissel motion le, se I indleated awhlle ago, that the
Federal equity rules some thirty veare ago ebolished the de-
murrer and substituted a motion t0 dismies, but I think 1t was

the univerasal vractlee (I know it was as far as I wap able %o

~ observe) that 1f the defendant under an ¢ld bill in equity moved

to dlemlss and certsin points were valsed, the jJudge woeuld say,

"It seema to me that these points are well taken and that I

shall have to dismies this biIll unless the plalntiff oan obviate
them by amendment, snd I will allow him 20 days," or whatever

1t might have been. Justice wss done, and there wss no idea of
outting off anybody. If this Rule 12(b) has resulted in any
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injustice by ocutting off the right of amendment, that certalnly
cought te be obvisted., I don't think anybody on the Committee
ever sntlielipated thst.

Go my mobtion, subject to verbal correctlion, of course,
1% t0 add at the end of subdivision (b) of Rule 12 these words: @;Z§

"If & motion to dlsmles made on ground (6) of this ”Qm%é
subdivision (b) 1s sustained, the court may withheld Judgment.
of dlsmiseal pending the hearing of a motion to amend the somn-
plalng, which moticn may in the discretion of the court be nade
within & time to be fixed by the court,®

JUDGE CLARK: Mr. Chelrman, ae I have indleated, that
lg ¢learly inadequate, I think, and tﬁAmy way of thinking if
that were put in slone, 1t would be gquite a step baek in the
inferentes that it>wﬁulé sarry. 1 think Af anything of that
kind 1s golng %o be done, Shere ghould be full provision as
augeested by Mr, Lemann. I would say that I think Benator
Fepper has the ?ig&%,&ﬁ@a. These are funcamentally the same.
The courts are golng %o treat them the same unless you absclute-
ly forbid them to, becsuse he isg qulte right that courts no
longer ocan take grest interest in formal all%gaticég, They are
interested in the faets in dispute, and when they are brought
out by pre-trial or aﬁythigg elae, they naturally arﬁ'geiﬁg to
look for them. It seems to me that ls one of the best develop-
ments we have, and I hate to ses suggestion made to hold that

bagk, wihleh i1s what this ie, I think, without any doubt.
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Therefore, I move an anendment to add the provision
. suggested by Mr. Lemann,

THE CHAIRMAN: What was 137

JUDGE CLARK: That at the option of elther party, the
action t0 dlswlas nay be maés‘a motion for swmmary Judgment.

PROFESSOR SUNDENLAND: On ground 6. |

JUDGE CLARK: Yes.

THE CHAIRMAN: @hy gouldn't you adopt both?

SENATCOR LOFTIN: Mr., Chairman, that wag npot all of Hr.
Lemann's motlion, was 1%

Mi., LEMANN: I had three branches %o 1t. The Reporter
indloated 1% was working all right, o0 I sald I didn't want to
4o anyithing. ,

JUDGE GLARK: I think perhaps you went fartuer than I
intended. I sald that the CGlroult Courts of Appesl were making
it come around. There is no guestion, as Hr, Morgsn sayas, thatg
the Distriet Courts are not. The Distriot Uourts treat 1% Just
a8 a demurrer and vlte the old cases really as though it were a
demurrer. Let me say agaln, I muoh prefer Henator Pepver's sug-
pestion, and 1% is Just because I am rather dlstressed at Judge
bonworth's suggestion if 1t stands slone that I make these
addltions, bseause I think without %ﬁesa‘aé§&t1933 it 4s reslily
vary definitely a step backward.

THE CHAIRMAN: You move to amend by adding %o it Mr.
Lemann's suggestione. Will you state Just what they are, Monte?
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upon witdeh rellef can be granted.

i, DUDGE: That is only where no rsal lssus of Tack
48 presentad., (rdinarily there presumably woulsd be o resl igs&e
of fact,

si!a;hf 3.{?5% 01

I7 so, then under the rasainlng sse-
tlenz of the sunmiary Judgment rule, the eourt dlsmisass the
motlon, It seems %0 e it besomes awfully clear the mers you

think of 1t.

% AR BUNDENTLAND: I think that ters “"asumsary Judge
ééatﬁ has really beoooms a yord of ars., ¥We tosk Lt froan Bngland,
and A% never w8 oonsiiered to apply exgent whars yoeu santad s
Jude @@az on the marlits, These five grounds for abatement whlch
we hsve in the Tirst five subdivlsions hers ave not g?ﬁanéé

thet woepe ever used ln England ag the basls for suwmmapy Judg-
ment, A grest many states in Bhls Eﬁmﬂﬁﬂy have adopiad suumary
Judgment stotutes Following the Baglish systen. As far as I
reaall, they are all statnies whleh provide for that rem=dy to
obieln o Judgment n the merlits, and matisrs ln abatsoent ware

never oonsldzred te belong within the purvisy of Lhe

Jadgment.

JUDGE JLARK:  In the first plaece, this rule was uallk

anything before, sand the reascn for Professor Sunderland’s B
gestlion 1o that the oommon form of gummary Judgment historle-
#lly hag been 10 speoify thatl Judument may bo rranted snd oon-

tract aotion faken, and sc on, Ye broke away from that
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erlginally, and I don't think there is any partlonlar mystiec
»meaning in "suncary® a3 guch, It means 8 quick deoigion.

PROFESHOR SUNDERLEND: If it meens a guiek declsion,
1t is confusing.

JUDGE OLARK: It len't any aore eéﬁfnsing than ovup
rule was originally. Our rule nmade the original departure from
The other rulea, WYe declded we would not Limdt it ©0 eerialn
apecified lasues,

e

SENATOR PEPPER: 1 ﬁﬁiﬁ§4it weuld be regrotiable, Hr.
Ghalrman, 17 the big prineiple that is lavolved hers wers t6 be
uhasured by » guestion of terminology. It would be siaple
anouph $o entitle these motlons not “@eﬁi§n% for sumaary Judge-
ment® but "HMotions in advanes of trial” or "Judgment on motions
in savence of trial” or what you please, but with the under-
atanding that 17 the resclution esrries, the question of ,
terainology is ﬂﬁﬁj&&t to the further csonslderstion of ths CGon-
mittes, I think 1t would be a mistake to confuse the merits of
The lssue w@?h the historical guestion of yh@thﬁr Yaumuary
Judzmenit” la copyrighted or not.

PROFESOSOR SUNDERLAND: JTen't there another difficulty,
senatery  We have provided a ma@hin@ry-fér sunnary gaégmﬁaﬁg ia
view of the faet thst the thing we are trylang 10 determine on
en applleation for swmasry jJudgment 1s whether there is sny
lsaus of Taet. That 15 the one thlng we are trying to dsbermine.

e have got our machinery for that purpose, On thess five
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grounds In abatement that lsn't the quastion at all. 1t tshes

Centlrely dif'ferent mnehlinery. I don't bellizve the mashinery

for the suvanmsry Mdgment, wiloeh ia slmed entlrely to deternin-

)
T

ing whether thers iz zn issue @f fact involved, 12 adapled %o
desling with these Tive grounds of sbatement.

MR, LEMANN: Egyil ask, Nr. R%&%?%%?, now you think a
ghange of thnls sort would 11 i with the Snlel Justioe's ad-
moniticn?

h' JUDGE OLARKD  OF gcurse, L ocan't tell all the Chlefd
Justloe had in nis nlndg, but I should say that you gan, of
gourse, press that too far. 1 gon't g&lieva he meant any sore
than we all bslleve. I thought that I agreed with the Chief
Jus tlee entirely that the Hules have worked well and that in
genor 1 wo want 0 praserve thalr struoture.,

i, LEMANN: If we occnsolidated Rules 12 and 56 would
we be oreserving bthe strusture? |

JUDGE CLARK: I think we ere, deoldedly. Wh«t I think
we are dolng now i éa?@ying out the real objective we had in
mind, ¥e hadn't olearly sesn the interweaving of these two
rales., How we ée‘A Of couwse, I covuld make the same sugrestion
that i we were %o take cut froa Rule 12 the privilepe now
feliowed by oertsin courts of using afﬁiéav&ﬁﬁ,‘it would pere
haps §1ﬁlmﬁa the Gnhlefl Jus%ia@*g-aéﬁ%aitiaa\if we pressed 1t
that far, I don't belisve he intended $o do that,

THE CHAIRGAN: ©OF cowrse, Mr. Sunderland's proposition
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JULOH DUNYORTH:  ¥r, Chelrman, thle Tentatlve motlon of
mine of course was prenarad in a hurry., Upon rendling oubile

viaton {(b)

in, I fi&é that probably the possdbllity of %&%ﬁﬁQ
mant would apply to every one of those g@&anéa} not almoly to
£6)._ It may be §h§%.%h@ gomplaint could be amendsd to show
Juriscletion or that the return éf service eould be amendsd and
the prosess m&gﬁ% ba amended, Lf you can ilmagine sush a thing.

So I think 17 my ldea la followed, the language of the ir

B

A..’&
§

ti@ﬁkwéazé e nore like thls, s=nd porhans this would be aore
soraeabis to the Heporter, who manifestly does not like the Ldsa

of emphasizing an amendment to $the douplaint,

IF & motion b0 dismles aade under this aubdivision
(9} 13 suatelned, the oourt nay »lthhold faagment of dismissy
pending the he-pring oFf p motlon o asmend-~"

It doesn't say what; whatever ie necassary.

te~whiieh motion may in the dleeretion of the court be
mede within s $ime o be fiwed by the ﬁ&ﬂ?%.ﬁl

THE OHAIRMAN: %mgﬂ& the complalnd, you mean,

JULGE DORWRTH: Mo, It sipght be s reburn of process,

THE OHAIRMAN: 1Y save nothing sboubl return heve.

JUBGEE DONWORTH:  Any of thoae things under thess eix
?giﬁé, £ found cefeotive, might be the sublest of smendmant,
=ad that is what I have in ﬁiﬁé. However, I am not pressing
this, 1 merely out 1% into the reoord for those of us who are

lﬁﬁﬂ?@aﬁgﬁ L0 resd.
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THE GHAIRMAN: The gquestion is cg Benator Pepper's

~motion, 1if you are realy for 1%. _
| JUDGE DOBIR: Would you read that motlon agelin, please’

SENATOR ?ﬁ%@%&% The moticn Lle to strike from subses-
tien (b) of Rule 12 the words texogpt that the f@ll&@iﬁg de-
fenseg may at the option of the pleader be made by motion", and
so forth, down to6 and including the words "in a responsive
plesding or motion” on the Pollowing page; and then in Rule 56,
on $umary Judpment (and, I may say, without prejudice So
subsequent aserraction of terminclogy 11 1t is desired), %o
strike ocut subsestions (a) and {b) and substlitute language
wiloh 18 as follows ‘

Bat any stace of the asotion and befure trial, a pariy
may move for a summePy Judgment in nle favor and may suppors
his motion by affidavits. Oaly one such motion shall be per-
mlt ted, mxaent In the case oOf matter arising after s preceding
2eti n has been made. If the court isg of the opinlon that &
dasision in advanoe of trial may dispose of the action oy oF
gone matorial lgsue thereln, he shall order an lmuedlate hewp-
ing.*®

The rest of the rule to %E%ﬁé ng ls.

JUDGE DOHWCATH: Sensbor Papper, do you measn 1o
abolish the possibllity of moving in limine to guash the sor-
vice of prosesg?

SEHAT(HR PEPFERY Hot at all, sir,
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JUDOE DCRWORTH:  Haven't you done that?

HENATON PERPPER: Bob at all, slr., ;*‘,é;i: any Btaps of
the avtlon or before trial.,.." The sotlon ls comsenced by
filing sumnons ond eomplaind, snd st any staye subseguent Lo
that and before trial sny moetion can be m&é& sovering any mate
ter which is now thought of as elther within the limite of Hule
12 or within the lisits of Ruls %6,
| THE Qﬁ&lﬁﬁ%ﬁ; The genseral purpose of ths motlon s to
g@ﬁséliﬁaﬁg the summary Jjudgementi rule and this one. U sourae,
there are certain questions that I don't think we need te bother
with now., It is perfestly obvious, for instance, that you say
at any stape of the trial you can sake a noldion to 28t aslide
the servios,

LEAN WMORGAN: The aotlion,

THE CHAIBMAN: Yes, Suppose the man's actlionn appear

Cgenerally and 1lterally under your anotion to set aside, and

tasre ls another nminor ebjlsotion. 1 am Just ralalng this %o
show that while these things aven't impurtsnt, they sre things -
thet heve %0 be consldered b§ the draftoman 1 your resolution
ia passed, becsuse 1t gives the plalntiff a right to make
moblon for summary Judgment the day after the sult is brought,
befors the defendant has time to hire a 1a§ygéi He is gliven

20 days to get a lawyer and put in an answer, dut he can be
hziled belfore the eourt ln twenty-Tfowr hours and doupelled to

resist & Judpgment. There are 11ttlse things like that that have
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t0 be patehsd un, of eourse, but we understand the main propo-

“aition, don't we, 2¢ that we oan vote on 1t as a matter of

polioy? |

AENATOR PRPPER: I wouldn't eongede that the objections
you hsve Just enumerated, sir, are &@?11@&%@@. The langusge is
"4t any atape of the sotion sndé befores telal a party may move
for o spmmary Judgnent in hig favoer.® Thsat doesn't m&aa'zhat
ho gaine any sdventage by 80 delng 1if he makes a frivelous or
8 fééligh mution, It 1s disposed of by the court like any

other, The purposs of 1% is not to undertake to enumersts the

Cmeblons that he oan meke, besause you wand 0 have an all-

inelusive pight to make 211l the moetiong, starding with lack of
Juriscietion of the court and runalng down o the fallure of
the last antecedent pleading to state a valld elailm,

JULGE pOEWORTH: I hope that S@z&ét&' Pepper will oun-
sider whether the langusge that he uses haan't dons away with
the whole ldes of speelal sppearance and guestioning the Jjuris-
dietion, becsuse when you get the service of process vacstbed
you are not regelving a Juégm@aﬁ in your favor. 8o, if thers
1s no Jurlsdliotlen, you sre not getting a Judgment in your
favor. You are objeoting te any Judgment. I think that your
langnage should be very carefully welpghed in the light of
thoese oonsiderations,

SEHATCA PEPPER:  What have we done, Mr. Reoorter,

about gpeelal appssranses?
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JUDGE CLARK:T  We don't have then,
THE (HATIRMAN: e don't have thom,
SGENATOR PEPPER:  That 18 what I thought,

SUDGHE DO

WORATH  This old (b) tskes the plasce of thai,

Hil, HAMHMOND: ¥e struek out thgt’ﬁarﬁ sbout szopselsl
aupsaranced.

GEHATOR PUHPPER: We haven't any.

JUDGE DORWORTH; How are you going 10 guestion the
service of proosss?

HENATCR PEPFPERs By motion, _

JUDRE DUHUWORTHY  And ask for a Judgment in your f&vﬁr?

GENATOR PEPPER: Surely.

THE QHAIAMAN: I think what we ave dealing with are
details of drsftemanship and matters of detail that will have

to be polished up Lf the resciution 18 passed. For szaaple,

- you have stricken oubl abselutely the olause that the plalntlfl

ean't nake a notion for sunnary Judgment untll after the anawer
ig in, and new youn sllow gl&intiff te bring defendant 1nto
eart, as I sald, in twenty-four houra under threst of imme-
Gdlate jﬁﬂg&%ﬁ%. But I think that is Just a matter of detall,
Let's vote un the wide prinelople that is involved here anywsy.

A1l those la faver of Henator Pepper's motion raelse
their hands,

oo Four hands were ralsed ...

THE CHAIRMAN: Those opposed?
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+es Bix hands were ralsed ...

THE CHAIRMAN: The motlon 1s loft. Now the guestion
iz on the motlon of Judpe Donworth to put » clauge in here rew-
qulring the sowrt %o glve & man ressonsble time to ampend befwa
dismisedng a sult under theas prelimlnary sotiong, plus your--

JUDGE DONWORTH €$ﬁﬁgygagiag§: What sbout MHe, Lemasun's
motion? |

THE QHAIRMAN: I was golng to say his was adaed to
yours, smé what was your proposition, Wr. Lemsan?

B, LEMANN: A provislon £¢ authorlze the court 4o
trent & motlon ¢ dlumliss ss a motion for suwanary Judgment by
following the requirements of Bule %é;

THE GHALRMAN: Yes, in an appropvisis Osse,

PROFRGLBOR BUNDERLAND: For elther party.

M, LESANN: Yes, for elther pavey.

JUDGE DONWCRTH  You haven't written that out?

Wi, LEMAEN: HNo. 1 tﬁﬁéght 1t had to b worded with
some caps, and I thilnk the Heporter could 4o 4t with the thought
very ﬁ%llwfbgt%ar than snyoene alae,

JULEE 2&%%&%%&2 I feel very modest about presenting
%&15 motion bsoause I am not at allvﬁagg it 12 the elught thing.
It will prevent the mischief that the Heporter has oalled
a@tént;cﬁ to, of sewing up = men when he cvuld amend hiaself
into court. 1 shall Just state the motion for the reoord.

The motion 18 to add to subdivision (b) of Bule 12
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thaese wordarl PP oa motlon Lo dlgmise made undery thls subdl-

_vislun {b) is sustained, the ecourt may withhold Judgment of

dlamiasal pending the heering of a motlon o amend, wihlch mo-
tion may, in the disoretion of the aourt, be nade within a time
to he fized by the sourt.? _

THE CHAIRMAN: I suggested a substitute for that whieh
I thought you had socepted, becanse this lavolves the 1ldaa that
after the %ﬁ%i@ﬁﬂﬁﬁ dismiss has boen heard, the partlies o out
of oourt snd heve $o a@me‘baéﬁ asgain with ﬁﬁg;fé?&&lizg o' m
motlon to amend. To get rid of that sort of rigmarole, [ sug-
gosted that the motlion basfigrely that the court shall not grang
dlamissal wnder subgivizion (b} %&t&e@% firaet granting the
party a reascnsble tize 4o ameénd., He can anend right there In
cowrt without ancther motion 1f he wante %o, I sunpoue,

JUDGE DONWORTH:  WAll you state thut sgaln, please?
I think that is all rizght. |

THE CHaXBMAN: It iz jJust the general 1é-4. 1 an notg
abteapilng ¢ draft 1t, beosuse that is 8 thing the Raporter
would have to work on, It is that a nction o ﬁiémiﬁ% under
subdivision (b) shall net be granted éy the oourt w@ﬁﬁﬁu%
glving the party reasonzble time t@ram@nﬁ. Your rule would be
pernlgsive ﬁfwﬁﬁa sourt; mine is ecupulsory. He can't dismiss
wlthout giving tise,

JUDGE DONWCRTH: "I a wotlon %o dismlan mads under

this subdivision (b} ig sustalned, the occvurt shall withhold the
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Judgment of dlgnissale-?

THE OHALRMAN (Interposinglt Mo, he shall not entep
Judgment of dismisesl, i you want 1t thal way, without Tizst
giving the perty rensonzble time to amend,

JUDGE DONWORTH: Thet ie a1l right,

JUDGE OLARKY  And 1t senteline sleo Fr, Lemson'a Pupther
provision,

THY CHAIRMAN: Vhe further proviglon thet any motion

un@er subdivision (b) in an approprlate cage may be treated by

the court sz & aebicn for sumaary jJudgment under Bule 56, That
ig merely deelsring whet some of the sourts have alresdy fduns.
JUDGE DUNWORTH: 1 acoept thal smendment.

UDGE CLARR: HNow may I say Just e 11¢%led Haybe I
have sald teo mmeh, nnd 1f anybody wants to throw me out, go
shead., 1 #hall sey twe thinge, ané then you can throw me oub,

The first 1o, wouldn't 1t be simpler and wouldn't 1t
cume to the same thing 1f you Just asid for (6} that thes sixth
ground is o motion for swumary Judgment under Rule 56(e), 1f
you Jjust added thet? That is one of the things.

?ﬁﬁ?%iiﬁ saobher sllght guestion I ralse as to Judus

Donworth's form =4 1¢ 18 now settled, and that Ls that all dis-

S eration Lle taken away from the couwrt as to pefusing an amend-

ment. OFf eourse, generslly he shouldn't refuse an anendmeat,
DUt supnoss that he has already had six or seven sbtatlng the

game pround, thers la a 1i4tLls question of whether we aay aoct
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tle ils honds The othor way.

That 1s all I have o say.

THE CQHATRMAR:  After thinking thatl over, you can oong
back with anything like that that you think of and 16 »ill be
taken o-vre of,

5&@@? ULARK: I Just throw cut the suggestion., Wy
dopsn't the subetitute for (6) that I put in cover 1% all,
rpally?

FROFESBOR SUNDERLAND:  (6) ought to be left in.
HER

i,,
ol
ik
™

OLARK:  Why should (6) be left in?
PROFPUSHOR SUNDEOLAND:  Por the same 0L Tesson we huve
been ¢lving.

PROFESGOR QWERRY: Mr. Chalrman, the Reporterts first
objestlen, I take 1%, wige in line with the sugpestion I made
a while age, %6 pud that subdivieion (6) inte the rule on sam
wory jmﬁgﬁ@ﬁ%%, I9 thet ity

JULGE OLARKs  Thet is 1%, yes.

PROVESSCR OHERRY: I atlll ’?*fw? that proecedurs, He.
Chalrnen, explalining in &ﬁ?anae the reason that 1 shall vote
"ot on the notion.

THE QHAIRMA Why don't you put the sotion for Judgs -
menat on the pleadings in Rule 56 tov while you are at Lt

JUDLE COLARK: Pereonally, I think 4% 1s slready there.

PROFRSBOR CHERRY: I thought we were otill dealing
only with Hule 12, |
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THE OHALRMAH: Are you resdy for the guestion? 411 in
Taver of Judpe Donwerth's wetlen plus Mr. Lemann's addition
ralse your vight hands.

ess About sly hands were raised ...

THE GHATRMAN: Opposed? That is oarcled.

MH, LEMANN: How I move that the preliasiaary motions
be 1inited %o one and that a1l the grounds stated in Aule
12{b) wuzt bs in that exoept lsek of jurlsdiction over the sub-
ggaﬁxggz%aﬁ, whdleh of courus the &au?t'ﬁag% itzel? notice st
aéy time and whiloh the parties may esll %o the sttentlon of the
agourt at any tine,

JUDE GLARK: I think that is fine, I secuond the mo-
tion,

R, LEHANN: That is the Tiret time I have pleased hinm
thig aftorncon. We foreed the right of amendment snd ha sald
that may be bad, but here we have hlm nleased.

JULHE OLARK: wWell, 17 you can't get roast beel now,
maybe you can get some goud fish,

THE §§£Eﬁﬁéﬁf #ill you state the mobtlon ggalin?

i, LEMANN: That all the defsnses reforred to in Rule
12{b) must be presented in one motion at one %ime, emcent the
defenne of lack of Jurisdietion over the subjeoct matter, whiech
may bs called $0 the eourt's attentlon =% any tine.

PROFESSCR SUNDERLAHD:  Uoes that mean z}at ;?mg zs@u.zi,é.\

ot make a subsagquent moetlon for judgment on the pleadings?
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ME, LEMABE: Yes, We pub everything in at cne time.

PROVESSOR SUNDERLAND: You can't ralse the insuffi-
ciency ©f the gga%@é eause of setion at any vther tins,

Wi, LESANN: OF oocurse, the plaintiff could pressnt a
motlon fer Judgment on the nleadings beeouse he wouldn't have
hed his whaek at the defense. The motion for a Judgment on the
vleadings will offen, perhans usually, be presenied by the
plalotiff after the answer is in., Do you understand what I an
t?giﬂg %o say %o you, Professor Sunderland?

PROFESITR SUNDERLAND: Suppose the plaintiff doeen's
gtate n cause of setlon,

MA, LEMANN:  That would have to b in the sane motion.

PROFE SSCH SUNTEHLAND:  Suppose the defendant doesn'y
put this nusbor (6) in; suopose he welves the point, He can't
ralge 1t %f%@?%@rﬁ% in any Torm whaiever.

¥, LEHANH: He, that ls right,

SEHATCR PEPPER: Thsat 1¢ in aévégaa ol trial.

PRAOFESSOR gUSDERLAND:  Any btine.

M, LEHANY: Any tinme,

PHOFRDSOR BUNDEHLAND: He can't make a motion and
ralse 4t eé appeal, I supposze. It 1s completely walved, That
is quite drastlc. I don't know of any state that doea %ﬁéﬁ.

3%%%?&3 PEPPERY Does thet msan that L you sre sulng
on a gsontrast, there has been fallure 1o state ae&%&ﬁe&aﬁiéﬁa

and no advantaze has been taken of thet by motion, when 1t
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comea to trial and the defendany offera to prove lack of oon-
sdderation, the svidence iz insadnigsible?

DEAN MORGAN: No, no, |

MR, LEMARN: I d3dn't really memn $o eliminate (h),
Professoy ﬁugﬁé?lﬁﬁﬁ‘ The point g&a'aﬁe making now L8 ocovered
by (b}, isnt 19

FROPESS(H BUNDERLAND: Y¥es, (h). Zen't that whal yon
are ﬁa&giég abous?

| M, LEMANH: I dlan't mean to move to elimlinate (k).
I really did not have my mind dlrecsted to that. I was telking
abeut 12(b). _

JUDGE CLARK: A2 a matter of fast, I think you heve &t
a1l right. X é%ﬁ‘tithiﬂﬁ you nesd to say anything shout sub-
Jeot matter or Jurisdlotion. If you Just provide for one oon-
sglidated wotion under 12(b), that lesves (h) standing.

M, LEMANN: Yes, that 1s what I neant.

PROPROBCH BUNDERLAND: I thought you were dealing with
(n).

W, LEMANN: Ne, I was dealing with 12(b). ¥y mind
wasn't fooused at all to that.

THE CHAIRMAM: As I get your motion, if any one of the
yvarious motionsg permitiaed fe ﬁh@iﬁ@fﬁﬁéﬁﬁﬁ by 12(b) is maéag
they all hawve to be mgﬁé in ong wotion., That is the prepeaition,
Isn't 41t

M. LEMANHT That 1s right, It would change 12(g) %o
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the neéa&%&ry artent,

THE OHAIRMAN: Ap matters stand now, you can nake the
sotlone you find in (b) successively, csn youl

MR, LEMANN: Except as limited by l2(g).

THE OHMAIRMAN: You can make the firet flve successlve-
1y.

¥R, HAMMORD: You csn make six.

JuE CHAIRMAM:  Where ls the provision? ‘

JUDGE OLARE: It »eally comes in (g). The last olause
of {g) provides 1%, ' |

THE OHATRMAN: hat you ave ariving at is {(g), isa't
it, Honte?

MR, fEMANS: (o) and (g@).

THE OHAIRMAN: Your motlon relates to (b) and (g), and
the pormpose of L1 is to smand those two seotlons in “N appros
priate way, one or the other or beth, ac as to provide that 17
the pleader exerelses his option %ﬁ make any mobtlon, ke has Lo
mske them 811 at onee and not suogegsively. Are you roasdy for
the question?

| SENATCR PEPPER: Exoept for laek of jurisdiotion of
the sublegt matter.

JUDGE OLARK: That 1s covered alresady by (h).

SENATCR PEPPER: That 18 oovered suffiolently, is 1t9

JUDGE CLARK: Yes.

THE CHAIRMAN: Are you resay For the guestion? ALl in
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faver of that metion say "aye: opposed. It is carried.
M, LEMAME: Theres is only one nore change I gatherved
that &?@?y@@éy 1a apreed upon, and that 1s to amend 12(a).
JUDGE CLARK: You weng the bill ef partioulars, That
ia 12(e)}. _
MR, LEMANN: It 1s 12(s) toc, Len't 1%, Charlie?
JUDGE OLARK: Yen; 12{s) A1l have %o be made tv con-
form, '

\ Mit, LEMANN: smend 12(a) and 12{e) o as to eliminate
raference to bil) of partioulsrs and eliminate raference o
preparation for trial. | .

THE CHAIREAN: Tet's go to {e). That will setile what
we are deiving at. Then the other seetlions will be brought into

1ine by the Reporter. Your aotlon ig $o strike out the pro-

Cvision "or for a bill of particulara®t

M, LEMANN: And then in the followlng line the words
“or to prepare for trial.?

JUDGE OLARK: Maybe 1 shouldn't ssy anything more,
Of vowrse, that is a 1ittle help, but I think that it sti1l
lesves o good desl of queation, I think probably the sssence
of 1% 1= 8%111 there. A notion for aore definiie statement
should bring in all these questions of preliminary fight. I
really don't think 1t changes things very mush.

Wil LEMANN: I am frank to say I think you sve right,

but I thought I would give you a crumband maybe 1t would ccome
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aloeng afterwarda.

THE CHAIRMAN: Why don't you do gomething nore, Monte,
and add %o your motlon the provision that the Reporter draft.

& statement {or the rule thers defining Just as nearly asmay be
for what ;ur§éaea the motlion mnade Tor ﬁ@?@[é&fiﬁi%% and gertain
statement should be granted, 80 as $o 0y 6 whltile 1t down?

M., LEMAKN: I accept that suggestion.

JUDUE GLABK: I am willlng to tey ﬁha%, and 1 shall
ﬁay‘fighz now that one thing I should like %o do 17 1 am pgolng
te try 4t 19 Bo provide that the form shall be suffliclent.

Th:t is something I suggested.
DEAM MORGAH:; That 1e ancther thing.

JUDGE ULARK: That iz some thing we have sugpested, any-

VEAN HORGAR: §§§r%|ﬁéa a good expression In hils supple-
ment aboat the Xind é% indefinitencss thal ocught to be o geound
for this motion, ag I remenbesr 14,

JUDGE OLARK: I am perfeotly willing to do @hgt I can
on this, '

Mit, LEMARN: He served you with nctice that he ie
going to eliminate 211 the recuirsments., |

THE GHAIRMAR: ASnearlyaﬁ we can do 1t by the Haules,
to prevent a fellow from making these intolerable motions for
the ourpose of delay., Thut is the thing we ave driving at.

MR, LEMANN: vithout going to the other extrene of not
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#lving a man ceally enough 0 Znow whab you are suing hime for.

THE OHATAMAN: As Benator Pepper polnted out,

M, LEMANH: Judge Doble gave me a striking oase the
ather aay.

PROPIGHOR SUMDERLAND: 1 should like %o make a sugges-—
t1om on that %o meke L% nore deflnite snd cermin. In Hagland

they have a rule of this sort: ‘“Befors applying for particu-

1aps by swaions or notiee, a party may apply for them by letter,”

Tt seons %0 me we might get rid of this whole matter of e
aourdts ruling on nartilenlars by adopting that devide, and 1Y
that were done, we aopld orovids that noe motion fopr pariiow-
lers or %o meke a pleading nore definlte and gerialn or 0
strike wut sny material or spandalous matver shall e made,
eliminating them s1%, but that the aowrt may otrike ouf scanda-
lous astter on Ats om motion. |

THE OHATRMAN: ﬁﬁggéé@ he refuses to answer the letter?

PHOPRSS0R SUNDERLAND: "I any nmetter ias not alleged
withn suffielont definiteness or y&rﬁieula?$%§ $o enable the ade
Terse onrty pronerly Lo prepare a responsive pleading or e pre-
pare for trial, any person who signed the plsuding nay bs pe-
quested in writing by the adverse pé?%g e serve spoaolfied
saditionsl partioulara as to é@ﬁlgﬁaﬁ&ﬁ itens o detalls. IF
a regquest fop proper partieulara is made snd no pertioulszs
axve s@gvgé within 10 days after service thersof, @r.&f he

partlonlars served ars not substantlally in secordance with the
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reguent, wnd the requesting narty thereupon avalls himsel? of

“the raleg for dlescovery to obialn the pasrtloulsres requested,

the adverse party shall be vedquirad to pay the reguenting pare
ty the smount of ressonshble expenses inouvrred by him in obtaln-
ing sush particulars, ineluding ?e§5&nablgfat§@rngya’ foen. "

THE CHAIRMAN: That abolishes this motion,

PROPESSOR SUNDERLAND:  That would put 3t up to the
cther slde %o put enough par tisulars in so that he wouldn't
havé‘%@ resort o diseovery rules, and AT he did have fo resorty
to disoovery rules bscause the adverse party held back par-
tiouloras, then the man who held bzok would have te pay the eox-
pense,

THE QHAIRMAN: In the acantime, he ls In default fopr
an answer, beozuse that gays "prepare Tor tisl,® you ses, ond
we wipe that out.

PROFESSCR SUNDERLAND: If you cut that out, then I
don't o.re sc muoh sbout this,

THE OHAIBMAN: ALl we want t0 4o now i3 to make the
hodgepodge of the ocomplaint a Little nore definite., It reanlly
ocught 0 be nmads a 1ittle ﬁé?@ d-finite, If you go to dis-
sovery and that is the remedy, what beocomes of the g;&a o
&ngweé?

PRLOFEISCR BUNDERLAND: It seems t0 me we eould avoeld
a eourdt mallag on all thase aatters of parfioulars by putting

it up 1o the adveras perty on request.




1370 Ontario Street

51 Madison Ave.

The MASTER REPORTING COMPANY, Inc.

540 No. Michigan Ave.

National Press Bldg.

Cleveland

taw Stenography ® Conventions ® General Reporting New York

Chicago

Washington

22l

DEAN HMOREAN: Hut what happena to your answer in the
mgantine? Do they hold wy the answer untl) they get o propsy
rasponse o the reguest, and ao forgh?

PROUFRSHOR SUNDEALANDY I supnose they hold 11 up dur-
ing the 19 é&?g.

DEAN MORGAN:  There yun are.

PROFESBCR sUNLERLAND:  That ldan't very serious.

‘ PROFESICR CHERRY: Mr. Chairmen, may I ask Professor
§aﬂéé?1§nﬁ if that wouldn't give ug sll tﬁa woes that the New
York 1a@y§r$ have now? They are asiking each other Tor biils of
partloulars, and they got inte special term all the time, doun't
they, nfter they do that? |

PROFESSOR SUNDERLAND: 1% gets into the sourt. This
w11l never gat iaﬁ@ the oourt,

THE CHAIHMAN: é@u haven't answered my question. You
are requlred e go to discovery ﬁe get & defiulte atatement,
and wmeanwhile all we want & definite statement for is 6o that
the defendant oan intelligently prepare his aﬂsgar* It takes
you siz weeks or two months o hrve discovery and dig 4% up
that way, and meanwnlle you ave in default for an sasyer,

PROPRSSOR SUNDERLAND: Unleas the time for the enswer
isn ?@gtp@ﬁﬁé.

THE UHAIRMAN: You would have %o go into court for
that, wouldn't you? | |

PROFPESOOR BUNDERLAND: Unless 1% 18 provided here.
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THE CHAIRMAYM: why not zo inte oourt for z definlite

"statement and be done with 117

PROFRSBHCR SUNDERLAND: I wonder 4f 1t wowldn't
elininste golng into eourt in wost cases,

THE CHATRMAK: J don't think people would fuprnish the
information, :

JUDGE OLARK: I don't know, bub they 40 actually furn-
ilsgh a 1ot in New York, That is one resson that you have s8¢
mgggﬁbillg of partliceulsrg furnished atter ansyer when they are
ﬁgﬁ-neaésgﬁ?y; but fﬁé plalntiff who wants o get his esse $o
trial thinks thet is the eanleat thing %o 4o, a0 he does actuale

ly sngwer 1%. Lots of them f&&e syen %ﬁ@agh they are not ra-

Cquired to do so under the Rules,

THE GHAIRKAN: There je nothling under cur Aulen %0 pre-
vent & lawyer from «iting another lswyer, say&ng,dﬂi gheould
like a wmore definite statement ag to this and that.'

PROFESSOR SUHDERLAND: 8o, but Af he doesn't furnish
i%, he wouldn't have a right to charge him with espenses,

JULUE ULARK: ©f gourse they can 4¢ it now, bul there
is nothling %o meke thom, |

PROPESSOR SUNDERLAND: No penalty is applled.

JUDGE CLARK: I think there is a Little ascmething to
push them %o 1%. T think they ocan do 1t under Rule 33%*§ don't
see why they can't--but they den't do 4t wery mueh.

THE CHAIRMAN: I conld see the objset of that 18 it
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wers for the »uppose of gebttlng lnformation $e prepave for

Ctrial. Then you pub in your ansyer and go on with your 4is-

avwvery in preparstion for triel., But now we have whitiled fale
thing down 86 that the only purpese ws want the definlie state-
ment Tor L5 to enuble the man %o plead. ¥e oan't hold up the
pleadinge wille he ls taking depoeltions for dlscovery very well.

MR, LEMANND @I think we give the Heporger a ¢iffiocult
ﬁg&&gﬁm@ﬁg whon we ask him $6 wnlttle thls down asg you su;ges-
tod.” I like the sheory, but I ﬁnzﬁ% it is » hard thing to do,
3 else realize that if you lsave 1% to the oowrts, whioh 1s the
way 4% now Lo, thet gives you time for delay and oppovtundty
for shuse on the nart of the person asking Tfor the nore éafinlte
gtatement. Sub the only selutlon would be t0 wips out mny roe
gulrement for nore definite statement and Just leave 1% ae a
vory ganeral allegatlon pub to the defendant 0 the proceeding
by interrogatorice or by deposlitlons,

EAN MORGAN: #hat ahout interrogetoriss? Isa't 1t Just
ag oasy for him to bring interrogatories sas to aak? |

Wi, LEMANNG With the proviglon we have {oday ?sﬁ %ﬁ%
time of interrogatorien, you would have 0 procesd pretyy
rapldly on interrogateries,

UBAH HORGAN:  why sheuldn't you?

M, TEMABH: Tet's ses what the provision 1z now,

DEAM MORGAN: It 3s %3, 4en't 419

¥R, LEERANMTD “Interrogatores 0 Partles.® He hsa 15
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days o answer, You hove orovislon for objostlons to intsr-~
rogatories, The flrst thing you know, unless you change those
%iﬁas, your time Por answering would be out hefore you oould
gat the information. From the standpoint of the plalnilfl, I
don't know vhether we would help hinm any, E@ﬁie. beoayse if you
fores the defendant to rescrt 10 interrogatories ond give him

& repaponsble time ashedule, I dea't Enow that you would expe-
dite matters mueh,

THE CHAIRMAH: You know, Hontes, there 1ls a good deal
in the Tulminationg in the nsture of admonlitions of the court,
I have changed my mlnd about that., In Aule 1 we atuok in &
¢lavee, %ﬁéay shall be construed $o seoure the Just, sneedy,
snd inezpensive determination of every aotlon,? &ﬁé wé all
logked st e-oh other rathsy ﬁh@@?&é&i? and éﬁ&éﬁreﬁ whe ther
that wes & fulninagion that wee In bad taste snd didn't mean
snything., The truth e that 4t hag had nore influenoce on the
conatruction of these Rules than anytblng alé& %eé have é@ﬁ%g'

JUDEE DCBIEBY 1 have olted 1t twloe in Tormal opiniona,

THE CHATRMAN: My theory is that the Reporter san
éraw up & olause sbout this motlon to make the complalnt more
definite~-not for a bill of particulars for pragaration for
trial, but Just for olsading--and say 3L cught to %x% granted in
& flear case é&@r@ 1t 45 perfedtly plain that the defense can't
plead adsguabtely without having the lasues nerrowed dewn in

some way, You know, that may be an admoenition, but the courts
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a8 & result sre golng to throw these motiocns cut Just like

" ghat., The judges are going to be lmpatient with them and

atelot with them, as they ave nob now, Time and time ngaln

unéer these Rales 1 have been iln cases assbeiabed with othep

awyers whepe they want te nake a whole 1ot of uutions Tor more

definlte statements snd bllls of partioulars, and 1 have zsld,

"oh, you haven't a gombler's chance of that. You kaow what the
ompe i@ about, You don't need that." fhey put la 2 aoiion a
Poot thiok, and the court tmkes 1t under mdvisement for three
woeks snd mekes an ovrder grantging asbout Lifdy or & hundred re- -
quests that they make, Thers are g1ffioul tles attached o 10,
If the Heportsr oubs ia a good, a%iff Jolt like thls fulaing-
tlon in Rule 1, I think 1t will have a very restristive effeot
on wotions to meke wore definite the sonplalnt for plesding
PUrPLEB S,

Yo have sliminated the bHiIll of partlowiarg and prapara-
vion for trial business, snd I am nob ready to agres thal the
complaint reslly ought not to be made more definite and serialn
under some particulsrs, that the defendant cught to be helpless
sn suoh & case ag Senator Pepper spoke aboug, Thers are cages
vhere i1t cught to be made mors definite., Iul 1etts try 1%
sncther thres or four years, pubting an adnonition on the
cowrts, 1Ff it really isn't mueh more than that, I think i%
Wil be effeotive.

Hile LUMANN: I agree L think we ocught to try 1%, be-
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sauge the other remedy may be worse than thle,
2 JULGR DOBIB: Ve wre abollehing the bI11l of particu-
lars, thent

THE QRAZRMAN: Yees, and the preparaticn for trisl busi-
Beas. |

SUDGE DOBIE: Do you think 1t would be advisable %o
put in there some saving elause, such as, "When an appliocatlon
for a bill of particulars ls In reallty intended as a motion
f§§°§§?$deﬁﬁnﬁteinf@rm&%iﬁa; 1% should be treated ss such by
the court and 86 declded"?

MR, LEMANH: That would destroy the emphasis that the
Chairman has supggested, I think, §u§gé‘ I think we ought to go
aiéag’ﬁith the idea of disccuraging this. If we put ian your
sugrestion, 1 think 4t sight De construed the other way.

THE ONAIRMAN: That is laviting s lawyer to make &
motion for a bAll of partleulars when we have abolished 1%, and
then allowing the court to say, "Ch, you made a mistake, Yeu
ought not to have nade that motion, but we will trest 11 as g
motlion to make the otmplaint mﬁra dofinite.? I don't think we
cught o eneocurage.that,

JUDGE DOBIE: I think probably you are right. I Just
brought 1t up because in the great metropolitan csnters vhere
you practice, the 1%@3@?& are goling to resd these Rules very
carefully, butisome.of the others won't resd the new Rules, and we

are golng to have moticns in courts down there for a bill of




1370 Ontario Street

The MAISTER REPORTING COMPANY, Inc. 51 Madison Ave.

540 No. Michigan Ave.

National Press Bldg.

Clevetand

New York

Chicago

Washington

Law Stenography @ Conventions @ General Reporting

parfloulars,

THE CHAIDMAB: we will have the Rules changed and

h:-‘

blished with notos éﬁgzﬁlﬁiﬁﬁ the strilking out,

JUpay DOBIEY  The .}m;g@ in that ocase oould have ovep-
ruled 4t, whioh wouldn't have s sLopped the aen froam later £iling
& renl motlion for swre definite atatenent.

JUDGE OLuR:  The Judge probably would fiz 16 uwp any-

how.

I don't think that L3 neceasary.

THAY GHAIRMAM: Unlevss you have goze forther dliscusgsion
of Hr, iﬁ%ﬁﬂﬁ’g m@%i@ﬂ, all in Tavore-
PROPESSOR SUNDVRLAND {Interposing): How dves that
voad now?

‘:"%

0 OHAIRMAN: The motion has to 4o with Rule 12{e).
We sitrike cut the words "or for a8 bill of particulars®, snd ws
strike out the words "or to prepare for trial.®

. DOLGE:  That eleo involves striking out in the
seaond 1ine the worde "AT no responelve pleading ls permitted
by these rulest, |

JUDCE Eﬁﬁiﬁs 1t alse involves etriklag out the last
sentente: "A bill of partioulsrs bocomes a part of the §1e3§~
lang whieh 1t supplementp.® | -

THE GHATMMAH: Yewm, There are other places where bills
of partioulsre sreo meationed, snd we shall h&?@bﬁé depond on the
Heportory to elisinate that.
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JUDGE DOBIE: There is something sbout them in {a).

T GHATRMAN:  The third element in his motlon was

that the Heporter endeavor to draw a olause plasing an iron

hand on motlons 1o make the somplaint more definite and oertaln,
eausing ths judges to be hard-boiled about 4%,

JUDGE DONWORTH: Mr. Chaleman, do you fesl that ths.
courts wlll he more siviet ageinst granting anotions 0 make uore
definite than they have been sbout the bllls of partloulars?
ailiag% galn anything by tols, 4 y&a.thiﬁkﬁ If you have a
lengthy complalnt and they have Just asked to have paragraph
(6) made dofinite, to have a bill of partioulsrs wnder para-

“graph (6), and so forth, i1sn't 1% & 1ittle essier and lass
cumbersome in your office tc do that than to draw an entively
new complaini? I am Just throwing that out, I don't have any
particulsr thought on the subjeot. Isn't 1% lnoreaning the
work instesd of diminishing 417 |

HH., LIEMHANE: It is Just & matter of emphasig, Judge.
I atarted sut, as I sald to the Reporter, Just plving his a

orumb, saying that we should out ous the blll of partieulars

and leave the reat of 1% in. I realize 1T doesn’t make a great
deal of aifference sxoept as a matfer of emphasis, The Chalr-
man reinforced the matter of emphasis with another plous ade
mond tion, I thought it was worth teying., It is as fap, 1
think, as the malority of the Commltiee probably would want to
o &t this time in discouraging ﬁﬁage»ﬁslaysﬁ_ It may help to
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atlr up Judges te & more vigorous denlal of frivolous spplioa-

N ti ong,

JUDGE pONWORTHY 1 am not opposing the motion at all,

il, DODGE: The aoction should be amended, Mr. Chalyman,
by sdding %o be strusk out aleo, the words "if no reaponsive
pleading s pormitted by these rules, wilthin 20 daye after the
gervice of the pleading upon hin®.

JUDEE GLARK: Yes, I should think so.

THE CHAIRMAN: Yes, that is right. That is anobher
detall the Reporter willl teke osre of, Is there any Durther |

dipoussion of this motion? All in favor of it say “aye';

~E§§G%ééa It is carried.

JUpGE CLARK: My, Chalrman, I should llke o bring up
one further matter about 12, and I think that wlll be about sll.
Then we will have to go back. 1 want %0 bring up something on
the walver of defenses prevision., That goes 16 the form of
(h). Shall I do it now?

THE CHAIRMAN: If there ls anything else under 12 that
you are golng to change, let's teke 11 up now, and then go baok,

| JUDGE CLARK: The point I went %o make about (h) is
with refsrenge to an old friend. That is. numbsr (1), the
waivey of %béaaﬁi%ﬁiﬁh%&f&iiaés ﬁé'staté. I really don't think
that &s true here. I don't think it is true in the Light of

Rule 12(b}. We have made a a&gg&aﬁiéa on page 33 whloh covers

this, exoept that I suppose now supr suggestion should have
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included motions in the first pert of 1t. Motione have been

~left cut. Taking the exceptlon part on 33, you eould do 1t

this ways ‘Yexoept that {1) the objesotions of failure $o prove

ﬁ&“i@gﬁiﬁalégﬁ or a legsl defense mey slways be made st the
trial, subjeet to any evidenas that has bheen received pursuant
to any subdivisicn of Rule 15, and (2) lack of Jurisdaletion of
the subjest matter of ths action éh@ll alwaye be noted by the
sourt whenever or however brought te its atiention.®
| Wi, LEMARN: I move that the suggestion of the Repert-
er for change in 12{h) be adopted.
JULGE OLARK: You see, 1% shortens 1% & 1ittle. The
maln polnt of substanoe ls $o make thls a matter of proving.
DEAH MORGAN: That s right; 4t ocught to be doune thers.
C BENATOR LOPIIN: what you resd takes the pl@ée of (h)?
JURGE QLARK: Yes. As I sald, 1t would be practieally
our suggestlon on 33 sxeept that we have $6 put baek in such
motions as we atlll have, I shell have to look over the fivat
part and add the motions agaln, but the "exeept" alause as
atated on pape 3% will take the pluce of the "except" elause in
the present (h),
THE 3KA$§§AE; ¥ou are talking sbout 33 of your repoprt?
JUD @L§ﬁ§: Yee, that 1s 1t.
JUDGE DOBIE: Does the last sentence, the objection,

stay in?

JUDGE OLARK: No, that wouldn't stey in, beseuse we
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have salresady svovered 1t. That 1s contalned in the exceptlons.

JUDGE DOBLE:  Bu 40 stsrta with "except and goes down
e the end?

JULGE OLARK: Thet la 1%,

THE CHAIRMAN: You understand thet now. Ave we ready
to vete on 1%? ALl ln favor of the motion say "aye"; opposed.
It ia carpled.

g that all under Rule 12 now?

PROFECSOR CHERRY: Would 1t be sppropriate at this
time, Hr, Chelrman, %o move that it be the sense of the Jowmi t-
tee that the Reporter reconslider the order snd preéesentation of
the substunce of 12 in bringing we back these drafts? In other
words, I think 1% ig now feesible to redralt the whole thing,
and I think we were agreed that thet was desivable,

JUDGE OLARK: You wmean taking (a) out and putting it
in shend, or have y@g sone other 1des? 1 am not sure,

FROVESHOR CHERRY: It is not a specific ldes I have in
mind, but slmply that aiffieulty that the bar hes suggested to

us about keeping 1t in mind and using 1% anéd that now we have

& different approach to the @?%blsa presented by these several
métieﬁg, |

JUDGE OLABK: Anything you suggest, of course, I shall
be glad to rearrange 1t somewhat, but I must sey that unless
the ﬁ@mgitt@@.iﬂéiﬁ&%eg some desire, I am 4 1ittle afrald that

I shall now be trensgressing what you had in mind. I zot the
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impression $hat you wanted te make the changes without, shall I
‘say, seeming to make too many.

PROVEGSCR CHERRY: I am suggesting the opposite idea,
Hr, Ghairman. It is frankly & rewriting of the rule, beacauce
I pelisve that that woula ﬁéi%hﬁ?/ﬁﬁﬁﬁfa?éﬁé the admonition of
the Chief Justice nor, to put 1t m:&a;éz,&, daisturb the bar,

JUDGE OLARK: I thought we had indicated that perhaps
the majority thought they didn't want %o do it. |

| THE GHAIAMAN: What ie the proposition? wWhat part of
Aule 12 are y@ﬁ‘aaggasting be pewrltien?

PROFESICR CHERRY: Tﬁa whole sehene of 1t. és you
sald awhile ago, Hr. Chairvman, we started w»ith the problem that
the aatup ﬁ? the rule sﬁffe%eé from the wey in whlch the pule
came into belng, the ldeas that same befors us. This was an
attenpt o redraft the rule that started from anovther basle and
te superimpose on that g different idea, Now I am auggesting
that in view of thess various changes and of that ldes, the
form of the rule has not been a hapny one {whlch I thought we
had all rother sgreed on) and that the Reporter might find 4%
feaglible to reocast 1t in bringing 11 baok,

THE OHAIRMAN: He is at liberty to make a draft and
racast At and %&iﬁg 3t’§a$k, and he had also betier make a
dralt as we have direoted hilm, snd we ean take our cholus,
There is no bsr on him to make any revision that he thinks de-~

airabls,
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M, LEMANNT You ave tallking sabout form only.

PROFEGEOR OHERAY: Ho ohanges In the substance at all,
v, Ghalrman.

HA, LEHAHN: He thinks 1t esn be rearrenged a little
to make the form simpler and easlier %o ?@zé,

PROFESSOR GHERNY: It 1s the order in whioh these ideas
appeay in the rule, as I gather from what Judges and lawyers
have said,

HA, LEMANN: They may have besone used ¢ it.

JULGE GLARK: I am still a2 little in doubt on Profepe
sor Gherry's sugpestion. I shall be glad to do 1t, but I
roally thought that you wanted to keep the framework of 12
substantially. I sm not qulte sure. It.was my Anterpretation
of what I should do that I should follow 12(b) except for the
addition thst is out in snd that the other gseticns sghould fol-
low as they are now, ’

THE GHAIAMAN: Do both. Why not do both? If you have
an alternate, nore glaborate revielon that y@u{t&iﬁ%—iﬁ deslip-
oble, bring ii back, and sleo make 11 ss he hes suggested.

JULDGE ULARK: ALl right. I shall talk %o you sbout
thzt rule.

THE CHAIRMAN: Then we go back now to Hule 7¢ Is
that the rule we were on last? . :

JUDGE OLARK: Yes, I think go. Payrtly in the intercsi
of priority and partly in the intersast of simplieity, I
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sugpe dted  trying to shorten {a) and pulting Lo g AR Ty, 0y
: iU GRAIRMAN Y o Youomaan L2{a)? o

a0 CnDGE OLARKYE  12{a) o0 Todonlt kbow . whether youiwant 4o
docitinow eponoty (luthinkothiat: probably the agies$ion, I nade,
whioh &8 ion page 19 of my dr&aft; needs to-bg reconaidered a-
Littlenera beoside theres lare send motlons left o Irthinkowi th
5a§§%afii§%1$ axplanation I csould 28111 de 1%. Do you desirve
o 4o that e nod

01 bHIBRILE would havelbeen - jpoed Ldeacif:

Beohad donerthat oFiginallyis. Iothink L2 would hswe Looked:,

sinpler. ot

MR, LEMANRG I Smopoprtvofitorncbatwesn twd sonsldera-
tions,vone R0 moke 48 few vhanges as posgible,dwhth:the ldes:
tﬁzﬁg thevbar hasrpotiensaert of used 40 where toubook Tob Thilnge
ehé that wgoshonld not ebeptothen tol Tooking inca different
plase,  snd pnother Levrepréssible desire tésigﬁfﬁ?%'ﬂﬁ APPLNRe-
ment. Frod that' standpeing, Ul vonder: 4. 12(a) would go well
over in ?ﬁﬁégigﬁléiég;@hﬁﬁg inoparagraphi () werhave! provision
for some fime.

THE GHAIRMAN: That &oeshftrepesifyi f?fimgﬁalggiﬁﬁaé
balking to the Heporter ebout.trapsposing the/first pevtiof

subdivieion {a)ref Rule 12 to Aule 7 and eimplifying 1% a8 he
has on pagél Y9 of his reperte -Timkde 'h verylviclentiobjection
teighanging 4% from Rule 12 to Rule 7. I conceded that 1%
might havelbeen done in the first place; but theve are-aleg

of textbooke and dectsionsrofiopudts now thatstalkoaboul Rule
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12, How 3F we put yhat svuf? out of 12 and put 1% in 7, any

Clawyer who wants {0 read the lexgbooks whidoh have been priated

or the decislons of the couwrde on Hule 12 will have to be wize

el

ik

gnough (o Know thed when they ave tulkls ng about Rule 12, they
maan what 1s nog Bule 7. I think 3% 1s very bad busianess 1o
transpose the subjest matler now rom one numbered rule to
snether,. ‘

JULGT poBE: I think 4t is 9&?%&@&1&?1? desliable o
kear- the nunbers of these, Hr. Ohalvman, i we possibly cen,
and not strike out 2 whole rule 4F wv tan possibly aveld 31t.

HE CHAIRMAN: They have become aosustomsd o know
that 1% i 4n Bule 12 or Bule 7, and ﬁﬁ@g woald have 40 lsarn
1t &1l over, Thers iz & guestion, Gherlie, whether 11 night be
wise to have the first part of HBule 12 rexd somewhalt as you

have 1% on page 19 but net 10 Lranspose 1%,

JULGE SLARK:  Yes, that ls quite possible,

THE (HAINMAN: You consider that snd bring 1t back.

JUBGE CLARK: Very well.

THE CQHATEMAR: That is, 1f you think we cught 10 son-
glder thot zgaln., What eles had you op Bule 7 thot 3%& thought
ghould be changesd? |

JULGE poBIB:  big gg»ﬁ@%tl% that thiang abwut the last
sentence of (a)?

JUDGE?dﬁARKzi I thought @é sehtled 1t by spproving

of the anower to & eounterslaim, but as I underatand 1%, we
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aidn't put in an anower to a eross~clalm, That 1s the way we

- @id.

THE OHAIRMAN: We voted on that bafore lunch,

JUDGE DOBIE: ALl right. We loft that as 1% 1s.

THE CHAIRMAN: ¥No, we changed 1t.

JUDGE DUBIXE: 1 know about the counterelalsm up there,
put I mean the lagt sentenoce, |

1HE Qﬁﬁl%ﬁgﬁg The last sentence in whai?

JUDGE DOBIE: The last sentence in 7la).

THE CQHAIHMAR: "$0 an anawer o a tulrd-party snawer,®

JUDGE OLAHK: We voted to change that in adsordancs
with the suggesiion,

THE CHAIRMAN: Ho.

JUDHE CLARK:  Wedt & minute. I gusgs I am confused.
What we d4ld, as I understand 1t, was to take the sugpestion al
the top of page 19 of the suggestlons: “and there shall be a
reply %0 a counterclaim denominsted ss sueh'. We d4ld not shange
that. |

JUDGE DOBIE: I am talking about the last sentence.

THE CHAIBMAN: YWe d1d not ochange that last gentenos,
Is thers anything elss undor Rule ?é

PHOFESSOR DUNDERLAND: You didn't out oug ﬁﬁe enoep-
tdion 2t the end of 127

JUDGE OLARK: No.

THE CHAIRMAN: e 41¢ not vete to out 1t out. 'The
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Reporter seemed to think 4% was all right,

§ﬁ§§£ OLARK: I don't think that ls a very valuable
thing. 1 don't t&ink many lawyers will do 1%, but 1t 18 in
the Hew York Qode, for example, which 1s what our mile was
modeled on. I aldn't thisk 1t was doing eacugh harm to out it
out. It Lsn't very importent., I wouldn't feel badly sbout
cutting 1% out. '

TIL CHAIRMAN: The next provision we come to s Nule
8, éﬁé the first matter, I think, ia subdivision (o), sbout -
"Arfirmative Defences,® |

 ME. HAMMCSD: Mp, Chairmen, may I interrupt Just a

minute. Under Rule 7 Judge Clark suggested an amendment of the
time provisions, He has added & suggestion, whleh I think he
#ald came from you, that in actions agalnst the Unlted dtates
or an offieer or agensy therecf, brought in the District of
Golumbia e

THE CHAIRMAN (Interposing): That isn't in HBule 7.

JURGE OLARK: It is in eilther 12(s) cr 7, éh%?@?@? it
APDE £P 8. '

THE OHAIRMAN: Oh, yes. Where is 1t in your report?

Mil, HAMMOSD: It 1ie on psge 19. )

THE CHAIBMAN: "It will be neted that in the proposed
amendment to Rule 7{(a2) there is a new ?é%tﬁléﬁiﬁﬁ a8 to asotions
sgalnst the United Jtates....® That iz on the theory that you

are going to trangpose part of 12{a) to Bule 7, but the same
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peoblenm arises under 12{a), deesn't 4t%
e HAMMOND: Xes,

JUDGE CLARK: Mr, Hammond i corpsct, Hr. Mitehell.

It was your suggestion, and may I put the baby lu your lap?

THE GHAIRMAN: The point I am making is that your pro-
posal for restrioting the time that the Government may answer in
the District has been left in Rule 12 and is not in Hule 7,

R, HANNOND: That s wue,
OPHE CHAINEAN: While we are on 12, before we go buok
to 7, letts take 1% wp.

1 became completely ocutraged by that 60-day rule for
tﬁé.éﬁﬁﬁﬁﬁmﬁﬁﬁ, aad I will tell you the Tacts.

After we got our deoision by the German-fAmeriean Mlred
Olaims Oomnisalon awsrding the FAfty millicn dollars of money
in the Tressury on the Blask Tum explosion, a number ﬁf peonle
who had oreviously worked on another matter and didn't want ug
to got the money, besause it would deplete the fund so that
they wouldn't get pald in full, brought sult against the Deore-

tary of the Treasury $o enjoln him from paylag our award, on

' the theory that 1t would deplete the fund and theve wouldn't e

enough to pay the full prineipal and aorrued interest onltheir
eiaim, They would get the prineiple, but ihey wouldn't ceol-
lest the interest. We were the real parties in lnterest, and
the Govsrament was a mere custedjan of this German money avall-

able for our olalm, and wﬁ,wﬁyéﬁgaﬁe parties to the defense.
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80 we cbialned lsave %0 intervene. That is ancther siory,

cwinleh I willl tell you when we get to the intervention olauss.

The rule ig 50 worded that we ot in only by the g@gae'ef the
courd, although we were the only fellows who were preally
interested in the contreversy. ’

We made & nmotlion for sunnmary Judgment aéaias% the
Plaintiff after we hed intervensd. Then we filed a oross-slaim
in our pleading against the Government, asking affirmatively
f@?ré vl € of mandanus againaet the Sesretary of the Teasnsury
to pay our award, ané the Government had 60 days %o answer that.,
When we made cur motion for summsry judgment sgainst the plain-
t1£f and it was hesrd, we wanted s1S¢ to meke & motlon Por
sunmary Jjudgment sgeinst the Secretary on our oross-clainm to
get affirmative Judement against him dirvecting him to pay 1%,
but the RBules provided that that couldn't be done by a plain-
tiff (we were the vlaintiff on the orovss-claim) until the
defendunt had answered, and the Government had 60 days to
snever, '

N I know of my cwn knowledge that the Department of
Justice had every bit of information right here in the Distriot
of Golunbla fully avallsble for preparing thelr answer within
a woek or two. The offieials of the Ulalms Commlssion were
right at their elbow and gave them the stuff. They had their
answer drawn weeks before the wotlon for susmary judgmnent cane

on, and they deliborately withheld from filing it until the
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last day of the 60 aays in order te prevent us fron bringing

- on for hesring ouwr motlon for summary Judgment agalinst the

Goveramaent, I think I know whereef I spvesk., There was this
60-cay rule whieh sllowsd the &@véx&m&ﬁ% to take advantage of
1%, snd they @1d take advantsge of 1t to defeat oupr motion for
affirnative Judpment and motion. for sunsary Judgment sgaingd
the Secretary becsuse the fovernment's answer wvasn't in. That
was kept out, 1t was » perfectly plaln case where they dlan't
aﬁﬁé“aay 60 dayg; they 4idn't need 20 days.

I pot very angry about 14, naturally, snd ay sugpes-
tion waa that the éﬁéﬁay rule is all well encugh for sulis
brought againet the Government in California or Nevada or
Minnesota or some place where the Iistriet Attorney has o
wrlte down here and get the data on whieh he can put in hils
spgwer and 81l that serd of thing, but in these cases brought
right here in the Dlstricet apainet the Goevernment--and there
are gooras of them--the Departmente are right hers, the
officlals are right here, and the §éa§1s are right here who
know all sbout the things, snd there lg not anywheres near the
game %@&@%ﬁ for giving 60 days os there is outslde.

OF course, ny feeling sbout the thing is plainly
warped by srejudlees and by a personsl experience of that kiﬁé,
and maybo I am not right about 1%, and that is all right with
me, but I thought that the 1imit of time to the Government in
the District of Columble cught %0 be chortened from 50 days o

B
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20 or 30 days, that the 60-day perlod should stand for sults
4 & g ;

. ontside. I told this bitler stary of mine to the Reporier, and

he put the Uing in but tekes no responsibility for it. X
don't gara., I have aoeled off & good desl singe that happened.
if yow went to atiek B0 your originsl gaaajﬁa 1%, 8ll 2ight.

BENATOR PEPPER: whel wap the reascn for the 60 daye!
I¥ sulits zgeinet the Governnent oould have been brought only
An the Distriet, this 60w-day distinotion never would have been
&&é@; would 549 _

THE GHAIBMAN: I doubt 1%, ©OF sourse, therg are H0
éuys alleowed under the Tuoker 4Act, aren't thewe?

MR, HAMMOED:  Yas, there are,

THI GHAZRMAN: The Tuoker jot oases are brought oute
side the Plstriet, snd thet lg 811 right. ¥e dlda't want ®
fool much with the Tucker Act, s »e nasturally adopited the
Tacker Ast's 60-day rule.

DENATOR PEPPEH: That deesn't apply to the Diastrioty

THE CHAIREAN: Mo,

3&%%@%& PEPPERY Thet 48 Just conformiag to the states.

THE QHATRMAN: OConforaling with the United Ututes
Courte cutedde., I know how the lovernment$ people feel about 4.
They inslst they bave % have this Plme, and all that sard of
thing. I want ¢ asy that I served elght yesrs In the Govern-
ment servics, and I don't belleve they need 60 days in the

Platriot axcent in sxoentional olroumstanoss. A1l they would
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have to do would be to ge to the eourt and by stipulation have
an %étﬁ§s$§§3 whioh would be & very unuswsl thing, 17 they
really neaded 1%, They eoculd say, "Here, we want an order ex-
tending our time. The Seoretary of the Interior ls busy and
his assistonts haven't glven us the data; they haven't had tine,
The wap s on.”

To make a rigld rule of 60 dsys, in any eveny, 3&&%
makes thet pﬁa%&%&é for the CGovernment. We all know how &
preat many Govepnment lawyers sre., They Just don’t ¢o anything
{1ike the rest of us) until they have %o, snd you cen't get
an anawer untll 60 ﬁays, I don't esre how easy 1t is.

BENATOR PEPPER: It sesms to me we ought to zet on
prinoiple in the matter. Cur general attitude 1s that we want
to expedite 1itigation. Cur question ls, what 48 a reascnable
time to glve for answers? If L1t be treue--and I think 1t ig~--
that there isn't any resson that the Government in the Dlsirict
should have more lenienoy shown to 1t than the indlvidual
oltizen, why not have the Rules g0 provide?

4%, LEBANN: What 1s the rule in the Court of OGlalms?
po these Rules cover? They dc not, do they?

Mil, HAMMOND: Oupr Rules do not cover the Uourt of
Olains,
THE UHAIRMAN: Ne.

MA, LEMANN: Suppone they sue the Government in the

Gourt of Ulaime. Kow puch tilme G0 they have?
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THE GHAIRMAN:  They may have 60 for all I kaow, but
there L3 something differcnt about thal, beoause nlne out of
ten of the Court of Clalmg oaszes sre old and compllented afl-
feirg, such as Indlan %ribe osses, coniract osaes, and tax
sases that go back for a long tine. |

HR, LEMANE: I was thinking thet A7 1% were true that
thay 4o hawe 60 days in the Qourt of Olains, where the sulis
éi have B¢ be brouzht in the Dletrict of Columbla, 1t might
wake oupr wroand mueh more doubitfl in outting %n@ tine down
here. 1t zeems 0 me thal between now ond Ltonorrowy norning we
eowld find out about that,

IR QHATEMANY 1) you do that fop us?

¥, HAMNOND: Yes.

JUDGE QLARK: My, Hpmaond hee already referved $0 some
statutes on page 8 of the supplemsntal mobterisl, where you will
find the peferences, He saye, "ot only ths Tucker Sot bud
Gther gtatutes, osroviding for sulte apsinet the United States,
grant the United Btates 60 daya to ananwer,®

THE QHAIBMAN: what page ie that In the supplemental i
book?

JULGE CLARK: Papge 8,

THE gﬁéﬁﬁ%&%; Are those cases outelde the Rlatrlet or
in the Dlstrlet?

JURGE QLARK: Do you remember, Mr. Hammond?

MR, HAMMONDD Mo, I don't recall whether they werse
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cutoside, They wers Jusi sults agelnst the Unlted States.

Hile LEMMING  Without lisitation as O where they were
breught. You maks the polint here on page & that 1f you being
the sult in the Distriot of Columbla, the people in the Lia~
trict of Uoluabla may not {(as they did in Mr, Mitohell's sase)
have the facts upon whldeh o %&ﬁé’%h%i? anawer, fthat %hgy nay
have to weife out $o Callifornisa 30 £ind out the faoits.

ME, HAHMOHD: Yes., They &ra'gagt a8 Likely ¢ nave o
¢o thet in many, meny instances. The oase that he spoke of
wag Juat 2 partioulse lnatance of vherc they did happen to have
svery thilng here, snd 1t ween't & sullt sgainst the Sevretavry of
the Treasury.

B, LEMAHRG i% waa & osse of abuss euoh as you alght
have, such ag we all have in pelvate litlgation, Of couwras,
the Goverament could get extensions of time. I spoke this
morning o©f sults againet oolleotors. where they dld get exnten-
sionsg of time Just by asking for them, Jometimes they get 30
days Just by golng in snd getting 30 dayr a8t 6 time by asking
the court for 1%,

THE CHALIRMAN: Suppose you come bask tomorrow, MNr,
Hammond, and tell us, in %E@ firat placs, what the rule 48 in
the Gourt of Claime and, seoond, whether sny of these statutes
you refer o doal wlth sases in the Distriet of Oclumbila.

MR, HAMMOND: A11 rlght, sir.

THE CHAIRMAN: Tet's pmas 1t.
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JURGE QLﬁﬁK; Here is one statute that does, in whioch
the United States 1o a defendant party in the forssglosure of |
mortgages., That apecifically refers to the Dlstriot of Uolumbia,

MR, LEMANN: L% glves them how nuch time?

JUDGE QLARK: Sixty days. Here is another oase whioh
dossntt say partisularly. It Just says "s sult in equity."

THE OBRAIRMAN: We will let that go over until morning. .
I am probably wrong sbout it. I got hot under the sollar,

What else¥

JUDGE OLARK: You are on Rule 8 now, are you? I was
going to say that thie bloody Tompkins case rears its ugly ﬁ@aﬁ,
and 1€ you want 1o look on page 10 ¢f the supplemental, there
la one suggestion I made.

DEAN MORGAN: I don't agree with you, Charlie, that
our rule intended even to toueh burden of proof. If it 4id,
we would have dlsoussed then the question of whether it was
subs tance or procedurs, with the Suprems Uourt ssses staring us
in the feoce that 1t was 2ubstance., .

THE CHAIRMAN:; Some of the District Courts have held
that we dldn't intend to require a thing %o bs proved by the
defenge 1T under the law 1t had besn treated as a mather for
the plalntliff te deal with. | _

JULGE 3&&3&: I think we thought the burden of proof
was all PLght snd that there waen't any usg-- |

DEAN BORGAN (Interposing): It wasn't then, even.
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JUDGE (LARK:  --providing affirmative defenses 10
_under looal law they are matters that shall be pleudsd.

DEAN MORGAN: T think it would be terrible o have
thie. I think 1%t would be terrible to put this smendmont in.
You might just as well throw out the whole aestion.

JUDGK GLARK: what is the amendment?

DEAN HMCRGANS. The smendment ¢ conform Lo state prac-
tlee. To me that is Just plain nonsenas. ,

" JUDBE DORWORTH: The law is that while we can fix the
necessity of the »leadinyg, the proof goes under state law.
Tan't that Lt ‘

DBEAN MORGAR: That 1s right; the burdsn of proof is
ageording to atate law. .

JULDGE DOBIE: You have $0 prove the &hsénea of 1%;
the defendant has to prove the presencs.

JUDHE DONWCRTH:  The sllegstion, as we say, dossn'i
change the rule as to proof,

UEAN MORGAN: You would have o put the Staiute of
Limitationsg lu there toe if you wented to do 1t for North

Garclina, becsuse %b@léaf%aéaﬁt.hgg but to plead the Htatute in
North Garclina and the plalntlif haé to show that he has a
f?&ﬁﬁ[ﬁl&lm a8 to éurﬁ@n'af proof,

JUDGE OLARK: let me say this: It seems %o me that it
i & geod deal of a trap for the lawyer now i the burden of

prool L on the plalintiff, but the defendant, 1n order to gég
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the burden of nroof werking, has to gléaa. I think that is
really & trap. I don't believe that we visualized that., I
think we thought the burden of yproeef was on the defendsant by
the lawa of the United States. I think this ls an unfortunste
situation, but I think 1t is created by the Tompkins deeision,

DEAN MORGAN: I think the guestion of burden of
persuasion and burden of plesding usually do ecinelide, but nog
necessarily, They é;ég*t at eomacn law, end they éiéﬁ*g.ﬁﬂéﬁﬁ
the sode in exceptlonal csses. The purpose of the pleading
was Just o glve notice that that partioular issue was to be
raised. I think it was unfortunate tﬁgt the Supreme Gourt
held that the burden of proof was s matter of substance in
those terms--but, then, the Tompkins oase did lote of things.

JUDGE DOBIR: You think we cught to 1@avg'1% as 1% is?

DEAN MORGAN: I don't think 4t has hurt anytidng as 4%
1s, but what the English rule dild waa to denominate a lot of
thinga snd then say "any other matter whioh would be likely to
take the plalntiff by surprlse.” You oculd say, "In an snaswer
OF reply, & party é@sixing'ts tender an isgue as to any of the
fellowing shall set fa?%& the faots affirmatively," if you
wanted to. -

HA, LENMARN: Is this important encugh to require us -
to change 1%t%

DEAN MORGAN: T doubt it.

Mi., DODGE: Hasn't the Supreme Cowt settled this?
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Hoen't 1% held that 1t does not invelve & burden of procf?

MR, LEMANN: I think thls comes wlthin cur genersal
admonition. _

JUDGE DEBIE: 1 sove %ﬁ&% we pras 4t and lsave the
ralo as 1% is. ‘

JUDGE DONWORTH: 1 second 14,

JUDGE COLARK: It won't breal my heart. 1 think twenty
years from now the Tompking oase won't be s strong as it 18
AOW, anyway. |

THYE CEAIRMAN: what has the Bupreme Gourt held?

DEAN MORGAN: They sald that pleading is & matior of

prossdure and that proof is 8 natter of aubstanoce,

e

THE CHAIRMAN:T I know, but I mean on the internyeta-
tion of this rule as 1t reads,

LEM HORGAN: That is what they sald on thils rule.
That 1s what they ssld in Palmer v. Hoffman, didn't they?

JUDGE DOBIE: In the questlon of the burden of proof
of establishlng contributory negligsnoe iaaal laws must apply:
in the question of 9&%&5@35&@@ cages the Federal law muat apply.

CLEAN MCRGAND Tt severs cnly plesdings. |

THE OHAIRMAN: Then your theory is that the law, as
tha ﬁugra%ﬁvﬁaurt hss settled iﬁ, is that wnder thisg rule the
defendent hes to plead these things, ineluding eeaﬁéikaﬁary
negligence, and 8o on, for the purpose of informing the plain-

TALL that he is golng to ralse thoss peints, bug whether the
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burden ig on the plainilll to negative or un the defendant o
. prove ls snother mstber.

DEAH HOARGAH: That goes in the charge to the Jury.
What shall the Jury flnd when thely minds are in equillibrium
on the guestion? o

THRE CHAIRMAN: That means there ise ﬁﬁ’ﬁeéﬁ for amend-
ment in visy of the fact thai the Supreme Jowrt has olesred 1%
up, 18 that rlght? |

| DEAN MORGad: Yes,

JUDGE DERIE: Qleared 1t up or nessed 1t up--sither
one. Anyhow, I nove e pass 1%, Myr. Chalvman, %&?éiﬁhﬁﬁ we
pags 1% and le-ve 1% 2s 1% 4s.

THE CGHAIRMAN: HMotion has been made and sevundsd that

ALY in faver say %aye." It 1s oarried.

What lg your next, Ohavrile?

LEAR MORGAN: dhsarlie, have they nade any dselsions on

negatdve pregnant under these Rulest _
JODOE CLARK: I don't think se. It has been talked

about.

Hoy muoh ghould we talk aboat Comment I1% In the

Llght of what has been done, I am not ewre bul that your genoral

reaction 18 not to do anything abous 1t. At least, I shall
mentlion 1%, and you can ges. It wes cur theory that 4t is

perfeotly all right to raige matters such as the Statute of

. woof
woleave Aule &(o) as 4% la. Ig there any further disoussion? %g

A

B

§f§>
R

e
g
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Limitations, and 8o on, by motlon with affidavits, and in opdey

.%o make 1% somewhat olearsr, we put in the suggestion wileh you

will Find at the $op of psse 2% of cur notes,

JUDGE DOBIE: Susplemental?

JULGE CLARK: No, the uoriginal. Rule 8, page 273,
What we do substantially is to make 1t "In an anewer op reply,
& party desiring to raise thess issues shall plead thenm." dHo
it 1o only when he is f£iling an answer or a peply, and neg
while he is moving,

THE CHATRMAN: This 13 a proposed smendment to Rule
8(e), 19 i1tv ‘ |

JULGE OLARK: That s 1%, ﬁaa.

THE CHAIHMAH: what isg the purposs of 1¢7

JUDGE CLARK: The purpose of 1t is to 1inlt ths »lead-
ing of the sffirmative dsfenseas to only when you are pleading,
snd thopefurs when you are moving you don't need %o plead them
gffirantively.

M, DODGE: I move thst the rule be left as 1t ie.

MR, LEMANN: I ssoond the motion, |

THE GHAIRMAN: Any alsoussion? All in faver of the
motion say “aye’; opnossd. Garried.

‘ JUDGE OLARK: Next, »till on page 23, there has been
gomne suggestion thset we cught ¢ add further a@mﬁaiﬁiéﬁs abhoutd
brevi ty and simplielity. The Qolorado rules have §§$ provision
that you find in quotes toward the end of the page. 1 am not
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sure myself whether 1% is worth while o try to gild the 1ily--

. maybe that is what I have been dirscted to doe--z3 %0 the bill

of partiouwlarsg, A% any rate, I am not sure whether thls helps
or not, but you ocsn see whed it ls. The provision of the
Goloradoe rule 18y "If & plending otherwise meets the regulre-
ments of this rule 1% shall not be objeotionable for fallure to
state the ultimate or materlial faots, as opposed o gonoluslens
of law and evidentiavy matter.”

‘ THE CHAIRMAN: You are tolking about an smendment to
Rule &(a), are you?

JUDEE OLARK: Bule 8(e){1). It is just adding an
sdmonl tion,

THE CHAIRMAN: Well, let's skip 1%,

JUDGE OLARK: Then that ls forgotten. Page 24, then.

MR, LEMANH: You don'*t pecommend page 24,

JUDGE GLARK: I beg your pevrdont

WA, LEMANN: You make neo resomnendation on page 24
exoept not to make & change.

JUDGE OLARK: Yes. That 1e & suggestion thet has been
made to us:  “he nay make the allegation or denial upon inforna-
tlon apnd belier." The ovaseg spvavently so held wilthout there
beling snything in the Rules,

MR, LEMANN: ™We qusstion whether & formal shange is
nevessary.” I move we endcrse the question.

JULGE CLARK: ALl right.
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THE CHAIRMAN: Are we up to Rule 9, then?

JUDGE OLARK: Rule 9 has glven some diffloul ty. fﬁfa
way, 1t seems %¢ be somevhat opposed 0 pleading generally.
This is on fraud now, Bule 9{(b). It seems to reguire pariiou-
1arity to an extent not required in cther cases,

DEAR MOABAN: It certalnly doen. You ?@m@ﬁbg# the
first form I drew an this? Judge Olney Jumped on my ﬁ@ag hge
eausze I hadn't specified the partionlars.

JUDHE gLARK: I you want to take Just & bried look at
the supplenental material, nape 1%, you will sse that thers 1le
quite a 11ttle bit of comment on that,

Y OHAIBEAN: What do they hold?

JUDGE OLARR: Assistant Attorney (enersl Berge has
oriticized 9{b) as holding them up too much snd refers to the
case of the United States v. Hartnann, a denaturalization case,

PROFESBOR OHERRY: He canmldan't grant a bill of par-
tieulars under 12 now, but we will have an admonition in thera,

JUDGH CLARK: You see, w0 are suggesting & lovsening
up of the eriglnal rule, That is what it really comea to.

THE CHAIAMAN: Is that the only case youw have in which
it makss trouble?

JUDSE OLARK: It 1p & matter that has oaused Bome
1ittie wopry. Hr,. Pike has o comment on %ﬁat.rean?ﬁﬁant of
particularity in pleading fraud. We seem here to be saying that

paptloulars are requlred, and generally we say that they are not.,
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Supnose you teke & look at the draft that we are sugaesting and
fee if that helps any. That iz on 9, page 25 eof ocur original,

THE CHAZRMAN: That wouldn't heve helped Berpge any
berauae you say there, "shall be siated with as much partioular-
1ty as the knovledge of the pleader permlts.®

JUDEE DOBIE: iéﬁ san't go mueh further than that, oun
you? .

THE CHAIRMAN: He was hooked by the Dlstriet Qourtg
under our Bules and he would be hooked by this amendment.

§§§§§ POBIE: You can't state saything beyond what
your knowledge permits. OF course, you 2an go out and inorasass
your knowledge. |

THE CHATIRMAN: If you deo, you are & llarv,

JUBRGE DOBIE: If you 40, you sre still within your
knowledge. |

JUDGE OLARK: ©F course, we are trying to turn this
into an admonition on the rule of law, Just a general admenition,
st to apeak,

SENATOR PEPPER: If we aon't givé the Chairasn relief
on the Blask Tom case, I am oppoased $0 glving Berge relief on
this., He evidently feels badly abeut 1t.

JUBGE GLARK:  Of ccurse thers i¢ a little more. Per-
haps I haven't stated that sorreotly. Senater Pepper, there le
& 11%tle ambigulty between sentenee one and sentende twoe of this

rule. People don't gquite know how to put them toge ther.
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DEAN MORGAN: Uo fraud and mistake bring melice in the
‘paza? I you allege that a percon had knowledge of a pariieuwlar
fact, I don't ses that there 18 any eonflict betweon that and
the Tirast sentence, a% even 1T he had intent o do suoh and sueh
& thing. |

JUBGS OLARK: I think that is teue. You oen peconsile
the words, tat you have twoe horses, snd bthey are Tasing 1a
oppesite dirsctlons.

 DEAN MORGAN: I don't think so.

THE QHATRMANT I don't see that your proposed amend-
mant on page 25 helpe mathers any. |

DEAN HORGAN: What would you do--Juat s@rils cut the
fleat sentenoe, Uharlle? Is that the 1dea?

JUDGE CLARK: What 40 you think?

PROFESSOR MOCHE: This was in liew of the first sen-
tence, |

- Junen G%éﬁﬁ% e gugg@gﬁigﬁ wﬁé in 15&& ol 4%, but

1t is supgested that 1t doesn't 4o any good. _

THE CHAIRMAN: It doesa't help much, I am afrald if
you struek 1t vout: entirely that would mesn you would Just
agay that 1t 1ig :i‘rmf:s and that would be the end of 1t.

JUDGE DOBI®: I don't belleve that amendment w111l help

mueh., I =m inellined to leave 4t as 1t is.

THE OHALRMAN: What is your pleasure with 1%%
JUDGE DINWORTH: I move 1t stand ag LY now is,
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SENATOR PEPPER: 1t seems to me 1f anything ia to go

. ou%, 1t ought to be the seoound sentence, merely on ths ground

that thet is self-svident. The averment as to what constituten
fraud or mlstake s to be a measuring stick for the infoma-
tion of the person against whom the froud o mistake is charged,
but the man who ig oharged with é&liéég intent, and knowledge
or other mental condition 1s the men who least needs notloe.
That 18 a nmere suggestion that the plaintlff ought to be nade
taléys?a the reality of his vase by a §ar%13u1a?‘averment.' It
oan't be for the information of the man whose atate of mind ls
% lgsue, ALl that he needs to know is that he has been
charged with doing & thing with intent or mallicicusly. That
pute him on shatever defense he hag,

THE CHAIRMAH: In that denaturalization case, I think
the Government ought %6 have alleged particularly Just what the
fraud consisted of and why 1% was that he wasn't qualifisd to
be naturalized. I dont't know of any reagon that the Government
shouldn't have asserted that. That was the ground on whieh they
were apeking to cancel his naturallization,

MR, HAMMOND: They did that on answers 0 lnterroge-
tories, but they seemed to objeot to it here un the pleading be-
cause 1t coused sv much delay. They have been very freely
anawering the interrogatories and giving all the information.

THE CHAIRMAN: vhere 43 the delay? They are specify-
ing right at the atart in the complaint exactly how this fellow
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decelved the Haturalizatlon Gourt,

MR, HAMNOND: They filed a motlon for the bill of
partioulsre, snd they held the thing up a long, long thne,

THE CHAIRMAN: They held it up %0 file notions beoause
the Government failed to specify. Why couldn't they speciiy?
If they had, there wouldn't have been ony moticn for a bill of
partieulars, o | éi

SERATOR PEPPER: Someboly moved that (e) stand., I

second that motion.

¢f the metion say "aye"; opposed. Garried.

Is there aﬁyﬁhiﬁg mere on Aule 9%

JUDEE DOBIK: You have one reccumsndation about {f).

JULGE CLARK: On the time and place allegstions, waioh
is (), we originally put in that they should bg’aeaai@éréé'm&»
terial, so that you had %@»ﬁ§%§if¥'tkém sxagily and the quas-
tion sould be ralsed on desmprrer o somethiag llke 1t. @hé
general feelling that we have is that that hasn't worked very
wvell., 1% fg@a%g the plesder to antlolpate éelenses such ag the
ftatute of Limitations, and 1t ien't necessary if you allow the
gummery Judiment ruale. |

DEAN MORGAN: You will have the same old talk about
negative pregnant, won't you, if you don't have time and place
ae mnaterial? If anybody makes a denial or a statement witk

reference to the time and you try to take issue on the tims or

iy
st e,

04 (¢)
: : \ R
THE CHAIRMAN: Any further dlscussion? All ln favor f&? ‘
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place where 1t 1s not material, the pleading iz no good.

PHOFPESSOR MOMRE: You still have the fime and place
for testing the sufficieney of the pleading.

DEAN MORGAN: Thet is whalt you say here, lsn't 1t?
#lor the purpose of %eszing»ﬁﬁé.saffieieaeg‘af & pleading, aver-
ments of time and place are material...."

PROFESSOR MOGRE: But in answering, you could still
have a negatlve pregmant 1f you denled in terms of time and
plaeé. | ' '

DEAN MORGAN: I don't see anything wrong with that.

JUDGE DONWORTH: This is nob lmportant enough to go
against the Chief Justice's admonition.

| JUDGE POBIE: There are no cases, are there, Charlie?

JUDGE OLARK: Are there any cases?

PROFESSOR MOCRE: No.

JUDGE DOBIE: I move that 1t be retained.

SENATOR LOFTIN: I second 1%,

THE CHAIRMAH: Without objeetion, it is so ordered.

Rule 10,

JUDGE CLARK: On 10(b), separate szateﬁeﬁts, I thought
that what we were trying to do was t0 make long discussions of
separate stétemea%s unneceasary now and thai the courts wﬁmié
not bother very mush about 1t. There sre thres gasss here
where they granted them practisally au%amatiaaliy, and 1 think
there ié another case thaet éa@ Gourt had that I wasn't sltting
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on where Julge Swan reversed a declsion by Judge Mandelbasum

. this winter. After we had veversed the ocass in which Mandelbaum

requirad a separate statementd, 1t went to the appellate sourid
for revarasl on that, It sesme %0 me that i3 a lot of waste
aotion and not getling anywhere.

GEAN HONGAaN: It went te the appellate court on the
fallure te requlre or on the reqguirement of a gg@&?a%a'sta§e~
%@gt?/

JUDGE OLARK: On the requivement. The plaintiffa re-
fused to de 1%, and A% ocame up. I don't know vhether you ecan
stop Judges from doing that aors of tgiag, but I %&é$'ghﬁ A T
geptlon to try to weaken thiz requirement still mayé. At the
ené of the second line of the sugpgeation, 1t should be Patated |
in a eeparate count”, not “acooung.®

THE CHAIRMAN: If we put in an amendment such asg you:
have, that it "may be stated in a separste count or dsfense if
1% sppears that such sgeparation will faoilitate the 31&3&
presentation....", 1t doesn't mean 8 thing because it lsaves it
qp%iaﬁsl.f@r the pleader to put 1% in or leave it out.

JULGE DBIE: You can qualify 1t by saylng fwhenever
the 5§§&¥ﬁ§i§ﬂ fasilitates the als&rmﬁresaaﬁatéﬁﬁ*@ bo yéu
think that is importent enough to change 1t7

JUDGE OLARK: It a1l depends. I aan't say for sure,
I don't think that aany courts ars requiring it. It is just a

kind of nulsanos thst some ocurts have and sre still dolng 1t.
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You can answer that we can't correct everything the courts do,
THE CHAIRMAN: In your case you say the judge ordered
& separate statement, the party refused to furnish it, and 1%
went up on ap?eal, and you got the order of the lower couri re-
versed. ;
'J§§&E CLARK: It is Original Ballet Russe Ltd. v.
Ballet Theater Ine. |
| *A complaint alleging that defendants for the purposs
of unlawfully destroying plaintiff's business induced employees
of plaintiff %o break their contracts of employment and
mallielously clreulated false statements to injure plaintiffts

reputation, states but a single olalm fé? reliefl based on the

“tort of interference with buslness, and not two olaims, .....

Allegations of consplracy are immateriasl te the question. BEven
if sepavate 61&1&9'§E?e involved, & geparation into counts is
not necessery to facilitate the clear presentation of the matter
set Torth, where the defendants' acts are not pleadéﬁ as
separate transactions or geparate judgments asked. ..... Before

ansyer the defendants moved for an order requiring the plaiﬁﬁiff

. to amend 1ts vomplaint so as %o a%ﬁ%e and number separa%alyiﬁhe

varicus causes of action set forth therein. Being of the
oepinion that the complaint alleged at lesst two separate ané
distinet torts (Gefemation of plaintiff and indueing 1ts em-
plLoyees to break thelr gontracts), the Distriot Judge granted
the nmotion. An amended complaint was then filed, which the
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Gourt found subject to the same infirmlties, and a second order

. whp entered directing ocomplisnce with the former order under

pain ¢f having the smended complaint dlsmissed. The plaingifsd
declining tc auend fayﬁkar, a gaégmsﬁs of dismiseal was entered,
from whioh the plaintiff hasg appecled.?

dudge Swan wrote the oplinion., He h&ié, Tirst, there
was only one cause. of action, but seoend, 4¥ there had been
tﬁ%; it wouldn't have helped any to sepsrate thea. We do think
ﬁhﬁ% the sepavration of the counts is necegasary to faoilitate

the oleay pressnitation of the matter aset forth. The ordar of

dismissal wes reversed, and the cause remanded.

THE OHAIRMAN: Do you want $0 4o anything with this
rile?

I move that 4t stand as is,

SENATOR égggFg:ﬁa I peoond it. f:‘j

%N

THE GBAIREAN: A1l in favor of allowing 16 to stand
say "aye™; opposed. The metiun 1s ocarried.

JUDGE OLARK: On 11 we bad nothing that we wanted to
change. We ald oall attention (I think this is interesting)
to the fzot that while we sre dolng away with the oath, the
New York Judlelal Counoil 1s pushing for 4% with 211 the
strength poasible, and svery your 1&€a&§ 1t has relterated the
positlon that all pleadings should be requlred %o be sworn to.
I thiok 1%t 1s too bad that reformers can't get tﬁgﬂﬁﬁ@?, but 1
@Qﬁ'ﬁ know that anything can be done azbout it

ﬁ
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THE GHALRMAN: I agree with the Judlielal Gouneil my-

_80elf, O(ne ¢f the things that stloks in  my mind theough

years - 'of trial work in the lower courts where lssues of
fagﬁ are involved, and a thing that always terrified m@,gagr
perjury. I sweat blood at night, kKnowing vhat the truth was,
but wondering what §h§7§lﬁiﬁ$;ff or the defendant, as. the case
mizht be, was golng to swear to %h&lﬁﬁz£ day. They are glven
to shifting thelr position on the facts to fi% the developmente
éf’tﬁg,gase. Time and time agaln 1L you have ﬁaSEQra pleadings,
they state the faoltse with particularity Just as they really |
are, and then they want to squirm out of 1% and make them some-
thing elaé, WYhen they see the case is ggaiag ‘aggainst them on that N
theory, %hayv say, "Ch, well, the lawyer signed that. It doaen't
&é&ﬁ any thing. I never saw 1t,% or something of that kind.

If you get that ?&?ﬁy>&ﬁ the gtand and ke is appealing there
with verification, he will say that he read the above plesding
and knows the contengs therein asnd that the same arve Wrue 1o
his ¢wn kKnowledge, and then the notary public business 1s read
to him, He 1s perjurlng himsel? by‘ghiﬁtiag,hig posltion, and
the Jury pay some atténtisn te 38,

DEAN MORGAN: In all of my experience when I have
agked, "Did your lawyer read it eve?~t$ y@u?* %heyisay, "Haybe
he d¢id; he told me %o sign that, and I signed 1t." I have
never gotien g,thing out of them that way. |

JUDGE CLABK: I thought 1t had been the experlence
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under the sode %h&ﬁ this didn't help at all.
FHE CHAIRMAN: Ye have settled 13, anyway.
‘ How long do you want t0 alt tonight? 1% is & gquarter
of peven, and 1 tﬁiﬁk it s a good tlme e stop.
JUDGE DOBIE: We have Just finlshed with 12,

Hi, LEMAHH: I move we sdjourn wntil nine-thirty

tomorroy norning.

wee FOllowing dlseussion of houra of the Jomnltbee

sessiond, the meeting adjourned at 6147 p. B. .e

LAAAEL] WA 3 IAY

goer -0 YAM
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