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Clvil Procedure reoonvened at  9:30 o'elook, Willha% D. & i t c h e l l ,  

Chafraan sf  the eo~mkttee, grss id ing  , 

GBAIRMAM YXTGBELL: .Gentleman, I suggeet that  we get 

JUDGE CLARK: I think i L  aould be a thing to take  

up now and s~t%le SOPF~O =tt@r@ t h a t  were gut over. The f %.rst 

one atould Be t h e  note, s h a l l  I say t h s  famou~ note, on ~ u i e  

8 (a) (21, the W f  o t h  CircuiL matter . W .  Lehlaann h~rsl -done hist 

@tint. I have sera it, and I think it i s  f i n e .  I suggerrt that  

re h ~ v e  illr. Lemann present i t  end Bee ii ws, ocrn diepose o f  i t .  

MR, LE116ANH: I believe copieis have becan'distrikutsd.  

The only change I have made ire  Go nries a paragraph.to go Sn af 

the ead o f  t h e  f i r s t  page, of my redraft o f  Benator.~~pger*s 

suggestion. I( think this would go f a  at the end of t h e  f irat  

page, and thbn t h e  aote would oonaluda w i t h  the second gage of 

the redraft. Eve~ybody hias i t  , I assume. 

There wala a ahange to t a k e  out t h e  word@ "of opinionm 

boauree my attention has been d,frected t o  the faat  that it is 

tautblogioal to say "aoneensus o f  opinion*' Becru~e woonssnsusH 

'PROPE880R HOBOAN: Yes. 1 dida!t have the aerve t o  
I 



BBYt. LEUEN: The note walald ~ o n c l u d e  wilLk t b ~ ,  general. 

statement which appears 9n the Last garagrngh oi t h e  ~edrait .as 

a BuaBary of  the Co.a%ttes9e vfena. 

JUDGE CLARK: Tlae rag t h i s  would gca i s  %hat W . 
Lemrnne s note i~ a short i Z r . l  paragraph, then r Penger ~ e o o n d  

parapr~ph,  then would appear Zhis inse~L st the beginning cP t h e  

t h i r d  paragraph, &oB thsn what i e  now the final rsentcanaaa would 

becogrqpe the final eenteaoe of t h o  t h i r d  paragraph aael eolaplsts 

t h e  nate, 

CWAIOMAH BBITCBELL: Doe8 the final dsaft  oQ t h e  note 
, r 

make the  ~r~ ler t ion  t h ~ C  t h e  opiaion in the Dloguardi crass waar 

not ineendrd t o  bold t h a t  no f rat@ or ocaurrenoes need bs . 

JWG& CLARK: Y@8. Would you Like to see i t?  

CHhrRWN MITCBELL; No. I jusB prantsd it $here be- 

aauao t h a t  aass has been thsorn at  me as muah. ' 

$8. LEMHPI: Y @ s ,  i t  i s  epekially ?sferred t o ,  That 

is one of  t h ~  t h i n g s  T put back 2n the i e d r b i t ,  t o  be su@e t h a t  

nobody oould say t h a t  are w e ~ 6  jusrt abikking our head@ f a  the  

saad a b o ~ t .  i%, 

MR. LPPdANRr Aleo l o  the added ~aragragh that  X dies 

I regerred t o  be fact that  there had bee@ @oms lginority 

orlticiem of the rule, fn defersaoe t o  Ssnator' Pegpgr'er 

suggsstion 8t our f lrart arfiksion at. t b i r  meeting that  t h e  Ninth 



Cirouit  a l g h t  otherwise t b i n k  that we were trying to deny LhaC 

@HA1 RNAN &SIWBELL: I t ,  h&& been moved that  t h e  d ~ a i t  

be aacspted. I f  there ie no ob$ect9oa, t h a t  i a  agreed to. 

33 CLARK: A l l  r i g h t .  Ose other natte~ ~vsss $ b ~ t  

broughtup by Dean P i r ~ i g  under t h e  gre-trial r u l e ,  Rule 18, 

t h e  augg@@tioa o f  an addftion ahioh might ~ o v e ~  t h e  ao-aalled 

" B i g  GamP or the protracted litigation. Dee@ PiPsigO 

ahiah begins, "In any aotion, t h e  court may in 2%. disocetion 
I 

direct the at'torn~ys ieor the garties t o  appear before At for a 

coeferenqa to c ~ n s i d e r , ~  and then there are e i x  heading@ of 

mette~s t o  consider. I propose the addltion t o  that list of 

t h o  following 
. . 

. JUDOE CLARE: Just es iatfntnte, Dean. Yotors would be 

(6) , and what i$l  no@ ( 8 )  would beaome (71, I take  i t .  
, . 

DEAN PPRSTO: That i s  Pight  . What would then be ( 6 )  

would read as  foil^^^: 

Fpghe~e protracted lit %gat i on  sf an 'aetf on SB pmbable,  

I h e  ~rsgigaaent~ of the a~tioa t o  a decaignated judge for t h e  

direation and d3sposition of all lnatters tharbaf te~  arising 

. preltmfnary t o  trfa l ,  .ipoluding degasitfan and discovery, 

befops the tsiaP of the a@tioneW 
> 

j ,  

E BOB!$: Wasl any gueartion acarioursly ~a%ie@d about 
, - 

t h e  validlty of - t h a t  in cdnngotioa ppith'tbkee-judge I >  courts? 



4 I taka %$ $2  they are ~eferred to oae 3 u B g s ,  tbe aat%ona 0% the 

one judge would be coaffraed by t h e  :aourl, wouldn*L they? 

JWOE CLABI: I should not think there would be any 

doubt. I t  i e  naL %nlended to override otstetes.  I should say 

if there is aalge, fealtag that t h a t  ira .no-& olear, i t  would not be 

d i f f i c u l t  to put fn an nexosptM clause there, '" the  asstgnmsnt 

to o single judge sxaegt where otherwige  required by ~ t a t u t e , $ *  

tagme wards to t h a t  effact ,  

CAAXRMAN BITCHELL1 PYould there be m y  objeration to 

putting %n a note i n  anending Rule 18 referring to %be Prettyman 

Ragort rand stating t h a t  %'a aiear of the  opinion t h a t  substant ia l ly  

everything: they recommsad the court@ ,sow have t h e  power t o  do, 
I 

so $hat we cover that  arituaticn? I wtxxtied that  report wi th  

that  point in mind, and I reached the, coaolusion that the Judge 

could do so without any ahendmtsnt to t b e  rule@.  f t h i n k  i t  

would be stimulat;ing t o  tbe judgae i f  we had a note a n s n t i o ~ i n g  

t h a t  report. It' ira a landmark in the qubjopt. I t  would show 

t h a t  aa, have conslidered that problem and think the r u l e s  ape 

broad enough as d h s g  sl %and . 
JUDGE DOBIE: Your ideP ile tha% that would appear in 

CHAIRMAH MITCIIELL: Yes. You vpouldn't objeo-t t o  a 

note like Phnt, would you? 

JUMiE DOBIE: No. I think it 1s f ine . ,  I arnotn 

going t o  move t h e  adogtion of  Dean Pireig's guggeefion and also 



t h e  noLe along t h e  line tbst you have Lndicated, 

tho BsslignasenL of the adtion to a &@signat&& judlb;e' for thb 

direetfoa and di&posi0ion of all mottere thereafter . ~ i s i n g  

prsr iminary t o  %ri&1, inoludiag deposit i o r a n d  B f  ~ ~ Q O V Q ~ J P ,  

before'the t r i a l  o i  t h e  aotisn.w 

P~@%tym&a Report, 1 abd@p&te~&, 

C I M X ~ W N  ISXTCBIGLL: In the note. Without objeotion 

agreed tod 
I 

JUBGE CLARK; That is t o  bta inserted Zn the r u l e ,  not  

3u.t P so&@. 1. akkl have Both. Ia that  the fdso? 

CWaIRIdAN MITGBELC:* The. ddee i@ l o  have h i @  prrragrrgh 

( 8 )  in the rule,  and a n ~ I e  ex$laining that  we have aooaidered 

t h e  Prettym~n Report on8 be l i eve  that cvesythlng Chat i. 

rceaoanslsnb@d in there a judge eaa doa. If you wkat t o  add any- 

thfng i n  the  note about three-fudge oourtq aot, trampling on 

t h a t  statitte, you can do t h a t .  

1 

anything in tfiai %ex% OF 3uat in the aote about Chb'three-Judge, 



tho% f tp n o t  fn Ru.ula 1(1 an p ~ o - t r i a l  proaedur6. 80 stards out ,  

"ID png action, the court may i n  ite d9eoratkon d l ~ q c t  t h e  

~ t t o ~ ~ e g o  f ~ r  %be partfes go agpsay bsfore %% isr a B O B ~ ~ ~ @ B G B  

ts uonsrfdere LResae i ra~ioue t h i n g @ .  Are the altosncsyrs and 2hi  

~ o u r t  igogng 20 eoaslder %hi@ rgue~~tion rsllrakd by t h e  srtldf l ioaal  

CWAIR%AN MXTCRELL: Why not? 

MR. PRYOR; I a@ $use% wonderJing i f  2% should aot go 

533 a oeparate rule r a t h ~ r  than i n  t h i c  yule, th%t i~ r l l .  

CHAIRMAH BdlTCRat:  X t  reak3~r:ie o psts-trlrl matter. 

JUDGE DOBIE: I believe that  i e  the  pLace for i t .  

CBATR%U# BIIXTCWELL: .FPrarLi the;%.@ ought ta -b@ o liar&- 

tation on the nulaber 02 sxblbftsr. 

HR. PRYQRt T @st nat qupl@&iosf ng: the w i o d b ~  ok the  

~ ~ $ 6 3 .  

CBA,XR&JAN EXTCIIELL: @here rov ld  S t  be, mrs agp~opsiate , 

shou3.B mat go in a special rule, a Bsgarats rule, I t  i o  e 

directfon of  t h s  -court: it %@.not eornrrthing . tha t  t&rs attbrneya 



CWAIRMAN PITCIIELL: What la your pleasurer about thaL? 

JWGE DOBIB: I asould rather have i.t go in here. 

I thlak i t  iol  bad, unleso it 3,s elelaatntial,,. l o  gut in a new r u l e  

where you aan aover i t  under t h e  o l d  oass. 

JUI)CIE CLADK: I don't glem to foream@ f t a t  a l l ,  but 

you B a g  rereelaber aty l~uggerratioas in May were for s separate d i a -  

oovery rule ,  whioh was rejeatsd a t  %hat time. You can always 

reooa~ider ,  but at  t h a t  t i ~ e ' w e  though% f t  undeeirable. 

JUDGE CLARE: fo grotrraeed %%tigation cases, rauch 

l i k e  this, The general idea there waa Chat it aae uoneaessary, 

t h a t  i t  could b~ done. O f  coypse i t  ts still unneceseary, but 

perhaps it i s  lese raarkedlp iaurgluarage, t o  Ijut i t  .fa hers. 

I tb fnk  Chat was the objection beforel that  i f  *@ gu* i t  in 
I 

di@aavsrg that  might have raised rsone quakltion about, i t ,  i t  made 

it seem that  you bad t o  have it in, sad eo f o r t h .  

iW. PRYUR~ I am not objetlCing to it. f am jert rois- 

CHAXRMAH MITCHELL: X i  anybsdy ha@ ms motion t o  put it 

2n earn@ other rule, i k  will be eubmitesd. 

for the  $udge, is it not7 We tcshave - a  ruXe,: 78 ((r) , arhteh sgeirksl 



rufa %s %hat the eau~% take  Bald sf t h e  f ~ s u e  and d e a l  w i L b  

delay, gu~plusage,  and %%I tB&L eord of thkng; ~ n d  f t seems to 

put bere a@ Pnd%aatsd by Dean P % ~ o b g ,  wfth a no$@* 

CWAXRBAN BblITGIWEU: Pt hos been moved that  t h 6  

aa&erPa1 we have &a%ked about bs gut i w  the p r e - e ~ l a l  ru le ,  

Is there any objeotiog to that? I f  not, i t  aaa go fa as planned.  

csubritantially f i n f s h e d  our dilrsaussion of Rule BD(b), Doe@ 

anybody wane bring np any+&b%ngg Purtbez? &font@, you hsd some 

&B. LIGBULR'N: P was asking wbat waar fiaally deaided 

wiCh reopeot t o  the matestal Sollowing:.thq fir@% paragraph, aa4 

I tbiah that  wa8 d1spoied o f .  

CBA9WNAW HIPCHEW: I though% we diagoaod sf every- 

thing  the^^. 

E CLARK: We adopted ali oi ( a ) ,  putiing that  . 

fdrast eenfzenas of (a) up earl%sr. 



DEAB mR6AR: Tkst 9 i ~  =hat I was aondcsring about. 

Bil19e notion ras t h a t  t h a t  ought to be reghraeed* len@t t h a l  

r i g h t ,  B i l l 3  

PROf"B89OR 1RWW6: I sould  leave f t out altogether, 

DEAW HORGAN: P vsuXd~~n~S;, 

J W E  CLARE: Oa Chmt, I am not  very Bare boor moh 

w@ nee& i t .  Oi eourse, our authority i e r  Mooretsa Fedrral 

Bracttee, paragraph 80.18, "Croclla astmptgnmante of error by 

rpp@Zles $8 grouad Polr now $r%alg,** 

PHOIPESSOR I M B E :  But that %a not a cross-appeal, 

Judge, 

JUBGF: CLARI[: We augh2: not t o  have, r oroae-appe~1. 

DEAN WIO%a;WMz Thal is eraatxy the pobnt, but what 

B i l l  say@ bere f c  "brfng ng for revgew t h ~  rullng o f  t h e  trial  

oourl on leruch motion boil) new trial." What he is ineiating upon 

i r  t h a t  you &onst  appeal on Ghe ~rultolg with reference t o  t h e  

rnotion for new t r i a l ,  beaouse t h a t  1@ non-agpealabXe, but that  

tb@ esprors qhPsh were C B D @ % Q B F B ~  QB the m o t i ~ k  new $ r f ~ J .  

I ehoujld th ink  if you brlag ug for revicear the ~uliog of ths, 

t r i a l  eaurt 04 the errar@ alleged in t h e  olotian for new t r ia l ,  

you nauPd k s t ' B f l l ' c r r  point, 'and you 'aoas~d h f t  sxrroElg what 

Roberta meant; In hfsl cp$nion. 

JUDGE CLAW:  here tsrr no rev2aw, rocq~bingg to 
- - 

protesstrlioqrin (the federa1 i)otiri@ the' c L zulfni~ on' the' arbaigh0 

dr the evldeaas arp t o  neat t r ia l .  You may have rrvtaiw o f  



ruling@ llke rulings an the a d r i e ~ i o n  of evidsace. 

DEAR WRGAM:: Tbat fs what I me1n, 
I I 

JUWE CLARK: I t  would anake i$ all very hervy, but 

of course you could  sag "brfng up for review, so far as re- 

viewable, rulings of t h e  court, or you could say a& you sug- 

gested -- 
DEAR MQROAN: kt am 1 mistaken and is B%l% @&stakes 

in saying that  you cannot on an appeal from t h e  judgleknt allege 

errors o f  thra court: in dcsny.fw the  motlon for a new trial7 

E CLARK: Z tbfab t h a t  i e  oorreot, aaaordlng to 

prste@%ation. 

DEAR MORGAN: What L do, of courm, is asaf gn the 

@am srrore, because I: hare already got them fn t h e  record, 

Isn't that r i g h t ,  B i l l ?  

DEAN =AN: So, aacording to his motion, you aould 

aray, "the rulings on the errors deal* w i t h  .OF alleged or 

PROW880R HWaB: That i s  not the same thing that  

Roltae~t@ was talkimng about, 

DEAN #ORGAN: X t h i n k  f t  is. 

PROFESSOR NWWEz 8uggorss the tr ia l  court 8 e n i e ~  s 

sotion for judglaaent n o t a i t h s t ~ a d i n g  t h e  verdiot ,  and the 

defendant agpcsala. Roberts s a i d  t h a t  t h e  g U a i n l l i i  ought t o  

habe thb right to  crwe-assign errb*s ior'the gufgose bi) 

- -, 



11 defending his judgment in, Bay, the exeluslion or a d g l i ~ s i o n  08 

Ceet imny #thicR, although he rrtoovs~ed the  verd le t ,  f f  tb& 

~ g p a l l a t ~  asup& s ~ g s  under &hs c i ~ e u m t a n ~ e @  2% ahsufd bs set  
-. 

aafdcs, he caa ssy, Femaoruee Dha, errors were grejuttioiaf to me, 
I 

% @a @ @ t f % l e d  to a new tr%&l*@* 

of havlnp: higt go baak and make a agotion for new t r i a l  and aaaign 

a%% &he kinds  a;%f error8 &@ vould olan a ~tnstfan for a R ~ W  t t r%o; t l ,  

He mk@@ a P I J O ~ $ O B  %OF D ~ V  trial BO% only OB the groallfd~ 02 

the ineuff io&encg of f h s  evidence,  but on a lot of grounds. 

CBAIfME PXTCBELL: Haybs 2 am vvrong, but I got the 

iagre@afsn $hat wbat Rsber$@ %ts d ~ $ v % n g  a* was thaQ i f  a 

~ot$sn f a  t h e  aPt@r~stive had been made below, even though t h e  

court granted the aatiow far $adgnent notw%$bn$snd fnq t k s  

rerdiet, he would go ahead aad deaids ~hbtheri ii t h a t  should 

ber eet aside an appeal, there ehoulel be a new tr ia l ,  in order 

t o  avohi! r eeaoad appeal. X@a't t h a t  t h ~ t  he woi dr iv iag  at? 

DEAN #ORGAN : Ikao t P y . 
CHAXRUN YLTCBELL: Does %hi@ acoomglieh t h a t  result? 

HW, tEMlWH: . I t  aayo t b ~ r e  R S X S ~  be a ~ o ~ d % t f o ~ ~ ~  

r u 2 i n g  by the dietridt'oourt. I Larked ge~teiday whst' happaned 

ii he didraq8 do i t ,  and , % aao t o l d  that  he has te, do i%', that 

he ie to ld  t o  do i t ,  t h e 0  l t  i d i  unthinkable *ha% he no@ld not  
. ' 

do i t .  %%'hen Z took r look at ,  the $kngukgb, of  our origio.2 

1 r .  G - > 
C , . I' > ,  

7. 



%3 grogotllal i a  10463, and X Pindl a@ bad r e@nt@ncre i r t .  there, 6 0  oovets 

t k e ~  case ahsre he paidghl n@I do i t ,  reo svldently we thought  lthtpgl 

i t  wars thinkable that Rcs might not  d o  it. Oa Bags 10'6 oP o w  

regart, l i ~ e e  67 thraagh 93 read: 

"Ia ooae *he district a o u ~ t  hos 'rePr@lin@d irom sulfng! 

ugsn the ~oteon for a new t r i a l  alisln granting t h e  mtion for 

QudgeenQ, and the  judgrent its ~ ~ v e ~ ~ e b  on a@peal, the Biolrict 

asurt shall $he& dBsgase of t h e  ptzotion for nee trBa1 9nPasa 4 % ~  

appellate court phr l t  hare o t  he~wiae ordered ." 

Perhspr i t  should not be. f am juet birqating  you^ nttenrkon 

JWOE CLAM: Let me @ugg@a$ %&st g i  Robert@ had ast 

raised the  pucsetfon add t a l k e d  about orooer-assignlacsat o f  

errors, &nd @o on, I don*% quit@ 888 hate thera, coufd have h e n  

any g u e ~ t i o a  abwt  5%, beoaaae ovez and Q V ~ F  A *  is ~ % a % e d  %B the  

case@ sodl we go on the theory' that  YOU affhrm the ju&prnhi~L Por 

any goo& rdsagon, not  aeaeersarilg t h o  )@ason the @our% may have 

gone oa, I don't .see why that  would not @aver it<, 

AnoehaP rag ,  Cf you ranlsd %o sg@lP if$ out, i e  Lo 

PoSloar @ornewhat the language Wob$rts used. Thirs i s  a. goad deal 

what he uaed, f think f fttf  e impr6vsment oa i t .  You aan ssy 

"br5ag up for reoicsw a l l  errors o f  la%," ~ b i a h  is ,  thd ldxp~crrsl 

&a the verdiot ," : I  th i&k' tbat  wsuld 



clearer, only again X should sugpoee that would be almost a 

truiern of law. The appellrae, having won, could no@ &@sign any 

ground, I think, t o  s u ~ t a f n  his winning, m d  therefore i t  eay 

not be necessary. I P  it was spelled out, how about t h i g ?  

DEAN &ORGAN: 1 t h i n k  that  would take care OP the 

notion t h r t  a ruling on a motion for new tr ia l  is n o t  appealable. 

That i e r  the thing that is worrying: BI1lL. I think we ought, f f  

poss ible ,  o t  presc~ibe a procedure which w S 1 1  get the case 

set t led  once for all on a raingle, appeal.  

E CLARK: How about this tbfng? T h i s  language, 

would be a substitution in t h e  final sentence and a h a l i ,  

begfnning w i t h  the w o ~ d  "revfew." 

DEAR MORGAN: Where i@ that, in ( a ) ?  

JUDGE CLARK: Page 49 of my September draf t ,  the Laet 

sentence. 

DEAN MORGAK: %%a, t h a t  %e right. 

would bo w i t h  t h i s  mod%Pfaat>%aa, 

"An appeal from a Judgment graated on a motson for 

juagrnent notv i ths tanding  t h e  v e r d i c t  aha l l  of i t s e l f ,  arithout 

the neoesrsaty 09 a cross-appeal, bring up for revisw a l l  errors 

of law asoerted by the agp~lles to nullify any judglrient on tho 

vardfot .** 
I CAAIRMAN HITCHELL: Suppose the  aou~t,beIow RBB 

refussed t o  grant jueigment notwi8hstanding t h e  verdict  but on 
< .  

? 



f 4 t h e  slte~native aotioa bar mads an order grantiag o n e r  L P ~ P ~ ,  

and thea that csee go@@ to t h e  aourt cf appeals, t b s  parLy 

oppbrling %ant in8 judggent aotaithstaindf na: the  v b r ~ d P c t .  Flupgeee 

the, r~ourl  grants i t .  Re hasn ' t  anything to  do obout the ~ lo t lon  

for nstw % r i a l ,  has be7 Why bring up rny rjugratllon about tho nea 

triel i f  Cbs court of spparafs has &@aided t h a t  it paare a grogcar 

a&&@ for Judgmsnt notaZChaetrnding %he oerdiat7 That dfaagasslar 

sf %he, p w e f b i l i t p  of  a new trial .  

JUDGE CLARK: f thf  nlr t h a t  s6uld .  That i e  one 

polilrrfbilitg for t h e  oggrellate court. You re@, t h i e  I s  srn 

without requiring %t t c  stirre over. In that  event you wouldn't 

need angthiag more. Ylorever, in the event t h a t  a motllon for o 

ner trial has been granted in th@ tr ia i  oourt, t h e  epgsal aonee 

up and i a  goiag t o  gut over the point t h r t  there should be a 

rsvcrer~rlral for judgeaantr on t h e  verdfat,  thitl  p ~ o v i s i o n  ROW would 

not allow the  cppsllee &- t h a t  is t h e  oBe t ~ b o  got tho matfon set 

eafde in the tr ia l  aourt --. t o  sep ,  HBven eo, becauoa, there were 

errors f n  t h s  aonduat of t h e  triaX, t o  w i t ,  in the adrisaion of 

suahrand-oucth e v i d e n a ~ ,  t AerePo~e the motion i o ~  Bey %rial muat 

CHAIRBLAH llllTCIELLr You man the order for new tr io$ ,  
. I 

the artli$ameaatbv@ o~$tetr, 

E CbAWKr Yes.. 

)bR, LEWm: You put a case, k. illitahell, *here t h e  



appellate coust felt there should be a judgment notsvitb~tanding 

the v e ~ d i c t :  but euppe@e the other case ahere t h e  agpePlata 

court d f d  nrot think that  and then t h e  errguwent would cortl~ 

whether Lhere shou ld  bs a new t r f a l ;  

of the disoussion is to give some ray by whioh that could be 

passed on on t h e  appeal.  

But the appellate court bas no 

buginees to p ~ s g  on i t .  It is not an.appealable order, EP the  

lower court in the alternative ha@ granted new tr ia l  in the 

event the judgwnt ir set aside, ghat i e  the  end of it, 

caithsrr way, as 81 ~undaretknd f t .  ~ u ~ ~ b e e  hta denied f L ,  aruppoee 

he denied the  not;fon for new trial, isn't t h a t  revlerabla? 

CmULZRHAN MITCHELL: I never undefstood ybu could 

agpehl on t h a t .  

I should thfnk you could* Suppose there 

had bean serious errors committed. The t r i a l  judge-&be@ not 

%hlnk ~ o .  lics tilay@, ?'The iastructions were properly glven, the 

case wae properly conduated and P deny the motion." X should 

. t h i n k  that  would be rsvliewablce. 

JUDGE CLARK: I thfnk you have t o  make t h e  dietincstion 

that  Roberts w ~ s  t r y i n g  ta @aka, 'in errors alleged Zn law. 

I don't think you con deny i t  so far as i t  i s  based on tho 

wstgkt of the evidence.  That i s  for the t r i a l  j u d g ~ ,  

you ean briag up any rulings as, for exa~aple, rulfnge on 



JUlPGE CLARE2 Y e  That neceasarilg then goes t o  

*he question, i f  there i s  error, was t h e  error suf f ic ient  to 

~ a g u i ~ e  sew t ~ i & P ?  

DEAN HORGAN: You really on the original ruling rather 

tkaa 0x1 tb@ dea%&$ the matfan. 

CWXBUM BITCBBUr 9% d o n ' t  l i b @  t h e  itlause as i t  

sCands. I t  fooks as i:g the  Queatf on of  granting or deny%ng e 

motion gar new t r i a l  %e a sratter for f h e  appsllletta court, 

I have always understood t h a t  Bkat XIB t h e  ~ a d  00 i t .  

JUDO% CLARK: F ~ a n k l g ,  I don't-think i t  i s  very neaear- 

s & ~ g ,  fog the  ~ e a s b n  t h ~ t  P seated, 

CHBfBgAE IPTCBELb: 1 tbfak 9t fs safer t o  Jsase that  

l r e t  cslrusc out on8 oay "An appeal fro@ o judment ehalll bring 

upn thus and so, and let tba, a o u ~ t  cf sppealr apply what it 

t h i n k e  ths law 4s, their right t o  consider r aotien for new 

trfal and their dental or granting oi'it. 

draft better than t h e  frnguage which i r a  now grogoared, W . 

CRAfRWH MXTCEELL: B ~ a d  i t ,  

IIIR. LEMANNr Tho language of our progoaal apparently 

raa, %denttoel ni tb  the  language o f  t h e  draft on page 48 doan 

through the  seatenoe ending in t h e  mid&ls o f  t h e  s i x t h  l i a e  on 



gage 49, snb then 9s have the folloring laaguage fn o u r  1946 

proposal wh&oh does not  now appear: 

*"~n case the alternative aa$%oo for new t ~ f ~ l  ha@ 

been aond $t f onall y denied a s d  t h e  judgasnt i s  r@vs2@sd an 

regrained frsa rul$ng upsn $he motion Far new erf@l %hen 
a 7 

. , 

granting t h e  aoLion for judgaaent, and the  Judgpleat i@ rovcbssed I 

i 

oa appeal, the  distrfct o o u ~ t  @ h a l l  then disppscs of Cbs arotion , 

GHAXRWAN BdITCEELt: Thmo dar on? t h i n g  about t h a t  

t h a t  sort o f  gap;@ me. and t h a t  i@ 'that Robrsrtie harp ~ s i d  thrlt 

t h e  tr ia l  judw m ~ t  gmc~, O& the motfoa 'fok new trial on the 

ougposltian Chat Cbe c o u ~ t  might . let  ~ d ~ i d @  thls judgment, end 

you are arsuaieg &ha% t h e  t r i a l  ' aour t  baa neglected to do *hat 

Roberta say@ he  iuat  dm* 

X don't think w e  ought t o  be b l i n d l y  bousd t o  follow thb irrn- 

gurgs Ohat Roberts wrote, without the benefOt of the kind of 

disauarriona that  we have hsrer, for saampnpl~. 

DEAR m%GAEJ: Certainly you ought to have it mandatory 

on the t r i a l  judger to pa8e pa tbe, lsotiaa $or a aew trial .  a n y  

of them aren't i f  you put S t  your way. 

DZR. LEMAEN~ The preaeding laniuagts says t b s t  hre s h a l l  



18 do i t .  T h i e  is only to cover t h e  ease i f  be has no%, and t h f s  

ssya then he shall do PL when it @oms@ back front t h e  appellate 

court, unleslrs t h e  $ggsllste oourt say& eo~ekhiag to tlars contrary, 

which,  if Ghe appellate court follows Roberta, 9[ hlhol~ld B U ~ ~ O S ~  

hsva i t  %n hare. It is i n  t h e  preceding language of the  material 

now submitted, and it i s  also %a the preceding language of our 
I 

1946 draft  that  t h e  district judge 1% to do i t .  The language 

which I juat  read 1s to cover t h e  sltuatdon if ha overlooks 

doing it or f a i l s  to do it. I t  says that  then het must do i t  

the sort of th ing  t h a t  I t h i n k  it p r e t t y  hard t o  follow without 

t h s  language r ight  i n  front of you. X t  would be for me. 

2 %  dssa seem u n f o ~ t u ~ a l s  that we ape mat able t o  draw 

a &Ample rule that; would g i v e  wfde, complete power of  action 

in the, proper waj, withbut t a k i n g  so many words t o  say i t .  

CY3111[RMbtSAN HXTCHELL: I f  38: had n o t  been 10r Roberts* 

opinion as to t h e  prnotice, i f  the upper court s e t  a ~ i d e  t h e  

lower o o u r t ' e  order i n  granting judgment notatithaatanding t h e  

verdfat,  i t  w a ~ l d  neoeesari2y aad naturally remand the ca8e to 

$be diats%ct  eourt l o  consider %he motion for new tsia2,  but 

Roberts rays he m u ~ t  have done i t  in the f irst  p lace .  I t  eeelnra 

t h a t  it would be assumed that  he had df s sbeyed  t h e  p~evfsans 

sentence i n  the rule in failing to pass on t h e  motioo. Could 



19 %hsy  paC sail3 resand t h e  ease and d 2 r ~ e - t  hSa Lo gags on i t3  

DEAM MORGAN : Bursly, 

CWAHWbYtR MITeHaL:  EP t h a t  i ~ r  so, why d o  wol,sneed aap 

&ti!%, DODGE: The draft f~ 19443 w a ~  Biffarenl f%o@ t h i s  

one, beoaugs it mad@ f t  di@csetionarg r l t h  t h e  Lrial aaurt 

whether or not  to pasis on the  motion for new %rial,, have 

to read the subsequent %anwage f a  eonnee%fon @ i t h  &bat .  

CLIAIBPIAg IIIZTGBBLL: Rober%s gthlnlta de ought not  t o  

hapa any d i @ c r ~ t i o n ,  ehat he aught to  pags conditionally on t h e  

alteraative motion, ao t h a t  in the event the judgment fs nor 

allbured to atand in the aourt o f  appeals, be haar dfspolcled of the 

question, ahlcb %a a %rial court que~tboo,  ahether Lhera ehould 

attempt t o  regulerlae, @ad make olerr and &%ate t h e  proaeduro 

st a h l o h  Roberto -spas a0tning there. ZIow lauch w e  seed t o  t e l l  

t h a t  ir so 1 . ~  always a g\isa%ian of prc?per p h ~ a s l n g ,  I supposet, 

X aa inalfned t o  th ink  that t E i s  1s gilding t h e  l i l y  more than 

was oeed t o '  I think are might as welP lrsovr 10 aul o f  t h e  rule.  

BEAN EdORQAE: X f  you were dowe in Teanerrscee yea @auld 

.not thiak go. X oan teLl you that rigbt n w .  Be, ha& a aaaa 

Juet s@aeatly where the d i s t r i o t  judge saidi "That ntight be 

a l l  rlgbt-for WashingLon, but i t  juart @oait go here," Be 

wouldn't even follow the form. He held demur~able a lsotion , 

I . 

r 

. 



l o  diaeaaiea a pleading % h a t  wae squarely wiLhin the form. 

t h i n g s  rup a rnertter of courpe, t h a t  'all of the@ are going t o  do 

thsee. If they have Qirections they are lfksfp t o  do it) if 

they haven't directfone, t h e y  are not l i k e l y  Lo do it. 

CmIRUH &fITGaLL: L e t  us take t h s  aase whege the 

matfg;rsa@ i ~ n  the  a%tsrnstive haves been a ~ d e  below asad, t h e  trit%l 

oourt has denied Qudgsent notwl tbhanding  ehs verddct , whioh 

puts, h i@ up ageinst t h e  srlesrnative motion for a new %rial ,  and 

be m a k ~ s  an order granting or denyfng t h a t .  Why should there 

bs any review of it3 

DEAR MORGAN: X f  he  gra~tra the siotlon for new trfa l ,  

you have Co have i t ,  t h a t  i r  all. Then you aan appeal from Lhe 

judgmsat. Qn your appeal from the judgment you can aeslign the 

errors that  war@ in ruling;s during the t r i a l .  

CMaIBUtAN UITCREU; You wan fhe judgment after sew 

DEAN MORGAN: ExaaLly. f ese ahat yean. Ihg%her, , 

after judgment in the Bear tr ia l ,  can as~ign errors in %he 

fir@$ tr&a13 Is that  t h e  kdea3 

CmIRtLAN BITCHEW: 'Ilou @aid .Ch? judgerhat. X wants4 

to kaos tnhcra, *her@ would be any judpgn't until the new tr ia l  

wa& had. 

  bat i ( ~ ~ i i g k .  th; nbw trial i r s l  

no way of &reviewing t h e  f2ra.t lr%al, ae 





22 trial, whasn Qudgmnt far asatdered gau alse iknn groctliaaflg %he . 

anade. Whern judgra~at far egadsrgfa tsftboue any olotlon fop a sew 

Wi.ral, you ses~er%nly  aan s ~ e i g n  the  csraorar %ha& OCCUPIC)~ daring 

the trfal, esrorr in ruliag on evidenos and in Lhe ~harge  eo 

when Oh@ Qudgment notwiths*anding the  verdiat lie wasted, you 

CRAXRHAN HIEmLt: This b ~ f  up POF F@V$@W th@ 

ru%%ng sf tho %rf438 awrt  on s o e h  ~otios $ 0 ~  nee &r%&P, 

DEAN BOIORGAN: We )savenee go% that  ye%. We haveoft 

GHAIBMR MXTCBELL: We have a aootion, dut  ao order. 

DBAE 

CWAIRUBAN HITCWESLL: Thfrr who%@ 'probi@laq arfeee; by 

@akin@ the motion& ia the  aLlernative; 

BFLAH ~\BOBGAEI~ IZ the Judget@ @beg's& ihilir , you arouldl 

have n m t i o n  for new trlrll ga~aed ah .co~dit$onally. 

CXAlfliVULbl .YITCBEb,LL: . Why erhould ttlet aoukt of appeals 

be f lddliag aLQh tbat  rhea i t  is ggdiig t 6  set  a@$&. ths order 

graatfng the new $4~&8Z7 ' 

- 1)BB;API @ORGAN$ ' They 8 ~ s  'not goiget to sref arsYd+, tbef 
" 

orde~ groating'a nfia trPal.c They ,no* h,ave, f h i s  ju+gGn% bbfore, 
' 

4 . . 
, , 

I .  - 
I - > , ' * .  ' >  ' .  



them, the proesedingar beloerr. They tray %ha% ~ u l i n g  vea~ wrong., 

and then they wi131 look aQ the, ruling of t h e  trlel oourl affih 

refsre~ee ts Lhe nee % P ~ @ X *  

BEAN MORGAB: ; If ke bars deaied i t ,  i$ %hi$ reverke and 

ha, hag denied a %t~iaP,  %hen Lhe agperlSL@e lhbuld be allowe8 

2 6  intcprgose thiage t o  ahow that  the aerw %rial ~rhould be grantcad. 

C H A I O U H  MXTCHEbL: X p ~ e i @ r  Lo leave t h i s  out oad 
I 

4 

let the  1~rgers wre@Clr with it oa %be b@sfs 09 r h a t  t h e y  think 

Wtabertlr PntenBed t o  be the rule. I i  ws don't say anythdag about 

it, then Raberte' olftinfon mag aontrol k t .  

Rab&rtrsv oginaoa say@, thea we w i l X  o o h t r o ~  i t .  Xanqt thlle 

DBAN NQIOROAN: That %a s i g h t .  

JUaOB CLABsi Frankly, war ape trgfng go get &Pap froa 

JUDOE: GEAB16: To that  exteat i t  4s a modif'iaatlon, 

but Robartel ir 6be man who leCa~tc4q ~ 1 1 -  t h i l ,  yea. 

8 A 11a 
1 * 

- .  
1 

3 ? 
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+ I 
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, J W O B  CLARK: The Lest that: I read you soraPd be sore 

i n  the langu~ge oi RobPtrt~, altheugh. ~ % f l l  aclt acaple&sllg ha@, 

becnure he said %bat Lh6 rpp@llee aag @PO@@-assign, &ad so 0%. 

a, IEBULNPO: d?oald ae put it crolp~lhing like thfrr? 

I; am @orre %ha% I will dletaQe is f u l l  of ho lb l~ ,  but I ruggert 

art of  ruloa pgadfgg Pi%@ thfgt  . 

1. A aaotPon for gudglnent notwithstending fhe  vsrd ie t  

ahalP r2aryg' be &@ern&& f o  elabodg a motiba far new t r la l .  That: 

i e  Beoa Piraigge paint .  

8 .  I i  %$a l~otfon 40r judgrsent aotwfthcL~nding tba 

rlardict 1. q ~ a n t e d ,  the aarass w S l l  end and the ease w i l l  be 

terlainatca8 in aaadrdanae w i t  b t h e  -judlgaaeat, on& the un~ucoe@tl lul 

party i p l  Lhs Porer court rsaj appeal, Thar~e s h a l l  bo no 

I a@ try ibg to .  get the points  in. 

8 .  l(t ths  motioa for gudgaent notwitbatanding tho 

verdiot i r t l  denled, tbe loring party Bag: rpperl, I f  tbe upper 

as4 $he cmae. If  the upper @oust holds t h a t  %be mepotioo was 

properZy denied, the 'uppkr- oohr.1; shall  remnd the t o  %he 

Bistrlle$ oeurt +- and f t i e  at  t h i a  pa~<ioular.  point that  r s  
r-  

get, in tralrbllei 

DI&AN ' ~ ~ ~ O A N I  YQ& haye, a l l  thei rae* o i .  i t  eight ip 
, , 

1 



lshoulld no t  hiibvs been grantad, them t h e  queseisn i s  vhal hsrppcanpl, 

Judge's kt~rrufneoe. f P  tb.e Biatricr JuBga, hag gralnted a rmew t r i a l  

thsra %s t h e  n s s  t ~ A a . 1  awd there i s  no appeal gfaa t h & t  rulAng. 

H f  he denPes the aotion 2or nea irloP, then your appeal Ps not 

frovtt %he denPal but frola ehs Judgaeol en&ered upon the vrardict * 

$hat wba$ gonee has dons fs  $0 w ~ i Q e  a %@st Coag~ap's hsadnota 

o f  the  rule, Bsre. You know what the We@% Corauganygo headnotcaas 

ore.  They are good endeavors. 

JUDGE CLARK: Soracstfmes they don't get l a  evsrgtking, 

X really don't believe tbat you have added anything 

araFht language, and i% would have ta bts done over, Hblhot you are 

doing,  o i  ocuzvse, i s  to tpy to OOVBF tbe slarna, t h i n g s .  

W .   hera arm an, wouldn'L i t  be r good idea and s~ouldn'0. 

i t  brfng it to a head if  you mked f ~ r  a vote opl either ans of 

%wet propoeftions? Z t h i a k  khda would aover i t .  There oould be 

othel~ s3Ceraia91vsa, but I LhinIr %hi@ reo~lly aalree the 

of that  iirrpt ~ P ] P B P ; S B ~ B  OD pap;@ 49, land the @csconB, 6r 
1 

rrlternelive, would be p ~ t t i l ~ g  I t  ' in  in %he 1~43% lrmrguage that  



843 Bdd f e? 

E G A R  TkaQ is swo@Plg what I %auld liks, 

I don't  wpnt to oant%nue.th@ Bsbate sny Xonge~. WB a matter o f  

f.a.t, I doubt very raueh %aihsOIaatr it i& worth i t .  I arjlah yau 

would put the Biacdni cane f kplst, beoauace the f i r ~ l  one mPghL go 

Lhrotngh rand P would want l o  yo%& agltim% $ha% qulrll2iorCfon, 

JUDBE DQBIE: Let's put  the  second one. 

JUWB CLARK; Do you want me Lo read the, langlzlage 

agaln? Do you have Lhsa language? 

WmE: I don't  see why you need that  ~ s c o n d  @err- 

Cencle, i t  deal@ r i t h  an appea1 by the plaintiif.iroa an arBe~ 

, for J ~ B g r n ~ t  ~etwith&t&nQJ1~g Lhe ~ e ~ d i ~ t ,  and t h e  gueetton QP 

the, ruling of t h e  tklal cpourt: orn L - h ~  motion Por a new tr ia l  f a  

DEAE @ORGAN: That l~n't a rare a&@@. 

$BW. BODGB: That i c e  a very Far@ otlrPe. , 

M'Z'. LEMUUIMIB: Undqr Dean P$r@.lg% a.asndm@nt would i t  

bo &I r&re ~ a s e P  . 
I .  

B6R. GEt WI, baoe.'le9t in bercs t h e  fact that  it i r  
J 

aptionrcl with.&he eleigndatrt, rho, oar HP.' Pryor soi4 yaeterdsrg, , 

irrt perfeatly s r t k f i e d  wttb the  verdiot f f  the  vsrdiot  i s  

srnrrlle~ than the rmduaC ha d ~ ; f ~ r e a ,  1% %a only i n  th&t.rere 
. I ' 

I r I 

I ' 

: $ . .  
z I 

I . ,  
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27 kind of ~curpllng @f a mo%ioa for BBtr trial by t h s  dlefeadrlnt 

I don't arg~p why yoru need tcs ccsugle LhPs by saying %bat i f  t h e  

p la int f  if rrpgealrss  FOB^ 8~ Judgetent ebttlngt a@Pde the verdZct, 

on thal: mollia~ the  plaintiff, rithoul- crro@isr-agpea1, aaa brfag 

up l o r  rsvi.9 t h e  sulSng o f  the t r i a l  oourO on Lh& motion ~ a d e  

by the otbsr sidei Bn the rare @nee arhsre' he mkee s r u ~ h  a 

mal%om, eougpXearclntin$ hie aotioa for judgacdne no+w%theCan&ing 

t h e  vesaiot w i th  @ lllotias fag new tsicl. The rulings that  we 

are trlkfng about gss on h t s  motion, and are are, gPving %he 

p l a i n t i f f  %he rfght,  yithout ths necear9ity o f  oroerpi-appeal, t o  

bring up for rsv$er t h e  ruliag of the triaE aourt on rruolil 

snatfon for nr* tr ial .  Be hag ogpeiledl from eke Z i n ~ f  ctc~airion 

g~@nh&&$ t h e  rlteraative judgwnt.  X don't .@s that  i t  is 

rsgucr on aay rulings of law s b i c h  the court mag have laade i n  

t h e  plte~native 010 %he @gQe~doat*a P U ~ ~ O B I B I B ~  nnotion fop new irlrX, 

SUDOE: CLARE: Do&@@# the aourf: w o ~ l d  has@ to do * 

thfs, and you rre aof @upqsettag %bat there i s  &ny way t h a t  

I t  ir a ncscreerrrfty ior the '  appellate aourt t o  ooncsider all 

m* mB@B: Ye@ ' 

P CLARK: In othez' rordrs, l t h i n k  t h i s  is a olosr 

artatsmont of existing Ira, - 

-5 C* 
' I  

. - 
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gel DEAE BLDRQAN: ID yoak jurigdi~3t40~1 QI ~ i l g h t  be F@PB 

far eh@a l o  do t h a t ,  b u t  %n H%!~nnesarota when H was %her@ E 

p~actically never ssr sotion for Judgment notaikhetandfag $he . 

verdlfet was no% arade in t h e  alt@rnrzCfve. I t  gsrtp a very, 

CHAIRHAS BXTCBELL: A l l  ghat Robcart@ tryfng: t o  d o  

that  ra~otion far aen trirl ,  t ~ o  the appcar erourt lrndna whether it 

s h a l l  grant judg~ient nof~erilhetaodtng; the verdiat op allow i t  

mtlon ior judgmcapt aotatithsltfnding; tha, vcsrdf&.t s h a l l  bring up 

a13 qu@@tioo~ ' o f  alleged error in the Or3al aourt. 

A A Th%e I s  what P.$ fee 

JUDGE GLAIIK: As a l~attsr oZ f &e l ,  &. Muloorca ha@ 

given me a genLenocl which says just,  that and would be 8 suboli* 

tute fop  t h a t .  Thlls is tfre ~&ntcrno+ &. Boore wrote, and I 

don't are@ why $hi; dossn't cover it. ' II this% P t  fs, *hat you are 

ior Judg~lenl natv%tbetanding %he oardfal  @ha%% bring up few 



CWWXltM&nBN AIHTCBgLL: Any furrtker d%tactussPon? A l l  l p l  

f a v o ~  of  Lkat ~oL5en s ~ l y  "agsW; opposed. 3% irs.agr&@d t o .  

, calPon &eparrtiag 'PFfradingt% oP f a e t  sh@?P not  be ast a~Pde  

unleaat oZsa~Pg O P ~ O D ~ ~ ~ P B ~ "  f rolg the  otbsr srtatemssnt'. a% to tha 

opportunity of fba LrPoP Judge t o  absrrv. the r i tnees~s .  We 

had L.aro or three ~ o l f g h t  diifrrtsnoeol i a  iormollie. I now l i k e  and 

afll reaama~ead the  form%@ which I have provided. t n  ay &&$aroh 

draft on page 3.4, rahfoh i s  mot greatly d i f i ~ r e n t .  I t  i s  %he 

sns thort &. Fryor added @oms 8luggectioaer to, aad they oovta~ 

it. The osigfaerl. iarmul~ts  .aggsplr an pago @I of the scagtcamber 

&rag & . You have tor, there. I euggcget fop ohoiae, the one on 

gage 84 sf tbs Yoroh drrft, v h f o h  roufd rsod then this rag: 

psFindlln(yer of faat  rehall aot, be, caet narido anlee& 

alsa~Pg srroncsourr,. In the  agpZicatdon of  this plrinoigPe regard 

eRaL1 be gq.ivsa Co the  rsgaalaZ opportunity 02 the, t~&sl court 

' t o  judge of th@ sredlb319ty of those aitns;sreeo who appeared 

g.rsonrllp before %tee 

t h e  fPnd%ng 2. bossd on depoeil ioa@, you arn s ~ t  f% aside 

nitbout i t s  bofng ols~rlg srraaeouer? 



what t h e  QOUP$B w&lP da with -$hi@, baa our intent  Ps ts gush 

aourtg away i ~ o a  i t ,  

JUDGE GLARE: 18 hop69 LO do it by making that f i r s t  

"Find2nge oP f a o t  s h a l l  not be @st. .@ids un1e.r clearly 

E DOBIIE: That a ~ u X d  apply t a  dcagorilionap and 

evrsrgthiog. I th ink  thr2: i s r  s T S  r i g h t  . 10 have had t h a t  po in t  

t h e  Judge d i d  no* sere the rvitneratscesli, i t  i s  60% PO strong. 

made t o  ad&&& ' t h e  Rslportsre@ draft os srert  forth on poke $24 o f  

%he -iaeer F ~ P O S ~  All those fn favor of  that  draft ssp f l s p s * q ~  

Ogpos@dm *That @@read to 

E CLARK: Noor we @cat@ ta Rule S.b(b), our judgmnt 

rule. On t h a t  the  ruggelstio~ bePore that acr dPb not ~ s e d  

t o  mke ang'obangs rnit that  there aught t o  Ba s. note gpeaifyiag 

t h e  bind , of O1sO@. There have been a 3ea arsea, rnd we 



that we have toa mng eaares. Thore f~ some difficulty, beeauscs 

ti t h i s  nata 9. l o  Bs Informatis@ I should t h l n k  %berhaps i t  

8egtsaBer d%af%3 

E CLIRK: T b L  i s  right. As srettra~ of faa t ,  w e  

addad erame gcwe in our llarah draft beginnin% en.  prgs 38, beaauare 

the courts are ~ s l t i P 1  ceerugglfag w i t h  a l l  t h l s .  I f  you wX31 

look at gage $36 04 our Wbarah draft, yeu rill w3e erorme rewriiisg 

CIIAIR16AH Y I T e B E U :  WhaL i e  your prageaarl now on 

E GLABg: I have no gsogo@sl, and there was no 

proposal Pop aracandarent. The proposal bsfore we@ t h a t  a note be, 

r ~ i t t c ~ n  cralling attctatioo t o  t h e  general letat@ of aulhoelly 

portim situation, that  we thougbt t h e  trand of authorftg, 

%hioh naar ho oonsrldsr tborse a@ sepr~srble olafm far Judgment, 

raa aarreot,  and t h a t  is what fs dose, here. 

The r u l e  ie operattap all right ia a oertafa erss, 

In t h e  oroa, one night a r g ,  where f t  is oleor. There are tae 

oute~ aFeas -- P wsuldw't qu%te Q ~ P %  them f ~ k ~ g e  ~ P Q W I  ~ ~ Q I U B ~  

they are olocler than that -- rhtare Ckera, has beeta & o m  d i f i i c u l t p  

in rpproaah. One araP whether the trial judge, by gfvfngl thta  



f i n d l n g  undsr 84Bb) could cover the ewe and eaBe it appealable 

i n  t h e  srituatf on where joint defendsnts  or more than one 

daf<andant areP@ involvsd. The euggssstrion waa mde, that techni-  

cally that might b considcared @till a slagle olaia,  and hence 

t h i s  r u l e  would not  be available. As a matter o f  fac t ,  the 

caBes have pretty much gone the ather way and have, s a i d .  that  

rule and that  $he - t r ia l  judge may separate i a  that  aase. As I 

s a i d ,  that is the  oaare, o i  more than a i s ingle  party.  

I stated that  in Zrhe ems of defendant@', where per- 

hagrs i t  comes ug tho ~ o s t ,  bug I doa'6 see why t h e  realne 

proposition Bay not apply as t o  plaintfffs. 

That &a the f i r b t  group of  oassr t h a t  we have set  

f o ~ t h  here. We have indicated approval o f  that  approach. 
\ 

There i e  a reaond g ~ o u g  of cases dsallng with what 

has.come fn the law to be known as s eollaterai order, sometimes 

, spoken bf a@ litigation wbieb l s  an oigshoot o f  the rnain catsst. 

TBs view of textwritars, inoluding Profeslsor Ware .and a writer 

fn the B f r g i n i a  Law Revis*, and elsewhere, *%a that the  oifrshoot 

s k f u a t i o n  i s  not oovered by Rule &4(b). The oose. oa that  

are not' at  all clear. For the, m o s t .  part, they have not 

definifgly aonsidersd i f .  They b v e  not Just taken the  i s s u e  

and threshed i t  out, 

That part we also covered by material in the note. 

We straddled t h e  fenoe, mare or lesle, beasule I thought sre had 



V h ~ t  % have bersm g iv ing  you on $he@@ taro fosu&@ '&a . 

covered 5% t h e - d r ~ i t a ,  The ease@ arn t h e  iirrst one a r t a ~ a  gi? 

$36 of  the @arch Blraf t . Then t h e  o o l i a ~ e r a ~  or@@? gr of Pshoot 

ceituatioa i r c i  diaouerrg4 b ~ g f  aalnq on gags 58 of  thpr Segteaber 

draft,  snd rr rsulvotstuts grovi@ioa i a r  gSven on gage 27.of  &he 

L e t  arr, SPY %ha% a%X of t b i e  i g  l a  a say a t l t eXe t  

textbook dtacussf on. E tbf~lPt t h a t  wa@ t h ~  g~lncsral iderr. Ia 

mag aspeeto this rule har been working well, but on theee 

oontrovefrsiol aatferrs thrercs has b&en so&@ d i f f i a u l t p  aad i t  wag 

thought tt. would ba, l i e ipgu~  t o  work il; out th is  Bag. 

L e t  me add f o r  i~?jtP&~ma%$o~ ~OQB Q ~ ~ W T  ma.$tgr, Tlha 

fed~ral judges, notably +he JudioiaX. Coilfsrrcilaoe, under 'B @om- 

' a t i t  tee headeh bg Judge Pmtoksr , baa been oonslder9ng the  quest !on 

of prapo~ed legi~lation. After two br  three yeass of dieaua- 

lalon, ofraulariraotioo, stnd rspo~Oe brak froaa the jucfqepl, Judge 

t o  the, appeal aode. X t  would add a subdivision (dl t o  U , 8 . C ,  

Section lag%, ohioh in e f f e c t  would carry the  priaoiple oP 

on interlocutark order& of i lch  in tha aoatra8lplatiosa' orP t h e  

diartrict judge are likely t o  *esend eon%rollfn% gusaartiosls of 

. 3 I 

I ' r  
I -  . 

. . 



Then a party a@n t a k e  3.e ta t h e  court of ~eppastfs, asd ff" t h e  

oaurt of  apgserlls dgcielesr Go hear A t ,  f t  I s  a k i n d . o f  dc~uble- 

of t h e  legi~lotioa, osaktng: eertrstia sa%a%@m@adsa ~ u g g e ~ t  in@ t h a t  

it would be Xfmitod * The JudiaipX Conierewce hse already 

ssjeated bgoadar rrgurente f c ~  appeal. I think the gsneral 

tenor o f  t h e  J u d i a i l ~ l  Confe~enoe W&B not t o  go very far.  A t  an 

e&rlPsp aae~er$krng i L  had deSPnAIemlg voted ~ g g a i a ~  t aoaplslte 

stgpenrl~ Am ia te~ loautexy  mtte~dl. 

double-oheok, fPrst Grin1 judge sad then the rppeflate 

court, %Xo SgdiaJlaT Conforrenae vaOed *a ~eaamraaad that Legis- 

lation, p i t h  Judge& ~tcr~dheno and WgruCLer vo&kng.in the 

negative. They didn' t  oqui any chsuge rad as&@& t o  B e  so 

reaorded.  bit io in the @%nates oi" $he ~rt&iaikl ConPerance 

la@% Soptgnrberr $31 and 35, 'a* gages 97 and 88.  

I pretlulpa, wbaV bas hagpenad i a  %%a% that hsa, been 

reconnmend@d to Cpngrerp@. - 

mEW2B: Thore bars been no Zegfelatian introduoed, 

JUnGIB G L B ~ ~ :  - AC any rate,  %ha% b~fngtn up t o  dale 

aha* the Judge@ bsvrs been dolnq.  



38 ' i c s l  a aembsr of? Isrn't Judge Learnsd Band alsro a @ember oP 

BQW. TOLWN: No, budge Hand i s  atot a me8iber. 

MR. LEIYIANM: That is 'imroaterisrl. 

W R .  TOLBBAN: It i r e  the aoqtmittee that Judge Borah is 

. on. 1% o l ~ o  o o n ~ i d e r e d  t h e  condemnktlon F U Z B .  

M R .  LEBBANN: What i e  the .cthange that  the.Confereacr& 

raaommender in our rule? Is thPre the matter t h a t  Judge PTank 

brought up? 

JUDGE CLARK: Yes, Judge Frank brought %t up wfth a 

broad groposlal, which wag voted down a t  t h e  previous meeting of 

Che Judioirrl Conierenae. That i s ,  the bar slugg;sstfon has been 

rejected by t h e  judges. I thiak it i e  e fair but general atate- 

meat to say t h a t  thls prapoeal exlends t h e  pr inc ip le  of 54(b) 

to a l l  ostEsecr. You see, 54(b) i s  limited to multiple olaim 

oaeee, and tkat  f s  bro~der t h a t  way, 

LEBdANN: . Couldn't we aacotnplish/that, by ahangin@ 

GE CLARE: Ve were esked that,  you how. Judge 

from i t  then and didn't rant .to d q  A t .  They thought i t  wa@ a 

matter of  leg$itsIta%&sn, 

BQR. LBMAPVN: On account of * i t s  being an aggkllats 

propo@ &=&%on? 



36 b ~ v e  gotten gloag pretty  aelZ by rofeing these gusrtioas, but 

i ~ ,  f s r  a faot  $hat Judge bab~ned  Pltand, among other@, and Judge 

Qrrak i n  pertfeulor have rrtscod que~ltionra rhethe~.wae were not  

dealing aith the  juriedietion of the oourte. l l t h  t b o ~ s  two 

di@tinguiahed reoveriahs quostiorting i t ,  that i l r  one, *hi= that  

hss, ~ a d e  tb ia  rule dloazcstbiag of a queetion a~ound the  countrg. 

I f  &bey bad oalp kept @till I think averybod$ aould have brcaa 

happy, but they d i d  aoO and that raiear %he gueeitfoa. 

L$PILm: But theg don't bring the, ru le  into 'this 

IW*:LBImVIWNz X t  aaarureerr %hat' our rule i a  v a l i d  as far 

as %.$: goes. 

WBR. LI$)BAM;. Pet , '  if the doitbts arhiah have Zed t o  the 

i rruggsrtfon of 8 b i ~  ~ t a t u t s  are ~1118, they would be equally 
/ 

a~pliaable t o  our re%@. Ie, that  right? 

That Illrr, i f  oae t h i n k s  thte .  generoi' retcsp datlriroblle, there i s  a 
. ,  r 

strang argunteat for'doin@ ir b e i o h c ~ u l e  8a(b);, beoause 
* 

134 (b) i s  i n  aay event liattkira. ' Rule 84 (b) aggllesl oaf y , to  tho 

o&e oaoe rbefs  there ire stitl~fple,cl*llsr. 
4 

I f 

E IUORIIE~ ~ L d e r  t h i i  new zeet ir i t ioa * i f . * t h r  ' 

diett.iat judge rnrkee thk aer%iti&atca; nhiob i a  optlcaat with 
, 

I 

1 '  
5 

. , a  . ? .' 

K i t  % 



I 

h i p ,  aad then f t  2. a f e o  ogeioaal w&lb the sggell%te cou~t, you 

can revllea Bnp intsr looutory judgmeat regardles~e oP rvhelhe~ 

Ghep are laultigle c~lainrsr ar aol .  Xf %a the o p l l ~ i o n  of %ao 

eouste it 11@ rec vitally bound up i n  the  ease that that  rdlP 

dleporace oQ t@s, whole aswar, X t h i n k  we had bet'tef Esava, Chat to 

Coogre~e . P &on ' E thin& ve~ gboald aonrrfder it  here. 

\ . . / 

brought by thcs goveroaont again@% a Zaad owner. You have , one 

tion eo be paid i o ~  land taken for gublia uoe. The governsent 

hadl an ogfaion. Uader the  option, il'f t h e y  condsrancod, the  

grioe o i  t h e  land would be 'the optaon grriee. I t  Jue'e so 

happened that  o.aumber aP p a r s  had gone by and, ats a rartt'sr of 

faat,  t h e  Jury fouad t h e  diice,ai the  lhnd t o  be about ten 

tie- .%ha, amount of t h e  op%foa grioe. 

The i i ~ a t  questfon %@a% Z had eo deaide was abeCher 

the  government*e bg%%ora ;as val ld .  I held t h a l  it Gars n o t .  

Both s ide*  aanled t o 1  appesl and gat that  ooee sateled by the 
I 

court of appeals,  but we sll agreed th~& there wars no way under 

existing law and ~ ~ l e ) @  by wefab it aould be bonk. So, we hadl 

ta  go %&rough a tea-day t r i a l ,  w%th stlpenslkve expert w~ta&sskre. 

IS t h e  court 0% appeals revei.ksba BM and hofdrs t h a t  %be 

g o v e ~ n l s e n t ~ s  optfon i s l  v a l i d ,  .that %a a l l  nra~ted tilae and . 



There i e  a cage where there ~ b o u l d  have been an ~gpeal 

b e i o ~ e  a@ weat t o  t ~ % & %  on &he P@su@ o f  co~ps~B&tfs~ and @@be 

~%%$ed && the Jury, but %hat Q&&BO$ b6 u n & @ ~  sxf@t%wg 

ruPe~ ,  

Ao X reea21, Judge Cla~k, at l e a ~ t  oae doubt ar 

coatsotrersy oa i b l ~  ~ s q u a g  t for appeal dron Zntsrloautorg 

abalX haw.  Yy pb@itton is t h r t  t h e  d l s l l r i a l  court should hove 

f t  beo.;uare tR@ eourl of rpgenSa ail1 alma~t r%aag@ @grant itd 

They hrve8'1 %flab t o  look at  a ca@s and deold@.ahether or aot 

it ~ h o u l d  be, rgpsra1ed. That fs, a d i f f e r e n t  gofnt oi v i ~ r r .  
. . 

84Rm DBDGB: ~ h l a t  ta a v e ~ p  valuabSe feature of  the  

@a@aachus~ettb g ~ r o t i o e ,  nbfah I tried ia vtraln t o  g@t incorporated 

%a Cheecs rule8 J I E ~ ~ P I B I  Eher~tver '%he t r la l  judge o f  t h s  

opi~iorm %hat an interldorutory rul thg  surd@ by hits afieote the 

writ@ of  the  aontroverag and for  srosta, reaarbn t h e ~ s  ought not: 

2 0  be a long aaB @~penriliv@ trial beiors t$at i r e  detersrined, he 

lrtsy ~ g g m ~ t :  tho crarae t o  fho Btlprem@ Judiaial Court. .That i s  o - 

federal sy@teai, but 'it fs hot.. ' 

in thlsppraposeef etatute, elraept that  fllrse you have to get 



39 t o  s~lorcilse i t l s  dbtscrc3tfon to adape R i s  recomcsndatloa. They 

are not bound e s ,  

JUDGE DOBIE: You have tre ohecla, Monte. F.&ret, 

t h e  diearlct  judge baa to aake thae certiffaole, X f  he does 

not m k e  n eertifioate, that $8 the  eand 09 it. I t  3 s  nol 'a~ppsal -  

able, If he does make i t ,  then il 8s optf&nal w i t h  t h e  

sgpePPats @oust whether or no6 they  wlll ~ e v i e r  i t .  But i t  %a 

the strtuCe @rye very alesrly t h a t  the  o ircuit  o o u r t ~  of appeal, 

judga~csnts with only the specif ied @rccsptions -- r@oeivsrsrhig@, 

admiralty, and things o f  that  Liad. ' I think i t  %a a gue@tion 

i n  appellate jurisdiction and us ought t o  leare it  alone. 

IIPR. LIGMAHH: I can are@ the difference between the 

a f   our^ ru le ,  beaauce our ru le  doe@ not gave an fnterlooutory 

order a t  a l l ;  i t  i r e  a finnZ.diogoeltioa ate t o  oas ctlaiaa. 

Call %hex?@ be. any doubt about the 

' f ~ c t  t h a t  the rule-ahling power is not broad eaough to allow a 

court go gromulgc~te rule@ ahiah rsguZata or extend the, effect  

csf t h e  npprllotcs jarrl~laiotfon of oourts of appeal? 

any doubt about the OaeL that  you aanaol do that &or% oQ t h i n g  

% .  

by rule? 



your question t@ a leading on@. I should say ao, these ean be 

no &@a&% i t  has ~ s $  the g o w 0 ~ ~  but %hat d s s ~ n "  eesttle a l l  tba 

guelrtSoms. 16 not p e n l a g  Laubk any guesrtiora about t k s  

exisLPng 14(b), J think, whioh has been ss%l eustalned.  Tbs 

only ~rarl o b J @ @ % l ~ n  waa sad@ by Judge Learned Gland in ra s ing le  

egos, and &he other case& have QQ$ golPowed i t .  I do+Q 

believe you raultd aced to get Auto that  grrrticuParly beoruse 

r e  are not  gof ag t o  do anything about it. 

8~ far a@ the prcgoesd new statute drs concekaed, I 

don't kaow that t h a t  gar OUP PFOV~BCB. I will La$, i f  anybody 
, 

is Pntsreeted,  I have generaLly opposed ride ~pgealabilitg 

beoauee I Ohfnk t h a t  t h a t  would destroy  the poss ib le  s f f ea t  o f  

degosltton pmotioe, among other Lhiags. We have seventy-five 

lnotfonrr twgca a week on the a~oLlon calendar fn Hew York, 

which forty,  say, ore for relisf uneer degositfone. I f  every 

one of those were subj sa t  t o  appeal, I donF t see bow you would 

get naphere .  Are a matter of fact, I seat along with t h i s  

l i m P t c e d  one, rad I worked a great dcppll wish Judge Parkem in 

its dlrsftiag. Qui te  R l i t t le  of the language of that grovfeion 

they have adapted fs  language which I suggested. X am gulte 

ready t o  go along w g t h  t h a t ,  

QaQ$@ a ~ Q W  af t h e  Qudges &re W O F ~ P O ~  &bout $ 3 ~ 1 ~  tihat 

muoh. Judgla 8tcsphener wrote a loag ~~rmor~ndluar opposing any 

ax%snsPbn, as dtd Judge Bdagruder. I know that  Judge Bedins,  

&y ayt5llleague, fs  very moh oppelgi~d t~ any e)xtbn~lion o f  that  



41 kind. P t h i n &  there is a possibil$ty ~ t f f l  t h a t  the 4ielrtet 

Judgee v l Z l  be too  eaoygollsg @hen sr lawyer qomtrs up to t h e a ,  

but nevop~theleaas P thdak tRe have to truert t h b  d i e t ~ i o t  judlgcsos 

somesphat, P BsciQed to go slang w i L h  Judg~s Paskre~*sa g e n e ~ a l  

idarm, and therefor@ I am on reclord , if it' @emrag aagthing, as 

opprovlnp: and soaewhat fosherlng %hi@ IsgA~alation. 

To oarae baa& to the but~insr~ie a t  hand, I guppoee that  

you could give a pueh t o  the leglalation li you %anted t o ,  but 

%hot is not really our funatfon. The partllcular quesltion is 

Chat here i~ thfs kniormatory noes. Do you waat ts do olngehing 

about it? 

CBAXRBlllN HITCHELL: you* propose1 i e  t o  ,rsrke no ahnnge 

%a &he text of t h e  P U X B ,  

%hot doee ahat+ 

JwdE CLARK: ABI 1 matter OP $%(PI, t o  go.back i n  the  

hlsCorg w. Ifttle, I did.try Oa sluggerst iia mcsdifiaotisn of Rule 

64 (b) whiah would ma&@ alear whrt X thought t h e  oassca were. bald- 

iag. A t  ahat tims it'wors the view of the Comfttsae 'that: t h e  

rule @a@ a l l  ~ i g h t  and we had better not  try  to atalts t h a t  sort 

o f  @haage, *ha% ima,,so t o  speak, endorsing ahangle. A* t h a t  

tima t h e  reuggrrstioa oPaBi made; Vhy fa the note call atteat-irun 



42 ecsancs approva9i a i  at. ~bspt  ie  what tb~b ~0t43 PW fatc3n~fbd $Q io. 

&#Re LEI141ANEil: %hela we get all olP t h f e  before us,  

C h ~ r l s p ,  hoo~ naaay fnslsrmcss ail1 prcs have where we have JusP, 

lasrda, no%@a, explafntag shy  w e  do no% thllnk a abl~nge is nec@e@ary 

k n w  why tha% is not a l l  ~ i g h t .  Ptarhay~ t h e  naost nrotabfe. o i s s  

%here. Other oa@es have coae up f r b ~ ~ t l m e  t o  t l ~ e  here, and 1 
5 1 '  

ornnot really bo sure o f  Cho nulgber at %'he, maen* wbthoul ahic l -  

i n @  baok. hlou v y  remember that  thle, rao~ning fn conneation . . , 

- with t h e  protraated litigation case. PL r r e  suggested % h i t  we pu* 

$a a note ealliag atteation Lo the Pretty=@ Report, and so on. 
I 

IIBR. XIl$MPIW: - H e w s  you hava o v e ~ y  Song not@. I sea, 

I .  

and i had thoe ~c~&otSon rhea I i frst  . < s@od a t .  Then k see that 

~rafesssr  k!oo~a, thiaka i t  doubtiul i h a t  tiers ought to be *oo 

, r  

able t o  e l a b  ah&t tho propo~al is. aade o b '  etatramen% t h a t  

I thought rae true, that  re. ptoparas ao asreadmeat t o  Rula, 84. 



E CLARK: Bt the ttro~eat, which Beam as 

Png! .the rule. II anybody rould be, fneereclked i n  o grogwrl, I 

will go baok to %t,  bud H thought tha t  was settled. 

CBAIAPRBBABI PI'P%BELL: Ey asind is as elear a@ sad onn 

thie thing, isr the quealton %bether in t h e  nate we s h i l l  

& GLABE: Ha, nobody bas rainred that ,  and I was 

aot rsliraing i t  . I bro~ght up tbe pueslion ,of thie propcjrsed 

statute, Per your fnformation,. beaaqee you bavsa &@own an8 there 

ha@ beea question fro@ tiae to ti- thal, tlrere wae t h i s  tmove- 

meat amsong: thg judge@, asd f t  ha@ now @one to aha% I t a k e  ft lie 

CKAIIB~WH i b ~ ~ e e b ~ :  . $  What would this note do, i f  a@ 
< 7 

put .it io$ Can we, get a ehart atrl~ment' 02 gupst %ha% the  note 
' J  

waul8 rrcoatepl$sh,' i f  re put f t  in? 

Idtngtb. o f  t h e  not6, aad 610 on, ' that  was -; . 

G W A X R ~ M  YITGIfEtLt I a& no$ ta lk ing  a b u t  the leagLh 
I J  

of i t .  I wapl t o  Etnaa @hat %be note Sntcendrp ' t o  do. 

CLARK: I t41nl& the  aote would say i a  @ub~t.anae: 

The Cormaittee ie t$ aoaord wi,th the judgdgot .bf %th eoPeear whfcllr 

say that the slppliaation of -'&uirr '44(&) t o '  the, ~ l u l l & p l ~ ~  partie@ 
.. 



night bs for kt, but what you hove, dcncs i l p  to refer to gome 

Isav revier artiolca~ aad esg they a r o  very ssaholarly produoeions 

bug you &ante t h i ~ l r  they &re r fght  &ria that  you %kink the eoedtlr 

have been copreat ia no% fotlow%ng CYIe goholarlg artiales, . 

Ueu Bay tha t  over about iwr or f i v e  pogse. l e n * t t h a t :  about 

~ i g h t ,  Dean Piro3gP ~ h e e  you end up by Loryhng Ihal, P~cfepaor 

cagpa~rsnt ly laohares the 'si@*ar of these  scsholar l y ' rrri tero an8 

thinM' t h a t  t h e  courts 'Rovc~ been unl~cholorlg and %hot  the rml@ 

ought t o  be nra@@edl; and we dicsrgr8& w i t h  b i g .  ' 

I i  we are not  going t o  amen4 i t ,  I doa't think eer 

ought. to labor the  point  by eo c)xt~bosPvb a note; We wwrill let 

t h e  Reporter m d  h i s  rurrroci*te , . wrie~a a ira revfen a~ticle 

tberrscrlvea, a@ they of ten do. 

faR: t8IIANW: You proB~bPg rill, but. (ioliQ t plat. i8 so 
, 

long a. note t o  ary tha t  a l l .  this has .been l ia fconB t b r s  i ls  .@o 

saebarguknt rbaut Sf;, and yet,' we thfnlm i% i- pkaln. X f  we 

thdnk it fs p3a&n, I thfhk r& sBok%d eay r s , t B l n k  it is p l a i n .  

Am X right t h a t  the crourte ha+ not Bad any trouble 
I 

I .  

absut $$ OB the  thole? 
I '  

' ~k0m880~ lRIdIITt They aye bavfas <@ow troubre sore 



45 ~ o e t  s t r i k i n g  8s the  P f f t h  CirauPt, whicb JuaL t h i s  nfnter .came 

oua .with a case i n  which they @a&& t h a t  there w e ,  erca~foue daubt 

about t h i s  gu@s&ioe, and they explicritly lei t  the quslsrtdon ope@. 

Bn that grrliuular aasb %bey a% least Podic&tsd th&& Ghsy were 

no* ready to sump i n  sith the Fjiret and Seoond eirduiere. 

I E DOBIE: I think we agplled il %I$ the 

C 1 8 ~ b v A I l e  ease, 

E CLARE: ' I thank you aggllled ie verg ersn&iblp, 

m, LBIYIAfJN: VRlhy would i t  not d.0 fo say.50~ the bene- 

2 i t  af t h e  une)nligbtened F i f t h  ~ i r k u i t  j u ~ t  whaC the ReporLsr 

s a i d  n Per ~ ) i ~ u t e @  ago, t b ~ t  W@ thfkk the  eoaartruation placed 

by, t h e  Fourth Circliit,: aind 86 on, 4s correot, and that  

aotwith@Can&lng th'ese arriaZes in CBe law reviews ,% c i t i n g  the@, 

it 14 not nsasaBarry t o  aslend t h e  rule, 
B1 CLARK: I am of bourse gcprfeatly w i ~ l f n ~ ' t o  do 

%hag. The reaaoo'that I put all, thls i n  aos that P thoug6t; 

you oraght t o  k ~ o a  tho whale @tory, ooncealing not-hiag, sot even 

pulling dowh an **Iron curtainet ., on , Profeysar Hoore; in faat ,  

gerhap~ akie f ly  th& i dfd not want t o  aseo to shut hi@ out 

in t h e  aofd. 

Of oourcs that  i. what I wadt to  do; There isn't any 
I 



46 c a ~ l  %alpper r l t h  Lha appellate Jurisdrlation 09 tbe court o i  

SUIM;li: CLARK: X donq% t h i n k  you &o, but that  i@ a 

queelian thot woul4 t&k@ 8J%ve~al gnig@e, I found, when P d i i -  

a u ~ s e d  it. I dbacuskped i$ f n  thse ~op la6&g  case. I rent  loto 

< 

g~ouad sf our rrules and t h e  rsaeoo that  we deo14@dl that  we . 

aeuld Louah a@ atucb o f  apgellatcs g r a ~ t i o a  as we dPd in the  

baa&, Psd then you arakerd see to a&&@ r repert, I md'o a report, 

rh iah  was then publiebed as, an artla&@ in the  Harvsrdl Law 

Reviatn, on the  po@es $0 make the.@ rulers touchliag appellate 

prmtltoe. 

IP there i e  any question about Rule BB(b), I think 

Chere i r e  queation about a great @any more other rulcse. As I 

haps sgfd, X hav. @et i t  forth rt l e n g t h ,  and I doa't thirk 

thsrs ~ h a ~ l l d  bs a lildadow of doubt sbout %he plieat.Aon. i th iak  

it waa very regreitabls that  Judge Lerar~sd ~ i i d ,  without aag 

argument and afthout  slag'batlwrouncl af looking rt rhat  EW hod 

motiaa' and ghkngra l i k e ,  that;. chd. I thfnk that. is ,roare ob the 



E l40BHE: I move %bat the rule be adapted ak i p l ,  

without any abaage, aa8 Chat t h e  Reporter bs iaatruoted to 

wrdte .%oh a note &s he %hf aka ~uitable, Loking dnto coasidara- 

tioa WBr. Leaaann'~ cau[lg;eslion that .gohs~i iblp t8e note could be 

ZJ #I[TGBELL: All in favor. of  Chat proposition 
/ 

rag Napew ; OPPC)I)B~ . I t  ag~esd to. 

PBOWS80R tORIQBr: Could I raLarcr one queit ion so X 

will hgvo @onre guidanoe as t o  where r e  go7 Should me d isows 

tbe pusrslt%on o i  aollateral order@ rt a l l  %n t h i s  note? Dean 

Piseig raised the p~opoeit ioa that  r e  shouXdl not even aention 

v i t h  t h e  other glaLs qu~@Cioa. Re have irgready diclposllsdb ras I 
b .  

undera tend i b ,  of the quee t ion involving joint gartie. raoording 

ta your @ug(aretibn4 The ather queetfon nae the, so-called 

colla&aral, order or offshoot. That %a not settled, and our 

note says ks @$gee$ %bat %t $8 no* settled, I thiak Wan 

Pirsr&lg9cr idea i s  not to say aapthing abcluG that, and I d o d t  

aare. Another aay waul4 be t o  rase@ i t  and Lo aay tha t  i t  bas 

not been q@t$ l e d ,  

&$Re LEYANI: I a 4 t  Dean Pfr@ig '% idea t o  say what you I 

bave just  .aid or t o  eap nothiag? 

DEAN PIBBXO: To ' sry aothing.. 



HR. LEBBANPT: I: think I: would prefer Dean Pireig'g 

alta~nat$ve. 

MR. DODGE: Arsn t those, notsls deaigaed Lo be 

arhortened aaotrsriallg before t h e y  are published? Aren't they 

primarily for our msistanco rather thaxr for peraaaent gubli- 

cotian? 

JUDGE CLARE: Yes, BbrL. Dodge. We have ~ a d e  them acr 

eolaplete m a@ d i d  braaureo (R@ thought t h a t  noborly aould complain 

here about their oorapletenes@. We might not want them gublirhed. 

I f  they ware insuf f ic ient  for you, however, they nould be bad. 

When i t  aowm to publieation, that i e r  quite, m dffferent question 

about how meh we won* t o  put in. 

UR. LEUdbNI: As I unde~strnd it ,  you have labeled. as 

MConrmeaeH ahat  raa intended ior our griv%eate iastruatfon, and 

you have labeled re wNotcr'* what you are tentatively propaaim@ 

t o  give t o  the publio. 

IB CLARK: That itr rfghC. 

MR. &BUN#: I understand that ro*brve voted ~eallrafng 

that  t h e  coatraent rae not t o  be published in any event. We have 

heretofore adopted r gloua admonition, i t  I Bag &o term i t ,  

t o  %he Reporter, t o  curtafl the  extent o f  fhe  notea. I think 

r e  voted Chat tbs f i r a t  dry. I f  not, i f  thepa fa  IZ1Y doubt 

about i t ,  I would like t o  renew tbe admonition. 

SUDGB DOBIE: Do you want t o  votca on whether or not 

$ou rant t o  eentfon the oallaterol iseue? 



19 JmGE CLARE: Ws, I don't kwsw that  we aaed t h a t ,  

I take i t  that  the genaral consensus o f  opinion tpl that we 

should  DO% f '&.  

Jm6E DOBXE: P am $nePfraead t o  t b h k  so, 

DEAN %ORGAN:. What bother% me about this, Charles, 

%s Cbot thest, must be a lot  o f  litigntion on i t .  You have 

saeh a b i g  graup a% cassg, %t fa a mttw of oonskberable 

doubt, aad i t  does ercscema $0 ae that  r e  ought to do @ometbing fo 

CHAPRUN @ITCHBW: I bave a'lneys supposed that  the 

Rw1e 84(b) whioh ws ~ d a p t e d ,  giving the dirnCriot oourt the power 

t o  reg whether the judg~ent i r ,  linal or not, amounted t o  %hi.: 

The querpf ion  a i  rhetblar il: i a  f inal  drgtandei on whether t b s  

further in the oatter. X f  be oomea out, and rn@%cepl a certffiaafe, 

M E  a& through. I as not reserving any fuptirer control over 

t h e  s~bject,~ thea by oparrrfioa o f  the dfa tr i c t  oourt'a OWB 

&%ohtition i t  beaopiee a i ina l  judgment, and r e  are not  violating 

%he raO~tutory auSe that t h e  coure o i  appeals @an oonaidtlr o ~ l g  

ffarl  judgments. I t  i e  ct question of ohether or not the. 

dfrtriat ~ o u ~ t  hre rersrv~d juri~diotion. 

That P@ a l l  +bat  we a i d  3n t h f e  rule. I doa't know 

orhat are aan do t a  iecpeaire t h e  power of the dllrtriot oourt t o  

@fay whether oz? not the aourt of nppealar has jurfsdiation. 

I th ink  f t  i e  r meter of statute. Juriediotfon i s  oubrtmtive.  



E DOBIZ: @hat have we bef ope us now? 

rule as it stande and t o  gut a short note, in t h e  Reporter's 

CHAIRWE NZTCHELL! Ha, we have wok w t s d  an % b a t *  

Do you want s vo%e spl that motfan? The notian f@ that  ee not 

oharnge any p u t  of Rule 64 and that  the Regortb~ i e  authorilaed 

t o  draw a short note,  in hi@ discretion, slaying aha2 he  plelraer 

JUDGE CLARK: Thi@ e31 cremes baak t o  you after we 

get through w i t h  it. 

CBAIRUAN MITCIIIGU: .Can't ae get through with  it 

at t h i ~  time by taking vote on it? 

DEBS Pf883Gr P would l a k e  &a inalude %a t h a t  motion 

DEAN MORGAN: Wby do you aant t o  o~it that? 

DEAN PXR8lG: Read the  las t  paragraph on page 89, 

which aum~rirsss t h e  note,  mBeaauae the  rutha~it icse are %has 

DBAH BQRGBW: f dorm'% want ebbit fa, 

DEAN PlR8IQ: f don't Bee t b s  purpose of t h e  note. 

DEAN MORGANS That i s  quite r i g h t .  



DEAN %ORGAR: $ Just wonder, if t h e  comalttee Bsesnqt 
,-- 

have any. nolion on these callatsrol order., whether they ought 

not t o  be treated Pn exactly the earn@ way as theare others, 

beocruecs eoma of the& are of eguel importance. 

JUDO8 DOBIE: f wtll aotlept that ~meabaent.  The 

aol foa ,  tWn,  ks t h a t  there be no change in tbPe ru le ;  that  the 

Reporter be permitted to w~Rrite r @hurt note on tho subjsot 

orsitt iag any refeseacre t o  obLLateral orders. 

CRAIRUbAN MITCREfJI: A l l  in favor of t h a t  lnotlon sray 

nageQ@j ~ p p ~ m e d .  That is agrrsd t o .  

JUDGE CLARK: That atll bring u8 up to Rule 66.  Hay 

I juet this for general in@truotfona when X get: out t h e  

draf t  that  i s  eoiitingg around t o  yeu. The ooma~slat, as you 

oorrectly stated, was for your beaefit here. Thia i r s  gofag out 

t o  t h e  public, still not f X ~ a 1 .  Should I uae t h e  ootsment for 

that  purpose, perhaps ohaagfng i t  where, neaessary beenuas of a. 

lot  of t h e  tbings  nbioh we will have settled? Ia uthsr rorde, 

do you Ohink that  in t h e  drag* ah%& go.. out %here ahould be 

proposed notes? 

JWf)%;B POBXB: Thbtt jls herd to saslwer, a would be 

gerfeotlly willing t o  leave i t  t o  the  Bi~orstioa of the Reporter. 

'JUDGE CLARK: hyba, that  ia the  beat we can do st t h e  

mamexzt, them, 



B6R. LEWBBNN: I aa! personally inclined to omit tho 

sozmg~t .  Thfe draft f~ gelag t o  a s s w w h a t  narrswep group : 

than those t o  whom we aiatributed our original draft of rules, 

se I rsaall  our vote. We d i d  not think i t  necsarsary t o  s4k453 
I 

this out as widely ae re did  the first draft of the f irat  rules. 

t h e  quesltlon of the r i g h t  oS appeal to Chs aourt of appeals? 

MR. TOLWI: They dfd not oonafdssr that question them- 

selree. They merely approved a etalute ahloh would ehonge the 

CZIBBWBAB HImHE%IL: lbgck mane they thought i t  raB a 

ago, t h a t  on t h e  guerrtion of t h e  power t o  affect the  appellate, 

Juriced&etfon of t h e  court of  appeale, a l l  we have ever attempted 

t o  do aae t o  have t h e  trial court eey whether he reserved any 
,- 

further J u r l e d l ~ t f ~ n  QP ' ~ f h e t h e ~  be d i d  aaeg end S f  be repalfated 

t h e  idea t h a t  he was gohg t o  do anything more abouC f t ,  tbea 

by operation of his own action i t  oaa a final judgment on8 was 

within the  federal statute allowing appeal t o  t h e  aourt o f  

apgetls. I arn't sae that  re can go any iurther than t h a t .  

E CLARK: Z t  irs  only $sir t o  rewlaber that  Yu@e 

Parker asked us i f  we aould do anything by rule. I eupgose they  

went ahead further ahes we s a i d ,  nu, t h a t  re thought re krad 



63 CHAIRMAN YITCIIBLL: We down now to the ~iuaunarg 

judgrattnt rule, Rule 196, a@ I undwrstand. 
! 

JmGB CLARE: Yes. The f % ~ s l  suggestion there 9s to 

put in a provieion euah ao in Hew York allowing rsumary judg&ent 

either w r y  whenever one motion is l  made. There llae been reme 

doubt about thal, but m o s t  o f  the Bietriat '~udges have held  that  

there tsr. thaP, power. Take the are@ t h a t  t h e  p l a i n t i f f  mavsa 

for summary judgment, and tho oourt deoidesl that  the ease i e  

~ i g h t  fur suaeasrp juctgment for the  defendant. This would sla 

provide. 

We approved the prinoigle, end at  the  foot of  gage Bl9 

DEAN I160ROAIQ: There i r s  another one on gage 28 o f  your 

I8rob Idlp&Pt. 

JUDGE CLARE: That f@ r i g h t ,  On page $38 o f  t h ~  lllsroh 

draft we hove &. Prgaf'~) slight emendation of my seooad 

alteanative. I aaat t o  Bay that  t h e  eeaond altsraativ@ is the 

oae t h a t  f favor, angary! and, therefore, f i  I were making the 

euggeetion, I would m y  that tho&@ two grogcsals oa page 88 of 

tbe b ~ e b  &aft  rse *be ansa 81 weuld 3tfke t o  aonrsideol. 

DEAR MORGAN: I mvb the adoption of  Llr , P P Y O ~  +s 

euggertian in 86 (a )  on pap(@ 98r 

"8uoh judgtaent, ahan appropriate, map be rendered 

for or againat tbe aovinp parep or for or againet any @arty 





altsrnalive, was approved by the Committoe. The rssaond 

alternative is, ho*ever, apuggers ted and recommended by t h e  

Wepor$@r, 

To go back, "Whea a raotioa for ssulnmary judgsneat is l  

made and aupgosted 9. provided fn t h i s  rule, an adver~e party 

R P ~  nof rest upoa," the original proposal a a ~  "mere Benialsl 
! - 

aet  forth in a pleadingt* but I doa't thiak that is quite broad 

encugh and ae ought t o  expand f t  a l i t t te  and say, "the mere 

allegatfoaa or deafals of hir  pleading, but m a t  anewer in 

detail oe, apecif ic aa thr-t of the moving papers, settiag forth 

%he material facte as hta belfevs~ and intend@ to grove thelg to 

aha13 ba eskarsd agaSnot hSssew 

A E DOBPg: That %s mandatary, 

DBAB MORGAN: X &ova Lhe adoption 0% thaC amersdment. 

CWIbSXWUN MXTCmm: I# fhsrs any further df@cu&n$oa? 

A 1 3  in favor of t h e  proposal @alp "ryeH;  opposed. I t  i a  agreed t o .  

JUDGE CLARK: bkr. Brfghl: oe l l s  t o  my rttermfioa tbat 

OUP ffriend, BW. RilticeBrand, seat in a rsuggebtion about Rule 57. 

I have not sltudied i t .  Do you h o g  what i t  is? 

C U X R W R  UXTCHELL: f duo9'4; kame SPldab~and bra never 

attended a meeting, rn8 up t o  t h i s  time be has never ahowed t h e  

slightest intereet in anything as have done. IIet never anrrwsred 



any Lelegram I ever sent him about amythgng. I t h i n k  he hae 

been Jacked up a l i t t l e  by the  Court ,  because he eomers aloag 

w i t h  a letter agologiafng for not attending and thea making this 

suggestbon. I t  orme in aC the last  mfnute, and we did not hrve 
L 

time t o  distribute i t .  80 1 doa't know aligthing-.about i t .  

PROFESSOR WRIGHT: 1Ylr. Pbitoh@ll, li I may Bay eo, I 

shoul8 t h i n k  that t h i e  suggeetion you con rejbot eas i ly .  Be 

auggested that  we add ianguogo t o  Rule 87 whioh aroys in e i f e a t  

i f  there i s  ao diversity of cittaenshig the aourt should not 

give judgment in a BIae where the juri~diotioa depends on 

diverefty of ait isanshig .  

E BOBIE: Ife dl8n't reuggce~t t h a t  i f  the judge be 

dsunk he obouldn't t r y  the  ease? A brilliant ~uggeretion! 

JUDGE CLARK: I routdntt apgrovta o f  that .  Re i s  

still a judge, isn't he? (Laughter) 

I have rddsd a ceuggcsCion abouZ another rule, ~ u i o  FB, 

appearsag in my M*rtrh draft, page 90: The matter of e n t ~ y  o f  

ju4g;l~slnt Boas ~ 8 ~ 1 1 4  BUBO diffiaulty w i t h  oounsel. Thare hoe 

been ~ u m e  dffPtoulGy gigkt along, and it 'is rcaentuatsd becaugle 

sta te  gvactioes often bbfger. X donC$ tk%nL there %@ any 

permanent eolution t o  t h a t ,  beaauae state praottces are l i k e l y  

t o  be d i f f e r e n t  in dffferant parear of the oouatry. One o f  the  

great problew has Been t h a t  i t  Bas been cso d l i i e r e n t  in Plew 

kork, where t h e  iragar8 ~eolly olaim t o  a o s t ~ o l  t h e  judgment 



and write i t  up any time they feel 31ke i t ,  and t h e  judge s i g n s  

the Judgment. 

Our purpoge oat3 practice in the  federal r u l e s  have 

beon agpoaed t o  t h a t .  I t h h k  on the whole it hae worked 

pretty t a e t l l ,  but every DO* and then o bad oaee, cowls up where 

P a r t l y  bsaauee of some of the aeeee that  J aited fn 

t h e  c~oermnt m d  note here and partly becauaile t h e  edt.tora of the  

Federal Rule@ Elerviae cam up with a long aoment eagiagt ws 

ougbt $0 do something about i t ,  I thought tha t  i t  might be well 

t o  add or t o  iaaert Rule 58 a sentence %hat P %kink %a only 

what %e now the rude But whaah f t h f  nk: epaoi%f es i B >  more, 

Rule $8,  as you Lnon, provides $or immediate entry o f  

Judgaeat fa certaia aaoea ond does, oi Q Q U ~ & ~ ,  indicate that  

t h e  judge m y  hold tt up ii he airhrss. I f  he 8oeanq t hold f t  

up, the judgment i l s  entered inmediately end beoomee effect ive 

wbsa noted fn the aittklc docket.  

The euggeshion here fe not t o  ahango t h a t ,  but to allow 

the firs* two twmaer-laes 8 0  rernaf;~ ~ C E O  is. Thme se9tterraeea rare: 

**Ualew~ Ohs ouust stkorarfoe d%~ea%s afsd eubjeat %a the 

grovisians of  Rule 64(b), judgment upon the verdict  of a jury 

ehall be entered fartharith by %be clerks but the aourt s~haP1 

verdiot or upon a general v e ~ d i a t  aaaompanied by omwers t o  

interrogatories r e t u ~ . n e d  by a jury puoeuant t o  Rule 49. lhee 



the court direat8 %bat a party rsGov@r only money or @sat@ or 

that  a l l  relief be denied ,  the c l t a ~ k  ahal l  enter Judgment 

forthwith upon receipt by him of t h e  direation; but when the 

court dipeetpr emtry 02 judgment for other rcelislf, the Judge 

s h a l l  grolaptly est t fe  or rggrovs the Sorln of the judgment and 

d i ~ e o t  that  it be entered by the  o 2 ~ r k . "  

'*If a8 opinion or la~l~torandula ie f i l e d ,  i t  wilZ be 

enter.& is ineluded there in  or appended tho~sCo; rad any such 

directAon afther for sn ir~maediote or for  a delayee entry of 

judgment is conttoltingl and ehall  be followed by the, olerk." 

X do think that fa somesbab he lp fu l .  

Some guegtion ha@ been ralesd whether you could have 

the 3udpplent 8irected in the opinion, sad reo on. 

X would rray t h e  rrguwene sgainot inoludiag t h i e  i s  %he 

old one againat gilding tho illy, that  f t  i la  not neccesaarg. 

The arguaepent for 12 is that  agprrrenttp som judgrse and @om@ 

fawycsrc cangot read, a ~ d  li you rspell i t  out a l i t t l e  more Chrt 

!I&. TOLWbAN: Judge Clark,  dXbnVC your oour% g i v e  %n 

opinfon that  t h e  olerk should do t h i s  @art o f  thing,  an8 thirs ia  

jwt a astatemcent of  what you said im t h e  optnion? 

JUDGE CLARK: I think so, yea. I trLed to -make it reo. 

Ma. TOLEIAN: That i e  Ohe Ileaahickon Tooi Eorks @me, 



which you cite t h e r e .  

J U N E  CLARE: Yea 

DEAN PIRSIG: Wouldn't this encourage a practice t h a t  

really ought to be diacourag.4, of trsaLing aa opinion or a 

memorrtnduor ale euf fiaiernt for purpoeear of entry  of judgnaentl 

I t  net only save@ t b o  caee; would it no% also i n v i t e  a gractfae 

whioh I think we ought to 84scouraple7 

JUDGE DRIVER: I was wondesing;, Judge G l o r k ,  iln what 

case % h i e  wmld be app l i f~ i lb l e .  It would be in s case t r i e d  

before the  aourt, without a jury, would i t  not, abere a 

E CLARE: That is right . 
JUDGE DRImR! The~e cou3d net br a dfrerction af e n t r y  

of judgment . t o  t h e  alerlr unlaos the  ffndingsr and oonolusliom 

were included in t b e  ~eeorrnduaa, beaeusle you would not be ready 

for entry of judgment u n t i l  you bad set your fiadinge. I think 

i t  i s r  aa otroo$ous graatiae to put iarmal iindingsl of f a o t  &a 

a aemoranduar t o  bo publiebed and , la books t o  be gurchaeed at  

the, e%penae UP laatyere, law sahoolre, and rpo on. I don't think 

t h a t  ts any p h o e  for i t .  O f  oousae, that  is a .@fffersnt 
E 

guertion. I don't th tnk  t h a t  i e  any glaee for dtndinge and 

mmoronduar. IC i a  ant goollprrcdice-to gut them in, in my 

judgment, 

JUDGP6 DODIE! Are you oppoblerl Co t h t a ,  Judge? 

I don't think it'sould doaky hare, 





f o ~  app@&f, an& as on. Tbers @as no rsason for  that v h a t s s e v a ~ ,  

A 1 1  tbe work had been done, and the  ease was really ended b y  

the p r e v % o u ~  &etion, 

question Chat re trSed to egsed it ug %Rat wag. A reaBon for 

dePag, a@ I say, %s that they do i t  differently fn the state 

o a u ~ t a . .  Then, tba judge ts%erates i t .  

JUmE WBIE:  He ought not to. 

E CLARK: I k n w ,  and leoetatt4~ee they doa9t. Of 

ooupee, i f  t h e  judge has not tollerated i t ,  we don't know any- 

thgap: about i t ,  That i s  one d i f f i o u l % y  about appellate grclrrtios, 

anyaay. When tbe t h f  ngg ha@ ~orked'~rSght belov are don't heap 

anythiag obout i t .  When i t  haa sorkod poorly, it ooae@ up t o  

us and we start talklag about it. I know thot  Judge Wburphy 

a r h f l e  ago was presented w i t h  a aew judgment: Jon@ aitsr t h e  

time, and he refused t o  s i g n  St. He sald t h a t  i e  a l l  settled; 

I suispeot that  a good deal  of the time; t h e  judge 

ciown*% even bother t o  raa& it. The lawyer will oona, in .a& 

say, "Rere 1~ t h e  j ~ d ~ l l ~ e n t .  Wi33 ybu sfga i tM ond, by Osorge, 

they  do eign St. Then you brve t&& qvuetion, whicb ia  tho  

judgment? I@ i t  tho derclieion matte LaeZ, year or 2s it this new 

JUWB DOBIE: An opSnion is no% o ju8gmsnt. 
, < 

JUDGE CLARK t The* ol'ynk i s -  dlseired t o  ant8r. judgment 



Par the defendant,  then the clerk note@ t h a t  i n  Lhe docket,  

and Pt is a judgr~ernt by our rules aov. 

JUWE CLARK: I roa't srlig t h a t  this w i l l  ever be 

c o ~ p l s t e l p  corrected. Lawyers Mlng what they are, and judge@ 

being tolerant, too, I think that you ars'gofag to have these 

MR, &EMAN#: I rilcae that  that gentleman who wrote the 

note f a  the Federal Ruhar Servioe h w  suggsl~Csd on smendplent, 

$2  you are going t o  make one, that  se8m t o  fndiasto  t h a t  he 

t h i n k s C h e  difficulty tar the Judge9@ aigaing i t ,  Hie amendmat 

i s  e l f g h t l y  d i f f e r e n t  fralli you~rr. You teak  part o f  h i e  

Irnguags, but -not  all of i t .  If you were going l o  asrend i t  -- 
and my prerent rsaation is ~gain@% the, amendment -- I t h i n k  you 

would stop t o  coarsider h i s  further paint ,  beaauae, fte has two 

@entenses w R l a R  you d i d  not adopt, 

JUDGE CLARE: O f  aouree, f b~ough* &id, up so t h a t  you 

would coaoider $.$, 

M. LEWWr Yes, ahat i a  rlght. 

gregorral because h i s  propoaal ~eema t o  jurrit t o  enaausrage 

t h e  k i ~ d  of delay I hav'e' bn mind. H k s  proposal f n ef fee*  it^ 

t h a t  you never have spy juagplgnt bnlil tihe judge, as a srecrond 

retsp, so t o  ogeak, sigm &oms other f a * ~  ciocuaent, 



%he way, aren't you Ju$t inviting trouble by rcsferrring to h i s  

aoar%lgea%? % a ~ e  law ye^^ ore g ~ a n g  to  th fnk  that  h f a  amendment 
I 

srhould be adapted. P think you would be stirring up asgunrent. 

CBAIRMbAN HIEBELL: Do I undereland ChaL Lh ie  proposed 

nt  ta Rule 89 is oonaeatsd i n  any way w&th the problem 

osi t o  r h e t h e ~  r judgment caa be datered before tho PindSnger o f  
( 

E CLARK$ No, not at a l l ;  bu4Z of oouras eta t h a t  

I should hogs that  this aouPd gush the judge. The jar8ga, ougbt 

to make h i @  f i n d i q e  when he 8nakes hlls decrilplon.. The appellate 

dourlla have said that the caansd findiags of c;aunlael are no 

good, but aro have no p~okibition &gainst t h e i r  doing i t  and, 

in spite of odronitioner, I ih%rDr dietrict judges will oontfaue 

Co t a k e  aakned f i n d i n g s  of t h e  .wSnning party. H 

JUNP] DOBIB: I: th ink  thle i a s  f a  a way gilding the 

%Sly, but I don't th ink  f t  does any harm and I think i t  ie very 

important that  Judgee do hpnd f t  down. We b.& t h e  ~borniaable 

ru le  i n  our aourt that  t h e  minute Che opinion I. aonourred in 

bp'the -judges, the alerk i m d t s % c a l y  drsaa a judgmerat. We have 

the silly idea down there that  i t  ie the Job of the, judge t o  

'attend t o  hSrr businelss, aoxapletsly foreign, of course, fraln 

aost of the 'Amrican oourta. I doan' t think i t  doe# any h a m ,  

an4 i t   right do s o h  good. I t  i s  eort oi gilding the  i f l p .  

1 move it@ adoptioa. f b  may1 he lp .  I don't kee how i t  can hurt. 

BR. LEWIUW: Do yoii want t o  aoasider t h e  further 



J U N E  CLARK: No. Of couree, i t  8~gead8i on the way 

, you are looklag. L wouldn't put it that  rag, Be wants to 

olesser in other ~earpecte, f t  mafgbE be ds@irable. On the whole, 

ae you rery, you cannot coapletelg guard against t h e  fnsf fioienoy 

o i  lawyers and, uniortun~t;e ly ,  judges &re ohsriC~ble. lLly 

f n ~ % f i n a t $ s n  would be agaiast f t .  %t i a  3 u ~ t  putting ase@%hfng 

in t o  be gutting 36 in. That is about what i t  oraou~to to. I t  

fs  renaroaably clear on t h i e  point  already, I thing. & IYIr. 

Pryor araga, iP they won't read *hat ie in the ru le  now, they 

won't read what 1s 111 t h e  anrendmen*, rill *hey? 

in the rule. A l l  in Paver of f t  .lay % y s n $  opposed, " ~ 0 . ' ~  

aarr$ed f%ve  ta faus, 

JUDGE CLABII: Raw I t h i n g  we aolns t o  Rule (10. T h i s  is 

our ireouls rule on mtstake(ll; Rule 6Q(b) . Tbia i s  r rule which 

I thiab: ha8 bone a good deal o f  good eervioe. 01 aourse there 

are @oms outw i~ingear that are sure t o  raise probleraer, and th f r  



C"W1BBIAN gITGEELL: iqhera 3.8 P t  dealt w i t h  in your 

JmGE CLARK: Ther origlnsll dfscbriasion baak laspt f a l l  

sgarlod BLL pslge 64 o f  t h e  Begtelpber report. Be a lsatter of 

f o a t ,  there have been oeftain dcevetloperentnr eince, snd you will 

f i n d  %hose referred t o  brsgfnnllng at page 93 of t h e  @@rc)h r e p a ~ t ,  
< 

$he aoat peaoat one. 

The first grogeeal would deal w i t h  this l o n g  s e n t e n a ~ ,  

"On arof fan and upon suoh term a@ are j&t , t R s  ooltpt m y  

relieve a party or h i &  legal repre~entative from a f i n a t  judg- 

seat, arder, or prooeeding Por the  iollowing reasow: (1) 

misf alrs , insdvcrrlenoe, surprise , or exoueable neglaot ; 

(2) w a l g  dileaovere8 seide&e," an8 rro on. 

not be sroraa slodifiaation rro arii t o  take  out t h e  supposed liglita- 

tion t o  oao year. I say "supposed liaaftation* beo~ure r h i l o  i t  

was provibed t h a t  theiers, rhould be, a an@-gear lis2Cation ar  to 

d i v i s e b ~ ~  ( Z ) ,  (S), and (3), thae 'llaikation ratuetly d i d  net  

apply t o  the  other provtsionrr .omd you gould almost rlsragc tnove 

OF a t  feaet attempt to move under the other proviaion.. 

This pa~tiau2srr alaendaent wabl ntatle and suggwted by 

Dean Pfretg. f objsctmd t o  i t  and urged t h a t  i t  be got m&s, 
f 

ace you w i l l  eoe f f  you will' follow down in t h e  aclwmat. I think 

Dean PtrerSg bas retrieed h i s  lauggesrtion, rand I think J have h i8  

precrent eug#eetfo~ abrreatly stated on gage 33 o f  erg @arch draft .  
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67 aP t h e  one-year linPtalfen after judgment. P t  doe~n't have aoy 

relation to  Llre oarits of .the casce. I t  &oesn9C have aEj rela- 

tfon do Lbe dll%gc~ooe a f  Lke aovinfg p a ~ t y .  There are soans very 

real hardship cgcaae Chat are no% ntet by that  arbitrary ZimlLa- 

$a, as Judge Clark: ha@ painted out ,  t h e  tendenop of 

t h e  OOUF&S ha% bees t o  t a k e  t h s s s  Bareship ease@ and put f hem 

fb the eatah-all sub&tvision, (631, rhroh has no L%@s liaitation. 

By dljrlauggestian i s  t h a t w h a t  you want ie poscsibly some 

rsasanabls lisritation on Biohrbariae of the Judgpaent. It ought 

to have some rcllatfon t o  when Lhe party dilsoovered t h e  (grounds 

rather than t o  the sn trp  o f  the judgaent. 

CHAIRBAN PITCXJBLL: O f  oourse, Rule BO'(b) was proaul- 

gated %a order t h a t  there ~ h o u l d  bs definite f i n s l i t $  of Judlg- 

@ant. Re abslbsbsd the rule %%Pat the end o f  t h e  -term esded t h e  

jurisldiotion, whfch l e f t  no fJ;naliOy at all in the oaslee nith  

rAich deals, nq tire % h i t  ood no t e r ~  l i a i t .  The 

purpms of thirs rule was ti3 put r s  sac$ t o   soti ions in t h e  srasle 

litigotlon. If  thy  were not teade w i t h i n  the fixad tlare Ifrait, 

independent acrtiba, i f  gou had any. 

The quest ton %a - my aaind tcil tho% your groposrt would 



CWAIRaBAN %ITCPIELL: Mot sxt~dnd i t ,  bug l ink$ i P .  Feu 

aag BOV thew@ 2% DO If@%$. 

DEAR PIRSIG: I t  aroulcl liait (6) , and i t  would exLend 

%%. PRYOR: I aace opposed t o  t h e  legetcilic lilaftotionil 

on ( I ) ,  (2), and (3) becauere i t  eeeleed to me t h a t  the hardship 

cseecr invited Lhe use of (6). I (50 along w i t h  Dealn Pirsllgf@ 

augga@tion o f  putting i n  a speafi5o ilmitatloa, but oaking %Re 

ti&@ bsgfn to run with tho diaroovery of the grounds. 

JZIDOE CLABEE: The, baokground of Chls wacl may original 

prap~,saX, sb%aB was Lo t a k e  out $be d ~ i h ~ l b e  taw I$%%% sad m ~ k e  

i t  a rsa~onable, time, fpankly bsoauee the  rule aaa not An one 

aenao hanewt. X mean by €bat 2bae wBf%@ k% ~ w ~ m e B  *o  state a 

definite time X f m i t ,  by gloving t h e  pegs oround, apecifleally bp 

going usder (B), you got away Prom i t .  Bo I though% I C  qould be 

ibe%ter t o  sake' i t  gefleral. 

There was SOB@ ob$a@tion daade that  that  seemed Oo be 

tak ing  away some go@@ib1@ sieraents of i&nality. I don't th iak  

i t  rag beaaurse I don't  thialr t h w s ,  erlsrsents. re@% f g e ~ l f e l .  They 

slay rep~saent a hope; but 'thrt i s  ~ 3 1 .  

Dean P l r a t g  ie i n  effect ,  X think, aoaepti'ag the mjor 

part oi that but i@ saying that perhaps .are can speed t h e  th ing  
j 

I I 

up by rsrging that you .k@va, b,nllgr a. year after tberer@oa@ uadet 



88 I t h i n k  thaL is mops % A  touch o i t h  reality; perheps it i r  as 

such fn t o u ~ h  wi th  rsaBf %p in 3udfe%&l deaisAow as se can maks 

2.t. 1 %bough% our to~aalis&ic pule Bid n s t  a%&$@ what actlass 

t h e  eau~$s wsrs do%ng am3 would ds. 

DEAN NOROWN: You oero always briag a aegarate aci;ioa. 

DEAN WBGA#; Under t h i s ,  %f they can't brJlng a 

motion rithSo a year P ~ ~ Q T  ~ I B O O Y B P ~ ,  it WOUM be .*fully hard 

CHAf RUAN YITCWBICL: Ie Ghat tbe  one shoan on gage BJ 

of the geptemaber report? 

PRYOR: No* 

JUDGE CLARK: No, that  i s  aot t h e  om. 

CIRAIRMB I61TCBBlfSU: Wfll you read the proposal? 

J U N E  CLBRK: 'Ilerp, I sf Xl read' it eo tho reporter w i l l  

have i t .  i t  i e  found on page 38 of  the brcsh draft,  The 

following vould be t h e  eeoond seefenost of RuLc BO (b) : 

"The moCioa shall be &ads r i t h f a  o reagonablo time, 

LnB for reacroos ( I ) ,  (81, (91, .ad '(6) no% more than one pear 

aft@@ the 8rsunds %herefar have aaerwd and ore known to the 



GHbXWmR YITCIIELL: You roulld have to d i g  up 

extraneous facts as to when the  ~ o v i n g  party kaeq about it 

befare you yould know whetker or not: tke judgmenrt w ~ s  f i n a l .  

JUDGB CLARK: O f  cauree, there i o  no doubt t h a t  %hi@ 

lahe@ aatilg a foroal, statorneat of  iinalitg, aad t o  that  extent 

pou mag oag i t  i s  weakening the grogoreiticln of iinrlhty. But 

t h e n  I aom baak t o  sy other propostitloa thpt i t  4.3 not wha* we 

dog t h e  oourte have olre,ady done i e .  The judglaent is not 

fin.1 grid courts will not have i t  as f i n a l  when tRsy thiak there 

ie aomaca major rereon ~ O P  ohnnge se on the eurfaae plight s68m t o  

be, stated by Rule 6@(b). 

8ee, cases ao3lecled and authorities c i ted  Zn Moore's 

treatise aad Bbo'ore 'a attiolrt on rellsf irora federal jardppssats . 
JUDGE DOE)& E: Do you object t o  t h i s  alarendrnent a@ Dean 

Pirsig baa drawn it? ~ 

CLAIRE: go, Z am quit@ ready to take i t .  

CPIAIRIUL~ YITCBBLL: 'Rllrrrf do you think about i t ,  

PROPE880R MOORE: I would be i r r  lroor af S t .  



JUDGE CLARE: Tbese, are two Bore propoeitionsl about 

t h i s  eame r u l e ,  One o f  them iia that  Dean P i r s i g  aould suggest 

sn addition, whfch appears on t h a t  same page 35 of sag lllaroh 

draft, Lo say: 

"When th@ motion Ps to eet aside a Judgment by 

I agree with the  sentiment fully, but i t  doee not  

seem $a me t h a t  we need t o  @%a$@ it. f t  s@@m t o  me tb&t  other 

provisions @are Por Chat. Rule, 65, which i s  t h e  default 

s u f i i c f e n t l y  covered there.' I might slay that  there hae been 

a dec i s ion  Zror the  Diotriat o f  Columbia, I bsltevs, in the 

Irat number of t h e  Federal ' ~ u l e s l  Bervicra, in a @ u i L  against 

Eastern A i r  L i n e s ,  vhioii s a i d  j u s t  this about reopening for 

default. The crourl should be csomshat tender %a giving an 

opportunity. So, i t  eeaM to rse that  you don't need tRXe. 

DEAN P~RBXO: J:am inclined to agree w i t h  that .  

JUDGE CLARE: I .  have ooe.pnattsr nore on thfsl rule, 

and t h a t  i s  direcuaaed on page 323 of aoy B4a8erah draft .  I t  has  

been brought to r head by recent 'deofsion in t h e  Third 

Circuit, although f t  has been inherent $n t h e  ceitulrtfo~ from 

the beginning. Thisl kill @how you what the p o i n t  i s .  I suggest 

t h e  insertion o f  another irentenoe, probably as o f h i r d  

"Such motion doers not require leaw f ram an appellate 



oaurt, $bough t h e  judgasnt has bssn afiir~ed or sa&t l sd  upon 

appeal t o  that cotar%.'* . 

For gome yearb court@ haye been SOP$ o f  toyk~g w i t h  

Chis fde*.  This ie when a caee ha& beea appealed and affira@d. 

and through, t h a t  then i f  you want to do anything about the 

JuBgment you have $ca ask  permfssian ai the apgsPPate court. 

The rule developed before our rule@, and on what bas%& I have 

never been able t o  see, exeept a kind sf %pad% tisn T h e ~ e  

aaanet any ~ l a t u t o  ar anything like thr.(;, but tbere were case, 

authssit$es that  9n that  tnsfrneo you had t o  ask  t h e  agpeI%ate 

requests. The reason tha t  i t  aeettas t o  m e  faalieb 5% tha* %t 

t e  a pure formalism rao far as we are, aonoerned. I t  corn@ up on 

r motion, and we lrnoai nothing about t h e  orsa, then. Probably 

i t  was decided by s o w  of our *edeacs@sora t e n  year@ or eo 

be for^. We eoannot $no@ what 'the new grounds are. The Dllltter 

should be t r i e d  out, sro 'to speak'. He aan taka, aare of it on 

appeal. Thie rslorl of gceseure *f n rdvaqcb i t  Beem t o  me iar one 

of thoarcs formallslacr th@t.ke qrs suggoqed t o  get away from. 
- .  



mandamus and prohibit% on regullriag a district Judge to vacals 

hie o ~ d e r  grantf ag a new trial on t h e  ground t h a t  h i e  germf~sion 

had not been ~creured. That kapgene to be a rather hard aase 

a r b e ~ c ~  probably District Judge YeWrelrsh, who did St, probably 

should not  have done i t ;  but I Bee, no reaaron why t R ~ t  could 

not have been taken care o f  by the ordinary proeeesee, r h i o h  

would have been t h e  ordinary appeal without this ~ o ~ t  of th ing .  

The guest ion has been brought up 18 several cgees. 

CBAXRIVIAB MXTCBIBILI,: Baa& o f  i t ,  I rupporse, i s  the idea 

t h a t  when the  aourt oP appeals ha. rendered judgment and its 

mandate hag gone dam, it cannol be deported from .unleeer t h e  

JUDGE CLARK: That i l rr  %he general i d e s $  but i t  can't 

be departed from anynay arxesgt t h a t ,  you hove the c~onditlioac 

under BO (b) , aad i f  you have the aondf  t &one under 60 (b) , tha t  

there was m i s t a k e ,  fraudsc and there others -- 
JUDO$ DOBIE: ~ d a t  never hrte been begore tha appellate 

eourt. 

JUDOF, CLARR! ThaV $8 rfght. Row oan t h e  appellate 

court acrt crenriblg on a h i s  vithqut any reaokd. of any kind? Th%@ 

i a  o matbsr rhf oh has' .notr  been tried out. Ae I say, that  make@ 
) .  . 

%hie inof tv 'of  repu&rsG the utmorrt formalism that  I can think o f .  

MB, LEMBNN: You have orily aaa, case. I f  you &ontt 

add ro~jething; here, would aoolcrbodg qrgue t h a t  t h e  appellate 
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74 permitting %hie? You wouldn't want t h a t ,  would you7 You 

waufda'l pan$ t k 6  d % b $ r k %  court to h&v8 t h e  f i n a l  word, 

Would somlsody imply t h a t  fro@ Lhiee amsnnatnrenl? This smendmerm% 

is ~uggssted onZy by t h i s  Tklrd C i r e u l L  d e c i ~ i o n ?  

JWGB CLARK: No, I dont$ t h i n k  ea, I f  you 

on gage 94, you wkX1 see that  this he@ been disauaeed So a .  

great maap aa@s@, 

BbR. LEUEN: Do you Lbink i t  would bo ororth while t o  

add a clause that  t h e  aot ioa o f  the  dkeertct aourt mPg bb 

revia~wed by the, appellate court, or da you t h i n k  that,  would btr 

d f f f  i a u l t  t s  do? 

C H A L R U N  BJTCBELL: You oould meet t h a t  by r&yingc 

@ "Suah action doea nat  ~ e g u i r d  prLar Zsave af aourt." 

JUP)QBI CLARK: I think %hat i a  r good idea. 

MR. L E U H H :  f ebink t h a t  @@uXb a o t 9 ~  %t, 

JUDGE DOBJE: X move that i* iba adopted. 

CBAXRMAN BITCBELL: That fa t h e  p~opor&l  on g@ge 32 

of t h e  BBlarah ~taport, amended t;o llnaert Che ward "priorw before 
, * 

t h e  ward WILerve ." Ile thars any o b j i ~ ~ i a n  to that? That i s  . 
? % 

&gapead t o ,  
1 ,  

* .  

JUDOLZ CLARE: The next P a l s  that X dalll tid your 

.m atl~ntion Sls Rule, 633. Look a t  gage 39 o i  gly Ulcrroh . d ~ a i t .  
I .  

Thfs aQmee in as a @nggaslksn w h i ~ h  I have f n sy owa m%nd 

rejealsd, .but neverthelerae ]I bring , A %  begore you. 

of Pkiliadelphfa, in a lettev~ aP l ae t .  0c'tober urger that Zhet 

, ~ 
1 



auLoa~tie ten-day Btay before sxeeuteon @haul$ not apply  to 

1 default Judgments. Re3 says : 



might. require more haste. At t h a t  time you didnPL i l k @  t h a t  

propoeition, and P am pot sure i t  is r w i s e  t h f n g  As thoae 

a cases. A judgment ie a doom of one, k i n d ,  and it rnary brp this i s r  

not iogcessary. In a n y  event ,  I 610 reiLerate t h a t  I t  aiecamrs t o  

me that has  qu~stion i e  muah more t o  the pa ia t  i n  nan-default 

oases, and &a default oaeee n@ had better not  hur+y any farter 

ehae t h a t .  

F i scher  ' a  eugge@tion be rejected. 

PROFBBSOR IRIGRT: Thi@ letter was a d d ~ ~ a a a d  t o  

Renrp B e  Chandls~ ? 

Bp. TQfrMAN: I t  \oars addrseaed Lo our o f f i c e .  

CIIAXRUULN HITCHELL: la  therreirny ooatrary vietw'l 

I t  is agreed that  Wlr. FSerabsr's po int  be rejected. 

JWQE CLARK: The wsxt $ha$ X have d a w ~  i s  %hi@ 

matter sf aoademation, We have diaauaoed what  ohould be 

done about the  pending blll, in Congre~r~, and Mr, Adltahell is 

going to write a letter, k i n d l y  or olherwiss, I thAnk. 

I t h i a k  we d i d  oot  finally decide whether or not we 

were going t o  do anything an Mr. Pryorvss proposal, or did we7 

I t h f  nb, we put i t  over, d idnq  t we, and we wwerca going to consf 

rn %t eorae more here. That i@ t h e  loslter o f  t h e  b i l l  in Coagrees 
+ 

3 
v 

dems'ltang w i t h  ~ ~ u b d i ~ k s i o n  (h) of 7 1 A ,  8 

CWAlRMAN MITCHELL: T h i s  appears on page 38 t h e  



J A We tarw f sr t h e  moment t o  aubd&vie&sn 

(k) , ~ h b c h  dnvolvee the Stude ease. 1 think everybody was going 

l o  s tudy  that caea nZght and day u n t & l  now and, hsvfng etudied 

it, Be &%&it: your groposale. 

HR. LEMANN: X read t h e  oaere i n  t h e  court o f  appealsq 

opin ion .  J thlnk t h e  aoneLusion f i a a l l y  resched wse oorrect, 

because be  w&@ not an original proceeding an &he d i ~ t r i a t  court,  

They ha8 ~ t a r t s d  i n  one court, aad then  they wars t r y i n g  to S i t  

the procedure i n  the f e d e ~ a l  oourt on Log o f  t h e  prooedure id t  

the state aaurt, f t  seems t o  me $hat i s  rather d i f f t a u l t  to do.  

The ra&%road had started out fn t h e  kta ts  court and Anvoked 

sta te  proaedu~a,  They aauld have gone %a t h e  fndera8 ~ o u r t  t o  

e begin a l t h ,  as X underatand iL, but they d i d  not. Isnt% that  

r ight ,  Judge Driver? They invoked that state prooedurca and had 

a sheriff'e jury, whfoh i e  really a oommission which i d  appointed 

by t h e  sheriff. They got  an award and d i d n ' t  l i k e  tho% swa~a, 

. so then they  took i t  t o  t h e  federal 'courk . to  appeal from that ,  

which t h e  ~ t a t e  ~ t a t u t e  said they oouLd havs done in t h e  r t a t s  

oourt.  Thsp aauld have appealed in the  etdte oaQrL from the 

ffndtng of the aheriff'o jury and had t h e  aase t r i e d  aver again 

by a full jury.  

,- 

r 

CHAIRMAN YITCBEltL: How can you take an appeal iram a 

f l n a l l p ,  t h a t  i t  could n o t  be done. They . h e l d  i t  was not a 



csae applying to t h e  Psderal oourt at'6he beginning, That i e  

not before u ~ .  They had no oeeasion Lo consider our rule, 

really.  P th ink  t h e  case b e  r i g h t ,  Why ehouldntt t h e  railroad 

Company make up P ~ B  mind @here i t  want@ t o  ga Lo begfa wi th?  

Mr. Pryares amend~eat would permit the rsilrosd aoagany $0 

@tart out partLy i n  the etats tribunal and then 80 to t h e  

federal trfbunaX, 

CNAlRYhN YXTCHELL: The ~tatute Bays that you nkn g o  

in a federal oourt in the f i r a t  inslanae, but there i s  notbiaq 

In t h e  statute t h a t  i ,kaow anything about t h ~ t :  allows on appeal 

from a @tat@ ~cmurt t o  a Powsr %Pedi@rs% aourt, 

JUDQlg DOBIE: There are a number of oaearr -- rtld it * am $ure you have, run into some o f  them -- that hold t h a t  or long 

as t h i s  is an administrative proceeding you aronot remove %ti 

k t  ie not a t ~ u i t .  Bbao of them hold thsL Btter you have gone 
. < 

through an adainistrallv@ proceeding and i t  hoo peveloped, in 

proper oqse i t  may be, .removed. ' I have a o l . ~ e r d  this Btuda oaes. 

I wonder ii they made t h e  gofnt that it warn not  a @uit,rbut an 

administrative proceedfng. I would like t o  ask the, Reporter 

about t h a t ,  

JUWE CLARE: What ie Lbat? 

*a JUDGE DOBIB: In the $tad& ease dfd they make the 

polnt that  ti&@ t h i n g  ra@ no% remoyable bhoaugs i t  a&@ warelp 

an ~dmlnistrotive prooesding asd not a auk%? , 

&It. PRYOR: Beg. 









82 MR. PRYOR: You have Lkei solme r l g h t  . You havs, 1Rs 

rPghE to t r ia l  by jury.  We bad a great deal of coniuaioa over 





~ & ~ t @ d  %%3 be @UP@ W I @  88 ~ % S $ U F ~ ~ ~ C B  8f th@ st@%@ 

procedure by these rules. 

GBAIRgAN HPmBELL: Tha% f @  g ~ o v f d e d  f n  the  rftarnao 

JUDQE DRIVER: They rejected tha, olhss, d idn' t  they? 

CBAIRHAH MPTeBELLt They d f d .  

JUDO8 DRXVER: What a&@ t h e  ocher? Dld XL provide 

for jury tr ia l?  

PROFEBBOR MWRE! X i  t h e  latat@ prmratiae provld@d fos 

J U F ~  aad oomio@lon and both together, why i o  i t  t h a t  you would 

not have a duplecats and just have t h e  jury? 

'JUDQE DRIVER: That waar the rXtcsrnatLvs. f have & l ~ & y @  

@ been i n  favoi o f  Hr, P I ~ o x . ' ~  ~ ~ O P O L J B L ~ ~  but doubt whether YOU 

aould get it by t h e  Supreme Court. I think I Look that  poeitioa 

before when wra~ adopted the procedure. I 'would rathar are@ jury 

$r ia l  in a l l  divsriity caaes. 

GBAIRMAN MITCBELL! There iae t h e  puerrtion o f  Cong~res~, 

IdR. PRYOR! Of couree bongres@ aaa ugrset i t .  

JUWE DCIBIE: They hove been very tourrhp about Lhla 

aondsmnat50n Bags, W.  Pryor, 
' I 

MR. PRPOBr X fe l t  t h a t  it was my74utp, ooming from 

h e ~ e  %hi@ oaea arose, t o  raise t b s  gualtisn. 

@ U X R B A H  MPWBEbLf Yo%k said there were %hr@@.d$@-' 

s. On what point? What would t;h&y ,be dlerrrent!G about? 
' 7  

I .  i . ,, 



% h @ ~ @  @@FB, 

J B E  h a n k i u r t e r  and Bfaek d i s s e n t e d .  

JWGE BRIIVER: B t h i n k  probably i L  shoz89d bo referred 

M%. PRYOR: Pt wouldn't $st very Par t h e m .  They age 

too  busy dealding whether or not Lo have ~ o ~ o r e d  oleo. 

JUDGE DOBIHI: X %rouPdn*t trrape~ w i t h  t h a t  r u l e .  

PROFB88OR RE: Frankfurter said t h a t  t h a t  I s  all 

nolarenol&lu~e and that what t h e  condemner attempted to do i n  

fsdaral court in that  oase ehould hare been an independent o u i t  

in federal court. The majority kept tak ing  the poeit ian that  

what the  condemnor ware trgfngl t o  do am t o  take aa appeal, 

whfch ha oould not do. 

JUDGE DOBXE: Frankfurter said i t  was not an rpgeal, 

that  i t  wae practically an osiglnol suit. 

ER, PRYOR: I t  i a  grlrctioally guibblfng over wordre. 

IR, WYANNr Can you say t h a t  f&okfng a state jury 

t o  fix your damages in tabkng property is jue t  an adalnirtrative 

prooeeding? I f  you aan, Frankfureer was right. I f  kh&L i a  not  . 

dorrsot, then be raa not ~ i g h t .  h n ' f  that  corrcpot, Hr. Maore? 

PROFZ88OR HWRE': L %hank that  & @ * i t .  

(. MR. LEmrn: It'steemr~ t o - t m  i t  goerr far beyond the 

usual underatanding of qn abainfe trat&*e proceeding and i s  not 

witbfn t h e  rule t h a t  boayat you met eahaust your a b m i h i ~ t r a t i v e  

remediee, before you can gu to the federal court. . W t a p ~  t h e  
I 

I 





initially i n  f ede~a8  court  under d f v e r ~ i t y  ju~iadbotion, 

10 
foI%oaing LhPsl ~ u l e  AOB w ~ a f d  be gs about iwprrneliiag r sher2ffte 

Jury? B would l i k e  t o  Bnoa t h a t .  If I had t h s  pvoblem, how 

would I da  Lhst3 

@R. PRYOR: W I p .  BBocare &ad@ Lhr~ P I U ~ ~ P J B ~ ~ L O ~  LO me 

yesterday -- and I don't know but tha t  X rould follow it i f  I 

had to aondemn @am land -- to  go into thrs federal court, w i t h  

my cePtifiaate of neaees i ty ,  which X would have La get i n  any 

event ,  an8 aefr the marshal Co iragnnel a jury t o  award t h e  

dam~gers, on t h e  theory t h a t  %he marahal La i a  t h e  @&me poerition 

aa t h e  aRgriQi under @tat@ law, and proceed from there. 

@ X think that is t h e  way I would do i t  in vig,w of thie, daalmelon. 

&fR, DODGE: The marrshol would know what i t  wae a l l  

about 

BBR. PRYOR: And he might no* do f t .  

JUDGE DOBIE: Idr. Chairman, I would lgks to make a 

motion, if I ntay. I th ink  i t  i re  evi'dprnl from what hae b ~ e n  

@aid  b$ k, Prgor t h a t  ws are pl~ylng wi th  dg~amite when we 

mess s i t h  thirer rule. I don4 ' t  believe t h i s  l e  imgortaat enough, 

and are tnight get tangled up w P t h  t h e  Supre~le Court. I move 

4 t h a t  the suggeetion be no% adopted. 
I 

M A ,  PRYOR: I dbn'tPean7to t a b -  anp draetic action. 



37% 

88 The que@&&sn i a  whetha2 you vane t o  tadapt the &mandm@n$ ar B a t ,  

WPP fn favor o f  adopting i t  say Egayeu -- 

.1 
J W G E  DBBIE: Thsy havenb$ beard %$ over $hap@, 

CBAXBHAH NEW13ELL: Ha, youp motion %as t h a %  A% be 

sot adopted, 

J U M E  DOBIE: Hily motion v&e t h s t  i t  b@ lsot 6dapbrd. 

DBdN HOBGAN: You doat t  have ta  make that mot;$as, 

JUDOB: DOBIE: P junrt wan% t o  bring i t  Lo r head. 

CBAPRMAN MXTCWBLL: The motion i l s r  t h a t  n@ reject t h e  

gropob~irrl. A 1 1  i n  favor o f  rej~aling i t  say "ayeH; oppooed* 

I t  i s  reJeetsd. 
1 

PRQF&980R WRIGHT: Judge Clark stepped out for duet a 

@ aiaute , 

The next p o i n t  a very an@ t h a t  Lelaad Tslman ' 
, - 

has brought up on 82 ( f )  , which doe@ not  8ppe.r anywhere i n  the 

m&tar$aa, Leland paents out tho$ we no longer have CoSleators 

of XnCe~nal  Beyeaue, that ne now have Dfrectors 0% I~ternaX 

Revenue, an8 t h a t  t h o  rule aught to bca @hanged in uonformkty 

with t h a t  eo i t  will shy thaL V h e  term 'aPXiaer* inolubea a 

DS~aetor o f  fnte~nal Revsnug," and so an, 

TOLMAN! I t  is a mattet~ o& ohangiag the, fe~miaoXsgy 

(c. of the rule, Mr. Mitehel l ,  reo 12 allll croniorm wfth the, grrslilent 

t i t l e  of &he. af  f ice. There is no lo,ngor a CoLZscrtor of  f nCernal 

Revenue. They are a%% Dfst~Sat D%reato~@ 02 HateraaX Revenue. 

JUDGE DOBIE: I aaoircs it@ adoption. 
. 8 

, . 





I 90 soaetk%ng abouL that  eubstitut$on r u l e .  P sugpoee we should 

have i t .  P ~ e v i o u s l y  w e  gut i n  something of this k l n d ,  

0 
CHAIRMAR MTTCHgLL: I thought you wepa on Rule 86. 

a m  L A  % aa* 

CBAIRWM BITCmLL: I@ $ h e ~ e  anylhfng about oub@$i$u- 

t i o a  %a that3 

E D41BIE: P t  i s  j u s t  about t h e  date when t h e  

r u l e s  taks eifect,  isn't k t ?  

JUDGE CLARK: There isn't anythlng about rub~titullon 

in t h a t  rule but,  ae I say, the  Attorney General in diacuesing 

t h e  Department o f  Jusltlae would know when i t  wa@ to take effect.  

I indiorted t o  him i n  effeat  that ag alwrya d i d  put Pn some 

gravipiion, andl thfle i@ the provision. I was not say iagl there 

was any coangation r i t h  the ~ubetttution rule,  exaept as r kind 

of  ezampler. 

CHlhlBIdAN IdlTCWELL: Doesn't the  statute eay when they 

taka s9&sat3 

E CLAm: No, WG have always had thPo In, Bt 

say@ when they cannot take, eaffeot;. that  l e ,  they ahall  aot be 

ef feot ive  before a certain tise,.antil they hawe baen l a i d  before 

Congrese, and so on. 

JUDGE DOBIE: Thla  ' I s  duet l i k e  tks, old ru le  except 

t h r t  i t  lsavse in there .tb@ date when they  are adopted by t h s  

Bupreme .Court, : the  date *they .  are traaebkttsd to Congrea., and 

{ - .  '. J- , 3 1 

* .  







93 answer i f  hs .ants to. The CosaitCee d i d  not  adapt Chat last 

May. 1% s a i d  %he R~porter should prepare an explicit draft ~ n d  

~ubmit it to the Comaittee s t  t h i s  meeling. There has been no 

Coamfttee action on that  h e ~ e t o f o r e ,  

' J U N E  CLARK; That last csentenoe gar, "There i s l  sleb 

ecsrved upon you herewith o copy of t h e  oomplaiat o f  t h e  

p l a i n t i f f  ahich you may anewer." 

JWGE CLARE: The bas i s  fop t h i 8  as in t h e  r u l e ,  

which statsre that  . the  Chirdbgartg defendant must ofl course 

aaslwer the complaint agsinlrt himelf,  buP, i L  provide@ t h a t  he 

may c,lso go on and defenreee against t h e  p l a i n t i f f .  

DEAN BIORGAH: I Chialv that  aught t o  go in, 

DEAN PIRBIQ: You have Laken out the  oopy of the 

CIMIRbULN MPTCBELL: What i s  your pleaeure, with that? 

DEbH HOBOAbN: I second the motion, 

C B A I R U N  HITCHELL: That 29 agreed to. 

JmGE CLBaK:. The suggeation wa@ made t h a t  the 

Reporter should draw up forms of  simple judgaetnt$~ and preetant 

them here. &et me say t h a t  i t  would sreela t o  me t h a t  this ought 

t o  be very h e l p f u l .  I thlnk one reaeon for 4 t  is t h a t  Rule 88 

hre raised eome queation in' &iff  erent aourta and they have not 

Peen what t o  do. Some of them have pscsgared very formal 

k 



GtY 7 

84 Judgment@ ~ 4 t h  lots of whereases and reaitale .  We d i d  have 

already a prov%elon an  the  r u l e  that  t h e  form oP judgment 

ahouPd bs raiatglo . That i e  R u b  54 (a) . The Rul~s conlernglste 

a simpogle judglolent promptly satcarcad. See Rule Bl(a), providing 

Chat a judgment "shall not aontaPn a rea i l ax  o f  plsedlngs, 

the rsgort of o ~8la@Ler, or the record of  grioc prtraeedingar." 

This i e  t o  make it v i@ual ,  80 t o  @peak. It Beem@ t o  

me that the@@ farm ought t o  be h e l p f u l .  X t h i n k  t h e y  are 

simple armdl meet t h o  p o i n t ,  i f  you haven't already, X wislh you 

would t a k e  a look a* them. 

JIR)CIE: DRIVER: I think there ies  a gsnufne, need fog a '  

form of j u d g ~ e a t .  The alorks have had trouble wi th  t h e  rule. 

I t  provides t h a t  they s h a l l  enter j u d g ~ e n t .  The lawyers p r e f e ~  

their ova Porm of judgment, i f  you don't have sn o i f i o f r l  form, 

and eoaetias~ they submit Lo the  c l s ~ k  the@@ long, draanlout 

judgmente t h a t  have, long-winded raaltslsr i n  them. X f  t h e  olerh 

had hie own form, he could aay, "@TO, re ,  have t h i a  iorm and X 

%$I1 entar it i n  t h i s  

DEAR BORGAN: I move the  adoption, 

CWAIRMABAN BIIITCWEbL: I f  there 164 a0 objectlorr, f t  i s  

rag%.@@d t o ,  

• JUX)GE CLARK: Let me sag that  I have added a o o ~ ~ ~ o t i o n  

or two, which appear by reierenoe t o  my Maroh dref t .  

CElAIIBdAN MITCHELL: IYe oilP take a lobk a t  your for -  

when the report ooraes baok, and f f  anybody ha8 8113 kiok about i t  





96 mot iossn a 

JUDGE DBIVBR: Th%s is on t ~ % a f  before t h s  o s u r t ,  I n  

most csees what you do i~ to announae what you t h i n k  about the 

OaoLar an8 give your reasoras and slnnounata your decierlon from 

t h e  benah while the matter Ls fresh i n  your mfnd, aad thnt i s  

that. You donq l arLte any formal opinloa.  

MR. LZWNN: Why not Lake out  those word@? Whlf i r  

t h e  purpoble of saying "as p s r U m W h y  not take out "as perH and 

everything iollawing that? 

JUDGE DRIVER: E l t h e r  take out "at3 perH or put i n  an 

alternate "or oral deaioion or announoemeht from the  benab." 

@fl, LEUANN: ~ h a k  doee i t  add? 

0 CXIAIRHAN MITCH~LL: When you have an oral opinion Pro% 

the  bench, doesn't the reporter make a transcript of your 

opin ion ,  and isn't i L  put in the files 09 the  clerk? 

JUDOIS DRIVER: No, not unleea somebody pay@ f o r  i C  . 
If  one of t h e  parties wferhafs t b  get i t ,  &nd they usually do, they 

have i t  tramcribed by t h e  reporter. I f  t b ~ y  do that ,  then  a 

aagy i s  put in - the files . They otarted gubliehing my ,oral 

announeemente from the bench with ungrsmlaatioil remarks and 

everything elae in thes aar my ogi.nioas, and I had t o  retop t h a t .  

• , X s a i d ,  " X  d ida ' t  prepare that  as an opfnfan. Bhen X prepare an 
I 

oginioa I l i k e  t o  have f t  a t  l$aet fn good EnglAeh ." f mad6 then 
* - 

@atop dafng t h a t .  

CAAXRMYIAM MI'PCBE~L: Thsre is no objeation to s t r i k i n g  









JUDGE DOBIB : The ease doas not end w f  t h  t ks BR@W@F@ 

to s p a c i a l  %nterrog~lor%ee. They ore not judgmenla. Ths Judge 

nays, ''% @at@r j u d g ~ a n t  ~ O P  t h e  $ i i@f@~dan%.~*  You have have a 

CmZRt%%N MBQLTCBELL: I know you have $0 have a Judg- 

ment.  Yo!ou Bag hove speo ia l  fSndinger by a jury an ahiah the  

judgment i l e  basred, an4 is i t  not groper Lo @rg 907 

JWGE DOBIE: I don't t h i n k  i t  moksar any difiartanae. 

1 CBAIPIMAN MITCHELL: I don't th ink  Ira, sfther. 3s 

there anything more, Charlfe? 

JmGE CLARK: L s t  ms parhapa perfarm a l%tt%@ 

obeeqluecen fos Bbr. Bildebragd. lily. Bildebra~d had two other 

propoeolbs . One o f  them ilr t h a t  hs would da away aiLh our Rule 

41 t h a t  you oan have only one dismissal without prejudioe. 

I don't t h i n k  we ought to ohange that ,  and I don't t h i n k  r. 

should do 'anything about it. 

E DOBIE: I aoks that  i t  be rejected. 

CHAJRMAET BIITCRELL: That l e  agreed t o .  

JUWE CLARK: He ha@ ope other that  I would l i k e  t o  

a ta te  brief form, but I am not aura, that  a2 t h l e  late' hour 

J: aan do i t .  He hae one good progoaal, on Rule 4(a),. l o  do away 

• with saervioe by the marshal and t o  have the service by t h e  

marehal or by ahy  otherL person rho is not a pgrty and rho tar 
I T 

not less Chan e i g h t e e n  years ?f'si&e. Personally, I think that  

i s  svefl4t* 
I 

r r *  

1 '  

' P  







163 %rE&&HN: XYhat is t h e  gsoborblt3 procedure from BOW 

an? The trana@rfgL h&s Lo b s  w~%tten up. 

e CKBERHAH PddlITCBELk The Reporter i a ~  tsupgolzred to get 

up P final draft of everything t h a t  we have done i o  form to be 

printed. That will be miaeograghed and seat Lo all o f  you for 

any auggeslfon~ by & a i l .  If  you fXnd there i a  nothing aerraua 

that ~eyu irde  another meeting, we oan d i e p o ~ e  of i t  by mail 

and then iQ can be printed and df@tributed t o  the bar aad benah. 

MR. LIEWANN: Have we already voted on t o  whom i t  isl  

eo bb 'd i s tr ibuted? 

CBAXRUN IldXTCBELL: I don't  think re n ~ e d  t o  vote on 

Ghati #s have a prr~t$@@ about %hag,  I t  will b@ @eat $a t h e  

bar nrrreoaialiona, and eo on, and anybody who rlrrke for a oopy 

I have t o  regart that the Chief Justiae w l l l  not be 

baa% fm 8Taahingtorm before Ba%urBag night,. so we are not &bXe Lo 

esaldl 081 h 9 ~ .  

JUDGE DRImR: MP. Chairman, I beebitate t o  bring %hi@ 

up at'this lato time, but X t h i n k  you mntionstd i t  before here 

fd  connecttion wllth the gsn8fng b i l l  fn Congrtscas on ' lX~ (h )  o f  

t h e  aaadeasnation rule,. 'worn i n g u s r i ~ ~  i have made here 

X t a l k @ &  t o  olrtt o f  t h e  ~ e n s t o r ~ i r o ~ n  BY art;&@ and t a i k e d  t o  )d[r. 

~oiman ;- there i s  very stboag backing for %hi. b i i l  and great 

piessure fa being brought, I t h i n k  Mr. %Iman will agrss,'  an  the  

Judioiarg Committee of t h e  ~ o ~ ' k e .  I't ie, by ppi'dion that, un2s@r 
. \ * ,  . > 

I '  

I C 



164 something very affirmatively is dome to s t o p  it, the bPll will 

go through. Unless  ~ornething 4s done t o  head i t  off, i t  will 

Qns of  the argurnsnte that llpl ma&@ by t h e  Dergsr.Lloent 

of Juetioe,  as ind icated  by the copy of the letter t h a t  we hovs 

here fro@ Hr . Rogere, Ps t h a t  the d ie i t r i c  t oourtta are reaorLing 

mope and more, exteneively to t h e  use of  commislerloaar fn i i x i a g  

oolllgsnoatfon, O i  course, the anever that  re have nrda t a  t h a t  

argument f ~ s  that rs aontramplate that  S t  should be used only An 

apecllal caaerr oomparable t o  TVA, Where there i r a  a large 

(governlaent psojeat and an exnrteoslve area of land 141 beSng taken 

by the governasnt, for t h e  cake of uniformity and for the other 

• cons&derations urged by Judge Paul, i t  r o ~  thought rpiee to leave 

to the dfetrict court in hi@ discretion t h e  right Lo ~eaort  to  

the  commirteion method o f  fixing oomensation. 

The difficulty w%th t h a t  anslrer of  ours irr that  our 

r u l e  doeren* t eo prov ide .  As you pointed out ,  Mr. Chairman, 

t h a t  aaer done after we had gone up Lo plee the  ElupPeme Court. 

Ws had t o  do something, and it a&; ratlier haat i ly  drafted. - 
, 

As a nratte~ o f  fact,+ i t2g laacs~  very l r t t le  limitation on t'Re ' 

dfsoretion of  t h e  tr ia l  aourt. Rule 71A(h) provide. that  t r i a l  

aha l l  be by, jury, if d&iallrnded, and so .on. 
.'. > 1 

E DOBIEI DO you waa-t t o  rsstiiot the a i l d ~ e t i o ~ ?  
I 

E DRIVER: ". ..,. unleqs the  Coust in i tr  
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&.a the g n t a r s s t  o f  ju@t&ce,  t h e  i@@ue o i  c a ~ p @ a ~ ' a t l o n  a h a l l  bs ;i,r d 
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JGRDGE DOBlE: I %auld n o t  object at a91 to a note, 

but % would sb3es-t to any restgfetion on t h e  d i s c r e t i o n  a l  t h e  

district judge being'facs~poraked im t h e  amendment. 

BBR. LEIIIIANN: Didn't you eay the  other dny t h a t  you 

thought tho amall fe%low was often bstts~ a i f  w i t h  % sommias%snP 

JmOP DRIVER: The small land oww@r in the  lag@@ 

project. I f  you are taking 100,000 acre@ o f  land,  t h e  fellon 

who hae 10 &are@ OV@P in the aornsr is in a bad Cay on  you^ jury 

f i ad ing .  Whore arlngle tracts are aaquired for a poet o f f i c e  

or caomethintg or other, usually you have a buleinersreman who own@ 

i t  and ko B ~ B  protea* him~e%f* 

UR. DODOE: Would you lilnlt i t  t o  very large trrkinge 

where t ~ 9 a l  by Qury imprac$$~able and mAgbL Past t en  

we had %n @in& X donet tbPnk %t should be u@@d sa aommsa 

procedure in ordinary Qaas.. f t h i n k  i t  i s  peouXS~rly adapted 

%a pro$sat~ auah 8s X have OU$ there, %here the land i s  alZ 

uairsproved, i e  all of t h e  leama charaoter, and where, i t  ha@ the 
- 1 

ram@ problem wi th  sefersnoe t o  water r ights  uhder a near irriga- 

t ion project. The court of appeals has olrriffed the  ruleo 

Chat should be used in detstrminlng; bampeolpatiod. There we have 

an ideal eituation, I thlnk, for cosmieeSonere t o  go Sn. .Ths 
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f 68 aeeting of the JudPefal Conierenoe a reguegl Prom the D a p a ~ t -  

nent of duetfce t h a t  t h e  agpropsiatio~ 40s payment of lande 

a eomissLonerar and oGbcsr fact-firmdirng P L ~ B ~ C ~ B P ~  OP the d l s t r l o t  

oourte be taken over by the Judioiary,  Lo be paid for by t h e  

rgpropriation o f  the Judfcfarg ralher than Prom t h e  Depart~ent  

09 J U B ~ ~ C B  a p p ~ o p ~ i ~ t l o ~ .  T h ~ y  are very strong about t h a t .  

They have been ever einoe t h i s  rule went Lrrto caffeact. , 

JUDGE DOBIE: There i r e  a pfo$ect, and they donv L want 

t h e i r  budget to brt @addled with t h e  aorat og the aommlstsion. 

I don't object t o  that  at all. 

BaR. TOLUN: I think the Judicial Conference may be 

@ymgathetic t o  that suggeetion, aod I think rs may take them 

' ovca~. If that haggtsnrs, I gather there mronz t be nearly 80 muah 

objsokion Prom the Department o f  .Justice beclausre, aaa you juet  

said, f t is a budget proporitf on. 

JUDGE DRIVER: IL eeem t o  lac log lca l .  I wale amascsd 

when I Pound out that  t h e  Department o f  J u ~ t i c e  paid for these 

aomml@eianers. I f  the Admlnt~trativo Offiae gays the jurof@, 1C 

should pry the aommf~cioner@. . 

llOR. TOLWN: .tp& gay t h e  jurors. I have a faeliap . tho$ 

;a lot  o f  t h e  agitation of the Department ~1311 die i f  t h a t  $8 

@ done. 

B DWIPBR: I th ink  ao. 

MR. DODGE: Bow 'did t h e  authorftg rrrlec8,for ahcrglag 

t h a t  t o  %he Department of Judticel  , I t  i s  not a queslClon o l  



0 :  No. In t h e  old day@ the oourts had ao 

money w i t h  which t o  pay  eomaAsaioners, and X g u o ~ s  t h e  

a Depa~tmcent d i d  have and they pafd thera. BTe aevarr took thee 

O P ~ F .  1% l e  j u s t  h i e t o r i ~ a l .  f tbPnr there A@ a very good 

ohanoe TW will taka th.ltem aver, 

JUDGE DRIVER: ltIere l e  what I had in mind, Srrnkly, 

gentlemen, X am going ta  miser t h e  Coogrecaeaaan grow ary dislriot, 

whoar3 I know very well, I have knollra him psrsonally Ear a good 

many gears. I f  ha, scaee f i t  t o  do 80 and w i l l  iatraduae rae t o  

t h e  chairman of Lbe subcomittee, I will tlrlk t o  the o h ~ i ~ r n k n  

of  the erubooainrittcae,. Z will not intrude mgaelf or do any 

@ lobbying, but i f  I get an ogporfunltp I will talk t o  himi 

ECi@oul@ be helpful  i f  I oould gay what .roo had in *rid about 

t h i s : .  had in mind using i t;  only in erpeaiaZ aaaesr in the 

big projeats, and we had i n  mind ~ e k l n g  a not@ l o  a l a r i i p  aur 

undererlar;8ing of tho, ru le  and to stater what we intended t o  do. 

XP I can Gap that  aad not be @aging eomethfng that  fe not 

aaourate, I think that  would be h e l p f u l ,  Xe onat we have i n  

mind here t o  mage an ~xplanatory note of t h a t  kind7 

CIIAEWWR BITCBELL: li have been pondering tha qualltioa 

of whetbar we might amend t h i s  rather loose language and 40 

aosethiag t h a t  way, but I don't know haa to def ine  aa~lurrtelt 

t h e  t y p e  o f  case we would want. I aertainlg would not rnae to 

leove i t  in ouah shape t h a t  we were suggesting in any way that 





% XI2 go~itlon because of t h e  faot t h s t  they are burdened w i t h  t h e  

a CfTAJBUH BXTCBELL: I propose to men$% on that  i n  my 

repo~t, becaude for D 112% 1% that  WIB t h e  o n l y  expens@ f %am 

that  the Depast~lent objected Lo, the lssrlar ire@ o f  oommiaeicnerls . 
I met them rlgiht; Pn our Supreme CourL hearing w i t h  Chs ~suggcsra- 

tlon that  t h a t  vns a simple th iag  t o  taka care o f  by t h i  :I 
apgroprlatiola bill, ju~r t  t h e  way i t  i a  dorrs in t h e  TVA Aot ,  

E propose t o  test h i s  asser$%sn ia t h e  fast letter that t h e  

erpensla, o f  oammf~lreionra ie  greater than jury t r ia l .  They have 

never g iven  un any f%gures t o  3wtif y $ha$, When yau eonsfdar . 

Chat t h e  whole venire of jurors i% ~ i t t f n g  arouqd t h e  aourt 

• houarca aealting for @one o t h a ~  oaee to be reaohed, and cnc, Jury 

f@ ~itting i n  a oond~mnrtion oase and keeping a l l  fbrse other 

Jurors idle if you have bnlg one Judge, when you a o n ~ i d e r  the  

expeas@ of paging far the o&nire we13 ss far $he gaa@X gwd 

atl th6 oourt offioers, %he time o f  the judge and av~rythtng 

elee,  1 think t h e  allegrtion'that t h e  oonmirtaion i o  mors 

axpeneLve than the jury ie absurd. 

E DRIVER: Bsse $8 what ts iavolvsd i n  the jury 

trial:  A l m o s t  alwaye you have Lhe jury view %he ir\nd. , 

• QE&:EWIYtBIJ. HTTCmEL: That 16, one of t  Paul 'a idara, 

You @anq t have P. Jury examine' a wataarrsheb whiah i s \  ~ i x t y  raSLbr 

away 
, ' 

E DRIVES; x i t h i s  bondemnatfop by %ha Atomic 
I 

I '  

. . 





114 Jury panel, b~1% t h e  eonnpla%nt ow eo~leaoPidatlon foxa trlal colaesr 

from t h e  land owners, They don't wane Lo be gut  i n  w i t h  a l o t  

' of other land owtnsrs, aad ]I don't blame them I f  you have 

ten traote in one ca@e, the AndPvfdual owner i s  not going Lo get 

All aP Lhetg want Lo cut dovn o~s lnuoh aar %hey aan tha number o f  

aaBcss that  .are tr fed  begopa, one jury. That i~ ffrora t h e  land 

owners staadgoint . 
CWIRBSAR MITCRIELL: You get t h e  most erratic results, 

of  oourgle. The ~elnoranduln that  ws got in t h e  beginning from 

t h e  oc~\nnarel ZOP Cbe TVA groves t h a t .  I t  i l p  very @potty w i th  

t h e  jury, and t h e  oommieslon srylstem soon produocaar a alarndsrd 

@ Chat people are slatirsf ied  w i t h .  

DEAH @ORGAN: You will remember, Mlr. Mitchell, when 

t h e  Department of Jugttce was urging here t h a t  you would have a 

big group o f  oariles t o  Cry in one tract, and you oauld Ampane8 

one jury and then t ry  Case Mo. 1 befora, t h a t  jury,  then Garils . 

No. 8 ,  and in two or three trfalq they would get $ha att i fuds 

o f  the jury a@ to t h e  amount o f  domrges. That i e  +ha$ they 

larid. Then they would always get la settleaeent wi th  t h e  rest 

af the ownsxw. The verdiota would be going a csrt&fn perosotrgs 

rbavat or s certaZa geroerntage below t h e  amounC that the 

govoznaent had offered. Whereas there seaaed %a' be i l f  tasn ar 

twenty  or f i f t y  mwes to t r y ,  981 a matter o f  iaot  t h e y  waul4 

try  only three or four an& thaa settle a11 t h e  reel 0 5  them. 

i '  . i 
I -1 



918 I f  t h e y  had t h e  comeaiseioner'hl, the co~~bs3eionersi wour4 vaxuo, 

overp picsoe BQ IQIICI, QLII$ they would take  longer t h&n  Lha j u r y .  

That wae dka orgurvlent they made the, first time they apgcsarsd 

befose us w i t h  reference to t h i s  ~ a t t e r .  X t h i n k  you haws to  

answer that  rrrguaent if you L ~ k e  the argument: OP %ha Cremsndaua 

*nwmbss o i  cases t h a t  are going to b@ tried and the 8Svarsity 

.in t h e  jury v e ~ d i o t s ,  bsoauss t h e g  arey theg don't work ,it that 

r a p .  That was one reaeon that we a t  one t ia@ nubmitts4 ruie 

wi th  t r i a l  by jury allowed i n  a l l  thee@ aacss. 

that make@ me sort of  gloomy. Be feel& that  on aooouat o f  hi@ 

d i f f  ioulkg i n  hearing he i e  not guallf  i e d  to ~f t any longer, and 

he Rac eendered hfs ire'rkignation a@ a member of t h e  Commit2@e, 

I rill gage it an t o  the Court, of QOUFBB. 



JUDGE DOBIE: I d&dnP % thPnh so ,  

A ?  T m  The COUP% has j u s t  aaXled an ua 



JUDGE DOBIE: About eighty-sav@n, I t h i n k .  

would d~ m y  good to  press BAS. I don't propass $0 hand Lhia 

~enfgnat$on ia ~ i g h t  away. I would l f k s  t o  sse hl@ wsm@ an aur 

J U N E  DOBfE: Do you want us to esnd the@@ %am@@ t o  

CHAIRBAN MITCBELL: Setnd Lhem %o rare, beaaucrs, he would 

j u s t  have t o  f oraard them t o  me, and that  would laad hLnn down 

w%th work, X w & Z f  a ~ k  him t o  ge% up 8 tabulation 09 member@ 

of the Goatmiltecs, who they were, whether they are dead or aXive, 

'and where they orme from. 

M R - .  TOLMAN: I will do that  r ight  away and send i t  t o  

@a@h member of t h e  Comitta@, 

CRAXRBdAN YITCNELLi:L Then X will take i t  up wi th  Lhs 

Chief Juadice. Hughes used always to c o n ~ u l t  the Committee 

before he appointed merabere j Vdaslon d i d  n o t .  I th ink  C h b t  
1 

JuasClae Emrea would apgrecfate supgeetion@ a@ %a t h e  nea 

oonsult aoe when they nqmcsd people. ~ h e x e  is one over there on 

your r i g h t .  We l o s t  Cbksry, and t h a t  $8 how Pireig happened 

t o  get tha t  agpointn$nt, I aeeuare. 

I . .  







before June, coal& we, 9 ~ 3 ~ 9  

BR. T%)LUFT: W ,  ChaSratao, seve~aZ sf t h e  ahiasf 



6Q4 

12% JUDGE CLARK: I should hope an8 t h i n k  as oan gas( 

aoraethling out by perhaps RB&y 1, but by my IS anyway, uarrrare 
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