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FRIDAY MORWING SESSIp§l~
gaéﬁh 26, 1054

The m@eting of the Advisory Committee on Rules foi
Civil Procedure reconvened at 9:30 o'clock, William ﬁ@_ﬁitghell,
Chairman of the C@mmitﬁee,rgr@siééﬁg; |

| eggzﬁwm MITCHELL: _Gsmlé;aen,, z si_:gg;:est that we get
started. o SRR e | |
; ,JﬁEGE CL&&K: I £hiﬁk it would be 8 gaod thiﬂg to take
up now and settla some matters that were put over The first
one would be the pote, shall I say thﬁ fameus—aote,_on Ruié;
8(a) (2), the Ninth Circuit matter. Mr.fﬁehﬁaﬁn;hasidgﬁg‘hié
stigt.  1 havenss&nﬁit, and I‘€hink ;t;isIine;:‘Iisgggest>tha§4
we haveiﬁp.Lémann>y§esent 1t‘anﬂ see_if we’ea§’§ispose;of'it;

MR, Lﬁﬁﬁwﬁ- 71"believevcbpxes have Séén?distribﬁtea7

The enly change x have made is to writ@ a paragraph ta go in at

~the end of the first page af my redraft af Senator Pepp&r s A
sugges%iem._i 1 think;thisrwaulé;ge'inzat_tbe:ené qf;theffirst
page, and then the note would conclude with the second page of

- the reéraft» Evarybody”has‘it, I-éssume;

There was a8 ehange to t&ke out tha wvrds "of epinien“

'»becausﬁ my attention has been éirected te the faat that it is

taatc;agicai to say "ﬂpnsensus of eﬁinion"‘beeause Fconsensus"

.meaasicénseﬁsus'offspiaieﬁ‘

'PROFESSOR MORGAN: Yes. I didn't have the nerve to

suggest it.
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MR, LEMANN: The note would ﬁéﬁ@lgd@ with the g@ﬁ@rél
statement which appears in the légt_géfag?aph of the §@§raf§)§§ |
a summary of the Committee's views. '

JUDGE CLARK: The way this'wgﬁia go 1g that Mr.
Lemann's note is a short first paragra%h téem & lsﬁg&rxéeeané
psragraph then weuld apgear this insert aﬁ th@ hegianiag sf the
third paragraph anﬁ then what is now the fiaal seut%ae@ weulé
heeom@ the final gentence of the @hird paragragh aaﬂ esmple%e
the note.

| CHAIRMAN &;TCQELLQ rﬁges‘ihe final draft of the note
make the asﬁertien ﬁhgt‘the eg#ﬁicﬁ iniiﬁé;éiﬁgaar&ifeéséyaa
néf_iﬁtéﬁéad to'hcid fhat n0 iégts or beéurrén&ga\gesé:be
stated? B | | | : 7 V _ |
| | san&a CLARK: Yes.  $9&1& ycé.Iike té saé'it?'

ca&xﬂaéﬁ MITCHELL* ﬁé.‘ 1 jus% wan%ed it thsre be-

' - cause ﬁhat case has besn thrown at me 80 much,

MR. iEﬁAﬁﬁﬁ Yes, it is sy@eialiy referreﬁ ﬁe. :Thét'
is one of the ﬁbings I put bask in the’ re&raft to be sure that
nobody eeuid say that we were just sticking eur ﬁeaéa ia th@ -
‘saﬂd ahauﬁ it. | | o |

- " JUBGE BQﬁiE& X éeve'theiadégﬁiaﬁ.

Mﬁ LEM&KE* Also in»t§e.adéé& ﬁaragéégg thétli'éféw
I referred to he fact that there had baeﬁ scme minority
criticism of the rula, in defarsace to seﬁator ?epper a

suggestion at éur,fipét sessiaﬁ at.thiS‘meeting thaf tha Eiﬁthri,
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Cifcuit might otherwise think that we‘were trying to deny that
there had been some criticism. |

CHAIRMAN MITCHELL: Et ha@ been moved that the draft
Ee accepted. If there is no ebjeetiom, that is agresd ta

 JUDGE CLARK: All right. One otzaer matter was that
brought up by ﬂean Pirsag under the gre«trial rale, &ule 16

the suggestioa of an additiaa whieh might ceve? tbe se«calied 4
"313 Case" or the protracted 1itigat10n ' Dean ?irsig?

DE&H ?IR%IG% This would be an addition to Rule 16
whiéh bséins,'"in any aetion, the court may in 1ts discretion
direct the attcrnays for the parties ta appear before it fer a
eonferenca to cangider,“ aad them there are six hea&ings of
) ma%ters to ecn@ider 1 propase the aédition to that list cf
the’§¢11§aiag;'

. 3vDGEACLﬁ§KL Just a Qinute, Bean | fgurs:ééula bé
‘(6), anﬁ what is now (6) wenld beeome (?) I take it o

DE&R ?IRSIG* That is right. What would then be (6)

woulé read as follows. |

\‘v':"Wheré prctraeted litigation oflan aetian is probable,
the assignmsnt ef the aetion to & designated Judge fcr the
"direetion and aisposition of all matters thereafter arising
, greliminary teftriai xincluding depasitica anﬁ;éiscovery, |
before the trial of the action.” | - |
. JUDGE §OBIE° Was any queétioa seriously raised abcu%

_ the validity of -that in connection with three»judge eourts?
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1 take iﬁ if they are referred to one judge, the actions of the
one jﬁége would 5@ confirmed by the gourt, wsuléﬁ't they?

JUDGE CLARK: -z'sﬁéula not think there would be any
doubt. It is not intended to override statutes. I should say
if fhere is some feeling that that-is_ﬁstzclsar,'it wggidjgo% be
difficult to put im an “exceptﬁtélauée}ther37 §§§e aééignméﬁt

to a single judge except whekg etﬁeréige:requige& hy»étatnte," '
some words to that effécﬁ." | 7
\ caazﬁmgﬁ“sz?cHELL:~Vwéuagfthere aa:&ﬂy;sbjeatibn'te
.putting‘in'a note iﬁ'amgndingvRgle I6:§eerringte,tﬁe'Pretfyman
. Report éndvstating thag ﬁé ére>of1£he~epini§§.that subsfantiglly ,
‘e§éryt§ing’fhey rseo§men6«theceﬁr?éga?&ihéva‘%hépOWer to do,
80 %hat we cover that Siﬁuat&éa?f i;siudiéé ﬁﬁat?repérttwifh'
-that poiat in mind and 3 reaehed the ecnciusion that the judge
cauld do 80 without any amendment to the rules I,think it
fwouid’be»sﬁimu;atang’tO'the judges ;f wé'haa a notefﬁentioﬁing
. ehééfepert.i'tt:ié a landmark inrthé gab;éeti It would show
f that we have censiéereé that prablem and think the rales are
broad enough as they stand j ‘ : |
:‘JUDGE‘ﬁGBIE; Your id@g)ié thai that Q@uid appear in
the note. o e |
- ,éﬁAiRﬁAﬂ MITCHELL: Yes. You wqﬁldﬁ'élqgjeet to a
‘ncte'like £hat,>éQu1d‘an? - | ) i» |
| | JUDGE DOBIE: No. 1 thinﬁﬁit is fiﬁe. 1 aa,naw
.'going to move the adoption of Dean Pirsig's suggestian and also

AN
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the note aiéng the line that ycﬁ have iadi@atsé.
ﬁ%, ?ﬂ?ﬁ%&j‘l see@gﬁ~the:@9f10ﬁQ‘ |
ga; LEMANN: Could wahégf that $éad égain;wéééﬁ
Pirsig? | | | . |
PROFESSOR ﬁgi@ﬁ?@"z?haée it.
"Where grﬁtfaé%@ériitigéii@éléf'éﬁ‘aétiéﬁ is probable,
" the assignment of the a@tiaa to a dﬁﬁigaateé jadge for the
diraetian and dispaaitxcﬂ ef ail matte?s theraafﬁer arising
yreliminary to trial, ineiuéing depesitian ané diseavery,
before the trial of ths actioﬂ 0o o |
ER Lﬁgﬁﬁﬁ Theﬁ there will be a f@fafeaee to the
‘§rettyman R@port, 1 unde$$taadf -‘ a | |
 CHATRMAN MITCHELL: 1n f&é'n@té}"wifhéut”gbjééiion
that is agre@é to.:""" e » ’ B
JU%GE CLARK. That 13 to be inserted in the . rule, aot
just & note. We will have both. Is th&t the idea? 7"
| CﬁAIRﬁAﬁ ﬁITCEELi' ?he idea is %c havs his paragraph
o (6) in the rule, and a nete explaining that wa have censidered
,th@ Pretﬁyn}an Repert ané believe that wsrything that 15
~rsaommenéad in there a judgs eaa ée. !f yeu want to aéd any» ‘
. “thing in the nate ahaut threeajudge courta noﬁ ﬁrampling on
f»that statute, you ean do ﬁhat. -
o JUDGE CLA&KV' ﬁy final questien was whether yéﬁ want
‘anything in the téﬁt or just in the aate abeut tha threebjuége

- anrts n
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CHATRMAN MITCHELL: I think it ought to go in %%géé L
:ﬁaieb | | :

HE. ?3?@%;‘ The only qé@@tieg I have, which is not
much 0f & question, is that 1 wonder if the §§é§@§ gla@grféé
that is not in Rule 18 on yfé«éfiéi ﬁf%ééééré;"i%fﬁtafﬁé'sét;

© ®inp aﬁy'géfieﬁ, th@}céurt m&? ia itsvéiserétieﬁ‘diréetihe
attorneys far-the’yar%iés;te ag?éaw;ﬁaféf@[ié;ﬁbﬁ a conference
to ggnsiﬁér” these various tﬁingé.' AréAtﬁéfaétb#néyé’éﬁé'thé
eouré»geing to consider tﬁié_@aegtiéa;?aiséézby £h§ aééitié§a1
thing? | o o
CHATRMAN MITCHELL: Why. not?
'MR;,QRYQ%b I an ju&t Wené@ring if it should aat go
in é’seﬁéﬁatefrélé rather.than in this“rnla, that:&g ail.
CﬁﬂiEMQR_EXTCQEL§@  It raally‘is a grewtrial mattar,
,vsﬁbééibﬁgig; I b@ii@?@ that is the placa for it.
MR, ?&Y&%~- Xt ig a éir@ctica of the esurﬁ iﬁa’t it? 
CHAIRMAN %ETGHELLe,xFi§s§g ﬁhere aaght to b a limia
tation on tbe“numbef of @zhibits;': RS 7
MR, PRYOR: I am not questioning the m#ébmoiféé |
'ﬂﬁézaﬁéﬁlﬁI?CHgL£éi wheéé waﬁlé’it>§a.go?e apgrbpﬁiate,
in your opisian? : | | |
MR, ?R?GR. Am I suggeat@d } an jus% wead@riag if it
:-aﬁealﬂ net gc in a gpegial rule, a %@garata rulee ;t;ig_g_

éireetisn-af/the:eeart;4at is:net something tﬁat the attéfnaﬁs )
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have anything to do with, it seems to me.
 CHAIRMAN MITCHELL: What is your pleasure about that?
JUDGE DOBIE: I would rather have it go in Qérex
I think it is bad, unleésJi% is,esseﬁ%iél,-té.éﬁt in a new rule |
where you can cover it ander the old ones. | /
JUDGE CLA?K: 1 don' t mean tc fereeose it at all bn%
- you may remember myUsuggestieus~in Hay,ware<fer a Separate:diSw
- covery rule, which was'rejectéd at thai'fime;. Ybu can always
vreconsider, but at that time we thcught it unéesirable. |
| ﬁR. LEﬁAﬁﬂz A'segarate digae?ery rule?}
JUDGE CLARKQ"xn‘protréeeeé 11t1gatién"eises; ﬁuéh
'like fh;s. The general 1dea thsre was that it was unnecessafy,
t&at it ee;xd be dene;' Of course it 13 still unnecassary, but
gerhaps it is less markadly surplusage to put it in here. ’
I think that was the ebjeetion before,;thaﬁ if we put it 1n
discovery that might have raised some question abaut it, it made
,! it séém‘tbét yoﬂ,haé»to have itﬁia;~and sa-for%&;_'Q,
o KRa:ERﬁﬁas I am nbﬁ’éﬁjaqtihg;téit‘ {'é@_éﬁsiiraisg
:'1ng tha question. - o | |
| ~ CHATRMAN MITCHELL: 1If anybody has a motion to put it
in some other rule, it will be submitted |
: KR;>TQLMAH‘. It 15 really a sgrt‘cf calendar deviee
';far the ju&ga, is it not? We have a rule, 79(2), wh&eh apeaka

of ealendar.

CHAIRMAN MITCHELL: The whole tone of the pre-trial
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rule is that the court take hold of the issue and deal with
delay, surplusage, and all that sort of thing; and ;ésee@ékée.
me that this is an appropriate place to put it in. | |
JUDGE DOBIE: General, I fenew my mﬁﬁieﬁiﬁhéiiiﬁ'be
put here as inéieated by Dean ?irsig, with a note., B |
CHAIRMAN MITCHELL: It has been meved ‘that the":
matsrial we have talkad about be put in the pr@»trial rule.
'Is there aay objeetien to that? Ef nnt 1t ean ge ia a8 planned.
JﬁDGE CLARK: Ve were diaeussing and E thinklwe had
substantially finished our éiseuasien of Rnle Sﬂ(b)q Dee@
anyhedy want te bring up anything furtke?? Mante. you haé some
threatening mien 1ast night didn t yeu? /
MR, LEMANN: Some what?
JUDGE CLARK: Some. thrasteaing wion, meive-n,
ﬁR‘ iEwA§E~. I'was aﬁkinnghat wag finally decidéé
with' respect to the material fallewing the 2irst paragragh and
1 think that was disposea of.,' | o
| VJQDGE_GLARK’ 1 think it was.-.*' ‘ |
'CHAIRﬁAE'EITCEE;L°'tI thought we diﬂposed of every«
thing there. R '>f - « .f B 7”;5
 JupGE CLARK: We adopted all of (c), puttiﬁg ‘that
'first sentence of (c) up earlier.<" o | / 
. PROFESSOR WOORE: Including the?laﬁ£ §entéuce_ab9ut
c¥obe-appesl? " | | .

 JUDGE CLARK: 'Yes.
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DEAY HORGAN: That is whaﬁ 1 wasg wend@riég a%eﬁ%r
Bill’'s notiba was %hatrthat oaght to be rephraaeé. Isﬁ‘t that:
right, Bi11? - | | o
| PROFESSOR MOORE: I would leave it out altogether.
DEAN NORGAN: 1‘w¢u1dn?t._ : i D |
JUDGE CLARK: Ga that,AI am nct‘vs§y suéa ﬁow mueh
‘7 we nes§~iﬁ. Gf ceﬁrse, aur autharity 1s Meore s Fsderal v
?raatice, paragrapk 850. 15 "Cress asaigaments cf error by
| appeiiee &s g?eund fer new %rial " | o
PROFESSOR MOORE:  Bq§ that is not a cross-appeal,
|  3§§$3 GiAﬁK° rﬁe aughélnet %e‘hﬁvé a eros&éagpeal.
DEAN ﬁeagéﬁe' ?hat 18 exactly the paiﬁt, but what

'Bili says here 1:{"bring up fer revieﬁ tha ruling of ths trial

v eourt oa guch m@tien for new trial . what he is insisting upon

i@ that yeu éon’t appeal an the ruling with refsrenee te the
motioa fer new triai beeause that is non«appealable, buﬁ that
’ith@ @rr@rs ghieh.were eonsidered on the mation fer new trial.
I sheulé think if you . briag up for ravisw the ruling of the
'trial court on’ the e?rars allegad in the motiea fox new trial,
'you wouid maet Bill's geint, ‘and yeu weuld hit exactly what
_Reberts meant ia his opiniona;}"tb lbl (

; JEEGE CLARK" There is no reviéw,raeéé§ding te
‘Vproesstation,in th@ federal eaartﬁ en the rnliags an the weightl

}af the evideaee as to a new trial ‘ Yba may have review of e

H -
1. <
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rulings like rulings on the adais&ies_ag evidésae.‘

DEAN MORGAN: _That is wﬁat 1 méan; |

JUDGE CLARK: It would make it all very heavy, but
of séurse you ceuld say "bring up for revie%, so far as re-

viewable, rulings of the court, or yau could say as you sug-

gested o

DEAN ﬁQRGAﬁ; But am 1 mistaken and is Bill misﬁaken
ia;shfiﬁg that you eannet on an appeal from the judgment allege
érrcrs4c£‘the court in denying the'mntion for‘a new trial?

‘>JUBGE CLARK: 1 think that 1s”a¢rreét,faeeérding-to'
pratestation. o H o

DEAN goaeax Whaﬁ I do, of éoﬁrséf 1sf§ésign the

same errers, h@eausa I have already got them in the reeord‘

Isn't that righ% Eill? ‘
| PR@FEESG& EGQRE Yeé.

DEBN M@RGA% Sa, according te his metion,'yau could ,1
say "the rulings on the errors dealt with or allegad or
specified in the motion for new trial "f'

| PRGFESSOR MOORE- That 1s 30% the same thing that
RoSerts‘was talking abcut
o DEAN goaeaw @ think it is.

1 PRGFESS&R MGORE-- Suppose the trial eourt éesies a

motion for juégment noﬁwithstanding the verdiet and ‘the

‘ defeadant appeala ! Roberts said that the ﬁlaintiff aught to o

have the'right to;crcssfassign’errars,for‘the pu;pese of
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defending his judgment in, say, the exclusion or admission of

testimony which, although he recovered %hé vgrdieﬁ if the‘,

aypellaﬁa court says under the eiraumstaaees 1t shoulﬂ %a set

aside, he can say, "Because the errors were §rejuﬂieiaz ﬁe me,
I am entitled to a new ﬁrial w

Dﬁaﬁ MORGAN: X think Eis objeetive waa ﬁo have the

» whcle case &stﬁleé on th@ oa@ appeai i% seems'ta me, 1nstea6

of having him ge baek aad maka a motion for new trial and aasign

all ﬁhe kinds ef errors ha weulé on a mctieﬁ fer a- new trial

He makes & motiaﬁ for a&w trial net enly on the greunas of

the insuffzeieaey of the eviéence, but on & lot of grounds‘
CﬁﬁIRMAN ﬁITCEELL* anbe I am wreng, but I got the |

impression that what acaerts was driving at was that if a

.moti@n in the altarnative had been made beiew, even though the

’eeurt granteé the motiaa for jndgment notwithstanding the

verdict he weulé go ahead and deeiﬂe whether,,if that shauld

be set aaide en appeal there sheuld be a new trial in order

~ to aveié a’seecnd apgeal. Isu‘t that'what he was ériving a%?

 DEAN aQRGAﬁ-‘ Exaetiy.

caﬁxagAﬂ EITGHELL’ Does this aeeemplish that resalt?

ER LE%AH& Yes. It says there must;beva eeaditianal

*rulia§ byrthe.district?éeuft:"I asked fesﬁefday'whét.hnpbéﬁed"
vgf'hevdian*%'aé it, and 1 was tezd that he ‘has to do 1t that
he 13 told to do i% tha% 1t i§ unthinkable that he wauld not

:ée it.( Tben Z toek a laok at tha laaguage ef eur erigiasl

R T I
i ERY Pooita I 14 # A P [
S L B AT AR R ‘ i K . U
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proposal in zsa% and 5 find we haé a ssaténee in th@r@ to @ever
the case where he might not do it, so evid@ntiy e thaugh% then
it was thinkabl@ %hat he might not do it. Onm page 107 of our.
reﬁért, 1!&%8‘37 %hreﬁgh ?zrrsaé* e

"§n case tha disﬁfic% eca?ﬁ kag reffaiaéﬁ frem ruliﬁg

upon the m@tien for a new trial whea granting the m@tian for
’-judgmaat, and %he judgment is rsversed on apgeai the éistriet

_esu?t shall then dispeﬁa gf ths mefisn fﬁ? new trial ﬁnléﬁs the

appellate eeurﬁ ghall hava;otﬁerwiﬁ@,ﬁrdereéa” f ’

That doss not seem to be in the present draft.

Perhaps it shaulé not be.~ I am jnétidiﬁéétiﬁg your attention

to i%._ ‘ ‘ ’

JUDGE cLaak? Let me suggest that if ﬁﬁberts had not
raised the quaation an& talked about eross—assigament of
errcrs, and«se on, I dca’t anit@ see hew there eeulé have'b@eﬁ
any questiaa abeut it, beeense ever aad ever 1% is stateé 1n the
cases and wa gc on the tbeary that yau affirm the juégmeat for

aay goaé r@asna, net aec@ssarily the reasen %he geurt may have

~gorie on. I don't mee why thaﬁ weuld nat ecver iﬁ.

Another way, 1f yeu wanteé to'spail 1t out, is te
fellew som@what the language Rabarts asad.u This is 8 geqﬁ deal
what he used, B zhink 8 11%%1@ impravament on it. Yeu ean Say
“bring up fe% review all errcr% @f iaw,“ whieh ia the expras~ _

sian he uss& "allsgsd by %h@ aﬁpeII@@ ta aullify aay judgment

',"'on tha verdiet. "'fIithigk ﬁ%at»wealé3§¢=i%,an§/perhags;maks it
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clearer, anlyragaia I should suppose that wouldvbe almost a
trulsm of law. The appellee, ﬁaving wéﬁ,‘éaﬁld<now assig#'any
- ground, I think, to sustain his wioning, and therefore it'may
not be necessary. I1f it was spelled out, how about this?

DEAN MORGAN: I think that would take care of tﬁe
notion that a ruling on a motion‘farvnew,tfial is not apﬁealahle.
That is the thing that is worrying Bill. I think we:Ought; if
posgible, ot prescribe a piocédure which w11i g;t thefeaée
. settled once for all,oﬁ a single aﬁpeal, - ,
| VJUBGE,CLAﬁK: How aboufbthis thing?bbfhis laéguégé
;Would be a substitution in the finai'sentence and-a‘hélf,r
beginning with the word "review." f |

DEAN MORGAN: Where is that, in ()7

- JUDGE CLARK: Page 49~ofvmy‘september draft, the last
sentgnee.

ﬁEA&'MORGAN: Ygs; that»is right.

JUDGEVGLARK{ Iwill read the whoieTsentegee'aaiit
 would be with this modification. |
| ﬁﬁﬁ aﬁﬁeal :rom a judgment g#é#ted on é4m9tion-fcr’

jﬁdgmeat,na£Withstaading the verdict shall of itself;'éfthoat

. the nscg#sity-of a cross-appeal, bring up for review all errors

iof law asserted by the appellee to nullify any Juééﬁenf[oa the
verdict.” | .
'CHAIRMAN MITCHELL: Suppose the court below has

refused to grant judgment notwithstanding the verdict but on
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the alternative motion has made an order granting a new trial,
and then that case goes to the court of appeals, thé'party‘

appealing wanting Jjudgwment ne%withgﬁanﬁing the verdict. BSuppose

the court grants it. He hasn't aﬁythigg to do about %he mati@ﬁ

for new trial, has he? Why bring up any qu@s%ien abeﬁ% the aew

trial if the court of appeals has deciéed that i% was a prﬁgar

| case fer juégm@nt notwithﬁtanding the verdiat? That éisposes

af the yessibility ef 2 new trial.

JUDGE CLARK: 1 think that would. That is one

gassibility for the appellafé eau?t.'vgba sée, this is an N

endeavor to give the appellate court power to do various things

Without~?équiriﬁ§ iﬁ %é start eéaf} In tﬁaﬁ event you wcuidn'f
need anything more . aéievéf; iﬁ:thQ‘événf tﬁat a mcfioa for &
new trial has been grantsé in tha trial eoart the appeal comes
up ané 1s gaing te put nver the peint that there shauld be arr
reversal for 3udgment on the ?erdiet, this grovisien now would
not allaw the appellee - that is the one wha get the metian set
agide in the trial eourt -« to say, “Even 80O, because there wgre

errors in the ecnduet of the trial to wit, in the admigsion cf

suah»aﬁé«sn@h evidence, therefore the motion for new trial must

stand." |
CH&ERH&& yITCEELL: :?bu ﬁeaﬁ'the e?@erifor new trial,
the alternative oréer L
| JUDGE CLARK: Yés;;'

MR, LEMANN: ~You put a case, Mr. Mitchell, where the
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appellate court felt there gﬁsulé be a judgment ﬂééwitégt&éﬁiﬁg
the verdict; but suppose the other cagé'wh@ra the apgeiiété |
court éié not think that and then the argﬁmsﬁﬁ w&uié‘@ege
whether there sheulé.be a new trial. I understand the purpose
of the discussion is to give so@e‘way by which that céglé be
passed on on the appeal. | | | |

CHAIRMAN MITCHELL: But the appellate court has no
ﬁusiﬁe$s to pass om it. It is.aot»an-appealablé'eréefs’»if fhe
lower court in the alternative hag‘graﬁteé new trial in the
event the judgmeﬁt is a@t{&sidé, that is the end of it.

MR, LE&&RN: Suppose hefééniediit. He can do it
either way; as 1 understand it. -Supgésg he denied it, suppose
he denied the motion for new trial, isn't thai roeviewable?

'CHATRMAN MITCHELL: I never understood you could
appeal an.thati | | | | | |

| ME. LEMANN: I should think you could. Suppése there
had been serious errors committed. The trial judge does not ::
think so. He éays, ﬁThe ingtruetionsiwere'§r0§erly givén, the
eﬁaelwas prope¥1y ccnﬁueted,’and I deny the motign,ﬁ, 1 aéould
- think that would be reviewable. |
JUDGE CLARK: 1 think you have to make the distinction
jthat Rebeitg,ﬁas tiying to maéeinerrd?s'alleged in law.
I'éqaft think you can deny it éd'far as it is baséd,on the
weight . the év#d@nce. That is for‘tha'trial juﬁgéd- 1 think

you can bring up any rulings as, for example, rulings on



16

499

on evidence.

~

MR, LEMANN: And errors im charging.
JUDGE CLARK: Yes. That necessarily thén_gﬁesréé
the question, if there is e?roé, was fhe error suffigiéat>%ﬁ'
réquira new ﬁ?ial?$
DEAﬁ MORGAN: Yﬁu rely en'tﬁe origiualvfuliaé ?ather
than on the denial of the motion. | I
CHAIRMAN MITCHELL: I don't like the clause as itﬁf
staﬁds. It looks as 1f the questien of granting or éenyiag a
motion for new trial i& a matter for the apgellaﬁe court
I have alwayg understood that ﬁhat is ﬁhe end ef it.
© JUDGE CLARK: Framkly, I don't. think it is very neces-
gary, for the reason that I stated. | R |
| CHATRMAN yz?cﬁgzgf E tﬁiak‘iélié safer to leave that
1ast elause out ané @ay "An appeal frem a judgmsnt shall bring
up” thus and sa, ané let the eﬁu?t of agpeals apﬁly what it '
thin&é the law is, their right to consider & motion for new
triai and their d&nial or granting of it. |
»'sﬁ.vLEHAHNs‘ Why 1sn t the langnaga of our original
déaft'bettér-ﬁhan the 1533@33@ which is now proposed, ﬁr;r.
Repdrtér? - | R C
 CHAIRMAN MITCHELL: Read it.
ER;;LEM&§N§ The 1hﬁguage of our proposal apparentlyv
was identiéai with the language of the draff on page 49 down

through the sentence ending in the middle of the sixth line on
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page 49, and then we have the feilawimgfiangaagé inléu?4iééé}»‘
grﬁpasgl which does not now aggear« | | - R
"In case the alternative motion for new tﬁiai hésrl
been aeaéiticnaily denieé and the jadgmsﬁ% is r@v&rgaé on
appeal, sub&eqaent praceedings shail b@ ia a@eerﬂaaee with ﬁh@

eréer of the. a§peilate aogrte In ease th@ éisﬁfiﬁt eeur% ha$ ;

_refrained fram ruliﬁg upon the motioa for ﬁQW %rial wh&s

'grantiag the motien fG? judgmeat, and the Judgment 1@ zevaggeé

on appeal the ﬂistriet ceurﬁ shali th@n disﬁﬂs% of ﬁh@ mstien =
for new trial ualess th@ appeilate eaurﬁ shail have @th@rwis@ .
rardergd W ; o | | H
CHAIR&AN ﬁITCEELL. The?e is one thing aﬁeut that
that sort ‘of gag& me, ané that ig thaﬁ aoberts has saié that
tae trial judge mnst pa&s on the motisa fer new trial ea the

auypositieﬂ that the eeurt might set>asiéa'tbﬁ-judgment, aad

'you are assnmiag th&ﬁ ths trial eourﬁ &aﬂ uegiected tc do what

, Eobsrtﬁ aays he ﬁust de. |

'NR~ LE&AEE% I thiak it happea&, and may happen.
I doa t think we eughﬁ ts be blindiy bauad to follow the 1$n~
guage %haﬁ gobarﬁs wrcte, without the benefit of the kind of
discussiens that wa have here, fer exampla. o 4
'  DEAN ﬁQRGAﬁ' Certaialy yau onght to have it mandatory
on the trial ja&ge to pass on the motion far a aew trial.: Many
af th@m w@n't 1f you put it yeur wayv | |

MR, Lﬁﬁéﬁﬁz The preeeéiag 1aaguage 5ays thst he shall
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do it; This is only to cover the case if he has net aﬁd ﬁéis
says then he shall do it when it comes back fram ths a?peliate
court, unless the appellate court says samethiﬁg to the eentrar&,
which, if the appellate court follows Roherts, I shou1§ suppase
it never would do. |

You have to look at the whole Iangﬁage'tégétherf We
 have if in here. FIt is in tée preceding languagebef thé material
now submxtteﬁ and it 15 also in the yreeeding language of our
1946 draft that the district juége is ta do it The language
which I Jjust read is to cover the situatioa if he overlooks
doing it or fails to do ii. It says that then ha'mﬁst'do if
unless the appellaﬁe court says something different. This is
the sort of thimg that I think it pretty hard to follow witbout
the ianguage right in front of you. it would be for me.

It does seem unfortunate that wé are not able to draw‘
a §impie rﬁle,thétrwould give'wide, éémplste power of action
in the proper way, wi?hout taking so many words to say it.

CHAIRMAN MXTCHELL' If it had not been for Roberts'
. opinionias to the practice, if the ugp@r-court set,aside the
lew§r'ceurt’s oréef in graniiﬁg judgment netwithstinding the
Averdict it wcnld neceasarily and naturally remaad the case to
tha district court to cﬂas1der the motion for new trial, but
Rcberts $ays he must bave dcone it in the first place. ‘It geems
‘that it would be assumed tﬁat‘he had,éisobeyed:tbe previous

séntence in the rule in failiﬁg:to pass on the,&atiog. Could
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they not still ?@E&ﬁé the case aﬂé dirvect him to. §asg on it?
DEAN MORGAN: Surely. | - .
CHAIRMAN MITCHELL: If that is so, Wﬁy do ée;ﬁééé’éé§\

go-called eross-appesal? |

MR, DODGE: The draft in 1946 was different from this

one, because it made it discretionary with the trial court

whether or not to pass on the motion for new trial. You have
to read the subsequent language in connection with that.

CHAIRMAN MITCHELL: Roberts thinks he ought not to

have any diseretion,"tﬁetfhé cught to pass conditionally on the

alternétive matica,rao that in‘tha ééent tﬁe judgment is not
alloved to stand in the court of appeals, he has disposed of the
questien, whiéh is a trié1 cou§% quéstié§, éhether there should
be a new trinl. :

| JUDGE CLARK: This is ali daelsratory. This is an

a%tempt ta regalarixe and make ciear and state the precedure

‘at which aeber%s was aimiag there. ﬁow much we ﬂead to teli

what is se i@ always a questien ef §reper phrasing, I suppose.

I am 1nelined te think that this is gilding the lily more than

‘Vwe~neeéqte; B ¢ think_ge might ag well 1@&?@ it out ef the rule.

DEAN MORGAN: 1£ you were down in Tennessee you would

" .not ihink'so;' i‘cén teil you'that :ight now. %é had a case

jusﬁ-r@eeﬁtl?{ﬁhere the @istrieﬁ:éudgs saidi~“That‘might be

~aii'righ%-for'washingteﬁ;-but it just won't go here." He

wouldn't even follow the form. -He held demurfable a motion

S
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to dismiss a pleading that was squar@1§ within the form. o
There is no use in your thinking, because &és%'jaéges §é'§$ééé
things as a matter of coursge, ﬁh@t'aii of %hém are gaing to do
them. If they have éireeiign@ they ave 1ég@1y to do it 1%
they haven't &irectiené, they a?s nat likely to ée it. |

CHAIRMAN MITCHELL: Let us take the éaéé‘whééé‘tﬁe
mcﬁi@ns'iniﬁhelaitergati?é_ﬁéve beén mééevbeiﬁé»éﬁdothé%rial
eogrt ﬁaé 5eni@drjuégmeaﬁ nétwithgtagﬂihg the ve%diet,:qhieh
puts him up against the aite:native:mciiah fér‘a aéw ﬁrial,'ané
heAmakés an oréér granting éi déayiﬁg §haﬁ°1'%hy shéui& there
be ényrreviewzef’it?- | | | |

DEAN MORGAN: If he grants the motion for new trial,

- you have to have i%; thattis all;i Tﬁen yéu can appeal from the

judgmeﬁ%."envyouz gppealffrém iha‘ju6gﬁant yeﬁ5eanfassiga the

errors that were made 1n,ruiings‘d§riﬁg the t?ial,

| CHAIRMAN MITCHELL: You mean the judgment after new

DEAN MORGAN: Exactly. 1 see what you mean. Whether,

after judgment in the new‘;rial. ygu'caﬁ‘assign errors in the

| first trial? Is that the idea?

CHAIRMAN MITCHELL: _You said the judgment. I wanted

~ to know wparé there would be any judgment until theiﬁew trial

was had.
DEAN MORGAN: That is right. If the new trisl is

gréaﬁeé} then thareﬂis’pé?@ay 6fﬂre?iewing.ﬁhé firét,t?;&i;‘as ,
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trial, ﬁﬁaﬁ jaégm@#& is enteved yeuraée in pﬁa&tieallyvéﬁé”;f
gamsasiiué%ina é@ if no motion for & new trial ﬁgér@v@? @@@n'f
nade . @h@é‘jﬁégmﬁét igigateraﬁ @ith@u% aﬁ? m@tiéﬁ for a'éé%'
trial, you ceféainly can aasiga %he errors tha% aecu%red éuring
the trial, @rrsyg in raling on ﬁvideﬁc@ aﬁd in th@ @harg@ to -
the jary¢ ’§sa’t that‘?ight?i |

 Jupcs Qaszg:f Yes.

- BEAE ﬁ%ﬁ@éﬁ“ It eertaialy always was trué. Th@a

’When the judgmea% netwathgtaﬁdxng the verﬁiet is graﬁted you

hav& tha sane situatiaa. | o
- ﬁﬂAiR§éE EETSHEEL; This brings up fer ravi@w th@
ruiing of the %rial eourt on sueh moticn for new trial
SEAﬁ %@R@Aﬁ .§§ haven?% th thgt yet, ”W@'havea’ﬁ
any matian. | R 1:'A: EAREE
| ,   Cﬁéfﬁﬁﬁﬁ Mi?&gELL* wé §a§éj§ ﬁotiég} §u£ #6 order.
; ﬁﬁax ﬁcasﬁﬁ~' Exaeﬁl?;ifr '7' o '_" »'» :
u"f caaxaxax ﬁiTCﬁELL Thia whale prsblsn arises by
making tha metians ia the alternative.v“ :

ﬁEAﬁ ﬁ@RG&N' Ii the juﬁga@ Gbsyed thig, ysu would L

havs a mation for new trial passed on eenditienally« =

Cﬁﬁlﬂ&éﬁ ﬁlTCﬁE&L.; Why gheuid th@ eaurﬁ 9? appsals

: b@ fiééling with that when it 1@ going to sat asiée the order

graatiﬁg the new triai?
sEAﬁ ﬁﬁﬁsax,' @aey are nat geiag te aet asidg the

oréer graating 8 ﬂéw triai ?hey now hava this 3udgmaat béfere
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them, the proceedings below. They say that ruling was %feﬂgi'
and thea %hey will look at the raiing of the triai asurt wi%h
refeveﬁee to the new trial,

@Hﬁiﬁﬁéﬁ §§?653L§ 1f he has aéaiéd i%;'tﬁatTié oné

thing.

ﬁgﬁﬁ MORGAN: ?if he has denied it, if théﬁ'feﬁersé'aéé‘

B he has denied A new ﬁrial th@n th@ aggaliea sheuld be ailaweé

: tc intergose things to gﬁsw that ﬁha aew trial @heuld be granﬁeé.

€BA§R§A§ gi?ﬁﬂﬁ&Le” I prefer to 1eave this out ané

llst the lnwyers wrés%le with it on the basis af what they think

B Eoberts intenéed ta be tke rale. If we den t eay anythiag ab@ut

1€ then Rcberts egiaion may cantrai it

EEA& Mﬁﬁ@éﬁ*v Y@s, t%at i@ righﬁ.‘ If we say what

§

| aeberts' epiniea sayﬁ, %hea we wili eentral it zsa t ﬁhis '

sentence gzgetically frem Reberts ‘epinion?

JUDGE CLARK: Ths% is where 1t started. 0f course,

'::‘hiﬁ term was “ercs§~aﬁgignmeat ef srrers of law.“

§E§§ ﬁﬁRGéE' That is right.

J%E&E enaaga; Fraakly, we are trying to get away from

’the exgreasioa, “aross~assignmant.“

BE&ﬂ H@E&éﬁ* Yéﬁ, snrely. 'ﬁe'éaﬁ‘t‘wéat cross-

 assignment.

~aungE cLﬁax, Teisﬁaé egﬁegeiit 15 8 ﬁgaifiéaéiaﬁ;'

.bat aabarts 18 the man wae starte& a1l %his, yes. -

| DEAN g@aﬁaﬁ*',¥ast R
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_ JUDGE CL&RK: The last that I read ?éu @aﬁié §§‘@@g@
in t%@ language of Roberts, ai%hﬁagh g%iii not comgle%siy higg

becaus

e he gai& that th@ app@11®@ may @regs«asaigﬁ, &ﬁﬁ @@ OB.
MR, LE&ENE» Could we gu% it sege%hiag 11%@ thi@?

I am sure what I will ﬁi@ta%@ is fuli of halgg, but I suggésﬁ

a set af rules ragding 1ike thigﬂ '

1. é ﬁaetian for juégmem: netwithstanding %h@ vardm%
shall aiwayg be de@meé @a embady a moti@a far new trial ‘That
is Dean Qirﬁig 8 paiaﬁ. . | |
2. zf the me%io§ fa?‘3uégmeéf_aétwiihst#n&ing_th@

verdict is grantéé ths case will enﬁ anﬂ the casa will be

,ﬁarwinateé 1a aeccréanee with the judgm@aﬁ. and the uns&ceessfnl

. psfty in the lawer @ourt magrappealg- ThereAshallrb@ no

neaaasity for any eraasaasaignment ef errers,;
I am trying to get the paints in.
3. If the m@tian fer judgmegt ﬁotgithstaaéing tha

vsrdiet 1s &enieé ths 1esing party may apgea1~_ lf the upper

-fcourt helda that tha metien shoul& hava b@@ﬁ graatad that will
" end the ease.v 1t the upger eaurt helds fhat th@ matian waa
V_prcperly denieé, the upger conrt shall remand the @ase to tha

'distriet eaurt e anﬂ it 19 at tﬁis partiealar peint tha% we

get in treuble‘ N . |
_ DEAN goa@&&«'3?@%_hsyg'a11_tééfrest;géa;t_figaz in
this rule.. | : |

f;EE,JLEﬁAﬁﬁé_}iﬁ;tﬁsjaéper»eqﬁrt'%dlés‘éhat the motion
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should aét‘have been géanteﬁ, then the guestion is what ha§§9ﬁ§ 
to this mew trial. Isn't that right? That is the district
judge's %ﬁgina§s° If the district judge has granted a new trial
there is ﬁﬁé\ﬁ@w trial aand there is no appeal fﬁsm that‘raliﬁg.

If he deai@% the motion for new trial, them your appeal is not

from tae denial but from the judgméﬁt emtersd upon the verdictc

Thaet is right, ispn’t it?

JUDGE CLARK: If I may suggest it, it seems to me
that what Monte has dcﬁ@‘is té,gfi%a'a West'Com?any's headnote

of the rule here. You know what %hé West Company's headnotes

are. They ave good eﬁdeavors.

ﬁﬁv'hgﬂﬁﬂw'= rpn @er effarh,v '

Jﬁﬂ@g C&Agﬁ’ Samatim@s they don't get inm everything.

I r@aliy don't beliava ﬁﬁat you have add@d anythiﬂg
to what we have. Vitfsaems to me you have made in some resgeetﬁ
merellanguagé, éﬁd'i% Qeuid have te be done over. ﬁhat ?Qﬁ are
éaing, of gcurée, is to try ﬁs ecver the same ﬁhiﬁgs

Mr. éhairman, wouldn't it be a good idea and wouldn'ty
it bring i% to a heaé it yan asked for a vete on either one @f ‘
two gﬁ@gesitians? I think this weaié cover it. There could be
stha? altergatiyeé, but I think this réaliy;makssrthe' |
alteénativas% Thé first wéu1@>be i@aving aut.tké lastiﬁenteﬁee
of that first paragra§h on page 49 anﬂ the E@ﬁﬁﬁd, ér

alternativa, would be ﬁutting it in ia the laat 1anguage that

: Evgave, errars of 1aw, aad;EQ fer%h.r wealdn't that cover it, |
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Bddie? 7

ﬁgéﬁ'ﬁﬁﬁgéﬂf That is exactly what I would like.
I don't wan% to @@ﬁtiaue the debate any ianger. ﬁé a matter of
fact, z dﬁuhi vgry mﬁ@% wﬁsta@r it i@ worth it. 1 wighlyﬁu
would put th@ @seaﬁé one fi?@t bé@ﬁ&&@ t&% firgtisﬁ@vmighi go

thraugh and 1 weulé want to vat& agaiast that qaalifiea%ien,

that is ail‘

Jﬂ@&@ B&EEE. Let @ put th@ sacond one.

Jﬁgﬁ& CLARK: Ba you want m@ ta read th@ laaguag@

_ag&in? Qo you hgve the iaﬂgnage? “

' %R ﬁ@ﬁGE ' Z éen’t ses why you a@eé that secaa& gon«

' té#ee@ it daals with an appeal by ﬁhe plaiﬂtifﬁ from an erder
\fox judg@ent natwithstanéing the verdi@t aad the ﬁuestioa @f
ﬁ’th@ ruling of ths trial eaurt oa tha meti@n fer a n@w trial is
,wholly immateria! exeapt 1n the rara c&se wh@re a fallow moviag
"ﬁer judgmen% notwitﬁstandiag th@ v&rdieﬁ haa alsa aeaplad it

‘twiﬁh a metieﬁ fer aaw t?ial

ﬁEAE ﬁsﬁﬁaﬁ. Th&t iga’t a rave ease._
: gﬁ;fﬁﬁﬂﬁgv- That is & vary rara easa._f

ER LEE&NK«_ Bnder Baan ?ﬁraig ® amenﬁﬁent weuid it

%ﬁ BﬁBGE*; ?e hav@;left iﬂ h@ra the faet that it is

»”egtiouai wieh tha dﬁf&ﬂﬁaﬁt @ho. an ﬁr ?ryer saié yesteréay,

13 g&rfeetly satisfied with ﬁh@ verdiet if tha vardiet 1@

'~smalier %han the ameunt he offered It is enly in that rare

I TR B
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kind of coupling of a mbﬁiag for new trial by th@;@afeﬁéaﬁ%”

with hig motion for judgment Q@%@itﬁ@%@ﬁﬁiﬁg %h@ verdi@ﬁ.¢-

1 don't see why you need to ce&gl@ this by gaying th&t if th@

plaintiff a§§@aig from & Judgament s&@%iag agia@ the veréie%

on that motion the plaintiff, without cross-appesl, can bring

up for review the ruling of the trial court on the motion nade

by the other side; in the rare case where he makes such a

motion, @ﬁp?ieméﬁtiﬁg hig:matieg fef"juégmsnt notwithstanding

»ﬁhe verdict witk-& motion for new triala ?h@rruiings that we

are talkiag about are on his m@tion, aaﬁ we are giving the |

plaintiff th@ right, without the neeesaity of ar@ss~a§paa1 to

- briag up ias'r@vi$w th@»ﬁulzag of the trial court ot such

motion for new trial. He has appealed from the ?inal decision
granting the alternative judgment. I don't see that it is

impertaa% to spaeifytthét he may'igneaﬁné@tieﬁ %ith that métisa

- argue on aay rulings of 1&% whieh tha court nay hava ‘made ia

the alteraative en the. 6efeﬁdanﬁ“s supg@saé m@tiea fer new trial.:
JUDGE GL&RE: Mr. Dedg@, the eeurt would havs to do

this, and yau are Eat suggaating ﬁhat there i& any way that

the &ygell&%e‘@eart éeui&:stoy itﬁ@lf.fr@m éagng'this° I think

it is a aseeasity fer th@ gﬂpsllaﬁa eaurt ta aessiﬁ@r all

=errer$ to gae @hat finai 3uégmen§ shculd be aatered.

MR, E@Dﬁgé Yes .
- JUDGE CLARK: In other words, I think this is & clear
statoment of existing law.

Lg : I ©oa
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DEAN g@ﬁ@ﬁﬁz in ?@E?.jﬁﬁigéiﬁéiﬁﬁ.if ﬁigﬁi bé.?afs“,”
for them to do that, but in Minnesots when I was there I

practically never saw & motion for judgment notwithstanding the

‘verdict that was not made in the alternative. It was a éséé;i

very rare situation.

CHATRMAN gaz're‘ggmp Au "éhaa Roberts 18 trying; to do

is to say that the triai ﬁ@urt aughﬁ t@ a@% adaitiaaaily an'

that mation for new trial 80 th@ myper saart kaaws whe%her it

shall grant juégmeﬁt gotwitb&taaﬁing the vardiet or ailaw i%

_tq stand.

| Eal'ﬁﬁﬁﬁﬁz- An apgeal frem a judgm@nt granting a

motion far judgmeat ﬁnt?ith@tanéing th@ vsréi@t shall briag u@

‘ all qu@%tians ef ailegeﬁ arrer iﬁ th@ trial eeurt,‘

. DEAN' MORGAN: Tha‘%: 1s whaf; 1t 1s.

‘Jnmg cm*ggv As a matter of fae‘&;, M. saoom hag

' given me a sentenc@ which gays just th&t and wauld ba a aabsti»
.‘rtute far that This ia the s@nteaee Er ﬁoora wrote, ané I
':;‘6aﬁft see why thi@'d@asaft eovar»ita }i thiak it-is»wha; you are

Isayiag.l

'“An appeai fram a 3udga@&t grantiag or éenying a metion{

. for judgmea€ nﬁtwithgtaadisg the vsrdist shali bring up for

. review 311 raviawahle @?rers against aithar the aﬁpallaﬁt oy

thelappellas‘"
%R, DQBGE*' i thiak th&t ig @ueh b@ﬁt@r than i%is.

ﬁﬁéﬁ ﬁ@ﬁ&éﬁ* I weul& be glaé ta ﬁake that




5@@@%‘@@33@5' 1 wove that we adopt ﬁhat.

VR, DODGE: I second the motion.

CHAYRMAN MITCHELL: Any further éi@aa@%iéﬁ? .ﬁll in
tavor of that wotion say “a?@";’e§§caéé;‘ it is agreed to.

JUDGE CLARK: I think that asw'éomgzaﬁgg gui@‘sa'

We come now t@.gﬁi@'ééf. %e agreea te make a mﬁﬁi£1~
eation s&gar&tiag ﬁ?iaﬁingg of fact shali not h@ sgt aside
‘unlsﬁs clearly é?rsnesusﬂ gram th§%9€§%? sﬁat@m@§t>a$ te the
Vepp@rﬁaﬁity'@f th@'triélrjéﬁge to observe th@!wi{nésaﬁg. We
‘had two or three slight differences iﬁ formuia. -i'a@w like—gaé
’wili r&eamm@ﬁd th@ form&la which i have previdad in ny %areh
éraft Qﬁ page 24, whieh is not greatly ﬁiff@?enﬁ.' it is the
ﬁne»that %r; Pryoy aﬁéﬁé‘sama‘suggsstiena t®, &§é th@?*é@?@?»
it. The ogiginal'f§r§u1a5~apge§rfon p&gé,ﬁl af‘th@ September
ﬁrafg;» You havs-éﬁé thér@; E:guggasﬁ.far @h@i@e;éh@ one on
page 24 of ﬁhe'§a§éﬁ ér&fﬁ, whiehrwéuid féaé ﬁﬁan’this:wayﬂ

| "Findings of fact ghall not bo set aside unless
clear3§ errsﬂeeu& Ia the sp?liea%ianfei this»prineigla'regafé
shall be given %9'%&@ sp@@iélwop§nrtunity of the ﬁrial eeurt
- to juag@ of the @raéibili%y of thase witnas%eg whe appear@d :
.g@rgaﬁaliy bef@r@ it.” | |

JUDGE BﬂE§E§ Tha% doesn't mean; doosg i%..that where
~th$ finﬁing is baseﬁ Oﬂ d@ﬁesi%ioa@, yau can set it aside
'witheut it@ baing elﬁafiy erraaseug?

JUDGE CLARK: 1 should think not. We can't be sure
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what the courts will do with this, but our intent is to push

- courte awvay from 1%,

JUDGE DOBIE: §§s;

JUDGE CLARK: We hope to do it by making that first
sontence stark clear by itsélf. 4T§at wiii be a direet'maaéates
"Findings of fact shall ﬁé%%b@ set aside unless clearly
erronecus .” | / B | o

| JﬂﬁGE DOBIE: That WGﬁiﬁ é@plyﬁto~d§§a§1tions and
ev@fy?hinga ivtﬁiakfﬁha%'ié ali righ;,(fﬁé'havekhad‘%hgt point
raised before, Charley. | |

JUDGE DRIVER: .I:mavé the épy:bval of that.

~ JUDGE DOBIE: When it comies up on depositions and

 the judge did not_sée:the-wiﬁnessqs;rit‘is not so strong.

CHAIRMAN MITCHELL: He hasn't had a special opportunity

" to see them.

JUDGE DOBIE: He still cannot set it aside unless it
is clearly erroneous.

CHAIRMAN MITCHELL: I sssume that a motion has been

. made to édap%'thé R§porter‘s/éraft as set forth on page 24 of
~the later report. All those in faéor'ef'that'dgaft say "aye";

 opposed. .That is agreed tg;'

JUDGE CLARK: Now we come to Rule 54(b), our judgment
rule. On that the suggestion before was that we did not need

to mﬁke'agylﬁhange;ané'thﬁt‘there ought to be a note specifying

E Ehe’kinéxaf géses._ Thefq hav§‘b¢e§ qaite‘a few cases, and we
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have tried to set them forth. There has been some suggestion
that we have too many cases. There iakSQme éiffiéﬁi%y; b@éaése

if this note is to be informative I should %hinkxéa?hagg it

ought to have some more cases than ﬁisawhereﬁ

| CHAIRMAN MITCHELL: You are on page 55 of youk

Ségtember draft? : o o o |

SQQGE QLARK€>'§h§t is right. Az a gattgref‘faet,wé
aééaévs@me more in our March drﬁﬁﬁ-bg§ihﬁiﬁ§ eé.Qagé 25,:be§au§e
the @@éris are gtiii-séruggzing'wiza;aii'thgs;t 1f yéujwiiijf
look at page 26 éf'our ﬂgréh'ﬁréft,:y@uiéiiilseéféome réwfﬁ§iﬁg
of the §Of$‘-' - o 2i o | |

CHAIRMAN MITCHELL: Whet is féﬁxiarépaaa;aew on
Rule 547 | S SR

JUDGE @@Aﬁﬁz I have sa'ﬁieppégi;~aad there was no

proposal for amendment. Thé‘prépasalfbefarg.was that a note be .

writtea‘aaiiiag éttehtion té.the‘geaesél,stété»cf authority

and in&iégtiag'paétienlsrly on éns’péint;rsagely, the joint

parties situation, that we thought the trend of authority,
which was to éongidﬁf those as separable claims for judgment,
was~earreet,'and»that is what 13 669@ hers.

The rule is operating ali‘righé in a certain ares,

in the atea; one might say, where it is clear. There are two

outer areas ~-~ I wouldn't quite call them fringe areas because
they arereloser-than_that -= where there has béan sowe difficulty

in approach. One was whether the trial judge, by giving this
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finding under 54(b) could cover the case and make it appealabie
in the situation where joint defendants or more than one

defendant were involved. The suggestion was made that teehnie '

- ¢ally that might be considered 8till a single claim, and hence

tﬁis rule would not be ava;lable, gs a matter of fact, the
cases have pretty much gone the athér,way_anﬂ have said that
in that case they are separable élaimé for theigurgose 6f this
rule and that the trial judge may separate in that ease. As.zr
said that is the case ci more than a single party |

| | stateé that in the case of defendants, where per-
haps it comes up the most but 4 dan t see why the sama
prsposition may not apply as to plaintiffs

That 1s the iirét group of eases that we have set

forth herea We have indieated approval of that aggraaehu

Thers is a secend grou? of cases daaliﬂg with what

has eome ia the 1aw te be kuown as a eellateral order, sometimes

. @poken of as litigatian{whiah i& an'offsheot of,the main case.

The~View of textwriters} incluéing ?rofessar Mocre and a writer
in the Virginia Law Review, and elsewhere, is that the affsheot

situatian is not eovered by Rule 54(v) . The eases on that

: are got,at all.clear. For the most gart they have, net
4defiaitely éonsiéérad it,- They have not 3ust taken the issue

and threshed it out

That part we also cavared by material in the note.

We straddled the fenee, mcre or less, beeause I theught we had
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 to.

What I have been giving‘?ﬁn»sﬁ»tﬁége«fﬁori$§a§%fi§, 
covered in the drafts. The cases on the first one mtart on
page 56 of the September draft, and that is done over on page.

26 of the March draft. Then the collateral order eﬁ-ﬁff@ﬁ@@t

 situation is discussed beginning on pagé 58 of the September
draft, and 2 substitute provision is giéeé'eﬁlﬁigﬁ gﬁ*df'ﬁﬁéT

March draft.

Let me say that all of this is in a way a little
textbook discussion. I think that waélﬁﬁgfgea@ral idea. 1In

many a$9ﬁéta'thi@-rﬂ1@'has'ﬁeén’we?kiﬁgrééiig’Eut’énrfheée

- cantrbéersiai matﬁérs"tag%a'hés béénfsbmé'éiffiéﬁity‘éna it was

-theughi it wealﬁ h@ helpfui te wcrk it eat this way,<

Leﬁ me &dd far infermaiioa 6ne atber mattef.‘ Th@

fedefal judges, nefably %he Juaicial Caﬁferance, under a aomw}

’mitte@ headeﬁ by J&ég@ ?arker, has baen eonsidering th@ queaﬁienf_
 °£ p?@@@@@d 1ag1$1atisn : After twe ox three yea?S'Of’d%QQUQw

,faion, eireularigation, and raperts ba@k fram the ju&ges Judge

Parker's c@mmittee reeommendeﬁ to the Jadicial conferenee a -

’ form of bill whiﬁh aﬁplias geaerally, which would add a seetion

“to ﬁhe aygaai eaée.“ It weuld add a sﬂbﬁivisioﬁ (d) to 28 U,8.C,

Segt;oa 1292, whigh in éffﬁﬁtgééu%d“eafﬁywthe prineiple,ef

54(b), namely, the finding by the district judge in general

aﬁrintéfleeutar§:erd@és ﬁhiﬁh'iﬁkthe'ebétéﬁpiatien‘éf~tha'

district judge are likely to present controlling gquestions of
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?ﬁen 8 party can take it to the @Qurt af @??%ﬁl& aﬁé if the .

court of appeals decides to hear it, it is a kiaégaf double-

check. In those cases a-héa?iﬁg ééE §§'§§§,

At that time'ihe~guéiagai ﬁogf@éanéefveieé in favor
of the i@gi&i&%isﬁ, makigg @@rtaia statam@atg sugg&sting that
it %Gﬁlﬁ %@ limited. The Juéi@iai Qenferanaﬁ has aireaéy
fﬁﬁeeteﬁbbrcaﬁér aﬁggmgats for. appeal. Z tﬁ;ak the.ganefal"
tene§4af the Juﬁieial C@nﬁﬁfén&ezwaa not %a'ge %éry far. At an
eaél&e? m@étiﬂg,i%’h&é‘éeiiéﬁ%éif veééa égaiégtfso&ylats
appa&ls in in%@rieeu%ary mattera.-';\ |

Qn this aemewhat 1imitaﬁ sitﬁatian of a kina Of

aéabléeéheek fi?gt ﬁ&%'%ri&i judg@ aﬁﬁuth@n the aggallats

court, the Jaﬁiexai Cenf@raae@ veta& to re@amxasﬁ ﬁhat I@gisa _

- lation, with Jﬁdg@@ Stegh@ng aaé ﬁ&grué@r vetiug in ths
nggatiyeor ?h@y é&§n°% wan& any ehangé ané a%ksé ta b@ 80
"féea?ééé,' That is in tha miaut@@ ef the Jﬁﬁieial @aafereﬁea

"ﬁ%eting last S@gtemh@r 94 and 25 at §age$ 37 ‘and 2&

I gr@sam@ what ha& kapp&n@d is %ba% that ha@ been
?seemmeﬁﬂsé to Caagrgs@ |

' MR, TOLUAN: There has been no legislation introduced,

' Juége Ciark..

Jﬁﬁ@@ CL&&&*, ét aay rate, that briﬁgs up to date

whaf th@ juéges havs been dsing.-.

E ‘gg; Lﬁgaﬁﬁei Is this the c@mmitte& t&at Juége Borah
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is a member of? Isn't Judge Learned Hand also a-ﬁémbar of :

' that committes?

ME. TOLMAN: No, Judge Hand is not a member.
MR, LEMANN: That is immaterial.

MR. TOLMAN: It is the committee that Judge Borah is

con. It also considered the eaﬁdémnﬁtion;rula;

| MR. LEMANN: What is the change that the Conference
reconmends in our rule? Is this the matter that Judge Frask
brought up?

JUDGE CLARK: Yes, Judge Frank brought it up with a.

 broad propoéal,{whieh was vatédﬁdoﬁn?ét the previous meeting of

the Judicial Conference. That is, the bar suggestion has been

' rejedteﬁ by the judgésf‘»I thigk itlis a fair but genéralistatea

ment to say that this pra§OSal_exté5ds the principle of 54(b)

to all cases. You see, 54(b) isvliéitﬁd to multiple eclaim

.caSes,]and that is broader that WayiFVH

MR, LEMANN: Couldn't we sccomplish that by changing

- JUDGE CLARK:- We were amked that, ?én know. Judge

Parker's committee asked that directly, and everybody drew away

from iﬁ'then 3éd'6idnft waht to do it. They thgught it was a
metter of legislation.

MR. LEMANN: On account of its being an appellate.

- proposition?

~ JUDGE CLARK: There is that question. I think we
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have gotten slong pretty well by raising these qa@sﬁiéné,f§é§”
-4t 18 a fact that Jﬁdge L@arned,ﬁaa&; among ctﬁers, aéérsuégé
Frank in particular have raised @uastieaé whethe?.we vere not
dealing with the jurisdiction of the courts. With those two
dis%ingﬁiahsé~m&Verieks éﬁestiéning it,'thét is one thing that
has maée this rule sometﬁing ef'a gaestioh.around the. ecuﬁﬁry;
»If thsy haé ealy kept 3%111 E think evezybeéy weuld have been
‘happy, buﬁ they dié nat ané that raises the question. 4’

MR, LEMANN: But they don't bring the rule into this
gfopased statute. | |
| MR, T@L§A§* No. The stﬁtﬁteimgkaé no reference to
‘the rule. | - |

ﬁR,fLEHAﬁxg_ztfgssumes that our rule is valid as far
as it'gees. |

MR, Tasmaxg"?ws.r |

MR, 3LE%Aﬁﬁr% Yot if ‘the dcubts which have led to the

>auggest10n of this statate &ra valid they wauld be equally
apﬁlieablé te our rule‘: Is that righ%? | .‘ o

JUDGE GLABK ‘ %e,‘l dan't think that is aecesaarily 80.
That is, if one thinkﬁ this geaeral step desirable, there is a
strong argument far deing it beyand Rule 54(b). beeause Rule
B4(b) ie in any event 1imitaé.f 3&1@ Ed(b) apylies anly to the

13

aas @asa where thera are mul%iple elaias.~ o

| JUDGE DOBIE: unﬁer this new. legislatien 1f theF
district judge makes thageergifigage, whieh is optional with

S
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hi@, and then it is also Qg%ieﬁal with therapégiiat@ éaé?%;‘ﬁééf
can review any &at@rla@u%@ry judgmeﬁ% regaréless of wbethsf
they are m&itiyi@ claims or not. 12 in- the 9§iaion ef %wo
courts it is so vi%aily baun& ap iﬁ the case t&at %hat will
dispose of the whole case, I think we had better leave that to
Caagreﬁgi- I don't thihk we should eéﬁsi&ér it here. -

JUDGE DRIVER: Perhaps I could make it éléar:by an

1llustration that came up in my district in a condemnation

4

brought by the government againgt éflandrowésg; gbu’have‘Oﬁe |
plaintiff, 6ne‘de£éﬁda§t; éne issﬁe'&u the ameuntréf compensa-
tion to be paid £erria§d.€akea for puhiie;usQQ ‘The govérnmeat

had an epiaieﬁ« ﬁaﬁe? th@ option, 1£ they ceaéemned the

price of the laad weuld be the ogtion 9ric$. Et just 80

| happen@é that a. number cf years had gon@ by and, as a mﬁtter of

faat ths jary feunﬁ tke griee of the land ta be aboﬁt ten

times tae amount ef the optian priee.:

The first qgestionrghaﬁ I had'tqjdéeide'wgs whether
the government's option égs'va;id;"ffnexé:ﬁaat_it_@$§ not.
Both siées,wantéé:to $§peéi gpd\getféhg% ease‘sattlﬁd §y the"‘
court oflapgeals;;bué Qa;ail égreeé'thét tbere was ﬁe“@ay undér
existing Iaw and rules by whieh 1t eouid be éene,-'Se, we had:
te go tarcugh a tennéay ﬁriai with expensiva expert witnésses.
if the eourt of agpeals revarsas m@ ané heids that tbe

gevernmeﬂt's eytion is. valid that is all wasted ﬁime and

_expease, and they may very well ée so beeause 1t 1s a very ulese .
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gquestion.

There is a case where there should have been an appesl
before we went to trial on the issue of compessation snd sub-

nitted it to the jury, but that cannot be done under exisgting

rules.

As I recall, Judge Clark, at least one doubt or
controversy on this request for appeal from interlocutory
orders is whether the appellate court or the district court

shall have control over those appeals, and to what extent each

»shali have. My 9ésitien is thst the éistri@t court should have

it becaase the eeurt of appeals wiii aimcst always grant 1it.

?hey haven'% time to 1ook at & case aaé decide whether or not

‘ it‘shanlé be'aggsale&.’ That is a aifferant point of view,

%R;;ﬁégsggz @hﬁ% is a very valuable feature of the

%assachusetéﬁ ﬁ?geéiea which I tried in vain to get incorporated

in these rules years ago. ﬁhé?eveé(tha trial judge is of the

opinion that an iﬁterldéﬁtory fa;iﬁs ﬁadé by him affects the

merits of the controversy and for some reason there ought not

to be a long ana’expeasive trié1 §efore'€§a& is determined, he

. may rap@rt the case to the ﬂupreme Judicial Court. .That is a-

very ‘valuable feature of our praetiee. It ought to be in the
feéeral system, ‘but it 13 ﬁét. |

R, LEEANE: Just abeut what you saié 15 what is

in this’ yraycsed statute, excep€ that tiret you hava to get

the distriat jaége te say sa, aaﬂ then the ceurt ef aggeais has
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to exercise its discretion to adopt his recommendation. They
are not bound to.
- JUDGE DOBIE: You have two checks, Monte. First,

the district judge has to make that certificate. If he does

not make a certificate, that is the end of it. It is not mppeal-

‘able. If he does make it, then it is optional with the

appellate court whether or not they will review 1t. But it ie
a gquestion ﬁffaégaliata 3uﬁisaietiaﬁ;)it‘Seams'ﬁoyme, becaﬁsé-
the stafuis says very clearly that fhe‘éireﬁit>eeurté of appeal,
or the ﬁeurts of appeal as they naw are. shall r@view fimal
judgmentg with oﬁly the speeified exeegtiana s r@eeivarship&,
admiralty, and thiﬁgﬁ of that kiné, 1 thiak it is a qﬂesticn |
in appéliéte'jﬁiisdiétiea'aﬁé we aughﬁjie 1eaée it alone.

I am heartily in févé?uéf‘it;» |

'ER; LEMANN: I éan‘sée‘thé diff@renee between the

' 'sun3ecﬁ matter of this preposed statute and the sabjéét matter
of eu? ?ﬁl@, beeausa our rule doea nat give an inﬁerloeatery

 erd@r aﬁ all, it»is a final-dis§esition as to one»elaim;

Cﬁ&lﬁﬁﬁﬁ ﬁiT@EELL“ 'Can’tnsre be: ang'doubé about gae

;fact th&t the rnla«making power ia not broaﬁ snough to ailow a
a usurt ze promulgate rules which regulate or extend the effect
{ of the apgellate jurisdietien ef eaurts of agpeal? s ther@

~any doubt about the fact thaﬁ yon aannot de that ﬁert of thimg

'by ruls?

JUDGE CLARK: Of couss, when you state it that way
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youy quesﬁign'i& a ieaéing ope. I éhaﬁié,aaé no, ﬁhéra ean be
no doubt it has not the power, %ut tha% éassﬁ’ﬁ settla all th@
auestiaaﬁs‘ it does not ?%ﬁil? teach aﬁ? quesﬁieg ab@ut tha
existing 5é(b} I think, which has heen well sustaiﬁ@ér Tb® 
only real ehjsetion was made by Judge &earne@ ﬁaﬁd in a siagle
case, and the ather cases have ne% followed it. I éaﬁ’t
beli@va yen wauld need to g@t int@ that ﬁarticularly be@auséi
Qa‘aré ﬁ@t_gaing ééidé anytﬁiag ébsut 1§;

Sé far as the proposed aaw‘sféiutelis eanee&%éd, I

don’t know that'that is our praviﬂee. I will éay,,if‘anybcdy

is iﬁterésted I have gen@raily opposeé wide apyeaiability

bea&us@ I think that that weuid ﬂestroy the po&sible effect of

deposiﬁien graeti@@, ameng ether things. We have sevanty«five

mstions twice a week on the motion- calanéar in New York of
which forty, say, are for relief under depcsitions. if»ev@ryl
eéé-éf thsse were subjact‘to appesal, § dan'ﬁ see how you would
gét_aaywhe?eQ' As a matter ei'fa@t, 1 wént_aleﬁg with‘tﬁis
Iimitéé'bae,'aad i ﬁorkéé,é great deal with'Juége parker in
its d?éftiagﬂ- %nité 8 littie of therianguage ef tﬁéi prévisi@n
they have aéapﬁed is languag@ which I saggested. I am guite
reaéy to go alang with that |

Quite-a few of the juéges &fe worri@d”&béut even that

much. Judge Stephens wrote a 10ﬁg mamorandum @ppe@ing aay

extensicn, as did Juége Magruder. 1 know that Jadge Medina,

iy colléague, is very m&eh oypeseﬁ to any sxtep&ieﬁ of that
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kind. I think there is a possibility still that the district
judges will be too sasygoing when =2 lgéy@r'gsmes u%.fa‘%be@,f
but nevertheless I think we have to trust the district judges

somewhat. I decided to go along wit&'éﬁdgér§arker°$ general

idea, and thervefore I am on record, if i%;mégﬁs'gnythgégs.as

approving and somewhat fostering this 1égisiation,
' To come back to the business at hand, I suppose that
you could give a push to the legislation 1% yeé wanted to, but

that is not really our fupction. The particular question is

that hqre igs this infermate?y aoté,- Bo yéu’wa&t‘té do énytﬁing

about 1t?

CHAIRMAN ﬁiTCEELL 'Ybﬁé;gragosal'is to make no change

ia the text of the rule.=

JUDGE chaagz_ That is right.

JUDGE DOBIE: I make that motion.

CHAiR%ﬁE'§$§€HE£Ls Eat‘?éﬁ_want to prqvida alﬁete’
tha% does wha%? | | |

 JUDGE caﬁgxe .as a @at%er/®f3faét to go. hack7in the

‘histcf?-a little, I did try to suggast - medificatian cf Rule
54(b} wﬁieh waulé maks clear what I thought the easas wer@ hold-

“4n g At tha% time iﬁ was the view ef the Cemmit%ee that the

rﬁle was ail right aaé we ha& better aot try ta maka thaﬁ ‘sort

of ehaﬁge, tha% 15, 80 to sp@ak eﬁdersing ehsuge. A% that :

time the sagge%tiaa was maés, Why nat in the nete eail attanti@n

”%o these aases and ia partienlar cases on joinéer, ané exgress
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some approval of it. That is what the note was intended to do.
MR, LEMANN: When we get all of this before us,
Charley, how many instances will we have %hé?é‘wé have just

made notes explaining why‘we do not %%iak a change is aeé@s@ary

' &aﬁ calling at%aa%éa& to @ﬁrf@ﬂ% ﬁ%ci@i@ﬁs aggraviag e? @i@u

apgr@viﬁg? %e h&va éos@ ﬁh&t im a aumﬁer ef aageg, havea % we?
o J’ﬁmﬁ @Lﬁﬁﬁq 1 can't tell how many ﬁh@x’@ will be.
ai;éaﬁrse, yﬁu can see tha% we ara éeing them, @ne migbt say
tha%gﬁh@;neﬁ@s'é§ma %@ havﬁ an iﬁ@r@asing §mnetiono I don't
know why tha% is ﬁﬁt all right ?erhap@ the mosﬁ mctabla c&se
ef'what y@u'say s ﬁmie s(a)(zyf' Th&t i@ what we are éoing
tb@ré} cher caa@s hav@ ee@e up frem %ime te tia@ her@, and I
eann@t rsally be’ Bure. ef the aumhsr at th@ mam@at Witheut eheek« :
iﬁg &aske ?@u m&y rem@mber éhﬁt this morniag‘inreenneetioﬁ_ |
with th@ §r9trac%@é liéigstiem ease i% was suggesteﬁ %hat we pu% :
13 a act@ e&lling atteﬂtien te the Pr@%tymaa R&pert aa& so on.
o &R. LE%&%E ﬁe?e you hav& a ve?y 1ong nete, I see!'

@ean ?1rsig raiseé @ qu@stien abeut whethar it was deairabla,

aa@ E haﬁ tha% rea@tio@ wheﬁ E first reaé it. Thsn I see that

_Frafesser %esre think@ it daubtfui that thers eught to be an

.ameﬁﬁmemt te Sh@ rule Se@ page 25 ef yaur %arah maﬁerial.

Cﬁﬁi&géﬁ ﬁi?ﬁﬁELL°‘ I waulﬁ like, as Ch&irwan, to be
able te'state,what th@ graﬁgsal is. 1 maée-one:statamea% that
I thought was true, %hat»ééQ§rép§se;és gééhdmeﬁt_tofaala B4,

is thaé saaay"iaa5t:iﬁ?f
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JUDGE CLARK: At the moment, which medns as“

ﬂi@@inguish@ﬁ from last spring, there is ﬂe’grsgegai'fﬁf amend-

| ing the rule. If anybody would be intervested in a ?éegasai, I

will go back to it, but I thought that was settled.
Cgﬁiﬁﬁéﬁ,ﬁzTCHELLé Yy mind is gs'cigéﬁrés mud on
this thing. Is the qu@étieéf%ﬁethar in the aeﬁe)ée shall
endorse a proposal to amend the statﬁté?i ;é»ﬁhaélgaé §uas€iom?
l -EE; &Eg&ﬁﬁé No. | . -
JUDGE CLARK: Mo, nabaéy has raised that, anﬁ‘z was
not raiaiﬁg'it. X brﬁught ug the question of this ﬁrogaseﬁ
statut@ fer yaar iafarmatian, beeause you have knewn and th@re

has‘bsen qaestion fram ﬁim@ ta tim@ %hat there was this move-

| meﬁt &geng the juégas, and 1t has ncw uame ta what z ﬁake 1t ig

a fiaal eeneluaian ga far as the juéges AYe caaaerneda

§a~ TOLMAN: That i@ cbrrset, ;f‘i'

CE&IR&&K EITQEELL~- What weulé ﬁhis aate do, if'we
pnt it ia? Can we geﬁ a shert statemeat af just what ths uate
would aaeempzisn, if e gut it in? A |

JﬂDﬁE CLARK, Yes, I think se.‘ Lat me say as to ﬁhe

EMngth af the nete, and 80 en, that was o

Cﬁﬂiaﬁﬁﬁ ﬁETCEE&L! 1 am net talking abaut the length
of it. I want ta know what the no%e iatendg te de,‘

Jﬁgsg CLARX* E think the acte would s&y in substance'

The - Gommitta@ is in aeeord with the judgmsnﬁ of the eaSés which

say that the apgiieation ef Rule 54(bP ta tha multipls parties

T .
i
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situvation is valid or is correct.

MR. LEMANN: 1If you stopped with that, I thipk I
;mighﬁ be for it, but ﬁka% you have done is to reéer_t9°samé
law review articles and say théy are very thelgfly produetions
but yeé don't think they are éighﬁ a§é‘that ycu think the cases
have been eerreet 1n aot follewing the sehclarly artieles.
You say tha% aver-ab@u% four or five §3§853 an t that absut
right, Dean Piraig? Then you ené up by sayiag that Profe&ser
Eoere, a8 I refresh sy mem@ry by glaneing over this qniekly,

apgareﬁtly shares the views ef these seholariy writers and

4thiaks thaﬁ the eeufts have been unsehciariy and tbat the rule

Paught te be ameadeé ané ve dissgree with him.: :

iIf we aré net geing ta amead it I don‘t think we

oughtatériaber the point by 80 éxteasiva-a nete. We will let

the: Sepcrter ané his assoeia%& writs a law review article
themselves, as they cften éo.
JEQGE CLABK* ﬁe grobably will

\"VQRE LEEA&HE Ybu prebaﬁly will, but dan’t pat 1n so

»leag a note te say tbat all this has been said nné there i=s sa '

‘maeh argnmen% about 1t, and yet we think 1t is plain.- Ef we

ihink it is plain, I think we shonld say we think it is plain.

| Am I right tbat the 6onrts b&ve noe haé any treubie }
abeut it 0n the whele? » / ,,“ v' ' | ‘> _

FROFESSQR ?BIG&T‘, They are havi#g some treuble more

re@ently, in faet aince aur September draft.; ?e?haps the
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nost gtrikﬂag is the Fifth Circuit, whi@k jast %his wiaﬁar eaa@

out with a case in which they said that ther@ we serious éau%t -

about this qusstiﬁﬁ, and they sxﬁli@itly 1eft the qaéﬁtisﬁ Gpea,

In that partieala@ sase th@y at 1@&@& iaéica%eé %h&% th@y were

not reaﬁy te jamg in with %%e First ané Secen@ ﬁircni%g.<’

« JUDGE Q@BiE./ I think we agglied it in the

: Clarkﬁville easa.i

JUDGE e&gag "I think you applied it very semsibly,
you. |
ﬁR. LE&Aﬁﬁ@ ?ﬁy weuld it net do te say . fer the bene«'

£it ef the unéniigh%en@é ?ifﬁh Circuit jast what the Eeporter

:saié a few miautes ags, that we think the sanstrue%ien §laced

by the Eburth Qircait, aad 86 ea, is corree% and that

notwithatanéing these articles in the law~reviaws, citing them,

it is aet necegsary to amend the rule.¢

JUDGE CLARK'  1 am of eourse perfeetly wiiliag to do

that. The reasan ﬁhat I §ut all this in was that I theugﬁt

yéu ought te know the whale story. @enceaiing nething, not even

_puiiing dowa an "1roa Curtaia" an ?rcfessor ﬁoore, ia fact,
. gerhaps ehiefly that I éid not want to seem %o shat him out

,;1n the cald

ef ceurﬁe ﬁhat is what I waat te de. ?ﬁefe iaa'érany
deabt abaut tbat. -

CHﬁIR&&ﬁ ﬁlTCKELi If we censidereé a prepesiﬁiaﬁ

lte ameaa Rule 54 are we not up agaiast the questiga whether wet}
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ap@gaiﬁ? We run afgai af that qu@@%ioﬁ.

can tamper with the appellate jﬁ?i@éé@%i@a of the court @§

JUDGE @Lﬁﬁ%z 1 don't think you do, but that is a

question that would ta%@'éaéefgl pages, . 1 f@um&, whga E dige

: éu@seﬁ it., 1 éisaass@d 1% 4in that Lopingky case ., i W@Et into

wha% 1 thcngﬁ% was a rath@r eem§1@t@ éisau&sioa of tSe backs

i

’grcua& @f eur xules aﬁé ﬁhe ?ﬁﬁ&@ﬁ thaﬁ we deciésé that w@

reeulﬂ t@u@h as mue& ef ap@@llate ﬁ?&ﬁtiﬁ@ aﬁ we éid in the

rules. Ybu remamber, this qu@sticn eame up eriginaily away

'ba@k and %h@n you asked wme to maké a repert. E maée a rapart,

,whieh was then publisheé as an artiela 1n the Harvard Law

aeviewg on the aewer to mak@ thase rules tauaging ap@ellat@
practise | |
1z the?e is any guaation abeat 3&1@ 54(5}, E think

there 1s questieﬁ abaut B8 gxsat many mcre a%har rules.é As I
have saiﬂ 1 have get it farth at }engﬁh and I é@a t thiﬁk
tﬁere shauld be a shadow of doabt abaat ths qusst&ea. 1 thiak
it was very ?egrattabla that: Ju&ge Leavned Eaad witheu% any
argua@nt asé wiihout any baekgrouné ef 1oo&ing at what we had
éﬁne, tﬁrsw same doubt on it | | |

- Jﬂbﬁ£ DOBIE: ef csurge, we hsve uot(hesiﬁated to
grescribe preceﬂure in the district eeurt on aggeal such as’
aetica aad thing& lik@ that aaé 1 think that is some of th@ '
best wark that we hava d@ns. S B | -

JvDGE QLARKr, There are a lot Qé;éhings of that kind.
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JUDGE DOBIE: I move that the rule be adopted as is,
without any change, and that the Rsyéytgé %@'iﬁgtrneﬁeé to
write gueh & note as he thiuks auitsbl&, taking inté 60%316@?&@
tion Mr. Lemann's @aggegtien that- gessibly th@ neﬁe eouid be
shartan&d, ‘ -

&R; DODGE: 1 second the @otion

@Eazsxgs_gzwcaﬁng' A1l in favcr of that prcpesition‘
gay *éyé”; éppcsé&,, 1t is agreed toe | |

PROFESSOR WR!GE?' Could 1 raiss one questien 8o 1

will bave some guidanee as te whsre wve go? 8hould we discuss

tﬁe questien of eellaﬁeral @rders at 511 in this note? Bean
Firﬁig‘raiseé the pgeﬁesitian that we shauidvnot,even mentien .
that.

 JUDGE CLARK: ‘BﬁliLéménn, how about. this? This deals

 with the 6ther'mai$ Quéstien. We have already dispoaeé as I

aaderstaﬁé i% of tﬁe question involving 3oint garﬁies aeeardiag
to yﬁur suggestiaa, The eﬁher question vas the sc»eailed ‘
eailataral erdsr or offshaet. ?haﬁ is not settled,rand our

neta says iﬁ effe&t that 1t is net settleé i'thihk néan

: ?1rsig 8 idea is met to say anythiag about that and I doa’t

aare.; Ana%her way would be to raise it and to say that it has
not been setzled,- | o

B ﬁR LE&ANN' tsiit‘aeéﬂ ?1r$ié's idéé té‘aay wha%»you
have jﬂ%ﬁ said or to say nothing? |

}BEAE ?IESEG. Ta say nnthing,
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MR, LEMANN: I think I would prefer Deanr§irsig's_k
alternative. |

MR, DODGE: Aren't those netes designed to be
shortened materially before they are puﬁlished? Aren't they

primarily for our assistance rather than for permanent publi-

cation?

JUDGE CLARK: Yes, Mr. Dodge. We have made them as

complete as we did because we thought that nobody could complain

here about their eomglsteﬂess;' We might not é@ﬂt;them 9ublished.
§ 4 they were 1nsaff1eiant for you, however, they would be bad.
When it comes to publication, that is quite -3 different questionv
about how much we want to put in.

MR. LEMANN: As I understand it, you have labeled as

- "Comment" what was intsnded for our private 1n$tfuetios, and

you have labeled as "Hete" what you are tentatively proposing
to give to the publie.}
 JUDGE CLARK>> That is right=.

MR, LEHANK’ . 4 uadarstaad that we have‘voted realiaing
that the comment was. not te be publishad 1n any event., Ve have
hereﬁufora-adcyted a pious aémenitien,:if i may 80 term it,'
to the Reporter, to curtail thé.extenisof the ﬁetesi 1 think
we vbted that fhe first day. If not, if thé;e<is’§ny doupt;'
about it, I would like to renew the admonition.

| JUDGE DOBIE; Bo.yéu waﬁtkto vote on_wﬁether,cr not

you want to mention the collateral issue?
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JUDGE CLARK: ¥No, I don't know that we need that.
I take it that the general consensus ef‘epinien is that we
should not do it.

JUDGE DOBIE: I am inelined to think so.

DEAN MORGAN: What bothers me about this, Charles,

is that there must be a lot of litigation on it. Yau have

such a big group of cases. it is a matter of eegsiderable

ééﬂbt, and it does ssam‘to me thatrée énght to do semething té
clear it up if we can. | | | |

CHAIRMAN MITCHELL: I have aiways supposed that the
Rule 54(b) whiéh we adopted, giving the district court the power
to say whether ihe Judgment is finalver not, amounted to ﬁhisé
The qﬁestiaﬁ of whether it is final depends on whethér the
digstriet eeurt has resarved any jurisdietiog to de anything
further in the matter | 1f he eomes out and makes a certificate,
”I’am through. ,Iram'net'reserving~any further control over
the sabjeet," thea‘by eparstieh ef}the district eéﬂrt’s own

deeisien it beeomes a final judgment and we are not violating

’the statutory rule that the court of appeals can consider only

final judgments. It is a question;ef whether or not the
district court has reserved jurisdiection.

That is all that we did in this rule. I don't know

~ what we can do to increase the power of the district court to

say whether or not the court of appeals has jurisdiction.

' i think it is a matter of statutee Jurisdiction is substantive.
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JUDGE DOBIE: #hat have we before us now?

CHAIRMAN MITCHELL: We bave a motion to leave the
rule aé it stands and to put a short note, in the Reporter's
discretion, on the subject. |

DEAN NMORGAN: Didn't we pass that?

CHAIRMAN MITCHELL: No, we have not &etéd on thgt.
Do you'want a vote on that motion? The ﬁetian is thaf %e'not_
ehange any part of Rule 54 andAthat_the'Reyorter is authofizad,
to érgw a short note, in his disecretion, saying‘what he pleases
about it. | |

MR. LEMANN: That is not uéreviewable.

JUDGE CLARK: This all comes back to you atter we
get through with it. | |

CHAIRMAN ﬁITCﬁEng -Gan'tlwe gét through with it
at this time by taking a vote on 1t? |

DEAN PIRSIG: I would like to include in that motion
that no reference bé made}tp céliater#l orders ualessvwe cone
to some agreement on it within the Committee.

DEAN MORGAN: Why do you want to omit that?

DEAN PIRSIG: Read the last paragraph on page 69,
which summarizes the note, "Because the authorities are thus
divided," and 80 on. | |

DEAN MORGAN: I don't want that in,

DEAN PIRSIG: I don't see the purpose of the note.

DEAN MORGAN: That is quite right.
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JUDGE DOBIE: 1 will accept that gmeaément. | )

DEAN MORGAN: 1 just wonder, if the committee déeé#fty
have any. notion on these cellater#l 6rder$, whether they eugg;
not to be treated in axaqtly the same way as these otherg,
because some of them are of equal importaﬁee. |

JUBGE BOBIE* I will accegt that amendmant The
motion, then, is that there be no ehange ia this rule; that the
Réporter be permitted to writs a short note on the subjeet
omitting any reference to eallgte:al orders.

CHAIRMAN MITCHELL: All in favor of that motion say
"aye";_eppesed. That is agreed to. | o | -
| JUDGE CLARK: That will bring us up to #ulekﬁﬁ.‘ May
I just ask this fervgeaeralrinstruetioga when 1 get but’the':
draft that is eoﬁingrareunﬁ‘te you.  The comment, as you
correctly sﬁatgd, was for your benefit here.' This‘isjgoing out
to the public, still not final. Should I usé theveemment for
that purpose, perhays changing iﬁ whe;e neeessary because of a
lot of the things which‘ée will have settled? In other words,
do you think that in tﬁe draft which goes out there should be
some comment, some exgianatary eomment; proposed n#tas, or just
proposed notes?

JUDGE DOBIE: Thaé is hard to answer. 1 would be
perfectly willing to leave it to the discretion of the Reporter.

~ JUDGE CLARK: Maybe that is the best we can do at the

moment, then.
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MR, LEMANN: I am personally inclined to omit the

comment. This draft is going tc a somewhat narrower grou§ ke

than those to whom we distributed our original draft of rules,

as I recall our vote. We did not think it necessary téi“:%
this out as widely as we éid‘the first,dréft ei the firétv§ules.
CHAIRMAN MITCHELL: Do I understand that the Judicial
Conference has geaehed the conclusion that we cannot tamper with
the question of the right of appeal to the court of appeals?
MR. TOLMAN: They did not consider that guestion them-
selves. Thay merely approved a statﬁte which would change the
interlocutory appeals. |
CHAIRMAN MITCHELL: Which means they thought it was a
statutory matfer. I understand, as I tried to state a minute
ago, that on the question of the power to affect the appellate
jurisdiction of the court of appeals, all we have ever attempted
to do was to h#vs thertrial court say whether he reserved‘#ny
rurther jurisdiction 0; whether he did not; and if he repudiated
the idea that he was going to do anything more about it, then
by operation of his own action it was a final judgment and was 
within the federal statute allowing appeal to the court éf
appeals. I can't see that we can go any further than'that.
JUDGE CLARK: It is only fair to remember that Judge
Parker asked us if we could do anything by rule. I‘suypese they
weat ahead further when we said, no, that we thought we had

done the limit.




83

536

CHAIRMAN MITCHELL: We are down now to the summary
judgment rule, Rule 56, as I understand. i

JUDGE CLARK: Yes. The first suggestion there is ;o
put in a provision such as in New York allowing summary judgﬁegt

either way whenever one motion is made. There has been some

doubt about that, but most of the district judges ﬁave held that

. there was that power. Take the case that the plaintiff moves

for,Summary Judgment, and the court decides that the case is

right for summary judgment for the defendant. This would so

provide.

: We approved the principle, and at the foot of page 59
of my September draft there are alternative proposals. |

DEAN MORGAN: There isranother one'on page 28 of your
March draft.

JUDGE C#ARK: That is right., On page 28 of the March
draft we have Mr. Pryor's slight emendation of my second
alternative. I want to say that the seéond alternative is the
one that I favor, anyway; and, therefore, if I were making the
suggestion, I would say that those two proposals on page 28 of
the March draft are the ones I would like to comsider.

DEAN MORGAN: I move the adoption of Mr. Pryor's
suggestion in 56(c) on page 28: .

"Such judgment, when appropriate, may be rendered
for or against the moving party or for or against any party

to the action.".




543

only."

motion.

B37
JUDGE DOBIE: I think that is better than the "not

DEAN MORGAW: I don't want the "not only"” in there.

JUDGE DOBIE: I agree to that. I second Mr. Morgan's

JUDGE CLABK: That is all right. Does everybody have

that? That is the second one which appears on page 28 Wm ny

March draft.

JUDGE DOBIE: "Such judgment, when appropriate, may

' be rendered for or against the moving party or for or against

any party to the action."

opposed.

Charley.

about it.

That is what you moved, isn't it, Eddie?

DEAN MORGAN: Yes.

JUDGE DOBIE: I second that motion.

CHAIRMAN MITCHELL: All in favor of that say "aye";

That is agreed to.

JUDGE DOBIE: It has beéen done a number of times,

JUDGE CLARK: That is true. There is a little doubt

The other proposal is to add something to (e), and

that wwwmmmm in my September draft on page 60, with the addition

over on page 81, the underlined provision on page 61, with

alternatives stated for certain of the details. You will note

from the comment, the above wnnmnwwww including the first
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alternative, was approved by the Gommittee.r The-secend '
alternative is, however, suggested and recommended by-thev
Reporter.

To go back, "When a motion for summary Jjudgment is
made and auppor%ed as grovidad in this ruié, an adverse pérty

may aét éesﬁ upaﬁ,“ the efiginal praposal was '"mere denials

set forth in a pleading” but I don't think that is quite broad

éﬁengh and we ought to expand it a 1ittle and-sgy; "the mere
allegations or denials of his pleading, but must answer in
detail as specific as that of thavmoviag‘papers, §etting forth
the material fagts as he believes ané_intends to prove them to
be. 1If he does not so answer under oath, summary judgment
shall be entered against him."
- JUDGE DOBIE: ?pat is mandatory.

DEAN MORGAN: I move the adoption of that amendment.

MR, PRYOR: »Ivsecaad the motion. |

CHAIRMAN MITCHELL: 1Is there any further discussion?
All in favor ef the proposal say "aye"; opposed. It is agreed to.

JUDGE CLARK: Mr. Wright calls to my attention that |
aué friend, Mr. Hildebrand, sent in a suggestion about Rule 57.
I have not studied it. Do you know what it is?

PROFESBOR WRIGHT: It is terrible. -

CHAIRMAN MITCHELL: I don't know. Hildebrand has never
attended a meeting, and up to this time he has never showed the

élightest interest in anything we have done. He never answered
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any telegram I ever sent him about anything. I think he bas'jf

been jacked up & little by the Court, because he cones alsﬁg;
with a letter apologizing for not attending and then making this
s#ggestioa. It came in at the last minute, and we did not have
time to distribute it. So I don't know aﬁythingvébougrit.
is it any good? |

PROFESSOR WRIGHT: Mr. giteheii, if 1 may say so, I
should think that this suggestion you can reject easiiy. He
suggested that we add language to Rule 57 which says in effect
if there is no diversity of citizenship the court should not
give judgment in a case where thatjuéiséietien depeéés on
diversity of citizenship.

JUDGE DOBIE: He didn't suggest that if the judge be
arﬁng he shouldn't try the case? A bri11iant suggestion!

JUDGE CLARK: 1 woulén't approve ef that. He is
still a Judgs, isn't he? (Laughter)

I have added a suggestien abeut another rule, Rule 88,
appeariﬁg in my Mareh‘éraft, page 30. The matter of entry of

Jjudgment does cause some difficulty with counsel. There has

'_ been some difficulty right alopg, agd-it'is_aeeentuated because

state practices often differ. I don't think there is any

permanent solution to that, because state practices are likely

to be different in different parts of the country. One of the
great problems has been that it‘has been so different in New

Ebrk, where the lawyers really claim to control the judgment
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and write it up any time they feel like it, and the judge signs
the judgment.

Our purpose and practice in the federal rules have .

been opposed to that. I think on the whole it has worked

pregty well, but every now and then a bad’ease comes up where
something has happened otherwise.

Partly Seeause of some.of,the cases that I cited in
the comment and note here and partly because the editors of th9;_
Federal Rules Service came up with a long comment saying we
ought to do something aéout it, I th@ught that it might be well
to add or to insert in Rule 58 a sentence that I think ;s onlyfi_
what is now the rule but which I think specifies it more. |

Rule 58, as you know, provides for immediate entry of
judgment in eertéinrcases and does, of course, indieate that
the judge may hold it up 1f'he.wishes. If he doesn't hold it
up, the judgment is:eptered immediatgly and becones effective
whengnoted in the c¢ivil docket.

The suggest;on,here is not to ehange thgﬁ; but to allow
the first two sentences to remain as is. Those sentences afe:

“Unless the court otherwise directs and subject to the
provisiana:offaule 54(b), judgment upon the verdict of a jury
shall be entered farfhwith by the elerk; bﬁt the court shall |
direct the apprapéiate Judgment to be entered upon a special
verdict or upon a general verdict accompanied by answers to

interrogatories returned by a jury pursuant to Rule 49. When
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the court directs that a party‘recever only money or costs or
that all relief be denied, the elerkrshall enter judgment
forthwith upon receipt by him of the direction; but when the
court directs entry of judgment for other relief, the judge
shall promptly settle or approve the forﬁvaf the judgment and
direct that it be entered by the clerk.”

I would #dd this right there:

“If an epinién or memorandum is filed, it will be
sufficient if a specific direction as to the judgment to be
entered is included therein or appended theratp; and any éueh
direction either for an immediate or fér a delayed eairy of
judgment is controlling and shall be followed by the clerk.”

1 do think that is somewhat helpful.

Some question has been raised whether you'eould have
the judgment directed in the opinién, and 80 on.

1 would say the argument against including this is the

. 0old one against gilding the 1lily, that it is not seeessary.'

The argument for it is that apparently some judges and some
lawyers cannot read, and if you spell it out g l1ittle more that
will help them. |

MR. TOLMAN: Judge elark,‘dién’t your court give an
opinion that the clerk should do this'scrt of thing, and this is
Just a atatement of what ycn‘saié in the opinion?

JUDGE CLARK: I think so, yes. I tried to make it so.

MR, TOLMAN: That is the Wissahickon Tool Works case,
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which you cite there.

JUDGE CLARE: Yes.

DEAN PIRSIG: Wouldn't this éneouraga a practice that
really ought fa e ﬁisesarageé, of treating an opinion or a
memorandum as sufficient for purposes of entry of judgment?

It not only saves the cese; would it not also invite a practice
which I ﬁhink we ought to discourage?

JUDGE DRIVER: I was wondering, Judge Clark, in what
case this would be applicable. It would be in a case tried
before the court, without a jury, would it not, where a
memorandum is written?

JﬁﬁGEVC£ARK: That is right.

JtﬁGE DRIVER: There could not be a direction of entry
of judgment to the elerkvunlggé the findings'and'eaaelusians
were included in/thé memeranéum, becayse you would not be ready
for entry of judgment until you had set your findings. I think
it is an atrag;qus practice to put formal findings of fact in
a memorandum té.be puélished and';ﬁ bsqks'té be Qﬁéehasad>at |
the ex?éﬁse of 1m§yers,alawrsehaels.-and éo-én.’:I ddn€£ think
that‘is any pi#ne fer‘it@_ 6! course, that is a different
questieﬁ. I don't thiak thai‘is aﬁy piace for @iadings and

memorandum. It is not éqedpraética‘tﬁ put them iﬁ, in my

JUDGE ﬁGB;E: Aregybu_ppﬁoéed to this, Judge?’

JUDGE DRIVER: I don't think it would do ary harm,
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but I don't see where it would do much good except im those
cages where the Judge puts his formal findings in the
menmorandun, and not wany Jjudges do that;

JUDGE ﬁ@BiE: 0f course, very frequently counsel
sébmit an spprapria%ererd@r;aﬁ the end of the cpiniea.. When
that is handed down, of course %%@ clerk cannot enter the
3udgment until counsel have preparad it end it has been aﬁpraved
by the eﬁurt‘ | |

JUDGE CL&RE* Let e say more directly in answer to
Bean Pirsig that I think the practice should definitely be
eneeuraged of having the direetion as promptly as passibleL&né
in the opinion wheﬁ the ease is - ready for it. 1 think there is
great diffieulty in these cases iu getting the judge te make
clear that he has ended the ease wheﬁ he has. Right alang
the trouble has been that the jﬁége would make an opinion, and
nobody would know, and the lawyers being of the ides that
they could p;t in the judgment whenever they ﬁaﬁt§d to, the
case kicks -around 1n sema cases two years. It is‘the most

amazing thing how lawyers can delay as they de.. Then they

will submit.aa:order~ta ghe judge, In the wissahieken cage

clited here it was»not theifﬂfiulta’ Tha jﬂdge bhad completely

éeeiﬁed the quastion and said the motien for summary Judgment

should be granted. Then the 1awyers di& nothing for almost a

year. They than turned up with very formal 1ang document

which they had signeé and proceeéad ﬁc mave from that time
. . ; Co ey .'? A ; ,
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for appeal, and so on. There was no reason for that whatsoever.

All the work had been done, and the case was really ended by

 the previous action.

Agecording to our present Rule 58 I think there is no
gquestion that we tried to speed it up that way. A reason for

delay, as I say, is that they do it differently in the state

: eaq?ts}ffThen,:the Judge tolerates it.

JUDGE DOBIE: He ought not to.

JUﬁGE CLARK 1 kﬁew, ané semetimes'they doa't. Of

vcsurse, if the 3udge has not telerated it, we don’‘t know any~

thigg'about it.; That 13 one difficulty about appellate practice,
anyway. When the thing has.workeésright beiow-we don't hear

anything about 1t: When it has worked paerly, it ceﬁes up to

| us ané we start talking about it. 1 kaow that Jndge ﬁurphy

a whi;esago was presented with a new Jndgment‘anng after the
time, and he:rafusedzta éigﬁ'itf"ﬁe s§1d1that is ail seétled;
it is all done. Thﬁt was ccrfeetﬁ | | .:

I su#peét Ehat glgooé deal of the time the judge
doesn't even bother to;raadkjt.t fﬁaviagfer will come in and
say, "gefa is;the 5udg§én€;“‘Wili yéu‘sigg~1tﬁ'and;'byjéeerge;
they do sign it. Thenlyeq‘§§v9 tﬁ;%q§és§i§h;.wﬁiéﬁ is the
3udgme§t? Is‘it the déefsion ﬁa@e‘ia§t yéar é?’i$ it fhis new
for§a1 éa6umént? o '/; ;{n 4: |

‘JUBGE DOBIE: Aa epinion 1s aet # judgmeat.

JUDGE cgaaxs; The clerk 1s direeted to- enter judgmeat
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for the defendant, thern the clerk notes that in the docket,
and it is 2 judgment by our rules now.

JUDGE DOBIE: Yes.

JUDGE CLARK: I won't say that this will ever be
completely eo:geeﬁed._ Lawyers being wﬁat they are, and Judges
beiag.taierant, too, I think that you are going to have these
quesﬁicns éoming up . |

| | MR, LE%ANK‘ I see that the geatleman who wrote the
note iﬂvtﬁe Faéeral Rules Serviee has suggested an amendment

if'yeu are gaiagrﬁcrmaks ene, that seems to indicate that he

‘thinksfthe difficulty is the judge's signing it. His amendment

is slightiy different from yours. You took part of his

language,vbﬁtfnat all éf,;ti If you were seing‘te amend it --

and my present reaction is against the amendment -- I think you

would stop to cbnsiderfhis further point, because he has two
sentences whiah you did/aat'adopt.i | |

JUDGE CLARK: ~ Of éeurse,}i brought it up so that you
would csﬁsidag £t¢ o ) |

| MR, LEMANN: Yes, that is right.

Jﬁﬁsﬁ GLARKz’ Nene the 1ess,:l am against his
prayosal because his propesal seems to me just te encourage
the kind of delay I havehin,mind.r ﬂis progosal in efiaet is
that you never‘haée,#pygsadgéeut_ﬁhtil the juége% as a second
step, so to speak, éigng‘some ot§6#4£brég;;éggﬁﬁehtf’

MR, LEMANN: If you are ot going:to go with him all
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the way, arvren't you just inviting trouble by referring to his

comment? Some lawyers are golng to think that his amendment
should be adopted. I think you would be stirvring up argument.
CHAIRMAN MITCHELL: Do I understand that this proposed

amenéﬁ&nt to Rule 58 is connected in any @ay with the problem

~ as to whether a judgment can be entered before the findings of

fact ha#e bqen made?

}}éﬁDGE QLARgz No, not at éli; bui of eeuréa'aavthat
Irshaald'hage that ﬁhis wculé ﬁﬁ#h the judge. The judge ought
to makéfh;s findings when‘haiﬁakes his decision.. The»appell#te
courts baVs'gaid that tha‘eanﬁsd‘findiags of eaunéél are no

geéd,-but we have no grahibitiaa‘agéiasﬁ their doing it and,

in spité of admonitions, I think ﬁiétriet judges will continue

to take canned findings efathé,wigaing party. - o -

JUDGE DOBIE: I think this is in a way gilding the

1ily, but I don't think it does ény.harm_aﬁé I think it is very

important that judges do land it down. We have the abominable

rule in euf court that the minute the opinion is concurred in

,by’thefjuﬂges. thé clerk immediétely draws-a.jﬁégméaﬁ. We have

the silly idea down there that it 4s the job of the judge to

"attend to his business, eémplete;y £o£eign, of aeﬁgsa, from

most of the American courts. I don't think it does any harm,

and it might do some good. It is sort of gilding the 1lily.
1 move its adoption. It may help. I don't see how it can hurt.

MR, LEMANN: Do you want to consider the further
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suggestions tbatvare made by the auther‘of this note? He
wants to go further.

JUDGE CLARK: No. Of course, it depends on the way

‘you are looking. I wouldn't pu%'it that way, He wants to

retreat, I would put it, not go further.
MR. LEMANN: I think if the note should be made
elaarerrin other respects, it sightvbe_éesirable@ On the whole,

as yeu-ﬁa#,'jap cannot completely gnhré agaiﬁst'thé inefficiene?

of lavyers and, upfbftungtely; judges are charitable. My

ineiina%ion wQuldibe'agﬁiust 1t;1'it 15 just putting something
in to be putting it in. That is ebout ﬁhat it ameuéts to. It
is reasonably eiéar on tﬁispeiaﬁ alfeaﬁy, I‘tﬁiak. 'As My .
Pryor says, if th#y ﬁop;ﬁ read what is in the rule néﬁ, they
won't réad what is iégthe amendmeht, will they?;:

CHAIRMAN MITCHELL: There is a motion to include this
in the rule. All in favor of it say "aye™; oppoéeé, Yoo Y

+.. There éas a division ...

CHAIRMAN MITCHELL: All those 1n'fav0r raise their
hands; th@sé opposed raise their hands. As I get it, it is
carried fi#e to four.

- JUDGE CLARK: Now I think we come to Rule 60. This is
our famous rule on mistakes, Rule 60(b). ‘This is a rule which
I think has done a good deal of good service. 0f course there
are some eﬁter fringes that are sure to raise probiems, and this

does .




Cﬁgﬁ%g&ﬁ HITCHELL: ?her% ig it dealt with in your
roporie?

JUDGE CLARK: The original discussion back last fall
started at page %é of the Beptember report. As a mgttgf of
féat, there have been certain deveicgmsnté‘@iaes, and you will
£ind thase referred to beginning at page 32 of the géreﬁ report,
the mﬂst recent one. |

The first 9rcpcsa1 weul& deal with this 1ang senteaﬁe,

“Ga matian and ﬂpen sueh terms ag are just the ceart;may

relieva a garty or his legal re§?essnt&tive from & final judg-

ment, order, or proceeding for the following reasons: (1)

mistake, inadvertence, surpr;se.,or'exensgﬁie negléaf:
(2) newly discovered eviéeécé," and s0 0B,

There was same qusstian as to whether there should
net be some meéifieaticn 80 as te take out the sﬂﬁpOS@ﬂ 1imita-~
tion to one yeas. H sny,"su§§ossd 1imitatiea“ beeapse while it
was provided that there should be a eée%yeér limitatign as to
divisians (1),!(2); and (35,4tha%‘iimitatien'aétuaily did not
apply te the other grovisions and ycﬂ caulé almast always move
or at 1east attemgt te mQVe uader the other ﬁrevisiens.

This particular ameadmeat wag made and. saggsstéd by _
Dean Pirsig. 1 sbjeeted to iﬁ ané urgeé that it ba not maée,
as yan will see 1f yeu will fellew down in the eemment.‘ ) § think
ﬂean ?irsig has revised his suggestien, and 1 think 3 have his

present suggestiea eorreetly stated on page 35 ef my %arch draft.
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of iﬁg.@gawyea? limitation after 3udg@eéig it doesn't have any
relation to the merits of the case. It doesn't have any rela-
tion to th@ diligence of the wmoving party. There are some very
real hardship cases that are not met by that arbitrary limita-
tieﬁ{' |

80, as Judge Clark has pointed out, the tendency of

‘the courts has been to take these hardship cases and put them

in_ihe catch-all aﬁbéivisioa, (8}, éhieh has no time limitation.

§§‘suggesﬁien;is thai'what;ydu want is possibly some
reasenable-limitationveg'disfurhaﬁea»of the judgment. It ought
to have some reiaﬁiea‘té %&ea %he'gaééy éiéaeveéeé the grounds
rather than to the entry af the judgmaﬁt | |

CHAIRMAN gx@@%@@s-' of course, aule sa(b) was promul-
gated in erder that there shculé ba éefiniﬁe finality of judg~
ment. We abolished the rule that the end of the term ended the
jurisdiction, which 1eft_na finglity 3?,511 in tha eases'with
which 60(b) deals; no time limit ané;géjtergﬂlimit; The;
purpbse of this‘rulé.waaféé:pﬁt &#ieﬁd‘£o m¢ti§§s;ﬁ:the sane
litigation. If they were aé€ maée‘ﬁithiﬁ.%he.fiééé t;me 11Qit
frem that time on you were limited ﬁe seek yoar remeéy in an
independent aetion,,if you haé any.~»

The quest&ea 1n my miaé 1# thnt your prepesal weald -
1mgose a 11mit that éoes nat exist now. waulé it nat. in
subdivision (6)? | | |

DEAN PIRSIG: It would further extend the time within
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which the motion could be wmade.
CHAIRMAN %iT@ﬁELL: Not extend it, but limit it. You
gay now there iz no limit.

DEAN PIRSIG: It would limit (8), and it would emtend

W, @, and (3).

MR, PRYOR: 1 was opposed to the specific limitations
on (1), (2), and (3) beeause it sesmed ta me that the hardahip

cases iavited the use of (8) Ivgo alang with Dean Pirsig's

'suggestien of gutting ia a speeifie Iimitation, but making the

tim@ begin to run with tha diseevery ef the graunds,

| JUBGE;CLAEE. :Ths*bagkgrcund ef this was my original
proposal, which was to ﬁakévéét ‘the detinite tine limit and make
it a reasoﬁable time, fraakly bscause the rnle was not in one

sense henest.‘ 1 mean by that that waile it seemed to state a

definite time iimxt by moving the pegs arouné speeifically by

geing under (6), you got away from it. 8o I thought it would be
better to make 1t gsneraz. |

?hereawaS»same ebgeetionzmade‘that that_éaem&ﬁ to be

taking away some possible éiaﬁenésﬁaf fiﬁa&ity‘~‘1 don't think

it was beeause I don’ t think ﬁnese elementa really exist. They

may rapresene -3 hoge, but ﬁhat is all

Dean. Firsig 13 in effact I think, &eeeptiug the major
part ef that but is saying that perhaps we can speed the thiag
up by saying that yﬁu hsve oniy a ysar aftar tk@ reascns under

(6) hava oeeurrgd‘v I have no particular sbjeetian te that

P
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I think that is wore in touch with reslity; perhaps it is as
much in touch with reality in judi@éai déeisiéﬂs as we cav wvake
gt. I thought our formalistic rule did not gtate what actions
the courts were doing and would do.

DEAN MORGAY: ;You can aiwayé béing a sagafaie'asti@ﬁ.

JUDGE CLARK: That is true. That is an additional

DEAN MORGAN: Under this, if they can't bring a

motion within a year after discﬁvery, it would be awfully hard

‘to show grounds for a separate action to set the thing aside.

MR, PRYOR: >I,mave the adoption of Dean Pi:sig's
suggestion, _ N

CHAYRMAN MITCHELL: 1Is that the one shows. on page 64
of the SBeptember reporf?

MR, PRYOR: ﬁq.

JUDGE CLARK: No, that is nét the one.

CHAIRMAN MITCHELL: ﬁill yeu read the propesal?

JUDGE CLARK: Yeé, 1 will read it 80 the re?arter will
have it. It 1s feund on page 35 of the ﬁhreh draft The
follcwing would be the secené sentence cf aule 66(&)

"The matioa shall be mada within a reaaenable time,
‘and fsr reasons (1), (3), (3), aaﬂ (6) nat ‘more than ene year
after the grounds tharefcr hgve aecrued ané are known to - t&e
moving party." | .

JUDGE DOBIE: @onld:itvbe"wigéfté’éatfin there, "known
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or should have been known"?

MR, PRYOR: No.

DEAN MORGAN: ﬁaQ_

CHAIRMAN MITCHELL: You would have to dig up
extraneous faéts &s'te>whéﬁ the méving party knew about it
before you would know wﬁather,gr_nét tbé Judgment waé'fiﬂal‘
| JUDGE CLARK: Of course, fheéa is no doubt that this
fﬁkég away'g fermal;statement of fiﬁality, and to that extent
you may.séy it is weakening the 9io§esitiag of finality. But
thén 3 eéme back to my other grapasition that it is not what we
dé;'the courts have altéady,dOne 1t:‘ The judgment is not
fiﬁal{an@ courts will not have it as final when they think there
is some méjer reason for ehangg_as on tﬁe surface might s@a@ to
be stateé by Rule 69(%)

See cases collected and autharities citsd in loore's
treatise and Moore's article on relief from federal Judgments.

JUDGE EOSiEé waé.ym iject to this amegdment‘as Dean
Pirgig has’ér&wn it?i | _' | |

JBD@E'CLARK: ﬁe, Ianm quite reaéy to taka it.

CH&IR&&H ﬁXTCHELL' %hat de you- thiak abeut 1t,
Professor Hoere?

PROFESSOR. &Q’RE 1 would be 1n favar of 1t.

"36963-995£E5 I nove its aéepﬁiaa, Mr. Chairman.
| eﬁaxém éﬁ;’frcgsixm ALL in fa.ver of' 1t %a? Taye”;

opposed. It 1s}aggeeé,tq.




JUDGE CLARK: There are two more propositions about
this same rule. One of them ig that Dean Pirsig would suggest
an addition, which appears on that same page 38 of my March
draft, to say:‘ |

"When'the'motigﬁ.is to set agiéé-a Judgment by
default any dbubt shall be &esolvad in favor of the métion."

Iragrée with the senﬁiﬁeat fully, but it does not
seem to me that werneed)te étate it. It seems to me that other
_ prévisioag c#re fcr.that.>-RQIe 58, which 1s the default

fseetion;.edatemp{atas/reopgéing, and it seemns torma that 1t is
 'sufficiént1y ea&ered.tﬁere:‘ 1 might say that theraihés been
& decision from the District of Columbia, I believe, in the
last number of the'Federal'Rﬁies Service, in a suit against
Fastern Air Lines, whichsaﬁﬂ Just tﬁis about reopening for
défauif;_,?he éaurf éhéq}d be sémewhat_teﬂder in giving an
opportunity. 8o, it seems to @e'éﬁaﬁ you don't need this.

DEAN ?iR&;G{ “I'am inclined to agree with that.

JUBGﬁ-CLARQ: ii’havé'oné!métier more on this rule,
and that is discussed'oﬁ §age 32-of<$§‘§arch &raft. It has
been br6ught.§s_a'head=by §ff§é£u£‘de§i§icﬁ1gt§e Thiéé
Circuit; although it ﬁas beéﬂii§here§t.}n fhe'situatign from
the beginning. ‘This %ill.gﬁaw yéa ﬁ§at:th; point is. I suggest
the iﬁSSrtion'éf athhpr;séﬁﬁehéé;‘§§chab1y»as;.third |
sentence: n i |

"Such motion dgesjnct,requirq 1@&%@1frcmlég,appeliate>,

vogan
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gourt, though the judgment has been affirmed or settled upon

- appeal to that court.”

For some years courts have been sort of toying with

this idea. This is when a case hasg been appealed and affirmed.
 This is not while the matter is pending before the appellate
- court, because then of course the jurisdiction is in the

»vapp§11a£e court. It is when the appellate court is finished

and through, that then if you want to do anything about.tha
judgment you have te ask permissien of the appellsate courﬁ
The rule develepsd before our rules, and on what basis 1 have
never:been able to gee, except a kind of tradition. There
wasaftvany gtatute ar'anything iike‘that but tﬁere were case
authorities that in that instance you had to ask the apyellate
court for permissicn.
I kaew from time té time weﬁhave received these

requests. The reasen that it seems to me foolish is that it
is a pure formalism 80 far as we are cancernsd It comes up on
a motion, and we knew ﬂothing about the case then. 'Probabiy
it was deeided by soms af cur predeeessors ten yenrs or 80O
before WB eannot know what the new grona&s are. Thermattey
shauld be tried oat, 80 to speak Wa can take eare'efﬁitlon;
appeal This aert of gesture 1n advanee it seema te me is one-‘
of those formalisms that we are suppossd to get away frem.

) Actually, in the case Gf Buteher & Sherrerd V. ﬁelsh

286 F._sd 259, the coart even went 80 far as ta grant e
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mandamus and prohibition requiring a district judge to vacate
his e:éer granting 2 new trial on the ground that his permission
had not been secured. That happens to be a rather hard case
wﬁefe probably District Judge Welsh, who did it, probably

Shauid not h#va done 1ﬁ§ but I msee no reaébé why that could

not 5339 been taken eéra cf'by the ordinary processes, which

» woulé Eéve been the ordinary appeal without this sort of thing.

The question has been brought up in severai cases.

CHAIRMAN MITCHELL: Back of it, I suppose, is the idea
that when thé court,af»aypeiis hgé rendered judgment and its
saﬁdite has gone down, it éaﬁqot'he departed from unless the
upper court permits it. |

JUDGE CLARK: Tﬁﬁt ié the general idea; but it can't
be departed from aayway'exqeyt tﬁgtyou have the conditions
under 60(b), and if you have the éeaditiéns undeyr Gﬁ(b),rthat
there was mistake, fraud,=§nd thgse'athérs -

JUDGE DOBIE: That nev§r has been before ihe appellate
court. | .‘ |

'JUDGE CLARK: That is right. How can the appellate

Veourt.agt(sensib1y~en this without any:reeofé;df4any kind? This

is a matter which has nét beaﬁ tfiégkéuéQ'-ﬁs i say, that makes
this ﬁé;ter'cé réquéa% the éﬁ%esf ioiﬁaii&m th#ﬁri can.think‘efg

%E iEM&SN? Yau have only one casa. 'ff yaurden’t
add samething here, wauid somaboﬂy argue that tke appellate

enurt caﬁnet review tﬁe aetioa ef the distriet caurt in

B
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74, - permitting this? You ééﬁiéﬁft want tﬁ&t, éeuld.gég?  ?ﬂ§’. :
wouldn't want the ﬂigtricé court to have the fiuéi éoré;
Would somebody imply that from this amen&meat?‘_This_émﬁédméng“fi-A
is su@gested only by this Third Circuit @eeigiea? | ’-.

JBBGE CLAEK No, I den'ﬁ thi&k sc,jblf yau wiil leek
on.page 34, yeu will sea that thia has been discusseé iﬁ a
_:gre&t many easea.* ‘ : | | e

MR. LEMANN: Do you think it would be warth whila te ;;4k

add a clause that the actimn ef the distriet aaurt may b@

reviewed by the appellate eourt, er de yau think thaﬁ weulaVbe

difficult to dn? RE L : | | 5
CHATRMAN MITCHELL: Yau cauld meet that b&laayinggx

. - "Sush actian does nat requiré priar 16&?@ 9f eseurt.‘"r

e Junsa cmagx 1 think Ehgt 15 argacd uiea.,‘%j

MR. LEMAﬁﬁf {xj,a’ :

Jun&E DOBIE,€ i gaae;

JUDGE cgagz-*f

‘ P v*,,‘attentien is Ruie 62 Laok at page 3 o

 :’This comeﬁ in as a suggestion whith),kave'in my&_

rejeeted but nevertheless I bring it beicre you.ufér: Fiééhég;

o of ?hiladelphia. in allgttgr;afllgsg ;itaber urg333 hat ﬁhe
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.days, he aheul& have an aééiti@a&l %eﬁ days. Oa th& ether

,uotice, the present rule gives just 2 lit%le more 1eeway &

: '7;7default aasefthaﬁ in etﬁer caaas., Ii thare i& any goinﬁ in

"[;;briag befare yeu sems suggestian ef mcdifieatiﬂn of th@

: 'ex@eutian rule when 1 breﬁgﬁt iﬁ a suggegtioa that the;qaur
'gf?;ia gariieular instanees might disp@ﬁse with the nac@ssit1

fthis ten~day 1imit having in mind mer@ ‘the conte@t@d Qﬁﬁﬂﬁ

automatic ten-day stay before execution should ﬁ@t_&§p§§ t@,’
default judgwents. He says:
"No reason gﬂggégté.it%elﬁ ﬁhy, in an uncontested .

proceeding where a ﬁ@fenéaﬁt ha@ ne% @xerteé himgel? 1n twenﬁy;

hand it samatim@a is of the greaté@ﬁ importancs-that an :%‘“
executiam on an unﬂen%e%ﬁeé Juégmant is&u& fO?thwith "  f;&?
My, Fiachar 8 puryese can be aehievaﬁ hy inse?tiﬁg
at the end of the first ssatence cf Rule ﬁg(a) th@ fall@wing
werdsz{ “but this prsvisicn shall me% apgly ﬁa o, judgm@nﬁ
enterad unﬁer ﬁala Eﬁ(b) " |

The R@parter psra@nally is incliaad to dcubt the

wiﬁaom of such 8 change or the need far @0 mue& hurry. vnder  5;,

3019 55(%)(2) ‘the judgm@nt is entered after enly threa daygf o

befor@ finality deacends. l
I think I should say 8 little bit more. Genarally 1fi?

shcuid thinh %hat there was mere reaaon fqr leas hasta in a

a‘ $r Flscher s proposition, iﬁ aught to apply generally., I.did¢§;‘

because there might be same matters that weuld eeme up whiahi
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might require more haste. At that time yvou didn't like that
proposition, and I am not sure it 18 a wise thing in those
cases. A judgment is a doom of one kind, and it way be this is
not necessary. In any event, I do reiterate that it seems €o
mé that his question is much more to the point in non-default

cases, and in default cases we had better not hurry any faster

" than that.

JUDGE DOBIE: 1 agree with that. I move that Mr.
Fiééﬁer's‘suggéstion.be rejected.

PRGFE&$OR’WRIGHT: This letter was addressed to
Henry P. Chandler.,

MR, TOLMAN: It was addrgssed)td our office.

CHAIR%AN EITCHELL; Is there'any contrary view?
It is agreed that ﬁf. Fischer's point be rejected.

JUDGE CLABK: The next that I have down is this
matter of condemnation.  We have discussed what should bé
done about the pending bill in Congress, and Mr. Mitchell is
golng to write a letter; kindly or otherwise, I think.

I think we did not finally decide whether or not we

- were going to do anything on Mr. Pryor's proposal, or did we?

I think we put it over, didn't we, and we were going to consider?*

it some more here. 'That is the mwatter of the bill in Caﬂgress;_ .

dealing with subdivision (h) of 71A. |
CHAIRMAN MITCHELL: This appears on pagav3819§vthe

March report.




JUDGE CLARK: We turn for the moment to subdivision

(%), which involves the Stude case. I think everybody was going
~to study that case night and day until now and, baving studied
it, we await your proposals.

MR, LEMANN: 1 read the case in the court of appeals’
opinion. ¥ think the conclugion finally reached was correct,
because it was not an original proceeding in the district court.
‘They had started in one court, ané then they were trying to fit
the procedure in the federal court on top of the procedure 15"
the Qtate’ecuﬁﬁ., It seems to me that is rather difficult-to do.
The railfoad:had started out 1n the state court and invoked
state prccédhée. They could have gone te the fedaral court to‘
kegin with; ast_undergtaﬁd it,,but they did not. Ian't that
right, Sudge Driver?F Tﬁéy iﬁvokedvthe stéte'proceéuéeiand had f
%1 shariff's'jury, ;hioh 1§ really a commigsion which ia'appéinted
by;ﬁha sheriff. They got an award and didn' t like that award,
80 then they took it to the federal eourt to appaal from that,
‘which the state statute said they ceuld have done in the state
court. They could have appealed iu the state court frcm the
finding of the sheriff 8 3ury and had the case tried over again
by a full jury. |

CHATRMAN MITQQELL’ How can‘you take an appeal fram a_t_ 

state court to a federal court? a
MR, LEMANﬂ: That is sbeut what the court held

finally, that it eculd not be dane. They held it was not a
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case apyiying to the federal court at the beginning, That is
not before us. Théy had no ocecasion to counsider our rule;
really. I think the case is right. Why shouldn't the railreﬁd
ccmpany make up its minﬁ where it wants to go tc bsgin wi%h?
Mr Pryor's amandmant would permit the rallroad company ts
start out partly in the staﬁeftrihunﬁl and then ge»te,thglf;‘i"
federal tribunal. Gl e
CHAI%MAH MITGHELL Thé statute says tﬁ#t yéu&éan ge 
in a federal eaurﬁ in the first 1nstance but there is neﬁhing 7gfj

in the statute that I know anythiag about that allowa an sppsal :

ffrom a state court to a 1ower federal eourt.

JUDGE DQBIE- There are a aumber ef eases - and I

an gure you hava run into some sf taem e i ihat hcld that as longi:

as this 1@ an administrative procaeding you ¢annat r@méve it"777?

it is net a suit Soma of them hold that aftew yeu have gens'

o threugh an administrative procesding and it has develcped 1n a

proper case il may be removed I have not reaé this Stuﬂa Qase.'f?

I wender 1f they made the point that it was not a suit but an

administrative preceeding.' I would like to usk the Repmrtor

| about that.

JUDGE CLAEK. ‘What i that? |
JUDGE DOBIE: In the Stude ease did they make the |

poiat that this thing wae not remevzble hecause it was merely 

- .an administrative proceeding aad{nat g guit?,

MR. PRYOR: VYes.




5?§: i 7   ;f*’: .-: ’ 3%@@3 Ciﬁ%ﬁﬁ “As 1 inteépretaif; yes.
_' JUDGE ga%z%« 1t ought mot to be ?emaveé | ztfﬁésf;"

b%%ﬁ heid a numb@r of tim@s that th@ cﬁmpsnﬁati@n caaas under

. - the ﬁezi«:mea e Ccmpematien Act are’ mesre adminiatmtive pmseeéw V:

,iﬁgs and that you caan@t remeve taem.f:ﬁ:;

ﬁaﬁ ?EYOR. in this case the eandamner breughﬁ ten"“

'cend@mnatioa suits, and after the sheri ,u‘Jury unéer curf ta,a L

law haé awarded damages, they remevaé theae easeg tiﬁthe ﬁﬁitef

Y}States distriet court Contamporaneeusly with a metien tf;r aa63
i°" jmade by the preperty awners, each prapsrty 0waer aﬁtempt>_ .

| compiy with th@ Iawa statute by filing p@titian in the Uaiteda"
S .i‘ 8tates ﬁistriet cnurt. That waa the subﬁuiﬁ:af the maﬁiaa ta
o ‘,'rem;a,nd-, That was really the':‘_ Gl

caaznm&x MITCHELL*f;;il;a,)

iﬂnwdigtriet eaurt. a'

Bﬁﬁﬁ EQRGAH* They talkad,abo

'cmmmx gsrrcagm-.:j_ They traateds u— a8 aat. e}vahl

They emphasiged ths werds in italie”

" %R. PRYOR %y only auggestic 'was"that 1n T1ACK)

'*}the werds "er commissien or’ both" be deleteé Thaﬁ weuld la ve

ffthe rigbt te trial by jury if th@ state statute sa presaribed
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¥R, PRYOR: You have that in every diversity @asé, 
don't you? In every case the nonresident dafénﬁaﬁt CAR BYUE "’
either in the state court or in the federal court, if th%?é'iﬁ
enﬁﬁgh involved. : |

CHAIRMAN MITCHELL: I kuow, but these condemnation
‘gases sometimes 1nva}ve a state law that gi?es’jﬁny irgal,émd'
sﬁm&timesiinvolve 2 state iaw that gives & aeﬁmiééi&g §r1§1;f7 

MR, PRYOR: Our law provides for both eémmi&ﬁiééf@nga.‘
trial by 3gry. | | 5 |

CHAIRMAN MITCHELL: That is the state prastica.,’

MR, PRYOR: I know it, but where yaur chae is in thé 5
federal gourt by reason of 3ur1$diction nver a~d1ve?si%y‘$4§uae:f ;
tion, why could vot this CQmmittee preaeribe a rula, and tha e
Court adopt it, that would gavern the proceénre 1n tha fede?al ?7 g
court?' . LnoLn p ; N

CHATRMAN MITCHELL: The committee was ai tn@ gginien ifu
that if you were reaorting to state $tatute$ giving the righz S
of condemnation, you would have the Same. kiné ef tribunal 1n

the federal court that you would have haﬂ in tha state aﬂu \

MR, PRYOR: Apparently that wag the opinian;a !
Committee when the rule wam drawn.- 4 :
CHAKEMAN EETCQELL. Why éhouldn't 1t be taa;
What reason is there for saying that ycu should have enﬁ rigkt:!; ;
in federal court and anaﬁher and different right in the state \

- gourt in a atat@ ccﬂdemnatiﬁn case?

]




- 82 o . - MR. PRYOR: You have %ﬁ@ sane rigﬁt. Yau ha?éiﬁﬁé'
h right to ﬁriéi by jury. We had a great deal of @eafvsiaﬁ eve§   
this in c@amﬁatian with the nin@»faat eh&ansl Canes iﬁ th& ¥

Misgisgiygi Rivsr, where the iglaﬁﬂs war@ ta be gubmerg@a, f3§277
 ¥the laaé en th@ islaﬁé iny west of th@ thraaﬁ of thﬁ ﬁﬁf@&& if’;-?
:?' 3aame under iowa law aaﬁ they haﬂ to have a ahsriff'fj
~,‘an award then there was an ap?éai te ﬁhe ﬁiﬁtriet eeuf ;f.mx.

::th@n %here was*aajury triai if the 1ané lay eaﬁt @f thfjthread

.;Hef th@ sﬁre&m, it wag 1n 1111aeis, ané yau h&& juat oa& %?1&1*d
f thieh was in the éiﬁtkie% eourt‘< It weulé be gnverﬂed aew by :

5eur rule on ccné@mnatien. of course. -

'JHQGE DOEEE°' Of courseuits applieat&en 13 naﬁ 1im1ted

. m aﬁy way tc condemnatim: saitﬁ.: e |

Eﬁ, PRYO§' Yes. it is in tha aanéemnatian ruls.TJ_ilzi
L JH&GE BQBIE;~ 1 aeef; x heg your pardon.; x 39@ ghag
it ig, abselutely. : e e :

?QOFESSQR MOORE.~»§§. ?ryer, didn ‘ ae_ﬁommittae;gut

'7f:’twa alternativas up to tha Comrt an&

’44? $aw suhdiviaion (k)?

%Eg ?RY@R‘, r ean't sriswer t‘ft

caazamax MITCEEL&;' 1 have the rep t{with the t 0ffs;;

‘&alternaﬁives whieh we passed up te the cQurﬁ Thi{first ena‘is:

f‘the ene that was gdagted“;f,«?i’

ga, PRYGR. I wonder, if that wero ﬁrue, if the

,éifficulty that is 9resented by the Raek ialand ea




. ﬁhgre vere %hr@a éigseﬁt@, would not per&uade the C@art

“1t wsnlﬁ he hﬁ%t@f to have Hor eommisgion or both"” euﬁ @f €§9r®,

| ﬁhiﬁg was that if ?9“ were f°119Wiﬁg th@ stata statuﬁe allsw}n““
:c°né@@ﬂgt10n; you saould have the same‘g@aetiaa 1h the fode
_ceurt on removal that you weuld have haé in th@ &tate ©

’?1Tﬁat ig th@ uaéerlyiag 1dea.

 :§£ ynu are oper&ting under a stata sﬂatutelwhieh givas-ﬁhéi;.:

| power of eeademnation, why should yaa the a different

xi_gower af @minent 6omain. eught to}ha
'“federal aaurt in this kind of casé thaﬁiha weuld?havag b
Ai}ether kinﬁ of eaae._ Ea is nat givaa‘tha;iright new unde
:E}irule becauae he bas to gu through thia "

Ea sheriff's jury.zvi

ﬁ‘f'alternative?

CHATRMAN MITCHELL: The funaamentaz 1dea baek ef thaf,'jf

ﬁR. PRYQR° That 18 trua;Vaad’we dc have, exeept tha

eﬁAIRMA§ ﬁxTCHELLa' But the state statutes azzav 1tl.;

MR. pRYeR~v It saems ta me that a citiﬁen of anatv

 ;?$ﬁﬁt$ wbe is given the power by aur statute ta candemhjﬁ_£’

the $ama right in

‘eegsag?y 9:9@91
Jﬁ%GE naxv&a. géﬁ-éaidgta ¢

caaxamaw MITCKELL. _fﬁg,ijfj'
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‘;S% ‘ He wanted to be sure there was no disturbance of the state
procedure by these rules.

CHATRMAN MITCHELL: That is provided in the alteﬁaau

tive that was adopted. |
JUDGE DRIVER: They rejected the other, didn't they?
CHAIRMAN MITCHELL: They did. | ' m‘:"‘”
'_JUQQE‘DREVEE: What waa the other? Did 1t greviéé ‘ ;éi7
’fer jury trial? | | | 7 A
PROFESSOR MOORE: If the state practice praviéaé fsr’  ‘
/ﬂ_‘ij“ry and eammiasion and bath together, why 13 1t that yeu waﬁld } ;
’°E net have a duplicate and Just have the jury? - -
‘39@&3 DRIVER:‘ That was the alternativa. i hsVS”éiﬁé&s’g
lbeen in favar of &r ?ryer's proposal but I doubt whather yéa -
'.7 ‘69316 get it by the Supreme Court. ‘i think I took that pasitian 5v
befare wheé'wejééepted the proeaddre. 1 would rather aea jury g
trial in all diversity cases. o : ;
CHAIRMAN HITCEELL:_VThe#e_ia thevques%iqn;of“déngréga;. R

- too.

"MR. PRYOR: Of course eongress can upget it.
JUDGE DOBIE: They have been very teuehy abcut this"

’f{iwhele condemnation mess, Mr . Pryor.

ﬁB. PRYOR: i felt that it was my duty, eoming fromf51**
:;iewa where this aase arose, to raise the question. B
cgazagAN MITCHELL: You said there were three dis~ s

sents. On what point? what wculd they be dissantiug abaut?




Hes

¥R, PRYOR: There were.

JUDGE DOBIE: Frankfurter and Black disgsented.

JUDGE DRIVER: I think probably it should be referved
to the Iowa Legislature.

MR, PRYOR: It wouldn't get very far there. They are
too busy deciding whether or not to have colored oleo.

~ JUDGE DOBIE: 1 wouldn't tamper w;ta that rule.

. PROFESSOR MOORE: Frankfurtar~said that that is all
:nemsqélaﬁuré an@ that what the condemnor attempted to do in
federal court in that case should have been an independent suit
in,faéeral ecurt. The majarity képt taking the position that
what the condemnor was~t?yin§ tolq@ was to take an abpeai,
 which he could not do. |

JUDGE DOBIE: Frankfurter sald it was not an appeal,
that it was practically an_eriginil guit, .

MR, PRYOR: It ié»praeiicéliy quibbling over wérds.4

ﬁR.'LEMANN* Can you say that 1nvoking a state Jury
to fix. yeur damages in taking property is just an administrativa’
proceeéing? If you can, Frankfurter was right. If that 18 nct -
doirect, ﬁhen ha was-not”right; Ian t that corr@ct,iwr. Eomre?

?ROFESSOR HOORE" I think that is 1t.

ﬁR LEMANN: | It seems ‘to: me 1t gaes faw beynﬂd th@
usual understanding of’ an administrative proceeding and is uet
within the rule that says yau must eghaust yaur administrativa‘

remedies beforeiygurean go to the_fedemal cour&.J Hera the

. o
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JUDGE DRIVER: Suppose he had brought his sult
initially in federal court under diversity Jjurisdietion,
feizgwimg this rule how would he go about lmpansling & sheriff's
ju%?? I would like to know that. If i héﬁ the problem, how
would I do that?

MR. PRYOR: Mr. Moore made the suggestion to me
yesterday -- and I don't know but that I would follow it it I:
had to condemn some land -- to go into thé federal court with
mny certificate of neeessity, which I would hava to get in any
event, and aak the marshal to impanel a jury to award the

damages, on the theory that the marahal-ia in the same position

as the sheriff under state law, and proceed from there.

I think that is the way I would do it in view of this aeéiéionC 

ER; DODGE: The marahél wouid know what 4t was all
about. | |

MR, PRYOR: And he might not do it.

JUDGE DOBIE: -gn. Cha%rman,‘x would like to make a
metién, if I'maf. I think itzié;eviﬁent_froﬁ wﬁat has been
sald by Mr. Pryor thét we are piaying with dyn&mite‘when we
mess with thié‘rﬁle. 1 dOﬂ't beliave this is impﬂrtant eneugh
and we might get tangled up with the Supreme Court. I move
that the suggestion be not adepted.:

MR: PRYOR: I dan'tmeau to take any drastic action.
It was jééi‘a suggestion. | :

.CHAlﬁﬁﬁﬁ @iTCHE;i:*:Iéhéhéré‘any fu?ther dimguésien? 




88 , The question is whether you want to adopt the amendment éfjﬁaia

All in favor of adopting 1t say "aye" -«
JUDGE DOBIE: They havern't heard it over ﬁﬁeré,}7i
CHAIRMAN MITCHELL: No, your motion was that it be
not aéeytad.v 4_:4
o JUDGE DOBIE: My motion was that it be aeﬁ aéapt@d.ﬁi,;r
DEAN MORGAN: You don't have to make that matigg., g
' JUDGE DOBIE: I just want to bring it tc a nead, .- U
CHAIRMAN MITCHELL: The mﬁtion is that we reje@t'tha %;/
proposal. All in favor of rejecting it say “aye"° egpeaed‘

It is rajeeted.

. , minute.

1

PROFESSOR waxaaT. Judge Clark stepped out for juat a

The next point is a very minor one that Leland Telman
has brought up on 81(f), which does not appear &nywheré 1n the
Jmaterial. Leland points out that we no longer hava Collactors
'  of Internal Revenue, that we now have Directors of Intarnal
i 51 Revenﬁe, and that the rule ought to be changed ia coaformity
;:’with that so it will say that "the term 'afficer' ineludes a

”““Q’fBireetor of Internal Revenue,” and so on.

| 7 BR TOLMAN: It is a matter of ehanging the tarminelogy; 

{;af the rule, Mr. Mitchell 80 it will confora with the gresent f[{f
‘;t;tle’9£=the office. Theré is no longer a Collector of Intarnai‘; ‘
. Revenue. They are all Diatriet nireetcrs af Interaal Ravenue., |

JUDGE SOBXE ;<move:its aﬂoption.A




89 R gbﬁﬁg ﬂiéﬁ%“ I don't thlnk %h@re can be ank%ﬁiﬁﬁtiaa.a~f

- Ve hava a cas@ now ?@ﬁéing &gaing% %he wid@w of ﬁ@i?@fingiv ;‘;257“

Eﬁ' T@Lﬁéﬁ° I know. I'@Gulﬁ 1@&v& th@ previaiem%iéﬁﬂ‘ %

o the wiéaw af a ﬁeeeasad Qaliaetsy, bee&use th@r@ are saaas

{; ;gti11 ggnéigg @m that. . » , . L
| JuusE nagxg«: What wculﬁ y@u_sub tiﬁutev “9§
l'Bireetaé"? | | :
- um, ?GLMﬁﬁ.,_Séé-; S R

,_t; JBDGE-saazﬁzﬁ isp"e?-”i?ééﬁér":é#tiﬂfikgéf

| ﬁg"T9i¥33="—Leaﬁiﬂg?“ﬁﬁiiééfﬁﬁﬁaiﬁ_&%ﬁééét_

4»fﬂfa15@ ”Diraetor." S

Jvaﬁs DBBIE: 'IaQQié}thgtfigg:w@gdg;g¢§_§1§§gtny

| JUDGE CLARK: 1Is "Director" enough, or mus

_vsamethiﬁg éigg?  '

MR. TOLWAN: I think District Director is the correct

| WGE CLARK: W11 you chee
| Jumz: ok e,
cﬁgzaﬁag %ITCEELL’* That s agr

JUﬁGE CLARK*

Tha cnly tﬁing 1_

amendments. The étte?nsy General is quite anxiaus‘t




Do

itien in that?
" rules take effect, isn't 1t?

in that rule but, as I say, the Attorney General in discussiﬂg
{ indicated to him in effect that we always did put in some

4 pravisicn, and this is the previs;on. "1 was not saying there

was any connection with the substitution rule, except as a kind

«fi ;saya whgn:tﬁey egnneﬁ‘tnke"@fi@dt: that is, they shall not be

vy 4effeetive before a‘eertaig'timg,uuntil they have been laid before ,.

673

something about that substitution rule. I suppose we should
have it. Previously we ?uﬁ in something of this kind.
‘CHAIRMAN MITCHELL: I thought you were on Rule 86.

JUDGE CLARK: 1 am.

lﬁﬁﬁlﬂﬁﬂﬁ MITCHELL: Is there anything sbout substitu-
JB@GE DGBEE' It is just about the date when the
JUDGE CLARK: There isn't anything about substitution

the substitution rule said that there should be something so

the Department of Juatice would ‘know when it was to take effect.

of exampls.,
CHAIRMAN MITCHELL: Doesn't the statute say when they
take effect?

JUDGE CLARK: No. We have always had this in. It

Cangress ané S0 on.
JHBGE BOBIE~ Thia 15 Just like the old rule exeept
that xﬁ leaves in there tbe data when they are aéopted by the

Supreme Couft the date they are transmitteﬁ te Congress and

N "g,r,i.i RN S )ﬂ _‘j_ ; .
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" provides, as I understand it, that they take effect Augu@i I,

1985,
JUDGE CLARK: That is what we have been able to do

more lately under the new enabling anet which sllows the rules

. to be recommended at any time up until May 1, and haﬁa fa

.remaig hgf@re @angr@ss for three manthﬁ. 8o we get tham in by

May 1 and Eh@n we can mak@ them effective ﬁugust 1, which ia -

about the'firat date we eculd make-taem effective. That geens

10 be & ve??'geaé time to'mak@ th@m effective,

This provision, ?aﬁrawn, is about the smame as we had

in subdivision (e) fer the @arlier rules

When the Supreme‘Ceurt caie to adopt the ébndemhafion'

rul@, they did it aomewhat simpler 1n effect by putting in their'

ilown crder that this rule shall take effeet August l, and se on."

That way have been simplev. ‘This carries out whaﬁ wa“have-ébne a

' before;

CHAIRMAN MITCHELL: That date has to be three months =

"after it is submitted to Congress.

JUDGE CLARK: That is right.

CHATRMAN &ITCHELLQ» What do you want us to do?

JUDGE DOBIE: 1f it doesn't get tar;ugaféoﬁgréss;;you g«“
may havete'chénge'that;; ‘ B b

JUDGE épgag:"ves..,x shéﬁid-éhihk téntgeivé1y<théféi5‘?"

ought to be spmath;ﬁg heré Here are the effective éates once

before (i§§icating§: It 13 modeled par%ieularly on. tha laﬁeﬁﬁ




93 ;{',ﬂﬂé;_

JUDGE DOBIE: I move its ada§§i$ﬁ. ;*

CHAIRMAN gsTﬁggamz 1£ there is 1o nhj@a%iea, %ﬁat 1@ Y

Bgr@%ﬁﬁﬁﬁg" it ” :

| JUDGE CLARK:v
’.Q;ferms of judgwen%, and
"?<ﬁhir§w§arty ﬁefendant.

‘”ifmy September draft yau will sae a changa

’;ﬂﬁof tha third»party ésfendant.f We ara ow
ri{i;that ysu~den t have %a ge to the eeur§
415[ £0? samathing against the third pa?HY

| CﬂAER%AN MITCﬁELLQV wnat4is?gi'

JUDGE CLA&& That that farm b cori

;:33with what we are. prapeaiag as an amandme_
[f;made as indicated here.

Gﬁézﬁﬁﬁﬁ QITCRELL%;

JBDGE CLARK: It has gone a little ol

: ihave iergatten.'

?RGFESSQR waxaﬁTe Tha questio; wa:_wha
ﬁ,yaﬂ shauld giv& free 1ega1 advice by‘havin

?TJsthird-party ésfenéant that this extra g

»i}vis 8 . cepy of the eemplniat of the plaintiff» whie»'h' a_i,
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‘answer if he wants to. The Committee did not adopt that last

May. It said the Reporter should prepare an explicit draft and
gsubmit ii to the Committee at this meeting. There has been no
Committee action on that heretofore.

' JUDGE CLARK: That last sentence is, "There is also

gerved upon you herewith a copy of the complaint of the

4 p;aintiffgwhich yéu may answer."

JUDGE DOBIE: He is not compelled to answer.

JUDGE CLARK: The basis for this is in the rule,

which staﬁes that the thirduparty defendaat must of course

&ﬂ%W@f the complaint against himself but it provides that he

nay. aiso ge on ané make defenmes against the pla&ntiff
BEAN MORGAN: 3 &hink that ought to go in.{
DEAN PIRSIG: You have taken out the copy of the
defendant's answer. | |
CHAIRMAN MITCHELL: What is your pleasﬁra with that?
JUDGE DOBIE: I move its adoption.
DEAN MORGAN: [ sacené the motion.
CHAIRMAN azTeHE§L;, That»isiagr@ed to.

JUDGE CLARK: The suggestion was made that the

" Reporter should draw ug forms of simple 3ﬁdgment$ and present

~them here. Let me say that 1t would seem tc me that this ought

to be very helpful. I ﬁhink one reason for it is that Rule 58

:' ' has raised some questien in different courts and they have not

seen what to de. Some of them have prepared very formal




~_agreed to.

ﬁﬁ?"

judgments with lots of whereases and recitals. We did have
already a provision in the fui@ that the form of judgéeat‘
gshould be simple. That is ggi@ 54(a). The Rules eénéémﬁ&ate
8 simple judgment pramptiy’@néered. See Rule H4(a), pre?idiﬁg

‘V that a judgment "shall not contain a recital of pleaﬁiaga,‘
the report of a mas%er, or the record of 9riar praeaeding& “_“

| This is to make it visual so to apeak 1t seems ta; 1T‘
me that these forms ought to ba helpful I think ﬁhay are £
gimple and meet the pnint. If you haven't alr@ady, E wigh you:‘«ﬂt
would take a look at them. | ’

| JUDGE DRIVER: I think there is‘a'gengiﬂe need for 8l
form of judgment. The clerké have had iroubls with the'rnlgg -
It provides that they shéll éatér~3uag§enﬁf\ Thé41ﬁwyéés p;efar |
“their own form of judgment if yeu don t have an. official form, ;
and sometimes they submit to the clerk these long. drawnuout
judgments that have long-winded recitals in them. If th@ clerk
had his own form, he could say, "ﬁo, we have this form and I 4':
.will enter it in this form."' | o

| DEAN MORGAN: 1 move ﬁhe adoption. L

CHAIRMAN MITCHELL: <3 ‘there is no objectisn, 1t 13

JUDGE CLARK: Let me say that I have added a correction

oy twé, which appear by refarence to my March draft;

CHAIRMAN MITCHELL: %e will take a 1cok at your fcrms

"when the report comes back and 1f anyﬁody has any kink abeu% it




. 357_," ’,v .@9 will take it é?vth@n. : _ e
‘ . .;.JBBQE @Lﬁ%ﬁ* Ye wili &dﬁ thé eurreﬁtioas;; §$§é

. l*@xamg&le, the raumbem have to be changad bww@e tharé haw
'7{.been iﬁser%eé aiready some ferma under the ﬂﬁﬂdemnati@n:

;Theﬁe aatuaily wiai be Ferm% 3@ and 81.;_ﬁ_ ;

%& T@&Mﬂ%: i sheuld think‘thes@ fcrms af yﬁ rg mig

'“f:be scmewhaﬁ shewtened The? hava some reaitais’thﬁ

*.WEI:think yeu need

JﬁﬁGE DRIVER;( I have . auggestien"cn a ‘minox

fvan your farm ef Judgm@nt on Trial ta the Caurt, en pagé 73
';;I aotice there in the 1ae% part ef the first ga?agrap

‘,jlaf the defenﬁant damnges 1n the amoﬁnt’ef $1§ GQG"

E‘lé.n bfackeﬁs,r“dafendant" :“as per 091n10ﬂ74. "m@ﬁﬂfanﬁﬁf

wdecisien on’ file."_]Q, 

‘”V 1 you are gaing te put 1n a ncte ef that sarﬁ,~

; 4 would nat Iimit it to an epinioa or mamarandum af deeiai@n ef_:

;ff:the court because 1n my practiee e and I think itfis’”e

,;help me keep up. Yen cgn*§ doj§hg§ in»avery ﬁgg

 '7don't do it.u
Jﬂﬂem BQBIE

' hanﬁed dawn‘, Yba don't writa an Qpinief unless h
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_&metiaﬁ.

JUDGE ﬁREVER: This is on trial before the court. In

- most cases what you do is to announce what you think about the
facts and give.yaur reamsons and announce your decision from

" the bench while the matter is fresh in your mind, and that is

that. You don't wri€a any formal opinion. B
MR. LEMANN: Why not take out those worde? What is
the purpose of saying "as per"? Why not take out "as per" and
everything fqlléwing tﬁaﬁ?
- JUDGE ERiVEﬁ:' Either take out "as per" or put in an
alternate "or pral‘ﬁaeisicn or announcement from the banéh.“‘
MR, LEMANN: What does it add?

CHAIRMAN MITCHELL: When you havé an oral opinion from

. the bench, doesn‘t the reporter make a transcript of yeur

opinion, and isn't it put in the filas of the clark?

JUDGE DRIVEQ' No, not unleas somebeéy pays for it.

If one of the parties wishes to get 1t and they usuaily éc, they

f_have it transcribed by the reperter._ it they da thaﬁ then a
yﬁ{aogy is put in the files. They started pubiishing my ‘oral
"r%announcements frcm tbe bench with ungrammatieal remarks and

'7xf everything - else in them as my opinioas, and 1 had to stop ﬁhat
,E'I said, "X didn t prepare that ‘as an pinion. @hen 1 prepare an

f{opinian 1 like to have it at least 1n good English A | made them ’

gtop doing that.

CHAIRMAN MITCHELL: There is no objection to striking
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:J §$"}“if:f; fﬁ§%eri&1‘tﬁéfé; Et seeus to me tha% &11 yGa ﬁ@ed ta ﬁay is

"'f'fthaﬁ the jury on June 2, havéng rand@red n verﬂigt for tﬁe{};ffllf
. plaintxff or. aefenﬁaﬂt or what@ver itaia,vaz}d 80 on. Y(m cie’m t '
’» ffneed to aay %ﬁ@the? it was on interr@gﬁt@@ias ar & gaaeral - 

Ef}:veréiet

',, caaxxma& ﬁiTCHELL* sugpasef hef:urybealy’

i answers, a spacial vardict ac tc gp@‘ 'ﬁ.féiﬁ nat;rgﬁdé a

ig;general vardict? {‘ O

4 ef caurge.4w”9"

C§AIEEA§ ﬁITﬁﬂELL._ Et seam@ ta me thera ig an.im li«

3f;écati0n that if the iorm ccntaias r@eitaiﬁ that'are net true’in

"“*5the partieular casa. yeu 3“3t ér . ;L?if

sa- TGL@A§-f 1 haé the”feeling that there'was”net

’l really any ascassiﬁy in a judgment to reeite all the details

N"‘fef what preeeded the judgment‘b I know seme ef:?he fowms de net

JUBGE CLARK" I think in geaeral thatj's true, hut it

1f%seems to me that it weuld be good to have tha difference betwe

:f_jury ﬁﬁﬁ eourt to appear, aad if;7”u g t that far yeu have

: fpraetically to shew the differ:

DE&& ?iRSIG.-

What ather faet iﬁ rerav‘

¥Jer With 1nterragatories or gener
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bes

JUDGE DOBIE: The case does not eﬁé with iéﬁ‘aagwérs
to special iaterr@gat@ri@s. They are not jJjudgments. The;judg@
says, "1 enter juégmegt for the defendant." You ﬁave to ha#e a
Judgment. | :

CHAIRMAN MITCHELL: I know yom‘have to have a Judge
ment. You may have special findings by a jury on whiah the |
judgment ias bassd anﬁ is it not proper tc say so? . : : -

JUDGE DQBIE' I don't think it makes any différanae.? 

CHAYRMAN MITCHELL: I don't think so, either. 1Is
there anything more, Charlie? .

JUDGE CLARE° Let me perhaps perform a 11tt10

obsequies for Mr. Hildebrand v Er Hildebrand had two other |

"preposalg; One of them ia that he would de away with eur Rule'
,41 that gou can have only one éismissal without preju&ice."
1 éon'ﬁ think ve eught to ehanga that, and 1 éon t think we ‘

~iahould-do anything about it.

JUDGE DOBIE: I move that it be rejected.
CHAIRMAN MITCHELL: That is agreed to.

JUDGE cLARga He has one‘other that I wéﬁld 1iké,fo»,\':

state in brief form, but I anm not sure that at this late hcur ;;4
‘31 ean do 1t.A He has one good proposal an Rule 4(a), te do away

"with service by the marshal and to have the aervice by the

marshal or by any other gerscn whc is not a party and who 1s

not less than eighteen years Of age. Personally, I think that 3

. H l

is swall.f




01 Bﬁéﬁ'?IﬁgiG It werkaﬁ well in- %iﬂneseﬁa,
: JE@QE §Q§1E°, Don’ t you germit ﬁhat now, Qh&fiié?
JUDGE CLARE:  We deba%@d it 3 wish thié h&d aam@via?"*

'7ﬂﬁ{beaéliér. i might have @arrie@ the tareh,

*the_lggp, and
iﬁf;thing and anether, far it.» '

“*;;3ga were nat ready f@r 1& in 1935 Pef

'quyou know.‘}

DﬁAE MQRGAN‘ ﬁétggy;hgvé'ggﬁwﬁ:uﬁiy G
i"’13:3@19#:31;12; the bar.r' | | |
CEAIE&A% w:TCEELL aow aheut,_v' if;:

DEAN §ORGAH" The bar abjected stranuausiy

;aad se forth.w:fi

HR. $£@§ﬁ3='-ﬁéas:tﬁéfmﬁié§ﬁ depend
30ha1rman? | | | |
"f-;?fﬁﬁp;weﬁﬁéﬁs-; Hﬁ'-he dote. “”t

5 7f§§§3;fﬁﬁﬁiﬁﬁ{” So he wouldn't eare.l;,

a*TQLﬁAﬁ{>¥




102 ¢ person m§2é~th§ Bervice.

MR, LEMANN: Aaﬁ have a f@rmﬁl r@esré @f th@ faat 0y

_;4%hat the yagﬁrg haé b@@ﬁ g@rved hy aa affieervef tha o

'}w%§@au§@ thaﬂ i% praﬁabiy got mcre atteaffc ,fram th'"
' de£enéanﬁ°

JﬁD&E aﬁgzzn' x weulﬂ 11&@

”° ‘f;1n ether rulas.-. o Bl ety
Jsa@a DﬁBIE’? xlwééi&’iéavé it alot

@HAIRHAN wITﬁﬁﬁbL’  a ee p

there is the question of the s%atutelaf i

“»]Atha ee&glaint and aummens had beenideliveredf

‘77’,servic@.a

DEAN aeassmq YOa have a 1ot of things you oug

f"&hange if ?ou diﬁ ﬁha%

"}7‘11meve,ﬁhat 1t 1

JHﬁ&E CLARK'( Why don't we'jug

JﬂﬁGE DQEEE‘st move that it bef,;fﬁv

JUBGE CLAEK‘f It is awg” é

o nothiﬁg but formﬁlism in ﬁhe other thiags
| BEA& MGRGAH~ i suggaat tha% we

CHAERHAH EXTﬁEELL* It is 1’1”
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‘up & final draft of everything that we have done im form to be

printed. That will be mimeographed and sent to all of you for

 that requires another meeting, we can dispose of it by mail

. and then it can be printed and distributed to the bar and bench.

bar associatiena. and 80 on,_and anybody who asks ior a copy

~back in Washington before Satqrday night, 80 we are unot able tq‘

eall on him.

up at thzs 1ate time, but x t&ink ycu mentianed 1t bafora here
~dn caaﬁeetion wiﬁh the pending bill in Congress on 71A(h) af
 tha condemnation rule.i From inquiries 1 have mads here -
7/1 taike& to oae’of the Senatars.fremnmy sta%e and talkeé ta’M&Q‘
f ;To1man ~w there is very strong baeking for this bill and graat

pressure is being brought 1 think Qr Tclm&n will agra@,‘aﬁ ‘the

bHas6

MR, LEMANN: What is the probable procedure from now
on? The tramnseript has to be written up.

CHAIRMAN MITCHELL: The Reporter ls supposed to get
any @aggesfians by wail. If you find‘ther@ is nothing ssriaus

MR. LEMANN: Have we already voted on to whom it is
to be distributed?
GEAER%&N'EITCHELLE I don't think we need to vote on

that. We have a practice aboﬁt that, It will be sent to the

I have to report that the Chief Justice will not be

*'3UBGE*DR€VER~' ﬁr Chairm&n, I hesitate to bring this

Judicigry7€ommitfee of fhe_ﬁquse. It is my opinion that.,ugléss
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- of Justice as indicated by the copy of the letter that we aave

:~mors aaﬁ more sxﬁen&iveiy to the u%e of commissions in fixisg

governm@ﬁt projec% and an extensiva area of land is being takaﬂ -

 to the district court in‘his discretion the right to reaprtgﬁe

»rnle doesn‘t 8o provide.: As you pointad out, MEQ Ghairman;“
.5 We had te do something, and it was rather hastily draftad. ,-‘

’ diseretion of the trial ecurt; Rule ?IA(h) provides that trial

‘¥ shall be by jury, if deﬁanded and 80O . 0n.4'

587

Sbﬁ@%hing very affirmatively is done to stop it, the bill will
go through. Unless something is done to head it off, it will
go through.

One of the arguments that is made by th@ @apartmeﬁt

here frem Hr. Rogers, is that the district ceurta are reﬁe?ting‘

>ccmpﬁnsa%ion. Qf course, the answer that we have made t@ that "f'

afgﬁment iz that we eontempla%a that it should be used Oﬁly‘in i

agécial cases‘eOmparable.to TVA.‘ Where there is a largé';f'

by the govarnment for the sake of uaiformity and for tha eﬁhar

consideratians urged by Juaga ?aul, it was thought wise ta leave

the commission method of fixing compensation.

The difficult§ with that ahswer of ours is that our
that was. done after we had gone up to see the Sugreme CQurt
Aa a matter of fact,. it plaees very little 1imitatian an the
JUDGE DGEIE: Do you«waﬂt to restric% the disaretlca?

JUDGE nxzvzne ’",, }. unless the eourt 1n 1ta

discreticn oréers that beeausa of the charaeter, leaat1§°; or




 ¥; quanﬁgiy of the property to. E@ éeﬂﬁe@ﬁ@é GF for eﬁher raasggg
.’ _ iﬁ th@ iaﬁere@% of Justice, the is&ua of ﬁﬁmgﬁagatiga sh&li b@ AR
o ffé@tewmin%é by & @emmisgien of thr@@ ?8?3@3& ap§6inﬁ@é by 1@ " 1 £¥

A cnur% could very weil ﬁatermin@ _— aﬁd g thigk hifg

*”fdétermiﬁa%ien weuld prohably aﬁané u9 eﬁ app@al o that b@

‘” 7 i¥of the'aharaetar or lacatlca cf a*p@st effiee site fa %ha

*~feanstruetian af & new gost effiea, it wculd be bast ta h&?

“ 30mm1$8ien.¢ ﬁe are aeﬁ 11m1ting it ﬁe:these giant feéa_ai

i'»?Projects, 88 we inten&ed ﬁe da.,, -*i;* ’  7e
I wonder 1f it wauld ba woyth while forf

 t@ try to formuiate same w@rding?that woulé more clé;z.

 ’“1cur purpose., 1 think 1t weul& @ v&ry helgfulxin headin
f;ithis centemplated legialatibn;

CHATRMAN EIITGﬁELL : e

’5resﬁ1t by a note.,~The netes h

‘jthst eur real reaaon was far

JUBGE BRIVER* It might»b@\t 

icammigtgd tgemaglves.; If there
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JUDGE DOBIE: I would not object at all to a note,
but I wounld eﬁject to any resirviction on the discretion of the
district judge being incorporated in the amendment.

JUDGE DRIVER: It would be difficult to word it.

- MR, LEMANN: Didn't you say the other day that you

thought the small fellow was often better off with a commission?

. JUDGE DRIVER: ?he small land owner in the large'

project. If you are taking 100,000 acres of land, the fellow

" who has 10 acres over in the corner is in a bad way on your jury

?iaﬁing., Where single tracts are acquired for a post afficé ’
oy sémething or other, usually yau!hgvé a businessman who owns
1t and he ean protect himself.

¥R, DODGE: Would ycu_li@it\it to very largevtakinga
where trial by 3ury‘1s utte?ly impracticaslevand might last ten
years? | |

~ JUDGE DRIVER: Yes, I would. I think that is the idea

we had in mind, I don't think it should be used as & common

procedure in ordinary cases. 1 think it iéfﬁeéuliarly aaapted»"

' to projects such as I have out there, wbere the land is all.
S unimpraved is all of the same eharacter, and whare it has tha
- same problem with reference to water rights under a aew 1rr1ga~

: tion project. The eourt of appeals has elarified the rules

that should be used in determining comp@nsation._ There we hav@
an ideal situation, T think fer commissioners to ga 1n. .The

standard has already been set up for tham. it 1sﬁunifa£m;
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108 -~ be very difficult and very dangerous and very bad to tyy to

’? iE@ﬁ?prﬁﬁé.iﬁ'th@ rule éay sﬁaﬂdaré‘ﬁ? rule %ﬁ&i“ﬁaﬁld«_ﬁf?::‘:

7>4}i &§$01ﬂt61? f&ﬁﬁer ﬁh@ ﬁi%@r@tﬁﬁﬂ of the district judge i

%ﬁ. Lﬂmﬁwﬁ M. Teimaﬁ, aid you g@% ahe atatiﬁtiﬁé“

IVBat wa ware talkiag abaut %h@ ether day?

gﬁ.‘?OLHA§'> E f@und that wg did not have

: ﬁiiU figures.; They gava vs a memeraﬁdum'whieh

JﬂDGE ﬁRIVER: @emmisaioners

JUBQE CLBEK"

MR, TGLEA&-? §a you have hs ;
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meeting of the Judicial Conference a vequest from the Depart-
ment of Justice that’th@ appropriation for payment of lands
commissioners and eihe? fa@t«fénéiﬂg agencies of the distriet
courts be taken over by the Judiclary, to be paid for by the
ap§f@§riatién of the Judiciary rather thaun from the Department

of Justice appropriation. They are very strong about that.

They have been ever since this rule went into effect.

JUDGE DOBIE: There 1s & project, and they don't want
their budget to be saddled with the cost of the commission.
1 don't object to that at all.

MR, TOLMAN: I think the Judicial Conference may be

- sympathetic to that suggastion, And I think we may take them

over. If that happens, I gather there won't be nearly so much

objection from the Department of Justice because, as you just

. said, it is a budget proposition.

JUDGE DRIVER: It seems to me logical. I was amazed

“when I found out that the Department of Justice paid for these .

commissioners. If the Administrative Office pays the Jurors, it
ghould pay the commissioners.

MR. TOLMAN: .We pay the jurors. I have a feeling that

& lot of the agitation of the Department will die 1f that is

. done.

JUDGE DRIVER: I think so.

MR. DODGE: How did thé authofity’arise;fcr,Qhaﬁgiﬁg«

that to the Departmenfﬁef7ﬁﬁstige? wzt’is not a qﬁesti@ﬁ}@%
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money wiﬁh whichrtc pay commisgioners, and I guess the
fﬁeparﬁment did have and they paid them. Ve never took them
_QVQr, It is just historical. I think there is a very good

~chance we wiil taka th@m over,
| sgen%lemen‘4 I am going to see the Congres&man fram @y ﬂi&trict
. whem-i‘knaw.Very weli. I have known him peraanaliy for a gceé
| many yéars. If he sees it to do so and will inﬁraéuee me te

zthe chairman of the suhcommiﬁtee, I will talk to the ehairmanxa

’ 1obbying, but 4f I get an opportunity I will talk to him.'fgﬁ‘

'I% waulé be helpful if I could say what we had in mind about

‘big ?rojects, and we had in mind‘makimg afncte to c¢larify aur;

.»  $1$& here to make an explanatery note of that kind?

a2t~:of whether we might amand this rather 1099@ language ﬁnd éﬁ

"”samething that way, but I don't knaw haw to define aeguraﬁely

893

statute?

MR, TOLMAN: YWo. 1In the old days the courts had no

JﬂBGE DRIVER: Here is what X Bad ia mind frankly,, s

ef'the-snbeomaitteea, I will not 1ntrude myself or. d@ any

thig; W@_had in mind using it only in special eages‘in_the
understanding of the rule and to state what we 1ntended ta dc.‘,’
1£ i can say that and not he maying 3omethiﬁg that is aat
aceurate, 1 think that would be helpfu1.~fxs‘what we hava:in'
CHAER%AN MITCHELL: I have been pondering ths queatian

the type of cage we would want. I certainly would_ne; ﬁ&aggt

léaVefit)in‘such shape that we were suggestgng_iﬁ'any{way £§&§ ‘



11; i’“3:  ‘th$ ﬁangr@ﬁg by statute draw a éefiniﬁiéﬁ for‘it v%@causa wé,i ?fq'

| 271 ara éu%t inv;%iﬂg 1%%1%1&%1?@ in%erfefeﬁ@e wgﬁh th@s@ rales, “
‘ga.thiﬁg that we hgve alwayg been ap§ﬁsed»t@; in the ah§e§c$f ia 1?
?:fﬂf a gr@gosal by the ﬁgmmitte@ te amend th@ 9u1@, all we aaﬁ_éex
;*fis @nﬁ = note in there. | : ‘ ‘ o 7
| R, T@&ﬁﬂﬁe I ﬁhiﬁk Jadge Driver might'g

S

 from thesa eginion@ of the Teﬁth ﬁircuit  hich we:'

'.;the ethsr day, They were r@strietive

o ;_;ffhey set aside a raferene@ te cemmial

£ »fu der th@ rnles, - They saié th@ aa@e was net ena wh&rs re

% V?ta eemmissianers was iateaded._:f‘ff*

JUDGE DGBIE' ‘That the ais:f ot judge abused his

{’*affﬂiscretian? ,,':f‘

Hﬁ TGLMAN' ;Yea;‘

Cﬁéiaﬁaﬁ HITCEELL' ﬁawiiggyé;g*ggsgféﬁéetfgﬁﬁhpé‘

’1*_eases?
MR. TGL%A%. I dan‘t ka

5,! will giVe them tc you.

{{fhave in my. fila here.

:rifﬁg, LEE&NH.: Hr Eitcha_j _[

ﬁfit might be approgriate to say to COﬁ§w63ﬁ that we. hi

a:ﬂflmpressien that perhapa tae Bepartmant of Justiee
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position because of the fact that they are burdened with the

cogt 0of the commissioners.

CHAIRMAN MITCHELL: I propose to mention that in my

report; because for a while that was the only expense iltem

that the Department objected to, the salaries of aammissiene#sQ

I_metrthem right in our Supreme Court hearing witﬁ the AUELOH ~

.tion:%hat'that was & simple thing to take care of hﬁ thé

apgropriation bill, just the way it is done in the TVA Act.

I propoge to test his assertion in the 1ast Ietter that the

expense of eommissions is graater than Jury trial - They have;

;‘navar given us any figurea to justify that. When you consider .

thgt the whsle veunire of jurcrs is sitting around the court
house waiting for épme othef;case té be reached, andféne Jury
s sitting in a condemﬁatibn‘caéa and keeping all these other

jurorg idle if you have only. one judge, when you consider the

o  expense oi paying for the venire as well as for the pan@l and

all the court efficers,‘the time ef the judg@ and everything

elae, I think the allegatiea that the eommission ia more

f!’fexpeasive than the jury is absurd»

' JGQGE BRIVERF ﬁere is what is 1nva1vad 1a the jury»»

. trial: Almost always you have ‘the jury view the land.

GHATRMAN MITCHELL: That is one of'Paulgg«ideaﬁffiv‘

You can't have a jury examine & watershed Wbi¢h7ﬁéfaixti‘gilé§ o

away.

JUDGE DRIVER: In this éonagﬁﬁgtidﬁ-by-théyAt§§i§~;;!, .

o N



!113}~ .4i7"En®r§§ Conmission some af the land i& %ighty milﬁs fr@m th@
nearest piae@ where court is h@lé. it is Gut in a sagehruah fii?i 
ares. There are no taii@% fa@iii%isgi_ If you hav@ wﬁm@n @ﬁ L

- ' the jury it i@ very diffiecult. I hava th@ jﬁry taka one cr.

| fétwo days to go out and leok at th@ land ﬁafore 3 @ag svaﬂ @ta;:q

";»7:takiﬁg testim@ﬁy.‘ és you say, yau hava to have 4 % ’

pR ??from whieh tu 5@1@@ﬁ the 3ur?,‘ané ﬁheﬁ ﬁh@@@ Qﬁ&é@ ar!:
"'{ tra¢£ed. Sometimes the? take two weeks or more
>£R {)emg. I!l Opposing thiﬁ biil dei t yauf thiﬂk gl”@ﬂ

'°;»7«stress sheuld be 1aid on the utter impraaticabiliﬁyt“

’*7a11 the cases in a taking iike that &y 3ury. the ﬁﬁ?éﬂ ip

’}, &mposea particularly on smnll land @wners and all'that“ Qr_

JupeE naivza- 1?@5;.1 think so, definitely::

caArnmAN MITGHELLa'

The‘:fis anether thing

JB‘BGE BRNER»
:suggested that we sauid
i7ijea$as by having all tha

IPQﬂQly 1Perhgpg:1 e;u;d
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Jury panel, but the complaint on consolidation for trial comes
from the land owners. They don't want to be put in with a lot
of other land owners, and I don't blame them. I[f you have

ten tracts in one case, the individual owner is not going to get

the same consideration for his case as if he were in alone.

All of them want to cut down as much as they can the number of

capes that are tried before one jury That is from the land

owners’® @tandpoint

CHAIRMAN MITCHELL: Vou get the wmost erratic results,
of course. The memorandum that we got in the beglunning from

the counsel for the TVA proves that. It is very spotiy with

‘the Jjury, and the commission system soon produces a standard

that pepple are satisfied with.
DEAN MORGAN: You will remember, Mr. Mitchell, when

the Department of Justice was urgiﬁg hers_that you would have a

‘big group of cases to try in one tract, and you could impanel

oge'ju?y'and then try Case No. 1 before that jury, then Case

No. g,yand in twaver_three triais they would get the attitude

of the jury as to the amount of damages. That is what they

@aid. Then they wauld always get'a settiement with the rest

af.the'cwners. The verdicts wauld be going 8 eertaia peweentage

above sr a certain pereentage b@lew the amouat that the

government had cffered‘. Whereas~thsre seemsd ta‘b@ fiftsgﬁ or
twenty or fifty cases to try, as a matter ef faet th«y wauld

try only three or four and then settle all the reat of them.
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If they had the commimsioners, the commissioners would value

overy plece of land, and they would take longer than the Jjury.

That was the argument they made the first time they appeared

before us with reference to this matter. I think you have to

answer that argument 1f you take the argument of the tremendous

number of cases that are going to be tried and the diversity
’in.the_jury verdicts, because they say théy‘dbnfé ﬁér% it.fhat :
! way. That was one reason that we at one time submittéﬁ,a‘?nia

| with trial by Jury allowed in all thesé'easﬁs.

CHAIRMAN MITCHELL: I have a letter from George Pepper

~ that makes me sort of gloomy. He feels that on mccount of his
- difficulty in hearing he is not qualified to sit any longer, and
~he has tendered his resignation as a Qe@ber of the é@amittée.

1 will pass it on to the Court, of éoﬁrse}

I have asked you to submit to me names for suggestion

“to the Court for appointment‘to'the Committsb. I wentioned

that when we were discussing vacancies on“thé4Comm1tteé. There

- is no set rule as to tha_number.—‘ihera are several of us who
. are getting pretty old, and mj tkeéryria that it wouldn't do any
“harm for the Court to appoint mayhe,thﬁee 6r‘£enrsm¢fq m@mbars

_than we have ever had baﬁbre;

JUDGE DOBIE: The statute dbeé‘gétggragdribe the

number?

CHAIRMAN MITCHELL: No. There is no act prescribing

the Commi%ﬁee.‘
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wne JUDGE DOBIT: I didn't thinmk so.
CHAIRMAY MITCHELL: The Court has Just called om us
4'&@ Q@ﬁh@rg of %h@ %ar to h@l@ it, anﬁ we have baen ?@@@gaigéé :

f;iby iaw only te th@ @x%@at that @angr%a& has m&de apgropria%i@as

3fiéavaiiahls %@ the @@urt ta p&y for aur pgg diegg, t?&ve "aﬁd
“;;fse an...,-?/

I am goihg ﬁs'ﬁaklﬁif?Téiﬁaﬁfﬁ%a 3 §§11"ét”u éz?lr'f‘ 5

.iiQ;iiitle m@mewamdum giving th@ ﬁame ef @vary maa wha  &$ sver been :
3 appeinte§, wh@re he csme fram. when he was appaiatad @h@ther
‘>he is dead or ai&va, ae you can gat a pietura éf what ws have. ;_
g had befer@ and what areas are nat really reprﬁsentéé on the |

’ 4Cémmit%ee.: Then, if 1 ean gat the nagem_ef s graug ﬁf men thatff"

’Fvyeu r@sommead whe are ﬁop~natch anﬁ wha are well te worﬁfwithp.;¥ 
‘3"’1 wiil hand tham ta thé Geurt and 1e ,;7E%}f',5i‘ ;ﬁhéy lik@

JﬁﬁGE Bﬂﬂsmx gay x ask a questien? I“eurﬁai*ly.hatef5

ta le@e Seaater Fepper._ I don’t %hink thare isf&a ré ate on ﬁ; |

4  'rtha subjeet af whaﬁ & magnifieent man h@

?ﬁas bssa i Do you think it would ﬁo any gc

"kletter or 1f goma of ua askad him if he wa lﬂ"
,R with6rawin§ his rssignation, or de yeu*t nk w

5aeeept iﬁ with ragwet?

CH&IREAE MZTCEELL 1 aen*tjknaw. H
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Gaporge?
JUDGE DOBIE: About eighty-geven, 1 think.
CHAIRMAYN MITCHELL: I don't know whether or not it

would do any good to press him. I don't propose to hand this

yesignation in right away. I would like to see his name on our

next report, anyway.
JUDGE DOBIE: Do you want us to send these names to
you or to Mr. Tolman?

CHAIRMAN MITCHELL: Send them to me, because he would

- just have to forward them to me, and that would load him down

with work. I will ask him to get up a tabulation of members

‘of the;Ceﬁm1£tee, who they Wére3 whether they are dead or alive,

‘and where thayldame from.

MR, TOLMAN: I will do that right awsy and send it to
each member of the Committee.
| CHAIRMAN MITCHELL: Then I will take it up with the
Ghief Justice. Hughes ﬁsed}always to consult the Committee

before he appointed members; Vinson did not. I think Chief

vﬂusticé Warren<would'app§eeiate suggestians:as to the new

o members .

JUDGE DOBIE: 1 am sure he would.

aningaN MITCHELL: Once or twice the céurt did not
cénsult}me~when fbey;ggmed-peqﬁ;e;{ITﬁ¢xé>3sfoh§ oéer;there on
your_right. Ve io§§.¢§§rry,}§gdﬂfhgt'i§ hwaPiréig:happened

to get that appointment, I assume.
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"~?"$ér?}»‘

:g ’c1ose te it.-

 =difficu1t for ysu with yaur judiaial duties. but iiHﬁe esuld

aget thia befare the debate is toc remate in eﬂﬁ

‘éigtt 1s now almost the first ef ﬁPrii ;
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MR, LEMANN: You are wn. @K@@?%i@h&l man, @r. Sy

::TChair@&ﬁ, aaﬁ we %avg a few @th@r@ im y@ur ﬁat&ger?, B
CHAIRMAN @ET@@ELL-» i ‘an not §r0gesiﬁg t@ raaigﬁ ?igh%

'away Eiﬁight after a 11%%1@ whila.r It éepeﬁﬁa n?ﬁﬁ what the. .

ﬁiﬁ%iaf Justi@a ée@g wi%h th@ gregos&llte gut some athag m@mb@rs:..

':i{;fag the @emmitﬁ@e.» I think we sught te hava sama,;ii

Jﬁﬁ@g ﬂﬁi?ﬁ&* Do yau have &a miaﬂ f ﬁuggestiaﬂ te

) the o Chief Jagtice that he appaint aéditiaﬂal enes, or weula it:

’:f7jf5§a halpfai if we §assad a ma%ian ar reseluti@a tO thnt affneﬁ?r;’fv

&ﬁﬁl&ﬁ&ﬁ HETCHELLa i thiak it weuid ﬁe the aenae

! ".;fgflaf this commitﬁee that thsre saght te be several new meﬁbarg._iz

JUﬁGE DO&IE; I doa t think a £armal matien i@ aeeegn,fi,

cggxaaax M:TGEELL»' 1 yeu aen't objeet, 1 will tall f»

i him that is our feeling about it, heaauma Qf thsvaavaaeed aga

f'jsf some of us,'whs may net be dead éags‘yet hut aweﬁgretty

HR LE@ANN-5 Judge Clark, x reaxize thig s}pretty

Ybu won't'get’th
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.1 3§§4 4’='i‘ msteri&l uﬁtil ﬁhé @iﬁéie of April. Ve esulé,hardly.g@e‘iﬁ
’ bafor@ Jun@, could w@, or July? o
.: . B . IRy uR., TOLMAN: Mr. Chailrman, ssvaral: ef the ehief’
| 'Cfijuéges of the eireuits have speken to me gbout the wark th@
1 eeo&$ittee is &oing now and have aaié that tﬁey weulﬁ 113@ ta '

ffiyﬁake thesa ag@ndments a subjeet far diseussion at thaif variaua

“”Tffaircuit eanfareneea._ Z telé tham tha% I thougbt they p‘fbably

ﬁfkgeulé but T didn't know. 1s' it fair for tham t0 plan te'da
 ’>that,.ae you think? f?" it  1 h. 4
R CHAIREA& MITCHELL: How can wa aay whan %hia repart f5

*;;f;;:iﬂ gcing to be available? I don't ﬁhink W@ aught te 39mmit

ﬂfoursaiveg te any date at all ncw. The Rayartar haa to dﬁ hia

) jgwerk,'then we have to get 1t mimeegraphed and 5ent arouad ta
'the members of the cemmittee, and wa have to 336 wheﬁher we 11ke
3  f1t well eneugh to priﬁt RO 1 don't knaw hgw ta fix 2 date.

?ROFESSOR %RI%ET-: I might say, gr Lsmaan, that

ﬂ¥a6tua11y we éon't bave te wait ea gatting tha t?aaaariptﬂﬁfﬁ;,:_u

1  § think 1 have quite eemplete notes af evarythia*
“:éene and assuming Dean ?irsig deesn t expect &éﬂféaﬁﬁji#f%b@f:
3next two waeks. I think the ehaaces are that

_draft out to Juége Clark by thaﬁ time which w&uldfb

‘”omplete &nﬁ then he waulé hava the tranﬁcriﬁ“t, ¢l
;against.‘ At least the spade wark of the revisic
ER. LE%&E§'  1t might very well be that

,by the fifﬁt af June, I wealéa t read it before the
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wm JUDGE CLARK: I should hope and think we can gt
|  ’@om@ﬁhi§g out b? g@rhéps May 1, but by'%ﬁyrls‘aﬁyway, ﬁalég&

. " something hits us. | e
MR, LEE&RK% As 1 umé@?@taﬁd it atter we hav@ all

‘_g@ng over it and saﬁﬁ hack ouy @Gmm@%%@ aaé sugg&sti&ag, th@a ’

g y9u n@@d tim@ to yut them in Th@n it wauld have %ﬁ;ﬁe p?iﬁ%édﬁ.
 € Then it would haV@ to ga to all th@ bar Qaﬁmifté‘ﬁ' o
f:wculﬁ have ta have at 1eaat ane athar meaﬁing ta‘aaagidér what’r
4 5§th@y haé ta ﬁay, whieh I suppoaa we will harﬁiy b@ &bié te halé
’ ::f¥{Tfunti1 1ate ial! at bes%.,; | | . o ’ 4' ”r’ S
& | JUDGE nazvgaﬂ' 4 waulé 11@@ tc gava this matérial by
‘4’4:;1Ju1y ? Thaﬁ is the date cf tha 3uéi¢ial Genfaranae éf the -f

:rf ? ﬁ1nth cireuit Isﬁ t Er Hildabrand frem ﬁaliférﬁia?

JUSGE CLﬁRK Yes. | ,
JUﬁGE BRIVER; If thes@ Califarﬂia laWyers aﬂé judges -

F:,;start giving ma a bad tim@ again, R will ask them why th@y .

4<ji’doa’t de snmething thraugh their own membe?$,~

ma._LEHAﬁN’? ﬁayba we shauld be glaé that ha sgasn t

4§‘aeme &round in view @f the 1&ek of favor that his suggeatian&

rfhave reeeivad.4 ;;:__._,

m& TQL§A§°‘ Ve are working uuder a syeaié
fappraﬁriétion whieh expires on Juna 39 I supposa I will havab
tfé make plans fer additienal fund% if tha wnrk ia ta ge an 1n
fthe summ@r.- v \ SR

CHA!E%A& %IT@&E&L, I will try to get a train for
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12§;~i" f?'ﬁew ?9rk this afterna@n. 1 had theught that we migh% take all
. afternsan and fha% 3 @aulﬁ go back tomorrow mcraing,:hu% i

Lfgﬁthink I wauid rather make 8 stab at gaing back. thie aftern@@n,

‘ 99 1 weal& iike %9 run along.

JﬂBﬁE CLARK ﬁay I say that I thigk the?@iSﬁusaiea

fat this meeting has been exeellent, ané I thank 311 fer yaur7

cﬁAznaAN ﬁITCHELhe' Theim eting is‘aéja_‘naé.
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