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I PRELIMINARY MATTERS

A. Remarks, Introductions, and Administrative Announcements by the
Chair.

B. Review/Approval of Minutes of April 2000, Meeting in New York, NY

C. Criminal Rules Agenda Docketing.

1L CRIMINAL RULES UNDER CONSIDERATION
A. Rules Pending Before Congress (No Memo).

1. Rule 6. Grand Jury (Presence of Interpreters; Return of

Indictment).
2. Rule 11. Pleas (Acceptance of Pleas and Agreements, etc).
3. Rule 24(c). Alternate Jurors (Retention During Deliberations).

4. Rule 32.2. Criminal Forfeitures (New Rule).
5. Rule 54. Application and Exception (Conforming Amendment).

B. Report on Status of Restyling Project—Rules Approved by Standing
Committee for Publication

1. In General.
2. “Restyled Rules” Package.

3. “Substantive Change” Package.
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C. Review of Suggested Changes by Style Subcommittee to Style
Package of Rules (Memo).

D. Other Rules Pending Before Advisory Committee

1. Rule 1. Issue of Whether Reference to § 1784 Should be Restored
to Rule 1(a)(5). (Memo).

2. Rules 29, 33 & 34. Issue of Whether Rules Should be Amended to
Change Times for Filing Motions (Memo).

3. Rule 35. Issue of Whether the term “Sentencing” Should be
Defined and Issue of Amendment Concerning Rule 35(b) (Memo).

4. Rule 41. Proposed Amendments re Installation and Monitoring of
Tracking Devices (Memo).

5. Rules 45 & 56. Proposed Amendment to Change Designation of
Presidents’ Day to Washington’s Birthday in Rules (Memo).

6. Rules Governing § 2254 and § 2255 Proceedings (Memo).
II1.  Other Rules and Projects Pending Before Advisory Committees, Standing
Committee and Judicial Conference.
A. Financial Disclosure Rules.
B. Rules Governing Attorney Conduct.

C. Status Report on Legislation Concerning Affecting Federal Rules of
Criminal Procedure.

1. Grand Jury Reform

2. Other Issues

D. Technology Subcommittee of Standing Committee

1V. DESIGNATION OF TIME AND PLACE FOR FUTURE MEETINGS
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MINUTES [DRAFT]
of
THE ADVISORY COMMITTEE
on
FEDERAL RULES OF CRIMINAL PROCEDURE

April 25-26, 2000
New York City, New York

The Advisory Committee on the Federal Rules of Criminal Procedure met at New
York City, New York on April 25 and 26, 2000. These minutes reflect the discussion and
actions taken at that meeting.

L CALL TO ORDER & ANNOUNCEMENTS

Judge Davis, Chair of the Committee, called the meeting to order at 8:30 am. on
Tuesday April 25, 2000. The following persons were present for all or a part of the
Committee's meeting:

Hon. W. Eugene Davis, Chair

Hon. David D. Dowd, Jr.

Hon. Edward E. Carnes

Hon. Paul E. Friedman

Hon. John M. Roll

Hon. Susan C. Bucklew

Hon. Tommy E. Miller

Hon. Daniel E. Wathen

Prof. Kate Stith

Mr. Robert C. Josefsberg

Mr. Darryl W. Jackson

Mr. Lucien B. Campbell, Esq.

Mr. Laird Kirkpatrick, designate of the Asst. Attorney General for the Criminal
Division, Department of Justice

Prof. David A. Schlueter, Reporter

Also present at the meeting were: Hon. Anthony J. Scirica, Chair of the Standing
Committee, Hon. A. Wallace Tashima, member of the Standing Committee and liaison to
the Criminal Rules Committee; Mr. Roger Pauley of the Department of Justice; Mr. Peter
McCabe of the Administrative Office of the United States Courts, Mr. John Rabiej and
Mr. Mark Shapiro from the Rules Committee Support Office of the Administrative Office
of the United States Courts, Professor Joseph Kimble and Mr. Joseph Spaniol,
consultants to the Standing Committee, Hon. James Parker, former member of the
Standing Committee and past-chair of that Committee's Subcommittee on Style, Ms.
Lynn Rzonca, briefing attorney for Judge Scirica, and Ms. Laurel Hooper, of the Federal
Judicial Center.
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Judge Davis, the Chair, welcomed the attendees and noted the presence and
assistance of Judges Parker and Tashima, and the new consultant on style to the Standing
Committee, Professor Joe Kimble.

IL APPROVAL OF MINUTES

Mr. Jackson moved that the minutes of the Committee's special style meeting in
Orlando, Florida in January 2000, be approved. The motion was seconded by Justice
Wathen and carried by a unanimous vote.

II. STATUS OF PENDING AMENDMENTS BEFORE
THE SUPREME COURT

Mr. Rabiej informed the Committee that the Supreme Court had approved the
amendments to Rules 6, 7, 11, 24(c), 32.2, and 54 on April 17, 2000 and had forwarded
them to Congress. Barring any additional action by Congress, those changes will go into
effect on December 1, 2000.

IV. REPORT ON STATUS OF RESTYING PROJECT: PROPOSED
PUBLICATION OF TWO PACKAGES OF RULES

Judge Scirica informed the Committee that he and Professor Cocquillette had met
with the Chief Justice and provided a status report on the criminal rules restyling project.
Judge Davis added that as a result of discussions between Judge Scirica, Professor
Coquillette, Mr. Rabiej, and the Reporter, that it was decided that it would be best to
publish the proposed rules changes in two packages. That process was further explained
by the Reporter who informed the Committee that the first package would be referred to
as the “Style” package and would consist of all of the criminal rules. That package
would include changes in style and any other changes resulting from conforming the
rules to practice or clarifying ambiguous provisions in the existing rules. He added that a
“Reporter’s Note” would accompany a number of the rules that would be published
separately in a second package. The second package for publication, he continued, would
be referred to as the “Substantive” package. He noted that that package would consist of
approximately 10 rules that included substantive amendments that had been under
consideration by the Committee apart from the restyling project. It could also include, he
stated, any rules that involved major or controversial changes. The secondary purpose of
this package would be to draw the public’s attention to those rules containing significant
changes in current practice.

Mr. Pauley questioned whether certain rules, such as the proposed amendment to
Rule 35 would have to be included in the substantive package. The Reporter responded
that that particular rule had been included because the amendment to that rule had been
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under consideration for some time, before the restyling project began. Again, each of the
rules in the substantive package would be a restyled version of the rule and would be
accompanied by a Committee Note and Reporter’s Note that would explain that two
versions of the rule were being published separately but simultaneously.

Mr. Rabiej added that a letter of explanation would be included in the publication
packages to set out the purposes for duplicate sets of rules.

Judge Dowd moved that the Committee approve the format of using two separate
packages for publication, with the understanding that a rule might be added, or removed,

from the substantive package. The motion was seconded by Judge Miller and carried by
a unanimous vote.

V. UNRESOLVED OR NEW ISSUES IN RULES 1-60’

Judge Davis indicated that the priority for the meeting would be to review any
unresolved, or new, issues that remained in Rules 1 to 60, following the subcommittee
meetings in February and March.

A. Rule 5. Initial Appearance.

Mr. Pauley pointed out that the restyled Rule 5 included a gap for extraterritorial
jurisdiction. The revised rule sets out where officers are to take defendants who have
been arrested within a district and outside a district. But the rule does not address what is
to happen if a defendant is arrested outside the United States. Judge Miller added that in
his district the courts handle a number of initial appearances involving arrests occurring
outside the United States. Following additional discussion, Mr. Pauley moved that Rule
5(a)(1)(B) be amended. Judge Miller seconded the motion, which carried by a
unanimous vote.

B. Rule 5.1. Preliminary Hearing in a Felony Case.
Mr. Pauley also pointed out that two sentences in Rule 5.1(e) were out of place.
Following some discussion, Mr. Campbell moved that the rule be amended. Judge

Carnes seconded the motion, which carried by a unanimous vote.

C. Rule 12.2. Notice of Insanity Defense or Expert Testimony of
Defendant’s Mental Condition.

Several committee members noted that in restyling Rule 12.2 a reference to
mental examinations had been inadvertently omitted from the revised rule. The Reporter

* The discussion concerning the rules follows their numerical order rather than the order they were
discussed at the meeting.
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later informed the Committee that Mr. Pauley, Mr. Campbell and the Reporter had
drafted some appropriate language--for both the restyled version of Rule 12.2 and the
"substantive" version of Rule 12.2.

D. Rule 26.

Judge Carnes reported that in reviewing the proposed changes to new Rule
26(b)(3), which provides for remote transmission of live testimony, the Subcommittee
had initially referred to unavailability provisions in Federal Rule of Evidence 804(a)(1) to
(4) in an attempt to avoid a possible conflict with Rule 804(a)(5)'s requirement that a
proponent must first show a reasonable attempt to obtain a witness's actual presence in
court before offering prior testimony under Rule 804(b)(1). He noted however that for
purposes of Rule 26, the only reasonable grounds for unavailability are those listed in
Rule 804(a)(4) and (5). The Committee discussed the matter and ultimately agreed to the
change, with the recognition that the Evidence Committee might wish to visit the issue.

E. Rule 32. Sentencing and Judgment.

Judge Dowd, the chair of Subcommittee B, informed the Committee that the
Subcommittee had addressed the provision in Rule 32(h)(3) concerning whether the
sentencing judge must decide all unresolved objections to the presentence report. He
noted that on one hand, the Subcommittee recognized that the accuracy of the
presentence report was often of assistance to the Bureau of Prisons in deciding
administrative disposition of a defendant in the prison system. On the other hand, he
noted, the Subcommittee was concerned that requiring a judge to rule on every
unresolved objection could be time consuming and inefficient if in fact the factor in
question was not material to a sentencing decision. Finally, he stated that Mr. Pauley had
suggested an amendment to the rule that would address the problem.

Mr. Campbell added that his research indicated that the Bureau of Prisons
depends on the presentence reports in making certain administrative decisions. He noted
that the report might actually affect the length of the sentence to be served. Judge
Friedman stated that the rule may not go far enough and that perhaps the rule should set
out what constitutes “material” information in the report. Judge Carnes observed that
trial judges should not be called upon to do the work of the Bureau of Prisons; the role of
the trial judge is to determine the sentence. Mr. Pauley stated that the rule, which
seemingly requires the judge to resolve all objections, even if they will not affect the
sentence, does not reflect current practice in all courts. He explained that in his view, a
material matter in a presentence report would be where the defendant has admitted drug
addiction in hopes that he or she would be eligible for certain rehabilitation programs
while in prison. In that instance, it would be important for the judge to resolve any
disputes about whether the defendant in fact was addicted to drugs.

Following additional discussion, Judge Dowd ultimately moved that the
Committee adopt Mr. Pauley’s suggested change to Rule 32(h)(3), which would require
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the sentencing judge to decide unresolved objections to material matters. Judge Roll
seconded the motion, which carried by a vote of 6 to 4. Members of the Committee
suggested that the Note indicate the purpose of the change and that counsel should be
prepared to take a greater role in insuring that the Bureau of Prisons was presented with
accurate information.

Several members suggested that in light of the substantive change to Rule 32, it
should be included in the “substantive” package of amendments. The Committee
ultimately voted to do so.

F. Rule 32.1. Revoking or Modifying Probation or Supervised Release.

Judge Dowd noted that he had identified a potential problem in the wording of
Rule 32.1 and the accompanying note, that might be read to preclude magistrate judges
from preparing reports and recommendations on whether to revoke or modify probation
or supervised release. Mr. Campbell responded that he had done some additional
research on the issue and proposed language for both the rule and the note to address the
issued raised by Judge Dowd. The Committee agreed to the changes suggested by Mr.
Campbell.

Mr. Pauley expressed concern about language in Rule 32.1(b}(2)(C) that might be
interpreted to provide an absolute right to a person to examine adverse witnesses in
connection with a revocation hearing. Following additional discussion, Mr. Pauley
moved, and Judge Miller seconded, a motion to make minor changes in the language of
the rule that reflects that the right to cross-examination exists unless the court determines
that the interests of justice do not require the witness to appear at the hearing. The
Committee approved the amendment by a vote of 9 to 0 with 1 abstention.

G. Rule 38. Stay of Execution.

Judge Dowd noted that at the Committee’s meeting in Orlando, a question was
raised about Rule 38(e)(2)(D) and whether the term "surety bond" could be substituted
for the term "performance bond." He indicated that after further consideration he
recommended that the reference to “bond” in the restyled version be retained, and so
moved. Judge Roll seconded his motion. The motion carried by a unanimous vote.

L Rule 41. Search and Seizure.

Professor Stith informed the Committee of Subcommittee A’s proposed revision
of Rule 41, in particular the reference in the definitions section, Rule 41(a)(2) to
“intangibles.” The Committee discussed the issue and concluded that the term was
difficult to define; in its place the Committee agreed to substitute the word “information.”
She also noted that there had been a great deal of discussion about Rule 41(b)(1), which
would provide for issuing warrants for covert entries. Mr. Pauley indicated that the
courts have already approved such entries and that the rule could be amended to indicate
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that such entries are non-continuous, as opposed to entries approved under Title III,
which may involve continuous monitoring. Following some additional discussion,
Professor Stith moved that the section be amended to note explicitly that these types of
intrusions are non-continuous. Judge Friedman seconded the motion, which carried by a
vote of 9 to 2 with 1 abstention.

Professor Stith also noted that the subcommittee had discussed the question of
whether to include the covert entry provision in the published amendments. Mr. Pauley
reiterated that the courts have already approved these intrusions so that the rule is not
really creating a new type of fourth amendment intrusion. He added that it would be

important that the rule address this investigative technique and establish procedural
mechanisms for its implementation.

Judge Friedman responded that this issue was one for Congress to address and
that only two circuits have addressed the question of covert searches. In particular he
was concerned about the open-ended nature of these intrusions, noting that under
proposed Rule 41(£)(5), the government could obtain multiple 30-day extensions of time
in which to inform the property owner that a covert entry has occurred. Following
additional discussion, the Committee agreed by a vote of 11 to 1 to modify that language
to reflect that the court could grant a “reasonable” extension of time to deliver the
warrant. By the same margin of approval, additional amendments were made to the rule.

Judge Wathen raised the question of whether even the amended version of Rule
41 should be published for comment. Several members indicated a concern that the
amendment was not really procedural in nature and that until there was more caselaw on
the subject, the issue of covert searches should not be included in the rule. Judge Wathen
moved that the substantive amendments regarding covert searches be removed from the
rule. Judge Dowd seconded the motion; it failed by a vote of 6 to 7, with Judge Davis
casting the tie-breaking vote.

J. Rule 46. Release from Custody; Supervising Detention.

Judge Carnes informed the Committee that Subcommittee A had discussed the
language in Rule 46(i), dealing with forfeiture of property if a defendant fails to appear.
He noted that the subcommittee had concluded that the language in that provision had
been included by Congress and the subcommittee was initially reluctant to change the
language. However, he recommended “restyled” language that would retain the essence
of the provision and make it clearer that a court may dispose of a charged offense by
ordering forfeiture under 18 U.S.C. § 3146(b), if a fine in the amount of the property’s
value would be an appropriate sentence. Judge Dowd moved that the suggested language
be adopted and Judge Bucklew seconded the motion. The motion carried by a unanimous
vote.

K. Rule 48. Dismissal.
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Judge Dowd indicated that at the Committee’s Orlando meeting, a question had
been raised about whether to retain Rule 48(b), which permits a court to dismiss an
indictment for delays. It had been pointed out at that meeting that the rule had preceded
enactment of the Speedy Trial Act and that there was a risk that re-promulgating the rule
might be viewed as an attempt to supersede that Act. The Subcommittee had considered
an amendment offered by Mr. Pauley but had ultimately decided not to change the rule
because it believed that Rule 48(b) still had utility apart from the Speedy Trial Act.
Following some additional discussion the Committee decided to retain Rule 48(b) and
suggested some modifications to the accompanying Note that would simply reflect that
the Committee had considered the relationship between the Speedy Trial Act and Rule 48
and that it intended to make no change in that relationship.

L. Rule 49. Serving and Filing of Papers.

The Reporter informed the Committee that the Civil Rules Committee had
published for comment an amendment to Civil Rule 77 concerning electronic service of a
court’s orders or judgments. He noted that Criminal Rule 49 currently cross-references
the civil rules regarding service of papers and recommended that similar language be
adopted regarding notice of a court order in Rule 49(c). Following discussion Judge
Miller moved that Rule 49(c) be so amended. Mr. Campbell seconded the motion, which
carried by a unanimous vote.

VI. VIDEO TELECONFERENCING—RULES 5§ & 10

Judge Roll reported that in his circuit there was a great deal of interest in being
able to use teleconferencing for initial appearances and arraignments. He also noted,
however, that there was also a feeling that if those procedures were dependent upon
obtaining the defendant’s consent that they would not be used. Following additional
discussion, the Committee voted by a margin of 10 to 2 to publish alternate versions of
Rule 5—one that would require the defendant to consent to video teleconferencing and

one that would not. The Committee also voted by a margin of 11 to 1 to publish similar
alternate versions of Rule 10.

VII. ADDITIONAL STYLE CHANGES TO RULES 1 - 60

Judge Davis indicated that additional suggested style changes had been submitted
by several parties and that they would be submitted to the Standing Committee’s Style
Subcommittee, which would be conducting a review of the rules during the public
comment period. Any minor, purely mechanical, corrections or changes could be
incorporated into the two packages to be sent to the Standing Committee. The Reporter
added that if time permitted, any changes or corrections could be considered at the
Committee’s Fall 2000 meeting, while the rules were still out for public comment.
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VIII. FINANCIAL DISCLOSURE RULES

Judge Scirica provided some background information on proposed financial
disclosure rules. He indicated that the Judicial Conference was very interested in the
topic and that each of the rules committees would hopefully agree on some standard
language for their particular rules to be published in August 2000. He noted that there
had been considerable discussion about whether these proposed rules were even
procedural in nature; some were of the view that this is really a matter of professional
ethics and not the rules process. In response, others had noted that the Appellate Rules
already included a disclosure provision, that Congress apparently expected the Judicial
Conference to address the issue, and finally, the Code of Conduct Committee had
requested assistance from the rules committees. Judge Scirica also stated that there had
been a good deal of debate over just what should be disclosed. A review of the district
and appellate courts had indicated a wide variety of approaches to the problem. For now,
he said, there appeared to be a consensus to address the topic in a more limited fashion in
the rules themselves but to include a cross-reference to the fact that the Judicial
Conference might develop a standard form that could be used; that form in turn might
require information beyond the basic financial disclosure envisioned at this time.

Judge Davis indicated that he and the Reporter had discussed the issue and that
the Reporter, using Appellate Rule 26.1, had drafted a new Rule 12.4 that would parallel
that Rule. The Reporter added that eventually the Reporters of the various rules
committees would probably work further to standardize the language.

Following additional discussion regarding disclosure of information concerning
organizational victims, the Committee approved the draft.

IX. APPROVAL OF HABEAS RULES FOR PUBLICATION

The Reporter presented copies of proposed amendments and committee notes to
the Habeas Corpus Rules (Rules Governing § 2254 and § 2255 Proceedings) to the
Committee for its consideration. He noted that the Committee had already approved the
substance of the changes at the Fall 1998 and Fall 1999 meetings. Judge Carnes and
Judge Miller briefly addressed the purpose of the amendments. Judge Friedman
questioned the proposed language in Rules 2 and 3 that would change the current practice
of receiving and reviewing habeas actions. In his experience, one judge reviews all of the
habeas actions that are received and then decides whether they should actually be filed.
Other judges noted that the amendment conforms to Civil Rule 5(e) that indicates that the
clerk is to file the papers and then refers them to the court for a determination of whether
there are any defects in the papers.
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Judge Miller moved that the rules be approved and forwarded with a
recommendation that they be published for comment. Mr. Pauley seconded the motion,
which carried by a unanimous vote.

X. APPROVAL OF PUBLICATION OF LOCAL
RULES ON INTERNET

Mr. Rabiej asked the Committee to consider a proposal to publish all of the local
rules on the internet. He noted that some concerns had been raised that publication might
lead to unnecessary cross-analysis of some of the rules. Following brief discussion,
Judge Dowd moved that the Committee approve publication of the local rules on the
internet. Judge Miller seconded the motion, which carried unanimously.

XI. APPROVAL OF RULES 1 - 60 FOR SUBMISSION TO STANDING
COMMITTEE FOR PUBLICATION

Judge Miller moved that the Committee forward restyled Rules 1 through 60 the
Standing Committee for publication and comment. Judge Wathen seconded the motion,
which carried by a unanimous vote. Judge Davis thanked the Committee members for all
of their dedicated efforts in the restyling project.

XII. DESIGNATION OF TIME AND LOCATION
OF NEXT MEETINGS

Judge Davis recommended that the Committee hold its Fall 2000 meeting in San
Diego. The tentative dates for that meeting are October 23 to 24.

Respectfully submitted,

David A. Schlueter
Reporter, Criminal Rules Committee
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AGENDA DOCKETING
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Proposal

Source,
Date,
and Doc #

Status

[CR 4] — Require arresting

Local Rules

10/95 — Subc appointed

officer to notify pretrial Project 4/96 — Rejected by subc
services officer, U.S. Marshal, COMPLETED
and U.S. Attorney of arrest
[CR 5] — Video Judge Fred 5/98 — Referred to chair and reporter for consideration
Teleconferencing of Initial Biery 5/98; 10/98 — Referred to subcmte
Appearances and Arraignments Judge 10/99 — Approved for publication by advisory cmte
Durwood 1/00 — Considered by comte as part of style package
Edwards 6/98 | 4/00 — Considered; request to publish
6/00 — Stg Comte approves request to publish
8/00 — Published
PENDING FURTHER ACTION
[CR 5(a)] — Time limit for DOJ 8/91; 10/92 — Subc appointed
hearings involving unlawful 8/92 4/93 — Considered
flight to avoid prosecution 6/93 — Approved for publication
arrests 9/93 — Published for public comment
4/94 — Revised and forwarded to ST Cmte
6/94 — Approved by ST Cmte
9/94 — Approved by Jud Conf
4/95 — Approved by Sup Ct
12/95 — Effective
COMPLETED
[CR 5.1(d)] — Eliminate Judge 1/97 — Sent to reporter
consent requirement for Swearingen 4/97 — Recommends legislation to ST Cmte
magistrate judge consideration 10/28/96 (96- | 6/97 — Recommitted by ST Cmte
CR-E) 10/97—Adv. Cmte declines to amend provision.

3/98 — Jud Conf instructs rules cmtes to propose amendment

4/98 — Approves amendment, but defers until style project completed
6/98 — Stg Cmte concurs with deferral

6/99 — Considered

10/99 — Approved for publication by advisory cmte

1/00 — Considered by comte

4/00 — Considered; request to publish

6/00 — Stg Comte approves request to publish

8/00 — Published

PENDING FURTHER ACTION

Page 1

Advisory Commttee on Crirunal Rules

September 27, 2000
Doc No 1276



Proposal Source, Status
Date,
and Doc #
[CR 5.1] — Extend production Michael R. 10/95 — Considered

of witness statements in
CR26.21t05.1.

Levine, Asst.
Fed. Defender
3/95

4/96 — Draft presented and approved
6/96 — Approved by ST Cmte
8/96— Published for public comment
4/97— Forwarded to ST Cmte

6/97 — Approved by ST Cmte
9/97—Approved by Jud Conf

4/98 — Approved by Supreme Court
12/98 — Effective

COMPLETED

[CR 6] — Statistical reporting

David L. Cook

10/93 — Cmte declined to act on the issue

of indictments AO 3/93 COMPLETED
[CR6(a)] — Reduce number of | H.R. 1536 5/97 — Introduced by Congressman Goodlatte, referred to CACM with input
grand jurors introduced by from Rules Cmte
Cong 10/97—Adv Cmte unanimously voted to oppose any reduction in grand jury size.
Goodlatte 1/98—ST Cmte voted to recommend that the Judicial Conference oppose the
legislation.
3/98 — Jud Conf concurs
COMPLETED
[CR 6(d)] — Allow witness to | Omnibus 10/98 — Considered; Subcomm. Appointed
be accompanied into grand jury | Approp. Act 1/99 — Stg Cmte approved subcomm rec. not to allow representation

by counsel

(P.L.105-277)

3/99 — Jud Conf approves report for submission to Congress
COMPLETED

[CR 6(d)] — Interpreters

DOJ 1/22/97

1/97 — Sent directly to chair

allowed during grand jury (97-CR-B) 4/97 — Diraft presented and approved for request to publish
6/97 — Approved by ST Cmte for publication
8/97— Published for public comment
4/98— Approved and forwarded to St Cmte
6/98 — Approved by Stg Cmte
9/98 — Approved by Jud Conf
4/99 — Approved by Sup. Ct.
12/1— Effective
COMPLETED
[CR 6(e)] — Intra-Department | DOJ 4/92 — Rejected motion to send to ST Cmte for public comment
of Justice use of Grand Jury 10/94 — Discussed and no action taken
materials COMPLETED
[CR 6(e)(3NC)(iv)] — DOJ 4/96 — Cmte decided that current practice should be reaffirmed
Disclosure of Grand Jury 10/99 — Approved for publication by advisory cmte
materials to State Officials COMPLETED
[CR 6(e)(3)C)X(iv)] — Barry A. 10/94 — Considered, no action taken
Disclosure of Grand Jury Miller, Esq. COMPLETED
materials to State attorney 12/93

discipline agencies
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Proposal Source, Status
Date,
and Doc #
[CR6(H)] — Return by DOIJ 1/22/97 1/97 — Sent directly to chair
foreperson rather than entire (97-CR-A) 4/97— Draft presented and approved for publication
grand jury 6/97 — Approved by ST Cmte for publication
8/97— Published for public comment
4/98— Approved and forwarded to St Cmte
6/98 — Approved by Stg Cmte
9/98 — Approved by Judicial Conference
4/99 — Approved by Sup. Ct.
12/1— Effective
COMPLETED
[CR7(b)] — Effect of tardy Congressional | 5/00— Referred to chair and reporter
indictment constituent PENDING FURTHER ACTION
3/21/00
(00-CR-B)
[CR7(c)(2)] — Reflect 4/97— Draft presented and approved for publication
proposed new Rule 32.2 6/97 — Approved by ST Cmte for publication
governing criminal forfeitures 8/97— Published for public comment
4/98— Approved and forwarded to St Cmte
6/98 — Withdrawn in light of R. 32.2 rejection by Stg. Cmte
10/98 — revised and resubmitted to stg cmte for transmission to conference —
1/99— Approved by Stg Cmte
3/99— Approved by Jud Conf
4/00— Approved by Supreme Court
COMPLETED
[CR 10] — Arraignment of DOJ 4/92 4/92 — Deferred for further action
detainees through video 10/92 — Subc appointed
teleconferencing; Defendant’s 4/93 — Considered
presence not required 6/93 — Approved for publication by ST Cmte
9/93 — Published for public comment
4/94 — Action deferred, pending outcome of FJC pilot programs
10/94 — Considered
4/98 —Draft amendments considered, but subcmte appointed to further study
10/98 — Considered by cmte; reporter to redraft and submit at next meeting
4/99 — Considered
10/99— Approved for publication by advisory cmte
1/00 — Considered by comte as part of style package
4/00 — Considered; request to publish
6/00 — Stg Comte approves request to publish
8/00 — Published
PENDING FURTHER ACTION
[CR 10] — Guilty plea at an Judge B. 10/94 — Suggested and briefly considered
arraignment Waugh Crigler | DEFERRED INDEFINITELY
10/94

[CR 11] — Magistrate judges
authorized to hear guilty pleas,
and inform accused of possible
deportation

James Craven,
Esq. 1991

4/92 — Disapproved
COMPLETED
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Proposal Source, Status
Date,
and Doc #
[CR 11] — Advise defendant David Adair 10/92 — Motion to amend withdrawn
of impact of negotiated factual | & Toby COMPLETED
stipulation Slawsky, AO
4/92
[CR 11(c)] — Advise Judge 10/96 — Considered, draft presented
defendant of any appeal waiver | Maryanne 4/97 — Draft presented and approved for request to publish
provision which may be Trump Barry 6/97 — Approved for publication by ST Cmte
contained in plea agreement 7/19/96 (96- 8/97— Published for public comment
CR-A) 4/98 — Approved and forwarded to Stg Cmte
6/98 — Approved by Stg Cmte
9/98 — Approved by Jud Conf
4/99 — Approved by Sup. Ct.
12/99— Effective
COMPLETED
[CR 11(d)] — Examine Judge Sidney 4/95 — Discussed and no motion to amend
defendant’s prior discussions Fitzwater COMPLETED
with a government attorney 11/94 & 3/99 3/99 — Sent to chair and reporter

4/00 — Considered; request to publish

6/00 — Stg Comte approves request to publish
8/00 — Published

PENDING FURTHER ACTION

[CR 11(e)] — Judge, other
than the judge assigned to hear
case, may take part in plea
discussions

Judge Jensen
4/95

10/95 — Considered

4/96 —Tabled as moot, but continued study by subcmte on other Rule 11
issues

DEFERRED INDEFINITELY

[CR 11(e)(4) — Binding Plea
Agreement (Hyde decision)

Judge George
P. Kazen 2/96

4/96 — Considered

10/96 — Considered

4/97 — Deferred until Sup Ct decision
COMPLETED

[CR 11(e)(1) (A)(B) and (C)]
— Sentencing Guidelines
effect on particular plea
agreements

CR Rules
Committee
4/96

4/96 — To be studied by reporter

10/96 — Draft presented and considered

4/97 — Draft presented and approved for request to publish
6/97 — Approved for publication by ST Cmte
8/97— Published for public comment

4/98 — Approved and forwarded to Stg Cmte
6/98 — Approved by Stg Cmte

9/98 — Approved by Jud Conf

4/99 — Approved by Sup. Ct

12/99 — Effective

COMPLETED

[CR 11]—Pending legislation
regarding victim allocution

Pending
legislation 97-
98

10/97—Adv Cmte expressed view that it was not opposed to addressing the
legislation and decided to keep the subcmte in place to monitor/respond to the
legislation.

COMPLETED
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Proposal Source, Status
Date,
and Doc #
[CR 11(e}(6) — Court Judge John W. | PENDING FURTHER ACTION
required to inquire whether the Sedwick 10/98
defendant is entitled to an (98-CR-C)

adjustment for acceptance of
responsibility

[CR 12] — Inconsistent with
Constitution

Paul Sauers
8/95

10/95 — Considered and no action taken
COMPLETED

[CR 12(b)] — Entrapment
defense raised as pretrial
motion

Judge Manuel
L. Real 12/92

& Local Rules
Project

4/93 — Denied

10/95 — Subcmte appointed
4/96 — No action taken
COMPLETED

[CR 12(i)] — Production of
statements

7/91 — Approved by ST Cmte for publication
4/92 — Considered

6/92 — Approved by ST Cmte

9/92 — Approved by Jud Conf

4/93 — Approved by Sup Ct

12/93 — Effective

COMPLETED
[CR12.2] — Authority of trial | Presented by 10/97—Adv Cmte voted to consider draft amendment at next meeting.
judge to order mental Mr. Pauley on | 4/98 — Deferred for further study of constitutional issues
examination. behalf of DOJ | 10/98 — Considered draft amendments, continued for further study
at 10/97 4/99 — Considered
meeting. 10/99 — Considered by comte

1/00 — Considered by comte as part of style package

4/00 — Considered; request to publish

6/00 — Stg Comte approves request to publish

8/00 — Published

PENDING FURTHER ACTION
[CR 12.4] — Financial Stg Comte, 4/00 — Considered; request to publish
disclosure 1/00 6/00 — Stg Comte approves request to publish

8/00 — Published

PENDING FURTHER ACTION
[CR 16} — Disclosure to John Rabiej 10/93 — Cmte took no action
defense of information relevant | 8/93 COMPLETED
to sentencing
[CR 16] — Prado Report and ‘04 Report of | 4/94 — Voted that no amendment be made to the CR rules
allocation of discovery costs Jud Conf COMPLETED
[CR 16] — Prosecution to CR Rules 10/94 — Discussed and declined

inform defense of intent to
introduce extrinsic act evidence

Committee ‘94

COMPLETED
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Proposal Source, Status
Date,
and Doc #
[CR 16(a)(1)] — Disclosure of 7/91 — Approved by for publication by St Cmte
experts 4/92 — Considered
6/92 — Approved by ST Cmte
9/92 — Approved by Jud Conf
4/93 — Approved by Sup Ct
12/93 — Effective
COMPLETED
[CR 16(a)(1)(A)] — ABA 11/91 — Considered

Disclosure of statermnents made
by organizational defendants

4/92 — Considered

6/92 — Approved by ST Cmte for publication, but deferred
12/92 — Published

4/93 — Discussed

6/93 — Approved by ST Cmte

9/93 — Approved by Jud Conf

4/94 — Approved by Sup Ct

12/94 — Effective

COMPLETED

[CR 16(a)(1)(C)] —
Government disclosure of
materials implicating defendant

Prof. Charles
W. Ehrhardt
6/92 & Judge
O’Brien

10/92 — Rejected
4/93 — Considered

4/94 — Discussed and no motion to amend
COMPLETED

[CR 16(a)(1}(E)] — Require
defense to disclose information
concerning defense expert
testimony

Jo Ann Harris,
Asst. Atty.
Gen., CR
Div., DOJ
2/94;
clarification of
the word
“complies”
Judge Propst
(97-CR-C)

4/94 — Considered

6/94 — Approved for publication by ST Cmte

9/94 — Published for public comment

7/95 — Approved by ST Cmte

9/95 — Rejected by Jud Conf

1/96 — Discussed at ST meeting

4/96 — Reconsidered and voted to resubmit to ST Cmte
6/96 — Approved by ST Cmte

9/96 — Approved by Jud Conf

4/97 — Approved by Sup Ct

12/97 — Effective

COMPLETED

3/97 — Referred to reporter and chair

10/98 — Incorporated in proposed amendments to Rule 12.2
1/00 — Considered by comte as part of style package
4/00— Comte decided not to take action
COMPLETED
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Proposal Source, Status
Date,
and Doc #
[CR 16(a) and (b)] — William R. 2/92 — No action
Disclosure of witness names Wilson, Jr., 10/92 — Considered and decided to draft amendment
and statements before trial Esq. 2/92 4/93 — Deferred until 10/93
10/93 — Considered
5/18/99 4/94 — Considered
(99-CR-D) 6/94 — Approved for publication by ST Cmte

9/94 — Published for public comment
4/95 — Considered and approved
7/95 — Approved by ST Cmte

9/95 — Rejected by Jud Conf
COMPLETED

5/99— Sent to chair and reporter
PENDING FURTHER ACTION

[CR 16(d)] — Require parties

Local Rules

10/94 — Deferred

to confer on discovery matters | Project & Mag | 10/95 — Subcmte appointed
before filing a motion Judge Robert 4/96 — Rejected by subcmte
Collings 3/94 | COMPLETED
[CR23(b)] — Permits six- S.3 1/97 — Introduced as § 502 of the Omnibus Crime Prevention Act of 1997
person juries in felony cases introduced by | 10/97—Adv. Cmte voted to oppose the legislation
Sen Hatch 1/98— ST Cmte expressed grave concern about any such legislation.
1/97 COMPLETED
[CR 24(a)] — Attorney Judge William | 10/94 — Considered
conducted voir dire of R. Wilson, Jr. | 4/95 — Considered
prospective jurors 5/94 6/95 — Approved for publication by ST Cmte
9/95 — Published for public comment
4/96 — Rejected by advisory cmte, but should be subject to continued study
and education; FIC to pursue educational programs
COMPLETED
[CR 24(b)] — Reduce or Renewed 2/91 — ST Cmte, after publication and comment, rejected CR Cmte 1990
equalize peremptory challenges | suggestions proposal
in an effort to reduce court from 4/93 — No motion to amend
costs judiciary; 1/97 — Omnibus Crime Control Act of 1997 (S.3) introduced [Section 501]
Judge Acker 6/97 — Stotler letter to Chairman Hatch
(97-CR-E); COMPLETED
pending 10/97—Adv. Cmte decided to take no action on proposal to randomly select petit

legislation S-
3.

and venire juries and abolish peremptory challenges.

10/97—Ady. Cmite directed reporter to prepare draft amendment equalizing
peremptory challenges at 10 per side.

4/98 — Approved by 6 to 5 vote and will be included in style package
10/99 — Rejected inclusion in style package

COMPLETED
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Proposal Source, Status
Date,
and Doc #
[CR 24(c)] — Alternate jurors | Judge Bruce 10/96 — Considered and agreed to in concept; reporter to draft appropriate
to be retained in deliberations M. Selya 8/96 implementing language
(96-CR-C) 4/97 — Draft presented and approved for request to publish

6/97 — Approved for publication by ST Cmte
8/97— Published for public comment

4/98 — Approved and forwarded to Stg Cmte
6/98 — Approved by Stg Cmte

9/98 — Approved by Jud Conf

4/99 — Approved by Sup. Ct.
COMPLETED

[CR 26] — Questioning by
jurors

Prof. Stephen
Saltzburg

4/93 — Considered and tabled until 4/94
4/94 — Discussed and no action taken
COMPLETED

[CR 26] — Expanding oral
testimony, including video
transmission

Judge Stotler
10/96

10/96 — Discussed

4/97 — Subcmte will be appointed

10/97—Subcmte recommended amendment. Adv Cmte voted to consider a draft
amendment at next meeting.

4/98 — Deferred for further study

10/98 — Cmte approved, but deferred request to publish until spring meeting or
included in style package

4/99 — Considered

10/99 — Approved for publication by advisory cmte

1/00 — Considered by comte as part of style package

4/00 — Considered; request to publish

6/00 — Stg Comte approves request to publish

8/00 — Published

PENDING FURTHER ACTION

[CR 26] — Court advise
defendant of right to testify

Robert Potter

4/95 — Discussed and no motion to amend
COMPLETED

[CR 26.2] — Production of
statements for proceedings
under CR 32(e), 32.1(c), 46(1),
and Rule 8 of § 2255

7/91 — Approved for publication by ST Cmte
4/92 — Considered

6/92 — Approved by ST Cmte

9/92 — Approved by Jud Conf

4/93 — Approved by Sup Ct

12/93 — Effective

COMPLETED

[CR 26.2] — Production of a
witness’ statement regarding
preliminary examinations
conducted under CR 5.1

Michael R.
Levine, Asst.
Fed. Defender
3/95

10/95 — Considered by cmte

4/96 — Draft presented and approved
6/96 — Approved by ST Cmte

8/96 — Published for public comment
4/97— Forwarded to ST Cmte

6/97 — Approved by ST Cmte
9/97—Jud Conf approves

4/98 — Approved by Supreme Court
12/98 — Effective

COMPLETED
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Proposal Source, Status
Date,
and Doc #
[CR26.2(f)] — Definition of CR Rules 4/95 — Considered
Statement Cmte 4/95 10/95 — Considered and no action to be taken
COMPLETED
[CR 26.3] — Proceedings for a 7/91 — Approved for publication by ST Cmte
mistrial 4/92 — Considered
6/92 — Approved by ST Cmte
9/92 — Approved by Jud Conf
4/93 — Approved by Sup Ct
12/93 — Effective
COMPLETED
[CR 29(b)] — Defer ruling on DOJ 6/91 11/91 — Considered

motion for judgment of
acquittal until after verdict

4/92 — Forwarded to ST Cmte for public comment

6/92 — Approved for publication, but delayed pending move of RCSO
12/92 — Published for public comment on expedited basis

4/93 — Discussed

6/93 — Approved by ST Cmte

9/93 — Approved by Jud Conf

4/94 — Approved by Sup Ct

12/94 — Effective

COMPLETED

[CR 30] — Permit or require

Local Rules

10/95 — Subcmite appointed

parties to submit proposed jury Project 4/96 — Rejected by subcmte
instructions before trial COMPLETED
[CR 30] — discretion in timing | Judge Stotler 1/97 — Sent directly to chair and reporter
submission of jury instructions | 1/15/97 4/97 — Draft presented and approved for request to publish
(97-CR-A) 6/97 — Approved for publication by ST Cmte
8/97— Published for public comment
4/98 — Deferred for further study
10/98 — Considered by cmte, but deferred pending Civil Rules Cmte action on
Cv sl
1/00 — Considered by comite as:part of style package
4/00 — Considered; request to publish
6/00 — Stg Comte approves request to publish
8/00 — Published
PENDING FURTHER ACTION
[CR 31] — Provide for a 5/6 Sen. 4/96 — Discussed, rulemaking should handle it
vote on a verdict Thurmond, COMPLETED

S.1426, 11/95
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Proposal Source, Status
Date,
and Doc #
[CR 31(d)] — Individual Judge Brooks 10/95 — Considered
polling of jurors Smith 4/96 — Draft presented and approved
6/96 — Approved by ST Cmte
8/96 — Published for public comment
4/97 — Forwarded to ST Cmte
6/97 — Approved by ST Cmte
9/97—Approved by Jud Conf
4/98 — Approved by Supreme Court
12/98 — Effective
COMPLETED
[31(e)] — Reflect proposed 4/97— Draft presented and approved for publication
new Rule 32.2 governing 6/97 — Approved for publication by ST Cmte
criminal forfeitures 8/97— Published tor public comment
4/98— Approved and forwarded to St Cmte
6/98 — Withdrawn in light of rejection of R. 32.2 by Stg Cmte
10/98 — revised and resubmitted to stg cmte for transmission to conference
1/99— Approved by Stg Cmte
3/99 — Approved by Jud Conf
4/00 — Approved by Supreme Court
COMPLETED
[CR 32] — Amendments to Judge Hodges, | 10/92 — Forwarded to ST Cmte for public comment
entire rule; victims’ allocution before 4/92; 12/92 — Published
during sentencing pending 4/93 — Discussed
legislation 6/93 — Approved by ST Cmte
reactivated 9/93 — Approved by Jud Conf
issue in 4/94 — Approved by Sup Ct
1997/98. 12/94 — Effective
COMPLETED
10/97—Adv Cmte expressed view that it was not opposed to addressing the
legislation and decided to keep the subcmte in place to monitor/respond to the
legislation.
PENDING FURTHER ACTION
[CR 32]—findings on 3/00 — considered by subcomte as part of style package
controverted matters in 4/00 — Considered; request to publish
presentence report 6/00 — Stg Comte approves request to publish
8/00 — Published
PENDING FURTHER ACTION
[CR 32)—release of Request of 10/98 — Reviewed recommendation of subcomm and agreed that no rules
presentence and related reports Criminal Law | necessary
Committee COMPLETED
[CR 32(c)(5)] — clerk Clerk, 7" 3/00 — Sent directly to chair
required to file notice of appeal | Circuit 5/00 — referred to reporter
4/11/00 (00- PENDING FURTHER ACTION
CR-A)
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Date,
and Doc #
[CR 32(d)(2) — Forfeiture Roger Pauley, | 4/94 — Considered
proceedings and procedures DOJ, 10/93 6/94 — Approved by ST Cmte for public comment
reflect proposed new Rule 32.2 9/94 — Published for public comment
governing criminal forfeitures 4/95 — Revised and approved
6/95 — Approved by ST Cmte
9/95 — Approved by Jud Conf
4/96 — Approved by Sup Ct
12/96 — Effective
COMPLETED
4/97— Draft presented and approved for publication
6/97 — Approved for publication by ST Cmte
8/97— Published for public comment
4/98— Approved and forwarded to St Cmte
6/98 — Withdrawn in light of rejection of R. 32.2 by Stg Cmte
10/98 — revised and resubmitted to stg cmte for transmission to conference
1/99— Approved by Stg Cmte
3/99 — Approved by Jud Conf
4/00 — Approved by Supreme Ct
COMPLETED
[CR 32(e)] — Delete provision | DOJ 7/91 — Approved by ST Cmte for publication
addressing probation and 4/92 — Considered
production of statements (later 6/92 — Approved by ST Cmte
renumbered to CR32(c)(2)) 9/92 — Approved by Judicial Conference
4/93 — Approved by Supreme Court
12/93 — Effective
COMPLETED
[CR 32.1] — Production of 7/91 — Approved for publication by ST Cmte
statements 4/92 — Considered
6/92 — Approved by ST Cmte
9/92 — Approved by Jud Conf
4/93 — Approved by Sup Ct
12/93 — Effective
COMPLETED
[CR 32.1]— Technical Rabiej 2/98—1 etter sent advising chair & reporter
correction of “magistrate” to (2/6/98) 4/98 — Approved, but deferred until style project completed
“magistrate judge.” 1/00 — considered by comte as part of style package
4/00 — Considered; request to publish
6/00 — Stg Comte approves request to publish
8/00 — Published
PENDING FURTHER ACTION
[CR 32.1]—pending victims Pending 10/97—Adv Cmte expressed view that it was not opposed to addressing the
rights/allocution litigation litigation legislation and decided to keep the subcmte in place to monitor/respond to the
1997/98. legislation.
PENDING FURTHER ACTION
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Date,
and Doc #
[CR 32.2] — Create forfeiture John C. 10/96 — Draft presented and considered
procedures Keeney, DOJ, | 4/97 — Draft presented and approved for request to publish
3/96 (96-CR- 6/97 — Approved for publication by ST Cmte
D) 8/97— Published for public comment
4/98— Approved and forwarded to St Cmte
6/98 — Rejected by Stg Cmte
10/98 — revised and resubmitted to stg cmte for transmission to conference
1/99 — Approved by Stg Cmte
3/99 — Approved by Jud Conf
4/00 — Approved by Supreme Ct
COMPLETED
[CR 33] — Time for filing John C. 10/95 — Considered
motion for new trial on ground | Keeney, DOJ 4/96 — Draft presented and approved
of newly discovered evidence 9/95 6/96 — Approved for publication by ST Cmte
8/96 — Published for public comment
4/97 — Forwarded to ST Cmte
6/97 — Approved by ST Cmte
9/97—Approved by Jud Conf
4/98 — Approved by Supreme Court
12/98 — Effective
COMPLETED
[CR 35(b)] — Recognize Judge T. S. 10/95 — Draft presented and considered

combined pre-sentencing and
post-sentencing assistance

Ellis, 111 7/95

4/96 — Forwarded to ST Cmte

6/96 — Approved for publication by ST Cmte
8/96 — Published for public comment

4/97 — Forwarded to ST Cmte

6/97 — Approved by ST Cmte
9/97—Approved by Jud Conf

4/98 — Approved by Supreme Court

12/98 — Effective

COMPLETED

[CR 35(b)] To permit sentence
reduction when defendant
assists government before or
within 1 year after sentence

Judge Ed
Carnes

3/99
(99-CR-A);
Asst. Attorney
Gen./ Crim.
Div. 4/99
(99-CR-C)

3/99— Referred to chair and reporter

1/00 — Considered by comte as part of style package
6/00 — Stg Comte approves request to publish

8/00 — Published

PENDING FURTHER ACTION

[CR 35(b)] — Recognize
assistance in any offense

S.3, Sen Hatch
1/97

1/97 — Introduced as § 602 and 821 of the Omnibus Crime Prevention Act of

1997
6/97 — Stotler letter to Chairman Hatch
COMPLETED
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Date,
and Doc #

Status

[CR 35(c)] — Correction of

Jensen, 1994

10/94 — Considered

sentence, timing 9th Cir. 4/95 — No action pending restylization of CR Rules
decision 4/99 — Considered
4/00— Considered and included in request to publish
6/00 — Stg Comte approves request to publish
8/00 —— Published
PENDING FURTHER ACTION
[CR 38(e)] — Conforming 4/97— Draft presented and approved for publication
amendment to CR 32.2 6/97 — Approved by ST Cmte for publication
8/97— Published for public comment
4/98— Approved and forwarded to St Cmte
6/98 — Withdrawn in light of rejection of R. 32.2 by Stg Cmte
10/98 — revised and resubmitted to stg cmte for transmission to conference
1/99— Approved by Stg Cmte
3/99 — Approved by Jud Conf
4/00— Approved by Supreme Ct
COMPLETED
[CR 40] — Commitment to 7/91 — Approved for publication by ST Cmte
another district (warrant may 4/92 — Considered
be produced by facsimile) 6/92 — Approved by ST Cmte
9/92 — Approved by Jud Conf
4/93 — Approved by Sup Ct
12/93 — Effective
COMPLETED
[CR 40] —Treat FAX copies Mag Judge 10/93 — Rejected
of documents as certified Wade COMPLETED
Hampton 2/93
[CR 40(a)] — Technical Criminal 4/94 — Considered, conforming change no publication necessary
amendment conforming with Rules Cmte 6/94 — Approved by ST Cmte
change to CR5 4/94 9/94 — Approved by Jud Conf
4/95 — Approved by Sup Ct
12/95 — Effective
COMPLETED
[CR 40(a)] —Proximity of Mag Judge 10/94 — Considered and deferred further discussion until 4/95
nearest judge for removal Robert B. 10/96 — Considered and rejected
proceedings Collings 3/94 | COMPLETED
[CR 40(d)] — Conditional Magistrate 10/92 — Forwarded to ST Cmte for publication
release of probationer; Judge Robert | 4/93 — Discussed
magistrate judge sets terms of B. Collings 6/93 — Approved by ST Cmte
release of probationer or 11/92 9/93 — Approved by Jud Conf

supervised release

4/94 — Approved by Sup Ct
12/94 — Effective
COMPLETED
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Date,
and Doc #
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[CR 41] — Search and seizure
warrant issued on information
sent by facsimile

7/91 — Approved for publication by ST Cmte
4/92 — Considered

6/92 — Approved by ST Cmte

9/92 — Approved by Jud Conf

4/93 — Approved by Sup Ct

12/93 — Effective

COMPLETED

[CR 41] — Warrant issued by
authority within the district

J.C. Whitaker
3/93

10/93 — Failed for lack of a motion
COMPLETED

[CR 41(c)(2)(D)] — recording | J. Dowd 2/98 4/98 — Tabled until study reveals need for change
of oral search warrant DEFERRED INDEFINITELY
[CR 41(c)(1) and (d) — Judge B. 6/00 — Stg Comte approves request to publish
enlarge time period Waugh Crigler | 8/00 — Published (rejects expansion of time period)
11/98 PENDING FURTHER ACTION
(98-CR-D)
[CR 41(d)] — covert entry for | DOJ 9/2/99 10/99 — Considered
purposes of observation only 1/00 — Considered by comte as part of style package
4/00 — Considered; request to publish
6/00 — Stg Comte approves request to publish
8/00 — Published
PENDING FURTHER ACTION
[CR 43(b)] —Sentence absent | DOJ 4/92 10/92 — Subcmte appointed

defendant

4/93 — Considered

6/93 — Approved for publication by ST Cmte

9/93 — Published for public comment

4/94 — Deleted video teleconferencing provision & forwarded to ST Cmte
6/94 — Approved by ST Cmte

9/94 — Approved by Jud Conf

4/95 — Approved by Sup Ct

12/95 — Effective

COMPLETED

[CR 43(b)] — Arraignment of
detainees by video

10/98 — Subcmte appointed
4/99 — Considered

teleconferencing 1/00 — Considered by comte as part of style package
4/00— Considered; request to publish
6/00 — Stg Comte approves request to publish
8/00 — Published
PENDING FURTHER ACTION
Page 14

Advisory Conmnttee on Crimmal Rules

September 27, 2000
Doc No 1276




Proposal Source, Status
Date,
and Doc #
[CR 43(c)(4)] — Defendant John Keeney, 4/96 — Considered
need not be present to reduce DOJ 1/96 6/96 — Approved for publication by ST Cmte
or change a sentence 8/96 — Published for public comment
4/97 — Forwarded to ST Cmte
6/97 — Approved by ST Cmte
9/97—Approved by Jud Conf
4/98 — Approved by Supreme Court
12/98 — Effective
COMPLETED
[CR 43(c)(5) — Defendant to Judge Joseph 10/97 — Referred to reporter and chair
waive personal arraignment on | G. Scoville, 4/98 —Draft amendments considered, subcmte appointed
subsequent, superseding 10/16/97 10/98 — Cmte considered; reporter to submit draft at next meeting
indictments and enter plea of (97-CR-I) and | 4/00— Considered; request to publish
not guilty in writing Mario Cano 6/00 — Stg Comte approves request to publish
97--- 8/00 — Published
PENDING FURTHER ACTION
[CR 46] — Production of 6/92 — Approved by ST Cmte
statements in release from 9/92 — Approved by Jud Conf
custody proceedings 4/93 — Approved by Sup Ct
12/93 — Effective
COMPLETED
[CR 46] — Release of persons | Magistrate 10/94 — Defer consideration of amendment until rule might be amended or
after arrest for violation of Judge Robert restylized

probation or supervised release

Collings 3/94

4/00 — Considered; request to publish

6/00 — Stg Comte approves request to publish
8/00 — Published

PENDING FURTHER ACTION

[CR 46] — Requirements in
AP 9(a) that court state reasons
for releasing or detaining
defendant in a CR case

11/95 Stotler
letter

4/96 — Discussed and no action taken
COMPLETED

[CR 46 (e)] — Forfeiture of HR.2134 4/98 — Opposed amendment
bond COMPLETED
[CR 46(i)] — Typographical Jensen 7/91 — Approved for publication by ST Cmte
error in rule in cross-citation 4/94 — Considered
9/94 — No action taken by Jud Conf because Congress corrected error
COMPLETED
[CR 47] — Require parties to | Local Rules 10/95 — Subcmte appointed
confer or attempt to confer Project 4/96 — Rejected by subcmte
before any motion is filed COMPLETED
[CR 49] — Double-sided Environmental | 4/92 — Chair informed EDF that matter was being considered by other
paper Defense Fund | cmtes in Jud Conf
12/91 COMPLETED
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Proposal Source, Status
Date,
and Doc #
[CR 49(c)] — Fax noticing to Michael E. 9/97 — Mailed to reporter and chair
produce substantial cost Kunz, Clerk of | 4/98 — Referred to Technology Subcmte
savings while increasing Court 9/10/97 | 4/99 — Considered
efficiency and productivity (97-CR-G) 4/00— Considered; request to publish
6/00 — Stg Comte approves request to publish
8/00 — Published
PENDING FURTHER ACTION
[CR49(c)] — Facsimile service | William S. 11/97 — Referred to reporter and chair, pending Technology Subcmte study
of notice to counsel Brownell, 4/99 — Considered
10/20/97 4/00 — Considered; request to publish
(CR-J) 6/00 — Stg Comte approves request to publish
8/00 — Published
PENDING FURTHER ACTION
[CR 49(e)] —Delete provision | Prof. David 4/94 — Considered
re filing notice of dangerous Schlueter 4/94 | 6/94 — ST Cmte approved without publication
offender status — conforming 9/94 — Jud Conf approved
amendment 4/95 — Sup Ct approved
12/95 — Effective
COMPLETED
[CR53] — Cameras in the 7/93 — Approved by ST Cmte
courtroom 10/93 — Published
4/94 — Considered and approved
6/94 — Approved by ST Cmte
9/94 — Rejected by Jud Conf
10/94 — Guidelines discussed by cmte
COMPLETED
[CR54] — Delete Canal Zone | Roger Pauley, | 4/97 — Draft presented and approved for request to publish

minutes 4/97
mtg

6/97 — Approved for publication by ST Cmte
8/97— Published for public comment

4/98 — Approved and forwarded to Stg Cmte
6/98 —Approved by Stg Cmte

9/98 — Approved by Jud Conf

4/99 — Approved by Sup. Ct.

12/99— Effective

COMPLETED
[CR 57] — Local rules ST meeting 4/92 — Forwarded to ST Cmte for public comment
technical and conforming 1/92 6/93 — Approved for publication by ST Cmte
amendments & local rule 9/93 — Published for public comment
renumbering 4/94 — Forwarded to ST Cmte

12/95 — Effective

COMPLETED
[CR 57] — Uniform effective Stg Cmte 4/98 — Considered an deferred for further study

date for local rules

meeting 12/97

PENDING FURTHER ACTION
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Proposal Source, Status
Date,
and Doc #
[CR 58] — Clarify whether Magistrate 4/95 — No action
forfeiture of collateral amounts | Judge David COMPLETED
to a conviction G. Lowe 1/95
[CR 58 (b)(2)] — Consent in Judge Philip 1/97 — Reported out by CR Rules Cmte and approved by ST Cmte for
magistrate judge trials Pro 10/24/96 transmission to Jud Conf without publication; consistent with Federal
(96- CR-B) Courts Improvement Act
4/97 — Approved by Sup Ct
12/97 — Effective
COMPLETED
[CR 59] — Authorize Judicial | Report from 4/92 — Considered and sent to ST Cmte
Conference to correct technical | ST 6/93 — Approved for publication by ST Cmte
errors with no need for Subcommittee | 10/93 — Published for public comment
Supreme Court & on Style 4/94 — Approved as published and forwarded to ST Cmte
Congressional action 6/94 — Rejected by ST Cmte
COMPLETED
[Megatrials] — Address issue ABA 11/91 — Agenda
1/92 — ST Cmte, no action taken
COMPLETED
[Rule 8. Rules Governing 7/91 — Approved for publication by ST Cmte
§2255] — Production of 4/92 — Considered
statements at evidentiary 6/92 — Approved by ST Cmte
hearing 9/92 — Approved by Jud Conf
4/93 — Approved by Sup Ct
12/93 — Effective
COMPLETED
[Rules Governing Habeas CV Cmte 10/97 — Subcmte appointed
Corpus Proceedings]— 4/98 — Considered; further study
muscellaneous changes to Rule 10/98 — Cmte approved some proposals and deferred others for further
8 & Rule 4 for §2255 & §2254 consideration
proceedings 4/00 — Considered; request to publish
6/00 — Stg Comte approves request to publish
8/00 — Published
PENDING FURTHER ACTION
[Hab Corp R8(c)] — Judge Peter 8/97 — Referred to reporter
Apparent mistakes in Federal Dorsey 7/9/97 | 10/97 — Referred to subcmte
Rules Governing (97-CR-F) 4/98 — Cmte considered

§ 2255 and § 2254

10/98 — Cmte considered

4/00 — Considered; request to publish

6/00 — Stg Comte approves request to publish
8/00 — Published

PENDING FURTHER ACTION
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Proposal Source, Status
Date,
and Doc #
[Modify the model form for Robert L. 8/00 — Referred to reporter & chair
motions under 28 U.S.C. § Byer, Esq. & PENDING FURTHER ACTION

2255]

David R. Fine,
Esq. 8/11/00
(00-CR-C)

[U.S. Attorneys admitted to
practice in Federal courts]

DOJ 11/92

4/93 — Considered
COMPLETED

[Restyling CR Rules]

10/95 — Considered

4/96 — On hold pending consideration of restyled AP Rules published for public
comment

4/98 — Advised that Style Subc intends to complete first draft by the end of the

year

12/98 — Style subcmte completes its draft

4/99 — Considered Rules 1-9

6/99 — Considered Rules 1-22

4/00— Rules 32-60 approved by comte; request to publish Rules 1-60

6/00 — Stg Comte approves request to publish

8/00 — Published

PENDING FURTHER ACTION
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MEMO TO: Members, Criminal Rules Advisory Committee
FROM: Professor Dave Schlueter, Reporter
RE: Proposed Style Changes by Style Subcommittee

DATE: September 18, 2000

After the “Style” package of the rules was finished in August, the Style
Subcommittee, of the Standing Committee, was asked to review the package for any
inconsistencies, etc. in the final product.

As a result of that review, the Style Subcommittee has submitted a fairly
exhaustive list of proposed changes to the “style” package. The suggestions were
coordinated by Professor Joe Kimble, using in part, suggestions offered by Mr. Spaniol.

The agenda for the October meeting is relatively light and the current plan is to
spend some time at that meeting reviewing the proposed changes and disposing of those
suggestions that require little or no discussion. For others, additional research or thinking
may be involved and in those instances, the matter can be deferred to the April 2001
meeting. The Subcommittee Chairs (Judge Dowd and Judge Carnes) have been asked to
coordinate whatever comments their members might have on the rules that they have
worked on.

What follows is a list of each of the rules that appears to be affected by the
proposed changes along with some brief recommendations on whether to accept or reject
the proposed changes. I approached the project with the presumption that what the
Committee had proposed, and what the Standing Committee approved for publication,
was fine.

The purpose of this memo is to provide a starting point for discussion in the
subcommittee responsible for that rule. In some areas, I have provided a brief note on
why I believe the change should be rejected. For example, in some of the changes, the
Committee had previously discussed adoption or rejection of particular language. Where
I am able to recall that discussion, I have attempted to note it in the recommendations. In
others, 1 simply recommend rejection of the proposed change (with no particular reason
given) because I believe the current language is appropriate.

While many of the proposed changes are noncontroversial and make an
improvement on the rules, others are bound to generate some discussion.

Several areas deserve some attention because they may result in “global” changes
throughout the rules:
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e The Committee had decided on a method for using Arabic numerals for any
number less than 10 (ten) unless the number was “1.” It seemed awkward to
write the number 1 in those instances. The Style Subcommittee has proposed
a different system. I recommend that we continue the system adopted by the
Committee.

e The Committee should probably address the question of whether to
specifically identify any cross-references to other provisions within each rule,
or whether to simply to refer to “this rule.” As the project progressed, we
were not always consistent on that point. That issue is raised a number of
times in the Style Subcommittee’s suggested changes.

e The Style Subcommittee has recommended that we use the word “attorney”
rather than “counsel.” The Committee may wish to discuss that point. I am
not sure that we are wedded to use only one of those terms. I recommend that
we retain the word “counsel,” especially when we are referring to the
traditional and familiar “right to counsel” or the “assistance of counsel.”

e The Style Subcommittee has recommended a number of additions and
changes to the titles of subdivisions and paragraphs. They note the preference
for using the “ing” form of the word. I believe the Committee had already
made some of those changes in the restyling project. In some areas, I believe,
that the title originally chosen by the Committee is the preferred language.

e A number of rules have deleted over the years, including several as a result of
the restyling effort. At one point during the project the Committee decided to
keep the rule numbers in place and indicate in brackets that the rule has been
abrogated. The Style Subcommittee has recommended that the word
“reserved” be used instead. In the transition, it might be better to retain the
current word, “abrogated,” to make it clear to the readers (Judicial Conference
and Supreme Court) that a rule has been removed from the list.

The Rules affected and my comments on the proposed changes are as follows:

Rule 1.

Recommendation: Adopt all suggested changes

Rule 4

Recommendation: Reject suggested changes in Rules 4(a), (b). Although the

proposed abbreviated language for finding probable cause is not
incorrect, it seems clearer to require a two-step analysis that
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Rule 5.

Recommendation:

Rule 5.1.

Recommendation:

Rule 6.

Recommendation:

focuses on both the alleged crime and the defendant's alleged
commission of that crime. (That is the way I teach it to law
students). Also, the current order of the sentences in 4(a) seems
fine the way it is.

Accept suggested changes in Rule 4(c). No listing is necessary for
Rule 4(c)(4)(C).

Accept all recommended changes in Rule 5(a), (b).

Re Rule 5(c): Some study should be done on whether to accept the
proposed changes in 5(c). The proposed changes raise questions
about use of the term "magistrate” and "judge" interchangeably in
the rule. As I recall we used the general rule that the first reference
in the rule should be to "magistrate judge” and all later references
would be to "judge." Also, the Committee might wish to discuss
whether in Rule 5(c)(2)(F) the reference should be to "court" or to
the "clerk."

Rule 5(d). 1 recommend that we retain the term "counsel” in this
rule. Although the terms counsel and attorney are interchangeable,
we normally speak of the "right to counsel.”

Rule 5(b), (d). Accept recommended changes.

Rule 5(e), (). As noted in Rule 4, supra, although the proposed
language is not incorrect, it seems clearer to require a two-step
analysis that focuses on both the alleged crime and the defendant's
alleged commission of that crime.

Rule 5(g), (h). Accept recommended changes and attempt to
conform similar provisions in other rules.

Rule 6(a), (b). Accept proposed changes

Rule 6(c). Reject deletion of word "district" because it clarifies
rule. The term “district clerk" is, I believe, used throughout rules.
As I recall, the Committee specifically discussed use of that term
to ensure that it was uniformly used throughout all of the rules.
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Rule 7.

Recommendation:

Rule 8.

Recommendation:

Rule 9.

Recommendation:

Rule 10

Recommendation:

Rule 11.

Recommendation:

Rule 6(e). Reject proposal to break subdivision (e) into two
separate subdivisions. Rule 6(e) is a familiar rule and as in several
other rules, there is much to be said for retaining the familiar
structure.

In Rule 6(e)(3)(B), the Committee needs to discuss whether cross-
references in the rules should refer generically to "this rule" or to
the specific subsection, etc.

Rule 6(¢)(F). Accept proposed change.

Rule 6(f)-(i) Accept proposed changes.

Accept proposed change.

Accept proposed punctuation changes

Committee should decide what to do with Arabic numbers, etc. It
had already decided to use Arabic numbers for any number any 10
(ten) unless it was awkward to do so.

Rule 9(a). These changes should conform to whatever changes are
made to Rule 4, supra, regarding use of term "court" and what
probable cause must show.

Rule 9(b). As I recall, the Committee specifically selected the
words "is to be" rather than "must" to avoid awkward language—
in one of the first meetings on the project, I believe.

Accept proposed change

Rule 11(a). Accept proposed change.
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Rule 12.

Recommendation:

Rule 12.1.

Recommendation:

Rule 12.2.

Recommendation:

Rule 11(b). Reject proposed change and proposed change in order.
Committee specifically placed this provision at head of list because
the defendant needs to understand at the outset the importance of
providing truthful answers to judge.

Rule 11(c)(1)-(4). Accept proposed changes.

Rule 11(c)(5). Reject proposed changes. 1am not sure that the
proposed reorganization clarifies the provision.

Rule 11(d), (e). Accept proposed changes.
Rule 11(f). Reject proposed changes. The Committee decided not

to restyle this subdivision because it tracked Federal Rule of
Evidence 410, which was drafted by Congress.

Rule 12(a). Accept change

Rule 12(b). It is not clear whether changing the term "during the
proceeding” is the same as "while the case is pending." Also, the
Committee should review interchangeable use of term "objection"
and "motion to suppress" in the rule.

Rule 12(e). Reference should be to Rule 12(b)(2) (motions to be
made before trial).

Rule 12(f)-(g). Accept changes

Rule 12.1(a). Accept changes

Rule 12.1(b). Accept change in (1) and change "notice" to
disclosure"; retain cross-references to other sections of Rule 12.1.

Rule 12.1(c)-(f). Accept changes.

Rule 12.2(a). Accept proposed change of adding word "so." Reject
deletion of m-dash. Committee decided at one point to use m-
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Rule 12.3.

Recommendation:

Rule 14.

Recommendation:

Rule 15

Recommendation:

Rule 16.

Recommendation:

Rule 17.

dashes for emphasis. It is not clear to me that we must either use
all m-dashes or comments throughout the rules whenever we use
the words “good cause.”.

Rule 12.2(b). Accept changes, except make no change to last
sentence regarding "good cause"

Rule 12.2(d)-(e). Accept changes.

Rule 12.3(a). Accept changes except--some decision needs to be
made regarding whether to refer to "the" or "an" attorney for the
government. As I recall, Mr. Pauley has pointed out in the past
that the reference should be to “an attorney for the government”
The reference to (a)(1) should probably be (a)(3) (referring to the
government's response).

Rule 12.3(b). This needs to be conformed to 12.1(c) regarding
duty to disclose--i.e. does defense counsel have duty?

Rule 12.3(e). Accept changes.

Accept recommended changes

Rule 15(a). Check insertion of word "unprivileged." Appears to
modify preceding list when intent was probably to expand the list
of producible materials, assuming that they were not privileged.

Rule 15(b)-(h). Accept changes.

Accept changes.

Note reference to Rule 16 instead of "this rule." Conforming
global changes may be necessary as noted, supra.
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Recommendation:

Rule 17.1.
Recommendation:
Rule 18.
Recommendation:
Rule 20.

Recommendation:

Rule 21.

Recommendation:

Rule 24.

Recommendation:

Rule 25.

Rule 17(a). Reject suggested new title for subdivision. The current
title is more accurate. Accept other changes.

Rule 17(c). Accept recommended changes.

Rule 17(f). Reject suggested change to title.

Rule 17 (g). Reject suggested change; reference to "federal court"
was intentional; issue was briefed, 1 believe, in 1999 as part of

restyling effort, etc.

Rule 17(h). Accept change.

Accept change

Accept change.

Rule 20(c). Note cross-reference to specific rule number;
Committee should address whether to maintain these specific
cross-references or simply refer to "this rule."

Rule 20(d). Accept change.

Rule 21(a), (b). Accept changes.

Rule 21(c). Accept changes (Committee may wish to leave the title
for this subdivision as it is and change the one for 20(b) and
20(d)(2).

Rule 24(c)(1), (2). Reject changes.

Rule 24(c)(3)-(4). Accept changes.
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Recommendation:

Rule 26.

Recommendation:

Rule 26.1

Recommendation:

Rule 26.2

Recommendation:

Rule 29.

Recommendation:

Rule 30.

Recommendation:

Rule 32.

Recommendation:

Accept changes

Accept changes.

Reject suggested change; current title is appropriate. Comma is
Optional.

Rule 26.2(a). Reject suggestion to refer to attorney for the
government as "the" attorney. Accept other changes.

Rule 26.2(e). Reject proposed changes; there is a difference
between producing and delivering an object.

Accept changes.

Reject change. Current language refers to "grounds" for objection,
which recognizes that there may be more than one ground for an
objection--it also tracks the current rule's language.

Committee Note needs to be corrected; Civil Rule has not yet been
amended to change the time for submitting instructions.

Rule 32(a)-(f). Accept changes

Rule 32(g). Reject proposed change; there may be multiple
grounds for objections.

Rule 32(h)(2). Reject proposed changes; "disobeys" sounds
awkward.

Rule 32(h)(3). Reject proposed change; proposed title does not
capture essence of the paragraph.
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Rule 32.1.

Recommendation:

Rule 32.2.

Recommendation:

Rule 32(h)(4). Accept the recommended changes.
Rule 32(h)(5). Accept recommendations.

Rule 32(i). Reject recommendations; "cannot" and "unable" are not
necessarily synonymous and might result in unintended substantive
change.

Rule 32.1(a) Accept recommendations, except recommended
restructuring of Rule 32.1(a)(1)

Rule 32.1(b)(1). Committee needs to decide whether to use
reference to "counsel" or "attorney" or both.

Rule 32.1(b)(2). Reject changes.

Rule 32(c)(1). Need to address issue of whether to use term
“attorney" or "counsel" as noted supra.

Rule 32(d). Reject recommendation.

Rule 32(e). Conform rule to other similar provisions but reject
suggestion to insert word "disobeys" because it sounds awkward.

(Note; the Committee had decided not to make any significant
style changes to this rule, considering that it is pending before
Congress. As the rule progressed through the process, only minor
style changes have been made. The following recommendations
are offered in the event the Committee decides to do further
restyling of this rule).

Rule 32.2(b). Reject suggested change in title; otherwise accept
changes. If change is necessary, order of title can be changed to
read, "Post-Verdict Hearing; Entering a Preliminary Order of
Forfeiture." Accept other changes in subdivision.

Rule 32.2(c)(1), (2), and (3). Accept changes.
Rule 32.2(c)(4). Better for title to read "Ancillary Proceeding Not

Part of Sentencing." I believe Committee originally opted for
shorter title given the length of the provision.



Memo on Proposed Style Changes 10

September 2000

Rule 33.

Recommendation:

Rule 34.

Recommendation:

Rule 35.

Recommendation:

Rule 38(e).

Recommendation:

Rule 40.

Recommendation:

Rule 41.

Recommendation:

Rule 32.2(d). Accept change.

Rule 32.2(e)(3). Accept change.

Reject change in 33(b)(2). Not necessary.

Rule 34(a)(1). Accept change.
Rule 34(b). Reject deletion of words va verdict or finding of

guilty"--delete the word "as" before the words "the court."
Otherwise, accept changes.

Accept changes.

Reject change; current title is correct.

Rule 40(a). Accept change.

Rule 41(a). Accept change. The word "of" after enforcement
should also be deleted.

Rule 41(b). Accept change to hyphenated term; reject any
reference to "covertly" observe--that is covered in substantive
amendments package. Reference in (e)(2) should also be removed.
Rule 41(c). Accept recommended change.

Rule 41(e)(2). Delete reference to covert searches.

Rule 41(f)(1), (2). These provisions need to be checked.

Rule 41(i). This provision needs to be checked; not clear what the
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Rule 42.

Recommendation:

Rule 43.

Recommendation:

Rule 44.

Recommendation:

Rule 45.

Recommendation:

Rule 46.

Recommendation:

Rule 47

Recommendation:

Rule 48.

Recommendation:

word "copy"" modifies.

Rule 42(a)(1). Reject proposed substitution of "warrant" for
"order"

Rule 42(a)(2). Accept change.

Rule 42(a)(3). Reject changes.

Accept changes. Conform to whatever practice Committee decides
on cross-referencing other provisions in the same rule.

Reject all proposed changes —unless Committee decides to
substitute the term "attorney" for "counsel.”

Rule 45(a). Accept changes; reject proposal to substitute bullets for
current structure. Reject proposed changes. There is an item on the
agenda for addressing the question of whether to refer to
"Presidents' Day" or “Washington’s Birthday.”

Rule 45(b). Reject change.

Rule 45(c). Accept change.

Accept changes.

Accept punctuation changes. Reject other changes. Rule reflects
decision by Committee to use Arabic numbers for any number less
than 10, unless doing so is awkward, e.g.. using the number 1.

Accept change.
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Rule 49.

Recommendation:

Rule 57

Recommendation:

Rule 58.

Recommendation:

Accept changes.

Rule 57(a). Accept proposed changes.
Rule 57(b). Reject proposal to change order of subdivisions.

Rule 57(c). Accept proposed change

Rule 58(b). Accept change in S8(b)(2)(A). Reject change in
(b)(2)(C)--unless Committee decides to substitute "attorney" for
"counsel."

Rule 58(b)(3)(A). Reject change.

Rule 58(c)(1), (2). Accept changes.

Rule 58(c)(4). Reject proposed change--difference is intended.
Rule 58(e). Accept proposed change.

Rule 58(g). Accept proposed changes.






1. SCOPE, PURPOSE, AND
CONSTRUCTION

TITLE L. APPLICABILITY-OF RULES~<—

Rulel. Scope; Definitions

Rule 1. Scope

These rules govern the procedure in all criminal
proceedings in the courts of the United States, as provided
in Rule 54(a); and, whenever specifically provided in one
of the rules, to preliminary, supplementary, and special
proceedings before United States magistrate judges and at
proceedings before state and local judicial officers.

Rule 54. Application and Exception

(a) Courts. These rules apply to all criminal proceedings-in
the United States District Courts; in the District of Guam;
in the District Court for the Northern Mariana Islands,
except as otherwise provided in articles [V and V of the
covenant provided by the Act of March 24, 1976 (90 Stat.
263); and in the District Court of the Virgin Islands; in the
United States Courts of Appeals; and in the Supreme Court
of the United States; except that the prosecution of offenses
in the District Court of the Virgin Islands shall be by
indictment or information as otherwise provided by law..

‘(@) Scope.

In General. These rules govern the
procedure in@‘;riminal proceedings in the
7~ United States district courts;\United States
courts of appeals, and the Supreme Court of
the United States.

The

(2) State or Local Judicial Officer. When a rule
so states, it applies to a proceeding before a
state or local judicial officer.

(3) Territorial Courts. These rules also govern
7~ the procedure mn)criminal proceedings in the
following courts:

il

(A) the district court of Guam;

(B) the district court for the Northem
Mariana Islands, except as otherwise
provided by law; and

(C) the district court of the Virgin Islands,

except that the prosecution of offenses

in that court must be by indictment or
information as otherwise provided by

law.
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. (b)) PROCEEDINGS (Rule 54 continued)

(1) Removed Proceedings. These rules apply to criminal
prosecutions removed to the United States district courts
from state courts and govern all procedure after removal,
except that dismissal by the attorney for the prosecution
shall be governed by state law.

(2) Offenses Outside a District or State. These rules
apply to proceedings for offenses committed upon the high
seas or elsewhere out of the jurisdiction of any particular
state or district, except that such proceedings may be had in
any district authorized by 18 U.S.C. § 3238.

(3) Peace Bonds. These rules do not alter the power of
judges of the United States or of United States magistrate
judges to hold security of the peace and for good behavior
under Revised Statutes, § 4069, 50 U.S.C. § 23, but in such
cases the procedure shall conform to these rules so far as
they are applicable.

(4) Proceedings Before United States Magistrate
Judges. Proceedings involving misdemeanors and other
petty offenses are governed by Rule 58.

(4) Removed Proceedings. Although these rules
govern all proceedings after removal from a
state court, state law governs a dismissal by
the prosecution.

(5) Other Proceedings. These rules are not applicable to
extradition and rendition of fugitives; civil forfeiture of
property for violation of a statute of the United States; or ’
the collection of fines and penalties. Except as provided in
Rule 20(d) they do not apply to proceedings under 18
U.S.C. Chapter 403 — Juvenile Delinquency — so far as
they are inconsistent with that chapter. They do not apply
to summary trials for offenses against the navigation laws
under Revised Statutes §§ 4300-4305, 33 U.S.C. §§ 391-
396, or to proceedings involving disputes between seamen
under Revised Statutes §§ 4079-4081, as amended, 22
U.S.C. §§ 256258, or to proceedings for fishery offenses
under the Act of June 28, 1937, c. 392, 50 Stat. 325-327, 16
U.S.C. §§ 772-772i, or to proceedings against a witness in
a foreign country under 28 U.S.C. § 1784.

(5) Excluded Proceedings. Proceedings not

governed by these rules include: .

ExcivAdtin RENdtL NG

(A) ith d rendition.ofa 4
fugitive;

. (B) acivil property forfeiture for the
- —wiotatt a federal statute;
Viotatuw

CollecTting
©) th&eeﬂee&en@ a fine or penalty;

(D) a proceeding under a statute governing
juvenile delinquency to the extent the
procedure is inconsistent with the
statute, unless Rule 20(d) provides
otherwise; and

(E) adispute between seamen under 22
U.S.C. §§ 256-258.

\ <AT/(/£A37 ChANGe
This onNg.)
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(c) Application of Terms. (Rule 54 continned) As used
in these rules the following terms have the designated
meanings.

"Act of Congress" includes any act of Congress locally
applicable to and in force in the District of Columbia, in
Puerto Rico, in a territory or in any insular possession.

"Attorney for the government" means the Attorney
General, an authorized assistant of the Attorney General, 2
United States Attorney, an authorized assistant of a United
States Attorney, when applicable to cases arising under the
laws of Guam the Attorney General of Guam or such other
person or persons as may be authorized by the laws of
Guam to act therein, and when applicable to cases arising
under the laws of the Northern Mariana Islands the
Attorney General of the Northern Mariana Islands or any
other person or persons as may be authorized by the laws
of the Northern Marianas to act therein.

"Civil action" refers to a civil action in a district court.

The words "demurrer,” "motion to quash,” "plea in
abatement," "plea in bar" and "special plea in bar," or
words to the same effect, in any act of Congress shall be
construed to mean the motion raising a defense or objection
provided in Rule 12.

"District court” includes all district courts named in
subdivision (a) of this rule.

(b) Definitions. The following definitions app)y to
these rules:

(1) "Attorney for the government” means:

(A) the Attorney General, or an authorized

assistant;

(B) aUnited States attorney, or an
' authorized assistant;

(C) when applicable to cases arising under

Guam law, the Guam Attorney
General or other person whom Guam

law authorizes to act in the matter; and

(D) any other attorney authorized by law
to conduct proceedings under these
rules as a prosecutor.

( W O'U—L(l h/ﬂ:"l ,L;TA 74 L/&L
W
<f° VerNmen] Atoews

21
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* "Federal magistrate judge" means a United States
magistrate judge as defined in 28 U.S.C. §§ 631-639,a
judge of the United States or another judge or judicial
officer specifically empowered by statute in force in any
territory or possession, the Commonwealth of Puerto Rico,
or the District of Columbia, to perform a function to which
a particular rule relates.

*Judge of the United States" includes a judge of the district
court, court of appeals, or.the Supreme Court.

"Law" includes statutes and judicial decisions.

"Magistrate judge” includes a United States magistrate
judge as defined in 28 U.S.C. §§ 631-639, a judge of the
United States, another judge or judicial officer specifically
empowered by statute in force in any territory or
possession, the. Commonwealth of Puerto Rico, or the
District of Columbia, to perform a function to which a
particular rule relates, and a state or local judicial officer,
authorized by 18 U.S.C. § 3041 to perform the functions
| prescribed in Rules 3, 4, and 5.

(2) "Court” means a federal judge performing
functions authorized by law.

(3) "Federal judge” means:

(A) ajustice or judge of the United States
as these terms are defined in 28 U.S.C.
§ 451,

a judge confirmed by the United States
Senate and empowered by statute in
any commonwealth, territory, or
possession to perform a function to
which a particular rule relates.

(4) "Judge" means a federal judge or a state or
local judicial officer.

(5) "Magistrate judge" means a United States
magistrate judge as defined in 28 U.S.C.
§§ 631-639.

7Lo “"Anwd,"
AS TN () () And
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"Oath" includes affirmations. (6) "Oath" includes an affirmation.
"Petty offense” is defined in 18 U.S.C. § 19. (7) "Organization"” is defined in 18 U.S.C. § 18.

"State” includes District of Columbia, Puerto Rico, (8) "Petty offense” is defined in 183 U.S.C. § 19.
territory and insular possession.
(9) "State" includes the District of Columbia,

"United States magistrate judge" means the officer and any commonwealth, territory, or
authorized by 28 U.S.C. §§ 631-639. possession of the United States.

(10) "State or local judicial officer" means:

(A) a state or local officer authorized to act
under 18 US.C. § 3041; and

(B) ajudicial officer specifically
empowered by statute W
District of Columbia or in any
commonwealth, territory, or

( 6L . / T % possessiomyto perform a function to

mesd which a particular rule relates.
A CoMMA Ap/#&/{ R
"Colirrbip.”) | (© Anthori fJusticefafé/Judge{ of the United
én these rules authorize a magistrate
act, any other federal judge may also act.

\ (Wwels. sy in 7‘04044«/
COMMITTEENOTE /2% g we. “Te cliRn
N SINGulART
Rule 1 is entirely revised and expanded to incorporate Rule 54, which deals with the application of the rules.
Consistent with the title of the existing rule, the Committee believed that a statement of the scope of the rules should be
placed at the beginning to show readers which proceedings are governed by these rules. The Committee also revised the
rule to incorporate the definitions found in Rule 54(c) as a new Rule 1(b).

Rule 1(a) contains language from Rule 54(b). But language in current Rule 54(b)(2)-(4) has been deleted for
several reasons: First, Rule 54(b)(2) refers to a venue statute that governs an offense committed on the high seas or
somewhere outside the jurisdiction of a particular district; it is unnecessary and has been deleted because once venue has
been established, the Rules of Criminal Procedure automatically apply. Second, Rule 54(b)(3) currently deals with peace
bonds; that provision is inconsistent with the governing statute and has therefore been deleted. Finally, Rule 54(b)(4)
references proceedings conducted before United States Magistrate Judges, a topic now covered in Rule 58.

Rule 1(a)(5) consists of material currently located in Rule 54(b)(5), with the exception of the references to the
navigation laws, fishery offenses, and to proceedings against a witness in a foreign country. Those provisions were
considered obsolete. But ifthose proceedings were to arise, they would be governed by the Rules of Criminal Procedure.

Rule 1(b) is composed of material currently located in Rule 54(c), with several exceptions. First, the reference to

an "Act of Congress" has been replaced with the term "federal statute." Second, the language concerning demurrers,
pleas in abatement, etc. has been deleted as being anachronistic. Third, the definitions of "civil action” and "district
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court” have been deleted. Fourth, the term "attorney for the government" has been expanded to include reference to those
attorneys who may serve as special or independent counsel under applicable federal statutes.

Fifth, the Committee added a definition for the term "court” in Rule 1(b)(2). Although that term originally was
almost always synonymous with the term "district judge,” the term might be misleading or unduly narrow because it may
not cover the many functions performed by magistrate judges. See generally 28 U.S.C. §§ 132, 636. Additionally, the
term does not cover circuit judges who may be authorized to hold a district court. See 28 U.S.C. § 291. The proposed
definition continues the traditional view that "court” means district judge, but also reflects the current understanding that
magistrate judges act as the "court" in many proceedings. Finally, the Committee intends that the term "court" be used
principally to describe a judicial officer, except where a rule uses the term in a spatial sense, such as describing
proceedings in "open court."

Sixth, the term "Judge of the United States™ has been replaced with the term "Federal judge." That term includes
Article ITl judges and magistrate judges and, as noted in Rule 1(b)(3)(C), federal judges other than Article I judges who
may be authorized by statute to perform a particular act specified in the Rules of Criminal Procedure. Seventh, the
definition of "Law” has been deleted as being superfluous and possibly misleading because it suggests that administrative
regulations are excluded. )

Eighth, the current rules include three definitions of "magistrate judge." The term used in amended Rule 1(b)(5)
is limited to United States magistrate judges. In the current rules the term magistrate judge includes not only United
States magistrate judges, but also district court judges, court of appeals judges, Supreme Court justices, and where
authorized, state and local officers. The Committee believed that the rules should reflect current practice, i.e., the wider
and almost exclusive use of United States magistrate judges, especially in preliminary matters. The deﬁnmon however,
is not intended to restrict the use of other federal judicial officers to perform those functions. Thus, Rule 1(c) has been
added to make it clear that where the rules authorize a magistrate judge to act, any other federal judge or justice may act.

Finally, the term "organization” has been added to the list of definitions.
The remainder of the rule has been amended as part of the general restyling of the rules to make them more easily

understood. In addition to changes made to improve the clarity, the Committee has changed language to make style and
terminology consistent throughout the Criminal Rules. These changes are intended to be stylistic only.
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Rule 2. Purpose and Construction

Rule 2.

Interpretation

These rules are intended to provide for the just
determination of every criminal proceeding. They shall be
construed to secure simplicity in procedure, faimess in
administration and the elimination of unjustifiable expense
and delay.

These rules are to be interpreted to provide for the
just determination of every criminal proceeding, to
secure simplicity in procedure and fairness in
administration, and to eliminate unjustifiable expense
and delay.

COMMITTEE NOTE

The language of Rule 2 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic. No substantive change is intended.

In particular, Rule 2 has been amended to clarify the purpose of the Rules of Criminal Procedure. The words "are
intended” have been changed to read "are to be interpreted.” The Committee believed that that was the original intent
“of the drafters and more accurately reflects the purpose of the rules.
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TITLEII. PRELIMINARY
PROCEEDINGS

Rule3. The Complaint

The complaint is a written statement of the essential facts The complaint is a written statement of the

| constituting the offense charged. It shall be made upon oath essential facts constituting the offense charged. It must
| before a magistrate judge. be made under oath before a magistrate judge, or, if
none is reasonably available, before a state or local
judicial officer.

COMMITTEE NOTE

The language of Rule 3 is amended as part of the general restyling of the Criminal Rules to make them more easily
understood and to make style and terminology consistent throughout the rules. These changes are intended to be stylistic
and no substantive change is intended, except as described below.

The amendment makes one change in practice. Currently, Rule 3 requires the complaint to be sworn before a
"magistrate judge," which under current Rule 54 could include a state or local judicial officer. Revised Rule 1 no longer
includes state and local officers in the definition of magistrate judges for the purposes of these rules. Instead, the
definition includes only United States magistrate judges. Rule 3 requires that the complaint be made before a United
States magistrate judge or before a state or local officer. The revised rule does, however, make a change to reflect
prevailing practice and the outcome desired by the Committee — that the procedure take place before a Jfederal judicial
officer if one is reasonably available. Asnoted in Rule 1(c), where the rules, such as Rule 3, authorize a magistrate judge
to act, any other federal judge may act.
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Rule 4. Arrest Warrant or Summons Upon Complaint

Rule 4. Arrest Warrant or Summons on a
Complaint

(a) Issuance. If it appears from the complaint, or from an

affidavit or affidavits filed with the complaint, that there is

probable cause to believe that an offense has been
committed and that the defendant has committed it, a
warrant for the arrest of the defendant shall issue to any
officer authorized by law to execute it. Upon the request of
the attorney for the government a summons instead of a
warrant shall issue. More than one warrant or summons
may issue on the same complaint. If a defendant fails to
appear in response to the summons, a warrant shall issue.

(a) Issmance. If the complaint or one or more
affidavits filed with the complaint establish
probable cause to believe that{an offense has-been<
the judge must issue an arrest warrant to an
officer authorized to execute it. At the request of
the attorney for the government, the judge must
issue a summons, instead of a warrant, to a person
authorized to serve it¥A judge may issue more
than one warrant or summons on the same
complaintIf a defendant fails to appear in
ponse to a summons, a judge may, and upon
request of the attorney for the government must,
issue a warrant. _——

(b) Probable Cause. The finding of probable cause may
be based upon hearsay evidence in whole or in part.

S

(c) Form.

(1) Warrant. The warrant shall be signed by the
magistrate judge and shall contain the name of the
defendant or, if the defendant’s name is unknown, any
name or description by which the defendant can be
identified with reasonable certainty. It shall describe the
offense charged in the complaint. It shall command that the
defendant be arrested and brought before the nearest
available magistrate judge.

(2) Summons. The summons shall be in the same form as
the warrant except that it shall summon the defendant to
appear before a magistrate at a stated time and place.

(b) Form.
(1) Warrant. A warrant must:

(A) contain the defendant’s name or, if it is
unknown, a name or description by
which the defendant can be identified
with reasonable certainty;

(B) describe the offense charged in the
complaint;

(C) command that the defendant be
arrested and brought before a
magistrate judge without unnecessary
delay or, if none is reasonably
available, before a state or local
judicial officer; and

be signed by a judge.
D) gned by a judg P

(2) Summons. A summons A in the same
form as a warrant except that it must require
the defendant to appear before a magistrate
judge at a stated time and place.
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(d) Execution or Service; and Return.

(1) By Whom. The warrant shall be executed by a marshal
or by some other officer authorized by law. The summons
may be served by any person authorized to serve a
summons in a civil action.

(2) Territorial Limits. The warrant may be executed or the
summons may be served at any place within the
jurisdiction of the United States.

(c) Execution or Service, and Return.

(1) By Whom. Only a marshal or other
authorized officer may execute a warrant.
Any person authorized to serve a summons
in a federal civil action may serve a
summons.

(2) Territorial Limits. A warrant may be
executed, or a summons served, only within
the jurisdiction of the United States.

(3) Manner. The warrant shall be executed by the arrest of
the defendant. The officer need not have the warrant at the
time of the arrest but upon request shall show the warrant
to the defendant as soon as possible. If the officer does not
have the warrant at the time of the arrest, the officer shall
then inform the defendant of the offense charged and of the
fact that a warrant has been issued. The summons shall be
served upon a defendant by delivering a copy to the
defendant personally, or by leaving it at the defendant’s
dwelling house or usual place of abode with some person
of suitable age and discretion then residing therein and by
mailing a copy of the summons to the defendant’s last
known address.

(3) Manner. .

The.

(A) A warrant is executed byésting the
defendant. Upon arrest, & officer
possessing the warrant must show it to
the defendant. If the officer does not
possess the warrant, the officer must
inform the defendant of the warrant’s
existence and of the offense charged
and, at the defendant’s request, must
show the warrant to the defendant as
soon as possible.

A summons is served on a defendant:

8)
(i) by personal delivery; or

(ii) by leaving it at the defendant’s
residence or usual place of abode
with a person of suitable age and
discretion residing at that location
and by mailing a copy to the
defendant’s last known address.

(C) A summons to an organization is

served by delivering a copy to an
~ officer ®r to a managing or general

% @r to another agent appointed or

4" legally authorized to receive service of
process. A copy must also be mailed to
the organization’s last known address
within the district or to its principal
place of business elsewhere in the
United States.
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(4) Return. The officer executing a warrant shall make (4) Return.
return thereof to the magistrate judge or other officer
before whom the defendant is brought pursuant to Rule 5. (A) After executing a warrant, the officer
At the request of the attorney for the government any must return it to the judge before
unexecuted warrant shall be returned to and canceled by whom the defendant is brought in
the magistrate judge by whom it was issued. On or before accordance with Rule 5. At the request
the return day the person to whom a summons was of the attorney for the government, an
delivered for service shall make return thereof to the ' unexecuted warrant must be brought
magistrate judge before whom the summons is returnable. back to and canceled by a magistrate
At the request of the attorney for the government made at /__J_gc_lggor if none is reasonably
any time while the complaint is pending, a warrant returned available, by a state or loczy\oﬁ cer.
unexecuted and not canceled or summons returned d«u.d
unserved or a duplicate thereof may be delivered by the (B) The person to whom a summons was
magistrate judge to the marshal or other authorized person delivered for service must return it on
for execution or service. or before the return day.

(C) At the request of the attorney for the

overnment, a judge may deliver an
And mt«m 2
i Cancs/s |7 summons(or a copy of the warrant or )
summons to the marshal or other

authorized person for execution or
service.

COMMITTEE NOTE

The language of Rule 4 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic, except as noted below.

The first non-stylistic change is in Rule 4(a), which has been aménded to provide an element of discretion in those
situations when the defendant fails to respond to a summons. Under the current rule, the judge must in all cases issue
an arrest warrant. The revised rule provides discretion to the judge to issue an arrest warrant if the attorney for the
government does not request that an arrest warrant be issued for a failure to appear.

Current Rule 4(b), which refers to the fact that hearsay evidence may be used to support probable cause, has been
deleted. That language was added to the rule in 1974, apparently to reflect emerging federal case law. See Advisory
Committee Note to 1974 Amendments to Rule 4 (citing cases). A similar amendment was made to Rule 41 in 1972. In
the intervening years, however, the case law has become perfectly clear on that proposition. Thus, the Committee
believed that the reference to hearsay was no longer necessary. Furthermore, the limited reference to hearsay evidence
was misleading to the extent that it might have suggested that other forms of inadmissible evidence could not be
considered. For example, the rule made no reference to considering a defendant’s prior criminal record, which clearly
may be considered in deciding whether probable cause exists. See, e.g., Brinegar v. United States, 338 U.S. 160 (1949)
(officer’s knowledge of defendant’s prior criminal activity). Rather than address that issue, or any other similar issues,
the Committee believed that the matter was best addressed in Rule 1101(d)(3), Federal Rules of Evidence. That rule
explicitly provides that the Federal Rules of Evidence do not apply to "preliminary examinations in criminal cases,

. issuance of warrants for arrest, criminal summonses, and search warrants." The Advisory Committee Note
accompanying that rule recognizes that: "The nature of the proceedings makes application of the formal rules of evidence
inappropriate and impracticable.” The Committee did not intend to make any substantive changes in practice by deleting
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the reference to hearsay evidence.

New Rule 4(b), which is currently Rule 4(c), addresses the form of an arrest warrant and a summons and includes
two non-stylistic changes. First, Rule 4(b)(1)(C) requires that the warrant require that the defendant be brought "without
unnecessary delay” before a judge. The Committee believed that this was a more appropriate standard than the current
requirement that the defendant be brought before the "nearest available” magistrate judge. This new language accurately
reflects the thrust of the original rule, that time is of the essence and that the defendant should be brought with dispatch
before a judicial officer in the district. Second, the revised mle states a preference that the defendant be brought before .
a federal JlldlCIa.l officer.

Rule 4(b)(2) has been amended to require that if a summons is issued, the defendant must appear before a
magistrate judge. The current rule requires the appearance before a "magistrate," which could include a state or local
judicial officer. This change is consistent with the preference for requiring defendants to appear before federal judicial
officers stated in revised Rule 4(b)(1).

Rule 4(c) (currently Rule 4(d)) includes three changes. First, current Rule 4(d)(3) provides that the arresting officer
is only required to inform the defendant of the offense charged and that a warrant exists if the officer does not have a
copy of the warrant. As revised, Rule 4(c)}(3)XA) explicitly requires the arresting officer in all instances to inform the
defendant of the offense charged and of the fact that an arrest warrant exists. The new rule continues the current
provision that the arresting officer need not have a copy of the warrant but if the defendant requests to see it, the officer
must show the warrant to the defendant as soon as possible. The rule does not attempt to define any particular time limits
for showing the warrant to the defendant.

Second, Rule 4(c)(3)(C) is taken from former Rule 9(c)(1). That provision specifies the manner of serving a
summons on an organization. The Committee believed that Rule 4 was the more appropriate location for general
provisions addressing the mechanics of arrest warrants and summonses. Revised Rule 9 liberally cross-references the
basic provisions appearing in Rule 4. Under the amended rule, in all cases in which a summons is being served on an
organization, a copy of the summons must be mailed to the organization.

Third, a change is made in Rule 4(c)(4). Currently, Rule 4(d)(4) requires that an unexecuted warrant must be
returned to the judicial officer or judge who issued it. As amended, Rule 4(c)(4)(A) provides that after a warrant is
executed, the officer must return it to the judge before whom the defendant will appear under Rule 5. At the
government's request, however, an unexecuted warrant may be returned and canceled by any magistrate judge. The
change recognizes the possibility that at the time the warrant is returned, the issuing judicial officer may not be available.
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Rule 5. Initial Appearance Before the Magistrate Judge

RuleS. Imitial Appearance

(a) In General. Except as otherwise provided in this rule,
an officer making an arrest under a warrant issued upon a

complaint or any person making an arrest without a warrant -

shall take the arrested person without unnecessary delay
before the nearest available federal magistrate judge or, if a
federal magistrate judge is not reasonably available, before
a state or local judicial officer authorized by 18 U.S.C.

§ 3041. If a person arrested without a warrant is brought
before a magistrate judge, a complaint, satisfying the
probable cause requirements of Rule 4(a), shall be
promptly filed. When a person, arrested with or without a
warrant or given a summons, appears initially before the
magistrate judge, the magistrate judge shall proceed in
accordance with the applicable subdivisions of this rule. -

(@) In General.
an

(§)) \ Appearance Upo%irrest.

(A) A person making an arrest within the
United States must take the defendant
without unnecessary delay before a
magistrate judge, or before a state or
local judicial officer as Rule 5(c)
provides.

(B) A person making an arrest outside the
United States must take the defendant
without unnecessary delay beforea
magistrate judge.
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An officer making an arrest under a warrant issued upon a (2) Exceptions. )
* complaint charging solely a violation of 18 U.S.C. § 1073 e -

need not comply with this rule if the person arrested is :Ié’/(—m f(n officex;[n:k-l;g an arrest under a
transferred without unnecessary delay to the custody of warrant issued upon a complaint
appropriate state or local authorities in the district of arrest charging solely a violation of 18
and an attorney for the government moves promptly, in the U.S.C. § 1073{need not comply with
district in which the warrant was issued, to dismiss the J The . i this rule if:
complaint. |~ %j -
/ (i) the person arrested is transferred
. without unnecessary delay to the
( o ‘f}vg_,a_w 15 Afv/( 5»4 /4 custody of appropriate state or
betwein local authorities in the district of
M—ﬁ/&q— arrest; and
2 vepd, .

(ii) an attorney for the government
moves promptly, in the district
where the warrant was issued, to
dismiss the complaint.

(B) Ifadefendant is arrested for-a-
——wietattorrof probation or supervised

" " .
( — g G lpmall] /Q’Lwn«)a__ V’“‘”Z"" release, Rule 32.1 applies.

k3 \

OelleR Tran (C) Ifa defendant is arrested for falling to

P The  —tion o ll) appear in another district, Rule 40
f' ’ applies.

(3) Appearance Upon a Summons. When a
defendant appears in response to a summons
under Rule 4, a magistrate judge must
proceed under Rule 5(d) or (e), as applicable.

1 (by —Cemplaint Required: Ifa defendant is arrested

without a warrant, a complaint meeting Rule

A RrRe] Wdhod 4(a)’s requirement of probable cause must be
o Wareadl promptly filed in the district where the offense
‘ was allegedly committed.
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(¢) Initial Appearance; Transfer to Another
District.

(1) Arrest in the District Where the Offense
Was Allegedly Committed. If the defendant
is arrested in the district where the offense
was allegedly committed:

(A) the initial appearance must be in that
district; and

(B) if a magistrate judge is not reasonably
" available, the initial appearance may
be before a state or local judicial
officer.
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& (2) Arrest in)District Other Than the District

Where the Offense Was Allegedly
Committed. If the defendant is arrested in a
T district other than wherege oﬁense was "
T o a4 legedly committed, the fo owing
(RBeiom, Than btcomsn procedires apply:
’
"the /3’<° 5&9‘*—7/"7‘/ (A) the initial appearance must be in that
As pradi /g ' district, or in an adjacent district if the
SAame. TA ,_p( 4 ) appearance can occur more promptly
T tAane T, > there;

(B) the judge must inform the defendant of
AboT ——the-previsiens-ef Rule 20;

(C) if the defendant was arrested without a
warrant, the district court where the

prosecution is pending must first issue
/ ' a warrant before the{magistrate)judge
transfers the defendant to that district;

( W by Hees aned
L N 206\ 7 (D) the judge must conduct a preliminary
poT N ()8 earing s required undeqRule 5.1 or
<) (1) Shq Rule 58(®)2)(G);
/‘méfi £124 fLE , the judge must transfer the defendant
"f’ / to the district where the prosecution is
Trtn Sina /e °’i pending if:
o W el -
) ﬁj cetR . No cop PR, (i) thegovernment produces the
P W Ry warrant, a certified copy of the
S0 _ 'warrant, a facsimile of either, or
/Q/L‘"’ , Mo e tﬁ*"“"r other appropriate form of either;
1(6) ) depren g: and
5 cing st
C: c_::: pet! (ii) the judge finds that the defendant
is the same person named in the
aﬂl VA et R SO - indictment, information, or
Wiho AN J’)IAN;E.K> warrant; and

(F) when a defendant is transferred or
discharged, the{courtjmust promptly \

— | transmit the i

' papers and any bail to the

% R&éoooul.‘- | %, ‘> clerk in the district where the
prosecution is pending,.

(V)(E) defones
@ Weow@T" AS A
/rzd,_,e./\e/ MJ‘")

Page -24-




(c) Offenses Not Triable by the United States
Magistrate Judge. If the charge against the defendant is
not triable by the United States magistrate judge, the
defendant shall not be called upon to plead. The magistrate
judge shall inform the defendant of the complaint against
the defendant and of any affidavit filed therewith, of the
defendant’s right to retain counsel or to request the
assignment of counsel if the defendant is unable to obtain
counsel, and of the general circumstances under which the
defendant may secure pretrial release. The magistrate judge
shall inform the defendant that the defendant is not
required to make a statement and that any statement made
by the defendant may be used against the defendant. The
magistrate judge shall also inform the defendant of the
right to a preliminary examination. The magistrate judge
shall allow the defendant reasonable time and opportunity
to consult counsel and shall detain or conditionally release

the defendant as provided by statute or in these rules.
LR
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(d) Procedure in a Felony Case.

(1) Advice. If the offense charged is a felony,
the judge must inform the defendant of the
following:

(A) the complaint against the defendant,
and any affidavit filed with it;

(B) the defendant’s right to retain seunsel
or to request that'eeunsel be appointed
if the defendant cannot obtain ceunsel;
ONE
(C) the circumstances, if any, under which
the defendant may secure pretrial
release;

a—&iﬁdﬂ%,

(D) any right to a preliminary hearing; and

(E) the defendant’s right not to make a
statement, and that any statement made
may be used against the defendant.

Consutting an AttvrA
@) Gonsidtuﬁin with Gounsel. Thteégudge must

allow the defendant reasonable opportunity
to consult with ceunsel.-"An A /fa;e,vng

(3) Detention or Release. The judge must
detain or release the defendant as provided
by statute or these rules.

R0} Plea. A defendant may be asked to plead
only under Rule 10.

. (¢) Procedure in a Misdemeanor Case. If the
(b) Misdemeanors and Other Petty Offenses. If the . . .
charge against the defendant is a misdemeanor or other ?::e'zia‘;t;u:th?;%;i:ﬁ Z;?';iddf: :amn or only,
petty offense triable by a United States magistrate judge acci rdfnce with Rule 58(b)(2)
under 18 U.S.C. § 3401, the magistrate judge shall proceed ’
ll_in accordance with Rule 58. - :
COMMITTEE NOTE

The language of Rule 5 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic, except as noted below.

Rule 5 has been completely revised to more clearly set out the procedures for initial appearances and to recognize
that such appearances may be required at various stages of a criminal proceeding, for example, where a defendant has

been arrested for violating the terms of probation. @
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Rule 5(a), which governs initial appearances by an arrested defendant before a magistrate judge, includes several
changes. The first is a clarifying change; revised Rule 5(a)(1) provides that a person making the arrest must bring the
defendant “without unnecessary delay" before a magistrate judge, instead of the current reference to "nearest available"
magistrate. This language parallels changes in Rule 4 and reflects the view that time is of the essence. The Committee
intends no change in practice. In using the term, the Committee recognizes that on occasion there may be necessary delay
in presenting the defendant, for example, due to weather conditions or other natural causes. A second change is non-
stylistic, and reflects the stated preference (as in other provisions throughout the rules) that the defendant be brought
before a federal judicial officer. Only if a magistrate judge is not available should the defendant be taken before a state
or local officer. :

The third sentence in current Rule 5(a), which states that a magistrate judge must proceed in accordance with the
rule when a defendant is arrested without a warrant or given a summons, has been deleted because it is unnecessary.

Rule 5(a)(1)(B) codifies the case law reflecting that the right to an initial appearance applies not only when a person
is arrested within the United States but also when an arrest occurs outside the United States. See, e.g., United States v. .
Purvis, 768 F.2d 1237 (11th Cir. 1985); United States v. Yunis, 859 F.2d 953 (D.C. Cir. 1988). In these circumstances,
the Committee believes — and the rule so provides — that the initial appearance should be before a federal magistrate
judge rather than a state or local judicial officer.

Rule 5(a)(2)(A) consists of language currently located in Rule 5, that addresses the procedure to be followed when
a defendant has been arrested under a warrant issued on a complaint charging solely a violation of 18 U.S.C. § 1073
(unlawful flight to avoid prosecution). Rule 5(a)(2)(B) and 5(2)(2)(C) are new provisions. They are intended to make
it clear that when a defendant is arrested for violating probation or supervised release or for failing to appear in another
district, Rules 32.1 and 40 apply. No change in practice is intended.

Rule 5(a)(3) is new and fills a perceived gap in the rules. It recognizes that a defendant may be subjected to an
initial appearance under this rule if a summons was issued under Rule 4, instead of an arrest warrant. If the defendant
is appearing pursuant to a summons in a felony case, Rule 5(d) applies and if the defendant is appearing in a misdemeanor
case, Rule 5(¢) applies.

Rule 5(b) carries forward the requirement in former Rule 5(a) that if the defendant is arrested without a warrant,
a complaint must be promptly filed.

Rule 5(c) is a new provision setting out where an initial appearance is to take place. If the defendant is arrested
in the district where the offense was allegedly committed, under Rule 5(c)(1), the defendant must be takentoa magistrate
judge in that district. If no magistrate judge is reasonably available, a state or local judicial officer may conduct the initial
appearance. On the other hand, if the defendant is arrested in a district other than the district where the offense was

. allegedly committed, Rule 5(c)(2) governs. In those instances, the defendant must be taken to a magistrate judge within
the district of arrest, unless the appearance can take place more promptly in an adjacent district. The Committee
recognized that in some cases, the nearest magistrate judge may actually be across a district’s lines. The remainder of
Rule 5(c)(2) includes material formerly located in Rule 40.

Rule 5(d) is derived from current Rule 5(c) and has been retitled to more clearly reflect the subject of that
subdivision — the procedure to be used if the defendant is charged with a felony. Rule 5(d)(4) has been added to make
clear that a defendant may only be called upon to enter a plea under the provisions of Rule 10. That language is intended
to reflect and reaffirm current practice.

The remaining portions of current Rule 5(c) have been moved to Rule 5.1, which deals with preliminary hearings

in felony cases.
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REPORTER’S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to publish
separately any rule that includes what it considered at least one major substantive change. The purpose for this separate
publication is to highlight for the bench and the bar any proposed amendments that the Committee believes will result
in significant changes in current practice. Rule 5 is one of those rules. In restyling and reformatting Rule 5, the
Committee decided to also propose a substantive change that would permit video teleconferencing of initial appearances.
Ancther version of Rule 5, which includes a new subdivision (f) governing such procedures, is being published
simultaneously in a separate pamphlet.
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!‘ Rule 5.1. Preliminary Hearing in a Felony Case

i

Rule 5(c). Offenses Not Triable by the United States
Magistrate Judge.
LR N I

A defendant is entitled to a preliminary examination,
unless waived, when charged with any offense, other than a
petty offense, which is to be tried by a judge of the district
court. If the defendant waives preliminary examination, the
magistrate judge shall forthwith hold the defendant to
answer in the district court. If the defendant does not waive
the preliminary examination, the magistrate judge shall
schedule a preliminary examination.

@

In General. If a defendant is charged with a
felony, a magistrate judge must conduct a
preliminary hearing unless:

(1) the defendant waives the hearing;
(2) the defendant is indicted; or

(3) the government files an information under
Rule 7(b).

Cleeding e c‘:/r,g, Venues

(b)

Eleetionof District) A defendant arrested in 2
district other than where the offense was allegedly
committed may elect to have the preliminary
hearing conducted in the district where the

prosecution is pending.

but in any event not later than 10 days following the initial
appearance if the defendant is in custody and no later than
20 days if the defendant is not in custody, provided,
however, that the preliminary examination shall not be held
if the defendant is indicted or if an information against the
defendant is filed in district court before the date set for the
preliminary examination.

\Such examination shall be held within a reasonable time

©

Scheduling. The magistrate judge must hold the
preliminary hearing within a reasonable time, but
no later than 10 days after the initial appearance if
the defendant is in custody and no later than 20
days if not in custody.

With the consent of the defendant and upon a showing of

in this subdivision may be extended one or more times bya
federal magistrate judge. In the absence of such consent by
the defendant, time limits may be extended by a judge of
the United States only upon a showing that extraordinary
circumstances exist and that delay is indispensable to the
interests of justice.

good cause, taking into account the public interest in the
prompt disposition of criminal cases, time limits specified

@

Extending the Time. With the defendant’s
consent and upon a showing of good cause —
taking into account the public interest in the
prompt disposition of criminal cases —a
magistrate judge may extend the time limits in
Rule 5.1(c) one or more times. If the defendant
does not consent, a justice or judge of the United
States@s these terms are defined in 28 U.S.C.

§ 451)may extend the time limits onlyona
showing that extraordinary circumstances exist
and justice requires the delay.

(parine)
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Rule 5.1. Preliminary Examination

() Probable Cause Finding. If from the evidence it
appears that there is probable cause to believe that an
offense has been committed and that the defendant
committed it, the federal magistrate judge shall forthwith
hold the defendant to answer in district court. The finding
of probable cause may be based upen hearsay evidence in
whole or in part. The defendant may cross-examine adverse
witnesses and may introduce evidence. Objections to
evidence on the ground that it was acquired by unlawful

Hearing and Finding. At the preliminary
hearing, the defendant may cross-examine
adverse witnesses and may introduce evidence but
. cannot object to evidence on the ground that it
was unlawfully acquired. If the magistrate judge
finds probable cause to believefan offense hasa_
“rbeen committed-and-the-defendant cemmitted.it,
the magistrate judge must promptly require the
defendant to appear for further proceedings.

Fhat The

@©

d&fgﬂdﬂn 7

means are not properly made at the preliminary ol .

examination. Motions to suppress must be made to the trial Anrted

court as provided in Rule 12.

(b) Discharge of Defendant. If from the evidence it () Discharging the Defendant. If the magistrate
appears that there is no probable cause to believe that an judge finds no probable cause to believefan
offense has been committed or that the defendant offense has-been-committed-er-the-defendant—"—

committed it, the federal magistrate judge shall dismiss the
complaint and discharge the defendant. The discharge of
the defendant shall not prectude the government from
instituting a subsequent prosecution for the same offense.

" ryemmitied-t; the magistrate judge must dismiss
the complaint and discharge the defendant. A
discharge does not preclude the government from
later prosecuting the defendant for the same
offense.

(c) Records. After concluding the proceeding the federal
magistrate judge shall transmit forthwith to the clerk of the
district court all papers in the proceeding. The magistrate

judge shall promptly make or cause to be made a record or V.

summary of such proceeding. y
/

(1) On timely application to a federal magistrate judge, the
attomey for a defendant in a criminal case may be given the
opportunity to have the recording of the hearing on
preliminary examination made available to tha/attorney in
connection with any further hearing or prepar;a/tion for trial.
The court may, by local rule, appoint the place for and
define the conditions under which such opportunity may be
. afforded counsel. 7

The preliminary hearing must be
recorded by a court reporter or by a suitable
recording device. A recording of the proceeding
may be made available to any party upon request.
A copy of the recording and a transcript may be

provided to any party upon request and upon 2.,
2 paymentas required by applicable Judicial A”J
Conference regulations.

T
\

\
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(2) On application of a defendant addressed to the court or B T
any judge thereof, an order may issue that the federal
magistrate judge make available a copy of the transcript, or
of a portion thereof, to defense counsel. Such order shall
provide for prepayment of costs of such transcript by the
defendant unless the defendant makes a sufficient affidavit
that the defendant is unable to pay or to give security
therefor, in which case the expense shall be paid by the
Director of the Administrative Office of the United States
Courts from available appropriated funds. Counsel for the
government may move also that a copy of the transcript, in
whole or in part, be made available to it, for good cause
shown, and an order may be entered granting such motion
in whole or in part, on appropriate terms, except that the

govemment need not prepay costs nor furnish security / P/lr g ' é

therefor.
- (h) P-‘od-nehon ofﬁ_m?:ment’t"_

(1) In General. Rule 26.2(a)-(d) and (f) applies
at any hearing under this rule, unless the
magistrate judge for good cause rules
otherwise in a particular case.

) Production. of Statements.

(1) InGeneral. Rule 26.2(a)-(d) and (f) applies at any
hearing under this rule, unless the court, for good cause
shown, rules otherwise in a particular case.

(2) Sanctions for Failure to Produce Statement. If a party . A/?’T PR ‘l"“—‘—’l‘g as

. (2) Sanctions for Stitement.
elects not to comply with an order under Rule 26.2(a) to If a party disobeys a Rule 26.2¢aY 67deF
deliver a statement to the moving party, the court may not p N ey raer o

consider the testimony of a witness whose statement is delxw{er a st.atement to the moving party, the
withheld magistrate judge must not consider the

testimony of a witness whose statement is
withheld.

COMMITTEE NOTE (N.';Z) ’éﬁj‘}m

The language of Rule 5.1 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic, except as noted below.

First, the title of the rule has been changed. Although the underlying statute, 18 U.S.C. § 3060, uses the phrase
preliminary examination, the Committee believes that the phrase preliminary hearing is more accurate. ‘What happens
at this proceeding is more than just an examination; it includes an evidentiary hearing, argument, and a judicial ruling.
Further, the phrase preliminary hearing predominates in actual usage.

Rule 5.1(a) is composed of the first sentence of the second paragraph of current Rule 5(c). Rule 5.1(b) addresses
the ability of a defendant to elect where a preliminary hearing will be held. That provision is taken from current Rule

40(a).

Rule 5.1(c) and (d) include material currently located in Rule 5(c): scheduling and extending the time limits for
the hearing. The Committee is aware that in most districts, magistrate judges perform these functions. That point is also
reflected in the definition of "court” in Rule 1(b), which in turn recognizes that magistrate judges may be authorized to
act.
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Rule 5.1(e), addressing the issue of probable cause, contains the language currently located in Rule 5.1(a), with
the exception of the sentence, "The finding of probable cause may be based upon hearsay evidence in whole or in part."
That language was included in the original promulgation of the rule in 1972. Similar language was added to Rule 41 in
1972 and to Rule 4 in 1974. In the original Committee Note, the Advisory Committee explained that the language was
included to make it clear that a finding of probable cause may be based upon hearsay, noting that there had been some
uncertainty in the federal system about the propriety of relying upon hearsay at the preliminary examination. See
Advisory Committee Note to Rule 5.1 (citing cases and commentary). Federal law is now clear on that proposition.
Thus, the Committee believed that the reference to hearsay was no longer necessary. Further, the Committee believed
that the matter was best addressed in Rule 1101(d)(3), Federal Rules of Evidence. That rule explicitly states that the
Federal Rules of Evidence do not apply to "preliminary examinations in criminal cases,...issuance of warrants for arrest,
criminal summonses, and search warrants.” The Advisory Committee Note accompanying that rule recognizes that: "The
nature of the proceedings makes application of the formal rules of evidence inappropriate and impracticable." The
Committee did not intend to make any substantive changes in practice by deleting the reference to hearsay evidence.

Rule 5.1(f), which deals with the discharge of a defendant, consists of former Rule 5.1(b).

Rule 5.1(g) is a revised version of the material in current Rule 5.1(c). Instead of including detailed information

in the rule itself concerning records of preliminary hearings, the Committee opted simply to direct the reader to the

. applicable Judicial Conference regulations governing records. The Committee did not intend to make any substantive
changes in the way in which those records are currently made available.

Finally, although the rule speaks in terms of initial appearances being conducted before a magistrate judge, Rule
1(c) makes clear that a district judge may perform any function in these rules that a magistrate judge may perform.

REPORTER’S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to publish
separately any rule that includes what it considered at least one major substantive change. The purpose for this separate
publication is to highlight for the bench and the bar any proposed amendments that the Committee believes will result
in significant changes in current practice. Rule 5.1 is one of those rules. In revising Rule 5.1, the Committee decided
to also propose a significant substantive change that would permit a United States Magistrate Judge to grant a
continuance for a preliminary hearing conducted under the rule where the defendant has not consented to such a
continuance. That version is being published simultaneously in a separate pamphlet.
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II1. INDICTMENT AND INFORMATION

M

TITLE IIL THE GRAND JURY, THE
INDICTMENT, AND THE INFORMATION

Rule 6. The Grand Jury

Rule 6. The Grand Jury

(a) Summoning Grand Juries.

(1) Generally. The court shall order one or more grand
juries to be.summoned at such time as the public interest
requires. The grand jury shall consist of not less than 16
nor more than 23 members. The court shall direct that a
sufficient number of legally qualified persons be
summoned to meet this requirement.

(2) Alternate Jurors. The court may direct that alternate
jurors may be designated at the time a grand jury is
selected. Alternate jurors in the order in which they were
designated may thereafter be impanelled as provided in
subdivision (g) of this rule. Alternate jurors shall be drawn
in the same manner and shall have the same qualifications
as the regular jurors, and if impanelled shall be subject to
the same challenges, shall take the same oath and shall
have the same functions, powers, facilities and privileges
as the regular jurors.

(a) Summoning a Grand Jury.

(1) In General. When the public interest so
requires, the court must order that one or
more grand juries be summoned. A grand
jury must have 16 to 23 members, and the
court must order that enough legally
qualified persons be summoned to meet this
requirement.

(2) Alternate Jurors. When a grand jury is
selected, the court may designate alternate
jurors. They must be drawn and summoned
in the same manner and must have the same

“~ qualifications as]regular jurory. Alternate
jurors will be impaneled in the sequence in
which they are designated. If impaneled, an
alternate juror is subject to the same
challenges, takes the same oath, and has the
same functions, duties, powers, and
privileges as a regular juror.

ar

(b) Objections to Grand Jury and to Grand Jurors.

(1) Challenges. The attorney for the government or a
defendant who has been held to answer in the district court
may challenge the array of jurors on the ground that the
grand jury was not selected, drawn or summoned in
accordance with law, and may challenge an individual juror
on the ground that the juror is not legally qualified.
Challenges shall be made before the administration of the
oath to the jurors and shall be tried by the court.

(2) Motion to Dismiss. A motion to dismiss the
indictment may be based on objections to the array or on
the lack of legal qualification of an individual juror, if not
previously determined upon challenge. It shall be made in
the manner prescribed in 28 U.S.C. § 1867(e) and shall be
granted under the conditions prescribed in that statute. An
indictment shall not be dismissed on the ground that one or
more members of the grand jury were not legally qualified
if it appears from the record kept pursuant to subdivision
(c) of this rule that 12 or more jurors, after deducting the
number not legally qualified, concurred in finding the
indictment.

(b) Objectiont:o—the Grand Jury or to a Grand
Juror.

(1) Challenges. Either the government or a
defendant may challenge the grand jury on
the ground that it was not lawfully drawn,
summoned, or selected, and may challenge
an individual juror on the ground that the
juror is not legally qualified.

Motion to Dismiss an Indictment. A party
may move to dismiss the indictment based
on an objection to the grand jury or on an
individual juror’s lack of legal qualification.
unless the court has previously ruled on the
same objection under Rule 6(b)(1). The
motion to dismiss is governed by 28 U.S.C.
~"§ 1867(e). The court'caanet dismiss the

indictment on the ground that a grand juror

was mot legall ified if the record show

that at least 12 qualified jurors concurred in
_ the indictment.
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(c) Foreperson and Deputy Foreperson. The court shall
appoint one of the jurors to be foreperson and another to be
deputy foreperson. The foreperson shall have power to
administer oaths and affirmations and shall sign all
indictments. The foreperson or another juror designated by
the foreperson shall keep record of the number of jurors
concurring in the finding of every indictment and shall file
the record with the clerk of the court, but the record shall
not be made public except on order of the court. During the
absence of the foreperson, the deputy foreperson shall act
as foreperson.

(¢) Foreperson and Deputy Foreperson. The court
will appoint one juror as the foreperson and
another as the deputy foreperson. In the
foreperson’s absence, the deputy foreperson will
act as the foreperson. The foreperson may
administer oaths and affirmations and will sign all
indictments. The foreperson — or another juror
designated by the foreperson — will record the
number of jurors concurring in every indictment

/Kaﬁd will file the record with the distriet clerk, but

the record may not be made public unless the
court so orders.

(d) Who May Be Present.

(1) While Grand Jury is in Session. Attorneys for the
| government, the witness under examination, interpreters
when needed and, for the purpose of taking the evidence, a
stenographer or operator of a recording device may be
present while the grand jury is in session.

ﬂ (2) During Deliberations and Voting. No person other
than the jurors, and any interpreter necessary to assist a
juror who is hearing or speech impaired, may be present
while the grand jury is deliberating or voting.

/ (d) Who May Be Present.

(1) While the Grand Jury Is in Session. The
following persons may be present while the
grand jury is in session: attomneys for the
government, the witness being questioned,

interpreters when needed, and a court
¢ ~ reporter or loperator of a recording device. “
(2) During Deliberations and Voting. No
person other than the jurors, and any
interpreter needed to assist a hearing-

impaired or speech-impaired juror, may be
present while the grand jury is deliberating

or voting.
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. (e) Recording and Disclosure of Proceedings. (¢) Recording and Dlsclosmg‘Proceedmgs.

(1) Recording the Proceedings. Except while
the grand jury is deliberating or voting, all
proceedings must be recorded by a court
reporter or by a suitable recording device.

,Bu:r _Phe validity of a prosecution is not affected
by the unintentional failure to make a
recording. Unless the court orders otherwise,
an attorney for the government will retain
control of the recording, the reporter’s notes,
and any transcript prepared from those notes.

(1) Recording of Proceedings. All proceedings, except
when the grand jury is deliberating or voting, shall be
recorded stenographically or by an electronic recording
device. An unintentional failure of any recording to
reproduce all or any portion of a proceeding shall not affect
the validity of the prosecution. The recording or reporter’s
notes or any transcript prepared therefrom shall remain in
the custody or control of the attorney for the government
unless otherwise ordered by the court in a particular case.

(2) General Rule of Secrecy. A grand juror, an @
interpreter, a stenographer, an operator of a recording
device, a typist who transcribes recorded testimony, an
attorney for the government, or any person to whom
disclosure is made under paragraph (3)(A)(ii) of this
subdivision shall not disclose matters occurring before the
grand jury, except as otherwise provided for in these rules.
No obligation of secrecy may be imposed on any person ®)
except in accordance with this rule. A knowing violation of
Rule 6 may be punished as a contempt of court. ’ ©

General Rule of Secrecy. Unless these rules
provide otherwise, the following persons
must not disclose a matter occurring before

the grand jury:

(A) agrand juror;

an interpreter;

a court reporter;

(D) an operator of a recording device;

(E) a person who transcribes recorded
testimony;

(F) an attorney for the government; or

(G) a person to whom disclosure is made
under Rule 6(e)(3)(A)(ii)..
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(3) Exceptions.

(A) Disclosure otherwise prohibited by this rule of matters
occurring before the grand jury, other than its deliberations
and the vote of any grand juror, may be made to—

(i) an attorney for the government for use in the
performance of such attorney’s duty; and

(ii) such government personnel (including personnel of 2
state or subdivision of a state) as are deemed necessary by
an attorney for the government to assist an attorney for the
government in the performance of such attorney’s duty to
enforce federal criminal law.

(B) Any person to whom matters are disclosed under
subparagraph (A)(ii) of this paragraph shall not utilize that
grand jury material for any purpose other than assisting the
| attorney for the government in'the performance of such

| attorney’s duty to enforce federal criminal law. An attorney
| for the government shall promptly-provide the district

| court, before which was impaneled the grand jury whose

| material has been so disclosed, with the names of the

| persons to whom such disclosure has been made, and shall
| certify that the attorney has advised such persons of their
obligation of secrecy under this rule.

() Excepfions.

(A) Disclosure of a grand-jury matter —

(B)

other than the grand jury’s
deliberations or any grand juror’s vote
— may be made to:

(i) an attorney for the government
for use in performing that
attorney’s duty; or

(ii) any government personnel —
including those of a state or state
subdivision or of an Indian tribe
— that an attorney for the
government considers necessary
to assist in performing that
attorney’s duty to enforce federal
criminal law.

A person to whom information is
disclosed under Rule 6(e)(3)}(A)(ii)
may use that information only to assist
an attorney for the government in
performing that attorney’s duty to
enforce federal criminal law. An
attorney for the government must
promptly provide the court that
impaneled the grand jury with the
names of all persons to whom a
disclosure has been made, and must
certify that the attorney has advised
those persons of their obligation of
secrecy underthis-rule,2—
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![ (C) Disclosure otherwise prohibited by this rule of matters
occurring before the grand jury may also be made—

(i) when so directed by a court preliminarily to or in
connection with a judicial proceeding;

(ii) when permitted by a court at the request of the
defendant, upon a showing that grounds may exist for a
motion to dismiss the indictment because of matters
occurring before the grand jury;

(iii) when the disclosure is made by an attorney for the
government to another federal grand jury; or
~ (iv) when permitted by a court at the request of an attorney
for the government, upon a showing that such matters may
disclose a violation of state criminal law, to an appropriate
official of a state or subdivision of a state for the purpose
of enforcing such law. -
If the court orders disclosure of matters occurring before
the grand jury, the disclosure shall be made in such
manner, at such time, and under such conditions as the
court may direct.

(C) An attorney for the government may
disclose any grand-jury matter to
another federal grand jury.

(D) The court may authorize disclosure —
at a time, in a manner, and subject to
any other conditions that it directs — o

a grand-jury matter:

Q)

@iD)

(iii)

(iv)

preliminarily to or in connection
with a judicial proceeding;

at the request of a defendant who
shows that a ground may exist to
dismiss the indictment because of
a matter that occurred before the

grand jury;

at the request of the government
if it shows that the matter may

_disclose a violation of state or

Indian tribal criminal law, as long
as the disclosure is to an
appropriate state, state-
subdivision, or Indian tribal
official for the purpose of
enforcing that law; or

at the request of the government
if it shows that the matter may
disclose a violation of military
criminal law under the Uniform
Code of Military Justice, as long
as the disclosure is to an
appropriate military official for
the purpose of enforcing that law
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(D) A petition for disclosure pursuant to subdivision
(e)(3XCX(i) shall be filed in the district where the grand
jury convened. Unless the hearing is ex parte, which it may
be when the petitioner is the government, the petitioner
shall serve written notice of the petition upon (i) the
attorney for the government, (ii) the parties to the judicial
proceeding if disclosure is sought in connection with such a
proceeding, and (jii) such other persons as the court may
direct. The court shall afford those persons a reasonable
opportunity to appear and be heard.

(E)

A petition to disclose a grand-jury
matter under Rule 6(e)(3)}(D)(i) must
be filed in the district where the grand
jury convened. Unless the hearing is ex
parte — as it may be when the
government is the petitioner — the
petitioner must serve the petition on,
and the court must afford a reasonable
opportunity to appear and be heard to:

(i) the attorney for the government;

(ii) the parties to the judicial
proceeding; and

(iif) any other person whom the court
may designate.

(E) If the judicial proceeding giving rise to the petition is
in a federal district court in another district, the court shall
transfer the matter to that court unless it can reasonably
obtain sufficient knowledge of the proceeding to determine
whether disclosure is proper. The court shall order
transmitted to the court to which the matter is transferred
the material sought to be disclosed, if feasible, and a
written evaluation of the need for continued grand jury
secrecy. The court to which the matter is transferred shall
afford the aforementioned persons a reasonable opportunity
to appear and be heard. :

®

&u_d;'c_m e ?

If the petition to disclose arises out of
a)proceeding in another district, the
petitioned court must transfer the
petition to the other court unless the
petitioned court can reasonably
determine whether disclosure is
proper. If the petitioned court decides
to transfer, it must send to the
transferee court the material sought to
be disclosed, if feasible, and a written
evaluation of the need for continued
grand-jury secrecy. The transferee
court must afford those persons
identified in Rule 6(e)(3}E)a
reasonable opportunity to appear and
be heard.

(70/ CoN
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. (4) Sealed Indictments. The federal magistrate judge to
whom an indictment is returned may direct that the
indictment be kept secret until the defendant is in custody
or has been released pending trial. Thereupon the clerk
shall seal the indictment and no person shall disclose the
return of the indictment except when necessary for the
issuance and execution of a warrant or summons.

(5) Closed Hearing. Subject to any right to an open
hearing in contempt proceedings, the court shall order a
hearing on matters affecting a grand jury proceeding to be
closed to the extent necessary to prevent disclosure of
matters occurring before a grand jury.

(6) Sealed Records. Records, orders and subpoenas
relating to grand jury proceedings shall be kept under seal
10 the extent and for such time as is necessary to prevent
disclosure of matters occurring before a grand jury.

@

®

©)

Sealed Indictment. The(magistrate judgejto
whom an indictment is returned may direct
that the indictment be kept secret until the
defendant is in custody or has been reieased
pending trial. The clerk must then seal the
indictment, and no person may disclase the
indictment’s existence except as necessary to
issue or execute a warrant or summons.

Closed Hearing. Subject to any right to an
open hearing in a contempt proceeding, the
court must close any hearing to the extent
necessary to prevent disclosure of a matter
occurring before a grand jury.

Sealed Records. Records, orders, and
subpoenas relating to grand-jury proceedings
must be kept under seal to the extent and as
long as necessary to prevent the unauthorize
disclosure of a matter occurring before a

grand jury.

Contempt. A knowing violation of Rule 6
may be punished as a contempt ofcourt.
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(f) Finding and Return of Indictment. A grand jury may
indict only upon the concurrence of 12 or more jurors. The
indictment shall be returned by the grand jury, or through
the foreperson or deputy foreperson on its behalf, to a
federal magistrate judge in open court. If a complaint or
information is pending against the defendant and 12
persons do not vote to indict, the foreperson shall so report
to a federal magistrate judge in writing as soon as possible.

(g) Discharge and Excuse. A grand jury shall serve until
discharged by the court, but no grand jury may serve more
than 18 months unless the court extends the service of the
grand jury for a period of six months or less upon a
determination that such extension is in the public interest.
At any time for cause shown the court may excuse a juror,
either temporarily or permanently, and in the latter event
the court may impanel another person in place of the juror
excused.

( Com pa ﬁ@j—

W

(D Indictment and Return. A grand jury may indict
only if at least 12 jurors concur. The grand jury —
or its foreperson or deputy foreperson — must
return the indictment to a magistrate judge in open
court. If a complaint or information is pending
against the defendant and 12 jurors do not concur
in the indictment, the foreperson must promptly
and in writing report the lack of concurrence to

the magistrate judge.

Drsconging1he Grand
(g) Discharge.,A génd jury must serve until the

court discharges it, but it may serve more than 18
months only if the court, having determined that
an extension is in the public interest, extends the
grand jury’s service. An extension may be
granted for no more than 6 months, except as
otherwise provided by statute.
¢ xews/ng A SeurorR

(h) Exense. At ﬁty timeor good cause, the court
may excuse a juror either temporarily or
permanently, and if permanently, the court may
impanel an alternate juror in place of the excused

juror. .

! , btﬁu«u‘

dian Tribe! "Indian tribe" means an Indian
tribe recognized by the Secretary of the Interior

_ on a list published in the Federal Register under
25 U.S.C. § 479a-1.

®

COMMITTEE NOTE

The language of Rule 6 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic, except as noted below.

The first change is in Rule 6(b)(1). The last sentence of current Rule 6(b)(1) provides that "Challenges shall be
made before the administration of the oath to the jurors and shall be tried by the court.” That language has been deleted

-

from the amended rule. The remainder of this subdivision rests on the assumption that formal proceedings have begun
against a person, i.e., an indictment has been returned. The Committee believed that although the first sentence reflects
current practice of a defendant being able to challenge the composition or qualifications of the grand jurors after the
indictment is returned, the second sentence does not comport with modern practice. That is, a defendant will normally
not know the composition of the grand jury or identity of the grand jurors before they are administered their oath. Thus,
there is no opportunity to challenge them and have the court decide the issue before the oath is given.

In Rule 6(d)(1), the term "court stenographer” has been changed to "court reporter.” Similar changes have been

made in Rule 6(¢)(1) and (2).

Rule 6(¢) continues to spell out the general rule %y of grand-jury proceedings and the exceptions to that
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general rule. The last sentence in current Rule 6(e)(2), concerning contempt for violating Rule 6, now appears in Rule
6(e)(7). No change in substance is intended.

Rule 6(e)(3)(A)(ii) includes a new provision recognizing the sovereignty of Indian Tribes and the possibility that
it would be necessary to disclose grand-jury information to appropriate tribal officials in order to enforce federal law.
Similar language has been added to Rule 6(e)(3XD)(iii).

Rule 6(e)}(3)(C) consists of language located in current Rule 6(e)(3)(C)(iii). The Committee believed that this
provision, which recognizes that prior court approval is not required for disclosure of a grand-jury matterto another grand
jury, should be treated as a separate subdivision in revised Rule 6(e)(3). No change in practice is intended.

Rule 6(e)(3)(D)(iv) is a new provision that addresses disclosure of grand-jury information to armed forces
personnel where the disclosure is for the purpose of enforcing military criminal law under the Uniform Code of Military
Justice, 10 U.S.C. §§ 801-946. See, e.g., Department of Defense Directive 5525.7 (January 22, 1985); 1984
Memorandum of Understanding Between Department of Justice and the Department of Defense Relating to the
Investigation and Prosecution of Certain Crimes; Memorandum of Understanding Between the Departments of Justice
and Transportation (Coast Guard) Relating to the Investigations and Prosecution of Crimes Over Which the Two
Departments Have Concurrent Jurisdiction (October 9, 1967).

In Rule 6(e)(3)(E)(ii), the Committee considered whether to amend the language relating to "parties to the judicial
proceeding” and determined that in the context of the rule, it is understood that the parties referred to are the parties in
the same judicial proceeding identified in Rule 6(e)(3)(D)(i)-

The Committee decided to leave in subdivision (¢) the provision stating that a "knowing violation of Rule 6" may
be punished by contempt notwithstanding that, due to its apparent application to the entirety of the Rule, the provision
seemingly is misplaced in subdivision (e). Research shows that Congress added the provision in 1977 and that it was
crafted solely to deal with violations of the secrecy prohibitions in subdivision (e). See S. Rep. No. 95-354, p. 8(1977).
Supporting this narrow construction, the Committee found no reported decision involving an application or attempted
use of the contempt sanction to a violation other than of the disclosure restrictions in subdivision (¢). On the other hand,
the Supreme Court in dicta did indicate on one occasion its arguable understanding that the contempt sanction would be
available also for a violation of Rule 6(d) relating to who may be present during the grand jury's deliberations. Bank of
Nova Scotia v. United States, 487 U.S. 250, 263 (1988).

In sum, it appears that the scope of the contempt sanction in Rule 6'is unsettled. Because the provision creates an
offense, altering its scope may be beyond the authority bestowed by the Rules Enabling Act, 28 U.S.C. §§ 2071 et seq.
See 28 U.S.C. § 2072(b) (Rules must not "abridge, enlarge, or modify any substantive right"). The Committee decided
to leave the contempt provision in its present location in subdivision (e), because breaking it out into a separate
subdivision could be construed to support the interpretation that the sanction may be applied to a knowing violation of
any of the Rule's provisions rather than just those in subdivision (¢). Whether or not that is a correct interpretation of
the provision — a matter on which the Committee takes no position — must be determined by case law, or resolved by
Congress.

Current Rule 6(g) has been divided into two new subdivisions, Rule 6(g), Discharge, and Rule 6(h), Excuse. The
Committee added the phrase in Rule 6(g) "except as otherwise provided by statute,” to recognize the provisions of 13
U.S.C. § 3331 relating to special grand juries.

Rule 6(i) is a new provision defining the term "Indian Tribe,” a term used only in this rule.

.
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Rule 7. The Indictment and the Information Rule7. The Indictment and the Information “

(a) When Used.

(a) Use of Indictment or Information. An offense which
may be punished by death shall be prosecuted by
indictment. An offense which may be punished by
imprisonment for a term exceeding one year or at hard
labor shall be prosecuted by indictment or, if indictment is
waived, it may be prosecuted by information. Any other
offense may be prosecuted by indictment or by information.
An information may be filed without leave of court.

(1) Felony. An offense must be prosecuted by
an indictment if it is punishable:

(A) by death;or

(B) by imprisonment for more than one
year.

(2Q) Misdemeanor. An offense punishable by
imprisonment for one year or less may be
prosecuted in accordance with Rule 58(b)(1). ‘

(b) Waiver of Indictment. An offense which may be (b) Waiving Indictment. An offense punishable by .
punished by imprisonment for a term exceeding one year or imprisonment for more than one year may be

at hard labor may be prosecuted by information if the prosecuted by information if the defendant — in
defendant, after having been advised of the nature of the open court and after being advised of the nature
charge and of the rights of the defendant, waives in open of the charge and of the defendant’s rights —
court prosecution by indictment. waives prosecution by indictment,
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. (¢) Nature and Contents.

(1) In General. The indictment or the information shall be
a plain, concise and definite written statement of the
essential facts constituting the offense charged. It shall be
signed by the attorney for the government. It need not
contain a formal commencement, a formal conclusion or
any other matter not necessary to such statement.
Allegations made in one count may be incorporated by
reference in another count. It may be alleged in a single
count that the means by which the defendant committed the
offense are unknown or that the defendant committed it by
one or more specified means. The indictment or
information shall state for each count the official or
customary citation of the statute, rule, regulation or other
provision of law which the defendant is alleged therein to
have violated.

(2) Criminal Forfeiture. No judgment of forfeiture may
be entered in a criminal proceeding unless the indictment or
the information provides notice that the defendant has an
interest in property that is subject to forfeiture in
accordance with the applicable statute.'

(3) Harmless Error. Error in the citation or its omission
shall not be ground for dismissal of the indictment or
information or for reversal of a conviction if the error or
omission did not mislead the defendant to the defendant’s
prejudice:

(c) Nature and Contents.

8

@

&)

In General. The indictment or information
must be a plain, concise, and definite written
statement of the essential facts constituting
the offense charged and must be signed by
an attorney for the government. It need not
contain a formal introduction or conclusion.
A count may incorporate by reference an
allegation made in another count. A count
may allege that the means by which the
defendant committed the offense are
unknown or that the defendant committed it
by one or more specificd means. For each
count, the indictment or information must
give the official or customary citation of the
statute, rule, regulation, or other provision of
law that the defendant is alleged to have
violated.

Criminal Forfeiture. No judgment of
forfeiture may be entered in a criminal
proceeding unless the indictment or the
information provides notice that the
defendant has an interest in property that is
subject to forfeiture in accordance with the
applicable statute.

Citation Error. Unless the defendant was
misled and thereby prejudiced, neither an
error in a citation nor a citation’s omission is
a ground to dismiss the indictment or
information or to reverse a conviction.

" (d) Surplusage. The court on motion of the defendant may | (d) Surplusage. Upon the defendant’s motion, the
strike surplusage from the indictment or information. court may strike surplusage from the indictment
: or information.

(¢) Amendment of Information. The court may permitan | (€) Amending an Information. Unless an additional
information to be amended at any time before verdict or or different offense is charged or a substantial
finding if no additional or different offense is charged and right of the defendant is prejudiced, the court may
if substantial rights of the defendant are not prejudiced. permit an information to be amended at any time

/" beforeyverdict or finding. _
[ 4
The T

The Supreme Court approved amendment in April 2000. The.amendments take effect on December 1, 2000, unless Congress takes

action otherwise.
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() Bill of Particulars. The court may direct the filingofa | (f)  Bill of Particulars. The court may direct the

bill of particulars. A motion fora bill of particulars may be government to file a bill of particulars. The

made before arraignment or within ten days after , defendant may move for a bill of particulars
arraignment or at such later time as the court may permit. A before or within 10 days after arraignment or at a
bill of particulars may be amended at any time subject to later time if the court permits. The government
such conditions as justice requires. may amend a bill of particulars subject to such
conditions as justice requires.

COMMITTEE NOTE

The language of Rule 7 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic.

The Committee has deleted the references to "ha}d labor" in the rule. This punishment is not found in current
federal statutes. .

[Rule 7(c)(2), Criminal Forfeiture, is language approved by the Supreme Court in May 2000, and pending review
by Congress under 28 U.S.C. § 2074(a).]

The title of Rule 7(c)(3) has been amended. The Committee believed that potential confusion could arise with the
use of the term "harmless error." Rule 52, which deals with the issues of harmless error and plain error, is sufficient to
address the topic. Potentially, the topic of harmless error could arise with regard to any of the other rules and there is
insufficient need to highlight the term in Rule 7. Rule 7(cX3), on the other hand, focuses specifically on the effect of
an error in the citation of authority in the indictment. That material remains but without any reference to harmless error.
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‘ Rule 8. Joinder of Offenses and of Defendants
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Compare. 23 (e).

Joinder of Offenses or Defendants

(a) Joinder of Offenses. Two or more offenses may be

| charged in the same indictment or information in a separate
| count for each offense if the offenses charged, whether

| felonies or misdemeanors or both, are of the same or

| similar character or are based on the same act or transaction
or on two or more acts or transactions connected together
or constituting parts of a common scheme or plan.

@)

Joinder of Offenses. The indictment or
information may charge a defendant in separate
r more offenses if the offenses

counts with
charged — whether felonies or misdemeanors or
both — are of the same or similar character, or are
based on the same act or transaction, or are
connected with or constitute parts of a common
scheme or plan.

| (b) Joinder of Defendants. Two or more defendants may
be charged in the same indictment or information if they

| are alleged to have participated in the same act or

| transaction or in the same series of acts or transactions

{ charged in one or more counts together or separately and all
of the defendants need not be charged in each count.

COMMITTEE NOTE

| constituting an offense or offenses. Such defendants may be -

(b)

" The defendants may be charged in one or more
_counts together or separately. All defendants

Joinder of Defendants. The indictment or
information may charge(2)or more defendants if
they are alleged to have participated in the same
act or transaction or in the same series of acts or
transactions Gonstituting an offense or offenses. |

need not be charged in each count.

(730'2& Thiu /‘10“4'2)’4 'Same
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The language of Rule 8 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic only.
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Rule 9. Warrant or Summons Upon Indictment or
Information

The &/LNJ/MTMMJ

(4@ <

Rule 9. Arrest Warrant or Syinmons on an
Indictment or Information

(a) Issuance. Upon the request of the attorney for
government the court shall issue a warrant for each
defendant named in an information supported by a showing
of probable cause under oath as is required by Rule 4(a), or
in an indictment. Upon the request of the attorney for the
government a summons instead of a warrant shall issue. If
no request is made, the court may issue either a warrant or
a summons in its discretion. More than one warrant or
summons may issue for the same defendant. The clerk shall
deliver the warrant or summons to the marshal or other
person authorized by law to execute or serve it. Ifa
defendant fails to appear in response to the summons, a
warrant shall issue. When a defendant arrested with a
warrant or given a summons appears initially before a
magistrate judge, the magistrate judge shall proceed in
accordance with the applicable subdivisions of Rule 5.

\| @

Issuance. Theust issue a warrant — or at
the government’s request, a summons — for each
defendant named in an indictment or named in an
information if one or more affidavits
accompanying the information establish probable
~cause to believe thiﬂan offense has-been i
. . . h
ore than one warrant or summons may-issue’f%r
the same defendant.fIf a défendant fails to appear |
in response to a summons, the court may, and
upon request of the attorney for the government
must, issue a warrang The court must issue the
arrest warrant to an officer authorized to execute
it or the summons to a person authorized to serve
it.

(b) Form.

(1) Warrant. The form of the warrant shall be as provided
in Rule 4(c)(1) except that it shall be signed by the clerk, it
shall describe the offense charged in the indictment or
information and it shall command that the defendant be
arrested and brought before the nearest available magistrate
judge. The amount of bail may be fixed by the court and
endorsed on the warrant.

(2) Summons. The summons shall be in the same form as
the warrant except that it shall summon the defendant to
L appear before a magistrate judge at a stated time and place.

(b) Form.

(1) Warrant. The warrant must conform to Rule
4(b)(1) except that it must be signed by the
clerk and must describe the offense charged
in the indictment or information.

Muad
Summons. The summons is-te be in the same
form as a warrant except that it must require
the defendant to appear before the court ata

@

stated time and place.
| A ovtT M 1$Sct—
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. (¢) Execution or Service; and Return. (c) Execution or Service; Return; Initial
Appearance.

(1) Execution or Service. The warrant shall be executed )
or the summons served as provided in Rule 4(d)(1), (2) and (1) Execution or Service.
(3). A summons to a corporation shall be served by '

delivering a copy to an officer or to 2 managing or general . (A) The warrant must be executed or the
agent or to any other agent authorized by appointment or summons served as provided in Rule
by law to receive service of process and, if the agent is one 4(cX1), (2), and (3).
authorized by statute to receive service and the statute so
requires, by also mailing a copy to the corporation’s last (B) The officer executing the warrant must
known address within the district or at its principal place of proceed in accordance with Rule
business elsewhere in the United States. The officer 5(a)(1).
executing the warrant shall bring the arrested person
without unnecessary delay before the nearest available
federal magistrate judge or, in the event that a federal
magistrate judge is not reasonably available, before a state
or local judicial officer authorized by 13 U.S.C. § 3041.

(2) Return. The officer executing a warrant shall make (2) Return. A warrant or summons must be
return thereof to the magistrate judge or other officer returned in accordance with Rule 4(c)(4).
before whom the defendant is brought. At the request of the
attorney for the government any unexecuted warrant shall (3) Initial Appearance. When an arrested or
be returned and cancelled. On or before the return day the summoned defendant first appears before the
person to whom a summons was delivered for service shall court, the judge must proceed under Rule 5.
make return thereof. At the request of the attorney for the
govérnment made at any time while the indictment or -
information is pending, a warrant returned unexecuted and
not cancelled or a summons returned unserved or a
duplicate thereof may be delivered by the clerk to the
marshal or other authorized person for execution or service.

[(d) Remand to United States Magistrate for Trial of
Minor Offenses} (Abrogated Apr. 28, 1982, eff. Aug. 1, :

1982). : "

COMMITTEE NOTE

The language of Rule 9 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only, except as noted below.

Rule 9 has been changed to reflect its relationship to Rule 4 procedures for obtaining an arrest warrant or summons.
Thus, rather than simply repeating material that is already located in Rule 4, the Committee determined that where
appropriate, Rule 9 should simply direct the reader to the procedures specified in Rule 4.

Rule 9(a) has been amended to permit a judge discretion whether to issue an arrest warrant when a defendant fails

to respond to a summons on a complaint. Under the current language of the rule, if the defendant fails to appear, the
judge must issue a warrant. Under the amended version, if i I defendant fails to appear and the government requests that
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a warrant be issued, the judge must issue one. In the absence of such a request, the judge has the discretion whether to
do so. This change mirrors language in amended Rule 4(a).

A second amendment has been made in Rule 9(b)(1). The rule has been amended to delete language permitting
the court to set the amount of bail on the warrant. The Committee believes that this language is inconsistent with the
1984 Bail Reform Act. See United States v. Thomas, 992 F. Supp. 782 (D.V.1L. 1998) (bail amount endorsed on warrant
that has not been determined in proceedings conducted under Bail Reform Act has no bearing on decision by judge

conducting Rule 40 hearing).

The language in current Rule 9(c)(1), concerning service of a summons onan organization, has been moved to Rule
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IV. ARRAIGNMENT, AND PREPARATION TITLE IV. ARRAIGNMENT AND
J FOR TRIAL PREPARATION FOR TRIAL

Rule 10. Arraignment A N __\ Rule 10. Arraignment

Arraignment shall be conducted in open court and kﬂrmignment must be conducted in open court and must
shall consist of reading the indictment or information to the | consist of:
defendant or stating to the defendant the substance of the .
charge and calling on the defendant to plead thereto. The (a) ensuring that the defendant has a copy of the
defendant shall be given a copy of the indictment or indictment or information;
information before being called upon to plead.

(b) reading the indictment or information to the
defendant or stating to the defendant the substance

of the charge; and then
(c) asking the defendant to plead to the indictment or
information.
COMMITTEE NOTE

The language of Rule 10 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended
1o be stylistic only.

REPORTER’S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to publish
separately any rule that includes what it considered at least one major substantive change. The purpose for this separate
publication is to highlight for the bench and the bar any proposed amendments that the Committee believes will result
in significant changes in current practice. Rule 10 is one of those rules. Another version of Rule 10, which includes
several significant changes, is being published simultaneously in a separate pamphlet. That version includes a proposed
amendment that would permit a defendant to waive altogether an appearance at the arraignment and another amendment
that would permit use of video teleconferencing for arraignments.

)
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Rule 11. Pleas Rule 11, Pleas
(a) Alternatives. (a) Entering a Plea.

(1) In General. A defendant may plead guilty, not guilty, - (1) In General. A defendant may plead guilty,
or nolo contendere. If a defendant refuses to plead, or ifa not guilty, or (with the court’s consent) nolo
defendant organization, as defined in 18 U.S.C. § 13, fails to contendere. '

appear, the court shall enter a plea of not guilty. ’
(2) Conditional Plea. With the consent of the

(2) Conditional Pleas. With the approval of the court and court and the government, a defendant may
the consent of the government, a defendant may enter a enter a conditional plea of guilty or nolo
conditional plea of guilty or nolo contendere, reserving in contendere, reserving in writing the right to
writing the right, on appeal from the judgment, to review of have an appellate court review an adverse
the adverse determination of any specified pretrial motion. determination of a specified pretrial motion.
A defendant who prevails on appeal shall be allowed to A defendant who prevails on appeal may then
withdraw the plea. . withdraw the plea.

(b) Nolo Contendere. A defendant may plead nolo (3) Nolo Contendere Plea. Before accepting a
contendere only with the consent of the court. Such a plea plea of nolo contendere, the court must
shall be accepted by the court only after due consideration of consider the parties’ views and the public
the views of the parties and the interest of the public in the interest in the effective administration of
effective administration of justice. justice.

dA1lin
0)) Failure3y Enter a Plea. 1f 8 defendant

refuses to enter a plea or if a defendant
organization fails to appear, the court must
enter a plea of not guilty.
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! (c) Advice to Defendant. Before accepting a plea of guilty

| or nolo contendere, the court must address the defendant

| personally in open court and inform the defendant of, and
determine that the defendant understands, the following:

(1) the nature of the charge to which the plea is offered, the
mandatory minimum penalty provided by law, if any, and
the maximum possible penalty provided by law, including
the effect of any special parole or supervised release term,
| the fact that the court is required to consider any applicable

sentencing guidelines but may depart from those guidelines
under some circumstances, and, when applicable, that the
court may also order the defendant to make restitution to
any victim of the offense; and
| (2) if the defendant is not represented by an attorney, that
| the defendant has the right to be represented by an attorney
| at every stage of the proceeding, and, if necessary, one will
! be appointed to represent the defendant; and
{ (3) that the defendant has the right to plead not guilty or to
persist in that plea if it has already been made, the right to
be tried by a jury and at that trial the right to the assistance
of counsel, the right to confront and cross-examine adverse
witnesses, and the right against compelled self-
| incrimination; and .

(4) that if a plea of guilty or nolo contendere is accepted by
the court there will not be a further trial of any kind, so that
by pleading guilty or nolo contendere the defendant waives
| the right to a trial; and
(5) if the court intends to question the defendant under
| oath, on the record, and in the presence of counsel about the
offense to which the defendant has pleaded, that the
defendant’s answers may later be used against the defendant
in a prosecution for perjury or false statement; and

(b)

Considering and Accepting a Guilty or Nolo
Contendere Plea.

(1) Advising and Questioning the Defendant.
Before the court accepts a plea of guilty or
nolo contendere, the defendant may be placed
under oath, and the court must address the
defendant personally in open court. During
this address, the court must inform the
defendant of, and determine that the
defendant understands, the following;:

)

©
D)

—the goveenmenTr R194T o us
any statement that the deferiant gives

under oath may-be-used-against-the
defendant in a later prosecution for

perjury or false statement;

the right to plead not guilty, or having
already so pleaded, to pérsist in that
plea;

the right to a jury trial; .
an AlloR
the right to be represented by eeunsel —
and if necessary have the court appoint

en¢_counsel — at trial and at every other

(E)

(O

stage of the proceeding;

the right at trial to confront and cross-
examine adverse witnesses, to be
protected from compelled self-
incrimination, to testify and present
evidence, and to compel the attendance
of witnesses;

the defendant’s waiver of these trial
rights if the court accepts a plea of
guilty or nolo contendere;

the nature of each charge to which the
defendant is pleading;

@)
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* { (6) the terms of any provision in a plea agreement waiving
f the right to appeal or to collaterally attack the sentence.

(H) any maximum possible penaity,
including imprisonment, fine, special
assessment, forfeiture, restitution, and
term of supervised release;

()  any mandatory minimum penalty;

(9)  the court’s obligation to apply the
Sentencing Guidelines, and the court’s
authority to depart from those
guidelines under some circumstances;
and

(K) the terms of any plea-agreement
provision waiving the right to appeal or
to collaterally attack the sentence.

(d) Insuring That the Plea is Voluntary. The court shall
not accept a plea of guilty or nolo contendere without first,
by addressing the defendant personally in open court,
determining that the plea is voluntary and not the result of
force or threats or of promises apart from a plea agreement.
The court shall also inquire as to whether the defendant’s
willingness to plead guilty or nolo contendere results from
prior discussions between the attorney for the government
and the defendant or the defendant’s attorney.

@)

&)

Ensuring That a Plea Is Voluntary. Before
accepting a plea of guilty or nolo contendere,
the court must address the defendant
personally in open court and determine that
the plea is voluntary and did not result from H

force, threats, or promises (other than
promises in a plea agreement).

Determining the Factual Basis for a Plea.
Before entering judgment on a guilty plea, the
court must determine that there is a factual
basis for the plea. "
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(€) Plea Agreement Procedure.

(1) In General. The attorney for the government and the
attorney for the defendant — or the defendant when acting
pro se — may agree that, upon the defendant’s entering a
plea of guilty or nolo contendere to a charged offense, or to
a lesser or related offense, the attorney for the government
will:

(A) move to dismiss other charges; or

(B) recommend, or agree not to oppose the
defendant’s request for a particular sentence or
sentencing range, or that a particular provision of the
Sentencing Guidelines, or policy statement, or
sentencing factor is or is not applicable to the case.
Any such recommendation or request is not binding
on the court; or -

(C) agree that a specific sentence or sentencing
range is the appropriate disposition of the case, or that
a particular provision of the Sentencing Guidelines, or
policy statement, or sentencing factor is or is not
applicable to the case. Such a plea agreement is
binding on the court once it is accepted by the court.

The court shall not participate in any discussions
between the parties conceming any such plea
agreement.

The 2eemeni r
pea typecmed”

( See NEW) ond ((5).)

Pl é ement Procedure.

©
(1) In General An attorney for the government

and the defendant’s attorney, or the defendant
when proceeding pro se, may discuss and
agree to a plea. The court must not participate
in these discussions. If the defendant pleads
guilty or nolo contendere to either the charged
offense or a lesser or related offense, the plea
agreement may specify that the attorney for
the government will:

(A) not bring, or will move to dismiss, other
charges;
(B) recommend, or agree not to oppose the
defendant’s réquest, that a particular
sentence or sentencing range is
appropriate or that a particular
provision of the Sentencing Guidelines,
or policy statement, or sentencing __ o,

Sres © _ factorisor i not appheeble (such a

/?ecommendaﬁon or request does not
bind the court); or
A,é,b%,, )

(C) agree that a specific sentence or
sentencing range is the appropriate
disposition of the case, or that a
particular provision of the Sentencingqé-’L

ez
(such a recommendation or request
binds the court once the court accep r

i),

Guidelines, or policy statement, or
7~ sentencing factors or i€ notogp(kn:)

(2) Notice of Such Agreement. If a plea agreement has
been reached by the parties, the court shall, on the record,
require the disclosure of the agreement in open court or,
upon a showing of good cause, in camera, at the time the
plea is offered. If the agreement is of the type specified in
subdivision (€)(1)(A) or (C), the court may accept or reject
the agreement, or may defer its decision as to the
acceptance or rejection until there has been an opportunity
to consider the presentence report. If the agreement is of the
type specified in subdivision (e)(1)(B), the court shall
advise the defendant that if the court does not accept the
recommendation or request the defendant nevertheless has
no right to withdraw the plea.

(¥
(2) Disclosing a Plea Agreement. The parties

must disclose the plea agreement in apen
court when the plea is offered, unless the
court for good cause allows the parties to
disclose the plea agreement in camera.
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(3) Acceptance of a Plea Agreement. 1f the court accepts
the plea agreement, the court shall inform the defendant that
it will embody in the judgment and sentence the disposition
provided for in the plea agreement.

' /\342&&4" 7"0

\\

(3) Judicial Consideration of a Plea Agreement.

(A) To the extent the plea agreement is of
the type specified in Rule 11(c)(1XA)
or (C), the court may accept the
agreement, reject it, or defer a decision
until the court has reviewed the
presentence report.

(B) Tothe extent the plea agreement is of
the type specified in Rule 11(c)(1)(B),
the court must advise the defendant that
the defendant has no right to withdraw
the plea if the court does not follow the i
recommendation or request. ’x

(4) Accepting a Plea Agreement. If the court
accepts the plea agreement, it must inform the
defendant that to the extent the plea
agreement is of the type specified in Rule 11

(©)(1)(A) or (C), the agreed disposition will
be included in the judgment.

(4) Rejection of a Plea Agreement. If the court rejects the
piea agreement, the court shall, on the record, inform the
parties of this fact, advise the defendant personally in open
court or, on a showing of good cause, in camera, that the
court is not bound by the plea agreement, afford the
defendant the opportunity to then withdraw the plea, and
advise the defendant that if the defendant persists in a guilty
plea or plea of nolo contendere the disposition of the case
may be less favorable to the defendant than that
contemplated by the plea agreement.

(5) Rejecting a Plea Agreement. If the court
rejects a plea agreement containing provisions
of the type specified in Rule 1 1(c)1XA) or
(C), the court must on the record:

(A) inform the parties that the court rejects
the plea agreement;

(B) advise the defendant personally in open
; court — or, for good cause, in camera —
that, plea
agreement-and-give-the-defendantan
oppegun-ity-te—wiﬂadmsehe-plee;-and

© advise-the-defendant personally-that if
the-plea-is-not-withdrawn, the-eoust-may
dispose of the case less favorably
toward the defendant than the plea
agreement contemplated.

( The ww op e CoulT ' s7
f*en (/5) Abptica Fo 2?5—
AS weer, dfas/v"f”;;{‘?)

®
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. (5) Time of Plea Agreement Procedure. Except for good | (d)
cause shown, notification to the court of the existence of a
plea agreement shall be given at the arraignment or at such
other time, prior to trial, as may be fixed by the court.

_—

(j'j4 I ‘/’M,_——-_J
Aend- //V.)

©

(1) before the court accepts&plea i
— plea-of nele-centendere, for anyfor %-iéf

(—seenmdere, but before it imposes sentence if:

Withdrawing a Guilty or Nolo Contendere Plea. A
defendant may withdraw a plea of guilty or nolo
contendere:

The

reason; or

The_
(2) after the court accepts xplea

(A) the court rejects a plea agreement under
Rule 11(c)5); or

(B) the defendant can show fair and just
_ reasons for requesting the withdrawal.

as
Finality of Guilty or Nolo Contendere Plea. After
the court imposes sentencé)the defendant may not

withdraw a plea of guilty or nolo contendere nd
the plea may be set aside only on direct appeal or
by motion under 28 U.S.C. § 2255. 4

Page -54-



- :
g'ag-/b/*;(?_ wIN
(BELTD  ozome
RLViSion : —————
\\

(6) Inadmissibility of Pleas, Plea Discussions, and Admissibility or Inadmissibility of a Plea, Plea
Related Statements. Except as otherwise provided in this Discussions, and Related Statements. (Except as
paragraph, evidence of the following is not, in any civil or ——2"ptherwise provided in this subdivision, evidence of
criminal proceeding, admissible against the defendant who the following is not, in any civil or criminal
made the plea or was a participant in the plea discussions: proceeding, admissible against the defendant who

made the plea or was-a-partieipant in the plea

(A) a plea of guilty which was later withdrawn; discussions: pAartcpate
(B) a plea of nolo contendere; & a plea of guilty that was later withdrawn;
(C) any statement made in the course of any (?) apleaofnolocontendere;
proceedings under this rule regarding either of the & Abnd elineR 7h5se Two pte e
foregoing pleas; or (3) any statemenq‘madm'n%;eeme—ef an

. proceedings-under-this-ru either
(D) any statement made in the course of plea i s or ) Mﬂ-‘{ WAS 1A
discussions with an attomey for the government D dwrinNg A ,e'o”é'gf i/a',‘,}
which do not result in a plea of guilty or which result (#) any statement made £ plea

in a plea of guilty later withdrawn. discussions with an attorney for the

v unNeleAR )
However, admisstble (i) in any
proceeding wherein another statement made in the course of

government FARE do not result in apléa of
ilty or result ilﬂa,,picﬂ of-guilty later

- withdrawn. - is
the same plea or plea discussions has been introduced and admissible @bin any procejding »'herein
the statement ought in faimess be considered another statément made in-&'fe'etﬁef the

contemporaneously with it, or (ij) ina criminal proceeding
for perjury or false statement if the statement was made by
the defendant under oath, on the record, and in the presence
of counsel.

same plea or plea discussionsghgsen
9 < introduced)and the statemenT ought 1n faimess
be considered ith-#, or
B it) in a criminal proceeding for perjury or

—7{5 —_— @ Zise statement ifjthe statement was-made-by

s Ther wia The &~ the-defendant under oath, on the record, and .

dﬁ o7neR STATeM 2,17? #Ade- in the presence of eeunset. d %gﬁ'/cg;&/
7 4]

(f) Determining Accuracy of Plea. Notwithstanding the \(2) Execptony. A staterien] ‘
acceptance of a plea of guilty, the court should not enter a desepteed IN Rebe NIE)() ()
judgment upon such plea without making such inquiry as OR (L\,) '
shall satisfy it that there is a factual basis for the plea. : ‘
(g) Record of Proceedings. A verbatim record of the (@ Recording the Proceedings. The proceedings ]
proceedings at which the defendant enters plea shall be during which the defendant enters a plea must be r
made and, if there is a plea of guilty or nolo contendere, the recorded by a court reporter or by a suitable
record shall include, without limitation, the court’s advice to recording device. If there is a guilty pleaora nolo
the defendant, the inquiry into the voluntariness of the plea contendere plea, the record must include the
including any plea agreement, and the inquiry into the inquiries and advice to the defendant required
accuracy of a guilty plea. under Rule 11(b) and (c).

(h) Harmless Error. Any variance from the procedures (h) Barmless Error. A variance from the
required by this rule which does not affect substantial rights requirements of this rule is harmless error if it does
shall be disregarded. L not affect substantial rights. /“

(/‘(é_m{ S«’uv'/‘e.uc_a..w The Mldtl/ff_
@ of A tosTeef o TEM. Lo we__
do Tial /"f'Nq’wzuaAa- £/=s¢ ?)
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COMMITTEE NOTE

The language of Rule 11 has been amended and reorganized as part of the general restyling of the Criminal Rules
to make them more easily understood and to make style and terminology consistent throughout the rules. These changes
are intended to be stylistic only, except as noted below.

Amended Rule 11(b)(1) requires the court to apprise the defendant of his or her rights before accepting a plea of
guilty or nolo contendere. The list is generally the same as that in the current rule except that the reference to parole has
been removed and the judge is now required under Rule 11(b)(1)(H) to advise the defendant of the possibility of a fine
and special assessment as a part of a maximum possible sentence. Also, the list has been re-ordered.

Rule 11(c)(1)(A) includes a change, which recognizes a common type of plea agreement — that the government
will "not bring" other charges.

The Committee considered whether to address the practice in some courts of using judges to facilitate plea
agreements. The current rule states that “the court shall not participate in any discussions between the parties concerning
such plea agreement.” Some courts apparently believe that that language acts as a limitation only upon the judge taking
the defendant’s plea and thus permits other judges to serve as facilitators for reaching a plea agreement between the
government and the defendant. See, e.g., United States v. Torres, 999 F.2d 376, 378 (Sth Cir. 1993) (noting practice and
concluding that presiding judge had not participated in a plea agreement that had resulted from discussions involving
another judge). The Committee decided to leave the Rule as it is with the understanding that doing so was in no way
intended either to approve or disapprove the existing law interpreting that provision.

Amended Rules 11(c)(3) to (5) address the topics of consideration, acceptance, and rejection of a plea agreement.
The amendments are not intended to make any change in practice. The topics are discussed separately because in the
past there has been some question about the possible interplay between the court’s consideration of the guilty plea in
conjunction with a plea agreement and sentencing and the ability of the defendant to withdraw a plea. See United States
v, Hyde, 520 U.S. 670 (1997) (holding that plea and plea agreement need not be accepted or rejected as a single unit;
"guilty pleas can be accepted while plea agreements are deferred, and the acceptance of the two can be separated in
time."). Similarly, the Committee decided to more clearly spell out in Rule 11(d) and 11(e) the ability of the defendant
to withdraw a plea. See United States v. Hyde, supra.

Amended Rule 11(e) is a new provision, taken from current Rule 32(e), that addresses the finality of a guilty or
nolo contendere plea after the court imposes sentence. The provision makes it clear that it is not possible for a defendant
to withdraw a plea after sentence is imposed.

Currently, Rule 11(e)(5) requires that unless good cause is shown, the parties are to give pretrial notice to the court
that a plea agreement exists. That provision has been deleted. First, the Committee believed that although the provision
was originally drafted to assist judges, under current practice few counsel would risk the consequences in the ordinary
case of not informing the court that an agreement exists. Secondly, the Committee was concerned that there might be
rare cases where the parties might agree that informing the court of the existence of an agreement might endanger a
defendant or compromise an on-going investigation in a related case. In the end, the Committee believed that, on
balance, it would be preferable to remove the provision and reduce the risk of pretrial disclosure.

D
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Rule 12. Pleadings and Motions Before Trial; Defenses
and Objections.

Rule 12. Pleadings and Pretrial Motions
—The

(a) Pleadings and Motions. Pleadings in criminal
proceedings shall be the indictment and the information, and
the pleas of not guilty, guilty and nolo contendere. All other
pleas, and demurrers and motions to quash are abolished,
and defenses and objections raised before trial which
heretofore could have been raised by one or more of them
shall be raised only by motion to dismiss or to grant
appropriate relief, as provided in these rules.

Pleadings. L}‘leadings in criminal proceedings are
the indictment, the information, and the pleas of

//—QO »
&W, and nolo contendere.

C— (lomprre -//(6-)(/).)

@

rr(b) Pretrial Motions. Any defense, objection, or request
which is capable of determination without the trial of the
general issue may be raised before trial by motion. Motions
may be written or oral at the discretion of the judge. The
following must be raised prior to trial: -

(1) Defenses and objections based on defects in the
institution of the prosecution; or

" (2) Defenses and objections based on defects in the

indictment or information (other than that it fails to show
jurisdiction in the court or to charge an offense which

obiections shall be noticed by the court at any time(during
ée pendency of the proceedings); or

(3) Motions to suppress evidence; or

(4) Requests for discovery under Rule 16; or

(5) Requests for a severance of charges or defendants under
Rule 14,

Pretrial Motions.

Pl
(1) In GenM Rule 47 apply
& /_tapremal motlon/i?e/
(2) Motions That May Be Made Before Trial.
/Ww may raise by pretrial motion any
/}‘7@% defense, objection, or request that the court

can determine without a trial of the general
issue.

®)

(3) Motions That Must Be Made Before Trial.
The following must be raised before trial:

_ (A) amotion alleginga defect in the
InsTct U/g;insﬁmﬁen-of the prosecution;
(B) amotion alleging 2 defect in the
N indictment or information — but at any
Lohod “time i ng, the court
C 4s Z AE " may hear a claim that the indictment or
/5 plncy, information fails to invoke the court’s
é jurisdiction or to state an offense;

(C) amotion to suppress evidence;

(D) aRule 14 motion to sever charges or
defendants; and

)

a Rule 16 motion for discovery.

Page -57-



(4) Notice of the Government’s Intent: to Use
Evidence.

(A) * At the Government's Discretion. Atthe
arraignment or as soon afterward as
practicable, the government may give
notice to the defendant of its intent to
use specified evidence at trial in order
to afford the defendant an opportunity

0 byt 4~ Tohaiseobjections to-thatcvidence
( afj" Sepusce before trial under Rule 12(0)(3)C)-

)

(B) At the Defendant’s Request. At the
arraignment or as soon afterward as
practicable, the defendant may, in order
to have an-opportunity to meve-to——
suppress evidence under Rule
12(b)(3)(C), request notice of the
government’s intent to use (in its
evidence-in-chief at trial) any evidence
that the defendant may be entitled to
discover under Rule 16.

(c) Motion Date. Unless otherwise provided by local rule,
the court may, at the time of the arraignment or as soon

motions or requests and, if required, a later date of hearing.

thereafter as practicable, set a time for the making of pretrial

©)

Motion Deadline. The court may at the
arraignment, or as soon afterward as practicable,
set a deadline for the parties to make pretrial .
motions and may also schedule a motion hearing.

(d) Notice by the Government of the Intention to Use
Evidence.

(1) At the Discretion of the Government. At the
arraignment or as soon thereafter as is practicable, the
to use specified evidence at trial in order to afford the
defendant an opportunity to raise objections to such
evidence prior to trial under subdivision (b)(3) of this rule.

(2) At the Request of the Defendant. At the arraignment
o as soon thereafier as is practicable the defendant may, in

under subdivision (b)(3) of this rule, request notice of the
government’s intention to use (in its evidence in chief at
trial) any evidence which the defendant may be entitled to
discover under Rule 16 subject to any relevant limitations
prescribed in Rule 16.

government may give notice to the defendant of its intention

order to afford an opportunity to move to suppress evidence
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(¢) Ruling on Motion. A motion made before trial shall be | (d)} Rulingona Motion. The court must decide every
determined before trial unless the court, for good cause, pretrial motion before trial unless it finds good

orders that it be deferred for determination at the trial of the cause to defer a ruling. The court must not defer
general issue or until after verdict, but no such determination ruling on a pretrial motion if the deferral will
shall be deferred if a party’s right to appeal is adversely adversely affect a party’s right to appeal. When
! affected. Where factual issues are involved in determining a factual issues are involved in deciding a motion,
f motion, the court shall state its essential findings on the the court must state its essential findings on the
record. record. (e 7pis R '/”(‘Cf‘?>
(5 Effect of Failure To Raise Defenses or Objections. | (¢) | Watver of a Defense, Objfégr, or Request. A
Failure by a party to raise defenses or objections or to make party waives any Rule12(b efense, objection,
requests which must be made prior to trial, at the time set by or request not raised by the cadline the court sets
the court pursuant to subdivision (), or prior to any under Rule 12(c) or by any extension the court
extension thereof made by the court, shall constitute waiver provides. For good cause, the court may grant
thereof, but the court for cause shown may grant relief from relief from the waiver.
‘ the waiver.
(g) Records. A verbatim record shall be made of all o \lbeords. All proceedings at a motion hearing, \
proceedings at the hearing, including such findings of fact including any findings of fact and conclusions of
and conclusions of law as are made orally. law made by the court, must be recorded by a court

f reporter or a suitable recording device.

(h) Effect of Determination. If the court grants a motion (g) Defendant’s Continued Custody or Release

based on a defect in the institution of the prosecution or in Status. If the court grants a motion to dismiss

the indictment or information, it may also order that the based on a defect in the-institutt € )T
defendant be continued in custody or that bail be continued prosecution, in the indictment, or in the '7“7/4
for a specified time pending the filing of a new indictment or information, it may order the defendanttobe ¢
information. Nothing in this rule shall be deemed to affect released or detained under 183 U.S.C. § 3142 fora
the provisions of any Act of Congress relating to periods of specified time until a new indictment or
limitations. information is filed. This rule does not affect any

federal statutory period of limitations.

(i) Production of Statements at Suppression Hearing. (h) Producing Statements ata Suppression
Rule 26.2 applies at a hearing on'a motion to suppress Hearing. Rule 26.2 applies at a suppression
‘evidence under subdivision (b)(3) of this rule. For purposes hearing under Rule 12(b)(3XC). Ina suppression
of this subdivision, a law enforcement officer is deemed a ) hearing, a la@forcement officer is considered a
government witness. _ government Witness. . N
COMMITTEE NOTE

The language of Rule 12 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic only, except as noted below.

The last sentence of current Rule 12(a), referring to the abolishment of "all other pleas, and demurrers and motions
to quash" has been deleted as unnecessary.

Rule 12(b) is modified to more clearly indicate that Rule 47 governs any pretrial motions filed under Rule 12,
including form and content. The new provision also more clearly delineates those motions that must be filed pretrial
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and those that may be filed pretrial. No change in practice is intended.

Rule 12(b)(4) is composed of what is currently Rule 12(d). The Committee believed that that provision, which
addresses the government's requirement to disclose discoverable information for the purpose of facilitating timely defense
objections and motions, was more appropriately associated with the pretrial motions specified in Rule 12(b)(3).

Rule 12(c) includes a non-stylistic change. The reference to the "local rule” exception has been deleted to make
it clear that judges should be encouraged to set deadlines for motions. The Committee believed that doing so promotes
more efficient case management, especially when there is a heavy docket of pending cases. Although the rule permits
some discretion in setting a date for motion hearings, the Committee believed that doing so at an early point in the
proceedings would also promote judicial economy.

Moving the language in current Rule 12(d) caused the relettering of the subdivisions following Rule 12(c).

Although amended Rule 12(e) is arevised version of current Rule 12(f), the Committee intends to make no change
in the current law regarding waivers of motions or defenses.
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Ruale 12.1. Notice of Alibi

Rule 12.1. Notice of /Alibi Defense

(a) Notice by Defendant. Upon written demand of the
attorney for the government stating the time, date, and place
at which the alleged offense was committed, the defendant
shall serve within ten days, or at such different time as the
court may direct, upon the attorney for the government a
written notice of the defendant’s intention to offer a defense
of alibi. Such notice by the defendant shall state the specific
place or places at which the defendant claims to have been at
I the time of the alleged offense and the names and addresses

of the witnesses upon whom the defendant intends to rely to
establish such alibi.

bt

e es—

(@)

Government’s Request for Notice and
Defendant’s Response.

(1) Government’s Request. The attorney for the
government may request in writing that the
defendant notify the attorney for the
government of any intended alibi defense.
The request must state the time, date, and
place of the alleged offense.

- (2) Defendant’s Response. Within 10 days after
the request, or some other time the court
directs, the defendant must serve written
notice on the attorney for the government of
any intended alibi defense. The defendant’s

~" notice must state]the specific places where the
defendant claims to have been at the time of
the alleged oﬁ'enst;-ai@the names, addresses,
and telephone numbers of the alibi witnesses
on whom the defendant intends to rely.

A
(B)

| (b) Disclosure of Information and Witness. Within ten

1 d_ays thereafter, but in no event less than ten days before

| trial, unless the court otherwise directs, the attorney for the

| government shall serve upon the defendant or the

| defendant’s attorney a written notice stating the names and
addresses of the witnesses upon whom the government

! intends to rely to establish the defendant’s presence at the

scene of the alleged offense and any other witnesses to be

relied upon to rebut testimony of any of the defendant’s alibi

witnesses.

e 1221 () 0)

/dls oS erldl .

(b) Disclosing Government Witnesses.

(1) Disclosure. If the defendant serves a Rule
12.1(a)(2) notice, the attorney for the
government must disclose in writing to the

~~defendant, or the defendant’s attorney), the
names, addresses, and telephone numbers of
the witnesses the government intends to rely
on to establish the defendant’s presence at the

7~scene of the alleged offense; am;lany _
government rebuttal witnesses to the
defendant’s alibi witnesses.

(A)

@

(2) Time to Disclose. Unless the court directs
otherwise, the attorney for the government
must give noti : ) within
10 days after the defendant serves notice of
an intended alibi defense underRule—<

M 1R2.442)€2); but no later than 10 days before
trial.

(

( "Dischosee.”
NoT ”/vo‘/fé_e".?)
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- (¢) Continuing Duty to Disclose. If prior to or during trial, | (¢) Continuing Duty to Disclose. Both the attorney
a party learns of an additional witness whose identity, if for the government and the defendant must
known, should have been included in the information promptly disclose in writing to the other party the
‘ furnished under subdivision (a) or (b), the party shall name, address, and telephone numbers of any
promptly notify the other party or the other party’s attorney (" additional)witness if:
of the existence and identity of such additional witness. ALb) 7
~ ‘ (1) the disclosing party learns of the witness
before or during trial; and :
(2) the witness should have been disclosed under
% (b) if the disclosing party had
earlienknowrof the witness.
(d) Failure to Comply. Upon failure of either party to (d) Exceptions. For good causejfthe court may grant an

comply with the requirements of this rule, the court may .
exclude the testimony of any undisclosed witness offered by
such party as to the defendant’s absence from or presence at,
the scene of the alleged offense. This rule shall not limit the
right of the defendant to testify.

exception to any requirement of Rule 12.1 (a)-(c).

() Exceptions. For good cause shown, the court may grant
an exception to any of the requirements of subdivisions (a)
through (d) of this rule.

(¢)  Failure to Comply. If a party fails to comply with “
this rule, the court may exclude the testimony of
any undisclosed witness regarding the defendant’s |l
alibi. This rule does not limit the defendant’s right
to testify.

(f) Inadmissibility of Withdrawn Alibi. Evidence of an
intention to rely upon an alibi defense, later withdrawn, or of
statements made in connections with such intention, is not,
in any civil or criminal proceeding, admissible against the
person who gave notice of the intention.

() Inadmissibility of Withdrawn Intent. Evidence
of an intent to rely on an alibi defense, later
withdrawn, or o ement,ﬁ?ide in connection
with that intent, is not, in any civil or criminal
proceeding, admissible against the person who
gave notice of the intent.

#

o/

" COMMITTEE NOTE

" ‘The language of Rule 12.1 has been amended as part of the general restyling of the Criminal Rules to make them

more easily understood and to make style and terminology consistent throughout the rules. These changes are intended

' to be stylistic only, except as noted below.

Current Rules12.1(d) and 12.1(e) have been switched in the amended rule to improve the organization of the rule.

Finally, the amended rule includes a

new requirement that in providing the names and addresses of alibi and any

rebuttal witnesses, the parties must also provide the phone numbers of those witnesses. See Rule 12.1(a)(2), Rule
12.1(b)(1), and Rule 12.1(c). The Committee believed that requiring such information would facilitate locating and

interviewing those witnesses.
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Rule 12.2. Notice of Insanity Defense or Expert

O-N
Rule 12.2. Notice ojlnsanity Defense; Mental

Testimony of Defendant’s Mental Condition Examination
(a) Defense of InSanity. If a defendant intends to rely upon | (a) Notice of an Insanity Defense. A defendant who

the defense of insanity at the time of the alleged offense, the
defendant shall, within the time provided for the filing of
pretrial motions or at such later time as the court may direct,
notify the attorney for the government in writing of such
intention and file a copy of such notice with the clerk. Iif
there is a failure to comply with the requirements of this
subdivision, insanity may not be raised as a defense. The
court may for cause shown allow late filing of the notice or
grant additional time to the parties to prepars for trial or
make such other order as may be appropriate.

intends to assert a defense of insanity at the time of
~The alleged offense mustjnotify an attorney for the
government in writing within the time provided for
filing a pretrial motion, or at any later time the
court directs. A defendant who fails to do so
/g%zrely on an insanity defense. The court
> < may Y for good cause ¥ allow the defendant to 3
file the notice late, grant additional trial-
preparation time, or make other appropriate orders.

Se

——

(b) Expert Testimony of Defendant’s Mental Condition.
If a defendant intends to introduce expert testimony relating
to a mental disease or defect or any other mental condition
of the defendant bearing upon the issue of guilt, the
defendant shall, within the time provided for the filing of
pretrial motions or at such later time as the court may direct,
notify the attorney for the government in writing of such
intention and file a copy of such notice with the clerk. The
court may for cause shown allow late filing of the notice or
grant additional time to the parties to prepare for trial or
make such other order as may be appropriate.

(Same a5 LAST ——
sentence— in /2.2(6).)

() Notice of Expert Evidence of a Mental

Condition. If a defendant intends to introduce _ 4
expert evidence relating-tea mental disease or
defect or any other mental condition ef the
defendant bearing on the issue of guilt, the

o defendant must — within the time provided for the-|

) /m pretrial motions or at & later time’aeihe |
court directs — notify an attorney for the
government in writing of this intention and file a
copy of the notice with the clerk. {The court may — \

or good cause -— allow late filing of the notice or

grant additional time to the parties to prepare for
trial or make any other appropriate order. a

st

0

(c) Mental Examination of Defendant. In an appropriate
case the court may, upon motion of the attorney for the
government, order the defendant to submit to an examination
pursuant to 18 U.S.C. 4241 or 4242. No statement made by
the defendant in the course of any examination provided for
by this rule, whether the examination be with or without the
consent of the defendant, no testimony by the expert based
upon such statement, and no other fruits of the statement
shall be admitted in evidence against the defendant in any
criminal proceeding except on an issue respecting mental
condition on which the defendant has introduced testimony.

() Mental Examination.
anN

(1) Authority to Ordet;[lg'xamination; .
Procedures. In an appropriate case the court
may, upon motion of an attorney for the '
government, order the defendant to submit to
an exmninaﬁorzpuménﬂe-l 8 U.S.C. § 4241
or § 4242. I AttopdAnet Lof[l;
Inadmissibility of a Defendant’s Statements.
No statement made by a defendant in-the
ceurse-of any examination conducted under
this rule (whether conducted with or without
the defendant’s consent), no testimony by the
expert based on the statement, and no other
fruits of the statement may be admitted into
evidence against the defendant in any
criminal proceeding except on an issue

ing mental condition on which the
defendant has introduced evidence.

@

A1

Rg‘qlédt A/é/

®
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(d) Failure to Comply. If there is a failure to give notice (d) Failure to Comply. If the defendant fails to give I

when required by subdivision (b) of this rule or to submit to notice under Rule 12.2(b) or does not submit to an
an examination when ordered under subdivision (c) of this examination when ordered under Rule 12.2(c), the
rule, the court may exclude the testimony of any expert court may exclude any expert evidence from the

| witness offered by the defendant on the issue of the defendant on the issue of the defendant’s mental

| defendant’s guilt. disease, mental defect, or any other mental ']

condition bearing on the defendant’s guilt.

(¢) Inadmissibility of Withdrawn Intention. Evidence of | (€) Inadmissibility of Withdrawn Intention:>——

an intention as to which notice was given under subdivision Evidence of an intentief as to which notice was
t (a) or (b), later withdrawn, is not, in any civil or criminal given under Rule 12.2(a) or (b), later withdrawn, is
proceeding, admissible against the person who gave notice not, in any civil or criminal proceeding, admissible
| of the intention. against the person who gave notice of the
mttmtzen"’;

COMMITTEE NOTE (Comprpe /2.1CF).)

The language of Rule 12.2 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended
" to be stylistic only.

REPORTER'’S NOTES

In publishing the "style” changes to the Federal Rules of Criminal Procedure, the Committee decided to
publish separately any rule that includes what it considered at least one major substantive change. The purpose for
this separate publication is to highlight for the bench and the bar any proposed amendments that the Committee
believes will result in significant changes in current practice. Rule 12.2 is one of those rules. Although this version
of Rule 12.2 contains only "style" changes, another version of the rule is being published simultaneously in a
separate pamphlet. That version of Rule 12.2 includes five significant amendments.
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Rule 12.3. Notice of ¥

blic-Authority Defense

Rule 12.3. Notice of Defense Based upon Public Authority

—

(a) Notice by Defendant; Government Response; (a) @Det‘ense and Disclosure of Witnesses.
Disclosure of Witnesses. —the_

(1) Defendant’s Notice and Government’s
Response. A defendant intending to claim a defense
of actual or believed exercise of public authority on
behalf of a law enforcement or Federal intelligence
agency at the time of the alleged offense shall, within
the time provided for the filing of pretrial motions or
at such later time as the court may direct, serve upon
the attorney for the Government a written notice of
such intention and file a copy of such notice with the
clerk. Such notice shall identify the law enforcement
or Federal intelligence agency and any member of -.
such agency on behalf of which and the period of time
in which the defendant claims the actual or believed
exercise of public authority occurred. If the notice
identifies a Federal intelligence agency, the copy filed
with the clerk shall be under seal. Within ten days
after receiving the defendant’s notice, but in no event
less than twenty days before the trial, the attorney for
the Government shall serve upon the defendant or the
defendant’s attorney a written response which shall
admit or deny that the defendant exercised the public
authority identified in the defendant’s notice.

<—’T ;a b A
% Fedween
2(;43&& And \/za{;,)

(1) Notice in General./)defendant whe intends

to assert a defense of actual or believed
exercise of public authority on behalf of a
law-enforcement agency or federal
intelligence agency at the time of the alleged

5 TAt. ’g_ﬁ'ense must so notify an attorney for the

4 %i/vah»/ government in writing and must file a copy of
the notice with the clerk within the time
provided for filing a pretrial motion, or at any
later time the court directs. The notice filed
with the clerk must be under seal if the notice
identifies a federal intelligence agency under

| horitythe defendant ctai I

acted— 45 /he Sowlle oH«.&Q
St ho 4‘:;_721

Contents of Notice. The notice must contain

the following information:

@

the law-enforcement agency or federal
intelligence agency involved;

(A)

the agency member on whose behalf th
defendant claims to have acted; and

(®)

the time during which the defendant
claims to have acted with public
authority.

The .
Response to[Notice. An attorney for the
government must serve a written response or
the defendant or the defendant’s attorney
within 10 days after receiving the defendant’
notice, but no later than 20 days before trial.
The response must admit or deny that the
defendant exercised the public authority
identified in the defendant’s notice.

©

&)
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* (2) Disclosure of Witnesses, At the time that the
Government serves its response to the notice or
thereafter, but in no event less than twenty days
before trial, the attorney for the Government may
serve upon the defendant or the defendant’s attorney a
written demand for the names and addresses of the
witnesses, if any, upon whom the defendant intends to
rely in establishing the defense identified in the
notice. Within seven days after receiving the
Government’s demand, the defendant shall serve upon
the attorney for the Government a written statement
of the names and addresses of any such witnesses.
Within seven days after receiving the defendant’s
written statement, the attorney for the Government
shall serve upon the defendant or the defendant’s
attorney a written statement of the names and
addresses of the witnesses, if any, upon whom the
Government intends to rely in opposing the defense -
identified in the notice.

(Lu e 26 mol

CoNS &1 ‘?_/(7'— /“'W/ZI >
L .

—

(4) Disclosing Witnesses.
e
(A) Government's Request An attorney for
the government may request in writing
that the defendant disclose the name,
address, and telephone number of each
witness the defendant intends to rely on
to establish a public-authority defense.
The attorney for the government may
serve the request when the government
serves its response to the defendant’s
notice under Rule 12.3(a

or later,
but must serve the requestTio later than
20 days before trial.

(B) Defendant’s Response. Within 7 days
after receiving the government’s
request, the defendant must serve on as- |j;
attorney for the government a written
statement of the name, address, and
telephone number of each witness.

(C) Government's Reply. Within 7 days
after receiving the defendant’s
statement, the attorney for the
government must serve on the
defendant or the defendant’s attorney a
written statement of the name, address,
and telephone number of each witness
the government intends to rely on to
oppose the defendant’s public-authority
defense.

N ) Iy,

(3) Additional Time. If good cause is shown, the
court may allow a party additional time to comply
with any obligation imposed by this rule.

\\\ (5) Additional Time. The court may)é'or good"
Y ) /_ﬂuie,allow a party additional tim: ; comply
&

with this rule.

(b) Continuing Duty to Disclose. If, prior to or during trial,

a party learns of any additional witness whose identity, if

known, should have been included in the written statement

furnished under subdivision (a)(2) of this rule, that party

shall promptly notify in writing the other party or the other

party’s attorney of the name and address of any such
witness.

(NO’f'/'N

(b) Continuing Duty to Disclese. Both é attorney for

the government and the defendant er-the

2 y must promptly disclose in
writing to the other party the name, address, and
- telephone number of any additional witness if:

(1) the disclosing party learns of the witness
before or during trial; and

/2. /(C) Y (2) the witness should have been disclosed under
) Rule 12.3(a)(4) if the disclosing party had
earlier known"of the witness.
b

Page -66-




" 1 (c) Failure to Comply. If a party fails to comply with the
requirements of this rule, the court may exclude the
testimony of any undisclosed witness offered in support of
or in opposition to the defense, or enter such other order as it
deems just under the circumstances. This rule shall not limit
the right of the defendant to testify.

(c)  Failure to Comply. If a party fails to comply with
this rule, the court may exclude the testimony of
any undisclosed witness regarding the public-
authority defense. This rule does not limit the

defendant’s right to testify.

(d) Protective Procedures Unaffected. This rule shall be in
addition to and shall not supersede the authority of the court
to issue appropriate protective orders, or the authority of the
court to order that any pleading be filed under seal.

(d) Protective Procedures Unaffected. This rule does
not limit the court’s authority to issue appropriate

protective orders or to order that any filings be

under seal. A;VTE-NT'-

(e) Inadmissibility of Withdrawn Defense Based upon
Public Authority. Evidence of an intention as to which
notice was given under subdivision (a), later withdrawn, is
not, in any civil or criminal proceeding, admissible against
the person who gave notice of the intention.

(e) Inadmxssnbllxty of Wlthdrawn

. Evidence of an intentien-2-
as to which notice was given under Rule 12.3(a),
later withdrawn, is not, in any civil or criminal

proceeding, admissible against the person who

gave notice of the intentiens ]
COMMITTEE NOTE E(va,bnat 12.1(5))

The language of Rule 12.3 has been amended as part of the general restyling of the Criminal Rules to make them

more easily understood and to make style and terminology consistent throughout the rules. These changes are intended

/./

to be stylistic only, except as noted below.

The Committee considered the issue of whether (as currently provided in Rule 12.3) a defendant could invoke the
defense of public authority on either an actual or believed exercise of public authority. The Committee ultimately
decided that any attempt to provide the defendant with a "right" to assert the defense was not a matter within the purview
of the Committee under the Rules Enabling Act. The Committee decided to retain the current Ianguage, which
recognizes, as a nonsubstantive matter, that if the defendant intends to raise the defense, notice must be given. Thus, the
Committee decided not to make any changes in the current rule regarding the availability of the defense.

Substantive changes have been made in Rule 12.3(a)(4) and 12.3(b). Asin Rule 12.1, the Committee decided to
include in the restyled rulé the requirement that the parties provide the telephone numbers of any witnesses disclosed

under the rule.

<Com}g,q,2.e__ 12 1(F) and J2. 7.(&),)
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Rule 13. Trial Together of Indictments or Informations Rule 13. Joint Trial of Separate Cases
The court may order that separate cases be tried

The court may order two or more indictments or

informations or both to be tried together if the offenses, and | together as though brought in a single indictment or
the defendants if there is more than one, could have been information if all offenses and all defendants could have

joined in a single indictment or information. The procedure been joined in a single indictment or information.
shall be the same as if the prosecution were under such
single indictment or information.

COMMITTEE NOTE

The language of Rule 13 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended

to be stylistic only.
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Rule 14. Relief from Prejudicial Joinder

Rule 14. Relief from Prejudicial Joinder

If it appears that a defendant or the government is
I prejudiced by a joinder of offenses or of defendants in an
indictment or information or by such joinder for trial
together, the court may order an election or separate trials of
counts, grant a severance of defendants or provide whatever
other relief justice requires. In ruling on 2 motion by a
defendant for severance the court may order the attorney for
the government to deliver to the court for inspection in
camera any statements or confessions made by the
defendants which the government intends to introduce in
evidence at the trial. ]
kil

(a)

()

Relief. If the joinder of offenses or defendants in an
indictment, an information, or a consolidation for
trial appears to prejudice a defendant or the
government, the court may order separate trials of
counts, sever the defendants’ trials, or provide any
other relief that justice requires.

Defendant’s Statements. Before ruling on a
defendant’s motion to sever, the court may order the

attorney for the government to deliver to the court
|_—Tor in camera inspection any)defendant’s statements

that the government intend¢ to use as evidence.
- — e

COMMITTEE NOTE

The language of Rule 14 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. ‘These changes are intended

to be stylistic only.

The reference to a defendant’s "confession” in the last sentence of the current rule has been deleted. The
Committee believed that the reference to the "defendant’s statements"” in the amended rule would fairly embrace any

confessions or admissions by a defendant.
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ll Rule 15. Depaositions

(See. 4S(6Y)B) sl
57 (2 (2).)

Rule 15. Depositions ; t |

(a) When Taken. Whenever due to exceptional
circumstances of the case it is in the interest of justice that
the testimony of a prospective witness of a party be taken
and preserved for use at trial, the court may upon motion of
such party and notice to the parties order that testimony of
such witness be taken by deposition and that any designated
book, paper, document, record, recording, or other material
not privileged, be produced at the same time and place. If a
witness is detained pursuant to section 3144 of title 18,
United States Code, the court on written motion of the
witness and upon notice to the parties may direct that the
witness’ deposition be taken. After the deposition has been

subscribed the court may discharge the witness. e

bnpRonrlegte ]

, /—Eamaterial Retprivileged-—=2.__

(a) When Taken.

(1) In General. A party may move thata
prospective witness be deposed in order to
serve testimony for trial. The court may
R grant dueh motion due-to'exceptional < &
circumstances i and in the interest of |
justice. If the court orders the deposition to be
taken, it may also require the deponent to

produce at the deposition any designated book,
paper, document, record, recording, data, or

~+

(2) Detained Material Witness. A witness who is
detained under 18 U.S.C. § 3144 may request
to be deposed by filing a written motion and
giving notice to the parties. The court may
then order that the deposition be taken and
may discharge the witness after the witness has
signed under oath the deposition transcript.

(b) Notice of Taking, The party at whose instance a
deposition is to be taken shall give to every party reasonable
written notice of the time and place for taking the deposition.
The notice shall state the name and address of each person to
be examined. On motion of a party upon whom the notice is
served, the court for cause shown may extend or shorten the
time or change the place for taking the deposition.

(b) Notice.

(1) In General. A party seeking to take a
deposition must give every other party
reasonable written notice of the deposition’s
date and location. The notice must state the
name and address of each deponent. If
requested by a party receiving the notice, the |

co @bhange the

deposition’s date or location.

To the Custodial Officer. A party seeking to
take the deposition must also notify the officer
who has custody of the defendant of the
scheduled date and location.

@)

09

Page -70-



The officer having custody of a defendant shall be notified

l of the time and place set for the examination and shall,
unless the defendant waives in writing the right to be
present, produce the defendant at the examination and keep
the defendant in the presence of the witness during the
examination, unless, after being warned by the court that
disruptive conduct will cause the defendant’s removal from
the place of the taking of the deposition, the defendant
persists in conduct which is such as to justify exclusion from
that place. A defendant not in custody shall have the right to
be present at the examination upon request subject to such
terms as may be fixed by the court, but a failure, absent good
cause shown, to appear after notice and tender of expenses in
accordance with subdivision (c) of this rule shall constitute a
waiver of that right and of any objection to the taking and
use of the deposition based upon that right.

(c) Defendant’s Presence.

(1) Defendant in Custody. The officer who has
custody of the defendant must produce the
defendant at the deposition and keep the
defendant in the witness’s presence during the
examination, unless the defendant:

(A) waives in writing the right to be present;
or

(B) persists in disruptive conduct justifying
exclusion afterithe court has-warmed-the<
defendant that disruptive conduct will
result in the defendant’s exclusion.

(2) Defendant Not in Custody. A defendant who
is not in custody has the right upon request to
be present at the deposition, subject to any
conditions imposed by the court. If the
government tenders the defendant’s expenses
as provided in Rule 15(d) but the defendant
still fails to appear, the defendant — absent
good cause — waives both the right to appear
and any objection to the taking and use of the
deposition based on that right.

(c) Payment of Expenses. Whenever a deposition is taken
at the instance of the government, ar whenever a deposition
is taken at the instance of a defendant who is unable to bear
the expenses of the taking of the deposition, the court may
direct that the expense of travel and subsistence of the
defendant and the defendant’s attorney for attendance at the
examination and the cost of the transcript of the deposition

(d) Expenses. If the deposition was requested by the
governmentjthe court may — or if the defendant is
unable to bear the deposition expensesfthe court y
must — order the government to pay:

1) ény m@nable travel and suﬁsistence' expenses
of the defendant and the defendant’s attorney

shall be paid by the government. to attend the deposition, and
) The_.
@) the deposicion-tramscript costs] P 4 ot Frew
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| Manner "Z"T’:’C““"Z :

(d) How Taken. Subject to such additional conditions as
the court shall provide, a deposition shall be faken and filed
in the manner provided in civil actions except as otherwise
 provided in these rules, provided that (1) in no event shall a
deposition be taken of a party defendant without that
defendant’s consent, and (2) the scope and manner of
examination and cross-examination shall be such as would
be allowed in the trial itself. The government shall make
available to the defendant or the defendant’s counsel for
examination and use at the taking of the deposition any
statement of the witness being deposed which is in the
possession of the government and to which the defendant
would be entitled at the trial.

(©

then. Unless these rules or a court order provide

action, except that:

erwise, a deposition must b filed,.and-it-must-b
taken in the same manner as a deposition in a civil

“Faxen ane|

(1) A defendant may not be deposed without that
defendant’s consent.

(2) The scope and manner of the deposition
examination and cross-examination must be
the same as would be allowed during trial.

(3) The government must provide to the defendan
or the defendant’s attorney, for use at the
deposition, any statement of the deponent in
the government’s possession to which the °
defendant would be entitled at trial.

(e) Use. At the trial or upon any hearing, a part or all of a
deposition, so far as otherwise admissible under the rules of
evidence, may be used as substantive evidence if the witness
is unavailable, as unavailability is defined in Rule 804(a) of
the Federal Rules of Evidence, or the witness gives
testimony at the trial or hearing inconsistent with that
witness’ deposition. Any deposition may also be used by any
party for the purpose of contradicting or impeaching the
testimony of the deponent as a witness. If only a part of a
deposition is offered in evidence by a party, an adverse party

)

Use as Evidence. A party may use all or part of a

- deposition as provided by the Federal Rules of

Evidence.

may require the offering of all of it which is relevant to the C /d/n's fron
part offered and any party may offer other parts. Sl
. M l@a’/' )
\

(f) Objections to Deposition Testimony. Objections to (2) Objections. A party objecting to deposition
deposition testimony or evidence or parts thereof and the testimony or evidence must state the grounds for th
grounds for the objection shall be stated at the time of the objection during the deposition. )
taking of the deposition. B ‘é% A 3’2&% ¢ N—f‘f

(g) Deposition by Agreement Not Precluded. Nothing in (h) Agreed-])epositionaPermitted. The parties may
this rule shall preclude the taking of a deposition, orally or by agreement take and use a deposition with the
upon written questions, or the use of a deposition, by court’s consent.
agreement of the parties with the consent of the court.

COMMITTEE NOTE

The language of Rule 15 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended

to be stylistic only, except as noted below.

In Rule 15(a), the list of materials to be produced has been amended to include the expansive term "data" to reflect
the fact that in an increasingly technological culture, the information may exist in a format not already covered by the
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more conventional list, such as a book or document.

The last portion of current Rule 15(b), dealing with the defendant’s presence at a deposition, has been moved to
amended Rule 15(c). :

Rule 15(d), which addresses the payment of expenses incurred by the defendant and the defendant’s attorney, has
been changed. Under the current rule, if the government requests the deposition, or if the defendant requests the
deposition and is unable to pay for it, the court may direct the government to pay for travel and subsistence expenses for
both the defendant and the defendant's attorney. In either case, the current rule requires the government to pay for the
transcript. Under the amended rule, if the government requested the deposition, the court must require the government
to pay reasonable subsistence and travel expenses and the cost of the deposition transcript. If the defendant is unable to
pay the deposition expenses, the court must order the government to pay reasonable subsistence and travel expenses and
the deposition transcript costs —regardless of who requested the deposition. Although the current rule places no apparent
limits on the amount of funds that should be reimbursed, the Committee believed that insertion of the word "reasonable”
was consistent with current practice.

Rule 15(f) has been revised to more clearly reflect that the admissibility of any deposition taken under the rule is
governed not by the rule itself, but instead by the Federal Rules of Evidence.
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e 16. Discovery and Inspection

e T s o 1f T A T .

Rule 16. Discovery and Inspection

¢ty

(a) Governmental Disclosure of Evidence.

Information Subject to Disclosure.

(A) Statement of Defendant. Upon request of a
defendant the government must disclose to the
defendant and make available for inspection, copying,
or photographing: any relevant written or recorded
statements made by the defendant, or copies thereof,
within the possession, custody, or control of the
government, the existence of which is known, or by the
exercise of due diligence may become known, to the
attorney for the government; that portion of any
written record containing the substance of any relevant
oral statement made by the defendant whether before
or after arrest in response to interrogation by any
person then known to the defendant to be a
government agent; and recorded testimony of the
defendant before a grand jury which relates to the
offense charged. The government must also disclose to
the defendant the substance of any other relevant oral
statement made by the defendant whether before or
after arrest in response to interrogation by any person
then known by the defendant to be a government agent
if the government intends to use that statement at trial.
Upon request of a defendant which is an organization
such as a corporation, partnership, association, or labor
union, the government must disclose to the defendant
any of the foregoing statements made by a person who
the government contends (1) was, at the time of
making the statement, so situated as a director, officer,
employee or agent as to have been able legally to bind
the defendant in respect to the subject of the statement,
or (2) was, at the time of the offense, personally
involved in the alleged conduct constituting the offense
and so situated as a director, officer, employee, or
agent as to have been able legally to bind the defendant
in respect to that alleged conduct in which the person
was involved.

(qiﬁ/ff fine_ /@

(a) Government’s Disclosure.
(1) Information Subject to Disclosure.

(A) Defendant's Oral Statement. Upon
request, the government must disclose to
the defendant the substance of any
relevant oral statement made by the
defendant, before or after arrest, in
response to interrogation by a person the
defendant knew was a government agent
if the government intends to use the
statement at trial.

(B) Defendant’s Written or Recorded

Statement. Upon request, the

government must disclose to the

defendant, and make available for
inspection, copying, or photographing,
all of the following:

(i) any relevant written or recorded
statement by the defendant if:

the statement is within the

We've government’s possession,
duwa 1o custody, or control; and
S Ay
T VEla, (b) the attorney for the
AnNSTea , government knows — or
44 ﬂg,b'L through due diligence could
n 5 ) know — that the statement
'D/ » exists;
Ancl -_—

(ii) the portion of any written record
containing the substance of any
relevant oral statement made before
or after arrest if the defendant made
the statement in response to
interrogation by a person the
defendant knew was a government
agent; and

(iii) the defendant’s recorded testimony
before a grand jury relating to the
charged offense.
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(C) Organizational Defendant. Upon
equest, if the defendant is an
/)rganization, the government must
disclose to the defendant any statement
described in Rule 16(a)(1)(A) and (B) if
the government contends that the person
making the statement:

/
[
!

|
|
|

!
i
H

(i) was legally able to bind the
defendant regarding the subject of
the statement because of that
person’s position as the defendant’s
director, officer, employee, or
agent; or

(i) was personally involved in the
alleged conduct constituting the
offense and was legally able to bind
the defendant regarding that
conduct because of that person’s
position as the defendant’s director,
officer, employee, or agent.

[ (B) Defendant’s Prior Record. Upon request of the

defendant, the government shall furnish to the
defendant such copy of the defendant’s prior criminal
record, if any, as is within the possession, custody, or
control of the government, the existence of which is
known, or by the exercise of due diligence may
become known, to the attorney for the government.

(D) Defendant’s Prior Record. Upon

quest, the government must furnish the
defendant with a copy of the defendant’s
prior criminal record that is within the
government’s possession, custody, or
control if the attorney for the
government knows — or through due
diligence could know — that the record
exists.

(C) Documents and Tangible Objects. Upon request
of the defendant the government shall permit the
defendant to inspect and copy or photograph books,
papers, documents, photographs, tangible objects,
buildings or places, or copies or portions thereof,
which are within the possession, custody or control of
the government, and which are material to the
preparation of the defendant’s defense or are intended
for use by the government as evidence in chief at the
trial, or were obtained from or belong to the defendant.

(why

Now ?)

/AB.E}ﬂAP.//gr,

(E) Documents and Objects. Upon the-

’s request, the government
must permit the defendant to inspect and
copy, or photograph books, papers,
documents, data, photographs, tangible
objects, buildings or places, or copies or
portions of any of these items, if the item
is within the government’s possession,
custody, or control, and:

(i) the item is material to the

+ __—preparation-of the defense;

(ii) the government intends to use the
item in its case-in-chief at trial; or

(iii) the item was obtained from or
belongs to the defendant.
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(D) Reports of Examinations and Tests. Upon
request of a defendant the government shall permit the
defendant to inspect and copy or photograph any
results or reports of physical or mental examinations,
and of scientific tests or experiments, or copies thereof,
which are within the possession, custody, or control of
the government, the existence of which is known, or by
the exercise of due diligence may become known, to
the attorney for the government, and which are
material to the preparation of the defense or are
intended for use by the government as evidence in
chief at the trial.

(F) Reports of Examinations and Tests.

Upon request, the government must
permit a defendant to inspect and copy,
or photograph the results or reports of
any physical or mental examination and
of any scientific test or experiment if:

(i) the item is within the government’s
possession, custody, or control;

(ii) the attorney for the government
knows — or through due diligence
could know — that the item exists;
and

(iif) the item is material to the

—— preparation-of the defense or the

Prepag, &y  government intends to use the item

in its case-in-chief at trial.

(E) Expert Witnesses. At the defendant’s request, the
government shall disclose to the defendant a written
summary of testimony that the government intends to
use under Rules 702, 703, or 705 of the Federal Rules
of Evidence during its case in chief at trial. If the
government requests discovery under subdivision
(b)Y 1)(C)(ii) of this rule and the defendant complies,
the government shall, at the defendant’s request,
disclose to the defendant a written summary of
testimony the government intends to use under Rules
702, 703, or 705 as evidence at trial on the issue of the
defendant’s mental condition. The summary provided
under this subdivision shall describe the witnesses’
opinions, the bases and the reasons for those opinions,

and the witnesses’ qualifications.

(G) Expert Testimony. Upon request, the o

government must give t6the defendant a
written summary of any testimony the
government intends to use in its case-in-
chief at trial under Federal Rules of
Evidence 702, 703, or 705. The
summary must describe the witness’s
opinions, the bases and reasons for those
opinions, and the witness’s
qualifications.

(2) Information Not Subject to Disclosure. Except as

provided in paragraphs (A), (B), (D), and (E) of subdivision

(a)(1), this rule does not authorize the discovery or
inspection of reports, memoranda, or other internal
government documents made by the attorney for the

government or any other government agent investigating or

prosecuting the case. Nor does the rule authorize the

discovery or inspection of statements made by government

witnesses or prospective government witnesses except as
provided in 18 U.S.C. § 3500.

/1 vEsty

3.41/3

(2) Information Not Subject to Disclosure.

Except as Rule 16(a)(1) provides otherwise,
this rule does not authorize the discovery or
inspection of reports, memoranda, or other
internal government documents made by the
attorney for the government or other
government agent in connection with the
nvestigation or f e case. Nor
does this rule authorize the discovery or
inspection of statements made by prospective
government witnesses except as provided in 1¢
U.S.C. § 3500.
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(3) Grand Jury Transcripts. Except as provided in Rules
6, 12(i) and 26.2, and subdivision (a)(1)(A) of this rule, these
rules do not relate to discovery or inspection of recorded
proceedings of a grand jury. -

(3) Grand Jury Transcripts. This rule does not
apply to the discovery or inspection of a grand
jury’s recorded proceedings, except as
provided in Rules 6, 12(h), 16(a)(1), and 26.2.

[(4) Failure to Call Witness.] (Deleted Dec. 12, 1975)

(b) The Defendant’s Disclosure of Evidence.
(1) Information Subject to Disclosure.

(A) Documents and Tangible Objects. If the defendant
requests disclosure under subdivision (a)}(1)(C) or (D) of this
rule, upon compliance with such request by the government,
the defendant, on request of the government, shall permit the
government to inspect and copy or photograph books,
papers, documents, photographs, tangible objects, or copies
or portions thereof, which are within the possession,
custody, or control of the defendant and which the defendant
intends to introduce as evidence in chief at the trial.

(b) Defendant’s Disclosure.
(1) Information Subject to Disclosure.

(A) Documents and Objects. If the defendant

requests disclosure under Rule
16(a)(1)(E e government

{ g,ggﬂ Yoy complies, then the defendant must
~The— permit the government, upon request, to
AnK " inspect and copy, or photograph books,
7o T, 5— papers, documents, data, photographs,

tangible objects, buildings or places, or
copies or portions of any of these items,
if:

(i) the item is within the defendant’s
possession, custody, or control; and

(i) the defendant intends to use the
item in the defendant’s case-in-
chief at trial.

(B) Reports of Examinations and Tests. If the defendant
requests disclosure under subdivision (a)(1)(C) or (D) of this
rule, upon compliance with such request by the government,
the defendant, on request of the government, shall permit the
government to inspect and copy or photograph any results or
reports of physical or mental examinations and of scientific
tests or experiments made in connection with the particular
case, or copies thereof, within the possession or control of
I the defendant, which the defendant intends to introduce as
evidence in chief at the trial or which were prepared by a
witness whom the defendant intends to call at the trial when
the results or reports relate to that witness’ testimony.

(B) Reports of Examinations and Tests. If
the defendant requests disclosure under
Rule 16(a)(1)(F), then upon compliance
and the government’s request, the
defendant must permit the government
to inspect and copy, or photograph the
results or reports of any physical or
mental examination and of any scientific
test or experiment if:

(i) the item is within the defendant’s
possession, custody, or control; and

the defendant intends to use the
item in the defendant’s case-in-
chief at trial, or intends to call the
witness who prepared the report
and the report relates tothe
witness’s testimony.

(i)

@
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(C) Expert Witnesses. Under the following circumstances,
the defendant shall, at the government’s request, disclose to
the government a written summary of testimony that the
defendant intends to use under Rules 702, 703, or 705 of the
Federal Rules of Evidence as evidence at trial: (i) if the
defendant requests disclosure under subdivision (a)(1)(E) of
this rule and the government complies, or (ii) if the
defendant has given notice under Rule 12.2(b) of an intent to
present expert testimony on the defendant’s mental
condition. This summary shall describe the witnesses’
opinions, the bases and reasons for those opinions, and the
witnesses’ qualifications.

(C) Expert Testimany. If the defendant

requests disclosure under Rule
16(a)(1)(G), then upon compliance and
the government’s request, the defendant
must give the government a written
summary of any testimony the defendant
intends to use as evidence at trial under
Federal Rules of Evidence 702, 703, or
705. The summary must describe the
witness’s opinions, the bases and reasons
for these opinions, and the witness’s
qualifications.

(2) Information Not Subject To Disclosure. Except as to
scientific or medical reports, this subdivision does not
authorize the discovery or inspection of reports, memoranda,
or other internal defense documents made by the defendant,
or the defendant’s attorneys or agents in connection with the
investigation or defense of the case, or of statements made
by the defendant, or by government or defense witnesses, or
by prospective government or defense witnesses, to the
defendant, the defendant’s agents or attorneys.

(2) Information Not Subject to Disclosure.
Except for scientific or medical reports, Rule
16(b)(1) does not authorize discovery or
inspection of:

(A) reports, memoranda, or other documents

(B)

made by the defendant, or the
defendant’s attorney or agent, during the
case’s investigation or defense; or

a statement made to the defendant, or the
defendant’s attorney or agent, by:

(i) the defendant;

(ii) a government or defense witness;
or

(iii) a prospective government or
defense witness.

n {(3) Failure to Call Witness.] (Deleted Dec. 12, 1975)

(c) Continuing Duty to Disclose. If, prior to or during trial,
a party discovers additional evidence or material previously
requested or ordered, which is subject to discovery or
inspection under this rule, such party shall promptly notify
the other party or that other party’s attorney or the court of
the existence of the additional evidence or material.

(¢) Continuning Duty to Disclose. A party who
discovers additional evidence or material before or
during trial must promptly disclose its existence to
the other party or the court, if:

(8))

@)

the evidence or material is subject to discovery
or inspection under this rule; and

the other party previously requested, or the
court ordered, its production.

d
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(d) Regulation of Discovery. (d) Regulating Discovery.
(1) Protective and Modifying Orders. Upon a

sufficient showing the court may at any time order that (1) Protective and Modifying Orders. At any time
the discovery or inspection be denied, restricted, or the court may for good cause,deny, restrict, or
deferred, or make such other order as is appropriate. defer discovery or inspection, or grant other
Upon motion by a party, the court may permit the party appropriate relief. The court may permit a

to make such showing, in whole or in part, in the form party to show good cause by a written

of a written statement to be inspected by the judge statement that the court will inspect ex parte. If
alone. If the court enters an order granting relief relief is granted, the court must preserve the
following such an ex parte showing, the entire text of entire text of the party’s statement under seal.

the party’s statement shall be sealed and preserved in
the records of the court to be made available to the
appellate court in the event of an appeal.

(2) Failure To Comply With a Request. If at any (2) Failure to Comply. If a party fails to comply
time during the course of proceedings it is brought to with , the court may:

the attention of the court that a party has failed to
comply with this rule, the court may order such party HW (A) order that party to permit the discovery

to permit the discovery or inspection, grant a Sewed s or inspection; specify its time, place, and
continuance, or prohibit the party from introducing manner; and prescribe other just terms
evidence not disclosed, or it may enter such other order and conditions;
as it deems just under the circumstances. The court rl
may specify the time, place and manner of making the (B) grant a continuance;
discovery and inspection and may prescribe such terms- .
and conditions as are just. e (C) prohibit that party from introducing the
- // undisclosed evidence; or
(l” & ARt ol (D) enter any other order that is just under
Co nsecTenT paboll | Ve, ) the circumstances.

(e) Alibi Witnesses. Discovery of alibi witnesses is
governed by Rule 12.1.

—
— —

COMMITTEE NOTE

The language of Rule 16 has been amended as part of the general restyling of the Criminal Rules to make them
. more easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic only, except as noted below.

Current Rule 16(a)(1)(A) is now located in Rule 16(a)(1)(A), (B), and (C). Current Rule 16(a)(1)(B), (C), (D), and
(E) have been relettered.

Amended Rule 16(b)(1)(B) includes a change that may be substantive in nature. Rule 16(a)(1)(E) and 16(a)(1)(F)
require production of specified information if the government intends to "use" the information "in its case-in-chief at
trial.” The Committee believed that the language in revised Rule 16(b)(1)(B), which deals with a defendant's disclosure
of information to the government, should track the similar language in revised Rule 16(a)(1). In Rule 16(b)(1XB)(i),
the Committee changed the current provision which reads: "the defendant intends to infroduce as evidence" to the
ndefendant intends to use the item . .." The Committee recognized that this might constitute a substantive change inthe
rule but believed that it was a necessary conforming chapge with the provisions in Rule16(a)(1)(E) and (F), noted supra,
regarding use of evidence by the government.
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In amended Rule 16(d)(1), the last phrase in the current subdivision — which refers to a possible appeal of the
court’s discovery order — has been deleted. In the Committee’s view, no substantive change results from that deletion.
The language is unnecessary because the court, regardless of whether there is an appeal, will have maintained the record.

Finally, current Rule 16(e), which addresses the topic of notice of alibi witnesses, has been deleted as being
unnecessarily duplicative of Rule 12.1.
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| Rule 17. Subpoena

Tor AHendanct ¢
o Wetwewnt/

Rule 17. Subpoena

(a) For Attendance of Witnesses; Form; Issuance. A
subpoena shall be issued by the clerk under the seal of the
court. It shall state the name of the court and the title, if any,
of the proceeding, and shall command each person to whom

| it is directed to attend and give testimony at the time and

| place specified therein. The clerk shall issue a subpoena,

| signed and sealed but otherwise in blank to a party

K requesting it, who shall fill in the blanks before it is served.

| A subpoena shall be issued by a United States magistrate

| judge in a proceeding before that magistrate judge, but it
need not be under the seal of the court.

(a) Gontent/A subpoena must state the court’s name
and the title of the proceeding, include the seal of

Musi-the court, and Eommand the witness to attend and
testify at the time and place the subpoena specifies.
The clerk must issue a blank subpoena — signed anc
sealed — to the party requesting it@d that party\
must fill in the blanks before the Subpoenais
served.

(b) Defendants Unable to Pay. The court shall order at any
1 time that a subpoena be issued for service on a named
witness upon an ex parte application of a defendant upona
| satisfactory showing that the defendant is financially unable
| to pay the fees of the witness and that the presence of the
| witness is necessary to an adequate defense. If the court
| orders the subpoena to be issued, the costs incurred by the
|l process and the fees of the witness so subpoenaed shall be
! paid in the same manner in which similar costs and fees are
| paid in case of a witness subpoenaed in behalf of the
government.

(b) Defendant Unable to Pay. Upon a defendant’s ex

parte application, the court must order that a
subpoena be issued for a2 named witness if the
defendant shows an inability to pay the witness’s
fees and the necessity of the witness’s presence for
an adequate defense. If the court orders a subpoena
to be issued, the process costs and witness fees will
be paid in the same manner as those paid for
witnesses the government subpoenas.

SEsR

(c) For Production of Documentary Evidence and of
Objects. A subpoena may also command the person to
whom it is directed to produce the books, papers, documents
or other objects designated therein. The court on motion
made promptly may quash or modify the subpoena if
compliance would be unreasonable or oppressive. The court
may direct that books, papers, documents or objects
designated in the subpoena be produced before the court at a
time prior to the trial or prior to the time when they are to be
offered in evidence and may upon their production permit
the books, papers, documents or objects or portions thereof
to be inspected by the parties and their attorneys.

(c) [ Producing Documents and Objects.
aN G-ENcRAL
(1) | A'subpoena may order the witness to produce
any books, papers, documents, data, or other
objects the subpoena designates. The court
may direct the witness to produce the
designated items in court before trial or before
they are to be offered in evidence. When the
items arrive, the court may permit the parties
and their attorneys to inspect all or part of
them. -
QuAShing oR Mrdifif g dhe

(2) 5 On motion made promptly, the court may

quash or modify the subpoena if complian

would be unreasonable or oppressive.

a——

Scbfoza,

(e s e ALL g Ay e AS—A'df’fYa/,_ AT Ve

Cy, (2, (3) e

ve.l.>
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| (@) Service. A subpoena may be served by the marshal, by a | (d) Service. A mar. shal,kieputy marshal, or any

deputy marshal or by any other person who is not a party and nonparty who is at least 18 years old[jmay serve a |
who is not less than 18 years of age. Service of a subpoena subpoena. The server must deliver a copy of the |
shall be made by delivering a copy thereof to the person subpoena to the witness and must tender to the ‘
named and by tendering to that person the fee for 1 day’s witness one day’s witness-attendance fee and the
attendance and the mileage allowed by law. Fees and legal mileage allowance. The server need not tender
mileage need not be tendered to the witness upon service of the attendance fee or mileage allowance when the
a subpoena issued in behalf of the United States or an officer United States, a federal officer, or a federal agency
or agency thereof. has requested the subpoena. '
(e) Place of Service. (e) Place of Service.
(1) In United States. A subpoena requiring the
attendance of a witness at a hearing or trial may be (1) In the United States. A subpoena requiring a
served at any place within the United States. witness to attend a hearing or trial may be
_ . served at any place within the United States.
(2) Abroad. A subpoena directed to a witness ina
foreign country shall issue under the circumstances and (2) In a Foreign Country. If the witness is in a
in the manner and be served as provided in Title 28, foreign country, 28 U.S.C. § 1783 governs the
U.S.C., § 1783, subpoena’s service.
Fo2- 77\14«4@ A A";Ad’&«://o/\l
() For Taking Depositions; Place of Examination. ® ZDepoﬂaon-Subpm !
(1) Issuance. An order to take a deposition authorizes ]
the issuance by the clerk of the court for the district in (1) Issuance. A court order to take a deposition
which the deposition is to be taken of subpoenas for authorizes the clerk in the district where the
the persons named or described therein. deposition is to be taken to issue a subpoena
for any witness named or described in the
(2) Place. The witness whose deposition is to be taken order.
may be required by subpoena to attend at any place :
designated by the trial court, taking into account the (2) Place. After considering the convenience of
convenience of the witness and the parties. the witness and the parties, the court may

order — and the subpoena may require — the
witness to appear anywhere the court

designates.

(g) Contempt. Failure by any person without adequate (2 Contempt. The court may held in contempt a
excuse to obey a subpoena served upon that person may be witness who, without adequate excuse, disobeys a
deemed a contempt of the court from which the subpoena *subpoena issued by a in that district.
issued or of the court for the district in which it issued if it T ¥ coulT " v
was issued by a United States magistrate judge. & See 1{b)( 2).

(h) Information Not Subject to Subpoena. Statements (h) Information Not Subject to a Subpoena. No party
made by witnesses or prospective witnesses may not be may subpoena a statement of a witness or of a
subpoenaed from the government or the defendant under this prospective witness under this rule. Rule 262
rule, but shall be subject to production only in accordance governs the-productien-ef the statements.

with the provisions of Rule 26.2. - #20 dod nf rE
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COMMITTEE NOTE

The language of Rule 17 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic only, except as noted below.

A potential substantive change has been made in Rule 17(c)(1); the word "data" has been added to the list of matters
that may be subpoenaed. The Committee believed that inserting that term will reflect the fact that in an increasingly
technological culture, the information may exist in a format not already covered by the more conventional list, such as
a book or document. :
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| Rule 17.1. Pretrial Conference

Rule 17.1. Preial Conferece

At any time after the filing of the indictment or information
the court upon motion of any party or upon its own motion
may order one or more conferences to consider such matters
as will promote a fair and expeditious trial. At the
conclusion of a conference the court shall prepare and filea
memorandum of the matters agreed upon. No admissions
made by the defendant or the defendant’s attorney at the
conference shall be used against the defendant unless the A/j
admissions are reduced to writing and signed by the
defendant and the defendant’s attorney. This rule shall not be
invoked in the case of a defendant who is not represented by
counsel.

On its own, or on a party’s motion, the court may
hold one or more pretrial conferences to promote a fair
and expeditious trial. When a conference ends, the court
must prepare and file a memorandum of any matters
agreed to during the conference. The government may not
use any statement made during the conference by the
defendant or the defendant’s attorney unless it is in
writing and)signed by the defendant and the defendant’s
attorney.

w

COMMITTEE NOTE

The language of Rule 17.1 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended

to be stylistic only, except as noted below.

Current Rule 17.1 prohibits the court from holding a pretrial conference where the defendant is not represented by
counsel. It is unclear whether this would bar such a conference when the defendant invokes the constitutional right to
self-representation. See Farettav. California, 422 U.S. 806 (1975). The amended version makes clear that a pretrial
conference may be held in these circumstances. Moreover, the Committee believed that pretrial conferences might be
particularly useful in those cases where the defendant is proceeding pro se.
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" V. VENUE TITLE V. VENUE

Rule 18. Place of Prosecution and Trial Rule 18. Place of Prosecution and Trial

Except as otherwise permitted by statute or by these rules, Unless a statute or these rules permit otherwise, the
the prosecution shall be had in a district in which the offense | government must prosecute an offense in a district-ir
was committed. The court shall fix the place of trial within ieh the offense was committed. The court must set the

the district with due regard to the convenience of the
defendant and the witnesses and the prompt administratio
of justice.

place of trial within the district with due regard for the
convenience of the defendant and the witnesses, and the
prompt administration of justice.

WheRs.  COMMITTEE NOTE
(sec & (DR)(E) 4 ofieras)
The language of Rule 18 has been amended as part of the general restyling of the Criminal Rules to make them

more easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic only. .

Rule 19. [Rescinded.] Resc Vi)
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TIPS B

Rule 20. Transfer From the District for Plea and
Sentence

e e e et

Rule 20. Transfer for Plea and Sentence

() Indictment or Information Pending. A defendant
arrested, held, or present in a district other than that in which
an indictment or information is pending against that
defendant may state in writing a wish to plead guilty or nolo
contendere, to waive trial in the district in which the
indictment or information is pending, and to consent to
disposition of the case in the district in which that defendant
was arTested, held, or present, subject to the approval of the
United States attorney for each district. Upon receipt of the
defendant’s statement and of the written approval of the
United States attorneys, the clerk of the court in which the
indictment or information is pending shall transmit the
papers in the proceeding or certified copies thereof to the
clerk of the court for the district in which the defendant is
arrested, held, or present, and the prosecution shall continue
in that district.

(a) Consent to Transfer. A prosecution may be
transferred from the district where the indictment or
information is pending, or from which a warrant on
a complaint has been issued, to the district where
the defendant is arrested, held, or present, if:

(1) the defendant states in writing a wish to plead
guilty or nolo contendere and to waive trial in
the district where the indictment, information, |
or complaint is pending, consents in writing to
the court’s disposing of the case in the
transferee district, and files the statement in
the transferee district; and

(2) the United States attorneys in both districts

approve the transfer in writing.
(b) Clerk’s Duties. After receiving the defendant’s
statement and the required approvals, the clerk
where the indictment, information, or complaint is
pending must send the file, or a certified copy, to
the clerk in the transferee district.

(b) Indictment or Information Not Pending. A defendant
arrested, held, or present, in a district other than the district
in which a complaint is pending against that defendant may
state in writing 2 wish to plead guilty or nolo contendere, to
waive venue and trial in the district in which the warrant was
issued, and to consent to disposition of the case in the
district in which that defendant was arrested, held, or
present, subject to the approval of the United States attorney
for each district. Upon filing the written waiver of venue in
the district in which the defendant is present, the prosecution
may proceed as if venue were in such district.

(¢) Effect of Not Guilty Plea. If after the proceeding has
been transferred pursuant to subdivision (a) or (b) of this
rule the defendant pleads not guilty, the clerk shall retun the
papers to the court in which the prosecution was
commenced, and the proceeding shall be restored to the
docket of that court. The defendant’s statement that the
defendant wishes to plead guilty or nolo contendere shall not
be used against that defendant.

() Effect of a Not Guilty Plea. If the defendant

pleads not guilty after the case has been transferred
undthe clerk must return the papers t
the, €ourt where the prosecution began, and that

must restore the proceeding to its docket. The
defendant’s statement that the defendant wished to
plead guilty or nolo contendere is not, in any civil
or criminal proceeding, admissible against the
defendant.
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(d) Juveniles. A juvenile (as defined in 13 U.S.C. § 5031)
who is arrested, held, or present in a district other than that
in which the juvenile is alleged to have committed an act in
violation of a law of the United States not punishable by
death or life imprisonment may, after having been advised
by counsel and with the approval of the court and the United
States attorney for each district, consent to be proceeded
against as a juvenile delinquent in the district in which the
juvenile is arrested, held, or present. The consent shall be
given in writing before the court but only after the court has
apprised the juvenile of the juvenile’s rights, including the
right to be returned to the district in which the juvenile is
alleged to have committed the act, and of the consequences
of such consent.

|

L~
( Con[mﬁ.e,
20 (b).)

o,

(d) Juveniles.

(1) Consent to Transfer. A juvenile, as defined in

18 U.S.C. § 5031, may be proceeded against as
a juvenile delinquent in the district where the
juvenile is arrested, held, or present, if:

(A) the alleged offense that occurred in the

®)
©

™)

(E)

(F)

other district is not punishable by death
or life imprisonment;

an attorney has advised the juvenile;

the court has informed the juvenile of
the juvenile’s rights — including the
right to be returned to the district where
the offense allegedly occurred — and the
consequences of waiving those rights;

the juvenile, after receiving the court’s
information about rights, consents in
writing to be proceeded against in the
transferee district, and files the consent
in the transferee district;

the United States attorneys for both
districts approve the transfer in writing;
and

the transferee court approves the
transfer.

2) Clerk’s Duties. After receiving the juvenile’s

written consent and the required approvals, the
clerk where the indictmenDer informatior(;[or_l
complaint is pending or where the allege .
offense occurred must send the file, ora
certified copy, to the clerk in the transferee
district.

COMMITTEE NOTE

The language of Rule 20 has been amended as part of

the general restyling of the Criminal Rules to make them

more easily understood and to make style and terminology consistent throughout the rules. These changes are intended

to be stylistic only, except as noted below.
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New Rule 20(d)(2) applies to juvenile cases and has been added to parallel a similar provision in new Rule
20(b). The new provision provides that after the court has determined that the provisions in Rule 20(d)(1) have been
completed and the transfer is approved, the file (or certified copy) must be transmitted from the original court to the

transferee court. .
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Rule 21. Transfer From the District for Trial

Rule 21. Transfer for Trial ( A4, anst

(a) For Prejudice in the District. The court upon motion of
the defendant shall transfer the proceeding as to that
defendant to another district whether or not such district is
specified in the defendant’s motion if the court is satisfied
that there exists in the district where the prosecution is
pending so great a prejudice against the defendant that the
defendant cannot obtain a fair and impartial trial at any place
fixed by law for holding court in that district.

(a) For Prejudice. Upon the defendan}’s motion, the
court must transfer the proceeding that
defendant to another district if the court is satisfied
that so great a prejudice against the defendant exists
in the transferring district that the defendant cannot
obtain a fair and impartial trial there.

(b) Transfer in Other Cases. For the convenience of
parties and witnesses, and in the interest of justice, the court
upon motion of the defendant may transfer the proceeding as
to that defendant or any one or more of the counts thereof to
another district.

A 3A/)vs1-- -

(b) For Convenience. Upon the defendant’s motion,
the court may transfer the proceeding, or one or
more counts, that defendant to another district
for the convenience of the parties and witnesses and

in the interest of justice. - <ye_ prn Des/

(¢) Proceedings on Transfer. When a transfer is ordered
the clerk shall transmit to the clerk of the court to which the
proceeding is transferred all papers in the proceeding or

shall continue in that district.

duplicates thereof and any bail taken, and the prosecution/

/
© W When the court orders a

transfer, the clerk must send to the transferee
district the filejor a certified copy of it and any bail
taken. The prosecution will then continue in the
transferee district.

s

(Co/‘l,é/a RE

b
2ol ) 4 (‘d)@) ) any other tim: the court or these rules prescribe.

(d) Time to File a Motion to Transfer. A motion to
transfer may be made at or before arraignment or at

COMMITTEE NOTE

The language of Rule 21 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended

to be stylistic only.

Amended Rule 21(d) consists of what was formerly Rule 22. The Committee believed that the substance of Rule
22, which addressed the issue of the timing of motions to transfer, was more appropriate for inclusion in Rule 21.
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[Rule 22. Time of

A motion to transfer under these rules may be made at or

before arraignment or at such other time as the court or these
rules may prescribe.

COMMITTEE NOTE

Rule 22 has been abrogated. The substance of the rule is now located in Rule 21(d).
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E VL. TRIAL
Rule 23. Trial by Jury or by the Court Rule 23, Jury or Nonjury Trial -
(a) Trial by Jury. Cases required to be tried by jury shall (a) Jury Trial, If the defendant is entitled to a juryﬂ
be so tried unless the defendant waives a jury trial in writing trial, the trial must be by jury unless:
with the approval of the court and the consent of the
government. . (1) the defendant waives a jury trial in writing;

(2) the government consents; and

(3) the court approves.

(b) Jury of Less Than Twelve, Juries shall be of 12 but at (b) Jury Size.
any time before verdict the parties may stipulate in writing
with the approval of the court that the jury shall consist of (1) In General. A jury consists of 12 persons
any number less than 12 or that a valid verdict maybe unless this rule provides otherwise,
returned by a jury of less than 12 should the court find it ) :
necessary to excuse one or more jurors for any just cause (2) - Stipulation for a Smalier Jury. At any time
after trial commences. Even absent such stipulation, if the before the verdict, the parties may, with the
court finds it necessary to excuse a juror for just cause after court’s approval, stipulate in writing that:
the jury has retired to consider its verdict, in the discretion of
the court a valid verdict may be returned by the remaining (A) the jury may consist of fewer than 12
11 jurors. persons; or ,

(B) ajury of fewer than 12 persons may
return a verdict if the court finds it
necessary to excuse a juror for good
cause after the trial begins.

(3) Court Order for a Jury of 11. After the jury
has retired to deliberate, the court may
permit a jury of 11 persons to return a
verdict, even without a stipulation by the
parties, if the court finds good cause to
excuse a juror.

(c) Trial Without a Jury. In a case tried without a jury the (c) Nonjury Trial. In a case tried without a jury, the
[ court shall make a general finding and shall in addition, on court must find the defendant guilty or not guilty.
request made before the general finding, find the facts If a party requests before the finding of guilty or
specially. Such findings may be oral. If an opinion or not guilty, the court must state its specific
memorandum of decision is filed, it will be sufficient if the findings of fact in open court or in a written
findings of fact appear therein. decision or opinion.

COMMITTEE NOTE

——
——

The language of Rule 23 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic only.

In current Rule 23(b), the term “just cause" has been replaced with the more familiar term “good cause," that

appears in other rules. No change in substance is intended
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Rule 24. Trial Jurors

ﬂ Rule 24. Trial Jurors -

() Examination. The court may permit the defendant or
the defendant’s attorney and the attorney for the government
to conduct the examination of prospective jurors or may
itself conduct the examination. In the latter event the court
shall permit the defendant or the defendant’s attorney and
the attorney for the government to supplement the
examination by such further inquiry as it deems proper or
shall itself submit to the prospective Jurors such additional
questions by the parties or their attorneys as it deems proper.

(2) Examination.

(1) In General. The court may examine
prospective jurors or may permit the attorneys
for the parties to do so.

(2) Court Examination. If the court examines the
Jurors, it must permit the attorneys for the
parties to:

(A) ask further questions that the court
considers proper; or -

(B) submit further questions that the court
may ask if it considers them proper.

(b) Peremptory Challenges. If the offense charged is
punishable by death, each side is entitled to 20 peremptory
challenges. If the offense charged is punishable by
imprisonment for more than one year, the government is
entitled to 6 peremptory challenges and the defendant or
defendants jointly to 10 peremptory challenges. If the
offense charged is punishable by imprisonment for not more
than one year or by fine or both, each side is entitled to 3
peremptory challenges. If there is more than one defendant,
the court may allow the defendants additional peremptory
challenges and permit them to be exercised separately or
jointly.

(®)

Peremptory Challenges. Each side is entitied to
the number of peremptory challenges to prospective
Jurors specified below. The court may allow
additional peremptory challenges to multiple
defendants, and may allow the defendants to
exercise those challenges separately or jointly.

(1) Capital Case. Each side has 20 peremptory
challenges when the government seeks the
death penality.

(2) Other Felony Case. The government has 6
peremptory challenges and the defendant or
defendants jointly have 10 peremptory
challenges when the defendant is charged with
a crime punishable by imprisonment of more
than one year.

@) Misdemeanor Case. Each side has 3
peremptory challenges when the defendant is
charged with a crime punishable by fine,
imprisonment of one year or less, or both.
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(c) Alternate Jurors.

(1) In General. The court may empanel no more than
6 jurors, in addition to the regular jury, to sit as alternate

(c) Al

(1) In General. The court may impanel up t

W <
ternate Jurors. - X -
S/
¢ o-6~>(
alternate jurors to replace any jurors who are

jurors. An alternate juror, in the order called, shall replace a CAM(o'/' unabie-to perform or who are disqualified from
Juror who becomes or is found to be unable or disqualified to performing their duties.

perform juror duties, Alternate Jurors shall (i) be drawn in

the same manner, (ii) have the same qualifications, (iii) be (2) Procedure.

subject to the same examination and challenges, and (iv) AN

take the same oath as regular jurors. An alternate juror has

the same functions, powers, facilities and privilgges asa // qualifications and be selected and sworn
regular juror. P e in the same manner as any other juror.
/ (B) Alternate jurors replace jurors in the
¢ same sequence in which the alternates
( A Efsew /,g_,;z_) were selected. An alternate juror who
- replaces a juror has the same authority as
the other jurors. lI
s /2 E—-f Ay /.V / I‘V [

(A) ) Alternate jurors must have the same

(2) Peremptory Challenges. In addition to challenges
otherwise provided by law, each side is entitled to 1
additional peremptory challenge if 1 or 2 alternate jurors are
empaneled, 2 additional peremptory challenges if 3 or 4
alternate jurors are empaneled, and 3 additional peremptory
challenges if 5 or 6 alternate jurors are empaneled. The
additional peremptory challenges may be used to remove an
alternate juror only, and the other peremptory challenges
allowed by these rules may not be used to remove an
alternate juror.

(3) Retention of Alternate Jurors. When the jury
retires to consider the verdict, the court in its discretion may
retain the alternate jurors during deliberations. If the court
decides to retain the alternate jurors, it shall ensure that they
do not discuss the case with any other person unless and
until they replace a juror during deliberations. If an alternate
replaces a regular juror after deliberations have begun, the
court shall instruct the jury to begin its deliberations anew.

"]
These Addifron

C-M’//t/g/ec/

&)

“@

T~

f Alternate Jurors. The court may
retain alternate jurors after the jury retires to
deliberate. The court must ensure that a
retained alternate does not discuss the case
with anyone until that alternate replaces a juror
or is discharged. If an alternate replaces a
Juror after deliberations have begun, the court
must instruct the jury to begin its deliberations
anew.

Peremptory Challenges. Each side is entitled
to the number of additional peremptory
challenges to prospective alternate jurors

ich may be used only to
remove alternate jurors.

One or Two Alternates. One additional
peremptory challenge is permitted when
one or two alternates are impaneled.

A)

Three or Four Alternates. Two
additional peremptory challenges are
permitted when three or four alternates
are impaneled.

B

Five or Six Alternates. Three additional
peremptory challenges are permitted
when five or six alternates are
impaneled.

©

@3y
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COMMITTEE NOTE

The language of Rule 24 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic only, except as noted below.

In restyling Rule 24(a), the Committee deleted the language that authorized the defendant to conduct voir dire of
prospective jurors. The Committee believed that the current language was potentially ambiguous and could lead one
incorrectly to conclude that a defendant, represented by counsel, could personally conduct voir dire or additiona] voir
dire. The Committee believed that the intent of the current provision was to permit a defendant to participate personally
in voir dire only if the defendant was acting pro se. Amended Rule 24(a) refers only to attorneys for the parties, i.e., the
defense counsel and the attorney for the government, with the understanding that if the defendant is not represented by
counsel, the court may still, in its discretion, permit the defendant to participate in voir dire. In summary, the Committee
intends no change in practice.

Finally, the rule authorizes the court in multi-defendant cases to grant additional peremptory challenges to the
defendants. If the court does so, the prosecution may request additional challenges in a multi-defendant case, not to
exceed the total number available to the defendants jointly. The court, however, is not required to equalize the number
of challenges where additional challenges are granted to the defendant.
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Rule 25. Judge; Disability -

Rule 25. Judge’s Disability )

(2) During Trial. If by reason of death, sickness or other
disability the judge before whom a Jury trial has commenced
is unable to proceed with the trial, any other judge regularly
sitting in or assigned to the court, upon certifying familiarity
with the record of the trial, may proceed with and finish the
trial,

(a) During Trial. Any judge regularly sitting in or
assigned to the court may complete a jury tria] if:

(1) the judge before whom the trial began cannot
Proceed because of death, sickness, or other
disability; and '

(2) the judge completing the trial certifies
familiarity with the trial record.

(b) After Verdict or Finding of Guilt. If by reason of
absence, death, sickness or other disability the judge before
whom the defendant has been tried is unable to perform the
duties to be performed by the court after a verdict or finding
of guilt, any other judge regularly sitting in or assigned to
the court may perform those duties; but if that judge is
satisfied that a judge who did not preside at the trial cannot
perform those duties or that it is appropriate for any other

reason, that judge may grant a new trial. /
-

v

ol

(b) After a Verdict or Findin
In GensRal
(1) \ After a verdict or finding of guilty, any judge

/ regularly sitting in or assigned to a court may

" complete the court’s duties if the judge who
presided at trial cannot perform those duties
because of absence, death, sickness, or other
disability.

Granting A New Tppe

The successor judge may grant 2 new trial if

satisfied that:

g of Guilty.

/
/

/s

e ——————

(e 1)

(A) ajudge other than the one who presided
at the trial cannot perform the post-trial
duties; or

a new trial is necessary for some other
reason.

®)

m——

—

COMMITTEE NOTE

The language of Rule 25 has been amended as
more easily understood and to make
to be stylistic only.

Rule 25(b)(2) addresses the possibility of a new trial when a
post-trial duties or when the judge determines that there is some
that those reasons must be "appropriate.” The Committee, howe
notions of manifest necessity. No change in meaning or practice is intended.

because that term includes

part of the general restyling of the Criminal Rules to make them
style and terminology consistent throughout the rules. These changes are intended

Judge determines that no other judge coirld perform
other reason for doing so. The current rule indicates
ver, believed that a better term would be "necessary,"
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Rule 26. Taking of Testimony Rule 26. Taking Testimony >
In all trials the testimony of witnesses shall be taken orally In 2 trials(the iestimony of witnesses must be B
in open court, unless otherwise provided by an Act of taken orally in open court, unless otherwise provided by
Congress, or by these rules, the Federal Rules of Evidence, an Act of Congress or by rules adopted under 28 U.S.C.
or other rules adopted by the Supreme Court. §§ 2072-2077.

COMMITTEE NOTE

The language of Rule 26 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic only.

REPORTER’S NOTES

in significant changes in current practice. Rule 26 is one of those rules. This proposed revision of Rule 26 includes only
style changes. Another version of Rule 26, which includes an amendment that would authorize a court to receive
testimony from a remote location, is being published simultaneously in a separate pamphlet.
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Rale 26.1. Determination of Foreign Law Rule 26.1. w-Determination-

A party who intends to raise an issue concerning the law of
a foreign country shall give reasonable written notice. The
court, in determining foreign law, may consider any relevant
material or source, including testimony, whether or not /1
submitted by a party or admissible under the Federa] Rules ~
of Evidence. The court’s determination shall be treated as a
ruling on a question of law.

———

A party intending to raise an issue of foreign law

| must provide the court and all parties with reasonable

written notice. Issues of foreign law are questions of law,

-

but in deciding such issues)a court may consider any
relevant material or source >~ including testimony —
without regard to the Federal Rules of Evidence.

N

COMMITTEE NOTE

The language of Rule 26.1 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended

to be stylistic only.
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Witness Statements

> Writhess %

e ———

Rule 26.2. Pro

ducing a Witness’s Statement

(a) Motion for Production, After a witness other than the
defendant has testified on direct examination, the court; on

——

(@) Motion to Produce. After 3 witness other than the
defendant has testified on direct examination, the

motion of a party who did not call the witness, shall order court, on motion of a party who did not call the

the attorney for the government or the defendant and the . witness, must order attorney for the government

defendant’s attorney, as the case may be, to produce, for the or the defendant and the defendant’s attomey;,@s the

examination and use of the moving party, any statement of case may produce, for the examination and

the witness that is in their possession and that relates to the use of the moving party, any statement of the

subject matter concerning which the witness has testified. ~ witness that is in ¥e possession and that relates to
ThelR the subject matter of the Winesses s testimony.

(b) Production of Entire Statement. If the entire contents
of the statement relate to the subject matter concerning
which the witness has testified, the court shall order that the
statement be delivered to the moving party.

(b) Producing the Entire Statement. If the entire
statement relates to the subject matter of the
witness’s testimony, the court must order that the
statement be delivered to the moving party.,

(c) Production of Excised Statement. If the other party
claims that the statement contains privileged information or
matter that does not relate to the subject matter concerning
which the witness has testified, the court shall order that it
be delivered to the court in camera. Upon inspection, the
court shall excise the portions of the statement that are
privileged or that do not relate to the subject matter
concerning which the witness has testified, and shall order
that the statement, with such material excised, be delivered
to the moving party. Any portion of the statement that is
withheld from the defendant over the defendant’s objection
1must be preserved by the attorney for the government, and, if
L’ the defendant appeals a conviction, must be made available
to the appellate court for the purpose of determining the

correctness of the decision to excise the portion of the
’ statement,

(¢) Producing a Redacted Statement. If the party who
called the witness claims that the statement contains
information that is privileged or does not relate to
the subject matter of the witness’s testimony, the
court must inspect the statement in camera. After
excising any privileged or unrefated portions, the
court must order delivery of the redacted statement
to the moving party. If the defendant objects to an
excision, the court must preserve the entire
statement with the excised portion indicated, under
seal, as part of the record.

(d) Recess for Examination of Statement. Upon delivery
of the statement to the moving party, the court, upon
application of that party, may recess the proceedings so that
counsel may examine the statement and prepare to use it in
the proceedings.

(d) Recess to Eiamine a Statement. The court may
recess the proceedings to allow time for a party to
examine the statement and prepare for its use.

JNoT PRodweing, a 2

(e) Sanction for Failure to-Produce Stitement, If'the
other party elects not to conpty;with an order to delivera
statement to the moving party, the court shall order that the
testimony of the witness be stricken from the ord and that
the trial proceed, or, if it is th attorney for the government
who elects not to comply, shall declare a n?trial if required

(¢) Sanction formmga
Statement. If the party who called the witness ¢
disobeys an order tq produce or-deh statement,

- the court must strike the itness’ testimony from
the record. If-ah attornéy for the fovernment
The disobeys the order, the court st declare a mistrial
if justice so requires.

by the interest of justice.
%&
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(D) Definition. As used in this rule, a "statement” of a
witness means:

(1) a written statement made by the witness that is
signed or otherwise adopted or approved by the
witness;

made by the witness that is recorded
contemporaneously with the making of the oral
statement and that is contained in a stenographic,

mechanical, electrical, or other recording or a
transcription thereof; or

(3) a statement, however taken or recorded, or a

transcription thereof, made by the witness to a grand

jury.

(2) a substantially verbatim recital of an oral statement

(D Definition. As used in this rule, a witness’s
"statement” means:

(1) a written statement that the witness makes and
signs, or otherwise adopts or approves;

(2) asubstantially verbatim, contemporaneously
recorded recital of the witness’s ora} statement
that is contained in any recording or any
transcription of a recording; or

(3 the witness’s statement to a grand jury,
however taken or recorded, or a transcription
of such a statement.

(2) Scope of Rule. This rule applies at a suppression

hearing conducted under Rule 12, at trial under this rule, and

to the extent specified:

(1) in Rule 32(c)(2) at sentencing;

(2) inRule32.1(c)ata hearing to revoke or modify

probation or supervised release;
(3) - in Rule 46(i) at a detention hearing;

(4) in Rule 8 of the Rules Governing Proceedings
under 28 U.S.C. § 2255; and

(5) in Rule 5.1 at a preliminary examination. ‘ under 28 U.S.C. § 2255.

() Scope. This rule applies at trial, at a suppression

hearing under Rule 12, and to the extent specified in
the following rules:

(1) Rule5.1¢h) (preliminary hearing);
(2) Rule 32(h)(2) (sentencing);

() Rule 32.1(e) (hearing to revoke or modify
probation or supervised release);

(49 Rule 46(j) (detention hearing); and

(5 Rule 8 of the Rules Governing Proceedings

— |

COMMITTEE NOTE

The language of Rule 26.2 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended

to be stylistic only, except as noted below.

Current Rule 26.2(c) states that if the court withholds a portion of a statement, over the defendant’s objection,
"the attorney for the government” must preserve the statement. The Committee believed that the better rule would be
for the court to simply seal the entire statement as a part of the record, in the event that there is an appeal.

Also, the terminology in Rule 26.2(c) has been chan

statement instead of an "excised”

Finally, the list of proceedings has been placed in numerical order by rule in Rule 26.2(g).

statement. No change in practice is intended.
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u Rule 26.3. Mistrial

Rule 26.3. Mistrial )

any alternatives,

Before ordering a mistrial, the court shall provide an
opportunity for the government and for each defendant to
comment on the propriety of the order, including whether
each party consents or objects to a mistrial, and to suggest

/6
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Before ordering a mistrial, the court must give each
defendant and the government an opportunity to commen
on the propriety of the order, to state whether that party
consents or objects, and to suggest alternatives.




. ﬂ Rule 27. Proof of Official Record Rale 27. Proof of Official Record

An official record or an entry therein or the lack of such a A party may prove an official record, an entry in
record or entry may be proved in the same manner as in civil

such a record, or the lack of a record or entry in the same
actions. manner as in a civil action.
e .

COMMITTEE NOTE

— . Page -101-



28, Interpre

B

Rule 28. Interpreters

| The court may appoint an interpreter of its own selection

and may fix the reasonable compensation of such interpreter.

Such compensation shall be paid out of funds provided by
law or by the government, as the court may direct.

The court may select, appoint, and fix the
reasonable compensation for an interpreter. The
compensation must be paid from funds provided by law
or by the government, as the court may direct,

COMMITTEE NOTE

The language of Rule 28 has been
easily understood and to make
stylistic only.

amended as part of the

Page -102-

general restyling of the Criminal Rules to make them more
style and terminology consistent throughout the rules. These changes are intended to be
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" Rule 29. Motion for Judgment of Acquittal

Rule 29. Motion foniJudgment of Acquittal

|

|

(a) Motion Before Submission to Jury. Motions for
directed verdict are abolished and motions for judgment of
acquittal shall be used in their place. The court on motion of
a defendant or of its own motion shall order the entry of
Jjudgment of acquittal of one or more offenses charged in the
indictment or information after the evidence on either side is
closed if the evidence is insufficient to sustain a conviction
of such offense or offenses. If the defendant’s motion for
Jjudgment of acquittal at the close of the evidence offered by
the government is not granted, the defendant may offer
evidence without having reserved the right.

@

%m

Y, foa judgment of acquittal at the close of the

Before Submission to the Jury. After the
government closes its evidence or after the close of
all the evidence, the court on the defendant’s
motion must enter a Jjudgment of acquittal of any
which the evidence is insufficient to
sustain a conviction. The court may on its own
consider whether the evidence is insufficient to
sustain a conviction. If the court denies a motion

government’s evidence, the defendant may offer
evidence without having reserved the right to do so.

(b) Reservation of Decision on Motion. The court may "
reserve decision on a motion for judgment of acquittal,
proceed with the trial (where the motion is made before the
close of all the evidence), submit the case to the jury and
decide the motion either before the Jjury retumns a verdict or

)

Reserving Decision. The court may reserve
decision on a motion for judgment of acquittal,
proceed with the trial (where the motion is made
before the close of all the evidence), submit the case
to the jury)and decide the motion either before the

after it returns a verdict of guilty or is discharged without 3 Jury returns a verdict or after it returns a verdict of
having returned a verdict. If the court reserves a decision, it guilty or is discharged without having returned a
must decide the motion on the basis of the evidence at the verdict. If the court reserves decision, it must decide
time the ruling was reserved. the motion on the basis of the evidence at the time
the ruling was reserved.

(c) Motion After Discharge of Jury. If the jury returns a (©) After Jury Verdict or Discharge.
verdict of guilty or is discharged without having returned a Trne é"'{ w Motion o
verdict, a motion for judgment of acquittal may be made or (1) In-Gemeral A defendant may move for
renewed within 7 days after the jury is discharged or within Jjudgment of acquittal, or renew such a motion,
such further time as the court may fix during the 7-day within 7 days afier a guilty verdict or after the
period. If a verdict of guilty is returned the court may on court discharges the jury, whichever is later, or
such motion set aside the verdict and enter judgment of within any other time the court fixes during the
acquittal. If no verdict is returned the court may enter 7-day period.
Jjudgment of acquittal. It shall not be necessary to the making ~Zhe_
of such a motion that a similar motion has been made prior (2) Ruling on Motion. If the jury has returned a
to the submission of the case to the jury. guilty verdict, the court may set aside the

verdict and enter an acquittal. If the jury has

failed to return a verdict, the court may enter

4/ Judgment of acquittal, )
] A Reguepesd

_—

( C' onm ﬁ,q_e_ £ —
(&)awd ()@g))

&/

(3) No Prior Motion/ A defendant is not required
to move fof judgment of acquittal before the
court submits the case to the jury as a
prerequisite for making such a motion after
Jjury discharge.
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{ (d) Same: Conditional Ruling on Grant of Motion, If a
motion for judgment of acquittal after verdict of guilty under
| this Rule is granted, the court shall also determine whether
any motion for a new trial should be granted if the judgment
of acquittal is thereafter vacated or reversed, specifying the
grounds for such determination. If the motion for a new trial

|

| appeal, the new trial shall proceed unless the appellate court

| has otherwise ordered. If such motion has been denied

j conditionally, the appellee on appeal may assert error in that
| denial, and if the judgment is reversed on appeal, subsequent
| proceedings shall be in accordance with the order of the

| appellate court.

e e e

/‘
( 43 REAKS Tige
Ao, to '%,")

(d) Conditional Ruling on a Motion for 2 New Trial.

(1) Motion for a New Trial, If the court enters a
Jjudgment of acquittal after a guilty verdict, the
court must also conditionally determine
whether any motion for a new trial should be

| is granted conditionally, the order thereon does not affect the granted if the judgment of acquittal is later
| finality of the judgment. If the motion for a new trial has vacated or reversed. The court must specify the
been granted conditionally and the judgment is reversed on reasons for that determination,

(2) Finality. The court’s order conditionally
granting a motion for a new trial does not
affect the finality of the Jjudgment of acquitta),
(® Appeal.

(A) Grant of a Motion Jor a New Trial, If the
court conditionally grants a motion for a
new tria\and an appellate court later
reverses the judgment of acquittal, the
trial court must proceed with the new
trial unless the appellate court orders
otherwise.

(B) Denial of a Motion for a New Trial. If
the court conditionally denies a motion
for a new trial, an appellee may assert
that the denial was erroneous. If the
appellate court later reverses the
judgment of acquittal, the trial court
must proceed as the appellate court
directs.

4

stylistic only, except as noted below.

In Rule 29(a), the first sentence abolishing "directed verdicts”
rule continues to recognize that a judge may sua sponte enter a ju

Rule 29(c)(1) addresses the issue of the timing of a motion
that the motion must be made within 7 days
later. That change reflects the fact that in a
may not be discharged until it has complete
to make or renew the motion, if it does so

after a guilty verdict or after the judge discharg
capital case or in a case involving criminal forfe
d its sentencing duties. The court may still set an
within the 7-day period.

has been deleted because it is unnecessary, The
dgment of acquittal.

quittal. The amended rule now includes language
es the jury, whichever occurs
iture, for example, the jury
other time for the defendant

for ac
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29.1. Closing Argnmt

29.1. Closing Argument

argument. The defense shall be permitted to reply. The
prosecution shall then be permitted to reply in rebuttal.

| After the closing of evidence the prosecution shall open the

—

Closing arguments proceed in the following order:
(a) the government argues;

(b) the defense argues; and

(c the government rebuts,

COMMITTEE NOTE

The language of Rule 29.1 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended

to be stylistic only.
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Rule 30. Instructions Rule 30. Jury Instructions

At the close of the evidence or at such earlier time during (@ In General. Any party may request in writing that

the trial as the court reasonably directs, any party may file the court instruct the jury on the law as specified in
written requests that the court instruct the jury on the law as the request, The request must be made at the close
set forth in the requests. At the same time copies of such of the evidence or at any earlier time during the trial
requests shall be furnished to all parties. The court shall that the court reasonably directs. When the request
inform counsel of its proposed action upon the requests prior is made, the requesting party must furnish a copy to
to their arguments to the Jury. The court may instruct the every other party. ‘

jury before or after the arguments are completed or at both
times. No party may assign as error any portion of the charge | (b) Ruling on a Request. The court must inform the

or omission therefrom unless that party objects thereto parties before closing arguments how it intends to
before the jury retires to consider its verdict, stating rule on the requested instructions,
distinctly the matter to which that party objects and the

grounds of the objection. Opportunity shall be given to make (©) Time for Giving Instructions. The court may
the objection out of the hearing of the jury and, on request of instruct the jury before or after the arguments are
any party, out of the presence of the jury. completed, or at both times.

(d) Objections to Instructions. A party who objects to
any portion of the instructions or to a failure to give
| A4 requested jnstruction must inform the court of the

( A N " specific objection and the groundsjfor the objection f|
o A o A e before the jury retires to deliberate. An opportunity
StARrch 4 MAK must be given to object out of the jury’s hearing

TIhese consisten] ¥

and, on request, out of the jury’s presence.

COMMITTEE NOTE

The language of Rule 30 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only, except as noted, below.

Rule 30(d) has been changed to clarify what, if anything, counsel must do to preserve error regarding an instruction
or failure to instruct. The rule retains the requirement of a contemporaneous and specific objection (before the jury retires
todeliberate). Asthe Supreme Court recognized in Jones v. United States, 527U.5.373, 388 (1999), read literally, current
Rule 30 could be construed to bar any appellate review when in fact a court may conduct a limited review under a plain
error standard. The topic of plain error is not addressed in Rule 30 because it is already covered in Rule 52. No change
in practice is intended by the amendment. :

REPORTER’S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to publish
separately any rule that includes what it considered at least one major substantive change. The purpose for this
separate publication is to highlight for the bench and the bar any proposed amendments that the Committee believes
will result in significant changes in current practice. Rule 30 is one of those rules. This proposed revision of Rule 30
includes only proposed style changes. Another version of Rule 30 includes a substantive amendment that would
authorize a court to require the parties to file requests for instructions before trial. That version of Rule 30 is being

published simultaneously in a separate pamphiet. .
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Rule 31. Verdict

Rale 31. Jury Verdict

() Return. The verdict shall be unanimous, [t shall be
returned by the jury to the judge in open court.

(® Return. The jury must return its verdict to a judge
in open court, The verdict must be unanimous.

(b) Several Defendants. If there are two or more
defendants, the jury at any time during its deliberations may
return a verdict or verdicts with respect to a defendant or
defendants as to whom it has agreed; if the jury cannot agree
with respect to all, the defendant or defendants as to whom it
does not agree may be tried again.

(b) Partial Verdicts, Mistrial, and Retrial.

(1) Multiple Defendanss. If there are multiple
defendants, the jury may return a verdict at any
time during its deliberations as to any
defendant aa;e whom it has agreed,

()

(2) Multiple Counts. If the Jury cannot agree on
all counts as to any defendant, the jury may
return a verdict on those counts as-to which it |

o

has agreed.

(3) Mistrial and Retrial, If the Jury cannot agree
on a verdict as to all counts, the court may
on declare a mistri those counts. The

overnment may retry any defendant on any
o,v'/——fm}ﬁo which the jury could not agree.

(c) Conviction of Less Offense. The defendant may be
found guilty of an offense necessarily included in the offense
charged or of an attempt to commit either the offense
charged or an offense necessarily included therein if the
attempt is an offense.

(¢) Lesser Offense or Attempt. A defendant may be
found guilty of any of the following:

(1) an offense necessarily included in the offense
charged;

(2) an attempt to commit the offense charged; or
(3) an attempt to commit an offense necessarily

included in the offense charged, if the attempt
is an offense in its own right.

(d) Poll of Jury. After a verdict is returned but before the
Jury is discharged, the court shall, on a party’s request, or
may on its own motion, poll the Jjurors individually. If the
poll reveals a lack of unanimity, the court may direct the
jury to deliberate further or may declare a mistrial and
discharge the jury.

(d) Jury Poll. After a verdict is returned but before the
Jury is discharged, the court must on a party’s
request, or may on its own, poll the jurors
individually. If the poll reveals a lack of unanimity,
the court may direct the jury to deliberate further or
may declare a mistrial and discharge the jury.

| () Criminat Forfetture. [Abrogatedy

49)—Criminsl Borfoiture thbrogatedi— |
\n\

? Supreme Court approved amendment in April 2000. The amendments take effect on December 1, 2000, unless Congress takes

action otherwise.
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COMMITTEE NOTE

The language of Rule 31 has been amended as part of the gene}al restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only.

Rule 31(b) has been amended to clarify that a jury may return partial verdicts, either as to multiple defendants or
multiple counts, or both. See, e.g., United Statesv. Cunningham, 145F.3d 1385, 1388-89 (D.C. Cir. 1998) (partial verdicts
on multiple defendants and counts). No change in practice is intended. ‘
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VIL. JUDGMENT

TITLE VIL POST-CONVICTION PROCEDURES

Rule 32. Sentence and Judgment

Rule 32. Sentencing and Judgment

(f) Definitions. For purposes of this rule —

(1) "victim" means any individual against whom an

offense has been committed for which a sentence is to

be imposed, but the right of allocution under
subdivision (c)(3)(E) may be exercised instead by —

(A) a parent or legal guardian if the victim is

(B) one or more family members or relatives
designated by the court if the victim
incapacitated;

if such person or persons are present at the
sentencing hearing, regardless of whether the
victim is present; and

physical force against the person or property of
another, or a crime under chapter 109A of title 18,
United States Code.

below the age of eighteen Yyears or incompetent; or

is deceased or

{2) "crime of violence or sexual abuse” means a crime
that involved the use or attempted or threatened use of

(a) Definitions. The following definitions apply under “

(1) "Victim" means an individual against whom
the defendant committed an offense for which
the court will impose sentence, “

(2) "Crime of violence or sexual abuse" means:

(A) acrime that involves the use, attempted
use, or threatened use of physical force
against another’s person or property; or
(B) acrime under 18 US.C. §§ 2241-2243
or §§ 2251-2257.

(a) In General; Time for Sentencing. When a presentence
investigation and report are made under subdivision (b)(1),
sentence should be imposed without unnecessary delay
following completion of the process prescribed by
subdivision (b)(6). The time limits prescribed in subdivision
(b)(6) may be either shortened or lengthened for good cause.

b) Time of Sentencing.

(1) In General The court must impose sentence
without unnecessary delay.

(2) Changing Time Limits. The court may, for
good cause, change any time limits prescribed

in }M; |
Tha Awde

v

—

¢/
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{ (b) Presentence Investigation and Report. (c) Presentence Investigation.
(1) When Made. The probation officer must make a
presentence investigation and submit a report to the (1) Required Investigation,
court before sentence is imposed unless;

(A) the court finds that the information in the (A) InGeneral The probation officer must
record enables it to exercise its sentencing conduct a presentence investigation and
authority meaningfully under 18 U.S.C. § 3553; submit a report to the court before jt
and imposes sentence unless:

(B) the court explains this finding on the record.

Notwithstanding the preceding sentence, a (i) 18Us.C. § 3593(c) or another
presentence investigation and report, or other statute requires otherwise; or
report containing information sufficient for the
court to enter an order of restitution, as the court (ii) the court finds that the information
may direct, shall be required in any case in which in the record enables it to
restitution is required to be ordered. : meaningfully exercise its

' : " sentencing authority under 18

US.C. § 3553, and the court
explains its finding on the record.

(B)  Restitution. If the law requires
restitution, the probation officer must
conduct an investigation and submit a
report that contains sufficient
information for the court to order

restitution.
(2) Presence of Counsel, On request, the defendant’s () Interviewing the Defendant. The probation
H counsel is entitled to notice and a reasonable officer who interviews a defendant as partof a
opportunity to attend any interview of the defendant by . presentence investigation must, on request,
a probation officer in the course of a presentence give the defendant’s attorney notice and a
investigation. reasonable opportunity to attend the interview.

(3) Nondisclosure. The report must not be submitted
to the court or its contents disclosed to anyone unless
the defendant has consented in writing, has pleaded
guilty or nolo contendere, or has been found guilty.
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(4) Contents of the Presentence Report. The
presentence report must contain —

(A) information about the defendant’s history
and characteristics, including any prior criminal
record, financial condition, and any circumstances
that, because they affect the defendant’s behavior,
may be helpful in imposing sentence or in
correctional treatment;

(B) the classification of the offense and of the
defendant under the categories established by the
Sentencing Commission under 28 U.S.C. §
994(a), as the probation officer believes to be
applicable to the defendant’s case; the kinds of
sentence and the sentencing range suggested for
such a category of offense committed by such a
category of defendant as set forth in the
guidelines issued by.the Sentencing Commission
under 28 U.S.C. § 994(a)(1); and the prabation
officer’s explanation of any factors that may
suggest a different sentence — within or without
the applicable guideline — that would be more
appropriate, given all the circumstances;

(C) areference to any pertinent policy statement
issued by the Sentencing Commission under 28
U.S.C. § 994(a)(2);

(d) Presentence Report.

(1) Contents of the Report. The Presentence report
must contain the following information:

(A) the defendant’s history and
characteristics, including:

(i) any prior criminal record;

(i) the defendant’s financial condition;
and

(iif) any circumstances affecting the
defendant’s behavior that may be
_ helpful in imposing sentence or in
correctional treatment;

(B) the kinds of sentences and the sentencing
range provided by the Sentencing
Commission’s guidelines, and the -
probation officer’s explanation of any
factors that may suggest a more
appropriate sentence within or without
an applicable guideline; I

(C) areference to any pertinent Sentencing '
Commission policy statement: J

|

[
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(D) verified information, stated in a
nonargumentative style, containing an assessment
of the financial, social, psychological, and
medical impact on any individual against whom
the offense has been committed;

(E) in appropriate cases, information about the
nature and extent of nonprison programs and
resources available for the defendant;

(F) in appropriate cases, information sufficient
for the court to enter restitution; -

(G) any report and recommendation resulting

from a study ordered by the court under 18 U.S.C.

§ 3552(b); and
(H) any other information required by the court.

(D) verified information, stated in a
nonargumentative style, that assesses the
financial, social, psychological, and
medical impact on any individual against
whom the offense has been committed;

(E) when appropriate, the nature and extent
of nonprison programs and resources
available to the defendant;

(F)  when the law permits the court to order
restitution, information sufficient for
such an order;

(G) if the court orders a study under 18
U.S.C. § 3552(b), any resulting report
and recommendation; and

(H) any other information that the court
requires.

(5) Exclusions. The presentence report must exclude:

(A) any diagnostic opinions that, if disclosed,
might seriously disrupt a program of
rehabilitation;

(B) sources of information obtained upon a
promise of confidentiality; or

(C) any other information that, if disclosed,
might result in harm, physical or otherwise, to the
defendant or other persons.

(2) Exclusions. The presentence report must
exclude the following:

(A) any diagnoses that, if disclosed, might
seriously disrupt a rehabilitation
program;

(B) any sources of information obtained
upon a promise of confidentiality; and

(C) any other information that, if disclosed,
might result in physical or other harm to
the defendant or others.
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(6) Disclosure and Objections.

(A) Not less than 35 days before the sentencing
hearing — unless the defendant waives this
minimum period — the probation officer must
furnish the presentence report to the defendant,
the defendant’s counsel, and the attorney for the
Government. The court may, by local rule or in
individual cases, direct that the probation officer
not disclose the probation officer’s
recommendation, if any, on the sentence.

(e) Disclosing the Report and Recommendation.

(1) Time to Disclose. Unless the defendant has
consented in writing, the probation officer
must not submit a presentence report to the
court or disclose its contents to anyone until
the defendant has pleaded guilty or nolo
contendere, or has been found gixilty.

(2) Minimum Required Notice. The probation
officer must give the presentence report to the
defendant, the defendant’s attorney, and the
attorney for the government at least 35 days
before sentencing unless the defendant waives
this minimum period.

(3) Sentence Recommendation. By local rule or
by order in a case, the court may direct the
probation officer not to disclose to anyone

~ other than the court the officer’s
recommendation on the sentence.

(B) Within 14 days after receiving the
presentence report, the parties shall communicate
in writing to the probation officer, and to each
other, any objections to any material information,

. sentencing classifications, sentencing guideline
- ranges, and policy statements contained in or

omitted from the presentence report. After
receiving objections, the probation officer may
meet with the defendant, the defendant’s attomey,
and the attorney for the Government to discuss
those objections. The probation officer may also
conduct a further investigation and revise the
presentence report as appropriate.

(D Objecting to the Report.

(1) Time to Object. Within 14 days after
receiving the presentence report, the parties
- must state in writing any objections, including
objections to material information, sentencing
guideline ranges, and policy statements
contained in or omitted from the report.

(2) Serving Objections. An objecting pa&y must
provide a copy of its objections to every other
party and to the probation officer.

(3) Action on Objections. After receiving
objections, the probation officer may meet
with the parties to discuss the objections. The
probation officer may then investigate further
and revise the presentence report as 1
appropriate.
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(C) Not later than 7 days before the sentencing
hearing, the probation officer must submit the
presentence report to the court, together with an
addendum setting forth any unresolved
objections, the grounds for those objections, and
the probation officer’s comments on the
objections. At the same time, the probation officer
must furnish the revisions of the presentence
report and the addendum to the defendant, the
defendant’s counsel, and the attorney for the
Government.

(D) Except for any unresolved objection under
subdivision (b)(6)(B), the court may, at the
hearing, accept the presentence report as its
findings of fact. For good cause shown, the court
may allow a new objection to be raised at any
time before imposing sentence.

—

(8) Submitting the Report. At least 7 days before

sentencing, the probation officer must submit to the
court and to the parties the presentence report and
an addendum containing any unresolved objections
the(grounds)for those objections, and the probation
officer’s comments on them.

>
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(c) Sentence.

(1) Sentencing Hearing. At the sentencing hearing,
the court must afford counsel for the defendant and for
the Government an opportunity to comment on the
probation officer’s determinations and on other matters
relating to the appropriate sentence, and must rule on
any unresolved objections in the presentence report.
The court may, in its discretion, permit the parties to
introduce testimony or other evidence on the
objections. For each matter controverted, the court
must make either a finding on the allegation or a
determination that no finding is necessary because the
controverted matter will not be taken into account in,
or will not affect, sentencing. A written record of these
findings and determinations must be appended to any
copy of the presentence report made available to the
Bureau of Prisons.

(2) Production of Statements at Sentencing
Hearing. Rule 26.2(a)-(d) and (f) applies at a
sentencing hearing under this rule. If a party elects not
to comply with an order under Rule 26.2(a) to deliver a
statement to the movant, the court may not consider
the affidavit or testimony of the witness whose
statement is withheld.

L)

Sentencing.
(1) In General. At sentencing, the court:

(A) must verify that the defendant and the
defendant’s attorney have read and
discussed the presentence report and any
addendum to the report;

(B) must give the defendant and the
defendant’s attorney a written summary
of — or summarize in camera — any
information excluded from the

_ presentence report under Rule 32(d)(2)
on which the court will rely in
sentencing, and give them a reasonable
opportunity to comment on that
information;

(C) must allow the parties’ attorneys to

comment on the probation officer’s

determinations and other matters relating
to an appropriate sentence; and

(D) may, for good cause, allow a party to

make a new objection at any time before

sentence is imposed.

(2) Introducing Evidence; Producing Statements.
The court may permit the parties to introduce
evidence on the objections. If a witness

 testifies at sentencing, Rule 26.2(a)-(d) and (f)

applies. If a party a
Rule 26.282) order to produce a witness’s

statement, the court must not consider that

witness’s testimony.
/d 150b Eﬂ,a/

( :}g_g CoNSIsTen
W 1 ¥ 26.2.(4) And
OTht e Pacles

cided in 26.2(4)-)
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|l (3) Imposition of Sentence. Before imposing sentence, the
court must:

(A) verify that the defendant and the defendant’s
counsel have read and discussed the presentence
report made available under subdivision
(b)(6)(A). If the court has received information
excluded from the presentence report under
subdivision (b)(5) the court — in lieu of making
that information available — must summarize it in
writing, if the information will be relied on in
determining sentence.

3 m At sentencing, the
court:

(A) may accept any undisputed portion of
the presentence report as a finding of
fact;

(B) must— for any disputed portion of the
presentence report or other controverted
matter — rule on the dispute or
determine that a ruling is unnecessary
either because the matter will not affect
sentencing, or because the court will not
consider the matter in sentencing; and

(C) must append a copy of the court’s

: determinations under this rule to any
-copy of the presentence report made
available to the Bureau of Prisons.

The court must also give the defendant and the
defendant’s counsel a reasonable opportunity to
comment on that information;

(B) afford defendant’s counsel an opportunity to
speak on behalf of the defendant;

(C) address the defendant personally and
determine whether the defendant wishes to make
a statement and to present any information in
mitigation of the sentence;

" (D) afford the attorney for the Government an

opportunity to speak equivalent to that of the
defendant’s counsel to speak to the court;

(4) Opportunity to Speak.

(A) By a Party. Before imposing sentence,
the court must:

(i) provide the defendant’s attorney an
opportunity to speak on the
defendant’s behalf;

(ii) address the defendant personally in
order to permit the defendant to
speak or present any information to
mitigate the sentence; and

(iii) provide the attorney for the
government an opportunity to speak
equivalent to that of the defendant’s
attorney.
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(E) if sentence is to be imposed for a crime of
violence or sexual abuse, address the victim
personally if the victim is present at the
sentencing hearing and determine if the victim
wishes to make a statement or present any

Muad™  yictimto speak or submit any

(B) Bya Victim. Before imposing sentence,
the court must address any victim of a
crime of violence or sexual abuse who is
present at sentencing andjpermit the

mt——
—

information ing the sentence.

A bou:{' ~ Whether or not the victim is present, a
victim’s right to address the court may
be exercised by the following persons if
present:

information in relation to the sentence.

(i) aparent or legal guardian, if the
victim is younger than 18 years or
is incompetent; or

(ii) one or more family members or
relatives the court designates, if the
victim is deceased or incapacitated.

(4) In Camera Proceedings. The court’s summary of (C) InCamera Proceedings. Upon a party’s
information under subdivision (c)(3)(A) may be in motionthe court may hear in camera any
camera. Upon joint motion by the defendant and the P statement made under Rule 32(h)(4).
attorney for the Government, the court may hear in
camera the statements — made under subdivision
(c)(3)(B), (C), (D), and (E) — by the defendant, the
defendant’s counsel, the victim, or the attorney for the
government.

(5) Notice of Possible Departure from Sentencing
Guidelines. Before the court may depart from

" the Guidelines-caleulation on a ground not
/ identified as a ground for departure either in
SenTincon the presentence report or in afprehearing
Cort/missono submission Y the cm{rt.must give the
. de (o parties reasonable notice that it is
% contemplating such a departure. The notice

‘ must i tdentify the ground on which
) the court is contempldting a departure. -

\<Compm?_t 32(d)(1}(5).
e don | iese. Partyy
Me A Lo 1o’

ANJ whepge é_/si.)
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(5) Notification of Right to Appeal. After imposing | (i) Defendant’s Right to Appeal.
sentence in a case which has gone to trial on a plea of

not guilty, the court must advise the defendant of the (1) Advice of a Right to Appeal.

right to appeal. After imposing sentence in any case,

the court must advise the defendant of any right to (A) Appealing a Conviction. If the defendant
appeal the sentence, and of the right of the person who pleaded not guilty and was convicted,

is unable to pay the cost of an appeal to apply for leave after sentencing the court must advise

to appeal in forma pauperis. If the defendant so the defendant of the right to appeal the
requests, the clerk of the court must immediately conviction.

prepare and file a notice of appeal on behalf of the

defendant. (B) Appealing a Sentence. After sentencing

— regardless of the defendant’s plea —
the court must advise the defendant of
any right to appeal the sentence.

(C) Appeal Costs. The court must advise a
defendant who is-unableto pay appeal
costs of the right to ask for permission to
appeal in forma pauperis.

T
Compane_ SCann T
32.1(a)(3)(5
ond (BY(1)(8Y4 Q) () Clerk’s Filing of Notice. If the defendant so
y requests, the clerk must immediately prepare
and file a notice of appeal on the defendant’s

behalf. "
(d) Judgment. (i) Judgment.

(1) In General. A judgment of conviction must set (1) In General. In the judgment of conviction, the
forth the plea, the verdict or findings, the adjudication, court must set forth the plea, the jury verdict or
and the sentence. If the defendant is found not guilty or the court’s findings, the adjudication, and the
for any other reason is entitled to be discharged, sentence. If the defendant is found not guilty
Jjudgment must be entered accordingly. The judgment’ or is otherwise entitled to be discharged, the
must be signed by the judge and entered by the clerk. ) court must so enter judgment. The judge must

sign the judgment, and the clerk must enter it.

(2) Criminal Forfeiture. Forfeiture procedures are
governed by Rule 32.2, ? (2) Criminal Forfeiture. Forfeiture procedures
are governed by Rule 32.2.

3 The Supreme Court approved amendments in April 2000. The amendments take effect on December 1, 2000, unless
Congress takes action otherwise.
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(¢) Plea Withdrawal. If a motion to withdraw a plea of
guilty or nolo contendere is made before sentence is
imposed, the court may permit the plea to be withdrawn if
the defendant shows any fair and just reason. At any later
time, a plea may be set aside only on direct appeal or by
motion vnder 28 U.S.C. § 2255.

COMMITTEE NOTE

The language of Rule 32 [which reflects the amendments transmitted to Congress by the Supreme Court on April
17, 2000] has been amended as part of the general restyling of the Criminal Rules to make them more easily understood
and to make style and terminology consistent throughout the rules. These changes are intended to be stylistic only, except
as noted below.

The rule has been completely reorganized to make it easier to follow and apply. For example, the definitions in
the rule have been moved to the first sections and the sequencing of the sections generally follows the procedure for
presentencing and sentencing procedures.

Revised Rule 32(a) contains definitions that currently appear in Rule 32(f). One substantive change was made in
Rule 32(a}(2). The Committee expanded the definition of victims of crimes of violence or sexual abuse to include
victims of child pornography under 18 U.S.C. §§ 2251-2257 (child pornography and related offenses). The Committee
considered those victims to be similar to victims of sexual offenses under 18 U.S.C. §§ 2241-2248, who already possess
that right.

Under current Rule 32(c)(1), the court is required to "rule on any unresolved objections to the presentence report.”
The rule does not specify, however, whether that provision should be read literally to mean every objection that might
have been made to the report or only on those objections that might in some way actually affect the sentence. The
Committee believed that a broad reading of the current rule might place an unreasonable burden on the court without
providing any real benefit to the sentencing process. Revised Rule 32(h)(3) narrows the requirement for court findings
to those instances when the objection addresses a "controverted matter." Ifthe objection satisfies that criterion, the court
must either make a finding on the objection or decide that a finding is not required because the matter will not affect
sentencing or that the matter will not be considered at all in sentencing.

Revised Rule 32(h)(4)(B) provides for the right of certain victims to address the court during sentencing. As noted,
supra, revised Rule 32(a)(2) expands the definition of victims in Rule 32(a)(2) to include victims of crimes under 18
U.S.C. §§ 2251-57 (child pornography and related offenses). Thus, they too will now be permitted to address the court.

Rule 32(h)4)(C) includes a change concerning who may request an in camera proceeding. Under current Rule
32(c)(4), the parties must file a joint motion for an in camera proceeding to hear the statements by defense counsel, the
defendant, the attorney for the government, or any victim. Under the revised rule, any party may move that the court hear
in camera any statement—by a party or a victim—made under revised Rule 32(h)(4).

Rule 32(h)(5) is a new provision that reflects Burns v. United States, 501 U.S. 129, 138-39 (1991). In Burns, the

Court held that before a sentencing court could depart upward on a ground, not previously identified in the presentence
report as a ground for departure, Rule 32 requires the court to give the parties reasonable notice that it is contemplating
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such a ruling and to identify the specific ground for the departure. The Court also indicated that because the procedural
entitlements in Rule 32 apply equally to both parties, it was equally appropriate to frame the issue as whether notice is
required before the sentencing court departs either upward or downward. /. at 135, n4.

Finally, current Rule 32(e), which addresses the ability of a defendant to withdraw a guilty plea, has been moved
to Rule 11(e).

REPORTER’S NOTES

In publishing the "style” changes to the Federal Rules of Criminal Procedure, the Committee decided to publish
separately any rule that includes what it considered at least one major substantive change. The purpose for this separate
publication is to highlight for the bench and the bar any proposed amendments that the Commitee believes will result
in significant changes in current practice. Rule 32 is one of those rules. In revising Rule 32, the Committee decided to
also propose a substantive change that would limit the occasions that the sentencing judge would have to rule on
unresolved objections to the presentence report. That version of Rule 32 is being published simuitaneously in a separate

pamphlet.

Page -120-



Rule 32.1. Revocation or Modification of Probation or
Supervised Release.

Rule 32.1. Revoking or Modifying Probation or
Supervised Release

(eormpare (6)(1)e)))

(a) Revocation of Probation or Supervised Release.

(1) Preliminary Hearing. Whenever a person is held
in custody on the ground that the person has violated a
condition of probation or supervised release, the
person shall be afforded a prompt hearing before any

(a) Initial Appearance.

_ /
VielaTn ¥

Son
(1), In Custody. A person held in custody fors

vielatien-of probation or supervised release
must be taken without unnecessary delay

judge, or a United States magistrate who has been before a magistrate judge.

given the authority pursuant to 28 U.S.C. § 636 to Place of—Tntiat Abpen ¢
conduct such hearings, in order to determine whether (2) ) If theér d t is held ﬁ‘iwﬁ@'ﬁn 31:
there is probable cause to hold the person for a district where an alleged violation
revocation hearing. The person shall be given occurred, the initial appearance must be

in that district. v rl
(A) notice of the preliminary hearing and its K——) /--/’é't oN i
purpose and of the alleged violation; g /w If the d is held in/custody ina
(B) an opportunity to appear at the hearing and district other than where an alleged
violation occurred, the initial appearance
must be in that district, or in an adjacent
district if the appearance can occur more

J present evidence in the person’s own behalf;
{ (C) upon request, the opportunity to question
witnesses against the person unless, for good

cause, the federal magistrate decides that justice promptly there. Y /‘; 1A 1
does not require the appearance of the witness; \;‘ﬂ ¢
and : (2) Upon a Summons. When a fiersonappears in
(D) notice of the person’s right to be represented response to a summons tolatt

by counsel. probation or supervised frelease, a magistrate

judge must proceed under this rule.
The proceedings shall be recorded stenographically or o
by an electronic recording device. If probable cause is (3) Advice. The judge must inform the pérson of
found to exist, the person shall be held for a revocation the following:

hearing. The person may be released pursuant to Rule
46(c) pending the revocation hearing. If probable cause /
is not found to exist, the proceeding shall be dismissed.

(A) the alleged violation of probation or
supervised release;

(B) the person’s right to retain counsel or to
request that counsel be appointed if the

S person cannot obtain counsel;
] / ) . e . ) )
C A Tew Jo Avor d : (C) the person’s right, if held in custody, to
j . % preliminary hearing under Rule

sebdivicions TTheT
donN'T padd g to P e

ey e (D) the pemn;:;geh;\:gtt}makia)
ads statement firg any alleged
s ,b;j'c- 24 (b) LN d (C) (‘/)) violation, and that any statement made

may be used against the person.

32.1(b)(1); and

-
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(4) Appearance in the District With Jurisdiction.
1f the person is arrested or appears in the
district that has jurisdiction to conduct a
revocation hearing — either originally or by
transfer of jurisdiction — the court must
proceed under Rule 32.1(b)-(e).

(5) Appearance in a District Lacking -
Jurisdiction. If the person is arrested or
appears in a district that does not have
jurisdiction to conduct a revocation hearing,
the magistrate judge must:

(A) if the alleged violation occurred in the
district of arrest, conduct a preliminary
hearing under Rule 32.1(b) and either:

(i) transfer the person to the district
that has jurisdiction, if the judge
finds probable cause to believe that
a violation occurred; or

(i) dismiss the proceedings and so
notify the court that has
jurisdiction, if the judge finds no
probable cause to believe thata
violation occurred; or

(B) if the alleged violation did not occur in
the district of arrest, transfer the person
to the district that has jurisdiction if:

(i) the government produces certified
copies of the judgment, warrant,
and warrant application; and

(ii) the judge finds that the person is the
same person named in the warrant.

e

(6) Release or Detention. The magistrate judge
may release or detain the person under 18
U.S.C. § 3143(a) pending further proceedings.
The burden of establishing that the person will
not flee or pose a danger to any other person or
to the community rests with the person.

vt
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(b) Revocation.
(1) Preliminary Hearing.

(A) InGeneral. If aperson is in custody for |
violating a condition of probation or

supervised release, a magistrate judge
fRoM,a# P mu conducta prempt hearingto
é’ determine whether there is probable

cause to believe that a violation

occurred. The person may waive the
hearing.

(B) Requirements. The hearing must be
recorded by a court reporter or by a
suitable recording device. The judge
must give the person:

(i) notice of the hearing and its
purpose, the alleged violation of

 w—probation-or supervised release, and
ﬂmﬂ%ﬁml
s N or to request that be i
‘. appointed if the person cannot
ot Md’ obtain seumsEl, BNt

(i) an opportunity to appear at the
hearing and present evidence; and

(iii) upon request, an opportunity to
question an adverse witness, unless
the judge determines that the
interest of justice does not require
the witness to appear.

(C) Referral. Ifthe judge finds probable
cause, the judge must conduct a
revocation hearing. If the judge does not
find probable cause, the judge must

dismiss the proceeding.
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(2) Revocation Hearing. The revocation hearing,
unless waived by the person, shall be held within
a reasonable time in the district of jurisdiction.
The person shall be given:

(A) written notice of the alleged violation;

(B) disclosure of the evidence against the person;
(C) an opportunity to appear and to present
evidence in the person’s own behalf;

(D) the opportunity to question adverse
witnesses; and

(E) notice of the person’s right to be represented
by counsel.

i

(Com pARre]
(4)1) (B)( t't'[/

(2) Revocation Hearing. Unless waived by the
person, the court must hold the revocation
hearing within a reasonable time in the district
having jurisdiction. The person is entitled to:

(A) written notice of the alleged violation;

(B) disclosure of the evidence against the

person;
any

C) an opportunity to appeay; present

" evidence, and questionfadverse witnesses-
unless the court determines that the
interest of justice does not require the
witness to appear; and

- <

/

(D) notice of the person’s right to retain
-) cn ™ ceunsel or to request that counsel be
a.ﬂoﬂdg appointed if the person cannot obtain
eeunsel- ONE

(b) Modification of Probation or Supervised Release. A
hearing and assistance of counsel are required before the
terms or conditions of probation or supervised release can be
modified, unless the relief to be granted to the person on
probation or supervised release upon the person’s request or
on the court’s own motion is favorable to the person, and the
attorney for the government, after having been given notice
of the proposed relief and a reasonable opportunity to object,
has not objected. An extension of the term of probation or
supervised release is not favorable to the person for the
purposes of this rule.

I
5
/.‘
“
7
e

-~
,/‘/
—

ISR

(Ta b

Conil S ten / .
"’U\‘Q.U(A-a,bwu.j )

() Modification.

(1) In General. Before modifying the conditions
of probation or supervised release, the court

must hold a hearing, at which the person has
the_r.i_s.h_ste

,’ ".'(2) Exceptions. A hearing is not required if:

(A) the person waives the hearing; or

(B) the relief sought is favorable to the
person and does not extend the term of
probation or of supervised release; and

(C) the attorney for the government has

received notice of the relief sought, has

had a reasonable opportunity to object,

and has not done so. (L/

(d) Disposition Murt’s disposition of

the case is governed by 18 U.S.C. § 3563 and

§ 3565 (probation) and § 3583 (supervised release);d

Page -124-



(c) Production of Statements. :

(1) In General. Rule 26.2(a)-(d) and (f) applies at any
hearing under this rule.

(2) Sanctions for Failure to Produce Statement. Ifa
party elects not to comply with an order under Rule
26.2(a) to deliver a statement to the moving party, the
court may not consider the testimony of a witness
whose statement is withheld.

COMMITTEE NOTE

(¢) Producing Statements. Rule 26.2(2)~(d) and (f)
applies at a hearing under this rule. If a party dees

ith a Rule 26.2¢a¥order to produce i
witness’s statement, the court cannet consider that
witness’s testimony.

(?oﬁ_ Coﬂslsﬁ.ﬂz weTn
26.2(¢) And o Thep
Rudes eided i lé.Zg),)

The language of Rule 32.1 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended

to be stylistic only, except as noted below.

Rule 32.1 has been completely revised and expanded.

The Committee believed that it was important to spell out

more completely in this rule the various procedural steps that must be met when dealing with a revocation or modification
of probation or supervised release. To that end, some language formerly located in Rule 40 has been moved to revised

Rule 32.1. Throughout the rule, the terms "magistrate judge,” and "court"

(see revised Rule 1(b)(Definitions) are used

to reflect that in revocation cases, initial proceedings in both felony and misdemeanor cases will normally be conducted

before a magistrate judge,

although a district judge may also conduct them. But the revocation decision must be made

by a district judge if the offense of conviction was a felony. See 18 U.S.C. § 3401(i) (recognizing that district judge may
designate a magistrate judge to conduct hearing and submit proposed findings of fact and recommendations).

Revised Rule 32.1(a)(1)-(4) is new material. Presently,

there is no provision in the rules for conducting initial

appearances for defendants charged with violating probation or supervised release—although some districts apply such

procedures. Although the rule labels these proceedings

to separate those proceedings from Rule 5 proceedings,
violating conditions of probation or supervised release.

as initial appearances, _
because the procedures differ for persons who are charged with
The Committee has added a requirement in Rule 32.1(2)(3)(D)

the Committee believed that it was best

that the person be apprised of the right to remain silent conceming the alleged violation of the terms of probation or

supervised release. Although a question may
incriminating information regarding the offense

arise as to whether the person has any residual privilege not to present
that originally led to the conviction and terms of probation or supervised

release, the person should have a privilege with regard to the alleged violation leading to the Rule 32.1 proceedings.

Revised Rule 32.1(a)(5) is derived from current Rule 40(d).

Revised Rule 32.1(a)(6),
burden of showing that he or she will not flee or
supervised release. The Committee believes that
change in practice.

Rule 32.1(b)(1)(B)iii) and

which is derived from current Rule 32.1(a)(1)(D), provides that the defendant bears the
pose a danger pending 2 hearing on the revocation of probation or
the new language is not a substantive change because it makes 1o

Rule 32.1(b)(2)(C) address the ability of a releasee to question adverse witnesses at the

preliminary and revocation hearings. Those provisions recognize that the court should apply a balancing test at the
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hearing itself when considering the releasee’s asserted right to cross-examine adverse witnesses. The court is to balance
the person’s interest in the constitutionally guaranteed right to confrontation against the government’s good cause for
denying it. See, e.g., Morrissey v. Brewer, 408 U.S. 471, 489 (1972); United States v. Comito, 177 F.3d 1166 (Sth Cir.
1999); United States v. Walker, 117 F.3d 417 (Sth Cir. 1997); United States v. Zentgraf, 20 F.3d 906 (8th Cir. 1994).

Rule 32.1(c)(2)(A) permits the person to waive a hearing to modify the conditions of probation or supervised
release. Although that language is new to the rule, the Committee believes that it reflects current practice.

The remainder of revised Rule 32.1 is derived from the current Rule 32.1.
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Rule 32.2. Criminal Forfeiture

Rule 32.2. Criminal Forfeiture

(a) Notice to the Defendant. A court shall not enter a
judgment of forfeiture in a criminal proceeding unless the
indictment or information contains notice to the defendant
that the government will seek the forfeiture of property as
part of any sentence in accordance with the applicable

“ statute. ’

Notice to the Defendant. A court must not entera
judgment of forfeiture in a criminal proceeding
unless the indictment or information contains notice
to the defendant that the government will seek the
forfeiture of property as part of any sentence in
accordance with the applicable statute.

@

/

n—(;) Entry of Preliminary Order of Forfeiture; Post
Verdict Hearing.

(1) As soon as practicable after entering a guilty verdict or
accepting a plea of guilty or nolo contendere on any count in
an indictment or information with regard to which criminal
forfeiture is sought, the court shall determine what property
is subject to forfeiture under the applicable statute. If
forfeiture of specific property is sought, the court shall
determine whether the government has established the
requisite nexus between the property and the offense. If the
government seeks a personal money judgment against the
defendant, the court shall determine the amount of money
that the defendant will be ordered to pay. The court’s
determination may be based on evidence already in the
record, including any written plea agreement or, if the
forfeiture is contested, on evidence or information presented
by the parties at a hearing after the verdict or finding of
guilt.
(2) Ifthe court finds that property is subject to forfeiture,
it shall promptly enter a preliminary order of forfeiture
setting forth the amount of any money judgment or directing
the forfeiture of specific property without regard to any third
party’s interest in all or part of it. Determining whether a
third party has such an interest shall be deferred until any
third party files a claim in an ancillary proceeding under
Rule 32.2(c).

(byf;tm?reliminary Order of Forfeiture; Post-
. & o
s Verdict Hearing - .a-%f\lz.du\l

(1) In General. As soon as practicable after
entering a guilty verdict or accepting a plea of
guilty or nolo contendere on any count in an
indictment or information wi which
criminal forfeiture is sought, the court must
determine what property is subject to forfeiture
under the applicable statute. Ifjforfeiture of
specific property 4 t, the court must
determine whether the government has
established the requisite nexus between the
property and the offense. If the government
seeks a personal money judgment ageinst-the—
defendant, the court must determine the
amount of money that the defendant will be
ordered to pay. The court’s determination may
be based on evidence already in the record,
including any written plea agreement or, if the
forfeiture is contested, on evidence or
information presented by the parties ata
hearing after the verdict or finding of guilt.

"f?v&gww/w eal s cep/ T
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(3) The entry of a preliminary order of forfeiture
authorizes the Attorney General (or a designee) to seize the
specific property subject to forfeiture; to conduct any
discovery the court considers proper in identifying, locating,
or disposing of the property; and to commence proceedings
that comply with any statutes governing third-party rights.
At sentencing—or at any time before sentencing if the
defendant consents—the order of forfeiture becomes final as
to the defendant and shall be made a part of the sentence and
included in the judgment. The court may include in the
order of forfeiture conditions reasonably necessary to

preserve the property’s value pending any appeal.

(2) Preliminary Order. If the court finds that

property is subject to forfeiture, it must
promptly enter a preliminary order of
forfeiture setting forth the amount of any
money judgment or directing the forfeiture of
specific property without regard to any third
party’s interest in all or part of it. Determining
whether a third party has such an interest must
be deferred until any third party files a claim in
an ancillary proceeding under Rule 32.2(c).

(3) Seizing Property. The entry of a preliminary

be

order of forfeiture authorizes the Attorney
General (or a designee) to seize the specific
property subject to forfeiture; to conduct any
discovery the court considers proper in
identifying, locating, or disposing of the
property; and to commence proceedings that
comply with any statutes governing third-party
rights. At sentencing — or at any time before
sentencing if the defendant consents — the
order of forfeiture becomes final as to the
defendant and must be made a part of the

~~ sentence an&:]included in the judgment. The

court may include in the order of forfeiture
conditions reasonably necessary to preserve
the property’s value pending any appeal.

(4) Upon a party’s request in a case in which a jury returns
a verdict of guilty, the jury shall determine whether the
government has established the requisite nexus between the
property and the offense committed by the defendant.

(4) Jury Determination. Upon a party’s request

in a case in which a jury retums a verdict of
guilty, the jury must determine whether the
government has established the requisite nexus
between the property and the offense
committed by the defendant.
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(¢) Ancillary Proceeding; Final Order of Forfeiture.
(1) If, as prescribed by statute, a third party files a petition
asserting an interest in the property to be forfeited, the court
shall conduct an ancillary proceeding but no ancillary
proceeding is required to the extent that the forfeiture
consists of a money judgment. ‘

(A) In the ancillary proceeding, the court may, on
motion, dismiss the petition for lack of standing, for failure
to state a claim, or for any other lawful reason. For purposes
of the motion, the facts set forth in the petition are assumed
to be true.

(B) After disposing of any motion filed under Rule
32.2(c)(1)(A) and before conducting a hearing on the
petition, the court may permit the parties to conduct
discovery in accordance with the Federal Rules of Civil
Procedure if the court determines that discovery is necessary
or desirable to resolve factual issues. When discovery ends,
a party may move for summary judgment under Rule 56 of
the Federal Rules of Civil Procedure.

©

J

Ancillary Proceeding; Final Order of Forfeiture.

(1) In General. 1f, as prescribed by statute, a third
party files a petition asserting an interest in the
property to be forfeited, the court must conduct
an ancillary proceeding but no ancillary
proceeding is required to the extent that the
forfeiture consists of a money judgment.

(A) Inthe ancillary proceeding, the court
may, on motion, dismiss the petition for
lack of standing, for failure to state a
claim, or for any other lawful reason.
For purposes of the motion, the facts set
forth in the petition are assumed to be
true.

(B) After disposing of any motion filed
under Rule 32.2(c)(1)(A) and before
conducting a hearing on the petition, the
court may permit the parties to conduct
discovery in accordance with the Federal
Rules of Civil Procedure if the court
determines that discovery is necessary or
desirable to resolve factual issues.

When discovery ends, a party may move
for summary judgment under Rule-56-of
the Federal Ruleg of Civil Procedurs(=,

( Compare384).)
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(2) When the ancillary proceeding ends, the court shall
enter a final order of forfeiture by amending the preliminary
order as necessary to account for any third-party rights. If
no third party files a timely claim, the preliminary order
becomes the final order of forfeiture, if the court finds that
the defendant (or any combination of defendants convicted
in the case) had an interest in the property that is forfeitable
under the applicable statute. The defendant may not object
to the entry of the final order of forfeiture on the ground that
the property belongs, in whole or in part, to a codefendant or
third party, nor may a third party object to the final order on
the ground that the third party had an interest in the property.
(3) If multiple third-party petitions are filed in the same
case, an order dismissing or granting one petition is not
appealable until rulings are made on all petitions, unless the
court determines that there is no just reason for delay.
(4) An ancillary proceeding is not part of sentencing.

OFi.u g )
s Wede , o,

AL MAN pt pedyoe —
hele) /V’r_/t'dug ><]

e e ———e.
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(2) Entering a Final Order. When the ancillary
proceeding ends, the court must enter a final
order of forfeiture by amending the
preliminary order as necessary to account for
any third-party rights. If no third party files a
timely petition, the preliminary order becomes
the final order of forfeiture{)i
that the defendant (or any combination of
defendants convicted in the case) had an
interest in the property that is forfeitable under
the applicable statute. The defendant may not
object to the entry of the final order ef<—

& Yorfeiture on the ground that the property i

%) belongs, in whole or in part, to a codefendant I

or third party, nor may a third party object to

. the final order on the ground that the third

J party had an interest in the property.

(3) Multiple Petitions. If multiple third-party l
petitions are filed in the same case, an order I
dismissing or granting one petition is not ]
appealable until rulings are made on all 7hse_ {
petitions, unless the court determines that there

- is no just reason for delay.

iHary Proceedin

Mt PagT
_____ An ancillary g;; Fon

proceeding is not part of sentencing.
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(d) Stay Pending Appeal. Ifa defendant appeals from a

conviction or order of forfeiture, the court may stay the order

of forfeiture on terms appropriate to ensure that the property
remains available pending appellate review. A stay does not
delay the ancillary proceeding or the determination of a third
party’s rights or interests. If the court rules in favor of any
third party while an appeal is pending, the court may amend
the order of forfeiture but shall not transfer any property
interest to a third party until the decision on appeal becomes
final, unless the defendant consents in writing or on the
record.

AN stay the order of forfeiture on terms appropriate to

s e e,

(d) Stay Pending Appeal. Ifa defendant appeals from
a conviction orjorder of forfeiture, the court may

_ ensure that the property remains available pending
appellate review. A stay does not delay the
ancillary proceeding or the determination of a third
party’s rights or interests. If the court rules in favor
of any third party while an appeal is pending, the
court may amend the order of forfeiture but must
not transfer any property interest to a third party
until the decision on appeal becomes final, unless

\ the defendant consents in writing or on the record.
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(¢) Subsequently Located Property; Substitute
Property.

(1) On the government’s motion, the court may at
any time enter an order of forfeiture or amend an existing
order of forfeiture to includeé property that: :

(A) is subject to forfeiture under an existing order of
forfeiture but was located and identified after that order was
entered; or
(B) is substitute property that qualifies for forfeiture
under an applicable statute.

(e) Subsequently Located Property; Substitute
Property.

(1) In General On the government’s motion, the
court may at any time enter an order of
forfeiture or amend an existing order of
forfeiture to include property that:

(A) is subject to forfeiture under an existing
order of forfeiture but was located and
identified after that order was entered; o

(B) is substitute property that qualifies for

forfeiture under an applicable statute.

(2) If the government shows that the property is subject
to forfeiture under Rule 32.2(e)(1), the court shall:

(A) enter an order forfeiting that property, or amend an
existing preliminary or final order to include it; and

(B) if a third party files a petition claiming an interest
in the property, conduct an ancillary proceeding under Rule
32.2(c).

/"'//
St seemn
;e.du_m_lmd"‘ WiTh (2) (J))

(3) There is no right to trial by jury under Rule 32.2(e).
wedoaek.

(2) /Procedure. If the government shows that the
property is subject to forfeiture under Rule
32.2(e)(1), the court must:

(A) enter an order forfeiting that property, o
amend an existing preliminary or final

order to include it; and

if a third party files a petition claiming
an interest in the property, conduct an
ancillary proceeding under Rule 32.2(c)

B)

O~ YRy
(3) Jury Trial Limited. There is no right to trial$
by-jury under Rule 32.2(e). A 2
e e —
i (QZoﬁﬁbnﬁng/
COMMITTEE NOTE 23@_).)
The language of Rule 32.2 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended

to be stylistic only.
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Rule 33. New Trial Rule 33. New Trial |

On a defendant’s motion, the court may grant a new trial to
that defendant if the interests of justice so require. If trial
was by the court without a jury, the court may— on
defendant’s motion for new trial— vacate the judgment, take
additional testimony, and direct the entry of a new judgment.
A motion for a new trial based on newly discovered
evidence may be made only within three years after the
verdict or finding of guilty. But if an appeal is pending, the
court may grant the motion only on remand of the case. A
motion for a new trial based on any other grounds may be
made only within 7 days after the verdict or finding of guilty
or within such further time as the court may fix during the 7-
day period.

L

(’ days after the verdict or finding of guilty, or
Com ’5 ARE 3904 ) ' ) ~~ ~within such further time)the court sets during

(a) Defendant’s Motion. Upon the defendant’s
motion, the court may vacate any judgment and
grant a new trial if the interest of justice so requires.
If the case was tried without a jury, the court may
take additional testimony and enter a new judgment.

(b) Time to File.

(1) Newly Discovered Evidence. A defendant It

must file a motion for a new trial grounded on
newly discovered evidence within 3 years after
the verdict or finding of guilty. If an appeal is
pending, the court may not grant a motion for a

new trial until the appellate court remands the
case.

|

.

Other Grounds. A defendant must file a
motion for a new trial grounded on any reason
other than newly discovered evidence within 7

@

the 7-day period.

—

COMMITTEE NOTE

The ianguage of Rule 33 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended

to be stylistic only.
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Rule 34. Arrest of Judgment Rule 34, Arresting Judgment
The court on motion of a defendant shall arrest judgment if | (a) In General. Upon the defendant’s motion or on its
the indictment or information does not charge an offense or own, the court must arrest judgment if:
if the court was without jurisdiction of the offense charged. did T
The motion in arrest of judgment shall be made within 7 (1) the indictment or information dees not charge
days after verdict or finding of guilty, or after plea of guilty an offense; or T ‘
or nolo contendere, or within such further time as the court _ 7
may fix during the 7-day period. (2) the court@bt have jurisdiction of the
charged offense. -
8 a-.é/ees:f‘do.d ent P
(b) Time to File. The defendant must move to ide
: a verdict-or-finding-of guilty within 7 days after ,__
..——1~f hgverdict or finding of guilty, or after{plea of guilty or
(C oM /Jmaé_ 3 3_([,)_) nolo contendere, or within such further time as the
) court may=set during the 7-day period. |
( seta

COMMITTEE NOTE

ju (Compape 23 (b )2,

The language of Rule 34 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended

to be stylistic only.
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“ Rule 35. Correction or Reduction of Sentence Rale 35. Correcting or Reducing a Sentence

(a) Correction of Sentence on Remand. The court shall
correct a sentence that is determined on appeal under 18
U.S.C. 3742 to have been imposed in violation of law, to
have been imposed as a result of an incorrect application of
the sentencing guidelines, or to be unreasonable, upon
remand of the case to the court~

(1) for imposition of a sentence in accord with the
findings of the court of appeals; or

(2) for further sentencing proceedings if, after such
proceedings, the court determines that the original
sentence was incorrect.

(@) Correcting Clear Error. Within 7 days after
sentencing, the court may correct a sentence that
resulted from arithmetical, technical, or other clear
error.
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(b) Reduction of Sentence for Substantial Assistance. If

g

the Government so moves within one year after the sentence
is imposed, the court may reduce a sentence to reflecta
defendant’s subsequent, substantial assistance in
investigating or prosecuting another person in accordance
with the guidelines and policy statements issued by the
Sentencing Commission under 28 U.S.C. § 994. The court
may consider a government motion to reduce a sentence
made one year or more after the sentence is imposed if the
defendant’s substantial assistance involves information or
evidence not known by the defendant until one year or more
after sentence is imposed. In evaluating whether substantial
assistance has been rendered, the court may consider the
defendant’s pre-sentence assistance. In applying this
subdivision, the court may reduce the sentence to a level
below that established by statute as a minimum sentence.-

”

(b) Reducing a Sentence for Substantial Assistance.

(1) In General. Upon the government’s motion

@)

&)

(4) Below Statutory Minimum. When acting

T useful to the government until more than
one year after sentencing.
Evaluating Substantial Assistance. In

* substantial assistance, the court may consider

made within one year after sentencing, the
court may reduce a sentence if:

(A) the defendant, after sentencing, provided
substantial assistance in investigating or
prosecuting another person; and

®

reducing the sentence accords with the
Sentencing Commission’s guidelines
and policy statements.

Later Motion. The court may consider a
government motion to reduce a sentence made
more than one year after sentencing if the
defendant’s substantial assistance involved:

(A) information not known to the defendant
until more than one year after

sentencing; or .
_#.A_! P/ZA Vldf&ct
(B) information provided-by the defendantito

/t&xg_gm:;t:;n one year of °
sentencing, but which did not become

evaluating whether the defendant has provided
the defendant’s presentence assistance.
under Rule 35(b), the court may reduce the

sentence to a level below the minimum
sentence established by statute.

(c) Correction of Sentence by Sentencing Court. The
court, acting within 7 days after the imposition of sentence,
may correct a sentence that was imposed as the result of
arithmetical, technical, or other clear error.
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COMMITTEE NOTE

The language of Rule 35 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic only, except as noted below.

The Committee deleted current Rule 35(a) (Correction on Remand). That rule, which currently addresses the issue
of the district court's actions following a remand on the issue of sentencing, was added by Congress in 1984. P.L. No.
98-473. The rule cross-references 18 U.S.C. § 3742, also enacted in 1984, which provides detailed guidance on the
various options available to the appellate courts in addressing sentencing errors. In reviewing both provisions, the
Committee concluded that Rule 35(a) was no longer needed. First, the statute clearly covers the subject matter, and
second, it is not necessary to address an issue that would be very clear to a district court following a decision by a court

of appeals.

Former Rule 35(c), which addressed the authority of the court to correct certain errors in the sentence, is now
located in Rule 35(a). )

REPORTER’S NOTES

In publishing the "style” changes to the Federal Rules of Criminal Procedure, the Committee decided to publish
separately any rule that includes what it considered at least one major substantive change. The purpose for this separate
publication is to highlight for the bench and the bar any proposed amendments that the Committee believes will result
in significant changes in current practice. Rule 35 is one of those rules. Another version of Rule 35, which includes a
substantive change, is being published simultaneously in a separate pamphlet. That version includes an amendment that
would authorize a court to hear a motion to reduce a sentence, more than one year after sentence was imposed, when the
defendant’s substantial assistance involved information known to the defendant within one year after sentencing, butno
motion was filed because the significance or usefulness of the information was not apparent until after the one-year
period had elapsed.
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Rule 36. Clerical Error .

Clerical mistakes in judgments, orders, or other parts of the After giving any notice it considers appropriate, the
record and errors in the record arising from oversight or court may at any time correct a clerical error in a

omission may be carrected by the court at any time and after | judgment, order, or other part of the record, or correct an
such notice, if any, as the court orders. error in the record arising from oversight or omission.

Rule 36. Clerical Mistakes.

COMMITTEE NOTE
The language of Rule 36 has been amended as part of the general restyling of the Criminal Rules to make them

more easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic only.
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—

Rule 37. Taking Appeal. [Abrogated 1968.]
—

] Rule 37. [Reserved) “

Rule 38. Stay of Execution

Rule 38. Staying a Sentence or a Disability

(a) Stay of Execution. A sentence of death shall be stayed
if an appeal is taken from the conviction or sentence.

(a) Death Sentence. The court must stay a death
sentence if the defendant appeals the conviction or
sentence.

(b) Imprisonment. A sentence of imprisonment shall be
stayed if an appeal is taken from the conviction or sentence
and the defendant is released pending disposition of appeal
pursuant to Rule 9(b) of the Federal Rules of Appellate
Procedure. If not stayed, the court may recommend to the
Attorney General that the defendant be retained at, or
transferred to, a place of confinement near the place of trial

"l or the place where an appeal is to be heard, for a period
reasonably necessary to permit the defendant to assist in the
preparation of an appeal to the court of appeals.

()

Imprisonment.

(1) Stay Granted. If the defendant is released
pending appeal, the court must stay a sentence
of imprisonment.

(2) Stay Denied. If the defendant is not released
pending appeal, the court may recommend to
the Attorney General that the defendant be
confined near the place of the trial or appeal
for a period reasonably necessary to permit the
defendant to assist in preparing the appeal.

(c) Fine. A sentence to pay a fineora fine and costs, if an
appeal is taken, may be stayed by the district court or by the
court of appeals upon such terms as the court deems proper.
The court may require the defendant pending appeal to
deposit the whole or any part of the fine and costs in the
Jregistry of the district court, or to give bond for the payment
thereof, or to submit to an examination of assets, and it may
make any appropriate order to restrain the defendant from
dissipating such defendant’s assets.

(c) Fine. If the defendant appeals, the district court, or
the court of appeals under Federal Rule of
Appellate Procedure 8, may stay a sentence to pay a
fine or a fine and costs. The court may stay the
sentence on any terms considered proper and may

require the defendant to:

(1) deposit all or part of the fine and costs into the
- district court’s registry pending appeal;

@)
&)

post a bond to pay the fine and costs; or

submit to an examination concerning the
defendant’s assets and, if appropriate, order the
defendant to refrain from dissipating assets.

(d) Probation. A sentence of probation may be stayed if an
appeal from the conviction or sentence is taken. If the
sentence is stayed, the court shall fix the terms of the stay.

(d) Probation. If the defendant appeals, the court may P
stay a sentence of probation. The court must set the

terms of any stay. “
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(e) Notice to Victims and Restitution. 4 A sanction
imposed as part of the sentence pursuant to 18 U.S.C. 3555
or 3556 may, if an appeal of the conviction or sentence is
taken, be stayed by the district court or by the court of
appeals upon such terms as the court finds appropriate. The
court may issue such orders as may be reasonably necessary
to ensure compliance with the sanction upon disposition of
the appeal, including the entering of 2 restraining order or an
injunction or requiring a deposit in whole or in part of the
monetary amount involved into the registry of the district
court or execution of a performance bond.

(e) Restitution-and Notice to Victima

(1) In General. If the defendant appeals, the
district court, or the court of appeals under
Federal Rule of Appellate Procedure 8, may
stay — on any terms considered appropriate —
any sentence providing for notice under 18
U.S.C. § 3555 or restitution under 18 U.S.C.

§ 3556.

(2) Ensuring Compliance. The court may issue
any order reasonably necessary to ensure
compliance with a notice or restitution order
after disposition of an appeal, including:

(A) arestraining order;
(B) an injunction;
(C) an order requiring the defendant to

deposit all or part of any monetary
restitution into the district court’s

registry; or

(D) an order requiring the defendant to post
a bond.

() Disabilities. A civil or employment disability arising
under a Federal statute by reason of the defendant’s
conviction or sentence may, if an appeal is taken, be stayed
by the district court or by the court of appeals upon such
terms as the court finds appropriate. The court may enter a
restraining order or an injunction, or take any other action
that may be reasonably necessary to protect the interest
represented by the disability pending disposition of the

appeal.

®

Forfeiture. A stay of a forfeiture order is
governed by Rule 32.2(d).

Disability. If the defendant’s conviction or sentence
creates a civil or employment disability under
federal law, the district court, or the court of
appeals under Federal Rule of Appellate Procedure
8, may stay the disability pending appeal on any
terms considered appropriate. The court may issue
any order reasonably necessary to protect the
interest represented by the disability pending
appeal, including a restraining order or an
injunction.

4 The Supreme Court approved amendments in April 2000. The amendments take effect on December 1, 2000, unless

Congress takes action otherwise.
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COMMITTEE NOTE

The language of Rule 38 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understocd and to make style and terminology consistent throughout the rules. These changes are intended

to be stylistic only.

The reference to Appeliate Rule 9(b) is deleted. The Committee believed that the reference was unnecessary and
its deletion was not intended to be substantive in nature. ,

~
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IX. SUPPLEMENTARY AND SPECIAL

Rule 39, Supervision of Appeal [Abrogated 1968] Rule 39, [Reserved] -

TITLE VIIL. SUPPLEMENTARY AND

PROCEEDINGS SPECIAL PROCEEDINGS
Rule 40. Commitment to Another District Rule 40. Arrest for Failing to Appear in Another
Districtoyy

(a) Appearance Before Federal Magistrate Judge. If a
person is arrested in a district other than that in which the
offense is alleged to have been committed, that person shall
be taken without unnecessary delay before the nearest
available federal magistrate judge, in accordance with the
provisions of Rule 5. Preliminary proceedings concerning
the defendant shall be conducted in accordance with Rules 5
and 5.1, except that if no preliminary examination is held
because an indictment has been returned or an information
filed or because the defendant elects to have the preliminary
hearing conducted in the district in which the prosecution is
pending, the person shall be held to answer upon a finding
that such person is the person named in the indictment,
information, or warrant. If held to answer, the defendant
shall be held to answer in the district court in which the
prosecution is pending — provided that a warrant is issued in
that district if the arrest was made without a warrant — upon
production of the warrant or a certified copy thereof. The
warrant or certified copy may be produced by facsimile
transmission.

(a) InGeneral lK persor[arrested under a warrant
issued in another district for failing to appear — as
required by the terms of that person’s release under
18 U.S.C. §§ 3141-3156 or by a subpoena — /must
be taken without unnecessary delay before a
magistrate judge in the district of the arrest.

(b) Proceedings. The judge must proceed under Rule

5(c)X?2) as applicable.

(¢) Release or Detention Order. The judge may

modify any previous release or detention order

issued in another district, but must state in writing
the reasons for doing so.

—/A € ﬁ‘c—RSOA‘,’

OmﬂWWL, ~-
( T wesN é/ P/

(b) Statement by Federal Magistrate Judge. In addition to
the statements required by Rule 5, the federal magistrate
judge shall inform the defendant of the provisions of Rule
20.

And Va,e_b?)

(c) Papers. If a defendant is held or discharged, the papers
in the proceeding and any bail taken shall be transmitted to
the clerk of the district court in which the prosecution is

pending.
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(d) Arrest of Probationer or Supervised Releasee. If 2
person is arrested for a violation of probation or supervised
release in a district other than the district having jurisdiction,
such person must be taken without unnecessary delay before
the nearest available federal magistrate judge. The person
may be released under Rule 46(c). The federal magistrate
judge shall:

(1) Proceed under Rule 32.1 if jurisdiction over the
person is transferred to that district;

(2) Hold a prompt preliminary hearing if the alleged
violation occurred in that district, and either (i) hold
the person to answer in the district court of the district
having jurisdiction or (ii) dismiss the proceedings and
so notify the court; or .

(3) Otherwise order the person held to answer in the
district court of the district having jurisdiction upon
production of certified copies of the judgment, the
warrant, and the application for the warrant, and upon
a finding that the person before the magistrate judge is
the person named in the warrant.

(€) Arrest for Failure to Appear. If a person is arrested on
a warrant in a district other than that in which the warrant
was issued, and the warrant was issued because of the failure
of the person named therein to appear as required pursuant to
a subpoena or the terms of that person’s release, the person
arrested must be taken without unnecessary delay before the
nearest available federal magistrate judge. Upon production
of the warrant or a certified copy thereof and a finding that
the person before the magistrate judge is the person named
in the warrant, the federal magistrate judge shall hold the
person to answer in the district in which the warrant was
issued.

(f) Release or Detention. If a person was previously
detained or conditionally released, pursuant to chapter 207
of title 18, United States Code, in another district where a
warrant, information, or indictment issued, the federal
magistrate judge shall take into account the decision
previously made and the reasons set forth therefor, if any,
but will not be bound by that decision. If the federal
magistrate judge amends the release or detention decision or
alters the conditions of release, the magistrate judge shall set
forth the reasons therefor in writing.




COMMITTEE NOTE

The language of Rule 40 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic only.

Rule 40 has been completely revised. The Committee believed that it would be much clearer and more helpful to
locate portions of Rule 40 in Rules 5 (initial appearances), 5.1 (preliminary hearings), and 32.1 (revocation or
modification of probation or supervised release). Accordingly, current Rule 40(a) has been relocated in Rules 5 and 5.1.
Current Rule 40(b) has been relocated in Rule 5(c)(2)(B) and current Rule 40(c) has been moved to Rule 5(c)(2)(F).

Current Rule 40(d) has been relocated in Rule 32.1(a)(5). Current Rule 40(¢)(1) is now located in revised Rule
40(a). Current Rule 40(e)(2) is now in revised Rule 40(b) and current Rule 40(f) is revised Rule 40(c).
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Rule 41. Search and Seizure Rule 41, Search and Seizure

(a) Authority to Issue Warrant. Upon the request ofa (a) Scope and Definitions.

federal law enforcement officer or an attorney for the '

government, a search warrant authorized by this rule may be (1) Scope. This rule does not modify any statute
issued (1) by a federal magistrate judge, or a state court of regulating search or seizure, or the issuance
record within the federal district, for a search of property or and execution of a search warrant in special
for a person within the district and (2) by a federal circumstances.

magistrate judge for a search of property or for a person
either within or outside the district if the property or person
is within the district when the warrant is sought but might
move outside the district before the warrant is executed.

(2) Definitions. The following definitions apply
under this rule:

(A) "Property" includes documents, books,
papers, any other tangible objects, and
information.

|
[ (B) "Daytime" means the hours between
6:00 a.m. and 10:00 p.m. according to

[ local time.
g <, /’/1/ : © “Federal@nforcement officer"
| AN Woudd CRINGe (@ means a government agent (other than
//( A s &‘ﬂ prente d an attc;rél?y for the government) who is
A ‘ engaged in the-enforee
EASH Cadyeedives criminal laws and is within any
/N /q_-(ﬂ»—(fj/ku !-t;'/ , ) category of officers authorized by the

Attorney General to request the™"
- e s—issuanee-of a search warrant.
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T

(b) Anthority to Issue a Warrant. At the request of

a federal law:gnforcement officer or an attorney
for the government:

(1)

@

a magistrate judge having authority in the
district — or if none is reasonably available,
a judge of a state court of record in the
district — may issue a warrant to search for

and seize a person or property located within
the district; and

a magistrate judge may issue a warrant for a
person or property outside the district if the
person or property is located within the

I

2 é’é—ﬂzﬂ{d?

_is executed.

district when the warrant is issued but might I
mov%oumide the district before the warrant

( P.ecr,é«aa‘élf cAnt|move. 4,7‘%%’)

(b) Property or Persons Which May be Seized With a (c) Personsor Propérty Subject to Search or
Seizure. A warrant may be issued for any of the
following:

Warrant. A warrant may be issued under this rule to search
for and seize any (1) property that constitutes evidence of
the commission of a criminal offense; or (2) contraband, the
fruits of the crime, or things otherwise criminally possessed;
or (3) property designed or intended for use or which has
been used as the means of committing a criminal offense; or
(8) person for whose arrest there is probable cause, or who is
unlawfully restrained.

M)
@)

(&)

“@

evidence of mmMe;

contraband, fruits of crime, or other items
illegally possessed;

property designed for use, intended for use,
or used in committing a crime; or

a person to be arrested or a person who is
unlawfully restrained.
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{c) Issuance and Contents.

(1) Warrant Upon Affidavit. A warrant other thana
warrant upon oral testimony under paragraph (2) of this
subdivision shall issue only on an affidavit or affidavits
sworn to before the federal magistrate judge or state judge
and establishing grounds for issuing the warrant. If the
federal magistrate judge or state judge is satisfied that the
grounds for the application exist or that there is probable
cause to believe that they exist, that magistrate judge or
state judge shall issue a warrant identifying the property or
person to be seized and naming or describing the person or
place to be searched. The finding of probable cause may be
based upon hearsay evidence in whole or in part. Before
ruling on a request for a warrant the federal magistrate
judge or state judge may require the affiant to appear
personally and may examine under oath the affiant and any
witnesses the affiant may produce, provided that such
proceeding shall be taken down by a court reporter or
recording equipment and made part of the affidavit.

(d) Obtaining a Warrant.

(1) Probable Cause. After receiving an affidavit
or other information, a2 magistrate judge or a
judge of a state court of record must issue
the warrant if there is probable cause to
search for and seize a person or property
under Rule 41(c). :

@

Requesting a Warrant in the Presence of a
Judge.

A)

(B)

©)

Warrant on an Affidavit. When a
federal law;gnforcement officer or an
attorney for the government presents
an affidavit in support of a warrant, the

judge may require the affiant to appear

personally and may examine under
oath the affiant and any witness the
affiant produces.

Warrant on Sworn Testimony. The
judge may wholly or partially dispense
with a written affidavit and base a
warrant on sworn testimony if doing
so is reasonable under the
circumstances.

Recording Testimony. Testimony
taken in support of a warrant must be
recorded by a court reporter or by a
suitable recording device, and the
judge must file the transcript or
recording with the clerk, along with
any affidavit.

The warrant shall be directed to a civil officer of the United
States authorized to enforce or assist in enforcing any law
thereof or to a person so authorized by the President of the
United States.
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It shall command the officer to search, within a specified
period of time not to exceed 10 days, the person or place
named for the property or person specified. The warrant
shall be served in the daytime, unless the issuing authority,
by appropriate provision in the warrant, and for reasonable
cause shown, authorized its execution at times other than
daytime. It shail designate a federal magistrate judge to
whom it shall be returned.

(2) Warrant Upon Oral Testimony.

(A) General Rule. If the circumstances make it
reasonable to dispense, in whole or in part, witha written
affidavit, a Federal magistrate judge may issue a warrant
based upon swom testimony communicated by telephone
or other appropriate means, including facsimile
transmission. S

(B) Application. The person who is requesting the
warrant shall prepare a document to be known as a
duplicate original warrant and shall read such duplicate

original warrant, verbatim, to the Federal magistrate judge.

The Federal magistrate judge shall enter, verbatim, what is
so read to such magistrate judge on a document to be
known as the original warrant. The Federal magistrate
judge may direct that the warrant be modified.

(3) Requesting a Warrant by Telephonic or
Other Means.

(A) In General. A magistrate judge may
issue a warrant based on information
communicated by telephone or other
appropriate means, including facsimile
transmission.

(B) Recording Testimony. Upon learning
that an applicant is requesting a
warrant, a magistrate judge must:

(i) place under oath the applicant
and any person on whose
testimony the application is -
based; and

(ii) make a verbatim record of the
conversation with a suitable
recording device, if available, or

. by court reporter, or in writing.

Page -147-



(C) Issuance. If the Federal magistrate judge is satisfied
that the circumstances are such as to make it reasonable to
dispense with a written affidavit and that the grounds for
the application exist or that there is probable cause to
believe that they exist, the Federal magistrate judge shall
order the issuance of a warrant by directing the person
requesting the warrant to sign the Federal magistrate
| judge’s name on the duplicate original warrant. The
Federal magistrate judge shall immediately sign the
original warrant and enter on the face of the original
warrant the exact time when the warrant was ordered to be
issued. The finding of probable cause for a warrant upon
oral testimony may be based on the same kind of evidence
as is sufficient for a warrant upon affidavit.

(D) Recording and Certification of Testimony. When a
caller informs the Federal magistrate judge that the -
purpose of the call is to request a warrant, the Federal
magistrate judge shall immediately place under oath each
person whose testimony forms a basis of the application
and each person applying for that warrant. If a voice
recording device is available, the Federal magistrate judge
shall record by means of such device all of the call after
| the caller informs the Federal magistrate judge that the
| ‘purpose of the call is to request 2 warrant. Otherwise a
stenographic or longhand verbatim record shall be made. If
a voice recording device is used or a stenographic record
made, the Federal magistrate judge shall have the record
transcribed, shall certify the accuracy of the transcription,
and shall file a copy of the original record and the
transcription with the court. If a longhand verbatim record
is made, the Federal magistrate judge shall file a signed

copy with the court.

©

o

Certifying Testimony. The magistrate
judge must have any recording or
court reporter’s notes transcribed,
certify the transcription’s accuracy,
and file a copy of the record and the
transcription with the clerk. Any
written verbatim record must be signed
by the magistrate judge and filed with
the clerk.

Suppression Limited. Absent a finding
of bad faith, evidence obtained from a
warrant issued under Rule 41(d)}(3)(A)
is not subject to suppression on the

that issuing the warrant in that

Tnanner was unreasonable under the
circumstances.
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(E) Contents. The contents of a warrant upon oral (e) Issuing the Warrant.
testimony shall be the same as the contents of a warrant
upon affidavit. _ (1) In General. The magistrate judge or a judge
of a state court of record must issue the
warrant to an officer authorized to execute it

M mmva a copy to the district clerk.

(2) Contents of the Warrant. The warrant must
identify the person or property to be
searched or covertly observed, identify any
person or property to be seized, and
designate the magistrate judge to whom it
must be returned. The warrant must
command the officer to:

(A) execute the warrant within a specified
time no longer than 10 days;

(B) execute the warrant during the
daytime, unless the judge for good
cause expressly authorizes execution

at another time; and

(C) return the warrant to the magistrate
judge designated in the warrant.
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‘ (F) Additional Rule for Execution. The person who

executes the warrant shall enter the exact time of execution

on the face of the duplicate original warrant.

(3) Warrant by Telephonic or Other Means. If
a magistrate judge decides to issue a warrant
under Rule 41(d)(3)(A), the following
additional procedures apply:

(A)

B)

©

Preparing a Proposed Duplicate
Original Warrant. The applicant must
prepare a "proposed duplicate original
warrant" and must read or otherwise
transmit the contents of that document
verbatim to the magistrate judge.

Preparing an Original Warrant. The
magistrate judge must enter the
contents of the proposed duplicate
original warrant into an original
warrant.

Modifications. The magistrate judge
may direct the applicant to modify the
proposed duplicate original warrant. In
that case, the judge must also modify
the original warrant.

\

(G) Motion to Suppress Precluded. Absent a finding of
bad faith, evidence obtained pursuant to a warrant issued
under this paragraph is not subject to a motion to suppress
on the ground that the circumstances were not such as to

make it reasonable to dispense with a written affidavit.

(D)

 face the exact time awheri Tt is issued,
- and direct the applicant to sign the

Signing the Original Warrant and the
Duplicate Original Warrant. Upon
determining to issue the warrant, the
magistrate judge must immediately
sign the original warrant, enter on its

judge’s name on the duplicate original
warrant.
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(d) Execution and Return with Inventory. The officer (0 Executing and Returning the Warrant.
taking property under the warrant shall give to the person Noting the— .
from whom or from whose premises the property was taken @) 7 ime.&he/ofﬁcer executing the
a copy of the warrant and a receipt for the property takenor | - " warrant must enter oni the face of the-warrant
shall leave the copy and receipt at the place from which the _/j-jw the exact date and time it is executed.
property was taken. “ThAe
(2) Inventory. Am officer executing the warrant
( ’ must also prepare and verify an inventory of
omMparE. any property seized asd must do so in the \
(2)(3) (b)) presence of: (F]ha_%'
9/_ .
_~~"5~-A) Canother office d
‘_u,:_,_w.,-..w_-m_.._/@@
T - (B) the person from whom, or from whose
T . - premises, the property was taken, if
// : presentyor ) l
s e persong is not present,
N ’ / B at least one other credible person. -
ﬂ/ o gao c.[ ‘][o // (3) Receipt. The officer executing the warrant
THons. 1 oo ) / must:
At ) // (A) give a copy of the warrant and a
LT receipt for the property taken to the
/ E / ﬂvéa 7 person from whom, or from whose
WwleT Yo premises, the property was taken; or
P/( «RSoN S '?> (B) leave a copy of the warrant and receipt
at the place where the officer took the
property.
The return shall be made promptly and shall be accompanied (4) Return. The officer executing the warrant
by a written inventory of any property taken. The inventory must promptly return it — together with a
shall be made in the presence of the applicant for the warrant copy of the inventory — to the magistrate
and the person from whose possession or premises the judge designated on the warrant. The judge
property was taken, if they are present, or in the presence of must, on request, give a copy of the _,
at least one credible person other than the applicant for the inventory to the person from whomjor from
warrant or the person from whose possession or premises the .~ whose premisesathe property was taken and
property was taken, and shall be verified by the officer. The / to the applicant for the warrant.
federal magistrate judge shall upon request deliver a copy of (
the inventory to the person from whom or from whose ( /4;
premises the property was taken and to the applicant for the Above. )
warrant.
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(¢) Motion for Return of Property. A person aggrieved by (g2) Motion to Return Property. A person aggrieved
an unlawful search and seizure or by the deprivation of by an unlawful search and seizure of property or
property may move the district court for the district in which by the deprivation of property may move for the
the property was seized for the return of the property on the property’s return. The motion must be filed in the
ground that such person is entitled to lawful possession of district where the property was seized. The court
the property. The court shall receive evidence on any issue must receive evidence on any factual issue

of fact necessary to the decision of the motion. If the motion necessary to decide the motion. If it grants the
is granted, the property shall be returned to the movant, motion, the court must return the property to the
although reasonable conditions may be imposed to protect movant, but may impose reasonable conditions to
access and use of the property in subsequent proceedings. If protect access to the property and its use in later
a motion for return of property is made or comes on for proceedings.
hearing in the district of trial after an indictment or
information is filed, it shall be treated also as a motion to
suppress under Rule 12.

(f) Motion to Suppress. A motion to suppress evidence (h) Motion to Suppress. A defendant may move to
may be made in the court of the district of trial as provided suppress evidence in the court where the trial will
in Rule 12. occur, as Rule 12 provides.

(2) Return of Papers to Clerk. The federal magistrate (i) Forwarding Papers to the Clerk. The magistrate

| judge before whom the warrant is returned shall attach to the
x warrant a copy of the return, inventory and all other papers
in connection therewith and shall file them with the clerk of
the district court for the district in which the property was
seized.

judge to whom the warrant is returned must attach
to the warrant a gopy ofthe return, inventory, and
all other related papers and must deliver them to
the clerk in the district where the property was
seized.

(h) Scope and Definitions. This rule does not modify any
act, inconsistent with it, regulating search, seizure and the
issuance and execution of search warrants in circumstances
for which special provision is made. The term "property” is
used in this rule to include documents, books, papers and
any other tangible objects. The term "daytime” is used in this
rule mean hours from 6:00 a.m. to 10:00 p.m. according to
local time. The phrase “federal law enforcement officer” is
used in this rule to mean any government agent, other than
an attorney for the government as defined in Rule 54(c), who
is engaged in the enforcement of the criminal laws and is
within any category of officers authorized by the Attorney
General to request the issuance of a search warrant.
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COMMITTEE NOTE

The language of Rule 41 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only. Rule 41 has been completely reorganized to make it easier to read and apply its key provisions.

Current Rule 41(c)(1), which refers to the fact that hearsay evidence may be used to support probable cause, has been
deleted. That language was added to the rule in 1972, apparently to reflect emerging federal case law. See Advisory
Committee Note to 1972 Amendments to Rule 41 (citing cases). Similar language was added to Rule 4 in 1974. In the
intervening years, however, the case law has become perfectly clear on that proposition. Thus, the Committee believed
that the reference to hearsay was no longer necessary. Furthermore, the limited reference to hearsay evidence was
misleading to the extent that it might have suggested that other forms of inadmissible evidence could not be considered.
For example, the rule made no reference to considering a defendant’s prior criminal record, which clearly may be
considered in deciding whether probable cause exists. See, e.g., Brinegarv. United States, 338 U.S. 160 (1949) (officer’s
knowledge of defendant’s prior criminal activity). Rather than address that issue, or any other similar issues, the
Committee believed that the matter was best addressed in Rule 1101(d)(3), Federal Rules of Evidence. That rule
explicitly provides that the Federal Rules of Evidence do not apply to "preliminary examinations in criminal cases,
. . . issuance of warrants for arrest, criminal summonses, and search warrants." The Advisory Committee Note
accompanying that rule recognizes that: "The nature of the proceedings makes application of the formal rules of evidence
inappropriate and impracticable.” The Committee did not intend to make any substantive changes in practice by deleting
the reference to hearsay evidence.

REPORTER’S NOTES

In publishing the "style” changes to the Federal Rules of Criminal Procedure, the Committee decided to publish
separately any rule that includes what it considered at least one major substantive change. The purpose for this separate
publication is to highlight for the bench and the bar any proposed amendments that the Committee believes will result
in significant changes in current practice. Rule 41 is one of those rules. Another version of Rule 41, which includes a
substantive change that would permit a judge to issue a warrant for a covert entry for purposes of noncontinuous
observation, is being published simultaneously in a separate pamphlet.
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Rule 42. Criminal Contempt l’

contempt except as provided in subdivision (a) of this rule
shall be prosecuted on notice. The notice shall state the time
and place of hearing, allowing a reasonable time for the
preparation of the defense, and shall state the essential facts
constituting the criminal contempt charged and describe it as
such. The notice shall be given orally by the judge in open
court in the presence of the defendant or, on application of
the United States attorney or of an attorney appointed by the
court for that purpose, by an order to show cause or an order’
of arrest. The defendant is entitled to a trial by jury in any
case in which an act of Congress so provides. The defendant
is entitled to admission to bail as provided in these rules. If
the contempt charged involves disrespect to or criticism of a
judge, that judge is disqualified from presiding at the trial or
hearing except with the defendant’s consent. Upon a verdict
or finding of guilt the court shall enter an order fixing the
punishment.

|i ‘ —

Su.ba’;ws:.m; .
‘7)‘/‘4.. /"Hdd/Loé/
T sz cTien
i TN /\—(u/c.m.

AT g
bt e No |~

o/)/a/o sid >

’l Rule 42. Criminal Contempt
(b) Disposition Upon Notice and Hearing. A criminal

(a) Disposition After Notice. Any person who
commits criminal contempt may be punished for
that contempt after prosecution on notice.

e
/ (1) Notice. The court must give the person
notice in open court, in an order to show
cause, or in an arrest . The notice must:

WARRAANT T

(A) state the time and place of the trial;

(B) allow the defendant a reasonable time
to prepare a defense; and

(C) state the essential facts constituting the
charged criminal contempt and

describe it as such.

Appointing a Prosecutor. The court must
request that the contempt be prosecuted by
an attorney for the government, unless the
interest of justice requires @ppointment of 7
another attorney. If the government declines
the request, the court must appoint another
attorney to prosecute the contempt.

“The

Trial and Disposition. - person bein
prosecuted for-oriminakeentempt-is entitled

to a jury trial in any case in which federal
law so provides and must be released or
detained as Rule 46 provides. If the criminal
contempt involves disrespect toward or
criticism of a judge, that judge is disqualified
from presiding at the contempt trial or
hearing unless the defendant consents. Upon
a finding or verdict of guilty, the court must
impose the punishment——

’) @
|
®

&

(a) Summary Dispesition. A criminal contempt may be
punished summarily if the judge certifies that the judge saw
F or heard the conduct constituting the contempt and that it

was committed in the actual presence of the court. The order
of contempt shall recite the facts and shall be signed by the
judge and entered of record.

Summary Disposition. Notwithstanding any
other provision of these rules, the court may
summarily punish a person who commits criminal
contempt in its presence if the judge saw or heard
the contemptuous conduct and so certifies. The
contempt order must recite the facts, be signed by

the judge, and be filed with the clerk.

I
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COMMITTEE NOTE

The language of Rule 42 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only, except as noted below.

The revised rule is intended to more clearly set out the procedures for conducting a criminal contempt proceeding.
The current rule implicitly recognizes that an attorney for the government may be involved in the prosecution of such
cases. Revised Rule 42(a)(2) now explicitly addresses the appointment of a "prosecutor” and adopts language to reflect
the holding in Young v. United States exrel. Vuitton, 481 U.S. 787 (1987). In that case the Supreme Court indicated that
ordinarily the court should request that an attorney for the government prosecute the contempt; only if that request is
denied, should the court appoint a private prosecutor. The rule envisions that a disinterested counsel should be appointed
to prosecute the contempt.

Finally, Rule 42(b) has been amended to make it clear that a court may summarily punish a person for committing

contempt in the court’s presence without regard to whether other rules, such as Rule 32 (sentencing procedures), might
otherwise apply. See, e.g., United States v. Martin-Trigona, 759 F.2d 1017 (2d Cir. 1985).
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(O Ineowise s Unclige "
SeeMy/ 1o Modlfy,~

O Tt 2 Two tep ) ]
]l X. GENERAL PROVISIONS TITLE IX. GENERAL PROVISIONS \ “
Rule 43. Presence of the Defendant Rule 43. Defendant’s Presence ’,./
(a) Presence Required. The defendant shall be presentat | (a)

the arraignment, at the time of the plea, at every stage of the
trial including the impaneling of the jury and the return of
the verdict, and at the imposition of sentence, except as
otherwise provided by this rule.

When Required. Unless this rule provides /

otherwise, the defendant must bwaf/
o The T The

(1) the initial appearance,A arraignment, anc}\ plea;

(2) every trial stage, including jury impanelment
and the return of the verdict; and

(3) sentencing.

(b) Continued Presence Not Required. The further
progress of the trial to and including the return of the
verdict, and the imposition of sentence, will not be prevented
and the defendant will be considered to have waived the
right to be present whenever a defendant, initially present at
trial, or having pleaded guilty or nolo contendere,

(1) is voluntarily absent after the trial has commenced
(whether or not the defendant has been informed by the
court of the obligation to remain during the trial),

(2) in a noncapital case, is voluntarily absent at the
imposition of sentence, or

(3) after being warned by the court that disruptive
conduct will cause the removal of the defendant from the
courtroom, persists in conduct which is such as to justify
exclusion from the courtroom.

(b)

When Not Required. A defendant need not be
present under any of the following circumstances:

(1) Organizational Defendant. The defendant is
an organization represented by counsel who
is present.

(2) Misdemeanor Offense. The offense is
punishable by fine or by imprisonment for
not more than one year, or both, and with the
defendant’s written consent, the court
permits arraignment, plea, trial, and
sentencing to occur in the defendant’s
absence.

(3) Conference or Hearing on a Legal
Question. The proceeding involves only a
conference or hearing on a question of law.

(4) Sentence Correction. The proceeding
involves the correction or reduction of
sentence under Rule 35 or 18 U.S.C.

§ 3582(c).
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(c) Presence Not Required. A defendant need not be
present:

(1) when represented by counsel and the defendant is an
organization, as defined in 18 U.S.C. § 18;

(2) when the offense is punishable by fine or by
imprisonment for not more than one year or both, and the
court, with the written consent of the defendant, permits
arraignment, plea, trial, and imposition of sentence in the
defendant’s absence;

(3) when the proceeding involves only a conference or
hearing upon a question of law; or

(4) when the proceeding involves 2 reduction or
correction of sentence under Rule 35(b) or (c) or 18 US.C.
§ 3582(c).

(c) Waiving Continued Presence.

(1) In General. A defendant who was initially
present at trial, or who had pleaded guilty or
nolo contendere, waives the right to be
present under the following circumstances:

(A) when the defendant is voluntarily
absent after the trial has begun,
regardless of whether the court
informed the defendant of an
obligation to remain during trial;

(B) in a noncapital case, when the

defendant is voluntarily absent during

sentencing; or

when the court warns the defendant
that it will remove the defendant from
the courtroom for disruptive behavior,
but the defendant persists in conduct

- ©

( No7 g% Ren that justifies removal from the
—“o whe ki;jg ) courtroom.

\‘\ (2) Waiver’s Effect. If the defendant waives the

( T }?ul ‘ right to be present under this-rute, the trial

' OR em i 43 (c) (]) maﬁ .pr:)ceed to co§pletlon,. mcl:dn)g tltxhe

T /? % 43 (c) ( verdict’s return and sentencing, during the

- 1 avi ) defendant’s absence.
COMMITTEE NOTE

The language of Rule 43 has been amended as part of the géneral restylfng' of the Criminal Rules to make them more

easily understood and to make style and
stylistic only.

terminology consistent throughout the rules. These changes are intended to be

REPORTER’S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to publish

separately any

rule that includes what it considered at least one major substantive change. The purpose for this separate

publication is to highlight for the bench and the bar any proposed amendments that the Committee believes will result

in significant changes in current
that the proposed Rules 5 and 1
simultaneously in a separate pamphlet.

practice. Rule 43 is one of those rules.
0 would authorize video teleconferencing of certain proceedings,

Another version of Rule 43, which recognizes
is being published
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Rule 44. Right to and Assignment of Counsel

(a) Right to Assigned Counsel. Every defendant who is
unable to obtain counsel shall be entitled to have counsel
assigned to represent that defendant at every stage of the
proceedings from initial appearance before the federal

(a) Right to Appointed Counsel. A defendant who
Anwc] isemeble-to obtain ceunsel 1s entitled to have
1 appointed to represent the defendant at
oNE.  every stage of the proceeding from initial

magistrate judge or the court through appeal, unless the appearance through appeal, unless the defendant
defendant waives such appointment. waives this right.
(b) Assignment Procedure. The procedures for ® Appointment Procedure. Federal law and local
implementing the right set out in subdivision (a) shall be court rules govern the procedure for
those provided by law and by local rules of court established implementing the right to counset: ; o n
pursuant thereto. Ay
(¢) Joint Representation. ‘Whenever two or more (¢ Inquiry Into Joint Representation.

defendants have been jointly charged pursuant to Rule 8(b)
or have been joined for trial pursuant to Rule 13,and are
represented by the same retained or assigned counsel or by
retained or assigned counsel who are associated in the
practice of law, the court shall promptly inquire with respect
to such joint representation and shall personally advise each
defendant of the right to the effective assistance of counsel,
including separate representation. Unless it appears that
there is good cause to believe no conflict of interest is likely
to arise, the court shall take such measures as may be
appropriate to protect each defendant’s right to counsel.

]

ﬁ—%ﬂ”%

W

(1) Joint Representation. Joint representation
occurs when:

(A) two or more defendants have been
charged jointly under Rule 3(b) or
have been joined for trial under Rule
13; and

(B) the defendants are represented by the

/smwl, or eoanse‘l’v'vﬁﬁr_e?
associated in law practice. AlosS

(2) Court’s Responsibilities in Cases of Joint
Representation. The court must promptly
inquire about the propriety of joint
representation and must personally advise
each defendant of the right to the effective
assistance of counsel, including separate
representation. Unless there is good cause to
believe that no conflict of interest is likely to

arise, the court must take appropriate
measures to protect each defendant’s right to
counsel.

COMMITTEE NOTE

The language of Rule 44 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic only.

Revised Rule 44 now refers to the “appointment"
believed the former term ‘was more appropriate.

of counsel, rather than the assignment of counsel; the Committee
See 18 U.S.C. § 3006A. In Rule 44(c), the term “retained or assigned”

has been deleted as being unnecessary, without changing the court’s responsibility to conduct an inquiry where joint

representation Occurs.
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Rule 45. Time

Rule 45. Computing and Extending Time .

(a) Computation. In computing any period of time the

day of the act or event from which the designated period of
time begins to run shall not be included. The last day of the

} period so computed shall be included, unless it is a Saturday,

| a Sunday, or a legal holiday, or, when the act to be done is

| the filing of some paper in court, a day on which weather or

| other conditions have made the office of the clerk of the

district court inaccessible, in which event the period runs

until the end of the next day which is not one of the

| aforementioned days. When a period of time prescribed or

allowed is less than 11 days, intermediate Saturdays,

| Sundays and legal holidays shall be excluded in the

| computation. As used in these rules, "legal holiday”

| includes New Year’s Day, Birthday of Martin Luther King,

! 1., Washington’s Birthday, Memorial Day, Independence

Day, Labor Day, Columbus Day, Veterans Day,

| Thanksgiving Day, Christmas Day, and any other day

appointed as a holiday by the President or the Congress of

the United States, or by the state in which the district court is

(a) Computing Time. The following rules apply in
computing any period of time specified in these
rules, any local rule, or any court order:

(1) Day of the Event Excluded. Exclude the day
of the act, event, or default that begins the
period. '

) Exclusion from Brief Periods. Exclude
intermediate Saturdays, Sundays, and legal
holidays when the period is less than 11 |
days.

(3) Last Day. Inciude the last day of the period

unless it is a Saturday, Sunday, legal

_—3 holiday, or# day on which weather or other
conditions make the clerk’s office
inaccessible. When the last day is excluded,
the period runs until the end of the next day
that is not a Saturday, Sunday, legal holiday,
or day when the clerk’s office is
inaccessible. ’

(4) "Legal Holiday" Defined. As used in this
rule, "legal holiday" means:

(A) New Year’s Day;
(B) Martin Luther King, Jr.’s Birthday;

(C) Presidents’ Day;

()L/ow A/ij— :
butledar 7

B4 ey doesnt

brreax [irse

éu—-’f—>
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() Thanksgiving Day;
. () Christmas Day; and

(K) any other day declared a holiday by
the President,\Congress, or the state
where the district court is held.

(D) Memorial Day; |
(E) Independence Day; _

(F) Labor Day;

G) -Columbus Day;

(H) Veterans’ Day; :

/7

(b) Enlargement. When an act is required or allowed to
be done at or within a specified time, the court for cause
shown may at any time in its discretion (1) with or without
motion or notice, order the period enlarged if request
therefor is made before the expiration of the period
originally prescribed or as extended by a previous order or
(2) upon motion made after the expiration of the specified
period permit the act to be done if the failure to act was the
result of excusable neglect; but the court may not extend the
time for taking any action under Rules 29, 33, 34 and 35,
except to the extent and under the conditions stated in them.

(A) before the originally prescribed or
previously extended time expires; or

4
i €CAwr (B) _after the time expires if the party failed
Qéﬁ— -7 to W excusable neglect.

e i e

g

(2) Exceptions. The court may not extend the
time to take any action under Rules 29, 33,
34, and 35, except as stated in those rules.

|28, 1966, eff. July 1, 1966.

[(c) Unaffected by Expiration of Term.] Rescinded Feb.

|

(d) For Motions; Affidavits. A written motion, other
than one which may be heard ex parte, and notice of the
hearing thereof shall be served not later than 5 days before
the time specified for the hearing unless a different period is
fixed by rule or order of the court. For cause shown such an
order may be made on ex parte application. When a motion
is supported by an affidavit, the affidavit shall be served
with the motion; and opposing affidavits may be served not
less than 1 day before the hearing unless the court permits
them to be served at a later time.

SV WEXE
waHobodabte_ Fo" —
“TRAd T onA .(,%f, 5y AT ,M./r{f'.

() Extending Time.

(1) In General. When an act must or may be

done within a specified period, the court on

its own may extend the time, or for good

' cause may do so on a party’s motion made: :
Lo mpare. 5’7(_6..) (2)) \
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(¢) Additional Time After Service by Mail. Whenever a (¢) Additional Time After Service. When these

. I party has the right or is required to do an act within a rules permit or require a party to act within a
prescribed period after the service of a notice or other paper specified period after a notice or 2 paper has been
upon that party and the notice or other paper is served by served on that party, 3 days are added to the

mail, 3 days shall be added to the prescribed period. /_?Ezm;f;:wice occurs in the.manner provided
- under Rule(S(0)2)B), (C), or (D) ederal

Ruleg of Civil Proced

COMMITTEE NOTE

The language of Rule 45 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic only.

In Rule 45(a)(4)(C), the term "Presidents’ Day" is used instead of *Washington’s Birthday" — the term used in the
statute. The former term reflects the prevalent modern usage and was selected to conform the rule to the recently restyled
Federal Rules of Appellate Procedure. :

The additional three days provided by Rule 45(c) is extended to the means of service authorized by the new paragraph
(D) added to Rule 5(b) of the Federal Rules of Civil Procedure, including — with the consent of the person served —
service by electronic means. The means of service authorized in civil actions apply to criminal cases under Rule 49 (b).

Rule 45(d), which governs the timing of written motions and affidavits, has been moved to Rule 47.
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ﬂRule 46. Release from Custody

Rule 46. Release from Custody; Supervising Detention “

(b) Release During Trial. A person released before trial
shall continue on release during trial under the same terms
and conditions as were previously imposed unless the court
determines that other terms and conditions or termination of
release are necessary to assure such person’s presence during
the trial or to assure that such person’s conduct will not
obstruct the orderly and expeditious progress of the trial.

®)

" (a) Release Prior to Trial. Eligibility for release prior to (a) Before Trial. The provisions of 18 U.S.C.
trial shall be in accordance with 18 U.S.C. §§ 3142 and §§ 3142 and 3144 govern pretrial release.
3144, '
fl

During Trial. A person released before trial
continues on release during trial under the same
terms and conditions. But the court may order
different terms and conditions or terminate the
release if necessary to ensure that the person will
be present during trial or that the person’s l
conduct will not obstruct the orderly and {
expeditious progress of the trial.

i

(c) Pending Sentence and Notice of Appeal. Eligibility
for release pending sentence or pending notice of appeal or
expiration of the time allowed for filing notice of appeal, "
shall be in accordance with 18 U.S.C. § 3143. The burden of
establishing that the defendant will not flee or pose a danger
to any other person or to the community rests with the
defendant.

©

Pending Sentencing or Appeal. The provisions
of 18 U.S.C. § 3143 govern release pending
sentencing or appeal. The burden of establishing
that the defendant will not flee or pose a danger to
any other person or to the community rests with

. the defendant.

@

Pending Hearing on a Violation of Probation
or Supervised Release. Rule 32.1(a)(6) governs
release pending a hearing on a violation of
probation or supervised release.

(d) Justification of Sureties. Every surety, excepta
corporate surety which is approved as provided by law, shall
justify by affidavit and may be required to describe in the
affidavit the property by which the surety proposes to justify
and the encumbrances thereon, the number and amount of
other bonds and undertakings for bail entered into by the
surety and remaining undischarged and all the other
liabilities of the surety. No bond shall be approved unless
the surety thereon appears to be qualified.

(®

demonstrate by affidavit that its assets are
describe the following:

the property that the surety proposes to use
as security;

1)

@
&)

any encumbrance on that property;

the number and amount of any other
undischarged bonds and bail undertakings
the surety has issued; and

any other liability of the surety.

Surety. The court must not approve a bond unless
any surety appears to be qualified. Every surety,
except a legally approved corporate surety, must
adequate. The court may require the affidavit to
&
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(e¢) Forfeiture.

(1) Declaration. If there isa breach of condition of a
bond, the district court shall declare a forfeiture of the bail.

(2) Setting Aside. The court may direct that a forfeiture
be set aside in whole or in part, upon such conditions as the
court may impose, if a person released upon an execution
of an appearance bond with a surety is subsequently

surrendered by the surety into custody or if it otherwise - -|°

appears that justice does not require the forfeiture. .. -

(Td say ' kol o
]DA .Z.%A«CLJQ%T néfdcbff__.
v

() Bail Forfeiture. Mennmin 4 ) \

(1) Declaration. The court must declare the bail
forfeited if a condition of the bond is
breached.

(2) Setting Aside. The court may set asidﬁ .)
whole or in partja bail forfeiture upon“any
.2 condition the court may imposT'Lf:’

(A) the surety later surrenders into custody
the person released on the surety’s

appearance bond; or

(B) it appears that justice does not require
bail forfeiture.

,,)

@A) Enforce;lﬁt. When a forfeiture has not been set
aside, the court shall on motion enter 2 judgment of default
and execution may issue thereon. By entering into a bond
the obligors submit to the jurisdiction of the district court
and irrevocably appoint the clerk of the court as their agent
upon /vilhom any papers affecting their liability may be
served. Their liability may be enforced on motion without
the/necessity of an independent action. The motion and
such notice of the motion as the court prescribes may be

served on the clerk of the court, who shall forthwith mail

copies to the obligors to their last known addresses.

(4) Remission. After entry of such judgment, the court

may remit it in whole or in part under the conditions
applying to the setting aside of forfeiture in paragraph (2) |.

of this subdivision.
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(3) Enforcement.

(A) Default Judgment and Execution. Ifit
does not set aside a bail forfeiture, the
) " court musi)upon the government’s

5 /Tn?fo_taenter a default judgment.
/ (B) Jurisdiction and Service. By entering
/’ into a bond, each surety submits to the

/ district court’s jurisdiction and
irrevocably appoints the district clerk
as its agent to receive service of any
filings affecting its liability.
! (C) Motion to Enforce. The court may ,2
_~tipon the government’s moﬁoaenforce
)" the surety’s liability without an
independent action. The government
must serve any motion, and notice as
the court prescribes, on the district
clerk. If so served, the clerk must
promptly mail a copy to the surety at
its last known address.

/

(4) Remission. After entering a judgment under

Rule 46(£)(3), the court may remit|in whole
@e judgment under the same
7 conditiors specified in Rule 46()(2).
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(f) Exoneration. When a condition of the bond has been (z) Exoneration. The court must exonerate the surety
satisfied or the forfeiture thereof has been set aside or and release any bail when a bond condition has -
remitted, the court shall exonerate the obligors and release been satisfied or when the court has set aside or
any bail. A surety may be exonerated by a deposit of cash in remitted the forfeiture. The court must exonerate
the amount of the bond or by a timely surrender of the a surety who deposits cash in the amount of the
defendant into custody. bond or timely surrenders the defendant into

custody.

(g) Supervision of Detention Pending Trial. The court (h) Supervising Detention Pending Trial.
shall exercise supervision over the detention of defendants '

and witnesses within the district pending trial for the purpose (1) In General. To eliminate unnecessary
of eliminating all unnecessary detention. The attorney for detention, the court must supervise the
the government shall make a biweekly report to the court detention within the district of any
listing each defendant and witness who has been held in qifgndamf awaiting trial and of any persong |{~
custody pending indictment, arraignment, or trial for a o “held as material witnesses.
period in excess of ten days. As to each witness so listed the / : '
attorney for the government shall make a statement of the (@) Reports. The attorney for the governmeat
reasons why such witness should not be released with or / must report biweekly to the court, listing
without the taking of a deposition pursuant to Rule 15(a). ‘ each material witness held in custody for
As to each defendant so listed the attorney for the  ~ more than 10 days pending indictment,
government shall make a statement of the reasons why the arraignment, or trial. For each material
defendant is still held in custody. ' witness listed in the report, the attorney for

( W l\ﬂ /é lup ﬂ( 7 the government must state why the witness

2 should not be released with or without a

% Al ?fg,%f'/ ) deposition being taken under Rule 15(a). |

(h) Forfeiture of Property. Nothing in this rule or in () Forfeiture of Property. The court ma dispose
chapter 207 of title 18, United States Code, shall prevent the of a charged offense by ordering(forfeiture of 18 ¢

court from disposing of any charge by entering an order U.S.C. § 3142(c)(1)(B)(xi) property under 18
directing forfeiture of property pursuant to 18 U.S.C. U.S.C. § 3146(d), if a fine in the amount of the
3142(c)(1)(B)(xi) if the value of the property is an amount property’s value would be an appropriate sentence
that would be an appropriate sentence after conviction of the for the charged offense.
offense charged and if such forfeiture is authorized by
statute or regulation.

[J (i) Production of Statements. () Producing Statements.

(1) In General. Rule 26.2(a)~(d) and (f) appliesata (1) In General. Unless the court for good cause
detention hearing held under 18 U.S.C. § 3142, unless the rules otherwise, Rule 26.2(a)-(d) and (f)
court, for good cause shown, rules otherwise in a particular applies at a detention hearing under 18
case. . U.S.C. § 3142.

W ot p o d LQC-;N(

() Sanctions for Failure to Produce Statement. Ifa Q) Sanctions for Failure-to-Producea
party elects not to comply with an order under Rule 26.2(a) Statement. If a party disobeys a Rule
to deliver a statement to the moving party, at the detention /‘}'2_6—2@ order to produce a witness’s
hearing the court may not consider the testimony of a statement, the court must not consider that

Lwitness whose statement is withheld. Y, witness’s testimony at the detention hearing.
M ]

(énm, AC s Theps

Coted an Zé.Z(g).)
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COMMITTEE NOTE

The language of Rule 46 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only, except as noted below.

Although the general rule is that an appeal to a circuit court deprives the district court of jurisdiction, Rule 46(c)
recognizes the apparent exception to that rule — that the district court retains jurisdiction to decide whether the defendant
should be detained, even if a notice of appeal has been filed. See, e.g., United States v. Meyers, 95 F.3d 1475 (1 Oth Cir.
1996), cert. denied, 522 U.S. 1006 (1997) (initial decision of whether to release defendant pending appeal is to be made
by district court); United States v. Affleck, 765 F.2d 944 (10th Cir. 1985); Jago v. United States District Court, 570 F.2d
618 (6th Cir. 1978) (release of defendant pending appeal must first be sought in district court). See also Federal Rule
of Appellate Procedure 9(b) and the accompanying Committee Note.

{

Revised Rule 46(h) deletes the requirement that the attorney for the government file bi-weekly reports with the court
concerning the status of any defendants in pretrial detention. The Committee believed that the requirement was no longer
necessary in light of the Speedy Trial Act provisions. 18 U.S.C. §§ 3161, et. seq. On the other hand, the requirement that
the attorney for the government file reports regarding detained material witnesses has been retained in the rule.

Rule 46(i) addresses the ability of a court to order forfeiture of property where a defendant has failed to appear as
required by the court. The language in the current rule, Rule 46(h), was originally included by Congress. The new
language has been restyled with no change in substance or practice intended. Under this provision, the court may only
forfeit property as permitted under 18 U.S.C. §§ 3146(d) and 3142(c)(1)(B)(xi). The term "appropriate sentence” means

a sentence that is consistent with the Sentencing Guidelines.
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Motions

Rule 47. Moti

ons and Supporting Affidavi

forth the relief or order sought. It may be supported by
affidavit.

An application to the court for an order shall be by motion. | (a) In General. A party applying to the court for an
A motion other than one made during a trial or hearing shall | order must do so by motion. -
be in writing unless the court permits it to be made orally.
shall state the grounds upon which it is made and shall set " (b) Form and Contentofa Motion. A motion —

It

. except when made during a trial or hearing —
.~ must be in writingJunless the court permits the
% party to-make the motion by other means. A
motion must state the grounds on which it is
based and the relief or order sought. A motion
may be supported by affidavit.

() Timing of a Motion. A party must servea
written motion — other than one that the court
may hear gx parté — and any hearing noticeat ._
leas@hys before the hearing date, unless a rule -
or court order sets a different period. For good
cause, the court may set a different period upon
ex parte application.

(d) Affidavit Supporting a Motion. The moving
party must serve any supporting affidavit with the
motion. A responding party %
opposing affidavit at least ay before the
hearing;yunless the court permits later service.

|

COMMITTEE NOTE

The language of Rule 47 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic only, except as noted below.

In Rule 47(b), the word "orally" has been deleted.

The Committee believed first, that the term should not actas a

limitation on those who are not able to speak orally and second, a court may wish to entertain motions through electronic
or other reliable means. Deletion of the term also comports with a similar change in Rule 26, regarding the taking of
testimony during trial. In place of that word, the Committee substituted the broader phrase "by other means.”
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“ Rule 48. Dismissal Rule 48. Dismissal —>

(a) By Attorney for Government. The Attorney General (@) By the Government. The government maylwith

or the United States attorney may by leave of court file a 5~ Teave of court)dismiss an indictment, information,
'l dismissal of an indictment, information, or complaint and or complaint. The government may not dismiss
the prosecution shall thereupon terminate. Such a dismissal the prosecution during trial without the
may not be filed during the trial without the consent of the defendant’s consent.
defendant. :
(b) By the Court. The court may dismiss an PJ

(b) By Court. If there is unnecessary delay in presenting indictment, information, or complaint if
the charge to the grand jury or in filing an information unnecessary delay occurs in:
against a defendant who has been held to answer to the
district court, or if there is unnecessary delay in bringing a (1) presenting a charge to a grand jury;
defendant to trial, the court may dismiss the indictment,
information, or complaint. (2) filing an information against a defendant; or

(3) bringing a defendant to trial.
—
COMMITTEE NOTE

The language of Rule 48 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only.

The Committee considered the relationship between Rule 48(b) and the Speedy Trial Act. See 13 U.S.C. §§ 3161,
et seq. Rule 48(b), of course, operates independently from the Act. See, e.g., United States v. Goodson, 204 F.3d 508
(4th Cir.2000) (noting purpose of Rule 48(b)); United Statesv. Carlone, 666 F2d 1112, 1116 (7th Cir. 1981) (suggesting
that Rule 48(b) could provide alternate basis in an extreme case to dismiss an indictment, without reference to Speedy
Trial Act); United States v. Balochi, 527 F.2d 562, 563-64 (4th Cir. 1976) (per curiam) (Rule 48(b) is broader in
compass). In re-promulgating Rule 48(b), the Committee intends no change in the relationship between that rule and the
Speedy Trial Act.
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Rule 49. Service and Filing of Papers

Rale 49. Serving and Filing Papers

(a) Service: When Required. Written motions other than
1 those which are heard ex parte, written notices, designations
| of record on appeal and similar papers shall be served upon

' each of the parties.

(b) Service: How Made. Whenever under these rules or
by an order of the court service is required or permitted to be
made upon a party represented by an attorney, the service
shall be made upon the attorney unless service upon the
party personally is ordered by the court. Service upon the
attorney or upon a party shall be made in the manner
provided in civil actions.

{c) Notice of Orders. Immediately upon the entry of an
order made on a written motion subsequent to arraignment
the clerk shall mail to each party a notice thereof and shall
‘ make a note in the docket of the mailing. Lack of notice of
[ the entry by the clerk does not affect the time to appeal or
| relieve or authorize the court to relieve a party for failure to
appeal within the time allowed, except as permitted by Rule
! 4(b) of the Federal Rules of Appellate Procedure.

t
!

(d) Filing. Papers required to be served shall be filed with

(a) When Required. A party must serve on every
other party any written motion (other than one to
be heard ex parte), written notice, designation of
the record on appeal, or similar paper.

How Made. Service must be made in the manner
provided for a civil action. When these rules ora
court order requires or permits service on a party
represented by an attorney, service must be made

on the attorney instead of the party/unless tEE?
y)

court orders otherwise. .

(b)

() Notice of a Court Order. When the court issues
an order on any post-gr_ra;i_g:ent motion, the
clerk must provide notice in manner provided

fj 2 foracivil action. Except as Federal Rule of

Appellate Procedure 4(b) provides otherwise, the
clerk’s failure to give notice does not affect the
time to appeal, or relieve — or authorize the court
to relieve — a party’s failure to appea! within the
allowed time.

(d) Filing. A party must file with the court a copy of

| the court. Papers shall be filed in the manner provided in any paper the party is required to serve. A paper

i civil actions. must be filed in & manner provided for a civil

. action.

‘ [(e) Abrogated April 27, 1995, eff. December 1, 1995] '
COMMITTEE NOTE

The language of Rule 49 has been amended as part of the general restyling of the Criminal Rules to

make them more

easily understood and to make style and terminology consistent throughout the rules.

Rule 49(c) has been amended to reflect
do not require) a court to provide notice of its

proposed changes in the Federal
orders and judgments through electrenic means. See Federal Rules

Rules of Civil Procedure that permit (but
of Civil

Procedure 5(b) and 77(d). As amended, Rule 49(c) now parallels a similar extant provision in Rule 49(b), regarding

service of papers.
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Rule 50. Calendars; Plan for Prompt Dispaosition Rule 50. Prompt Disposition
(a) Calendars. The district courts may provide for Scheduling preference must be given to criminal
placing criminal proceedings upon appropriate calendars. proceedings as far as practicable.
Preference shall be given to criminal proceedings as far as

practicable.

(b) Plans for Achieving Prompt Disposition of
Criminal Cases. To minimize undue delay and to further
the prompt disposition of criminal cases, each district court
shall conduct a continuing study of the administration of
criminal justice in the district court and before United States
magistrate judges of the district and shall prepare plans for
the prompt disposition of criminal cases in accordance with
the provisions of Chapter 208 of Title 18, United States
Code.

COMMITTEE NOTE

The language of Rule 50 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only, except as noted below.

The first sentence in current Rule 50(a), which says that a court may place criminal proceedings ona calendar, has
been deleted. The Committee believed that the sentence simply stated a truism and was no longer necessary.

Current Rule 50(b), which simply mirrors 13 U.S.C. § 3165, has been deleted in its entirety. The rule was added in
1971 to meet congressional concerns in pending legislation about deadlines in criminal cases. Provisions governing

deadlines were later enacted by Congress and protections were provided in the Speedy Trial Act. The Committee
concluded that in light of those enactments, Rule 50(b) was no longer necessary.
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Rule 51. Exceptions Unnecessary. Rule 51. Preserving Claimed Error “ .'

[i

| e e e

Exceptions to rulings or orders of the court are (a) Exceptions Unnecessary. Exceptions to rulings
unnecessary and for all purposes for which an exception has or orders of the court are unnecessary.
heretofore been necessary it is sufficient that a party, at the
time the ruling or order of the court is made or sought, (b) Preserving a Claim of Error. A party may
makes known to the court the action which that party desires : preserve a claim of error by informing the court —
the court to take or that party’s objection to the action of the when the court ruling or order is made or
court and the grounds therefor; but if a party has no sought — of the action the party wishes the court
opportunity to object to a ruling or order, the absence of an to take, or the party’s objection to the court’s
objection does thereafter prejudice that party. action and the grounds for that objection. If a

party does not have an opportunity to object to a
ruling or order, the absence of an objection does
not later prejudice that party. A ruling or order

that admits or excludes evidence is governed by
Federal Rule of Evidence 103.

COMMITTEE NOTE

The language of Rule 51 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

- stylistic only.

The Rule includes a new sentence that explicitly states that any rulings regarding evidence are governed by Federal
Rule of Evidence 103. The sentence was added because of concerns about the Supersession Clause, 28 U.S.C. § 2072(b),
of the Rules Enabling Act, and the possibility that an argument might have been made that Congressional approval of
this rule would supersede that Rule of Evidence.
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Rule 52. Harmless Error and Plain Error Rule 52. Harmless and Plain Error
(a) Harmless Error. Any error, defect, irregularity, or (a) Harmless Error. Any error, defect, irregularity,
variance which does not affect substantial rights shall be or variance that does not affect substantial rights
disregarded. must be disregarded. |
(b) Plain Error. Plain errors or defects affecting () Plain Error. A plain error or defect that affects |
substantial rights may be noticed although they were not substantial rights may be considered even though \
brought to the attention of the court. it was not brought to the court’s attention. |
COMMITTEE NOTE

The language of Rule 52 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only.
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Rule 53. Regulation of Conduct in the Court Room.

Rule 53.  Courtroom Photographing and

Broadcasting Prohibited

The taking of photographs in the court room during the
progress of judicial proceedings or radio. broadcasting of
judicial proceedings from the court room shall not be
permitted by the court.

Except as otherwise provided by statute or these rules,
the court must not permit the taking of photographs in the
courtroom during judicial proceedings or the broadcasting
of judicial proceedings from the courtroom.

COMMITTEE NOTE

The language of Rule 53 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic only, except as noted below.

Although the word "radio” has been deleted from the rule, the Committee does not believe that the amendment is a
substantive change but rather one that accords with judicial interpretation applying the current rule to other forms of
broadcasting and functionally equivalent means. See, e.g., United States v. Hastings, 695 F.2d 1278, 1279, 0. 5 (1 1th
Cir. 1983) (television proceedings prohibited); United States v. McVeigh, 931 F. Supp. 753 (D. Colo. 1996) (release of
tape recordings of proceedings prohibited). Given modern technology capabilities, the Committee believed that a more

generalized reference to *broadcasting” is appropriate.

Also, although the revised rule does not explicitly recognize exceptions within the rules themselves, the restyled rule

recognizes that other rules might permit, for example,
the proceedings, even if only for limited purposes.

video teleconferencing, which clearly involves "broadcasting"” of

REPORTER’S NOTES

In publishing the "style” changes to the Federal Rules of Criminal Procedure, the Committee decided to publish
separately any rule that includes what it considered at least one major substantive change. The purpose for this separate
publication is to highlight for the bench and the bar any proposed amendments that the Committee believes will result
in significant changes in current practice. That separate publication includes substantive amendments to Rules 5 and 10
that would permit video teleconferencing of initial appearances and arraignments and to Rule 26 that would permit
remote transmission of live testimony. Those amendments would thus impact on Rule 53.
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Rule 54. Application and Exception Rule 54. (Reserved)®

~

(a) Courts. These rules apply to all criminal proceedings
in the United States District Courts; in the District Court of
Guam; in the District Court for the Northern Mariana
Islands, except as otherwise provided in articles IV and V of
the covenant provided by the Act of March 24, 1976 (90
Stat. 263); and in the District Court of the Virgin Islands; in
the United States Courts of Appeals; and in the Supreme
Court of the United States; except that the prosecution of
offenses in the District Court of the Virgin Islands shall be
by indictment or information as otherwise provided by law.

SAll of Rule 54 was moved to Rule 1,
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(b) Proceedings.

(1) Removed Proceedings. These rules apply to
_ criminal prosecutions removed to the United States district
courts from state courts and govern all procedure after
removal, except that dismissal by the attorney for the
prosecution shall be governed by state law.

(2) Offenses Outside a District or State. These rules
apply to proceedings for offenses committed upon the high
seas or elsewhere out of the jurisdiction of any particular
state or district, except that such proceedings may be had
in any district authorized by 18 U.S.C. § 3238.

(3) Peace Bonds. These rules do not alter the power of
judges of the United States or of United States magistrate’
judges to hold security of the peace and for good behavior -
under Revised Statutes, § 4069, 50 U.S.C. § 23, but in such
cases the procedure shall conform to these rules so far as -
they are applicable.

(4) Proceedings Before United States Magistrate
Judges. Proceedings involving misdemeanors and other
petty offenses are governed by Rule 58.

(5) Other Proceedings. These rules are not applicable
to extradition and rendition of fugitives; civil forfeiture of
property for violation of a statute of the United States; or
the collection of fines and penalties. Except as provided in
Rule 20(d) they do not apply to proceedings under 18
U.S.C. Chapter 403 — Juvenile Delinquency — so far as
they are inconsistent with that chapter. They do not apply
to summary trials for offenses against the navigation laws
under Revised Statutes §§ 4300-4305, 33 U.S.C. §§ 391-
396, or to proceedings involving disputes between seamen
under Revised Statutes §§ 4079-4081, as amended, 22
U.S.C. §§ 256-258, or to proceedings for fishery offenses
under the Act of June 28, 1937, c. 392, 50 Stat. 325-327,
16 U.S.C. §§ 772-772i, or to proceedings against a witness
in a foreign country under 28 US.C. §1784.

()
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| (c) Application of Terms. As used in these rules the
| following terms have the designated meanings.

"Act of Congress” includes any act of Congress locally
applicable to and in force in the District of Columbia, in
Puerto Rico, in a territory or in any insular possession.

"Attorney for the government" means the Attorney
General, an authorized assistant of the Attorney General, a
United States Attorney, an authorized assistant of a United
{ States Attorney, when applicable to cases arising under the
laws of Guam the Attorney General of Guam or such other
person or persons as may be authorized by the laws of Guam
to act therein, and when applicable to cases arising under the
1 1aws of the Northern Mariana Islands the Attorney General
of the Northern Mariana Isiands or any other person or
persons as may be authorized by the laws of the Northern
| Marianas to act therein.

"Civil action" refers to a civil action in a district court.

The words "demurrer," "motion to quash,” "plea in

l abatement,” "plea in bar" and "special plea in bar,” or words
i to the same effect, in any act of Congress shall be construed
l to mean the motion raising a defense or objection provided

| "Federal magistrate judge” means a United States

| magistrate judge as defined in 28 U.S.C. §§ 631-639,a judge
of the United States or another judge or judicial officer
specifically empowered by statute in force in any territory or
possession, the Commonwealth of Puerto Rico, or the
District of Columbia, to perform a function to which a
particular rule relates.

*Judge of the United States” includes a judge of the district
court, court of appeals, or the Supreme Court.

"Law" includes statutes and judicial decisions.
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"Magistrate judge” includes a United States magistrate
judge as defined in 28 U.S.C. §§ 631-639, a judge of the
United States, another judge or judicial officer specifically
empowered by statute in force in any territory or possession,
the Commonwealth of Puerto Rico, or the District of
Columbia, to perform a function to which a particular rule
relates, and a state or local judicial officer, authorized by 18
U.S.C. § 3041 to perform the functions prescribed by Rules
1 3, 4, a_nd 5.

"Qath" includes affirmations.
*Petty offense” is defined in 18 U.S.C. § 19.

»State" includes District of Columbia, Puerto Rico,
i territory and insular possession.

"United States magistrate judge" means the officer

| authorized by 28 U.S.C. §§ 631-639.

COMMITTEE NOTE

Certain provisions in current Rule 54 have been moved to revised Rule 1 as part of a general restyling of the Criminal
Rules to make them more easily understood and to make style and terminology consistent throughout the rules. Other

provisions in Rule 54 have been deleted as being unnecessary.
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Rule 55. Records Rule 55. Records
The clerk of the district court and each United States The clerk of the district court must keep records
.l magistrate judge shall keep records in criminal proceedings of criminal proceedings in the form prescribed by the
in such form as the Director of the Administrative Office of Director of the Administrative Office of the United
the United States Courts may prescribe. The clerk shall States Courts. The clerk must enter in the records every
enter in the records each order or judgment of the court and court order or judgment and the date of entry.
the date such entry is made. - '
COMMITTEE NOTE

The language of Rule 55 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only.
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Rule 56. Courts and Clerks

Raule 56. When Court Is Open u .

The district court shall be deemed always open for the
purpose of filing any proper paper, of issuing and returning
process and of making motions and orders. The clerk’s
office with the clerk or a deputy in attendance shall be open
during business hours on all days except Saturdays, Sundays,
and legal holidays, but a court may provide by local rule or
| order that its clerk’s office shall be open for specified hours
on Saturdays or particular legal holidays other than New
| Year’s Day, Birthday of Martin Luther King, Jr.,
Washington’s Birthday, Memorial Day, Independence Day,
Labor Day, Columbus Day, Veterans Day, Thanksgiving
| Day, and Christmas Day. :

@

(b)

©

In General. A district court is considered always
open for any filing, and for issuing and returning
process, making a motion, or entering an order.

Office Hours. The clerk’s office — with the clerk
or a deputy in attendance — must be open during
business hours on all days except Saturdays,
Sundays, and legal holidays.

Special Hours. A court may provide by local rule
or order that its clerk’s office will be open for
specified hours on Saturdays or legal holidays
other than New Year’s Day, Martin Luther King,
IJr.’s Birthday, Presidents’ Day, Memorial Day,
Independence Day, Labor Day, Columbus Day,
Veterans’ Day, Thanksgiving Day, and Christmas |
Day.

COMMITTEE NOTE

The language of Rule 56 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic only.

In Rule 56(c) the term "Presidents’ Day" is used in lieu of the term, "Washington’s Birthday." Although the latter
term is used in the statute, the former reflects the prevalent modern usage and is the term used in the recently restyled
Federal Rules of Appellate Procedure. See also Rule 45(a).

(i
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Rule 57. Raules by District Courts

L2l T/E)) v
Rule 57. District Court Rules

(2) In General

(1) Each district court acting by a majority of its
district judges may, after giving appropriate public

notice and an opportunity to comment, make and amend

rules governing its practice. A local rule shall be
consistent with — but not duplicative of — Acts of

Congress and rules adopted under 28 U.S.C. § 2072 and

shall conform to any uniform numbering system
prescribed by the Judicial Conference of the United
States.

(2) A local rule imposing a requirement of form shall
not be enforced in a manner that causes a party to lose
rights because of nonwillful failure to comply with the
requirement.

(Compars_

Y5 (5)G)(8).)

(a) In General. )
CReating koent Rud e/

(1) . Each distriCt court acting by a majority of its
district judges may, after giving appropriate
public notice and an opportunity to
comment, make and amend rules governing
its practice. A local rule must be consistent
with — but not duplicative of — federal
statutes and rules adopted under 28 U.S.C.

§ 2072 and must conform to any uniform
numbering system prescribed by the Judicial
Conference of the United States.
Lt on 2‘%%
(2) o ATocal rule imposing a réfjuirement of form
__must not be enforced in a manner that causes
__~"""a party to lose rights{because ofan
— unintentional failure to comply with the
requirement.

(b) Procedure When There Is No Controlling Law, A
judge may regulate practice in any manner consistent with
federal law, these rules, and local rules of the district. No
sanction or other disadvantage may be imposed for
noncompliance with any requirement not in federal law,
federal rules, or the local district rules unless the alleged

violator has been furnished in the particular case with actual

notice of the requirement.

9() Procedure When There Is No Controlling Law.

n? A judge may regulate practice in any manner
consistent with federal law, these rules, and the
focal rules of the district. No sanction or other
disadvantage may be imposed for noncompliance
with any requirement not in federal law, federal
rules, or the local district rules unless the alleged
violator was furnished with actual notice of the
requirement before the noncompliance.

(¢) Effective Date and Notice. A local rule so adopted

shall take effect upon the date specified by the district court

and shall remain in effect unless amended by the district
court or abrogated by the judicial council of the circuit in
which the district is located. Copies of the rules and
amendments so made by any district court shall upon their
promulgation be furnished to the judicial council and the
Administrative Office of the United States Courts and shall
be made available to the public.

CO

The language of Rule 57 has been amended as p

g) Effective Date and Notice. A local rule adopted
P under this }(ule takes effect on the date specified
. “by the district court and remains in effect unless

amended by the district court or abrogated by the
judicial council of the circuit in which the district
is located. Copies of local rules and their
amendments, when promulgated, must be
farnished to the judicial council and the
Administrative Office of the United States Courts

and must be made available to the public.

NOTE

of the general restyling of the Criminal Rules to make them more

easily understood and to make style and terminology ¢onsistent throughout the rules. These changes are intended to be

stylistic only.

(‘“/?{T lonav A*&L/‘/ Lowefc vt
W-vu«éuuu_f. g » /2.2 (e_)
12.3 (4) ¢ (o).
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Rule 58. Procedure for Misdemeanors and Other Petty
Offenses

Rule 58. Petty Offenses and Other Misdemeanors B

. (a) Scope.

(1) In General. This rule governs the procedure and
- practice for the conduct of proceedings involving
misdemeanors and other petty offenses, and for appeals
to district judges in such cases tried by United States
magistrate judges.

(2) Applicability of Other Federal Rules of
Criminal Procedure. In proceedings concerning petty
offenses for which no sentence of imprisonment will be
imposed the court may follow such provisions of these
rules as it deems appropriate, to the extent not
inconsistent with this rule. In all other proceedings the
other rules govern except as specifically provided in this
rule. .

(3) Definition. The term "petty offenses for which no
sentence of imprisonment will be imposed” as used in this
rule, means any petty offenses as defined in 13 U.S.C. § 19
as to which the court determines, that, in the event of
conviction, no sentence of imprisonment will actually be
imposed. '

(a) Scope.

(1) In General. These rules apply in petty
offense and other misdemeanor cases and on
appeal to a district judge in a case tried by a
magistrate judge, unless this rule provides

- otherwise.

(2) Petty Offense Case Without Imprisonment.
In a case involving a petty offense for which
no sentence of imprisonment will be
imposed, the court may follow any provision
of these rules that is not inconsistent with
this rule and that the court considers

appropriate.

(3) Definition. As used in this rule, the term
"petty offense for which no sentence of
imprisonment will be imposed" means a
petty offense for which the court determines
that, in the event of conviction, no sentence
of imprisonment will be imposed.

(b) Pretrial Procedures.

(1) Trial Document. The trial of a misdemeanor may
proceed on an indictment, information, or complaint or, in
the case of a petty offense, on a citation or violation notice.

(b) Pretrial Procedure.

(1) Charging Document. The trial of 2
misdemeanor may proceed on an indictment,
information, or complaint. The trial of a
petty offense may also proceed on a citation
or violation netice.
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(2) Initial Appearance. At the defendant’s initial
appearance on.a misdemeanor or other petty offense
charge, the court shall inform the defendant of:

(A) the charge, and the maximum passible
penalties provided by law, including payment ofa
special assessment under 18 U.S.C. § 3013, and
restitution under 18 U.S.C. § 3663;

(B) the right to retain counsel;

(C) the right to request the appointment of counsel
if the defendant is unable to retain counsel, unless
the charge is a petty offense for which an
appointment of counsel is not required;

(D) the right to remain silent and that any
statement made by the defendant may be used
against the defendant;

(E) the right to trial, judgment, and sentencing
before a district judge, unless:
(i) the charge is a Class B misdemeanor motor-
vehicle offense, a Class C misdemeanor, or an
infraction; or
(ii) the defendant consents to trial, judgment, and
sentencing before the magistrate judge;

(F) the right to trial by jury before either a United
States magistrate judge or a district judge, unless the
charge is a petty offense; and

(G) the right to a preliminary examination in
accordance with 18 U.S.C. § 3060, and the general
circumstances under which the defendant may secure
pretrial release, if the defendant is held in custody
and charged with a misdemeanor other than a petty
offense.

(2) Initial Appearance. At the defendant’s
initial appearance on a petty offense or other
misdemeanor charge, the magistrate judge
must inform the defendant of the following:

ot
(A) the charge, and the minimum and
maximum penalties, including(special
assessment under 18 U.S.C. § 3013
and restitution under 18 U.S.C.
§ 3556; :

(B) the right to retain counsel;

(C) the right to request the appointment of

A /——-eemd if the defendant is unable to
tal

retai 1 — unless the charge isa
o-thorn Eg petty offense for which the

appointment of ceunsel is not required;
onE on o torni of

(D) the right to remain silent and that the
prosecution may use against the
defendant any statement that the
defendant makes;

(E) the right to trial, judgment, and
sentencing before a district judge —
unless:

(i) the chargeisaClass B
misdemeanor motor-vehicle
offense, a Class C misdemeanor,
or an infraction; or

(ii) the defendant consents to trial,
judgment, and sentencing before
a magistrate judge;

(F) theright to a jury trial before eithera
magistrate judge or a district judge —
unless the charge is a petty offense;
and

(G) if the defendant is held in custody and

charged with a misdemeanor other

than a petty offense, the right to a

preliminary hearing under Rule 5.1,

and the general circumstances, if any,

under which the defendant may secur
pretrial release.

s
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(3) Consent and Arraignment.

(A) Plea Before a United States Magistrate
Judge. A magistrate judge shall take the defendant’s
plea in a Class B misdemeanor charging a motor
vehicle-offense, a class C misdemeanor, or an
infraction. In every other misdemeanor case, a
magistrate judge may take the plea only if the
defendant consents either in writing or orally on the
record to be tried before the magistrate judge and
specifically waives trial before a district judge. The
defendant may plead not guilty, guilty, or with the
consent of the magistrate judge, nolo contendere.

(B) Failure to Consent. Ina misdemeanor case —
other than a Class B misdemeanor charging a motor-
vehicle offense, a Class C misdemeanor, or an
infraction — magistrate judge shall order the
defendant to appear before a district judge for further
proceedings on notice, unless the defendant consents
to the trial before the magistrate judge.

(¢

/1YG).)

(3) Arraignment.

(A) Plea Before a Magistrate Judge. A
magistrate judge may take the
defendant’s plea in a2 Class B
misdemeanor charging a motor
vehicle-offense, a class C
misdemeanor, or an infraction. In
every other misdemeanor case, a |
magistrate judge may take the plea I
only if the defendant consents either in
writing or on the record to be tried
before a magistrate judge and
specifically waives trial before a
district judge. The defenda}lt may
plead not guilty, guilty, orwith the
consent of the magistrate judg% nolo
contendere.

M}M/ea

(B) Failure to Consent. Except for a Class
B misdemeanor charging a motor-
vehicle offense, a Class C
misdemeanor, or an infraction, the
magistrate judge must order a
defendant who does not consent to
trial before a magistrate judge to
appear before a district judge for
further proceedings.
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(¢) Additional Procedures Applicable Only to Petty
Offenses for Which No Sentence of Imprisonment Will
be Imposed. With respect to petty offenses for which no
sentence of imprisonment will be imposed, the following
additional precedures are applicable:

(1) Plea of Guilty or Nolo Contendere. No plea of
guilty or nolo contendere shall be accepted unless the court
is satisfied that the defendant understands the nature of the
charge and the maximum possible penalties provided by
law.

(2) Waiver of Venue for Plea and Sentence. A
defendant who is arrested, held, or present in a district
other than that in which the indictment, information,
complaint, citation, or violation notice is pending against
that defendant may state in writing a wish to plead guilty
or nolo contendere, to waive venue and trial in the district
in which the proceeding is pending, and to conseat to
disposition of the case in the district in which that
defendant was arrested, is held, or is present. Unless the
defendant thereafter pleads not guilty, the prosecution shall
be had as if venue were in such district, and notice of same
shall be given to the magistrate judge in the district where
the proceeding was originally commenced. The

. defendant’s statement of a desire to plead guilty or nolo
contendere is not admissible against the defendant.

(¢) Additional Procedures in Certain Petty
Offense Cases. The following procedures also

/aﬁﬂ?\'ﬁ-vases involving a petty offense for which
n

o sentence of imprisonment will be imposed:

d ’
CASE.

)

@

Guilty or Nolo Contendere Plea. The court
must not accept a guilty or nolo contendere
plea unless satisfied that the defendant
understands the nature of the charge and the
maximum possible penalty.

Waiving Venue.

(A) Conditions of Waiving Venue. If a
defendant is arrested, held, or present
in a district different from the one
where the indictment, information,
complaint, citation, or violation notice
is pending, the defendant may state in
writing a desire to plead guilty or nolo

5 7~ contendere) to waive venue and trial in
the district where the proceeding is

57 pending] and to consent to the court’s
disposing of the case in the district
where the defendant was arrested, is
held, or is present.

(B) Effect of Waiving Venue. Unless the
defendant later pleads not guiity, the
prosecution will proceed in the district
where the defendant was arrested, is
held, or is present. The district clerk
must notify the clerk in the original
district of the defendant’s waiver of
venue. The defendant’s statement of a
desire to plead guilty or nolo
contendere is not admissible against
the defendant.
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(3) Sentence. The court shall afford the defendant an
opportunity to be heard in mitigation. The court shall then
immediately proceed to sentence the defendant, except that

. in the discretion of the court, sentencing may be continued
to allow an investigation by the probation service or
submission of additional information by either party.

(4) Notification of Right to Appeal. After imposing
sentence in a case which has gone to trial on a plea of not
guilty, the court shall advise the defendant of the
defendant’s right to appeal including any right to appeal
the sentence. There shall be no duty on the court to advise
the defendant of any right of appeal after sentence is
imposed following a plea of guilty or nolo contendere,
except the court shall advise the defendant of any right to
appeal the sentence.

(3) Sentencing. The court must give the

defendant an opportunity to be heard in
mitigation and then proceed immediately to
sentencing. The court may, however,
postpone sentencing to allow the probation
service to investigate or to permit either
party to submit additional information.

(4) Notice of a Right to Appeal. After imposing

sentence in a case tried on a not-guilty piea,
the court must advise the defendant of @lri
to appeal the conviction and offany}fight to
appeal the sentence. If the defendant was
convicted on a plea of guilty or nolo

contendere, the court must advise the
defendant of@right to appeal the
sentence.
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(d) Securing the Defendant’s Appearance; Payment in d)
Lieu of Appearance.

(1) Forfeiture of Collateral. When authorized by local
rules of the district court, payment of a fixed sum may be
accepted in suitable cases in lieu of appearance and as
authorizing termination of the proceedings. Local rules
may make provision for increases in fixed sums not to
exceed the maximum fine which could be imposed.

(2) Notice to Appear. If a defendant fails to pay a fixed
sum, request a hearing, or appear in response to a citation
or violation notice, the clerk or a magistrate judge may
issue a notice for the defendant to appear before the court
on a date certain. The notice may also afford the defendant
an additiona} opportunity to pay a fixed sum in lieu of
appearance, and shall be served upon the defendant by
mailing a copy to the defendant’s last known address.

(3) Summons or Warrant. Upon an indictmentora
showing by one of the other documents specified in
subdivision (b)(1) of probable cause to believe that an
offense has been committed and that the defendant has
committed it, the court may issue an arrest warrant or, if no
warrant is requested by the attorney for the prosecution, a
summons. The showing of probable cause shall be made
in writing upon oath or under penalty of perjury, but the
affiant need not appear before the court. If the defendant
fails to appear before the court in response to a summons,
the court may summarily issue a warrant for the
defendant’s immediate arrest and appearance before the
court.

Paying a Fixed Sum in Lieu of Appearance.

8y

@)

&)

In General. If the court has a local rule
governing forfeiture of collateral, the court
may accept a fixed-sum payment in lieu of
the defendant’s appearance and end the case,
but the fixed sum may not exceed the
maximum fine allowed by law.

Notice to Appear. If the defendant fails to
pay a fixed sum, request a hearing, or appear
in response to a citation or violation notice,
the district clerk or a magistrate judge may
issue a notice for the defendant to appear
before the court on a date certain. The notice
may give the defendant an additional
opportunity to pay a fixed sum in lieu of
appearance. The district clerk must serve the
notice on the defendant by mailing a copy to
the defendant’s last known address.

Summons or Warrant. Upon an indictment,
or upon a showing by one of the other
charging documents specified in Rule
58(b)(1) of probable cause to believe that an
offense has been commiitted and that the
defendant has committed it, the court may
issue an arrest warrant or, if no warrant is
requested by the attorney for the
government, a summons. The showing of
probable cause must be made under oath or
under penalty of perjury, but the affiant need
not appear before the court. If the defendant
fails to appear before the court in response to
a summons, the court may summarily issue a
warrant for the defendant’s arrest.

(¢) Record. Proceedings under this rule shall be taken (e)
down by a reporter or recorded by suitable sound equipment.

Reeord. The court must record any proceedings

der this rule by using a court reporter or

fa

uitable recording device.

—

il () New Trial. The provisions of Rule 33 shall apply. (1)/

New
trial.

Trial. Rule 33 applies to a motion for a new

—
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(2) Appeal.

(1) Decision, Order, Judgment or Sentence bya

- District Judge. An appeal from a decision, order,
judgment or conviction or sentence by a district judge shall
be taken in accordance with the Federal Rules of Appellate

Procedure.

(2) Decision, Order, Judgment or Sentence by a
United States Magistrate Judge.

(A) Interlocutory Appeal. A decision or order by
a magistrate judge which, if made by 2 district judge,
could be appealed by the government or defendant

under any provision of law, shall be subject to an
appeal to a district judge provided such appeal is

taken within 10 days of the entry of the decision or
order. An appeal shall be taken by filing with the
clerk of court a statement specifying the decision or
order from which an appeal is taken and by serving a

copy of the statement upon the adverse party,

personally or by mail, and by filing a copy with the

magistrate judge.

(B) Appeal from Conviction or Sentence. An
appeal from a judgment of conviction or sentence

a magistrate judge to a district judge shall be taken
within 10 days after entry of judgment. An appeal
shall be taken by filing with the clerk of the courta

statement specifying the judgment from which an
appeal is taken, and by serving a copy of the
statement upon the United States Attorney,

personally or by mail, and by filing a copy with the

magistrate judge.

by

(g2 Appeal

(1) From a District Judge’s Order or -
Judgment. The Federal Rules of Appellate
Procedure govern an appeal from a district
judge’s order or a judgment of conviction or
sentence.

(2) From a Magistrate Judge’s Order or
Judgment.

(A) Interlocutory Appeal. Either party may
appeal an order of a magistrate judge
to a district judge within 10 days of its
entry if a district judge’s order could
similarly be appealed. The party
appealing must file a notice with the
clerk specifying the order being

" appealed and)serve a copy on the
MudT  adverse party.

(B) Appeal from a Conviction or Sentence.

A defendant may appeal a magistrate

‘judge’s judgment of conviction or
sentence to a district judge within 10
days of its entry. To appeal, the
defendant must file a notice with the
clerk specifying the judgment being

panad appealed and)serve a copy on the

attorney for the government.
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(C) Record. The record shall consist of the (C) Record. The record consists of the

original papers and exhibits in the case together with original papers and exhibits in the
any transcript, tape, or other recording of the case; any transcript, tape, or other
proceedings and a certified copy of the docket entries recording of the proceedings; and a
which shall be transmitted promptly to the clerk of certified copy of the docket entries.
court. For purposes of the appeal, a copy of the For purposes of the appeal, a copy of
record of such proceedings shall be made available at the record of the proceedings must be
the expense of the United States to a person who made available to a defendant who
establishes by affidavit the inability to pay or give establishes by affidavit an inability to
security therefor, and the expense of such copy shall pay or give security for the record. The
be paid by the Director of the Administrative Office Director of the Administrative Office
of the United States Courts. of the United States Courts must pay
_ for those copies.

(D) Scope of Appeal. The defendant shall not be ;
entitled to a trial de novo by a district judge. The (D) Scope of Appeal. The defendant is not
scope of appeal shall be the same as an appeal from a entitled to a trial de novo by a district
judgment of a district court to a court of appeals. judge. The scope of the appeal is the

same as in an appeal to the court of
appeals from a judgment entered by a

district judge.

(3) Stay of Execution; Release Pending Appeal. The (3) Stay of Execution and Release Pending
provisions of Rule 38 relating to stay of execution Appeal. Rule 38 applies to a stay of a
shall be applicable to a judgment of conviction or judgment of conviction or sentence. The
sentence. The defendant may be released pending an court may release the defendant pending
appeal in accordance with the provisions of law appeal under the law relating to release
relating to release pending appeal from a judgment pending appeal from a district court to a
of a district court to a court of appeals. court of appeals.

COMMITTEE NOTE

The language of Rule 58 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only.

The title of the rule has been changed to "Petty Offenses and Other Misdemeanors.” In Rule 58(c)(2)(B) (regarding
waiver of venue), the Committee amended the rule to require that the "district clerk," instead of the magistrate judge,
inform the original district clerk if the defendant waives venue and the prosecution proceeds in the district where the
defendant was arrested. The Commitee intends no change in practice.

In Rule 58(g)(1) and (g)(2)(A), the Committee deleted as unnecessary the word "decision” because its meaning is

covered by existing references to an "order, judgment, or sentence” by a district judge or magistrate judge. In the
Committee’s view, deletion of that term does not amount to a substantive change.
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le §9. Effective Date

|
i

| so far as just and p

These rules take effect on the day which is 3 months
subsequent to the adjournment of the first regular session of
the 79th Congress, but if that day is prior to September 1,
1945, then they take effect on September 1, 1945. They
| govern all criminal proce. ings thereafter commenced and
racticabie all

proceedings then pending.

COMMITTEE NOTE

Rule 59, which dealt with the effective date of the Federal Rules of Criminal Procedure, is no longer necessary and

has been abrogated.
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Rule 60. Title Rule-60—TFitle2——

These rules may be known and cited as the Federal Rules of | [Abrogated—Q
. | Criminal Procedure.

r——==——==== e PPN S

COMMITTEE NOTE

The language of Rule 60, which reflected the title of the Federal Rules of Criminal Procedure, has been deleted as
being unnecessary. ’ ‘

Page -189-






l_-




MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter

RE: Rule 1: Whether to Restore Reference to 28 USC § 1784 in Rule
1(@)(3)

DATE: September 26, 2000

Attached is a memo from Mr. Pauley raising the question whether the reference to
28 USC § 1784 should be restored to Rule 1. Current Rule 54(b)(5) states that the Rules
of Criminal Procedure do not apply to proceedings brought under § 1784. The list of
excluded proceedings in that rule was transferred to restyled Rule 1. But, as Mr. Pauley
notes, the reference to that statute (which deals with contempt for failing to obey a
subpoena under § 1783) was deleted at some point in the restyling effort. Thus, as

published, the Rules of Criminal Procedure would apply to contempt proceedings brought
under § 1784,

M. Pauley recommends that the Committee consider restoring the reference to §
1784.






U.S. Department of Justice

Criminal Division

Washingtan, DC 20536-0001

June 9, 2000

MEMORANDUM

To: Criminal Rules Committee

From: Roger A. Pauley K{Aﬂ

Subject: Whether the Federal Rules of Criminal Procedure Should
Remain Inapplicable To 28 U.S.C. 1784 Criminal
Contempt Proceedings

as published for comment, Rule 1{a) (5) would eliminate the
present exemption from the Federal Rules of Criminal Procedure
of eriminal contempt proceedings under 28 U.3.C. 1784. The
elimination was probably inadvertent .’ Nevertheless, the
question arises whether the Committee lurched into a result
that is correct as a matter of policy. AS will be seen, I
conclude not, although the matter is not free from doubt. The
statute and issue are interesting; although only a handful of
criminal prosecutions have occurred in the three-quarter
century history of the provision, one case went to the Supreme

Court while another involved a notorious figure.

28 U.S.C. 1784, along with its companion provision now
codified at 28 U.S.C. 1783, were first enacted in 1926, in
slightly different form, as the wWalsh AcCt. Section 1783 allows
a district ccurt to subpoena 2 resident or national of the
United States who is in a foreign country either to testify or
produce documents for use, inter alia, in federal criminal
proceedings. gervice is governed by the Federal Rules of Civil
Procedure relating to service of process in a foreign country.

‘The Committee’s action in determining which of the current
exemptions from the applicability of the criminal rules are
obsolete was based on & letter I sent to the Reporter in December
1998 analyzing each of the current exemptions. The letter
recommended several for elimination, but noted that “the other
exempted statutes, 22 U.s.C. 256-258 and 28 U.Ss.C. 1784 seem up
to date and proper.” For some reagon, 28 U.S.C. 1784 proceedings
were nevertheless made applicable toO the rules, a fact that I did
not notice until shortly before the Standing Committee meeting in
June.
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Section 1784 deals with contempt for failing to obey 2 subpoena
under section 1783. It provides for issuance of an order to
show cause (to be served in same manner &as the subpcena), and
includes a special procedure allowing the alleged contemno;'s
property in the United States to pe seized and held to satisfy
any Jjudgment that may be rendered against him in the cgntempt
proceeding. If found in contempt, the persocn may be fined not
more than 100,000, whieh may be satisfied by sale of any of
the person’s property that was seized. Evidently, this 1s the
sole penalty; DO imprisonment sanction for violating the
statute is set forth, although whether a prosecution may be
also be brought under the general contempt statute 18 U.S.C.
401 (which does carry imprisonment penalties) is unclear.?
Other than specifying the manner of initiating the contempt
proceeding, no procedures for conducting it are set forth in
the statutes, and as previously indicated such proceedings have
always been expressly exempted from the application of the
Federal Rules of Criminal Procedure.

The constitutionality of the Walsh Act came before the
Supreme Court in 1932, with the principal challenge being to
Congress’s power to compel a citizen abroad to return to the
United States to testify. The defendant had declined to obey
the subpoena and had remained in France where he had resided
for several years. The Court sustained the statute and
conviction, holding that Congress possessed the power UO compel
citizens to honor their duty to participate in judicial
proceedings. ackmer v. United States, 284 U.S. 421. 1In the
course of its opinion, the Court also rejected an argument,
pertinent to the issue before the Committee, that the
conviction offended due process because the defendant was at no
time present at the trial, stating that since it was well
settled that criminal contempt proceedings are not “criminal
prosecutions within the Sixth Amendment,” the “requisite amount
of due process in such a case 1s satisfied by suitable notice
and adequate opportunity to appear and be heard” as had
occurred in that case. Id., at 440.

Clearly, the legal underpinning of Blackmer’s

characterization of criminal contempt proceedings as not
criminal prosecutions for purposes of the Sixth Amendment

2The government sought in one case to enforce a failure to
obey a subpoena under section 1783 by bringing a contempt
prosecution under 18 U.S.C. 401. The defendant was Meyer Lansky -
But the court of appeals, in reversing the conviction on other
grounds, reserved ruling on the defendant's contention that
section 1784 is the sole avenue for enforcing disobedience of
subpoenas issued under section 1783. United States V. Lansky,
496 F.2d 1063 (5'" Cir. 1974).
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(which was accurate at the time) has subsequently been eroded
if not altogether discarded. The supreme Court, in Bloocm V.
T1linois, 391 U.S. 194 (1968), stated broadly, in holding that
alleged contemnors sentenced to more than six months’
imprisonment have & constitutional right to jury rrial, that
wcriminal contempt is a crime in every fundamental respect.”
391 U.S., at 201. But the Court has never overruled the
specific holding in Blackmer that an out of country alleged
contemnor has no constitutional right to be present at the
outset of his trial under 28 y.s.c. 1784 if absent after having
been given notice of the proceeding. Moreover, even if
Blackmer’s holding of a lack of right of a duly notified
defendant to be present at a petty offense conternpt proceeding
is deemed dubious under today’s jurisprudence, the result in
Blackmexr may still survive if viewed in effect as @& holding
that a defendant under section 1784 could waive the right to be
present at trial by absenting himself, after due notice, from
the outset.

It is here that the question whether section 1784 contempt
proceedings should come within the puxview of the Criminal
Rules has practical significance. Obviously, if Rule 43,
F.R.Crim.P., were applicable to 28 U.5.C. 1784 contempts, the
result in cases like Blackmer would be different, since the
Supreme Court has construed Rule 43 not to permit a trial in
absentia where the defendant, although adequately advised of
the proceedings, is absent from the inception. Crosby V. United
States, 506 U.S. 255 ({1993) .-

Thus, in the end, the question whether the Criminal
Rules should remain inapplicable to 28 U.S.C. 1784 contempts
depends largely on the determination whether Rule 43, as
construed in Crosby, must or should apply to the statute.® ARAs
to whether the rule must apply, the answer is unclear since the
constitutional questlion is unresolved. The Supreme Court has
never decided whether the Sixth Amendment right to be present
at all critical stages of a trial can be waived by conscious
absence from the proceeding after due notice; indeed the Court
expressly reserved that question in Crosby, supra. 506 U.S., at
262.4 As to the policy issue, if ever a valid case can be made

*The right to a jury trial is not implicated, since undex
Bloom v. Illipoig, gupra, 1O censtitutional jury trial right
attaches to this contempt statute which carries no imprisonment
sanction. Cf. also United States V. Nachtigal, 507 U.S. 1 (1993) .-
and since no other statute grants a2 jury trial right, neither
Rule 42 nor Rule 58 confers such a right.

‘cyogby was a felony prosecution. A separate issue would
exist whether, even if the Court found a Sixth Amendment
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for permitting waiver of the right to pe present from the
peginning of 2 criminal trial, surely a petty offense contempt
proceeding under 28 U.S.C. 1784 presents One of the strongest
scenarios for this result. As the defendant is out of the
country, and his return cannot be compelled,® an application of
Rule 43 to section 1784 contempts would mean that & defendant
living abroad could effectively bar nis trial simply by
remaining at his or her home outside the United States.

gsince the holding in Blackmer, in effect rejecting the
Crosby interpretation of Rule 43 as applied to section 1784
contempts, has not peen overturned, I pelieve that the relevant
considerations favor continuing the existing exempticn of 28
U.5.C. 1784 from the Federal Rules of Ccriminal Procedure. When
all is said and done, no clear-cut case has been made faor
amending the rule in this respect, and barring such a case the
prudent course is to maintain the exemption, which has been in
effect since the advent of the Criminal Rules. Indeed, the
initial Criminal Rules date not too iong after the Blackmer
decision, and it is likely that section 1784°'s specific
exclusion from the rules reflects a recognition of the Blackmer
holding and the fact that in many respects the Walsh Act 1is
unique. If the Committee agrees, this means that our pending
Rule 1(a)(5) should be amended to restore mention of section
1784 as exempted from the application of the Criminal Rules.

unwaivable right to be present at the outset of a felony trial,
rhat same right would attach in the context of a petty offense
prosecution.

st am advised by the Department’s office of Internaticnal
Affairs that section 1784 is not an extraditable offense under
our treaties.
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter
RE: Seven-Day Deadline for Motions Filed Under Rules 29, 33, and 34.
DATE: September 25, 2000

Judge Friedman has asked that Rules 29 (Motion for Judgment of Acquittal), 33 (New
Trial), and 34 (Arresting Judgment) be added to the Committee’s agenda. As he notes in his
attached letter, he is concerned that the time for filing motions under those rules (7 days) may place
an injustice on defendants where the judge may be dilatory or absent.

In each of those rules, the defendant is required to file the particular motion within 7 days of
the verdict or finding of guilty. In addition, each rule provides that the court, within, the same 7-
day period, may fix or set a different time. None of the rules requires the court to actually rule on
the motions filed within the 7-day time frame. Presumably the only time where the judge’s actions
might prejudice a defendant would arise when the defendant seeks an extension of time within the
7-days and the judge is unavailable. In that case, counsel would be forced to either file a motion,
and thus stop the 7-day clock, or insist on obtaining a ruling from the court on the requested
extension and run the risk that the deadline would pass before the judge acted. The rule apparently
anticipates that the court on its own motion could set a different time for filing such motions and
the caselaw indicates that the courts treat the 7-day provisions as jurisdictional.

In Rules 29, 33 and 34 the original time set in those rules was five days. (As noted in the
Committee Note to Rule 34, the pre-Rules time limit for motions to arrest a judgment had been 3
days). In 1966, all three rules were amended to reflect the current 7 -day period of time, to conform
those rules to an amendment to Rule 45(a) that indicated that Saturdays would not be counted in
calculating the time periods in the rules. The amendment to Rule 45 was intended to conform that
rule to Civil Rule 6(a). 1am attaching copies of the Committee Notes where the 7-day period is
discussed.

In amending Rule 35 in 1991, the Committee adopted the same 7-day period in recognition
that it was preferable to establish shorter time limits for seeking post-sentencing relief from the trial
court.

The issue presented in Rule 35 is not so much on whether the 7-day period is an appropriate
standard, but rather, when the 7-day period starts for correcting a sentence. That issue is discussed
in a separate memo on that rule, which is also on the agenda for the October meeting.







Nnited States District Court
for the District of Columbia
Washington, D.C. 2000

Chambers of
Paul £. Fricdman
Wmred States Pstnct Judge

July 10, 2000

The Honorable W. Eugene Davis

United States Circuit Judge

United States Court of Appeals
for the Fifth Circuit

800 Lafayette Street

Suite 5100

Lafayette, Louisiana 70501

Dear Gene:

I see that you are putting Rule 35(b)(2) on the agenda for the fall meeting and
have asked David Schlueter to provide some background on that rule. I wondered whether we
might also consider -- either at this meeting or at another -- the language in Rules 29, 33 and
34 relating-to motions for judgment of acquittal, new trial and arrest of judgment. All of these
rules require not only that a defendant move for an extension of time to file such motions
within seven days after verdict but also that the trial judge must grant the motion for extension
of time within that seven-day period. While I do not know the history of these Rules, they

~“4%em-to work a great injustice on defendants when judges themselves may be dilatory or (for
example) on vacation or ill. 1 would hope that this is a matter we could discuss, with some
background on the history of the Rules provided in advance.

Very best regards.
Sincerely,
(/ ad.a‘k_«
- Paul L. Friedman

cc: John K. Rabiej
Professor David Schlueter
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JUDGE EUGENE_DAVIS

UNITED STATES COURT OF APPEALS
FIFTH CIRCUIT
800 LAFAYETTE STREET
SUITE 5100
LAFAYETTE, LOUISIANA 70501

W. EUGENE DAVIS July 17, 2000
CIRCUIT JUDGE

Hon. Paul L. Friedman

United States District Judge

ynited States Distxrict Court
for the District of Columbia

Washington, D.C. 20001

Dear Paul:

Thanks for your note relative to Rules 29, 3

-+ SCHJUETER g oo1-001

(318) 593-5280
FAX (318) 593-5309

3 and 34. By copy

of this letter to Dave schlueter, I ask that he also put these

rules on the agenda for discusgsion in October.

Sincerely,

W

Eugene Davis

ce: John K. Rabie]
pyof. David A. Schlueter
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MOTION FOR ACQUITTAL

Rule 29

a motion for judgment of acquittal may be made or renewed within 7
days after the jury is discharged or within such further time as the
court may fix during the 7-day period. If a verdict of guilty is re-
turned the court may on such motion set aside the verdict and enter
judgment of acquittal. If no verdict is returned the court may en-
ter judgment of acquittal. It shall not be necessary to the making
of such a motion that a similar motion has been made prior to the

submission of the case to the jury.

As amended Feb. 28, 1966, eff. July 1, 1966.

Notes of Advisory Committee on Rules

Note to Subdivision (a), 1. The pur-
pose of changing the name of a motion
for a directed verdict to a motion for
judgment of aequittal is to make the no-
menclature accord with the realities. The
change of nomenclature, however, does
not modify the nature of the motion or
enlarge the scope of matters that may he
considered.

2. The second sentence is patterned on
New York Code of Criminal Procedure,
sec. 410.

3. The purpose of the third sentence is
to remove the doubt existing in a few ju-
risdictions on the question whether the
defendant is deemed to have rested his
case if he moves for a directed verdict at
the close of the prosecution’s case. The
purpose of the rule is expressly to pre-
serve the right of the defendant to offer
evidence in his own behalf, if such mo-
tion is denied. This is a restatement of
the prevailing practice, and is also in ac-
cord with the practice preseribed for civil
cases by rule 50(a) of the Federal Rules
of Civil Procedure, 28 U.8.C., Appendix

Note to Subdivision (b). This rule is
In substance similar to rule 50(b) of the
Federal Rules of Civil Procedure, 28 U.S.
C., Appendix, and permits the court to
render judgment for the defendant not-
withstanding a verdict of guilty. Some
Federal courts have recognized and ap-
proved the use of a judgment non ob-
stante veredicto for the defendant in a
criminal case. Ex parte United States,
101 ¥.2d 870, C.C.A.Tth, affirmed by an
equally divided court, United States v.
Stone, 60 S.Ct. 177, 308 U.S. 519, 8¢ L.Ed
441. The rule sanctions this practice.

1966 Amendment

Subdivision (a).—A minor change has
been made in the caption.

183

Subdivision (b).—The last three sen-
tences are deleted with the matters form-
erly covered by them transferred to the
new subdivision (c).

Subdivision (¢),—The new subdivision
makes several changes in the former pro-
cedure. A motion for judgment of ac-
quittal may bhe made after discharge of
the jury whether or not a motion was
made before submission to the jury. No
legitimate interest of the government is
intended to be prejudiced by permitting
the court to direct an acquittal on a
post-verdiet motion. The constitutional
requirement of a jury trial in ecriminal
cases 15 primarily a right accorded to the
defendant. Cf. Adams v. United States,
ex rel. McCann, 317 U.8. 269 (1942);
Singer v. United States, 380 U.8. 24
(1965) : Note, 65 Yale L.J. 1032 (1956). ~=

The time i1n which the motion may he
made ha~ been changed to 7 days in aec-
cordance with the amendment to Rule
45(a) which by exeluding Saturday from
the days to be counted when the period
of time is less than 7 days would make T
days the normal time for a motion re-
quired to be made in 5 davs. Also the
court is authorized to extend the time as
is provided for motions for new trial

(Rule 33) and 1n arrest of judgment
{Rule 31)

References in the original rule to the
motion for a new trial as an alternate to
the motion for judgment of acquittal and
to the power of the court to order a new
trial have heen eliminated. Motions for
new trial are adequately covered in Rule
33. Also the original wording is subject
to the interpretation that a motion for
judgment of aequittal gives the court
power to order a new trial even though
the defendant does not wish a mew trial
and has not asked for one.
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Note 746

leged invalidity of prior convictions and
where such convictions had not been
challenged in state court. Ryan v. U. 8,
C.A.Minn.1973, 485 F.24 295, certiorari de-
nied 94 8.Ct. 1568, 415 U.S. 979, 39 L.Ed.
24 876.

747. —— Reversal of conviction

Where two defendants received concur-
rent sentences on two counts, but where
fact of convietion of both counts nught
have affected the sentence imposed and
where one conviction had been reversed,
their cases would be remanded for recon-
sideration of sentencing. U. 8. v. Sper-
ling, C.A.N.Y.1974, 506 F.2d 1323, certio-
rari denied 95 S.Ct. 1351.

‘Where trial court imposed identical
concurrent sentences on two counts and
conviction on one ecount was reversed, it
was appropriate that case be remanded
to district court for review of sentence
because of possibility that conviction on

Rule 33. New Trial

Rule 32 RULES OF CRIMINAL PROCEDURE

both counts might have affected punish-
ment set for each. TU. S. v. Mancuso, C.
A.N.Y.1973, 485 F.2d 275.

Where the separate sentences imposed
on each of the five counts were expressly
made concurrent, the vacating of convic-
tion on assault with a dangerous weapon
count on ground that it was a lesser in-
cluded offense of armed robbery did not
require the remand of case for resentenc-
ing. U. 8. v. Lewis, 1973, 482 F.2d 632,
157 U.S.App.D.C. 43,

748, —— New trial

Procedure, whereby defendant, while
appeal from federal district court was
pending, filed motion in district court re-
questing distriet court to certify to court
of appeals that if case were remanded
district court would grant new trial, was
proper. Strauss v. Smith, C.A.Ind.1969,
417 F.24 132

The court on motion of a defendant may grant a new trial to him
if required in the interest of justice. If trial was by the court without
a jury the court on motion of a defendant for a new trial may vacate
the judgment if entered, take additional testimony and direct the entry
of a new judgment. A motion for a new trial based on the ground of
newly discovered evidence may be made only before or within two
years after final judgment, but if an appeal is pending the court may
grant the motion only on remand of the case. A motion for a new trial
based on any other grounds shall be made within 7 days after verdict
or finding of guilty or within such further time as the court may fix

during the 7-day period.

As amended Feb. 28, 1966, eff. July 1, 1966.

Notes of Advisory Committee on Rules

This rule enlarges the time limit for
motions for new trial on the ground of
newly discovered evidence, from 60 days
to two years; and for motions for new
trial on other grounds from three to five
days. Otherwise, it substantially contin-
ues existing practice. See former Rule 11
of the Criminal Appeals Rules of 1933,
202 U.8. 661 [18 U.8.C. formerly following
§ 688]. Cf. Rule 59(a) of the Federal
Rules of Civil Procedure, 28 U.8.C., Ap-
pendix.

1966 Amendment
The amendments to the first two sen-
tences make it clear that a judge has no
power to order a new trial on his own
motion, that he can act only in response

192

to a motion timely made by a defendant.
Problems of double jeopardy arise when
the court acts on its own motion. See
United States v. Smith, 331 U.S. 469
(1947). These amendments do not, of
course., change the power which the court
has 1n certain circumstances, prior to
verdict or finding of guilty, to declare a
mistrial and order a new trial on its own
motion. See e. g, Gori v. United States,
367 U.S. 364 (1961); Downum v. United
States, 372 U.S. 734 (1963); United States
v. Tateo, 377 U.S. 463 (1964). The amend-
ment to the last sentence changes the
time 1n which the motion may be made
to 7 days. See the Advisory Committee's
Note to Rule 29.
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Enlargement of time f
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Mental incompetency
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dicial statement. U. S, v Cnl-
.¥.1964, 335 F.2d 547

lefendant, who had been con-
unlawful interstate transporta
Jlen currency, and who filed a
- ne.w trial on ground of newly
evidence, and the government
ested an oral hearing on the
d bot_h evidently thought such
advisable, if not absolutely
and federal district court cer-
d perhaps court of appeals,
¥1 a better position to exercise
ions, if evidence was fully de-
an oral hearing, judgment of
urt denying motion for new
wut oral hearing would be va-
court of appeals and cuause
remanded for an oral hearing.
8., C.A.Tex.1959, 272 F.2d 910,

appeals cannot grant new trial
emand case to trial court for
on of motion therefor. Heald
.A.Co0l0.1949, 175 F.2d 878, cer-
ied 70 S.Ct. 101, 338 U.S. 859,
26. See, also, Evans v. U. 8.,
941, 122 F.2d 461, conforming
© 81 B.Ct. 548, 312 U.S. 631, 8
certiorari denied 62 S.Ct. 478,
3, 86 L.Ed. 558; Wagner v. L.
11,1941, 118 F.2d 801, certiorarl
L.Ct. 75, 314 U.S. 622, 86 L.Ed.
ng denied 62 S.Ct. 358, 314 U.
.Ed. 568,

itriet judge, having heard mo-
'w trial on ground of newly
vidence while appeal is pend-
hat motion should be granted,
peals without itself determin-

ARREST OF

whether motion should be granted
;hould remand the cause in order that
motion May be granted, unless no rea-
gonable pasis for motion exists and dis-
trict judge abused his discretion in find-
ng that new trial should be granted.
pakes V. U- S, C.C.A.Vals4T, 163 F.2d

Tl

Where district judge after appeal had
peen taken from conviction of violation
of section 21 et seq. of Title 12 deter-
mined that a new trial should be granted
on ground that evidence had been discov-
ered since trial that attempt was made to
pribe one of jurors, cause would be re-
manded to district court in order that a
new trial might be granted with direc-
tion that such trial be had forthwith.
1d.
. on confession of error by government
' in a criminal case, judgment must be re-
versed and remanded for a new trial. U.
§. v. Kaplan, C.C.A N.Y.1046, 156 F.2d 922.

H Where circumstances appear subsequent

1 to conviction that bear on validity of

E judgment, court of appeals may suspend

,: appellate proceedings and remand cause

t to district court for purpose of entertain-

% ing and passihg upon motion for new
trial. Hamel v. U. §, C.C.A.Mich.1943,
135 F.2d 969.

Where affidavits in support of motion
for new trial on ground of newly discov-

Rule 34.

it s e e A A TR T8

! Notes of Advisory

. This rule continues existing law except
that it enlarges the time for making mo-

tions in arrest of judgment from 3 days

SQee rule II(2) of Criminal
Appeals Rules of 1933, 292 U.S. 661 [18

) to 5 days.
: US.C. formerly following § 6881

1966 Amendment

The words “on motion of a defendant”
are added to make clear here, as in Rule
33, that the court may act only pursuant

to a timely motion by the defendant.

The amendment to the second sentence
is designed to clarify an ambiguity in the

335

JUDGMENT

Rule 34

ered evidence consisted largely of hearsay
statements and of impeachment of testi-
mony received in trial, the court of ap-
peals would not in its discretion remand
to trial court for its consideration of the
motion. Wagner v. U. 8, C.C.A.Cal.1941,
118 ¥.2d 801, certiorari denied 62 S.Ct. 75,
314 U.S. 622, 86 L.Ed. 500, rehearing de-
nied 62 S.Ct. 358, 314 U.8. 713, 8 L.Ed.
568.

Defendants appealing from convictions
under former section 408a of this title
were not entitled to have cause remanded
to district court to enable that court to
entertain a motion for new trial on
ground of newly discovered evidence,
where that evidence merely affected cred-
ibility of one defendant who had testified
for the government, and there was sub-
stantial evidence of defendants’ guilt
aside from the testimony of that defend-
ant. U. 8. v. Parker, C.C.A.N.J.1939, 103
¥.2d4 857, certiorari denied 59 S.Ct. 1044,
307 U.S. 642, 83 L.Ed. 1522.

Ex parte affidavit of defendant, who
was a fugitive when codefendants were
tried, exonerating codefendants and as-
suming all blame for unlawful acts
charged, was insufficient to warrant re-
manding of cause on appeal so that trial
court might consider codefendant’s appli-
cation for new trial. La Belle v. U. S.,
C.C.A.F1a.1036, 86 F.2d 911

Arrest of Judgment

The court on motion of a defendant shall arrest judgment if the
indictment or information does not charge an offense or if the court
was without jurisdiction of the offense charged. The motion in arrest
of judgment shall be made within 7 days after verdict or finding of
guilty, or after plea of guilty or nolo contendere, or within such further
time as the court may fix during the 7T-day period.

' As amended Feb. 28, 1966, eff. July 1, 1966.

Committee on Rules

rule as originally drafted. In Lott v.
United States, 367 U.S. 421 (1961) the Su-
preme Court held that when a defendant
pleaded nolo contendere the time in which
a motion could be made under this rule
did not begin to run until entry of the
judgment. The Court held that such a
plea was not a sdetermination of guilt.”
No reason of policy appears to justify
having the time for making this motion
commence with the verdict or finding of
guilt but not with the acceptance of the
plea of nolo contendere or the plea of
guilty. The amendment changes the re-
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Rule 34 RULES OF CRIMINAL PROCEDURE

Note | !

. {
sult in the Lott case and makes the peri- be made to 7 days. See the Advisory ;
ods uniform. The amendment also Committee’s Note to Rule 29. '

changes the time in which the motion may

Cross References

Enlargement of time not permitted for motion under this rule, see rule 45.

United States Magistrates Rules

Trial of minor offenses in proceeding before United States Magistrate, see rule 1 et seq
following the Appendix of Forms.

Wright, Federal Practice and Procedure

Arrest of judgment, see Criminal § 571 et seq

Library References

Criminal Law &=974(1, 2). C.J.8. Criminal Law §§ 1345, 1547.

Official Forms

Motion in arrest of judgment, see form 24, Appendix of Forms.

West’s Federal Forms

Motion for judgment of acquittal, see pree. § 7484 Comment, § 7485 Comment.

Notes of Decisions

Admissibility of evidence, grounds for re- Prosecuter’s misconduct,
liet 11 liet 17

Common law 1 Purpose 3
Construction with other laws 2 Reasonableness of sentence, grounds for
Defenses, grounds for relief 12 relief 18
Denial of motion 26 Rccord as basis for decision 24
Determination of guilt, time for motion Review 28

6 Specitication of grounds 19
Double jeopardy, grounds for reliet 13 Standing to make motion 4

Extension of time for motion 7 Sufficiency of evidence, grounds for reliet
Grant of motion 27 20

Grounds for relief
Generally 10
Admissibility of evidence 11
Defenses 12
Double jeopardy 13
Jurisdiction of court 14
Juror’s impartiality 15
Miscellaneous grounds 22 Late motions 8
Procedural defects 16 Sufficiency of indictment or informa-
Prosecutor’s misconduet 1% tion 9
Reasonableness of sentence 18
Specitication of grounds 19
Sufficiency of evidence 20
Sufficiency of indictment or informa- 1. Common law
tion 21
Hearing 23

grounds for re-

Sufficiency of indictment or information
Grounds for relief 21
Time for motion 9
Time for motion
Generally 5
Determination of guilt 6
Extension 7

At common law, & motion in arrest of
judgment raised no objections which did
Jurisdiction of court, grounds for relief not appear on the face of the record U.

14 8. v. Zisblatt, C.A.N.Y. 1849, 172 F.2d 740.
Juror’s impartiality, grounds for relief
15

Late motions 8

Persons entitled to make motion 4
Presumptions 25

Procedural defects, grounds for relief 16

2. Construction with other laws

As a matter of interpretation, the Su-
preme Court has no right to give language
of Criminal Appeals Act, section 3731 of
this title, a meaning inconsistent with its

336
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TIME Rule 45

Veterans Day, Thanksgiving Day, Christmas Day, and any other day
appointed as a holiday by the President or the Congress of the United
States, or by the state in which the district court is held.

(b) Enlargement. When an act is required or allowed to be done
at or within a specified time, the court for cause shown may at any
time in its discretion (1) with or without motion or notice, order the
period enlarged if request therefor is made before the expiration of
the period originally prescribed or as extended by a previous order or
(2) upon motion made after the expiration of the specified period
permit the act to be done if the failure to act was the result of ex-
cusable neglect; but the court may not extend the time for taking any
action under Rules 29, 33, 34 and 35, except to the extent and under
the conditions stated in them.

(c) Rescinded. Feb. 28, 1966, eff. July 1, 1966.

(d) For Motions; Affidavits. A written motion, other than one
which may be heard ex parte, and notice of the hearing thereof shall
be served not later than 5 days before the time specified for the hear-
ing unless a different period is fixed by rule or order of the court.
For cause shown such an order may be made on ex parte application.
When a motion is supported by affidavit, the affidavit shall be served
with the motion; and opposing affidavits may be served not less than
1 day before the hearing unless the court permits them to be served
at a later time.

(e) Additional Time after Service by Mail. Whenever a party
has the right or is required to do an act within a prescribed period af-
ter the service of a notice or other paper upon him and the notice or
other paper is served upon him by mail, 3 days shall be added to the
prescribed period.

As amended Feb. 28, 1966, eff. July 1, 1966; Dec. 4, 1967, eff. July 1,
1968; Mar. 1, 1971, eff. July 1, 1971.

Notes of Advisory Committee on Rules

The rule is in substance the same as C., Appendix. In view of the fact that
Rule 8 of the Federal Rules of Civil Pro- the duration of terms of court varies
cedure. It seems desirable that matters among the several districts and the fur-

covered by this rule should be regulated
in the same manner for civil and crimi-
nal cases, in order to preclude possibility
of confusion.

Note to Subdivision (a). This rule
supersedes the method of computing time
prescribed by rule 13 of the Criminal
Appeals Rules, promulgated on May T,
1934, 292 U.S8. 661.

Note to Subdivision (¢). This rule
abolishes the expiration of a term of
court as a time limitation for the taking
of any step in a criminal proceeding, as
is dome for civil cases by rule 6(c) of the
Federal Rules of Civil Procedure, 28 TU.S.

ther fact that the length of time for the
taking of any step limited by a term of
court depends on the stage within the
term when the time begins to run, specif-
1c time linntations have been substituted
fox the taking of any step which pre-
viously had to be taken within the term
of court.

Note to Subdivision (d). Cf. Rule 47
{(Motions) and rule 49 (Service and filing
of papers)

1966 Amendment

Subdivision (a).—This amendment con-
forms the subdivision with the amend-

45




ments made effective on July 1, 1963, to
the comparable provision in Civil Rule
6(a). The only major change jg to treat
Saturdays as legal holidays for the pur-
pose of computing time.

Subdivision (b).—The amendment con-
forms the subdivision to the amendments
made effective in 1948 to the comparable
provision in Civil Rule 6(b). One of
these conforming changes, substituting
the words textend the time” for the
words “enlarge the period” clarifies the
ambiguity which gave rise to the decision
in United States v. Robinson, 361 T.8. 220
(1960). The amendment also, in connec-
tion with the amendments to Rules 29
and 37, makes it clear that the only eir-
cumstances under which extensions can
be granted under Rules 29, 33, 3t 35,
37(a)(2) and 39(¢) are those stated in
them.

Subdivision (¢).—Subdivision (¢cy of
Rule 45 is rescinded as unnecessary in
view of the 1963 amendment to 28 r.8.C.
§ 138 eliminating terms of court.

Rule 45 RULES OF CRIMINAL PROCEDURE

1968 Amendment
The amendment eliminates inappropri-
ate references to Rules 37 and 39 which
are to be abrogated.

1971 Amendment

The amendment adds Columbus Day to
the list of legal holidays to conform the
subdivision to the Act of June 28, 1963,
82 Stat. 250, which constituted Columbus
Day a legal holiday effective after Janu-
ary 1, 1971

The Act, which amended Title 5, u.s.C,
§ 6103(a), changes the day on which cer-
tain holidays are to be observed. Wash-
ington’s Birthday, Memorial Day and Vet-
erans Day are to be observed on the third
Monday in February, the Last Monday in
May and the fourth Monday in October,
respectively, rather than, as heretofore,
on February 22, May 30, and November
11, respectively. Columbus Day is to be
observed on the second Monday in QOc-
tober. New Year’'s Day, Independence
Day, Thanksgiving Day and Christmas
continue to be observed on the tradi-
tional days.

Cross References

Motions generally, see rule 47.
Service and filing of papers, see rule 9.

Federal Rules of Appellate Procedure

Computation and extension of time, see rule 26, Title 28, Ju

cedure.

diciary and Judicial Pro-

Federal Rules of Civil Procedure

Time, see rule 6, Title 28, Judiciary and Judicial Procedure

United States Magistrates Rules

Trial of minor offenses in proceeding before

following the Appendix of Forms.

Wright, Federal Practice and Procedure

Time, see Criminal § 751 et seq.

Library References

Time €=9(1), 10(1).

C.J.8. Time §§ 13(1) et seq., 14(1) et

seq.

West’s Federal Forms

General statement of policy, see prec. § 7831 Comment.

Motion,

Arrest of judgment, see prec. § 7601 Comment.
Correction or reduction of sentence, see prec. § 7611 Comment.

New trial, see prec. § 7501 Comment.

United States Magistrate, see rule 1 et seq.

Computation of time 2
PDiscretion of court 1
Enlargement of time
Appeals 8
Arrest of judgment 4
New trial 5
Reduction of sentence 6

—_—

1. Discretion of court

The trial court has a Ww:
diseretion in exercising it
duty to control the trial o
case and keep it within rea
limits. Kansas City Star Cc
AMo0.1957, 240 F.2d 643, cert
77 S.Ct. 1381, 354 U.S. 923, 1
and mem.

2. Computation of time

Under former rule 13 of
Appeals Rules where trial J
order extended time for fili
ceptions to and including a
which was Sunday, a bill
filed the following day was
since the phrase “for the pu
puting time” was plainly i1
of general application and
naturally embraced whatey
was necessary to fix the
and was not limited to ca
extension was for a certain
od rather than to & specific
U. 8, N.Y.1937, 57 S.Ct. 700
81 L.Ed. 976.

Saturdays are included
time within which to take
eral courts, even though of
district court is open only
Saturday or attorney in a |
ter observes Saturday as
religious reasons. U. 8. v
N.Y.1958, 251 F.2d 223.

Under this rule providir
event from which design
time hegins to rumn shall 1
in computing time period
day of period so computs
cluded, federal district c
diction on March 28, 197
probation of defendant W
from custody on March 28
menced maximum five-
probationary term on Sam
Strada, D.C.M0.1974, 374
firmed 503 F.2d 1081

.Where trial was held
sioner [now magistrate]
appeal filed on August :
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter
RE: Amendments to Rule 35; Definition of Sentencing & the Orozco Issue
DATE: September 26, 2000

Attached are a series of memos addressing two potential problems with Rule 35.
The memos are attached in chronological order. This will be on the agenda for the
October meeting.

A. Rule 35(b). The Orozco Issue: Supplying Information Within One
Year.

The first issue centers on the Committee’s intent to address the Orozco issue in
Rule 35(b)(2), which permits the defendant to receive sentencing relief if the information
was provided to the government within the one-year limit, but was not realized until later.
United States v. Orozco, 160 F.3d 1309 (11th Cir. 1998). At the Standing Committee
meeting in June 2000 (Washington, D.C.) Judge Kravitch, and others raised questions
about the purpose and meaning of proposed language in that rule. Judge Kravitch (who
was on the panel that decided Orozco) believed that the proposal did not address the
Orozco case. At least one other person believed there was ambiguity in the rule
concerning who would have to “know” about the information in question.

Judge Davis and I were asked to confer with Judge Kravitch. After reviewing the
case and talking with her, we agreed that the rule might be broader than the Committee
intended. We suggested some language to her and she indicated that she would not favor
of any attempt to go beyond Orozco. In that case, the defendant had actually furnished
the information to the government within one year but it was not until much later that it
was considered useful. Her point, and we tended to agree, was that the proposed rule
presented to the Standing Committee was arguably not limited to information furnished
within the one-year limit. Although we understood that an argument could be made that
the Committee only intended to cover the situation in Orozco, we were not confident that
the members of the Advisory Committee might not prefer the broader reading. By our
count, at least one member of the Standing Committee, Prof. Hazard, seemed inclined to
favor a broader rule that would permit sentence relief for assistance offered well after the
one year has run.

Following additional discussion we decided to attempt a redraft of Rule 35 that
would narrow the rule to match Orozco, with a view to including the change in the style
package of rules being published for comment, with the understanding that the Committee



would review the matter at its October meeting. That attached memos trace the
discussions on that process.

At this point, the published version of Rule 35(b)(2) seems to track the Orozco
facts. If the Committee agrees, then no further action is required. If the new language
does not meet with the Committee’s views, then additional work on that rule may be
required. Finally, Bob Josefsberg has indicated in his memo that he would support
abolishment of the one-year time limit altogether.

B. Rule 35(a). When is Sentence Imposed for Purposes of Starting the 7-
Day Deadline for Correcting a Sentence?

Several members of the Standing Committee raised the question whether Rule 35
should more explicitly address the issue of what constitutes “sentencing” for purposes of
triggering the 7-day rule. As noted in my attached memo, the Committee has discussed
this point several times but has never reached a conclusion what should be done with the
rule.

In my June 14, 2000 memo, 1 discussed the issue and observed that the Committee
Notes, etc. are silent on that point. My personal recollection is that it was understood (but
not stated) that the Committee in 1991 envisioned the time to run from the oral
announcement of the sentence. There are some references in the notes from those
meetings that the time would run from “sentencing.” As Mr. Pauley notes in his memo,
June 9, 2000, the circuits are split on the issue; the majority position is that the time runs

from oral announcement of the sentence.
Although this matter was raised at the Standing Committee meeting, no attempt

was made to resolve the issue or change the proposed language in Rule 35. This issue
needs to be resolved by the Committee.



U.S. Department of Justice

Criminal Division

Washington, DC 20530-0001

June 9, 2000

MEMORANDUM

To: Professor David A. Schlueter and John Rabiej
£

From: Roger A. Pauleyﬂm

Subject: Two Issues for the October Meeting

Now that the Standing Committee meeting is behind us,
it's not too early to begin considering the issues relating to
the (soon to be) published criminal rules that the Advisory
Committee will need to resolve in October. In that regard,
please find two memos (attached) which hopefully are helpful
and which I urge be placed on the October agenda. One
addresses the comments made at the Standing Committee about
Rule 35, and if Judge Davis concurs, it should perhaps be sent
to Judge Kravitch per Judge Scirica's direction to consult with
her on the Qrozco issue.

CC: Judge Davis



U.S. Department of Justice

Criminal Division

Washington, DC 20530-0001

June 8, 2000

MEMORANDUM

To: Criminal Rules Committee

From: Roger A. Pauley/%ﬂ{{3

Subject: Rule 35 Suggestions in Light of Standing Committee
Comments

At the Standing Committee meeting, two issues were raised
concerning the substantive package version of Rule 35. One
involved a gquestion whether the language used in Rule 35(b) (2)
and intended to overcome the result in the Qrozco decision in
fact accomplished this goal (which all agreed was appropriate);
the other was that the rule neglected to resolve a conflict in
circuits over the meaning of the term “sentencing,” 1.e.
whether it referred to the oral imposition of sentence or
instead to the judgment.

This memorandum proposes amendments to deal with both
matters.

1. TIn Orozco® the defendant prior to his federxral
sentencing on drug charges in Georgia provided information to
the prosecutor about Orozco's boss, a major cocaine distributor
named Rodriguez. The prosecutor, however, concluded that
Orozco was mot entirely truthful about some of the information;
moreover Rodriguez shortly became a fugitive so that the
information was not immediately useful. The prosecutor
accordingly declined at that time to file a substantial
assistance motion. Five or six years later Rodriguez was
apprehended and tried in federal court in Florida. Orozco
testified for the government at Rodriguez’s Florida trial,
essentially relating the same information he had provided to
the prosecutor in Georgia, 1i.e. that he had transported five

1160 F.3d 1309. Judge Kravitch, a member of the Standing
Committee, wrote a concurring opinion.



rilos of cocaine for Rodriguez. At the urging of the Florida
prosecutor, the Georgia prosecutor then filed a Rule 353
substantial assistance motion, explaining that Orozco's
information about Rodriguez when originally provided was not
useful because Rodriguez could not then be located. The
Eleventh Circuit, following the majority position among the
circuits, held that the district court lacked authority under
the existing rule to grant a substantial assistance motion
under these circumstances where the motion was filed more than
one year after sentencing, since the information provided by
Orozco was not newly learned, and the rule contained no
exception for information that did not become useful to the
government until more than one year after sentencing.

In the “substantively” amended version of Rule 35 approved
for publication, the Committee sought to overcome the result in
orozco by adding language to the rule allowing the court to
consider a motion tec reduce a sentence made one year Or MOre
after sentencing if the substantial assistance involved
information either not known “or the usefulness of which could
not reasonably have been anticipated” until more than one year
aftexr sentencing.

Someone at the Standing Committee meeting commented that
the guoted language might not cure the Orozco problem,
presumably because the government could have reasonably
anticipated that Rodriguez would eventually be captured and
tried and therefore the information about him supplied by
Orozco would become useful.

I suspect that federal courts would not have difficulty,
under the language published for comment, in reaching the
result sought by the Committee under the facts in Qrozco.
Nevertheless, I believe the language of the rule can be
clarified and perfected to make this outcome even more certain.
This can be done by tracking the suggestion of the Orozco panel
more closely than does the (to be) published version. In
Orozco, the court (unhappy from a policy standpoint with the
result it felt constrained to reach) said in a footnote that it
hoped the rule would be amended to “address the apparent
unforeseen situation presented in this case where a convicted
defendant provides information to tHe goverxnment prior to the
expiration of the jurisdictional, one-year period from sentence
imposition, but that information does not become useful to the
government until more than a year after sentence imposition.”
160 F.3d, at 1316n.13(emphasis supplied) .

1 recommend that Rule 35(b) (2), as published, be amended
to read as follows (existing matter struck through; proposed
new matter in bold):
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“(2) Later Motion. The court may consider a government
motion to reduce a sentence made one year or more after
sentencing if the defendant’s substantial assistance involved
information not known - er—tire—usefuiness—of which—couwid ot
reasoraby reve—been anticipasted or, if provided within one
year of sentencing, information that did not become useful to
the govermment - until more than one year after sentencing.”

2. As indicated, there was agreement at the Standing
Committee that the amended rule should resclve a conflict in
circuits over the meaning of the phrase “imposition of sentence
in the existing rule.” Although the (to be) published version
has eliminated that phrase in favor of the simpler term
“sentencing,” it is likely that the same ambiguity - namely
whether this refers to the initial pronouncement of the
sentence or to its embodiment in the written judgment - will
exist under the published version unless the matter is
clarified.

At present, three circuits, the Second, Fcurth, and Tenth,
have construed the rule to refer to the pronouncement of
sentence, while only one (the Seventh) has taken the contrary
view., See United States v. Layman, 116 F.3d 105 (4™ Cir.

1997) (collecting cases); see also United States v. Yost, 185
F.3d 1178, 1180n.3 (11%" Cir. 1999) (noting issue but declining
to decide it). The majority position is grounded on the
arguments that at sentencing the defendant is normally present
in exercise of his Sixth Amendment right, whereas when the
judgment is entered only members of the clerk’s office are
present; and that it is “well established that a sentence
orally imposed governs a conflicting, later-written sentence of
the court:” Layman, supra, 116 F.3d, at 108. Although some
district Afudges might prefer the additional day or few days to
correct & sentence for arithmetical or other clear error that a
contrary interpretation would entail, I recommend that the
Committee resolve the ambiguity and potential conflict as to
what “sentencing” means by adopting the current, majority
position of the circuits. This can be done by adding a new
subdivision (¢) to Rule 35, as follcws:

\Y * .
v*’;t “(c) Definition, For purposes of this rule, ‘sentencing’

means the pronouncement of sentence in the defendant’s presence
(unless presence is waived).”

[N.B. I wanted to stay away from the term “oral,” which
the Committee has generally eschewed, though using that term
before “pronouncement” would simplify the amendment by enabling
it to end after “sentence” and aveid having to talk about the
defendant’s presence. In any event, I'm not wedded to the
language above; if others can improve it, all to the good.]



UNITED STATES COURT OF APPEALS

For the Fifth Circuit
DATE: June 9, 2000

TO: Roger A. Pauley
FROM: W. Eugene Davis

SUBJECT: Rule 35(b) (2)

Dear Roger:

Dave Schlueter and I had a conversation at the Standing
Committee meeting with Judge Kravitch about this amendment and
whether our proposed language solves the Orozco problem. I agree
that your proposed language is an improvement and would meet Judge
Kravitch’s objections. I do not believe any of us intended to
allow the late motion in the QOrozco situation unless the defendant
provided the information within one year. If Judge Carnes, who
proposed the amendment, Lucien Campbell, Dave Schlueter and John
Rabiej agree with your proposed language, I feel comfortable in
sending a letter to our committee members telling them that unless
we hear objections from them we propose to revise the language of

this rule before publication.

Sincerely,
cc: Hon. Edward C. Carnes

Lucien B. Campbell

David A. Schlueter

John K. Rabiej

(with Roger Pauley’s memo of June 9, 2000)






MEMO TO: Judge Davis 318-593-5309

Judge Carnes 334-223-7676
Roger Pauley 202-514-4042
Lucien Campbell  472-4454
John Rabiej 202-502-1755
FROM: Dave Schlueter
RE: Proposed Amendments to Rule 35
DATE: June 14, 2000

I am sorry that I am coming into this conversation late. 1 had a major writing
project due this week and just finished it. I did speak with Roger on Monday and shared
some of my initial thoughts with him.

A. What is Meant by “Sentencing” Issue:

As noted in Roger’s memo, two major questions were raised at the Standing
Committee. The first dealt with the issue of what the Committee meant by “sentencing”
for purposes of correcting errors, etc. The Appellate rules committee questioned whether
we really meant at the time the sentence is announced or when the judgment is signed; this
was arguably part of a larger discussion at the Standing Committee about what triggers
the various deadlines for appellate review, etc. 1 indicated that we would look at that
issue because my recollection was about whether we in fact intended to start the clock
running at the time the judge announced the sentence, orally. As Roger notes, the courts
are split on the issue.

1 reviewed my computer files, etc. and found the attached materials—the minutes
of the special committee meeting held in Atlanta in 1990, chaired by Judge Hodges (later
the chair of this committee); a memo in 1995 pointing out the ambiguity in using the term
“imposition of sentence;” and the minutes of the April 1995 meeting at which that issue
was discussed. As you can see, the Committee decided to wait until the “global changes”
project (what we are doing now) to address the problem.

It is clear that the original intent of the rule was to keep it narrow and to require
any correction of the sentence within the time allotted for filing a notice of appeal. If the
time for filing a notice of appeal is now the formal entry of the sentence in a written
document, then we could maintain the original intent by referring to that event, even
where the formal judgment is not entered until weeks after the announcement of the
sentence from the bench.



I am not sure what the Committee would say about this issue. As far as I can
recall, we have never fully discussed this issue since April 1995—at least during the style
project meetings. For now, we can publish the current language and wait for comments.
If we decide to change it before publication, I would prefer Lucien’s suggestion that we
use the term “pronouncement” or “announcement” of sentence.

B. The Unrealized Substantial Assistance Issue.

The second issue discussed at the Standing Committee meeting was the proposed
language in Rule 35(b)(2). Judge Kravitch, and others raised questions about the purpose
and meaning of proposed language in that rule. Judge Kravitch (who was on the panel
that decided Orozco) believed that the proposal did not address the Orozco case. At least
one other person believed there was ambiguity in the rule concerning who would have to
“know” about the information in question.

Judge Davis and I were asked to talk to Judge Kravitch and see if any amendment
was necessary or desired. After looking again at the case and talking with her, Judge
Davis and I agreed that there might be broader than the Committee intended. We played
with some language and talked with Judge Kravitch; she indicated that she was not in
favor of any attempt to go beyond Orozco. In that case, the defendant had actually
furnished the information to the government within one year but it was not until much
later that it was considered useful. The proposed rule, arguably, is not limited to
information furnished within the one-year limit. While an argument could be made that
the Committee only intended to cover the situation in Orozco, 1 am not confident that if
presented with this specific issue, some members of the Advisory Committee might not
prefer the broader reading—that the information need not be furnished within the one
year. At least one member of the Standing Committee, Prof. Hazard, seemed inclined to
favor a broader rule that would permit sentence relief for assistance offered well after the
one year has run.

Roger’s draft and Lucien’s draft address the Orozco problem and assume the
narrower application. But I offer yet another version to address the comments at the
Standing Committee meeting that should address the ambiguity of who knows what and
who furnishes what to whom. Assuming the Advisory Committee intended to address
only the problem in Orozco, I recommend the following change.

(2) _ Later motion. The court may consider a government motion to reduce a
WS a o
sentence made one year ormere after sentencing if the defendant’s substantial

assistance involved information—

(A) _ not known to the defendant until more than one year after

sentencing, or
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(B)  furnishedby the defendant to the government within one

year of sentencing, but the usefulness of which was not realized by the

government until more than one year after sentencing.

Regarding Lucien’s additional changes, 1 think they improve the rule but I am not
sure we need to make them now. I would prefer that we address those changes, and
others that are bound to arise, during the comment period. Regarding the mis-numbered

section, one of the members picked that up at the meeting.






THERE WAS NO SPRING 1990 MEETING OF THE ADVISORY COMMITTEE
ON CRIMINAL RULES. INSTEAD, THE CHAIR APPOINTED A
SUBCOMMITTEE TO ADDRESS THE ISSUE OF WHAT, IF ANY, CHANGES
SHOULD BE MADE TO RULE 35 IN LIGHT OF RECCOMMENDATIONS FROM
THE FEDERAL COURT'S STUDY COMMITTEE. THAT SUBCOMMITTEE,

CHAIRED BY JUDGE HODGES, MET IN ATLANTA ON MAY 25, 1990 TO
STUDY THE ISSUE.

MINUTES
SUBCOMMITTEE ON RULE 35, ADVISORY COMMITTEE
FEDERAL RULES OF CRIMINAL PROCEDURE

May 25, 1990
Atlanta, Georgia

A subcommittee of the Advisory Committee on the Federal
Rules of Criminal Procedure met in Atlanta, Georgia on May
25, 1990 to consider two proposed changes to Rule 35. These
minutes reflect the actions taken at that meeting.

CALL TO ORDER

Judge Hodges called the meeting to order at 10:00 a.m.
on Friday, May 25, 1990. The following members were present
at the meeting:

Hon. William T. Hodges, Chairman of the Subcommittee
Hon. James DeAnda

Mr. Edward Marek, Esd.
Mr. Roger Pauley, Esd.

Prof. David A. Schlueter, Reporter

Also present at the meeting was Mr. David Adair from
the Administrative Office.

CONSIDERATION OF RULE 35

The reporter briefly reviewed the background of the
proposed changes to Rule 35 which had been generated by two
proposals in the 1990 report of the Federal Courts Study
Committee. The first proposal would permit a trial court to
correct clear technical errors discovered shortly after
sentencing. The second would permit the court to amend a
sentence based upon new factual information presented by the
defendant within 120 days after sentencing. Mr. Adair and
the Reporter both noted that attempts to isolate the exact
source and any other background information on the two
proposals had been unsuccessful.
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Subcommittee on Rule 35

May 1990

Discussion centered initially on the need for such
changes, recognizing that under the former Rule 35,
sentenced defendants had routinely filed motions for
modification of the sentence. Judge DeAnda noted that no
matter how narrowly any amendments were worded, there was a

real danger of opening the floodgates to post-sentencing
motions.

Turning first to the "technical error" proposal, the
subcommittee briefly reviewed two decisions from the courts
of appeals in which the trial court had corrected an obvious
and acknowledged error in sentencing, United States v. Cook
and United States v. Baron. Mr. Marek suggested that any
proposed amendment should require some resclution of the
error within the time for appeal so that a defendant could
address the court's action, or the lack of action, in the
appeal. It was noted, but not resolved, whether the court's
corrective action would amount to a final ruling which could
then be appealed. It was noted, however, that the amendment
should contemplate the entry of an "order" by the trial
court.

In order to avoid potential confusion over potential
jurisdictional issues accompanying appeals, Judge Hodges
suggested that the court be required to make its correction
within 7 days of sentencing. A shorter period of time would
also reduce the likelihood of abuse of the rule by limiting
it its application to clear and obvious errors in
sentencing. After some discussion, the subcommittee
generally agreed on language which it believed would capture
the results in both Cook and Baron

Judge Hodges also recommended that the Committee Note
to the amendment clearly reflect the narrowness of the
language and that the amendment not be used to reopen or
relitigate the sentence.

Turning to the proposed amendment which would permit
the defendant to present newly discovered facts to the court
within 120 days of sentencing, Mr. Marek emphasized that
such an amendment was necessary to prevent unjust sentences
and to take account of significant changed circumstances.

He argued that currently there is no vehicle readily
available to a defendant to address a sentence which proves
to be the result of an incorrect application of the
sentencing guidelines in light of compelling newly
discovered information. He noted that even the Bureau of
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Prisons has the authority under 18 U.S.C. 3582 to modify the
terms of imprisonment if there are compelling and
extraordinary reasons for doing so and that similar
authority should be available for other sentences which can
have an equally profound impact on a defendant. He believed
that the rule could be narrowly drafted, using Rule 33
standards for new trials as a model and that such standards
would serve to discourage defendants from filing frivolous
motions as they have done with respect to Rule 33 motions
for new trials based upon newly discovered evidence.

Mr. Pauley responded that the analogy to Rule 33 was
not applicable because the justness of a "conviction" was
greater than the appropriateness of a sentence. He added
that on balance the class of persons who would potentially
benefit from this amendment would be relatively small in
comparison to the flood of litigation that would result. He
also emphasized the Congressional intent to make sentencing
final and determinate. He added that if any amendment
regarding new facts were to be adopted it should be
available to the prosecution as well. Mr. Marek and Mr.
Pauley then exchanged views on the potential double jeopardy
issues which might arise if the court later increased a
sentence based upon such new facts.

Judge DeAnda expressed strong reservations about this
proposed change. Unlike the first proposed change regarding
technical errors, he noted that in his experience and that
of his colleagues, he was unaware of any cases in which
there was new factual information which would result in a
modified sentence. That fact, he observed, would not
prevent virtually every sentenced defendant from raising the
issue after sentencing and placing a greater burden on trial
courts to handle the motions. He believed that it was
premature to consider the proposed change.

Following further discussion of the matter, there was a
consensus, with Mr. Marek dissenting, that the proposed
amendment dealing with new factual information should be
deferred pending more facts or experience. The
Subcommittee thus agreed not to propose any language to the
full Advisory Committee on this amendment.

The meeting adjourned at 2:30 p.m.






MEMO TO: Advisory Committee on Criminal Rules

FROM: Professor David A. Schlueter, Reporter
RE: Rule 35(c); Possible Amendment to Clarify “Imposition of Sentence”
DATE: March 5, 1995

In United States v. Navarro-Espinosa, 30 F.3d 1169 (9th Cir. 1994), the trial
court corrected the defendant’s sentence almost one month after announcing his sentence,
but before formally entering the judgment and sentence. On appeal, the Ninth Circuit
noted that the term “imposition of sentence” is a term of art generally referring to the time
that the sentence is orally announced. The court noted that the district court, however,
apparently read the Advisory Committee Note accompanying Rule 35(c) to mean that
“imposition of sentence” actually referred to the formal entry of the judgment. Without
deciding whether the correction in this case was timely, the appellate court stated: that:

The interpretation of Rule 35 is a difficult issue, for while the intention of
the drafters seems fairly clear, the language chosen doe not further it. We
hope that the Advisory Committee on Criminal Rules will be able to clarify
this point. 30 F.3d at 1171.

1 have reviewed my notes, correspondence, etc. concerning the Rule 35(c)
amendment some years ago and I cannot find any dispositive language which might shed
light on this issue. The subcommittee’s and Committee’s focus on the amendment was the
need to develop a time frame for such corrections which would not interfere with notices
of appeal. Although the Ninth Circuit did not mention it, the Advisory Committee Note
also contains the following statement:

Rule 35(c) provides an efficient and prompt method for correcting
obvious technical errors that are called to the court's attention immediately
after sentencing.(emphasis mine)

That language seems to reinforce the view that the time for acting runs from the oral
announcement of the sentence because under Rule 4 a defendant may file a notice of
appeal after the announcement of sentence, but before the entry of the judgment. It is
worth noting that at about the time Rule 35(c) was added, Appellate Rule 4(b) was
amended to note specifically:

The filing a notice of appeal under this Rule 4(b) does not divest the trial
court of jurisdiction to correct a sentence under Fed. R. Crim. P.35(c) nor
does the filing of a motion under Fed. R. Crim. P.35(c) affect the validity
of a notice of appeal filed before entry of the order disposing of the motion.

This matter will be on the agenda for the Committee’s April meeting.
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moved that a draft amendment presented by the reporter be considered by the Committee.
M. Jackson seconded the motion. Following additional discussion on the draft and
possible amendments to it, the Committee voted 9-2 to forward the amendment to the
Standing Committee with the recommendation that the amendment be published for public
comment.

C. Rule 26. Proposed Amendment to Require Notification to Defendant
of Right to Testify.

The Reporter informed the Committee that Mr. Robert Potter had written to the
Committee recommending that the Federal Rules of Criminal Procedure should be
amended to require the trial court to advise the defendant of the right to testify. Mr.
Potter noted that such an amendment would greatly reduce post-conviction attacks based
on the ground that the defendant was never told, by counsel or the court, of the right to
testify at trial.

Judge Jensen raised the practical question of how the trial court is supposed to
learn whether or not a defendant has been advised of the right. And Judge Marovich
observed that it is normally assumed that the defendant is aware of his or her right to
testify. While Judge Wilson noted that he might start asking defendants if they are aware
of the right, Judge Davis noted that doing so might unnecessarily infringe upon the
attorney-client relationship. Mr. Pauley added that the majority of the cases do not
support the proposed amendment. While such questioning by the court might be sound
practice, if it is started, how could it be determined that failure to give the advice was
harmless error. Justice Wathen believed that the proposal was illusory and Judge Dowd
indicated that if the court believes that there may be a problem, it may consult with the
defense counsel in the same way that counsel may be consulted about proposed
instructions where the defendant has not taken the stand. Mr. Josefsberg stated that he
was not sure that there was a problem worthy of an amendment; he added that to inquire
into whether the defendant had received the advice would be very delicate vis a vis the
role of counsel, especially where the defendant wants to be untruthful.

There was no motion to amend the Rules.

M D. Rule 35(c). Possible Amendment to Clarify the Term “Imposition of
Punishment.”

The Reporter indicated that in response to a recent decision from the Ninth
Circuit, United States v. Navarro-Espinosa, 30 F.3d 1169 (9th Cir. 1994), a question had
been raised whether the timing requirements in Rule 35(c) for correcting a sentence ran
from the date of the court’s oral announcement of the sentence or from the formal entry of
the judgment. He noted that his review of the Committee’s notes and correspondence had
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failed to provide any definitive answer to what the Committee had intended. He added that
in any event, a specific amendment to Rule 4 of the Appellate Rules of Procedure
provided that filing a notice of appeal does not divest the trial court of jurisdiction to
correct its sentence. Following brief additional discussion, it was decided that if any

amendment was to be made, it could be made during-any-subsequent global amendments
of the rules.
i

E. Rule 58. Possible Amendment to Clarify Whether Forfeiture of
Collateral Amounts to Conviction.

Magistrate Judge Lowe had recommended that the Committee consider an
amendment to Rule 58 to clarify whether forfeiture of collateral amounted to a conviction.
Judge Crigler noted that the issue is not covered by Rule 58 and recommended that
because the practice seems to vary, it might be better for now not to address the issue in
Rule 58. The Committee generally agreed with that view.

VII. RULES AND PROJECTS PENDING BEFORE STANDING
COMMITTEE AND JUDICIAL CONFERENCE

A, Status Report on Local Rules Project; Compilation of Local Rules for
Criminal Cases

The Reporter indicated that Professor Coquillette was still working on the project
of compiling local rules dealing with criminal trials. At this point no further action was
required by the Advisory Committee.

B. Status Report on Pending Crime Bill Amendments Affecting Rules of
Criminal Procedure.

Mr. Pauley and Mr. Rabiej provided a brief review of possible amendments
pending in Congress. None required action or attention by the Advisory Committee.

C. Status Report on Federal Rules of Evidence Pending in Congress.

Mr. Rabiej indicated that the Judicial Conference’s proposed changes to Federal
Rules of Evidence 413-415 had been forwarded to Congress and that although there had
been some initial discussions with staffers about the proposals, no action had yet been
taken by Congress on the matter.






MEMORANDUM

FOR: Honorable Edward C. Carnes
Roger A. Pauley, Esq.
Profcssor David A. Schlueter
John K. Rabiej, Chief

From: Lucien B. Campbell W

pare: Junc 14,2000

Suedg: Rule35(b)(2)

I write in response to Judge Davis’s memo of Junc 9 on the subject of the
Orozco fix for Rule 35(b).

I agrce with the fix for the fix. 1 do have some additional thoughts on the
best language to accomplish it, which I have incorporated into the attached
redlinc, along with some explanatory notes. (This is a redline against the
substantive vcrsion in the transmittal book, not against Roger’s version.) T
also point oul a couple of other places where the substantive amendment of
Rule 35 will need touching up at some point.

I can be reached by tclcphone at 210-472-6700, fax at 210-472-4454, o ¢-
mail at <lucien _campbell@id.org>.

Attachment

By facsimile only

FEDERAL Punuic DEFENDER * WESTERN DisTRICT ©oFf TEXAS * SAN ANTONIO

SENT BY:FPD-TX-W-SAN ANTONIO ; 6-14- 0 ;10:35AM ;FPD-TX/W/SAN ANTONIO- 210 436 3717:# 2/ 4
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1 Rule 35. Correcting or Reducing a Sentence
2 (a) Correcting Clear Error. Within 7 days afier sentencing, the court may
3 correct a senience that resulted from arithmetical, technical, or other clear
4 €ITOr.
h (b) Reducing a Sentence for Substantial Assistance.
6 (1) In General. Upon the government’s motion madc within one year of
7 aller sentencing, the court may reduce a sentence if:
8 (A) the defendant, after sentencing, provided substantial assistance n
9 investigating or prosccuting another person; and
10 (B)  reducing the sentence accords with the Sentencing Commission’s
11 guidelines and policy statements.
12 (2) Later Motion. The court may consider a government motion to reduce a
13 sentence made more than one year ormore after scatencing if the
14 defendant’s substantial assistance involved;
15 information—notimown—or the-usefuinessof whichcoutdnot
16
17
18
19 or
20 (B) information provided within onc year of scntencing, bul which did
21 not become useful to the government until more than onc ycar
22 alter sentencing.

Rule 35 Ornzco Fix (I.BC Draft) 06/14/00 Page 1
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23 (3) Evaluating Substantial Assistance. In evaluating whether the defendant
24 has providcd substantial assistance, the court may consider the defendant’s
25 presentence assistance.
26 (4) Below Statutory Minimum. When acting under Rule 35(b), the court may
27 rcducc the sentence (0 a level below the minimum scntence established by
28 statute.
29 (¢) Definition. For purposes of this rule, “‘sentencing™ mcans the pronouncement
30 of sentence.

Notes:

1. Lines 6—7. Changes “within onc ycar of sentencing” to “within onc ycar afier
sentencing” for consistency within the rule (see lines 2 & 13).

)

Line 13. Changing “one year or morc™ to “more than one year” eliminatcs an
overlap in the time periods.

3. Lincs 18 22.

a. Atlempts greater readability by breaking the new matenial out into
subparagraphs. Each subparagraph begins with “information,” for clarity.

b. Query: Should the phrase “information not known” in linc 1¥ (usually, it
was known to someone) be replaced with the morce precise “information
the defendant did not know,” or is that clcar enough from context?

4. Linc 23. The version in the transmittal book misnumbered paragraph (b)(3) as
(b)(b).

5. Lines 29-30. I’m hoping “pronouncement ol sentence” is good enough
because Roger’s suggested version would, read hyperliterally, cancel out the
definition if the defendant waived presence. [ couldn’t think of a better way to
deal with that in the rule. Perhaps the note could say that the definition in Rule
35(c) adopts the majority vicw of the circuits, as explamed.

Rule 35 Orozco Fix (LBC Draft) 06/14/00 Page 2
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Hon. Ed Carnes
U.S. Circuit Judge

TO:

COPY TO:

3342237676 JUDGE ED CARNES doo1/001

UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

Frank M. Johnson Jr. Federal Bldg.
& U.S. Courthouse
15 Lee Street, Room 408
Montgomery, Alabama 36104
(334) 223-7132

Judge W. Eugene Davis

Roger A. Pauley

Lucien B. Campbell

David A. Schlueter

John K. Rabiej

Ed Carnes

Proposed Amendment to Rule 35

June 15, 2000

Although I have no really strong feelings about it, I do prefer Dave Schlueter’s

proposed revision to Rule 35. I think we should clarify, as his proposed wording does, that

it is the defendant to whom the information must have been unknown until more than one

year after sentencing.

As for the issue of what we mean by “sentencing,” that probably does need to be

addressed with a global view in mind, and it may be best to do so at our next committee

meeting, or after we receive public comments to the proposed revisions.
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UNITED STATES COURT OF APPEALS

For the Fifth Circuit

DATE: June 19, 2000
TO: Judge Carnes
Roger Pauley
Dave Schlueter
Lucien Campbell
John Rabiej

FROM: W. Eugene Davis
SURJECT: Amendments to Rule 35

-—— —-— ——— —— [ ——

My thanks to all of you for taking another look at this rule.

Taking parts of Dave Schlueter’s and Lucien Campbell’s
contributions, 1 propose that Rule 35(b) (2) go out for public
comment reading as follows:

(2) Later Motion. The court may consider a government motion
to reduce a sentence made more than one year after sentencing if
the defendant’s substantial assistance involved:

(A) information not known to the defendant until more than one
year after sentencing;

oxr

(B) information provided by the defendant to the government
within one year of sentencing, but which did not become useful to
the government until more than one year after sentencing.

Someone on the standing committee suggested that we should
make clear who was required to know and provide the information.
I think that is a good suggestion.

The point of most of the discussion I heard about “sentencing”
was when it occurred, that is, whether it occurred when the judge
orally imposed sentence OY when the judge signed the written
commitment order. I think we should resolve this issue but 1 am
reluctant to do it without some more study and a full discussion in
our committee. We need to look at how our definition of sentencing
fits with the use of the term elsewhere in the criminal rules as
well as in the appellate rules. So I would put this on the agenda
for the October meeting and try to resolve it then.

I ask John Rabiej to please have someone from his office set
up a conference call toward the end of this week so we can all
discuss Rule 35 and try to reach a comnsensus.
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U.S. Department of Justice

Criminal Division

Washington, DC 20530-0001

June 19, 2000

MEMORANDUM

To: Judges Davis and Carneg, Professor Schlueter, Lucien
Campbell, and John Rabie]

From: Roger A. Pauley

Subject: Rule 35

I would go with Lucien’s version of Rule 35(b), which
stylistically and otherwise is a great improvement ovexr my
suggestion. Dave agrees in his memo that Lucien’s draft
contains “improvements” over even his own. That being so, 1
don’t understand why we should wait until after publication to
adopt the best draft.

Thus, I recommend using Lucien’s version of Rule 35(b).
As to the definition of “sentencing,” I again prefer Lucien’s
suggestion (in lieu of my own), but since the Committee never
resolved this issue {unlike the Orozco issue reflected in
35(b)), I would leave this for the October meeting, unless by
not including some vérsion there’s a risk that defining
“sentencing” for the first time might be deemed by the Standing
Committee to require republication. If Judge Davis or John
Rabiej believe such a risk exists, I’d publish Lucien’s 35(c)
as well, after circulating it to the Advisory Committee for
fast track comments.
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MEMORANDUM
TO: HON. EUGENE DAVIS
FROM: ROBERT C JOSEFSBERG
RE Amended Rule 35B2
DATE: June 26, 2000
Dear Judge Davis:

I received your Memo of June 23, 2000. You invited anyone who disagrees to call
or write you before July 3™. [ do not necessarily disagree with the amended Rule
35B2, but suggest an additional enlargement.

What happens if a prisoner had been at a meeting many years ago - the names of
participants at the meeting are known to the prisoner but the government did not
know that it was relevant to any investigation that they were conducting? More than
one year after his sentencing, the government questions him about this meeting and
he gives them not only gang-buster testimony but a picture of someone attending the
meeting * This is critical to a case that the government is prosecuting. Under the old
rule, and even under the new rule, it appears that he cannot be rewarded if he knew
the information before he was sentenced, and he did not give the government the
information within one year of sentencing.

My problem with this, and other scenarios that I could create, is that what will
probably occur is that the US Attomeys’ office will file 2 motion under Rule 35B for
substantial assistance reduction and will intentionally not write anything in the
motion about timelessness. The Court, either inadvertently, or with a blind eye, will
grant the motion. No one will oppose the motion. No one will argue that it is not
timely. I have no problem with the US Attorneys” office and the Court rewarding
this defendant. I think it is good for law enforcement However, I resent the farce
that is conducted by the US Attomneys’ office and the District Court in order to
achieve this excellent goal. Tbelieve that cooperators should be rewarded when their
testimony is proven to be truthful. I think it is necessary for the US Attorneys office
and the Court to reward them in order to further the goals of society.

'For the purpose of this discussion, 1 have eliminated issues of credibility. Everyone has
concerns about cooperators “piling on” wigh questionable testimony in order to get a reduction.
For purposes of this Memo, 1 am assysging the supplied information to be important, correct and
corroborated.
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Under the present rules, defendants have one year after sentencing within which to
tell everything they know; because if they don’t, they can never be rewarded. Isn't
there someway that the government can reward cooperators and also comply with the
rules? Or, do we want to let people serving prison sentences know that they have one
year to tell everything and if they don’t, their ability to help themselves is forever
gone? As I stated before, I am not disagreeing with the rule, I just think it does not
go far enough.

ce: Members of The Criminal Rules Committee

HEREERRKE RN




Hriited States Bistrict Court
Northern Bistrict of ®hic
Hnitetr States Courthouse
2 South Hain Street
Akrom, Ghio 44308

Bagid B. Botod, Jr. June 27, 2000
3]112!52

Honorable W. Eugene Davis
United States Court of Appeals
5100 United States Courthouse
800 Lafayette Street

Lafayette, LA 70501

Dear Judge Davis,

(330) 375-5834
Hax: (330) 375-5628

Thank you for your letter of June 23, 2000, regarding the action of the Standing
Committee on June 7. [ am in complete agreement with the changes to Rule 35(b)(2). I

believe the changes improve on the work of our committee.

Also congratulations on being appointed to another year as the chair of the
committee. Your continued presence will be very important in completing the work of

the committee in the restyling of the rules.
Yours very tryly,
David D. Dowd, Jr.
U.S. District Judge
DDD:flm

cc: Mr. John Rabiej
Professor David A. Schlueter
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UNITED STATES COURT OF APPEALS

For the Fifth Circuit
DATE: July 5, 2000

TO: Robert C. Josefsberg
Roger A. Pauley

FROM: W. Eugene Davis

SUBJECT: Amended Rule 35 (B) (2)

Dear Bob and Roger:

Abolishing the one year time limit within which the government
may move to zreduce a defendant’s sentence for substantial
agsistance would be a major change in policy that 1 would be
reluctant to do without study and opportunity for full discussion
by the Committee. By copy of this letter to David Schlueter, I ask

him to put this on the agenda for the fall meeting.

cc: Members of the Criminal Rules Committee
David A. Schlueter
John K. Rabiej
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter
RE: Rule 41; Warrants for Installation of Tracking Devices
DATE: September 26, 2000

At the Spring 2000 meeting, the Committee discussed briefly the issue of
whether Rule 41 should be amended to address the topic of issuing warrants for
tracking devices. Judge Miller was asked to review the matter.

Judge Miller has prepared a comprehensive memo on the subject and has
attached the memos from the “Rule 41 Subcommittee.” In his memo, Judge Miller

recommends several amendments to Rule 41.

This matter is on the agenda for the October meeting.






UNITED STATES DISTRICT COURT i )
EASTERN DISTRICT OF VIRGINIA q/l‘;"/m
SUITE 173
WALTER E. HOFFMAN UNITED STATES COURTHOUSE
600 GRANBY STREET
NORFOLK, VIRGINIA 23510-1915

(757) 222-7007

CHAMBERS OF FACSIMILE NO.
TOMMY E. MILLER (787)222-7027
UNITED STATES MAGISTRATE JUDGE MEMORANDUM
TO: THE HONORABLE W. EUGENE DAVIS

CHAIR, CRIMINAL RULES ADVISORY COMMITTEE

FROM. TOMMY E. MILLER, KATE STITH, LUCIEN B. CAMPBELL AND
ROGER A. PAULEY

RE: TRACKING DEVICE WARRANTS

DATE: SEPTEMBER 8, 2000

You assigned to us the task of determining whether procedures for tracking device warrants
should be contained within the Federal Rules of Criminal Procedure and, if so, how they should be
integrated.

Our committee agrees that procedures for the installation and monitoring of tracking devices
should be in the Rules. At present, the law enforcement agencies requesting orders and judges who
issue orders authorizing installation and use of tracking devices are following ad hoc procedures

based on case law and common sense. We received copies of a variety of orders from Magistrate
Judges as examples. See generally U.S. v. Karo, 468 U.S. 705 (1984).

We further decided to incorporate the tracking device warrant procedures in Rule 41. Our
working drafts and final subcommittee draft used the proposed version of Rule 41 which contains
the substantive changes authorizing covert searches.

The members of the subcommittee thought that it would be useful to all committee members
to see the progress of our thinking as we drafted the proposed rule. As a result, the following are
attached in chronological order:

1. Memo from Roger Pauley dated May 19, 2000,



The Honorable W. Eugene Davis

Chair, Criminal Rules Advisory Committee
Page Two

September 8, 2000

2. Memo from Lucien Campbell dated June 19, 2000,

3. Memo from Lucien Campbell dated June 22,2000,

4. Discussion draft dated June 22,2000,

5 E-mail from Tommy Miller to U.S. Magistrate Judges and their responses,
6. Discussion draft dated September 1, 2000,

7 Memo from Roger Pauley dated September 1, 2000,

8. Memo from Roger Pauley dated September 1, 2000 [more],

9. Memo from Roger Pauley dated September 6, 2000,

10. Subcommittee Proposed Tracking Device Amendments to Fed. R. Crim. P. 41 dated
September 6, 2000 (comparison to the published substantive amendment of Rule 41).

Several issues need further clarification.

Proposed Rule 41(b)(3)

1. We decided to recommend that a state judge not be permitted to issue a tracking device
warrant, since the monitoring may go across state and national boundaries.

2. We suggest that the note reference the holding in Dalia v. U.S., 441 U.S. 238 (1979),
which permitted covert entry on private property for the purpose of installing an otherwise legal
electronic listening device. The same logic applies to the installation of a tracking device.

Proposed Rule 41(e)(3)

The time limit of 30 days is in brackets for Committee discussion. Roger Pauley advocates
a 60-day period. The other subcommittee members were more comfortable with a 30-day period.

Proposed Rule 41(f)(6)

1. The 7-day period is bracketed for Committee discussion. Again, Roger Pauley suggested



The Honorable W. Eugene Davis
Chair, Criminal Rules Advisory Committee
Page Three

September 8. 2000

that a longer period would be appropriate.

2. We also suggest that the note state that each period of extension is not limited to justs

days, but is for a reasonable period as determined by the judge.

We look forward to the Committee’s discussion on this issue.

TEM:plc

CC:

Professor Kate Stith
Lucien B. Campbell, Esq.
Roger A. Pauley, Esq.
Professor David A. Schleuter
Mr. John K. Rabiej, Chief
Rules Committee Support Office

Respectfully submitted,

%/ oy -

Tommy E. Miller

cveIn
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U.S. Department of Justice

Criminal Division

Washington, DC 20530-0001

May 19, 2000

MEMORANDUM

To: Rule 41 Subccmmittee
From: Roger A. Pauley

Re: Tracking Device Warrancs

Attached is a draf< series of amendments to Rule 41 that would
provide explicit autnority, and promote mMore uniform practice, with
respect to warrants for tracking devices. The draft incorporaces
in the —e-stylized version of Rule 471 existing law (to the extent
practicable) con rhe installation and use of such devices.

as you know, the courts have held that there are many
occasions when & warrant is needed to install or menitor a mobile
tracking device (although there also many other occasions when 2
warrant is not reguired). For example, a warrant would be needed
to install the device if an entry onto private property were
necessary to for the installation or to monitor the device if it
revealed information unobtainable through lawful visual
surveillance. See, United States v. Karo, 468 U.S. 705 (1984).
Rule 41 does not currently contemplate searches involving tracking
devices (among other reasons, because such searches require that,
1ike so—called “sneak and peek” searches, rhere be a delay in
notification), and thus does not address the variety of issues
surrounding such searches. In preparing +he draft, I had recourse
o state statutes, the rule developed by one magistrate judge who
responded to Judge Miller’s inguiry, and to other sources; but 1
found none particularly helpful, and tne attached draft is not
closely derived from any existing model. Instead, it builds upon
the version of Rule 41 recently apprcved by rhe Committee for
publication to the bench and bar.

The draft addresses the major issues surrounding the use of
tracking devices. In a new paragraph (b) (3), the draft explicitly
authorizes the 1ssuance of a warrant for the use of a tracking
device (as defined in 18 Uy.s.C. 3117) to monitor a person Or
property. For easy veference, paragraph (b) (3) alsc restates the
rule, already codified at 18 U.S.C. 2117, that a court may

ATTACHMENT 1
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authorize the use of a “racking device both within the district oI
cutside the district if the device 18 installed within the
district-

althougn the standa=zd for judges to uUse <n assessing whether
o i1ssus & tracking device warrant when one is required is not
wholly settled, the draft acopts the familiar “probable czuse” test
(rather than 2 ljesser standard) which is ir commonl use.!

The draft also addresses the length of rime for the use of the
device,? the need, on occasion, £or persons TO assist law
snforcement officers in the installation of such a device, and
delayed notification to rhe person peind rracked or owner of the
property being ~racked. In paragraph Le)(2)(D)(i), the draft
provides rhat the warrant for use of the rracking device must not
exceed 90 dzys unless the court grants an extension for good cause.
T considered 90 days a rezsonapls maximum period for such warrants,
since monitoring over & protracted period 18 often needed.

Notably, in Karo the officers menitored the tracking device for
well ovar four months and it {s implicit 1in the Court’s holding
+hat such a warrant would satisfy Fourth amendment concerns.

pParagraph (e) (2) (D) (i1) provides that, upon the government's
motion, the warrant must direct the assistance of others in the
installation and use of the device (subject to the government's
providing reasonable compensation) - This provision is similar to
that applicable to +itle III wiretaps requiring assistance of third
parties, see 18 7.S5.C. 2518(4). althcugh the ~eed for assistance in
rhe tracking device context is likely T©o be less freguent. In

iThe government argued in X&aIo that reasonable suspiczon was the
appropriate standard. The Court, wWhile characterizing the
monitoring of 2 rracking device while 1t was inside a private home
as “less intrusive than & full-scale search,” did not rule on the
government’s contention, veserving the issue =~r another day- Karor
supra, 468 U.S. at 713n.5. Notwithstanding that more than fifteen
years nave elapsed since Kare, T could f£ind no post=Kzro reported
<Tederal case purporting ©o resolve the question. This may be
pecause federzal prosecutors and agents, not wishing to jeopardie &
case, are not pressing the use of the “reasonable suspicion”
standard. fcr & discussion of pre-Karo cases which reached
differing conclusions, ses Wayne R. La Fave, Search and Selzurs. A
Treatise on the Fourth Amendment, §2.7(e) (3xd ed. 1999).

The Court in XaIro stated that 2 +racking device warrant should
normally specify the “length of time for which .-- surveillance 1s
requested.” 468 U.5., at 718.
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addition, this provision requires £hat those assisting lav
enforcement not disclcose the existence of the device until the
court permits, & feature that seemed appropriate Far tWO reascns-
rirst, 18 U.S.C. 5232 (which makes it a crime to give notice of
certain electronic surveillance searches with iptent to impede the
search) does not reach tracking device searches.3 Second, such a
non-disclosure provisicn is common in statutes addressing analogous
circumstances in which information 15 sought by the government,
whether by warrant, subpoena, or other court order, from a thizrd
party custodian of the information. See; e.g.. 18 U.S.C. 2705 (k) .
rinally, paragraph (f) (6) provides for delayed notification — O
the same or 32 similar basis the Committee has approved for covert
cbservation searches — to the person who was monitored or wWhose
object was monitored.’

-~ pelieve this dratt 1s responsive to the magistrate judges
and others who commented favorably on Judge’s Miller’'s request for
views on the desirability of developlng procedures for issuind

warrants Ick tracking devices. 1 loock forward to YouwI thoughts o
+he drait.

iThe statute requizes an intent Lo prevent the interception of a
communication oI the seizure of a peIsol or oproperty and thus doss
not cover improper rotifications designed to prevent ocher types cf

searches whose PUrpose is not to seize but merely to observe OI
locate property-

11 have pbracketed the initial number of days (7) for which
notice may be delayed. There appears to pe no regular practice in
+his regard for rracking device warrants, and the seven days
specified in the pending anendment for covert observation searches
may be too limited in this context.

- 3 =
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Tracking Devices

The Following is based on the version of restyled Rule 41 approved by the Committee.
Only those subdivisions in wWhich changes are proposed are set forth.

(b) Authority to Issuc 2 Warrant.
(1) 2 magistrate judge .- amd
(2) a magisuate judge ... ; and

(3) a magjstrate judge having authority in the district, or if none is reasonably
availablc a judge of a state court of record in the district, may issue 2 warrant for the
installation and use of a tracking device, as defined in 18 U.S.C.§ 3117(b), to monitor a
person or property located within the district. The warrant may authorize the installation

and use of the device within the district or outside the district if it is installed within the
district.

(d) Obtaining a Warrant.
(1) Probable Cause.

After receiving an atfidavit or other information, a magistate judge or a judge of a state
court of record, must issue the warrant if:

(i) there is probable cause 1o search for and seize, or covertly observe, or install and use
a tracking device to monitor, a person or property under Rule 41( o)t

(¢) 1ssuing the Warrant.

(2) Contents of the Warrant. The warrant must identify the person or place to be searched
or covertly observed, or monitorcd by means of a tracking device, must identify any person ot

property to be seized, and must designate the magistrate judge to whom the retum must be made.
The warrant must command the officer 10:

(B) execute the warrant during the daytime, unless the judge for good cause expressly
authorizes execution of the warrant at another time; amd

I'The phrase “under Rule 41(¢)” which appears already in clause (d)(1)(Q) seems
inaccurate. Rule 41(c) specifies the kinds of things, e.g., evidence, for which a warrant may be
issued. Hence, a search is not properly described as “under Rule 41 (c).” Rather, that subdivision
sets forth the permissible goals for which a warrant may be issued once the necessary standard
has been met. It is in effect another condition precedent to issuing a warrant- Thus, instead of
wynder Rule 41(c)” a phrase such as wconsistent with Rule 41(c)” may be preterable.



(C) return the warrant to the magistrate judge designated in the warrant; and

(D) in the case of a warrant for the installation and use of 2 tracking device, use the
device for not to exceed 90 days unless the court, for good cause, grants one or more
extensions not to exceed 90 days. Upon the government’s motion and for good cause, the
judge may direct a person to provide assistance in the installation and use of the device
(and order that the government pay compensation for any reasonable expenses incurred)
and that any person so assisting not disclose the existence of the device until the warrant s
delivered to the person ander Rule 41()(6) or a judge permits disclosure.

(f) Executing and Returning the Warrant.
(6) Tracking Devices.

If the warrant authorizes solely the installation and use of a tracking device, the
government must, within [7] days after the installation and use have ended, deliver a copy
of the warrant to the person who was monitored or whose object was mouitored. On the
government’s motion, the court may, on on¢ or more occasions, for good cause extend the
time to deliver the warrant for a reasonable period.

|[Proposed New Matter in Bold]
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MEMORANDUM

FOR: Rule 41 Subcommittee
Honorable Tommy E. Miller
Professor Kate Stith
Roger A. Pauley, Esq.

From: Lucien B. Campbell W

Date: June 19,2000

sueu: Tracking Device Warrants

I write in response to Roger’s May 19 memo on tracking device warrants.
Accepting Roger’s invitation, I provide some thoughts on his draft in advance
of our conference call on June 22. My points center on the authorization, the
contents of the request, and the contents of the warrant.

1. The proposed Rule 41(b)(3) (authority to issue the warrant) needs
some study.

a. First, we should consider whether we want to authorize a state
judge to issue what may be, or become, a multi-state tracking. In Rule
41(b)(2), we reserved to a magistrate judge the authority to issue a warrant
for a person or property outside the district. Should the tracking-device
authority be similarly limited?

b. The language of the proposed (b)(3) is difficult. There is a
contradiction in the last sentence, which would “authorize the installation . . .
of the device . . . outside the district if it is installed within the district.” This
sentence also uses the disjunctive, when I think the conjunctive—as used in
18 U.S.C. § 3117(a)—is intended.

c. Iread § 3117(a), reduced to its essence, to say that a lawful
warrant may authorize installation of a tracking device within the
jurisdiction, and may authorize its use both within and outside the
jurisdiction.

FeperaL PusiLic DEFENDER * WESTERN DISTRICT oFf TEXAS * SAN ANTONIO
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Based on these considerations, I propose the following language
(reserving the question of state-judge authority):

(b) Authority to Issue a Warrant.

3) a magistrate judge having authority in the district[, or if none is
reasonably available, a judge of a state court of record in the
district,] may issue a warrant to install within the district a
tracking device, as defined in 18 U.S.C. § 3117(b). The warrant
may authorize use of the tracking device to monitor a person or

property located within the dlstnct}adﬁ outside the districte » o7&

2. In his memo, Roger touches on Kare’s requirement that a tracking-
device warrant specify the length of time for which tracking is requested, and
he has added that to the contents of the warrant in ()(2)(D). Karo also says,
however, that the request should state the length of time that tracking is
requested, and a couple of other particulars.' If our work is to be the
codification of tracking-device procedure, it might be well to incorporate the
Karo requirements for the request, even if they are dictum. That could be
done by adding a new Rule 41(d)(2) and renumbering accordingly:

@) Obtaining a Warrant.
) Probable Cause. . ...

1 Dispensing with a Government argument, the Court said it is “possible to
describe the object into which the beeper is to be placed, the circum-
stances that led agents to wish to install the beeper, and the length of time
for which beeper surveillance is requested. In our view, this information
will suffice to permit issuance of a warrant authorizing beeper installation
and surveillance.” United States v. Karo, 468 U.S. 705, 718 (1984). These

requirements are similar—though not identical—to the requirements for a
wiretap in 18 U.S.C. § 2518(1).
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(2)  Additional Requirementf for a Tracking-Device Warrant. In
addition to complying with Rule 41(d)(1), a request for a
warrant to install and use a tracking device must statc!'\"\

(A) where the tracking device will be placed;

(B) the circumstances that require use of a trackin
device; and

(C) @n/gth of time thatuseof the tracking device will
be required- Laosl

While it is best to adhere as closely to the Supreme Court’s language as

possible, I found it necessary to make the language a little more generic.

3. Roger’s draft would make some changes to Rule 41(¢)(2) (contents of

the warrant) that are not highlighted in bold. One I think is inadvertent
because it causes a problem; the others are improvements. I also suggest a
change in punctuation.

a. Instead of the approved substantive-amendment language “The

warrant must identify the person or property to be searched . . .” the draft
starts out “The warrant must identify the person or place to be searched . .. ”
(emphases added). This doesn’t fit with the proposed addition of “or
monitored by means of a tracking device,” because some of the targets of
tracking are not really “places”—e.g., a drum of chemicals, a package in
transit. I assume we’re sticking with “person or property.”

b. Roger’s draft repeats the “musts” with each clause. I think this

improves readability.

c. Because one of the three unnumbered prongs of (€)(2) would

become compound with a comma, for clarity the three prongs should be
separated by semicolons instead of commas.”

2

See Bryan A. Gamner, THE ELEMENTS OF LEGAL STYLE 24 (1991).
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It would look like this:

(e) Issuing the Warrant.

(2)  Contents of the Warrant. The warrant must identify the person
or property to be searched or covertly observed, or monitored
by means of a tracking device; must identify any person Or
property to be seized; and must designate the magistrate judge
to whom the return must be made. The warrant must
command the officer to:

4. Roger's draft would add the special requirements for the contents of a
tracking-device warrant in a new Rule 41(e)(2)(D). A problem with this draft
is discontinuity. The lead-in from (e)(2) is “The warrant must command the
officer to:” but new (e)(2)(D) includes: the judge may direct a person to
assist, the judge may order the government to compensate the person, and
the judge may order the person not to disclose. Another problem is using, mn
the last sentence, the word “person” to refer to two very different people: the

person assisting law enforcement and the person who is the target of the
search.

1 propose addressing all of these points in a new (€)(3) that also includes
some stylistic changes (and renumbering accordingly):

(e) Issuing the Warrant.

(3)  Additional Contents of a Tracking-Device Warrant. In addition
to the.requirements of Rule 41(e)(2), a warrant to install and use a
tracking device may:

(A) authorize the use of the tracking device for no more than@Ol
days, unless the court for good cause grants one or more
extensions of no more than)90 days;

(B) uponthe government’s motion and for good cause, direct a
person to assist in installing and using the tracking device,

FEDERAL PusBiLic DEFENDER * WESTERN DISTRICT OF TEXAS SAN ANTONIO
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37 and may order the government to compensate the person
38 for reasonable expenses incurred; and
39 (C)  order any person assisting the government under Rule
40 41(e)(3)(B) not to disclose the existence of the tracking
41 device until the warrant is delivered under Rule 41(f)(6), or
42 until a judge permits disclosure.

I look forward to discussing this project on our conference call.

By facsimile only
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MEMORANDUM

FOR: Rule 41 Subcommittee
Honorable Tommy E. Miller
Professor Kate Stith
Roger A. Pauley, Esg.

From:  Lucien B. Campbell
DATE: June 22, 2000

suss: Status Report on Tracking Device Warrants

This will serve as a memorandum of our conference call of today on
the subject of amending Federal Rule of Criminal Procedure 41 to treat
tracking-device warrants. Participating in the conference were Judge
Miller, Professor Stith, Roger Pauley, and Lucien Campbell. The starting
point for the discussion was Roger Pauley’s memo of May 19, 2000,
entitled “Tracking Device Warrants,” which proposed the amendment,
explained the need, and reviewed pertinent legal authority. The
Subcommittee also considered Lucien Campbell’'s memo of June 19,
2000, on the same subject.

1. At the outset, the Subcommittee first considered whether there was
a need to go forward with this amendment. The Subcommittee
unanimously decided the amendment should be considered, because
Rule 41 presently lacks procedures addressing such searches, and
consequently a divergence of practice exists among the districts. The
Subcommittee also noted that tracking-device warrants have been
reviewed extensively by the courts, and that some requirements of
existing Rule 41 are incompatible with the needs of law enforcement
installing and using tracking devices.

2. A major threshold issue is whether the authority to issue a
tracking-device warrant should be limited to a magistrate judge (as Rule
41(b)(2) limits the authority to issue a warrant to search outside the
district), or whether the authority should extend to a state court judge. A
majority of the Subcommittee favored limiting the authority to a magistrate
judge, but because of the importance of the issue, it was decided to
bracket it for further discussion. Roger Pauley will research whether
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existing federal law expressly authorizes a state judge to issue a tracking
device warrant, and how often such federal warrants are sought from
state judges.

3 The Subcommittee revised draft Rule 41(b)(3) to state clearly that
the installation must occur within the district, but that use of the device
may be authorized within the district, outside the district, or both. See 18
U.S.C. § 3117(a).

4 The Subcommittee next addressed the statement in United States
v. Karo identifying three particulars of a request for a tracking-device
warrant.! Believing that the first two of those are necessarily
encompassed by the need to establish probable cause, a majority of the
Subcommittee favored including in the rule only a requirement to state the
length of time that the tracking device will be used.

5 The Subcommittee decided to set out the special contents of a
tracking-device warrant in a new Rule 41(e)(3). There was no consensus
on the maximum length of time the warrant should initially be issued for,
so the period of 30 days is bracketed for further discussion.

6. In the same manner, the time for delivering the warrant, absent an
extension, is set out in draft Rule 41 ()(6) as 7 days, but bracketed for
further discussion.

7. Attached is a redline setting out the current state of the discussion
draft. The comparison is not to the existing Rule 41, but to the substantive
amendment of the rule approved by the Criminal Rules Advisory
Committee. Only the portions to be changed, and necessary context, are
shown.

Attachment

\The Court said it is “possible to describe the object into which the
beeper is to be placed, the circumstances that led agents to wish to install
the beeper, and the length of time for which beeper surveillance is
requested. In our view, this information will suffice to permit issuance of a
warrant authorizing beeper installation and surveillance.” United States v.
Karo, 468 U.S. 705, 718 (1984).
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Rule 41. Search and Seizure

* ok

(b)

(©)

*

Authority to Issue a Warrant. At the request of a federal law

enforcement officer or an attorney for the government:

1

@)

a magistrate judge having authority in the district—or if none is
reasonably available, a judge of a state court of record in the
district—may issue a warrant to search for and seize, or covertly
observe on a noncontinuous basis a person or property located
within the district; and

a magistrate judge may issue a warrant for a person or property
outside the district if the person or property is located within the
district when the warrant is issued but might move outside the
district before the warrant is executed-; and

a magistrate judge having authority in the district[, or if none is

reasonably available, a judge of a state court of record in the

district,] may issue a warrant to install within the district a tracking

device, as defined in 18 U.S.C. § 3117(b). The warrant may

authorize use of the tracking device to monitor a person or property

located within the district, outside the district, or both.

Persons or Property Subject to Seizure. A warrant may be issued for

any of the following:

M
@
)

evidence of the commission of a crime;
contraband, fruits of crime, or other items illegally possessed,

property designed for use, intended for use, or used in committing

a crime; or

Rule 41 Discussion Draft (Tracking Devices) 06/22/00Page 1
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(d)

(e)

“) a person to be arrested or a person who is unlawfully restrained.

Obtaining a Warrant.

(1)  Probable Cause. After receiving an affidavit or other information,
a magistrate judge or a judge of a state court of record! must issue
the warrant if there is probable cause to search for and seize, oF

covertly observe, or install and use a tracking device to monitor, a

person or property uades consistent with Rule 41(c).

(2)  Additional Requirements for a T racking-Device Warrant. In

addition to complying with Rule 41(d)(1), a request for a warrant

to install and use a tracking device must state the length of time

that the tracking device will be used.

@) (3) Requesting a Warrant in the Presence of a Judge. * * *
(3) (4) Requesting a Warrant by Telephonic or Other Means. * ok ok

Issuing the Warrant.

* ¥

2) Contents of the Warrant. The warrant must identify the person or

property to be searched or covertly observed, or monitored by

means of a tracking device; must identify any person or property to

be seizeds; and must designate the magistrate judge to whom the
return must be made. The warrant must command the officer to:

(A)  execute the warrant within a specified time no longer than

Reserving for discussion the question of whether a state judge
should be authorized to issue a tracking-device warrant.

Rule 41 Discussion Draft (Tracking Devices) 06/22/00Page 2



10 days;

(B)  execute the warrant during the daytime, unless the judge for
good cause expressly authorizes execution of the warrant at
another time; and

(C)  return the warrant to the magistrate judge designated in the
warrant.

(3)  Additional Contents of a Tracking-Device Warrant. In addition

to the requirements of Rule 41(e)(2), a warrant to install and use a

tracking device may:

(A)  authorize the use of the tracking device for no more than

[30] days, unless the court for good cause grants one or

more extensions of no more than [30] days;

(B)  uponthe government’s motion and for good cause, direct a

person to assist in installing and using the tracking device,

and may order the government to compensate the person

for reasonable expenses incurred; and

(C)  order any person assisting the government under Rule

41(e)(3)(B) not to disclose the existence of the tracking

device until the warrant is delivered under Rule 41(£)(6), or

until a judge permits disclosure.

(3) (4) Warrant by Telephonic or Other Means. * * *

® Executing and Returning the Warrant.

* * %

6) Tracking Devices. 1f the warrant authorizes solely the installation

and use of a tracking device, the government must, within [7] days_

Rule 41 Discussion Draft (Tracking Devices) 06/22/00Page 3



after the installation and use have ended, deliver a copy of the

warrant to the person whose person or property was tracked. Upon

the government’s motion, the court may, on one or more occasions,

for good cause extend the time to deliver the warrant for a

reasonable period.
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Authcr: Tommy Miller at ~4DC-VAE-NORFOLK

Date: 7/21/2000 3:57 PM

TO: MAGISTRATES—L@LISTSERVER.AO.DCN at ~INTERNET

TO: members@fedjudge.org at ~INTERNET

cc: lucien campbellefd.org at ~INTERNET

cc: kate.stitheyale.edu at ~INTERNET

CcC: Roger.Pauley@usdoj.gov at ~INTERNET

Subject: Tracking Device Warrants
------------------------------------ Message Contents

Colleagues:

Last year I solicited your advice on the subject of authorizing warrants or
issuing orders to place tracking devices in private places. I communicated
the results to the Advisory Committee on Criminal Rules. We decided to
table the issue while we finished the proposed restyling of the Criminal
Rules. The restlyed rules will be in you mailbox next month for your
comment.

The tracking device issue has come off the table and the Committee will
consider the issue at its October 19-20, 2000 meeting.

Attached is a redline version of proposed language that sets out a
procedure in Rule 41 for the installation of tracking devices. You will
immediately recognize that the Rule 41 in the attachment does not look
like the Rule 41 that you have come to know and love (hate) since it is

the restyled version that you will receive next month.

Also attached is a memorandum of a conference call of the subcommittee
considering this issue that explains some of our thinking.

Please give me your comments by August 3, 2000.

Thank you very much and for those of you who read this far be advised that
the COLA passed out of committee to the floor of the House this week.

Tommy Miller
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Author: Bernard_Zimmerman@ceS.uscourts.gov at ~Internet
Date: 7/24/2000 11:37 AM

TO: tommy miller at -4dc-vae-norfolk

Subject: Re:Tracking Device Warrants
------------------------------------ Message Contents

when I had an application presented to me about 6 months ggo, my rgseargh
suggested tracking devices could not be installed if the installation VLOlaFed
the car owner's Fourth Amendment rights. The governmernt wanted We to agthorlze
the agents to break into the car tc install and monitgr the device. This I would
not do. I asked the government if they had any author?ty to supporF a
surreptitious entry and they did not - other than an lgternal Justice Dept.
memo. I'm not clear the proposed rule deals with this issue. When.I sent out.an
e-mail on our list server, T heard frcm 3-4 judges who had authorized break-1ins
but no one had any authority.

Author: william sherrilleflnd.uscourts.gov at ~Internet
Date: 7/28/2000 8:47 AM

TO: tommy miller at ~4dc-vae-norfolk

Subject: Re: Tracking Device Warxrants

Message Contents

The length of time seems to me to be the most important aspect since
cause and the degree of intrusion, change over time. A presumptively
reasonable period of time of 30 days probably should be in the rule,
to set a standard, but with extensions based upon good cause.

Bill Sherrill (N.D. Fla., Tallahassee)

Author: "David Noce’ <david_noce@moed.uscourts.gov> at ~Internet
Date: 8/1/2000 12:57 PM

TO: tommy miller at ~4dc-vae-norfolk
Subject: Re: Tracking Device Warrants

Message Comntents

Tommy, the "tracking device" language looks fine to me.

or value in also redrafting the rule to cover pen registers and trap and trace
devices (18 USC ss 3121-3127)? We issue a lot of such orders. They, too,
in the nature of "monitoring" devices. I guess the general capticn for Rule 41
might have to be changed to "Search, Seizure, and Meonitoring." What about the
other investigative process we issue, such as IRS information orders? Can or
should the rule be redrafted to include general procedures that
than just the tracking devices?

on a personal note,
Dave Noce.

Is there any interest

are

cover more

I hope all is well with you and yours.



Author: "Mary Ann Medler" <mary_ann_medler@moed.uscourts.gov> at ~Internet
Date: g8/7/2000 2:12 PM

TO: tommy miller at ~4dc-vae-norfolk

Subject: Re: Tracking Device Warrants

------------------------------------ Message Contents

4i Tommy! I know I'm a few days late responding to your e-mail about tracking
devices, but all last week I was in the trial from hell. The jury deliberated 6
hours on Friday (til 11:30 PM!) and 2 more hours this morning before sending me
a note saying they were hung. I guess that makes all last week an agonizing
waste of time! Anyway I do have some commentcs, and I hope I'm not tooco late.
First, does the warrant provided for in the rule authorize trespass and
surreptitious entry to install? Regular search warrants permit trespass so am I
safe in assuming that these warrants do too? I had one instance in which the
government had to "borrow" the target car to install the device. It was parked
in a parking lot and the agents thought it would be too obvious to fiddle with
the car in public, so they briefly removed 1it, installed the device and brought
the car back. All this info was contained in the warrant application so at
least they gave notice of what they did, but it made me pretty uncomfortable.

Do you read the rule broadly enough to allow this?

I also assume the rule has no effect on the warrantless use of tracking devices;
that is, those which de not invade any expectation of privacy.

also, and probably most important is that I don't think the rule adequately
provides for tracking devices used in long term investigations. I would propose

language which tracks the language for notice on wiretaps. 18 USC Sec.
2518 (8) (d) :

"within a reasonable time but not iater than 30 days after the installation
and use have ended deliver a copy of the warrant to the person whose person or
property was tracked.
on an ex parte showing of good cause to the judge who issued the warrant

or to a judge of competent jurisdiction the delivery of the warrant may be
postponed. "

For those run of the mill beepeXx orders this provides the issuing judge the
authority to lessen the 30 days to what ever time the judge deems "reasonable."
The 30 days provides a framework wnich will cover many, if not most, of the
orders. The ex parte provision igs for the long term investigations, especially
those which are using Global Pcsitioning System (GPS) as an investigative tool.
The GPS is now used frequently in long term narcotics investigations as it
allows the case agent to track the travel of the drug courier anywhere in the
nation. ( We had one in which the government had to get 28 extensions!)

Please keep us informed about your work with the Advisory Cte on Criminal

Rules ( and the progress of the COLA!!!) Thanks for the opportunity to have
input! Mary Ann



Author: JUDGE_ELIASON@ncmd.uscourts.gov at ~Internet
Date: 8/17/20Q0 3:49 PM

TO: tommy miller at ~4dc-vae-norfelk

Subject: Re: Tracking Device Warrants

------------------------------------ Message Contents

Dear Tommy,

This reply may come too late,and for than I am sorIry, but I had a death in the
family. I am just catching up and have not had time to completely consider the
matter but thought it best to reply as soon as possible.

I agree that Rule 41 needs to include installation of monitoring and tracking
devices. My experience is such that the matter of tracking devices has
sufficient complication that granting co-authority to state judges may not be
wise. For example, the agents whe bring these warrants to me usually grant
themselves the power to use any means to install the device. I have to be
careful to restrict the warrant to winstallation" and inform them that they
would need a separate warrant to enter property to install. Also I require more
probable cause if the agent will make entry into the container, especially
something like a motor vehicle.

Next, I note that proposed Rule 41 (e) (3) permits the government to make a motion
for a court to compel a private person to install the device and compel the
government to compensate the perscn. I question whether the judiciary shculd be
in the business of compelling private citizens to act in potentially dangerous
situations. Why doesn't the government simply train its own people or hire them.
The situation may be different when public service companies are involved. I
guess I found the language to be awfully broad.

I have a concern over the return of the warrant and when it is a pulic record. I
treat any warrant as a non-public record until the agent makes a return. In the
case of a tracking device warrant, the return could be made pricr to the end of

the monitoring period. I would prefer language that the warrant is not a public
record until some number of days after the end of the monitoring period (perhaps

7) in order to clarify the matter and that the U.S. Attorney would have to show
good cause to obtain extentions of time.

Last, I was confused concerning the language in Rule 41(f) (6) about warrants
which would not solely authorize rhe installation of a tracking. I am not sure
what other matters could or should be combined with a tracking warrant. As
noted above, I require a separate warrant Lo enter onto private property for
purposes of installation. There may of course be other pertinent matters which
I have not considered. At first blush, I believe that I would prefer that other
matters not be included in a tracking device warrant because it can make matters

unduly complicated for both the court and the agents and that the confusion
could lead to errors.

Thanks for all your good work on these and other matters.

Russell Eliason



Author: Diane Markley@innd.uscourts.gov at ~Internet
Date: 7/26/2000 1:51 PM

TO: tommy miller at ~4dc-vae-norfolk

Subject: Tracking Device Warrants
------------------------------------ Message Contents

Dear Tommy:

Thank you for your July 21 e-mail concerning the proposed
amendments to Criminal Rule 41. I have two comments on the proposed

amendments.
First, Rule 41 (b) (1) refers to "covertly observe . . . ." Rule
41 (b) (3) also refers to the installation of a "tracking device." Is

the reference to "covertly observe' intended to cover survelillance
cameras in areas where a suspect has a reasonable expectation of
privacy? I assume that the proposed amendments to Rule 41(b) are not
intended to place restrictions on routine surveillance, but that
certainly is not clear from the current wording.

My second concern deals with the removal of any tracking device.
For example, a wire tap can be removed from a phone without entering
the premises of the suspect. In some instances, a tracking device can
be placed on a vehicle while it is parked on a street. If the
officers have to intrude on a suspect's reasonable expectation of
privacy to install the tracking device, I assume that the original
warrant can grant the necessary approval. Will the original warrant
also permit the officers to enter a garage to remove the tracking
device or will a separate warrant be required? There is always the
possibility that the officers may time the removal of the tracking
device to conduct what otherwise may be considered a search.

I appreciate receiving a copy of proposed Rule 41 and the
opportunity to comment on it.

Andrew P. Rodovich
U.S. Magistrate Judge









Rule 41. Search and Seizure

x k%

(b)

(c)

Authority to Issue a Warrant. At the request of a federal law

enforcement officer or an attorney for the government:

1) a magistrate judge having authority in the district—or if none is
reasonably available, a judge of a state court of record in the
district—may issue a warrant to search for and seize, or covertly
observe on a noncontinuous basis a person or property located
within the district; and

2) a magistrate judge may issue a warrant for a person or property
outside the district if the person or property is located within the
district when the warrant is issued but might move outside the
district before the warrant is executed.; and

3 a magistrate judge having authority in the district may issue a

warrant to install within the district a tracking device, as defined in

18 U.S.C. § 3117(b). The warrant may authorize use of the

tracking device to monitor a person or property located within the

district, outside the district, or both.

Persons or Property Subject to Seizure. A warrant may be issued for
any of the following:

0} evidence of the commission of a crime;

2) contraband, fruits of crime, or other items illegally possessed;
3) property designed for use, intended for use, or used in committing

a crime; or

Rule 41 Revised Discussion Draft (Tracking Devices) 09/01/00Page 1
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(d)

(e)

(€)) a person to be arrested or a person who is unlawfully restrained.

Obtaining a Warrant.

(1 Probable Cause. After receiving an affidavit or other information,
a magistrate judge must issue the warrant if there is probable cause

to search for and seize, o¥ covertly observe, or install and use a

tracking device to monitor, a person or property wader consistent

with Rule 41(c).

2) Additional Requirements for a Tracking-Device Warrant. In

addition to complying with Rule 41(d)(1), a request for a warrant

to install and use a tracking device must state the length of time

that the tracking device will be used.

@) (3) Requesting a Warrant in the Presence of a Judge. * * ok

) (4) Requesting a Warrant by Telephonic or Other Means. * * *
Issuing the Warrant.

.

2 Contents of the Warrant. The warrant must identify the person or

property to be searched or covertly observed, or monitored by

means of a tracking device; must identify any person or property to

be seizedy; and must designate the magistrate judge to whom the

return must be made. The warrant must command the officer to:

(A)  execute the warrant within a specified time no longer than
10 days;

(B)  execute the warrant during the daytime, unless the judge for
good cause expressly authorizes execution of the warrant at

another time; and

Rule 41 Revised Discussion Draft (Tracking Devices) 09/01/00Page 2
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(C)  return the warrant to the magistrate judge designated in the
warrant.

Additional Contents of a Tracking-Device Warrant. In addition

to the requirements of Rule 41(e)(2), a warrant to install and use a

tracking device must authorize the use of the tracking device for no

more than [30] days, unless the court for good cause grants one or

more extensions of no more than [30] days.

(3 (4) Warrant by Telephonic or Other Means. * * *

Executing and Returning the Warrant.

©®

Tracking Devices. 1f the warrant authorizes the installation and

use of a tracking device, the government must, within [7] days

after the installation and use have ended, deliver a copy of the

warrant to the person who, or whose property, was tracked. Upon

the government’s motion, the court may, on one or more occasions,

for good cause extend the time to deliver the warrant for a

reasonable period.

Rule 41 Revised Discussion Draft (Tracking Devices) 09/01/00Page 3
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U.S. Department of Justice

Criminal Division

Washingfon, DC 20530-0001

September 1, 2000

MEMORANDUM

To: Honorable Tommy E. Miller, professor Kate Stith, and
lucien Campbell, E=sqg.

From: Roger A. Pauley E(A’D

Subject: Tracking Device Warrants

I apologize for the lat=s thought, but on re-reading our
draft tracking device proposal, it occurred there may be a
problem or at least an ambiguity. regarding a subdivision we
did not discuss at our conference call yesterday, namely
subdivision (e). The draft would add a refsrence to tracking
device warrants to (e) (2) but would make no changes to the sub-
paragraphs of that rule. The potential ambiguity arises with
respect to (e) (2) (B}, which requires that all warrants be
“executed” in the daytime, unless the judge for goocd cause
orders otherwise.

What does “execution” of the warrant mean with regard to
tracking devices? If it includes monitoring the device, then
~he requirement for daytime exscution is inappropriate, even
with the provision allowing other than daytime execution for
good cause. Clearly, with regard to tracking devices, the
reasons for a daytime restricticn, Wwith a need to establish
good cause for nighttime monitoring (=.9, of a package being

driven somewhere) do not apply. 1If “execution” means only
attaching the device, then the daytime limitation will
sometimes (but not always) make sense. Tt will make sense if

attaching the device itself reguires a warrant (e.g. must be
done to a car in the subject’s garage at home); but it will not
make sense if the need for the warrant does not turn on the
device’s installation (€.9g- if that can be done to an cobject
the subject has left in area where there is no reasonable
expectation of privacy), but rather because the monitoring may
extend to an area where there is a reasonable expectation of
privacy, such as following the cbject into private premises.

In short, subdivision (e) (2)(B) seems inapposite to

ATTACHMENT 7
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tracking device wWarrants. I can think of no ready fix for this
problem, given that (as explained above) the daytime
restriction will occasionally (but not ordinarilyv) be
appropriate, thus making an outright exception for tracking
devices from the cperation of (e) (2) (B) not gulte correct
either. Perhaps one or more of you will think of a solution.
if so, please advise.

I also remain somewhat uncomfortable with the time limit
on use of the device, which the draft has tentatively pegged at
2 maximum of thirty days, subject to extensions of a like
pericd. The ABA standards (Standard 2-6.4, adopted in 1998),
to which someune late yesterday called my atrtention, adopt
sixty days (with a like period for extensions) as more
appropriate. You will recall that my original proposal, based
on the even longer period implicitly approved by the Court in
Karo, had ninety cdays, but 1 allowed myself, in a moment of
weakness, to be beaten down to thirty. However, inasmuch as
rhe ABA by no stretch can be describped as a law enforcement

oriented organization, I solicit your reconsideration of this
issue. '
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U.S. Department of Justice

Criminal Division

Washington, DC 2305390001

September 1, 2000
MEMORANDUM

To: Honoraple Tommy E. Miller, Professor Kate 3tith, and
Lucien Campbell, Esqg.

From: Roger A. Pauley

Subject: Tracking Devices (more)

The more you look, sometimes the more you sSee.
“Execution” of the warrant, as applied to tracking devices,
cannot include the monitoring because subdivision (e) (2) (&),
which requires that a warrant be executed within 10 days, would
fhen be inconsistent with our (e) (3}, which authorizes use o=
the warrant (i.e. monitoring it) for up to thirty days. If
that is so, then notwithstanding my earlier memo of today,
there is no problem about daytime execution. Where
installation of a tracking device would infringe upon a
reasonable expectation of privacy so as to require a warrant,
the “execution” of the warrant (i.e. installation of the
device) must take place in the daytime unless for good cause
the magistrate orders otherwise. If no privacy interest is
infringed by the installation, then it matters not what time of
day the installation occurs.

Because it appears our rule is using “execution” in a
perhaps unnatural way to refer only to the installation of the
device, at the least the Note should make this clear (and Judge
Miller’s covering memo =¢ the Committee should also, I believe,
explain that we contemplate such a Note). Rlternatively, we
could include a definition of “execute” that would state that,
in the case of a warrant to “instzll and use a tracking device”

(picking up the formulation in (d) (2)), “execute” means only
installing the device. This would resolve all doubts. What say
you?

ATTACHMENT 8
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U.S. Department of Justice

Criminal Division

Fashington, DC 305300001

September &, 2000

MEMORANDUM

To: Honorable Towmy E. Miller, Professor Kate stith, and
Tucien Campbell, E3q.

From: Roger A. Pauley/<?if5

Subiject: Tracking Device Warrants

Below 1is a rewrite of subdivision (e) that attempts to
deal with the problem T noted that (&) (2) (A) and (B) in our
current version are inapposite TO tracking device warrants.

The rewrite moves (e) (2) (C) into the main body of (e) and then
1imits (e) (2) (A) ancd (B) s© that they do not apply to tracking
device warrants. This solution clearly works for (e) (2) (A) (the
ten-day ezecuticn requirement) ; the only question is whether
exempting tracking device warrants Irom (e) (2) (B) {the daytime
execution requirement) works when a warrant 1s needed to
install a tracking device (the exemption clearly works for the
monitoring phase, since a daytime axecution reguirement is
never appropriate :n +hat context). I don’t know what the
present practice 1is in that regard. The drafting becomes messy
if it is concluded that 2 daytime reguirenent is appropriate
£or ipstallation (but not monitoring): and perhaps the best
solution (in that eventuality) 1is to deal with it in the Note.

Here’s the rewrite:

“(e) Issuing the Warrant.

B

(2) Contents of the Warrant. The warrant must identify the
person or property to be searched or covertly cbserved,_or
moni-ored bv _means of 2 tracking device; WMUSE identify any
person cr Property +o be seized; and must designate the
magistrate judge to whom the return must be macde. The warrant
must command the ofificer teo return the warrant TO the magistrate
Sudge _designated in the warrant. In the case of a warrant other
than a warrant to install and use & rracking device, the warrant

ATTACHMENT 9
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must also command the officer to:

(A) execute £he warrant within 2 specified rime no longer
+han 10 days; and

(B) execute the warrant during the daytime, unless the
judge for good cause expressly authorizes execution of the
warrant at another time.

(3) [Identical to current draft, except I suggest for
reasons stated in earlier memo that the bracketed maximum use
period be increased from 30 to 60 days].”
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Rule 41. Search and Seizure

* & X

(b)  Authority to Issue a Warrant. At the request of a federal law
enforcement officer or an attorney for the government:

0)) a magistrate judge having authority in the district—or if none is
reasonably available, a judge of a state court of record in the
district—may issue a warrant to search for and seize, or covertly
observe on a noncontinuous basis a person or property located
within the district; amd

) a magistrate judge may issue a warrant for a person or property
outside the district if the person or property is located within the
district when the warrant is issued but might move outside the
district before the warrant is executed:; and

3) a magistrate jud ving authority in the district may issue a

ant to jpstall withi istrict a tracki vic fined in
U.S.C. § 3117(b). warrant may authori of
tracking device to monitor a person or property located within the
district, outside the district, or bot
(c) Persons or Property Subject to Seizure. A warrant may be issued for
any of the following:

1) evidence of the commission of a crime,

Rule 41 Subcommittee Draft (Tracking Devices) 09/07/00 Page 1
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(2) contraband, fruits of crime, or other iters illegally possessed;

A3) property designed for use, intended for use, or used in committing
a crime; or

(4) a person to be arrested or a person who is unlawfully restrained.

Obtaining a Warrant.

0)) Probable Cause. After receiving an affidavit or other information,
a magistrate judge or a judge of a state court of record must issue
the warrant if there is probable cause to search for and seize, or
covertly observe, or install and use a tracking device t nitor, a
person or property umder consistent with Rule 41(c).

2) Additional Reguirements for a Trgcking-Device Warrant. In

ddition to complving with Rule 4 1). a est fo
to install and use a tracking device must state the length of time

that the tracking device will be used.
) Q) Requesting a Warrant in the Presence of a Judge. ***

€) (4) Requesting a Warrant by Telephonic or Other Means. * * *
Issuing the Warrant.

* % *

(2) Contents of the Warrant. The warrant must identify the person or
property to be searched or covertly observed, or monitored by
means of a tracking device; must identify any person or property to

be seized;; and must designate the magistrate judge to whom the

Rule 41 Subcommittee Draft (Tracking Devices) 09/07/00 Page 2
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44 return must be made. aIT: ust co nd the o Tt

45 the t to the magis iudge designated in the

46 w t. e of a warrant other t to install and
47 use a tracking device, Fthe warrant must also command the officer
48 to:

49 (A)  execute the warrant within a specified time no longer than
50 10 days; and

51 (B)  execute the warrant during the daytime, unless the judge
52 for good cause expressly authorizes execution of the

53 warrant at another timesand,

” = ] l ) - dredesi Firrd
55 warrant:

56 (3)  Additional Contents of @ Tracking-Device Warrant. 1n addition
57 to the requirements of 4](e)(2), a warrantto i d a
58 tracking devi t authorize the use of the tracki device for
59 po more than [30] days. uniess the court for good cause grants one
60 r more extensigns of no Mor days.

61 &) (4) Warrant by Telephonic or Other Means. * X ox

62 43 Executing and Returning the Warrant.

63 * & K

64 (6) Tracking beviggs. If the warrant authorizes the installatiop and
65 use of a tracking device, the goverpment must, within [7] days

Rule 41 Subcommittee Draft (Tracking Devices) 09/07/00 Page 3
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66 after the installation and use have ended, deliver a copy of the

67 warrant to the person who, or whoge property, was tracked. Upon
68 v ? i € or mor

69 ccasj cause extend the time to deliver the warrant for
70 a reasonable period.

Rule 41 Subcommittee Draft (Tracking Devices) 09/07/00 Page 4
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CLARENCE A. LEE, JR Chief

Associate Director WASHINGTON, D.C. 20544 Rules Committee Support Office

August 16, 2000
MEMORANDUM TO PROFESSOR DAVID A. SCHLUETER
SUBJECT: Tracking Device
For your information, [ am attaching a memorandum from an assistant U.S.
attorney on proposed amendments to Rule 41 regulating tracking devices. It
appears that the reply responds to some new draft proposal floated by some of our

committee members. It refers to an accompanying report from Lucien Campbell
on some if the issues. I forward the memorandum to you for your review.

=~

John K. Rabiej

Attachment

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY







U.S. Department of Justice

District of New Jersey
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August 2, 2000

Hon. Ronald J. Hedges

United States Magistrate Judge
U.S. Courthouse

Martin Luther King, Jr., Building
50 Walnut Street

Newark, New Jersey 07102

RE: Proposed Amendments to Fed. R. Crim. P. 41

Dear Judge Hedges:

Thank you for soliciting our comments regarding the proposed
amendments to Rule 41 of the Federal Rules of Criminal Procedure.
The proposed rule changes generally appear consistent with the
case law and the provisicns of 18 U.S.C. § 3117. OQur only
comments deal with (1) state judges’ authority to issue such
warrants; (2) timing; and (3) notification.

First, as noted in the memorandum of Lucien Campbell, a
state court judge may not have the authority to enter orders
permitting the use of tracking devices when the device is going
to be used out of the District. We have not researched this
issue as the memorandum reflects that someone is going to examine
the law on the topic.

Second, the current rule requires that the warrant be
executed within ten days and the amendment discusses authorizing
the use of the device “for no more than [30] days,” unless the
Court grants an extension. The rule should be clarified to
reflect that the thirty-day pericd begins to run after the device
is installed. For example, if the agents were to execute the
warrant and install the device on Day 5 of the ten-day period
described in Fed. R. Crim. P. 41(e) (2), then the thirty-day
period for use and monitcring should begin on that date and run
until the 35" day after the application is granted. Otherwise,
the usage period would be reduced by five days. This suggestion
is similar to that used in court-ordered wiretaps, wherein the
statute gives the investigators thirty days to intercept
conversations, with the thirty-day period beginning to run from
the earlier of either of the following events: (1) ten days from
the date the order is entered; or (2) the date interception



begins. 18 U.S.C. § 2518. Hence, the investigators are given up
to ten days to install the device before the 30 day” use or
interception clock begins to run. The following proposed
language to Rule 41 (e) (3) (A) would address this concern:

authorized the use of the tracking device for no more
than thirty days, unless the court for good cause
grants one or more extensions of no more 30 days each.
The thirty-day periods shall begin on the earlier of
the day on which law enforcement first begins to use
the device or ten days after the application for the
warrant is granted.

Third, notification of the warrant should be required only
if law enforcement is required to enter private property to
install the device. If installation and monitoring only occur in
public places, then it is akin to physical surveillance for which
no notice is required. Oftentimes, the device is placed upon a
vehicle parked in a public place or inside a parcel that is in
the hands of law enforcement when permission to install the
tracking device 1is sought. Thus, the notification requirement
set forth in the proposed language for Rule 41 (f) (6) should be
modified as follows:

If the warrant authorizes law enforcement to enter
private property to install the tracking device, the
government within [7] days after the installation and
use have ended

If we can provide any additional assistance, please feel
free to call me at (973) 645-2726.

Respectfully,

ROBERT J. CLEARY
United States Attorney

)Kgaétg%»/éZKllﬁﬂﬁ ‘
BY: Patty Shwartz '

Assistant U.S. Attoerley
Chief, Criminal Division
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter
RE: Rules 45 & 56 (Washington’s Birthday/Presidents’ Day)
DATE: September 25, 2000

Current Rules 45 and 46 include a reference to Washington’s Birthday. During
the restyling effort, however, the Committee adopted the language used in the restyled
Appellate Rules and changed the reference to read “Presidents’ Day.”

Attached is correspondence from Mr. W. Thomas McGough, Jr. to the effect that
although the rules use the term Presidents’ Day, the pertinent statute refers to
Washington’s Birthday. He also recounts the history of how the appellate rules
committee happened to adopt the Presidents’ Day designation. He notes that the
Appellate Rules are, at least for now, the only rules that use that designation. He
recommends that the Criminal Rules continue to use the more correct term,
“Washington’s Birthday.”

This matter is on the agenda for the October meeting.






UNITED STATES COURT OF APPEALS

FOR THE FIFTH CIRCUIT
Chambers of 903 San Jacinto Boulevard
WILL GARWOOD Austin, Texas 78701
Circuit Judge 512/916-5113

August 18, 2000

W. Thomas McGough, Jr., Esquire
Reed Smith Shaw & McClay, LLP

435 Sixth Avenue

Pittsburgh, Pennsylvania 15219-1886

Dear Tom:

Many thanks for your fine memo on Washington's
Birthday/Presidents' Day.

Because the proposed restylization of the Criminal Rules is
being published for public comment this summer, and includes a
switch from Washington's Birthday to Presidents' Day. I have sent
a copy of the memo to Judge Gene Davis, Chairman of the Advisory
Committee on Criminal Rules.

With best personal regards.
=
Yours SJ/ncerely,
! [

./ ]l’/ i/' {“/j

¥'11 Garwood
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MEMORANDUM
TO: W. Thomas McGough, Jr., Esquire DATE: 8/11//2000
FROM: Aaron Potter
RE: Washington's Birthday vs. Presidents’ Day in the Federal Rules of

Appellate Procedure

First in war, first in peace, and first in the hearts of his countrymen.

—Congressman Richard Henry Lee,
shortly after the death of George Washington

There's hope a great man's memory

may outlive his life half a year.

—Shakespeare, Hamlet

When the birthday of Washington shall be forgotten,
liberty will have perished from the earth.

— President James Buchanan

*

December of 1999 marked the 200" year since the death of George Washington.
The memory of this great man has survived the second millennium, but we may wonder whether
it will endure the third. Though our country has observed Washington's Birthday as a national
holiday for well over a century, subtle forces are now undermining this memorial to our
Founding Father. Formerly inchoate, these forces have now established a beachhead in the
Federal Rules of Appellate Procedure, which — since 1995 — have referred in Rules 26 and 45
to "Presidents’ Day."”

Recently, the Advisory Committee on the Federal Rules of Appellate Procedure
received a letter from Jason Bezis, a law student at Boalt Hall School of Law, who pointed out

PGHLIB-0628538 01-AMPOTIER
August 11 2000 1138 AMm



that the federal holidays statute’ still identifies the third Monday in February as Washington's
Birthday.” In his letter Mr. Bezis alleged that Appellate Rules 26 and 45 incorrectly designate
Washington's Birthday as Presidents’ Day. While recognizing that Mr. Bezis must have too
much leisure time on his hands, the Advisory Committee decided this discrepancy merited
further investigation. Why had it decided in 1995 to change the designation of Washington's
Birthday to Presidents’ Day? Whatever the reason for the change, which designation would be

correct?

The answers to these questions require some historical background. President
Chester Arthur made Washington's Birthday a national holiday in 1885. It was to be celebrated
on February 22, which was probably the day Washington was bom.’ The United States observed
Washington's birthday on February 22 until 1968, when Congress passed the Monday Holiday
Law.* This enactment retained the title Washington's Birthday but moved its observance to the
third Monday in February. And so it has remained since.

But popular culture, not content to detach President Washington's special day
from February 22 to create a three-day weekend, has further demoted the Founder of Our

Country. Since 1968, common usage has referred to the holiday as Presidents’ Day —

*

' Seeid. § 6103(a) ("The following afe legal public holidays: . . . Washington's Birthday, the
third Mgnday in February.").
In this letter Mr. Bezis also complained that the same Appellate Rules (26 and 45) mistakenly
name the holiday "Birthday of Martin Luther King, Jr." as "Martin Luther King, Jr.'s Birthday" and place
an inappropriate apostrophe in "Veterans Day." He was correct (compare 5U.S.C. § 6103(a) (1994) with
FED. R. APP. P. 26 & 45), but the Appellate Committee deemed these peccadilloes negligible.
Regarding uncertainty surrounding the actual date of Washington's birthday, the legislative
history of the 1968 Monday Holiday Law notes the following:
In recommending that Washington's birthday-be observed on the third
Monday in February, the committee took note of the fact that the exact
date of Washington's birth is subject to conjecture. He was reported to
have been born on February 11 according to the calendar in effect at the
time of his birth. However, when the United States adopted the
Gregorian Calender in 1752 all dates were advanced 11 days. Yet,
according to Douglas' "American Book of Days," Washington's birthday
was first celebrated on February 12 at the direction of Compte de
Rochambeau, commander of the French forces during the American
Revolution.

S. Rep. No. 1293 (1968), reprinted in 1968 U.S.C.C.A.N. 2335, 2337.

This law is codified at 5 U.S.C. § 6103 (1994).



commemorating Washington's birthday, Lincoln's February 12th birthday, and, in some
accounts, Franklin Roosevelt's January 30th birthday. Some states, too, have legally designated
the holiday as Presidents’ Day.’

Congress has been aware of the shift in usage, and has even (accidentally) written
Presidents' Day into at least one statute. As originally written this statute — designated the 1999
Nation's Capital Bicentennial Designation Act® — "establish[ed] the Presidents’ Day holiday in
the year 2000 as a day of national celebration for the 200™ anniversary of Washington, D.C."
Congress later realized and corrected its error by striking out the incorrect title and inserting the
correct: "the Washington's Birthday holiday.™ Stili, not all members of Congress are so friendly
to the holiday's age-honored title. Bills have recently been introduced that would change it to
Presidents' Day.” Congress, however, has stood firm: The name of the holiday 1s Washington's
Birthday.

Some members of Congress are trying to reverse the drift toward Presidents’ Day.
A bill recently introduced to the Senate deplores "efforts to degrade George Washington's
Birthday into an amorphous and ultimately meaningless 'Presidents Day' holiday"'® and proposes
that Congress reaffirm the holiday as Washington's Birthday. Another bill would honor our First
President by "requiring all entities and officials of the United States Government, as well as
federally funded publications, to refer to [the] day as "Washington's Birthday.'"“ Though

5 Gee ALASKA STAT. § 44.12.010 (Mitchie 2000); ARIZ. REV. STAT. § 1-301 (2000)
("Lincoln/Washington Presidents' Day"); DEL. CODE ANN. tit. 1, § 501 (2000); HAW. REV. STAT. § 8-1
(2000); 205 ILL. COM?. STAT. 620/17 (West 2000); NEB. REV. STAT. ANN. § 25-2221 (Mitchie 2000);
N.M. STAT. ANN. § 12-5-2 (Mitchie 2000); N.D. CENT. CODE § 49-23-01 (2000); OKLA. STAT. tit. 25, §
82.1 (2000); OR. REV. STAT. § 187.010 (1997); 44 PA. CONS. STAT. § 11 (1999); TEX. GOV'T CODE
ANN. § 662.003 (2000); UTAH CODE ANN. § 63-13-2 (2000) ("Washington and Lincoln Day"); WASH.
REV. CODE ANN. § 1.16.050 (2000). But see MASS. ANN. LAWS ch. 6, § 15VV (2000) (establishing May
29 as Prgsidents' Day, in honor of the four United States presidents who were from Massachusetts).

, Pub. L. No. 105-100 § 147, 111 Stat. 2180 (1997).

. Id. (emphasis added).

. Pub. L. No. 105-2772 163, 112 Stat. 2681-149 (1998).

See, e.g., S. 429, 106" Cong. (1999) (proposing that the holiday be designated Presidents' Day
in honorl g)f Washington, Lincoln, and Roosevelt).

. S.J. Res. 543, 106" Cong. (1999).

145 CONG. REC. S4897 (daily ed. May 6, 1999) (statement of Senator Warner, introducing the
George Washington Bicentennial Act of 1999, S. 978, 106" Cong. (1999)).



Congress has not adopted these proposals, it has nevertheless chosen to maintain the name, and
the meaning, that President Arthur gave the holiday long ago.

One-hundred and ten years after the inception of the holiday, the Advisory
Committee (in an October 20, 1995 meeting'"”) considered whether it should follow the drift of
public usage and remove Washington's Birthday from the Appeliate Rules. At that meeting Mr.
Bryan Garner, a consuliant to the Standing Committee, proposed changing the holiday's title as
part of the original comprehensive stylistic revision of the Appellate Rules. A footnote in Mr. .
Gamner's report said the change was a "necessary update." Judge Easterbrook, the liaison from
the Standing Committee, asked where the apostrophe should appear in the holiday's title —
whether it should be "President's” or "Presidents’.” The Advisory Committee chose the latter,
since more than one president was implicated. Someone asked Mr. Garner from what authority
the change had come. He explained that he had followed the Random House Dictionary's
designation of Washington's Birthday as Presidents' Day.” Professor Carol Mooney, the
Advisory Committee's reporter, commented that the statute'* actually said Washington's
Birthday; this produced a laugh, but nothing more. The Advisory Committee then approved the
change, accepting Mr. Garner's implicit explanation that Presidents’ Day was more current and

reflected existing practices.

The Random House Dictionary, MrrGamer's authority for the revision, assumes
that the text of the Monday Holiday Law changed Washington's Birthday to Presidents’ Day.
The dictionary defines Washington's Birthday as follows: "(1) February 22, formerly observed as
a legal holiday in most states of the United States in honor of the birth of George Washington.
(2) See Presidents’ Day."” It defines Presidents’ Day as "the third Monday in February, a legal
holiday in the United States, commemorating the birthdays of George Washington and Abraham

-

2 The written minutes of this meeting only summarize the proceedings. The account presented
here is derived from the audio recording of the meeting, as related by John K. Rabiej, Chief of the Rules
Committee Support Office of the Administrative Office of the United States Courts.

13 Goe THE RANDOM HOUSE DICTIONARY OF THE ENGLISH LANGUAGE 2145 (2d ed. 1987)

_ (hereinafter DICTIONARY) (defining "Washington's Birthday™); id. at 1530 (defining "Presidents’ Day").
' Pprofessor Mooney was apparently referring to 5U.S.C. § 6103 (1994).
'S DICTIONARY, supra note 13, at 2145 (emphasis added).



Lincoln.""® But the dictionary is wrong. Presidents' Day is not a federal holiday, and only a
handful of states have legally adopted it."”

and 56), the Federal Rules of Bankruptcy Procedure (Rule 9 ¢ Rules of the United States
Court of Appeals for Veterans Claims (Rule 26), the Rules of Practice and Procedure of the
United States Tax Court (Rule 25), the Rules of the United States Court of International Trade
(Rules 6 and 82), and the Rules of the United States Court of Federal Claims (Rules 6 and 77).

Thus, to the extent the Advisory Committee aspired in 1995 to initiate a trend, its
leadership has apparently gone without federal followers. The 1995 change remains a novelty, a
widowed precedent that conflicts with the federal statute. Absent an unlikely change of heart by
Congress, the Advisory Committee should consider amending Rules 26 and 45 to restore the
designation of the holiday as Washington's Birthday.

'* Id. at 1530 (emphasis added).
See supra footnote 5 (listing states that have formally adopted the title Presidents’ Day).
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter
RE: Rules Governing § 2254 and § 2255 Proceedings
DATE: September 26, 2000

Following the Standing Committee’s approval of the Section 2254 and Section
2255 Rules, a law professor at American University spotted a minor, technical, problem
with those rules and forwarded his comments to Mr. Peter McCabe. As noted in the
attached memo, the corrections were made to the rules before they were published.

More recently, the Committee has received a memo from two counsel suggesting
that the appropriate Committee consider modifying the model form for motions under §
2255 proceedings. That memo is attached. As far as I know, the Criminal Rules
Committee has not, at least in the last 12 years, ever focused on the standard forms that
accompany those rules. Indeed, as noted in the attached opinion, those forms have not
been amended since 1982.

If the Committee is inclined to consider amendments to the standard forms, it
might be worth considering whether the rules themselves should be “restyled” at some
point. At least one member of the Standing Committee noted at the June 2000 meeting
that the § 2254 and § 2255 Rules are not gender-neutral.

Both of these items are on the agenda for the October meeting.




MEMO TO: Judge Davis (Fax 318-593-5280)

FROM: Professor Dave Schlueter, Reporter
RE: “Habeas Corpus” Rules--Publication
DATE: July 12, 2000

In the habeas rules package that was approved by the Standing Committee for
publication in June, we changed a cite to 18 U.S.C. § 3006A(g) to § 3006, because the
cite to the more specific paragraph number was no longer correct. That change is
supposed to take place in Rule 6(a) of the Rules Governing Section 2254 Proceedings and
Rule 8(c) of the Rules Governing Section 2255 Proceedings. This is really in the nature of
what we have often referred to as a conforming or technical change.

We have a potential problem. Professor Ira Robbins of American University
School of Law apparently read the proposed changes and noticed a glitch. He agrees that
the cite should be changed in the two rules cited above, but noted that the cite to §
3006A(g) also appears in two other rules that the Advisory Committee did not catch.
Similar changes should be made to Rule 8(c) of the Section 2254 Rules and Rule 6(a) of
the Section 2255 Rules.

Peter McCabe alerted me to the problem and 1 asked him to check with the Habeas
Subcommittee for their views. Both Judge Miller and Judge Carnes agree that the change
should be made and both believe that we should make the change now, before publication.
I tend to agree.

This is a minor, noncontroversial and nonsubstantive change and can be fixed by
simply inserting the two additional rules and the accompanying notes.

If you agree that we should fix this now, we probably need to alert Judge Scirica
and determine if the Standing Committee needs to approve formally the change before
publication.

We should probably resolve this in the next week.
Cc Judge Carnes (Fax 334-223-7676)

Judge Miller (Fax 757-222-7027)
Peter McCabe (Fax 202-502-1755
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Washington, D.C. 20544

Re: Model Form for Motions Under 28 U.S.C. § 2255

Dear Mr. Meacham:

We write to suggest that the Administrative Office of the United States Courts
(the “A0”) or the appropriate rules committee consider modifying the model form for motions
under 28 U.S.C. § 2255.

In a recent decision, the Third Circuit considered that form in light of the 1996
enactment of the Antiterrorism and Effective Death Penalty Act. In United States v. Thomas,
No. 98-3460, 2000 U.S. App. LEXIS 18338 (3d Cir. Aug. 1, 2000), the Honorable Maryanne
Trump Barry wrote:

CJA Counsel argue that the form distributed to habeas petitioners by the Clerk of the
Court for the Western District of Pennsylvania should be changed. Counsels’ point is well-
taken. The form instructs petitioners to “[s]tate concisely every ground,” to “allege facts
in support of the ground or grounds,” and to “[t]ell your story briefly”. App. at 8
(emphasis in original). These directives, which emphasize brevity, may well place a
petitioner in a “Catch-22” situation, wherein he or she may strive to meet that
requirement at the risk of summary dismissal for failure to plead sufficient grounds or
facts. Moreover, this form resembles the Model form contained in the habeas rules, a
form which has not been changed since 1982. Prior to the AEDPA, a petitioner whose
factual allegations were too brief had the opportunity to come back in without bumping
up against a statute of limitations. Accordingly, we recommend that the district courts
amend their forms in the following ways. First, the form might encourage petitioners to
specifically plead facts sufficient to support their claims. Second, the form might warn
petitioners that, due to the AEDPA’s period of limitations, they may not have the
opportunity to amend their petitions at a later date. Further, the form could perhaps
instruct petitioners that while an amendment to clarify or to offer further factual support
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may be permitted at the discretion of the District Court, an amendment which seeks to
introduce a new claim or a new theory into the case will not be permitted after the statute
of limitations has expired.

These types of amendments to the standard habeas forms would be in keeping with this
Court's recognition in United States v. Miller, 192 F.3d 644, 649 (3d Cir. 1999), that the
AEDPA has “dramatically altered” the nature of federal habeas proceedings. They would
also be in keeping with the prophylactic rule announced in Miller, see id. at 646, which
was aimed both at promoting judicial efficiency in these proceedings, and insuring that
federal habeas petitioners fairly have their one chance to obtain collateral relief, see id. at
651.

Thomas, supra, at n. 6 (a copy of the slip opinion is enclosed).

The model form that accompanies the Rules Governing Section 2255 Proceedings
includes the admonitions about brevity and conciseness. Our research indicates that many
district courts distribute AO 243, which includes the references that concerned the Third Circuit
in Thomas. Even those courts that do not use the AO form generally use a similar form that
includes the same instructions about brevity. For example, the District of Maryland’s form
instructs inmates to “State BRIEFLY ever ground on which you claim you are being held
unlawfully. BRIEFLY summarize the facts supporting each ground.” (emphasis original). The
Northern District of Texas’ form instructed that inmates should “State concisely ever ground on
which you claim you are being held unlawfully. Summarize briefly the facts supporting each
ground.” (emphasis original). The Northern District of Mississippi’s form includes a space to
write supporting facts but instructs that the movant should “Tell your story briefly without
citing legal cases or other authority).” (emphasis original). While we have not canvassed all of
the district courts, it seems certain that a majority of them distribute forms for use by Section-
2255 movants that implicate the concerns described in Thornas.

We are aware that, as a member of the court that decided Thomas, the chair of
the Committee on Rules of Practice and Procedure, Judge Scirica, is undoubtedly aware of the
concerns raised by the panel in that case. Nonetheless, we thought it appropriate to send this
letter to the AO in order to suggest the need for some action in light of the Third Circuit’s
recommendation.

Very truly yours,

Krter £ e/ F

Robert L. Byer

Enclosure
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PRIOR HISTORY: [*1] ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF PENNSYLVANIA. D.C. Crim. No.: 95-cr-00068-3. District
Judge: Honorable William L. Standish.

DISPOSITION: Vacated and remanded for proceedings in accordance with this
opinion.

COUNSEL: David R. Fine, Esq., (Argued) Robert L. Byer, Esqg. James T. Tallman,
Esq., Kirkpatrick & Lockhart, L.L.P., Pittsburgh, Pennsylvania Attorneys for
Appellant.

Bonnie R. Schleuter, (Argued) Assistant United States Attorney, United States
Attorney's Office, Western District of Pennsylvania, Pittsburgh, Pennsylvania
Attorney for Appellee.

JUDGES: Before: BECKER, Chief Judge, BARRY, and BRIGHET,* Circuit Judges

* The Honorable Myron H. Bright, United States Circuit Judge for the Eighth
Circuit, sitting by designation.

OPINIONBY: BARRY
OPINION:

OPINION OF THE COURT
BARRY, Circuit Judge:

This appeal requires us to decide whether the relation back of amendments
provision of Rule 15 of the Federal Rules of Civil Procedure ("Fed. R. Civ.
P.") is consistent with 28 U.S.C. § 2255 and the rules governing § 2255
proceedings, such that an amendment to a timely filed § 2255 petition may
relate back to the date [*2] of the petition after the expiration of the one-
year period of limitations prescribed by the Antiterrorism and Effective Death
Penalty Act of 1996 ("AEDPA"). We hold that it can. Under Fed. R. Civ. P. 15
(c), an amendment which, by way of additional facts, clarifies or amplifies a
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claim or theory in the petition may, in the District Court's discretion, relate
pack to the date of that petition if and only if the petition was timely filed
and the proposed amendment does not seek to add a new claim or to insert a new
theory into the case. Accordingly, we will vacate the District Court's summary
dismissal of Thomas's petition and will remand for the Court to determine
whether petitioner's proposed amendment does or does not relate back to the
date of his petition.

I.

The facts underlying this appeal are simply stated. In 1993, a jury in the
Western District of Pennsylvania found petitioner Leroy Thomas ("Thomas™)
guilty of conspiracy to distribute cocaine and cocaine base in violation of 21
U.S.C. § B46. Thomas was sentenced to 135 months in prison to be followed by
five years of supervised release. He appealed, and we affirmed his conviction
and sentence. The Supreme [*3] Court denied Thomas's petition for a writ of
certiorari on May 12, 1997.

Thomas, pro se, thereafter timely filed a § 2255 petition. The petition
consisted of a standardized form provided by the Clerk of the Court for the
Western District of Pennsylvania which directs petitioners to:

(9) State concisely every ground on which you claim that you are
being held unlawfully. CAUTION: If you fail to set forth all grounds
in this motion, you may be barred from presenting additional grounds
at a later date. You must allege facts in support of the ground or
grounds which you choose. A mere statement of grounds without facts
will be rejected.

(a) Grounds

(b) Supporting FACTS (Tell your story briefly without citing cases or
law) .

Bpp. at 8 (emphasis in original). Thomas completed the form and, in response to
item 9(a), outlined a veritable laundry list of grounds in a two-page
attachment. nl In response to item 9(b), soliciting supporting facts, Thomas
wrote: "facts will be presented in a separate memorandum of law in support of
petition.” On May 6, 1998, one day after mailing his § 2255 petition and six
days prior to the expiration of the AEDPA's one-year [*4] period of
limitations, Thomas filed a "Motion to Hold 2255 Petition in Abeyance until
Petitioner Submits Memorandum of Law in Support of the Petition,™ which he
represented would be submitted within sixty to ninety days. He argued that he
needed additional time because the "issues are complicated, requiring an
extensive review" of the record and because his time was limited due to a
prison work assignment.

nl Thomas listed twenty-six separate grounds, but misnumbered two, resulting in
an undercount such that there appear to be only twenty-four. Accordingly, in
quoting the grounds in full below, we have labeled the erroneocusly double-
counted issues as 8[A], 8[B], 14[A] and 14([B]:

Issue Number 1: Defense counsel was ineffective in failing to argue
that the sentence and conviction were fruit from a poisonocus tree and
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is[,] therefore[,] in violation of the Fourth Amendment cf the
Constitution.

Issue Number 2: Counsel was ineffective in failing to argue that the
indictment was illegal because it was fruit from a poisonous tree.

Issue Number 3: Defense counsel was ineffective in failing to move
for dismissal of the indictment because it was not brought about
within 30 days from my arrest.

Issue Number 4: Defense counsel was ineffective in failing to file a
motion to dismiss the indictment where it was not signed by the
foreperson of the grand jury and where it was not properly sealed.

Issue Number 5: Defense counsel was ineffective where he failed to
request a mistrial when the prosecution promised to call witness but
failed to subsequently call such witness.

Issue Number 6: Defense counsel was ineffective in failing to call
defense witnesses after he promised petitioner that he would.

Issue Number 7: Defense counsel was ineffective in failing to advise
[ 1 petitioner that it was his right to decide whether to testify in
his defense.

Issue Number 8[A]: The Government violated the Jencks and Brady Act
by failing to turn over certain statements of its witness[es] after
[they] testified.

Issue Number 8[B]: The prosecution committed serious misconduct by
misrepresenting and defrauding the court and defense.

Issue Number 9: The government committed prosecutorial misconduct in
the closing argument.

Issue Number 10: Defense counsel was ineffective in failing to argue
before the court that the sole government [witness] before the grand
jury committed perjury which was material to the matter at hand.

Issue Number 11: The prosecution committed misconduct at trial by
presenting perjured testimonies of its witnesses:

1. Troy Saunders
2. Benjamin Day
3. Larry Humphries

4., Edward Shied

Issue Number 12: Defense counsel was ineffective in failing to
[cbject to] the introduction of the guns allegedly found in apartment
next door to petitioner.

Issue Number 13: The prosecution committed misconduct by advising
defense counsel that it will not be introducing guns into trial and
then by turning around and introducing the same weapons into
evidence.

Issue Number 14[A]: The prosecution violated Rule 16 of the Discovery
Rule by failing to advise the defense of the evidence it intended to
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introduce as its case-in-chief at trial.

Issue Number 14[B]: Defense counsel was ineffective in failing to
interview the prosecution witnesses befeore trial.

Issue Number 15: Defense counsel was ineffective in failing to
interview defense witnesses.

Issue Number 16: The government failed to prove that the substance
allegedly involved in the offense was crack as defined in the
sentencing guidelines.

Issue Number 17: Defense counsel was ineffective in failing to appeal
order denying probable cause motion.

Issue Number 18: Defense counsel was ineffective in failing to appeal
the court's order denying petitioner's motion to dismiss indictment
based on perjured testimony.

Issue Number 19: Defense counsel was ineffective in failing to argue
on appeal that the evidence was insufficient as a matter of law.

Issue Number 20: Petitioner's sentence and conviction is in viclation
of double jeopardy and the due process clause of the Constitution of
the United States.

Issue Number 21: The government violated Brady by failing to disclose
to the defense that it had made deals with its witnesses.

Issue Number 22: Defense counsel was ineffective in failing to object
to the variance between the evidence presented to the grand jury and
the evidence presented at trial.

Issue Number 23: Defense counsel was ineffective in not objecting to
the Government's witnesses's in-court identification of petitioner.

Issue Number 24: Defense counsel was ineffective in failing to
impeach the prosecution's witnesses with their prior inconsistent
testimonies and statements.

- - - - - - - = - - - - - == - = End Footnotes- - - - = - = - = - - - = - - - -
[*5]

The government, in its response to the motion, contended that Thomas's request
for extra time and permission to file a memorandum of law constituted an
impermissible end-run around the AEDPA's one-year period of limitations. It
maintained, as well, that the grounds set forth in Thomas's petition were
vague, conclusory, and lacking in factual support and, therefore, were
insufficient to entitle him to any relief whatsoever. The District Court
agreed, and on June 29, 1998 denied Thomas's request to file his proposed
memorandum because it would constitute an amendment beyond the AEDPA's period
of limitations and dismissed the petition on the ground that it failed to set
forth a cause of action as required by Rule 2 of the Federal Rules Governing §
2255 Proceedings. The Court stated:

Defendant has attached a two-page statement setting forth 24 issues
which he alleges to be the grounds for his motion. The statement of
these issues, however, is entirely conclusory and details none of the
supporting facts. As to the supporting facts, defendant alleges
"facts will be presented in a separate Memorandum of Law in support
of petition([.]"™ Were defendant to file a memorandum setting forth

[*6] the facts supporting his grounds for the motion at the present
time, or in the future, the memorandum would, in effect, amend
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defendant's motion in a material respect after the expiration of the
one-year limitation period provided by Section 2255.

Memorandum Order at 2-3.

Thomas filed a motion for reconsideration pursuant to Fed. R. Civ. P. 59,
asserting that under Rule 15(c)'s provision allowing the relation back of
amendments, the District Court should have permitted him to amend his petition
with a memorandum of law based on the same "conduct, transaction, or occurrence
as alleged in the original complaint.” The Court denied Thomas's motion for
reconsideration and subsequently denied his request for a certificate of
appealability.

On September 17, 1999, this Court granted a certificate of appealability as to
the following issues: (1) whether the District Court erred in determining that
it lacked the discretion to accept petitioner's memorandum of law because it
would be filed out of time; and (2) whether Rule 15 is inconsistent with 28
U.5.C. § 2255 and with the rules governing § 2255 and is, therefore,
inapplicable to § 2255 petitions. We also [*7] appointed counsel ("CJA
Counsel") to represent petitioner, and they have ably done so both in their
briefs and at oral argument. Simultaneously with the filing of their opening
brief, CJA counsel moved to expand the scope of the certificate of
appealability to include consideration of the factual sufficiency of Theomas's
petition. This Court granted the request, including in the certification: (1)
whether the original § 2255 petition included sufficient facts to avoid summary
dismissal; and (2) whether, in light of the strict one-year time limit imposed
by the AEDPA, district courts confronted with § 2255 petitions which the courts
deem to include too few facts should allow additional filings only for the
purpose of clarifying and recording factual detail.

II.

The District Court had jurisdiction pursuant to 28 U.S.C. §§ 2255 and 1331. We
have jurisdiction under 28 U.S.C. § 1291. Typically, we would review a District
Court's order denying a motion to amend for abuse of discretion. See United
States v. Duffus, 174 F.3d 333, 336 (3d Cir. 1999), cert. denied, 145 L. Ed. 2d
138, 120 8. Ct. 163 (1999). Here, however, [*8] the District Court did not
exercise its discretion in denying the amendment but, rather, apparently
believed that it did not have the authority to apply Rule 15 to a § 2255
petition. The question of whether Rule 15 applies to § 2255 petitions
implicates the interpretation and application of legal precepts; therefore, our
standard of review is plenary. See Cooney v. Fulcomer, 886 F.2d 41, 43 (3d Cir.
1989). We also exercise plenary review over the legal conclusions which
prompted the District Court to summarily dismiss Thomas's petition. See Rios wv.
Wiley, 201 F.3d 257, 262 (3d Cir. 2000).

A.

The Federal Rules of Civil Procedure apply to habeas corpus proceedings "to the
extent that the practice in such proceedings is not set forth in statutes of
the United States and has heretofore conformed to the practice in civil
actions." Fed. R. Civ. P. 81(a)(2). In addition, the rules governing § 2255
proceedings provide that:

If no procedure is specifically prescribed by these rules, the
district court may proceed in any lawful manner not inconsistent with
these rules, or any applicable statute, and may apply the Federal
Rules of Criminal Procedure or the Federal [*9] Rules of Civil
Procedure, whichever it deems most appropriate, to motions filed
under these rules.
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Fed. R. § 2255 Proceedings 12 (emphasis added). Neither 28 U.S.C. § 2255 nor
the rules governing § 2255 proceedings explicitly proscribes the relation back
of amendments. Rather, the statute and governing rules are silent.

The procedures applied to habeas petitions filed after April 24, 1996, the
effective date of the AEDPA, and, indeed, the very raison d'etre of the AEDPA
itself do, however, present a potential inconsistency with the language and
spirit of Rule 15(c). On the one hand, district courts maintain a liberal
policy in non-habeas civil proceedings of allowing amendments to correct a
defective pleading or toc amplify an insufficiently stated claim and relating
those amendments back to the date of the original filing when the amendments
might otherwise have been barred by the applicable statute of limitations. On
the other hand, Congress clearly intended to limit collateral attacks upon
judgments obtained in federal criminal cases, an intent evidenced by the
AEDPA's limitations period for filing petitions of one year from "the date on
which [*10] the judgment of conviction becomes final." 28 U.S.C. § 2255; see
generally United States v. Miller, 197 F.3d 644, 651 (3d Cir. 1999). The
government posits that the tension between Rule 15(c) and the AEDPA requires us
to hold that Rule 15(c) cannot apply to habeas proceedings in the same manner
in which it applies to other civil proceedings. We disagree.

In United States v. Duffus, 174 F.3d 333 (3d Cir. 1999), cert. denied, 145 L.
Ed. 2d 138, 120 S. Ct. 163 (1999), this Court addressed the apparent
inconsistency between Rule 15(a) and the AEDPA. There, Duffus, proceeding pro
se, filed a § 2255 petition seeking relief from his federal conviction and
sentence for various offenses, including conspiracy to distribute cocaine, RICO
and money laundering. The petition was deemed timely because Duffus had filed
it within the one-year grace period afforded petitioners after the AEDPA's
effective date. In the petition, Duffus asserted that his attorney had been
ineffective in failing to contend on appeal that the evidence against Duffus
was insufficient to convict him of money laundering and in failing to object to
the District [*11] Court's use of the sentencing guidelines in effect at the
time of sentencing as opposed to those in effect at the time Duffus allegedly
withdrew from the conspiracy. In addition, Duffus asserted that at sentencing
the District Court had miscalculated the quantity of drugs attributable to him.

More than six months after filing his petition, and after the one year grace
period accorded petitioners after AEDPA's effective date of April 24, 1996 had
run, Duffus moved to amend the petition to add another ineffective assistance
of counsel claim, this one arising from his attorney's alleged failure to move
to suppress drug evidence. Adopting the Magistrate Judge's Report and
Recommendation, the District Court denied Duffus's motion to amend because of
Duffus's delay in presenting that claim and dismissed the petition without an
evidentiary hearing. The District Court had earlier allowed Duffus thirty to
sixty days to supplement his petition, but Duffus waited six months before
seeking leave to amend. Additionally, he had had the benefit of the six years
since his conviction, the one-year grace period following the enactment of the
AEDPA, and the six months since the filing of his petition. [*12] "There was
nothing in [Duffus's] motion to amend,”" found the Court, "that could not have
been included in the original motion." Id. at 336.

On appeal, this Court noted that under Rule 15(a), a petitioner may amend his
or her pleading once as a matter of course at any time before a responsive
pleading is served. n2 The government, however, had already filed a responsive
pleading in Duffus's case. Therefore, Duffus could only amend his pleading "by
leave of court which leave shall be freely given when justice so requires.”

Id . at 337 (quoting Fed. R. Civ, P. 15(a)). We stated that leave to amend
should be freely granted unless there is evidence of "undue delay, bad faith or
dilatory motive on the part of the movant, repeated failure to cure
deficiencies by amendments previously allowed, undue prejudice to the opposing
party by virtue of allowing the amendment or futility of amendment.” Id.
(citing Foman v. Davis, 371 U.S. 178, 182, 9 L. Ed. 2d 222, 83 S. Ct. 227
{1962)). Moreover, we noted that "ordinarily delay alone is not a basis to deny
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a motion to amend." Duffus, 174 F.3d at 337. Nevertheless, we affirmed the
District Court's [*13] denial of Duffus's motion to amend in light of the
"special situation” created by the AREDPA's one-year period cf limitations with
its recognized grace period. Had the District Court granted Duffus's motion to
add a new claim, we reasoned, it would have "frustrated the intent of Congress
that claims under 28 U.S.C. § 2255 be advanced within one year after a judgment
of conviction becomes final[.]1" Id.

n2 Rule 15(a) states in relevant part:

(a) Amendments. A party may amend the party's pleading once as a
matter of course at any time before a responsive pleading is served
or, if the pleading is one to which no responsive pleading is
permitted and the action has not been placed upon the trial calendar,
the party may so amend it at any time within 20 days after it is
served. Otherwise a party may amend the party's pleading only by
leave of court or by written consent of the adverse party; and leave
shall be freely given when justice so requires.

Fed. R. Civ. P. Rule 15(a).

- - - - - - - = = - - - - - - - -End Footnotes- - - = - - - - - - - - - - - - -

Duffus stated, however, albeit in dictum, that in certain circumstances, a
district court could allow an amendment to a § 2255 petition after the
expiration of the one-year period of limitations. Specifically, we noted that,
while it would frustrate the intent of Congress to allow Duffus to amend his
petition by adding a "completely new”" ground for relief after the one-year
period of limitations had run, "certainly the court could have permitted an
amendment to clarify a claim initially made." Id. (emphasis added). "While
Duffus asserted in his initial motion that his attorney had been ineffective,
the particular claim with respect to failing to move to suppress evidence was
completely new. Thus, the amendment could not be deemed timely under the
'relation back' provisions of Fed. R. Civ. P. 15(c)." Id. The facts of this
case cause us to go where Duffus did not have to go and to determine whether
Duffus's dictum regarding the applicability of Rule 15(c) to a § 2255 petition
should become the law of this Circuit.

The purpose of Rule 15 "is to provide maximum opportunity for each claim to be
decided on its merits rather than on procedural technicalities. This is
demonstrated [*15] by the emphasis Rule 15 places on the permissive approach
that the district courts are to take to amendment requests, no matter what
their character may be[.]" 6 Charles Alan Wright & Arthur R. Miller, Federal
Practice & Procedure § 1471 (2d ed. 1990) (2000 Supp.) (footnotes omitted)
(hereinafter "Fed. Prac. & Proc."). In the context of non-habeas civil
proceedings, a party may not allege an entirely new claim by amendment after
the expiration of the statute of limitations. A party may, however, attempt to
raise and to relate back a new claim which would otherwise have been barred by
the statute of limitations as long as the claim "arose out of the conduct,
transaction, or occurrence set forth . . . in the original pleading."”" Fed. R.
Civ. P. 15(c)(2). n3 The one-year period of limitations contained in the AEDPA
is a statute of limitations like any other statute of limitations in a civil
proceeding. See Kapral v. United States, 166 F.3d 565, 567 (3d Cir. 1999). And
Duffus teaches that, as in non-habeas civil proceedings, a party cannot amend a
§ 2255 petition to add a completely new claim after the statute of limitations
has expired. Here, we are dealing with yet another [*16] type of amendment:
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one which, if we take Thomas at his word, merely seeks to correct a pleading
deficiency by expanding the facts but not the claims alleged in the petition.
nd An amendment for that purpose would clearly fall within Rule 15(c). See 6
Fed. Prac. & Proc. § 1474.

n3 Rule 15(c) provides in relevant part: (c) Relation Back of Amendments. An
amendment of a pleading relates back to the date of the original pleading when
(1) relation back is permitted by the law that provides the statute of
limitations applicable to the action, or (2) the claim or defense asserted in
the amended pleading arose out of the conduct, transaction, or occurrence set
forth or attempted to be set forth in the original pleading[.] Fed. R. Civ. P.
Rule 15(c).

n4 Although we do not know precisely what Thomas would have set forth in the
memorandum he sought to submit, it is probably fair to say, as he said, that he
intended to amplify his twenty-six grounds with additional facts. See App. at 8
("facts will be presented in a separate memorandum of law in support of
petition"). Because he has not declared an intention to raise a new claim, we
need not reach the issue of whether a new claim would be proscribed if that
claim "arose out of the conduct, transaction, or occurrence set forth or
attempted to be set forth in the original pleading.” Rule 15(c) (2). We note,
however, that at least two other circuits have applied Rule 15(c) (2)'s
"conduct, transaction, or occurrence" test to cases in which § 2255 petitioners
sought to add new claims to their original petitions after the expiration of
the statute of limitations. See United States v. Pittman, 209 F.3d 314, 317
(4th Cir. 2000) (applying Rule 15(c) (2) and affirming denial of permission to
amend because proposed amendment arose from separate occurrence); United States
v. Craycraft, 167 F.3d 451, 457 (8th Cir. 1999) (applying Rule 15(c) (2) and
affirming denial of permission to amend because proposed claim was "distinctly
separate"” from claims already pled).

- - - - - - - - - - - - - -End Footnotes- = - = -~ - - - - - - - - - - — -

A § 2255 petition provides a federal prisoner the opportunity to seek one full
collateral review of his or her conviction and sentence. While we certainly do
not suggest that a prisoner can willy nilly file papers at his or her whim, to
eliminate or to compromise what will likely be a prisoner's only opportunity to
collaterally challenge a sentence by refusing to even consider whether a
proposed amendment relates back to his or her petition would be to elevate
procedural rules over substance. Thus, we hold that Rule 15(c) (2) applies to §
2255 petitions insofar as a District Court may, in its discretion, permit an
amendment to a petition to provide factual clarification or amplificaticn after
the expiration of the one-year period of limitations, as long as the petition
itself was timely filed and the petitioner does not seek to add an entirely new
claim or new theory of relief.

The District Court's denial of Thomas's request to file a memorandum of law and
its dismissal of his petition pre-dated our ruling in Duffus. We assume that
the District Court, without Duffus's guidance, was operating under the
erroneous impression that it did not have the authority under Rule 15 to allow

[*18] an amendment to a habeas petition. As a result, the Court did not seek
to determine whether Thomas would have advanced a new claim or new theory or
whether he was merely seeking to add meat to the bare bones of the numerous
grounds he listed in his petition.

In any event, post-Duffus, it is clear that a District Court does have the
authority under Rule 15(a) to consider a motion to amend a habeas petition and,
post-Thomas, to consider whether the proposed amendment relates back to the
filing date of the petition after the expiration of the statute of limitations.
Whether Thomas's proposed amendment should be permitted to relate back to the
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dete of his petition is a question for the District Court to consider on
remand. nb

n5 The government argues that remand would be futile because it is inevitable
that the District Court will deny Thomas permission to amend. This argument is
based on the government's assumption that Thomas's stated reason for the
amendment -- the need for more time -- is inadequate because he had sufficient
time to familiarize himself with the facts of his own case. We express no
opinion on the adequacy or inadequacy of Thomas's reason for requesting an
extension of time, but we disagree that the District Court need not address the
issue.

e e T End Footnotes- - - - - - - - - - — - - - - _ _
[*19]

B.

Prior to oral argument, this Court enlarged the scope of the certificate of
appealability to include the issue of whether Thomas's § 2255 petition pled
sufficient facts to avoid summary dismissal. n6é This is a question of some
significance because were we to find that none of the grounds alleged in the
petition would entitle Thomas to relief, the petition would be subject to
summary dismissal. See Fed. R. § 2255 Proceedings 4(b). n7 Indeed, we have
previously held that vague and conclusory allegations contained in a § 2255
petition may be disposed of without further investigation by the District
Court. See United States v. Dawson, 857 F.2d 923, 928 (3d Cir. 1988). Were all
of Thomas's claims vague or conclusory, it could well be argued that any later
filing would, in effect, constitute an attempt to add a new claim or theory, an
addition which Duffus would prohibit.

n6é CJA Counsel argue that the form distributed to habeas petitioners by the
Clerk of the Court for the Western District of Pennsylvania should be changed.
Counsels' point is well-taken. The form instructs petitioners to "state
concisely every ground," to "allege facts in support of the ground or grounds,"
and to "tell your story briefly". App. at B (emphasis in original). These
directives, which emphasize brevity, may well place a petitioner in a "Catch-
22" situation, wherein he or she may strive to meet that reguirement at the
risk of summary dismissal for failure to plead sufficient grounds or facts.
Moreover, this form resembles the Model form contained in the habeas rules, a
form which has not been changed since 1982. Prior to the AEDPA, a petitioner
whose factual allegations were too brief had the opportunity to come back in
without bumping up against a statute of limitations. Accordingly, we recommend
that the district courts amend their forms in the following ways. First, the
form might encourage petitioners to specifically plead facts sufficient to
support their claims. Second, the form might warn petitioners that, due to the
AEDPA's period of limitations, they may not have the opportunity to amend their
petitions at a later date. Further, the form could perhaps instruct petitioners
that while an amendment to clarify or to offer further factual support may be
permitted at the discretion of the District Court, an amendment which seeks to
introduce a new claim or a new theory into the case will not be permitted after
the statute of limitations has expired.

These types of amendments to the standard habeas forms would be in keeping with
this Court's recognition in United States v. Miller, 197 F.3d 644, 649 (3d Cir.
1999), that the AEDPA has "dramatically altered” the nature of federal habeas
proceedings. They would also be in keeping with the prophylactic rule announced
in Miller, see id. at 646, which was aimed both at promoting judicial
efficiency in these proceedings, and insuring that federal habeas petitioners
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feirly have their one chance to obtain collateral relief, see id. at 651.
[*20]

n7 Rule 4(b) states, in relevant part:

The motion, together with all the files, records, transcripts, and
correspondence relating to the judgment under attack, shall be
examined promptly by the judge to whom it is assigned. If it plainly
appears from the face of the motion and any annexed exhibits and the
prior proceedings in the case that the movant is not entitled to
relief in the district court, the judge shall make an order for its
summary dismissall[.]

Fed. R. § 2255 Proceedings 4 (b).

The District Court held that Thomas's petition was legally insufficient because
Thomas failed to set forth facts supporting the grounds alleged. We certainly
agree that more than a few of Thomas's twenty-six grounds appear to be quite
conclusory and too vague to warrant further investigation. See, e.g., Issues
Five, Fourteen and Fifteen (claims invelving the alleged failure to interview
and to call certain witnesses, with no potential witnesses identified). Some of
the grounds, however, do allege sufficient supporting facts. See, e.g., Issues
Three (claim that indictment was not brought [*21] within 30 days of arrest),
Four (claim that indictment was not properly signed and sealed), Seven (claim
that defense counsel failed to advise Thomas of his right to testify) and
Eleven (claim that several prosecution witnesses committed perjury and naming
the specific witnesses). Needless to say, the District Court may well find that
at least some of the claims which do allege sufficient facts are, nevertheless,
frivolous. Certain claims, however, such as the claim that defense counsel
failed to advise petitioner that he had the right to testify in his own
defense, at least on their face present substantial issues upon which the
District Court could have proceeded.

We hold, therefore, that the District Court erred in summarily dismissing the
petition in its entirety. Rather, the District Court should have taken the less
drastic approach of paring down the extraordinarily lengthy list of grounds and
proceeding on those -- perhaps only a few in number -- which did allege
sufficient facts. And, of course, had the District Court granted Thomas's
application to file the memorandum in which he promised to present additional
facts, that list, and the facts supporting that list, may well [*22] have
changed.

III.

For the foregoing reasons, we hold that under Fed. R. Civ. P. 15(c), a District
Court may, in its discretion, permit an amendment which clarifies or amplifies
a claim or theory in a timely filed § 2255 petition after the AEDPA's one-year
period of limitations has expired. Because the District Court erred in
summarily dismissing the petition and in failing to consider whether Thomas's
proposed amendment, which we trust he will submit forthwith, relates back to
the date of the petition, we will vacate and remand for proceedings in
accordance with this opinion.
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Dear Messrs. Byer and Fine:

Thank you for your suggestion to modify the model form for motions under 28 U.S.C.
§ 2255. A copy of your letter was sent to the chair and reporter of the Advisory Committee on
Criminal Rules for their consideration.

We welcome your suggestion and appreciate your interest in the rulemaking process.
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Peter G. McCabe
Secretary
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July 18, 2000
Via Fax

MEMORANDUM TO STANDING RULES COMMITTEE
SUBJECT:  Publication of Habeas Corpus Rules for Comment

In the habeas rules package that was approved for publication in June, a cite to 18
U.S.C. § 3006A(g) was changed to § 3006 in several rules, because the cite to the more
specific paragraph number was no longer correct. That change was approved for Rule
6(a) of the Rules Governing Section 2254 Proceedings and Rule 8(c) of the Rules
Governing Section 2255 Proceedings.

Professor Ira Robbins of American University School of Law read the proposed
changes and advised the Administrative Office that the change should also be made to two
other rules that include a cite to the same statute. He agrees that the citation should be
changed in the two rules identified above, but suggests that similar changes should be
made to Rule 8(c) of the Section 2254 Rules and Rule 6(a) of the Section 2255 Rules.

The Habeas Subcommittee of the Advisory Committee on Criminal Rules (Judge
Tommy Miller and Judge Ed Carnes) reviewed the matter and readily concluded that the
suggestion should be adopted. The subcommittee recommended that the corrected
citations now be included in the package for public comment, because they are consistent
with the other changes to the rules and involve only a minor, technical problem.

On behalf of the advisory committee, Judge Davis concurred with the
subcommittee’s recommendations and requests that the Standing Rules Committee
approve including the corrected citations in Rule 8(c) of the Section 2254 Rules and Rule
6(a) of the Section 2255 Rules. Judge Scirica concurs with the committee’s
recommendations. Please advise my office no later than July 25, if you have any
concerns with the recommendations.

John K. Rabiej




V-l



LEONIDAS RALPH MECHAM

RALPH ADMINISTRATIVE OFFICE OF THE
UNITED STATES COURTS

CLARENCE A LEE, |R 'OHNciiffA -
Associate Director WASHINGTON, D.C. 20544 Rules Committee Support Office
May 11, 2000

MEMORANDUM TO STANDING RULES COMMITTEE
SUBJECT: Financial Disclosure

The Standing Rules Committee requested the Advisory Committees on Appellate,
Bankruptcy, Civil, and Criminal Rules to prepare appropriate rules governing disclosure of
financial interests. The Appellate, Civil