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CRIMINAL I\I/KIULES COMMITTEE

EETING

October 7-8, 1996
Gleneden Beach, Oregon

PRELIMINARY MATTERS

A. Opening Remarks and Administrative Announcements by the Chair

B. Approval of Minutes of April 1996, Meeting in Washington, D.C.

C. Draft Minutes of Standing Committee Meeting, June 1996.

CRIMINAL RULES UNDER CONSIDERATION

A. Rules Published for Public Comment & Pending Further Review by
Advisory Committee. (No Memos):

1.

Rule 5.1. Preliminary Examination; Production of Witness
Statements.

Rule 26.2. Production of Witness Statements, Applicability to Rule
5.1 Proceedings.

Rule 31. Verdict; Individual Polling of Jury.
Rule 33. New Trial; Time for Filing Motion.

Rule 35(b). Correction or Reduction of Sentence; Changed
Circumstances.

Rule 43. Presence of Defendant; Presence at Reduction or
Correction of Sentence.

B. Rule Approved by Standing Committee and Forwarded to Judicial
Conference.

1.

Rule 16(a)(1)(E), (b)(C). Expert Witnesses. (No Memo).




Agenda

Criminal Rules Advisory Committee

October 1996

C. Proposed Amendments to Rules of Criminal Procedure

1.

Rule 11. Pleas. (Memo).

a. Rule 11(e); Report of Subcommittee; Impact of Sentencing

Guidelines. (Memo).

b. Rule 11(e)(4); Rejection of Plea Agreément (Memo).

c. Rule 11(e); Plea Agreement Procedure; Ability of
Defendant to Withdraw Plea of Guilty. (Memo)

d. Rule 11(c); Advice to ﬁefendant; Waiver of Right to
Appeal. (Memo). Lo | '

Rule 24(c). Alternate Jurors (Memo).
Rule 31(e). Verdict; Forfeiture Procedures. (Memo).

Rule 40(a)). Commitment to Another District. (Memo).

D. Rules Pending Before Other Committees Having Impact on Rules of
Criminal Procedure

1.

Bankruptcy Committee Proposal to Provide for Electronic Service
of Motions. (Memo)

Rules of Evidence Committee Proposal to Amend Fed. R. Evid.
103 re Preservation of Error. (Memo).

E. Rules and Projects Pending Before Standing Committee and Judicial
Conference ‘

1.

Status Report on Legislation Affecting Federal Rules of
Criminal Procedure (No Memo).

Status Report on Restyling the Appelléte Rules of Procedure.(No
Memo).

Other Oral Reports (No Memo).

. DESIGNATION OF TIME AND PLACE OF NEXT MEETING
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MINUTES [DRAFT]
of
THE ADVISORY COMMITTEE
on
FEDERAL RULES OF CRIMINAL PROCEDURE

April 29, 1996
Washington, D.C.

The Advisory Committee on the Federal Rules of Criminal Procedure met at the
Thurgood Marshall Federal Judiciary Building in Washington, D.C. on April 29, 1996.
These minutes reflect the actions taken at that meeting.

L CALL TO ORDER & ANNOUNCEMENTS

Judge Jensen, Chair of the Committee, called the meeting to order at 8:40 a.m. on
Monday, April 29, 1996. The following persons were present for all or a part of the
Committee's meeting: ‘

Hon. D. Lowell Jensen, Chair

Hon. W. Eugene Davis

Hon. Sam A. Crow

Hon. George M. Marovich

Hon. David D. Dowd, Jr.

Hon. D. Brooks Smith

Hon. B. Waugh Crigler

Hon. Daniel E. Wathen

Prof. Kate Stith

Mr. Robert C. Josefsberg, Esq.

Mr. Henry A. Martin, Esq.

Mr. Roger Pauley, Jr., designate of the Asst. Attorney General for the Criminal
Division

Professor David A. Schlueter, Reporter

Also present at the meeting were: Hon. Alicemarie H. Stotler; Chair of the
Standing Committee on Rules of Practice and Procedure; Hon. William R. Wilson, Jr., a
member of the Standing Committee on Rules of Practice and Procedure and a liaison to
the Committee; Professor Daniel R. Coquillette, Reporter to the Standing Committee; Mr.
Peter McCabe, Mr. John Rabiej, and Mr. Paul Zing from the Administrative Office of the
United States. Courts; Mr. Webb Hitt from the Federal Judicial Center, Ms. Mary
Harkenrider from the Department of Justice, and Mr. Joseph Spaniol, consultant to the
Standing Committee.
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¢

The attendees were welcomed by the chair, Judge Jensen, who recognized a new
member to the Committee, Professor Kate Stith from Yale Law School. Later in the
meeting, Judge Jensen recognized the contributions of Professor Saltzburg, who made a
brief appearance, and whose term on the Committee had expired.

I APPROVAL OF MINUTES OF OCTOBER 1995 MEETING

Following minor changes to the minutes of the October 1995 meeting, Judge
Marovich moved that they be approved. Following a second by Judge Smith, the motion
carried by a unanimous vote.

IO CRIMINAL RULES APPROVED BY THE SUPREME COURT
AND FORWARDED TO CONGRESS

The Reporter informed the Committee that by operation of the Rules Enabling
Act, amendments to four rules had become effective on December 1, 1995 Rule 5(a)
(Initial Appearance Before the Magistrate Rule 43 (Presence of Defendant); Rule 49(e)
(Repeal of Provision re Filing of Dangerous Offender Notice); and Rule 57 (Rules by
District Courts).

IV. RULE 24(a): APPROVED BY STANDING COMMITTEE
FOR PUBLICATION AND COMMENT

The Reporter informed the Committee that the period for comment on proposed
amendments to Rule 24(a) had been completed and presented a brief overview of the
comments supporting and opposing the proposal. He also noted that a number of
witnesses had provided testimony at two scheduled hearings.

Judge Jensen informed the Committee that the Civil Rules Advisory Committee
had decided not to forward a similar amendment in Civil Rule 47 to the Standing
Committee. Instead, it hoped to encourage continued discussion and education about the
issue of attorney conducted voir dire.

Judge Marovich expressed regret and doubt about the prospects for the proposed
amendment and the process used to obtained comments on the amendment. He believed
that those judges who believe that attorney conducted voir dire takes too much time
should examine their procedures. And, he added, speed is not everything in conducting a
criminal trial.

Judge Jensen responded by noting that the Committee’s agenda is public and that
anyone interested in commenting on a proposal may do so. He also noted that a short
article was being prepared for the publication, Third Branch, which would address the
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issue of attorney conducted voir dire. Judge Davis questioned whether the proposed
amendment had any real chance of succeeding and Mr. Josefsberg stated that he had no
strong desire to push forward with an issue that seemed doomed. But, he added, he was
also hesitant to completely abandon the proposal. Judge Jensen noted that he too believed
that some attempt should be made to monitor attorney participation in voir dire in death
penalty cases.

Judge Wilson stated that he believed the proposed amendment should be carried
forward to the Standing Committee for its consideration. Judge Marovich added that he
was willing to accept the rejection of the proposal on the merits. In response, Judge
Jensen observed that the rules enabling act process had worked. In this instance the bench
and bar had been sensitized to the debate regarding attorney conducted voir dire.
Professor Stith opposed the proposal on the merits and asked whether the Department of
Justice had stated a position on the proposal. In response, Ms. Harkenrider indicated that
initially, the Department had voted against the proposal because it believed that the judge
should maintain control of the courtroom. The Department, however, had voted in favor
of seeking public comment and that it was not opposed to a pilot program.. Its current

—Pposition_was _t0 0 the sex endment.. In particular, she noted that the
Department had concerns about pro se defendants questioning the jurors. -

.-

Judge Smith expressed reluctance to forward the amendment to the Standing
Committee. While he had been initially opposed to the idea of more attorney participation
in voir dire, he now believed that the amendment would marginally improve the process
and give the appearance of fairness. He did not believe that judges would lose control of
the courtroom by permitting attorney conducted voir dire.. ‘He agreed with other members
who had expressed the view that the process of obtaining comments had been
constructive.

Justice Wathen indicated that Maine follows the present federal practice and that
intellectually he could not support a proposed amendment which would increase attorney
participation. In his view the proposal would result in a significant interference with the
jurors. Judge Crow indicated that he too would oppose forwarding the amendment. He
had polled the judges in the Tenth Circuit and only one judge favored the proposed
change. He added, that in his view, the current voir dire procedures were not “broken.”

Judge Dowd noted that he had supported the version of the amendment forwarded
to the Standing Committee because that version had included a timely request provision.
Now that that provision had been deleted--as a result of conforming both the civil and
criminal rule versions--he could no longer support the amendment.

Mr. Martin moved that the proposed amendment to Rule 24(a) be approved by the
Committee and forwarded to the Standing Committee. Judge Marovich seconded the

motion, which failed by a vote of 3 to 8.
-
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Judge Stotler informed the Committee that an upcoming issue of the Third Branch
would contain a short article on the proposed amendments to both the civil and criminal
rules. She noted that the publication of the proposals had raised the level of consciousness
of the bench and bar and that the issue of attorney—conducted voir dire should be. subject
to continued study and education.

V. CRIMINAL RULES CURRENTLY UNDER CONSIDERATION
‘ BY ADVISORY COMMITTEE

A.  Proposed Amendments to Rules; Report of Subcommittee on Local
Rules Project.

Judge Davis provide an oral and written report of his subcommittee on the local
rules project. That subcommittee, consisting of Judge Davis (chair), Judge Crow, Judge
Crigler, and Mr. Pauley, had addressed the question of whether certain local rules
identified by the Local Rules Project, might be worthy of including in the national
The subcommittee examined local rules which addressed the following four rules:

Rule 4: In some districts, a local rule requires the arresting officer to notify other
members of the court family of the arrest. The subcommittee recommended against
adoption of that practice in the national rule.

Rule 16: The subcommittee noted that in some districts, the parties are required to
confer on discovery matters before filing a motion. The subcommittee also recommended
against adoption of that practice in the national rule.

Rule 30: In fifteen districts, the parties are required to submit proposed jury
instructions sometime before trial. The subcommittee also recommended that that practice
not be included in the national rule.

Rule 47. The subcommittee noted that it had been recommended that Rule 47 be
amended to require the parties to confer or attempt to confer before any motion is filed.
That recommendation was also rejected by the subcommittee.

The subcommittee noted in its report that the proposed amendments to the
foregoing four rules address “details of practice and procedure about which courts have
differing customs and traditions and that are properly the subject of local rules.” The
report also noted that the members of the subcommittee did not believe that any significant
problems existed in any of the foregoing areas.

The proposed amendment to Rule 12, generated some discussion: Two districts
require the defense to give notice of an intent to raise the entrapment defense. Although a
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majority of the subcommittee had opposed adoption of that practice in the national rule,
they believed that the matter should be raised for evaluation by the Committee.

Mr. Pauley indicated that the Department of Justice did not necessarily believe that
the proposed notice requirement had merit but thought that the issue should be raised. He
recounted a case where there were multiple defendants and after the jury was selected one
defendant wanted to raise the defense, which resulted in a severance. "

Judge Crow noted that adoption of such an amendment might lead to additional
notifications of defenses that may not actually be raised at trial. Judge Crigler added that
he did not perceive that any problem existed in this area.

Judge Dowd commented that it would difficult to distinguish between required
notice of an entrapment defense and other defenses. He moved that the subcommittee’s
report be accepted. Judge Smith seconded the motion, which carried by a unanimous
vote.

Professor Coquillette thanked the Committee and the subcommittee for assisting in
carrying out the congressional mandate that the local rules be studied. In his view, the
local rules governing criminal cases had not presented any serious conflicts with the
national rules.

B. Rules 5.1 and 26.2, Production of Witness Statements at Preliminary
Examinations

The Reporter indicated that in response to the Committee’s action at its Fall 1995
meeting, he had drafted proposed amendments to Rules 5.1 and 26.2, which would require
the production of a witness’ statement at a preliminary examination. Following brief
discussion and several changes to the language of the amendments, Judge Crigler moved
that the proposed amendments to those two rules be forwarded to the Standing
Committee for publication and comment. Judge Davis seconded the motion, which
carried by a unanimous vote.

C. Rule 6(e)(3)(C)(iv). Disclosure of Grand Jury Information to State
Officials ‘ ‘

Judge Jensen provided a brief background on the implementation of Rule
6(e)(3)(C)(4), which permits disclosure of grand jury information to state officials.
Although the rule does not explicitly require such, any requests to disclose the information
must first be approved by the Assistant Attorney General, Criminal Division. That
practice resulted from an assurance in 1984 by the Department of Justice to the
Committee when amendments to Rule 6 were being considered. He noted that the
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Department had informed the Committee that it favored placing the dec1sron to disclose in
the hands of the local United States attorneys. ‘

Mr. Pauley stated that the Department has dutifully followed the stated practice
and that it believed it appropriate to inform the Committee of an intent to consider

changing the practice. - Professor Stith- asked for information on how many: requests are
actually processed through this method.: Mr. Pauley responded ‘that approximately 20 or
thirty requests were forwarded to the Department and could not think of a single case
where it really made a dlfference that the request was handled at the Department level.

m A

Judge Cngler ra1sed the issue of }udlcral rev1ew of such requésts, as currently
required by the rule; several members noted that the requ1rement of review at the national
level may be: restrlctxve ‘and that they generally count on:the presentatlons of the attorney
for the governmentw =

b
S

Ms. Harkennder indicated that the issue had arisen in the process of reviewing the
United States Attorney s Manual and that currently, the Department was interested in de-
centralizing various decisions, which be made just as effectively at the local level.

Mr. Josefsberg observed that in most cases there should be no: problem with the
local United States attorney seeking permission to disclose the information. But, he
added, there may be politically sensitive cases where it would better to place the authority
at the national level. After brief discussion about the options available to the Committee
in addressing the issue, the consensus developed that the Department should be informed
of the Committee’s view that the current practice should be reaffirmed. No further action
was taken on the matter, with the understanding that the Department would convey its
response to the Committee at a ﬁxture meeting.

D. Rule 11(e). Provision Barring Court from Participation in Plea
Agreement Discussions

Judge Marovich presented a written and oral report on his subcommittee’s
consideration of the issue of whether a judge might be permitted to participate in any
fashion in plea bargaining. The issue had been discussed at the Committee’s Fall 1995
meeting in response to the practice used in the Southern District of California to expedite
plea agreements. Under that procedure, a judge, other than a sentencing judge, works

with the parties to reach a plea nt and recommends a particular sentence, a
mmmmule 11(e) which indicates that the “court” may
_not_participate in plea discussions. The subcommittee, consisting of Judge Marovich
(chair), Mr. Martin, and Mr. Pauley recommended that no action be taken to amend the
rules. It had learned that it solicited the views of both government and defense attorneys

and- that the prevailing view was that no change should be made to Rule 11. ' The
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subcommittee also learned that the Southern Distri
practice which originally gave rise to the Committee’s consideration of the issue.
S

In the ensuing discussion, the Committee focused on the question of whether some
change should be made to the rules twwﬁmw
appropriate Sentencing Guidelines before trial. = Several members expressed support for

udy: Tudge Dowd noted that in Alabama, for example, a guilty plea and plea
bargain are presented in conjunction with a presentencing report. Judge Stotler raised the
question of whether the rules could be amended to provide for what might informally be

called a “criminal motion for summary judgment” which would permit the court to resolve
‘controlling issues of law at the pretrial stage. R T

Judge Jensen asked the subcommittee to continue its study of the issue and added
Professor Stith as a member.

Judge Dowd moved that the subcommittee’s report be accepted and Judge Davis
seconded the motion, which carried by a unanimous vote.

The Committee also addressed the operation of Rule 11 on the two types of plea
agreements reflected in Rule 11(e)(A)(B) and (C). Following brief discussion on the
problem of predicting what effect the Sentencing Guidelines might have on a particular
agreement, the Reporter 1 f i
conjunction with those Guidelines.

it

E. Rule 16(a)(1)(E), (b)(1)(C). Disclosure of Expert Witnesses

Judge Jensen indicated that when the Judicial Conference had considered the
Committee’s proposed amendments to Rule 16 at its Fall meeting, it had apparently
rejected all of the proposed amendments, including the rather noncontroversial amendment
requiring disclosure of expert witness’ expected testimony. At its January 1996, meeting
the Standing Committee had asked the Advisory Committee to consider whether it wished
to resubmit those particular amendments to Rule 16. Judge Jensen asked whether the
Department of Justice, which originally proposed the amendment, cared to seek further
action. ‘ S

Mr. Pauley noted that the proposed amendments were minor and had passed
through the proposal and comment period without opposition; but he expressed reluctance
to trigger further discussion of the rejected amendments which would have required the
government to disclose the names and statements of its witnesses before trial.

Judge Jensen noted that the proposed amendment might raise a conflict with the
Jencks Act which seemed to concern some members of the Standing Committee.
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Professor. Stith-noted that the Jencks problem already exists in other provisions of Rule
16. |

Following consultation between the representatives of the Department of Justice,
M. Pauley moved that the Committee approve and resubmit the amendments to Rule
16(2)(1)(E):.and (b)(1)(C) to the Standing ‘Committee for transmittal to the Judicial
Conference, without additional public comment: Judge ‘Dowd seconded the motion,
which carried by a vote of 10 to 1. - | o ‘ ‘

|
[T .

L

i
Hal

' ‘Rillie;?’l"(;d)’. Polling of Jurors ]

The Reporter indicated that as a result of the Committee’s action at its Fall 1995
meeting, he had drafted a proposed amendment to Rule 31(d) which would require
individual polling of jurors when a polling was requested by a party, or directed by the
court on its own motion.

Judge Dowd indicated that although he had no problem with the rule as drafted, he
questioned whether the specifics of carrying out the individual polling might be addressed.
Mr. Josefsberg observed that the proposed change would be good for both the defense
and the prosecution. Following some minor drafting changes, Judge Marovich moved that
the amendment be approved and forwarded to the Standing Committee for publication and
comment. Judge Smith seconded the motion, which carried by a unanimous vote.

G. Rule 31(e). Forfeiture Proceedings

Mr. Pauley explained a proposal submitted by the Department of Justice which
would address the procedures for criminal forfeiture. In the Department’s view, there are
a number of inadequacies in Rule 31 for determining whether, and to what extent, the
defendant had an interest in the property; the Circuits seem split on what the role of the
jury should be in making those decisions. The proposed amendment would attempt to

resolve the question of the jury’s role and -defer—determination of the oxtemi of fhe

defendant’s interest to an ancillary proceeding. Finally, he noted that in Librefii v United

States; =TS (Nov. 7, 1995), the Court held that criminal forfeiture constitutes a
part of sentencing in a criminal trial.
I

Following some additional discussion on whether the jury should have any role in
making forfeiture decisions, Judge Jensen, with the conclirre M- iy

that the proposal to amend Rule 31(e) would be deferred to the Committee’s Fall 1996
meeting to consider whether the amendment should be made to Rule 31 or Rule 32 or
some other rule. . . ' ‘
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H. Rule 33. Motion for New Trial

The Reporter submitted a draft amendment to Rule 33 in accordance with the
Committee’s action at its Fall 1995 meeting. The proposed amendment would change the
triggering event for a motion for new trial on grm&mﬁmm
“Tinal judgment” to an event at the tnal level, 1 e., the verdict or finding of guilty:

Mr. Pauley indicated that although the amendment would have the practical effect
of shortening the period of time for filing a motion for new trial, it would promote
consistency. He added that the Department might be willing to cons1m
pWS it Tiow Tteads,to_three years, to come closer the
approximate time now spent on a typical appeal. ‘

Justice Wathen noted that it seemed odd to require the defendant to file a motion
for new trial before the “final judgment,” before he or she would know what the final
disposition was. Professor Stith questioned why the time could not run from sentencing,
to which Mr. Pauley responded that depending on the circumstances, the time expended
for sentencing could run considerably longer in some cases. Following brief discussion on
whether the time should be extended to three years, Judge Dowd that the proposal be
changed to reflect three years. That motion was seconded by Mr. Martin. The motion
failed by a vote of 5 to 6. Judge Davis moved that the proposed amendment, as drafted,
be forwarded to tljgé@ﬁlﬁﬁ_(iommﬁtee for _publication and comment. Followmg a
second by Judge Crigler, the motion carried by a vote of 9 to 2.

I Rule 35(b). Reduction of Sentence for Substantial Assistance

The Reporter submitted two drafts of an amendment to Rule 35(b) to reflect the
Committee’s discussion of the issue at its Fall 1995 meeting. Both versions addressed the
issue of whether the term “substantial assistance” should include a situation where the
aggregate of both pre-trial and post-trial assistance was substantial. The first version
included language adopted at that meeting plus bracketed language which would address
the issue of possible double dipping by a defendant: “In evaluating whether substantial
assistance has been rendered, the court may consider the defendant’s presentence

‘assistance, [unless the sentencing court considered such presentence assistance in

imposing the original sentence.].” The second version of the amendment, provided by Mr.
Pauley, provided a more detailed version of essentially the same approach. ‘

Several members of the Committee expressed concern about whether the
amendment needed to address specifically the potential problem of double dlppmg, noting
that if government believes that the defendant has already benefited from non-substantlal
assistance during sentencing, it need not file a Rule 35(b) motion.
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Judge Dowd moved that the proposed amendment in version one (without the
bracketed information) be approved and forwarded to the Standing Committee for
publication and comment. Following a second by Mr. Martin, the motion carried by a
voteofSto 1. ‘ oo / ‘

J. Rule 43(c)(4). Presence of the Defendant. /

.

The Reporter informed the Committee that the Justice Department had requested
the Commit’;ée to consider amendments to Rule 43(c)(4) to clarify whether a defendant
must be present at a-proceeding to reduce a sentence under Rule 35 or to change a
sentence under 18 U.S.C. § 3582(c). He ipdi‘pa"c;efd that it in the process of amending Rule
43(b), some changes had been made as well to Rule 43(c) cross-referencing Rule 35 which
apparently inadvertently changed the existing ‘practice. Mr.. Pauley provided additional
background information, as reflected in/the ‘Department’s memo to the Committee, to
explain that the various positions taken by the courts .on the issue of whether the defendant
must be present a proceeding to correct, xl'pduée‘;,;ﬂdr otherwise change the sentence:

Following brief discussion by several :members. of the Committee about the
practical problems of having the defendant appear for a proceeding, and then returned to
prison for release, Judge Crigler moved:thatiRule 43 be amended and forwarded to the
Standing Committee for publication and/¢omment. Following a second by Judge Davis,

the motion carried by a unanimous vote. ' 1 11, . o

VI.  RULES OF APPELLATE PROCEDURE HAVING
IMPACT ON CRIMINAL PRACTICE

A. Federal Rule of Appellate Procedure 4. Time for Filing Appeal in
Criminal Case : o

The Reporter informed the Committee that Judge Stotler had inquired whether the
Commuttee desired to make support any changes to Federal Rule of Appellate Procedure 4
as a result of United States v. Marbley, ---- F 3d ---- (7th Cir. 1996). In a letter to the
Committee, Judge Posner noted that in Marbley defense failed to show_excusable
neglect for failure to file a timely appeal and that as a result, the defendant would probably
argue ineffective assistance of counsel in seeking relief under 28 U.S.C. § 2255. That, he

potiie s S

suggests, will only result in more delay when the appellate court might have otherwise

waived the untim ing. o ‘

Following brief discussion, the Committee decided to defer to the Appellate Rules
Committee on the issue. ' '
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B. Federal Rule of Appellate Procedure 9. Release of Defendant in
Criminal Case

The Reporter also informed the Committee that Judge Stotler had raised the
question of whether the Rules of Criminal Procedure should be amended to reflect the
requirements in Appellate Rule 9(a), which requires the court to state reasons for releasing
or detaining a criminal defendant. After a brief discussion of the issue, no action was
taken. The Committee was generally of the view that Rule 46 currently cross-references
LS U.S.C. §§ 3142, 3143, and 3144, which govern detention and already include very

specific requiréfents for the judicial officer to state reasons and/or findings for detention

and conditions Tor release.
’A\—————-——-——?

VII. ORAL REPORTS; MISCELLANEOUS
A. Report on Legislation Affecting Rules of Criminal Procedure

Mr. Rabiej informed the Committee that Senator Thurmond had introduced a bill
to amend Criminal Rule 31 which would provide for a 5/6 vote on a verdict. F ollowing
brief discussion, Judge Jensen indicated that it appeared that the Committee was of the
view that Congress should be informed that the proposal should be processed through the
Rules Enabling Act procedures which would provide for public comment and input from
the appropriate committees in the Judicial Conference.

B. Report on Restyling the Rules of Criminal Procedure

Judge Jensen reported that the effort to restyle the Rules of Criminal Procedure
was on hold pending consideration of the restyled Appellate Rules which had been
published for comment. The deadline for comments on those rules is December 3 1, 1996.

C. Report on Activities of Evidence Advisory Committee

Judge Dowd, who serves as the Committee’s liaison to the Evidence Rules
Committee, reported on proposed amendments to the Rules of Evidence which might have
an impact on criminal trials. No action was taken on the proposed changes.

D. Impact of Anti-Terrorism Legislation on Criminal Rules

Judge Jensen indicated that the Committee should be prepared at the Fall 1996
meeting to discuss possible rules amendments resulting from recent legislation, especially
in the area of habeas corpus review.




April 1996 Minutes 12
Advisory Committee on Criminal Rules

VITL DESIGNATION OF TIME AND
PLACE OF NEXT MEETING

The Committee waé reminded that ifs next meeting would be held at Portland
Oregon on October 7-8, 1996. ‘ . .

Respectfully submitted,

David A. Schlueter
Professor of Law
Reporter
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
Draft Minutes of the Meeting of June 19-20, 1996
Washington, D.C.

The midyear meeting of the Judicial Conference Committee on Rules of Practice and
Procedure was held in Washington, D.C. on Wednesday and Thursday, June 19-20, 1996. All

committee members were present:

Judge Alicemarie H. Stotler, Chair
Judge Frank H. Easterbrook
Judge Thomas S. Ellis, IIT
Professor Geoffrey C. Hazard, Jr.
Judge Phyllis A. Kravitch

Gene W. Lafitte, Esquire

Judge James A. Parker

Alan W. Perry, Esquire

Sol Schreiber, Esquire

Alan C. Sundberg, Esquire

Chief Justice E. Norman Veasey
Judge William R. Wilson

Deputy Attorney General Jamie Gorelick was unable to be present. Ian H. Gershengorn,
Special Assistant to the Deputy Attorney General, participated in the meeting as the voting
representative of the Department of Justice.

Supporting the committee were Professor Daniel R. Coquillette, reporter to the
committee, Peter G. McCabe, secretary to the committee, John K. Rabiej, chief of the Rules
Committee Support Office of the Administrative Office of the United States Couts, Mark D.
Shapiro, senior attorney in the rules office, and Patricia S. Channon, senior attorney in the

Bankruptcy Judges D1v131on

Representing the adVlsory committees at the meeting were:

Advisory Committee on Appellate Rules -
Judge James K. Logan, Chair
Professor, Carol Ann Mooney, Reporter

Advisory Committee on Bankruptcy Rules -
Judge Paul Mannes, Chair
Professor Alan N. Resnick, Reporter

Advisory Comm:ttee on Civil Rules -

Judge Patrick E. Higginbotham, Chair
Professor Edward H. Cooper, Reporter
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Advisory Committee on Criminal Rules -
Judge D. Lowell Jensen, Chair
Professor David A. Schlueter, Reporter
Advisory Committee on Evidence Rules -
Judge Ralph K. Winter, Chair
Professor Margaret A. Berger, Reporter
Also participating in the meeting were: Joseph F. Spaniol, Jr. and Bryan A. Garner,
consultants to the committee, Mary P. Squiers, project director of the local rules project, and
William B. Eldridge, Director of the Research Division of the Federal Judicial Center.

INTRODUCTORY REMARKS o
Judge Stotler reported that the Chief Justice had accepted Judge Co ﬁ;s equest to be
relieved of service as a committee member for health >rea§ons. ‘

The chair stated that the Judicial Conference, at its March 1996 meeting, had approved the
committee’s proposed uniform numbering system for local rules, although some members had
expressed opposition to the concept of uniform numbering. Following the Conference’s action,
the Administrative Office distributed a package of materials to the courts explaining how the
system was expected to work and providing explanatory materials prepared by the local rules
project and the advisory committees.

Judge Stotler reported that the Conference had decided that the courts of appeals should
be authorized to decide for themselves whether to allow cameras in appellate court proceedings.
Tt also had requested that the circuits take appropriate steps to prohibit cameras in district court
proceedings. The members of the committee then shared information on what actions had been
taken in their own circuits to implement these Conference decisions. )

Judge Stotler pointed out that the Conference’s ‘Committee on Automation and
Technology had just launched several initiatives designed to foster the use of automation in the
courts, including the filing and service of court papers by electronic means and the application of
technology to facilitate courtroom proceedings. She suggested that the committee might wish to
establish a special subcommittee to consider these initiatives and asked for volunteers to serve on
the subcommittee. Judge Stotler also pointed out that the Advisory Committee on Bankruptcy
Rules had established an automation subcommittee several years ago which had provid effecti

leadership to the rulemaking process in the areas of electronic noticing and filing. W
[ B 7“ g h ' \ 4

Judge Stotler and the committee expressed theif appreciation to Judge Hi
Judge Mannes for their significant contributions to the rulemaking process during their terms as

chairs of the Advisory Committee on Civil Rules and the Advisory Committee on Bankruptcy
Rules, respectively. ‘ :

]

B I

Ty

joo

1

o

[

“’f)

-

-

pr

-




3.

]

3

{

1

1Y

[

71 73

7% 71

Uy (1

(.

73 1 (7

™

™

%

Standing Committee, June 1996 Minutes - DRAFT - Page 3

APPROVAL OF THE MINUTES OF THE LAST MEETING

The committee voted without objection to approve as written the minutes of the last
meeting, held on January 12-13, 1996. \

REPORT OF THE ADMINISTRATIVE OFFICE

Mr. Rabiej presented the report of the Administrative Office (AO), as set out in his
memoranda of May 13, 1996. (Agenda Item 3) He stated that his office and the AQ’s Office of
Congressional, External, and Public Affairs had been following closely several pieces of legislation
in the 104th Congress that would have an impact on the federal rules.

He reported that section 235 of the newly-enacted Antiterrorism and Effective Death
Penalty Act of 1996 (Pub. L. No. 104-132) contained a provision requiring that closed-circuit
television coverage be provided to victims of crime whenever the venue of a trial is changed out-
of-state and more than 350 miles from the place where the prosecution would have taken place
originally. He stated that the judiciary had been successful in narrowing the scope of the
provision and that, as enacted, it would apply to about 10 cases a year. He pointed out that
section 235 sunsets when the Judicial Conference “promulgates and issues rules, or amends
existing rules [under the rulemaking process], to effectuate the policy addressed by this section.”
He noted that the provision has been placed on the agenda of the next meeting of the Advisory

Committee on Crnmnal Rules.

Mr. Rabxej said that the judiciary had not been successful in persuading the Congress to
reconcile two internally inconsistent provisions of the new Act. Section 103 amended Rule 22 of
the Federal Rules of Appellate Procedure, permitting a district judge or a circuit judge to issue a
certificate of appealability in a habeas corpus proceeding. Section 102 of the Act, though,
amended the underlying statutory provision to permit only a circuit justice or judge to issue the
certificate.  Although the Coqgress had been alerted to the discrepancy on several occasions, it
had failed to correct the problem and apparently would do nothing until an actual conflict arose
under the Act. | |

Judge Logan stated that the conflicting provisions could create a statutory interpretation
problem in almost every habeas corpus case and every section 2255 proceeding. In addition, he
pointed out that the Act added proceedings under 28 U.S.C. § 2255 to the list of those requiring a
certificate of appealability. Moreover, the caption to FED.R APP.P. 22, as amended by the Act,
refers to “section 2255 proceedings.” Yet, the text of the rule enacted by the statute contained no
reference to section 2255 proceedings. Judge Logan stated that the Federal-State Jurisdiction
Committee of the Judicial Conference had been alerted to these defects in the statute and that he
was in regular contact with the chairman of that committee. \
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One of the members suggested that the committee might solve these problems eventually
by amending-Rule 22 through the Rules Enabling Act process. He observed, too, that the Act
might eventually require rule making because it requires the district courts to make findings
regarding the grounds for dismissal of prisoner suits. ) E B

He added that there was another serious glitch in the new legislation. The Act provided
that an appeal in a habeas corpus proceeding is permitted only if there is a violation of the
Constitution. The former law, however, also had permitted appeal when there was a violation of
a statute or treaty of the United States. Thus, it appeared that claims that a prisoner’s custody
violates the laws and treaties of the United States would no longer be appe lable.. He expressed
doubt that such a result had been intended. T i

Mr. Rabiej reported that the Administrative Office had advised Congtess of the
discrepancy between FED.R CIV.P. 4(m), which requires service of process within 120 days, and
46 U.S.C § 742, the Suits in Admiral niralty Act, which reqmres thata party“forthw:th serve” process
on the United States in admiralty cases. He added that the Supreme Court had resolved the issue
recently in Henderson v. United States, but that efforts were contiruing to resolve the matter by
legislation in order to eliminate any future confusion:” " - vt Mo

b oM A

I

REPORT OF THE FEDERAL JUDICIAL CENTER

Mr. Eldridge stated that the report of the Federal Judicial Center—providing an update on
the Center’s publications, educational programs, and research projects—was informational in
nature. (Agenda Item 4) He noted that the Center had just been asked to conduct certain
empirical research for the committee. concerning attdrneyydisciplin;e in the district courts.

REPORT OF THE ADVISORY COMMITTEE ON APPELLATE RULES ‘

Judge Logan presented 'fherepor‘t of the ad\(isdrj committee, asw{set;fo‘rth in his
memorandum and attachments of June 20, 1996. (Agenda Item7) S

Amendments for Judicial Conference Approval

' Judge Logan reported that the advisory committee was recommending that the standing
committee approve amendments to four rules that had been published for public comment. But
the advisory committee further recommended that the standing committee defer forwarding these
rules to the Judicial Conference until after completion of the public comment process regarding

the entire package of restyled appellate rules. He noted that it was possible that additional
comments might be received on the four rules during the comment period.
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FED.R.APP.P. 26.1

Judge Logan stated at the outset that the word “shaﬂ” in the caption of Rule 26.1(a)
should be changed to “must.”

He explained that the proposed amendment would eliminate the requirement that
corporate subsidiaries and affiliates be listed in the corporate disclosure statement. Instead, the
advisory committee would require that a corporate party disclose all its parent corporations and
any publicly-held company owning 10 percent or more of its stock. He added that the proposed
amendment had been sent to the Judicial Conference Committee on Codes of Conduct, which had
expressed no objection to it.

FED.R.APP.P. 29

Judge Logan noted that the subject of amicus curiae briefs had attracted substantial
interest. He noted that, as a result of the public comments, the advisory committee had decided
to retain the limitation that an amicus brief be no more than half the length of a party’s principal
brief, but it had also decided to amend the proposal to allow the court to make exceptions. In
response to objections to the requirement that the amicus brief be filed at the same time as the
brief of the party being supported, the committee decided to give the amicus seven days to file its
brief following the filing of the principal brief of the party being supported.

Judge Logan noted that the committee had added the District of Columbia to the list of
entities authorized to file an amicus brief without court permission. It had also deleted the
requirement that the amicus obtain the written consent of all the parties and file these consents
with the brief. Instead, the committee substituted a simple requirement that the amicus state in
the brief that all parties have consented.

The advisory committee also amended subdivision (c) to require that the cover of the brief
both identify the party being supported and indicate whether the brief supports affirmance or
reversal. Subdivision (f) would be clarified to provide that an amicus may request leave to file a
reply. Finally, in subdivision (g) the advisory committee would delete the provision that an
amicus be granted permission to participate in oral argument “only for extraordinary reasons.”

FED.R.APP.P. 35

Judge Logan stated that the amendments to Rule 33, governing en banc consideration, had
attracted several comments. He explained that the advisory committee had accepted a
recommendation from the Solicitor General that the rule provide explicitly that a split among the
circuits may be a question of “exceptional importance” warranting a rehearing en banc. He noted
that while it had been the intent of the advisory committee to list a split in the circuits as one
example of a matter rising to the level of exceptional importance, some commentators had read
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the amendment as specifying that it was the only grounds for en banc consideration. Accordingly,
following the public comment period, the advisory committee amended the rule to make it clear
that this was just one example of a situation that raised a question of exqepﬁonal importance.

Mr. Gershengorn reported that the Solicitor General had been involved personally in the
proposal and was satisfied with the r,pyised language of the proposed amendment.

Judge Logan added that some commentatq;s had interpreted the draft as requiring the
court to consider certain matters en banc. In response, the committeé revised the amendment and

committee note to make it clear that nothing requires a court to rehiéar any matter en banc.

Judge Logan pointed out that the committee had received two comments opposing the
proposed change in terminology from “in banc™ to “en banc.” He advised that an electronic word

search of more than 900 Supreme Court decisions and 40,000 court of apﬁeals decisions had
revealed an overwhelming preference for “en banc.”
R N

Finally, Judge Logan meﬁtioﬁed that local rules in some circuits require separate petitions
for a panél rehearing and a rehearing en banc. The advisory committee, thus, provided that a
party is.not limited to P total of 15 pages for bbth‘idocutﬂents if a local rule requires separate
documents. "‘L,;j‘ . Ploe e T e o :

AT A
A be

FED.R.APP.P. 41

Judge Logan stated that proposed changes to the rule were stylistic, except for one, and
they had attracted very little comment. At the suggestion of the Department of Justice, the
committee revised subdivision (c) to specify that the mandate of the court of appeals is effective
when it is issued. The rule would also be amended to make it clear that the party who files a
petition for certiorari in the Supreme Court, rather than the clerk of the Supreme Court, must
notify the court of appeals of the filing.

Judge‘;S;totler stated that the discussion of the proposed amendments to the appellate rules
had been very ipfomlaﬁi(e, but the committee could defer final approval of the proposed
amendments until the entire package of restyled appellate rules is presented to the committee.

She then asked for a straw vote on whether any member of the committee would
vote against any of the proposed rules. No member voiced an objection.

Amendments for Publication

Judge Logan stated that the advisory committee had decided to defer consideration of any
proposed new rule amendments until after completion of the project to restyle the entire body of
appellate rules. Nevertheless, recent events—including new prisoner legislation, a proposal to
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amend FED.R.CIV.P. 23, and a request from the clerk of the Supreme Court—had caused the
committee to recommend for publication a proposed merger of Rules 5 and 5.1 and the complete
revision of Form 4. '

FED.R.APP.P. § and 5.1

Judge Logan stated that the proposed changes had been initiated as a response to a
proposal of the Advisory Committee on Civil Rules to amend FED.R.CIV.P. 23 by authorizing an
interlocutory appeal from an order granting or denying class certification. The proposed
amendment to the civil rule would require a conforming amendment to the appellate rules. In
drafting the amendment, the committee was struck by the substantial overlap between Rule §
(dealing with appeal by permission under 28 U.S.C. § 1292(b)) and Rule 5.1 (dealing with appeal
by permission under 28 U.S.C. § 636(c)(5)). It saw an opportunity to combine the two rules and
write a new, broader rule that would govern all discretionary appeals, including any additional
discretionary appeals that might be authorized in the future by statute or rule.

The advisory committee, thus, decided to revise Rule 5 and eliminate Rule 5.1, regardless
of what action might be taken on the proposed amendments to FED.R.CIV.P. 23. In combining
the two rules, the committee decided to adopt the provision in Rule 5 that gives a party seven
days after service to respond to a petition for leave to appeal, rather than the 14-day period
specified in Rule 5.1. Professor Mooney added that the amendment would also make some
provisions in Rule 5 broader and less specific than those in the current rule.

Judge Logan accepted some stylistic refinements suggested by Chief Justice Veasey, Judge
Parker, Mr. Garner, and Mr. Spaniol. Accordingly, subparagraph (b)(1)(E) would read: “an
attached copy of (i) the order, decree, or judgment complained of and any related opinion or
memorandum; and (ii) any order stating the district court’s permission to appeal or finding that
any necessary conditions to appeal are met.” Judge Logan observed that additional style
suggestions could be considered following the public comment period.

The committee voted without objection to approve the proposed amendments for
publication.

Chief Justice Veasey pointed out that the committee note tied the justification for the
amendments to the proposed changes in FED.R.CIV.P. 23. In response, Judge Logan
recommended that the committee note be revised to delete any reference to Rule 23.

Professor Mooney then proceeded to make the recommended changes and later
distributed a revised draft of the committee note. Following discussion, she and Judge Logan
agreed to accept additional language improvements suggested by Professor Cooper, Mr. Perry,
and Mr. Garner.
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Chief Justice Veasey moved to approve the committee note as revised.
The committee voted without objection to approve the note for publication.
FOrRM 4

Judge Logan stated that the clerk of the Supreme Court had asked the committee to
devise a new, more comprehensive form for the affidavit in support of an application to proceed
in forma pauperis that could be used by both the Supreme Court and the appellate courts. In
addition, the recently—enacted Prison thlgatlon Reform Act of 1996 prescribed new requirements
governmg in forma pauperis proceedings by prisoners. Among other things, the statute requires a
prisoner to submlt an affidavit to the court that includes a statement of all assets the prisoner

POSSEsses. | . A \ ﬂ

Judge Logan said that the adwsory committee had used the bankruptcyéchedules asa
model for the revised affidavit form. The applicant would be required to provide the court with a
great deal more information than that specified in the current Form 4.

Mr. Garner stated that the language and format of the form could be improved
substantially, but it would take time to make the revisions and test them. Several members
pointed out that the law had taken effect in April and that prompt action on approving a new form
was necessary to bring the courts into compliance with the new statutory requirements.

Mr. Garner suggested that the committee might wish to approve the substance of the form
and allow him, Judge Logan, and others'to work on improvements in the language and format.
Judge Logan noted that another alternative would be for the committee to approve the revised
form for publication with only a few essential changes and leave all further improvements for
consideration by the advisory committee at its next meeting.

The committee voted without objection to approve the proposed amendments to the
form for publication.

After conferring with Mr. Garner, Judge Logan advised the committee that necessary
improvements in the form could be drafted in about a month, in time for them to be incorporated
into the publication sent to bench and bar. The revised draft would contain the same information,
but it would be made easier to read and easier for prisoners to complete. He suggested that he,
Professor Mooney, and Mr. Garner work on a revised draft form, submit it for approval first to
the advisory commiittee, and th_en to the standing committee for ﬁnal approval before publication.

The committee voted without. objection to authorize the advisory committee to make
additional changes in the form and submit the changes to the committee by mail or fax for
final approval.
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REPORT OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES

Professor Resnick presented the report of the advisory committee, as set forth in Judge
Mannes’ memorandum and attachments of May 13, 1996. (Agenda Item 8)

Amendments for Judicial Conference Approval

Professor Resnick explained thit the primary purpose of the proposed package of
amendments was to implement, or conform to, the provisions of the Bankruptcy Reform Act of
1994. He noted that the advisory committee had received only five public comments on the
package and had canceled the scheduled public hearings for lack of witnesses.

FED.R BANKR.P. 1010

Professor Resnick stated that the proposed amendments to Rule 1010 were purely
technical in nature and had not been published for public comment. The amendments would
merely correct cross-references in the rule to conform to recent changes made inFEDRCIVP. 4
and pending changes in FED.R BANKR.P. 7004.

The committee voted without abjection to approve the proposed amendments and
send them to the Judicial Conference. The committee further voted to approve the
amendments without publication.

FED.R BANKR.P. 1019

Professor Resnick reported that the proposed changes to Rule 1019 were stylistic in
nature. He emphasized that the advisory committee recommended deleting from the rule the
phrase “superseded case” because it created the erroneous impression that a new case is
commenced when a case is converted from one chapter of the Code to another.

FED.R.BANKR.P. 1020

Professor Resnick stated that Rule 1020 was a new rule implementing the provisions of
the 1994 Act authorizing a qualified debtor in a chapter 11 case to elect to be considered a small
business. The rule would provide the procedure and time limit for the debtor’s election.

FED.R.BANKR.P. 2002

Professor Resnick pointed out that Rule 2002(a)(1) would be amended to add a reference

to newly-enacted section 1104(b) of the Code, which for the first time would permit creditors in a
chapter 11 case to elect a trustee. The amendment would add a reference to section 1104(b) in
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the general notice provisions of the rules, thereby requiring that creditors be given notice of the
meeting convened to elect a trustee.

In addition, language would be added to Rule 2002(n) requiring that the caption of every
notice given by the debtor to a creditor include the information required by newly-enacted section
342(c) of the Code, i.e., the name; address, and taxpayer identification number of the debtor.

FED.R_BANKR P. 2007.1

Professor Resnick stated that the proposed amendments to Rule 2007 would establish the
procedures to be followed for the election of a chapter 11 trustee. He added that the language of
the amendment had been modified by the advisory committee following the public comment
period to take account of concerns expressed by the Executive Office for United States Trustees.
He pointed out that the Executive Office was now in agreement with the language of the
proposal. .

FED.R BANKR P.3014

Professor Resnick explained that the proposed amendment was technical. It would
provide the deadline for secured creditors to elect application of section 1111(b)(2) of the Code.
Under the current rule, the election must be made by creditors before the conclusion of the
hearing on the disclosure statement. Under the 1994 Act, however, a hearing on the disclosure
statement is not always required if the debtor is a small business. The amendment would provide
a different deadline for making the election in those cases. :

FED.R.BANKR.P. 3017

Professor Resnick stated that the proposed amendments to the rule were mostly stylistic.
The rule would also be amended to give the court some flexibility to determine the record date for
distributing vote solicitation materials in a chapter 11 case. The current rule requires that these
materials, such as ballots, be sent to record holders on the date the court enters its order
approving the disclosure statement. The amendment would give the courts discretion to set
another date, if circumstances warrant. ‘

FED.R BANKR P. 3017.1

Professor Resnick noted that Rule 3017.1 was a new rule to implement section 1125(f) of
the Code, enacted by the 1994 Act. The new statute authorizes the court to approve a disclosure
statement in a small business case conditionally, subject to final approval after notice and a
hearing. The court may combine the hearing on the disclosure statement with the hearing on
confirmation of the plan. If the court approves the disclosure statement conditionally, and no
timely objection to it is filed, there is no need for the court to hold a hearing on final approval.
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FED.R.BANKR.P. 3018

Professor Resnick stated that the proposed amendment to Rule 3018, dealing with voting
in chapter 11 cases, was similar to the proposed change in Rule 3017. It would allow the court
some flexibility to set the record date for determining which holders of securities were entitled to
vote on the plan.

FED.R.BANKR.P. 3021

Professor Resnick explained that the proposed change in Rule 3021 was similar. It would
give the court some flexibility to set the record date for determining which holders of securities
were entitled to share in distributions. \

FED.R BANKR.P. 8001

Professor Resnick stated that Rule 8001, dealing with appeals to the district court or the
bankruptcy appellate panel, had two proposed changes. The first, in subdivision (a), would
implement the 1994 statutory provision authorizing an appeal of right from an interlocutory order
of a bankruptcy judge increasing or reducing the exclusive time periods under 11 U.S.C. § 1121.

The second proposed amendment, to subdivision (e), would make the rule conform to the
1994 amendment to § 158(c)(1) of the Code, providing that appeals from a bankruptcy judge be
heard by a bankruptcy appellate panel (if one is available) unless a party elects to have the appeal
heard by the district court.

FED.R.BANKR.P. 8002

Professor Resnick said that Rule 8002(c) would be changed in three ways. First, it would
require that a request for an extension of time to file a notice of appeal be filed, rather than made,
within the applicable time period. Second, it would give the court discretion to allow a party to
file a notice of appeal more than 20 days after expiration of the time to appeal, but only if: (1) the
motion to extend the time were timely filed, and (2) the notice of appeal were filed within 10 days
after entry of the court’s order extending the time. Third, the amendment would prohibit the
court from granting an extension of time to file a notice of appeal from certain designated
categories of orders. ‘

FED.R . BANKR.P. 8020

Professor Resnick stated that proposed Rule 8020 was a new rule, adapted from
FED.R.APP.P. 38. It would make it clear that a district court, when sitting as an appellate court,
or a bankruptcy appellate panel may award damages and costs for a frivolous appeal. There had
been some uncertainty in case law as to whether a bankruptcy appellate panel had that authority.
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FED.R.BANKR.P. 9011

Professor Resnick stated that Rule 9011 would be amended to conform to recent
amendments to FED.R.CIV.P. 11. He pointed out, though, that the 21-day “safe harbor”
provisions of Rule 11 would not apply if the improper paper complained of were the bankruptcy
petition commencing a case.

FED.R.BANKR.P. 9015

Professor Resnick said that proposed new Rule 9015 would implement the newly-enacted
provision of the 1994 Act authorizing bankruptcy judges to try jury cases. It would make certain
Federal Rules of Civil Procedure applicable, and it would provide the procedure for obtaining the
consent of the parties to have a jury trial tried before a bankruptcy judge.

FED.R BANKR P. 9035

Professor Resnick explained that the proposed amendment to Rule 9035 was a technical
change dealing only with the six judicial districts in North Carolina and Alabama, where there are
no United States trustees. The amendment would provide that the bankruptcy rules apply
generally in those states, unless they are inconsistent with “any federal statute.” This is a broader
term than that used in the existing rule, which refers only to titles 11 and 18 of the United States
Code. The 1994 legislation had enacted certain provisions not codified in either title 11 or title 28
that relate to bankruptcy administration matters in these districts.

The committee voted without objection to approve all the proposed amendments to
the bankruptcy rules and send them to the Judicial Conference.

Oﬁcial Forms

Professor Resnick stated that the advisory committee recommended several changes in the
Official Forms, as set forth in Agenda Item 8-B. He added that the advisory committee, acting on
a recently-received request from the Committee on the Administration of the Bankruptcy System,
also recommended one further, minor change. The proposal would add another box to the
statistical information section of the petition form to provide better statistical information on
estimated assets of debtors in very large cases.

The committee voted without objection to approve the proposed amendments to the
forms for publication.
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REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES

Judge Jensen presented the report of the advisory committee, as set forth in his
memorandum and attachments of May 7, 1996. (Agenda Item 5)

Amendments for Judicial Conference Approval
FEDRCRIMP.16 . |

Judge Jensen reported that the Judicial Conference at its March 1996 session had rejected
generally the proposed amendments to Rule 16. He added, however, that the opposition voiced
at the Conference had been directed exclusively to the proposed amendments to Rule 16(a)(1)(F),
which would have required the government to disclose the names of its witnesses before trial.

Following the Conference’s action, the advisory committee considered anew the other
proposed amendments to Rule 16(2)(1)(E) and 16(b)(1)(C), requiring reciprocal disclosure of
information on expert witnesses when the defense gives notice under Rule 12.2 that it intends to
present expert testimony on the defendant’s mental condition. The advisory committee decided to
approve these amendments once again, without further publication, and forward them for
approval by the Judicial Conference. \

Some members pointed out that there appeared to be a stylistic inconsistency between the
language in lines 17-21 (“The summary provided under this subdivision™) and that in lines 53-56
(“This summary”). They pointed out that different language had been used to express the
identical meaning. Judge Parker moved to change the language in lines 17-21 to make it
consistent with that in lines 53-56. The motion died for lack of a second.

Concern was also expressed as to whether references in the amendments to the Federal
Rules of Evidence were accurate. Mr. Schreiber moved to change line 16 to state “under
Article VII of the Federal Rules of Evidence,” rather than “under Rules 702, 703, or 705 of
the Federal Rules of Evidence.” The motion died for lack of a second.

Judge Easterbrook moved to change the word “and” to “or” in lines 16 and 43 and
to send the amendments to the Conference otherwise as written. The motion carried, and
the committee voted without objection to approve the proposed amendments and send
them to the Judicial Conference.
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Amendments for Publication
FED.R.CRIM.P. 5.1 and 26.2

Judge Jensen stated that the proposed changes to Rules 5.1 and 26.2 would require
production of a witness’ statement after the witness has testified at a preliminary examination
hearing. The amendments were parallel to similar changes made in 1993, requiring the production
of witness statements at various other evidentiary hearings, including hearings on suppression of
evidence, sentencing, detention, invocation or modification of supervised release, and section
2255 motions. He pointed out that, technically, these amendments, like the 1993 amendments,
raised a Jencks Act question because the witnesses’ statements would be required before trial.

Rule 26.2 would be amended to add a cross-reference to Rule 5.1. It would also be
amended to correct a cross-reference to Rule 32 wh1ch had been amended recently.

One of the members suggested that the 'words “may not,” appearing on line 8, were

ambiguous. Mr. Garner explained that the style committee’s convention was to use the words
“must not,” or “shall not,” when descn'bmg a prohlbmon against specified action. The members

agreed generally that the latter termmology would improve the rule, but Professor Schlueter
advised agamst changmg ‘fhe language because the wordmg may not” appeared in several other
parallel rules l L

Judge Easterbrook moved that the proposed amendments to Rules 5.1 and 26.2 be
published for public comment as written. He added that the advisory committee could resolve
the language issues after completlon of the pubhc comment penod The motion was approved
without objechon. S ‘ ‘ :

FED. R.CR]M.P 31 - (

Iy |

Judge Jensen stated that the current rule did not prov1de a particular method for polhng a
jury, thereby permitting ajury to be polled collectlvely The proposed amendment would require
that jurors be polled mdmdually ‘

The committee voted without obj jectlon to approve the proposed
publication.

FED.R.CRIMP. 33

Judge Jensen stated that the proposed amendment would change the tri
newly-discovered evidence to be used as the basis for a new trial. The deadli
for a new trial under the current rule is two years from the “final judgment.”
interpreted the rule to provide a deadline of two years from the final judgment of the court of
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appeals or from the issuance of the appellate court’s mandate. The advisory committee
recommended that the rule be amended to provide that the two-year period run from “the verdict
or finding of guilty” in the district court.

Mr. Garner suggested that the language of the rule could be improved in a number of
ways. It was the consensus of the committee that his proposed improvements should be taken
into account by the advisory committee after the public comment period. |

The committee voted without objection to approve the proposed amendments for
publication.

FED.R.CRIM.P. 35(b)

Judge Jensen explained that if a defendant provides substantial assistance to the
government before sentencing, the court may—upon motion by the government—make a
downward departure in imposing sentence. If the defendant provides substantial assistance after
sentencing, the court may reduce the sentence under authority of Rule 35(b). The proposed
amendment would authorize a reduction of sentence: (1) if the defendant provides some
assistance before sentencing and some assistance after sentencing, and (2) each stage of the
assistance, considered separately, may not be substantial, but in the aggregate they are substantial.

He pointed out that the advisory committee had considered the potential problem of a
defendant “double-dipping” by obtaining a reduction for assistance at the time of sentencing and
then seeking additional credit for the same assistance on a motion for reduction of sentence. He
explained that the government can take care of the problem by not making the motion for
reduction. ‘

Judge Jensen agreed to a suggestion that the words “to the Government” be deleted from
the third line of the committee note. The deletion would avoid taking a stand on the substantive
issue of whether substantial assistance warranting a reduction of sentence includes assistance
rendered by the defendant to state and local authorities, as well as to the federal government.

The committee voted without objection to approve the proposed ame@dments for
publication. | |

FED.R.CRIM.P. 43

Judge Jensen stated that the proposed amendment would specify with greater clarity the
resentencing proceedings that require the presence of the defendant. The rule would require the
defendant’s presence at a Rule 35(a) resentencing, i.e., when there has been a reversal by the
court of appeals and a remand to the district court for resentencing. On the other hand, the
defendant would not have to be present for resentencing under: (1) Rule 35(b), when the



Standing Committee, June 1996 Minutes - DRAFT Page 16

government moves to reduce the sentence in return for the defendant’s subsequent assistance, (2)
Rule 35(c), when the court must correct the sentence for clear error, or (3) 18 U.S.C. § 3582(c),
when the court may reduce the sentence after the Sentencing Commission lowers the applicable
sentencing range or where the Bureau of Prisons moves to reduce the sentence for extraordinary
and (;ompelling reasons.

The committee voted wnthout objectlon to approve the proposed amendments for
publication. ,

Information Item

FED.R.CRIM.P. 24

Judge Jensen reported that following the pablic comment penod on proposed amendments
to FED.R.CRIM.P. 24(a), dealing with attorney participation in voir dire, the advisory committee
decided not to proceed with seeking Judicial Qonference approval of the amendments. In this
respect, the committee’s action paralleled that of the Advisory Committee on Civil Rules, which
decided not to proceed with companion amendments to FED.R.CIV.P. 47(a).

Judge Jensen stated that the Rulgs Enabling Act process had worked very well. The
proposed amendments had attracted a Jarge body of thoughtful and informative comments,
including responses from many federal judges and from every major attorney association in the
country. The advisory committees decided that proceeding with the proposed amendments was
not the most effective way to proceed. Rather, the best way to improve the voir dire process was
to initiate new programs to educate judges in the most effective ways of conducting voir dire.
Judge Jensen added that both he and Judge Higginbotham had spoken to Judge Rya Zobel,
Director of the Federal Judicial Center, about presenting voir dire programs both at orientation
sessions for. newly-appointed judges and at workshops for experienced judges.

REPORT OF THE ADVISORY COMMITTEE ON CIVIL RULES

Judge Higginbotham presented the report of the advisory committee, as set forth in his
memorandum and attachments of May 17, 1996. (Agenda Item 10) -

Amendments for Judicial Conference Approval
FEDR.CIv. P 9(h)
Judge Higginbotham reported that the proposed amendment would resolve an ambiguity

in the rule by authorizing an interlocutory appeal in an admiralty case regardless of whether the
order appealed from disposes of an admiralty claim or a nonadmiralty claim.
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The committee voted without objection to approve the proposed amendment and
send it to the Judicial Conference.

FEDR.CIV.P. 48

Judge Higginbotham reported that the proposed amendments to the rule would restore the
12-person jury in civil cases, albeit without alternate jurors. He stated that a number of judges
had voiced opposition to the proposal during the public comment period.

He noted that concern had been expressed abotit the cost of implementing the amendment,
especially at a time when appropriated funds for the Judiciary were limited. He explained that the
advisory committee had attempted to quantify the costs of the proposal, but in the final analysis
costs were not a major consideration when weighed against the value of returning to 12-person
juries.

He pointed out that one of the most compelling reasons in favor of the proposal was the
greater inclusion of minorities on juries. He emphasized that it was important public policy to
have a cross-section of the community participating in the jury process. He added that the
reduction in jury size from twelve persons to six had severely limited the representation of
minorities on federal juries. |

He noted that the advisory committee had considered the issue of courtroom availability
and had found that virtually all courtrooms used by district judges had jury boxes large enough to
accommodate at least 12 jurors. On the other hand, a number of magistrate judges did not have
their own 12-person jury courtrooms. Nevertheless, they could, when necessary, obtain access to
larger courtrooms in their courthouse.

He stated that all empirical studies had shown that the dynamics of the 12-person jury
were different from those of smaller juries. Twelve-person juries were less inclined to be
dominated by one or two strong-willed persons, and they were less likely to render inappropriate
verdicts.

Finally, Judge Higginbotham emphasized that the proposed amendment represented a
strong statement in support of the role of the civil jury itself. He added that juries were a
fundamental component of the American form of government, and the civil jury was enshrined in
the Constitution. The proposed amendment would return the federal courts to centuries of
tradition.

One of the members stated that he found the argument regarding diversity to be
persuasive, but not the arguments concerning history and custom. He added that a compelling
case had not been made that 12-person juries render better decisions than 6-person juries.
Moreover, the proposed amendment would in fact allow a verdict to be rendered by as few as six
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<

jurors. Another member added that the amendment was an interesting sociological proposal, but
that it was opposed by most trial judges and by the Court Administration and Case Management
Committee of the Judicial Conference.

Another member countered that his experience in the federal and state courts clearly
demonstrated—and the universal opinion of practltroners in his state oonﬁrmed——that 12—person
juries rendered more rational decisions than 6-person juries.

Several members stated that the Batson decision was simply not effective in practice and
that the proposed amendment was the best assurance of obtaining representative juries in the
federal courts. J |

Mr Gershengorn reported that the Department of Justice was strongly of the view that the
benefits of 12-person Junes-—better representativeness and better verdicts—were worth the

additional costs.

One of the members stated that he would have preferred an amendment that would have
relaxed the requirement of a unanimous verdict among the 12 j jurors. Judge Higginbotham
responded that the advisory committee had decided at the outset that unanimity would be
retained. He added that the unanimity requirement was not the cause of hung juries, and that a
very smal] percentage of j Junes are hung..

The commrttee voted by 9-2 wrth one abstention to approve the proposed
amendments and send them totheJ udlcral Conference.

Amendments for Publication
FED.R.CIV.P. 23
1. Committee Process

Judge Stotler pointed out that the Advisory Committee on Civil Rules had been studying
class actions for several years, and it had invited many interested parties to participate in its
deliberations. In an effort to gather as much information as possible before drafting specific
amendments to Rule 23, the committee had convened large meetings tantamount to public
hearings to discuss class action issues with interested attorneys, judges, and academics. She
complimented the committee on seeking out the best information possible from knowledgeable
persons on complicated and controversial issues.

She stated that the advisory committee had only recently decided upon the final language
of its draft proposal. She suggested that recent correspondence objecting to publication of the
proposal was probably attributable to the recent nature of the advisory committee’s action,
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coupled with the very public nature of its deliberations. She noted that copies of all recent
correspondence had been distributed to each member of the standing committee, and she urged
the members to take their time and work through the advisory committee’s proposal carefully and

thoroughly.

Judge Higginbotham noted that correspondence opposing the proposed changes had been
received from many members of the academic community. He stated that the views expressed
had been made with the best of intentions and should be regarded as very positive because they
demonstrated the importance of the proposed amendments and the public attention they would
receive. He added that it was vital that the committee hear from the users of the system. He
pointed out, however, that there is a prescribed public comment period, and the commentators

“could appear at the hearings, present their views in person, and respond to. questions.

Judge Higginbotham stated that the advisory committee had begun its review of class
actions six years earlier at the direction of the Judicial Conference to studx}mass tort and asbestos
cases. During the first round of consideration, under Judge Pointer’s leadership, the committee
had approved a set of proposed revisions to Rule 23 based in large parton a proposal by the
American Bar Association. The committee, however, had not sought approval of the revisions
because of the press of other matters on its agenda.

Judge Higginbotham explained that after he had become chairman, the advisory committee
returned to Rule 23 and decided that it needed to reach out widely and learn as much as it could
about class actions. This required not just seeking reactions to a particular proposal for amending
the rule, but also a broad effort to deal with basic concepts and to explore the practical operation
of all aspects of class actions. - : o

Judge Higginbotham pointed out that the advisory committee had invited prominent class
action lawyers to attend its meetings and discuss class action issues. It had also convened
symposia and meetings on class actions with practitioners and scholars at university settings in
Philadelphia, Dallas, New York, and Tuscaloosa. Many people had participated in these
gatherings, and they had been encouraged to speak freely and share their differing viewpoints.
Judge Higginbotham stated that the lawyers and academics had been generous with their time, and
he thanked them for their contributions to the work of the advisory committee.

2. Substantive Issues

Judge Higginbotham pointed out that Rule 23 does not lend itself to neat analysis. It is
peculiarly dependent on experience and practice. He emphasized that there are many different
categories of class actions, ranging from securities cases, to product liability cases, to tort cases,
to civil rights cases. The practical problems of class action litigation and the interests and
viewpoints of the participants vary substantially from one category of litigation to another.
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He also stressed at the outset that there is a critical difference between (b)(1) and (b)(2)
classes, on the one hand, and (b)(3) classes on the other. In a (b)(1) or (b)(2) class, claimants
have no right to opt out of the class. On the other hand, the right to opt out is key to the ‘
operation of a (b)(3) class. He stated that in the case of a (b)(3) settlement class, plamtxﬁ‘s have
the choice of either accepting the- proposed settlement offer or refusing it and assuming the risk of
prosecuting their cases individually, Accordmgly, froma plamtrft’s viewpoint, a claimant ina,
(b)(3) settlement action has greater rights t than a claimant in a case, that is first certrﬁed and then

proceeds later to settlement

Judge Higgmbotham stated that the advrsory commlttee had consrdered a number of
proposals to'revise Rule 23; In the end; the: members took a very cautlous approach and declded
to adopt a “minimalist” draft. Asan example the committee had consrdered a proposal to require
the court to look at the merits of the case and the lstrength of the proponent’s claim as an element

in detenmmng whether to.certify th ass. Aft ‘exammatron, though, the coxhrmttee decided
that the price of that mquxry Was SiI

great, for among other thmgs ,1t would requrre a
mlIlltl‘lal me u‘ - R \i ! | " .

v
' | 1

Judge Higgmbotham then descnbed in turn each of the elght proposed changes that the
advisory committee would make in Rule 23. He emphasmed that the eight changes were stated
dtstmctly, but they were mterrelated and remforced each other L

ooty

1L 3‘The hst of factors pertment to the‘court s ﬁndmgs of predommance and superiority

" wwould be expanded: A new ylsubparagraph (b)(l)(A) ‘would require the court to
consider the practical ability of individual class members to pursue thexr clalm

wrthout class certrﬁcatxon |

2. Subparagraph (b)(3)(B) would be revised to make it clear that the court must look
at altematlves to a class action. The amendment would emphasize the autonomy

of mdmdual clatmants;to determme their own destiny.

3. The word “matuntf would be added to subparagraph ()(3)(C), thus requiring the
court to look not only atthe ability of plaintiffs to prosecute their clalms, but also
at the extent to which there has been development or maturity of the claims.

4. A new subparagraph (b)(3)(F) would be added, Arequrring the court to weigh the
probable relief to individual class members against the costs and burdens of the

class litigation.
5. New paragraph (4) would explicitly authorize settlement classes.

6. In subdivision (c) the requirement that the court cerufy a class “as soon as
practical” after commencement of the action would be changed to “when
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practical” after commencement of the action. Read in conjunction with other
proposed changes above, requiring the court to look at the maturity of claims and
to consider other alternatives to a class action, the amendment would remove the

incentive in the present rule for a judge to certify a class quickly.

7. Subdivision (€) would be amended to require that the court hold a hearing on
settlements in class actions. Even though courts routinely hold hearings on
settlements, the rule would now explicitly require it.

8. New subdivision (f) would authorize iﬁfcerldwfory appeals of district court orders
granting or denying certification of a class. ‘ '

Finally, Judge Higginbotham pointed out that the advisory committee had decided not to
address “futures” classes, which are the subject of ongoing case law development. He also
emphasized that the proposed amendments did not deal with (b)(1) or (b)(2) class actions, but
only with (b)(3) class actions. The committee had insisted on retention of the right of a claimant
to opt out of a settlement class. Moreover, the amendments did not dispense with the Rule 23(a)

prerequisites or the notice requirements of (b)(3) ‘
3. Views of the Members

The chair asked the members first for any general comments they had regarding the
proposed amendments to Rule 23.

Chief Justice Veasey suggested that it would be helpful if the committee note were
expanded to include some of the introduction and background just enunciated by Judge
Higginbotham. The note would also benefit by: (1) updating the case law to include the Georgine
case, and (2) addressing some of the concerns expressed in recent correspondence to the .
committee. Judge Higginbotham responded that the note could be expanded to discuss Georgire,
but interested parties were yery much aware already of the issues and the case law, and they
would submit knowledgeable and helpful comments during the public comment period.

Mr. Perry stated that it was clear from the committee note that the opt-out provision
applied to settlement classes. Yet, he asked whether the rule itself should be amended to provide
explicitly that a settlement class under (b)(4) is governed by all the provisions applicable to (b)(3)
classes, including a right of opt-out. L ‘

Judge Higginbotham responded that the text might be expanded, but the advisory
committee had concluded that the language of the amendment provided clearly that a settlement
class is a (b)(3) class. He added that it could not reasonably be interpreted as dispensing with the
opt-out provision and other requirements associated with a (b)(3) class. He suggested that
confusion on this point had been introduced because some people who had read the text had not
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read the committee note. He recommended that the language of the rule be published without
change and that drafting improvements be considered as part of the public comment process.

Mr. Schreiber stated that he had spent 30 years in class action work, as a plaintiff’s
lawyer, a defense lawyer, a judge, a teacher, and a special master. He argued that the proposed
amendments were defendant-onented and would cripple class. actions. The central premise of the
advisory committee; he said, had been that somethmg had to, be done to address mass tort
problems. But by attempting to solve those problems by amendmg Rule 23, the committee would
set up an enttrely new class. actlon structuyre that would spawn many new problems He added

exphcxtly what a judge may and may not do under the rule.

Judge Stotle then took up“eac 0 the elght suggested amendments to the rule in order,
soliciting comments ‘om the members on each :

Mr. Schrerber stated that the adv1sory note accompanymg subparagraphs (®)(3)(A) and
®)(3)(B) had to be. expanded to specify that the | judge must take into account the tremendous
cost of class htlgatton For example, an individual plamtﬂf might have a large claim for $200, 000,
but the potential relief could well be dwarfed by the cost of maintaining the class action and

obtaining, drscovery, whxch might may run mto rmlhons of dollars

i 7\ i \

Mr. Schreiber expressed reservations about mbpmagraph (C), dealing with the maturity of
related litigation involving class members. Healluded to a Seventh Circuit case in which, he said,
the trial judge had decertlﬁed a cIass action on the grounds that a ‘handful of the plaintiffs had
tried and lost their. md1v1dual cases and the defendants apparently would have refused to settle the
cases under any- cncumtances He argued that as aresult of the court s decertification of the
class and the. plamtlﬂ‘s mablhty to pursue a cla’ss actton, they had to settle for 30-40 percent of
what sxmﬂarly—srtuated clannants later recelved in Japan. He strongly recommended that a
decision to, decemﬁ/ a, class should not be based: on only a few cases. He sa1d that he was not
opposed in general to the concept that the mathuty of rélated htlgatton should be a pertinent
factor in the court s cemﬁcatlon dectston, but Nrt should be explamed more fully in the advisory
committee note ‘ ‘ ‘

o

Judge Easterbrook responded that in the Seventh Circuit case described, there had been
13 trials at the time of'the class decertification decision. The defendants had prevailed in twelve

cases, and the plamttﬁ’ had prevatlecl in one case, winning about a million dollars. The case ended

up being settled for the actuanalwalue of plamttﬁ' verdlcts in the set of 13 htrgated cases. He
stated that the key 1 1ssue was tha the trial Judge must determme in each case the appropriate

number of cases that constltute matunty of related htlgatlon
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Mr. Sundberg pointed out that he had been involved in the case personally and believed
that the issue of maturity of litigation had not been dispositive of the case. There were many
other important factors that had a major influence on the outcome of the case.

Mr. Schreiber stated that if the amendment and committee note were published without
change, a huge number of people would testify at the hearings to express. their concerns and
objections. As a result, the advisory committee would have to reexamine the amendments,
correct them, and republish them. Judge Higginbotham responded that the public comment
period was a vital part of the rules process. If the public comments demonstrated that changes in
the amendments or note were needed, the advxsoxy committee would make the changes and
republish the proposal, if necessary..

Mr. Schreiber argued that proposed new subparagraph (b)(3)(F) was the most
troublesome provision of all because it appeared to weigh the claims of individual litigants against
the total cost of the class litigation. He proposed that the committee note state clearly that the
totality of all the claims, rather than each individual claim, be compared to the costs of the
litigation. In its present form, he stated, the amendment could hterally end all consumer cases.

He added that, alternatively, the problems could be resolved by revising the language of the rule
itself.

Judge Ellis said that the language of the rule was not clear on the point and might have to
be revised. He added, though, that sending the proposal back to the advisory committee would
serve no useful purpose since the committee had studied the matter long and hard. Rather, the
time had come to solicit the advice of the public and make any needed changes later.

Judge Ellis continued that there was a question as to whether the amendments fell within
the bounds of the Rules Enabling Act because it could be argued that they affected substantive
rights. He suggested that there was a fundamental ideological fight between people who believe
that class actions should be used for certain purposes and people who believe that they ought not
to be used for those purposes. He concluded that publication of the amendments would generate
a very important debate and lead to helpful suggestions for improvements.

Judge Easterbrook suggested that a court should not compare the probable relief to
individual class members agamst the total costs of class litigation. Rather, it could compare
either: (1) individual claims against the pro-rata cost per class member, or (2) the aggregate
benefits to all class members against the aggregate costs of the litigation. He added that he
believed that the proposed amendment was perfectly clear in this respect, but if the public
comments were to show that it was not clear, the language could be adjusted.

Mr. Sundberg said that the language could perhaps stand some clarification, but it should
be published in its present form. The bench and bar would understand the issues, provide helpful
insights, and suggest language improvements.
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- Professor Coqﬁillette noted that, as a technical matter, it would aid electronic research if
subparagraphs (b)(3)(C) and (b)(3)(D) were not renumbered. ‘

Judge Easterbrook suggested that the text of paragraph (c)(2), referring to paragraph
(b)(3), should be amended to include a specific reference to (b)(4). Professor Cooper responded
that the advisory committee had decided not to adopt that approach. It had drafied (b)(4) to
provide that a settlement class is a class certified under (b)(3). If (c)2) were amended to include
a reference to (b)(4), it would carry the implication that a (b)(4) class is not a ®)(3) class. He
added that another way to:clarify the matter would be to replace the words “under ‘s‘ubdiyiSion
()(3),” as they appear in (b)(4), with the words “request certification of a subdivi‘sion ®A)
class.” Judge Easterbrook concluded that any language changes should be deferred to the public
comment period. . T o \
not to dispense withthe (b)(3). requirements in a settlement class action. - Stylistic refinements to
reinforce that point could be made after the comment period without requiring publication of the

Tudge Higginbotham added that the advisory committee had decided as a matter of policy

amendments, i .

M. Schreiber stated that he supported the addition of paragraph (b)(4) to the rule. But he
recommended that the committee note be expanded: (1) to specify the factors that a judge must
consider in determining whether to certify a settlement class, and (2) to address the issue of future
claimants. | He added that:the Georgine opinion had discussed these matft"er‘s‘we'll, and they needed
to be included in the committee note. o L

Judge Stotler explained that the Georgine opinion had been issued after the advisory
committee had settled on the language of the amendment and committee note. She suggested that
Georgine should be addressed; and it might be advisable to refer to.the case in the publication
sent to bench and bar. ' ‘ ‘

Judge Higginbotham said that he found the Georgine decision to be troubling, and it was
in conflict with the holdings of five other circuits. In Georgine, the court of appeals would
require the trial judge, in considering whether to certify a class, to engage in the hypothetical
exercise of detérmining whether or not the case could be tried. ; He added that the Georgine
opinion, applied literally, would bar certification of the breast implant cases and a great many
securities cases; ' > | : - o

M. Schreiber stated that the basis of the Georgine holding was that the court had found
no typicality on the part of the representative party, who was a present claimant attempting to
represent future claimants.. He added that he believed that Judge Becker wc;mjl‘d‘ find settlement
classes appropriate in certain cases. T T
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Chief Justice Veasey stated that the public comment period would be better informed if
the committee note were enhanced to discuss: (1) the important cases, including Georgire, and
(2) the factors relevant to determining whether the probable relief to class members justifies the
costs and burdens of class litigation. Judge Higginbotham responded that the committee note
could easily be expanded to include a citation to Georgine.

Professor Hazard stated that he strongly supported publishing the amendments and agreed
with the observations of Judge Easterbrook, Chief Justice Veasey, and Mr. Schreiber regarding
revisions to the rule and note. He added, though, that the changes should be made following the
public comment period. ‘ o

He said that he had reached the conclusion that settlement classes were necessary. They
appeared to be what most class actions were about. He explained that under (b)(4), the lawyers
may negotiate a deal before they file the case and seek certification of the class. The proposed
settlement they reach requires court approval to constitute a contract, because if the court does
not certify the class, a condition essential to the settlement fails to materialize, and the deal is
effectively canceled. In essence, the issue is not one of judicial approval, for the court ultimately
must approve every settlement. Rather, the key question is whether the lawyers should be able to
bargain without superintendence of the judge or be compelled to bargain under what could be the
court’s close superintendence. | A

In other words, it boiled down to the question of whether the rules should legitimate the
pre-filing settlement contracting process. He concluded that he was satisfied that there were good
reasons for permitting that process. The trial judge still must make a gestalt decision—based on
all the facts in each particular case—as to whether the particular class suit, as configured by the
lawyers, is on balance a good thing. He emphasized that the subject was multidimensional and
involved many variables. Accordingly, it just did not lend itself to an easy, definitive resolution in
a rule of procedure. ‘ .

 Professor Hazard added that some of the academics who had written to the committee had
misunderstood the rule and the significance of the (b)(3) requirements, which the advisory
committee had intended to be applicable in settlement class actions. They had also been
unrealistic in addressing what the real social alternatives would be to a settlement class in large,
continuing tort situations. He said that he was satisfied that the asbestos cases, for example, had
reached the point where settlement was the only sensible way to deal with them.

He argued that the key question in Georgine should have been whether the proposed
settlement was on balance a good thing. He regretted that the opinion had not been more explicit
in acknowledging that issue. o

Mr. Schreiber said that he approved of the proposed change in subdivision (c). It would
replace the current requirement that the court make a decision as to whether the class action
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should be maintained “as soon as practicable” with a requirement that the court make the decision
“when practicable.” He pointed out that the change would reflect current reality, since most cases

are not certified within 60 or 90 days. .

Judge Easterbrook said that the proposed Changgé in subdivision (€), requiring a hearing on
dismissal or compromise of a class action, was fine in principle. He questioned, though, whether
a hearing is necessary when there is no opposition to the dismissal or compromise. - He suggested
that the advisory committee might want to consider substituting the words “opportunity fora - |
hearing.” Judge Higginbotham responded that the suggestion would be taken into account by the
advisory committee. S

Mr. Schreiber asked why class certification decisions warranted an interlocutory appeal
when: (1) other types of equally important matters cannot be appealed, and (2) the courts of
appeals were overburdened. He doubted whether a special exception was needed for class
actions. - Judge Higginbotham responded that the advisory committee was of the view that class
actions as.a matter of policy did in fact warrant a special path, at least to the extent that a party
could reﬁl;;estﬁ‘lgavg to appeal a certification decision. He concluded that the courts of appeals
would have little difficulty in distinguishing between those matters that warrant an interlocutory
appeal and those that do not.

Judge Higginbotham pointed out that class action certification issues had come before the
appellate courts only in mandamus cases. The proposed new Rule 23(f) would recognize reality
and authorize a discretionary, interlocutory appeal, rather than force the appellate courts to
continue relying on the extraordinary writ. “

Mr. Sundberg strongly supported the interlocutory appeal provision. He said that
experience in the Florida state courts—where there is an interlocutory appeal as of right from a
certification decision—had demonstrated that these appeals had not created caseload burdens for
the appellate courts. Moreover, the proposed interlocutory appeal would be purely discretionary,
and it was clearly preferable to having the appellate courts stretch to use the mandamus remedy.

Judge Higginbotham added that the advisory committee had not addressed a number of
other issues in the proposed amendments because it had concluded that they should continue to be
developed through decisional law. Prqfeésor,Hazard added that the advisory committee had been
wise in deciding not to address the issue of firture claims in the proposal. - o |

Judge Stotler called for the vot§ on sg:nding the proposed éxhendments to Rule 23 out for
public comment, with a citation or two added to the committee note. The committee voted
without objection to approve the proposed amendments for publication.

Mr. Schreiber fequested 'ghat the members of the ‘advi‘sozf'y commlttee be given a report of
the standing committee’s discussions regarding the Rule 23 proposal. He said that the members
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had raised serious concerns that needed careful examination. Judge Stotler asked Mr. McCabe to
provide an detailed record of these concerns for consideration by the advisory committee.

Informational Items

FED.R.CIV.P. 26

The advisory committee had decided not to seek Judicial Conference approval of
proposed amendments to Rule 26(c), governing protective orders. Rather, it had concluded that
Rule 26(c) should be held for further consideration as part of a new project to study the general
scope of discovery authorized by Rule 26(b)(1) and the scope of document discovery under Rules
34 and 45.

Judge Higginbotham pointed out that at one time the standards for document discovery
had been more stringent than those for oral discovery, in that they required a showing of good
cause. He stated that members of the bar had expressed strong sentiments to the advisory
committee that the linkage of the two kinds of discovery had caused problems and should be
reconsidered. He added that the issue would be considered at the next meeting of the advisory
committee. \ " |

_ Judge Higginbotham reported that the March 1997 meeting of the advisory committee
would be held in conjunction with a national conference of lawyers, judges, and professors to
discuss the final study and report required under the Civil Justice Reform Act of 1990. He noted
that the conference would be sponsored by RAND and the American Bar Association, and it
should prove to be very useful for the rules process. ‘

He also reported that the American College of Trial Lawyers and the Litigation Section of
the American Bar Association, among others, had appointed Liaisons who attend the meetings of
the advisory committee and provide constructive comments on rules issues. |

FED.R.CIV.P. 47

As noted in the report of the Advisory Committee on Criminal Rules, both the criminal
and civil advisory committees had concluded that consideration of the proposed amendments to
FED.R.CIV.P. 47(a) and FED R.CRIM.P. 24(a), requiring attorney participation in voir dire, should
be postponed in favor of efforts to encourage mutual education between bench and bar on the
values of lawyer participation in the voir dire examination of prospective jurors.

REPORT OF THE ADVISORY COMMITTEE ON EVIDENCE RULES

Judge Winter presented the report of the advisory committee, as set forth in his
memorandum and attachments of May 15, 1996. (Agenda Item 9)
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Amendments for Judicial Conference Approval
F.R.EVID. 407

Professor Berger explained that the proposed amendment would make two changes in the
rule, both of which would reflect the decisional law in effect in most circuits. First, the advisory
committee would extend the subsequent remedial measures rule explicitly to cover product
liability cases. Second, the committee would make it clear that the rule applied only to remedial
measures taken after occurrence of the event producing the injury or harm. The committee had
not accepted a recommendation made by several commentators that the rule also apply to
remedial measures taken after manufacture of the product, but before occurrence of the event.

Judge Winter stated that the proposed amendments had been more controversial than
anticipated. - Professor Berger added that the objections raised to the proposal during the public
comment period had been directed only to the timing of the remedial measures. No objections
had been voiced to extending the rule explicitly to products liability cases.

The committee voted without objection to app;'ove the proposed amendments and
send them to the Judicial Conference.

FREVD. 801

Judge Wmter stated that the proposed amendment to Rule 801(d)(2) restated the Supreme
Court’s ruling'in Boul_']azly v. United States that a court must consider the contents of a
coconspirator’s statement in determxmng the existence of the conspiracy and the participation of
the person against whom the statement is used. The amendment would also provide that the
statement of the coconspirator, alone would not be sufficient to establish the existence of the
conspiracy. The court would have to consxder other evidence and the clrcumstances surrounding
the statement. Judge Winter stated that this result was implied in Bourjaily, but the advisory
committee had thought it wise to address the matter explicitly in the rule.. He added that the
amendment would also extend the reasoning to cover statements offered under subparagraphs (C)
and (D) of the rule.

The commlttee voted ‘Wlthout objectmn to approve the proposed amendments and
send them to the Judicial Conference.

F.REVID. 803, 804, and 807

Judge Winter stated that Rule 803(24) and Rule 804(b)(5) would be transferred to
proposed new Rule 807. Relocation of the residual exceptions to the hearsay rule would facilitate
possible future additions to ques 803 and 804.
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between the Department of Justice and the states over the power to regulate the conduct of
government attorneys in certain matters.

Professor Coquillette reported that he had presented seven options for addressing attorney
conduct in the federal co including:

1.

Promulgate a upiiform federal rule or rules, through the Rules Enabling Act
process, ¥hat would establish a single code governing professional conduct in
every federal district court.

Professor Coquillette reported that this option had attracted no support.
Do npthing at all.

Professor Coquillette stated that this option had received almost no support.
Rather, there was a sense among the participants that some action should be taken
with regard to attorney conduct rules. Ms. Gorelick added, however, that the
Department of Justice would prefer to have no action taken rather than have rules
promulgated that would adversely impact government lawyers.

Promulgate a uniform federal rule, through the Rules Enabling Act process, that
would adopt as the standard for attorney conduct in a federal district court the
standards adopted by the highest court of the state in which the federal district is
located.

Professor Coquillette stated that three participants in an informal straw vote had
favored this option, with the understanding that a federal district court could not
opt out of a specific state rule of attorney conduct. On the other hand, four
participants had supported this option as long as it explicitly authonzed the district
court to opt out of specific state rules. -

Professor Coquillette emphasized that all participants favored “dynamic
conformity” with state law, that is, the federal court would conform to state law as
it is amended from time to time.

Prepare a model rule on attorney conduct that would be adopted by the individual
district courts on a voluntary district-by-district basis.

Professor Coquillette reported that five participants had favored this option. He
noted that they had found the alternative attractive in large part because it could be
accomplished relatively quickly and would not involve either the Rules Enabling
Act process or the Congress.
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5. Promulgate uniform federal rules addressing a limited number of important
matters that arise frequently and involve the heart of the litigation process, such
as conflicts of interest or lawyers serving as witnesses. By default, all other
conduct matters would be governed by state law.

Professor C@uﬂletté r,epérted that thlS option had been endorsed by five
participants. | ‘

6. Promulgate only a uniform federal rule on choice of law.
Professor Coquillette reported that this option had received no support.

7. Promulgate a uniform federal default rule providing that if a district court did not
adopt a local rule on attorney conduct, state rules of conduct would apply.

Professor Cociuillette reported that this option had been supported by one
participant.

Professor Coquillette reported that he had asked the special study conference for guidance
as to what course of action they might want to recommend to the rules committee. In response,
the participants, by an 11-5 straw vote, recommended that he draft a model local rule on attorney
conduct for the district courts. The rule might be generally similar to one approved in 1978 by
the Court Administration Committee of the Judicial Conference, specifying that aftorney conduct
in each federal district should be governed by the rules of the state in which the district is located,

except to the extent that the district court chooses to promulgate a different local rule.

He stated that even those participants who favored a uniform federal rule on attorney
conduct saw no harm in starting with a model local rule. He further stated that a majority of the
special study conference was of the view that no action should be taken to draft uniform rules
under the Rules Enabling Act, especially while delicate negotiations were continuing between the
Department of Justice and the Conference of Chief Justices. \

Professor Coquillette added that the members of the special study conference had asked
that he and the Federal Judicial Center gather empirical data on: (1) experience in those districts
that had adopted the 1978 model rule, (2) experience in those federal courts that handle attorney
discipline matters directly, rather than refer them over the state authorities, (3) experience with
attorney discipline in the courts of appeals under FEDR.APP.P. 46, and (4) applicable federal
decisional law involving discipline of attorneys. Professor Coquillette stated that he would also
try to distinguish the bankruptcy cases in his decisional law search. ‘
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Chief Justice Veasey suggested that another option would be defer taking any action at all,
at least as long as the negotiations between the Department of Justice and the state chief justices

‘were continuing. Several other committee members agreed, and Judge Stotler suggested that the

reporter proceed with the suggested research, draft a model rule, and have it available at the next
meeting without making specific recommendations to the committee.

REPORT OF THE STYLE SUBCOMMITTEE

Judge Parker stated that the restyling efforts of the subcommittee would be confined to
the Federal Rules of Appellate Procedure until completion of the comprehensive project to restyle
those rules. He offered the continuing services of the style subcommittee and Mr. Garner to the
advisory committees and their reporters to assist in drafting and editing proposed amendments to
the rules. He also advised that copies of the Guidelines for Drafting and Editing Court Rules had
been sent by the Administrative Office to every federal judge, court executive, and member of
Congress. | o o | :

At several points during the meeting, members expressed concern over a tendency by the
committee to spend substantial time during its meetings in redrafting the language of proposed
amendments and committee notes, inchiding amendments and notes that had not yet been
published. Some members expressed the view that it was appropriate for the standing committee
to resolve drafting problems, style defects, and inconsistencies in terminology before rules are
published for comment. Others, though, voiced the contrary opinion that drafting issues should
be deferred for consideration by the advisory committee following the public comment process.

The members reached a consensus that drafting problems ideally should be resolved by the
advisory committee before a rule amendment or committee note is submitted to the standing
committee for authority to publish. They agreed that: (1) any member who has a concern with
particular language in a proposed amendment or note should raise the concern immediately with
the chair or reporter of the appropriate advisory committee in time for it to be resolved in advance
of the standing committee meeting, and (2) whenever possible, the advisory committees should
seck the advice of the style subcommittee and its consultant before submitting proposed
amendments to the standing committee.

LONG RANGE PLANNING

Professor Coquillette reported that the Long Range Planning Subcommittee’s Self~Study
of Federal Judicial Rulemaking had been extremely valuable and was being implemented in many
different ways. He said that several of the recommendations in the study had been brought to the
attention of the Chief Justice at a meeting in December 1995, and several others lay within the
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special authority of the chair of the committee. All in all, 13 of the study’s 16 recommendations
had been unplemented already or requlred no further action.

“Two of the remaining three recommendatlons addressed the i issue of creating local options
in the natlona.l rules. The final. recommendatlon called for a change to a two-year cycle as the
norm for the rulemaking process. These recommendations would be taken into account by the
standing committee and the adwsory comxmttees on an ongomg basis.

Judge Stotler noted that the Long Range Planmng Subcommlttee had been discharged,
and she stated that the committee had. Rﬁctally received the subcommittee’s report and would
publishit. She then thanked the subco‘ *ttee fori its efforts and accomphshments She advised
that she would write to personally than feééor Thomas Baker, ‘who was the primary author of

the study

BT

Judge Stotler reported that the next meeting of the committee would be held on
Wednesday through Friday, June 8-10 1997, in Tucson, Arizona.

She further reported that the summer 1997 meeting will be held on Wednesday through
Friday, June 18-20, in Washmgton, D. C

“‘
s

Respectfully submitted,

Peter G. McCabe
Secretary
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MEMO TO: Members, Criminal Rules Advisory Committee
FROM: Dave Schlueter, Reporter
RE: Possible Amendments to Rule 11
DATE: September 6, 1996
A number of items on the Committee’s agenda focus on possible amendments to
Rule 11. If the Committee decides to propose amendments to Rule 11, I will prepare the

draft and Committee Note for the Spring meeting.

I am attaching a copy of Rule 11, as it now appears. I have added line numbers for
easier reference and Committee discussion.
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Rule 11. Pleas
(a) ALTERNATIVES.
) In General.‘ A defendant may plead not guilty,
guilty, or nolo contendere. If a defendant refuses to plead or if a
defendant corporation fails to appear, the court shall enter a plea of
not guilty.
(2) Conditional Pleas. With the approval of the
court and the consent of the government, a defendant may enter a
conditional plea of guilty or nolo contendere, reserving in writing
the right, on appeal from the judgment, to review of the adverse
determination of any specified pretrial motion. A defendant who
prevails on appeal shall be allowed to withdraw the plea.
(b) NOLO CONTENDERE. A defendant may plead nolo
contendere only with the consent of the court. Such a p;ea shall be
accepted by the court only after due consideration of tfjle views of

the parties and the interest of the public in the effective
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administration of justice.

(c) ADVICE TO DEFENDANT. Before accepting a plea
of guilty or nolo contendere, the court must address the defendant
personally in open court and inform the defendant of, and determine
that the defendant understands, the following:

(1) the nature of the charge to which the plea is
offered, the mandatory minimum penalty provided by law, if any,
and the maximum possible penalty provided by law, including the
effect of any special parole or supervised release term, the fact that
the court is required to consider any applicable sentencing
guidelines but may depart from those guidelines under some
circumstances, and, when applicable, that the court may also order
the defendant to make restitution to any victim of the offense; and

(2) if the defendant is not represented by an
attorney, that the defendant has the right to be represented by an

attorney at every stage of the proceeding and, if necessary, one will
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be appointed to represent the defendant; and

(3) that the defendant has the right to plead not
guilty or to persist in that plea if it has already been made, the right
to be tried by a jury and at that trial the right to the assistance of
counsel, the right to confront and cross-examine adverse witnesses,
and the right against compelled self- incrimination; and

(4) that if a plea of guilty or nolo contendere is
accepted by the court there will not be a further trial of any kind, so
that by pleading guilty or nolo contendere the defendant waives the
right to a trial, and

(5) if the court intends to question the defendant
under oath, on the record, and in the presence of counsel about the
offense to which the defendant has pleaded, that the defendant's
answers may later be used against the defendant in a prosecution
for perjury or false statement.

(d) INSURING THAT THE PLEA IS VOLUNTARY.
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The court shall not accept a plea of guilty or nolo contendere
without first, by addressing the defendant personally in open court,
determining that the plea is voluntary and not the result of force or
threats or of promises apart from a plea agreement. The court shall
also inquire as to whether the defendant's willingness to plead guilty
or nolo contendere results from prior discussions between the
attorney for the government and the defendant or the defendant's
attorney.
(e) PLEA AGREEMENT PROCEDURE.

(1) In General. The attomey for the government
and the attorney for the defendant or the defendant when acting pro
se may engage in discussions with a view toward reaching an
agreement that, upon the entering of a plea of guilty or nolo
contendere to a charged offense or to a lesser or related offense, the
attorney for the government will do any of the following:

(A) move for dismissal of other charges; or
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(B) make a recommendation, or agree not to
oppose the defendant's request, for a particular sentence, with the
understanding that such recommendation or request shall not be
binding upon the court; or

(C) agree that a specific sentence is. the
appropriate disposition of the case.

The court shall not participate in any such discussions.

(2) Notice of Such Agreement. 1f a plea agreement
has been reached by the parties, the court shall, on the record,
require the disclosure of the agreement in open court or, on a
showing of good cause, in camera, at the time the plea is offered. If
the agreement is of the type specified in subdivision (e)(1)(A) or
(C), the court may accept or reject the agreement, or may defer its
decision as to the acceptance or rejection until there has been an
opportunity t0- consider the presentence report. If the agreement is

of the type spéciﬁed in subdivision (e)(1)(B), the court shall advise
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thg defendant that if the court does not accept the recommendation
or request the defendant nevertheless has no right to withdraw the
plea.

(3) Acceptance of a Plea Agreement. If the court
accepts the plea agreement, the court shall inform the defendant
that it will embody in the judgment and sentence the disposition
provided for in the plea agreement.

(4) Rejection of a Plea Agreement. If the court
rejects the plea agreement, the court shall, on the record, inform the
parties of this fact, advise the defendant personally in open court or,
on a showing of good cause, in camera, that the court is not bound
by the plea agreement, afford the defendant the opportunity to then
withdraw the plea, and advise the defendant that if the defendant
persists in a guilty plea or plea of nolo contendere the disposition of
the case may be less favorable to the defendant than that

contemplated by the plea agreement.
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(5) Time of Plea Agreement Procedure. Except for
good cause shown, notification to the court of the existence of a
plea agreement shall be given at the arraignment or at such other
time, prior to trial, as may be fixed by the court.
(6) Inadmissibility of Pleas, Plea Discussions, and
Related Statements.  Except as otherwise provided in this
paragraph, evidence of the following is not, in any civil or criminal
proceeding, admissible against the defendant who made the plea or
was a participant in the plea discussions:
(A) a plea of guilty which was later
withdrawn;
(B) a plea of nolo contendere;
(C) any statement made in the course of any
proceedings under this rule regarding either of the foregoing pleas;
or

(D) any statement made in the course of plea
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discussions with an attorney for the government which do not result
in a plea of guilty or which result in a plea of guilty later withdrawn.

However, such a statement is admissible (i) in any
proceeding wherein another statement made in the course of the
same plea or plea discussions has been introduced and the statement
ought in fairness be considered contemporaneously with it, or (i) in
a criminal proceeding for perjury or false statement if the statement
was made by the defendant under oath, on the record, and in the
presence of counsel.

() DETERMINING ACCURACY OF PLEA.
Notwithstanding the acceptance of a plea of guilty, the court should
not enter a judgment upon such plea without making such inquiry
as shall satisfy it that there is a factual basis for the plea.

(g2) RECORD OF PROCEEDINGS. A verbatim record of
the proceedings at which the defendant enters a plea shall be made
and, if there is a plea of guilty or nolo contendere, the record shall

include, without limitation, the court's advice to the defendant, the
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inquiry into the voluntariness of the plea including any plea

agreement, and the inquiry into the accuracy of a guilty plea.
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MEMO TO: Members, Criminal Rules Advisory Committee
FROM: Professor David A. Schlueter, Reporter
RE: Rule 11(e); Report of Subcommittee

DATE: September 4, 1996

At the Committee’s April 1996 meeting in Washington, D.C., a subcommittee
chaired by Judge Marovich (Members: Mr. Pauley, Mr. Martin & Professor Stith),
reported on the question of whether a trial court might be able to participate in plea
discussions, notwithstanding the provisions of Rule 11(e). That inquiry had been
prompted by a practice in the Southern District of California, which has since been
discontinued. The subcommittee’s written report was included in the agenda book for the

April 1996 meeting.

During the Committee’s discussions, however, the view was expressed that
perhaps some attention should be given to the possible impact of the sentencing guidelines
on plea agreements and the question of whether the court should, or could, be bound by
an agreement incorporating the guidelines. Judge Jensen asked the subcommittee to
continue its discussions of those points and any other related issues.

Attached is correspondence between the members of that subcommittee, which
will present an oral report at the Committee’s October meeting.

Also attached is a copy of a letter appearing in the Federal Sentencing Reporter
which offers a summary of a survey taken of probation officers regarding the sentencing
guidelines and pretrial agreements. Finally, I am attaching a copy of United States v.
Aguilar, 884 F Supp. 88 (E.D. New York)(Weinstein, J.) which addresses sentencing -
guidelines vis a vis plea agreements.

This agenda item is one of several dealing with potential amendments to Rule 11.
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July 22, 1996

Roger A. Pauley
Henry A. Martin
Professor Kate Stith

Dear Colleagues:

summer is rolling right along after a very late start in
Chicageland. We have recently been hit by more rain in a short
time than even Koah could handle.

In the meantime, our Octocbher Rules Comnittee meeting
approaches, and we were appeinted as a sub-committee to consider if
there is a way to decide guideline issues under the existing Rules
of Criminal Procedure prior to the defendant’s decision to go to
trial or plead guilty. I suppose you could consider this a
procedure that would effectively be a criminal motion for summary

judgment.

Assuming that such a procedure is not available under the
rules, our next decizion is to decide whether to leave well enough
alone or whether we should suggest some procedure that would pernit
the practice. 0f course, we could conclude that such a procedure
would be more of a hindrance than a benefit.

In any event, I need your input on the subject, and an early
response would be appreciated.

Sincerely yours,

George M. Marovich
United States District Judge




oy 0 G0 L (@ (3 0 Ly 09 (ea L O g o g o 4 2 L3



- SEP— b-36 THU 1U:bU
{m ) r.li
it
. U. S. Department of Justice
L
Criminal Division

1=

g—w

z Waghingon, D.C. ;0530

.

L' July 29, 1996

e

i
o Honorable George M. Marovich

- United States District Judge
;“ tnited States District Court
L 219 _South Dearhorn Street
Chicago, Illinois 60604

Ej Dear Judge Marcvich:
‘ relating

This is in reply to your letter of July 22, 1996,
ot to the mission of the aubcommittee to which we were
L‘ congider whether there is a way, Or if not whether one

provided under the Federal Rules of Crimina
gquidelines issues in advance of trial or plea.

appointed to

should be

1 Procedure, to decide

AT :
) ; In informal . consultation with others within the Department
~ of Justice we have given this matter considerable thought. OCur
Fal preliminary conclugion is that the problew, if any, is not such
\ as to warrant a rules amendment that might affect the system in
o major and unforeseeable respects, From our perspective, it doesa
not appear the Sentencing Guidelines have created impediments to
e guilty pleas. Indeed, guilty pleas have increased since the
LW Guidelines have become effective. We do not doubt that there are
some few additional defendants who might plead guilty if they
1 determination (favorable to them)

were able tc obtain a pretria
of a guidelines issue.® However, creating a mechan
such a determination cou
bulk of defendants, who would have
to take advantage of the same mechanism,
burdening the courts.

ism

™3

That said, we would no
consider the desirability of a Ru

agreeing to a specific sentence,
range or to the

gentencing factor,
be binding on the courts if accepted.

lsome others might be motivated to go to trial,
the determination was unfavorable.

[ T e A o S S A |

by which

1d be secured would likely cause the vast
pleaded guilty in any event,
thereby needlessly

t be averse to having the Subcommittee
1e 11 amendment to create a Lype

of 11{e) {1} (C) plea under which the parties, although not
could agree to a sentencing

applicability of a particular guideline,
or peolicy statement, and which agreement would
Currently, stipulations in

however, if
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her on the courts oOr the

plea agreements are not binding eit
United States v. Hagher, 994

parties. See Guidelines § 6B1.4{(d};
F.2d4 1467, 1475-6 {10th cir. 1993). Although the result in
Waguexy -- allowing the defendant to appeal as njncorrect® the
application of a guideline to which he had agreed in a plea
stipulation -- could he prevented in many cases by the
government’s insigting on a waiver of the right to appeal as part
of the plea agreement, no device of which are aware could prevent
the trial court from accepting the plea yet not following the
stipulation. A nevw type of plea ander which the parties could
bind the court to accept the stipulation if it accepted the
agreement might cause some defendamtsg not now willing to plead
guilty to do so. Fox example, Rule 1”1@)(1}(0x‘might be amended

to read: P ‘

" (Cc) agree that a specific sentence O sentenging rande
is the appropriate disposition of the case, 2 ~that a
articular sentepcin ideline, sgentencing factor r

policy sgtatement is applicable to thé‘gasgf“ {proposed new

matter underscored) .

pleage understand that at this peoint this gsuggestion has not
been approved within the Department and is merely put forth for
purposes of discuseion. 'On that. basgig, we would be interesgted in
learning the reaction of yourself and the other Subcommittee
members. We look forward to geeing you in October.

si@cérely; /\)
ﬁg:ruh. ;auleY %
.‘x ﬁﬁﬂﬂ%d<gé%42€%532{

B ances‘Harkenrider

A

co: Professor Kate Stith
Henry A. Martin, Esquire

1
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Office of the Federal Pablic Defender
Middte District of Tennesses
10 Dyoudway, Suite 200
NashvBlo, Tenneyos 372033305

Hewry A Marin Tele No. GIS-TE6.5047
FAT 615-7365265

Xonalgr L. Caxny

Thaenre W, Wotson

Jends T, Lonakan

CapR X Alpert

ot ot July 28, 1998
Avviorans Fadarsl Pudiic Dyftodiny

The Honorable George M. Marovich
Unilsd States District Judge

United States Diglrict Court
Northarn Digtrict of lilinois

219 Scouth Dearborn Straat
Chicago, I 80604

Dear Judge Marovich:

Thariks Tor your lettar of July 22, Unforkinately, | was ot of {own and did not
receive it unti my retum foday. 1 must also thank you for reminding me of our
Subcommitiee's project. emmmmmwmmwmmmm
net even had a chance yet to review my notas of that mesting.

involved are two. First, the Rules as currently

My initial thoughts an the questions
written neither facilitate nor prohibit some prefrial of pro-plea detennination of guidellnes
issues. | aay that based not upon any careful, studious analysis of the Rules, but on

aneedatal information from other defenders who have obtained predisposition resolution
of ot least some guideline faclors. However, tothe extert His happens, R s coviously mora
mmmmmwwmdmgnﬁﬂsmdm irvolved than it is the product of the
Rules. Second, it ocours to me that if we address only whether Rule 11 shouid be
amended to afiow {encourage? facliRate?) predisposition sentencing lssuo rosolution
withaut fooking at other areas of the Rule sffectad by quidaiine sertancing practices, wo
runt the fisk of piscameal or patchwark rulemaking. Whide wo might lock et some
amandmert to Rule 11, starting with Roger's an< Mary’s suggestion, since that was what
our Subcomralites was askad to do, might we not suggestto the full Committee a more
comprehensive analysis of the existing Rules Yo account for the shanges wroughl by

guideling serrencing?

tn spite of thesa intial comments, since | am on the Committee 33 an institulional
represantative, | would like an opporbanity 1o get some feedback from othver defenders o
meke me @ marc ciective member of ouf Bubcommities. With your indulgence, twould
like & woek or twa o salieh thoughts of other dafandara via our intamet e-meall network.
can then report badk ta our Subcommiltes as fo whether thera Is ony Consangus among
the federal defender community about whers to go on fhis issue.

=_arel (o faox the axsbumes of counsel Ror ki defiree” mqwmmmn
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Tha Honorable George M. Marovich
Page2’
July 28, 1696

Menry A Martin

HAM:drh

Vig Fax Paviey, Evct

ce:  Roger A Fauiey,
Mary Frances Harkenrider, Esq.
Professor Kate Stith
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July 30, 1896

Roger Pauley

Henry Martin
professor Kate gtith

BY Facs inile

Dear Colleagues:

280th from Roger Pauley and Henry

I received a fax on July
peen forwarded to our other

Martin and copies of same have
comnittee members.

1 aw inclined to share Roger’s thinking about cur project. I

do not see the Sentencing Guidelines as being an impediment to
guilty pleas. In reviewing our court data for the past year, I see
that 81.5% of the total number of defendants charged in 1935 (6394
cut of 902) entered guilty pleas. Tt is my opinion, supported by
no empirical data vhatever, that defendants and their counsel have
come to recognize that the guidelines axe & fact of life regardless
of how they may be despised, and there are advantages to be galned
by pleading guilty early om, particularly if you know that the

Goveranment can prove itz case.

I agree that a procedure to obtain pretrial determination of
a guideline issue may result in a few additional pleas, but I can
sea where a great many defendants might avail themselves of the
procedure and we may be snifting the determination of guideline

issues pretrial rather than at sentencing where we have the benefit
of a complete pre-sentence jnvestigation report. Therefore, I am
not sure that we will achieve our goal of facilitating pleas

without paying too high a price.
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Rogey Pauley
Henxy Martin
Professor Kate Stith

Page 2

However, efficiency is
another. It seens that the defendant _has a rlg

of punistment he i=s facing.

the 7th Circuit, the voluntariness of some gu

the subject of scrutiny and 8 been set aside as

involuntary wvhere dafendants wer

iwpact of supervised release on the issus of maximum possible
The rationale is that a plea cannot be

punishment, as an exanple.
voluntary if the wknowing" prong is not satisfied.

For that reason, I find Roger’s suggestion (as non-committal
¢) plea to be

as it may be)} to create a new type of 1l(e) (1) (
appealing. coupled with an appeal walver, it seens to promote the
the same time reducing the amwount of

desired certainty while at ;
appeals. I alsoc agree with Hepry that the full committee might
want to do a more. comprehensive analysis of Rule 1l.

committee members

T would appreciate the thoughts of all the
position from the

andé would hope that we could get'a more definite
We who are familiar with the

Justice Department on this matter.
rule making process have come to appreciate the great welght that
the Department’s opinions have on the final, decicsion.

‘ sincerely ,

George M. Marovich .
tUnited States pistrict Judge

mwm
enclosures

P.8. My new fax number ig: 312-408-5141
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Yale Law School

KATE STITH
Professor of Law

Hon, George Marovich July 31, 1996
Henry Martin
Roger Pauly By Mail

Dear Colleagues,

I regret that due to my absence from my office, I did not read your faxed letters unti}
yesterday. My tentative bottom-line is [A] interest in Roger’s proposed amendment to Rule
11{e)(I)(C), with an imaportant additional amendment; and [B] interest in Henry's suggestion
that Rule 11 be reviewed more coraprehensively.

A. Rule 11(e)

Let me review our short histoty. The case that brought us together, United States v.
Haorris, 70 F.3d 1001 (8th Cir. 1995), seems to have been erroneous in its interpretation of Rule
11{e}(4). Shortly after our meeting, I reviewed the history of that provision including all
Conmmittee Notes to amendments since 1974. It was clear enough to me that subsection (€)(4) of
Rule 11 was intended to relate only to pless under subsection {(e)(IXC) insofar as these pleas-are

Wﬂdm pleas under (e)(1)(A) insofar as these pleas are premised

15THissal of other charges.

But the cowrt in Herri,

o = LA g g that stipulade to
sentencing facts or caloulations under the Guidelines. This reading would bi tencing judges
to-Guideline g, ents eve; lea agreement states that the judge is not bound.

oger’s idea of explicitly recognizing the existence of Guideline-agreements as a form oF
(X1XC) plea—where the parties and the judge recognize that the judge is bound—makes a great
deal of sense, Certainly it is better than the Horris approach of binding the judge even though it
is not a (&)(1XC) plea. To completely undo the confusion cansed by (and evidenced by) Harris,

we must make clear in our Committee Note that an (&} 1)(C) plea is the onfywaytobindthe
seﬁeﬁgi_ng court to the terms of a Guide]ine—bargai'g:

PO, BOX 208215, NEW HAVEN, CONNECTICUT Q6520-8215 « TELEPHONT 203 432-4835 - FAUSIMILE 203 432-1148
COURIER ARDDRLSS 127 WALL $TREBT, NEW HAVEN, CONNRCTICUT [1-3331
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I do not see the issne raised by Harris as having much to do with the incidence of guilty
pleas. Rather, the problem with Harvis, from my perspective at least, is that it would upset the
relative balance of authority over federal septences. If Guideline-agreements always bind the
sentencing judge, then the Sentencing Comumission and sentencing judges would play a smaller
role, while defense attorneys and prosecutors would play a larger role than has historically been
the case in the federal courts, As you are aware, pleas under Rule 11{e)(1)(C) are not that

common-—though I gather they are becoming more common even without Roger’s proposed
change.

My concern with Roger’s proposal is that it is not complete. Ifit is the only amendment
to (e)(1), it could conceivably make binding Guideline-agreements a routine form of plea,
especially if government attomeys begin setting forth all Guideline-bargains as (e}(1}(C)
agreements. I would not relish giving sentencing judges even less authority over sentencing than
they presently have. 1 suppose, however, that judges can protect themselves by refusing to accept
a Guideline-agreement as an (€X1)(C) plea. Jr this regard, it would be important to make clear
that parties may submit agreemenis regarding Guideline facts and calculations ailso an (e)(1)(B)

plea. Thus, it seems to me that Roger’s proposed language should also be added o Rule 11
{eX1)}(B), as follows: ‘

“(B) make a recommendation, or agree not to opposé the defendant’s request, for
a particular sentence or sentencing range, or tha articular 8 ing guideling ‘
sentencing factor i :
at such recommendation. or request shall not be binding upon the court; or” (proposed
new matter underscored),

I think that if we were writing Rule 11(e) from scratch, we would probably word all of it a little
differently, to take better account of the Guidelines. But if we are going to stick with the present
structure of three types of pleas—(e)(1)(A), (€)(1)(B), and (£){1)(C)}—then Roger's amendment,
as supplemented by the additional amendment stated above, is constructive. It would be helpful
to sentencing judges, prosecutors, and defense attorneys if everybody understood when a
Guideline-bargain is (and is not) binding on the sentencing judge. The present situation is fraught
with ambiguity. .~ - o _ |

B. Rule 11 In Geperal

As to Rule 11 more generally, T am thinking along the same lines as Tudge Marovich.
The major problem I see with Rule 11 refates to notice—or, I should say, lack of notice, Those
defenise attorneys who do not understand the Guidelines too often find that a plea bargain that
involves, for instance, the dismissal of certain counts does their clients precious little good. As
the Second Circuit put it several years ago: .
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“TW]e are quite troubled by the escalating number of appeals from convictions based op
guilty pleas in which the appellant claims that he was unfairly surprised by the severity of
the sentence imposed wnder the Guidelings. In particular, we note the distressingly large
number of appeals involving defendants indicted for drug offenses who, at the time of
tendering their pleas, were apparently unaware of the quantity of drugs that could be
included in calculating their base offense levels,”

United States v. Pimentel, 932 F.2d 1029, 1033 (2d Cir. 1991). The court went on to urge more
“sentence bargaining” under the Guidelines. That is preaching to the converted, however. There

is no problem for those defendants whose attorneys understand Guideline bargaining; the
problem is for the other defendants.

It seemns to me that #his problem goes far beyond Harris. The findamental question is
how to take account of mandatory sentencing rujes in the charging and plea process, Ido not
think that our current rules—written as they were in an era of discrctionary sentencing and only
peripherally bandaged since then—do a very good job. The challenge is to come up with
amendments which are parsimonious and clear and neither prolong the process of Guideline
adjudication nor result in fewer guilty pleas. (I don’t think the Jast of these would be a problem

if greater notice were given the defendant, by the way; there could be some change in sentencing
outcomes, however.)

Let me know where we are,

Best,
-

Kate Stith
Professor of Law
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Criminal Division

U. S. Department of Justice

Washington, D.C. 20530

September 5, 1596

Honorable George Marovich
United States Digtrict Judge
United States District Court
212 South Dearborn Street
Chicago, Illinois 60604

Dear Judge Marcvich:

In regsponse to your letter of September 4, 1995, we also
would hope that the Subcommittee report would express support
for the Rule 11(e} (1) (C) amendment we suggested {and in that
regard, we have nc objection to the conforming amendment to
Rule 11{e) {1} (B} suggested by Professor Stith). To further
embellish our original proposal, we recommend -- for purposes of
parallelism and to underscore the difference between an (e}

{1) (B} agreement and an {e} (1) (C) agreement -- that ({e) (1) (C)
should end with the clause "with the understanding that the
agreement shall be binding on the court if the plea is accepted®
(in contradistincticn to (e} (1) (B} which ende with a similar
clause save for the inclusion of "not" after "ghall". Thus,
Rule 11(e) {1} {C} would read:

*(C) agree that a specific or gentencing range is
the appropriate disposition of the case, or that a

particular sentencing guideline, sentencing factor, or
policy statement is applicable to the case, with the )
‘understanding that the acreement shall be binding on
the court if the pleas is accepted. ({Proposed new

matter underlined) .

Ag Professor Stith noted in her letter, this
amendment would not confer any additiomnal power on the
parties as compared to the court, since judges remain
free to reject an (e) (1) {C} agreement for any reason,
or even without stating a reason.

As to the notion of a more comprehensive examination of
Rule 11, we are gomewhat uneasy about what this might entail. We
certainly have no problem with locking at any other amendments to
address the issues raised by United States v. _Harris, 70 F.3d
1001 {8th Cir. 19985) (the amendment we have proposed, however,
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indirectly addresses Harris by implying that only an (e} {1} {C)
agreement is binding on the court), but would not want to sign on
to the concept of an overall review of Rule 11 without some
further idea of perceived specific problem areas. To the extent
the Subcommittee, and the Committee, can identify and provide
sound solutions for recurring and important problems that have
arisen under Rule 11, we would prefer that such amendments move
forward promptly, without awaiting the results of a more gener-
alized and amorphous examination of the Rule.

Slncerely,

Roger A, Pauley <

Mary ces Harkenrlder

cc: Henry Martin, Esq.
Professor Kate Smith

T

7l

7

e

L

I

L

-
N

™ 77




[

3

S I

= O

&1 71y ™M

“«»J:%

r

1

{

30T

T

(1

™

Federal Sentencing Reporter: Vol §, No. 6, May / June 1996

303

FROBATION OFFICERS' SURVEY

PROBATION OFFICERS
ADVISORY GROUT SURVEY

The materials that follow grew out of @ meeting held by
the Sentencing Commission with its Probation Officers
Adzvisory Groug in Washington in Noverber 1995, The
Advisory Greup is chaived by Francesca D. Bowrun, Clief
United States Probation Offtcer for the District of
Massachnseits,

After opicing concerns lo the comumissioners at the
November meeting that "plea agreemenits do not always
represenmt the true facks of the case,” the Probation Officers
Advisory Group undertook to validate its perceptions by
carrying ot & nationtide survey of federal probation
offices and report back to the Commission. Ms. Bowman
pursied the survey in the ynsuing two months and sent the
results to Chairman Richard P, Conaboy and his colleague
ot fanuary 30, 1996. The transmitial letter, the suroey
summary, and a seleclion of written responses added by
probation officers when responding to the suroey, are
shown below. The editors of FSR reorganized and
conddensed the survey vesults for purposes of space and
clarity,

The Commissicm hos not yet formally responded to
these materiats. Ms. Bowman's reply on April 30, 1996, io
an individual letter from Commissioner Michael Goldsmith
is reprinted at page 342 infra.

PROBATION OFFICERS ADVISORY GROUP
to the United States Sentencing Commission

January 30, 1996

Honorable Richard P. Conaboy, Chairman
United States Sentencing Comamission
Thurgood Marshall Building

One Columbus Circle, NE

Suite 2-500, South Lobby

Washington, DC 20002-8002

Dear Judge Conaboy:

As promised, the Probation Officers Advisory
Group conducted a survey to attempt to validate
perception that the Group voiced at the fall meeting
in November—that is, that plea agreements do not
always represent the true facts of the case. Also, that
there is an increase in the lack of information coming
from the government for the probation officer to
present to the court, with the result that the court
cannot make a meaningful decision about accepting 2

plez agreement.

Method

plea agreements confain guideline caleulations. Even
if calentations were not e norm, we presumed that
respondents would teke guideline caleulations as a
proxy for stipulated facts,
We received responses from 85 disiricts. Each

district response is meant to represent a consensus for
that district. At first, it was my intention to provide
only z surmwiary of the comments. But as I compiied
the numbers and read through the comments, it
becamg apparent that where the particular question
did not quite fit the circumstance of the district, the
representatives wrote comments that told another
story. ‘Certain themes began to emerge and I have
therefore taken the liberty of including all the
comuments. The comuments of each district in each
Circuit are grouped under the Circuit and separated
by dash {(—}. Therefore, 2 comment that follows &
dash (—) represents the comment of one district
within the Circuit District comments often represent
a consensws among officers within the district. Itis
reported that some districks had so many differert
opinions within their district that a consensus was
difficult to come to. Conuments that merely mirrored
the percentage without further comment are not
inciuded. Inother words, if a district indicated that
100% of the time they prepamed the presentence
report, 1 did riot add the comment that said, “We
always prepare the presentence report.” There were
instances, however, when the percentages picked up
by the district did not mirror the comment, indicting
that the question was perhaps not properly asked.
Therefore, { $ubmit that the comments may help
provide a clearer picture of what the probation
officers believe- ‘

Emergent Issues
While T am hesitanit o draw sweeping conclu-
sions from this survey if ig safo to say that a few
patterns have emerged. Queston one shows that 39%
of the respondent districts employ plea agreements
that contain guideline calculations in 55% or more of
the cases. Questions three, four and five show that in
most districts the Probation Officer prepares the
Offense Conduct section of the presentence report
with information supplied by the government. While
respondents indicate that usually the government is
cooperative in supplying information, there are
notable exceptions when the govémment wants to
protect a plea agreement. This issue emerges more
cleatly at Question six. There we learn that only
18.5% of the respondent districts report that all
calculations set for in the agreement are supported by
accurate and complete offense facts in 80% or more of
the cases, while 39.5% teport that this occurs 50% or
less of the time. Finally, at Question nine, while 31%
of the respondent districts report that 80% or more of

In constructing the survey, we assumed that most ‘
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PROBATION OFFICERS' SURVEY

e tire the court weighs both sides of a dispute and
efers to'that which is most provable/accurate, the
rments make it clear that while courts do weigh

hen it is more favorable to the defendant than the
senterce . This ‘may indicate that courts, as
| as the parties, believe the guidelines dre too harsh.
" Cérmumetits show that thiere are many diverse

ays that the prosecutor and defense counsel can

narupulate | But it appears thatthe
prosecutor ontrols process. Furthermore, if there
s a policy in Washingon s t0 how the prosecutors

: HION
hould conduct themselves, it is not being imple-

menited uniformly in the 8 districts who responded
o this survey, | b “‘*“‘j bant "
This sutvey is admittedly an unscientific effort.

Nevertheless, the reactions from 85 districts bear a
doser look. Because there are many policy issues
raisedinmeophﬁmex‘przssedbytheofﬁce:s,l
st stress that the results of this survey mno way
represent the position of the Administrative Office;

represent only the opinions of officers who were

of the different practices employed arpund the

efforts to simplify, clarify and improve the guide-
lines. Asusual, we stand ready fo assist in any way
We car. s ‘

Sincerely,
Francesea D. Bowmar, Chair

nar of the Criminal Law Committee. These comments

We hope that this survey, in providing a picture

country, will provide a context for discussion in your ;
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er reached ARC. In any event, it is undis-
puted that ARC’s approval was never ob-
tained as required by the agreement.

Granted, this latter delinquency regarding
notice constitutes a breach of contract. Nev-
ertheless, jt is relevant to the conversion
claim because it prevented ARC from discov-
ering that its property was being utilized by
Willims, Hernandez and Rosales, and evis-
cerated its contractual right to pass upon the
suitability of those three individuals to partic-
ipate in its ticket sales program. Therefore,
the conversion, as well as the breach of con-
tract which is intertwined with that conver-
sion, are each a proximate cause of plaintiff’s
loss, and Fuksman was individually involved
in both. Accordingly, he, along with, the
corporatlon is liable to plaintiff for the result-
ing loss. The question then becomes, in what
amount.

Generally, “the proper measure of dam-
ages in an ‘action for conversion is the value
‘of the property that is, the amount required

. to replace the goods at the time and place of

the . . conversion by the wrongdoer, unless
speclal cxrcumstances require the adopuqn of
a dlfferent ‘measure of damages. . 23
N. YJ'wrzd, Conversion, § 66. Such “spec1a1
circumstances” ‘are present here for the di-
mensions of the loss occasioned by the con-
version of ARC’s blank ticket stock and air-
line vahc'latmn plates was readily foreséeable.
See genemlly id., § 73. Indeed; the items
theniselves are essentially devoid of intrinsic
worth. Their value—as Fuksman’s trial tes-
timony mdlcates he Well .inderstood-—is de-
rived from their ability to generate substan-
tial amount of revenue;via airline t1cket sales.
Under the- clrcumstaﬁces,‘ 'the $202; 877.64
loss ‘was: a: natural ' ! d prommate conse-
qu.ence of . defendants nversiori of ARC’s

property

CON CLUSION

Plamtlff havmg prevalled on its conversion
claim, its other causes of action seeking the
same relief will not be addressed Moreover,
plaintiffs claim for punitive damages is de-
nied because there is uhsufficient evidence as
to the attendant cn'cumstances of defendants’
conduct to support such 'an .award.

For the reasons above stated, plaintiff is
entitled to judgment against Inter Transit
Travel, Inc. and against Luis R. Fuksman for
$202,877.64, with interest and costs.

SO ORDERED.

W
o §m NUMBER SYSTEM
T

UNITED STATES of America
V.
Nicholas AGUIL'AR, Defendant.
No. 92 CR 1228 (JBW).

United States Distriet Court,
E.D. New York.

May 2,.1995.

:

Defendant was indicted for conspiring to
distribute cocaine, and Probation Depart-
ment argued that eourt should impose sen-
tence required under Guidelinés rather than
lesser sentence agreed to in plea negotiation.
The District Court, Weinstein, Senior Dis-
triet Judge, held that court could accept plea
agreement which called for defendant to be
sentenced outside of reqmrements of Sen-
tencing Guidelines.

Ordered accordingly.

1. Criminal Law 6==1241

In permitting sentence bargaining out-
side of Sentencing Guidelines, Sentencing
Commission explicitly rejected argument that
guidelines that fail to control and limit plea
agreements would leave untouched a loophole
large enough to undo good that sentencing
guidelines would bring. US. S G. § 6B1.2(0),
ps., 18 US.CA

2. Criminal L‘aw &273.1(2)

Court may accept or reject plea agree-
ment calling for specific sentence, but court
may not modify the agreement. USS.G.
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‘dant.

U.S. v. AGUILAR 89
Cite as 884 F.Supp. 88 (ED.NY. 1995)

.§ 6B1.2(c), p.s, 18- USC.A. Fed.Rules Cr.

Proc.Rule '11(e)3)(C), 18 U. S.C.A.

:3 Cnmmal Law &=2731(2)

Dlstnct court may aceept plea agree—
ment which calls for defendant to be’ sen-
tenced outside of requirements of Sentencing
Guidelines. © 'US.S.G.' § 6B12(c), ps., 18
U.S.CA; ~Fed.Ru1es ,‘ Cr.Proc.Rule
11(e)(1XC), 18 USCA.

Brian Moriarty, U.S. Atty.’s Ofﬁce, Brook-
lyn, NY, for US. :

Robert Wolf, New City City, for defen-

Memorandum and Order

" WEINSTEIN, Senior District Judge.

This case concerns one of a large class of
federal criminal prosecutions to which the
Guidelines do not, as a practical matter, ap-
ply—those disposed of by plea agreement
under Federal Rule of Criminal Procedure
11(e)(1)(C): For an-earlier view of this case,
see United States v. Mosquera, 813 F.Supp.
962 (E.D.N.Y.1993) (describing procedures
for multi-defendant prosecution).

L FACTS

The defendant was indicted for conspiring
to distribute cocaine in violation of 21 U.S.C.
§§ 846 and 841(a)(1). According to the gov-
ernment, he headed a- 600—k110 d:stnbutlon
network.

In accordance with a global‘ plea agree-
ment covering twelve of sixteen defendants,
Aguilar pled guilty to a single conspiracy
count. The agreement stated:

Pursuant to Rule 11(e)AXC) of the Feder-

al Rules of Criminal Procedure, the Office

[of the United States Attorney] and the

defendant agree that a specific sentence of

188 months is the appropriate disposition

of [Agmlar’s] case. i
Plea Agreement at 2 (August: 13 1993).

Without this arrangement, the defendant’s
Guidelines sentence would "have been 360
months in prison. In its presentence report,
the Probation Department recommended
that the court impose that term. Although

noting that an agreement had been reached
“[plursuant to Rule 11(e)(1)(C),” Presentence
Report -at 8 (Oct. 6, 1993), the Department
stated:

[TThe Probauon Department’s independent
. mvestlgauon and guideline calculations
y1eld a. guldehne imprisonment’ range of
. 1360 months to life. . Assuming. the aceuracy

.of our gmdehne computatlons, ‘the Court

can: only zmpose a sentence. of 188 months

‘ ma, a downward depm'ture However,

emphas;s added) Thus 4 nthe view of
n Depaxtment, the agreement
ot eable as mcompatible w1th the
Guldehnes‘" R NIV PRRTOY

IL LAW

A. The Guldelmes

Support for -the Probatmn Department’s
pds"ltmn—that the sentence must fall witliin
the othermse—apphcable Guidelines range—is

\found in Ggldehnes § 6B1. 2(c) That section

prov:ldes

ﬂi

In the case of a plea agreement that in-
xcludes 2 specific sentence, the court may

aceept the agreement if the court is sains—
. ﬁed either that

(1) the agreed seni;ence is Wlthm the appli-
i ucable guidelines range; ¢6r °

‘ (2) the ‘agreed sentence departs from the
apphcable gmdehnes range for justifiable
“reasons i

The conmlentary to this sectlon goes on to
deﬁne %Justlﬁable reasons” as those reasons
that Would support a departure under the
Gmdelmes See Gmdelmes Manual Nov. 1,
1994) § 6B1.2, at 322 (Commentary) (deﬁn-

g usuﬁable reasons” as meaning “ie.,
that such departure is authonzed by 18

rS C..§,3553()"). Section 3553(b) of Title
1& of the United States Code, in turn, has
been held to mean that departures must
ollow ;Gmdehnes procedures See, United
Swtes . DeRZyy?, 45 F.3d 713, 716 (2d Cir.
1995)‘ (Sectnon 3553(h) . ass1gn[s] controlling
We1ght to the: Gmdehnes”)
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A 1989 amendment substituted the present
language—requiring compliance with
§ 3553(b)—for a less demanding standard:
that the agreement “not undermine the basic
purposes of sentencing.” See Amendment to
the Commentary to Guidelines § 6B1.2
(Amendment 295) (Nov. 1, 1989). Cf. Fields

. United States, . 963 F.2d 105, 108 (6th

- ‘er 1992) (under the Guidelines, “[a] sentenc-

ing judge could no 1onger be forced to abide
by an agreed to sentence where that sen-
tence did not conform to the Gmdelmes,

that would evxscerate their purpose”), Unit-
ed States v. Kemper, 908 F.2d 33, 36-37 (6th
Cir. 1990) (explaining that a presentence re-
port is requlred even in, 11(e)(1)(C) cases,
becaiise court must determine if agreed—upon
sentence is, w1thm Gmdehnes)

Thus, under § 6B1.2, a sentence that can-
not be justified under the Guidelines must
argudbly be reJected by. the court. This
conclusion, however, is: placed in d@ubt by the
Introdyction to. ithe Gmdelmes ManuaL
There, the, Sentencmg Commlssmn stated' 1ts
n‘x‘tentlon not ;to;“make ,major, changes in
'agreemenn practlces
X nap‘ter 1, Part A, 4t 7
” : “Nealrly ninety
il 'cases .involve

i,

uld ‘censequently,
un‘:’man_a eable

'1";0 the\h Sentencmg Gomm]ssmn,

H‘

“opeate @ 'h,o'rm "t whwh courts will
ofer W ‘:hen £hey dec1de whether, unider

T

|

mendatlon » Id. (em-
, “‘ \H er d%scuss1on of the
jy*the orhxms‘swn to permit sen-

”ofstra ITRev. 1, 31 (1988) (Guide-
s’ reflect: Co “ X'SSIOITIS intention to leave
thé“sta%ﬁrof plea ‘batgainihg “where it found

it”); Eric Komitee, Note, Bargains Without
Benefits: Do the Sentencing Guidelines Per-
mit Upward Departures to Redress the Dis-
missal of Charges Pursuant to Plea Bar-
gains?, 69 N.Y.U. L.Rev. —, —— (forth-
coming 1995) (Commission hoped Guidelines
would “create an environment in which the
prosecution and defense no longer worked ‘in
the dark’ when bargaining. Even this mod-
est goal, however, has not met with any
significant level of sueceess.”). -

(1] In reaching the decision to permit
sentence bargaining outside the Guidelines,
the Commission explicitly rejected the argu-
ment 'that “gmdehnes that failed to control
and limit plea agreements would leave un-
touched a ‘loophole” large enough to undo the
good  that sentencing' guidelines would
bring” Guidelines Manual 3t 7.

B. Rule 11

Federal Rule of Criminal Procedure 11
prov1des for plea agreements that result in
dismissal of charges (Rule 11(e)(1)(A)), sen-
bence recoxﬂmendanons (Rule 11(e)(1)(B)), or
sentence agreements {(Rule 11(e)}IXC)).
Rule’ 11(e)(1)(C) states “ o

The atborney for the govemment and the

attomey for the defendant may ..

' agree that a2 speclﬁe sentence is the appro-

priate dlsposmon ‘of the ease. -

The Rule explaing } at “the court may accept
or reJect [such an gi"jeelhent.” Id;. see also
Unztc%d States v.]Andmde—-Lamos, 39 F.3d
986 990 (9th 011‘ ‘1994) (Ride 11(e)A)C) “re-

c;'etlon ; Umted States
353 11, 1994 WL 196756
1994 US.App LEXIS: 12357, at *5 (9th Cir.
May 18, 1994) (court mnst unpose 11(e)(1)(C)

sénteic’e ‘vinless
Rule 11(e) makes ‘o ]

wh1ch was amend‘ ‘d i ‘1989 to. reqmre the
court, before- :1‘-“1 ] T
inform the defi
congsider any
lmes 7 FedR
Umted States v, B
1089 w(N D. Ill.199
dpparture from |

,‘853 FSupp 1084

notp‘xg nnpgﬁSlbﬂxty of

‘H

there is no way

ed
. fifteen years”); si also\18 US‘C § 3742(0)




US. v. AGUILAR 91
Cite as 884 F.Supp. 88 (E.D.NY. 1995)

(permitting appeal of 11(e)(1XC) sentence.
only -if it violates plea agreement).

C. Caselaw

2] The court of appeals for t}us circuit
has held that, under Rule 11(e)(1)(C), a court
may “accept or reject fan agreement calling ',
for a “specific sentence], but ... may ot .
mod1,fy it.” United States v. iCunavelis, 969
F.zd 1419 1422 (2d Cir.1992), (emphasis ; add-

tion of the courts. See, .e.g.,” United States v.
Stanley, 928 F.2d 575, 582 (2d..Cir) CIK
plea bargains could not alter sentences; most
defendants would have little interest in bar-

. gaining.”), cert. denied, 502. U:S. 845 112-
SCt 141,,116 L.Ed2d 108 (1991).

. In Umted Sta:tes . szntel, 932 F.2d
1029 1033 (2d er 1991), the court: urged
prosecutors‘bo engage in sentencmg" bargain-
ing so: as to'ensure that ‘defendants are.not

ed). In Cunanelis, a plea‘agreement snpu- NI
lated: that after the distriet.court determined. d caught zﬁf“g:?ztzidat sentgnm:;g, thé;@é;
the base offense level for the, defendant, Jthe ucing the: “steady’ parade, of "appea s

L7 ‘ources and waste

7 dd. The

court, would deduit four leyels.., At ‘sen

il ‘rple in sentencing, we
il ely mowwthan before

‘séntencing
th——lt d1d

2d jat | 583 (e

f‘Cuna‘velzs,‘ 969 F

‘ the agrped~upon sentence . POSf
“ntenée calléd for by‘the 3 th

dn‘s‘p ’ ,the asser-

mrcult’s general regard h b {
uﬂmrs‘ :that their

1 The court of appeals
d ‘

p

(e )(1)(C) a large
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/cla_§§ of defendants may be sentenced outside
the GM conclusion, while con-
trary o the theory of the Guidelines, and to
their pretensions of uniformity and truth in
sentencing, produces an acceptable result in

this and other cases.

Had the court been required to impose the
Guidelines sentence, the defendant would
have been imprisoned for 30 years—far long-
er than required for deterrence or any other
rational justification for punishment—at
great expense to the taxpayers. Moreover,
the system would have been deprived of the
benefits of negotiations that resulted in the
acceptance of twelve guilty pleas at one time.
Thus, substantively and procedurally, the
agreement produced a more acceptable re-
sult than would have resulted from adher-
ence to the Guidelines.

The defendant is sentenced to the agreed-
upon sentence, 188 months in prison, plus
five years of supervised release and a $50
assessment.

So ordergd.

w
O E KEY NUMBER SYSTEM
T

_Jennie PETIX, Plaintiff,
V.

KABI PHARMACIA OPHTHALMICS,
INC. Individually and as a Corporate
Successor in Interest to Intermedics In-
tra Ocular, Inc., and Intermedics, Inc,
Defendants. :

No. 92-CV-503A.

United States Distriet Court,’
’ W.D. New York.

March 31, 1995.

State law strict Lability and negligence
claims were asserted against manufacturer of
anterior chamber intraocular lenses that
manufacturer had voluntarily withdrawn
from market. On manufacturer’s motion for
summary judgment, the District Court, Fos-

884 FEDERAL SUPPLEMENT

chio, United States Magistrate Judge, held
that: (1) Medical Device Amendments to
Food, Drug and Cosmetic Act (FDCA)
preempted claims related to manufacturers’
postwithdrawal conduct as well as its pre-
withdrawal conduct, and (2) manufacturer
could not be denied preemption on ground
that its voluntary withdrawal of product from
market was attempt to circumvent notice re-
quirements imposed by Food and Drug Ad-
ministration (FDA).

Motion granted.

1. Products Liability =46

States &=18.65

-Medical Device Amendments to Food,
Drug and Cosmetic Act (FDCA) preempted
failure-to-warn claim arising after manufac-
turer voluntarily withdrew its anterior cham-
ber intraocular lenses for market; although
it was contended that preemption did not
apply once product was withdrawn from mar-
ket, holding manufacturer liable for postwith-
drawal conduct would-be contrary to Con-
gress’ intent in -encouraging researchers to
develop new products. Federal Food, Drug
and Cosmetic Act, § 521(a), as amended, 21
US.CA. § 360k(a).

2. States ¢=18.3

_ Valid state law may be preempted where
Congress expressly preempts state law or
Congress evidences infent to completely oc-
cupy given field, or if compliance with both
federal and state law is impossible, and state
law is barrier to achieving full purposes and
objectives of Congress.

3. States <185, 18.11

Party claiming preemption has burden
of proof and must establish that Congress
has spoken clearly and made its intention to
preempt unmistakable or, alternatively, must
demonstrate that federal law preempts state
ilaw to extent that state law actually conflicts
with or frustrates purpose of federal law.

4. Products Liability €46
States &18.65

Manufacturer that voluntarily withdrew
its anterior chamber intraocular lenses from
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MEMO TO: Members, Criminal Rules Advisory Committee
FROM: Professor Dave Schlueter, Reporter
RE: Rule 11(e)(4). Rejection of Plea Agreement
DATE: September 3, 1996

Attached are Rule 11(e)(2), (4) materials forwarded by Judge Davis, who has
asked that they be included in the agenda book for discussion.

This matter was discussed very briefly at the Committee’s April 1996 meeting
without any final resolution. Given its close relation to the issues raised in the

correspondance and suggestions by Judge Marovich’s Rule 11 subcommittee, which is
covered by a separate memo, it might be discussed in more detail with that agenda item.

In any event, this issue will be on the agenda.
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UNITED STATES COURT OF APPEALS
FIFTH CIRCUIT
556 JEFFERSON STREET
SUITE 300, BOX 19
LAFAYETTE, LOUISIANA 70501

W. EUGENE DAVIS
CIRCUIT JUDGE August 15, 1996

Professor David A. Schlueter

St. Mary’s University School of Law
One Camino Santa Maria

San Antonio, Texas 78284

Dear Dave:

This will confirm our telephone conversation on the Rule 11
issue you placed on the agenda at wmy regquest at the spring meeting.
Because I cannot recall whether Judge Jensen referred this matter
to Judge Marovich’s committee, I write to you with copies to Judge
Jensen and Judge Marovich to try to clarify this item.

You will recall that I asked you to place this on the agenda
at the request of Judge George Kazen, who was concerned about a
decision by the Eighth Circuit in United States v. Harris, 70 F.3d
1001 (8th Cir. 1995).' I attach a copy of Judge Kazen’s letter for

ready reference.
In Harris, the following occurred:

1. The defendant entered a guilty plea to the interstate
transfer of stolen property pursuant to a plea agreement under Rule
11(e) (1) (B). When the defendant entered the plea, the court told
him that any recommendation made by the parties as to sentence was
not binding and the defendant "may not withdraw his plea if the
court rejects the above recommendation of the parties regarding

sentencing factors."

2. When the presentence report was prepared, it revealed that
the defendant had some involvement in an armed robbery that
apparently was related o the stolen merchandise that was

transferred interstate.

3. The court, at sentencing, accepted the PSR recommendation
to depart upwardly because of the defendant’s participation in the
armed robbery. As a result, the court’s sentence exceeded the

sentence contemplated by the parties.

4. On appeal, the Eighth Circuit concluded that the parties
"had a reasonable expectation that the court would sentence Harris

1 See also the dissenting opinion in United States wv.
Ashburn, 38 F.3d 803, 812 {(5th Cir. 1994), which seemg to agree
with the Harris reasoning.




. . . within the guideline range and because the parties’
expectation was not met, the defendant had the right under Rule
11 (e) (4) to withdraw his plea. ‘

I believe the court erroneously interpreted Rule 11 (e) (4) to
apply to a plea agreement entered under 11(e) (1) (B). It seems
obvious to me that Rule 11(e) (4) applies only to a plea agreement
entered into under 11 (e) (1) (A) or 11(e) (1) (C) . Rule 11 (e) (2) makes
this clear: ~

If the agreement is of the type specified in subdivision
(e) (1) (A) or (C), the court may accept or reject the
agreement, or may defer its decision as to the acceptance
or rejection until there has been an opportunity to
consider the presentence report. If the agreement is of
the type specified in subdivision (e) (1) (B), .the court
shall advise the defendant that if the court does not
accept the recommendation or request the defendant
nevertheless has no right to withdraw the plea.

Tt makes no sense at all to apply 11(e) (4) to a plea agreement
under 11(e) (1) (B) in the face of the last sentence quoted above.

In summary, my sole concern is the role of Rule 11(e) (4) in
this circumstance: does it only apply to plea agreements entered
into under 11(e)(1)(A) and (C) or does it also apply to plea
agreements under 11(e) (1) (B)? It seems clear to me that the intent
was to apply 11(e) (4) only to the 11(e) (1) (A) and (C) plea
agreements. If the committee thinks the problem is serious enough
to require a rule change, one fix would be to-modify the first
phrase in Rule 11 (e) (4) to read: "If the court rejects the plea
agreement under (e) (1) (A) and (C),

Sincerely,
4{/§i;;:;’5avis

cc: Honorable D. Lowell Jensen
Honorable George M. Marovich
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UNITED STATES DISTRICT COURT
a SOUTHERN DISTRICT OF TEXAS
POST OFFICE BOX 1060
LAREDO, TEXAS 78042

(210) 726-2237
FAX (210) 726-2349

CHAMBERS OF
JUDGE GEORGE P. KAZEN

February 28, 1996

Honorable W. Eugene Davis
United States District Judge
556 Jefferson Street, Suite 300
Lafayette, Louisiana 70501

'Dear Gene:

Prompted by the opinion in United sStates v. Harris, 70 F.3d
1001 (8th Cir. 1995), I write to you in your capacity as a member
of the Advisory Committee on Criminal Rules.

Briefly, the Harris court reversed a sentence because the
judge departed upward, contrary to the plea bargain. The plea
bargain was clearly made under Rule 11(e) (1) (B), as illustrated by
the language of footnote 3 in the opinion. The Defendant was told
that the recommended sentence was nonbinding and that "he may not
withdraw his plea if the court rejects the above recommendations of
the parties regarding sentencing factors." Nevertheless, Harris
held that the parties "had a reasonable expectation that the court
would sentence Harris within the appropriate guideline range for
his offense of conviction." The court then launched into a
discussion of the value of plea bargains and how they involve "a
degree of trust" between defendants and prosecuting bodies. While
that proposition may be true, it is ultimately the role of the
court to determine the appropriate sentence, subject to appellate
review. If all plea bargains are "binding on the court,"
notwithstanding explicit language to the contrary, simply because
they reflect a spirit of cooperation and trust between the
prosecutor and the defense, the entire sentencing process becomes
a mockery and confirms what many critics already say, namely that
the prosecutor is now also the sentencing judge.

What is troubling about Harris is its reliance on Rule
11(e) (4), and this is what prompts my letter. That section says
that if the court rejects the plea agreement, it must notify the
defendant and "“afford the defendant the opportunity to then
withdraw the plea." ' The defendant is also to be told that if he
persists in a guilty plea "the disposition of the case may be less
favorable...than that contemplated by the plea agreement."




Page 2
February 28, 1996

It has always been my belief that Rule 11(e) (4) can only apply
to a plea bargain under Rule 11(e) (1) (C). This is because a Rule
11(e) (1) (B) agreement is one where the defendant pleads "with the
understanding that (the recommended sentence) shall not be binding
upon the court." Moreover, Rule 11(e) (2) specifically states that
in an (e) (1) (B) agreement, "the court shall advise the defendant
that if the court does not accept the recommendation or request,
the defendant nevertheless has no right to withdraw the plea."
That language is meaningless if (e)(4) applies to an (e) (1) (B)
agreement. Nevertheless, the Harris court clearly applied the
provisions of (e) (4) to an (e) (1) (B) agreement. (Compare footnotes
3 and 5 of the Harris opinion). o ‘

I urge your Committee to address this situation.

Singkr ly youZij;;;)//%;,
/ [z

, George PLf Kazen
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US. v. HARRIS 1001

Cite as 70 F.3d 1001 (8th Cir. 1995)

L.Ed.2d 603 (1994); United States v. $405,-
029.23 U.S. Currency, 33 F.3d 1210, 1218 (9th
Cir.1994), amended on denial of reh’g, 56
F.3d 41 (9th Cir.1995) (concluding that al-
though under Firearms the law was clear
that civil forfeitures did not constitute pun-
ishment for double jeopardy purposes, the
Supreme Court has since “changed its collece-
tive mind”), petition for cert. filed, 64
U.S.L.W. 3161 (U.S. Aug. 28, 1995) (No 95-
346).

As the majority holds; Clementi’s criminal

conviction does not implicate double jeopardy

concerns because Jeopardy does not aftach
apon the mere ﬁhng of an administrative
elaim. ’L‘nus, we should Ieave to another day,
in a proper case, the appropnate analys15 of
whether and under. what circumistances 2 civ-

i penalty may constltute pumshment for the
purpose of double Jeopardy analysis.. "

W
O E ey NUMBER SYSTEM
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UNITED STATES of America, Appellee,
v.

Kevin Guy HARRIS, Appellant.
No. 95-2047.

United States Court of Appeals,
Eighth Circuit.

Submitted: Oct. 20, 1995.
Decided Deec. 1, 1995.

Defendant pleaded guilty to aiding and
abetting transfer of stolen property in inter-
state commerce. The United States District

Court for the District of Minnesota, Robert

G. Renner, J., sentenced defendant. Defen-
dant appealed. The Court of Appeals, Hea-
ney, Circuit Judge, held that distriet court
erred by departing upward from Sentencing
Guidelines based on conduct addressed by
count dismissed pursuant to parties’ plea
bargain.

Reversed and remanded.

Criminal Law &=1265

District court erred in considering con-
duct from count dismissed pursuant to plea
agreement as basis for departing upward
from Sentencing Guidelines under provision
permitting departure if court finds aggrava-
ting or mitigating circumstance not ade-

‘quately taken into consideration by Sentenc-

ing Commission. TU.S.8.G. § 5K2.6, 18

USCA.

" Richard H. Kyle, Jr., Minneapolis, Minne-
sota, argued, for appellant.

" D. Gerald Wilhelm, Minneapolis, Minneso-
ta, argued, for appellee.

Before FAGG, LAY, and HEANEY,

Circuit Judges.

HEANEY, Circuit Judge..

Appellant, Kevin ,Guy Harris, pleaded
guilty pursuant to a plea agreement to aiding
and abetting the transfer of stolen property
in interstate commerce Harris appeals the
district court’s sentence, which included an
upward departure’ pursuant to section 5K2.0
of the guidelines: to plinish Harris for his
part1c1pat10n in a robbery that preceded his
offense of conviction. We reverse and re-
mand. ‘

BACKGROUND

On April 18, 1994, Harris was charged by
indictment with conspiracy to transfer stolen
property in interstate. commerce in violation
of 18 U.S.C. §§ 371 and 2814 (count I) and
aiding and abetting the transfer of stolen
property in inferstate commerce in violation
of 18 US.C. § 2314 (count I). On January
18, 1995, Harris pleaded guilty to both counts
in the indictment after negotiating a plea
bargain with the government. The govern-
ment agreed to file a downward departure
motion pursuant to seetion 5K1.1 of the
guidelines in return for Harris’s cooperation
in the prosecution of four other defendants.
With respect to Harris’s sentence, the par-
ties’ guideline caleulations anticipated a total
offense level of 13 and a criminal history
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category of IV, yielding a custody range of 24
to 30 months before any departure for sub- .
stantial assistance to authorities.

Durmg the presentence mvestxgatxon, the
parties to the plea agreement dlscovered that,
" Harris’s guilty plea to conspn‘acy exposed\ e
him'to & significanitly longer séntence than..
either party had intended under ‘the agreer
ment. A plea to count I of. the. indictment
mcluded .a stipulation that Harris parnclpat—
ed in an armed’ robbery and would 'ha
mggered use of the ﬁoffense seventy
asmgned tosarmed rrobbery (evel 26) ‘rather
than that a551gned to the j
tat"%i“' of stolen mercha‘.'ﬁ

partnes to the plea ‘agreement. ‘"Harns and :
the govemment, therefore, reached a new
agreemén whereby Hatris 'Wolild withdraw

( yernment would

' i
Ha.rns €

m, { e guideline, range to
role i wthe u\armed rob-

e\
total. i xoffense level

[
ers a senten”cmg court to

hnes 1f Lthe court ﬁnds

2. The o”‘
msx’i ‘as"follo}l 3

‘l‘etely forthright w1th e, as far as I

know‘ The information he has provided is
accurate, as far as I know. It has been con-

" for count II was 13 that Harris’s cmmna.l

‘ exphclﬂy granted the government’s motion -
for. downward departure pursuant to section
: 5K1 1 of the gmdelmes and 18 U. S.C. § 3551.

evel - qu

.\I b I

'Y

)

PRI BRERY e e e )

history category was IV, and that the guide- 3
line range was 24 to 30 months. The court

In addmon, however, the court deparbed up-
ward pursuant bo section 5K2 0! of the

‘gu:dehnes deeming Harris's participation in

che armed robbery that preceded his offense

pp plicable guideline
¢ hrt made no spe-

Ward depm‘ture“”“they appear
oui. ' The court
‘ths incarcera-

DISCUSSION

Up until the time -of sentencing, this case
presented an mstance in which the plea bar-
gaining process functioned smoothly for both
parties. The deal struck between Harris and
the government is clear. Their intentions
were straightforward. Moreover, each party
fulﬁlled its obhgatlons under the agreement.
Harris pleaded guilty to aiding and abetting
the transfer of stolen property in interstate
commerce, He also fully cooperated with the
government in 1ts investigation, which sub-
stantially assisted in securing guilty pleas
from Harris's co-defendants.? The govern-
ment dlsmlssed count 1 of the indictment and
made a motlon to the court for a downward,
departure. Although 'both parties under-
stood that the court was not bound by their
guldelme calcu.latmns, once the court accept-

ﬁrmed by other sources other than Mr. Harris.
He was wxllmg 1o, testxfy He gave us informa-
tion’ nthat we dxdnt already have. And his
mtormatlon did 'resylt in the plea of other
defendants in this -case, and, in fact, in com-
pletely resolvmg the case by means of pleas of
‘ gmlty a ‘[the way around.
e, at

3. ’I‘he plea’l aéreement provided:

The defenda.nt understands that he will be sen-
tenced in: accordancex with the applicable sen-
tencmg gmdelmes under the Sentencing Re-
fon‘nrAet‘of 1984. The proper application of
ose guidelines is a matter solely within the
dlSC!"etl nof the court. The above stipulations

are not\bmdmg on the court.. The defen-
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Cite as 70 F.3d 1001 (8th Cir. 1995)

ed the plea agreement, they had a reasonable

expectation that the court would sentence

Harris within the appropriate guideline

range for his offense of conviction. At oral

argument, the government explained that the
court’s decision to impose the 30-month sen-
tence placed the government in the unusual
and uncomfortable position of having to de-
fend a sentence it never intended Harris to
receive.

The sentencing court erred in considering
conduct from the dismissed count.'as the
basis for an upward departure under section
5K2.0 in clear opposition to the intentions of
the parties as embodied in their plea agree-
mentt A contrary rule would allow the sen-
tencmg court to eviscerate the plea bargain-
ing process that is vital to the courts’ admin-
1sttatmn As this court has recently noted:

[W]hile the dxstnct court is not bound by
stlpulatmns entered into between the par-
ties, plea bargammg is, certamly a favor-
abl way to‘ d1spose of many of the, cnmmal

| 1\;
cases resent on! the mcreasmgly-crowded

airii g reqmres‘ a degree of trust be-
tween defendants and | prosecutmg rbod1es~

Tk

" NH

e
deals ‘ they

‘“‘m the

fe ants ‘lace

Vo

dle Ha‘me‘s régardmg serl-

Al

ard ‘departum In-
stead, it'depa du ward sua spor*te, tO\aCGOUnt
for theucodduct embodled in the dismissed ¢ount
of the indictment.

4. On appeal the govellnment contends that this
court permits use of conduct from dismissed
counts to support an upward- departure pursuant
to section 5K2. 0 of the gmdelmes and cites to
United States v. | Karam, 37 F3d 1280 (8th Cir.
1994), cert‘ ed —Us. , 115 S.Ct. 1113,
130 L.Ed.24. 1077 (1995) The govemments re-
liance on Karam for this proposition, however, is
totally misp! laced In Karam, the defendant was
subject to a ten-year mandatory minimum sen-

United States v. Shields, 44 F.3d 673, 675 n.
2 (8th Cir.1995). The plea bargain is recog-
mzedasan:mportantpartofourcnnunal
Jjustice system. In exchange for a guilty
plea, the government dismisses certain
charges or downgrades the offenses charged.
In exchange for this benefit, the defendant
often provides invaluable cooperation to the
government. By its nature, plea bargaining

involves certain risks to both parties. Per-

mitting sentencing courts to accept a defen-
dant’s guilty plea and yet disavow the terms
of -and. intent behind the bargain, however,.
would bring an unaceeptable level of instabil-
ity to the process. |

Unquestmnably, the dlstnct ‘courts may
consider conduct. from uncharged or dis-
missed counts for certain purposes under the
guldelmes Flrst, such conduct can factor
into the offense level as a specific - offense .
charactenstlc, including wctxm-related and,
roie-m-the—offense xadjustments See
U.S.8.G: §:1B1. 3 (Relevant Conduct (Factors!
that Determine the Gmdel;qne Range)), Unit-
ed States v. Sheahan, 31 F. 3d 595 (8th Cir.:
1994) +For example, in th is |
ceived a two-level increaset
pursuant to sectlon 3A1
bectuse the vietim was p”‘

teneet.h tt
th1u h"“ ef

A

na ws:gmﬁcalnjt‘ ' 8 \
therwise app)

.
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sulting in a ‘criminal conviction.” Finally, -

according to section 1B1.2(c) of the guide-
lines, instances of misconduct to which the
.defendant stipulates when entering a 'plea
are treated like convictions and trigger apph—
cation of multiple count analysrs as set forth
in sections 3D1.1-1.5. It was the apphcatmn
of this provision to the. orxgmal plea agree-
ment that led to the parties’ joint. motion to "
withdraw ‘Harris’s guilty plea to count T 50

' W‘
mentjl

thel st }m Wi chis
mentyiAm g\m»ﬁg‘\ on
infof idefenda ;}la:};fe#

pe Sitic

that: lus sentence Would more accurately re-

‘It is important to recognize that the sen-
tencing court had va.hd alternative means to
impose .a different sentence in this case if
that was its obJectwe First, Rule 11(e) of
‘the Federal Rules of Criminal Procedure
gwes the court dlscretlon to reject a plea
. bargain that it believes to be unduly lementk5
In addmon, the gmdehnes provxde ‘that
whe;'e‘ 2 plea agreement includes the distniss-

pursue potentxal charges, the court should
accept the plea only if it deterxmnes that the
e, adeq

the

i

plea, the court had §1g-
applymgw }‘.he ,hguldehnes
ul

have ‘made its

plated by ‘the agreement "' Fed.R.Crim.P.
11(e)(4) Thus, the rules recogmze the reason-

. able, expectatlon pames toa plca agreement have

in the dlSpOSlthﬂ contemplatted by that agree-
ment ‘

4ny ‘charges or an agreement not to
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MEMO TO: Members, Criminal Rules Advisory Committee
FROM: Professor Dave Schlueter, Reporter

RE: Rules 11(e), 32(e). Ability of Defendant to Withdraw Guilty Plea;
Inconsistency with Sentencing Guidelines

| DATE: September 4, 1996

Attached are Rule 11 materials which Judge Jensen believes the Committee should
address. The Ninth Circuit in the attached case, United States v. Hyde, 82 F.3d 319 (Sth
Cir. 1996), indicated that the “plea agreement and the plea are inextricably bound up
together,” and that a decision to postpone a decision on whether to accept the agreement
also postpones a decision to accept the plea. Citing Sentencing Guideline § 6B1.1(c),
which requires a court to defer its decision on accepting a nonbinding sentencing
recommendation until after it has reviewed PSR, the court recognized that the Guidelines
“undoubtedly take away much of the discretion that a district court would otherwise
have.” 82 F.3d at 321.

The court concluded that judge accepts both the plea and the plea
agreement, a defendant may withdraw his or her plea for any, or no, reason. This seems at
odds with Rule 32(e), which requires a “fair and just reason” for withdrawal and Rule -

11(e)(T)(C), which indicates that the judge may defer the decision to accept or reject an
11(e)(1)(A) or (C) agreement until there has be i ider the

presentence report.

Also attached is the Forrester decision, which is cited in Hyde, and which stands
for the proposition that the policy statements interpreting the Sentencing Guidelines are
binding on the federal courts.

This matter, along with several other Rule 11 matters, will be on the agenda for the
Fall meeting. The Committee may wish to consider what, if any, amendment should be
made to Rule 11 and/or Rule 32 concerning the timing of withdrawals of guilty pleas.
Currently, Rule 11 says nothing about the procedures or timing for withdrawal of a plea.
Perhaps, a provision similar to Rule 32(e) should be included in Rule 11.
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U.S. v. HYDE 319
Cite as 82 F.3d 319 (9th Cir. 1996)

search and their post search neglect of sdni-
tary and medical concerps was protected by
a good faith belief that they were acting
reasonably, and thus entitled to qualified im-
munity. The argument about whether the
verdict in Koch’s case is inconsistent because
of something peculiar to Eighth Amendment
violations as distinguished from Fourth
Amendment violations must be resolved be-
fore we decide whether there is to be a
remand for further proceedings on the ques-

. tion of damages.

The Vaughcm‘ I panel must have consid-
ered whether, if the jury found that the
manner of the scarch and the post search
acts or omissions of the searching officers
violated the 'Eighth Amendment, the jury
could then find that qualified immunity pro-
tected the. officers. . U

- After scrutinizing the printed evidence of
the deliberations ‘of the Vaughan II panel,
we are not persuaded that the court should

apply to Koe ’s, verdict the same kind of -

verdict-saving analysis it was able to apply to
the Fourth Amendment violations. There
the court said: “If conflicting evidence makes
more than one reasonable decision possible,
the panel must defer to the jury’s choice”
[Citation omitted.] = Vaughan ‘I at 1469.
The. cjourtf; went qri‘ ta holﬁ thiat' two choices
were open t6 the, jury because, on the Fourth
ijneri‘qur"xt‘ claitns, the jury could have
found that the ﬁjrison officers acted without
probablé i¢ause to search, but had a good
faith belief that they had probable canse, and
‘thus Jcbul‘&i have found a search violation but
it ‘was protectéd by qualified immunity.
That quest for two choices open to the jury
does not léplply with equal force to the Eighth

‘Amendment viéIafLions. By the time the offi-

cers éorﬂbleted 'the conduct that the jury
found 1o/bé “cruel and unusial” the element
ofpmbapiaaﬁsejmswehhadahadyrm
its coursein the Fourth Amendment phase of
the case and had no further application to the
Eighth Amendment phase. See H amilton v.
Endell, 9313 F.2d 1062, 1066 (9th Cir. 1992)(an
Eighth’ Amendment deliberate indifference
violation.'is inconsistent with a finding of
qualified immunity). ‘
o "We: ;hb‘;ld that the verdict, as to Koch’s
Eighth Amendment claim, was inconsistent.

The options which the Vaughan [ cowrt
deseribed as available to the jury in consider-
ing qualified immunity for the Fourth
Amendment violations do not appear to have
been available to the jury in considering the
claim based on cruel and unusual punishment
(sanitary and medical neglect) as distin-
guished from the questions of probable cause
to search that were involved in the Fourth
Amendment claims. ‘

Accordingly, this case must be remanded
again to the trial court for further proceed-
ings. o '

REVERSED AND- REMANDED.

”,

h

UNITED STATES of America,
Plaintiff-Appellee,

Y.
'Robert E. HYDE, Defendant-Appellant.
No. 95-10113.

United States Court of Appeals,
Ninth Cirenit.

Argued and Submitted April &, 1996.
Decided April 30, 1996.

Defendant indicted for mail and .wire
fraud moved to withdraw guilty plea before
acceptance of plea agreement, but after ac-
ceptance of plea. The United States District
Court for the Northern Distriet of California,
Saundra Brown Armiwong, J. denied mo-
tion. Defendant appeaied. The Court of
Appeals, Fernandez, Circuit Judge, held that
defendant was entitled to withdraw guilty
plea without fair and just reason, inasmuch
as motion to withdraw was made before ac-
ceptance of plea agreement.

Reversed and remanded.

Ferguson, Circuit Judge, concurred and
filed a separate statement.
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1. Criminal Law ¢=1149

Court of Appeals reviews for .abuse of .
. discretion district eourt’s denial of motion .to,

thhdraw gmlty plea.

2 Cnmmal Law @>=274(2) o
Failure to applyrcorrect legal prmclpleq
in ritling on motion to mthdraw gmlty plea is
“abuse'of dmcretmn 7o
See publication Wprds and Phrases
for other ]udlmal construcnons and def= ‘
mmons ' '

| \ 0

3 Crlmmal Law <e>=274(9)

Déféndant : was ; entitled to vﬁtﬂdraw |

guilty plea, without offering reason for with-
drawal, when motion to withdraw was made
before district - coui't accepted plea agree-
ment, even though district court had accept-
ed plea; court’s reservation of ruling on ac-
ceptance of plea agreement until presentence
report was received neecessarily postponed
decision as to whether, to accept plea. Fed.
Rules Cr. Proc Rule 22(6), 18 US.C.A.

4. Criminal Law @274( 9

If court defers acceptance of guilty plea
or of plea agreement, defendant may with-

draw his plea for apy reason or for no rea-:

son, until time.'that court does accept both
plea and plea agreement. Fed.Rules Cr.
Proc.Rules 11(e), 32€e), 18 US.CA.

T
b

Jonathan D. Soglin, Oakland, California,
for defendant-appellant.

Joel R. Levin, Assistant United States At-
torney, San Francisco, California, for plain-
tiff-appellee. .

Appeal frorh the United States District
Court for the N orthern District of California;
Saundra B. Armstrong, District Judge, Pre-
siding. No. CR- 914)9672—SBA.

Before: WARREN J. FERGUSON,
DOROTHY W. NELSON, and
FERDINANDF. F ERNANDEZ, Citcuit
Judges.

Opinion by Judge FERNANDEZ:
Concurrence by Judge FERGUSON.

FERNANDEZ, Circuit Judge:

Robert Elmer Hyde was indicted for mail
fraud . and wire fraud. See 18 U.S.C.
. 8§ 1341, 1343, 2(b). He then entered into a
plea agreement and entered his guilty plea.

The | district: court accepted the guilty plea -

but: ﬂreqerved ruling on the. acceptance, of the
plea agreement until it had seen the presen-
' tence report. | .Long before, that report was
prepared, Hyde moved to mthdraw his plea.
+, The-district. court determmed that he had not
given a suffi c1ent reason to Justlfy thhdraw-

' STANDARD OF REVIEW '

{1,231 We review for an ‘abuse of :discre-
tion the district court’s ‘denial, of a motion to
‘withdraw a,guilty plea. SeeUnited States 1.
Alber, 56-F.3d 1106, 1111 (9th Cir.1995). A
failure to: app}v the correct legal prineiples is
an abuse of] discretion. See Hunt v. Nation-
al- Broadcmtmq Co,, Inc., 872, F.2d 289, 292
(9th Clr 1989) D

e DISCUSSION -

[2] The govemment argues and the dis-
trict court found that Hvde did not offer a
“fair and just reason” to w:lthdraw his plea.
Fed.R.Crim. P. 32(e) However we have held
that when, a defendant makes 2 motion to
withdraw his guﬂty plea before .the district
court haé accepted that plea, Jhe need not
offer any reason et all far hlS motlon the
district court must permxth the ‘withdrawal.
See United States. v, “ ehnmn 66 F.3d 210
212-13 (9th Cir. 1‘)95) { fmtrd Sz‘nfm 2 Sar
age. 518 F.2d 11‘36 11‘37 (ch Cir. 19‘?2) cert.
denied, 507 U .S. 991 113, SCt 1613 123
L.Ed.2d “17‘4 (1993) As we. sald in Wash-
man: o

“We.need not decide whether Washman
~had a “fan' and just” reason for withdraw-
ing hxs plea purquant to Fed? CrimP.

32(e) becauce \xe hold that Washman

should have been, gllow ed to thhdraw his

plea vvlthout offering any reason. The rea-
son is that, at the time Washman moved to
withdraw, from the plea agreement the
district ‘court had not yet accepted the
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Cite as 82 F.3d 319 (9th Cir. 1996)

plea. Under our precedent, Washman and
the Government were not bound by the
plea agreement until it was accepted by
the court.

66 F.3d at 212 (citations omitted).

But, the government argues, the distriet

© court did accept Hyde’s plea even if it did not

accept the plea agreement. That is a distine-

_ tion without a difference. As w2 have held,

“It]he plea agreement and the plea are ‘inex-
tricably bound up together’ 2

deferient of the decision whether to acce t

the Plea agreement carried with it postpone-

CONCLUSION

{4] When a defendant seeks to plead
guilty, the district court must hold a plea
hearing. Fed.R.Crim.P. 11 According to
that Rule, the court may then accept, reject,
or defer a decision on aecceptance or rejec-
tion. FedR.Crim.P. 11(e). If the court de-
fers acceptance of the plea or of the plea
agreemeut, the defendant may withdraw his
plea for any reason or for no reason, until the
time that the court does accept both the plea
and the agreement. Only after that must a
defendant who wishes to withdraw show a

Weason for his desire. Fed.R.Crim.P. 32(e).
ment of the sion whether to_accept the

plea. This i | ough th
plicitly stated it accepted [the] plea.” United

30 erez, 65 F.3d 1552, 15656

(9th Cir.1995) (citations omitted).

We have heard the government’s ululation
that the Sentencing Guidelines prohibit an
early acceptance of pleas. United States
Sentencing Guidelines § 6B1.1(c)* provides
that: CL
The court shall defer its decision to accept
or reject any nonbinding recommendation
pursuant to Rule 11(e)(1)B),.and the
court’s decision to accept or reject any plea
agreement pursuant to Rules 1l{e)(1)(A)
and 11(e)1)C) until there has been an
opportunity to 'consider the presentence
report. ...

The  government’s concern is a bit over-
stated because a close reading of the Guide-
line shows that some plea agreements may
still be accepted at the time of the plea.
However, the Guidelines undoubtedly take
away much of the discretion that a district
court would otherwise have? See Fed.
R.Crim.P. 11(e)1) & (@). Nevertheless, if
the Sentencing Commission’s interference
with distriet court discretion causes practical
difficulties regarding pleas, as well it may,
that is a situation to which the Commission
can turn its attention.

1. Because of ex post facto considerations, the
district court used the Guideline Manual in effect

July 15, 1988. This provision, however, remains
the same to this day.

Thus, the district court erred when it re-
fused to allow Hyde to withdraw his plea.
We therefore reverse his conviction and re-
mand so that he can plead anew.

REVERSED and REMANDED for fur-
ther proceedings.

FERGUSON, Circuit Judge, concurring.

While I concur in the opinion of this case, I
write in order to restate my dissent in Unit-
ed States v. Cordova—Perez, 65 F.3d 1552
(9th Cir.1995).

1 continue to believe that case was decided
incorrectly and that an injustice was done.
Yet the government insisted upon the result.
Now it would like us to disregard Cordova—~
Perez, which of course would be a monumen-
tal disaster. The gpvernment, cannot have it
both ways. When it advocated the result in
szdow—Pefez, it must live with the mistake.

W
© E EYHUMBER SYSTEM
¥

2. At the time relevant to this case, stand-alone
policy statements were not necessarily binding.
See United States v. Forrester, 19 F.3d 482, 483~

84 (9th Cir.1994). Now they are. See United
States v. Plunkett, slip op. 3417, 3422 (Sth Cir.
Mar. 12, 1996) (No. 95-30053).
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162 F.2d 354, 365 (9th Cir.1947); Cain v

Umiversal Pictuyes. Co, 47 F.Supp. 1013,
1017-18 (S.D.Cal.1942). Here, however, Ro-

ley fails to produce any evidence that appel-
lees éngaged in actlonable conduct after Feb-
ruary 7, 1988. Indeed, his assertions rely on
naked allegations’ and speculatioh. s Conse-
quentlv Rolev fails to demomtrate that ei-
ther a gennine' issue of material fact’ exists,
of’ that ‘the* district court’ mcorrectly applied
the relevant law.: The district court,s sum-
marv Judgmenh are AFFIRMFD

R oy

UNITED, STATES of America,
Plaintiff-Appellee,

V.

John William FORRESTER,
Defendant—{&ppel‘lant. ‘

No. 93-10137.
United States Court of Appeals,
Ninth Circuit.

Submitted Dec. 16, 1993 *.
Opinion Jan. 13, 1994,
Opinion Withdrawn March 25, 1994.
Decided March 25, 1994.

Petition was filed to reveke probation of
defendant previcusly convicted, on guilty
plea, of robbery of bank. United States Dis-
triet Court for the District of Nevada, Lloyd

D. George, Chief Judge, entered order revok-'

ing defendant’s probation and imposing sen-
tence, and defendant appealed. The Court of
Appeals, David R. Thompson, J., held that:
(1} Rentencing Guidelines’ policy statement
on revocation of probation was not binding
on district court; (2) probation revocation
statute controlled in event of any conflict;
and (3) trial court properly imposed 33-

* This panel unan‘imously finds this case suitable
for disposition without oral argument. Fed.

month sentence on revoeation of defendant’s
probation, as representing an allowable sen-
tence at time of initial sentencing.

Affirmed.

Skopil, J., concurred in result and filed
opinion. Co ;

1. Criminal Law ¢=1232

In general, policy statements interpret-
ing Sentencing Guidelines are binding on fed-
eral courts. U.SS.G. §1B11 et seq., 18

' ‘US(‘AApp

2. Cnmmal Law &=982.9(1) |

Sentencing Guidelines’ policy .statement
on reyocation of probation, which dealt only
with .revoecation statute and which did not
purport to interpret any 'sentencing guide-
line, was ‘merely advisory and did not bind
court in imposing sentence upon reveeation
of defendant’s probation. U 8.8.G. § 7B14,
p.S., ]8 U.S.C.A.App ;18 U S.CA.
§ 3565(3)(2) ‘

3. Criminal Law &=982.9(7)

Federal statute providing that, upon rev-
ocation of defendant’s. probation for bank
robbery, district court eould impose any sen-
tence 'that was available at time of initial
sentencing controlled, to the extent that
there , was any conflict, over Sentencing
Guidelines’ policy 'statement regarding ap-
propriate sentencing rahge once probation
was revoked. 18 U.S.CA. § 3565(a)2);
U.qS.G. § (BI4 p.s., 18 T1.8.CA. ‘&pp

4, (,rlmma! Law &=082.9(7)

Although Sentencing Guidelines’ policy
statement on revocation of probation was not

binding on district court, district court had to -

considier”‘policy statement in deciding what
sentence to impose following revocation of
defendant’s 'probation. U.8.S.G. § 7Bl4,

B X 18 U.S.C.A App.

5. Cnmmal Law @982 H7)

Dmtmct court could impose a 33-month
qentence upon revi okmg defendant’s proba-

RCWP 34(a); 9th Cer 34—-4
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US. v. FORRESTER _ 483
Cite as 19 F.3d 482 (9th Cir. 1994)

tion, on ground that this represented an al-
lowable sentence that could have been im-
posed at time of its initial sentencing follow-
ing defendant’s guilty piea to charge of bank
robbery, where district court considered Sen-
tencing Guidelines’ policy statement on what
was appropriate sentence and rejected that
recommendation s nappropriate winn de-
fendant’s original sentence was ra2suit of
downward departure. 1¥  US.CA
§ 3565(a)2); USS.G. § 7Bl4, ps, 18
U.S.C.A.App. )

Franny A. Forsman, Asst. Federél Publie
Defender, Las Vegas, NV, for defendant-
appellant.

Wwill B. Mattly, Asst. U.S. Atty., Las Ve-
gas, NV, tor plaintiff-appellee.

Appeal from the United States District
Court for the District of Nevada.

Before: SKOPIL, THOMPSON and
RYMER, Circuit Judges.

ORDER

The opinion filed January 13, 1994 is with-
drawn and the opinion and separate concur-
rence filed concwrrently herewith are filed in
its stead.

OPINION y
DAVID R. THOMPSON, Circuit Judge:

We consider the following question in this
appeal: To what extent is a disirict court
obliged to consider the policy statements of
Chapter 7 of the United States Sentencing
Guidelines in imposing a sentence when it
revokes a defendant’s probation?

FACTS AND PROCEEDINGS

The appellant, John William Forrester, is a
gambling addict and recovering alcoholic. In
May 1991, he and his wife of one month
moved to Las Vegas to seck a fresh start. A
few weeks later, Forrester gambled and lost
$13,000 that belonged to his wife. This was
virtually all the money the couple had. Des-
perate to recover at least some of the money,
Forrester, who was unarmed, robbed a bank.

" Although the police had no suspects, a
remorseful Forrester turned himself in and
confessed to the crime. He pleaded guilty to
bank robbery. He was 42 years old and had
no history of prior eriminal conduct.

At his sentencing hearing, the district
court tcok pxt{r\m- him. Instead of sentenc-
ing him to prison for between 33 and 41
months, as prescribed by the applicable
guideline range, the court departed down-
ward and gave him five years probation.

Approximabely 18 months later, the United
States Probation Department filed a petition
to revoke probation, Forrester had violated
several -general condltmns of his probatmn
He had: also vwlated some’ of the special
condltlons . He had entered at least one gam-
bling establishment, had failed to participate
in a required mental ‘health, and substance
abuse program, and had failed to submit to
drug and alcohol rﬂomtormg,

At his revocation hemng, Forrester and
the government: agreed that the admitted
probation vmlatlons were all Grade C viola-
tions under Guldehne §¢ TB1.1, his criminal
history eategory was I ‘and the revocation
table at sectlon 7B14 set hlb sentencing
range at 3 to, 9 months »

The district court revoked Forrester’s pro-
bation. Rejecting the 8 'to 9 month range of
section 7B1.4, the court sentenced him to 33
months in prison, the‘ low end of the applica-
ble guideline range ‘for his crime of bank
robbery. This'appeal followed.

DISCUSSION

Forrester argues the district court was
bound by the policy statements of Chapter 7,
and hence should have sentenced him within
the 3 to 9 month range, Alternatively, he
argues that even if the district court was not
bound to sentence him within this range, it
had to consider and apply Chapter 7's policy
statements,. as requu'ed by Stinson v. United
States, — U.8. —, ——, 113 S.Ct. 1913,
1917, 123 L.Ed.2d1:598f(11“993), and Williams
v. United States, — U.S. —_ 112
S.Ct. 1112, 1119, 17 LEd 2d 341 (1992);
and, he contendb, the dlbtl ict court failed to
do so. We reject thes¢ arguments.
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[11 In general, pohcy %tatements 1nter—
preting sentehcin, 1
federal courts.
F3d 842, 845 (8th Cir.1993). In Williams,
— US. at —, 112 S.Ct. at 1119, the
Qupreme ‘Court held,. ‘Where
statement prohlbxts a dlstrlct court from tak—,
ing a specified action, the statenient is an
authoritative guide to the mieaning, .of the

apphcable guideline.” -In Stinson, US
at’ —— ‘113 S.Ct: at 1917 ‘relying ‘on
Wnlhdms, the Court stated *THi nnclple

that ‘the  Guieline$:'Manual 'is ‘binding on
feﬂeral courts apphen as weﬂ to polic‘y state-

Hi"‘n‘g xthe guxdehnes mare an iintegral

part of the gu]rlélmeﬁ themsel es. f S’ee Stin-
som, — ‘,US at e 1113 'S.Ct. at
1917-18; ,‘n'mc — US at e ——,

} se i re only policy
qtam:‘“‘p“ ammg' to. the federal' statute
applicable " to | probation revocation: See
Chapter 7, Senténcing Guidelines: 118 U.S.C.
§ 3565, (1988) Because Chapber 7,deals only

VVlth the ‘;‘apphcable statute 18 U.S. C § 3565

i

qtatefnénté whpn 1mpmmg qentenpe upon a

revocation ni pr o.aatmn See Levi, 2 F3d at
R45, %pm alﬁo U SS (. Ch. 7, Pt. A3(a) (com-
ment by’ the qeﬁfonvmg (,omm'qsmn that it
opted to promulgate advisory. pelicy state-
ments in Chapter 7 for the revocation of
probatia . becauqe pohcy statements provide
both the (,ommmswn and the courts with

greatern flembuhty than guldelmeq)

31 . Moreover the poliey statement with

\\hx'h_g'g ncmnod in this cas&amle_a::
to be i mcpn *rit with the statute to which it

1. The apx‘ax* nt umﬂu! mav not b~ lmnor?"nt in

this caye, bu‘msn when the district sourt fiest
seprener !'mv =1r-, it departed downward and
placed [ﬁ:”‘ oy .‘.( sears probation, In such a

i

See United States v. Lem, 2.

.a pohcy .

19 FEDERAL REPORTER, 3d SERIES

pertains. This statute, 18 U.S.C. § 3565,
rovides in pertinent part:

(a) Continuation or revocation.—If the de-
. fendant violates a condition of probation at
.any time prior to the expiration.or termi-
- nation of the term of probation, the court
_may s :

(2) revoke the sentence of 'probation and

impose any.other sentence that was availy

able nnder subchapter A at the time of the

initial sentencing. B

Applying section ‘3565(a)(2) to the faets,
the sentencing court in the present case
clearly was within its qta'mtorv authority
When it sentenced Forrester to a ??—month
pnson term, a sentence al]owable at the time

of Forrester’s initial sentencing. Because -

this senterice differs from the 3 to 9 month
sentence /prescribed by the policy statement
in seetion 7B1.4, the policy statement and the
statute appear to be in conﬂlct’

In Sfms'on, — 118, at —. 113 SCt at
1919, the Court held commentary inconsis-
tent thh the: gmdchne it purports to inter-
pret is net bmdmg Because the policy
statement in thm case is apparently in con-
flict with 18 U.S.C. § ‘3565(3)(2). the statute
cont.ro]s

[4] 'Even though the qtatube and not the
pohcy statements of Chapter 7 controlled the
district court in this case, Forrester is cor-
reét in arguing that the sentencing court had
to considet the policy statements. The stat-
ute requires this. Section 3553(2)(5) (1993)
provides: “The court. in determining the
particular '<e'1fence to be lmpowd shall con-
cider ... any pertinent pnh(w statement is-
<ueri by the qent@nmng Commission . .. that
is in effect op the .date the; defendant is
qentenced ¥ See also United States v. Bo-
claan, 948 F 2d 628, 631 (9th Cir.1991) {citing
18.U.B.C. § 3553(2)(5)).

[5]1 Here, the district court considered
Chapter 7. In footnote 1 of its order revok-
ing prnbahrm it staterd that “evryn if [it] son-
tenced Defendant under Chapter 7, the court

case where the court has departed downward at
the initial, sentevcing, Chapter 7 authorives an
upw st departure npon revncation of probation.
U.8.8.G. & 7B1.4, comment. n. 4.
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3

would not be bound Ly the 3 ¢ wouth range
suggested by Defeadant. Cummentary note
4 w section THBi4 provides that, iwihere the
original sentence was the result of a down-
ward departure te.g., is a reward for substan-
tizl assistance) ..., an upward departure
may be warranted.”” District Court Order,
Foeb. 23, 1943, at 6.

Having considered the policy statements of
Chapter 7, the court was free to reject the
suggested sentence range of 8 to Y months.
It did so when it sentenced Forrester to 33
months, aythorized by 18 U.S.C. § 3565(a)2)
(1988).

AFFIRMED.

SKOPIL, Circuit Judge, concurring:

1 agree with the majority that US.S.G.
Chapter 7 policy statements are not binding
on the sentencing court, but must be consid-
ered prior to sentencing. See United States
v. Baclaan, 948 F.2d 628, 631 (9th Cir.1991)
{per curiam). [ also agree that the district
court adequately considered the policy state-
ments before sentencing Forrester. Accord-
ingly, I concur.

I write separately only to express my dis-
agreement with the majority’s statement that
Chapter 7 apparently conflicts with the re-
quivements of 18 US.C. § 3565(a)¥2). I be-
lieve that any apparent contlict is resolved by
the policy statement that provides:

Where the minimun term of imprisonment

required by statute, if any, is greater than

the maximum of the applicable range, the
minimum term of imprisonment required
by statute shall be substituted for the ap-
plicable range.

US.S.G. § TBL4(DX2).

The majority’s holding that the policy
statements are in apparent conflict with the
statiite rests on the difference between the
sentence suggested by Chapter 7’s “applica-
ble range” (3 tw 9 months) and the sentence
“gvailable under subchapter A at the time of
the initial sentencing” (33 to 41 months).
The very existence of such a conflict leads to
the conclusion that this is a case where “the
minimum termn of imprisonment required by
statute ... is greater than the maximum of

the applitable range.” and thus that the ap-
propriate sentence under Chapter 7 i “the
minimun erm of lumrisonment required by
statnte”  USS8.G. § 7TBLAMK2.  This is
precisely the sentence that Forrester re-
ceived.

In Baclaan, we remanded for resentencing
because the district court failed to consider
section 7B1.4(b)2) when imposing a sentence
longer than the minimum required by 13
U.S.C. § 3583() on revocation of supervised
release- for possession of a controlled sub-
stance. 948 F.2d at 630-31. I see no reason
to treat probation revocations under section
3565(2)(2) differently. 1 believe that our
holding in Baclaan requires the court to
consider imposing the minimum sentence
“available under subchapter A at the time of
the initial sentencing,” 18 U.S.C.
§ 3565(a)(2), before inposing a longer sen-
tence in a probation revecation proceeding to
which section 3565 applies. Because the
court did impose the minimum available sen-
tence in this case, it did not run afoul of
Baclaan.

W
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter
RE: Rule 11(c); Proposed Amendment Re Waiver of Rights
DATE: September 3, 1996

Attached are materials from the Committee on Criminal Law which has proposed
that Rule 11(c) be amended to require the trial judge to advise a defendant about any
provision which requires the defendant to waive the right to appeal or collaterally attack
the sentence.

The materials are self-explanatory. This matter, and several other matters affecting
Rule 11, will be on the agenda for the October meeting in Oregon.
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L ~ WASHINGTON, D.C. 20544
rm ALICEMARIE H. STOTLER CHAIRS OF ADVISORY COMMITTEES
- CHAIR
L JAMES K. LOGAN
PETER G. McCABE APPELLATE RULES
r“ SECRETARY PAUL MANNES
@ BANKRUPTCY RULES
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Honorable Maryanne Trump Barry EVIDENCE RULES
Chair, Committee on Criminal Law
United States Post Office and Courthouse
P.O. Box 999
Newark, New Jersey 07101-0999
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Dear Judge Barry:

Thank you for your letter on behalf of the Committee on Criminal Law suggesting
‘amendments to Rule 11 of the Federal Rules of Criminal Procedure. A copy of your letter will
be sent to the chair and reporter of the Advisory Committee on Criminal Rules for their
consideration. The advisory committee will hold its next meeting on October 7-8, 1996.

1

i
0"

We welcome your Committee’s suggestion and appreciate your interest in the rulemaking

s

L process.

é—m, Sincerely,

3 %X 4.
L

Peter G. McCabe
Secretary

1

cc: Honorable Alicemarie H. Stotler
Honorable D. Lowell Jensen
Professor David A. Schlueter
Professor Daniel R. Coquillette
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COMMITTEE ON CRIMINAL LAW
of the
JUDICIAL CONFERENCE OF THE UNITED STATES
United States Post Office & Courthouse
Post Office Box 999
Newark, New Jersey 07101-0999

Honorable Joseph Anderson
Honorable Richard J. Arcara ‘ (201) 645-2133
Honorable Richard H. Battey '

Honorable Thomas R. Brett

Honorable Morton A. Brody FACSIMILE
Honorable Charles R. Butler, Jr.
Honorable J. Phil Gilbert . } (201) 645-6628

Honorable George P. Kazen
Honorable Gerald E. Rosen
Honorable David D. Noce
Honorable Stephen V. Wilson

Honorable Maryanne Trump Barry
Chair ‘
July 15, 1996

Honorable Alicemarie H. Stotler
United States Courthouse
751 W. Santa Ana Blvd.
Santa Ana, CA 92701

Re: Proposed Change to Criminal Rule 11

Dear Judge Stotler:

I am writing on behalf of the Committee on Criminal Law, which voted unanimously
on June 4, 1996, to request that the Rules Committee consider a proposed change to Rule
11, Federal Rules of Criminal Procedure.

The proposals for a change to Rule 11 and its commentary were initially submitted to
the Criminal Law Committee in its agenda materials for the June, 1996, meeting, as part of
a larger memorandum containing various proposals regarding sentencing appeals. The
portion of that memorandum which discussed waivers of appeal in general and contained the
proposal for the change to Rule 11 is enclosed with this letter.

" The enclosure discussed some of the points that opponents and proponents make
regarding waivers of appeal in general, and noted that waivers can vary greatly in scope. It
also noted that the Department of Justice is increasingly using appeal waivers, in various
forms. Further, waivers have consistently been upheld, so long as the defendant enters into
the waiver (like any other waiver) knowingly and voluntarily.
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Need for Specific Advice as to Waiver of Appeal

The Committee on Criminal Law agreed with the view expressed in the enclosure
that, because of the importance of the appeal rights being waived, it is very important that
the court at the Rule 11 proceeding specifically advise the defendant as to any appeal waiver
provision which may be contained in the plea agreement. Indeed, while the case law is
somewhat mixed, there have been reversals where the court failed to sufficig:ntly advise the
defendant on an appeal waiver provision, and where no advice had been given some courts
have not enforced the waiver or have remanded for a determination of voluntariness. The .
following is a brief summary of some of the pertinent case law. a

Some courts have upheld waivers solely on the basis of language in the plea
agreements: U.S. v. Portillo, 18 F.3d 290 (5th Cir.), cert. denied, 115 S.Ct. 244 (1994);
U.S. v. DeSantiago-Martinez, 980 F.2d 582, 583 (9th Cir. 1992), amended 38 F.2d 394
(1994), cert. denied, 115 S.Ct. 939 (1995); U.S. v. Wenger, 58 E.3d 280 (7th Cir.), cert.
denied, 116 S.Ct. 349 (1995). On the other hand, other courts have permitted defendants to
appeal, thereby rendering the waiver meaningless, where the district court did not question
the defendant specifically about the waiver: U.S. V. Wessels, 936 F.2d 165 (4th Cir. 1991);
U.S. v. Baty, 980 F.2d 977, 978-980 (5th Cir. 1992); U.S. v. Bushert, 997 F.2d 1343, 1351
(11th Cir. 1993), cert. denied, 115 S.Ct. 652 (1994). See also, U.S. v. Atjt"aft, 38 F.3d 727,
732 (4th Cir. 1994), cert. denied, 115 S.Ct. 1957 (1995) (requiring the court to draw
defendant’s attention to the waiver at the time of the plea); U.S. v. Davis, 954'F.2d 182,
186 n.1 (4th Cir. 1992) (suggesting the court would be "well-advised" to discuss waiver with
defendant); and U.S. v. Agee, 83 F.3d 882 (7th Cir. 1996) (specific dialogue with -court not
necessary, but record must contain ‘evidence-demonstratjng waiver is knowing and’
voluntary). Some courts have remanded, where there was no $pecific advice'as to the
waiver. U.S. v. Stevens, 66 F.3d 431 (2d Cit. 1995); ‘Agee, supra (waiver was not part of
plea agreement). O o

However, waivers are consistently found to be knowing and valid where the court
specifically advised the defendant of the waiver during the Rule 11 hearing. ~ U.S. v .Marin,
961 F.2d 493,?496 (4th Cir. 1992); U.S. v. Melancon, 972 F.2d 566, 567-8 (5th Cir. 1992).
"When there is a direct and specific discussion between defense counsel and the trial court
regarding the waiver, the court can make the inquiries necessary to be confident that the
defendant understood the right he or she was waiving and willingly relinquished it." Agee,

‘supra, 83 F.3d at 886.

The Committee on Criminal Law decided to submit an informational memorandum to . .

courts on appeal waivers, as an immediate way of encouraging specific advice to the
defendant of waivers of appeal in plea agreements. The memorandum will not take a
position on waivers, Der se. However, it will inform the courts that they will no doubt
increasingly be seeing appeal waivers in plea agreements, note some of the types of waivers
which might be encountered, and, particularly, will advise courts of the need to specifically
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Honorable Alicemarie H. Stotler
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advise defendants at the Rule 11 hearing of any appeal waiver provision in the plea
agreement. ‘

Proposed Change to Rule 11

Primarily, however, the Committee on Criminal Law decided that a minor change to
Rule 11 would be helpful to courts, as a permanent measure, to ensure proper advisement of
any waiver of appellate rights in the plea agreement. Rule 11 dictates that before accepting
a guilty plea, the trial court must discuss with the defendant a host of issues, including the
waiver of certain constitutional rights, and must ensure that the plea is voluntary. The
proposed change would simply add a requirement that the court also advise of any waiver of
appeal. This addition would serve to focus the parties’ and the court’s attention on the
waiver provision, thereby ensuring that the defendant is properly advised and that his or her
consent to the waiver is knowing and voluntary. It would also largely eliminate reversals
and minimize further litigation on the waiver.

The Committee on Criminal Law recommends that the Rules Committee propose a
change to Rule 11, F.R.Cr.P., which would add a new subsection (6) under Rule 11(c):

(c) Advice to Defendant. Before accepting a plea of guilty or nolo
contendere, the court must address the defendant personally in open court and
inform the defendant of, and determine that the defendant understands, the

following:

This provision, like the other subsections of the Rule, does not prescribe a particular
procedure for giving such advice, but instead allows the court flexibility in the manner it
chooses to advise the defendant.! This is, for example, the approach the current Rule 11
takes with regard to advice as to "the nature of the charge...[and] effect of any special
parole or supervised release term."?

! See, United States v. DeFusco, 949 F.2d 114, 116 (4th Cir. 1991), cert denied, 503 U.S. 997 (1992) ("In
reviewing the adequacy of compliance with Rule 11, this Court should accord deference to the trial court’s
decision as to how best to conduct the mandated colloquy with the defendant.”)

2 Rule 11(c)(1). See advisory committee note for 1982 amendments to Rule 11(c)(1): "The amendment
does not attempt to enumerate all of the characteristics of the special parole term which the judge ought to bring
to the defendant’s attention. Some flexibility in this respect must be preserved although it is well to note that
the unique characteristics of this kind of parole are such that they may not be readily perceived by laymen.”
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Therefore, based on the above discussion and that contained in the enclosure, the .' E‘

Committee on Criminal Law of the Judicial Conference hereby requests that the Rules
Committee of the Judicial Conference consider and propose a change to Criminal Rule 11.

Sincerely yours,

Dangrcfing

Chairman, Committee on Criminal Law

encl. ' F
cc:  Karen Siegel . L
John Rabiej
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Enclosure

Waivers of Appeal
Agenda Materials (Attachment D)
Committee on Criminal Law
June, 1996
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ATTACHMENT D
Waivers of Appeal and Advisement of the Right to Appeal

The Sentencing Reform Act provides for certain grounds for appeal from a sentence, E
and other grounds are not authorized. For example, appeals of within-range determinations
of a sentence or of a court’s decision not to depart are not authorized and would be denied,
whether or not the defendant waived the right to appeal. However, virtually any other
guideline adjustment (or non-adjustment) is appealable as a "misapplication of the
guidelines,” pursuant to 18 U.S.C. § 3742. ‘

1. Waivers of Appeal

Without doubt, waivers could decrease the number of appeals and simplify resolution
of some appeals. In view of the benefits waivers bring to the courts, the government, and to
defendants (as a bargaining tool to achieve desired plea benefits), and in light of the large
number of guideline sentencing appeals, it is reasonable to take a closer look at waivers of
appeal. The practice is currently mixed, but waivers are increasing. Some districts have
been using waivers of appeal for some time (e.£., E.D.Va. and S.D.Ca.), others are just
beginning to do so, and still others have not begun (e.g., N.D.Ca.) or stopped using them
(e.g., E.D.Mi.) because of defender disfavor. ' :

" The use of waivers has a direct impact on the number of appeals and the ease with
which those appeals. can be determined. The utility of extending waivers to collateral
appeals is also obvious. If effective, such waivers could have a direct impact on the
workload of not only appellate courts, but of district courts as well. Use of ‘waivers of
appeal will be increasing, partly because of a recent memorandum from the Department of
Justice to all U.S. Attorneys advising on the use of waivers, which encourages, but does not
require, that waivers be used. (The memorandum is attached hereto.) ‘ )

The DOJ memorandum establishes the legality of waivers and urges prosecutors not.
to abuse or overuse broad waivers, which might allow sentences to be imposed in violation
of the guidelines. It notes that courts can refuse to accept agreements which undermine the
statutory purposes of sentencing, and suggests that all waivers include a waiver of post-
conviction appeal, as well. It advises that U.S. Attorney’s offices "should evaluate whether
waivers of sentencing appeal rights and post-conviction rights would be a useful addition to
plea agreements in their districts and, if so, the extent and scope of such waivers."

Waivers have been consistently upheld as legal, in the face of constitutional and other o
challenges.* Just as defendants can waive constitutional rights, they can clearly waive

% See citations, for example, in the DQJ memorandum, attached, p. 1.
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statutory rights - as long as the waiver is knowing and voluntary. There is every reason to
believe that the Supreme Court would uphold them as well, especially given the recent case
in which the Court upheld a plea agreement that contained a waiver of a right conferred
under the Rules of Criminal Procedure. 37 The Court held that, absent an affirmative
indication in a statute.of Congress’ intent to preclude waiver, the statute is presumed
waivable by voluntary agreement of the partres

Waivers of collateral appeals have also been upheld, » but one circuit has held that
such a waiver must be express, and will not be inferred from a waiver of direct appeal.¥
Such a waiver may have some general deterrence effect. However, it may not actually
narrow the available scope of permissible collateral appeals because sentencing issues are
usually not now successful on collateral appeal due to the requirement that the defendant
show cause why the issue was not raised on du'ect appeal. Moreover, it is doubtful that the
right to effectwe a351stance of icounsel, perhaps: the most common basis for collateral
appeals is walved in a' warver of sentencmg appeals

e |
Notwrthstandmg walvers’ legal valldrty, some crmcs raise public policy challenges
to at least some waivers. Walvers vary tremendously along a continuum from narrow ones
(which: are less contrcversral) tot very broad ones (whlch are fnore controversxal) a

"H\‘H .

Narrow Waivers: It is arguably only loglcal and fa1r that a defendant would waive
appeal if the defendant recerves a sentence whlch was within the range both parties
anticipated and agteed 10. /In fact, an» appeal of such a sentence could be denied without an
express waijver.*?: More frequently, a sentence is appealed wlnch was not expressly agreed
to, but whtch was foreseeable \as a result of. the plea agreement.; For example, the defendant
might have known at the plea that the,tgovernment would ask the court to 1mpose a certain
adjustment, but the klefendant agrees to' plea d anyway, knowmg that the court could. apply
that ad_]ust:ment Is 'such a sentence consrstent 'with the plea agreement" If so, the
legislative history of § 3742 indicates that Congress intended there to be no, appeals from

37 See, United States v. Mezzanatto, 115 S.Ct. 797 (1995). The court upheld the defendant’s waiver
of the right not to have plea—statements made in negotlauons or discussions about plea agreements used
against him (Rule 11(e)(6), F.R.Cr.P. and Rule 410 E.R.E).

3 Id. at 801. The Court also noted that itisin defendants interest to be able to waive rights in
return for sentencmg conoessrons » o

¥ See, e.g., Umted States v. Wilkes, 20 F.3d 651, 653 (5th Cir. 1994) (per curiam).
© United States v. Pruitt, 32 F.3d 431, 433 (9th Cir. 1994).
4 See discussion of varying "scopes” of waivers in the DOJ memorandum, pp. 2-4.

©_gee, Calhoun, infra, n. 49, at p. 207.
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such a sentence: "Of course, a sentence consistent with a plea agreement cannot be
appealed.™® An example of a waiver that covers this situation is that which is routinely

used in the Southern District of California:

In exchange for the Government’s concessions in this plea agreement, defendant
waives, to the full extent of the law, any right to appeal or to collaterally attack the
conviction and sentence, including any restitution order, unless the court imposes a
custodial sentence greater than the high end of the offense level recommended by the
Government pursuant to this agreement. If the custodial sentence is greater than the
high end of that range, the defendant may appeal, but the Government will be free to
support on appeal. the sentence actually imposed. . If defendant believes the
Government’s recommendation is not in accord with this agreement, defendant will
object at the time ‘of sentencing; otherwise the objection will be deemed waived.

The appellate jurisprudence on federal guideline sentencing indicates that, without
such a waiver, defendants routinely appeal nearly every court determination regarding
potential adjustments (allknon-beneﬁci‘al guideline adjustments or non~adju§Unent), even if
the plea agreement indicated the government would ask for the adjustment (or non-
adjustment).* ‘ : R

Even critics of appeal waivers have conceded there are fewer public policy concerns
where the defendant received what was a possible result of the plea agreement than there are
with broader waivers.® Also, there are fewer public policy coricerns about waivers under
a guidelines system, where the discretion of the court is limited, a bargained plea is
frequently made to a sentencing range, and the sentencing components and, their potential
weight are predictable.* ‘

Broad waivers: Waivers that waive all éppeal rights - even if the court departs -

4 S. Rep. at p. 153.

“ This issue is revisited in Attachment D. in the context of a proposed statutory amendment which .
would narrow the right to appeal based on the "benefit of the bargain” concept. This same narrowing can
be achieved with a waiver, an approach which is available without need of statutory amendment. One )
view might be to give waivers a chance to reduce appeals before seeking statutory reform, because
waivers are voluntary and case-specific.

4 See, Calhoun, "Waiver of the Right to Appeal,” 23 Hastings Const. 1L.Q. 127, 208 (1996), admits
that waivers involving "pleas where the defendant got precisely what he bargained for are the least

troubling from a public policy standpoint.”

“ Calhoun, at p. 209.
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generate particularly strong criticism on policy and fairness grounds.® Critics argue that
waivers would deprive the system of appeals to check the application and development of the
guidelines, and result from unequal bargaining positions of the parties.

An example of this kind of waiver is used in virtually all cases in the Eastern District
of Virginia, where waivers have been used since near the beginning of the guidelines:

The defendant is aware that 18 U.S. C. § 3742(a) affords a convicted person the right
to appeal the sentence imposed. Knowing this, and realizing the uncertainty in
predicting what sentence he ultimately will receive, the defendant, in exchange for the
concessions made by the United States in this agreement, waives the right to appeal
his sentence or the manner in which it was determined on the grounds set forth in 1 8
U.S.C. § 3742(a), or on any ground whatever. The defendant also waives his right
to challenge his sentence or the manner in which it was determined in any collateral
attack, including but not limited to a motion brought under 28 U. S._Cf;, § 2255.

The first circuit case upholding waivers emanated from the Eastern District of
Virginia.® Stpporters-of waivers ‘contend that waivers. are no different from any other

provision of a plea agreement, for which each party gains something.*" Also, the system
benefits from appeals of evidentiary and trial i‘ssfues, yet defendants can waive trials. They
argue that there would always be enough appeals from trials or defendants who plea
"straight up® to charges without aplea agrecment, to provide 2 check of the system.
(Moreover, given the huge numbers of sentencing appeals, as discussed in Attachment B,
we are a long way from having too few appeals.) ‘Finally, certain issues are never waived,
such as sentences which are plainly illegal because:they exceed the statu%ory ma:&unum, or
sentences based on a factor such as race, gender, or religion.* RIS " o

A. Proposed Rule 11 Advisement on Waivers of Appeal

The courts’ primary objective, regardless of the merits of waivers, is to ensure that

4 See Calhoun, supra.

4 United States v. Wiggins, 905 F.2d 51 (4th Cir. 1990). More recently, the Circuit upheld a waiver
even where the court imposed an upward departure that the government had not asked for. United States
v. Marin, 961 F.2d 493 (4th Cir. 1992). A noteworthy aspect of this case is that it is written by Judge
Wilkins, former Chair of the Sentencing Commission, who would be expected to protect the guideline

sentencing system.

4 See,e.g., Haines, ~Waiver of the right to Appeal Under the Federal Sentencing Guidelines," 3
Federal Sentencing Reporter 227 (1991).

% See Calhoun, and citations therein, at p. 208.
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the defendant is properly advised on any waiver that is part of the agreement. The DOJ
memo advises prosecutors to be sure the record reflects that the defendant knowingly and
voluntarily waived the right to appeal the sentence, and the memo recommends specific
wording for the plea agreement in this regard. However, it notes that some courts have held
it is not necessarily enough to rely on the written plea agreement, and some sentences have '
been reversed where the sentencing court failed to explicitly advise the defendant of the
existence of an appeal waiver in the plea agreement.”!

Clearly the best practice regarding appeal waivers would be for the court receiving a
plea to specifically and orally advise tlie defendant of any waiver in the plea agreement
during the plea colloquy. Such an advisement ensures mutual understanding between the
parties of the scope of the waiver, and determines if the defendant knowingly and
voluntarily consents to the waiver. This practice sunultaneously protects the interests of
both parties, provides adequate advisement to the defendant, and generates a thorough and
complete record, which will withstand subsequent challenges. stunderstandmgs and
resulting appeals (or even reversals) result when the record is ambiguous or ‘vague.

A change to Rule 11 Federal Rules of Cnmmal Procedure (F. R Cr P.), is needed in
order to ensure careful advisement of waivers in all cases. Such a change would alert the
court and the parties to-the importance of the issue. It is therefore proposed that the
Committee recommend that the. Rules Committee propose a change to Rule 11 FR.Cr.P.,
which would add a new subsectlon (6) under Rule 11(c): L ‘

(c) Advice to Defendant. Before acceptmg a plea of gmlty or nolo
contendere, the court must address the defendant personally in open court and
inform the defendant of,‘ uand determine that the defendant understands the

following:

This provision, like the other subsections of the Rule, does not preseribe.'a particular . - °

procedure for giving such advice, but instead allows the court flexibility in the manner it
chooses to advise the defendant.> This is, for example, the approach the current Rule 11

! See, e.g., United States v. Attar, 38 F.3d 727, 732 (4th Cir. 1994), cert denied, 115 S.Ct. 1957

(1995); United States v. Bushert, 997 F.2d 1343 (11th Cir. 1993), cert. denied, 115 S.Ct. 652 (1994); and "

discussion at p. 5 of DOJ memorandum.

2 See, United States v. DeFusco, 949 F.2d 114 116 (4th Cir. 1991), cert denied, 503 U.S. 997
(1992) (“In reviewing the adequacy of compliance with Rule 11, this Court should accord deference to the
trial court’s decision as to how best to conduct the mandated colloquy with the defendant.")
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takes with regard to advisement on “the nature of the charge...[and] effect of any special
parole or supervised release term. "5 \

Another way to amend Rule 11(c) which has been suggested would be to require only
that the court inquire whether the defendant has discussed any ‘waiver provision ‘witli his
attorney and understands its consequences.* Such an approach, while perhaps allowing
more of a perfunctory inquiry, puts the responsibility of satisfactorily explaining a waiver on
the attorney, thereby inviting ineffective assistance motions at a later time. -

Dirécting the court to advise on the effect of a waiver of the right to appeal is logical
and consistent with the other directions given the court in current Rule.11(c). Given the
importance and prevalence of sentencing appeals, a waiver of such a right, where present,
deserves the same kind of advisement that .other rights waived;;py‘gll pleas are accorded.
This is particularly'true in view of the varying kinds of waivers, as discussed above, about
which there could reasonably! fail to be a/mutual understanding between the parties. The
proposed Rule ‘11' change would)alert, courts and counsel alike to the importance of the issue,
it would help 'to ensure. that a complete record is made of the understanding of the parties of
the kind of waiver iinvolved and'of nd: oW

ndant’s knowing consent to that waiver.

br

B. Suggested Limitations'on
‘ i T BRI 1 : ‘
/toithe Committee on Criminal Law for the
upply a position paper on the issue of waivers of
is Jetter is attached as an exhibit. Recognizing
ice varies greatly, Mr. Campbell proposes that
steps be taken to establish a naf 4 governing ‘sentencing-appeal waivers, which
would, in effect, encourage a middle-ground practice regarding waivers. To this end he
suggests three limitations on the use of appeal waivers. ~ They are:

oo ey

Lucien Campbell, the representa
Federal Public Defenders, was invitex
appeal for inclusion ityithis mer
that waivers are controversial,;

f

$3 Rule 11(cX1). See advisory committee note for 1982 amendments to Rule 11(c)(1): "The
amendment does not attempt 0 enumetate all of the characteristics of the special parole term which the
judge ought to bring to the defendant’s attention. Some flexibility in this respect must be preserved
although it is well to note that the unique characteristics of this kind of parole are such that they may not
be readily perceived by laymen.” : .

¢ Such an amendment to Rule 11(c) was proposed in a memorandum by Sixth Circuit counsel to
Chief Judge Merritt in September, 1995: "(6) if a written plea agreement includes a provision whereby the
defendant waives the right to directly appeal and/or collaterally attack his sentence, that the defendant has
discussed this provision with his attorney and;understands its consequences.” This is similar to the Rule
32 provision where the court must inquire whether the defendant and counsel have read and discussed the
presentence report. ‘ o !
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1 Include in all waivers a provision making clear that the
defendant does not waive his right to raise issues of
prosecutorial misconduct or ineffective assistance of counsel;

2. Make waivers inapplicable when the district court refuses to
adopt the stipulations of the parties regarding the offense level,
applicable adjustments, or criminal history category; and

3. Make waivers inapplicable to departures unless the parties have
agreed [to the departure].

If the Committee decides that encouragement of such limitations as these would be
helpful in establishing a middle-ground practice in the use of waivers, to avoid unnecessary
litigation and controversy, to contribute to sentencing fairness, and to avoid disparities in
practice, there are at least three options available for the ‘Committee to pursue. The
Committee could issue an informational memorandum to the courts suggesting that they
consider seeking such limitations within their districts. Also, the Committee could ask the
Sentencing Commission to either publish the issue for comment, or simply ask the
Commission to adopt such commentary. Finally, the Committee could ask that the Judicial
Conference request that the Attorney General include these limitations in the waivers used
by prosecutors. ’ - L |

These suggestions are not proposed in lieu of the proposed Rule 11 change, but only
as a possible corollary to the rule change. That is, it is important that there be a reasonable
practice in the use of waivers, and at the same time it is important that defendants be
properly advised on any waivers that are used. These suggested limitations merely provide
an additional means to encourage a consensus on the reasonable use of waivers.

II.- Advisement of the Right to Appeal
A. Rule 32 Advisement of Right to Appeal

The proposed change to Rule 11 would also be consistent with the recently amended -
Rule 32, F.R.Cr.P., which appears to contemplate the fact that some appeal rights might be '
waived at 2 plea. Rule 32(c)(5) reads: . : .

(5) Notification of Right to Appeal. After imposing sentence in a case which has =~

gone to trial on a plea of not guilty, the court must advise the defendant of the right .

to appeal. After imposing sentence in any case, the court must advise the defendant

of any right to appeal the sentence, and of the right of a person who is unable to pay

the cost of an appeal to apply for leave to appeal in forma pauperis. If the defendant
. so requests, the clerk of the court must immediately prepare and file a notice of




Chair and Members of the Committee on Criminal Law
Page 31

appeal on behalf of the defendant. (emphasis added)

B. Problems with Advisement of the Right to Appeal

Tt is common for courts to advise all defendants simply that he or she has a right to
appeal the sentence. ‘It is possible that this kind of routine, broad advisement may mislead
some defendants into thinking there is more of a right to appeal than there may be in some
cases, and may unnecessarily encourage frivolous appeals, even when there is substantially
nothing to appeal (for example, when a defendant pleads to and receives a mandatory
minimum sentence). In fact, one circuit has held that such an advisement can render
unenforceable any waiver of appeal provision in the plea agreement (where the court did not

specifically advise on the waiver 3

The proposed Rule 11 change, above, would help to alleviate the problems with
advisement at sentencing of the right to appeal in two ways. First, it would probably save
the waiver provisibd even if the court were to erroneously. state at sentencing that the
defendant had a right to appeal, because the record would be. clear that the defendant
definitely understood the waiver. Second, a clear record on any waiver assists the court in
determining what, if 'any, ‘appeal rights survive the plea on which the defendant would need
to be advised at'sentencing.” = | Co | |

However, it is unrealistic and invites error for a court to have to determine in each
case on which appeal rights the defendant should be advised. Therefore, while a waiver
advisement at the plea helps the process, an overly broad advisement of the right to appeal
at sentencing does not help, and may confuse the process. ‘

C. Suggested Advisement and Commentary

A balanced approach, which seems to address all concerns, is to recommend that
courts employ a more cautionary, informative advisement of the right to appeal at
sentencing. Such an advisement creates a better record, better informs the defendant, does
pot mislead the defendant regarding his or her appeal rights, and does not risk making a

waiver of appeal unenforceable.

Attached as an exhibit is a one-page Proposed Model Advice of Appellate Right,
supplied by Lucien Campbell, which was drafted for the Fifth Circuit Court of Appeals’
consideration. It was not formally adopted but has been used by some courts in that circuit.
The advice is accompanied by some commentary on the right to appeal. Rather than a

generic recital of the right to appeal a sentence, the suggested advisement makes a qualified

55 United States v. Buchanan, 59 F.3d 914 (9th Cir. 1995).
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statement, indicating there "may" be a right to appeal, it suggests how the defendant might
proceed to determine whether to appeal, and it describes the time frame:

Under the Sentencing Reform Act, a criminal defendant has a right to appeal a
sentence in certain circumstances. [A defendant may, however, waive that right as
part of a plea agreement.]* You should discuss carefully with your attorney whether
you may be entitled to-appeal your sentence. With few exceptions, any notice of
appeal must be filed within 10 days after judgment in your case is entered. If you are
entitled to appeal, your attorney will advise you of the deadline for filing notice of
appeal in your case. If you so request, the clerk will prepare and file a notice of
appeal on your behalf. [* May optionally be omitted when no basis for waiver exists.]

This advisement (and its accompanying commentary) are similar to some of the
commentary in the advisory notes to Rule 11(c)(1), 1982 amendment. Whereas the Rule
simply says the court should advise the defendant of the effect of any special parole or
supervised release term, the commentary suggests points which courts should consider

advising defendants about special parole.

If the Committee believes that such an advisement would facilitate the sentencing
process, it could, a) suggest that courts consider using the advisement in an informational
memorandum to courts; b) propose that the advisement be included in the Bench Book
Committee; and/or ¢) recommend that the Rules Committee propose. the advisement and
commentary be added to Rule 32 (in addition to the change to Rule 11, discussed above).

M. Summary of Proposals Regarding Waivers:

1. Recommend that the Rules Committee propose that Rule 11 F.R.Cr.P. be
amended to require advisement of any provision waiving the right to appeal in

a plea agreement.

2. Encourage middle-ground practice of waivers by encouraging certain
limitations to them in an informational memo, proposing them for
Commission commentary, and/or asking the Judicial Conference to propose

them to the Attorney General.

3. Encourage a model advisement on the right to appeal in an informational
memo, propose that the Bench Book Committee include the advisement in the
Bench Book, and/or recommend that the Rules Committee propose the o
advisement and commentary be added to the commentary to Rule 32.
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COMMITTEE ON CRIMINAL LAW
of the
JUDICIAL CONFERENCE OF THE UNITED STATES
United States Post Office & Courthouse
Post Office Box 999
Newark, New Jersey 07101-0999
gonomb:: mﬁn Arcara (201) 645-2133
Honorable Richard H. Battey,
Honorable Thomas R. Brett
Honorable Morton A Brody FACSIMILE
Honorable Charles R. Butler, Jr.
Honorable J. Phil Gilbert (201) 6456628
Honorable George P. Kazen
Honorable Gerald E. Rosen

Honorable David D. Noce
Honcrable Stephen V. Wilson

Honorable Maryanne Trump Barry
Chair -

July 30, 1996

MEMORANDUM TO ALL: UNITED STATES DISTRICT COURT JUDGES
CHIEF UNITED STATES PROBATION OFFICERS

FROM: Judge Maryanne Trump Barry, Chair, Committee on Criminal Law

SUBJECTS: Recommendation for Specific Advice to a Defendant Concerning Waivers of
Appeal and Waivers of Collateral Review, Suggested Advice to a Defendant
Concerning the Right to Appeal, and Notification of Increased Flexibility in the
Imposition of Supervised Release

I write on behalf of the Committee on Criminal Law of the Judicial Conference of the
United States to provide information which will help to ensure that a defendant receive certain
necessary advice at a guilty plea and more qualified advice than is now being given concerning his
or her right to appeal at sentencing. Additionally, I write to advise you of certain changes in the
supervised release guidelines which provide additional flexibility in determining whether
supervised release is appropriate.

L Waivers of Appeal and Waivers of Collateral Review

The Sentencing Reform Act created a statutory right to appeal a sentence on certain
specifically articulated grounds, namely, if the sentence was illegally imposed, imposed as a result
of a "misapplication of the guidelines," imposed outside the guideline range, or imposed for an
offense for which there is no guideline and the sentence was unreasonable. 18 U.S.C. § 3742.
Appeals based on grounds not specifically set forth are without authorization and can be
dismissed summarily. However, the proliferating and unrelenting numbers of guideline sentencing
appeals demonstrates that "misapplication of the guidelines" is a broad enough basis to support,
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jurisdictionally, an appeal of virtually every decision made by the sentencing court in computing
the sentence.! | : o

The sheer number of direct guideline appeals in appellate courts, as well as petitions for
collateral review in district courts and the concomitant appeals, is leading to an increased use of
provisions in plea agreements which purport to waive certain or all rights to challenge the .
sentence. The practice is currently mixed, with the government using various forms of waiver
provisions in varying degrees across districts. | : |

A. DOJ Memorandum

The use of waiver provisions will no doubt be increasing in the near future, partly due to
the fact that all circuits have upheld the practice against legal challenge, and partly due to the fact
that the Department of Justice sent an informational memorandum to its prosecutors in
September, 1995 cautiously endorsing the use of waivers. The DOJ memorandum explained that
waivers are legal, but urged prosecutors not to abuse or overuse broad waivers which might allow
sentences to be imposed in violation of the guidelines. It noted that courts can refuse to accept
agreements which undermine the statutory purposes of sentencing and suggested that all waivers
include not only a waiver of direct appeal but a waiver of collateral review as well. U.S.
Attorneys were advised to "evaluate whether waivers of sentencing appeal rights and post-
conviction rights would be a useful addition to plea agreements in their districts and, if so, the
extent and scope of such waivers." The memo discussed the fact that waivers vary significantly in
their scope and urged prosecutors to ensure that the plea agreement and senterncing record reflect
a knowing and voluntary consent on the part of the defendant to the waiver provision.

B. Legality of Waivers

Waivers have been consistently upheld as legal in the face of constitutional and other
challenges. Just as constitutional rights can be waived, so can statutory rights - as long as the
waiver is knowing and voluntary. There is every reason to believe that the Supreme Court would
uphold waivers of direct appeal, given the case law upholding plea bargaining. Indeed, the
Supreme Court recently held that, absent an affirmative indication in a statute of Congress' intent
to preclude waiver, the statute is presumed waivable by voluntary agreement of the parties.”

! The Administrative Office of the U.S. Courts data indicates that, between 1987 and 1994, the numbers of
criminal appeals filed doubled (from 5,260 to 10,674), whereas overall appeals increased by only approximately
30%. Judicial Business of the U.S. Courts, Report of the Director (hereinafter Director's Report) for 1987 and
1994. There were even more appeals terminated in FY 1994 than were filed (11,704). Id. The AO data also
shows that motions to vacate a sentence by federal prisoners have increased at an even greater rate, totaling 5,988
in district courts and 2,215 in appellate courts in FY 1995. Director's Report for 1995.

2 See, United States v. Mezzanatto, 115 S.Ct. 797, 801 (1995). The court upheld the defendant's waiver of
the right not to have plea-statements made in negotiations or discussions about plea agreements used
against him (Rule 11(e)(6), F.R.Cr.P. and Rule 410, F.R.E.). The Court also noted that it is in defendants’ interest
to be able to waive rights in return for sentencing concessions.
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Waivers of collateral review have also been upheld,? but one circuit has held that such a waiver
must be express, and will not be inferred from a waiver of direct appeal.* Finally, certain issues
are never waived, such as sentences which are plainly illegal because they exceed the statutory
maximum, or sentences based on a factor such as race, gender, or religion.*

C. Widely Varying Kinds of Waivers
Narrow Waivers

Waivers vary tremendously along a continuum from the narrow to the very broad,® and
confusion can result where there is no common understanding of what is being waived. In the
narrowest of waivers, a defendant might waive appeal if he or she receives a sentence which was
within the range which both parties agree is appropriate. For example, if both parties agree that a
gun enhancement is appropriate, and the court imposes the enhancement, under a narrow waiver
the defendant would not then be able to appeal that enhancement.’

More commonly, however, a sentence which was not expressly agreed to is appealed even
though that sentence was nonetheless foreseeable as a result of the plea agreement. For example,
the defendant might have known at the plea that the government would ask for a gun
enhancement, but the defendant appeals when he or she receives the enhancement. This is the
source of many appeals.® The following is 2 common form of waiver which addresses this
situation and which is used regularly in some districts. It waives the direct appeal and collateral
attack of sentences within the range that the plea agreement allows the government to recommend
at sentencing: ‘

In exchange for the Government's concessions in this plea agreement, defendant waives,
t0 the full extent of the law, any right to appeal or to collaterally attack the conviction
and sentence, including any restitution order, unless the court imposes a custodial
sentence greater than the high end of the offense level recommended by the Government
pursuant to this agreement. If the custodial sentence is greater than the high end of that
range, the defendant may appeal, but the Government will be free to support on appeal
the sentence actually imposed. If defendant believes the Government's recommendation
is not in accord with this agreement, defendant will object at the time of sentencing;
otherwise the objection will be deemed waived. |

*  See, e.g. United States v. Wilkes, 20 F.3d 651, 653 (5th Cir. 1994) (per curiam).

4 United States v. Pruitt, 32 F.3d 431, 433 (9th Cir. 1994).

*  See Calhoun, infra, and citations therein, at p. 208.

é

See discussion of varying "scopes” of waivers in the DOJ memorandum, pp. 2-4.
7 Anappeal of such a sentence can, in theory, be denied without an express waiver. See, Calhoun, supra, n.
49, at p. 207.

®  This type of appeal may or may not have been anticipated by Congress, given the fact that the legislative
history of 18 U.S.C. § 3742 indicates, "Of course, a sentence consistent with a plea agreement cannot be

appealed.” S. Rep. No. 225, 98th Cong. Ist Sess. p. 153 (1983).
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Broad Waivers

Some districts regularly use waiver provisions that waive all direct appeal and collateral
attack rights - even if the court upward departs. The following is an example of this kind of
waiver:

The defendant is aware that 18 U.S.C. § 3742(a) affords a convicted person the right to
appeal the sentence imposed. Knowing this, and realizing the uncertainty in predicting
what sentence he ultimately will receive, the defendant, in exchange for the concessions
made by the United States in this agreement, waives the right to appeal his sentence or
the manner in which it was determined on the grounds set forth in 18 US.C. § 3742(a),
or on any ground whatever. The defendant also waives his right to challenge his
sentence or the manmer in which it was determined in any collateral attack, including but
not limited to a motion brought under 28 U.S.C. § 2255.

D. Recommendation of Specific Advice as to Waivers of Appeal and Waivers of
Collateral Review

The courts' primary objective, regardless of the merits of waivers, is to ensure that the
defendant is properly advised as to any waiver that is part of a plea agreement. The DOJ memo
instructs prosecutors to be certain that the record reflects that the defendant knowingly and
voluntanly waived the right to appeal the sentence, and the memo recommends spec1ﬁc wording
in the plea agreement in this regard. While some circuit courts find this adequate,’ other courts
have expressed a preference for specific, oral advice in addition to the plea agreement,” and
where there is spec1ﬁc advice given, the waiver wﬂl be upheld.’! At least one circuit court has
remanded for a determination as to whether a waiver was voluntary and knowing where the
sentencmg court failed to exphcltly advise the defendant of the existence of the walver in a
sttpulatlon concermng sentencing 1 1ssues entered into following trial. 12

‘Clearly, the best pracnce regardmg waivers would be for the court takmg a plea to
specifically and orally adv:se the defendant dunng the plea colloquy of any waiver in the plea
agreement. Specific advice would alert courts as well as counsel to the importance of the issue
and help ensure that a complete record is made regardmg the waiver. It ensures mutual
understanding between the parties of the scope of the waiver, and ensures that the waiver is
knowing and voluntary.

The Committee on Criminal Law has asked the Rules Committee to consider the feasibility
of a change to Rule 11, Federal Rules of Criminal Procedure (F.R.Cr.P.), in order to ensure

$  See e.g, United Smtes v. Attar. 38 F.3d 727, 732 (4th Cir. 1994), cert. denied, 115 S.Ct. 1957 (1995);
United States v. Bushert, 997 F.2d 1343 (11th Cir. 1993), cert. denied, 115 S.Ct. 652 (1994); and discussion at p.
5 of DOJ memorandum.

10 See, e.g., United States v. Marin, 961 F.2d 493 (4th Cir. 1952).

N See, e.g., United States v. Melancon 972 F.2d 566 (5th Cir. 1992).

2 United States v. Stevens, 66 F.3d 431 (2d Cir. 1995).
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Memorandum to All U.S. District Court Judges and Chief U.S. Probation Officers 5

careful advice of waivers in all cases. In the meantime, however, courts are encouraged to
provide specific advice to defendants of any waiver provisions in plea agreements.

I Advice Concerning the Right to Appeal

While it is true that specific advice at the time of plea as to waivers of appeal and
collateral review is necessary, it is also true that overly inclusive advice at sentencing concerning
the right to appeal can be problematic.

A. Rule 32 Advice Requirement
The recéntly amended Rule 32(c)(5), F.R.Cr.P. reads:

(5) Notification of Right to Appeal. After imposing sentence in a case which has
gone to trial on a plea of not guilty, the court must advise the defendant of the
right to appeal. After imposing sentence in any case, the court must advise the
defendant of any right to appeal the sentence, and of the right of a person who is
unable to pay the cost of an appeal to apply for leave to appeal in forma pauperis.
If the defendant so requests, the clerk of the court must immediately prepare and
file a notice of appeal on behalf of the defendant. (emphasis added).

In practice, it is common for sentencing courts to advise a defendant simply that he or she
has “a right to appeal the sentence." It is probable that this kind of generic advice will be overly
broad in many cases and may mislead or falsely encourage some or more defendants regarding
their appeal rights. This is particularly true where there is a waiver of appeal.’®

Therefore, the requirement to advise the defendant of "any" right to appeal at sentencing
presents a dilemma for the court. To carefully analyze and explain exactly what appeal rights
exist in each case would be tedious and fraught with potential error. On the other hand, to recite
a generic, declarative statement which seems to indicate an absolute right to appeal any sentence
might mislead or misinform the defendant and encourage frivolous appeals.

B. Suggested Langunage to Advise a Defendant of the Right to Appeal

Courts are encouraged to consider giving more qualified, yet informative, advice at
sentencing of the right to appeal whether or not there has been a waiver of appeal provision in the
plea agreement. Such advice would better inform the defendant, would not overstate any
appellate rights that the defendant may have, and will help to minimize frivolous appeals.

¥ InUnited States v. Buchanan, 59 F.3d 914 (Oth Cir. 1995), the fact that the court did not specifically
advise the defendant at the plea of the waiver provision in the plea agreement was a factor in the appellate court's
holding that that provision was unenforceable, given the subsequent general advice of the right to appeal at
sentencing, '
Cf, Melancon, supra, where an appeal waiver, upon which the defendant was specifically advised, was upheld
despite the defendant's claim of confusion created by the court's general advice of the
right to appeal at sentencing. 972 F.2d at 568.
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An example of such advice is set out below. It offers some information about appeal
rights, couched in qualified terms, yet is general enough to be used for most cases. The option in
brackets is for use where there is a waiver provision in the plea agreement.

You can appeal your conviction if you believe that your guilty plea was somehow
unlawful or involuntary, or if there is some other _ﬁmdamental defect in the proceedings
that was not waived by your guilty plea. You also have a 'statutory right to appeal your
sentence under certain circumstances, particularly if you think the sentence is contrary to
law. [However, a defendant may waive those rights as part of a plea agreement, and you
have entered into. a plea agreement which waives some or all of your rights to appeal the
sentence itself. Suchwaivers are generally enforceable, but if you believe the waiver is
unenforceable, you can present that theory fo the appellate court.]* With few exceptions,
any notice of appeal must be ﬁled within 10 days of Judgment bemg entered in your case.

*To be omztted zf there is nowaiver of appeal in the plea agreement

Any such adwce should also contam the substance of the following, as requlred by Rule
32(c): 4 ‘

If you are unable 1o paythe cost of an appeal, you may apply for leave to appeal in
forma pauperis. If you so request, the clerk of the court will prepare and file a notice of
appeal on your behalf.

The Committee on Criminal Law recommends that sentencing courts consider giving -
qualified yet informative advice concerning the right to appeal, such as that set out above, in order
to more fully and accurately advise a defendant of any right he or she may have without
overstating that right or creating confusion in the record - particularly where there has been a
waiver of appeal provision in the plea agreement.

1. Increased Flexibility in the Imposition of Supervised Release

Effective November 1, 1995, partly as a result of proposals by our Committee for greater
flexibility in imposing supervised release, the United States Sentencing Commission provided a
slightly greater measure of discretion in the imposition of supervised release and whether it need
be imposed at all by amending §5D1.2 and the application notes to §5D1.1. The purpose of the
amendments was to explain with "greater specificity the circumstances under which the court
may depart from the requirements of §5D1.1 (Imposition of a Term of Supervised Release) and
impose no term of supervised release." See amendment 529, 1995 Guidelines Manual,
Appendix C.

The changes to the supervised release guidelines are subtle and some courts may not have
noticed them. I write to call those changes to the courts' attention. The additional flexibility in
determining whether supervised release is appropriate for any particular case enables courts to
better focus institutional resources on those defendants most in need of supervision, particularly
important in this era of strained resources (e.g., probation needs are currently funded only at 84%
of what is required).
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Memorandum to All U.S. District Court Judges and Chief U.S. Probation Oﬁjcers 7
A. Background

Some background explanation of what prompted the Committee's concerns may be
helpful. The court system and, most particularly, the probation system are heavily burdened by
the rapidly growing numbers of supervised release cases. For example, in 1989 there were 1,673

. offendérs on supervised release and 53,589 on probation, with a total of 77, 284 on supervision
(including parole, mandatory release, and military parole). In 1996 there were approximately
49.100 oﬂ'enders on supervised release and. 34,800 on probation, with a total of 92,100 on
supervision.'

At the same time as the numbers of offenders on supervised release are escalating,
however, budgets are shnnkmg and resources are being stretched thin. It is clear that not all
defendants need supervision, and that among those that do, not all need the same term of
supervision. While some period of supervision may be helpful for most defendants extensive
periods of superwsed release for all defendants are not needed to meet. the goals of the criminal
justice system. Indeed, there is ev1dence that shorter periods of supervised release serve the
purpose of rehabihtatlon and permit a determination to be made as to whether the offender is
likely to recldlvate or not. A 1994 study by the Bureau of Prisons indicates that most offenders
who are going to recidivate do so thhm the first year afterrelease.

The Sentencing Reform Act allows for court discretion in imposing supervised release."
The Commission was authorized to create guidelines to assist courts in determining whether to
impose a term of supervised release after impris6nment or not, and if so, for how long.’* The
pertinent resulting gu1delmes mdlcated that a term of supervised release should follow
imprisonment for any sentence of more than one year (§5D1.1), and that a minimum term of three
years should be imposed when superwsed release was required by statute (§5D1.2). Appellate
courts have found these provisions to be consistent with the statutory discretion of the courts
because the courts could depart from the terms: of superwsed release set out in the guidelines."”
Nonetheless, the guidelines; recogmzed but dlscouraged departures from these terms of release,
statlng that departures should be the exceptlon it Many courts may have been reluctant to depart,
g:ven the "exceptmn admonition and glven the lack of gu1dance as to what would constitute

"aggravating or mitigating" cucumstances "of 4 a kmd, or to a degree, not adequately taken into

¥ The numbers of offenders on supervised release are rising far faster than the numbers of those on
probation and parole are falling. The consecutive years between 1989 and 1996 show the following figures for
supervised release: 6,138 (in 1990), 11, 949 (in 1991), 19,362 (in 1992), 26,384 (in 1993), 33,900 (in 1994), and
42,600 (in 1995).

B Title 18 U.S.C. § 3583(a) reads: "The court, in imposing a sentence to a term of imprisonment for a
felony or a misdemeanor, may include as a part of the sentence a requirement
that the defendant be placed on a term of supervised release after imprisonment, [but shall do so if a statute

requires it]." (emphasis added).
¥ Title 28 U.S.C. § 994@)(1)C).

1 See, e.g., U.S. v. Chinske, 978 F.2d 557, 558-9 (oth Cir. 1992); U.S. v. West, 989 F.2d 1493, 1503
(11th Cir. 1990).

'8 Note1to§5D1.1.




Memorandum to All U.S. District Court Judges and Chief U.S. Probation Officers 8

consideration by the Sentencing Commission" that would justify departure (pursuant to §5K2.0)
from the guideline-determined terms of release.

| B. 19‘9‘5” Amendments

Whﬂe the Comrmsszon did not adopt the Committee's specific proposed amendments, it
did agree to move in‘the direction of allowmg somewhat more discretion to senténcing courts in
deciding’ whether to depart from i 1mposmg the terms of release requu'ed by the guidelines.
Effective November 1, 1995, it amended the notes to §5D1.1 by removing the "exception"
admomtlon, and by more fully artlculatmo the factors upon whlch a departure should be based.
Note 1 to §5D1 1 now reads

Under subsectzon (@), the court is requzred fo impose a term of supervised release to
follow zmprzsonment gf a sentence of zmprzsonment of more than one year is imposed or if
a term of supervzsed release is requzred by a specific statute. The court may depart from
this guzdelzne and not impose a term of supervised release ifit determines that supervised
‘ release is, nezther requtred by statute nor required for any of the follawmg reasons: (1)

to protect ‘the public welfare 7)) 10 enforce a financial condition; (3) to prowde drug or
alcohol treatment or tésting; (4) to-assist the reintegration of the defendant into the '
commum;y, or (35) to‘accompltsb any otlger serzzengzrtg purpose aathonzed by statute.

In addition, the Commission amended §5D1 2 by omlttmg the provision requiring that
when the defendant is convicted under a statute that requires a term of supervised release, the
term shall be at least three years. ‘The remamder of §5D1 2, mdlcatmg certam terms of release to
be 1mposed accordmg to the class of the offense remams the same.

Therefore a court must still depart if it decides not to impose the gmdelme—determmcd
terms of superv1sed release, but there is much more guldance provrded to the court in making that
decision. The Committee believes that these changes will assist courts in more accurately
determining whether a term of supemsed release should be mposed or not, where not otherwise
determined by statute and should result in a more efficient and rational allocauon of judicial
resources while serving the purposes for which Congress intended supervrsed release.

In addition, in order to further focus resources to the maximum extent on those offenders
most in need of superv151on, the Committee encourages courts and probation officers to bear in
mind the statutory provision which allows termination of a term of supervised release anytime

" after one year if the court " ... is satisfied that such action is warranted by the conduct of the

defendant released and the mterest of justice.” 18 U.S.C. § 3583(e)(1). In determining whether
early termination of a defendant's term of supemsed release is "warranted," it would seem
relevant and helpful for a court to consider, in addition to the conduct of the defendant and the
interest of justice, the factors listed in the new Note 1 to §5D1.1, which are relevant to the
consideration of whether a term of supervised release should be imposed in the first place.

IV. Conclusion
The Committee hopes that sentencing courts will find the above suggestions useful in

advising defendants of waiver provisions in the plea agreement, and in advising defendants of the
right to appeal at sentencing. In addition, it hopes that the amended guidelines regarding
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supervised release will be helpful to courts and probation officers alike in determining whether
supervised release should be imposed and for how long, and, in appropriate cases, whether the
term should be terminated after one year.
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter

RE: Rule 24(c); Possible Amendment to Permit Retention of Alternate
During Jury Deliberations

DATE: September 5, 1996

Judge Jensen has forwarded a letter he received from Judge Selya of the Court of
Appeals for the First Circuit in which the judge suggests that it might be appropriate to
consider an amendment to Rule 24(c). That rule now provides that alternate jurors (who
do not replace other jurors ) are to be discharged after the jury retires to deliberate.

A panel of the First Circuit decision in United States v. Houlihan, et al (not yet
reported) concluded that the trial court committed harmless error in not discharging the
alternate jurors after deliberations began. Judge Selya suggests that perhaps some change
in Rule 24 would be appropriate which permits alternate jurors to be retained during

deliberations.

A copy of the pertinent pages from the Houlihan case are also attached. This
matter is onthe agenda for the Committee’s October meeting.
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UNITED STATES COURT OF APPEALS
FOR THE FiRST CIRCUIT

511 FEDERAL COURTHOUSE
ONE EXCHANGE TERRACE
PROVIDENCE, RHODE ISLAND 02903-1755

£ M. SELYA
CUTT UDGE

August 23, 1996

Hon. D. Lowell Jensen
Federal Bldg. and U.S. Cthse
Suite 400 South

1301 Clay Street

Oakland, CA 94612-5212

Re: United States v. Houlihan, et al.
Nos. 95-1614, 1615, 1675

Dear Lowell:

I am rewriting to you in your capacity as chair of the
Judicial Conference’s Advisory Committee on Criminal Rules, and
gending a copy of my letter to Maryanne Barry (who, as you know,
chairs the Committee on Criminal Law) . My letter is on behalf of
myself and Judges Campbell and Boudin. The three of us comprised
the panel in the above-entitled matter, and it is an issue in that
matter (see enclosed cpinicn, Part TTI) which prompts us to write.

As you will note, the cpinion discusses at pages 23-32
the mandatory language in Ped. R. Crim. P. 24{c) to the effect
rhat: "An alternate juror who does not replace a regularx juroxr
shall be discharged after the jury retires to consider its
verdict."” In the opinion, we pointedly questioned the wisdom of
this provision (see footnote 11}, and wish to call it to your
committee’s attentiom. It strikes the three of us that, in an era
marked by longer, more complicated trials and ever-lengthening
periods of deliberation {lasting sometimes for weeks), it might be
well to redraft the rule to permit retention of alternate jurcrs

during deliberations while at the same time requiring that the

retained alternates be strictly segregated from themggl;perating
jurors. P T
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Let me take the liberty of thanking you in advance for

looking at this small but potentially important issue. If I can
provide any further information or can assist your committee in any
way, please don‘t hesitate to call upon me. ‘

As always, my best regards.
Cordially,

% ~

Bruce M. Sel
United States Circuit Judge

BMS/ca

cg: Hon. Maryanne Trump Barry
Hon. Levin H. Campbell (fax)
Hon. Michael BRoudin (fax)
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emotions in one case may be routine evidence in another case. The
material distilled from Sargent’s statements - which would have
stood ocut like a sore thumb in a prosecution rooted in the relative

gentility of white-collax crime - does not sSeem especially

_sensational when evaluated in 1light of the other, plainly

admissible evidence that permeated thig seventy-day saga of nonstop
viclence. Moreover, the district court instructed the jurors oI
the spot that they were not to cengider Sargent’s statements in
deciding Fitzgersld’'s fate. To complement that directive, the
court redacted all references CO Fitzgerald from the portions of
those statements that the Jjury heard, and it repeated its
prophylactic instruction on several occasions. Under these
circumstances, the presumption that jurors follow the court’s
instructions is intact. Ergo, Fitzgerald suffered mo unfair
prejudice.

ITI. ALTERNATE JURORS

The gppellants calumnize the district court because,
despite their repeated obj ections, the court refused to discharge
the alternate jurors once deliberations commenced and compeounded
its obduracy by allowing the alternmate jurors to have intermittent
contact with the regular Jjurors during the currency of Jury
deliberations. This argument requires us to address, for the first
time, the interplay between viclations of Fed. R. Crim. P. 24(c)
and the applicable test for harmless errox. |

The imperative of Rule 24(¢) is clear and categorical:

"An altermate juror who does not replace a regular juror shall be

23
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discharged after the jury retires to consider its verdict." Fed.
R. Crim. P. 24(c}. The rule reflects the abiding concern that,
once a criminal case has been submitted, the Jury’s deliberations

shall remain private and invioclate. See United States v.

Virginia vErecti‘on Corp., 335 F.z2d 868, 872 {4th Cir. 1964).

Here, the appeliants’ claim of er;ér is well ‘four'xded..
Rule 24(¢c) brooks no exceptions, and the district court
transgressed its letter Dby retaining the alternate Jjurors
throughout the deliberative peried. The 1lingering question,
however, is whether the infractiom requires us to invalidate the
convictions. The appellants say that it does. In their view, a
viclation of Rule 24(c) automatically necessitates a new trial
where, as here, the defendants preserved their c¢laim of erroxr, or.
at least, the continued contact between regular and alternate
jurors that transpired in this case demands that result. The
government endeavors to parry this thrust by classifying the error
as benign. We find that the Rule 24{c¢) viclation caused no
cognizable harm, and we deny relief on that basis.

The watershed case in this recondite corner of the law is

vUnited States v. Qlanc, 507 U.S. =295 (1993). There the trial court

permitted alternate jurors, while under instructions to refrain

from sngaging personally in the deliberative process, to remain in

Lyotwithstanding that Criminal Pnle 23(b) permits the
remaining eleven jurors Lo return a wvalid verdict if a deliberating
jurcr is excused for cause, the wisdom of Rule 24(c) remains
debatable. we can understand a district judge‘s reluctance,
follewing a long, complicated, and hotly contested trial, to
release alternate jurors before a verdict is obtained. But courts,

abhove all other institutions, must obey the rules.

24
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rhe jury room and audit the regular jurors’ deliberations. See id.
bt 727-2%. The jury found the defendants guilty. The court of
bppeals, terming the presence of alternate jurors in the jury room
turing deliberations “inherently prejudicial,* granted them new
trials although they had not lodged contemporaneous chjections.
Inited States v. ,Ql_izl_n_Q, 934 F.2d 1425, 1428 (9th Cir. 1391). The
Supreme Court demurred. It noted that unless an unpreserved error
sffects defendants’ “substantial rights,’ Fed. R. Crim. P. 52(b),
the error cammot serve as a fulcrum for overturning their
convictions. 507 U.S. at 737. The Court then declared that the
mere 'presence of alternate jurors during jury deliberations is not
the kind of error that. raffect[s] substantial rights’ independent
of its prejudicial impact.” Id. Tnstead, the critical ianguiry is
whether the presence of the alternates in the jury room during
deliberations actually prejudiced the defendants. See id. at 739.

The Justices conceded that, as a theoretical matter, the
presence of any outsider, including an alternate jurer, may cause
prejudice if he or she actuallywpartic:ipat:es in the deliberations
either *verbally" or through "body language, * or if his or her
attendance were somehow to chill the jurors’ deliberations. Id.
The Court recognized, however, that a Jjudge’s cauticnary
instructiens to alternates le.g.. Lo refrain from injecting
rhemselves into the deliberations) can operate to lessen or
eliminate these risks. See id. at 740 ({(remarking * the almost
invarisble assumption of the law that jurcrs follow thedir

instructions®) ({(guoting Richardson v. Marsh, 481 U.S. 200, 206

25
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(1887}). Thus, absent a "specific showing® that the alternates in

fact participated in, or otherwise chilled, deliberations, the

trlal court’s 1nstruct:.ons to the alternates not to intervene in

the jurvy‘’s del:.beratlons precluded a flnd:.ng of pla:.n error. id.

at 741.
This case presents a variation on the Olanc theme. Here,

unlike in Olano, the appellants conterm;:oraneously chjected to the

district court’s retenticn of the alternate jurors, thus relegating

plain error analysis to the scrap heap. This circumstance denotes

Olano, the govermment, not the

two things. First, here, unlike in

defendants, bears the devoir of persuasion with regard to the

existence vel non of prejudice. Second, we must today answer the

precise guestion that the Olanc Court reserved for later decision.

gse id. Withal, the framework of the :anu.a.ry in all other respects

remains the zame. Zee id. at 734 (noting that, apart from the

allocation of the burden of proof., a claim of error under Fed. R.
Crim.

determining inquiry as does a preserved error). We do not discount

the significance of this solitary difference, se¢. 2.d., id. at 742

{Kennedy, J., concurring) {commenting that it is 'most difficult

for the Government to show the absence of prejudice" )', but

Since Olano teaches that

"difficult" does not mean simpossible.”

a violation of Rul

at 737, we must undertake a particularized inguiry directed at

onfirmed what this court anticipated.

2om this score, Qlano ¢
681 F.2a 75, 80-81 {ist Cir. 1982)

See United States v. Levesgue,
{dictum) . .

26

p. 52(b) ordinarily reguires the same type of prejudice—

e 24(c) is not reversible error per se,® see id.
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whether the instant violation, in the circumstances of this case,
“prejudiced [the defendants], either specifically or
presumptively." Id. at 739.

OQur task, then. is to decide if the government has made
a sufficiently convincing case that the district court’'s failure to

observe the punctilio of Rule 24(c} did not affect the verdicts.

See, e.a., id. at 734; ERotteakos V. United States, 328 U.S. 750,
758-65 (1946). In performing this task, we find the Court’s
reasoning in Qlanc instructive. CE£. Lee v. Marshall, 42 F.3d 1296,
129% (9th Cir. 19%4) (finding QOlano Court‘s reasoning transferable
to harmless error analysis in habeas case). The risks that were
run here by retaining the alternates were idehtical to the risks
that were run at the trial level in Olang,? and the district
judge’s ability to minimize or eliminate those rigks was the same
in both situations.

The 4ope£ative facts are as follows. although the
district court retained the alternates, subsequent physical contact
between them and the regular jurors occurred only sporadically —
confined mostly to the begimming of each day (when 2ll the jurors

assembled prior tc the commencement of daily deliberations} and

3Tn one respect, treating this case as comparable to Qlano
tilts matters in the appellants’ favor. There, the undischarged
alternates actually stayed in the jury room during deliberations.
507 U.S. at 729-30. Here, they did not; indeed, the regular jurors
and the undischarged alternates were never in physical proximity
while the deliberative prccess was ongoing.

27
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lunch time (when court security officers were invariably
present) .* Judge Young at no time allowed the alternates to come
within earshot of the deliberating jurors.

Equally as important, the court did not leave either set
of venirepersons uninstructed. At the b@g;nning of ?is charge,
Judge Yound told the alternates not to discuss the subsfance of the
case either among themselves or With the regular ﬁurérs. ﬁe then
directed the regular jurors not to dis;:uss tiae case with the
alternates. Near the end of the charge, the judge adﬁonished all
the talesmen that "if [the regular jurors are] in the presence of
the alternates or the alternates are in the presence of the jurérs,
[there is to be] no talking about the case, no deliberating about
the case." The regular jurors retired to the jury room for their
deliberations, and the undischarged alternates retired to an

anteroom in the judge’s chambers {which remained their base of

operations for the duration of the deliberations).

Y0n orie occasion when the regular jurors were on a mid-morning
break, an alternate jurocr retrieved a plate of delicacies from the
jury room. Defense counsel brought this interlude to Judge Young's
attention, and the judge immediately agreed to instruct the
alternates to stay ocut of the jury room during breaks (except for
retrieving snacks from the jury room when court security officers
confirmed that a break in deliberations had occurred) . .

O another occasion defense counsel voiced suspicion that a
note from the jury to the judge {requesting transcripts of several
witnesses’ testimony) had been written in the presence of the
alternates. At counsels’ wurging, Judge Yound, in the course of
responding to the note in open court, asked each juror whether "the
alternates and the deliberating jurors, or wvice wversa, [hadl
discussed the substance of the case' during the pertinent time
frame. All the jurors responded in the negative, and Judge Young
reinstructed the regular jurors not to discuss the case with, or
deliberate in the presence of, the alternate jurors. The
defendants took no exception either to the form of the inquiry or

to the instructicns that the court gave.

28
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The deliberations lasted eleven days.’® Each morning,
Judge Young asked the regqular jurors and the alternate jurors, on
penalty of perjury, whether they had spoken about the case with
anyone since the previous day’s adjournment. On each occasion, all
the jurors (regular and alternate) responded in the negative. The
judge reiterated his instructions to both the regular and alternate
jurors at the close of every court session. In addition, he
routinely warned the wvenire that, when they assembled the next

morning before deliberations resumed, "no one ig to talk about the

case."
On this record, we believe that the regular jJurors were

well insulated from the risks posed by the re;entimn of the
alternates. The judge repeatedly instructed the jurors — in far
greater detail than in ©Olanc - and those instructicns were
delicarely ©phrased and admirably specific. Appropriate
prophylactic instructions are a means of preventing the potential
harm that hovers when a trial court fails to dismiss alternate
jurcrs on schedule. See Qlano, 507 U.S. at 740-41; United States
v. Sobamowo, 892 F.2d 90, 97 (D.C. Cir. -198%) (Ginsburg, J.)
(attaching great importance to trial court’'s prophylactic
instructions in holding failure to discharge altermate Jjurors
harmless); ¢f. United States v. Ottersburg, 73 F.3d4 137, 139 (7thk

Cir. 1996) (setting aside verdict and emphasizing trial court’s

59n the third day a regular juror had to be excused. With
counsels’ consent, Judge Younyg replaced the lost juror with an
alternate and instructed the jurors to begin deliberations anew.
¢tn appeal, neither side contests the propriety of this

substitution.
29
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failure to provide such instructions). Courts must presume *that
jufors, conscious of the gravity of their task, attend closely the
particular language of the trial court’s instructions in a criminal

case, " Francis v. Franklin, 471 U.S. 307, 324 n.9 {1985), and that

they follow those instyuctions.

ﬁere, we have more than the usual presumption that the
jury understood the instructions andﬁfollowgd‘them. The éourt
interrogated the entire panel — regqular jurors andnundischarged
alternates — on a daily basis, and received an unbroken stxring of

assurances that the regular Jjurors had not spoken with the

alternates concerning the substance of the case, and vice versa.

Just as it is fitting for appellate courts to presume, in the

absence of a contrary indication, that jurors follow a trial

judge’'s instructions, so, too, it is fitting for appellate courts

to presume, in the absence of a contrary indication, that jurors

answer a trial judge’s guestions honestly.

One last observation is telling. Over and above the

plenitude of instructions, there is another salient difference

between this case and Ottersburg (the only reported criminal case

in which a federal appellate court invalidated a verdict due to the

trial court’s failure to discharge alternate jurors). Here, unlike

in Ottersburyg. 76 F.3d at 139, the judge at no time permitted the

alternates to sit in on, or listen to, the jury‘s deliberations

{evenn as mute observers). Hence, the alternates had no opportunity

to participate in the dgliberations, and neothing in the record

plausibly suggests that tﬁey ‘otherwiée influenced the Jjury’s

30
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actions. If the mere presence of silent alternates in the Fjury
room during ongoing deliberations cannot in and of itself be deemed
to chill discourse or establish prejudice, see Qlanc, 507 U.S. at
740-41, it is surpassingly difficult to :imagine how absent (though
undischarged) altermnates, properly instructed, could@ have a toxic
effect on the deliberative process.*

We will not paint the lily. Given the lack of any
contact between regular and alternate jurors during ongoing
deliberations, the trial Jjudge’'s careful eand oft-repeated
instructions, the venire’'s unanimous disclaimexrs that any
discussions about the case took place between the two subgroups,
rhe overall strength of the prosecution’s evidence on virtually all
the counts of conviction, and the discrimix;ating nature of the
verdicts that' were returned (e.g., the Jjury acqguitted the
appellants on sundry counts and alse acquitted the fourth
defendant, ﬁerd, éutright} ’ {ve conclude that the govermnment has
carried its burden of demonstrating that the outcome of the trial
would have been precisely the same had the district court dismissed
the altermate jurors when the jury first retired to deliberate. It

follows that because the appellants suffered no preijudice in

167n cabral v. Sullivan, 961 F.2d 998 (lst Cir. 1392), 2 case
that antedated Olano, we considered a civil analog to Criminal Rule
24(c} and stated that °lwlhen = trial court allews .an . . .
alternate juroril to deliberate with the regular jurors . . . an
inherently prejudicial error is committed, and the substantial
rights of the parties are violated.* Id. at 1002. In the imstant
case, unlike in Cabral, there is neither proof nor reason to
suspect that the undischarged alternates participated in the
regular jurors‘ deliberations.

31




consequence of the court’s bevue, they are not entitled to return

to. square one.

IV. DISCOVERY DISPUTES

The appellants stridently protest a series of government

actions involving document discovery. We first deal with a claim f

that implicates the scope of the Jencks Act, 18 U.5.C. § 3500, ang

then treat the appellants‘’ other asseverations.

A. Scope of the Jencks Act..

The Jencks Act provides criminal defendants, for purposes

of cross-examination,
witness statements that are in the government'’'s possession. That

right ig subject to a temporal condition: it does not vest until

with & limited right to obtain certain .

the witness takes the stand in the govermment’s case and completes -

his direct testimony. Id. § 3500{a).

categorical, content-based restrictions delineated in the statute:

a statement i

it (i)} relates to the same subject matter as

testimony,
testimony, id.

classes of statements, namely,

(1) a written statement made by [the] witness
and signed or otherwise adopted or approved by
him;

(2} a stenographic, mechanical, electrical, or
other recording., or a transcription thereof,
which is a substantially verbatim recital of
an oral " statement made Dby caid witness and
recorded contemporaneously with the making of
such oral statement . . . ~

18 U.S.C. § 3500(e) (1)-(2).
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It is also subject to’

s not open to production under the Jencks Act unless ;
the witness's direct
id. § 3500(b), and (ii) either comprises grand Jjury .

§ 3500(e) {3}, oxr falls within one of twec general
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter

RE: Rule 31(e), et al; Forfeiture Proceedings; DOJ Proposed Amendments

DATE: September 5, 1996

At the Committee’s April 1996, meeting the Department of Justice offered
proposed amendments which would modify forfeiture procedures. Following discussion
of the item, the matter was deferred until the Fall meeting to consider whether any

amendments should be made to other rules.

Attached is material explaining the Department’s proposed changes. This matter is
on the agenda for the October meeting.
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U. S. Department of Justice

Criminal Division

Office of the Assistant Attorney General Washington, D.C. 20530

September 6, 1996

Honorable D. Lowell Jensen
United States District Judge
United States Courthouse
1301 Clay Street, 4th Floor
Oakland, California 94612

Dear Judge Jensen:

At the last meeting of the Advisory Committee on Criminal
Rules, the Committee considered a proposal of the Department of
Justice to amend Rule 31(e) to reduce the role of the petit jury
in criminal forfeiture proceedings in the wake of Libretti v.
United States, 116 S. Ct. 356 (1995). After considerable
discussion, the Committee invited the Department to rethink and
redraft its proposal in a more comprehensive fashion, and to
present it at the upcoming meeting in October.

Attached is the product of our reconsideration, consisting
of a proposed new rule and an explanation which is designed to
serve as the basis for a Committee Note should the proposal be
adopted. As you will see, upon further study, we have concluded
that, since forfeiture is an aspect of sentencing under the
holding in Libretti, the court should make criminal forfeiture
determinations, just as it is entrusted with all other non-
capital sentencing matters including the determination of such
economic sanctions as fines and restitution.

We have also sought to resolve the difficulty and confusion
that occur as a result of the overlap between Rule 31l(e)’s
requirement that the "extent" of the defendant’s interest in the
property be determined as part of the criminal trial, and the
statutory requirement that that issue be resolved in the
ancillary proceeding that follows the conclusion of the trial.

Finally, as the Committee suggested, we have attempted to
consolidate in a single new rule the four current rules
addressing various aspects of criminal forfeiture procedure.




Your and the other Committee members’

2

proposal is greatly appreciated.

Enclosure

Sincerely,

N\ . )

A
:ykéﬂx' C’ L
John C. Keeney

Acting Assistant /Attorney General
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Rules 7(c) (2), 31(e), and 32(d) (2) are repealed and replaced by
the following new Rule. Rule 38(e) is amended by striking

"3554," and by striking "Criminal Forfeiture" in the heading:

32.2 Criminal Forfeiture

(a) Indictment and Information. No judgment of forfeiture
may be entered in a criminal proceeding unless the indictment or
the information shall allege that the defendant or defendants
have an interest in property that is subject to forfeiture in
accordance with the applicable statute.

(b) Hearing and entry of preliminary order of forfeiture
after verdict. Within 10 days of the entry of a verdict of
guilty or the acceptance of a plea of guilty or nolo contendere
as to any count in the indictment or information for which
criminal forfeiture is alleged, the court shall conduct a hearing
solely to determine what property is subject to forfeiture under
any applicable statute because of its relationship to the
offense. Upon finding that property is thus subject to
forfeiture, the court shall enter a preliminary order directing
the forfeiture of whatever interest each defendant may have in
the property, without determining what that interest may be. A
determination of the extent of each defendant’s interest in the
property shall be deferred until any third party claiming an
interest in the property has petitioned the court pursuant to
statute for consideration of the claim. If no such petition is
timely filed, the property shall be forfeited in its entirety.

(c¢) Preliminary Order of Forfeiture. The entry of a




preliminary order of forfeiture shall authorize the Attorney
General to seize the property subject to forfeiture, to conduct
such discovery as the court may deem proper to facilitate the
identification, location or disposition of the property, and to
commence proceedings consistent with any statutory regquirements
pertaining to ancillary hearings and the rights of third parties.
At the time of sentencing, the order of forfeiture shall become
final as to the defendant, and shall be made a part of the
sentence and included in the judgment. The court may include in
the order of forfeiture such conditions as may reasonably be
necessary to preserve the value of the property pending any
appeal.

(d) Ancillary proceedings. (1) If, in accordance with the
applicable statute, any third party files a petition asserting an
interest in the forfeited property, the court shall conduct an
ancillary proceeding. In such proceeding, the court may enter-
tain a motion to dismiss the petition for lack of standing, for
failure to state a claim upon which relief could be granted under
this section, or for any other ground. Foxr the purposes of such
motion, all facts set forth in the petition shall be assumed to
be true. ,

(2) If a motion referred to in paragraph (1) is denied, or
if no such motion is made, the court may, in its discretion,
permit the parties to conduct discovery in accordance with the
Federal Rules of Civil Procedure to the extent that the court

determines such discovery to be necessary or desirable to resolve
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factual issues before conducting an evidentiary hearing. At the
conclusion of such discovery, either party may seek to have the
court dispose of the petition on a motion for summary judgment in
the manner described in Rule 56 of the Federal Rules of Civil
Procedure.

(3) At the conclusion of the ancillary proceeding, the court
shall enter a final order of forfeiture amending the preliminary
order as necessary if any third-party-petition is granted.

(4) Where multiple petitions are filed in the same case, an
order dismissing or granting fewer than all of the petitions
shall not be appealable until all petitions are resolved, unless
the court determines that there is no just reason for delay and
directs the entry of final judgment with respect tTo one oOr more
but fewer than all of the petitions.

(e) Stay of forfeiture pending appeal. If an appeal of the
conviction or order of forfeiture is taken by the defendant, the
court may stay the order of forfeiture upon such terms as the
court finds appropriate in order to ensure that the property
remains available in the event the conviction or order of
forfeiture is vacated. Such stay, however, shall not delay the
conduct of the ancillary proceeding or the determiﬁation of the
rights or interests of any third party. If the defendant’s
appeal is still pending at the time the court determines that the
order of forfeiture must be amended to recognize the interest of
a third party in the property, the court shall amend the order of

forfeiture but shall refrain from directing the transfer of any




property or interest to the third party until the defendant’s
appeal is final, unless the defendant, in writing, consents to
the transfer of the property or interest to the third party.

(£) Substitute property. If the applicable forfeiture
statute authorizes the forfeiture of substitute property, the
court may at any time entertain a motion by the government to
forfeit substitute property, and upon the requisite showing,
shall enter an order forfeiting such property, or shall amend an

existing preliminary or final order to include such property.
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EXPLANATION OF RULE 32.2

Rule 32.2 brings together in one place a single set of
procedural rules governing the forfeiture of assets in a criminal
case. Existing Rules 7(c) {2), 31(e) and 32(d) (2) are repealed
and replaced by the new Rule. In addition, the forfeiture-
related provisions of Rule 38(e) are stricken.

Subsection (a) is derived from Rule 7.(c) (2) which provides
that notwithstanding statutory authority for the forfeiture of
property following a criminal conviction, no forfeiture order may
be entered unless the defendant was given notice of the
forfeiture in the indictment or information. As courts have
held, subsection (a) is not intended to require that an itemized
list of the property to be forfeited appear in the indictment or
information itself; instead, such an itemization may be set forth
in one or more bills of particulars. See United States v.
Moffitt, Zwerling & Kemler, P.C., 83 F.3d 660, 665 (4th Cir.
1996), aff’'g 846 F. Supp. 463 (E.D. Va. 1994) (Moffitt I)
(1nd1ctment need not list each asset subject to forfeiture; under

Rule 7(c¢), this can be done with bill of partlculars) - The same
applies w1th réspect to property to be forfeited only as
"substitute assets." See United States v. Voight, F.3d .

1996 WL 380609 (3rd Cir. Jul. 9, 1996) (court may amend oxrder T of
forfeiture at any time to include substitute assets).

Subsection (b) replaces Rule 31(e) which provides that the
jury in a criminal case must return a special verdict "as to the
extent of the interest or property subject to forfeiture. This
Rule has proven problematic in light of changes in the law that
have occurred since the Rule was promulgated in 1972.

The first problem concerns the role of the jury. When the
Rule was promulgated, it was assumed that criminal forfeiture was
akin to a separate criminal offense on which evidence would be
presented and the jury would have to return a verdict. 1In
Libretti v. United States, 116 S. Ct. 356 (1995), however, the
Supreme Court held that criminal forfeiture ‘constitutes an aspect
of the sentence imposed in a criminal case, and that accordingly
the defendant has no constitutional right to have the jury
determine any part of the forfeiture. The spec1al verdict
requirement in Rule 31 (e), the Court said, is in the nature of a
statutory right that can be modified or repealed at any time.

Even before Libretti, lower courts had determined that
criminal forfeiture is a sentencing matter and concluded that
criminal trials therefore should be bifurcated so that the jury
first returns a verdict on guilt or innocence and then returns to
hear evidence regarding the forfeiture. 1In the second part of
the bifurcated proceeding, the jury is instructed that the
government must establish the forfeitability of the property by a
preponderance of the evidence. See United States v. Myers, 21
F.3d 826 (8th Cir. 1994) (preponderance standard applies because
criminal forfeiture is part of the sentence in money laundering




cases); United States v. Voight, =~ F.3d __ , 1996 WL 380609
(3rd‘Cir. Jul. 9, 1996) (following Myers); United States v.
Smith, 966 F.2d 1045, 1050-53 (6th Cir. 1992) (same for drug
- cases); United States v. Bieri, 21 F.3d 819 (8th Cixr. 19%4)
(same) .- o ‘

In light of Libretti;’lt is questlonable whether the jury
should have any role in the forfeiture process. Tradltlonally,
juries do .rnothave a role in. sentenc1ng other than in capital
cases, and .elimination of that Fole in- crlmlnal forfelture cases

would " streamllne criminal trials.: Undoubtedly, it 'is 'confusing
for a jury’to be 1nstructed regardlng a dlﬂferent standard of

For"t‘ese reaspns,‘the proposal replaces Rule 31( ) with a

prov1s1on’that requires the cou; alone, at any time within 10
days after”the iverdict in the criminal case, to hold a . hearing to
determlneylf the property was subject to forfeiture, and to enter
a preliminary order of forfelture accordlngly

The second problem w1th the present rule concerns the scope
of the determinatipn: that must Be made prior to entering an order
of forfeiture. This issue is the same whether the determination
is made by the ‘court or by the jury

As mentloned the current Rule requires the jury to return a
special verdict "as to the extent of the interest or property
subject to forfeiture." ! Some courts interpret this to mean only
that the jury must answer "yes" or "no" when asked if the
property named in the indictment is subject to forfeiture under
the terms of the forfeiture statute -- e€.9. was the property used
to fa01lltate a drug offense? Other courts also ask the jury if
the defendant has a legal interest in the forfeited property
Still other courts,‘lncludlng thHe Fourth Circuit, require the
jury to determlne the extent of)the defendant’s interest in the
property vis a Vvis third! partles See United States v. Ham, 58
F.3d 78 {(4th Cir. 1995) i{case remanded to the district court to
empanel a. 1ury to determine, .in ithe first instance, the extent of
the defendant’s forfeltable inteérest in the subject property).

‘ ¥ Lo

The notion that the "extent" of the defendant’s interest
must be established as part of the criminal trial is related to
the fact that crimimal forfelture is an in personam action in
which only\the defendant s 1nterest in the property may be
forfeited. | UnlteduStates v. Riley, 78 F.3d 367 (8th Cir. 1996).
When the criminal forfeiture statutes were first enacted in the
1970's, it 'was clear that a forfeiture of property other than the
defendant’s could not occur in a .criminal case, but there was no
mechanism designed to limit the forfeiture to the defendant’s
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interest. Accordingly, Rule 31 (e) was drafted to make a
determination of the '"extent" of the defendant’s interest part of

the verdict.

The problem, of course, is that third parties who might have
an interest in the forfeited property are not parties to the
criminal case. At the same time, a defendant who has no interest
in property has no incentive, at trial, to dispute the
government’s forfeiture allegations. Thus, ‘it was apparent by
the 1980’'s that Rule 31(e) was an 1nadequate safeguard against
the inadvertent forfeiture of property in whlch the defendant
held no 1nterest

In 1984, Congress addressed this problem when it enacted a
statutory scheme whereby third party interests in criminally
forfeited property are litigated by the court in an ancillary
proceeding following the conclusion of the criminal case and the
entry of a preliminary order of forfeiture. See 21 U.S.C.

§ 853(n); 18 U.S.C. § 1963(1l). Under this scheme, the court
orders the forfeiture of the defendant’s interest in, the property
-- whatever that interest may be -- in the criminal case.. At

that point, the court conducts a separate proceeding in which all
potential third party claimants are given an opportunity to
challenge the forfeiture by asserting a superior interest in the
property. This proceeding does not involve relltlgatlon of the
forfeitability ! ‘of the property; its only purpose is to determine
whether any thilrd party has a legal interest in the property such
that the forfeﬂture of the property from the defendant would be
invalid.

The notice provisions regarding the ancillary proceeding are
equivalent to the notice provisions that govern civil
forfeitures. Compare 21 U.S.C. § 853(n) (1) with 19 U.S.C.

§ 1607(a); see United States v. Bouler, 927 F. Supp. 911
(W.D.N.C. 1996) {civil notice rules apply to ancillary criminal
proceedings). Notice is published and sent to third parties who
have a potential interest. See United States v. BCCI Holdings
(Luxembourg) S.A. (In re Petition of Indosuez Bank), 916 F. Supp.
1276 (D.D.C. 1996) (discussing steps taken by government to
provide notice of criminal forfeiture to third parties). If no
one files a claim, or if all claims are denied following a
hearing, the forfeiture becomes final and the United States is
deemed to have clear title to the property. 21 U.S.C.

§ 853 (n) (7); United States v. Hentz, 1996 WL 355327 (E.D. Pa.
1996) (once third party fails to file a claim in the ancillary
proceeding, government has clear title under § 853(n) (7) and can
market the property notwithstanding third party’s name on the
deed) .

Thus, the ancillary proceeding has become the forum for
determining the extent of the defendant’s forfeitable interest in
the property. It allows the court, in the first instance, to

7




forfeit "whatever interest the defendant may have," and then to
conduct a proceeding in which all parties can participate that
ensures that the property forfeited actually belongs to the
defendant.

‘8ince the enactment of the ancillary proceeding statutes,
the reguirement in Rule 31(e).that the court (or jury) determine
the extent :of the: defendant’s interest in the property as part of
the criminal trial has become,an unnecessary anachronism that
leads more often than not to. dupllcatlon and a waste of jud1c1al
resources. “There is ng. longer any reason to delay the conclusion
of the crlmlnal trial with a lengthy hearlng over the extent of
the defendant s interest in property when the same issues will
have . to. be . lltlgated(a second time:in the ancillary proceeding if
someoné files a clalmvchallenglng the forfeiture. For example,
in United. States v. ‘Messino, 921.F: | Supp. 1231 (N.D. T11l. 1996),
the court iallowed the defendant to call witnesses to attempt. to
establishithat ., they, not. he, . were ‘the true;owners of the
propérty. fter the- jury rejected this evidence and the. property
was forfeited, the court conductéed an .ancillary, proceedlng in
which thewsame‘w1tnesses lltlgated their claims to the same
property S R .

y:\ more sen81ble procedure would be for the court, once it
determines | that DILOPETLT in g crimina offense for
which the defendant hashbeen onnv1oted to order the forfeiture
of whatevey ‘interest a. defepd=ﬁ+ may hnverrg\the‘property without

having to determlne exactly what that interest 157 Ifthird
pa¥Ties assert thHat they have GWLE@
property, those 1nterests can be adjudicated at one time in the
- PE £f 7o third party files a claim, the
property’caﬁ—ﬁm'forfelted in 1ts entlrety

This' approach would also address confusion that occurs in
multi- defendant cases\where it 1s clear that each defendant
should forfeit ;whatever" lnterest he may have in the property used
to commit . the offense, but it 1s not at all clear which defendant
is the actual owner'of the property For example, suppose A and
B are .co-défendants in a drug . and money laundering case im which
the government‘seeks to forfeit property involved in the scheme
that is held in B s .name but of. which A may be the true owner.

It makes no sense to invest the court’s time in determining which
of the two defendants holds the interest that should be
forfeited. |  Both defendants sh@uld forfeit whatever interest they
may have. ‘nMoreoverg to the extent that the current rule forces
the courtito find that''A is the true owner of the property, it
gives B the right to file a claim in the ancillary proceeding
where he may attempt to recover the property despite his criminal
conviction. United States v. Real Property in Waterboxro, 64 F.3d
752 (1st Cir. 19@5 (co- defendant in drug/money launderlng case
who is not alleged to|be the owner of the property is considered
a third party for the purpose of challenging the forfeiture of
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the other co-defendant’s interest).

The revised Rule resolves thesé_d;ii;euities—by_postpemg#@#=

the determination of the extent of the defendant’s interest until
the ancillary proceeding. Under this procedure, the court, at
any time within 10 days after The verdict in the criminal case;
would hold a hearing to determine if the property was subjectto-
fo¥feiture in accordance with the_appilEEEIEgggatuteJ—- e.g.
whetheér tThe property represented the proceeds of the offense, was
used to facilitate the offense, or was involved in the offense in
some other way. It would not be necessary to determine at this
stage what interest any defendant might have in the property.
Instead, the court would order the forfeiture of whatever
interest each defendant might have in the property and conduct
the ancillary proceeding. If no one filed a claim in the

, ancillary proceeding, the court would enter .a final order

forfeiting the property in its entirety. On the other hand, if
someone dld file a claim, ‘the court would deteéermine the
respective interests of the defendants versus. the thlrd party
clalmants and amend the order of forfeiture accordlngly

Subsectlon (c) replaces Rule 32(d) (2) (effectlve December 1,
1996) . It prov1des that once the court enters a prellmlnary
order: of forfeiture dlrectlng the forfeiture of whatever interest
each defendant may have in the forfeited property, the government
may seize the property and commence an, ancrllary proceedlng to .
determine the interests of any third party : Agaln if no third
party files a claim, the court, at the time of sentencrng, will
enter a final order forfeiting the property in its entirety. If
a third party files a claim, the order of forfelture will become
final as to the defendant at the time of sentenc1ng but w1ll be
subject to amendment in favor of a third party pending the
conclusion of the ancillary proceeding.

Subsection (d) sets forth a set of rules governing the
conduct of the ancillary proceeding. When the ancillary hearing
provisions were added to 18 U.S.C. § 1963 and 21 U.S.C. § 853 in
1984, Congress apparently assumed that the proceedings under the
new provisions would involve simple questions of ownership that
could, in the ordinary case, be resolved in 30 days. See 18
U.S.C. § 1963(1) (4). Presumably for that reason, the statute
contains no procedures governing motions practice or discovery
such as would be available in an ordinary civil case.

Experience has shown, however, that ancillary hearings can
involve issues of enormous complexity.that require years to
ZTesolve _See United States v. BCCI Holdings (Luxembourg) S.A.,
833 F. Supp. 9 (D.D.C. 1993) (ancillary proceeding involving over
100 claimants and $451 million); United States v. Porcelli, CR-
85-00756 (CPS), 1992 U.S. Dist. LEXIS 17928 (E.D.N.Y Nov. 5,
1992) (litigation over third party claim continuing 6 years after
RICO conviction). In such cases, procedures akin to those

9




available under the Federal Rules of Civil Procedure should be
avall§EIE~E6‘EE§~EBﬁfE~aﬁd“the*partIES”tE”afdﬂfﬁﬂthe-efficient

reésolution of the claims.

Because an ancillary hearing is part of a crlmlnal caquqlt
would not e approprlate tomake =W il
&11 Tvespects: —The amendmént, howe 'f descrlbes several funda-
mental areasxln which procedures analogous to those in the .civil
Rules maywbeﬂfollowedmu These 1nclude the fllln of a: motlon to
dlsmlss a ¢l ] ' osi

~-

sacelal . the
;1llng case law on the 1ssue See,ﬁ
",‘942 . 2d l77‘(3rd Cir.. 1991)n

ted as civil case for' purpOses of
gProcedure)-‘UnltedNStates V. BCCI
‘;In re Pet1t1®n’ of General :

A; (In re. Petltlon of Department
32° (D.D.C: 1993) (applying -
third party to obtain! dlscovery
c1v1l rules) . : The pr®v151on

(e) replaces the forfelture provisions of Rule
fmov1de that thé.court may stay an order of

= " The .purpose of the provision is to
ensure.th uﬁfheipr@perty remains intact and unencumbered so that
it may be returned to the:defendant in the event his appeal is
successful Subsection (e) makes clear, however, that a district
court'is- not dlvested of jurisdiction over an ancillary
proceedlng even if the 8efendant appeals his or her conviction.
This allows'the court to proceed with the resolution of third
party-claims evenras the appeal is considered by the appellate
court. Otherwise, Mthlrd partles would have to await the conclu-
sion of the: appellate process. even to:rbegin to have their claims
heard -See United'States.v. Mess1no,‘907 F. Supp. 1231 (N.D.
I11. 1995) (the dlstrlct court retains jurlsdlctlon over
forfeiture matters while an appeal is' pending).

Finally, subsectioh (e) provides a rule to govern what
happens if .the court determines that a third-party claim should
be granted but the. defendant’s. appeal is still pendlng The
defendant, of course, is barred from filing a claim in the
ancillary proceeding. See'18 U.S. C. § 1963(1) (2); 21-U.s.C.

§ 853(n) (2). Thus, the court’s determination, in the ancillary
proceedlng, that 'a third party has an interest in the property
superior to that of the défendant cannot be binding on the
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defendant. So, in the event that the court finds in favor of the
third party, that determination is final only with respect to the
government’s alleged interest. If the defendant prevails on
appeal, he recovers the property as if no conviction or
forfeiture ever took place. But if the order of forfeiture is
affirmed, the amendment to the order of forfeiture in favor of
the third party becomes effective.

Subsection (f) makes clear, as courts have found, that the
court retains jurisdiction to amend the order of forfeiture to
include substitute assets at any time. See United States v.
Hurley, 63 F.3d 1 (1st Cir. 1995) (court retains authority to
order forfeiture of substitute assets after appeal is filed);
United States v. Voight, _  F.3d __ , 1996 WL 380609 (3rd Cir.
Jul. 9, 1996) (following Hurley). Third parties, of course, may
contest the forfeiture of substitute assets in the ancillary
proceeding. See United States v. Lester, 85 F.3d 1409 (9th Cir.
1996).
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Agenda -‘HGYIIL‘CZI—

MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter

RE: Rule 40(a). Appearances Before Nearest Available Magistrate Within
District.
DATE: September 5, 1996

In October 1994 the Committee considered a proposal from Magistrate Judge
Robert Collings (Boston) to amend Rule 40(a) As written, Rule 40(a) requires that where
a defendant is arrested in a district other than where the offense occurred, authorities are
required to take the defendant to a magistrate judge in the district of arrest. Magistrate
Judge Collings recommended that where a defendant is arrested in a district other than
where the offense occurred, authorities may take the defendant to a magistrate judge in
the latter district if the judge is located within 100 miles of the place of arrest.

The Committee deferred any action on the proposal pending input from the
Department of Justice.

Attached is correspondance from Magistrate Judge Crigler and the Department of
Justice which addresses the issue of whether Rule 40(a) should be amended to permit an
appearance before the geographically nearest available magistrate, even if the magistrate is
not in the district of arrest.

If the Committee is inclined to amend Rule 40, I will work on a redraft of all of
Rule 40(a) for consideration at the Spring meeting.
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF VIRGINIA
Room 328
255 WEST MAIN STREET
CHARLOTTESVILLE, VIRGINIA 22901

B. WAUGH CRIGLER PHONE 804-296-7779
U.S. MAGISTRATE JUDGE May 29, 1996

John K. Rabiej, Chief

Rules Committee Support Office
Administrative Office of the U. S. Courts
Washington, D.C. 20544

Re: Fed.R.Cr.P. 40

Dear John:

Enclosed are materials and a letter sent to me by Roger Pauley. I think that it may be
time to have the Criminal Rules Advisory Committee address whether there is a need to revise

Rule 40 and, if so, how.

Our minutes of a year or so ago should show we breezed by these matters without
stopping or pausing. Today, however, there are a greater number of cases arising in remote areas
of the country where the nearest court may be in a district adjoining the one of arrest. This is
something that should pass the review of the Committee as a whole.

Sincerely,

Uy

B. Waugh Crigler
U. S. Magistrate Judge

BWCl/jsp

cc: Hon. D. Lowell Jensen

\/@avid A. Schlueter
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Criminal Division
U. S. Department of Justice

Washington, D.C. 20530
May 20, 1996

The Honcrable B. Waugh Crigler
United States Magistrate Judge
United States District Court

255 West Main Street, Room 328
Charlottesville, Virginia 22901

Dear Waugh:

A colleague in our General Litigation and Legal Advice -
(GLLA) Section recently acquainted me with an incident from
Georgia in which a magistrate judge there refused to authorize an
arrestee’s being brought before him for a Rule 40 proceeding in
which he was the geographically "nearest available" magistrate,
because the arrest occurred in another district. Relying on the
Magistrate’s Manual, the Georgia magistrate advised the federal
agents that Rule 40 required bringing a defendant before the
nearest available magistrate in the district of arrest.

In 1992, GLLA loocked into this question and determined that
Rule 40 was properly read to require the bringing of an arrestee
before the geographically "nearest available" magistrate, even if
this meant crossing a district or State line.

With GLLA’s permission, I am enclosing a copy of its 1992
memoranda. ithough it is impossible to determine how often this
issue arises, given the physical location of federal judges and
magistrate judges, it is probable that it occurs with some
frequency. I would appreciate your preliminary thoughts on (1)
the legal question, i.e., the proper interpretation of "nearest
available" under Rule 40, and (2) depending on the answer to (1),
whether or not you think the Rule should be altered or clarified,
or alternatively whether the Magistrate’s Manual (or our
interpretation) should be changed.

Hope it’s cooler where you are.

Sincerely,

&
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U. S. Department of Justice

Criminal Division

1

1gj 001

|
| General Lidigation and Legal Advice Section

| 1001 G Speer N.W, Suite 200
. Washingion, D.C. 20001
| {202) 514-2026
| (202) 5146113 (FAX)
|
DATE: May 17, 1996 i
FROM: Ezra H. Friedman/ X@/ ‘ i
TO: Roger Pauley FAX NO.  4-4042

|
|

PAGES INCLUDING THIS PAGE: 10

SUBJECT: Rule 40

Although the USMS raised the }question in 92, this Georgia
matter is a DEA case. I'm sure thF FBI must also make a lot of
arrests in which this can be an issue. . I'm not sure how we can
go about getting a handle on the numbers. I can call USMS
general counsel and see ... I'd also like to know what the FBI

mandua says en this subject. I think I have a contact there.

GLLLAS material and Magistrates Manual

FOR VERIFICATION, CALL: EHF } TELEPHONE: (202) 514-1026
\ .
|
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U. S. Department of Justice

United States Atrorney
Southern District of Georgia .

Post Office Bax §559 ' . 200 Bull Srect
Savarmeh, Gevryia 31412 . Sevennah Georgia 31461
(912) 6534622 FAX 6524353

DATE: __ 5‘};1 '}qb |

w0s  _ Fzom Frichee P (203) S19-cl3

FROM: C}F‘ he Bourne

NUMBER OF PAGES: 3
(INCLUDIRG THIS PAGE)

CONRTENTS : 771.4«1’.5 ‘Fér‘ ’I’L mﬁam'a& ﬁau Set 7bme
I A\'Sﬂwua "l’L‘ w¥ sur iué-ég LJ}ﬂo pmvaﬂi pre Witk

the alhackd. Copes which © eomiradict our sfinion . " These |
Coples_ene_Tiben Fom th Slsgel Manad B Mogink Joda.

IF YOU DO NOT RECEIVE THE CORRECT NUMBER OF PAGES, PLEASE CALL-
THE TELEPHONE NUMBER ABOVE. :

€Q I Q ERCLO

* phe ipformation centained in this transmission is
confidential. It is intended only for the use of the individual
or entity naped adove. If the reader of this message is aot the
intended recipient, you are heredy notified that any .
dissemination, distributioen, or copying of this transmissiocn is .
strictly prohibited. If you have received this communicstion in

error, please notify us immediately.
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§ 8.01. In General

Article III of the Constitution provides thar all criminal trials “shall
be held in the State where the said Crimes shall have been committed...."
The Sixth Amendment states that in eriminal eases “the accused shall enjoy
the right to a speady and public wisl, by an impastial jury of the State and
distriet wherein the crime shall have been committed...." The place where
the offense is charged 1o have been committed thus determines the place

of trial.!

Although an individual defendant has the constitutional right to be
wied in the distriet in which.the alleged erime has been committed, he or
she may be arrested outside the boundaries of that district.? ~ The
Consttution does not specify a method to return a defendant to the distriet
in which the prosecution is pending, nor does it provide a constirutional
right to a removal hearing. Rather, the procedures governing the return
of the defendant were created by Congress and are found in the Federal
Rules of Criminal Procedure.® Rule 40 gives the accused the right to appear
before a i1 _magistrate in the district where he or she has been
dryested, and extends cerrain procedural safeg
car._be_ordered bsck - "commu e
prosecution to face criminal charges®.

——

ved" - to the district of

Commitment is the procedure for removing an accused person from

éne federal court to another. It is designed "to return federal fugitives to -

federal custody pursuant to federal warrants based on an undeslying offense
with @ view toward federal prosecution in the district where the prosecution
is pending.”

x The procedures governing the wansfer of an accused to another
district are designed o suike an appropriate balamce berween the

US Conmt, art 111, § 2, . 3.
Saxvers v, MHenkel, 163 ). 73, &3 (1804); Fep. R Coa. P. 18,

b
-

A federal aTest warrnt runs throygheut the Unlted Statws. Feo. R. G, P, 4{S)(2)-

PN

US. ox rél Hughes v. Gaur, 871 LS. 142, 149 {1926) ds«mmen is szlsfied by defendant’s ight
to contest charges in 2ourt where prosacution is pending).

$. “But, as ctherwise hardship end Injustoe might cesult, rass] hes give it na
wrd hearing.” Unitod States v. Hjll'"g!d. ag us 398.[?83(193%). given & right to exarninaion

I
’

8. The waditienal term ‘removal® was deleted fiom the feseral rules in 1573,

. United Stetes v. Love, 425 F. Supp. 1248, 1249 (S.D.NY. 1677). Ruie 40 applies 1o wamenms lssued
for service based on violgtions of me District of Cclumbiag’é,ode. daspth!%e fact that the United
States Distdex Court of the Distiet of Celumbdiz was stipped of Jurlediction over the D.C. Code.

Se9 Uned Swres v. Ford, 627 F.2d 807 {h Clr. 1880).

P.g2

gjouy

LEGAL MANUAL

6/51
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. . . e
defendanr’s interest in mot being held or transported to answer charges L
having an insufficjent basis against the more general interest in providing
for the efficient and expeditous administration of criminal justce. The ™
advisory committee not¢ to the original 1946 rule stated: o .y
The purpose of removal proceedings is 10 accord safeguards to -
a defendant against an improvident removal 10 2 distant point L
for tial. On the other -hand, experience 'has shown that

removel proceedings have af imes been used by defendants for |
dilatory purpdses and in attempting o frustrate prosecution by =

preventing or postponing wansporfation even as berween ‘
adjoining districts and berween places a few miles apart. The |

—.

object &f the 'Tul
situations.

§ 8.02. Speaal B,eq_mxe:mmofﬁnled-ﬂ :

A mag;i;%&ate‘ judge shoﬁfld be particularly aware of the following
specific provisions of *Rule““d»jn ‘and ‘their applicadon in commitment

uktely To meet each, of these two

b

r

proceedings: ‘ “ ﬂ
C e L.
a  Federal Magistrate. | 5
P O L : g
Rule 40(a) provides that a person arrested in a district other than the L
one where the prosecution is pending nshall be taken without unnecessary
delay before ‘the nearest available federal magistrate.” The autherity to ﬂ
conduet commitment proceedings is therefore limited fo & United States -
magistrate jidge or a judge or justce of the United States; state judicial -
officers are barred from exercising jurisdiction.’ | !
™ One case has found that a defendant was nat prejudiced by the r
.. "y .o aresting officers’ good faith derermination to cross a district line to comply L
"’a{_g{"" literally with the "nearest available" federal magistrate requirement.” The
o~ Pourth Circuit and the United States Supreme Court have declared B
violations of other requirements relaling o comynitment to be “technical d
and nonprejudicial™”
b 7 ™

F
.

s fon. R o, P, S541c). Soe ais0 Fev. R Goou. P, 5a(b) advindry eameminies’s note.

s Unked Swetes v. Bracford, 122 FoSupp. 915 (SDNY. 1954).

N B

10. Unire€ Satos v. MNeiswander, 590 £2d 1288 (&t Cir. 1978) (e rmistral for transponation of
defendant 107 miles ecress district lings without temevel hegring. imorprating provision of prief
varsion of Pule 40). UnRed Stetes v. Konmivo-Mourlllo, 110 8. CL 2072 (1990? faiture t& comply

with gt gppoarsfes® requirsment of Bai1 Ratorm Act does rot defeat government's autherlly ©

geok prewial detention). Montaho Murilte is discussed gt § 8.03, infa.

&91 | 83 B
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Washingron, D.C. 20530

73

A6 24 1997

1

Mr. lLarry lee Gregg
General Counsel
United states Marshals Service

600 Army Navy Drive
arlington, virginia 22202-2210

Dear Mr. Gregg:

This letter is in response to your letter of April 27, 1892 to
the Criminal Division's General Litigation and Legal Advice Section
requesting our legal copinion of your reading of Fed. R. Crim. P.
40(a). Your reading weuld allow a Deputy United States Marshal to
obtain custody of an arrestee in one district, and then take the
arrestee before a federal magistrate in a nearby district. For the
reasons stated in our memerandum, a copy of which is enclesed, we
believe the United States Marshals Service proposal is in keeping
with the language, purpose, and spirit of Rule 40(a), and we see no
legal reason why, in circumstances such as you describe, it should

not be implenented.

It is possible, however, that implementation of the proposed
policy might cause administrative problems for the arfected federal
magistrates and United States Atterney offices. Given this
possibility it would be prudent to fully discuss the proposal with
all affected parties before implementing it.

1 i

1

U

1

1

should you have any questions pertaining to Sur memorandum
John T. Bannon, Jr., & General Litigation and Legal Advice Sectien

attorney, may be reached at (202) 514-1038.

1

E Sincerely,
L Mary C. Spearing, Chief
General Litigation and
. Legal Advice Section
‘ Criminal Division
r Enclosure
o cc: Thomas Thalkan
— Ted McBride
j—cords
nLit
3annon
subbage
. rd

ipearing







>

.4

.

3 bl

=
%

o

i

L

S R O

L g




ens B S S AR s SN NSy SRS ISR NSO IO S ISV G MRS GO S




)

1

!

.
<
N

ot

-

Ty
]

g

g

S T G I

[

't

]

™3 Yy T3 Oy Ty 01

03/17/96  15:37 T ooy

RecOrds

GenLit
nnon

Cukbpb
lorg

Spearing \/

aAge

% 920006367
gcg;igﬁgga U. S. Department of Justice
Weshingion, D.C. 20530
ARG 24 1992
MEMORANDUM
TO: Mary C. Spearing, Chief

General Litigation and
Legal Advice Section

FROM: John T. Bannon, Jr.
Attorney
General Litigation and
Legal Advice Section

SUBJECT: The Interpretation of Fed. R. Crim. P. 40(a)
by the United States Marshals Service

We have received a letter dated April 27, 1992 from Mr. larry
lee Gregg, the General Counsel of the United sStates Marshals
Service (USMS), asking our views on an interpretation of Fed. R.
¢rim. P. 40 {a). The Rule provides in pertinent part:

If a person is arrested in a district other
than that in which the offense is alleged to
have been committed, that person shall be
+taken without unnecessary delay before the
nearest available federail magistrate.
Preliminary proceedings ¢oncerning . the
defendant shall be conducted in accordance
with rules 5 and 5.1 * * %,

The USMS asks whether a person arrested pursuant to a federal
arrest warrant in a district ‘other than that in which the offense
is alleged to have been committed must be taken before the nearest
federal magistrate within the district of arrest, or whether, in
the alternative, the arrestee may be taken before the nearest
federal magistrate, even if outside the district of arrest. The
USMS notes that while the United States District court for the
District of Nebraska encompasses the whole State, the District
Court only sits in Omaha and Lincoln in the eastern part of the
State. Moreover, both the United States Attorney and the United
States Marshal have their offices in Omaha and Lineeln. Thus,
sparsely settled northwestern Nebraska has virtually no federal
judicial or federal law enforcement presence. This lack of federal
presence creates a recurring problem for the USMS.
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According to their letter the USMS has had to arrest numerous
persons in northwestern Nebraska in the last few years, persons who .
were the subjects of outstanding federal arrest warrants issued in
other districts. When such a person has been arrested the United
States Marshal has sent a deputy to northwestern Nebraska to obtain
custody of the arrestee, and then has taken the arrestee to Omaha
or Lincoln for his reguired appearance before a federal magistrate.
Generally, each round-trip exceeds 800 miles, and, because ¢of the
time and distance involved, there is sometimes a delay in bringing
the arrestee before a federal m@gistraﬁg‘in\omaha‘g:hpin¢cln.

Rereading Fed. R. Crim P. 40(2) -the USMS believes it has found
a way to resolve this recurring problen. The USMS proposes having
a Deputy United States Marshal for the District of South Dakota or
Wyoming obtain custody of the arrestee, and then take the arrestee
to a federal magistrate sitting in ‘Rapid, City, South Dakota, or
casper or Chéyenne, Wyoming. Fach of these cities is closer to
northwestern Nebraska than Omaha sor Iincoln, . or, the reasons set
forth below we believe the USMS proposal;fully complies with the
language, purpose, and spirit of Fed. R rim. ‘P. 40(a).

e 0. FED. R. CRIM. B3 40(2)
AND THE USHS PROPOSAL

o

As previously npted Fed. . R. ' Crim. P. 40(a) states, in
pertinent’ part, ‘that "a iperson w;g:af;res;“ﬁe@l’” in a district other than
that in which'the offence is alleged; tohave been committed * * *
shall be ¢taken without unnegessary delay before <the ) nearest
available federal magistrate.®’ . ,

o TR

ol

i

In interpreting alistatute, ‘regulation or rule, the starting
point is 'lthe;:i‘i;l.aﬁgqag[e‘ 5£ the! statute, jrégulation, or rule. See
e.g., Garciav. Unitéd Sta , 469 U.S. 70 (1984); Dickersom V. New
anner Institute, Ing., 460.U.5)103(1983)¢ lewis v. United States,
455 U.S. 55 (1980)../" Indeed, when such language has a plain and

unambiguous meaning resort to *‘B.ég‘j.ﬁ';(s;atiygi history and comparable

material, such as advisory notes, is all ‘but superfluous; "[wlhen

we find the termsief @ tatute [mgmbiggpps:, judicial inquiry is
complete '* #.m®, !!GardiaE; ‘*69 uy };a 1 75, 1,;;&Qr‘et:w‘le:’: ; in interpreting

e, emphasis is properly on the

a Statutéé :ﬁ 3 ‘ L ‘M ‘ oy &
most "naturallf @nd "non-technical¥ reading of the language. United

States v. Rodgers, 446 UiS. 475, 479 (1984).

o o
U’ | M‘m: [ !

M i

‘I‘heflar‘xgubge of ‘}F@e‘d.wRJ“i Crim.. \p?. 40 (p) is consistent with the
USMS proposal. ' The'|Rule em hatically states that a person
41 R [13‘ RN TI N L A ol - y t

T T SIS 5
rhel ' Rule' | also | states | that 9[pJreliminary proceedings
concerning ' the! defendant shallibel, conducted in accordance with
Rules 5 and| 5.1 [*{ # 1%.Y Fed.'R. Crim. P. 5 pertains to the
arrrestee's iinitiali appearance before .a magistrate, and Fed. R.
Crim. P. 5.1 pertains to the arrestee ‘g preliminary examination.

{

e
.

3

R

—]

g
| S

1}

e

N S

-

)

K

o

™~

i

pe
| -

g

™

i el

AN

£

~




(I

™3 ™

0

7

=1 ™

,nw.
<

>

[

£

b

r”

L T

[ I

05/17/96 15:38 oY

-

rarrested in a district other than that in which the offense is
alleged to have been committed * * % ehall be taken without
unnecessary delay before the nearest available federal magistrate."
The Rule does not say that the arrested person shall be taken
before the nearest available federal magistrate in the distriect.
Under the USMS proposal a person arrested in northwestern Nebraska
could be taken into custody by a Deputy United States Marshall from
Rapid City, South Dakota, or Casper or Cheyenne, Wyoming, and be
taken before a federal magistrate sitting in one of those cities.
In short, when a person is arrested in northwestern Nebraska the
“nearest available federal magistrate” 3is one of the federal
magistrates sitting in Rapid City, South Dakota or Casper or
Cheyenne, Wyoming, not a federal magistrate sitting in Omaha or
Lincoln, Nebraska. The implementaticn of the proposal by the USMS
would do no violence to the language of Rule 40(2); indeed, it
would constitute literal compliance with the Rule's language.
Moreover, implementation of the proposal is compatible with the
purpose of Rule 40(a). !

The purpose of Rule 40(a) is to safeguard the defendant
against removal to a distant point for trial. United States v.
McCord, 685 F.2d8 825 (5th cir.), cert. denied, 460 U.S. 1073
(1983); United States v. Green, 499 F.2d 538 (D.C. Cir. 1874). as
one court noted more than a century ago: "In a country of such
vast extent as ours, it is no light matter to arrest a supposed
offender, and on the mere order of a magistrate, remove hin
hundreds, it may be thousands, of miles for trial.¥ In re Buell,
4 F. Cas. 587, 588 (C.C.D. Mo. 1875) (No. 2,102). Under the USMS
proposal the person who is taken into custody in northwestern
Nebraska, and who is taken before a federal magistrate in South
Dakota or Wyoming, receives the very same protection as the person
who is taken into custody in northwestern Nebraska, and whe is
taken before a federal magistrate in Omaha or Lincoln, Nebraska.
The function of the federal magistrate, whether the magistrate sits
in Nebraska, South Dakota or Wycming, is the same, that is, to
inform the defendant of his panoply of rights so that he may
intelligently defend himself against any pending federal criminal
charges. Because a federal magistrate is a federal magistrate, the
proposal of the USMS does not contravene the purpose of Rule

40(a).?

.
-

2Yf, for example, a person were arrested in northwestern
Nebraska on a federal arrest warrant issued in Socuth Dakota, and
then was taken to South Dakota because that was where the nearest
federal magistrate was sitting, an arqument could be made that the
arrestee had been moved to the district charging him with a federal
crime without a removal hearing. This argument, however, ignores
the purpose of Rule 40(a) which is to protect the arrestee from
distant removal. In the above hypothetical there would be no
distant removal, and thus no violation of Rule 40(a).

Wivuo
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It is worth noting that Fed. R. Crim. P. 2 states that the
Federal Rules of criminal Procedure “shall be construed to serve
simplicity ' in procedure, fairness in administration, and the
elimination of unjustifiable expense and delay." We believe the
proposal of the USHMS respects _the language, purpose, and spirit of
Rule 40{a); and we . see no‘'legal reason why it should not be
implemented.: T S o

N

If you agree with this
shouldjbe%%éptwtowthe;Ggp&fﬁ
your eignature is%d“?noﬁdSEdwla
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‘ter tothe General Counsel.
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analysis, & copy of this memorandum
/Counsel of the USMS ttached, for
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MEMORAND 8/21/92
TO: RBC
FROM: EHF

SUBJECT: Rule 40 Removal Hearings

As I found John's memo unconvincing I did some research of my
own into the development of the current rule. On that basis I anm
satisfied that his coneclusion is correct and have initialed his
nemo. ~

Briefly, prior to promulgation of the Federal Rules in 1946,
a warrant could be executed only in the district of issuance. Even
when it was known that the defendant was located in another
district, the process required the return of the warrant unexecuted
by the marshal before it could be sent to the district where the
defendant had been, or was expected te be, located. The court in
that district then issued its warrant. When the defendant was
arrested, if he was not bailed to appear in the offense district at
his initial appearance, he was given a removal hearing. Thus, all
removal hearings were necessarily held in the district of arrest.

The right to a removal hearing is purely statutory and is
accorded in recognition of the injury an "Yimprovident removal®
could cause. Therefor, when the Rules were promulgated, and Rule
4 authorized .the execution of warrants throughout the United
States, Rule 40 provided removal hearings only when the arrest
occurred in a "distant district." The Rule authorized removal
without hearing from districts within the same state or from a
peint in another state less than 100 miles away from the trial
court. The Advisory Committee Notes ‘explain that requiring
hearings in a M"nearby district" would only'delay bringing the
defendant to trial without corresponding benefit to him or the
govermment. Nothing in the Advisory Committee Notes to the 1972
anendment abolishing the distinction between "nearby" and "distant®
districts suggests an intent to make the process less expeditious.
Moreover, removal statutes are to be read ‘favorably to the
government. o -

Finally, defendants, too, will profit from the suggested
interpretation. The current thrust of the Rules is to effect the
initial appearance, and, perhaps, the probable cause hearing,
"without unnecessary delay." Interpreting "the nearest available
nagistrate® in the literal geographical sense is in harmony with
this objective. Requiring a hearing-within the district regardless
of distance and delay would be counterproductive. It is neither
compelled by the plain language.of the Rule nor consistent with the
Rule's historical development. :
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October 1994 Minutes 6

Advisory Committee on Criminal Rules

E. Rule 35(c); Correction of Sentence.

Judge Jensen informed the Committee that a recent case from the Ninth Circuit,
United States v. Navarro-Espinosa, 30 F.3d 1169 (9th Cir. 1994) had addressed the
applicability of Rule 35(c). In dicta the court addressed the question of whether the time
for correcting a sentence runs from the oral announcement of the sentence or from the
date the formal entry of judgment is entered. Noting that the language in the rule itself
refers to imposition of the sentence, i.e. oral announcement, but the Advisory Committee
Note seems to indicate that the time runs from formal entry of the judgment. The court |
expressed the hope that the Advisory Committee would clarify the point.

~ Following brief discussion by the Committee it was determined that the Reporter
would Iook into the matter and place the item on the agenda for the Committee’s Spring
1995 meeting. : : - T -

F. Rule 40(a). Commitment to Another District; Exception for
. Transporting UFAP Defendants Across State Lines.

Magistr‘até Jﬁdge Robert Collings recommendedg in a letter to the Committee that
Rule 40(a) be amended. As written, the rule requires that a defendant who is arrested in a
district other than the district where the offense was committed is to be taken to the

_nearest available magistrate in the district of the arrest. Judge Collings suggested that an

exception to that rule should be permitted where the nearest available magistrate happens
to be in the district where the offense took place. Magistrate Judge Crigler indicated that
the legislative history of Rule 40 indicates that in the 1960’s the rule was amended
specifically. to require an appearance in.the district of arrest.. Mr. Pauley added that there
is little caselaw.on the issue and that if the rule is properly applied there should not be any
real problems. Noting that the‘DQpanméht of Justice has no current position on the
proposed amendment he added that even if the defendant is taken to the wrong district,

there appears to be no sanction.

~ Judge J ensén deferred any further discussion on the proposal until the next
meeting, pending input from the Department of Justice.
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MEMO TO: Members, Criminal Rules Advisery Committee

FROM: Dave Schlueter, Reporter

RE: Proposed Bankruptcy Rules Amendments; Electronic Service of
Motions
DATE: September 4, 1996

As noted in the attached materials, the Bankruptcy Committee is considering
amendments to the Bankruptcy Rules which would permit motions to be served on
opposing counsel by electronic means.

In the event the amendment goes forward for approval, the Criminal Rules
Committee may be asked to provide its views on whether a similar procedure could, or
should, be implemented for criminal cases. As noted in John Rabiej’s cover letter, service
of papers by facsimilie transmission was rejected by the Civil and Appellate Rules
Committees in 1990 and 1994, respectively. Under Criminal Rule 49(b), the method of
service is determined by the civil rules.

This matter is on the agenda for the October meeting.
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LEON'DASDﬁ;:tf; MECHAM ADMINISTRATIVE OFFICE OF THE
UNITED STATES COURTS JOHN K. RABIE]

Chief
CLARENCE A. LEE, JR. .
Associate Director WASHINGTON, D.C. 20544 Rules Committee Support Office

August 26, 1996
MEMORANDUM TO JUDGE ALICEMARIE H. STOTLER

SUBJECT: Service of Papers by Electronic Means Proposed by Bankruptcy
Subcommittee

The Bankruptcy Rules Subcommittee on Litigation is recommending that Rules
9013 and 9014, which deal with motion practices, be amended. Both rules would be
amended to permit service of motions on the other party “by electronic means, provided
such means are consistent with technical standards, if any, established by the Judicial
Conference of the United States.” Motions under Rule 9013 are time-sensitive, but Rule
9014 motions are not.

Service of papers on other parties by facsimile transmission means was considered
and rejected by the Civil Rules Committee in 1990 and the same proposal was not
accepted by Appellate Rules Committee in 1994.

Two issues arise. First, what type of coordination needs or should be pursued on
this issue among the rules committees? Second, when should we advise the Committee
on Automation and Technology that such a proposal is being considered? That
committee has already prepared standards on the electronic filing of papers with the court.

If approved by the full Bankruptcy Rules Committee the amendments would be
published no earlier than August of next year, which gives us a little time. This is the
type of issue that a Standing Committee subcommittee on technology could address. At
the June Standing Committee meeting, volunteers were requested. We should now
consider requesting each rules committee chair to appoint a member along with its
reporter to serve on a Technology Subcommittee.

<2 K RAL

John K. Rabiej

cc:  Professor Daniel R. Coquillette

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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1/96 DRAFT
Rule 9014. General Motions
(a) General Motion Practice. This rule governs any request
for an order, other than a request for relief of the
type described in Rule 7001 or 9013(a) or a motion made
in an adversary proceeding.
(b) Motion Papers. Every motion shall:

(1) be filed, unless made orally at a status conference
pursuant to § 105(d), or at a hearing, at which
all parties entitled to notice of the motion are
present;

(2) state with particularity the relief or order sought
and the grounds therefor;

(3) be accompanied by proof of service, unless the
motion is made orally;

(4) se accompanied by a proposed order for the relief
requested;

(5) unless the movant is an individual debtor whose
debts are primarily consumer debts, be accompanied
by:

(A) one or more supporting affidavits;

(B) a memorandum of law;

(C) a statement of the name and, if known, the
address and telephone number of any person-
who is likely to be called as a witness by
the movant if there is a hearing on the
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motion, and a summary of the testimony that
the person is likely to give; and

(D) if the value of property is at issue and a
valuation report has been prepared, a copy of
‘the valuation report, and the name, address,
and telephone number of the person who
prepared the valuation report, unless the
valuation report will not be introduced as

evidence at any hearing on the motion.

(c) Service of the Motion and Notice of Hearing.

(1)

(2)

Except as provided in subdivision (i) (1), not 1less
than 25 days before the hearing date, the movant
shall serve a copy of the motion, a copy of any
paper filed with the motion, and notice of the
hearing on any entity against whom relief is
sought, any entity that has a lien or other
interest in property that is the subject of the
motion, the debtor, the attorney for the debtor,
the trustee, and ény committee elected under § 705
or appointed under § 1102, or, if the case is a
chapter 9 case or a chapter 11 case and no
committee of unsecured creditors has been.
appointed, on the creditors included on the list
filed pursuant to Rule.1007(d).

Service shall be in accordance with Rule 7004,

except that the court by local rule may permit
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service by electronic means, provided such means
are consistent with technical standards, if any,
established by the Judicial Conference of the
United States. The notice of the hearing shall
include:
(a) the date, time and place of the hearing;
(b) the time for filing a response; and
(c) a statement that, unless a response
opposing the motion is timely filed, the
court may grant the motion without a
hearing.
(d) Responsive Papers.

(1) Any entity may file a response to the motion not
later than 10 days before the hearing date.

(2) Not later than the time when a response is filed,
the responding party shall serve a copy of the
response on the movant, any other entity against
whom relief is sought, any entity that has a lien
or other interest in property that is the subject
of the motion, the debtor, the trustee, and any
committee elected under § 705 or appointed under
§ 1102, or, if the case is a chapter 9 case or a
chapter 11 case and no committee of unsecured
creditors has been appointed, on the creditors
included on the list filed pursuant to Rule

1007(d) . Service of the response shall be in
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accordance with Rule 7004, except that the court
by local rple may permit service by electronic
means, provided such means are consistent with
technical standards, if any, established by the

Judicial Conference of the United States.

(3) Every response shall be accompanied by proof of

service and, unless the respondent is an

individual debtor whose debts are primarily

consumer debts, by:

(2) a proposed order for the relief requested;

(B) one or more supporting affidavits;

(C) a memorandum of law;

(D) a list of the name and, if known, the address
and telephone number of any person who is
likely to be called as a witness by the
respondent if there is a hearing on the
motion, and a summary of the testimony that
the person is likely to give; and

(E) if the value of property is at issue, and a
valuation report has been prepared and is
likely to be introduced by the respondent at
any hearing on the motion, a copy of the
valuation report and the name, address, and
telephone number of the appraiser or

evaluator.

(e) Affidavits. Affidavits shall be made on personal
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MEMO TO: Members, Criminal Rules Advisory Committee
FROM: Professor D. Schlueter, Reporter

RE: Federal Rule of Evidence 103; Solicitation of Committee’s Views

DATE: September 6, 1996

The Evidence Advisory Committee has asked the Civil and Criminal Rules
Committees to comment on a proposed amendment to Rule of Evidence 103, which
would require a party to preserve a pretrial evidentiary ruling by renewing the objection at
trial, unless the court indicated that its ruling was final or if the context of the ruling
indicated that it was final. That proposed amendment was submitted for public comment
but was withdrawn from further consideration when there was a lack of consensus in that
committee. A final vote of the Evidence committee resulted in a 7-2 vote to defer action
on the amendment and seek the advice of the criminal and civil rules committees.

The attached materials set out the proposed amendment and the various positions
taken on the issue of whether a “default” rule should operate on pretrial evidentiary
rulings.

This matter is on the agenda for the October meeting.
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April 8, 1996

To:  Members, Advisory Committee on the Federal Rules of Evidence

From: Mafgaret A Berger, Reporter |

Re: Comments on Proposed Amendments

This memorandum summarizes the comments that were received about possible
amendments to the Federal Rules of Evidence. The discussion is organized as follows: Part 1
reviews responses to the amendments proposed by the Committee; Part II examines additional
suggestions, unrelated to the Committee's proposals, for amending the rules discussed in Part I
Part III reports on recommendations for amending rules not presently under consideration by the
Committee.

I Comments on the Proposed Amendments. The reaction to each proposed.
amendment is summarized, as are the principal arguments of the commentators. All suggestions
for alternative language are set forth. The number in parentheses following the autho;"s name is
the identification number assigned the comment by the Rules Committee Support Office.
(Comments EV19 and EV23 are identical comments submitted by différent members of the

Federal Magistrate Judges Association.)




Rule 103(e).

Summary. The Committee received 19 comments with regard to the proposed
amendment, not counting comments from members of the Evidence Committee, comments from
members of the Standing Committee, or comments made by Professor Friedman at the public
hearing. The commentators agree that a uniform default rule ought to be codified, but disagree on
how it should be formulated. Eight comments supported the Committze‘s formulation, and eleven
supported an opposite default rule. Since there was n0 CONtroversy about the‘ need for a rule, I am
only abstracting comments that relate to the substance of the rule.

Comments supporting the proposed rule.

The Commercial and Federal Litigation Section of the New York State Bar Association
(EV24) found that the proposed amendment "makes sense."
Where the court feels renewal at trial would serve no purpose, it retains the option to
make clear that its pretrial ruling is final, thereby relieving the parties of any obligation to
revisit the issue. By otherwise requiring the renewal of pretrial proffers or objections at
the appropriate time during the trial, the proposed rule provides the trial judge a "last .
clear chance” to avoid error and to make evidentiary decisions in the context of all trial
developments to that point.
The Section pointed out that its "last clear chance" concern is particularly relevant in districts in
which the magistrate judge rules on pretrial motions so that the district judge has no occasion to

consider evidentiary rulings prior to trial. Furthermore, it found the proposed rule consistent with

current practice by careful trial attéfneys.
The Federal Magistrate Judges Association (EV10, EV22) supported the proposed rule
because it would‘ provide trial judges an opportunity to correct pretrial error before it is subjected

to scrutiny on appeal. The Association suggests that the Advisory Committee Note indicate the
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provision is not intended to override or modify Fed.R.Civ.P. 72(a) or (b) or 28 U.S.C. §636 with
respect to appeals and review of pretrial decisions by magistrate judges. »

The; proposed vcrsion of Rule 103(e) was also endorsed by the Seventh Circuit Bar
Association (EV23) as it "clarifies existing procedure [and] adds certainty to the litigation
process;" the Executive Committee of the Litigation Section of the State Bar of California
(EV39); the Federal Legislation and Procedures Committee of the Arkansas Bar Association
(EV21); the ABA Section of Intellectual Property Law (EV35) and Frank E. Tolbert, Esq. (EV3)
of Logansporf, Ind.

While the Federal Bar Association (EV34) recommended the Committee's version with
limited reservations, because it "provides judges with a straightforward and easily applied
uniform rule,” the chair of one of its sections expressed a personal preference for the competing
default rule. |

Comments endorsing the reverse formulation.
Two federal judges criticized the Committee's formulation.
Judge Prentice H. Marshall (EV13) suggested the following amendment:
"A.[sic] Pretrial objecﬁom to or proffer of evideﬁce need not be renewed at trial
unless the court states on thé record that it must be."
Judge Marshall objected to the Committee's proposed amendment on a number of grounds: 1; it
fails to encourage pretrial objections or proffers; 2. in-trial o}bjections "are an anathema;" 3. the
proposed amendment denigrates the mandatory in limine motion practice prescribed by
Fed .R.Civ.P 26(a)(3) -- "why are trial counsel burdeped with pretrial objéctions if they must

renew them at trial?”




Judge Edward R. Becker (EV15) also questioned the proposed change: 1. it will make
more work for trial judges; 2. rhe "escape lratcﬁ" in the proposed rule will lead to satellite
leg1slatron, and 3. the proposal contravenes Fed.R. Crv P. 46 which provides that formal
excepuons toa court s ruhngs are unnecessary

A number of attomeys obJected to the Committee's default formulation. J. Houston
Gordon, Esq of Covmgton Tenn (EVS) thought the rule change would prolong litigation.

Mrke Mﬂhgan Esq of El Paso, Texas (EV7) argued that counsel lose face when they
have to raise a losing issue before the jury, and that this formulation supports "the Judiciary's
tendency to make preservauon of error drfﬁcult." He added that he didn't "expect anybody but
trial lawyers to be on my srde of this issue.”

Daniel A. Ruley of Steptoe & Johnson, Parkersburg, W.Va. (EV18) questioned whether the
proposed rule is "another trap for an unwary lawyer." -

The American Intelectual Property Law Association (EV25) used much the same
language in expressing its opposition to the proposed rule. It also deemed the necessity of having
to re-raise fully briefed and carefully deciderl rssues a ‘wast’e of time, and expressed fears that the
“context clearly demonstrates” exception rs an open invitetion to secondary litigation.

The National Association of Railroad Trial Counsel's Executive Committee (EV28)
commented that "the cnanges Would cornplicnre and disrupt existing in limine procedures
because all rulings made prior to trial will have to be revisited at the trial itself. This does not

appear to promote judicial economy or efficiency.” The Tort & Insurance Practice Section of the

American Bar Association (EV38) opposed the change because 1. the finality of pretrial rulings

shortens trials, and 2. the proposed amendment does not clarify matters because of the provision
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making a pretrial ruling final if "the context clearly demonstrates." The Kansas Association of
Criminal Defense Lawyers (EV17) feared 1. that counsel might forget to renew an objection
(leading to move ineffective assistance of counsel claims); 2. that if counsel has to make an
objection, jurors will wonder why counsel is seeking to hide evidence; 3. that the rule will prove
burdensome with regard to Fourth and Fifth Amendment objections, and 4. that the proposed rule
is contrary to the spirit of Fed.R.Crim.Pro. 12(b).

The reverse formuiation was also supported by the State Bar of Arizona (EV29),
concerned that uncertainty about a ruling's finality will produce non-uniformity and appeals; the
National Association of Criminal Defense Lawyers (NACDL) (EV36) and Professor Bruce
Comely French (EV16).

Professor Myrna Raeder, writing on behalf of a group of evidence professors who favor
the reverse formulation, (EV35) pointed out that judges have the option of telling lawyers that
they must renew an objection at trial; that litigants can be warned that the ruling is final unless

evidence introduced at trial substanﬁally contradicts the in limine showing, and that a pro forma

renewal creates an unnecessary technical hurdle to appellate review. She suggested the
underlined changes in language:
A pretrial objection to or proffer of evidence does not have to be renewed at trial, unless
the court states on the record, or the context clearly demonstrates, that a ruling on the
objection or proffer is pot final. :
Public hearing, Professor Richard Friedman expressed concern that the proposed rule

would become a trap for lawyers who forget to mouth the right words, or that the "context”

language would get a lot of use, in which cése little will have been accomplished.




Rule 103. Rulings on Evidencg

%k k¥ ¥

(e)  Effect of Pretrial Ruling. A pretrial objection
ned net

2 to_or proffer of evidence must,be timely renewed at trial
(oo(&‘ )

"4
3 unless the court states on the record, or the context clearly
L ‘ ‘ r g

¥ ¢
4 demonstrates, that A ruling on the objection or proffer i‘g Ftmal

COMMITTEE NOTE

Since the Federal Rules of Evidence became effective,

litigants have increasingly relied on pretrial motions to raise issues
about the admissibility of evidence. As enacted, Rule 103 did not
specifically address whether a losing party had to renew its objection
or offer of proof at trial in order to preserve an issue for appeal.

Subdivison (e) has been added in order to clarify differing
approaches that spell uncertainty for litigants and create unnecessary
work for the appellate courts. Seg, e.g., United States v. Vest, 842
F.2d 1319, 1325 (1st Cir.) (absence of objection at trial is “fatal”),
cert. denied, 488 U.S. 965 (1988); Allison v. Ticor Title Ins. Co., 979
F.2d 1187, 1200 (7th Cir. 1992) ("the law in this circuit is that an
unsuccessful motion in limine does preserve the issue for appeal”);
American Home Assurance Co. v. Sunshine Supermarket, Inc:, 753
F.2d 321, 324 (3d Cir. 1985) (“test is whether an objection at trial
would have been more in the nature of a formal exception or in the
nature of a timely objection calling the court’s attention to a matter it
need consider."); Palmerin v. City of Riverside, 794 F.2d 1409, 1411
(9th Cir. 1986) (circuit's position is "unclgqr").

Subdivision (e) states as a default rule that counsel for the
losing party must renew any pretrial objection or proffer at trial.
Renewal is not required if "the court states on the record, or the
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context clearly demonstrates," the finality of the pretrial ruling.
Counsel bears the responsibility for obtaining the requisite ruling or
renewing the objection and bears the risk of waiving an appealable
issue if these procedures are not followed. The Committee
considered but rejected an alternative general rule that would not
require renewal of a motion at trial.

Rule 103(e) does not excuse a litigant from having to satisfy
the requirements of Luce v. United States, 469 U.S. 38 (1984) to the
extent applicable. In Luce, the Supreme Court held that an accused
must testify at trial in order to preserve for appeal any Rule 609
objection to a trial court's ruling on the admissibility of the accused's
prior convictions for impeachment. Some circuits have extended the
Luce rule beyond the Rule 609 context. See United States v.
Weichert, 783 F.2d 23, 25 (2d Cir. 1986) (Rule 608(b)), cert. denied,
479 U.S. 831 (1986); United States v. Sanderson, 966 F.2d 184, 189-
90 (6th Cir. 1992) (same); United States v. DiMatteo, 759 F.2d 831,
832-33 (11th Cir. 1985) (per curiam) (same), cert. denied, 474 U.S.
860 (1985); United States v. Griffin, 818 F.2d 97, 105 (1st Cir. 1987)
(Rule 403), cert. denied, 484 U.S. 844 (1987).
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Brooklyn Law School

Margaret A. Berger

Professor of Law
TO: Advisory Committee on the Federal Rules of Evidence
FROM: Margaret A. Berger, Reporter
DATE: September 30, l%ﬁ4
Rule: Rule 103

Suggested Redraft of Rule 103
Add after Rule 103(a)(1l):

(a) The making of a motion in limine does not relieve the
losing party from having to renew its objection when the evidence
is offered at trial, A

1) unless the court specifically states on the record at the
hearing of the motion or at trial that its ruling is final, or

2) the evidencé?g;cluded by the motion in limine is offered
at trial by the losing party.

“(b) Subdivision (a) does not preclude the court from
reconsidering at trial any ruling made oh a motion in limine.

[Add to Rule 103(a)(2):

An offer of proof made at a motion in limine does not have to be

'renewed at trial unless the court orders otherwise.
14 B

250 Joralemon Strect, Brooklyn, NY 11201 e Phone 718780-7941 / Fax 7187800375




previous consideration by the Committee. After discussing

Rule 103 at our May 1994 meeting, the Committee decided not to
revise the Supreme Court’s ruling in Luce v. United States, 469
U.S. 28 (1984) that requires a defendant to take the stand in
order to preserve fqr appeal a trial court ruling admitting
defendant’s pfior coﬁvictions for impeachment.1 The Committee
reserved decision on'tﬁe more‘geheral queétion’of amending Rule
103 in order to state whether, éﬁd in what circumstances, a party
must renew an objection at trial in ordernﬁo preserve for appeal
the trial court’s refusal to exclude evidence pursuant to a
motion in limine. The rule is silent about the need for a
contemporaneous objection when the issue was previously raised
through a motion in limihe.2 We did not discuss at our prior
meeting the need to cover in Rule 103 the related issue of
whether a pretrial offer of proof has to be renewed at trial. The
proposed amendment adds a provision dealing with this issue.
Since it is considerably less conttoversial than the amendment to

Rule 103(a)(1) it is discussed first.

Amending Rule 103(a)(2). The courts do not seem to have

encountered difficulties in reconciling pretrial offers of proof

1 aAs indicated in the earlier memorandum on Rule 103, some
courts have extended Luce beyond the Rule 609 context. This
memorandum assumes that a disputed issue will not be preserved
for appeal in the absence of testimony by the party who moved in
limine or his witness whenever the circuit so requires. This
memorandum is concerned solely with cases in which the movant
testified at trial, or was not required to testify.

2 Rule 103(a)(1l) provides that rulings admitting evidence
cannot be assigned as erxror on appeal unless "a timely objection
or motion to strike appears of record."
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with the motion in limine procedure. The only reason for

amending Rule 103(a)(1l) is to ensure that no erroneous
conclusions will be drawn from the amendment to Rule 103(a)(1).
Unlike the general rule proposed for overruled objections to
evidence -- requiring a renewal of the objection at trial -- the
amendment to Rule 103(a)(2) operates to relieve a party from
having to renew an offer of proof at trial unless the court
directs otherwise. The reasons for distinguishing between the two

situations were well stated by the First Circuit in Fusco v.

General Motors Corp., 11 F.3d 259, 262 (1st Cir. 1993):

Where an objection to evidence has been overruled in
limine, it makes sense to require that the objection be
renewed at trial. However definite the denial of the
motion to exclude prior to trial, it is child’s play
for the opponent of the evidence to renew the objection
when the evidence is actually offered, and requiring
this renewal gives the trial judge a change to
reconsider the ruling with the concrete evidence
presented in the actual context of the trial.

On the other hand, where the motion in limine is
granted, and the proponent of the evidence is told that
the evidence will not be admitted, the situation is
different. To require that the evidence be offered
again at trial would certainly give the trial court a
second chance, but doing so can hardly be described as
easy: on the contrary, the proponent would have to
engage in the wasteful and inconvenient task of
summoning witnesses or organizing demonstrative
evidence that the proponent has already been told not
to offer. 1Indeed, in many cases the prior grant of the
in limine motion would make it improper to call such
witnesses without prior permission. All the proponent
could do would be to line up the witnesses at trial and
then ask permission.

Reasons for revising Rule 103(a)(1l). After looking at

numerous cases that discuss the interface between the

contemporaneous objection rule and motions in limine, I believe




that we should amend Rule 103(a) as suggested above so as to deal
explicitly with numerous problems that arise in connection with
in limine motions. The proposed amendment seeks to strike a
balance that recognizes that in most instances an evidentiary
appeal should be based "on the actual form and timing of the
attempt to introduce the evidence, rather than on an essentially
hypothetical situation suggested by the pretrial motion in
limine."3 On the other hand, "“[p]}retrial motions are useful
tools to resolve issues which would ‘otherwise clutter up’ the
trial."* An amendment is needed for the following reasons,
which are discussed in greater detail below:

1. One extremely important function of Rule 103 is to put
attbrneys on notice as té what they must do in order to preserve
a right to appeal.‘In reading opinions that deal with Rule 103
and motions in'liﬁine‘it is often difficult to disentangle a
circuit’s statement of its general rule from its statement of the
exceptions to the rule, and to separate holding from dictum.

'Foi instance; the general rule in a majority of the circuits
is that an objection must be renewed at trial in order to
preserve an issue for apbellate review. The Seventh Circﬁit,
however, has declare&‘on mére than one occasion that "the law in

this circuit is. that an unsuccessful motion in limine does

3 palmerin v. City of Riverside, 794 F.2d 1409, 1412 (9th
Cir. 1986).
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preserve [an] issue for appeal."® In these cases the Seventh
Circuit’s conclusion is either dictum or is uttered in the
context of facts that in other circuits give rise to an exception
to the general rule. If the Seventh Circuit realiy means what it
is saying about "the law in this circuit" then we should consider
amending Rule 103 because there is a conflict in the circuits. If
the Seventh Circuit would modify its language if presented with
other fact patterns, then we ought to amend the rule because it
fails to warn attorneys of forfeiting a right to appeal.

Furthermore, even though a good deal of inter-circuit
consistency is visible with regard to the actual results in cases
when all of the circuits’ opinions are considered in conjunction
with their underlying facts, there is considerably less
consistency in how courts phrase various exceptions to the
general, majority rule. The formulation is often phrased in terms
of subjective elements that make it difficult for a litigant to
predict what the outcome would be in a particular case; This
uncertainty may cause difficulties in some cases because the
attorney for the losing party may prefer not to repeat the
objection before the jury. The existence of these exceptions
suggests, however, that courts are willing to forgo an objection
at trial when the objectives of the contemporaneous objection

rule are satisfied. The proposed amendment seeks to achieve the

5 Allison v. Ticor Title Ins. Co., 979 F.2d 1187, 1200 (7th

Cir. 1992) (D failed to preserve objection where it made no
motion in limine but objected in trial brief). See other cases
discussed below. .




},

objectives sought by the exceptions while ensuring
predictability.

2,“The circuits disagree on whether a party who madg an
unsuccessful motion in limine waives its right to appeal when for
tactical reasons it introduces at trial the evidence it
unsuccessfully sought to exclude. See discussiqn, ;g;;g.

3. Adding to the confusion in present praétice is the
somewhat uncertain relationship between Rule‘103 and Rules 46 of
the Federal Rules of Civil Procedure and Rule 51‘of the Federal
Rules of Criminal Procedure. Courts sometimes rely on the
language in these rules making [formal] exceptions unnecessary
when they conclude that'an objection at trial was unnecessary to

preserve the error.®

6 See, e.g., American Home Assurance Co. V. Sunshine
Supermarket, Inc., 753 F.2d 321, 324-325 (3d Cir. 1985) ("test is
whether an objection at trial would have been more in the nature
of a formal exception or in the nature of a timely objection
calling the courts’ attention to a matter it need consider.");
Sprynczynatyk v. General Motors Corp., 711 F.2d 1112, 1119 (8th
Cir. 1985) (under the circumstances an objection would have been
in the nature of a formal exception unnecessary under Rule 46).
Although both the civil and criminal rules were last amended in
1987, they are not completely identical. The crimiral rule makes
"exceptions" unnecessary while the civil rule makes only- "formal
exceptions" unnecessary.

" Rule 51 provides: -
Exceptions to rulings or orders of the court are unnecessary
and for all purposes for which an exception has heretofore
been necessary it is sufficient that a party, at the time
the ruling or order of the court is made or sought, makes
known .to the court the action which that party desires the
court to take or that party’s objection to the action of the
court and the grounds therefor; but if a party has no

opportunity to object to a ruling or order, the absence of an
objection does not thereafter prejudice that party.

Rule 46 provides:
Formal exceptions to rulings or orders of the court are
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4. Revision is not inconsistent with the Committee’s
reluctance to disturb well-established practice under the Rules.
Although minor improvements are not worth the confusion that may
result if attorneys have to learn new ways of proceeding, there
is no well-established practice set forth in the Rules with
regard to the appealability of issues decided on motions in
limine. Instead, a gap exists which an amended Rule 103 would now
cover.

5. The need for a rule covering motions in limine is
probably more pressing now than when the Rules of Evidence were
enacted. More motions in limine are undoubtedly being made than
in 1975 when the Rules became effective. Developments with regard
to evidentiary doctrine such as hearsay and expert testimony have
increased the need for preliminary motions, as has the growth of
judicial management and greater dependence on pretrial
conferences. Had motions in limine been as prevalent in the early
1970's as they are now, the original Advisory Committee might
have mentioned them in Rule 103.

6. At ouf last meeting, some members stated that good

lawyers always figure out a way in which to protect their.right

unnecessary; but for all purposes for which an exception has
heretofore been necessary it is sufficient that a party, at
the time the ruling or order of the court is made or sought,
makes known to the court the action which the party desires
the court to take or the party’s objection to the action of
the court and the grounds therefor; and, if a party has no
opportunity to object to a ruling or order at the time it is
made, the absence of an objection does not thereafter
prejudice the party. ‘




to appeal. This Committee may, however, owe some obligation to
‘bad lawyers’ clients. Careless lawyers who have never read the
cases may be lulled into surrendering a client’s right to appeal
because Rule 103 does not alert them to the necessity of renewing
an objection at trial. The creation of this Committee -- after
close to twenty years in which no Evidence Committee existed --
indicates a felt need to reconsider whether evidentiary matters
are being handled well. The problems listed above and discussed
in more detail below suggest the desirability of clarifying when
an objection must be renewed at trial.

Practice in the circuits a. The majority rule. The proposed

amendment is in accord with the thrust of the rule voiced in a
majority of the circuits -- an objection must ordinarily be
renewed at trial in order to preserve an issue for appellate

review. Most opinions in the First,’ Third,® Fifth,® sixth,!

7 see e.g., United States v. Vest, 842 F.2d 1319, 1325 (1st
Cir.) (absence of objection at trial is fatal), cert. denied, 488
U.S. 965 (1988); United States v. Griffen, 818 F.2d 97, 104-05
(1st Cir.) (party must renew objection on Rule 403 grounds in
context of trial), cert. denied, 484 U.S. 844 (1987); United
States v. Reed, 977 F.2d 14, 16 (1lst Cir. 1992)(dictum; appellant
had not raised issue in question at in limine hearing) -

8 While the Third Circuit states as its rule a formula that
other circuits characterize as an exception to the general rule,
the result is in accordance with the majority since the court is
concluding that the objection that would otherwise have to be
made is excused under the particular circumstances. See American

Home Assur. v. Sunshine Supermarket, 753 F.2d 321, 324-325 (3d
Cir. 1988).

9 9The court states its general rulebas requiring an
objection at trial unless good cause is shown. See e.g., Marcel

v. Placid 0il Co., 11 F.3d 563 (5th Cir. 1994); Rojas v.
Richardson, 703 F.2d 186, 188 (5th Cir.) (appellant did not lodge
an objection by making a motion in limine and failed to show good
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Eighth,!! Tenth,! and Eleventh!® circuits state as the general

rule that the losing party waives an error created by the in

cause, but court found plain error), opinion set aside on other
grounds at rehearing, 713 F.2d 116 (5th Cir. 1983); Petty v,
Ideco, Division of Dresser Industries, Inc., 761 F.2d 1146, 1150
(5th Cir. 1985). The court finds that good cause exists when the
losing party offers the testimony at trial in order to remove the

sting. See, e.g., Reyes v. Missouri Pacific RR Co., 589 F.2d 791,
793, n.2 (5th Cir. 1979), infra.

 pictum in cases in this circuit suggest adherence to the
majority rule. See, e.g., Burger v. Western Kentucky Navigatio
Inc., 1992 WL 75219 (6th Cir. 1992) at **3 (although court rested
its holding on failure of the district court to rule on the
motion in limine, the court indicated that the motion would not
have counted as an objection even if the court had ruled); Boyle
v. Mannesmann Demag Corp., 1993 WL 113734 (6th Cir. 1993) at **1
(failure to object at trial generally results in waiver but in
this instance court led party to believe that motion in limine
sufficed to preserve record). See also Polk v. Yellow Freight
System, Inc., 876 F.2d 527, 532 (6th Cir. 1989) (D failed to
preserve objection when motion in limine was denied and D "did
not appeal this denial;" no mention of Rule 103).

1" See e.g., United States v. Neumann, 867 F.2d 1102 (8th
Cir. 1989); United States v. KRandiel, 865 F.2d 967, 972 (8th Cir.

1989); Hale v. Firestone Tire & Rubber Co., 756 F.2d 1322, 1333-
34 (8th Cir. 1985)(hearsay objection at trial did not preserve
objection made at motion in limine to same evidence on Rule
401/403 grounds); Northwestern Flyers Inc. v. QOlsen Bros.

679 F.2d 1264, 1275, n.27 (8th Cir. 1982). See also Stars v. J.
Hacker Co., Inc., 688 F.2d 78 (8th Cir. 1982); United States v.
Roenigk, 810 F.2d 809 (8th Cir. 1987) (dictum; defendant made
objection at trial).

12 ‘Phe Tenth Circuit, albeit in dictum, has rejected the
rule being advocated here. It would not excuse renewing an

- objection at trial even if the trial court’s ruling on the motion

in limine was "explicit and definitive." See McEwen v. City of
Norman, Okla., 926 F.2d 1539, 1544 (10th Cir. 1991) (losing party
failed to make motion in limine part of the record on appeal so
that court concluded that it had nothing to review). See also

United States v. Sides, 944 F.2d 1554, 1560 (10th Cir.), cert.
denied, 112 S. Ct. 604 (1991).

13 See e.g., United States v. Khoury, 901 F.2d 948, 966
(11th Cir. 1990). See also Hendrix v. Raybestos-Manhattan Inc.,

776 F.2d 1492, 1503-04 (11th Cir. 1985).
9




limine ruling upless it objects at trial when the evidence is
introduced.

b. Other circuits. Numerous cases in the Seventh Circuit
state that the circuit’s rule is that once a motion‘in limine is
made no further objection must be made at trial to' preserve the
error.™ | 4 | | | |

The Ninth Circuit’s pdsition is “unclear;"w‘ln‘a number of
cases the court has suggestgd that an in limine mbtion may

16

suffice to preserve an objection. Other cases are to the

4 see Thronson v. Meisels, 800 F.2d 136, 142 (7th Cir.
1986); Sherrod v. Berry, 827 F.2d 195, 203 (7th Cir. 1987)
(objections relating to Rule 401/403 evidentiary issues were
preserved for appellate review when they were raised in motions
in. limine, treated in the district judge’s opinion overruling the
new trial motion, and were argued on the first day of trial;
*under the circumstances, it was unnecessary under [Fed. R. Civ.
P. 46] for defendants to review their objection at the time the
evidence was admitted); Harris v. Davis, 874 F.2d 461, 464, n.5
(7th Cir. 1989), cert. denied, 493 U.S. 1027 (1990). See also
Allison v, Ticor Title Ins. Co., 979 F.2d 1187, 1200 (7th Cir.
1992) ("[w]hile the law in this circuit is that an unsuccessful
motion in limine does preserve [an] issue for appeal," D failed
to preserve 'its objection by objecting in a trial brief and
failing to make a COntemporﬁneous objection at trial). But see
United States v. York, 933 F.2d 1343 (7th Cir.) (requires
objection at trial; cites United States v. Roenigk, 810 F.2d 809,
815 (8th Cir. 1987) without/discussion) cert. denied, 112.S. Ct.
321 (1991). York has been ignored in subsequenF‘?th‘Circuit
cases. See e.g., Favala v. Cumberland Engineering Co., 17 F.3d
987 (7th Cir. 1994); Allison v. Ticor Title Ins. Co., 979 F.2d
1187, 1200 (7th Cir. 1992). , o

15 palmerin v. City of Riverside, 1794 F.2d 1409, 1411 (9th
Ciro 1986). C ! . * '

16 gsee, e.g., United States v. Khan, 993 F.2d 1368, 1377
(9th Cir. 1993) (court held that defendant’s objection to
testimony of a particular witness in motion on limine on which
judge never ruled did not constitute a pending or continuing
objection to all like evidence, but suggests that he could have
availed himself of the benefit of a continuing objection if he
had requested that his earlier objection apply to all other like
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contrary.V

The District of Columbia and the Second and Fourth Circuits
do not seem to have dealt with this issue. \

b. Rationale supporting the general rule. The courts have
advanced the following reasons foi the majo:ity rule that
requires a contemporaneous objection to bé made at trial in order
to preserve an issue for appellate review:

1. objections are best asseséed in the context of the actual
trial;®®

2. unnecessary appeals should be avoided in order to

19

preserve judicial resources;"” and

evidence); Sheey v. South Pacific Transp. Co., 631 F.2d 649, 652-

653 (9th Cir. 1980) (losing party made no objection when evidence
was introduced at trial, but attorney had objected during
pretrial arguments to the court’s ruling and the court held that
"under

these circumstances" the objection was adequate to preserve the
issue on appeal).

7 See United States v. Traylor, 656 F.2d 1326, 1333, n.6

(9th Cir. 1981) (in holding that a contemporaneous objection to
hearsay statements was required, court cited to Collins v. Wayne
Corp., 621 F.2d 777 (5th Cir. 1980) without discussion). See
also Palmerin v. City of Riverside, 794 F.2d 1409 (9th Cir.
1986 ) (excusing objection under certain conditions; see discussion
below). )

8 Collins v. Wayne Corp., 621 F.2d 777, 784 (Sth Cir.
1980) contains a lengthy discussion of this rationale which
courts cite to frequently). ‘

19 When a movant makes a contemporaneous objection at
trial, it allows the court to either avoid the evidentiary
violation or give an instruction to cure the harm. Collins v.
Wayne Corp., 621 F.2d 777 (5th Cir. 1980). Furthermore. the rule
"discourage counsel from refraining from making an objection at
trial in order to reserve the opportunity to assert reversible
error on appeal." U.S. v. Roenigk, 810 F.2d 809, 815 (8th Cir.
1987).

11




3. requiring a contemporaneous objection does not place any
great burden on the movant . %0 |

c. Exceptions to the geggig; rule. The circuits have stated
a number of different ekéépﬁions\to the general majority rule.
Just as with the statement of the rule ltself, the statement of
the exceptlon often constltutes dlctum in the setting of the
particular case.l In formulatlng exceptlons courts have 'singled
out situations in which the ev1dent1ary issue was handled at the
motion in limine proceeding in a manner consistent with how it
would be treated at trial. The conduct of the parties, the type
of evidentiary issue, and the nature of the judge’s ruling are
all factors that courts have considered. Opinions in some of the
circuits, like the amendment prbposed above, excuse renewing the
objection at trial wheﬁ the judge has ruled definitively.?

Other exceptions, however, also contain subjective elements, such

%  The rule requiring a contemporaneous objection at trial
is justifiable because "[d]enial of a motion in limine rarely
imposes a serious hardship on the requesting party since the
affected party can make a subsequent objection if the evidence is
ever offered at trial." Rojas v. Richardson, 703 F.2d 186, 188
(5th Cir. 1983), opinion set aside on other grounds at rehearing,
713 F.2d 116 (5th Cir. 1983). Another court referred to the
burden of a contemporaneous objection as "child’s play." See
Fusco v. General Motors Corp., 11 F.3d 259, 262 (1st Cir. 1993).

21 gee, e.g., Freeman v. Package Machinery Co., 865 F.2d
1331, 1337 (1st Cir. 1988) ("{t]o be sure, there may be instances
where a trial court’s ruling on an in limine motion, taken in
context, is definite enough. to excuse omission of an ob]ectlon on
the point at trial.").

22 Greger v. International Jensen, Inc., 820 F.2d 937, 941
(8th Cir. 1987) (objection at trial excused where trial judged
had "ruled definitively).
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as whether the issue was fully briefed,?® or whether the trial
court treated the motion in detail?® that make predictability
difficult.

Consequently, the proposed amendment proposes an objective
standard. The losing party must obtain a definitive on-the-record
ruling in order to avoid having to renew its objection at trial.
By putting this requirement into Rule 103 courts will on notice
of the consequences of making such a ruling. Courts are likely to
rule finally only when they are satisfied that the parties have
treated the matter adequately, and when the exclusion of evidence
rests on an issue of law rather than on an exercise of discretion

best made in the context of the trial.?® For instance, Rule 403

233 american Home Assurance Co. v. Sunshine Supermarket
Inc., 753 F.2d 321, 324 (3d Cir. 1985) (objection excused when
motion in limine fully briefed and the trial court is able to
make a definitive ruling); Spryczynatyk v. General Motors Corp.,
771 F.2d 1112, 1118-19 (8th Cir. 1985) (trial court made a
definite pre-trial ruling and thee "matter was fully briefed and
argued"); Palmerin v. City of Riverside, 794 F.2d 1409, 1413 (9th
Cir. 1986) ("where the substance of the objection has been
thoroughly explored during the hearing on the motion in limine,
and the trial court’s ruling permitting introduction of evidence
was explicit and definitive, no further action is required to
preserve or appeal the issue of admissibility of that ’
evidence.").

24 ynited States v. Kerr, 770 F.2d 690, 698, n.8 (llth Cir.
1985) (dictum)

% Ccf. United States v. Mejia-Alarcon, 995 F.2d 982 (10th
Cir.) (holding that the motion in limine preserved the

evidentiary issue for appeal because a three-part test was
satisfied: 1) the issue was fairly presented to the district
court at the time of the pre-trial hearing; 2) the issue could be
finally determined at the hearing, a requirement that was met
because a Rule 609(a)(2) question is essentially a question of
law; and 3) the trial judge ruled unequivocally, cert. denied,
114 s. Ct. 334 (1992). .

13



determinations are not going to be made definitively.
Consequently, in practice, the proposed amendment would
accommodate some of the more subjective factors that some of the
circuits have included in their discussion of exceptions to the
general rule. Even if the court makes a ﬁfinal" ruling at the
motion in limine, the last sentence of the proposed amendment
recognizes that a court may always reconsider its ruling at
trial.

The losing party offers the evidence the court refused to

exclude. There is a definite split in the circuits as to whether
the losing party waives its right to appellate review when it
elicits the evidence at trial which it previously unsuccessfully
sought to exclude at the motion in limine. In the Fifth?® and
Seventh? Circuits, the movant at the motion in limine does not
forfeit its objection when it introduces the evidence for
tactical reasons in order to lessen the sting. The Second Circuit
has dealt with this issue only at the district court level .2

The Tenth Circuit has not actually discussed this issue but has

% Reyes v. Missouri Pacific RR Co., 589 F.2d 791, 793, n.2
(Sth Cir. 1979) ("[a]fter the trial court refused to grant Reyes’

motion in limine ..., he had no choice but to elicit the
information on direct examination in an effort to ameliorate its
prejudicial effect."); Petty v. Ideco, 761 F.2d 1146, 1152, n.3
(Sth Cir. 1985).

27 Cook v. Hoppin, 783 F.2d 684, 691, n.2 (7th Cir.
1986)(ruling on motion in limine is law of the case). Accord,
Harris v. Davis, 874 F.2d 461, 464, n.5 (7th Cir. 1989).

8 See United States v. Muscato, 534 F. Supp. 969, 973
(E.D.N.Y. 1982) (Weinstein, J.) (party did not waive a hearsay

issue by introducing the evidence after the court denied his
motion in limine to exclude).
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allowed a losing party to raise an evidentiary issue on appeal
after bringing out the evidence on direct.?

The Sixth,¥ Eighth,3! and Ninth% Circuits have held that
waiver of the evidentiary issue results when the movant
introduces at trial the evidence which he previously sought to
exclude.

The proposed draft would permit the losing party at the
motion in limine to preserve the issue for appeal even though it
introduces the disputed evidence at trial. Although this approach
has been criticized for permitting a party to adopt a trial
strategy that is in his best interest and then complaining about

it, two considerations support such a rule. The first which

pertains to objections made pursuant to Rule 609 in particular is

2% see U.S. v. Mejia-Alarcon, 995 F.2d 982 (10th Cir. 1992)
(discussed supra at note 25).

: 3 y.s. v. Leon, 1992 WL 133039 at **2 (6th Cir. 1992)

("[a] motion in limine is merely a request for guidance from the -
court on an evidentiary question which the parties can utilize to
guide their trial strategy." Thus "the denial of the motion in
limine does not insulate the defense from the adverse effects of
its trial strategy ..."). ‘ ‘

31 The Eighth Circuit has consistently held that a movant’s
trial tactic of introducing disputed evidence precludes review of
the evidentiary, issue on appeal. See United States wv. Brown, 956
F.2d 782 (8th Cir. 1992); United States v. Brimberry, 779 F.2d
1339 (8th Cir. 1985); Nicholson v. Layton, 747 F.2d 1225 (8th
Cir. 1984) United States v. Dahlin, 734 F.2d 393 (8th Cir. 1984);

United States v. Cobb, 588 F.2d 607 (8th Cir. 1978), cert.
denied, 440 U.S. 947 (1979).

? sSee Williams v. United States, 939 F.2d 721, 723-25 (9th
Cir. 1991) ("by not making an objection to the admission of past
crimes evidence at trial, defendant waived his right to appeal
the district court’s in limine ruling that the evidence was
admissible under Rule 608(a)(1).").

15




that the 1990 amendment to Rule 609 specifically

remove(d] from the rule the limitation that the conviction

may only be elicited during cross-examination, a limitation

that virtually every circuit has found to be inapplicable.

It is common for witnesses to reveal on direct examination

their convictions to "remove the sting" of the impeachment.
Advisory Committee Note to 1990 Amendment. o
It seems unfair to suggest that defendant’s right to introduce
evidence of the conviction on direct has been reéognized without
warning defendant that he will forfeit appellate réview'of the
district court’s pretrial ruling, especially since the rule in
Luce, which is not being changed, will fdrce him to testify in
order to preserve an error.

More geherally, a rule that conditions appellate review on
not putting one’s best foot forward with the jury seems harsh.
Courts have expressed concerns that a rule such as the one here
proposed encourages the losing party to proffer the evidence,
thereby precluding the trial court from changing its in limine
ruling.3 However, the losing party is unlikely to offer the

evidence if it believes that there is a realistic chance that the

court will reverse itself and exclude the evidence at trial.

¥ wWilliams v. United States, 939 F.2d 721, 724 (9th Cir.

1991) ("even if the court rules that the disputed evidence is
admissible, it can later change its mind based on D’s testimony
or it my appear, as the trial proceeds that there is less of a
need to impeach than previously thought ...." ).
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1. Prior Committee action. At its fall meeting, the

Committee expressed interest in further exploration of problems

posed by the Supreme Court‘’s opinion in Luce v. United States,
469 U.S. 38 (1984). Luce prohibits a defendant from raising on

appeal a claim pursuant to Rule 609 unless the defendant

testified and raised the objection at trial. Luce means that a

defendant who is unsuccessful in having a prior conviction
excluded through a motion in limine cannot have that
determination reviewed con appeal unless he takes the stand. The

Committee agreed that any modification of Luce’s policy should be

accomplished via Rule 103 rather than Rule 609 because opening
Rule 609 to Congressional review might well be counter-
productive.

Rule 103 does not presently contain any provision dealing
with in limine motions. Drafting such a section requires the

resolution of a number of issues that lie beyond the scope of the



Luce opinion itself. Accordingly, this memoraﬁdum first discusses
Luce and the Supreme Court’s rationale. It then considers the
extent to which Luce has been applied outside the Rule 609
context, the contemporaneous objection rule, and possible changes
to Rule 103.

2. Luce. In Luce v. United States, 469 U.S. 38, 43 (1984),
the Court held “that to raise and preserve for review the claim
of improper impeachment with a prior conviction, a defendant must
testify." The Court justified its holding by stressing the
difficulty a reviewing court encounters in ruling "on subtle
evidentiary questions outside a factual context." Id. at 41. This
is particularly a problem in view of the balancing test the court
must apply pursuant to Rule 609(a)(l) to determine the
admissibilify of a prior conviction. The court needs to know the
precise nature of the defendant’s testimony which‘is, however,
unknowable at the motion in limine stage before the defendant
testifies. The Court found speculative any possible harm flowing
from a district court ruling allowing impeachment and voiced
concern that appellate review without requiring the accused’s
testimony would encourage defendants to make in limine moiions
“to ’'plant’ reversible error in the event of conviction.®
Furthermore, the Court expressed concern that allowing appeals
from adverse rulings on motions in limine would promote a
windfall of automatic reversals, since error which presumptively
kept the defendant from testifying could not logically be called

harmless.
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Critics of Luce have pointed primarily to the decision's
effect in keeping defendants off the stand for fear that they

will be convicted once the jury hears of their prior convictions.

That fear, coupled with the appellate courts’ extensive reliance

on harmless error, means that a defendant may conclude that the

lesser danger is to forgo testifying in his own behalf.

Consequently, if the trial court was wrohg in its in limine
determination, or refuses io make one; the defendant forfeits the
protection of Rule 609(a) which waé specifically drafted to
protect defendant against the danger that prior crime evidence
offered to impeach will be misused on a propensity inference. See
Advisory Committee Note to 1990 Amendment ("the rule recognizes
that, in virtually every case in which prior convictions are used
to impeach the testifying defendant, the defendant‘faces a unique
risk of prejudice").

Critics have also argued that appellate courts can take into
account the fact that defendant'’s proffer may be self-serving and
can still apply a harmless error test even if they assume that
the erroneous ruling caused defendant not to take the stand.
Furthermore, exclusion of a conviction may be conditioned on
defendant’s trial testimony being consonant with the terms of a
proffer made at the in limine hearing.

The states are split on adopting the Luce approach. See
Annot., 88 A.L.R. 4th 1028. Some states that do not follow Luce
have added special provisions to their rules of evidence (see

below); others have reached this result via court decisions. The

3



opinions indicate some disagreement about the record that
defendant must make at the in limine hearing.

3. Extensions of Luce. Justice Brennan’s concurring opinion
in Luce stated: "I do not understand the Court to be deciding
broader questions of appealability vel non of in limine rulings
that do not involve Rule 609(a)."” The Second, Sixth and Eleventh
Circuits have, however, extended Luce to impeachment pursuant to
Rule 608(b). See United States v. Weichert, 783 F.2d 23, 25 (2d
Cir. 1986) (per curiam) (defendant failed to testify), cert.
denied, 479 U.S. 831 (1986); United States v. Sanderson, 966 F.2d

184, 189-90 (6th Cir. 1992); United States v. DiMatteo, 759 F.2d
831, 832-33 (1l1lth Cir. 1985) (per curiam) (witness failed to

testify), cert. denied, 474 U.S. 860 (1985). The First Circuit
has refused to review a Rule 403 determination in the absence of
testimony by the accused (United States v. Griffiﬁ, 818 F.2d 97,
105 (1st Cir. 1987), cert. denied, 484 U.S. 844 (1987). And the
Eighth Circuit has stated that Luce applies to a Rule 404(b)
determination, and refused to review a claimed error pursuant to
that rule when defendant failed to testify. See United States v.
Johnson, 767 F.2d 1259 (8th Cir. 1985) (court ruled that evidence
would be usable for rebuttal and cross-examination).

4. The contemporaneous objection rule. Rule 103(a)(1)
provides that rulings admitting evidence cannot be assigned as
error on appeal unless *“a timely objection or motion to strike
appears of record. " Does this rule require a party to renew its

objection at trial when the evidence is offered if the court
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previously denied the party’s motion in limine to exclude the

evidence? See Catherine Young, Should a Mot;oﬁ in Limine of
Similar‘Preliminagx Motion Made in the Federal Court System
Presérve Error on Appeal Without a Contemporaneous Objection? 74
Ky. L. J. 177 (1990) (reporting a split amdng the éircuits).

In the case of prior conviction evidence, the

contemporaneous exception rule intersects with the Luce rule and

may cause additional problems for the defendant. If the defendant

testifies at trial, thereby satisfying Luce, a rigid view of Rule

103(a) precludes appellate review if the defendant brings out the
conviction on direct, as permitted by Rule 609, in order to .
remove its sting. See Williams v. United States, 939 F.2d 721,
723-25 (9th Cir. 1991).

5. Possible amendments to Rule 103.

a. Should a motion in limine grovision‘be added with
an_exception to the contemporaneous objection rule? A number of
differént solutions are possible. |

1) Do not add é motion in limine provision. This
resolution does not mean that a failure to renew an objection at
trial after an adverse in limine determination will always be
fatal to appellate review. Some of the circuits have carved out
limited exceptions. See, e.g., United States v. Mejia-Alarcon,
996 F.2d 982 (10th Cir. 1992) (defendant brought out conviction
on direct after judge found at in limine hearing that defendant’s
prior conviction for the unauthorized acquisition and possession

of food stamps involved dishonesty or false statement and was




therefore automatlcally admissible pursuant to Rule 609(a)(2),
appellate court found that under these c1rcumstances the motion
in llmlne preserved the objection because it satlsfled a three-
part test: 1. the\xssue was fairly presented to the dlstrlct
court at the time of the pre- -trial hearlng, 2 the issue could be
finally determined at the hearlng, a requlrement whlch was met
because a Rule 609(a)(2) questlon is essentlal}y a question of
law; and 3. the judée ruled unequivocally)ﬂ Courts ﬁabe'also
sometimes excused the need for a contemporaneous objection when
it obviously would ﬁave been useless. See United States v. Lui, .
941 F.2d 844 (9th Cir. 1991) (court threatened defendant with
sanctions for moving in limine to exclude drug courier profile
evidence).

The disadvantage with this approach is that the party who
fails to object can never be sure tuat the circuits' various
exceptions will apply in a particular case. Consequently, a
number of. suggestions have been made for codifying the
circumstances in which a prior motion in limine will excuse
further objection at trial. | d

2) Amend the rule to require the judge to specify

at the in limine motion whether a further objection must be made

at_trial. One possible version of such an addition to Rule 103

was proposed by the ABA Crlmlnal Justice Section, Committee on

! For other cases in which courts applied a similar test
see Cook v. Hoppin, 783 F.2d 684 (7th Cir. 1986); Greger v,
International Jensen, Inc, 820 F.2d 937 (8th Cir. 1987); Palmerin

v. City of Riverside, 794 F.2d 1409 (9th Cir. 1986) (thoroughly
explored and definitive ruling).
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Rules of Criminal Procedure and Evidence, Federa ules o

Evidence: A Fresh Review and Evaluation, 120 F.R.D. 299 (1987).

It suggested adding to Rule 103(a)(1):
(2a) A ruling on a motion in limine that evidence
subject to the motion is admissible shall be sufficient
to preserve the issue for appeal without any further
objection by the losing party during trial, unless the
court specifically notifies the parties that its ruling
is tentative and the motion should be renewed at trial.

(b) During trial, the court can change any in limine
ruling for good cause shown.

It would of course also be possible to draft such a rule in
the reverse, eliminating the need to make an objection at trial.
if the court advises the losing party that it need not renew the
objection. The advantage of either approach is that the losing
party will know when to renew the objection at trial. It will

not, however, always allow a defendant to preserve his right to

.

- raise the issue on appeal when he introduces evidence on direct

of a conviction which the court admitted pursuant to Rule
609 (a)(1).

3) Amend the rule to eliminate the need for an

objection at trial if the issue was explored fully at the in
limine hearing. Kentucky added a subdivision (d) to its version

of Rule 103 that not only makes contemporaneous objections
unnecessary under some circumstances but also simultaneously

overcomes Luce when the provision applies:

(d) Motions in limine. A party may move the court for

a ruling in advance of trial on the admission or
exclusion of evidence. the court may rule on such a
motion ‘in advance of trial or may defer a decision on
admissibility until the evidence is offered at trial. A

7
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motion in limine resolved by order of record is
sufficient to preserve error for appellate review.
Nothing in this rule precludes the court from
reconsidering at trial any ruling made on a motion in
limine.

S

1

The Commentary toﬁghe‘provisionwfirst explains the value of

motions ih,limine_aﬁg exprésses the hope that the provision will

encourage}more,widéspreaq_uSéQof‘the déVice.vThe Commentary then

discusses the second and last sentence of subdivision (d):

The second sentence is intended to recognize that such Eﬁ
motions might frame issues which can only be resolved .-
properly . in_ the context of developments at trial and .
that the trial judge must be given great latitude to o
make or refuse to make advance rulings on . )
admissibility.
-

In some jurisdictions the case law leaves doubt about B
the extent to which motions in limine may be used to
preserve errors for review. . . Subdivision (d)
eliminates this doubt by provzdlng that motions in .j
limine resolved by order of record are sufficient to -
preserve error for appellate review. By requiring that .
such motions be resolved by "order of record," an |
adequate record for the appeals court should be s
assured. it should be noted that a motion in limine
would not be sufficient to preserve errors for : n
appellate review unless it provided the trial court 5
with the type of information which would be required to
preserve errors raised at trial (i.e. information —
sufficient to satisfy the requirements of subdivision i
(a) --the specific ground for any objection being made s
and the substance of any evidence being offered). -

‘ M
The last sentence of the provision merely recognizes aa e
right in the trial court to reconsider advance rulings
on evidence issues in the light of developments at o
trial. the provision does not attempt to define the "E
circumstances under which reconsideration would be -
appropriate. But it could be expected that —
reconsideration would only be necessary in unusual |
situations, for a trial judge should not provide b
advance rulings on admissibility in situations which

might call for reconsideration at trial.

Kentucky’s formulation leaves somewhat uncertain when

defendant can risk not making an objection at trial. See L

8
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discussion of United States v. Mejia-Alarcon, supra. The rule

does not indicate when the record will be adeguate to overcome
the timely objection requirement and the Luce ruling. Must the
defendant proffer his testimony at the in limine hearing?

4) QOther formulations. The ABA Criminal Justice

Section’s Committee suggested a number of additions to Rule 103

specifically responsive to the Luce opinion. See discussion
infra. The proposal alsc preserves the right to an appeal if the
defendant brings out the evidence of his prior conviction on
direct provided certain conditions are met. Such a provision
could be drafted independently of provisions aimed at overruling

Luce.

One might also seek to codify the test in Mejia-Alarcon. The

- result would be a provision stressing both an explicit ruling by

the trial court and an adequate exploration of the issue at the

limine hearing, i.e. somewhat of a cross between the ABA Criminal

Section’s proposed subdivision(a)(1l) and Kentucky’s subdivision
(d).

b. Overruling Luce. Instead of, or in addition to,
dealing with motions in limine in general, the Committee might
wish to address the issues posed by the Court’s holding in Luce.

State judicial decisions which have declined to follow Luce can

be divided into two broad categories: 1. defendant need not
testify at trial in order to preserve for appeal an adverse
ruling that admits a prior criminal conviction for impeachment;

2. defendant’s failure to testify at trial preserves for appeal




an adverse ruling concerning the admissibility of prior
convictions only if the defendant created an adequate record to
permit appellate review. Compare State.v. Whitehead, 517 A.2d 373
(N.J. 1986) (found that appellate court could review the trial
court’'s decision without requiring a proffer from defendant and
that requiring a proffer exposes the defendant to the tactical
disadvantage of prematurely disclosing his testimony) with State
v. McClure, 692 P.2d 579.(0re, 1984) (in order to preserve issue
for appeal defendant must establish on record that he will in
fact take the stand and testify if convictions are excluded, and
must outline sufficiently the nature of his testimony so that
appellate court can effectively balance). These solutions and
others are discussed below.

1) Restricting Luce’s impact to the facts of the
case. Courts have gone beyond the specific holding of Luce: 1. by
extending the ruling to rules of evidence other than rule 603; 2.
by foreclosing the non-testifying defendant from raising the
propriety of the trial judge’s ruling with regard to the
admissibility of prior convictions even when'the court finds the
convicti;n automatically admissible pursuant to Rule 609(a)(2) so

that it does not have to engage in any balancing; 3. in Luce, the

defendant had made no proffer as to what his testimony would be
469 U.S. at 462. A provision could be drafted requiring defendant
to testify in order to raise a Rule 609(a)(l) issue on appeal
unless he made an adequate proffer at the motion in limine, and

providing that other situations would be handled by some version
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of a motion in limine rule as suggested above.

2) Requiring defendant to make an adequate

proffer of evidence at the motion in limine in order to preserve

the right to appellate review. A provision that relieves

defendant from testifying at trial but conditions appellate
review on the adequacy of defendant’s proffer is consistent with

the Luce opinion’s basic premise that appellate courts cannot

review the trial court’s balancing in the absence of an adequate
record. The Kentucky provision quoted above is one example of a
rule that would require defendant to offer some information,
although it is very vague as to what is required.

A more detailed provision was suggested by the ABA Criminal
Justice Section’s Committee. It proposed that the following two
sections be added to Rule 103 (in addition to the general
provision on motions in limine set forth above)i

(2)(a) If the in limine motion concerns impeachment of
the criminal defendant, the court shall rule (and the
ruling shall be made subject to later evidentiary
considerations) as early as practicable, and no later
than when the defendant is called as a witness. (b)
Any ruling made at the time the defendant is called as
a witness shall be subject to change only if he or she
testifies in a manner so differently from that
indicated to the court at the time of the ruling that
- it would have affected the ruling.

(3) if the ruling in limine admits impeachment
concerning a criminal defendant’s wrongdoing or
conviction of crime, the merits of the evidentiary
issue shall be preserved for appeal even if the
witness-defendant personally testifies to the
impeaching facts on direct examination, or does not
testify at all, as a result of the ruling, if he or
she:

(a) indicated to the court an intention to testify

at trial; and ’

(b) made known the substance of his or her

11




proposed testimony on the record before the court
ruled on the admissibility of the impeachment.

c. Relieving defendant of any obligat;on to
testify at trial or to make a proffer in order to~gtéserve for

appellate review a ruling that admits evidence of a prior

conviction. As indicated above, some state Courts have rejected

the:ngg rationale that an appellate court cannot properly review
the trial court’s decision absent testimony or a p;offer of
testimony by the accused. See also Commonwealth v. Richardson,
500 A.2d 1200 (Pa. 1985); State v. Ford, 381 N.W.2d 534 (Minn.
1986). This had been the rule in some federal circuits prior to

Luce.

' Tennessee has incorporated this approach into its version of

Rule 609:

(a)(3) If the witness to be impeached is the accused in
a criminal prosecution, the State must give the accused
reasonable written notice of the impeaching conviction
before trial, and the court upon request must determine
that the conviction‘’s probative value on credibility
outweighs its unfair prejudicial effect on the
substantive issues. The court may rule on the
admissibility of such proof prior to the trial but in
any event shall rule prior to the testimony of the
accused. if the court makes a final determination that
such proof is admissible for impeachment purposes, the
accused need not actually testify at the trial to later
challenge the propriety of the determination.

See also Kentucky’s Rule 103(d) discussed at 5.a.(3), supra.
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LEONIDAS RALPH MECHAM ADMINISTRATIVE OFFICE OF THE

Director

UNITED STATES COURITS JOHN K RABIE|
ie
CLARENCE A. LEE, JR. Rules C. ittee S + Off
Associate Director WASHINGTON, D.C. 20544 ules Lommitiee SUPpo ice

October 4, 1996
Via Facsimile

MEMORANDUM TO ADVISORY COMMITTEE ON CRIMINAL RULES
SUBJECT: Additional Materials for the Committee Meeting

I have attached some more materials for the next Monday’s committee meeting.
They include the following:

1. The full Standing Committee’s Style Subcommitte reviewed the suggested
edits made by Bryan Garner to Rule 32.2, 11(c)(6), and 40, which were sent to
you earlier. The attached version builds on Bryan’s changes and represents
the full subcommittee’s views.

2. A letter from Judge W. Eugene Davis attaching a request from Judge George
Kazen to examine problems with Rule 25(b).

3. A letter from Judge Paul D. Borman commenting on the proposed
amendments to Rule 11(c) and the waiver of appeal rights.

4. A memorandum from Magistrate Judge Robert B. Collings to Magistrate
Judge B. Waugh Crigler expanding on the proposed amendments to Rule 40.

Copies of these late materials will be available at the meeting.
(, -
c o&( Q 4
John K. Rabiej
Attachments
cc: Honorable Alicemarie H. Stotler

Honorable James A. Parker
Professor Daniel R. Coquillette

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY

AT
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Rule 32.2 Criminal Forfeiture
(a) Indictment and Information. No judgment of forfeiture may

be entered in a criminal proceeding unless the indictment or the

//

information shatt alleges that-the a defendant or-defendants-have has an

interest in property that is subject to statutory forfeiture imaccordance-with
the-appticable-statute.
(b) Hearing and-entry-of pretiminary-orderof forfeiture After

Verdict and Third-Party Claim. Within 10 days of the-entry-of entering

a verdict of guilty or the-acceptance-of accepting a plea of guilty or nolo
p

contendere as—to on any count in the indictment or the information for 4 I\J/‘L AA)

S
et
which alleges eriminat statutory forfeiture tsatteged, the court shatt must .0 MM

conduct a hearing solely to determine what property is subject to %@ %‘ﬁ hd &

forfeiture,_
offense—Uponfinding If the court finds that property is thus subject to
forfeiture, the-court-shall it must enter a preliminary order directing the
forfeiture of whatever interest each a defendant may have in the property,
without determining what that interest may be. A determination of the
extent of each defendant’s interest in the property shatt is to be deferred
until any third party claiming an interest in the property has petitioned the

court pursuant-to-statute-for-considerationof_to consider the claim. If no
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32
33
34
35
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38
39

40

such petition is timely filed, the property shatt-be is forfeited in its entirety.
(c) Preliminary Order of Forfeiture. Theentryof If the court

enters a preliminary order of forfeiture, shatt the order must authorize the

Attorney General to seize the property subject to forfeiture, to conduct

such whatever discovery and the court may-deenr considers helpful in

identifving or locating

dispositionof- the property, and to commence proceedings consistent with -
any statutory requirements pertaining to ancillary hearings and the third
party rights-of-third-parties. At the-time-of sentencing, the order of
forfeiture shatt becomes final as to the defendant; and shatt must be made
a part of the sentence and included in the judgment. The court may
include in the order of forfeiture such whatever conditions asmay are
reasonably be necessary to preserve the property’s value of—the-property
pending any appeal.

(d) Ancillary Proceedings. (1) If, in-accordancewiththe

appticabte as prescribed by statute, and a third party files a petition

asserting an interest in-the-forfeited property subject to forfeiture, the court

shalt must conduct an ancillary proceeding. In such that proceeding, the
court may, entertaina on motion, to dismiss the petition for lack of

standing, for failure to state a claim upon which relief could be granted






41

42

43

45

46

47

48

49

50

51

52

53

54

55

56

57

58

59

60

under-this-section, or for any other ground reason.~For-the-purposesof

In ruling on the motion, the court must assume as true all facts stated in

the petition.

(2) ¥ a motionreferred-to-inparagraph made under Rule 32.2

(d)(1) is denied, or if no such motion is made, the court may;—imrits
discretion;- permit the parties to conduct discovery, in accordance with the
Federal Rules of Civil Procedure, to-the-extent that the court determines
such-discovery-to-be is necessary or desirable to resolve factual issues

before conducting holding an evidentiary hearing. At the conclusion of

such-discovery, either party may seekto-have-thecourtdisposeof-the

petitiomronamotion move for summary judgment on the petition in the

manner described-in prescribed by Rule 56 of the Federal Rules of Civil
Procedure.

(3) At the conclusion of the ancillary proceeding, the court shait
must enter a final order of forfeiture amending the preliminary order as
necessary if any third-party petition is granted.

(4) Where If multiple petitions are filed in the same case, an order
dismissing or granting fewer than all of the petitions-shatt is not be

appealable until all petitions are resolved, unless the court determines that
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62
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64
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66

67

68

69

70

71

72

73

74

75

76

77

78

79

80

there is no just reason for delay and directs the entry of final judgment
with respect to one or more but fewer than all of the petitions. _«

(e) Stay of forfeiture Pending Appeal. If anmappeatof the
defendant appeals from the conviction or order of forfeiture, tstakerrby
the-defendant the court may stay the order of forfeiture upon such terms as
that-the-court-finds-appropriate-imorder-to_will ensure that the property
remains available inrthe-event in case the conviction or order of forfeiture
is vacated. Such But the stay-however;shait must not delay the conduct
of-the ancillary proceeding or the determination of the rights or interests of

any third party. If, while the defendant’s appeal is still pending, at-the

time the court determines that the order of forfeiture must be-amended-to
recognize-the a third party’s interest ofathird-party-in the property, the
court shatt must amend the order of forfeiture but must shaltrefraimfrom

directing not, without the defendant’s written consent, direct the transfer

of any property or interest to the third party until the defendant’s appeal is

(f) Substitute Property. If the applicable forfeiture statute

authorizes the forfeiture of substitute property, the court may at any time

entertaina on the government’s motion by the-governmentto order







81

82

83

84

85

forfeiture of substitute property. and-upon-the If the government makes

the requisite showing, shatt the court must enter an order forfeiting such

the substituted property;- or shalt must amend an existing preliminary or

final order to include such that property.

Rule 11(c) Advice to Defendant.

seskskokokskk

(6) the terms and consequences of any provision waiving the right

to appeal or_to collateratly attack the sentence collaterally.

Rule 40. Commitment to Another District
(a) Appearance Before a Federal Magistrate Judge.

(1) A person arrested in a district other than the district in which
the offense was allegedly committ?d must be taken without
unnecessary delay before the nearest federal magistrate
judge who is either in the district of arrest or in an adjacent

district.
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The federal magistrate judge must conduct a Rule 5
proceeding and must also conduct a Rule 5.1 preliminary
examination to determine probable cause, unless an
indictment has been returned or an information has been
filed, or the person arrested elects to have a Rule 5.1
preliminary examination held in the district where the
prosecution is pending.

Upon finding that the person arrested is the same person
named in the indictment, information, or warrant the federal
magistrate judge must hold that person to answer in the
district where the prosecution is pending. If the person was
arrested without a warrant, the federal magistrate judge may
await the arrival of a warrant or certified copy of it, which

may be received by facsimile transmission.
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UNITED STATES COURT OF APPEALS

FIFTH CIRCUIT
556 JEFFERSON STREET
SUITE 300, BOX 1@
LAFAYETTE, LOUISIANA 70501

W, EUGENE DAVIS
CIRCUIT JUBGE

October 3, 1996

Honorable D. Lowell Jensen

Chairman, Advisory Committee
on Criminal Rules

United States Courthouse

1301 Clay Street, 4th Floor

cakland, CA 94612

In re: Rule 25(b), Fed. R. Crim. P.
Dear Lowell:

1 received a letter today from Judge George Kazem about a
gignificant problem Rule 25(b) creates for him. I am bringing
copies of Judge Kazen’s attached self-explanatory letter with me to
the meeting next week in the event we have time to discuss the
problem he raises and you decide we should discuegs it despite the
inadequate notice.

1 look forward to seeing you in Oregon next week.

Sincerely,

W(/giggﬁé'Davia

cc: Profegsor David A. Schlueter
Mr. John K. Rabiej
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- 7 UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF TEXAS
POST OFFICE BOX 1060
LAREDQ, TEXAS 78042

CHAMBERS OF {21Q) 728.2237
JUDGE GEORGE P, KAZEN FAX 12%0) 726-2349

october 1, 1996

Honorable W. EBugene Davis
United Statesg Circuit Judge

556 Jefferson Street, Suite 300
Lafayette, Louisiana 70501

Dear Gene:

This is my very belated follow-up to our earlier conversations
about Rule 25. My concern is bhased on my own experiences,
confirmed by discussions with several of my colleagues.

Rule 25(a) deals only with a change of judge during a trial.
Rule 25(b) applies after a verdict or “finding of guilt.” It is
unclear whether the guoted phrase applies to a guilty plea or is
limited to a non-jury trial, because of following language about
whether the successor judge is satisfied that "a judge who did not
preside at the trial” cannot perform the duties.

At least for those of us who sit on the Mexican border, it is
normal to process at least 20 to 30 criminal cases a month. From
time to time, visiting judges have come for a week or so to help
ue. Sometimes they will preside over a trial, but often the need
is to help take guilty pleas or rule on pretrial motions,
particularly motions to suppress requiring an evidentiary hearing.
After the period of visitation, the judge leaves and the question
js whether I or another visitor can sentence a defendant who
earlier pled guilty before the first judge. Also, is there any
potential problem with different judges handling different parts of
a file, such as pretrial motions? BAlso, there have been times when
t have had literally dozens of gentences pending and a visiting
judge offers to assist with the sentencings, 1Is this permissible?
I see no clear support for it in Rule 25 and I have not wanted to

create unnecessary problems, but often the help would be mnost
welcome,
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Page 2
October 1, 1996

This situation will become chronic for me when I become Chief
Judge in December. At least for the time being, the arrangement my
Court has made to help with my docket is that one of our judges
will come to Laredo for two weeks every two months to help me with
the docket. Again, sometimes that will mean trying a case but his
value would be increased enormously if he could help with whatever
is pending without committing error.

As you know, the judiciary is facing constant pressure about
budget reduction, downsizing, courtroom sharing, etc. At the sanme
time, Congress does not appear to be retreating from the push to
keep increasing the federalization of crimes. We are consistently
being urged to increase our efficiency but I do not want to do 80
at the risk of reversible error. My concern is with an argument
that whatever substitution of Jjudges is not expressly allowed by
Rule 25 is impermissible. I have not attempted to draft a
proposal, but I wanted to put the issue on the table to see if
there is any support for a clarification and expansion of the Rule.

Thank you for your interest in this matter.

Sincgrely yours,

(7

George P/ Kazen

GPK/gsh
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN
U. S, COURTHOUSE
231 WEST LAFAYETTE BLVD.
DETROIT, MICHIGAN 48226

CHAMBERS OF ' 313 234-5120
PAUL D. BORMAN

UNITED STATES DISTRICT JUDGE October 3, 1996

Judge D. Lowell Jensen, Chair
Committee on Criminal Rules
U.S. Courthouse

1301 Clay Street, 4th Floor
QOakland, CA 94612

Dear Judge Jensen:

I write concerning a matter on the agenda of the Criminal Rules Committee meeting on
October 7-8, 1996: Proposed Amendment to Rule 11(c) Re Waiver of Appeal Rights. The
proposed amendment would require the judge to establish on the record that the defendant
understands "the terms and consequences of amy provision waiving the right to appeal or
collaterally attack the sentence.” In essence, the Judge will be placing on the record of the plea
proceeding, language of the parties’ Rule 11 waiver provision, and then verifying that the
defendant understands it and accepts this waiver. In doing this, the Judge will be implicitly
vouching for the legality of this Rule 11 language, and informing the defendant that he or she
has Jost the right to appeal or collaterally attack the sentence.

I proffer the following issues as matters deserving Committee consideration prior to
adoption of this proposed amendment.

A Judge's expression of the terms of an appeal waiver, without more, leaves unresolved
several significant issues:

1. Does the fact that the defendant and the U.S. Attorney have agreed to insert waiver language
in the Rule 11 agreement validate the legal correctness of such language?

Can a defendant waive future sentencing error prior to that error manifesting itself at the
sentencing proceeding?

Can the defendant waive his right to challenge his sentence if he was denied ineffective
assistance of counsel, or if his plea was not entered voluntarily?
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Is there is a serious question whether the Judge, in reading the waiver into the record,
indeed affirming it on the record, is acting appropriately?

11. Does Supreme Court precedent establish that the defendant must have an avenue for appealing
from an unconstitutional plea and/or sentencing? The recent Supreme Court decision, U.S. v.
Mezzanatto, 115 S.Ct. 797, 806 (1995), while enforcing a plea agreement, pointed out:

Thus, although some waiver agreements "may not be the product of an informed
and voluntary decision,” this possibility "does not justify invalidating all such
agreements." Newton [v. Rumery] 480 U.S. at 393. Indeed, the appropriate
response to respondent’s predictions of abuse is to permit case-by-case inquiries
into whether waiver agreements are the product of fraud or coercion.”

Should this Committee act to foreclose appeals in all cases of "waiver"? The proposed
11(c) amendment does not inform the defendant of the right to a case-by-case appellate inquiry
into whether the agreement has been entered into knowingly or voluntarily.

III. Will adoption of Rule 11(c)(6) create a tension between Rule 11 and Rule 32(c)(5)? Should
the Committee act, in advance, to conform Rule 32(c)(5) to provide for notice of appeal at
sentencing where the defendant’s plea and/or sentence was constitutionally infirm, e.g.
involuntary or coerced? Rule 32(c)(5) requires the court, after imposing sentence, to "advise the
defendant of any right to appeal the sentence.” If there is a right to appeal the sentence based
on an involuntary or unknowing plea, as noted in Justice Thomas’ majority opinion in
Mezzanatto, then should the Judge, in applying Rule 32(c)(5), be required to inform the defendant
of that avenue of appeal?

The July 30, 1996 memorandum (page 6) from Judge Maryanne Trump Barry, Chair of
the Committee in Criminal Law, to all U.S. District Court Judges, contained the following
example of advice that might protect the defendant’s right to appeal:

You can appeal your conviction if you believe that your guilfy plea was
somehow unlawful or involuntary, or if there is some other fundamental
defect in the proceedings that was not waived by your guilty plea. You
also have a statutory right to appeal your sentence under certain
circumstances, particularly if you think the sentence is contrary to law.
[However, a defendant may waive those rights as part of a plea agreement,
and you have entered into a plea agreement which waives some or all of
your rights to appeal the sentence itself Such waivers are generally
enforceable, but if you believe the waiver is unenforceable, you can present
that theory to the appellate court. J* With few exceptions, any notice of
appeal must be filed within 10 days of judgment being entered in your
case.

* To be omitted if there is no waiver of appeal in the plea agreement.

Should this language or similar language be added to Rule 32(c)(5) in conjunction with the
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proposed amendment to Rule 11(c)?

IV. Under Rule 32(c)(5) the Judge is required to notify the defendant of any right to appeal the
sentence. If the Judge fails to provide this advice, the defendant is merely not advised, but not
affirmatively misled into believing that there is no right to appeal or collaterally attack his/her
sentence.

Under the proposed amendment to Rule 11(c), the Judge will be acting affirmatively to
"validate" a defendant’s waiver of the right to appeal or collaterally attack the sentence, by
putting the waiver provision on the record and then questioning the defendant to assure for the
record that he understands the waiver, Thus, the Judge will be transformed from the neutral actor
in Rule 32 to an affirmative actor in Rule 11 with regard to informing the defendant in that he
is giving up any right to appeal or collaterally attack his sentence. This is a dramatic role
change. Is this a legally appropriate role for the Judge?

V. I am sure that the Committee is aware of the multitude of decisions by the U.S. Courts of
Appeals reversing district court sentences because of improper application of the Sentencing
Guidelines. The proposed waiver provision will reduce the number of appeals from incorrect
guideline sentences, thereby shielding sentencing errors, and condoning disparate sentencing.
This will significantly undercut the Congressional purpose in enacting the Federal Sentencing
Guidelines, and significantly impede the Sentencing Commission’s duty to collect and study
sentencing decisions to enable the Committee to monitor, revise, and correct the Guidelines.

For all the above reasons, I urge that the Committee provide for further study of this
proposed Rule 11(c) amendment, its relationship to Rule 32, its constitutional validity, and its
impact on the federal Sentencing Guideline system.

Sincerely,

o Q B

Paul D. Borman
United States District Judge

cc: John Rabiej, Chief of Rules Committee Office
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October 3, 1996

MEMORANDUM
To: Honorable B. Waugh Crigler
From:  Honorable Robert B. Collings

Subj: Proposed Revision -
Rule 40(a), Fed.R.Crim.P.

Referencing our discussion this date, I certainly think it is
a good 1dea to amend Rule 40(a), Fed.R.Crim P, to require that
a person arrested in a district other than the district of offense be
brought before the nearest available magistrate judge if the
nearest available magistrate judge is in an adjacent district.

As I indicated, my proposal deals with a shightly different
problem - that is, when the district of offense 1s an adjacent
district but the nearest available magistrate judge is in the district
of arrest.

For example, suppose the district of offense is Eastern
Pennsylvania at Philadelphia and the arrest occurs in the District
of New Jersey at Camden - right across the bridge from
Philadelphia. The nearest available magistrate judge is in
Camden, but it would be far more efficient to bring the
defendant directly before the magistrate judge in Philadelphia
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where the charge is pending. Under the current version of the
rule, or under an amendment which would allow the defendant
to be taken before the nearest available magistrate judge if that
nearest available magistrate judge is in an adjacent district, the
defendant could not be brought before the nearest available
magistrate judge because that magistrate judge is in Camden.

There are many other geographical sites which are very
close yet this problem arises. Examples would be (1) arrests in
the District of Columbia where the charge originates in
Alexandria, Virginia; (2) arrests in Manhattan where the charge
originates in Newark; (3) arrests in Manhattan (S.D.N.Y.) where
the charge originates in Brooklyn (E.D.N.Y.); (4) arrests in East
St. Louis (S.D. 1l11.) where charge originates across the river in
St. Louis (E.D. Mo.); (5) arrests in Council Bluffs (S.D. Iowa)
where the charge originates across the river in Omaha (D. Neb.).
I daresay that it would be almost just as quick in these instances
to take the defendant directly to the district of offense.

My proposal would go a bit further and allow the defendant
to be brought before a magistrate judge in the district of offense
if the nearest magistrate judge in the district of offense is within
100 miles of the place of arrest. But I am not wed to the 100
mile figure. Maybe 50 miles or 30 miles would be better. It
just seems to me that there comes a point in which the nearest
available magistrate judge in the district of offense is so close
that it makes eminent sense to take the defendant before that
magistrate judge rather than to one
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slightly nearer in the district of arrest. Where to draw the line
is a matter of judgment, but I think that the Rules Committee
should at least recognize that in certain instances, the nearest
available magistrate judge in the district of arrest can be
bypassed when the nearest available magistrate judge in the
district of offense is close by.

My proposal is that Rule 40(a) be amended to make the
current Rule 40(a), with a minor addition, Rule 40(a)(1) and that
a subsection (2) be added as follows:

(a)(1) Appearance Before a Federal
Magistrate Judge in the District of Amrest
or_an Adjacent District 1If a person is
arrested in a district other than that in which
the offense is alleged to have been
committed, that person shall be taken before
the nearest available federal magistrate
judge in the district of armrest or an
adjacent district [Rule then continues as
currently stated]

(a)(2) AHlemative Procedure when
the Place of Arrest is Miles or Less
from the Nearest Federal Magistrate
Judge in the District in which the Crime
is Alleged to have been Committed.
Except for an amest upon a wamant
issued upon a complaint charging a
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U.S.C. § 1073, if a person is arrested in
a district other than that in which the
offense is alleged to have been
committed and the place of arrest is
miles or less from the nearest federal
magistrate judge in the district in which
the crime is alleged to have been
committed and an appearance before the
federal magistrate judge in the district in
which the crime is alleged to have been
committed is able to be scheduled on the
day on which the arrest took place or on
the day after the arrest took place if the
arrest is made after normal business
hours, the person may be transported to
the district in which the crime is alleged
to have been committed for an
appearance before the nearest federal
magistrate judge in that district without
the necessity of an appearance before a
federal magistrate judge in the district of
arrest or an adjacent district Thereafter,
the federal magistrate judge in the district
in which the crime is alleged to have
been committed shall proceed in
accordance with Rules 5 and 5.1.

p. 5 of B

The Committee could decide the number of miles and fill
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As I say, I think that such a rule would save considerable
judicial time and expense as well as expenses to the federal law
enforcement agents and the defenders. It would also work to the
advantage of the defendant whose roots are more often in the
district in which the crime is alleged to have been committed
than in the district of arrest. In my experience, more often than
not, the delay attributable to removal proceedings works to the
defendant's disadvantage.

The provision about not permitting the alternate procedure
to be used if the defendant cannot be seen by the federal
magistrate judge on the day of arrest or the day after arrest if the
arrest occurs after normal business hours is to ensure that the
defendant will appear before the federal magistrate judge in the
district of origin within relatively the same time he would appear
before a federal magistrate judge in the district of arrest.

I hope this is helpful. Please call (617-223-9228) if you
have any questions. Good luck, and enjoy your meeting. Hope
it's in a nice place.

Copy to:
Peter G. McCabe, Esquire
Bret Saxe, Esquire
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COMMITTEE ON RULES OF PRAGTICE AND PROCEDURE

%g j Y, 7// OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ALICEMARIE H. STOTLER ‘ CHAIRS OF ADVISORY COMMITTEES
CHAR
JAMES K. LOGAN
PETER S, McCABE APPELL ATE RULES
SECRETARY PAUL MANNES
BARKARUPYCY RULES

PATRICK E. HIEGINBOTHAM

. CIVIL RULES
MEMO TO: Members, Criminal Rules Advisery Committee e
D. LOWELL JENSEN
CRIMINAL RULES
FROM:; Professor Dave Schlueter, Reporter RALPH K. WINTER, JR.
EVIDENCE HMLESII
RE: Additional Materials for October Meeting

- DATE: 10-1-96

Attached are additional materials which may assist you in preparing for the
upcoming meeting in Qregon;

1 Judge Jensen’s suggested changes to Rule 11 (3 pages)

2. Letter (9-16-96) from Judge Marovich w/attached letters re
proposed changes to Rule 11 (6 pages)

3. Letter (8-30-96) from Judge Dowd re sample pretrial agreements.
I will make 4 or 5 copies of this material (approximately 75 pages) and
have it available at meeting. (1 page).

4, Letter (9-12-96) from Judge Dowd re Hyde decision and Leake
decision re possible problem with motions to suppress vis a vis disclosure
of government witnesses. (2 pages).

5 Memo (9-30-96) from John Rabiej re possible amendment to Rule

- 26 to conform to Civil Rule 43, (1 page)
6. Revised Draft of Proposed Rule 32.2, incorporating suggested style
changes submitted by Bryan Garner, infra. (3 pages)

7. Bryan Garner’s suggested style changes to Proposed Rule 32.2. {6
pages).
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244
{11) {c) (5}

Anmend
121 ({E} (1) {B)

11(E}{1) ()

FROM TO S12022731826199098 P.G3

1)

the terme and consequences of any provision
waiving the right to appeal or collaterally

attack the sentence.

to read

Makxe z recommendation, or agree not te oppose
the defendant's request, for a particular sentence
or sentencing range, or that a particular sentencing
quideline, sentencing offense characteristic, sen-
tenoing departure, or policy statement is applicable
to the case, with the understanding that such recom-

wendation or request is not binding on the court: ox

to read

agree that a specific sentence or sentencing range
is the appropriate disposition of the case, or that
a particular sentencing guideline, sentencing
offense characteristic, sentencing departure, or
policy statement is applicable to the case, with
the understanding thast the plea agreement shall be
binding on the Court if it is accepted by the Court.
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Anend
11(E} {2} %o

FROM T0 912022731926199098  P.B4

(2}

read

{2} Notice of such agreement. If a plea agreement
has been reached by the parties, the court shall, on
the record, regquire the disclosure of the agreepent
in open vourt or, on a showing of good eause, in
camera at the time the plea is offered.

(a} If the agreement is of the type specified in
subdivision (E)(1)(A) or (E)(1){C), the court may
reject the agreement, or may accept the plea of the
defendant and defer acceptance of the disposition
provided for in the plea agreesent until after it
has considered the presentence report. The court
shall advise the defendant that if the court accepts
the plea agreement the defendant has ne right to
withdraw the plea.

(] szame language as 11(E) (1) (B)

Amend 11(BE) (3} to read

{3) Acceptance of a plea agresment. If the court
accepts the disposition provided for under a

plea agreement of the type specified in subdivision
11(E) {3} {a) ar 11(E) (1}{C), the court shall

infora c....
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S

{4) Rejmction of a plea agreement. If the court

Amand 11(E) (4) to raad

doez not accept the disposition provided for under a
plea agresment of the type specified in subdivision
11{E) (1) {A) or 11{B)(1}{), the wvourt shall, on the

record, inform the parties .....

Another pogsibility

Anend suldivision 11(E) {2} (a)
(2} If the agreement is of the type specified in
subdivision 11(C) (1) (A} or 11(R}(1){C)} the court may
reject the agreement, or, if the court is satisfied
that (i) the agreed sentence is within the appli~
cable guideline raﬁge, or, (ii) that the agreed
sentence departs from the applicable guideline range
for justifiable xeasons, the court may accept the

plea and defer acceptance of the disposition .....

TOTAEL P.Bg
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Unitod Rates District Gowurt
879 JSouahs Dharornr Stess
Ghicgo; Flinois 60604

September 16, 19%6

By.Facaimije

Prefassor David A. schlueter

St, Mary’s University School of Law
ona Canino Santa Marla

San Antonio, Texas 78384

Dear David:

Upott my return from & Prisonsr Rights Seminar in St. Louils, I
found final responses from Roger, Henry, and Kate. I know your
2Agenda Book has been printed since I have a copy, buat T thought I

would forward the responses ta you anyway with copies to Judge
Janseh.

I guess ny conclusion would be that the subcosmittee
recommends changas to Rule 1i(ej {1} (B) and {e){1)(C) a= suggested
by Roger Pauley and Mary Harkenrider. This should cure the U.8. v,
Harris problem.

¥ate, Henry, -and I agreas that the comuittee should consider in
depth whether any further changes should he made given the
realities of plea bargaining under the Guidelines. I agree with
Henry that we should look to a geal that can inorease a lawyer'sa
abillty to more reliably predict tha congaeguences of a guilty plea.
Eoger finds some discomfort in a mure comprehensive examination of

Ruie 11. These are points of view for tha Committee, a5 a whole,
to consider.

I look forward to seeing you all in Oregon.

Best regards, o
/ B YA

e M. Marovich

United states District Judge
win

c\Panley
Martin
stith
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Office of the Federgl Puble Defender

Mididle District of Tepnesses
7D Kroadway, Sabe 209
Narhvitic, Tennssren 37203-2805

m Mardn Toge N SIS ITRIMT
ity Defensr FAX KISETE-5265

Oome 2

=
Curpl . diper September 5, 1986

The Honorabla George M. Maravich
United States Diskrict Judge

United States Distict Court
Northam Disbiet of illincis

248 South Dearbom Birest
Chicgge, 1L 60804

RE- Rula 11, B, Subcommities
Dear Judge Meravish:

Since my tast jetter to yous on This fopic, { salicited input from other dafenders and
have ngencrzsidammﬁaéhadc. Whita | ave not yet had the timz 1o go threugh e
rasponees carefully eiher i articulste & defendar pasition of to tormulate any speciiic

exguences of a guity plea vis-a-ia ayiat This fusiration ia Increascd Decakig of the
??u;mg of wnmmﬁg is usually involved and bacsuse a santuticing guidefing sysiem
sught o offer a higher degres of predictabliily than is seen in a larga number of disiriets
around the country. A

We can all articutate 3 nuriber of factors contrituting i & defonse lawyer's nablity
1o provide rellable information to a defendant in deciding whether or not to plead guilty.
Marny of these factors are beyond the jurisdiotion of & fules commities. However, if s0me
modification of the existing rules can inease & lawyer's avility o provide reliable
predictions to » cliart about the consequances of a guilty plea, # seems like a worlhwhile
goal.

1 will make every effort 1o syrthesize N comments | pot fom the athar defenders
it same meaningfiul pressntation that can ba distributed to the other ;nanﬂ&srs of our
Subcorirites or o the endire Cammitige in atvanca of the October mesting. 1would like
1o sas our Subcominitcs or some olher subbommittee or the Commitiza as a whole

vt o0 B b cslioRce of cinisl for bis dgfmsd® Coviiiafian of tha Ohiied Stadew, pusendment b2 4

10 91202273182619968908  P.87Y
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The Hanorebie George M. Marovich

Page 2

Seplember 5, 180%

eontirue 1o look at these imeues which | ihink moans that 1 soncur with what you propoasd
to report ta the Commities awhole.

Sincaroly youns,

Menry A Madtin

HMédm

Via Fax

R A, Pauley, Ean.
i Fmssm' Kote Siith
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Yale Law School

EATE STITH
Prejesiora) lan

BY FAX September 6, 1996

Hon. George M. Marovich

United States District Court
214 South Dearbon Street

Chicago, 1L §3604

Dear Judge Marovick:

1join with Roger and Mary Frances in hoping that our subcominittee report will sapport

the proposed changes to Rele 11(eX{1 KB} and (6){INC). These changes (inciuding the change

proposed in the letter from Roger and Mary Frances dated September 5) do avaid the ambiguity
that led to United States v, Haeris, 70 F.34 1001 (8th Cir. 1995).

1 also agree with Henry that we (or another subcommittes) should consider in some depth

whether the Roles should be fusther amended jo take account of tha changed vaturs of ples-

bargaining and sentetcing in the Guidelines era.

o Henry &, Muartin, Esq.
Federal Public Defender

Mary Frances Harkenrider, Esq.
Roger Paukey, Esq.
[1.S. Department of Fustice

P.0. RO% L8215, FEW RAVEN, CaxnRCTICLE 06520-Bary « TELEPHUNE
' CORKIER ANUKEES 127 walh STREET. NEW HAYEM,

3 43:-4:33 . PACEIWINLE 20% £33274248

coNNKs fIenT phsTt

TOTAL P22

P.B3
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Crimingl Division

U.S.Ikpyﬂnmntuﬂ!uﬂhm
Wizkingeon, .G, 20530

Septembax 5, 1956

Honorable Georga Marovich
United States Dietrict Judge
United States District Gourt
219 Scuth Dearborn Street
Chicago, Illinoia 60604

Dear Judge Marovich;

In responee to your letter of September 4, 1996, we also
wGuld hope that the Subcommitese report would express support
for the Rule 1l{e) {1} {C) amendment we suggested {(and in that
recard, we have no cobiedtion to the conforming amendment to
Rule 11 (e} {1) (B) suggested by Professor 8tith). 'To further
embellish our original pruposal, we recosmend - for purpossa of
parallelism and to underscore the difference between an (=}

{1} (B) agreement and an (e) (1) () agreement -~ that (e) (1) {C}
should end with the clause "with the undergtanding that rhe
agreement shall be binding on the court if the plea is accepted™
(in contradistinction to (e) {1) (B) which enda with a seimilar
clause save for the inclusion of "not" after *ghall*, Thug,
Rule 11{e) (1) (€} would read:

"{C} agres that a ppacific or genkencipg range is
the appropriate digpasit;an of the case, gr that =

ine, sentencing factor,..on
o gt = B i : ; = 3 =z

understanding thgg“ggg“gggggmgng shall be binding on
Lthe couvt if rhe viea fo accepred, (Proposed new

matter underlined).

Az Professor Btith noted in her letter, this
awendment would not confer any additionsl power on the
parties as compared to the court, since judges remain
Tree tg reject an (e} (1] () agrezment for avy reason,
ox evan without stating a xeason.

&s to the notion of a more comprehensgive examinstion of
Rule 11, we are somewhat unsasy about whak this might entail. we
cextainly have no problem with looking &t any other amendments to
address the issues raised by United Stateg v. _Harrig, 70 ¥.3d
1001 {(a8th Cir, 1595) (the amenduent we have proposed, however,
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2

indirectly addresses Harris by implying that only an
2 {e} {1

:grg;ment iz hinding on the court}), hug would m%-.' want t’;c(. ;;;3: on
fu“h:rcggeept of av overall review of Rule 11 without some
Chrcher i e: of pereeived speeific problem areas. To the extent
the & lmmittee, and the c::mmitte?. can identify and provide
ariaenﬂa g: ons for regurring and important problems that have
forwardu;ro;p?ﬁre ':r iléh;?tw::lgtgarefgi that ?uﬂh amendments move

[} ALL L Y -
alized and amcrphous axami!:atianngf tie ;gg.et-:s °f @ mare gener

Sincarely,

oA st

es Harkenrider

¢C: Henry Martin, Esg,
Professor Kate Smith
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Hnited Shutes Disteict Conwrt

Northern Bistrict of Bhia
Hniter Btates Courthouse

2 Bouth FHain St
Akren, @hiv 41508
Bavid T, Dotad, Jr.
Fhudge
Fedg September 30, 1996

Professor David A, Schlueter
St. Mary’s University

Sc¢hool of Law

The Raba Law Faculty Building
San Antonio, Texas 78228-8603

Dear Professor,

Consistent with our phone conversation of this morning, I am sending you
by Federal Express a copy with the attachments of the letter [ sent to Judge Davis
on September 27 which sets forth numerous guilty plea agreements that had been
presented to me.

Fossibly this data will be of some assistance as the committes discusses
Criminal Rule 11(e) and, in particular, the proposed amendment suggested by the
Department of Justice in its July 29, 1996 letter to Judge Marovich and as
supplemented by the Septermnber 5, 1996 letter from the Justice Department.

I look forward to seeing you in Oregon.

Yours very truly,

David D. Dowd, Jr.
U.S. District Judge

DDD:gh
Enc.
ce: Judge D. Lowell Jensen
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Hnitetr States Bistrict Court

Northerrr Blistriet of Bhio
Hrited States Lourthuuse

2 South Hain Bt
Rkeon, Ohio 1308

8. Lotad, Jr.
September 12, 1996

Previously sent by FAX

Professor David A. Schlueter
Professor of Law

St. Mary’s University School of Law
San Antonio, Texas 78228-8603

In Re: United States v. Leake
1996 WL, 506434
__F3d__

Dear Professor: ;
Attached is the full text of the opinion in the above described case released on
September 9, 1996. This case deals with procedural issues relating to defense motions based

upon “fruit of the poisonous tree” issues.

At page 21 of the attached text of the opinion, there begins a discussion of “disposition
upon remand.” In that discussion the decision points out, as indicated in footnote 23, that the
Federal Rules of Criminal Procedure fail to provide a clear roadmap for resolutions of motions to
suppress evidence when challenged as “friit of the poisonous tree” where the government refuses
to disclose, prior to trial, the identity of its witnesses,

You will see that our cowrt punted on that issue other than to instruct the district court that
it was not to entertain a subsequent hearing pretrial on “fruit of the poisonous tree” issues.

I suspect that the issue that arose in the Leake case is rare. However, it may be a proper
subject for our committee to examine.

Additionally, I recently stmnbled on to the decision of the Ninth Circuit in United States
v. Hyde, 82 F.3d 319 (9th Cir. 1996) that gives me some concern. The Hyde opinion was
amended on July 29, 1996 by modxfymg the secand foomote L 1996 WL 457179
Subsequently, a district court in California in Unite ates of Ame 06
WL 420111 (S.D. Cal.) held that the Hyde declsmn was lumted to guilty pleas taken under the

13
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Prafessor David A. Schienter
September 12, 1996
Page Two

provisions of Fed. R.Crim. P. 11{e)(1)(A) or (C) and did not apply to a plea agreement with a
non-binding recommendation under Rule 11{(e)(1XB). The Hyde decision declares that a
defendant may withdraw a guilty plea for any reason prior to the district court gecepting the
written plea agreement. Normally it has been my observation that district court judges delay a
formal acceptance of the written plea agreement until the time of sentencing. Under the
teachings of Hyde, if it is to have univeral application, the taking of guilty pleas has entered a
new and somewhat uncertain area.

It may be that the agenda is already set for the October meeting, If not, you may wish to
at least bring the Leake opinion and the Hyvde opinion to the attention of the comrmittee.

Yours very truly,

United States District Judge
DDD:sme
Enc.

¢¢ w/enc.: | Judge D. Lowell Jensen, N.D. California

14
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LHCORIDAS RALPH MECHLAM ADMINISTRATIVE OFFICE OF T1IE

o
i UNITED $TATES COURIS HOHN & RABIE)
CLARENCE A, LFF, R ) 1 .Chﬁf
Assoriake Divector WASHINGTON, $3¢4) 20544 Pedes Cotswmities Suppart Office
Seprember 30, 1996

MEMORANDUM TGO JUDGE D. LOWELL JENSEN
SURIECT: Proposed Change to Criminal Rule 26

Amendments to Civil Rale 43 take effect on Becetmber 1, 1996, which delete
ihe requirernent for testimony t be taken “erally” in open couri. The amendments
are intended to allow testimony to be given in opon court by other means if the
witness is unable to commnnnicate orally. Writing or sign language are common

. examples. A provision has also been added to allow for the presentation of
testimony by contemporanecusness transmission from a different location in
compellitig circumastances.

While reviewing the amendments, Judge Stotler noticed that Criminal Rule
26 has a similar provision that requires testimony to be “taken orally in open cowt.”
Tt may be that “oral” testimaony is necassary in criminal cases, but cither way, she
requests that your comumittee consider amending Ruole 26 consistent with the
amendments to Civil Rule 43.

Thank you for your consideration.
7Rk EA:
Jobm K. Rabiej

ce:  Honorable Alicernarie H. Stofler
Professor David A, Schiveter

——e

Trrm—— i

A TRADITHON OF SERVICE TO THU FILERAL }UD!&'.!ARY“

TOTAL P. 15




Sy

b



10-Bl-1996 B82:34FM  FROM ' TO S12822731826199850

10

11

12

13

14

13

16

17

12

19

21

22

23

24

Advisory Commitice on Rules of Criminal Procedure 1
Rule 32.2

10-1-96 Drafi (Including Siyie Changes)

32,2 Criminal Forfeiture

(a) INDICTMENT AND INFORMATION. No judgment of forfeiture may
be entered in a criminal proceeding unless the indictment or the information alfeges
that the defendant or defendants have an interest in property that is subject to
statutory forfeiture.

(b)) HEARING AND ENTRY OF PFRELIMINARY ORDER OF
FORFEITURE AFTER VERDICT. Within 10 days of entering a verdict of guilty
or accepting a plea of guilty or nole contendere on any count in the indictment or
information for which criminal forfeiture is alleged, the court must conduct a
hearing solely to determine what property is subject to forfeiture. If the court finds
that propertty is subject to forfeiture, it must enter a preliminary order directing the
forfeiture of whatever interest each defendant may have in the property, without
determining what that interest may be. A determination of the extent of each
defendant's interest in the property [will be] [is] deferred until any third party
claiming an interest in the property has petitioned the court [pursuant to statute]
for congideration of the claim. If no such petition is timely filed, the property is
forfeited in its entirety.

(c) PRELIMINARY ORDER OF FORFEITURE. If the court orders &
preliminary order of forfeiture, the order must authorize the Attorney General to
seize the property subject to forfeiture, to conduct whatever discovery the court
considers helpfill in identifying , locating and disposing of the property, and to
commence proceedings comsistent with any statutory requirements and third
parties’ rights. At the time of sentencing, the order of forfeiture becomef final as

to the defendant and must be made a part of the sentence and included in the

P.B3
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10-1-26 Draft (Inctuding Style Changes)

judgment. The court may include in the order of forfeiture whatever conditions
are reasonably necessary to preserve the property value pending any appeal.

(d) ANCILLARY PROCEEDINGS. (1} If, as prescribed by statute, a third
party files a petition asserting an interest in the forfeited property, the court must
conduct an ancillary proceeding. In that proceeding, the court may entertain a
motion to dismiss the petition for lack of standing, for failure to state a ¢laim upon
which relief could be granted under this section, or for any other ground. For
purposes of the motion, all facts set forth in the petition must be assumed to be
true.

(2) If a motion referred to in paragraph (1) is denied, or if no such motion is
made, the court may permit the parties to conduet discovery in accordance with
the Federal Rules of Civil Procedure to the extent that the court determines such
discovery 1o be necessary or desirable to resolve factual issues before conducting
an evidentiary hearing. At the conclusion of this discovery, either party may seek
to have the court dispose of the petition on a2 motion for summary judgment in the
manner described in Rule 56 of the Federal Rules of Civil Procedure.

{(3) At the conclusion of the ancillary proceeding, the court must enter a final
order of forfeiture amending the preliminary order as necessary if any third-party
petition is granted.

(4) If multiple petitions are filed in the same case, an order dismissing or
granting fewer than all of the petitions is not appealable until all petitions are
resolved, unless the court determines that there is no just reason for delay and

directs the entry of final judgment with respect to one or more but fewer than all of

the petitions.

F.84
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Advisory Committee on Rules of Criminal Procedure 3
Rule 32,2
10-1-96 Draft (Inclnding Style Changes)

49 (¢) STAY OF FORFEITURE PENDING APPEAL. If the defendant
50  appeals from the conviction or order of forfeiture, the court may stay the order of
st forfeiture upon terms that the court finds appropriate to ensure that the property
52  remains available in case the conviction or order of forfeiture is vacated. But the
53 stay must not delay the conduct of the ancillary proceeding or the determination of
54  the rights or interests of any third party. 1f the defendant's appeal is still pending
55 when the court determines that the order of forfetture must be amended to
56  recognize a third party’s interest in the property, the court must amend the order
57 of forfeiture but must refrain from directing the transfer of any property or interest
j 58 to the third party until the defendant's appeal is final, unless the defendant, in
‘ 59 writing, consents to the trangfer of the property or interest to the third party,
' 60 (f) SUBSTITUTE PROPERTY. If the applicable forfeiture statute
61 authorizes the forfeiture of substitute property, the court may at any time entertain
; 62 a motion by the government to order forfeiture of substitate property. If the
63  government makes the requisite showing, the court must enter an order forfeiting
64  the substitute property or must amend an existing preliminary or final order to

65  include that property.

Rules 7(c)(2), 31(e), and 32(d)2) are repealed and replaced by the following new
rule. Rule 38(e) is amended by striking "3554," and by striking "Criminal

| Forfeiture” in the heading:
|
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Chair and Members of the Committee on Criminal Law
Page 28 ‘

the defendant is properly advised on any waiver that is part of the agreement. The DOJ
memo advises prosecutors to be sure the record reflects that the defendant knowingly and
voluntarily waived the right to appeal the sentence, and the memo recommends specific
wording for the plea agreement in this regard. However, it notes that some courts have held
it is not necessarily enough to rely on the written plea agreement, and some sentences have
been reversed where the sentencing court failed to explicitly advise the defendant of the

existence of an appeal waiver in the plea agreement.”!

Clearly the best practice regarding appeal waivers would be for the court receiving a
plea to specifically and orally advise the defendant of any waiver in the plea agreement
during the plea colloquy. Such an advisement ensures mutual understanding between the
parties of the scope of the waiver, and determines if the defendant knowingly and
voluntarily consents to the waiver. This practice simultaneously protects the interests of
both parties, provides adequate advisement to the defendant, and generates a thorough and
complete record, which will withstand subsequent challenges. Misunderstandings and
resulting appeals (or even reversals) result when the record is ambiguous or vague.

A change to Rule 11, Federal Rules of Criminal Procedure (F.R.Cr.P.), is needed in
order to ensure careful advisement of waivers in all cases. Such a change would alert the
court and the parties to the importance of the issue. It is therefore proposed that the
Committee recommend that the Rules Committee propose a change to Rule 11, F.R.Cr.P.,
which would add a new subsection (6) under Rule 11(c): - L

(c) Advice to Defendant. Before accepting a plea of guilty or nolo
contendere, the court must address the defendant personally in open court and
inform the defendant of, and determine that the defendant understands, the

following: -

This provision, like the o
procedure for giving such advice, but instead allows the court flexibility in the manner it
chooses to advise the defendant.$ This is, for example, the approach the current Rule 11

5! See, e.g., United States v. Attar, 38 F.3d 727, 732 (4th Cir. 1994), cert denied, 115 S.Ct. 1957

(1995); United States v. Bushert, 997 F.2d 1343 (11th Cir. 1993), cert. denied, 115 S.Ct. 652 (1994); and '

discussion at p. 5 of DOJ memorandum.

52 See, United States v. DeFusco, 949 F.2d 114, 116 (4th Cir. 1991), cert denied, 503 U.S. 997
(1992) ("In reviewing the adequacy of compliance with Rule 11, this Court should accord deference to the
trial court’s decision as to how best to conduct the mandated colloquy with the defendant.”)

sections of the Rule, does not prescribe.'a particular - - .'
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Rules 7i=) (2}, 31(el, and 32(d){2) are repealed and replaced by
the following new Rule. Rule 38{e) is amended by striking

"3554, " and by striking "Criminal-Forfeiture® in the heading:

32.2 Criminal Porfelture
(a} Indictment and Infarmation. No judgment of forfeiture
may be entered in 2 criminal proccading unless the indictwent o
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preliminary order of forfeiture
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factual issues pefore condusting an evidentiary hearing. At the
gonelivgion of w.:zg&iscaﬁry, gither party may sesk tc have the
court digpose of the petivicr on a motisn for summary judgment in
rhe manner deecribed in Rule 55 of ths Federal Ruleg of Civil
Frocadurs

{3) At the conclusion of the anciliary procezding, the court
s&é’m’g% anter a final order of forfeitura amending the preliminary
order as negessary if any third-party petition is granted.
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October 3, 1996

MEMORANDUM
To: Honorable B. Waugh Crigler
From: Honorable Robert B. Collings

Subj: Proposed Revision -
Rule 40(a), Fed.R.Crim.P.

Referencing our discussion this date, I certainly think it is
a good idea to amend Rule 40(a), Fed R.Crim.P., to require that
a person arrested in a district other than the district of offense be
brought before the nearest available magistrate judge if the
nearest available magistrate judge is in an adjacent district.

As I indicated, my proposal deals with a slightly different
problem - that is, when the district of offense is an adjacent
district but the nearest available magistrate judge is in the district
of arrest.

For example, suppose the district of offense is Eastern
Pennsylvania at Philadelphia and the arrest occurs in the District
of New Jersey at Camden - right across the bridge from
Philadelphia. The nearest available magistrate judge is in
Camden, but it would be far more efficient to bring the
defendant directly before the magistrate judge in Philadelphia
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where the charge is pending. Under the current version of the
rule, or under an amendment which would allow the defendant
to be taken before the nearest available magistrate judge if that
nearest available magistrate judge is in an adjacent district, the
defendant could not be brought before the nearest available
magistrate judge because that magistrate judge is in Camden.

There are many other geographical sites which are very
close yet this problem arises. Examples would be (1) arrests in
the District of Columbia where the charge originates in
Alexandna, Virginia; (2) arrests in Manhattan where the charge
originates in Newark; (3) arrests in Manhattan (S.D.N.Y.) where
the charge originates in Brooklyn (E.D.N.Y); (4) arrests in East
St. Louis (S.D. I11.) where charge originates across the river in
St. Louis (E.D. Mo.); (5) arrests in Council Bluffs (S.D. Iowa)
where the charge originates across the river in Omaha (D. Neb.).
I daresay that it would be almost just as quick in these instances
to take the defendant directly to the district of offense.

My proposal would go a bit further and allow the defendant
to be brought before a magistrate judge in the district of offense
if the nearest magistrate judge in the district of offense is within
100 miles of the place of arrest. But I am not wed to the 100
mile figure. Maybe 50 miles or 30 miles would be better. It
just seems to me that there comes a point in which the nearest
available magistrate judge in the district of offense is so close
that it makes eminent sense to take the defendant before that
magistrate judge rather than to one
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slightly nearer in the district of arrest. Where to draw the line
is a matter of judgment, but I think that the Rules Committee
should at least recognize that in certain instances, the nearest
available magistrate judge in the district of arrest can be
bypassed when the nearest available magistrate Judge in the
district of offense is close by.

My proposal is that Rule 40(a) be amended to make the
current Rule 40(a), with a minor addition, Rule 40(a)(1) and that
a subsection (2) be added as follows:

(a)(1) Appearance Before a Federal
Magistrate Judge in the District of Amrest

or an Adjacent District If a person is
arrested in a district other than that in which
the offense is alleged to have been
committed, that person shall be taken before
the nearest available federal magistrate
judge in the district of arrest or an
adjacent district. [Rule then continues as
currently stated]

(a)(2) Altemative Procedure when
the Place of Arrest is Miles or Less
from the Nearest Federal Magistrate
Judge in the District in which the Crime
is Alleged to have been Committed.
Except for an amest upon a warrant
issued upon a complaint charging a
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U.S.C. § 1073, if a person is arrested in
a district other than that in which the
offense is alleged to have been
committed and the place of arrest is
miles or less from the nearest federal
magistrate judge in the district in which
the crime is alleged to have been
committed and an appearance before the
federal magistrate judge in the district in
which the crime is alleged to have been
committed is able to be scheduled on the
day on which the arrest took place or on
the day after the arrest took place if the
amrest is made after normal business
hours, the person may be transported fo
the district in which the crime is alleged
to have been committed for an
appearance before the nearest federal
magistrate judge in that district without
the necessity of an appearance before a
federal magistrate judge in the district of
arrest or an adjacent district. Thereafter,
the federal magistrate judge in the district
in which the crime is alleged to have
been committed shall proceed in
accordance with Rules 5 and 5.1.

p. 5 of B

The Committee could decide the number of miles and fill
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As I say, I think that such a rule would save considerable
judicial time and expense as well as expenses to the federal law
- enforcement agents and the defenders. It would also work to the
advantage of the defendant whose roots are more often in the
district in which the crime is alleged to have been committed
than in the district of arrest. In my experience, more often than
not, the delay attributable to removal proceedings works to the
defendant's disadvantage.

The provision about not permitting the alternate procedure
to be used if the defendant cannot be seen by the federal
magistrate judge on the day of arrest or the day after arrest if the
arrest occurs after normal business hours is to ensure that the
defendant will appear before the federal magistrate judge in the
district of origin within relatively the same time he would appear
before a federal magistrate judge in the district of arrest.

I hope this is helpful. Please call (617-223-9228) if you
have any questions. Good luck, and enjoy your meeting. Hope
it's in a nice place.

Copy to:
Peter G. McCabe, Esquire
Bret Saxe, Esquire
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Rule 32.2 Criminal Forfeiture

(a) Indictment and Information. No judgment of forfeiture may
be entered in a criminal proceeding unless the indictment or the
information shatt alleges that-the a defendant er-defendants-have has an
interest in property that is subject to statutory forfeiture imaccordance-with
the-applicable-statute.

(b) Hearing and-entry-of-prefiminary orderof forfeiture After

Verdict and Third-Party Claim. Within 10 days of the-entry-of entering

a verdict of guilty or the-acceptanceof accepting a plea of guilty or nolo

contendere as-to on any count in the indictment or the information for
which alleges erimimat statutory forfeiture is-afteged, the court sha#t must
conduct a hearing solely to determine what property is subject to

forfeiture.

offense—Yponfinding If the court finds that property is thus subject to

forfeiture, thecourt-shatt it must enter a preliminary order directing the
forfeiture of whatever interest each a defendant may have in the property,
without determining what that interest may be. A determination of the
extent of each defendant’s interest in the property shatt is to be deferred
until any third party claiming an interest in the property has petitioned the

court pursuantto-statute-for-considerationof _to consider the claim. If no






21

22

23

24

25

26

27

28

29

30

31

32

33

34

35

36

37

38

39

40

such petition is timely filed, the property shaltbe is forfeited in its entirety.
(c) Preliminary Order of Forfeiture. FTheentryof If the court

enters a preliminary order of forfeiture, shalt the order must authorize the

Attorney General to seize the property subject to forfeiture, to conduct

such whatever discovery and the court may-deem considers helpful in

identifying or locating

disposition-of- the property, and to commence proceedings consistent with
any statutory requirements pertaining to ancillary hearings and the third
party rights-of-third-parties. At the-time-of sentencing, the order of
forfeiture shalt becomes final as to the defendant; and shalt must be made
a part of the sentence and included in the judgment. The court may
include in the order of forfeiture such whatever conditions asmay are
reasonably be necessary to preserve the property’s value of—theproperty
pending any appeal.

(d) Ancillary Proceedings. (1) If, in-accordance-with-the

appticable as prescribed by statute, and a third party files a petition

asserting an interest in-the-forfeited property subject to forfeiture, the court
shatt must conduct an ancillary proceeding. In such that proceeding, the
court may, entertaina on motion, to dismiss the petition for lack of

standing, for failure to state a claim upon which relief could be granted
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utrder-thissection, or for any other ground reason.—For-thepurposesof

In ruling on the motion, the court must assume as true all facts stated in

the petition.
(2) If a motionreferred-to-imrparagraph made under Rule 32.2

(d)(1) is denied, or if no such motion is made, the court may,—mits

discretion;- permit the parties to conduct discovery, in accordance with the
Federal Rules of Civil Procedure, to-the-extent that the court determines
such-discovery-to-be is necessary or desirable to resolve factual issues
before conducting holding an evidentiary hearing. At the conclusion of
such-discovery, either party may seek-to-have-the-court-disposeof-the

petitiomomramotion move for summary judgment on the petition in the

manner deseribed-in prescribed by Rule 56 of the Federal Rules of Civil
Procedure.

(3) At the conclusion of the ancillary proceeding, the court shait
must enter a final order of forfeiture amending the preliminary order as
necessary if any third-party petition is granted.

(4) Where If multiple petitions are filed in the same case, an order
dismissing or granting fewer than all of the petitions-shalt is not be

appealable until all petitions are resolved, unless the court determines that
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there is no just reason for delay and directs the entry of final judgment
with respect to one or more but fewer than all of the petitions.
(e) Stay of forfeiture Pending Appeal. If amappeatof the

defendant appeals from the conviction or order of forfeiture, istakenby

the-defendant the court may stay the order of forfeiture upon such terms as
that-the-courtfinds-appropriate-inrorder-to_will ensure that the property
remains available irthe-event in case the conviction or order of forfeiture
is vacated. Such But the stay;however;shatt must not delay the conduct
of the ancillary proceeding or the determination of the rights or interests of

any third party. If, while the defendant’s appeal is still pending, at-the

time the court determines that the order of forfeiture must be-amended-to

recognize-the a third party’s interest of-athird-party-in the property, the

court shalt must amend the order of forfeiture but must shattrefrainfrom

directing not, without the defendant’s written consent, direct the transfer

of any property or interest to the third party until the defendant’s appeal is

(f) Substitute Property. If the applicable forfeiture statute

authorizes the forfeiture of substitute property, the court may at any time

entertaina on the government’s motion bythe-government-to order
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fay

forfeiture of substitute property. and-uponthe If the government makes

the requisite showing, shatt the court must enter an order forfeiting such

the substituted property;- or shalt must amend an existing preliminary or

final order to include such that property.

Rule 11(c) Advice to Defendant.

seskskskskskok

(6) the terms and consequences of any provision waiving the right

to appeal or_to coltaterafty attack the sentence collaterally.

Rule 40. Commitment to Another District
(@)  Appearance Before a Federal Magistrate Judge.

(1) A person arrested in a district other than the district in which
the offense was allegedly committed must be taken without
unnecessary delay before the nearest federal magistrate
judge who is either in the district of arrest or in an adjacent

district.
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3)

The federal magistrate judge must conduct a Rule 5
proceeding and must also conduct a Rule 5.1 preliminary
examination to determine probable cause, unless an
indictment has been returned or an information has been
filed, or the person arrested elects to have a Rule 5.1
preliminary examination held in the district where the
prosecution is pending.

Upon finding that the person arrested is the same person
named in the indictment, information, or warrant the federal
magistrate judge must hold that person to answer in the
district where the prosecution is pending. If the person was
arrested without a warrant, the federal magistrate judge may
await the arrival of a warrant or certified copy of it, which

may be received by facsimile transmission.
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN
U. 8. COURTHOUSE
231 WEST LAFAYETTE BLVD.
DETROIT, MICHIGAN 48226
CHAMBERS OF 313 234-5120
PAUL D. BORMAN
UNITED STATES DISTRICT JUDQE October 3, 1996

" Judge D. Lowell Jensen, Chair
Committee on Criminal Rules
U.S. Courthouse
1301 Clay Street, 4th Floor
Oakland, CA 94612

Dear Judge Jensen:

I write concerning a matter on the agenda of the Criminal Rules Committee meeting on
October 7-8, 1996: Proposed Amendment to Rule 11(c) Re Waiver of Appeal Rights. The
proposed amendment would require the judge to establish on the record that the defendant
understands "the terms and consequences of any provision waiving the right to appeal or
collaterally attack the sentence." In essence, the Judge will be placing on the record of the plea
proceeding, language of the parties’ Rule 11 waiver provision, and then verifying that the
defendant understands it and accepts this waiver. In doing this, the Judge will be implicitly
vouching for the legality of this Rule 11 language, and informing the defendant that he or she
has lost the right to appeal or collaferally attack the sentence.

I proffer the following issues as matters deserving Committee consideration prior to
adoption of this proposed amendment.

A Judge’s expression of the terms of an appeal waiver, without more, leaves unresolved
several significant issues:

1. Does the fact that the defendant and the U.S. Attorney have agreed to insert waiver language
in the Rule 11 agreement validate the legal correctness of such language?

Can a defendant waive future sentencing error prior to that error manifesting itself at the
sentencing proceeding?

Can the defendant waive his right to challenge his sentence if he was denied ineffective
assistance of counsel, or if his plea was not entered voluntarily?
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Is there is a serious question whether the Judge, in reading the waiver into the record,
indeed affirming it on the record, is acting appropriately?

II. Does Supreme Court precedent establish that the defendant must have an avenue for appealing
from an unconstitutional plea and/or sentencing? The recent Supreme Court decision, U.S. v.
Mezzanatto, 115 S.Ct. 797, 806 (1995), while enforcing a plea agreement, pointed out:

Thus, although some waiver agreements "may not be the product of an informed
and voluntary decision," this possibility "does not justify invalidating all such
agreements." Newton [v. Rumery] 480 U.S. at 393. Indeed, the appropriate
response to respondent’s predictions of abuse is to permit case-by-case inquiries
into whether waiver agreements are the product of fraud or coercion.”

Should this Committee act to foreclose appeals in all cases of "waiver"? The proposed
11(c) amendment does not inform the defendant of the right to a case-by-case appellate inquiry
into whether the agreement has been entered into knowingly or voluntarily.

II. Will adoption of Rule 11(c){6) create a tension between Rule 11 and Rule 32(c)(5)? Should
the Committee act, in advance, to conform Rule 32(c)5) to provide for notice of appeal at
sentencing where the defendant’s plea and/or sentence was constitutionally infim, e.g.
involuntary or coerced? Rule 32(c)(5) requires the court, after imposing sentence, to "advise the
defendant of any right to appeal the sentence.” If there is a right to appeal the sentence based
on an involuntary or unknowing plea, as noted in Justice Thomas’ majority opinion in
Mezzanatto, then should the Judge, in applying Rule 32(cX$5), be required to inform the defendant
of that avenue of appeal?

The July 30, 1996 memorandum (page 6) from Judge Maryanne Trump Barry, Chair of
the Committee in Criminal Law, to all U.S. District Court Judges, contained the following
example of advice that might protect the defendant’s right to appeal:

You can appeal your conviction if you believe that your guilty plea was
somehow unlawfil or involuntary, or if there is some other fundamental
defect in the proceedings that was not waived by your guilty plea. You
also have a statutory right to appeal your sentence under certain
circumstances, particularly if you think the sentence is contrary to law.
[However, a defendant may waive those rights as part of a plea agreement,
and you have entered into a plea agreement which waives some or all of
your rights to appeal the sentence itself Such waivers are generally
enforceable, but if you believe the waiver is unenforceable, you can present
that theory to the appellate court. J* With few exceptions, any notice of
appeal must be filed within 10 days of judgment being entered in your
case.

¥ To be omitted if there is no waiver of appeal in the plea agreement.

Should this language or similar language be added to Rule 32(c)(5) in conjunction with the
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proposed amendment to Rule 11(c)?

IV. Under Rule 32(c)(5) the Judge is required to notify the defendant of any right to appeal the
sentence. If the Judge fails to provide this advice, the defendant is merely not advised, but not
affirmatively misled into believing that there is no right to appeal or collaterally attack his/her
sentence.

Under the proposed amendment to Rule 11(c), the Judge will be acting affirmatively to
"validate" a defendant’s waiver of the right to appeal or collaterally attack the sentence, by
putting the waiver provision on the record and then questioning the defendant to assure for the
record that he understands the waiver. Thus, the Judge will be transformed from the neutral actor
in Rule 32 to an affirmative actor in Rule 11 with regard to informing the defendant in that he
is giving up any right to appeal or collaterally attack his sentence. This is a dramatic role
change. Is this a legally appropriate role for the Judge?

V. I am sure that the Committee is aware of the multitude of decisions by the U.S. Courts of
Appeals reversing district court sentences because of improper application of the Sentencing
Guidelines. The proposed waiver provision will reduce the number of appeals from incorrect
guideline sentences, thereby shielding sentencing errors, and condoning disparate sentencing.
This will significantly undercut the Congressional purpose in enacting the Federal Sentencing
Guidelines, and significantly impede the Sentencing Commission’s duty to collect and study
sentencing decisions to enable the Committee to monitor, revise, and correct the Guidelines.

For all the above reasons, I urge that the Committee provide for further study of this
proposed Rule 11(c) amendment, its relationship to Rule 32, its constitutional validity, and its
impact on the federal Sentencing Guideline system.

Sincerely,

T2 Q Bora—

Paul D. Borman
United States District Judge

cc: John Rabiej, Chief of Rules Committee Office
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UNITED STATES COURT OF APPEALS
FIFTH CIRCUIT
§56 JEFFERSON STREET
SUITE 300, BOX 19
LAFAYETTE, LOUISIANA 70501

W, EUGENE DAVIS
CRCUIT JUD3E

October 3, 1996

Honorable D. lLowell Jensen

Chairman, Advisory Committee
on Criminal Rules

United States Courthouse

1301 Clay Streect, 4th Floor

Oakland, CA 924612

In re: Rule 25(b), Fed. R. Crim. P.
Dear Lowell:

I received a letter today from Judge GCeorge Kazen about a
significant problem Rule 25(b) creates for him. I am bringing
copies of Judge Kazen'’s attached self-explanatory letter with me to
the meeting next week in the event we have time to discuss the
problem he raises and you decide we should discuss it despite the
inadequate notice.

1 look forward to seeing you in Oregon next week.

Sincerely,

/i;a:navis

cc: Professor David A. Schlueter
Mr. John K. Rabiej
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. T : UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF TEXAS
POST OFFICE BOX 1060
LAREDO, TEXAS 78042

CHAMBERS OF i210) 728-2237
JUDGE GEORGE P. KAZEN FAX (210) 726-2349

October 1, 1996

Honorable W. Eugene Davis
United States Circuit Judge

556 Jefferson Street, Suite 300
Lafayette, Louisiana 70501

Re: Rule 25, Fed. R, Crim. P.
Dear Gene:

This is my very belated follow-up to our earlier conversations
about Rule 25. My concern is based on my own eéxperiences,
confirmed by discussions with several of my colleagues.

Rule 25(a) deals only with a change of judge during a trial,
Rule 25(b) applies after a verdict or “finding of guilt.” It is
unclear whether the quoted phrase applies to a guilty plea or is
limited to a non-jury trial, because of following langunage about
whether the successor judge is satisfied that "a judge who did not
preside at the trial” cannot perform the duties.

At least for those of us who sit on the Mexican border, it is
normal to process at least 20 to 30 criminal cases a month. From
time to time, visiting judges have come for a week or so to help
us. Sometimes they will preside over a trial, but often the need
is to help take guilty pleas or rule on pretrial motions,
particularly motions to suppress requiring an evidentiary hearing.
After the period of visitation, the judge leaves and the question
is whether I or another visitor can sentence a defendant who
earlier pled guilty before the first judge. Also, is there any
potential problem with different judges handling different parts of
a file, such as pretrial motions? Also, there have been times when
T have had literally dozens of sentences pending and a visiting
judge offers to assist with the sentencings. 1Is this permissible?
I see no clear support for it in Rule 25 and I have not wanted to

create unnecessary problems, but often the help would be most
welcone,
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October 1, 1996

This situation will become chronic for me when I become Chief
Judge in December. At least for the time being, the arrangement my
Court has made to help with my docket is that one of our judges
will come to Laredo for two weeks every two months to help me with
the docket. Again, sometimes that will mean trying a case but his
value would be increased enormously if he could help with whatever
is pending without committing error.

As you know, the judiciary is facing constant pressure about
budget reduction, downsizing, courtroom sharing, etc. At the same
time, Congress does not appear to be retreating from the push to
keep increasing the federalization of crimes. We are consistently
being urged to increase our efficiency but I do not want to do so
at the risk of reversible error. My concern is with an argument
that whatever substitution of judges is not expressly allowed by
Rule 25 is impermissible. I have not attempted to draft a
proposal, but I wanted to put the issue on the table to see if
there is any support for a clarification and expansion of the Rule.

Thank you for your interest in this matter.

Sincgrely yours,

GPK/gsh

gt
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anend
11(E)(2) to

FROM TU RSB W R P Y N i i = %

(2)

read

(2) Notice of auch agreement. If a plea agreement
has been reached by the parties, the court shall, on
the record, regquire the disclosure of the agreement
in open court ox, on a showing of good cause, in
camera at the time tha plea is offered.

(a) XIf the agreawent ig of the type specified in
subdivision (E)(1)(a) or (E)(1)(C), the court may
reject the agreement, or may accept the plea of the
defendant and defer acceptance of the disposition
provided for in the plea agrmement until after it
has considered the presentence report. The court
shall advise the defendant that if the court accepts
the plea agreement the defendant has ne right to
withdraw the plea.

(b) =ame language as 11(E) (1) (B)

axend 11(EB)(3) to read

{3) acceptance of a plea agreement. If the court
accepts the disposition provided for under a

Plea agreement of the type specified in subdivision
11(E) (1) {A) or 11(E) (1) (C), the court shall

infora .....
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Amend 11(E) (4) to read
{4) Rejection of a plea agreement. If the court
does not accept the disposition provided for under a
plea agreasment of the type specified in subdivision
I1(E) (1) {(A) or 11(B)(1){C), the mourt shall, on the

record, inform the parties .....

Another pogsibility

Amend subdivision 11(E)(2) (a)
(2} If the azgrecment is of the type specified in
suhdivision 11(C) (1) (A) or 11(R) (1) (C) the court may
reject ths agreement, or, 1f the court is satisfied
that (i) the agreed sentence is within the appli-
cable guideline range, or, (ii) that the agreed
gentence departs from the applicable guldeline range
for justifiable reasons, the court may acaept the
plea and defer scceptance of the disposition .....

TOTAL P.B4
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United Sates District Gourd
Novihern @homics pf Fnods
8¢9 Jouth SearfornJirest

September 16, 1996

By Pacaimile

Professor Pavid A. Schlueter

St. Mavry's University School of Lavw
Ona Canino Santa Harla

San Antonio, Texas 78384

Daar David:

Upon my return from a Prisoner Rights Sewinar in &t. Louis, I
found final responses from Roger, Henry, and Kate, I know your
Agenda Book has been printed since I have a copy, bat T thought I

would forward the responses to you anyway with copies to Judge
Jensen.

I guess =y econclusion would be that the subconmittee
recommends changas to Rule 11(e) (1) (B) and {e){1)(C) as suggested
by Roger Pauley and Mary Harkenrider. This should cure the U.S8, V.
Harris problen.

Kate, Henry, and I agrea that the Committee should consider in
depth vhether any further changes should be nade given the
realities of plea bargaining under the Guidelines. I agree with
3¢ that we should look to a goal that can inorease a lawyer'’s
ability to more reliably prediect tha conhsequences of a guut{ plea.

ar finds some diecomfort in a more comprehensive examination of

Rule 11. These are points of view for tha Committes, a5 a whole,
to considerx.

I look forward to seeing you all in Oregon.

Begt regards,
8 Shevsuced

hendie M. Marovich
ed States District Judge

c\Pauley
Martin
stith
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Office of the Federsl PubBe Defender

¥ddle District of Tenncssee
w10 Kroadiesy, Sukte 200
Nasgvitie, Tenntise 37203-3808
Tote ma LY TIESHY

Nardn
Polod Fabis Dfmdy FAX 635704268
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i — Septembeor 5, 1998

Dewr Judge Maravich:

smwmmwmmmhm&isnudtedwpmmmdemmmu
have gtilen armsiderable feedhack. whila | have not yet had the time {p go throughthe
mpmsesca:aﬁ:lrnmwaﬁa&badsbnderms&bndhmuatewwm
mo@s,luensaymawmisaﬁqhdmedfmm among fader=l defonders
mmsrmmhgmmmmmawmmawwmm
Wdammzm—aﬁam This fusiyation ia ncreascd becsuse of he
mmgmwm:smmdm bacausa a sertsncing gusdaline system
mwmammwmmwmmnm in a larga number of disiriols
around the coundry.

MWﬂzﬁaﬁeammwammnmmwammaWsmw
hMMai@mMMaMinmmmammmmgw.
uwdﬁwﬁmmbwwﬂhp@&mufam&ammm However, if some
modﬁa%ndhemﬁdﬁqmbamwummamang:f& reliable

Mﬂmmmmmasmmmmmmmmmm
imo soms meaningful presantation that can be distributed to the olhef tambars of our
smmchmmmmammdmmmmw 1wouid filee
o mmsmusewmwwmmawmmuam

ot 08 Dave ths wlioies of chetsnl for Hit Gfimid® ComBatisn of B3 Diind Steicn ot FI

T0 S1202273162619989¢ P, @7
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The Hanorsble Geavpa M Marovich
Paga 2
Seplember 5, 1808 |
confirue & fook at hese isaues whith [ fhink means that 1 soneur with what you proposed
to report ta the Commities as a whole.

Sincoroly yours,

Henry A Maitin

HN?dm
Vid Fax

A. Pauley, €8,
o mmm
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Yale Law School

RATE STITH

Profeiior ol luw
BY FAX Scptember 6, 1996

Hon. George M. Marovich
United States District Court
219 South Dearbom Street
Chicago, L. §0604

Dear Judge Marovich:

1jot mwmmfmmmwwm@m@mﬂw
dwmggchmaesmwen(exnm)mﬁejﬂxm. nuscc}mas(mlm_in%;he change
wmdiuhlmﬁmwmmrmdmmmwadoaw ambiguity
that led to Usdited States v. Harris, 70 F.3d 1001 (3th Cir. 1995).

%Hmthﬂw{ermoﬁﬁaxbwmnkm)&mﬂdmﬁduhmdeﬁh
mh;ﬁoﬁfmuum:mddwmmuﬁwwum of ples-
wmmwiummmm,

oc:  Remry A, Martin, Esq.
Federal Public Defender

Mery Frances Harkenrider, Esq.

Boger Paukey, Esq.
U.S. Depariment of Jastice

1 ¥ ]
2.0, RO 106218, YEW HAVEN, CONNRITICUT G6520-821¢ « TELEPHURK 203 $32-42)3 - PACSINILE 203 L3228
COURIER ANUERES 127 Walk STREET. NEW NAVEN, CONNKC ST OFSTY

TORL P22
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Crimingl Divirion

U. 8. Department of Justice
Wazhbegeoa, D.C. 20530

Honiorable George Maxovich
United States Diptrict Judee
United States District Court
219 Scuth Dearborn Street
Chicago, Illinois €0604

Dear Judge Marovich:

In response to your letter of September 4, 1996, we also
would hope that the Subcommittee repoxrt would express support
for the Rule 11{(e) (1} {C) amendment we suggested (and in that
recard, we have no objedtion to the conforming ameundment to
Rule 11 (e} (1) (B) suggested by Professor 8Stith). To further
enbelligh our original propesal, we recommend ~- for purpoaeca of
parallelism and to underscore the differsnce betwaen an (e}

{1} (B) agreement and an (e) (1) (C) agreement -- that (e) (1) ()
should end with the elause "with tha uwndergtanding that the
agreemant shall be binding on the court if the plea is accepted»
(in contradiatinction to (e) {1} (B) which ends with a similax
clause mave for the inclusion of "not® after *shall*. Thug,
Rule 1i{e) (1) () would read:

"{C) agreas that a spacific or genkencing range is
the appropriate disposition of the vase, gr that a
RarLACULAL Bentencing guideline, sentencing factg D

]
BEAACSDLE 1‘ 4 {~] 41 " 3

2 -t
matter undexrlinad}.

As Professor stith noted in her letter, this
amendment would not confer any additional power on the
parties ae compared to the court, since judges remain
free tq reject an (s} (1) (®) agresment for awy reason,
ox avan without stating a rsason.

Az to the notion of a more comprehensive examination of
Rule 11, we are somewhat un=asy about what this might entail, we

cextainly have no problem with looking 4t any other amendments to
address the issues raised i
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indirectly addresses Harris by implying that only an (e) (1) (C)
agreement ls bhinding on the court), but would not want ko sign on
to the concept of an overall review of Rule 11 without some
further idea of perceived specific problem areas. To the extent
the Subcommittee, and the Committee, can identify and provide
sound solutions for vecurring and important problems that have
arisen under Rule 11, we would prefer that such amendments move
forward promptly, without awaiting the results of a more genex-
alized and amorphous examination of the Rule.

Sincaxely,

- ot
% 1y

es Harkengider

CC: Henry Martin, .
Professor Xate Smith







o i el el i (A =TH) Y A T e T A o e Nt

Hrited States Bistrict Court
Northern Bistrict of Ofin
Hnited States Courthouse

2 Sout Main St
Akeon, Ohie 11308

Pavid D. Domd, Ir.

Jud
Judge September 30, 1996

Professor David A. Schlueter
St. Mary’s University

School of Law

The Raba Law Faculty Building
San Antonio, Texas 78228-8603

Dear Professor,

Consistent with our phone conversation of this moming, I am sending you
by Federal Express a copy with the attachments of the letter I sent to Judge Davis
on September 27 which sets forth numerous guilty plea agreements that had been
presented to me,

Fossibly this data will be of some assistance as the committee discusses
Criminal Rule 11(e) and, in particular, the proposed amendment suggested by the
Department of Justice in its July 29, 1996 letter to Judge Marovich and as
supplemented by the September 5, 1996 letter from the Justice Department.

1 look forward to seeing you in Oregon.

Youts very truly,
y
David D. Dowd, Jr.
U.S. District Judge
DDD:gh
Enc

cc: Judge D. Lowell Jensen

e
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Hnited Jtates Bistrict Court
Northern Blistriet of Ghio
Huited States Courthouse

2 South fuin Bt,
Bbhron, Ohic 41308

1. fHod, Jr.
September 12, 1996

Previously sent by FAX

Professor David A. Schlueter
Professor of Law

St. Mary’s University School of Law
San Antonio, Texas 78228-3603

In Re: United States v. Leake
1996 WL 506434
__F3d___

Dear Professor:

Attached is the full text of the opinion in the above described case released on
September 9, 1996. This case deals with procedural issues relating to defense motions based
upon “fruit of the poisonous tree” issues.

At page 21 of the attached text of the opinion, there begins a discussion of “disposition
upon remand.” In that discussion the decision points out, as indicated in footnote 23, that the
Federal Rules of Criminal Procedure fail to provide a clear roadmap for resolutions of motions 1o
suppress evidence when challenged as “fruit of the poisonous tree” where the government refuses
to disclose, prior to trial, the identity of its witnesses,

You will see that our court punted on that issue other than to instruct the district court that
it was not to entertain a subsequent hearing pretrial on “fruit of the poisonous tree” issues.

I suspect that the issue that arose in the Leake case is rare. However, it may be a proper
subject for our committee to examine. -

Additionally, I recently stumbled on to the decision of the Ninth Circuit in ugi_tg_isltﬁ
¥..Hyde, 82 F.3d 319 (9th Cir. 1996) that gives me some concemn. The Hyde opinion was
amended on July 29, 1996 by modtfymg the second foomote S,e& 1996 WL 457 179
Subsequently, a district court in California in United State erica :

WL 420111 (S.D. Cal.) held that the Hyde decision was S fimited to guilty pxeas taken under the

s
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Professor David A. Schleuter
September 12, 1996
Page Two

provisions of Fed. R.Crim. P. 11{e)(1)(A) or (C) and did not apply to a plea agreement with a
non-binding recommendation under Rule 11(c)(LXB). The Hyde decision declares that a
defendant may withdraw a guilty plea for any reason prior to the district court aceepting the
written plea agreement. Normally it has been my observation that district court judges delay a
formal acceptance of the written plea agreement until the time of sentencing. Under the
teachings of Hyde, if it is to have univeral application, the taking of guilty pleas has entered a
new and somewhat uncertain area.

It may be that the agenda is already set for the October meeting. If not, you may wish to
at least bring the Leake opinion and the Hyde opinion to the attention of the committee.

Yours very truly,

David D. Dowd, Jr.

United States District Judge
DDD:sme
Enc.

¢¢ w/enc.: Judge D. Lowell Jensen, N.D. Califoria

P
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EHONIDAS RALPH MECTAM ADMENISTRATIVE OFFICE OF TIIE

UNITFD STATES COURIS msmé?m
“ﬁ%&éﬁ’.&"‘ ' WASHINGTON, D 20544 Rudes Conmmities Support Office
September 30, 1996

MEMORANDUM TO JUDGE D. LOWELL JENSEN
SUBJECT: Proposed Change ta Criminal Rule 26

Amendments to Civil Rale 43 take effect on December 1, 1996, which delete
the requirement for testimony to be taken “orally” in open court. The amendments
are intended to allow estimony to be given in opon court by other means if the
witness is unable to cormunnnicat: orally. Writing or sign language arc common

. examples. A provision has also been added to allow for the presentation of
testimony by contemporanacusness transmission from a different location in

Whilke reviewing the amendments, Judge Stotler noticed that Criminal Rule
26 has a similar provision that requires testimony to be “taken orally in open court.”
Tt may be that “oral” testimony is necessary in criminal cases, but cither way, she
requests that your committee consider amending Rule 26 consistent with the
amendments to Civil Rule 43.

Thank you for your consideration.
3Rk A
Jobm K. Rabiej

cc: Honorable Alicernarie H. Siotler
Professor David A, Schiveter

—————

A TRADITION OF SERVICE TO THE: UERAL JUDICIARY

TOTAL P.15
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Office of the Assistant Attomey Genetal CET T dnedigen, DG 20530 |

The Honorable Albert Gore,,ﬂr. TR L
Presldent ‘ SR e
United Statea Senate R
Washington, D.C. 20510

Dear Mr. Pre81dent-

BEnclosed for consxderation of the COngress is a draft
1eglslat1ve proposal intended to clarify the effective date
provision of Rules 413 through 415 of the Federal Rules of
Evidence. We would appreciate its refexrral: to the appropriate
committee and its speedy enactment: " We 'are forwarding an -
identical proposal to the Speaker of the. House of

Representatives. 5 . '..-

Rules 413-415 were ehaé:t'ed, w;th‘i’-_he su‘;_sport of the
President, as part of the: Violent ‘Crife”Control and Law
Enforcement Act’ of 1994. ‘The'ruleés broaden the admissibility at
trial of evidence that the defendant in-3d sexual offense case has.
committed offenses of the samé-type on othex occasions. In the
implementing legislation, Congress specified that the Rules 413~
415 would apply to “proceedings commenced on or after” the
effective date of the rules, which was July 10, 1385.

A number of district judges have interpreted this provision
as making the rules applicable to all cases in which the relevant
“proceeding” -- the trial -- begins on or after the effective
date of July 10, 1995. A recent decision in the Tenth Circuit
Court OSf Appeals, however, held that Rules 413-415 did not apply
to cases in which the indictment was filed before July 10, 1995,
even though the case was scheduled to go to trial after that

date. Unit tat s, 88 F.34 872 (10th
Cir. 1996).
The Robertg decision is binding precedent in the Tenth

Circuit and increases the chance of an adverse decision .on the
same issue in other courts. The attached legislative proposal
will resolve this problem by c¢larifying that Fed. R. Evid. 413-
415 apply to all trialg commenced on or after their effectiwve
date, regardless of when the indictment was filed. There is no
ex post facto problem in the enactment of this proposal, as it ‘
affects only the application of rules of evidence (as opposed to |
the criminality of conduct or the penalty to be imposed.) See 1
Collins wv. Youngblood, 497 U.S. 37, 43 n. 3 (1990). Changes in
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the rules of evidence are often applied to pending cases, as well
as those in which the indictment was filed after their enactment.

In light of the effect that the Robexisg decision could have
on pending cases, it is essential that this legislation be
enacted as soon as possible. We strongly uxge your immediate
action.

The Office of Management and Budget has advised that there
is no objection from the standpoint of the Administration's
program to the presentation of this legislative proposal.

Andrew Fois
Assistant Attorney General

Enclosure
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Office of the Asslstam Anorney General ‘ . ki, C 20530
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,, 4 Septem.bEr 25; 1996

The Honorable Newt Gingrich®®:
Speakexr of the S d

House of Representatives - - -~ = -
washington, D.C. 20515 =~ "% o7 DL el Tr

1
P T TS
2 P R Lhr

N : R

Dear Mr. Speaker: . o
Enclosed for coneideration of ‘the Congress is a draft
legislative proposal intended to clarify the effective date
provision of Rules 413 through 415 of the Pederal Rules of
_Bvidence. We would appréciaté its -referral to the appropriate
committee and its speedy edactment: We are forwarding an
identical proposal to the Speaker of the ‘House of '
Representatives. ' B T S

Rulec 413-415 were enacted, with the support of the
President, as part of the Violent Crime-Control and Law
Enforcement Act of 1994. The'rules brboaden the admissibility at
trial of evidence that the deéfendant in-d sexial offense case has
committed offenses of the samé type on &ther'occasions. 1In the
implementing legislation, Congress specified that the Rules 413-
415 would apply to ‘proceedings commenced on or after” the
effective date of the rules, which was July 10, 1995.

A number of distriet judges have interpreted this provision
as making the rules applicable to all cases in which the relevant
“proceeding”® -~ the trial -- bedins on or after the effective
date of July 10, 19895. A recent decision in the Tenth Circuit
Court of Appeals, however, held that Rules 413-415 did not apply
to cases in which the indlctment was filed before July 10, 1985,
even though the case was scheduled to go to trial after that
date. United States v,  Hollis Farl Roberts, 88 F.3d 872 (ioth
Cir. 1996).

The Roberts decision is binding precedent in the Tenth
Circuit and increases the chance of an adverse decision on the
same issue in other courts. The attached legislative proposal
will resolve this problem by clarifying that Fed. R. Evid. 413-
415 apply to all trials commenced on or after their effective
date, regardless of when the indictment was filed. There is no
ex post facto problem in the enactment of this proposal, as it
affects only the application of rules of evidence (as opposed to
the criminality of conduct or the penalty to be imposed.) See

Collins w, Youngblood, 497 U.8. 37, 43 n. 3 (1990). Changes in
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the rules of evidence are often applied to pending cases, as well
as those in which the indictment was filed after their enactwent.

In light of the effect that the Robexts decision could have
on pending cases, it is essential that this legislation be
enacted as soon as possible. We strongly urge your jimmediate

action.

The Office of Management and Budget has advised that there
is no objection from the standpoint of the Administration's
program to the presentation of this legislative proposal.

ceyely,

Andrew Fois
Aspgistant Attorney General

Enclosure
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104th Congress
2d Session

HR ____
;s. 1

M. infroduced the following bill; which was referred to the committee on

ABILL

To amend Section 320935 of the Violent Crime Control and Law Enforcement Act of
1994, to clarify the effective date of Federal Rules of Evidence 413-15

Be it enacted by the Senate and the House of Representatives of the United States of
America in Congress assembled,
SEC. APPLICATION OF EVIDENCE RULES FOR SEXUAL OFFENSE CASES
Section 320935(e) of the Violent Crime Control and Law Bnforcement Act of 1994 is

amended by inserting <, including all trials commenced on or after the effective date of such
amendments” after “such amendments”.

TIC 35.. 10
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Department of Justice Propoda
to Amend Federal Ruleés of Evidence 413-415

The 1994 Crime Act added-Rules 413 throughi415 to the
Federal Rules of Evidence' to‘b¥éaden the admissibility of .
evidence of prior sexual ‘crimés. in’sex offensé cases. The rules
generally allow admission ‘of‘p¥ior ¢rimes of séxual assault to
prove a defendant had the propénsity to c¢ommit-the crime, to
counter the assertion that the ‘defendant was the victim of
mistaken identity, or for any other relevant purpose. See
statement of Rep. Susan Molinari, Cong: - Réc. H8991, (Aug. 21,
1994). ) T s

The implementing législation provideéd that®the rules would
apply to all “proceedings coimienced od ‘0 ‘after” their effective
date, which was July 10, ‘19957 ' A mumber of district judges have
intexpreted this provision ‘aa!faking:the xules applicable to all
cases in which the relevait “proceeding®=- the trial ~- begins
on or after the effectivé daté‘of guly~¥0;1995.- A recent
decision in the Tenth Circuit Court of Appeals, however, held
that Rules 413-415 did not apply to cases in which the indictment
was filed before July 10, 1995, even though the case was
scheduled to go to trial after that date. ates v.

Hollis Barl Robexrts, 88 F.3d 872 (10th Cir. 1996).

The Roberts decision is binding precedent in the Tenth
Circuit and increases the chance of an adverse decision. on the
same issue in other courts. The Department's proposed
legislation will resclve this problem by clarifying that Fed. R.
Bvid. 413-415 apply to all trials commenced oen or after their
effective date, regaxdless of when the indictment was filed.
Rules 413-415 are rules of txial evidence; there are no other
stages of a criminal case to which the rules could apply. To
hold that the rules apply only to cases indicted after the
effective date of the changes undermines the intent of Congress
in enacting this legislation.

. ¥I0 £382 L.

There is no ex pogt facto problem in the enactment of this
proposal, as it affects only the application of rules of evidence
(as opposed to the criminality of conduct or the penalty to be
imposed.) See Colling v. Youngblood, 497 U.S. 37, 43 n. 3
(1980). Changes in the rules of evidence are often applied to
pending cases, as well as those in which the indictment was filed
after their enactment.
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S.J. Res. 65

Resolved by the Senate and House of Representatives of the United States of America in Congress assembled
(two-thirds of each House concurring therein), That the following article is proposed-.as an amendment to the
Constitution of the United States, which shall be valid for all intents and purposes as part of the Constitution when
ratified by the legislatures of three-fourths of the several States within seven years from the date of its submission by
the Congress:

Section 1. Victims of crimes of violence and other crimes that Congress and the States may define by law pursuant to
section 3, shall have the rights to notice of and not to be excluded from all public proceedings relating to the crime; to
be heard if present and to submit a statement at a public pre-trial or trial proceeding to determine a release from
custody, an acceptance of a negotiated plea, or a sentence; to these rights at a parole proceeding to the extent they are
afforded to the convicted offender; to notice of a release pursuant to a public or parole proceeding or an escape; to a
final disposition free from unreasonable delay; to an order of restitution from the convicted offender; to have the
safety of the victim considered in determining a release from custody; and to notice of the rights established by this
article.

Section 2. The victim shall have standing to assert the rights established by this article; however, nothing in this article
shall provide grounds for the victim to challenge a charging decision or a conviction, obtain a stay of trial, or compel a
new trial; nor shall anything in this article give rise to a claim of damages against the United States, a State, a political
subdivision, or a public official; nor shall anything in this article provide grounds for the accused or convicted
offender to obtain any form of relief.

Section 3. The Congress and the States shall have the power to enforce this article within their respective federal and
state jurisdictions by appropriate legislation, including the power to enact exceptions when required for compelling
reasons of public safety.

Section 4. The rights established by this article shall be applicable to all proceedings occurring after ratification of this
article.

Section 5. The rights established by this article shall apply in all federal, state, military, and juvenile justice
proceedings, and shall also apply to victims in the District of Columbia, and any commonwealth, territory, or
possession of the United States.

Mrs. FEINSTEIN. Mr. President, I rise today along with my distinguished colleague from Arizona, Senator Jon Kyl,
to introduce a revised and substantially improved version of the victims' rights amendment to the U.S. Constitution.

Since Senator Kyl and I originally introduced a victims' rights amgndment in April, we have been working very
diligently and intensively with the Department of Justice, law enforcement, the White House, major victims' rights
groups, Senate Judiciary Committee Chairman Hatch and Ranking Member Biden, House Judiciary Committee
Chairman Hyde, and a variety of distinguished scholars in the field of law enforcement, to more finely craft this
amendment and resolve various concerns with its initial language. We have gone through 41 different drafts of the




&



b
@amendment, so far, as the language has evolved, culminating in the resolution that we are introducing today.

We are introducing this most recent version so that interested people have an up to date draft to evaluate. Many of the
people who have commented on the victims' rights amendment were commenting on an out of date draft, leading to

erroneous and false conclusions by some, including legal scholars.

What really focused my attention on the need for greater protection of victims' rights was a particularly horrifying
case, in 1974, in San Francisco, when a man named Angelo Pavageau broke into the house of the Carlson family in

Portero Hill.
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Pavageau tied Mr. Carlson to a chair, bludgeoning him to death with a hammer, a chopping block, and a ceramic vase.
He then repeatedly raped Carlson's 24-year old wife, breaking several of her bones, He slit her wrist, tried to strangle
her with a telephone cord, and then, before fleeing, set the Carlson's home on fire--cowardly retreating into the night,
leaving this family to burn up in flames.

But Mrs. Carlson survived the fire. She courageously

lived to testify against her attacker. But she has been forced to change her name and continues to live in fear that her
attacker may, one day, be released. When I was mayor of San Francisco, she called me several times to notify me that
Pavageau was up for parole. Amazingly, it was up to Mrs. Carlson to find out when his parole hearings were.

Mr. President, I believe this case represents a travesty of justice--It just shouldn't have to be that way. I believe it
should be the responsibility of the State to send a letter through the mail or make a phone call to let a victim know that
her attacker is up for parole, and she should have the opportunity to testify at that hearing.

But today, in most States in this great Nation, victims still are not made aware of the accused's trial, many times are
not allowed in the courtroom during the trial, and are not notified when convicted offender is released from prison.

I have vowed to do everything in my power to add a bit of balance to our Nation's justice system. This is why Senator
Kyl and I have crafted the victim's rights amendment before us today.

The people of California were the first in the Nation to pass a crime victims' amendment to the State constitution in
1982--the initiative proposition 8--and I supported its passage. This measure gave victims the right to restitution, the
right to testify at sentencing, probation and parole hearings established a right to safe and secure public school
campuses, and made various changes in criminal law. California's proposition 8 represented a good start to ensure
victims' rights.

Since the passage of proposition 8, 20 more States have passed constitutional amendments guaranteeing the rights of
crime victims--and five others are expected to pass by the end of this year. In each case, these amendments have won
with the overwhelming approval of the voters.

But citizens in other States lack these basic rights. The 20 different State constitutional amendments differ from each
other, representing a patchwork quilt of rights that vary from State to State. And even in those States which have State
amendments, criminals can assert rights grounded in the Federal constitution to try to trump those rights.

I stand before you today to appeal to my colleagues in this body--the highest legislative institution in the land--that the
time is now to amend the U.S. Constitution in order to protect the rights of victims of serious crimes.

The U.S. Constitution guarantees numerous rights to the accused in our society, all of which were established by
amendment to the Constitution. I steadfastly believe that this Nation must attempt to guarantee, at the very least, some
basic rights to the millions victimized by crime each year.

For those accused of crimes in this country, the Constitution specifically protects: The right to a grand jury indictment
for capital or infamous crimes; the prohibition against double jeopardy; the right to due process; the right to a speedy
trial and the right to an impartial jury of one's peers; the right to be informed of the nature and cause of the criminal







% |

# accusation; the right to confront witnesses; the right to counsel; the right to subpoena witnesses--and so on.

I must say to my colleagues that I find it truly astonishing that no where in the text of the U.S. Constitution does there
appear any guarantee of rights for crime victims.

To rectify this disparity, Senator Kyl and I introduce the victims' rights amendment in April. That amendment, like the
one we introduced today, provides for certain basic rights for victims of crime: The right to be notified of public
proceedings in their case; The right to be heard at any proceeding involving a release from custody or sentencing; The
right to be informed of the offender's release or escape; The right to restitution from the convicted offender; and
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the right to be made of all of your rights as a victim.

Personally, I can say that the process of forging a constitutional amendment for victims' rights has been truly
fascinating. The Constitution our forefathers scribed 200 years ago is a remarkable document that has withstood the
test of time. Earlier this year, Senator Kyl and I embarked on a journey to include an amendment to this magnificent
document that would ensure that the rights of the roughly 43 million people victimized by crime each year will be
protected.

Our ongoing effort to include a victims' rights amendment in the Constitution has been at times frustrating, while at
other times exhilarating. Each sentence, each word, and each comma has undergone hours of deliberation and
questioning.

Having said that, I must tell this body and share with my colleagues that this latest resolution is still a work in
progress--let me be perfectly clear, we anticipate modifications. Three principal issues remain unresolved:

First, whether there should be an effective remedy when crime victims are denied rights regarding sentences or pleas.

Second, whether to include nonviolent crimes (Cother crimes'), and if these crimes are included, whether they should
be defined by Congress or by Congress and the States.

Third, whether to have a right to a “final disposition free from unreasonable delay', whether to limit this right to trial
proceedings, or whether to exclude this altogether.

Mr. President, Senator Kyl and I believe that the latest resolution before us is much better than the version than was
previously introduced for a number of reasons. The language describing these rights has changed--and we continue to
welcome suggestions to ensure that this amendment pass with the largest majority.

Unfortunately, there was precious little time to advance the amendment in this Congress, and once it became clear that
the other Chamber would not proceed with the amendment this session, Senators Kyl and Biden and I decided not to
press for Senate action in the last few weeks of the Congress, but, rather, to spend the next few months continuing to
work to fine tune the amendment and build a consensus for its passage.

We implore Members of this body to examine this amendment, and to help to secure passage of this monumental
piece of legislation. After 200 years, doesn't this Nation owe something to the millions of victims of crime? I believe
that is our obligation and should be our highest priority--not only for the crime victims, but, for all Americans--to
ensure passage of a victims' rights constitutional amendment.

I'want to personally than Senator Kyl for his tireless efforts to accomplish this amendment, and to say that I look
forward to continuing to work with him in the months to come.

Ithank my colleagues and I yield the floor.
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LEONIDAS RALPH MECHAM ADMINISTRATIVE OFFICE OF THE

Director

UNITED STATES COURTS DUANER. LEE
CLARENCE A. LEE, JR. Office of Program
Associate Director WASHINGTON, D.C. 20544 Assessment

September 26, 1996

MEMORANDUM TO: Noel J. Augustyn, Joseph J. Bobek, David L.
Gellman, Peter G. McCabe, Myra Howze Shiplett,
P. Gerald Thacker, and Pamela B. White

SUBJECT: EASTERN AND WESTERN DISTRICTS OF ARKANSAS
-- Draft Reports on District and Bankruptcy Court
Reviews

(Action Requested - October 11, 1996)

The attached are draft reports on the recent reviews of the Eastern and Western
Districts of Arkansas conducted by the Office of Program Assessment (OPA). Visits
were made to the district and bankruptcy courts. Issues which came to light in the pre-
review information provided by your offices as well as issues raised by the court were
discussed by the review team, judges, and other court personnel. The reports summarize
matters that may require further attention by various units within the Administrative
Office.

Prior to my transmitting the final reports to the Director and the chief judges, I
would appreciate your reviewing these reports and providing me with any comments or
suggestions you may have for improving the reports.

Since these are drafts of reports intended for the consideration of the Director and
the pertinent chief judges, who will receive the reports after your review of the drafts, I
would appreciate your limiting distribution to your division chiefs and others necessary
for preparing internal comments.

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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If you have any further questions or concerns about this effort, please contact me
at 273-1220 or by e-mail. Thank you for your assistance.

e

Duane R. Lee
Program Assessment Officer

Attachments (3)







