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Preliminary Statement by the Chairman -~ - - = = =
Report by Mr. Tolsd8n = = = = = = = ~ = = « = = =
Statement 2s %o Finances and Appropriatione - -~ -

Motion that Committee submit its suggested
rulee to the Court by June 1, 1936 - = = = = - =

Motion that Major Kdgar B. Tolman be ap-
pointed Secretary - - - - - - - -~ - = - = = - =

Motion that the Secretary be authorized to
communicate with local committees heretofore
appointed, etc. = = = = = = = = = = = - - -

Motion that Chairman and Reporter be authorized
to request members of the Commitee to act as
Advisors - - e R e - -

. Copy of proposed Budget submitted by the
!Reportel‘-" ------- - e aw m» W em am e ww e

Motion that Budget be amended to include
compensation to the Reporter, etc. - = = = - = =

Motion that salary of Report-r be fixed at
#5000 per annum = = = = = = = = = = - = = =

i Hesolution approving Budget as amended - - - -
i Motion to authorize Reborter to employ
' agsistants, subject to approval of the
Chief Justice = = = = = = = = = = = = = = = =
Motion tnat, in the preparation of rules,
the Committee proceed upon the basis that
they shall be made uniform in all Districts - - -

Motion that the writing of a Code of Evidence
be not included in the work here undertaken

Afternoon Session

General Discussion




THE CHAIRMAN: Gentlemen, suppose we get going?
Let's check the attendance here:
William D, Mitchell, present.
Scott M. Lottin, present.

George W. Wickersham, present.

¥ilbur H. Cherry, present.
Charles E. Clark, present.
Arnistead M, Dobie, present.
Robert 6. Dodge, present.
Joseph G. Gamble, present.
George Donworth, present.

% Monte M. Lemann, present.

i Edmund M. Morgan, absent. ’///
Warren Olney, Jr., present.

Edson R. Sunderland, absent. “///

Edgar B. Tolman, pgesent.

That completes the list.
Most of you gentlemen know as much about thii

gituation as I do, but for the benefit of some that

. have been farther away, I will state in a general way
wnat has been preliminary to this meeting.
I think you are all familiar with the
_ ' statute; the one section that authoriged the Court

to draw common law rules, and the second section,
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which authorized it to combine the two.

After that act was passed, a movement was
started to get the work going., I understand the Ghief
Justice and the Attorney-General conferred, and under?
the suggestion of the Attorney-General the local
Federal Judgee appointed local committees around, andf
started them to work on the subject. At that time,
the general assumption was that the work would be
confined to drawing rules applicable only to common
law actions. I am not sure how far the Court had
considered that subject. -

At any rate, after these loocal committees had
been formed and were proceeding on the assumption
that the work would be oonfined to common law rules,
the court took the matter up, and reached the con-
clusion that they would have a unified system. I
think youn have all read the Chief Justice's state-
ment at the American Law Institute; and then the
Court concluded that there ought to be a Central
Advisory Committee, acting under its direction and
sﬁéervision, who would centralize their work, and
prepare a8 draft for the consideration of the Court.
That is how this Committee originated.

We have the problem of co-ordination of the

work 0f this Committee with these various local
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committees that have been appointed.
I think they started, each of them, drawing
a set of rules of their own; they were a8ll common
' "law rules, they were not combined, and I think the
' OQourt has felt we would make better progress with
less confusion if there was a Central Committee to
draft a set of rules, and then used the local com-

. mittees to criticize and suggest, and deal with the

" subject in that way.

At any rate, it is the 1dea of the Court, I

am told, that these local committees should be con-
. 4inued, and all the enthusiasm and interest that they
zhave shown should be preserved; and they will be

- uged to advantage when this draft, made by this

Committee and turned loose by the Court, goes to the

{ Bar,

MR. WICKERSHAM: Mr, Chairman, 1 don't know about
other committes, but I have talked with Mr. Kellogg,
who was appointed by Judge Knox as Chaiéﬁan of the
' committee inNew York, and he had had no intimation
' whatever that those committees were to be continued.
~On the contrary, hbe got the impression that their
work was done; so that, 1f they are to be continued,

. I think it would be well to suggest to the Chief

ii
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. wamt to abolish this valuable local set-up. And the

. committees at once, and the Chief Justice suggested

. with those local committees.

' 1t ought to be arranged, and what you want to do with

Justice, perhape, that notice to that effect be
given.

I have 8 10t 0of material that Mr. Kelloge
gave me, and his impression was that they were

functus officlo.

THE CHAIRMAN: Well, he called me on the phone, &nd:

I told him just the opposite; that the Court didn't

Chief Justice -- we were at one time on the point of

suggesting that some letter be sent out to those

we had better wait until this Committee met, and

get your views as to just how we would co-ordinate

After you have made your minds up as to how

these other committees, a letter will be sent out
telling them just what the plan is, but he thought
it was inadvigable to send them out until this Com-
mittee had considered the subject.
Now, these are all merely suggestions, to
get your minds working on some of our problems here.
The general assumption has been, I think,

in my chats with the Chief and with other members of




i has followed: That a sub-commitee, headed by the

. financial expenditures his work entails; and every-

'we consider it finally authorized, particularly in

"the matter of expenditures.
'that I will bring up later, but just at present, I

has besn on the Attorney General's advisory committes,

| and who has had 8 great deal to do with the work of

‘of the informal discussions that have been had about

- the situation indicate or suggest that Mr, Tolman.be

the Court, that this Committee would proceed some-

what along the lines that the American Law Institute

Reporter, would have the actual job of sitting down

and drafting something, and the Court appointed Dean

Clark as the Reporter to take charge of that work.

One of our tasks today will be to take up
with him his suggestions as to what sort of a set-up

he wants, what staff assistants and other help and

thing we do will go back to the Chief Justice before

Ncw, we have a good many separate problems

think we would like to hear from Major Tolman, who

having these local committees appointed. Mr, Tolman

has been put on this Committee, and the general lines

the liaison officer between t his Committee and the
various local committees that have been appointed.

We don't want to bother with a secretarial office,




| been set up, and people are commencing to fire letters

E at me, as the only way that they know how to reach u

and tnat he be tne funnel through which all communica-.

. tions to and fromthe Bar and judges pass; that he

. In that way, he can act as a liaison officer between

7.

There will be masses of correspondence coming in to
this Committee, suggestions from the Bar, and lettern
to be angwered -- you can see the size of my flle,
accumulated in a day or two =-- and I don't want to
be loaded down with a secretarial office; and we
don't want the expense of it. The Attorney General
has this set-up of his own, and it has been suggested -

that Mr. Tolman be given charge of our secretariat,

maintain that office, and be the target at which all

correspondence directed to this Committee should go.

this Committee and the other local committees; what-
ever material comes in that is useful for the Re-
porter in his set-up will go to him, and so on.

That is the general idea that we have to consider.

MR, DOBIE: That has been done, hasn't it, Mr.
President? I understood all material had been sent
in to Major Tolman ~-- I mean, from these various

committees, and all.

THE CHAIRMAN: Up to date, yes; but now, we have




and we have got to have a sesocretarial office; we have
got to have a set-up to handle our clerical work.
1 am not speakingof the Reporter's staff, that is a
separate thing, but I mean the general secretarial
work of ;the Committee.

I1f it meets with your approval, may be we’ha:
ibetter hear from Mr. Tolman, telling about what has
been done in the Department of Juetice, and what thli

get-up is, over there.
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MR. TOLMAN: Mr. Chairman and gentlemen:

I thought that it would save time 1f I would
write in a rather condenged fora a report of what hag
been done in the Depazrtment o Justice; and, while
it 1is not necessary to read all of’this. T will read.

&T_
parte of it, and perhaps comment onﬂtha

egatute and

et neyama:

I think it will give you the picture better than a

rambling report.

(Reading: report:)




DRAFT OF REPORT TO SUPREME COURT
ADVISORY COMMITTIEE FOR ITS SESSIOR

OF JUNE 20, 1935.

Gentlemens

The act of June 19, 1934, was, as you know, the

culmination of the long continued efforts of the American

Bar Association and its Comfilittee on Uniferm Judicial

Procedure headed by Thomas W Shelton, its chairman.

The

purpose of these efforts was to transfer. from Congress to

the Supreme Court power to regulate procedure in actions at

law in the District Courts of the United States and
Courts of the District of Columbia, and through the
of that power to improve procedure in. those courts.
project, which lost momentum after the death of Mr.
was taken up by Attorney General Homer S Cummings,
passage 1s universally conceded to have been due to
unaided efforts.

Soon after the passage of the bill there

ferences between the Attorney General and the Chief

in the
exercise
The
Shelton,
and 1its

his almost

were con-

Justice




and in view of the fact that the Supreme Court had no appro-
priation or personnel to take care of the work it was decided
by the Chlef Justice and the Attorney General to\form a small
organization within the office of the Attorney General to
cooperate with the Supreme Court in carrying on the work in-
volved, and to provide for the expense thereof.

The Conference of Senior Circult Judges 1n September
last, as its report shows, "at the suggestion of the Chief
Justice, considered appropriate methods for assisting the

Supreme Court in the discharge of this highly important and

difficult task, through the cooperation of the members of the

Bench and Bar throughout the country, to the end that the views .
of the federal judges and of the bar may find adequate and
helpfil expression.”®

After tnls conference, in order to secure the co-
operation of the members of the bench and bar, the Chief

Justice requested the Attorney General to write a letter to




each of the Senior Circuit Judges inviting each to, in

turn, invite the District Judge in each District to appoint
a committee of leading members of the W®ar to cooperate with
him in a consideration of the matter or, at his optilon,
himself to appoint a committee for his whole Circult.

The Chief Justice not only wanted the matter
consldered generally but also wanted certailn specific sub-
jects considered and mentioned certain of these subje;ts, and
asked the Attorney @eneral to prepare a more complete 1list
of them.

The Attorney General prepared such a letter and
1ist of subjects to be considered, and submitted them to the
Chief Justice for his approval, which was glven. A copy of
this letter and the subjects to be comsidered are attached

nereto. Additional copies are available for the members of

this Committee.

The Circuit Judges promptly transmitted to



the District Judges a request to appoint committees or them-
selves appointed committees for their whole Circuits. The
District Judges also proceeded promptly to appoint committees
in their Districts. We have the names of the members of
about fifty of these committees ranging in number from

three to forty members. Undoubtedly committees have been
appointed whose nam2s have not been reported to us. ihﬁre

is abundant evidence of the fact that these committees promptly.
and willingly took up the work, gave 1t serious consideration
naeve formulated elither rules or suggestions for rules,~ some of.
which have been reported to the Attorney General;s office but
more of which have been reported to the district and cirguit
judges and are being held by them for consideration and may be i
expected to come 1n from time to time.

It will be borne in mind that the letter of the

Attorney General above referred to, in accordance with the
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instruckions of the Chief Justice, invited consideration
of the guestion of rules of procedure in civil actioms at
law. That letter contained no reference to rules of
procedure for cases in equity. The question was immedi - tely
brought up as to whether or not the court should proceed at
once to the final objective, the one authorized by éection 2
of the act, to-wit, the union of "the general rules prescribed
by it for cases in equity with those ir actlons at law so as
to secure one form of civil action and procedure for both;;
When this question arose the Attorney General;s office was
directed not to extend its work until this gquestion had been
considered by the Court and decided.

At this time the Attorney General had formed an
organization within the Department, had appointed a Special

Assistant to the Attorney General, in charge of the work and

an advisory committee consisting of three members of his
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staff, The Assistant to the Attorney General, ﬁr. William
Stanley, Assistant Attoruey General, Harold ﬁ. Stephens, and
Edward H Hammond, attorney in the Department of Justice;
three members of the teaching branch of the profession, Dean

Roscoe Pound of Harvard, Dean Charles E Clark of Yale and

Professor Edson R Sunderland of Michigan; also three practicingi
lawyers, George W Whiteside of New York, Frank A fhompson of
gt, Louls and Donald DeFrees of Chicago. An extensive
correspondence had been carried on with the circuit and districﬁ
judges and their committees. Material had been accumulated
for use in the task. A plan had been formulated for necessary
preliminary research. offices had been equipped and the
appointment of four additional men to carry on the research

work was under advisement, but in view of the matters above

referred to there have been no further appointments to this

work.




e

The plan of work for the department in addition
to the collection of material for the use of the judges,

the committees, and the Attorney General and his staff, the

correspondence with them and the collection and organization o
the matter suggested Dby the committees, proceeded along the
1ines of the statute. Sectlon 1 of the Statute authorized

the court to prescribe 1aw rules. Section 2 of the Statute_
authoriged the Court to unite the equity rules with such law
rules. The Department planned that 1if and when it became

its duty to draft law rules to be submitted to the court,

the law rules must be so drawn that they would be harmonious
with-;nd suitable for union with the equity rules whenever

the court decided to take the second step. A1l of the work
of research done and the material gathered by the Department

were necessary parts of the larger task of promulgating rules

for a single form of action and they are available to this

Committee.
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It 1s of interest to observe that so far as can be
ascertained from the correspondence with the committees,
personal conferences with some of the members and an exami-
nation of the reports and recommendations which have been
made available, the committees have acted on much the

same theory.

They have evidently contemplated that the rules

should be a compositeof

(1) The State Practice act or Code of Civil Procedure.

(2) The Federal Equity Rules.

(3) Selected provisions of the procedursl system in

other states Where the subject had not been dealt with in the

committee'!s own state, such &s

(a) pre-trial practice

(b) discovery and examination before trial
(c) joinder of parties and of causes of action
(d) provisional remedies, and

(e) summary Judgments.




What has been said above does not apply to the so-~

called common law states, meaning the states in which there

have been retained separate procedural provisions in regard

to actions at law and cases in equlty, but even in these cases

y was to favor rules at law which should
\

the strong tendenc

to a considerable extent be & paraphrase of the corresponding

equity rulese.

while every state which has & satisfactory code

would naturally favor the largest possible confermity between

the new rules and the State code, there seemed to be 2 recogn

of the necessity of wniformity and a willingness to make cone

cessions for the accomplishnent of that end.

Your attention is called to the time element in-

volved in the enlargement of the field. While rules umder

Section 1 of the act do not. have to be reported to Congress

and take effect six months after thelr promulgation, if the

rules for law and equity are united under Section 2 they

SR L et
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have to be submitted by the Attorney General to Congress

at the beginningef a regular sessioﬁ thereof and do not

take effect until after the close of such session. This
clearly means that the united rules should lie with Congress
throughout an entire regular session. If the rules are

therefore not submitted to Congress at the beginning of 1its

next regular session in January, 1936, their submission will ba

to walt until January, 1937, and they cannot go into effeect

until the end of that session at the earliest.

Edgar B Tolman

Special Assistant to the

Chicago, Illinois Attorney General

June 20, 1935



MR. LOFTIN: Major Tolman, may I ask whether the
Attorney General's advisory committee ig to be

.

continued?

MR. TOLMAN: Nothing has been done about that
matter. After this meeting arranges its organiza-

tion, then we will know what to do.

THE CHAIRMAN: I might supplement Major Tolman's
statement by making some mention of the financial
situation.

This, of course, wWill cost some money.

The Attorney General, I am told by otficiallv
of the Department, has an appropriation of $40,000.
1 have also been told by his assistants down there
that they estimate that until the next session of
Congress, after the first of January next year, they
will need about $15,000 of that 40,000 for their
own set-up, for the salaries of the Attorney General’
staff on this work, and for the incidental expenses
of these local committees.

That ieaves $35,000 out of the Attornsy
General's appropriation, that the Department has
suggested might approximately be made available for

the use of this comm1¥tee, because the appropria-




tion act is so worded that the Attorney General
can authorize expenditures out of it for a committee
appointed by the S8upreme Court.

Now, it is doubtful about the sufficiency of
that fund; so the Chief Justioce, through Mr. Hammond
here, has applied to the Appropriations Committee of
the House for an additional 435,000 to be expendesd
under the direotion and control of the Court itself.
Mr. Hammond reports this morning that that suggestion
has been received in'a friendly spirit, and we have
‘no reason to doubt but that the Congrese will naki
that appropriation at thie session. That would
leave possibly 850,000, all told, that might be
available for the use of this Committee in the draft-
ing work; up to, say, June 1936,

I have had some talk with the Chief Justice
about outlay. The order specifies that the members
£ this Committee, 88 such, will serve without com-
pensation; but it ie understood that the Court wants
to compensate the members for their expenses in
attending all meetinge. At present, we have no
appropriation, and the coste 0of 1his meeting will
have to be paid out of the Atiorney Genersl'es

appropriation, which is subject to legal limitation




as to expenditures and so on; and Mr. Tolman has
kindly arranged to have the necessary authority given

down there to pay the expenses of members in attend-

, ance at this meeting, within the limitations prescribe
by law,
Then, I think it has been the expectation

of the Court that when it came down to the actual

drafting work done by the Reporter and those under
~his direction, and his staff, that there will be an
expenditure for a moderate compensation for those
men who give up their time to that work, on lines
;eimilar to those followed by the American Law In-
' stitute.
Dean Clark has presented, or suggested.a

budget here. I asked him to do it, because I thought

| he ought to know what his staff requires.

When it comes to the time limit, he says

% that he should nope to get a ;reliminary draft ready
' for the consideration of this Committee in the fall,
and the ideea will be then that this Committee should
meet and chew the draft up &nd do what we can with
it, and whip it into shape so that we could then
submit it to the Court; and we should hope to be

able to do that before the Court adjourns in June,
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1936, so that the Court will have a ochance to look
over the draft and feel that it is & sufficiently

respectable document to warrant them in handing out

the draft to the Bench and Bar of the country. Then,
of course, 1t would have to go through the mill there

It would be exceedingly dangerous business |
for the Court to enact a set of rules without having
everybody take a whack at it, to see whether there
are any holes in it; and I think 1t would be thelr
jdea that, at that stage of the game, this draft
would go to these local committees and to the Bench
and Bar generally, and we would be flooded then
with suggestions, and one thing and another. Ve
would have to take those up again, go over our draft,
and then again submit it to the Court.

However, 8o far as I have been able to sound
out those who have ideas on the subject, inocluding
the Reporter, the indications are that to get a
report ready to submit, to disseminate among the Bar,
to diesseminate among the local committees, to get
their views, and revise it and have the Court con-
sider it and all that, and have it ready by January
1st, at the opening of the next session of Congress,
13'8 physical impossibility. It would also mean a

haste about this work which wouldn't be justified;
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~ get our Reporter to present a draft to us next fall,

T and we can deal with it so as to be willing to hand

- g0 they can chew it over befores the adjourn, and make

" up their minds whether they are willing to hand 1t

' leave that for the present.
. budget.
. four conferences of this Committee, that is, travel-

ing and subsistence, on the agssumption that we have

- four general Committee meetings before June, 1936,

so that, apparently, if we follow that program, and

it to the Court before they adjourn in June 1936,

out for general discussion and criticiem, we will
have done a good job, It 1s a tremendous undertak-
ing. I have gome correspondence with the Chief
Jugtice about some phases of this thing, but I will

I started to call your attention to this

First, 1t is estimated that the expenses of

at 83000 apiece, and & reservation for contingent
expenses and expenses of smaller group'ueetinge of
$1000, a total of $13,000.

He has got a suggestion here for the Re-
porter's regular staff. He suggests that he be
allowed to employ Mr. James William Moore at a

salary -- he is now on a salary of $2300 at Yale;

that this Committee pay him at the rate of #1800 a




year for his work in the drafting, Yale continuing
to pay him $500.

He also suggests the employment as one of
his aids of Mz. Frederick F. Stone at a salary at
the rate of %3000 a year; stenographer, part time,
he estimates that 700, and travel and inocidentals
at 500; which would make the Reporter's staff, the
narrow staff, $5000 for total esxpenses up to the
time we submit a draft to the Court in the spring
or summer of 1936.

Then he has & suggestion for an expanded
gstaff here, on the theory that if he finds he is
able to make faster progress with the larger staff,
1t would pay to expedite the work that way, and
would cost no more in the end.

For his expanded staff, he suggests as
agssistants during the summer of 1935, Professor
Harry Shulman, two and a half monthe at #500 per
month, 81350; Professor Fleming James, Jr., on the
same basis, $1350; and then he has got an item here,
anestimate of "Special Work of members of the
Committee," five of them for twc months each, at
$500, He pute that down as a possible expenditure
of $5000; contingent reserve for special work of

assistants, $3500; making $10,000. 8o that, wi%th




of Justice and expenses of the Department with

~put in at $20.000; the Attorney General's office

. contemplated, a surplus of $15,000; so that his

18.

his expanded staff, his outeide limit for the period
from now until June 1936, would be $15,700.
He has an estimate of mimeographig and

printing,8$2000; secretarial staff in the Department

respect to the local district committees, he has

estimated 1t at $15,000.

That would leave, out of the total of

#65,000 in the two appropriations, one made and one

general outline here calls for an expenditure between
now and June 1936, both in this Committee and in the
Attorney General's Department, and their work, ac-
cording to their estimate, a total of $50,000 out
of the $65,000 available.

Now, I have done all of the talking so far,
mostly, just to sort of start the action going.
You have thechoice of taking up particular sugges-
tions one by one, or possibly you prefer to open
the discussion generally for a while.

What is your pleasure about that?

MR. LOFTIN: Mr. Chairman, wouldn't be well at this

time to hear from Dean Clark? I think he has un-




doubtedly given considerable consideration to the

work of this Committee.

THE CHAIRMAN: You mean, with respect to his staf?

and set-up and organization?

MR. LOFTIN: Not so much &8s to the mechanics, but
as to the outline of the work of the Reporter, and

matters connected therewith.

THE CHAIRMAN: What is your pleasure about that?

If there i8 no objection, we will hear from

Dean Clark.




MR, CLARK: Well, Mr. Chairman, and gentlemen of
the Committee, may 1 say I would like mainly to get
instructions, and I would likes to have the opinjon
of the gantlemen on sone of the various activities
we should follow.

I think perhaps I can indicate two or three
matters in & preliminary way, before indicating some
0f the problems that come up.

First, I think it would be very helpful
indeed to the Committee to have the assistance of
the Department of Justice and Major Tolman., It is
quite important that we get these suggestions fronm
the various parts of the country; and I think that
we nmust work out a rather detailed documentation

of mhat we do -- 1 think it will be more persuadive.

That will mean, in a way, not only documenta-
tion from the books; that is, what we can find fro:
studying the statutes and rules and general
authorities; but also, what we can get in the way
of practical suggestions; and I think it is going to
be very helpful indeed to have Major Tolman able to
get all these things together.

I must say that I was a little overwhelmed

myself at the thought of even the correspondence that

would develop; and, while I do not think I have h




| deal, and that needs to be sifted over very carefully

subject quite a little, and of course, have some ideas
- If the Committee wish to push ahead for the date of
" January 1, 1936, I am quite prepared to do it; but on

 the whole, I think 1t would be unwige. I am afraid

with more approval from the Bar as & whole, 1f it is

i matter.

%with such &8 short time remaining for its submission
E generally to the Bar, that that would not give a gcod

iimpression.

;ahould complete our report to the Court before the

end of the next term of Court; that is, before the

19

as azuch as Major Tolman, I have already had a great

Now, again, agp to the time, I want to conour

in wnat Mr, Mitchell has said. I have worked in this

that we would have to complete the worxk ourselves,

My .own view is that it will be quite possible;
quite desirable, in fact, to aim at the date of sub-

mission to Congress as January 1, 1937; that we

Court adjourns next June; and that the remaining
period wauld then be available for con.sideration by
the Court and for submission to the Bar generally,
and then for revision by ourselves.

I think that our work probably would meet

seen that we gave that much time and attention to the



MR. OLNEY: Mr. Clark, leaving out the matter of
the approval of the Bar, can the work be done

satisfactorily between now and such time as would

. enable us to report it to the Court in such time for

~them to consider it before January 1, 19367

-

_MR. CLARK: Well, I should rather doubt it, I
think that I could probably get a draft that would
be satisfactory to myself; but of couree, that isn't
the problem, by &ny means.

What I expect, having had some knowledge of
discussions in the American Léw Institute, and from
what should be the nature of the work of the Com-
mittee, is that any preliminary draft which is laid
before you will call for a great deal of revision;

and I don't believe that we could both prepare a

. draft and have it revised by the Committee in that

; time.

MR, OLNEY: Well then, the time is not sufficient
to do the work itsel?, between now and January 1,

19367

MR, CLARK: Yes, I think that is correct.
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MR, WICKERSHAM: May I ask the Chairman whether he
i thinks the Court understands that, or does the Court

‘| expect us to do the work with greater celerity?

THE CHAIRMAN: The general understanding in my

, conversations, purely informal, has been that thies
" job --doing a good job, the kind of job that ought
frto be done, and taking all the precautions that are
- required to get it circulated among the Judges and
; the Bar -- means that, if we get these rules in
effect inside of two or three years, we are doing

a creditable work.

MR. WICKERSHAM: All right. I wanted to be sure
the Court wasn't expecting us to give them something

they could send to Congress next January.

THE CHAIRMAN: They are not. It is quite evident,

''1f we should try to dump in on them a set of rules
é'that they would have to consult the senior Circuit
iJudgeg and the Bar about, and pasgs on them before

. January 1, it couldn't be done.

YR. DOBIE: I think wé will all agree that is
’utterly impracticable, to present it for approval
iby the session in 1936. I ¢think, if that can be

;done in 1937, we can certainly not be charged with

3
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' neglecting our job.

1 was interested in what General Wickersham
gsaid about when the Court expected ue to present our
final report to it. I wondered if they would rather
i have it done during the summer, or when the Court is
in session, or what that situation would be., I
% think, on questions like that, if we can work them
E out here, it would be extremely helpful., I don't
; imagine that, at this meeting, we can go into much

. of the detalls of the rules.

THE CHAIRMAN: I don't think they have thought
about that, Of course, they are looking to you. -
gentlemen to plan this work in the most efficient
. way; that is what they appointed you for. They
| want your judgment and your help in going at it
in an orderly way; they are busy with other thiggs,
and they have delegated to you the job looking
this field over, making your mind up as to what
proper organization you should have, and how you
should go about it. They want your opinion about it.

They haven't expressed any to me.

MR. WICKERSHAM: Of course. in their order, they
say nothing about communicating with the Bar; they

agsked us to advise them.



My personal concern was whether they had
in their minds that they were going to get before
them, next November or December, &8 finished product
that they could do as they liked with, or whether
they really understood it would take a year or mcre

to do this.

THE CHAIRMAN: My impression ig, from what I know
of the situation, that if we got a report that was
satisfactory to this Committee, that we could hand
to the Court in a year from now --

MR. WICKERSHAM: And they could send to the Bar --
THE CHAIRMAN: -~-that they could then consider,
and with a view to sending it to the Bar, they would
be completely satisfied that we had proceeded in an
orderly way; and they wouldn't feel worried if you
took lornger, if you found it necess8ry; they want

to leave it to the Committee.

MR. DOBIE: Do you contemplate the possibility
after we make our report and it is referred to the
Bar, that the Court will call on us again to go
over our tentative completed report in the light

of the suggestions of the Bar?

THE CHAIRMAN: Undoubtedly. It will go out to
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" these local committees and all the Judges, and the -

Judges will hear and talk about it. They may have

' an infinite variety of suggestions to make, and 1

have no doubt the Court will dump back on to us our
report, with this multitude of suggestions from
Committees, lawyers and Judges, and ask us to go
down the line again and see what is good and what
is bad in them; and then make a second report to
them, which they can?look at as nearly a final

product.

MR. DOBIE: That would seem to be the only

sensible thing to do. -

MR, WICKERSHAM: It would seem to me, under that
aspect, we ought to look to the point of giving the %
Court our draft, if possible, before their final ad-
journment next year; and they ocould look it over
during the summer months, and perhaps, during vaca-
tion, direct that copies be distributed and so on,
and be ready to take it up when they met in the fall.

But it seems to me we ought to work to that
date, say June 1, 1936, to get it in the hands of the
Court; that is, our euggestions; but not later than

that day. I mean, that would be my general 1idea,




~action on that? Is 1t the sense of the meeting --

. deavor to complete, and to furnish the Court with its -

E suggested rules, not later than June 1, 1936,

THE CHAIRMAN: Do you want to take any formal

MR, LOFTIN: Do you want to make that motion?

MR, WICKERSHAM: I will eimply make the motion that

1t 18 the view 0of the Committee that it gshould en-

?

MR. LOFTIN: 1 second the motion.,

THE CHAIRMAN: All in favor of that say aye.

Opposed?

(The motion was carried by unanimoue
vote.)



MR. LOFTIN: Mr. Chairman, I don't think Dean Ciark
' had finished, and I suggest that we hear further from

him,

THE CHAIRMAN: We will call on you again, Dean, to

go on with your statement.

MR, CLARK: I wanted to find out how much of the
actual work of research the Committee was willing to
do; that is, individual members.

It is my guess that not all of you will have
the time, but that some of you might work on specific
: topics; it would be quite easy, I think, to work out
. a 1ittle assignment. Such-and-such & person, for
instance, might take the rules as to original process

including Arrest, and --

MR. WICKERSHAM: That brings up a question --
"including Arrest® brings up a question that I have
hed in mind which we should consider and determine;
and that is, how far we gshould attempt to prepare
rules for provisional remedies, or whether provisional
remedies should be left,under the Conformity Act, to

&

the different States.

My own impression is that 1f we undertake to

establish a uniform rule for provisional remedies in

'
i
i
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the Federal Courts, i1t will do more to stir up op-

position to these unifisd rules than by any other

process, but it is a subject that I think -- I am
only throwing this out for consideration.

There are three or four fundamental Gub-
jects which I think we ought to decide before we

undertake the division of the work. First, the

general scope and plan; then, I think we should
take those three or four other fundamental questions

which I think we ought to consider.

THE CHAIRMAN: We have a large number of those.
0f course, I think we ought to, so far as we can,
dispose of the big problems of organization first;
then take up the various matters that the Reporter
wantes instruction on.

His question raises this one:
! Is it the idea 0f the Committee that those
| of us who are in the active practice will find the

time to do any actual drafting work, or some of us

may and some of us may not, or whether that sort of
i work will have to be relegated to the Reporter and
to those members of the Committee who are law school

men?

MR. WICKERSHAM: There we have the precedent in the

'

s
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American Law Institute, the Reporter of the subject
will communicate with members of the Council, for
instance, as to whether A, B, or ¢ is willing to
undertake the work of being Adviser on such a
subject. In that way, we are drawn into actual
original work, those members of the Council who have
nhad the time and interest and who have been able to

do it, by leaving the initlative to the director of

. $he work.,

The Reporter here stands rather in the rela-~

tion that the Director of the American Law Institute
does to its work, and he can from time to time com-
municate and find out what particular subject each

nember of the Committee 18 interested in, and what

""he would be willing to work on.

MR. CLARK: Well, I rather expected tﬁ;t‘l would

do that, particularly with the professorial members

. winom I know; and I had thought of certain things

1 might ask them to do. I don't know the praciicing

' members of the Bar so well, and I was wondering if

«
T
\
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I could find out if they had a specialty in which
they were interested, or how much it would be

possible to call upon the other members.

MR, DOBIE: I would like to make one observation




there, Dean Clark, if I may.,

Being a law school man myself, and not im-
posing too muoh confidence in the law school men,

I think it would be extremely unfortunate if in any
way it gets out to the Bar of the United S8tates that
this is a law school project, rather than that of
the whole Committee. I really feel very strongly

on that.

I think we may have some more "Brain Trust"
stuff, 1f the lawyers generally get it that this is
the idea of & group of theoretical people who have
written a great deal on the subject.

0f course, there is also the matter that
these men who are engaged in practice can't give the
time to it that we can. 1 don't begrudge every
available moment that I have., Some of us, like Mr,

Lemann there, &re combined law school men and

practitioners, who do the work of two people, practice .

and teach, too.

But this work, in whatever way it is done,
we ought to guard very carefully, and certainly see
that it doesn't go out to the public that the
spade work is a law school project, with these able

and experienced practicing lawyers rather sitting

on the poop deck and looking on at what we do.

-~




1 really have that feeling verys trongly.
I wonld like to hear from other members of the Com-

mittee, particularly General Wickersham.
MR, WICKERSHAM: They are both indispensable.

MR. CLARK: I quite agree with what Dean Dobie
gaid., It wasg partly with that in mind that I was
making the suggestion.

I do not know that this really needs to be
decided, or taken up right at the moment, 1f you
would rather think it over, and perhaps make
suggestions to me privately, those of you who can

spend a 1little time on some particular field,

MR, WICKERSHAM: Mr, Chairman, how would it do to
adopt a motion that the Chairman be authcriged, in
consultation with the Reporter, from time to time
to appoint such members of the Committee as are
willing to accept appointment to act as Advisors in

the work, on particular subjects dealt with?

MR, OLNEY: May I make a suzgestion, before we

consider that particular motion?
MR, WICKERSHAM: 8urely.

MR. OLJYEY: We have not merely ourselves to con-
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sider as to the part we will take in the work; we have:

also got to bear in mind, as has been said, the Cir-
[
cult Judges and the local coummittees;, they &re o

L

decided importance.

According as they are taken into consulta-
tion and are in accord with the final result of our
own labors, the work of adoption of our work on the
rulee by the Court, and its adoption by the Bar, and
without objection in Congress, will be simplified.

Also, loocking at it from our own point of
;1ew, the point of view of myself as & member of the
Bar, I would make this suggestion:

There are very few of us, outside of the
law school men, who have anything of a broad, com-
prehensive idea of the task that we are given to
undertake. We have, all of us, particular sudbjscts,
particular ideas that we have met with along in the
line of our experience.

Now, my suggestion would be that Dean Clark

make an outline of this subject, a skeleton of 1¢,

the general idea, the general purpose, the general
things to be accomplished in connection with that

particular subject. Then that skeleton can be sent
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to us, and can be sent to the sonior Circuit Judges,
and can be sent to all of theet committees, with
a request for suggestions anywhere down the line in
connection witan these various subjscts. Thé mere
enumeration of the subjsots will bring the par-
ticular points to the attention of these gentlemen,
and you will begin to get suggestions along a rationa
line, and with some co-ordination; and we ourselves
then, so far as we lawyers are concerned, can give
to the Dean the results of our own experience and
our own ideas.

It seems to me, we may get the cooperation
of these various committees, in getting them to work,

What I feel ig ~- one thing I am afraid of
is that many 0f these committees have discussed some-~
tning themselves, and they will be enthusiastic in
having it imposed upon this Committee literally, and
without any exceptions to it; there is the pride of
authorship, you know, all that sort of thing; bdbut
if we can get them working along this other line,

we will have them with us.

MR, WICKERSHAM: How many of these cemmittees are

th=re, Major?

MR. TOLMAN: We have had some interesting reflec-




| Washington of the attitude of the Bar was telegrams

f 1t was very clever judgment of human nature.
anything. One State has done a wonderful plece of

work; half a dozen other States have made beginnings

- wants tnem to do gomething -- they are thoroughly

' placated now. What they really want is drafts.

33.

tione on that subject, as a result of experience.

About the first demonstration that we had at\

for drafts of rules to be submitted to them, I
greatly admire the psychology of the Chief Justice in

giving the initlation of this thing to the Bar.

Well, you see how many of them have originate

on it; but the great part of them -- having been

satisfied by the demonstration that the Chief Justice

I think the 1dea of keeping them in line 1is
a perfectly sound one. I think the committees are

a great asset; we ought never to lose then.
MR. WICKERSHAM: About how many of them are there?

MR. TOLMAN: Oh, we have the names of committees
from, I think fifty districts. There are probably

507 men working on this.

MR. "ICKERBHAM: What I meant was, the number of

different committees.

THE CHAIRMAN: Fifty districts, I think he. said,




MR. WICKERSHAM: They are committees appointed in

. the District Courts?

MR, TOLMAN: 1In the districts, yes; and some by the

Circuit Courts.

MR. LEMANN: In my State, where we have two Dis-
' tricts, we have one committee; I think that is pro-

bably true in other States. I imagine we have a

committee functioning with some degree of activity

. in almost every State.

MR. DOBIE: I remember the meeting in Asheville
- - a short time ago. Of course, the Chief Justice al-:
ways goes down thare. I was invited to go, but 1t1
| came right during our final examinations, and I
couldn't.

I understooé they went through it quite
. seriously, and will probably make a report to you,

" or a very large committee of all the States in the

f Circuit.

MR. TOLMAN: Well, it hasn't worked out quite that
way. It has been rather informal; 1t is different

everywhere.

For instance, 1in the Fourth Circuit, Judge

Parker has a regular annual conference in his circuit*




He didn't appoint anybody, but he held a meeting
of that conference. And in the 8ixth Circuit, the

Judge had a judicial conference of his own, and a

large one; from that, he picked a standing committee -
of five.

Well, let me finish this picture., I think
what we do about these committees 1s a very important -
thing. In the first place, I think wi; will be most
ungracious not tc recognize what they have done;
because, Whether it has been worth anything or not,
the spirit of it is magnificent.

Then, juet as your Annual Meeting 1s the
meeting that sells the Restatement to the Bar at
large, so we have got to have a constituency to
gell these rul:s; and our committees that are now
in existence and have worked on this matter have
demonstrated their interest and their loyalty;
they afe the men that are going to give us a working

force behind this movement.,

MR, WICKERSHAM: I had no intention of suggesting
anything to the contrary. I only wanted to get
some idea of the magnitude, the extent of the numbers
who would have to be consulted, in line with MKr,
Olney's suggestion, which struck me as a very good

one, if we could do it: Send to each of these




. committees a skeleton outline prepared dy Dean Clark

i their opinion on then. For instance, the one 1

' 4hrew out a while ago, as to whether or not we should
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of about what we are contemplating, and let them
criticize or suggest additions to that, before we get
down to the actual formulation of anything.

0f course, after all -- aside from certain
fundamental‘questionl, as to whether you will include
this, that or the other thing -- it is a work of
great importance, but it isn't a novel work; a great
deal of the spade work has been done.

You have got the Michigan rulee, and a
variety of rules in different places that have been
threshed over; and we oan take half a dozen of thosg
and the equity rules, and you get a pretty good idea
of what the scope is of what you are going to do.
Then come the details, which are different; but
there are certain fundamentsl questions which I $hink

perhaps we ought to put to these committees and get

undertake to provide general rules covering provision-
al remedies, or whether to leeve those to the general
laws of each State. I mean, that is one of the

things I just threw out.

MR, TOLMAN: Well, I see your point, and it is in




. product, but I would give them rules. If the Draft-
i ing Committee had rules on a subject and thought it

. was time to gend them out, I wouldn't stop because

" we hadn't got all the rules; and there are certain

' vital and fundamental questiones that I would send out.

3?’0

harmony with what I wae trying to say. I don't think

we ought to ask these committees to do any drafting.

MR, OLNEY: I had in mind to head them off from

that¢ very thing.

MR, WICKERSHAM: Judge Olney had that in mind.

That is the reason -~-

MR, TOLMAN: I would give them a finished product,

and at the same time not the whole of the finished

There are plenty of them to be decided.

For example, we have got a Judicial Code.
Noizyyf that Judicial Code stays there except so far
as we make rules,?{re we going to make a complete set
of rules on every procedural subject that 1is im there,
or are we going to let the Bar, when we get through, '
have to look in two books and make a careful search
to find out what the law is ?

Although brevity and simplicity are the

most vital neceesities, I think we have got to cover
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the ground so that when the Bar gets through, they

. only have to look in one book to find out what the

. procedural law is.

MR, WICKERSHANM: That dbrings up another question

. ¢that I had in mind -- Vo

THE CHAIRMAN: Thie discuesion ie headed up right

to Point 1 in my agenda. As long as you have led

. up to 1t, I am going to ask the Committee to conelder .

it and take some action on it; and that is, the
question of the relationship of thie body with these

committees.

MR. DOBIE: Mr. President:

I do not know 1f it is in order; if 1t ls,
I would like to raise this question:

Do you think it is desirable, in order ¢o
get the continued support of these local committees,
that some form of resolution be taken by this Conm-
mittee, thanking them for their work and expressing
our interest in their work; that that be given ¢o

them either through the press or directly ?

THE CHAIRMAN: That ies precisely what I was going

to suggest.
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connection with suggestions, and particularly, as

E to sell these rules to the United 8tates.

| of the Committee.

MR. DOBIE: I think we all agree that we must work

with those people, and we need their help, both in
somebody has sald -- to uee a word I don't like -~

I thought it might help get it across to
these men that we are not high-hatting them; and I

thought that wes worth bringing up for the thought

THE CHAIRMAN: The first thing I had on the agenda
here was a suggestion that the Committee oconsider the
appointment of Major Tolman as its Secretary ~- 1
don't mean by that a mere amanuensis; I mean a man
in charge of the secretarial work; and with the idee
that he will aid in the liaison between this Comnittee

and the committees that he is in touch with,

MR. WICKERSHAM: I move the appointment of Major

Tolman as Seoretary of this Committes.

MR. DOBIE: 1 second 1it.

THE CHAIRMAN: All in favor say "Aye".

(The motion was carried by the
unanimous vote of the Committee.)




. them.
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THE CHAIRMAR: Now, the next thing on the agenda,
along the line of what you have just been discussing,
fie 8 resolution of some kind to authorise the Secre-
tary to send a communication to these local comnittees
which they are 211 waiting for now, telling them just

what we expect of them, and what we hope to ¢ 1 from

The Chief Justice thinks that ought to be
done, but he thought it ought not to be done until this
Committee thinks it a wise thing to do, and considers

just what form 1t should take.

¥R. GAMBLE: 1 was wondering, Mr. Chairman, if a
communication directed from this Committee to these
various committees would be appropriats, or whether or

not it shouldn't come from the source of their origin ?

THE CHAIRMAN: You have him right here; he has
jurt been made Secretary of this Committee, and alse
the Attorney General's right-hand man, in charge of

the direction of the work of these local committees.

MR. WICKERSHAM: 1 wonder whether that suggestion
hasn't some merit: That we request the Attorney

General to communicate with these various committees ?




' intended to take 1nto account all suggestioas that

- might be made to it, and would in duz sourse, after

41.

MR. LEMANN: I1f we want to establigh our relations,
General, with the committees, don't you think 1t shoul
really come from ue, %o show our anxiety to have their
continued support and oooperatiﬁn ?

I should think the kind of communicetion
addressed to them should be something like thie:

That the Committee had been organized, and
Major Tolman had become the Secretary of this Oommittea;
that we proposed that he would put at the service of
the Committee all the mastorial sent to him; that we
were very appreciative of the work they had done, and

hoped they might continue to send Kujor Tolman any

suggestions they might have; that tho Committee

1t reached some tentative conclusions of its own,
then submit these tentative conclusions to the local

committees and ask for their suggestions.

MR. DOBIE: That was my idea. 0f coursee, 1f the
Attorney General wants to add anything to it, that is
optional; but I do think it would be an awfully good
1dea for this Committee to get that across to the

local committees.




' we certainly can't do anything of that kind until we

' meet in the fall, I think. 0f oourse, We could then

MR. LEMANN: I don't think we want any drafting

from thenm.

THE CHAIRMAN: Does that statement of Mr. Lemann's

embody the sense of this Committee ?

MR. LOFTIN: If you will make that as a motlon,

1 would like to second 1t.
MR. LEMANN: I will make it as a motion,

MR. CLARK: I think that is very fine, Mr., Chairman
I just want to add a bit to Judge Olnev's observation,
I should a 1ittle hate to go back and ask
for direct gestures on these things froam the committee
We would be overwhelmed.
Furthermore, we can't do it very quiokly.

1 wouldn't have enough information to go to them now;

reconsider the matter, but I should a little prefer
not to go to the committees too rapidly. We wan<s
their good will, but until we reach conclusions ovr-

selves, I am not sure ~--

ARG

O

MR. OLNEY: Perhaps I didn't make myself clear.

1 haven't in mind asking them for any vote,
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or anything of the sort.

1 myeself, for example, would like to see a
axeleton outline prepared by an expert on thise subject
who will cover the thing, in order to enable me tO
coneider the matter intelligently from my own point
of view, I am sure these committees are 1in exactly
the same situation, most of them, They are made up
of lawyers, for the most part, and they are in the
game situation.

A11 1 had in mind wae that such an outline

ahould be prepared and sent out by the menbers of this
Committee; and that those commlttees themgelves be
asked for any suggestions that they might have to
make, nct in the way of drafts, but in the way of the

points to be covered and the objects to be attained.

MR. OLARK: 17 1 might comment further, I have felt
that would be 2 fine tbing for the Committee, 8nd I
shall be glad -~ 417 you wish me to do that, I shall
do so.

Again, 1 am a 11¢ttle hesitant about sub-
mitting that yet to the district committees, because
I do not see hoW¥ that can be prepared without sug-

geeting certain tentative approaches, and you gentlemen
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% very likely may say, "We won't coneider that at all;

: we won't put that in our scheme of things."

In other words, I fecl we may ralse ques-

. tions in the district committees that never will be

- considered, that we will settle and adjust in our own

f inner ocircle here,

¥R, OLNEY: 1 think very likely that is the case.
: 17 that is what it would mean, anything that was sent

" out, we ought to pass on it ourselves.

MR. DODGE: As to the district committecs' rela-

: tions with us, shouldn't the disgtrict committees re-

| ceive their directions from the power that appointed
' them, rather than direct communication in the first

; instance from us ?

In my District, for exemple, I learned that
E the District Judge had appointed a committes of three.
. Do they know the Attormey General in the matter 7

| Do they know Major Tolman ?7 Aren't they looking
merely to the District Judge who appointed them ?

I1f eo, shouldn't he tell them what their duties are,

before we address direct communications %o them ?

THE CHAIRMAN: Well, there is this adbout that, MNr.

Dodge: This Advisory Committee is appointed by the



1: in with a new set-up; and that these local coammittees, 3
- appointed at the suggestion of the Attorney General by
. the Federal Judgee, were all going to be in the dis-

. card.

" what this Committee's relations with those other com-

' mittees are, and all that this motion of Mr, Lemann's

" @0 far as this Committee appointed by the SBupreme Cour

: 1ines ae indicated, and that we understand that the

. Court has no different 1dea about it.

| gend them a letter himself, saying that in view of
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Supreme Court, and at first, many of these committees

got the impression ;;_onoe that the Court had stepped

Now, it is the Oourt that 1is going to decide

is, it ig simply to advise these local committees that

is concerned, we hope they will continue in existence,

we expect their cooperation and assistance along the

Now, then, if the Attorney Jeneral wants to

that he is going to maintain this organization of
local committees, he can do it; but it does seem to
me that these local committees are waiting for some
word from us as the Advisory Committee of the Oourt,
In fact, I have been telephoned by half & dozen of
them, wanting me to tell them what their functions are

and wvhat we want them to do, so there is an element

that they have got to have from us about it.




" oountry, the local committee even knew of the existenod

. 1ittle publicity ia Boston. I did read a little squi

. about it in the paper before I heard of it froam any

48,

MR. DODGE: I question whether, in my part of the

of this Committee, because thie Committee has had very

other source, but it has been given no publicity ther

as yet.

MR, DOBIE: I don't think the Associated Press, Mr,
Dodge, 414 carry that. 0f course, it was in the
United States Law Weekly, and things of that kind.
I dare say that in New Orleans they probably gave out
that Mr. Lemann was appointed; but I find that there
has been very, very little publicity about this in the

papers. How desirable publicity 1is, is a question.

MR, GAMBLE: I don't think it is desirable at all

until we get something done.

MR. OLNEY: I might state my own experience: There
is practically no publicity in California on the sub-
ject, but the senior Circuit Judge had seen mention of
the appointment of the Committee, and he was at onc§
very much upset. I eaw hinm, He felt a certain

responsibility, ih a way, for the committee which he




| copy of a letter from the senlor Cirocuit Judge to the

. tion if I could go back, for example, and report to

" the Circuit Judge that it was the idda of this Commis

' wouldn't communicate with these committees, vo whom

| would your communications be addressed ?

' different kinds of communication. The genesis of
| the thing was a letter signed by the Attorney General

' prepared in his office.

47. .

himself had appointed, really.

I think it would help relations in my seo-

to utilize those committees to help in the work.

MR. DODGE: Would he then communicate with his com

mittee 7

MR, GAMBLE: May I not inquire, if Major Tolman

MR. TOLMAN: Well, there have been a good many

MR. GAMBLE: Yes, I have that. I also have a

District Judges.

MR, TOLMAN: Yes. Then the senior Circuit Judge
wrote the District Judges. After that, then the
correspondence came in, from the Circuit Judges, the

Digstrict Judges and the committees, to the Attorney

General.
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MR. GAMBLE: Wouldn't it meet your suggestion, MNr.
Dodge, if a communication were sent back through the

same channels that the original communication was ?
MR, DODGE: Yes, that is wh;t I had in mind.
MR. WICKERSHAM: It went first to the Oirocuit Judg
iR. TOLMAN: Yes.

. MR. WICKERSHAM: And they communicated with the
District Judges; and the Dietrict Judges then ap~-

pointed their committees ?

MR. TOLMAN: Yes.

MR. WICKERSHAM: I think we had better keep to that

i line, or we will get in an awful mess.
THE CHATRMAN: Mr. Hammond ?

| MR. HAMMOND: Oh, I think so, yes. Ve have made

the senior Circuit Judge recpon.iblo}fgu;ho Distriot

% Judges. All communications from the Distrioct Judges

é were supposed to go through the senior Cirocuit Judge.

MR, DONWORTH: It strikes me that there is a little
mixture here cf a question of expediency and one of

delicacy. 0f couree, they must both be met,




official way, either through the Attorney General's

' mittees and others; and if they happen to live in

49

We remember the clause in the order’appotntii
ue, that we are responsible only to the Cours; and, }
of course, that was put in for a reason, because of
the other line of work that has been going on, Ve
ghould certainly avoid the slightest suggestion of
cross-purpoees or of ignoring, as Judge Olney has
sald, and the other gentlemen -- I think our contact
with these committees is going to be along two lines.

We will hear indirectly from them in an

office or through Major Tolman, their suggestions,
Further than that, individually, we are
going to be approached very often -- probably most

of ugs have already been consulted by the Judges' com-

our general neighborhood or happen to know¥ us indi-
vidually, they are going to write to us with thelr
various suggestions; and I think the correspondence
that each of us would have would be more or less
multitudinous.

I think, by all means, we should invite the
cooperation of those comiittees, and not let the idea

get out that they are superseded or to be ignored.
I do not xnow just what the matter of the

delicacy of the situation would call for. Pe:@;




| that would be at cross-purposes with everyone else.

50.

if we should adopt a resolution inviting them to for-
ward all of their suggestions, either through the Ag~
torney General or dira2ct to Major Tolman, that might
meet it.

That runs into the other suggestion that ha
been diescussed here; that ie, whether we should invi¢
anything before we have an outline, I think we cer-
tainly should not.

1 think that the orderly way would be for
our Reporter to prepare, in any fors he sees fit, an
outline of the rules. It is so much easier for us
to criticize -- constructive oriticism, I mean -- and
add to and amend something we have before us, rather

than for each of us to start in de novo on something

I would think that this resolution, in gome
form in which the delicacy of the eituation will be
taken care of, should pass.

1 also think that before we actually do any
individual work of our own as members of the Committee
that Dean Clark's outline in some form, more or less

inchoate, should be before us.

MR. DOBIE: My idea, Mr, President, was just a good -

will resolution, as you sald.




. stand 1%, that these local committees are to be told

| wants their continued cooperation. They want to hear

§ itself, and as to what this organisation means to th

' is that a resolution be communicated, telling then wve

. want their continued cooperation; and, in order to

é complete sets of rules themselves, to simply invite
. them to send to the Committee now, to aid ue in draft-
. ing, such suggestions as they have and the benefit of

~such work as they have done; and inform them also

' that.

51,

THE CHAIRMAN: Well, the gist of it ie, as I under-
that this committee appointed by the Buprenme Opurt
from us, and nobody else; either from us or the Court

Nobody else can do that for us, and the general Sthough

soft-pedal the idea that they should start in draftin

that when we make a draft, in due course, we hope to

be able to get their consideration and suggestions on

That is about the gist of it, as I under-

stand your statement, ien't it ?

MR, WICKERSHAM: I was going to make one suggestion:
That we ask them to send their communications through

the senior Circuit Judge. That would preserve ~-

THE CHAIRMAN: Well, have they been communicatinsg

with the senior Circuit Judge ? Can't they write.




letter to Mr. Tolman, or to you down

MR, HAMMOND: The original letter
senior Circulit Judges.
I don't know that it would

to show the original set-up, how the

went out, and how the committees are supposed to
function.

I will just read the report indicating that.
gset-up:

(Reading.)

there 7

went out to the

be a bad ides

original letter




' this letter to the senior Circuit Judge, and then send

" a copy of it, in the cases where there has been direct

copy of the letter the Committee has written to the

' or have they come back through the District Judge to

53,

MR. WICKERSHAM: My suggestion is simply that you

preserve that set-up. We might oommunicate directly
with the Oircuit Judges, or let the comsittees, and
ask then to send through the senior Cirouit Judges

whatever suggestions they may have.

MR, LEMANN: Haven't many of thea been writing

direct to Major Tolman, and taking a short-cut ?
MR, RAMMCRD: Yes. -

MR. LEMANN: Have most of them communicated direocsl

the Oircuit Judge and then to the Department ?

MR. HAMMOND: Well, it has worked both ways. Some
times they have followed the method of sending through

the senior Circuit Judge.

MR. LEMANN: 1 was wondering if we couldn't address

communication, to the persons who had been in direct
communication, saying:
*"Dear Kr. So-snd-so:

"For your information, 1 am inclosing a

Senior Circuit Judge."




~and not offend the senior Circuit Judge.

é sent out this letter. ¥We had sufficient ooples made
. and inclosed in the letter to the senior Circuis Judg
- a letter for each District Judge, a printed copy of

% this; and I think we could inclose, probably, printed
_copies of this letter to the senior Oircuit Judge and

ask him to distribute then.

' General communicated with the senior Circuit Judges
, or these committees, and made the announcement of the

} appointment of this Committee ?

f any communication until thie Committec has met.

| have a letter from the Attorney General to these com-~

That might serve both ways: Preserve the

direct communication without too much circumloocution,

MR. HAMMOXND: Yes, that is what we 4id when we

MR. WICKERSHAM: Mr. Hammond, hae the Attorney

MR, HAMMORD: No, we had been requested to hold up

MR. DODGE: Why isn't that the firet step to taks,

mittees 1?7

¥R, DOBIEK: I think the Committee ought to speak

for itself, on that point,



MR. DODGE: If you think the committee in New
Hampshire knowe anything about this Committee, you
think something that surprises me. There has been

80 1ittle publicity about this in New England, at

least, I should think it would be much more advisable
to have the appointing power of that committee infors

them than for this Committee to tell thenm.

THE CHAIRMAN: Well, don'{ we decide what their
relation will be as far as we are concerned ? That
is what sticks in may crop.

What they want to know is, how we are going
to proceed in our work, and whether our set-up, whioch
the Court is responsible for, means their abolition
or not. And the Court has asked us specifically ¢to
sugzest what our relstions will be, so that a communi-
cation can go out which will bear evidence of having
the approval of the Court and its own Advisory Conm-
mittee, sugzesting to these committees how w;-uhould
like to continue Telations with them.

Now, of course, Major Tolman and Mr. Hammond
here are the Attorney General's right~-hand men on this
thing. He doesn't sit down and handle all these
things. They are Special Assistante to the Attorney

Cenefal, and they can write from the Depariment with
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try to spell out the details. I should think we ought ;

. %0 leave that to the Chairman and

B ety S

full authority; and they are also with ue, Major Tolm
being our Secretary; 8o he can speak for the Attorney
General'e office and for this office in one breath.
That is the reason wo wanted him in that position.

It does seen to me ~- of course, Whether the
communications will go out to the senior Circult Judges;

that is a tactful suggestion.

MR. WICKERSHAM: That was my suggestion, that we
use that medium of getting to the ocommittees. That

preserves the relation of the senior Gircuit Judges.

MR. OLNEY: 1 am certain of this, ¥r. Wiokersham:
1£ we do not communicate direct with the senior Cir-
ocuit Judge of the Ninth Circuit, we will be making a

mistake.

(Laughter.)

MR, LOFTIN: Mr. Chairman, I seconded Nr. Lemann's
motion, ae he has reviged it, that the communication
be sent to the Oircuit Judges, with coples to the com~

mittees -~ did you include the District Judges ?

MR. LEMANN: Well, I really don'‘t think we ought ¢to

Secretary. Gen
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I should think it cught to go to the people who have

been officially connected with the enterprise.

THE CHAIRMAN: I would like to suggest two things
about that resolution.
One is, that the communication state that
' any communications the local committees want tc make
~to us may be transmitted to the Department, to Major
Toiman; so that they send everything in to him, just
as they have heretofore.
And then I would like to add another sug-
gestion, and that le: Before thie communication
. from this Committee or from Major Tolman goes out to
' the local committees, we submit a draft of it to the
. Chief Justice and get his approval of i¢; because
" he is interested, and we are really nothing but his

. Advisory Committee, anyway.

MR. LEMANN: Those are the things I think the Chair~
man ought to be generally authorized to consider, evong

if there are some things that haven't been mentioned

today.
¥R. DOBIE: I think that is & very interesting
problem, Mr. Chairman. 1 agree with Mr. Lemann that

we ought to leave that largely to you; because I don ¢




O

“know, and you do, how much the Chief Justice wants us

~and what we propose to do about it, before it goes out,

: of the Committee, and I suppose it would carry sugges

appointment, or something like that; wmo that the two

i will dovetall together.

' as OChairman, because then I get the answers back.

| currence of the Attorney General who made the ortginal;

to go to him. You can speak on that subject with
authority. Problems of that kind, I would very

gladly leave to you.

TEE CHAIRMAN: Well, I should feel in a matter of
this kind, where these two organizations have been setd

up, that he ought to be told what our conclusions are

MR. DONWORTH: This letter will be from the Chairman

tions in the proper language that this is with the con<

THE CHAIRMAN: Well, I am not sure I want to go om

it as Chairman. 1 dislike to start writing lettere

(Laughter.)
I would like 30 see Major Tolman get those.
I want to bring out the fact in this letter
that Major Tolman is our Secretary, and also the At~
torney Geﬁeral's man; ané that communications ad-

dressed to him will hit both targets; and I don't wan

‘ to get thea started writing me about 1it.




by my last suggestion.

. be interested in that partiocularly.

the discussion, that Mr., Lemann restate his motion.

~those interpretations.

. 1 re~second it.

MR. LOFTIN: Mr. Chairman, I suggest, in view of

MR, LEMANN: 1 thiak it would be simpler 1f we
agree to vote on the regolution, with the interpreta-
tions placed upon it by the course of the discussion;

vesting the Chairman with the authority to construe

THE CHAIRMAN: I will undertake to summarise thea

in the report to the Chief Justice.

MR. LOFTIN: Well, I seconded the motion origimally.

PHE CHAIRMAN: Is there any discusgsion ?

MR, OLNEY: In that connection, should it not be
as a part of the motion that the form of the letter
to go out be a form that is approved by the Chairman

of the Oommittee ?

MR, LEMANN: Yes, I was taking that for granted,

MR. DOBIE: I don't suppoee the Chief Justice would
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'
'
'

" we should talk to him before we send it out, because

' interpretations, say “Aye."

THE CHAIRMAK: I think he would. I wouid kaud 4% .

to him, and get his approval. At any rate, I think

there is somewhat of a delicate situation here, you
know, between the two organizations, and he ought to

xnow what is going on.

MR, DOBIE: Your motion would leave that to the

Chairman, of course ?
MR. LEMANN: Yes, it would.
THE CHAIRMAR: Have you any further &iscussion ?
All in favor of that resolution, with
Opposed ?

(The resolution was carried by
unanimous vote of the Committees.)

MR. WICKERSHAM: With the Chairman having full

power to interpret that resolution.



:lr. Wickersham about the procedure of drafting ?
| I think Mr. Olney is entirely right in say-

3 ing that practicing lawyers would prefer, and find it

: congideration; and MNr. Wickersham's motion, as I re~

él1.

MR. LEMANN: Haven't we lost sight of the motion of"

really necessary to have something presented for thei

eall 1t, wae that this be left to the Chairman and th
Reporter to work out the procedure of allocation.

i Mr. Clark originally asked whether he shoul
- allocate this work largely to the law schocl men. 1
. think Mr. Wickersham meant to cover it; 1t seemed to

' me his resolution did cover 1i¢t.

THE CHAIRMAN: VWell, he made the motion, and we
eart of wandered away from 1t. Do you want to state

1t again 7

MR, WICKERSHAM: Well, my motion was that the Chaife

RO ——

man and the Reporter be authorized to request that

members of this Committee who are willing to do so,

% act as Advisors in the preparation of any of the par-
. ticular subjects which may be raised for consideration.
MR. LOFTIN: I will second the motion.

THE CHAIRMAN: Any discussion? All in favor --

(The motion was oarried _by_th



5 ea.

MR. DOBIE: Mr. Chairman, wouldn't it be well ~-- I
am not offering thie as a formal motion -- it may be
that some of these lawyers here are specialists in
~some particular field; and it might be very desirable

for them to give that information to the Reporter.

MR. WICKERSHAM: Yes, I assumed that would be done

before we left.

MR. DOBIE: It may be =~ I don't know these prac-
iticing lawyers very well -- but without any false
%nodesty he could say, "If I am to do anything here,
1 would prefer to work in this particular field."

I I said I thought it would be well for the
:members of thie Committee to tell you the fields in

which they specialicze.

MR. OHERRY: You set the example, and the rest of

us will follow.

MR. DOBIE: Well, I don't know, for example, what

particular fleld Nr. Olney has been a specialist in

out there. It may be there is some oné part of Fed-
' eral procedure in which he is perfectly magnificent,

 and has had an enormous practice; and some other

particular field in which, though his judgment 15.03- ;:

cellent, he doesn't feel cogpetent to speak with the

4
4




. He says to the Director, "How about Judge So-and-so ?

" 0an't he help in this 7" And then it is arranged.

" advise him how he is situated, how much time he feels

. the American Law Institute. We have found it very

‘report.

83.

same authority.

MR. OLXEY: I am like the old country doctor --

MR. DOBIE: I think it is very well for the Re-

porter to know that. Judge.

THE CHAIRMAN: How would it do to propose a resolu-
tion to invite every member o ihe Committee to com=-

municate with the Reporter on his own motion, and

able to give to the work, and what particular subjects

he 18 interested in and willing to help on ?
MR. DOBIE: That ies my idea.

MR. WICKERSHAM: Mr, Chairman, we haven't found

that that method of procedure was very appropriate in

much better to have the Reporter take the initiative. .

You build up the Conmittee by suggestion,
rather than by asking a man in advance what he will do
I do think there are one or two fundamental

things that we ought to decide, whether we decide th

now or submit them to a committee for oonlldoration%:;




i tentative; and I can do that very shortly -- I should

| unfortunately gotten 1into the habit of professors, I

e

5 general guestions that I thought we might Aaiscuss.

' made that the Committee would like to have an outlire

64,

Take this one I referred to a moment ago,
about provisional remedies. That is a subject -~
whether we are ready to express ourselves on it or
not now, I don't know -- but I think we must give
special consideration to that.

I think there are many subjects -- I don't

know what Dean Clark's inpression is about that -~

MR. DODGZ: What 40 you mean by provisional remedies

MR. WIOGKERSHAM: Well, Attachment, Arrest, In-

junction, and so on.

¥R. CLARK: Mr. Chalirman, there are two or thres

Might I say first that the suggestion was

from me. If that would be helpful, I should be glad

to send an outline if it will be considered purely

say, by the middle of next week,

In that connection, another point: I have

fear, of talking too much; by which I mean that I
have written articles, and I had prepared an article -l

I have two articles with my assistant, Mr. Moore.
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. Thers was one article that Major Tolman referred to,

% your judgment. I only make this suggestion as an
f aid to you all in forming your judgmente; and it may

' give you something definite to consider and to object

% you can make them, as soon as you oonvoniogtly can,

 have written if I had known of the development of this
. Committee, because I made certain suggestions as %o

- what might be done; but the article was already in

' gerve the purpose of something to shoot at, if you want,

in the January number of the Yale Law Journal, whioch
stated the historical background and which may be
helpful, but which is not now immediately necessary,

the Court having acted. Another article appears in

the June Yale Law Journal, which is not yet officially
out. I have a few reprints here.

This last article, I don't think I should

press when the Committee was announced, and it does

I want to again offer my apologies for having it 1in
print, but there it is. As long as it is Sacre, 1%
may be that you can get some ideas.

Again I say, I am perfectly ready to accept

to. I just picked up 2 handfull of these; I may not
have enough to go around. I will see that you are
all supplied, and draft a little outline of subjedss

to be considered, and then ask for your comments, if




. suggestions.

- all get copies of tnis article, and an outline. 1

i
i
i
|

. 1 discussed a good many of these things. I think
. probably in all of these things I have said too
~much for present purposes, but nevertheless, I have

fsaid them and they are out; and, if you gentlemen

P e

[

MR. DODGE: 1Is there any other literature you can

refer us to; for example, is there any model draft?

MR. CLARK: There is quite a good deal that has been:

done on that subject. For example --

MR. WICKERSHAM: The Michigan rules, the rules of
the American Judicature Society, the Practice Act

in New York --

MR. DODGE: Will you refer to some of those in your

comnmunication to us?

MR, CLARK: Yes. I might% say further, I have conm-
mitted myself in print even more extensively, in a
book I wrote on Code Pleadings, published by the

West Publishing Company & few years ago; and there,

wigh, you carn cet my impressions in that way, and

perhaps‘that will give you some foothold to make

So, 1f that 1s agreeable, 1 will see that you

think I can send it out very shortly.
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MR. DODGE: And a list of some of these periodicals?

MR, CLARK: Yes. On that, may I agk again for
suggestions? A great deal hes been written on the
subject of pleadings and procedure. I could make a

very extensive list, or a very brief one.

MR. LEMANN: Your Horn book footnotes has a rather
staggering bibliography. I imagine he would like
one rather carefully selected for the busy lawyer --

models to consider.

MR. DOBIE: Mr. Chairman, I don't want to toot my
own horn, but I have just corrected a galley proof
on a Case book on this subject. I ocan say for that
Case book, it may be rotten in a great many ways,
but I certainly went through 75 of the lsading law
journals in the United States, and I have got very
acute referencese in there to the literature of the
subjeot.

I should be very glad indeed to try to help
Dean Clark, 1f he would 1like me to do it, to prepare
something in the nature of a prospectus of the
articles in the leading law journals on this subject.

I do think I am familiar with that.
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very helpful to lawyers.

MR. DOBIE: 8Some of these journals have unified
' indexes; some very gocod, some rotten, some have none
at all, Waoere they had none, I took the 2iles and

. went through every artiole, and the law school notes.

THE CHAIRMAN: With toe permission of the Committee
I would 1like to have four or five different problems
disposed of before we get to discussing generally the

: kind of rules we are going to make.

This is an endlese subject, and theye are som
broad questions of the scope of the work that arise
under the statute, which I have here in the 1list that
the Committee has to consider.

Right at the outset, we ought to get baok to
.this specific problem of recommending to the Court a

‘certain financial set-up for the Reporter for the

;coming season. He 1s going to start to work right
1

|away . No expenditure can be made without the ap-
iproval 0of the Chief Justice; and havent't we'pro-
;ceeded far enough now so we can go back to this idea
'0f the Reporter's staff. and frame a specific re-

icommendation to the Court as to just what we think

~he ought to be supplied with this summer, and how’

i muoch?

j
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That is one of the primary things for us to
do. 1f we can get that out of the way, and then
dispose of three or four of the other broad questions
I have here for the Committee, we can then open Jt’
up for general discussion about the forme of rules
and what subjects we are to deal with., They are
all interesting, but they will come appropriately,
I think, after we have taken care of these other
things.

Are you willing to proceed back %o the
question of the Reporter's astaff and the budget we

recommend for that purpose?

MR. LOFTIN: 1Is that budget sufficiently definite
for a motion to adopt it as you have read it, MNr,

Chairman?

THE CHAIRMAN: VWell, I would like to hear from the
Reporter. I think we ought to hear from him
specifically now. After this general discussion,
ne is in a position to state again just what he
thinks ought to be supplied to him now. He has a
regular staff and an expanded staff here.

I will hand his figures back to him, and ask
him to go over them.

(Copy of proposed budget is as follows:)




' as Reporter, when he is also a member of this Com-

. act without compensation.

3 salary for the Reporter, and my general view wag that

73

MR, DODGE: May I ask one question, Mr, Chairman?

I thought I detected one departure from the

American Law Institute practice, in that you haven't
provided for any salary for the Reporter. W¥Was that

included?

THE CHAIRMAN: Well, there ia one item there, i?f

I could see those figures again --

MR. DOBIE: I don't see how we can segregate him

mittee, and it is provided that the Committee shall

MR. CLARK: I might say that set-up provides no

probably he ought not to have a salary.
Conceivably, again, on the drafting of

members of the Committee for some special aotivities,

I might draw some compensation on that item. I put

down "special work by members of the Committes,.®

¥R, WICKERSHAM: Do you think so, under the terms

of the order?

MR, CLARK: I am not sure.
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MR. DOBIE: How about going to the Chief Justice

a bout that?

THE CHAIRMAN: I have already gone to the Chief
' about that. I will read you what he says, if I can

. £ind the lstter --

MR . WICKERSHAM: I know that is the rule in the

i American Law Institute. Ko compensation ig daid to
| members of the Committee; they get reimburssment for

%traveling expenses, and a per diem, but no compensat

MR, CLARK: I think that ought to be established, tos:

.1 think we ought to fix that.

MR. LEMANN: He has in mird that perhaps some of th
law gchool men on this Committee might take the burdem
of draftsmanship; that would mean very much more in-

%tensive work.

MR, WICKERBHAM: Oh, yes, quite. None of the

:Reportera in the Institute ere compensated.

MR. LEMANN: RNo, and taat is why this prodblem is
now proposed. If he is & member of the Committee
as well as the Reporter, then this inquiry raises the
question of whether he could also receive any com-

pensation.



THE CHAIRMAN: I can read two letters from the Ohi
that will clear the air oconsiderably.
One of them is a matter we have already
dealt with, but I ¢think I might read it:

(Reading letter with reference to
communication with local committees.)




THE CHAIRMAN: Now, here is his letter about the

compensation,

The order which says that the members shall

serve without compensation, I think, meang merely
that, as such, we won't have any compengation. It

doesn't exclude the idea that i1f any of us, the

Reporter or some of these law school men, actually
sit down and spend weeks or months of their time

drafting, that they should not have compensation; an
thie is hig letter on the subject:

(Reading letter with reference to question
of compensation.)

g Now, that is the way the matter has been

' left; so it i8 not a cloged matter by any means.




MR, OLNEY: It seems to me, Mr., Chairman, to be

perfectly clear on principle. The Supreme Court oonéj

templates that there shall be compensation paid for

the work of reporting, and that anybody that assists

Dean Clark in the work of reporting should certainly

be paid for it,

There is all the difference in the world
| between the work of reporting and the work of the

. other members of this Committee.

MR. WICKERSHAM: VWell, in view of that letter, it
' is perfectly simple for the Chairman to put before
‘" the Ohief Justice definitely, a letter explanatory
of that, and get & reply; then we will have no
doubt about it.
1 think from his letter that he didn't ex-

pect members of this COommittee to do the spade work

| that is done by the law school men, for instance,

? in all the work of the Law Institute, without any

| compengaticn. I think he is mistaken in what he
says about the deduction from the salary; but other-

' wise, he has the idea. I think we could make a

definite comnunication, expressing the views of this

Committee tnat work of a research character, other

tnan that work which would be done by members of the

Commitee as such, if done by a membér of the Com-

hd .



mittee, should be compensated for such work, the same

as 1f done by any outsider.

THE CHAIRMAN: Dean Clark, would you like to have
until after lunch to go over these figures and pre-
pare a definite resolution, specifying precisdly
whom you want to employ, and how much, in view
of this gubject we are just talking about, or are you

prepared to do it now?

MR. CLARK: VWell, I might say this: I shouldn't
like to be too much committed to one single form,
because I will have to make some arrangements. The
two young men I have down there, Moore and Strong,
are quite definite. What I put down as an expanded
staff, I have worked out after talking with you on
the train; and I am not sure that I ocan arrange for
all those things I have spoken of, although I think
it is very probable. That, I suppose, would allow

a little lee-room, in case I cannot make arrangements

THE CHAIRMAN: Lt would probably be this: The
Committee would probably be willing to pases a rsooiu-
tion that any elimination or addition to your staff
that you might need to make during the summer, while
tne Committee i8s not in session, may be taken up

with you by the Chief Justice; and, if it meete his
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approval, go ahead with 1it. I don't know how else

' to do it.

MR. CLARK: Are you going to be away?

THE CHAIRMAN: Well, I am no better qualified to
act for the Committee than anybody else; and really,

i suppose the Chief would talk to you about it.

Really, the matter liee in his hands, because he has
to authorize all expenditures, under the order of

the Court.

MR. WICKERSHAM: 1Is he going té be abroad this

summer?
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THE CHAIRMAN: Well, he has not yet given me an
outline of his plans. I think he is going up in

, New York for a while,
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MR, WICKERSBHAM: Yes, he is there now, I know. 2

saw him there a couple of days ago.

MR. CLARK: But I didn't have the general outline
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and, in tact, the funds available, clearly enough
" in mind, so that I haven't made final arrangements

of all ' those details. 1 think they are arrangements

] can make; that isg the only difficulty. For

inetance, I nave put down certain of my colleaguss




for work this summer, and I may find that they

have already made other arrangemente,

THE CHAIRMAN: 8Suppose you draw up a resolution
specifying the arrangements you would like to make,
with the questionof compensation settled all along
the line, and with a provision at the end of it that

if alterations are required during the summer, that

the Commitéee authorizes you to take them up with
the Chairman, and, if they receive the approval of

the Chief Justice, to make them., How would that be?

MR, CLARK: Yes, that is quite all right.

THE CHAIRMAN: Will you get such a resolution

ready?

MR. CLARK: But a resolution embodying what I

suggested there, I think would ocover it,

THE CHAIRMAN: VWell, you have got two staffs here.

I don't know which one you want,now,

MR. CLARK: Well, I think it would be worth while
to work out the one that I have called the larger
one, the expanded staff, because I think the funds
are available to do it; that is, put the two

together.
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MR. DODGE: I think it 1s the sense 0of the meosting
‘that you should include in that budget compsnsation
%tor the Reporter or Associate Reporter, on a scale

%comparable to that in force in the American Law

;Inetitute.

1 make that motion.

MR. OLNEY: Can't we leave the thing to the Attorney
;General, so that he authorizes the Reporter to prepare
ia budget of his expenses, at least for the immediate
%budget; and that that budget has the approval of the
Committee, provided it is approved by the Chief
Justice?

}

| We have got to leave some discretion with the

'Reporter. We can authorize him in advance, subject

Eto that approval.

MR. DODGE: I made my motion, because I thought the

Repbrter might be modest.

. THE CHAIRMAN: Is there & second to Mr. Dodge's

‘motion?
MR. LEMANN: I second {t.

THE CHAIRMAN: That is confined to the one poinsg,

that provision ought ¢t be made for compensation io the

Reporter for the time he actually devotes to drafting.




All in favor of that say "aye".

Opposed?

(The motion was carried by the
unanimous vote of the Committee.)




