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MONDAY HORRING BESSIOH
April 3, 1948
The meeting of the Advisory Goumittee on Bules for
Civil Procedure, held April 3-5, 1944, in the West Gonferensce
Roow, Suprsme CGourt of the United States Bullding, Washingion,
p. G,, convened at 10:00 a.m., Judge Charles E. Clark, Beporter,
pregiding. -
| coe The following were 1ln attendance:

Gharleé E, Clark, Reporter (4ctlag Chelrman)

Wilbur H, Cheryy

Armistead M. Loble

- Rovert &, Dodge *

Manté ¥. Lemann

Scott H. Loftin

Egmund M. Morgan

Edgon R, Sunderland

Jamgé dm. Moore

Robert %. Oglebay ‘

Edward H. Hammond

JUDGE CLARE: I shail take the responsglbility of aali-

ing the meebting to order, because I guesg I am thefalées%
veteran, in point of gervice at 1aasﬁa i am sérry %o say that
i &iﬁn’t'knew'unﬁil i got hefe that the Chalrman and The Viee-
Ghéirmaﬂ ang the Beeretary are.all ghsent and, I am afraid;

wsn‘t-be haPe.j

# Not present at the final session. -
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JUDGE DOBIE: How sbout Major Tolman?
JUDGE CLARK: He ig in Arizona. He is sald be be
marooned in Arizona. Mr. Gsmble, I undersiand, 1s not coming.

Judge Donworth is expeeted. I guess Judye Donworth is the

‘cnly one wno 1s expected and who is net here now,

The Ghairman writes this on Mareh 31 to the Advisory
Committes, "Attention of the Acting Chalrman.!
"antlemens

T regret that I am unable to attend the meeting.
The reason I am absent is that some fifty-Tive years ago,
catehing behlind the bat without a mask in a sand lot baseball
game, I was hlt on the nose by the bat thrower. HNothing was
done about it 2% the tliae, bub the injury drove Ehelagrtilaga
into one nosiril and I ha#s had more or less trouble breathing
ever alute, and Linally in my old ég& I &éaiﬁe& I npeded a
little more wind and to have the darn thing fixed, which has
reguired a minor mparatieh in the nasal pasgsagee. 1 thought

I haahéllawad gncugh time between the operation ang the Gon-

mlittes's meeting to be able to atiend the mseting, but the

swelling resulting from the coperation has not subsided snowgh

30 that the dootor feels I should go to Washington now. ' If

the meeting were just a Pfew days later, I could have made 1%.

Howevwer, it le not very ilmportant that I be there.
. _ o
ﬂz have written out some noles with suggestlions as to

various rules, which is all I could present if I were present.
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Ag esoh rule comes up, I would llke %o have my sugzestion read
to the Comuittes, | |

*There areé only two new mabtbters %o come up which have

arlsen sinee our last meeting. One is the revision of the

court reporisr rulss resulding from the passage of the court
regorter's act, which 1s & minor matter and ought %o be egasily
dons; and the other is the situation resulting from the decigion

in ﬁllljvk Hawes, where the Gourt in effec¢t held that our rule

reguiring the clerk to give informal mailed notice of orders
gave a parity a right to faly'en the reeceipt of the notice, and
the aiark*s failurre to ssnd 1% Jjustified a eourt in exercising
ils discretlon to extend the time for appesl by the subberfuge
@f vatating the judgnent aad immediately resentering it. The |
Reporter's preposals on this subject seem to acquiesce reluc-
tantly in the decision snd tinker the rules somewhat bo mltigate
1%, I think %this is the wrong approach. I wroie a leﬁtar %0
the Chief Justice about the ease, which is attached to my notes,
and E.Qéulﬁ 1ike to have 1t read to the UGommitiee; also, the
Chiel Justice’s reply, in which he sald the Court would not

grant a rehearing, but invited any amendments the Conmnmittee

wanted to suggest, which I interpret as an invitation to pre-

sent aumendmente that repeal Hill v. Hawes, if we think 1% de-
girable. I have in my notes presented two alternatives. OUne
is %o make amendmenis relterating wore clesrly our original

intent and repealing, as far as exgress 1angusga can 4o 8o, the
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decislon in Hill v, Hawes. The other alternastive is to assume

that the Court hoe power te make rules affesting the $imeg for

appeal and fixing the time at thirty days from the date of
notice of ﬁhe'juﬁgmsnt, ingteas of ﬁhe date of entry, and re-
quiring a foraally served netice to sgbert the time for anpesl.
Hy preference is for the lstter. l_zhiﬁk both should be in-
corporated in the draft to be printed and distriduted, and let
thejaaurﬁslanﬁ the bar comment on both.

"“Ine Reporter has considerable more work to do on
this 3#33@@% and-@ther rules in the way of preparing sdditlonal
notes for the tonsiderstion of the bar and the courts., I wonld
like to ses that draft before 1t is submitted to the Court, as
I nay have some Sﬁgééstions to make about the notes,

"dincerely yours,
( *¥illiem D, Mitchell¥

¥Mr. Hsmmond, Seanator Pepper won't be here at any
time? Is that the situation? Did you have a letter from the
senator? _

HR, Kaﬁﬁﬁﬂﬁ: I had a letter from him. Flret he gald
ha.wés coming, and I got a room for him at the hotel. Later,

I just had a short note from him in which he szid he msul@-é%

unable %o be here at the meeting, and 1o cancal the reservatien.
CJUBGE CLARK: Then I teke 1% the Major won't be here.
MR, HAMMOND: The Major will not be here. He is out

in Arizona, asd he plans to stay thers. He had hlg reservations
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vack on the 6th of April, and he sald he Gign't think he sould
g&t'them changed,
HR. LEMAHH: Ie Judge Donworth comlag?
MR, "HAMMOND: I haven't heard thet he is not comling.
MR, LEMAIR: I saw a letlter froam him in angbther oon-

nection saying that he was having d¢ilfficully afﬁanging hig

" plans be come both to this and te the Institute meeling, and it

lefy nme prather uhgsrtain whether he was coming.

MR, HAMMORD: As far as I know, he 18 coming; and
as far aﬁ Hr, %itchﬂll's'seaﬂetary knows, he ls . coming, besguse
ahe did not mantiﬂﬁ him ag one of the ones that wers not coming
as Tar as she knew.,

JURGE OLARK: I‘think, then, that we had better name
an Aetlng Chairman and do the best we @an. I am sorry things

have develeped thls way, but I didn't realize 1t un®ili 1 got

- down here,

JUDGE DOBIE: I believe 4t would save a 1ittle time
if %hﬁuﬁ&pa?t&? would act ag Chalrman., I suggesd thaei the
Reporter act as Chalrman of The mesiing. I think that will
srebably save some time.

MR, LEKANE: He probably will d&eo as_much talking,
whether he ls in the ﬁhair or isn's. |

SQEMATOR LOPTIN: With the ides of 1imiting the smount

he can balk.

DEAM MORGAN! I think you had better do 1%, Charlie.

T <
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JUDGE CLARK! If you all think 1% woulad gxpedite
matbters, I will. I am afrald I will be talking all the while,
PEOFESSOR SURDERLAND: You must always ask the Chalr

-and get permlission before you say anything, Charlie.

SUDGE DOBIE: I make that motion with the idea bhal
you don't do aPooh-Bah stunt on us and say, "I make this gugech
as Chairman,™ and then aaswef it as Beporter, but I think
that would expedite matters.

SEHATOR LOFTIN: I will second the motion.

JULGE OLARK: It has been moved and séconded that the
Reporter act temporarily as ﬁaﬁiﬁg Chairmen. All those in
favor will say %aye”; cpposed. (Carried) Wﬁ.Will Z0 shead

the course of the meeting.
0. Judge Clark assumed the chair as the Acting
Chalrman ... _
_ THE ACTING CHAIRMAN: e, ﬁ&mmen@, have you any
annmnncﬂmﬁaﬁg? I suppose we ought to declde some preliminaries,
ses BIT the record ... '
HR, HAHMOND: I am_hgviﬁg-mimaegr&phad Hr. Mitehell's
letter and glso his suggestions, He kas submitbed suggestlions
a8 to certaln of the rules. A4 copy of those will be avallabls
V@?y ghortly. .I have also noted in my own notes the prules ags
to which he has made sugg@szioné and, 1f the Gcmmitaaé would

1ike me %o, I can read his suggestion as each rule comes up

<
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rather than read his long 1list of suggesticns.

£lmo, I have had Hr. Talm&g‘a suggestions nimeographed,
whilch you already have, and I have likewlse msde a note under
tach rule in my notes that he haeg made & suggestlon, and I can
presant that as each rule comes up.

DEAN MORGAN: You haven't anything from Senator
Pepper?

M. HAHMORD: No, we have da guggegticen frown him,

THE ACTING CHALRMAN: 1 might add that sometime ag
I hag suggestions from Lean Morgan, and those have been mineo—
graphed. I guess those had better be pub around the table.

A, ﬁﬂﬁﬁﬁﬁg: Yes, they have been mimeogravhed.

THE AOTING CHALRMAN ; guess they are over on the
table. _ ;

HR. HAMMOWD: I will see that they are distributed.

I had figured on that, though, of coursee, that he, being here,
would bring ug his oun suggaatioﬁ under each rule.

THE ACTIHG QHAIRMAH: I might add that a little later .
taé@y I shall have digtributed some matefi&l that we preparsd
on v@fy recent eases. There aren't so very many of them, but
we thought you would like %o have them to bring @verythiag'dmwn
to date, as far as we know. _?rﬁhablg'the mcst impor tant of
the csses that we have noted here is the ease a week ago on
sunmary Jjudgment in the ﬁuprama'ﬁeurt. Then, when we get as

far as Rule 75, Judge Harls, of the Third CGlrcuit, has a very
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interesting suggestion of sending up the original papers rather
tian coples.  When we g@t_th@?@, I will bring that up. .
I think that ig a1l I have in & preliminary way;.
Hﬁw shall we proceed with the rules? What is the ststus of
the condemnation rule, Mr. Hammond?

HR. BAMHONIN A11 the material has been sent cut,
s#nd there has been nothing further, other then %hat hag been
gent out to the'%mmitteﬁ sometime ago.

| JUDGE DOBIE: I thought (not necessarily that we arve
bouné by i%) that ¥r. Littell and the Commiftee had gotten to-
gether on everything 8X$Epﬁ the right of the Government to Gig-.
niss after the Jury verdiet had been brought in.

HR, HANMOND: Yes, with the exception of the matter
of the Jury trisl. They are together on everything, really,
exeept the dismissal rule.

DEAR MORGAN: Yes, that is right.

HR. HAMHMOWD: ‘Whenever you get ready to take that g,

I shall be glad o dlsecuss the amendment with the Committes.

I khow sll asbout then and, a8 I esid, everything has been &g@&aa

on exeapt that dlamlgsal rule; but we also hﬁve'zhe problem

as to Sury trial or court trisl. There is no disagresment
betwsen the Lanﬁs Bivision and this Committee, but it is 2
question of what this Commities wants to do as to providing for
a court ftrial.

MR. DODGE: I woulé suggest leaving that until
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tomorrow ané golhg ahead with the rules in regular order today.

THE ACTING OHAIRMAN: Very well. Unless there is

objectlon, we will follow that course. Buppoae we start in,

then, with the rules and with the draft. I suppcse the thing

'ta do ia to take the rules now before you. We don't want to 2o

baek over anything else, do we? I suppose there ig no rule of-
exclusion definitely, is there, but the way t¢ approach this
is to take the rules that we have here. Unless there is
objection, we will go shead, then, and the firet rule is Rule h,
page 1 of Preliminary Draft III., Rule #e). Have we anytbing
from the Malor?

DEAN MORGAN: Bule 3{e) is the only uvne that you have
cﬁangaéj.iam’t it, Chariie? '

THR ACTING CHAIRMAN: Yes.

Mk, BAMMOHD: The Major favors the second drafi at
the bolttem of the page.

ﬁgéﬁ HORGAN: Yes. I think we have %o have that if
w¢ are golag to insert this rule on condemnation.

ME., HAaMMOND: Yes.

SEHATOR LOFTIN: I sugpgest we pass that cver unbil we
éési&a what we are poing to do with té@ condemnation rule.

MA. LEHMANN: Aren't we going to adopt the condemnation
rule? It is jﬁst a guestion of what forwm it ls geing to take.
If se, I think perhaps we had bétte? take the suggestibﬂ of the

Reporter, which ¥ajor Tolman recommends aiso. We would have to




1370 Ontario Street

The MASTER REPORTING COMPANY, inc. 51 Madison Ave.

540 No. Michigan Ave.

National Press Bldg.

Cieveland

Law Stenography # Conventions ® General Reporting New York

Ghicago

Washington

10

have é fule of court im here if we had o condeunatlon rule,
wouldn't we?

MR, HAMHOND: Yes, sir.

A, LEMANE: The only gquestion ig whether there is
any poesibility that we won't adopt gome condemnabion ruls,

MR, HAMMOND: de are going %o adopt some ruls, as I
underatand 1t.  There ig no question about that. Ve are pras-
tloally t@g&ﬁhﬁf with the Lands Division on agll the amendments
gxcept the cone sbout dismigsal.

#rl, DODGE: 1 move we zdopt the allernatlive rule,

subject only to reverbting to the first suggestion 1f we do not

adept any condemnation rule.

- UBAN HORGAE: I second the motlon.

JUDGE DEBIE: That is, put in Pa rule of cour:,” as
suggested ﬁy the Asporter. I seaahﬁ that.

HR. LODGE: That is right.

%ﬁa SCTIEG CHAIRMAN: A4ny discussion? All those in
fgvéEMWill say 38?8“#*6@@&8&6. It is so voted. (Carried)

We next go on to Rule 6. Let me sey that, as we g
alaag, I wish the menbers ¢f the Commitiee would luoock at the

notes, if you haven't done so already,; and at the end 1 should

- like to have some suggestlons on the notes, I am just a ligtle

disturbed that Hr, Mitehell thinks the notes are nob correst.
He gaye thal some of them ara'dir%eted to the Committes, which

of course is true, but I think in every case we have labeled
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them as such. Would you be thinking sbout that? I you want
0, bring it up at any time under a parileular rule, but at
the end I shouldé like o have g little further ingtructlion
aboub the ﬂe%eg; Ye had contemplated that these notesn, esxoapd
for taoze directed to the Committee, wers the ones that would
go oul with the finsl ﬂraft‘_ That is what we worked ons

Now let’s turn to E&l% &{b). What are the sugges~
tions?

¥R, HAMMOND: HMr, Mitchell zays thisi

" The revision {easid to bé favored by the najority!
would glve the Gourt power to entertain & moticn faf new trigl
at any time, and as the end of the term does not under our rule
affeet the court's power, 1%t ssems to me There would be no
limi%t of time on the court'sz power to grant a new trialu-ané ne
finality o a juﬁgmaﬂ%g“%he very ﬁhing of which we complgln in

the decision in Hill v. Hawes,

BIT the Commitiee doeps adopt thia revislen, I think

the note ought to stabte what the resull ils, to wit, thal theve

would be po Sime limit on grenbing a new trigl, and no finality

to any Judgment. I think I know what ths bar would say if :m{s@
a note were gbtached. | | |
"I favor the slternative, If it is desirable to glve
some power to fhe court to enlarge the time for granting new
trisls, would 1% not be better to adopt the alternative, and

then amend Ruls 59 to place a more generous llmit on time for
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motioneg for new frigl--but slways with the regiriction that

‘such s motion cannot be made after the time for appeal has

expired?” J

THE "ACTING CHAIRMAN: The Major has something, hasn'$
he? '

DEAN MORGAN: He favors your original.

MR, HAMMOND: Yes, he favors the nrigiaal..

THE ACTING CHAIRMAN: You will recall, I am gquite
sure, that 1t was the MajJor whoe brought up the proposal
originally; I mean at the last meeting. Of course, 1 am on
record &s favoring the alternstive, but I am not quite sure

what we will do sabout thie becguse the Hajor and Judge Donworth,

among obhers, I think supported the change. But at least the

first thing we should do is to find out the sentiment of us

‘here prasent.

PROFESSON SUNIERLAND: What is the present status of
the equity éaét?ine of applying in}equity:for:a‘ﬂewztrial at law?
Is %hafaémplsy@d in prgetice. at the present time or has that
jurisdietion of equity rather disappeared? -

. THE ACTING CHAIRMAN: I am not sure that I know. What
have you in ming?

PROFEGSSOR SUNDERLAND: You can apply in equity for
& new trial at.law.

THE ACTING CHAIRMAN: Yow mean a bill of review?

PROFESSOR GUNDERLAND: Yes; a bill in equity for a new




1370 Ontario Street
Cleveland

51 Madison Ave.
New York

540 No. Michigan Ave.
Chicago

National Press Bldg.
Washington

The MASTER REPORTING COMPANY, Inc
Law Stenegraphy ¢ Conventions © General Reporting

trial &t law, That 1ls the 0ldé equlity practisce.
JULGE 2@31@: Haven't we a six»m@nﬁh.limiﬁ o that
in elther 59 or 60, in which to move to ﬁ@ﬁ-ﬂﬂiﬁﬁ an ordary
THE ACTING QHAIRMAH: Ho, I don't think mo. Aule
60{b}, you know, is a motion whish ls move exbsnsgive @hﬁﬁ %h@
origingl law, but that provides in i1tsel?, in 60{b}, Lhat you
may =311l have the bill Tor reviee., Hr. Hoore, you might
explain that.
JUDGE DOBIE: There ie no time 1imlt on thatl?
?Rﬁ?gﬁgﬁﬁsﬁﬂﬁﬁﬁ: Three months.
JUDGE DOBIE: That is what I thought. Thers was &
six months® 1imit on i%.
| DEAN HORGAH: Bubt in no ocase exceeding slx montlis.
PROFESOOR sUNSENLAND: 4 bill in equity for s new
trial. _
JUDGE DOBIE: Any wmotion to set aslde an order oy
Judgment., Eaﬁ‘ﬁ that the idea?

PLOFRESBOR MOORE: Bny proceeding in equliy or at law,

such we the old writof alter yaguire.
RAR HORGAN: The last ssntence in 63{b} saya 1%
doesn't 1ialt the y@wer-m@ the court 6 entertain an action to

relieve s party from a judgment, order, or proceeding. That is

- your equliy action thalt you are talking sbout.

PROFESSOR SUNDBALAND: That ig the equity I had in
mind. if there iz no limltatlon on that now, 1f we take off
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this 1imibtation of new frigls, we are really not changing

Cthe practlies wvery much sxeept the maihod of doedng L.

| DEAN MORGAN: Yes, bubt you don't get a bill in equity
setting aside & judgment sustalned axcept in very exiraordinary
circumstances. |

PAOFLSSOR QURIERLAND: Houldn't that be frue with

the administrabion of this ﬁﬁw trial? - .

DEAN MORGAN: I don't think so. I think the minute
you begin to extend the time in whieh you can fool around for
a new Ttriasl, you are going te have -1t happen time and tlme and
time again. VWhen you bring a blll in equity to do fthie sorg of
thing or a complalnt starting & new action te set aside a
juﬂgm@ﬁt, the court will regqulre you %o make g showing. IY ls
Just & matiaﬁ, the way nmost courts grant sn extension of time
for motions, a2t lsast in my experience.

PROFEZCOR OSUNTERLAND: How would 1% do to sugpest
that the ﬁima-limiﬁ gould be exeseded only in cases where,
unﬁerx%h% prior practice, we had thds sort of method of going

at %7 I don't like to see an absolutely ironclad rule put

down there for limiting the time. IT seems as bhough there

ought t¢ be s possibility in & zultable case to extend 1t.

M. LEMANNY Most states have limits, Profsasor

- Sunderland, I think, on moblong for a new trial, and I don't

know that there is any pvavisieﬁ in most states %o exiend it.

In my sbate you have to apply for it in %hree days, and of
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course the lawyers, subtomstieally almost, =zpply for the new frial
right away. They immediately éo 1t. That doesn't maan they
have %o argue 1t in three ﬁéys.

GEAN MORGSN: o,

ME. LERARE: fThet motion for new trial sometimes is
not set down for hesaring for thirty days. You get the time
you need to presznt 1%, but 1t kss to be immediately filed.
Heres 3t is ten days es it now atends, without any axt@nsion;
Wnen I first read this amendment, I digén't see any objection to
the way th@ rajority veted the lsst time, to let the judge
extend 1%, but Hr. Mitehell is apprehensive that it may mean
gn delinite extension, |

B, DODGE: We discussed that = good deal at the last

meehing, and we added, I think, only thrse rules io the Lhree

that ares already in the rule as adopied last time. One is the
new trisl motion. What wers the other two?

MR, LEMANN: Rule 52(b) 1s the smendment of findings,
and 50 '%s the reservation of dscision on motlon for girectas
v@%ﬁi&t, I made a little index of 1%. Bidnm't we have neow
%ria&lim the orlginal edition?

THE ACTING OHAIRMAN: Whet is that, ¥r. Lemann?

MR, LEMANN: In the oeriginal rule we prohibitad any
sxtension of the time for new trial.

DE A HORGAN:  Wo sertainly did.

THE AQTE%@-GHAIRﬁAH: fes, we 4id,
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THE ACTING CHAIRMAY: Yes, we 414,

¥R, DODGE: Subdivision {(c).

THE ACTING CHALRMAN: That has been ruled Fegularily
in Bupreme Coury desisions as well as trial court decisions.

MR, LEMANN: 3o the effset of thisg majorlity voie
last time is %é grant an extension that we ourselwves haven's
pravicusly given.

. THE ACTING CHALRMAN: And nothing is sald about how
far it goes, elther. GSome of the stale provisions appear on
page 4, at the bottom of the page in the fostnote.

JUDGE BQBI%: We are gtilil keeping the ten-day motion
For new trial;sisn*twtgat trug¥?

?ﬁﬁ AOTING CHAIRMAH: We haven't taken any action yetb.
de are dlscussing 1%, Armisﬁaa%.

MR, LEMANN: “hat he means, I understand, is that
ten days is the standard provislon now permitted by the rules
for motion fbf new trial, undsr 59.

THE ACTING CHALRMAK: Ten days is the existing rule.

The guestion now is whetber we modify to extend.

¥R, LEMANH: You wouldn't cut it down in any ruls,

THE ACTING CHAIRMAN: No. There was no suggestion %o
that effect. | | | -

Sﬁﬁéﬁ POBIE: The only exception we now make is‘ngwly
discoversd evidence, isn't 1t%

DEAN MORGAN: Doesn't both your proposals except
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60{®}, which is the time for making a motion for a new trialj

MR, LEMAEN: Ho; 50{b) is nét the new trial prﬁvisién.

DAY MOTGAN: what Goes 1t say? "4 motion for s hew
trial shall be served not later ﬁh&ﬁ.iﬁ days afber the spivy of
the Judgment". Thet ls 59(b)}. I am sorey.

MR, &Eﬁ&ﬁﬁ: That is 59,

THE ACTING CHATEMAR: BRule 60(b) is the provisicn for
motlon te medify zhejjuégment for inadvertence, exeusable
neglect, and so on. OFf course, that 8till operates, and nay
operate in this case.

- DEAN HORGAN: That is right.

Tﬁ%lﬁﬁiﬁﬁﬁ-ﬂﬁgiﬁﬁéﬂ: 1% Goesn't ap@?éﬁ& on guile
the game grounds. d |

MR, LEHAHN: ©Oh, very diffaéen% grounda.

THE ACTING CHALRMAN: That is true.

FR, LEHANN: .This 1s a rather unusual provision that
Judge Olney persuaded us $o take over from a Galifornia Jode
prevision in 6&O(b}. | | |

J TER &ﬁ?iﬂ&-ﬁﬁﬁlﬁm&%: That iz correct,

B, LEMARN: But shat ie not the normsl case. The
new trigl is the normal case.

DEAN HORGAN: aAbpolutely.

ﬁﬁ;raﬁﬁﬁﬁﬂ: What was ﬁhﬁ rule in equity generally?
If I brought a sult for speeific performance and tﬁe Judge de-

cided agsinst me, how long aié I have to g0 in:therﬁ and ask
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for a new twrial in eguity?
| i, HAMGOND: Here is the équity rule, Mr. Lemann.
I have 1t here before ne.
"lie rehearing shall be granted after the term ab
Whiahlthe final decrse of the court shall have bgen entered
and veeovrded, if an_ﬁgp&ai iies to the Cireuit Court of fppeale
or the Bupreme ﬁeurt;Cbut if{nﬁ appeal lles, the petition may
be admitted at any time before the end of the aéxt term of the
Court, in the discretion of the tourt.”
JUDHE PBOBIE: That isg the olé ggquity Tale.
MR, EAMMOND: That is true.
HR. LESAHRN: That is tied up with the terms that we
want to get awey from. _‘
| JUDGE DOBIE: 1 am agsinet anything thet ties in
with the terms., We havé abolished that and, for God's gake,
let's let that stay. With that exceptlon, I am oven minded on
alno st anyﬁhiﬁgb |
e pEE ACTING CHAIRMAN: Let me state the connection of

thls problem with the preblem raisged by Hill v. Hawes. fau'may
conglder the two separately, of course, but if you t:ke action

to modlfy the rules as the Supreme Court has glready done in

Hil: v. Hewes, then you may not want %o do this at the same

time. You &eﬁ‘z want to‘make two madifieéticna,kall looking to

making a judgment uncertain.

I suppose you all remember Hill wv. Haweg. That was
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& Case down here in the Plgiriet of Columbia. Judgment was
entersd; the appellant clalmed that he didn't get notice of it

from the clerk, and he got the trial. judge to re-enter the’

Judgment, aﬂdhnnthing.more. The Court of Appeals held tn&ﬁ that

dlé¢ not extend the time, and'in the Supreme Court the malority

held that 1% 4id, that the appeal was within the time.

Hy. ﬁitshe&i, you ses, wanﬁs to g0 agalnst the rule
of the case direetly. My suggestion, which he says is only
reluctantly accepting and tinkering with 1%, is found under
60{(b}, pages 56 and 57 here, in which we put in a provision in
effect allowing the dlstrict Judge to modify the Judgment
during the slx months period, and Mr, ﬁiteheli has ﬁtﬁ&?
alternatives which ave stricter than that.

I Just wanted to bring that to yaur.attentiena

Mit. LEMANN: There is no necessary connection betwaen
this rule and the Hill v, Hewes situation. |

THE ACTIRG CHAIRHAN: Shall I put it this way: There

is no thﬁaretieal-ﬂenﬂeéﬁiea vetween the two. Praoetically,

isn't there this connection, that you don't want to extend the

- time of finality of Judgment in two different ways at the same

time? Do you?
MR, LEMANN: Of esourse, I think maybe the trouble in

Hill v, Hawes is the exceptionsl situation prevalling in the

District of Columbla. I was startled to find that in the

District of Columbia the time for appeal was provided by rule of
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THE ACTING CHAIRMAN: Do you want to take up further
Hill V. Hawes at this time or o postpone 1t? Mr. Mitohell has

put in 211 bis suggestions &g o Hill v. Hewes in connection

with the next subdivision here, (o).

HR. HAMMCGHD: May I suggest on that that I think it
would be edvisable io postpone 1t until I can distribute % the
members of the Committee what M. Mitchell has o say about it.
He has quites & lot %o gay about 1t snd hes specific recommenda—

tions in regard %o it. MNot only that, he hasg quite a lengthy -

letter which he wrote %o the Chief Justics about Hill v. Hawssg

after ﬁhe Case wes decided, suggesting that they ought to have
2 rehearing of the aase, and he has the reply from the ﬁhief

“Justice,

JUDGE DOBIE: We certainly ought %o have that befors
s, I Ehink, before we- eonsider it.
MR, BAMHMCHND! That ig my suggestion, Judge Dobis,
We will have those pretty soon.
| JUDGE DOBIE: Suppose we pags that. I move we pass

that.

MH, HAMBEOND: It will reguire, 1 think, the considera-
tion of reading them by the individual members of the Committes
before you act on it, I think You can act much guicker if yuﬁ
éo have it that way. |

THE ACTING CHALRMAN: There "is no question that we

must have Mr. Mitﬁhﬁll“s material before us. That was a gr@aﬁ h
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letter he wrote., He told the Supreme Sourt what was whal.

the pragent guestion is on H{b}. Do you want to
postpone that, tos. As we sald, 1t Ls not necessarily connec-
ted., It all anffects the gensral idea.

DEAN MORGAN: I dohn't see that the two are tied
together av all.,

THE ﬁﬁflﬁﬁecﬂéiﬁﬁaﬁx Then, will you take soms actilon
on thia? |

- DEAN HORGA4: You remesber the history of thls. The
arlginai smendment that was voted by the Gommltiee was practic-
ally the alternative, wasn't 1t, and then on the second neeting
they cut out a 1@% of these placee where we prevented denying
ﬁﬁ@ enlargement. |

THE ACTING CHAIRMAW: Yes.

DEAN HMORGAN: One of them that they eut out was 59,
whieh had to do with new trisgl. OF course, I am not in g very
#ood pasitiaé o gp@éguan-tnig becguse I vigorously oppaseﬁrthe
eut%iﬁg‘aut ¢? these various maiiers and wanted all the iisté
thét'wer@ in the alternatlive st the time.

| THE ACTING OHAIRMAN: Yes, that is a correct hlstery.
I think it is only falr to say that thls specific lasue wasn't
particularly congidersd at the first ﬂammittﬁa meetiﬁg iast
May. What wa.wars ﬁonsiﬁeﬂing then was meeting some cases at
nad raised the question how far Rule 6(n) would apply in

gartain c¢sses net indlesgted.
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DEAN MORGAN: That is right.
THE ACTING UHAIRMANI There wasn't any question of

the new trigl pariicularly as such, At any rate, we voled %o

‘insert sometlilng devinite fo malke it very clear.

HR, DODGE: I understand that the subatitute rule
takes away the power of the eourt to extend the Stime in thrse
cgses. First, motlons for a new trial, as far as cohcerns
paragPaphs {a) énﬂ {b). ?hmﬁ iz, we had in before the tinme
for serving affigavita.

DEAR HORGAN: That ls right.

THE AUTING CHAIRMAN: That is right.

MR, HAMMOND: Opposing affidavits.

HR, DODGE: Yes; gppﬁﬂiﬁg affidavits, where theras
might be a reasonable ground for it, of ccurse. Rules 60{b)
znd 52(b} are the other two. Rule 50(b) is the time for filing
o motlon Tor verdict after declsion reserved, or whalever yn@
¢all 1%, whiéh doesn't seem %o me very lumporiant; but the
ather che ig more lmpordant, and that is the possible time for
amgnding the findings of the judge.

| Thoge are the three tnings, aren’t they?

THE ACTING CHAIRMAN: Yes. 1 don't know that 1t is
imporoant whethey you use the expression "takes sway® or anct.
I might Jjust say, howavér, that the holding is very definite
that the time cannct now ba*exﬁen&ed unger 59. B¢, in that

gase you will nét be taking away power; you will be adding.
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MR, DODOE: Exaeyﬁ.aa‘tﬂ 59{c).

THE ACTING QHALMMAN: Wo; in 59{a) and {b}.

HR., DODeE: Yes. In 59{e¢} you left the power of the
court existing.

MR, LEMANH: In the rules as now exlistiag, bul not
unéer this proposed alternate change.

IEAN HORGAM: ©Oh, yes.

¥E. DODGE: First, on 59 you have tWe guesiions.

The first is whether we ghgll take out or leave 1t as 1%V was
hefare,-whiah gave the court power - not to extend the time for
filing wotion, but only the iime for filing opposing afflidavils
where thers might be reason for doing 1t.

| THE ACTING CHAIRMAR: Yes, that is corrvect.

¥R, LEHANE: I understand, Mr. Dodge, that is ae
ieft in the original ruls.

THE Aﬁﬁiﬁﬁvﬂﬁﬁiﬁﬁﬁﬁ; That is only left in by the
slternative ﬁula. The rule voted by the @emmittaa, you see,
extﬁnég'{c}.

/ HH,. LEMANE: Al together,

Hi. DOPGE: You haven't changed that at sll in your
amendment. |

THE ACTIRG GHAIRMAN: In'tﬁe alternative rule?

ﬁﬁ..ﬁﬁi&ﬁi Les.

THE ACTING CHAIRHMAH: We have nob changed it. We

leave 59 as it is now,
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MR, DODGE: True; 59(6).
MR, LEMARN: No, you have changed 1% in the alternsa-
tive rule. Sse if this is right: As the rule staands today,

the only limitation on The extension of time is 59, but not

" 59(e). In 59{c} you can extend. That is the present rule.

is that right?

MR, HAMMOND: That is right.

MR. LEMANW: Thet is the present rule, How comes
the majority vote last time, and the majority vote iast %time
takes 59 out altogether.

DEAN MORGAR: That is right.

ME., LEMARN: Therefors, it gives & carte blanche,
Eﬁu can exbend the time under 59 altogether. How comes the
&ep@?ter*s_minarity alternate rule, and he puts in 59 butl he
takes out the limitation in 59{c).

| DEAN MORGAH: “except to the extent and under the
conditions stated in them'.
| PHE ACTING CHAIRMAN: Read on.

BR. LEMAN®: Oh. You took out 59{e}, but you covered
it by the preceding language.

DEAN MORGAN: That is right.

THE SCTING CHAIRMAN: This i1s a statement of "The
law giveth and the law taketh away," you know. We handed them
that. | |

MR, LEMANN: You have a 1imit under (c}, anyhow.
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sovras, be B LEMANRL Bub; Teder gl 1md oo twendy days. iy

now: gtandgia BoLg why owe Dive Cooos such & hils in the
v o DEAN: MORGANS»Thet: ds) rightas

do MR DODGEES: » T don’ toneeswhy L% sheuldén! v bewo» Why s

shoulan! tiyou ‘glvesithe court powers s b any cass ahere: jusbioe.
requires dtioto extend fhe time for filing atfidavite?

DE AR WORGAN s T Hhl R Thatod ¢baldl righboncerned,
Ly LAMRIGLEMARNY G Bverybol@y: geeme: to sgres’onithat.. That

ttheredn;, ands b dlsuistated rlght in: 59 elar oent ohs
a iy MR DODGE:. Butiat ds-dimited: tostwent yvdaye:s It.0a1,

woul ait'%: be ihvoked® very:often,  butnd don't seerwny the: courg

shouldn 't havevpower,: for geod: cause shown; toiextend: thet tine.

o0, THEACTING CHAIRMAR: «0f course,’ i don'ts know whether,

Wi

being in tie. ehaiy): I am:supposed e Bpeak.ory nod.bhe o
14 JHPEE DOBTE:
THEy ACTING CHAIRMANI: Yom: thibk: it is! qulte unforer

sbhink: youere.in wa

dunates.t The: genergl: experdence;tas’ I see 34, e that:mosteof
‘hey time thesdistriet judge Gecides, and afterithat he goes
out of hig Way 46 be nics to the: losing party: oHe way-nod; of

course, Liathings have! transpPired ab theodriel 40 sbopiis, but
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neverthslegs the g@ﬁﬁral thing is that then, as a matber of
sourse, he grants everything sxcept the main Jjudgment. The

main judgment has gone the other way, but Sime ig very oaslily

'graﬁteﬁ. That 1s why we have czses such ag this 1n the

Distriet of Columbia where the district Jjudge re-entered the

crder. We find a greast deal abtempis to re-enter orders. It
1s offen done by going around to the dlstrict Judge and sppeal-
ing a good deal Lo hig sympathy.

As Far as 2 motlon Por a new trial is coneerned,
prebablé-iﬁ nine cases out of ten it ils a pure formality. I
mean there isn't any real hope of gebtiing the judge %o reverse
his deeislon. I% is just a way of holding the thing on. This
ié for the benefit of a man who has logt and who, acaaréiﬁg o
averages, has probably, say, only & 10 per ecent change. He
probably won't appeal in the first place, and if he does appeal,
conly from & Fifth to a gquarter of the appeals are successiul,
and ¥ou are giving him an opportunity for a rather inﬁafinite
extﬁnsiéh, depriving the other man of the fruits of his action.

MR, DODGE: Suppose the moving party or the cpposing
partylmust get an affidavit from a certain man who left for
Burope the day alter trisl. He gaye, "I can get 1% in thirty
days, but I can't get it in twenty.® .ére you going %o take
away the power.af the court to grant him an exiension?

PROFESSOR CHERRY: This is the party opposing the

motieon, Charlle, ‘in 59(@), These are opposing affldavits.
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MR, DODGE: I think 59(c} should stay within the
pewer ¢f the ecourt.

HR, LEMAEN: I don't know. D¢ you mean the epposing
party, Hr. Dodge, in your case?

PROFESSOR CHERRY: That ie the one he is talking
aboul now.

MR, LEHANN: You don't mind not having any extenslion
of time to file affidavits for a fellow who wants a new trigl.

MR, DODGE: That would fall within the power of the
court.

MR, LEMANN: HNo.

MR, 3@3&%:~ This is to be served with the mo tion.
That isn't within the power of the court; only the opposing
party-- _

PROFESSOR OHERRY (Interposing): That is right.

HR, DODGE: ~~who may find it impossible %o get the
affidavit within twenty days.
o, LEMANN: That is the fellow who won the oagse,
ten't 1t | -
. PROFESSOR CHERRY: Yes.
THE ACTING CHAIRMAN: As a matter of fact, no Judge
is going %o decide the case if affidaviiso are going to save
the case. I think 1t is a very real case. .

MR, LEHANN: nghaVQ gang_r;ve,fglmastseven years.

THE ACTING cmjfﬂnmm: With the rule as 1% is.

{ F |
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BR. LEMANN: Yes. Have we had any kicks aboubt 3t¥

THE ACTING CHAIRMAN: Not a single one that I know of,

I will tell yow, though, Monte, how I suppose the matter came
up. In the Shprﬂme Gourt the Lelchman case srose, whilch was
under one of the other rules; Rule 52({b}; and the Supreme
Court;, while holding that under 59 the time was very definlte,
held that under Bule 52(b) there was no limltation and that
therefore the general provision of 6(b) applied. I think there
was some thought that there wasn't a gresi difference in pro=-
ceedlings after Judgment.
You will fing, by the way, in the fpaﬁnete on page

I & reference %o the Leisaiman Gasge.

| That may be what ralsed the guegtion, I am not sure,
At any rate, to date the decislons have been very clear, ag i
think the rule makes ver& clear, that the time limits in 59 do
govern. ‘

h MH, LEHANN: .The poposed alternative puts some
limitshéﬁ the Judge's granting extensions of time, doesn't 137
It adés 25, wnlich is the tﬁbwyear provigion, which I didn't (
suppose anybody would hardly think of extending, anyhow.

DEAN MORGAN: That guestion came up.

HR. LEMANE: It 4id ecome up?

DEAN MORGAN: fes. Bome of these were put in, Honte,
because the question had come up.

THE ACTING CHAIRMAN: It came up particularly as to
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73(g}. |

MR, LEMANN: I noticed 73{g), but I didn't notlce
any athef than the two-year provision to make parties. |

DEAN MORGAN: It came up under 25{(a), and there was
a ¢case that sald 1% could noet be extenéeé; It was reporied
in 4 Fed. Bules Serv. U57. We kept that last time on the
gﬁaun& that that was a long perisd. That was one reason.

MR, LEMANN: Fhy aig it say 1t could not be extendsd
under the present rule? I would have thought it could be ex~
tenéed ﬁnder the present rule.

DEAN MORGAN: The court sald it couldn't.

THE ACTING GHALRMAN: What case 1s that?

DEAN MORGAH: I+t is 4 Ped. Bules Serv. 457. ‘

THE ACTING CHAIRMAN: It is a% the %top of page 3, in

‘the footnotes, Monte.

MR. LEIW;[A_H W Yew.

THE.égflﬁ& CHAIRMAN: OF course, that is a statutory
ruleﬁ-énd it will be & guestlon whether this general provision
wa; intended to change the specific provigion of the statute.

| A, LEMANN: That is the ground on which the court
went, was i%? because the rule as it stood would have permitted
the enlargement, wouldn't it? |

ﬁEAﬁ EOR@ﬁH: It might have.

THE ACTING CHAYLRMAN: .Eeﬁending on this question of

construction.
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HR. LEMANN: That is it.
THE AGTING CHAIRMAN: If you held 6{b) to cover and

to change a specific statute of this kind, yeg; but not other-

wiss.

HR.

DORGE: The rule sald expressly that the fime

could not be extendsd under 25.

MR,
MR,
M,
MR.
B,

LEMANN: HNHot now.

DODGE: It di4, yes.

LEMANN: Not as it stands today.

DOBGE: XYes.

LEMANN: As we propose %o change it, but not as

1t etands today: We had only one limitation on it, and that

was "Rule 59,
a ¥R,
M,

know, that we

except as stated in subdivision (e) thereof".
DODGE: ©h, yes.

LEMARN: My own general feeling has been, you

ought not te start making changes where something

in our experience didan't indleate that there was some real

naeessiiy for 1t. You have a gdecision here, you say, from

which you think there is something to be zald for it. Yom

 $hink probably 1%t 1a all right, and somebody might doubt i%,

so you want %o appreve it. I am talking'abauz this deeiglion

under Rule 25 now.

THE ACTING CHAIBMAN: FHere is the distriet court de-

cision in Kentueky in Anderson v. Brady. The court held that

upon the death of a party to an actlon, substitution must be
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made within two years aftaf death, =8 reguired in the statuis.

MR, LEMANN: And the rule ﬁidn’t permit enlargsment?

THR ACTING CEATRMAN: That is what they held there,
yes.

MR, LEMANN: You agre content with thst declsion and
want teo glve 1% legislative approval, Gommittes approval?

DEAN MORGAN: Quite so.

THEE ACTING CHAIRMAN: Personally, whatever would be
the basls f&r the rule, 1t seems to me thgt it eught to be the
rule, 1If they are net coming in ln;twe years, I should think
?ﬁay ought to be considered out. Two years is & faiply-—-

ﬂﬁﬁ'&ﬁﬁﬁﬁﬁ (Interposing): Two years is long enocugh,
and 1f I had been the judge, I would have said, "I am not
golrg %0 extend 1%, not because the rule won't permit me %o,
but because I won't." 6

HR. PODGE: We amended that by majority vote at the
lasgt meelting %o take gare of this.

M., LEMANN: That Lg pight.

MR. DODGE: The only qﬁestian is whether we ghoulg
now add three more exceptions.

THE ACTING CHAIRMAN: No. If I may, I will state the
lssue Just a2 1ittle differently, slthough it @ay come to what
¥r. Dodge gsid. 'It ig trus that the majority vole was %o make
the power of %the court pretiy extensive, and that was the vote

of the Gommittee. The vote was six te four. 'So, you see it
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was only a minority of the Committes %hat voted, after all,

but that was the vete, siz to four.

In view of the rather strong ninority, I thought it
then appropriate to submit the araft of an alterpative ruls,

and ny suggestion then was that both rules be subnmlifed to the.

‘bench &nd bar. I think probably in at least %wo or three

Cagts we are going %o submit alternative rules, snd it seemed
to me that was desirable.

3@, as the matter comes before you, it is a pugEss-
tion that the two rules be submitt?d, with such ﬁet@s of tﬁe
Committee as are finally adepted.

MR, DODGE: Is that important encugh te submit in
alternative form? You Eava added tiree more rules. One is
about the affidavit of the prevailing party who may not be able
o get one in twenty days; oneg is as Lo the amendm@ﬁt of the
Tindings ¢f the court; and the third is as to the time for
filing a motion for the eatry of a Judgment, after declision
regerved, for the defendani.

THE. AGTIR&-%H&IRM&N* I suppose that is probadbly a
queatl@n far the Committes. ﬂll I can gay is thaﬁrl‘%hought 1%
very impertent, and for myself, if the majority vete were to
stand, I should think 1t importantg envagh talsubmit, but I
think that is @& question that we should take views on. I
think 1%t ig that important because, as I gay, it seems to me

to make your'judgment doubtful for an indefinite space of time.

¥ .
-




1370 Ontario Street
Cleveland

51 Madison Ave. -
New York

The MASTER REPORTING GOMIPANY, Inc.

540 No. Michigan Ave.
Chicago

Nationa! Press Bldg.
Washington

Law Stenography @ Conventions @ General Reporting

34

I can't see any reaéam why, within some peried, possibly the
statute of limltations or otherwise, but certalnly within
geveral yesrs, you can't expect your oppensni to go %o the
trial Judge and see if he can prevail on him to order a new
trial.

¥MR. DODEE: Under 59{¢) it 1s for the benefit of the
preveiling varty. It is he that is keeping his Judgment in the
air,

THE ACTING CHAIRMAN: On that I would say, first,
that of course the small ma tter of extending the time for affi-
davits for a brief period wouldn't be very limportant el ther way.
I shoulén't object particularly, if the main grﬂvisian for
méving for & new trial is not left indefinite, although I can'%s
belleve that 1t 1s really of any partlieular importance, as 1
éay, if 1% is & question of getting an affidavit in a few days
to sustain a Jjudgment. No court is going to declde peremptorlly
and shut it out, |

' ¥R, LEMANN: Is thip a fair statement of what you are
deing now by the majority vote of the last meeting? You are
adding 2%, which is the two-year provisgion; you are adding
60(b}, which is the six monthe' relief provision; you are
adding 73(g), which is the appeal provision; and you are
cutting out 59, which was in there before. So you are putting
in two or three things that I think are not very important, and

I rather think you are weakening the rule as 1t now exists by
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MR, DODGE: True; 59{ec).
dR., LEMANN: Ho, you have ehanged it in the alﬁerﬁa-

tive rule. See 1f this is right: As the rule stands today,

the only iimitatlen on the extension of %time ie 59, butb n@%
53{c¢). 1In 59{c)} you can extend. That is the present rule,
Is that right?

MR. HAMAOND: That is right.

MR, @Eﬁﬁﬁﬁz That is the present rule. HNow cones
the majority vote last time, and the mejority wvolte last tims
takes 59 out altogether.

- DEAN MORGAN: That is right.

MR, ﬂEMANH: -?herereré, 1t glves a carte blanche.

You can extend the time under 59 altogether. HNow comeg the

Reporter's miﬂefiﬁy alternate rule, and he puts in 59 but he
takes out the limitation in 59{c).

DEAN MORGAN: ‘"except to the extent and under the
conditions stated in them".

" THE AGTING CHATRMAN: Read on. |
' HR. LEMANN: Oh. You took out 5Y9{e¢), but you eoversd

i1t by the preceding language.

DEAN MORGAN: That is right.

THE ACTING CHAIRMAN: This is a statement of "The
law gilveth énﬁ the law taketh away,® yeﬁ know. We handed them
that.

MR, LEMANN: You have a limit under (¢}, anyhow.




1370 Ontario Street

The MASTER REPORTING COMPANY, inc. 51 Madison Ave.

540 No. Michigan Ave,

Mational Press Bidg.

Cleveland

Law Stenography # Conventions ® General Reporting New York

Ghicago

Washington

26

DEAN MORGAN: Yes.

MR, LEMANH: But it is a limit of fwenty days.

¥R, DODGE: It can be extended under Rule 6,‘as it
now stands. = o

DEAN MOKRGAN: That is right.

MR, DGDGE% I don't see why 1t sheuwldn't be. Why

‘ghouldn't you give the court power, in any ease where justice

regquires 1%, tc'extené‘the time for filing affidavits?
- DEAN MORGAH: I think that is all right.

¥R. LEMANN: ZEverybody seemg to agree on that. That
isn't in coniroversy.

MR, DODGE: It is Left out in the amendment.

DEAN HMORGAN: Mo, it isn't. It says except as stated
therein, and it is stated right in 59(ec).

MR, PODGE: But 1% 1s limited te twenty days. it
wouldn't be invoked very often, but I don't see why the court
shouidn't ha%e power, for goovd cause shown, %o extend that time,

| " THE ACTING OHAIRMAN: OFf course, I don't know whether,
being in the chair, I am suppoesed %o speak or not.
| JUDGE DOBIE: I think you are.

THE ACTING CHAIBRMAN: You think it is guite unfor-
tunate. The general experiénce,'as I see it, is that most of
the time the distriet judge decides, and after that he goes
oub of.his way to be nice to the losing party. He may no%, ef

course, 1f things have transplred at the trial to stop 1%, but
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nevertheless the general thing ls that then, as a mather of
sourse, he grants everything except the maln judgment. The

main judgnent has gone the other way, but time is very eaglly

| granted. That is why we have cases such ag fhis In the

District of Columbia where the disirict judge re~-entered the
order . %é find a great deal attempts to re-enter ordera.' it
iz often done %j going arcund %o the district Judge and appeal-
ing a good deal 1o hig sympathy.

Ag far as a motlon for a new trial is concerned,
probably 1n nine cases out of ten 1% ie a pure formality. I
mean there isn't any real hope of getting the judge to reverss
his geeision. It is just a way of holdiag the thing on. This
;é for the benefit of a man who has losgt and who, according to
averages, has probgbly, say, only a 10 per ceni change. Ke
probably won't appeal in the firet place, and if he does appeal,
only from a Fifth to a quarter of the appesls are successiuli,
andé you are giving him an opportunity for a rather 1n&afinite
extansiéﬁ, depriving the other man of the fruits of his actlon.

HR, DODGE: Suppose the moving party or the opposing
party must get an affidavit from a certain men who left for
Europe the day after trial. He says, "I can get 1t in thirgy
days, but I can't get 1t in twenty.“ .ﬁre you going %o take
sway bthe pswer.af the court %o grant him an extension?

PROFESSOR CHERRY: This is the party opvosing the

motion, Charlle, in 59%(e}. These are opposing sf{ldavits.
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| MR, DODGE: I think 59{¢) should stay within the
power of the court.

MR. LEMANN: I dou't know. Do you mean the cpposiag

party, Hr. Eoége, in your Gase?

PROFESSOR CHERRY: fThat is the one he is talking
about now.

HR. ﬁiﬁﬂﬁﬁtl You den’t mind net Raving any extenslon
of time %o file affidavits for s fellow who wante a new trisl.

MR, LODGE: Th@t would fall within the power of the
court. .1 |

MR, LENANN: HNo.

R, DODGE: .This is to be served with the wotion.
That isn't within the power of the court; énly the opposing
party--

PROFESSOR GHERRY (Interposing): That is right.

MR. DODGE: --~who may find it impossible to get the
affidavit within twenty days.

B l“ Hi. LEMANN: That is the fellow who won the case,
isn't 1%? |

PROFPESSOR GHEBRRY: Yes.

THE AGTIEG»GHAIRMA&: Ag a matter of fact, no jJudge
is golng to decide the case 1f affidavite are going to gave
the case, I think it is a very real case..

MR, LEHANN: We have gone Tive, almost seven years.

THE ACTING cm;f%mm i With the rule as it is.

: E ,
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HR, LEMANN: Yes. Have we had any Kicks about 1t7

THE ACTING CHAIRMAN: THot a single one that I know of.
I will teil you, though, Monte, how I suppose the matter came
up. In the Supreme Gourt the'Leishmaﬁ.eaﬁe,arose, which was
under one of the aﬁher'rules; Bule 52{b}; and the Buprems
Court, while bolding that under 59 the %ime was very definiﬁa,
neld that under Bule 52{n} there was no limiitation and that
therefore the general provision of 6(b) appiied. I think thers
was some thought that there wasn't & great difference in pro-
peedings after Judgment.

You will find, by the way, in the footnote on page
% a reference %o the Lelsnman Cage.

| That may be what ralsed the question, I am no% sure,

A% any rate, to date the deeisions have been ver'y clear, as 1
think the rule makes vev& clear, that the time limits in 59 do
govern. _

_ MR, LEHANE: The preposed alternative puts coms
1imits 6ﬁ the Judge's granting extensions of time, doesn't 1%?
It aéﬁa 25, which ig the t@uwyear provigion, which I 4idn’'t
suppose anybody would hardly think of extending, anyhow.

DEAN MORGAN: That question came up.

MR, &ﬁﬁéﬁﬁé It di¢ ecome up?

DEAN MORGAN: Yes. Some of these were put in, Monte,
because the question had come up.

THE ACTING CHAIRMAH: It came up particularly as to
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73(g). | |

MR, LEMANN: I noticed 73{g), but I didn’t notice
any cther than the two-year previsicn to make parties.

DEAN MORGAN: It came up under 25(a), and thers was
a case that said 1t could not be exﬁenéed; It was reporied
in 4 Fed. Rules Serv. 457. We kept $that last time on the
ground that that was a& long period. That was one reason.

R, Lﬁﬁﬁﬂﬁ: Why @&id iﬁ say 1t could not be extended
under the present rule? I would have thought it could be ex-
tended under the present rule.

DEAK MORGAN: The court sald 1% couldn't.

THE ACTING CHAIRMAN: What casé is that?

DEAN MORGAN: It is 4 Ped. Rules Serv, #57. \

THE ACTING CHAIBMAN: .It is at the top of page 3, in
the footnotes, Honte.

HB;_&EKAN%: Yes.

THE ACTING CHAILRMAN: OF courge, that is a statutory
rule, and it will be & question whether this genergl provision
was intended to change the specific provision of the statute.

My, LEMANN: That is the ground on which ths court
went, was 1t? becguse the rule as it stood would have permitied
the enlargement, wouldn't it?

DEAN MORGAN: It might have.

THE ACTING CHAIRMAN: Depending on this question of

consstruction.
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MR, LEMANN: That is i%.

THE AGTING CHAIBMAN: If you held 6{b) to cover and
to change & speclfic statute of this kind, yes; butl not a%ﬁefw
wise. ’ )

MAR. BOIGE: The rule sald expresgsly that the time
could net be extended under 25.

MR, LEMARN:  Hot now.

WA, DODGE: It did, yes.

MR, LEMANN: Not ae it stands btoday.

HR, DORGE: Yes.

MR. LEMAHNN: Asf we propose %o change 1%, but not as
it etands today. We @aﬁ_anly one 1imitaiion on it, and that
was "Rule 59, except as stated in subdivislon {e) thersof’.

. MR. DODGE: Oh, yes.

MR, LEMANN: My own general feeling has been, you
know, that we ought net to siart making qhangas where something
in our experiénee dldn't indlcate that there was some real
necess&ty for it. You have a decislon here, you say, froam

which you think there is something to be sald for it. Xom

~ think probsbly it is all right, and somebody might doubt 1t,

so you want to appreve 1t. I an talking'abaut thig decigion
under Rule 25 now.
THE ACTING CHAIRMAN: Here 1s the dlstrict court de-

eision in Kentucky in Anderson ?,_Bra@x, The court held that

upon the death of a party to an acticn, substitutlon must be
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made within twoe years affer death, as reguired in the statute.
MR, LEMANH: And the rule didn't permit enlargement?
THE ACTING CHAIRMAN: That is what they held there,

¥R, LEMAEN: You are content with that declsion and
want to give 1t leglelative sapproval, Gommittee spproval?
DEAN MORGAN: Quite so.

THE ACTING CHAIRMAN: Personally, whatever would be

‘%he basis for the rule, it seems to me that it ought to be the

rule. If they are not coming in in two years, I should think
th&y ought. to be consldered gut. Two years is a falrly--

MR. Lﬁﬁﬁ@ﬁvilﬂtarpaaimg}; Two yeaﬁs is long enough,
and 1f I had been the Judge, I would have sald, "I am not
golng 50 extend 1%, not because the rule won't peramit me %o,
but bevause I won't.?

MR, DODGE:; We asmendsd that by malority vete at she
last meetling %o %take care of tnig,

| MR, LEMAHN: That is right.

MR, DODGE: The only q#es%ian is whe ther we should
now 244 thres more excepbions,

THE ACTING QHAIRMAN: Ho. XIf X may, I will state the
Josue Just a 1ittle dlifferently, slthough 1% may come to what
Mr, Dodge sma2id. It isg true that the malority volte was to make
the power of the court pretty éxtensive, and that was the wvote

of the Committes. The vote was six to four. So, you see it
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wag only & minority of %hé Commitiee that voted, after all,
but that was the vote, six to four.

In view of the rather strong minority, I thought it
then appropriaste to submit the drafﬁ of an alternative rule,

and wuy suggestion then was that both rules be submlited %o the

‘beneh and bar. I think probably in at least $wo or three

Cages We are going %o submit glternative Tules, and it sesmed
to me that was desirable,

éﬁ, &s the matter comes before you, it is a sugges-
tion that the two rules be submitted, with such notes of the
Commitbtee as are finally adopted. ' |

HR, DODGE: Is that important enough to submit in

gliernative form? You have added tiree more rules. One is

shout the aflidavit of the prevailing party whe may not be able

to get one in twenty days; one Ls as ¢ the amendment of the
findings of the court; and the third is as to the time for
Filing a motion for the entry of a Judgment, after decisioa
reserved, for the defendant.

_ THE ACTING CHATRMAN: i suppose that is probably a
question for the Committee. ﬁil I can say is thaﬁ‘z‘thought it
very important, and for myaalf; it the'majcrity vote were to
svand, I should think it important encugh torsubmit, but I
think that is a question that we should take views on. I
think 1% is that important because, as I say, it seems to me
to make your Judgnent doubtful for an indefinite space of time.

—
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I can't see any reason why, within some period, possibly the

statute of limitations or otherwise, but certainly within
several yesrs, you can't expect your opponent to go to the
trial Jjudge and see if he can prevail on him to order a new
trial.

¥R, DODGE: Under 59{e) 1t 1s for the benefit of the
prevalling party. I% ig he that is keeping his Judgment in the
alr. |

THE ACTING CHAIRMAN: On $hat I would say, firsi,
that ¢of course the small ma tter of extending the time for affi-
davits for a brief period wouldn't be very lmportant either way.
i shouldn’t objeet particularly, if the main provision for
mo ving for a new trial is net left indefinite, although I can't
believe that 1t is really of any particular importance, as I
say, if 1t is a question of getting an affidavit in a few days
to sustain & Jjudgment. No court is going to decide peremptorily
and shut it out.. | _

o MR. LEMANN: Is this a falr statement of what you are
doing now by the majority vote of the last meeting? You are
adding 25, which is the two-year provision; you are adding
60(b}, which is the six months' relief provision; you are
adding ?3(%),_which is the éppeal provisgion; and you are
cutting out 59, which was in there before. So you are putting
in two or three things that I think are not very important, and

I rather think you are weakening the rule as it now exists by
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the prgposed change. You are taking out the limitation on 59,
MR. DODGE: No; he is leaving 59 in.

\ MR, LEMANR: HNot 1# the majority vote, as I under-
stand it. _
| THE ACTING CHAIRMAN: I think I understand you, Monte.
or course, 1t depends on the way you are looking at it whether.
you say leaving 1t in or taking 1%t out. I think you are quite
correct that what the majority vote is doing is in what was

the fermer rule-~the former rule as worded, not necegsarily as

1t stands.

MR, LEMARN: The rule as it now stands.

THE ACTING CHALRMAN: The former rule was B9, and that
is taken out now, and these other three rules are put in the
plaee.cf;it, That is eorreet-aq-a matter of wording.

ME. LEMANN: I-think that weakens the rule, because
yqﬁ had a limitation in there on the power of the court, that
it must not eitend the time in 59 except as permitted in 59(c).
You havée that in the rule now. HNow you are going to take that
cut; and that, I think, is'a weakening of the Pule; What are
you pﬁtting_in instegd? lﬁauﬁare putting in a reference to say
that he must not extend it in three other cases which aren't
of much praatieal_imyoftance’ I think.' Personally, I think I
woul d rather sés the rule stay as 1t is.

?EGFESSQR SUNDERLAND: Your suggestion really is that

a fellow can always Just automatically make a motion for new
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trial, whether he wants really to rely upon it or not. If he
dgoesn't Know, he can Jjust do it anyhow, and then he has the
peint saved.

HR. LEMANN: That te right. I asked Mr. Dodge how

long they allow in Massaahmsétts, and he sald three days, which

is what they allew in Louisiana. He says he never knew anyéne
to try to get an extension. With us, I think it would be very
doubtful that the court had the power to give an extension.
What is 1% in Florida, Senator? ’

SENATOR LOFTIN: I think six days.

BR, LEMAKN: What is 1t in Hinneso ta?

PROFESSOR CHERRY: Thirty. |

HR. LEMANN: What 1o it.in Virginia, Judge?

JUDGE DOBIE: I‘éen*t Enow Jjust what it is in Virginia.

THE ACTING CHAIRMAN: It is six days in Connecticut.

¥R. LEMANR: It is ten days here as 1t is, and we
have had no kiek about it. Hy own general feeling has beeﬁ
thgt wﬁéfe we have had no kiek after aix or seven years,'why
do we change something? As Tar as palnting the 1ily with théée
other things, which is what I think they are--25, 60{b), and
73(g)~~you are never going to get these rules absolutely per-
fect. You are never going ﬁe g2t them where judges aren't
going to construe them. You don't went them that way, anyhow.
1 should think you haven't much popular elamor to change 1%

from the way 1t How stands.
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DEAN MORGAN: I gon't 8ee your point, Monte, at a1l
that you are gllding the 1ily when you are glsaring up an
amblguity, becsuge 6{b), as it now stands with that single
exeeption in 1t, seems very elear te me to mean that all the

est can heé extended.

HR. LEMANN: That is right, and there ie no embigul ty

at all.

DEAN MORGAN: Byt otheryise, the court on 25

MR, LEMANN (Interposing): You ars not going to get
any rule, I think, but that some Judge will see something inm 1t
that you and I won'y seal The minute you pilek up ene little
thing like that, you will have some others. It is Just a queg-
tlon of general poliey. You have had one Judge who sald that

‘rule permitted him to do what the statute forbaje. Is that

right? Is that what he saig? .

THE ACTING CHAIRMAN: On the substitution rule?

¥R, LEMaNY: Iwenty~five.

‘TﬁE ACTING CHAIRMAN: The mat ter first Came up on
76¢ gill;"“'t-hat is, the Filing of the record on appeal, and it was
presented ehiefly by the Ainsworth Case, which was from the
Thir& Cireult. Thig is given on the footnote on page 2.

There it was held thet the distriet court, on a motion made
after the expiration of the forty-day perica stated in Euie
73{g) but bafére the terminaﬁlan of the ﬁinety—day period,
could permit docketing; ang if you leook at 73(%), it says the
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contrary. zn.ather wbrds, the court found a conflict between
the two, and then took 6{b). That was the first of the direet
queries Paising the conflick.

Then, 60(b) is the sixz months rule, and tha t has
been raised in & digtrict court CGase, at least, and you can
see that that is of some lmpor jance.

Those are the cases that have conme up. They have
found some ﬁiffieulty They haven't found any question about
59, whiech is the new trigl one. That was clear, and they
followed 1t. They found doubt about these other cases.

Then, as to 50 ang 52, the Supreme Court in the
Leishman case heid that Rule 6{b) governad, and I guess that
is all right. 4t least, there is nothing in el ther ¢ or 52

agzinst 1t, ang therefare 6{b) eomes in. That is the back-
ground. |

SE:%@{;‘NE LOFTIN: #r, Chairman, who proposed the
change, do you remember?

| THE ACTING CHAIRMAN: #ho proposed the change? Yes,
I will give you a 1itile history, which is along the line Hr.

_Mergan wae stating.

Before the May meeting, we {that is, the Heporter
and Hr. Hoore and Mr. Oglebay) were troublea by the Ainsworth
Case because that d4id seem %o ba‘a fairly'aleaf confliet in the
rules itself, There were two statements that leoked different

ways. So we than brought in a recamuendatxon that the mattger
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be made definite by adding the rules where the time oould not
be changed. As a result of the Hay meeting, it was 80 vnteﬁ;
Have you got that, Kr. Moore? 'I haven't the exact wording,

but i1t was, I think, very much 1like the alternative rule. I an
not gure we had all those provisions in, because I think we
hadn't discoversd gll the c¢ases then, but it was much like the
alternative rule.

Then, at the meeting last fall, Major Tolman, I am
gquite sure, was the active man who brought up the question and
sald that there should be greater power in the court. I think
his chief interest was in the new trial order, slthough I think
he préased 1% rather generally. ' We hagd gulte a disecussion, in
which the Committee took part quite broadly. Then, at the end
we did have the vote which, as I sald, was six to four. There
were certain absentees, ‘and I think oné gentleman did not vote,
and the Chairman 4id not vote. He was not counted in the six
te four, "Thaﬁ was the result.

| That is the history.

HR. DODGE: You wanit to prevent the court from
&eing what the CGircuit Gourt of Appeals for the Third Circuit
evidently thﬂugha Justice to the partieS'required, and the
decision which you are objecting to is a decision where Justice
evidently required that there should be a motion afier the
forty days, because of exeusablé neglect.

MR, LEMANE: After all, it doesn't seem to be a very
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terrible regult. Yhe main argument I understand Hr. Horgan
to make, Mr. Clark, is that we have an ambiguity in our rules,
and there 1g a conflict between %them because 6{b} wagz held
te control when 1t wasn't elear that it should have controlled,
I shouldn't think there Was any confliot. It seems to me the
Third Cireult was right. _

THE ACTING CHAIRMAN: You think whatd

MR, LEMANN: That the Third Gireuit was right, and
that the result wasn't very unfortunate. You know, it is rather
comzon practice with us %o get an . order extending the time
1imi% to ninaty days immediately. Just so that you won'sg get

caught in any of this kind of argument, as soon as you take

an appeal you go to tha distriet Judge and get him to extend
‘the order for the full time of ninety days. Here was 2 fellow

in thig case who wasn't as much on his toes ae that. He leg
these forty days run by, and then he went in and gald, "Give
me the ninety days," which he could have got, beeauae I tﬁink
all the distriet Judges give 1t. The Thirg Cireulit saié
“All right, we will give it to him,®

' Now we are going to say that he can't have it, that
he must he on his toes ané ask for the ﬁinety days before the
forty are over. I don't see much reason that that should be
singled out and that we ghould say the distriet Judge can't
enlarge the time.

THE ACTING CHATRMAR: May I say still that I don't
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think sc. In the First place, you understand that this is hb@
Tar they shall go in the distriet court. There is no sugges-
tlon here as to limitation on the appesl 1tself. As an actual
matter, so far as I know, every cirecult eourt grants mercy &3
1t sees fit. We thought, in drafting the original rules, ihat
there was some desirability of pressing the partles to complete
thelr appesl papérs; Ctherwise, why did we put in the over=all
1imlt of ninety days? If thet is true as to anything else, i
mlght well be true that they can extend the pericd beyond the
ninety days. Therefore, it seemed that it was z sensible way
to work 1% oput te.prcvi&e limitations on going to the disgtrioct
juﬁgﬁ. It was &8ll rggﬁi te go %o the distriét Judge for
temperary and immediate extension, bubt after there had been
delay, then the whole matter should be in the hands of the
circuit court of appeals. From such expariencte as 1 have had,
it seems to me that that is rather desirable on the whole,

The cirecult court cannct avoid & good deal of re-
s§snai§iliﬁy in the sase of the record. I had hoped st one
tiie that it could be done, but it 1s impossible. Nevertheless,
the éireuit court can condition ite grant of remedy by getling
the case on. What happens in a case of this kind where delay
is started is that you then go to the circuit court of appeals,
and %he eirsuit court of appeals'in ny experience provides
conditicns, whatever may £t Lhe circunstances. It usually is:

"How soon cam you get this on? If you can get this on in
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thirty days apnd we can get it oa in such-and-gueh seasion of
court, we will grant 1t." ‘This, of course, puts it all back
in the heands of the district court.

As to the meaning of the rule, you will notice that
two circuit courts of appeals have ruled contrary to the
AMnsworth case. That is stated in the footnote on pages 2

Mufual Benefit Health & Accident, in the Sixth Circult; and

Burke v. Canfield in P. C. Appeals.
Of course, I think all through the rules there is a

public demand that the Judges should do somethlng %o have
Justice expeditiously carried out. Our Rule 1 so states, and
the provisions for the clircuit eourt counsel in the statute

for the Administrstive Director require the ¢ireuit court coun-

gel to meet twice easch year to ry to wet business expedltious-

1y done. Eat, wi thout any demand, really, our whole tendeney
is to push th; thing farther and_férthef away .

_\ I find that the thing you have most freely in the
'eﬁurtsmgﬂ time. Even now, thesé cases Come up a:aaupie of
years after. I don't guite ses how they do. it under our rules.
I usually inquire, and counsel are very much spurprised, and
they find they have had various extenglons, and so ¢n. It ig
usually within the rules. |

A week or so ago I was workiang en this kinﬂ of case.
A judge in a patent case had decided 1t fairly promptly in |
1941, in therw1§ter.of *41, and he wrote a good, complete
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epinion whish should have settled the case immedistely for

appeal. A year later, in the winter of 1942, he signed fing-

ings of faot and econelusions of law which were merely hig
opinion chopped up into paragraphﬁ.' Another year later, in
1943, he signed the Judgment, and then they got up on appeal
ir s$ill another year. I aské&‘him what had happened. He
sald, why he didn't know. He guessed the counsel dian't seem
to be in very much of g hurry, and they didn't care.

ﬁut he got inte some trouble, beeausé 1t was g
patent for a sadiron, and when the Time ecame, they aceused him
of going off with the sadironas. He eouldn's find the exhibits,
But that is neither hers nor %hare.

41%h the p&blie assuming the eourts sre responsible
for the delays, that is the slination we have, and 1t doosn't
seem Lo me that, in'theﬁabseace¢af any demand from any of the
beﬁéh oF the bar, it is Very necegsary. '

I should like to reaga something generally that Judge

Chesnut s52id in an address before the Connecticut Bar Associg.

tion which has besn printed in the Connectieut Bar Journal,
which I think ig a pretty good statement. He gald:

Ry own.eommeﬂt fram experience is that in five
years of observation of the rules and'their operation in g
large metropolitan area, I have yeit %o note an'inst&nee in
which they have been foung taecking. Particularly it shealﬁ be

impregsive tn'lawyars that no ease-hag come under my notice in
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which any lawyer or eliént'has suffered ultimaﬁe &isadvantage
from defsult or ighnorance. There are 1iteraliy ho pitfalls -
or traps from whieh they cannot %e:éxtrieaﬁed by the Peaaanaﬁlﬁ
discretion of the Judge, where the mréies and ftheipr Counsel

have exerciseg good faith and the mogt erdinary diligence.

'The Teason for thigs emarkable result is the flexlvility of the

rules in 8lving large discretion to the Judge to relieve
egainat 1na&vartentamistakaa, and the gimplieity ang celarity
of the ruleg." _

MR, BODGE: That ig ahi argument not for cutting down
the digeretion of the judge, but for leaving it ss 1t is.

THE ACTING CHAIRMAN ; It is an argument that there ig
nothing wrong ﬁith ﬁhe“rulas, I shauld think., That is the
argument he made. '

MR. LEMANN: Did Mr. Mitdiell express any views sbout
thie, ¥r. Chairman?

'THE.AGTTEG-GH&IRHA%: fes, this time he does.

| JUDGE DOBIE: You might remember, too, that when the
Chier é&stiee-eama in that time, Charlie, he sald some very
coﬁplimentary things gbout the ruleg and expressed the hope
that we would timker with then Just as 1ittle as humanly
pessible, '
SENATOR LOPTIR: 1T had lunch with our District Judge

. last week, Judge Strum. I told him we were having a neeting

this week, and he made the sbtatement that he thought the Pules
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were fine and had worked very satisfactorily, and he hoped
that we wouldn't tinker with them any more than we absolutely
had to. He thought it ﬁauld be a migtake to make oo many
changes or m&éificatiaﬁa in the rules at this time.

THE A&TI&G‘GEAIRMﬁﬁz Mr, Mitchell's statement was
the ehe.we Eead before. He said this would make no finsglity
Yo a Jjudgmenti~-the very thing of which we complain in the de-

eizion in Hill T, Hawes.

"If the Committies does adopt this revision, I think
the note ought to state what the reéult g, ®o Qit, that there
would be go time limlt on granting a new %wial, and no flnality
o aay jnﬁgment; I think I knawlwhat the bar would say if such
a note were attached. ,

"L favor the alternative. If it is desirable %o give
some power %o the court to enlarge the time for granting new
trials, would. it not be better to adopt the alternative, and
then amend Rule 59 %o place & more genereus 1imit on time for
motions for new trial--bul always with the restriciien that
sueh & motion cannot be made after the time for appeal has
expired?®

MR. LEMANN: Getting back to the necessity for a
change here, 1t has been my thinking to make a motfion to leave
i% ag 1t ig, not to change the rule, but ﬁhen you say you have
some eonflict of jJudicial opinleon here. Under 73{g) one court

of appeals has héld that you can't extend the time after the
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forty days have run, ang twé have held the econtrary. You
ougnt te'smgeth that out. How about the others that are vet
in the alternative here? Have you had any judicisl conflict |
on 50{b) and‘ﬁé(b}?

THE ACTING CHAIRMAN: On 50 and 52(b), so far as I
know, there is no confliict. There ig a Supreme Gourt decision,
the Leishmen case.

MR, LEMAHN: Whieh is right.

THE AGTEKG GHAIRMAN: I suppose it is, yes,

MR. LEMANN: Then why not leave 1%, especisily if it
ie rigat? | |

Then, in 25, you have one decision that reached a
correct resuls. The judgé refused to extend the twa—year'
period; but he gave a bad reascn for it. Am I right on thsat
story? w

THE ACTING CHAIRMAN: Well, I guess so.

i HR. LEMANN: He sald that the statute won't permit
it. Wﬁét he should have sald is that the statute was repealed
by the‘rulas, but I don't see why I should glve g fellow mere
than two years, That is what he shéuld have sald. At any rate,
he didn't give him any more time. It doesn’t seem to me you
have made mueh of a case for the necessity of a chance.

As far as the new trial 1imitatien is coneerned, it
we left the rule as it is we would be free of Mr. Mitchell's

point and your peint. 4As it is, I think you would rather leave

f
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1t as 1t is than take this new rule.
THE ACTING CHAIRMAW: Yes, I would.
ﬁﬁ.rnﬁﬂﬁﬁﬁz Because you have given your birshright

for a mess of porridge on this alternative. lLsn't that right,

Eddie? |

DEAN MORGAN: Yes, I go with you that far.

TﬁE ACTING CHAIRMAN: If it ig a choice, yes.

JUDGE DOBIE: Do I understand you to move, then, that
We w" ‘

MR, LEMANN (Interposing): I mo%e that we make no
change in 6(b). | |

JUDGE DOBIE: I second Shat motion, to get something
before the Committee, ‘, |

HR., LEMANN: When we come %o 73(%), if you think it
needs clarifieation, we éan take 1% up then.

PROFESSOR SUNDERLAND: Would this imply the change
Mr. Mitehell suggests in 59{b)? | |

' PROFESSOR GHERRY: No.

MR, LEMANN: No change. Leave the rule Just as it'
stands. That would mean that you can't extend the time for
new trial, and all you san do is %o handle affidsvits in the
way provided in_59f$3.-

PROFESSOR SUNDERLAND: Hr., Mitchell suggested that we
might change that ten-day limit, enlarge 1%, 1f we made this
thing rigid. -

u7
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MR, LEMANH: I don't see why we ghould. I think &
fellow aan go in and ask for a new trial im ten days. It would
carry eut the general idea af‘Ju&gﬁ Btrun znd bLemann (s
committeeman) Por no changes in the rules.

MR, DODGE: It aéeﬁg %o carry cut Mitchellfs ides.

THE ACTIHG CHAIRMAN: Are you ready to vote on the
motion or do yéu want to disgcuss it further?

HR. HAMMOND: You are going to vote not to make any
changs at all?

MR, DODGE: That original Rule & stand; that is right,

THE AGEIEG CHAIRMAN: That is the mmtian.

M, LEﬁaNﬁ:. 4s far zs I can see, it haen't given any
garious trouble, ,

THE AGTING CHAIRMAN: I think the chief question has
veen 73(g), it is true. I think that is the ons that the nost
direct authbfity is on.

" HR, ﬁéﬁﬁﬁﬂﬁn I thought that the Gammittee was pretty
unanimous before that that pravision as to Rule 73%(g) sheuld g0
in here in Rule 6.

MR, LEMANN: %% elarify thiﬁlﬂﬂﬁflict.

HR, HAMHOND: Yes;_beaause-there,-ﬁr. Lemaﬁn, the
Court in the Thira Cireult practically ﬂisregarde& the provision
of ?B{g) |

HR, LEMANN: They sald 73(g) was controlled by 6(b).

MR, HAMMOND: Yes. |
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MR, LEMANN: An@ I think that is the loglical vsinlt,
MR, HAMMOND: If you read 73(g), 1%t has an express
provision agaiﬁst.aﬁtenéing-the time, unlegs the motion to
extend it is made before the original order or an extendsd
order,
THE ACTING CHAIRMAN: That is 1%, yes.
MR, LEMANN: That le all right. Rule 6(b) says where

there is excusable neglect, you can do it. Rule 73{g) applies

to the case where there is no excusazble neglect, where there

le neglect that is not expusable. %hat is thé only way that it
can 59 done, under 6{b). Wouldn't You agree with that, Mp.
Dodge? | . -

HR. DODGE: Yes, egaéﬁ;y.

PEAN HMORGAN: ﬂll‘ﬁiggt, Msnte; but you are just
saying you had better lsave an ambiguity. That is all you are
saying. Because you think it is too clear for dispute doesn't
alter the fact at all that there was a dispute and that good
courts went different ways on 1%. :

’ MR, LEMANN: That is right.

DEAN MORGAN: It doesn't seem bto me that that argu-
ment amounts to anything on legislative drafting, Monte.

HR. LEMANN: How would you like to change 73(g)? I
Wwas coming te that. I know you wen't like it at all, tut I
would take care of that by changing 73(g).

DEAN MORGAN: Say that Rule 6{c). sghould noi apply here?
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MR. LEMANN: Make 1% apply except in cases whers

- Rule 6{b} applies; that you ave not going to change Rule 73(g)

etherwise. I guéss that just comes down to the question of
whieh rulé you are going %o ahangam.

¥R, TODGE: Did they find in that Hutusl Benefit
case that there Waé-exauaahle neglect for noet doing it?

THE ACTING CHAIRMAN: I don't think they considered
it, did they? That is the contrary case.

PéﬁﬁﬁsSﬂR MOORE: Ag I recszll i%, they just held that,
forty days having expired, 1t was too late, that you hag to go
to the eourt of sppeals. |

ER, IORGE: In other words, they fay have done an
injustieg to the parﬁy Through not recognizing that power in
6(by. |

IWWMWRMM&'M:%Mﬁhewﬂ&@teme
appeliate court, which is perhaps a‘llttle more effert but he
isn't ghut of?,

THE ACTING CHAIRMAN: It is Just a guestion, when
you delay showld you have to get the grant of favor from the
appellate court, which then controls both the grant of favor
and the conditions under whieh it shall be exercised.

Eﬁgﬁ'ﬁaﬁﬂﬂﬁz' I think Monte must have been used to
practicing before very firm Judges, because the Judges I prac-
tieed before and knew, if I went to them for g substitution on
25 after Lo years, and they had diseretion, would find it
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pretty hard not to grant it, but they could say, "Well, ﬁ
haven't got any discretion in this matter. I would 1ike %o
help you aut; but 1 ean's.®

THE ACTING CHAIRMAW: The guestion is on the mo tion
to continue the original form of 6(b) with no amendment. Will
you-diseuss it further? All those in favor of the motien will
say "aye'; all those opposed, "no." ’

I think we had better have a show of hands, ALl
those in favor will please ralse their handa,

PROFESSOR SUNDERLAND: There 1s no change. in the
original rule? )

THE AGTING CHAIRMAN: That 1t remain Just as 1% is.
Feur. Am I right now? It ies four.

MR, LEMANN: Where is-Senator Loftin?

MR, HAMMOND: You have to get him.

THE_QGTING—GKAERMAH: Are you voting for the motion?

SENATOR LOFTIN: Yes.

THE ACTING CHAIRMAN: PFive in favﬁr. A1l those
opposed? Tweo. |

| MR, LEMAMN: It does seem & plty that we haven't gt

a majority of the Committes, | "_

THE gG%IﬁG=GEAIﬁMAH& 1 think I would vote agalnst it.
Bizx to three, was it? |

MR, HAMMOND: Five to three.

MR. LEMANN: You gentlemen on the minority, if we put

51




in 73(g}, would that make you happy?

PROFESSOR SUNDERLAND: Is that what you want?

DEAR MORGHN: I want the whele works in.

TEE'AGTIHG CHATRMAN: I would be happier. ®hile I
don't think I would quite do it that way, yet I think probably
it 73(g) were in, I would take the hal? loaf and let it go.
| DEAN MORGAN: I wan®t to go back to the history of the
whole thiné;_'ﬁﬁeﬁ the whole Committes was here at the first
meeting, they put in a whole gtring of them, and when they were
here last time there were only six Wwhe wanted %o cut it down
te the three that now remain. |

THE ﬁﬁfﬁ&&-ﬁﬁélﬂﬂ&ﬁ@ That is correct.

DEAN HORGAN: So it seems to me the sentiment of the
whole Commiitee was elearly for .abt léast as many substitutes
ag you heve in the proposal here.

HR. LEHANN: What rule did the Supreme Court have,
52t

| THE ACTING CHAIRMAN: Their case was particularly on
52(a). That is the findings case. Where dld 50 come from,
Eill? "Fifty is the directed verdict case.

¥R, HMOORE: They didn't discuss that rule.

Tﬁg ACTIRG CHAIRMAN: That wasn't discussed. The
Leishman case-- ' | | |

KR, LEMANN {(Interpesing): What is the rule?

Hit. MOCRE: 4 motion under 50(b) can be Joined in the
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alternative with s motion for new trial under 59. Logleally,
1f you keep a 1&mita£&@n on 5?, it would seem you ocugnt o keep
a limitation en 50(b}.

MR, LEMANN: Because it might be joined with & motion
for a'new rial, |

DEAN MORGAN: That is it.

HR. LEMANN: i ﬁeeemes largely & question of what
your general attitude is toward changes, I think, whether your
attitude is to make every desirsble ehaﬁge or whether your
attitude is to make no change unless it is impﬁrtan?; That ig
what controls me in my vote. I can see the other poin; of
view, of course. B
| VEAN MORGAN: My pesition is that certainly all ambi-
guitlies should be cleared up. 1% may be because I iried %o
teach this once or twice, ang I ¢ouldn't tell the atudenta
what 1% meant,

MR, LEMANN: I ean see that it would make trouble
theregl

THE AGTING CHALRMAN: I don't know what we could go
9xcept take our vote as we go along. There is s quﬁstion of
poliey. How Pinal shall we eonslder our votes to be? OF
course, this situation brings it out. We have taken a differ-
ent view at every Committes meeting, and there has been quite

& division, a division whish I think you could say gréws.

Shall we take the final mejority view? Might 1t not
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really be better to have more than one view put out? After

all, we are supposed to get the advice of the bench and bar,
and that ig what we are planning %o do. If there is = matier
about which wé are pretdty well divided, wouldn't it afger all
be better to have the varicus views put oui? State which is
the majority view, but at least have them put oub.

MR, PODGE: Why do that? You might say, "Several of
the members of the Commlttee think that some or sll of the
Tfollowing rules should be placed in the exception.®

MR, LEMANN: You would have three poasible views %o
put before them at the present monment.

THE ACTING CHAIRMAN: ‘That is 1%.

BR, LEMANE: You would have to say that some of the
Uommit tee feel the Pule chould siay as 1% is, that there is not
guoughk netessidty to uhanée i%; some of the Commitiee think that
the rule should be altered to put in g1l these limitationas
that you have in the alternative rule; and some of the Committee
think ﬁﬁat the limltation now existing as Yo 59 should gZo out
butﬁthat the other limitations could go in. Thoge are the /
three views that have besen taken up to now.

THE ACTING CHAIRMAN: Yes, I think so, and I am frank
to say that I think, unleas there is some change in Committee
view, it would bs wise %0 have them all out. Why noi? We are.
divided, and 1f there is any sense in taking the opinion of the
bench and bar, isn't it on this type of thing?
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HR. LEMARN: It woula Bive us more time to think
about it, oo, peérhaps,

THE ACTING CHATRMAN: I should be perfeetly willing,
howaver, Honte, to have stated, ang 3 think it mlght be wortn
while %o have stated, what 44 the majority vote Pinally, when-
eVer we do e8tablish i+t

PROFESSOR CHERRY: e are not going to get any,

THE ACTING CHATRMAN That nay be.

ﬁ&‘:}?‘ﬁﬁfﬁm CHERRY: ye ean't very weil now,

. JUDGE DOBIE. We are not gelng to have another ﬁeet—
ing of the Committes before this éces-te the Court, ape we?T

. THE ACTING CHAIRMAN: Tne ldes was not to have one,

- DRAN MORGAN: Rigns, -

THE ACTING CHATRMAN: me Plan was that we get
authority go that, before the Court adjourns for the term, we
#eulﬁ-hav@ a&tharity W have the ﬁatarial printeqd.

FROFESSOR SUNDERLAND: Wby couldntt we 1ist 11 thase
rules for the Splnion of the bar as to which ones, taking the
whoie'lisﬁ, ought to be beyond any extension? Taere is 59,
which ig &lready in. of course, I suppoge there is no use
talking about that pericg for apoeal. That ig statutoery ang
seftled. Tﬂat.is the eng op 31t as far as 59, ‘fnat ls oae,
and then 1ligt 25, 60, 50(b), s2(n), 60(b), and 73(g). Ligt
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them all out and get the opinion of the bar as to which cnes,
it any, should be pult in that rule beyond the extenéiea.

THE ACTING CHAIRMAN: I cshould think that might be
all righ%t, but I still think it would be a good idea %o have
the Committee view. <You could state the varicus views of the
Commit tee.

PROFESSOR SUNDERLAND: You can't get the Committee
view bécaﬁsa we-haven't any view. We are sg-éiviaad, we sheuid
see what the bar thinks about 1t. We don't need to follow them.

THE ACTING CHAIRMAN: I would be éfraid you wounldn'st
get mueh of a vote unless it was somewhat dlrected. You would
get a vote from someone who was interested, who had been hi%
by one rule or another. I should think most people would be
more or less overwhelmed by 1t.. I sghould think that would be
the case. | |

It:would sesam to me desirable, if you want to, that
you pass some motion as teo how this rule would be submitted,

It would certainly be helpful if we had some guidance.
| MR, DODEE: The Committee votes today in favor -o._f'
retaining Rule 6 as it origingzlly stood.

THE ACTING CHAIRMAN: That is correct.

_ MA. DODEE: In the light of all that has been said in
prior meetings--at least all that we remember of i1%. Senator
Loftln didn't votew

ﬁﬁéﬁ‘geﬁﬁaﬂ (Interposing): Yes, he voted.
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SERATOR LOPIIN: I did vote.

Ml DODpGE: Did he wote out in the corridort
JUDGE ﬁGBIEf He voted from the telephone booth.
THE ACTIRG CHAIRMAN: I saw hie hand.

JUDGE DOBIE: He showed hie hand. |
MR, LEMANN: The pity is that we have so many ?
abgentees. ‘
THE ACTING CHAIRMAN: Do you want to take sny further
action abaut subml tting alternatives, or shall we go shead?
PROFELEBOR CHERRY: It stahds on the suggestion of
three possibillities, doesn't 3t? |
THE ACTIRG GHAIRMAN: Do you want to make that as a l
méﬁigﬁ, then?
PROFESS0R CHERRY: I understood you %o state that as
a suggestion a while ago, and I thought it a good one. We
voted three glfferent ways. | |
TEE_AGTIN@LQﬂAXBﬁﬁﬂ: Yes.
PROFESSCR CHERRY: It is now voted by a majority of
those here present to keep 6 as it is. '
| MR, LEMANN!: We voted really only two different ways
affieially, and the minority has voted ancther way.
PROFEBB0OR CHERRY: .I mean groups of us have voted

different ways.

MR, LEMANN: Three different groups.
PROFESSOR CHERRY: Then, there is the present proposal,
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which reprasents the majority of the meeting last tine, and
thers is the one repreésenting the position of the minoriiy the
last time. I think all three should go out.

THE  ACTWING CHAIRMAU: Do you want to put that as &
moetion?

PROFESSCR GEERRY: I umske 1t as a motinn. _

THE ACTING GHAIRMAN: That the three aifferent views
which have heen supported-—

PROFESS0R GHEREY: That have been expressed by vote
at our different msetings. | |

THE ACTING CHAIRMAN: That the three aiffereant views
wideh havs b@en-éxp?agsaﬁ by vote shall be submitted ag
alternatives when the rules are submitted for considerstien of
the bench and bar. Any dlscussion of that motion?

MR, LENMAN: I there any tactical objecilon o that?
I just wonder. |

Eﬁﬁﬁ MORGAN: It was previously done with the fwo
before, and Mr, Mitchell saye he favors the alternative smend-
meh% and lebtiing the bench and bar and the Court decide whish
to aceept. I don't know whether he would want to go with three
or nob. ‘

PROFESSOR OHERRY: The thlred one is really to lesve
it as it is, with no change. |

MR. DODGE: That is the first one.

Pﬁ@?ﬁ%‘%—%@ﬁ GHERRY: The thirg one, 1t seems, in
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‘ehronologieal seguence. It came up first today.

THE ACTING CHAIRMAN: Are you reasdy for the guestion
on this motion, which is that the three views be submitted?

Any discussion? If not, all those in favor will say "aye';

those opposed, "no.? The "ayea® have it, and it is our present

view that the three views be submitted.

DEAN MORGAN: We will change that next time:

JUDGE DGBIE: I should 1ike %o make the sﬁé@esﬁian
that when that goes out, there be no disparaging remerks made
by the minority of the majoritﬁ, or vice versa.

PROFESSCR Gﬁﬁﬁﬁfz Ne unusually disparaging remarks.

JUDGE DOBIE: .We won't say that Monte Lemann over
here 1s interpreting the rule according to his morsl standards.

THE ACTING GHAIRMAN: Rule 6(ec) is the next listed
here. That, however, 15 tied up with the Hill v. Hawes situa-

tion. Mr. Mitchell's suggestions are before you. Do you want
to pass them én&'loak.at them some, or shall we consider them
all?

_ DEAN MORGAN: We had better consider his suggestion
on 6(#), hadn't we?
| THE ACTING CHAIRMASN: He doesn*t like %the 6{3} sug-
gested change. He has something merewfarnreaehing that he
wants to gZo 1&%@. |

MR, HAMMOND: I aatieé that Hra. Dennis has put on the

table before each member Mr. Mitchell's suggestions zs to the
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amendments, but she hasn't yet put on the table the letier %o
the Chief Justice in regard to Hill v. Haweg and the Chief

Justice's reply. I think it would be better to defer conslidger-

ation of 6{c) until we get a1l that material.

MR, DODGE: He says that 1t should be done by amend~
ment of Rule 73, snd not here, and that he opposes the adgdi-
tion of these words to Rule 6(e).

MR, HAMMOND: Yes, that ls true.

MR. DODGE: Which gseems to me to be & sensible view.

THE ACTING CHAIRMAW: He requests that his letier to
the Ghief Justice be read. We might stop sometime and have Mr.
Hammond resd it. It is a very forceful letter. I think it is
not 2 bad ldea. | |

DEAN MORGAN: © Have you the letter?

MR, HAMMOND: T have the letter here,

DEAN MORGAN: Why don't you read 1t°?

MR. LEMANN: May I ask a question? I took a look

et H1ll v, Haves before I left New Orleans, but I dldn't remem-

ber;that the sterm of court ha&'anything to do with that
decision. _

DEAN MORGAN: Oh, surely.

THE AC0TING CHALRMAN: They &rég in the ternm of courst.
| PROFESSOR SUNDERLAND: After declding the thing,
they said, "Besides, the térm hasn't expilred.”

THE AGTING CHAIRMAN: Mr, Sunderland practically

&a-'
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gtates the case. Let's have'ﬁr. Hammond read it. It is a good
letter. If we want to, we can have 1t read again later.
ME, LEMAKN: I dian't recall that that was the ground
for the decision. | |
PROFESSOR SUNDERLAND: They first decided 1t, and
then they dragged that thing in.
‘ MR. H&MMOND: This letter is dated January 27, which

was affer the decigion of the Hawes case.

#Deap Mr. Chief Justice:

*1 have exasmined %the opinion of the Supreme Court in

Hill v. Hawes, No. U4 October Term 1943, delivered January 3rd,

& copy of whieh you handed me last Sunday at your chambers.

"This geoiston produces & result which the Advisory

Committee in drafting the rules did i%s best to prevent. It also

produces a situatien relating to finality of Judgments which
egnnot be pernlited to endure, and Lf the Court does not recon-
gider the eaée, lays a difficult problem in the lap of the
Aévisgr?‘ﬁammittee, The ﬁammiﬁte& gave careful attention to
this subje@%. Ite records sheW'lt gave gareful sttentlon tar
the guestion whether the rules should make a change in federal
practice by making the time for appeal run from the date of the
notice of the judgment instead of from the date of its entry.
From time immemorial the federal statues have provided that the
time for appeal runs from the date of entry, not from the dste

of notlce. Lawyers with any knowledge of federal procedure
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were familiar with that.
"The Committee thought it unsafe %o proceed on the

theory that the statutory provision as te thei?ight of appeal

and as to the time of taking an appeal eould be altersd by rule,
especlally as the matter is one affecting the jurisdiction of
the Uniteﬁ gtates Cireuit Courts of Appeals. The rules were
drafted accordingly, and there can seem bto be no mistake sboutl
the fact that the statutes providing that the time should run
from entry were left undisturbed. No provision eof the rules
states otherwige. On the contrary, Bule 73 expressly states
that the right of appeal and the time for appezl srs preseribed
by law., The published notes of the Advisory Committee to Rule
73 sbates ’

'This rule continues in effect the statutes pro-
viding for the time for taking an appeal.’

ALl the works on the new Pederal practice advise the
bar that the. time runs Ffrom the date of entry, not from the
time of notice of the entry, and that the statutes on this gues~
tion were e$ill in effect. See, Hoore's Federal Practlice, Vol.
35 pp. 3390, 3393. He says:

'The time for taking &n appeal runs from ithe
entry of the Jjudgment.'! :

“The bar were giveﬁ other repeated waraings. A% %ﬂé
Cleveland Institute, held by the American'Bér Aesoslation and
published and distributed to its members in 1938, the following

appears {p. 370):




Ty
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'Mr, Hitchell., The statutes regulate that,
and the federal statutes in all cases prescribe
that the appeal aust be taken within a specified
date from the entry of the judgment and thst is
what I wanted to warn you aboutb.!

And on page 360!

"and I will ask you to remember also that under
the federal statutes which govern the right of
appeal, the time for taking an appesl commences to
run from the date of judgment, and not from the
date of notice of the judgment. These rules pre-
seribe in another place relating to Judgments that
the clerk shall mall an informal notice of the
entry of the Judgment to the parties. But the
glving of that notice is not the thing ‘that starts
running the time for appeal; the fallure to glve
1% would not gave you if you let your three months
go by.?

"In a similar 'institute' in New York, it was sald to

the bary

‘Bear in mind that under the federal statutes
which regulate the right of appeal, the time for
taking the appeal runs not from the notice of the
Judgment but from the date of its entry.' (Proceed-
ings published by American Bar Asscciation in 1938,
p. 318)

"1t is clear enough that under these rules the time

runs ff&m‘tha tiate of entry of Judgment, not from the notice.

indeed, the opinion in Hill v, Hawes seems to conclude that;

but it also staﬁeé that counsel have a right to rely on reéeiﬁ-
ing nétiee of entry from the clerk, The above material, coupled
with the long established praetice in the federal couri, sug-
geatls te me that no counsel had_any juatificatien for failiﬂg

Tto make his own inguiry at the clerk's office on the nineteenth’

day after the cade was submitted and every twenty days
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thereafier. The opinion saye:
‘It is true that Bule 77{8) dves not purpers

to altach any consequence to the fallure of the

clerk fo glve the prescribed netice but we can

Shink of ne reasen for requiring the notice if

Sounsel in the cause are not entifled %o rely

upon the requirement that it be given. I% may

well be thal the effeect to be given to the rule

is that although the judgment is finsgl for other

purpcses it goes not become final fer the purpsae

of starting the running of the peried fer appeal _

uatil notleé¢ ia sent in accordance wifh ths rule.t

*It fs hard %o belleve that Bule 77 could be so con-

strued. I should suppose that to repeal federsl statutes graw
viding that the time for appesl ruds from date of entry, there
would have %o be gomething definitely %o that effect in the
rules. To my'min& the rules make 1% eclear that the statutes
remaln in effeet. In so ilmportant a matter as fixing finme for
appeal, if 1t had bgen the purpose to make the date of service
of notice the eritical date, it would hardly have been lsf% to
a mere lnformal notice by mail From the elerk, possibly by
postal card, with ne flling of definite proof of aetual &aiivery
%o or reseipt by the party served. It has generally been the
practice in the federal eourts for the clerk teo mail 1nfermé1
notiece to all pariles of the eniry of orders. This ineludes
intermedliate and unappeslable ordera. I% is an acconmodation
éerviee farnished counsel. The ola equity rules provided for
such notlices by the clerk, and the provision for sueh service
in Rule 77 was a mere continvation of the old equity rule. For

example, the Revised Equity Bules, adopted in 1912, contalned
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in Rule 4 the following:

. '4 RNOTIGE OF ORDERS, Nelther the noting of
an order in the Equlty Docket nor its entry in
the Order Book shall of 1tself be deemed notice
to the parties or their solicitors; and when an
order is made without prior notice to, and in the
absence of, a party, the clerk, unless otherwise
directed by the court or judge, shall forthwith
send & copy Thereof, by mail, to such party or
hig solicitor, and & note of auch malling shall

- be made in the Eguity Pocket, which shall be taken
as sufficlent proof of Gue notiee of the order.?

*No one ever suggested that the equity rule abolished
the statutory rule as to running of the time for appeal, uf
that the giving of the notlce was riecessary to start the time
running, or that any 1itigant or lawyer had a right %o rely on

the notice or that he eould get relief after the time for

~appeal expired, by showling he had nobl received the notiece. As

to lack of power in a distries ceurt.ta enlarge or revive the
time for appeal, that is made oclear by Rule 6(b), which states
that a dlstrict court 'may not enlarge * * * * the period for
taking an appeal.' If the court may not make sn order enlarg-
1ng thé'time, el ther before or after the tinme expires, 1%

cannot make an order reviving it.‘ The device of vacating aﬁd

immedlately reentering the Judgment, for the scle purpose of

‘reviving the right of appeal, 1s the equivalent of an order

enlarging or reviving.
"Rule 60(b) that a court, within six months, may re-
lieve a party from a judgment 'taken against him through hie

mistake, inadvertence, surprise, or excusable neglect' hag no
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sele purpose of reviving the right of appeal) continues for an
ingefinite time after & term expires. No one now can be cer-
taln of the finality of a judgment. ,If it ¢an be vacated
because the lawyer'waﬁ guilty of excussble negleect, as a result
of the clerk's failure, it may on prineiple be vacated and
reentered during or after the term because of some other excusg-
able negleect. _

"The Court's oplnion does not mention Rule 6(b) or
6(c). I have not seen the briefs, but it is hard to believe
the Court could have reached the conelusion it did if the case
was Thoroughly argued or it had not overlooked 6(b) forbvidding
enlargement of time for appesl, or 6{c) sbout the effect of

expiration of the term. Tt certalnly overlooked 6(c) and as

that is part of the same rule thst contains the prohibition

againat enlarging time for appeal, I infer neither provision
was considered when the opinion was agreed to. This may Jjusti-
£y a reconsideration of the case by the Gowrt. My humble
oplnion is that it ought to be reheard--on the Court's owa
motion, if necessary. Ir it 1g not reconsidered, the ﬁdvxsnry
Gemmlttee 8 problem is a tough one, In that case, we gurely
must recommend some altmration 1n.the rules. We glready have
one express and clear prohibitian against enlarging time for
appeal., Reiterating that statement will not help matters. We
might sdd a provigion that the district court may not evade

the prohibition against enlargement by the device of vacating
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and re@ntering the judgwent but we would hesitate to puhligh
8 rﬁeemmen&atian th&t the Court sdopt a rule labﬁlinw as an
evasive device s Course of action 1% has Jjudielally spproved..
"Thie ig a long soreed, and it is doubtless asking
too much of you to give it any consideration, but I am somewhat

at a logs to know what our Commitiee should do, and disturbed

- at being 'convicted' as one of a committee which drafted rules

cpening the door to discretionary.reéival of the expired righ{
of appeal; even after the term is éver,.aﬁd.of having falled
50 completely to express ln the rules the purpese of the *
Commlttes.
“Sincersly,
"§illiam P. Mitchell®
MR, LEMANN: FHow long was this after the opinion?
THE ACTIHG CHAIRMAN: Very soon.
MR, BHAMMOKD: Very shortly. The eplnicn wasg on
January 3, &nd the letter was written on January 27.
MR, LEMANN: Did Stone ang Nurphy dissent? Stone
dissentad,ﬁi'kncw. | :
| THE ACTING CHAIRMAN: Stone and Murphy, yes.
MR, LEMAMN: I thought 1t was Murphy. I wondersd heﬁ
that haprened.
MR.'HﬁMHGﬁB: There was a petition for rehearing
Tiled, and'l_fhink‘ﬁr; Justicé bauglaa voted in favor of grant-
ing the reﬁe&riég;
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THE ACTING CHAIRMAN: Yes. The almost lmmediate
response to thig letter, I vould see, was the pstition denied.
The letter went in.between, before the petltion for rehearing
was denled, but the statemeni that came down when the petition
for rehearing was denled wasz that Mr. Justice Douglas is of the
opinion the petition should be granted.

MR, LEMANN: HNHot the Chief Justice.

- THE ACTING CHAIRMAN: Ag you wlll see from the Chief
Jugtice's letter, he says it 1s their custom not tc participate

‘in the consideration of reargument when they have been in the

minority..
MR, LEMANN: Who wrote the opinion, again?
THE ACTING CHAIRMAW: Justice Roberts, Chief Justice

Stone writing the dlesenting opinion. You are not through yet.

MR, HAMMOND: There is a postscript.

"P.8. It happens that HIill v. Haweg arose in the

District of Golumbia, where the time for appesi is fixed by

rule aﬁépteﬂ by the Gourt of Appeals under authority of #éct of
Gdﬁgress. This does not seem to affect the vase. The district
caurt'in enlarging the time (or reviving the right of appeal by
the vacation and reentry) was not setting aside one of its own
rules but a rule formulated &y the Goﬁrt of Appeals affecting
the jurisdictidn of that court, with which, under no conditions,
could the distriet court tamper; Furthermore, the fact that

only twenty ﬁaysjwere allowed in which to appeal, makes it even
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moere incumbent on counsel to be on the alert as to eniry of a

. judgment, than would be the case in the stales where three

months was the peried.?

Here 1s the Ghlef Justice's reply of Februsry 22.
"Dear Mr. Mitchell: |

*Thie is to supplement my last letter to you on the
subject of thelﬁivil Rules, and partlcularly those rules whioch
were dealt with in Hill v, Hawes.

#There will not be a reargument in the case so far as
I am now advised. Belng in the minority I took no part in the
consideration of the question whether there should be a reargu-
ment, thatl being the tradition of the Geurf. But I am
insﬁructe& by the Court to assure you that the Committee should
feei.entirsly free %o propose rules which it deemg appropriate
with respect both to the date or event from which the time to
appeal rung, and the power of the Court to extend the statutory
peried of appeal.by entéring_a new order.

"At the time the Court handed down Hill v. Hawes 1t

put down another opinicon in No. 8%, United States v. Hark &

Yaffe, deelded January 3rd last, which also has some bearing on
the gquestlon. In case you have not seen 1% you might do well
to take a look at 1%, |

"I hear you and Mrs. Mitchell have been down éouth.
I wish we ¢ould have Jjoined you.

"iith king regards, I am
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¥Yours sincerely,
{8d.} "Harlaa ¥. Stone."

Mr. Mitehell has hls detaiieﬁ and gpecific guggesaj
tions as to what tc do about 1%, which we can take up.

THE ACTING CHAIRMAN: OFf course, we wanb to take fthem
up in detall when the time comes, but I can say that, broadly,
he suggests two alternatives, and they are interesting alterna-
tives. I think I can state the Tirst by saylng that its intent

ig to say in so many words that Hill v. Haweg ls wrong, asnd %o

do 1% by additions to the rules involved, ineluding the rule
on appeals. The other zlternative is to shorten the time for
appeal to thirty ﬁ&yg‘and then %o provide that the time dates
from notice. I think that is a short statement of it.

HR., HAMMOHD: Yes. ; |

THE ACTING CHAIRMAN: I should say that I would be
quite;intereaﬁéd in the latter. As I understand the background,
there has been guite a 1ittle zgltation for shortening the time.
it sééés‘to mg inpogsibly long, reglly, to have ninety days for
going the very simple thing of filing & notice of appeal. It
would seem to me that thirty days was approprigte. I under-
stoed that the Conference of Senior Circuwlt Judges had veted
in Tavor of it. The last time I was down hére, Mr, Hgmmond
informed me théﬁ thereIWas objection from the Department of
Justiee-&cbjectiﬂn somewhat led'ar assisted by my broﬁher, who

is %ha.éssistantgﬂttcrney General in charge of tax werké—and
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they felt it would be very difficult. Be that as it may, I
haven't discussed it with my brother, but I think I a%ill would
feel that thirty dsys was appropriate. I hadn’t thought that

we darad elaiﬁ that much, however, and it is interesting %o me

that Mr. Mitchell now thinks that we should or that at least
we should propose it as an slternative and %takes the statement
in the Chief Jﬁstiee’s letter as some feeling that the Uourt
ﬁmﬂdag@&

MR, LEMANN: -Are we Peady.ta Giscusgs that yet?

MR. HAMMOND: I would still suggest, if I may, that
the members read Mr. Mitehell's suggestions before we take it
up. | |

HR. LEMANN: We wouldn't be to these polnts. yet,
would we? - These are amendments ‘to Rule 73, both of them,
aren't they? 4

DEAN MORGAN: And 77(d).

MR, HAMMOND: And 77({d). The only thing is that he
does ﬁiééuSs it hers under Rule 6(c¢).

DEAN MORGAN: The tern.

MR, HAMMOND: The term. He would not change that.
Judge Glark bad a proposal for an addition to 6(c) to help take
care of the Hawes case, but Mr. Mitehell doesn't think that ig
the way to G0 it. I aleo have a note from Mr. Tolman that he
doesn't feel so.

MR. LEMANN: Offhana, I should think that that change
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in 6(c) wouldn't be a sufficient way to do it. What would be:
the objection to that change, anyhow, if anybody thinké that
6{c) isn't plain enough as it is? '

THE ACTING CHAIRMAN: HMonte, let me Jjust state °
generally the line that we wers following; thatlis, ¥r. Hoore

and I in particulasr. Rule 6{c} is a very unimportant part of

it; in faet, perhaps not even necesgary. Qur'genefal theory

was that this deciglon showed that courte were always going %o
break down the rules, and we might as well accept 1% and then
try to see that they did 1t im an eorderly way.

The heart of our proposal is in 60(b), when we get

there, and in.general 1t 1s a granting of power to the court to

gct within six months. We pointed out that a court 4id have
that power under the old rules dguring the term of eourt, and
when we abolished the term and the other provisions, we book
eway thal much power. The term of ecourt, depending on the time
when the Judgment is entéred, might last more than six months,
you seé; S0 we suggested that &s a way of doing it, really
codifying Hill and nges; 80 to agpeak, but limiting 1t %o six

months,

MR. LEMANN: Suppose we do this: Pass this and get
the whole thing before us, until we get to 60(b), and then take
up 73{g) and have all three rules. By that time we can have
read Mr, Mitchell's memorandum.

THE ACTING CHAIRMAN: That is quite all right, but I
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do want to take 1%t up before any of you get away bectause, oul-
side of whalever questions there may be ralsed on the drafti,
thals is by all oddes the mosﬁ important guestion. This is‘avery
importaent guestion.

MR, DODGE: This is no way to correct tﬁat decislon.

MR. LEMANN: HNo.

¥R. pODGE: It 1s Just a platitude. Of course the

- continuation of the term doesn’t enlarge the court's power.

A1l they said was, "We have the powsr, and anyway the term
hasn't expired,” and they continued to execute it. They
weren'tV enlarging it becguse the term had net expired, but
agsuming its continued exlstence, Hr. Hitchell says that this
proposed amendment tg 6(e) 18 not the way %o do 1t. Let's see
how he deseribss this on page 2;of hls memorandunm.
-MR. LEMANE: Y1 think it is an swkward and improper
way to deal with 1t," he says.
| ¥R, DODGE: I would agree with that. Why bother
oursalves by coming back %o tioig?
| MR. LEMANN: As an effective way to do 1%, the only
questian is whether this ig werth dolng for any other reason.
THE ACTING CHAIRMAN: 4g I said, tals isn't a very
important part of the propesal. It méy not be even a necessary
part of the'prépesal. The real propessl is in 60(b), and I
shall have to say, with yerhaps'a 1ittle hanging of ay head,
that I thought I was giving way to Mr. Dodge in 60(b)?
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MR. DODGE: I move that Section 6(c) stand as it is,

without the suggested amendment.

THE ACTING CBAIRMAN: Any diseéssien? Ihis hag
never been voted, so this is Just a suggestion. All this cgme
up afﬁer our last meeting, of course.

JUDGE DOBIE: You weul&-rather not put that in there
about "nor does the continuation of a term of court enlarge
the court's powert? \

MB. DODEE: X:Gan*t_imagina anybedy c¢laiming that it
did.

JUDGE EQBIE: Justice Roberts geemed tc have that

i@.eao

MR, DODGE: They didn't say so. They sald, "#e have

the power, as a matier of fact,  and we note that our term is

still in existence.®

HR. LEHANN: The court's term. The district cocurtts

term, not the Supreme Gours's.
' MR. DODGE: The term of court, whatever it was. The
term in the disgtriet court, '
. JUDGE DOBIE: Above there, it seems to be clear
enough, 17 it is ever going to be clear.
THE ACTING CHAIRMAN: OF course, Justice Roberts did
do a little m@fﬂ than that. “The tern had natreXpired, and

the Judgment was still within the control of the trial Judge

for such action a8 was in the lnterest of Justlce to the parties
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to the cause," and we think that wasn't se.

PROFESHOR CHERRY: But these words don't take care of

that. 1 doﬁ’t think these wér&s do anything.
. THE AGTING CHAIRMAN: They may not.

HR, LEMANN: 7The wbrﬂs‘are for emphasis and te pre-
vent{ anyone, even seven eminent men, from thinking that s
term is say lenger impaftant.. Haybe we ocught to defer to that
ideg instead af-earreﬁting it.

MR, DODGE: The thing can be corrected so well when
you come te 73 or T7 that-this language seems silly to me,

MR, LEMANN: This wouldn't be suffiaient to correct
it, anyhow, I think. |
- DEAN MORGAN: This is just the converse of the other,
that the explration of the term doesn't affect the power or
its continuation.

MR, LEMANN: That is right.

Qgﬁﬁwﬁﬁﬁﬁﬁ%: I suppose Charlie is referring to the
fact that they made @rdersg continulng the term for speeific
pu?puses under the old system. Didgn't they, Charlie?

| THE ACTING CHAIRMAN: Yes. They do that, of course,
now in the eriminal law right albng, wiich ig a funny thing.

The district attorney asks you to order that the term be con»':E

tinued for the purpose of this case, and apparenily it is his
theory that you can continue 1t quite indefinitely. When I

have sat in criminal cases i'have gaid, "Very well.® That was




76

~to the cause," and we think that wesn't se.

PROFESSOR CHERRY: But these words don't take care of Y/

S

that. I don't think these words do anything.

THE ACTING CHAIRMAN: They may not. ‘

HR., LEMASN: ~The words are for emphasié and to pre-
vent anyone, even seven eminen@ men, from thinking that a
term - is may 1aﬂger 1mpqrtant. ﬁayba we ought to defer %o that
idea instead ﬂf.cor?eating it

MR DODGE: The thing ean be asrreateﬁ so well when
you coume Yo 73 or 77 that this languape seemg silly te me.
T MR, LEMANE: This woulda't be suffieien# to correct
:it,:anyhow, I think. | ; |
. UEAN MORGAN: This is just the converse of the other,
that the expiratlon of the term doesn't affect the power or
1te continuation.

MR, LEMANN: That }s right. _
 DERN-MORGAN: T suppose Charlie is referring to the
faat that thay made aerders tontinuing the term for speeifia
.purposes under the o0ld system. Didn't they, Ghariie? .

THE ACTING CHAIRMAN: Yes. They do that, of aauﬁsa,
now in the oriminal law right along, which is a funny thing. |
The déistrict attorney asks you to order thaﬁ'thé term be con-
tinued for the purybse of this case, and a?y&rently it is his"
theory that you can Qontiﬁné 1£‘qnite indefinitely. Wheé I

have sat in eriminal cases I'havé*séid, *Yery well.® That ﬁas

1370 Ontario Street

The MASTER REPORTING COMPANY, Lnc. 51 Madison Ave,

540 No. Michigan Ave.

National Press Bldg.

Gleveland

Law Stenography 2 {onventions ® General Reporling New York

Chicage

Washington

77

about all I knew to s&y. I alw#ya wondered about the effect
of it. |

PROFESSOR CHERRY: The only ambigulty that there
could be in ﬁhe rule as it stands, it ceems to me, 1s that we
talk about the expiration of the term and, at the bottonm,
about the continuation. I% would seem that the term would
have expired, but it has been prolonged for the reasons that
used to be popular in eivil éases, n&t now, What We'really
mean up above where we say "is not affected or limited by the
expliration of a term of courg®, ig that i1 is not limited or
affected whether there iz a term of court or not.

MR. LEMANN: Terms of court are uniﬁportant. But
isn't it true that Justice Roberts just aidn't read 6(c);
not that he didn't understand it, not that he would have thought
it amhiguaus, but he just didn’t read 3%, and he gpilled out
this sentence without having read 1t?

MR. DODGE: He dldn't say it enlarged the court's
power.”"ﬁe sald the faet that it hadn't expired left the
couft*s powef exigting.

| MR, LEMARN: If he had read 6(@), it seems fo me he

shouldn't have sald that, because he would have thought even
that an entirely-inapprapriate‘commenﬁ. I don't see how any~
body eould doubt that, reading 6(0) as it standg, so 1 think Hr,
Fltchell is right in saying that'they Just overlooked 6(¢) and

probably overlooked all of 6, for that matter. They never
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referred to 6{b), either.

THE ACTING CHAIRMAN: OF course, the Chief Justice
showsg that.Mr. HMitchell's letter was at least brought %o the
attention of the Court, because he séys that he 1s'instructed
by the Court to say thalt the Committee should go ahead snd do
whatever it felt proper. Yet it made no change in that part
of the opinion.

Let me ask this: We have atiempted at times to 248d
notes-statiﬁg why we think & rule should net be changed. ¥e
haven't tried to cover every rule, of ecurses, bgeauéa thig
isn't an exegesis of the rules, but we have done that two or
three timeé, and of eourse our action on Rule 6(b), the alterna-
tive, will cover that; ‘if we make no change here, should the
Reporter write a note saying, "We make no change in 6{¢) be-
csuse we don't believe the Gaurfiread 14#%

HR. DODGE: I wouldn'i make any comment on it. I
wduld isave the rule ae it stands.

' JUDGE DOBIE: When we come to that ultimataly,'l
understand that Mr. Mitchell is opposed %o a flat statement

that would overrule Hill v. Hawes, that the vacating of the
Judgment and re-entry shali noet in any way affect the time fof
taking appesl. |
THE ACTING CHAIRMAN: No; he 1s not opposed to it.
JUDGE DOBIE: I thought he sald that he dlan't like
to go i%. I wouldn't hesitate to de 1%.
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THE ACTING CHAIRMAN: He said that to the Chief
Jnstiag* but now he takes the Chief Justice's reply as aubthor-
1ty to do Just that.

JUDGE DOBIE: I think it ought to be done.

PROFESSOR CHERRY: Look at the botbtom of page 2 of
Mr, Mitchell's memorandum. |

MR, BODGE: The tép of page 3, ves.

PROFESSOR CHERRY: *...,. (and the Chief Jusilce's
letter suggests that the Court means we should not be backward
sbout giving Hill v. Hawes a kick in the pents) ...."

MR, DODGE: He suggesis a good cne at the top of
page 3. ,_ \ |

PROFESSOR CHERRY: He proeeedsd to Kick.

_ JUDGE DOBIE: "“One is to make amendments raltarating
aere elearly our original inteat and repealing, .... The other
alternative 1s to assume that the Tourt has power ....%" Then
he says he favors the latter. That 1s not im here. It is in
his letter to the Committes.

THE ACTING CHAIBMAHN: Do you w&nt'ﬁo'pass this or do
you'want to make gome meotion at this time? |

| ME., DODGE: I make a mbtian‘thaﬁ-wmxsstands as at
present.

JUDGE DOBIE: That ie, 6{c)?

MR. DODGE: Rule 6{(c).

JUDGE DPOBIE: That leaves 77{d) for further
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consideration?

MR, DODGE: Yes.

THE ACTING CHAIRMAN: The motlon is that Rula 6(m}
stands as in the present draft of the rule. |

MR, LEMANN: I second it.

THE ACTING CHAIRMAN: All those in favor say “aye";
those o?pﬂsed.- It is se ordered. (Carried) No change.

Ryle 7 is one that has been voted, I thlnk, from the-
beginning.

PROFESSOR CHERRY:  Yes, We had no trouble.

HR. DODGE: It is fo make plain what was intended.

THE ACTING CHAIRMAN: 7There hasn't beem any ques tion
about it @o far. Shall we jJust pass it, then? All right.

JUDGE DOBIE: The ldea was %o put "if the snswer

contains® instead of "to'.

THE AGTING CHAIRMANM: Ne, it is the other way around.
The matter in brackets goeg out; the matier underlined is added.
| MR, LEMANW: That hae never given any trouble except
in{this commentary. I voted against that the first time on my
genergl idea that wé shouldn't change except where we have

kicks., It seems to me a mighty little thing %o put in a change

en it. I voted against it béfore, so I an just recording myself.

THE ACTING CHAIRMAN: All right.
JUDGE DOBIE: I don't see how anybody could misresd

that. OF course there 1s a reply to a counterelaim. It
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couldn't be anything élse.
éf ) MR. LEMANN: I guess the time for a new trial is
f ranning ageainst him on that.
THE ACTING Gﬁmaﬁﬁﬁz ire we up to Rule 127
M. LEMANH: Here is where blood will flow now,

1370 Ontario Street
Cleveland

THE ACTING CHAIRMAN: I don’'t know. There has been
20 much bloed flowing so meny times, is there much more blood

ieft to flow?

51 Madison Ave.
New York

Let me say broadly that there 1g¢ first a question on

12{a), and 12{a) in genefal has not in the past: been particulsr-

1y controversial. The attempt there haa been to get into
shorter and more succinet form the question of time. Rule 12(a)
isg gquite separate_frém the main questions, and I think we had
beﬁﬁer.eaﬁsiéer them separately, The guestlons about which

the Commitiee is divided have been on the remaining poriion,

The MASTER REPORTING COMPANY, inc
Law Stenography @ Conventions ® General Reporting

beginning partieularly with 12(b) and centering, really, about

12(b). So, unless you have some objection, I suggest that we

Ghicago

first take up 12{a) and consider it.

540 No. Michigan Ava.

_ Mi, DCDGE: Isn't that, as you have written it here,
exactly what we voted at the last meeting?
THE ACTIRG CHAIRMAN: It is, with--

National Press Bldg.
¥ashington

MR, DODEE (Interpdsing}% Some words added at the
end, winich were voted for. |

THE ACTING CHAIRMAN: .Yas, 12(a) as printed here on

pages 7 and 8, as I understand 1t, is what we have approved
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befors, You did€ vote to add, however (I am sorry to Say that
we omitted 1%, and I sent out a letter afterwards sdding it),
a provislon at the end:

"The time for a party to plead or otherwise move
under this rule may be extended by a written stipulation of
the partles once without approval of the court.®

JUDGE DOBIE: Apy length of time?

_ TQE ACTING CHAIRMAR: Yes. That was definitely die-
euéseé at the time. There was a proposal (I think it was
Judge Donworth who made the motion) of some time limit. I have
forgotten just what 1t was now, bub there was a time 1limit,
Then, after &isquﬁsian,‘that went out, and this is the may‘the
trangerlipt shows 1t wés voted. &s I indicated in my letter to
you, I reg&et it, but that is théﬁ.

ER. DODGE: We. dlscussed that at considerable leagth
before., 1s 1% necessary to go over that again? I think
séetian 12{a}, as we voted it before, after long discussion,
ghould stand. | |

JUDGE DOBIE: That permlts one smendment, one exten-
sioﬁ.' |

¥R, DODGE: Yes.. 7

JUDGE DOBIE: Without any time limit. OFf courss,
that is susceptible of abuse, but I don't know that 1t will be
done.

¥R. DODGE: You get the agreement of both parties.
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I% 1sn'% introduced by one pariy.

DEAN MORGAN: fThat is before tfial, ence before trial,

HR, DODGE:; Yes,

JUDGE DOBIE: I den't know how they are in your parg
of the aouﬁtry, but the lawyers are entifely too courteous down
in Virginia. One lawyer cﬁmeg W the other and makes almost
any preposal andg, partieularly if they are friende, it is con-
sldered a saft of breach of legal etiguetts not to comply with ‘
it.

HR. DODGE: He wouldn't extend it very long, wouldhe?

JUDGE DOBIE: He mighi;,“ but I don't think in practi-
¢al cages he will.

PROFESSOR CHERRY: Tais is limited to once.

JUDGE DOBIE: Yes,

THE ACTING CHAIRMAN: It scems to me a 1ittle too bad
te take this. entirely éut of the hands of the courst. Unger
this, the court can do nothing abbut it. In slmost gvery
ather place we have it that the approval of the court is neces-
sary. This, of cours €, Came up as a result of a deciglon of
the Third Circuit which wag Teally on a somewhat collatersl
point, and I don't think that here the demand is qulite suffi-
cient for it. |

MR. DODGE: The courts aren't the parties who have
the real rights in the matter; they are the clients of the

people. If o man asked to extend time agrees to a reasonable
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extension of Time, the court isn't the sufferer.

JUDGE POBIE: I think the court in nine cases out of
ten would approve it. I know I certainly would, although I
did smack down about those ﬁaﬁtinuaneaﬂ.

PROFESSOR CHERRY: Would you on a firgt degree
centlnuance, a firast one?

JUDGE DOBIE: Ordinarily I would not.

PROFESSCR CHERRY: That is gll this ig,

JUDGE DOBIE: As soon as I went on the district

bench they pulled that on me. They sald, *"fThis-is a matter of

course, and you have nothing to do with it.%¥ I immediately
instilled the idea that I did have something to do with it. I

don't remember ever denying & first continusnce, but I did try .

to get the idea atross that they had to have my idea, that
they eouldn't do it and just run the court.

MH. DODGE: It doeasn't come up wery often.

&ﬁﬁé@ DOBIE: I don't think so. I wouldn't make any
pain%.éf i%.

_ THE AGTING CHAIRMAN: ﬂave.yau'any views on this,

E&aie? You didn't have before.

DEAN MORGAN: No. I am not kicking aboub this too
much, |

THE ACTING CHAIRMAN: You voted agalnet it before.

DEAN MORGAN: Yes.

MR, BOQGE: I move that paragraph (a} stands as
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_ written.
é/ , THE ACTING CHAIRMAN: It is moved %that the subdivisgion

stand as it is here, of course with this final sentence which

was part of the previous vote.

MH., HAMMOND: #ay I say some thing? There are one or

_ﬁ%vanwemﬁﬁéﬁw
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twoe questions on the other part of (a) im &ddition.

THE ACTING CHAIRMAN: ‘Then I think we ought to take

New York

them up. Don't you think se?

51 Madison Ave.

MR, HAMMOND: You can vote, however, on the addlition

and have that out of the way.

DEAN MORGAN: That 1s already voted on.

THE ACTING GHAIRMAN: Go ahead, Mr, Hammond.

MR, HAMMOSD: There hasn't been any formal vote on
the addltion. of that.

THE ACGTING CHAIBMAN: It was voted before,
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DEAN MCRGAN:T laat bime.

£ MR, HAMMOND: ALl right. Then this is just the word-
s f ing of 1%. ALl right.
= Tais 18 Just on the wording of the smendment of {a).

In the first place, I think this is a change of the sort thst
need not be made. It seems 30 me that the rule as 1t stood was

perfectly eclear and, furthermore, that the change isn't as

National Press Bldg.
Washington

clear as the rule wWas.

i should like %o ask this question: How zbout a

reply that is ordered? What is the time for that? We do permit
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& reply on order of the court. ﬁnder the amendment, what is
%hat;time? It is not e&tirel? clear %0 me from the rule. I
suppose it is twenty days from the date of the corder, as %the
rule originally read, but you have in there the words, “when
required by these rules," and it seems to me that the asmendment
doesn't cover the time for a reply on crger of the court.

| THE ACTING CHAIRMAN: I would answer it this way:
@f”eourse,.in the first place, it must be sald, as 1s obvious,
that what Mr. Hammond aays isg tﬁue1 It 18n't spelled oud in
s0 many words, but there it is z matter of the court's order,
and 1t seems to me that it could be taken eare of only by the
court in the 6rdé? and that there id no reascn that it shouldn’t
be taken care of there. It wag one of those things that 1%
wasn't necessary to express. There wasn't any reason for
spelling it out in =o many words.

MR. LEMANN: I wonder whether the words "suspends
these periocds of time” in line 17 are any better than "alters®,
whieh is the word whieh was used in the original. Excéept for
cutting out the reference to bill of particulars, which of
course is proper, I shouldn't think that you have improved the
language substantially. It is Jjust sqmething-else for the bar
to ask, "What change did thié make?" and they will sit down and
compare the eriginal with the new language. Of sourse, you put

in & note that says all you did was to state it in more comcise,

- undergtandable form, but nobody has kicked about understanding
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it., I wasn't here lasﬁ time, but generally 1 am opoosed to
changes for which there has been no poepular or sericus demand.

A Dill of particulars has to come out, of course, in
view oI the other changes made.

THE ACTING CHAIBRMAN: I think that the guestion be-
Tore you is really which you llke better.

MR, LEMANN: From my point of view, 1 don't really
think it is.a question of which de noye would have been.better.
It is Just a question of whether the original is so defective
that there is a necessiﬁy for changing it.

MR. DODGE: It isn't much of a change.

‘MR, LEMANN: Very little change. If I were voting
gg_ggzg, Hr, Dodge, I think I might prefer this new language,
but that isn't my guide. |

MR. DODGE: I think you are righk.

Do you think, Mr. Beporter, that this 1s very much of
an 1mpravemen£4ave? the prier language? _

' THE ACTING CHAIRMAY: I had thought so, yes. I don't
mean to say that I want to make any strenueous avgument for i%.

| M, DODGE: Dld we voile on this particular change?
I had forgotten that. |

THE ACTING GHAIEEAEﬁ. Yes, Qe have approved 1%,

JUDGE DOBIE: I think the idea was that we made a
number of changes in this rule énd were almost réwriting i%,

and therefore that the general proposition whichjhﬂmEemann
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advaneced that-we-cugh% not %e make changes unless they were
vital would not apply, that while we wepre rewrlting this thing .
we might as well make 1% as clear as possible. |

HR.- DODGE: You state in five lines what we had in
ten, which is & point.

THE ACTING CHAIRMAN: That 1s perhaps the chief
reason for doing 1t%. It always seemed to me that the Fformer
rule wae a little awkward, with quite & bit of detall of the
obvious, &s I recall, the way this came up wes a bit inei-
dental, At the May meeting we had suggested that thie sub-
Givision could be shortened and, as we thought, made more
concise. I think I am correct that at the end of that meeting
no definiie proposal had been made, but there was some discug-
slon and 1t was referved back tq‘the Reporter tc come out with
a draft whieh weould be more concise, which we did at the fall
mgeting, and then it was spproved.

. That is correct, isn't 1t, Mr. Moore?
- PROPESSOR MOORE: I ﬁhink 80 .

MR. LEMANN: Is 1%t plain that the wora "suspends" -
ig Eetter and more accurate than the word ”alters“ in line 177
Maybe s0, but I am in deubt as to whether it is as accurate.

THE ACGTING GHAIRMAN: That is what 1% does, really.

DEAN HMORGAN: It doesn't suspend the period of time.

PROFESSOR CHERRY: It doesn't suspend the period.

P’ROE.‘ES%R SUNDERLAND: "Suspends™ means to carry it
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along. Yeou don't do that,

DEAN HORGAH: It suspends the requirement, that is
all, g |

PROFESSOR GHERRY: I think Hzlters® is bet ter.

JUDGE DOBIE: Leave 1%t as he suggests, but with
"alters® instead of "suapenda®.

PROFESSCR CHERRY: Leave the rule asg 1t was on that
point. ‘

JUDGE DOBIE: How about "any" and “"provided for in®?
Or would you agre¢ to give the rule as the Reporter has modified
it, but instezd of the-word "augpenda" Just put the word
"alters®? |

¥R, DODGE: Then you go on, don'$ you, to define what
the new perieds of time are?

DEAYN MORGAN: TYes.

JUDGE DOBIE: What I am thinking now is whether we
would make'thé changes suggested; that 1s, put "a® for "any?;
and “permitted under" which I de think is better than "provided
fafiim“,'gnd then eontinue as he suggests with the underlined,
cut out what is in parenthesges and Just put "alters® for
*sugpendsa®. |

MR, DODGE: It would be better English, anyway. You
can't éuspené a period. It ig elear, isn't it, that you can't
suspend a pﬁrio@ of time? |

JUDGE DOBIE: I don't think "euspends" is a good verd
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there,

THZ ACTING CHAIRMAN: I think 1% is all right to Pug

in "alters®., I should thigk that would be all right.

JUDGE DOBIE: XYou suspend $he running of the statute
of limitations, I move, then, just to get it baefore us, that
Wwe adopt the Heporter’s suggestlon there as to the sentence
beginning "The serviee®, but that we substitute the word
"altera” for the word *"suspends®, in line 17.

PROFES30R SUNDERLAND: Supported.

THE ﬁGTX§ﬁ~GEAIRﬁAN: Very well. Do you want to dis~
cues that more? If not, all those in Ffavor will 8ay “aye®;
thoee opposed "no." The "ayes"™ have 1t.
| Have we taken any action on the rirst part of the
rule? _

PROFESSOR SUNDERLAND: On that first sentence under-
lined?

TﬁE'AGiEE&*GEQIHﬁ&ﬂ: Yes.

PROFESSOR SUNDERLAND: I wonder whether that ocouidn't
be improved a little by dropping oubt in line 12 "o a prier'
pleaﬁing“. It seems as though that 1s superfluous. The time

allowed for gserving a responsive pieading has to be to a prior

pleading. It couldn't be anything elge. ".... when required
by these rules, is 20 days". I should think you would want to
put in after %20 dsys", "after service of ihe prior pleading®.

You don't kﬁﬁw_w§en that twenty days commenced. It would read
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thent "The time allowed for serving a responsive pleading,
when reqguired by these rules, is 20 days after service of the
prior pleading.” _

PROFESSOR MOORE: After gervice of process, though,
sometimes,

PROFESSOR SUNDERLAND: A responsive plesding? -

PROFESEOR MOORE: Surely. Service of an answer %o
a complaint would be twenty days after service of process.

MR, HAMHOND: The complalnt is servedwlth the process.

MR. DODGE: Of course, the problem 18 almost always
éa to an answer. There sren't many answers io counterclaims
and all that sort of thing, once cut of fifty times, bub the
answer might be emphasized by gaying, "The time for filing am
answer® (that is what the ordinary lawyer wants to know) "or
other responsive pleading, when permlitted ....%

JUDGE DOBIE: Do you state anywhere when those twenty
days start'%m'run? 6f course, we start now with the complalnt,
don't ﬁé; and the complaint is served on the man, instead of
the ¢ld procesa?

| THE ACTING CHAIRMAN: Yes.

HR. DODGE: Twentiy days from service.

JUDGE B&EZE: From service éf the prior pleading.

It might be well to ghate that in there, gs Hr. Sunderiang
suggestis. I think it probably ﬁill be read that way, but while

we are changing it we might meke 1% so clear that not even the
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ﬁﬁﬁreme Court can misunderstand it,

THE ACTING CHAIRMAN: Mr. Moore suggeats that that
service of process does include servige of the eomplaing, and
I an not sure your complaint is completely valid. Is it?

PROTESSOR MOORE: When you do effect serviee on the
United States, you serve on two or three different personsg
there, and the lawyers get coples of the complalnt.

PROFESSCR CHERRY: That is provided for.

THE é&?ﬁﬁﬁ.ﬁﬂﬁzﬂﬁﬁﬁ: That is only when 1% is cou-

‘pleta&, I guess.

PROFESSOR GHERRY: ‘Yhe United Staltes is a gpeecial
case. o

DEAN MORGAN: You h%ve B speﬁial one Tor the United
Btates. .

I?RGFESSQR CHERRY: That is taken care of separately.

PROFESSOR MOORE: "Service of process® 1s the
aécurate term, rather than #gervice of complaint.*

MR. QEMA%K; You had that pretiy plain in the Ffirst
line as i% stands, 80 you gee how you get into new arguments
when you put in new language.

MR, HAMMOED: That ig just my peint,

MR, LEMANN: See Lemann, J., page &%1 You had it
very niaé up thers, Mr. Dodge.

THE ACTING CHAIRMAN: Mr. Sunderland moves, as o
lines 11 %o 16, that the words "to a prior pleading,” be taken
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out in 12, and the words "after gervice of the prior pleesding,”
be inserted after "days”. Is that correct?

PROFESECR SUNDERLAND: In 13%; yes.

MR, LEMANN: Then comes Mr, Moore's point. Does
*service of the prior pleading® cover you all right, ¥Mr. Moore?

DEAN HORGAN:. You can't have s responsive pleading fo
anything else, can you?

MR. DODUE: Yes, I think you ean.

JUDGE DOBIE: Pleading to a process.

MR, LEMANN: I am not sure I caught Mr., Moore's

pelint, but he had a point to object Yo on this,

PROFESSOR ﬁ@ﬁﬁﬁ: Take ' the case where you serve'a
non~resident motorist, served by serving the secretary of state,
whio mailé_a~aemglaint, and 80 on. 1% is true that the defend-
ant 18 going %0 ge%t a copy of that complaint, but technically
the point when the twenty days beglin to run is when the
service of'préaess is made, which includes not only the com-
plainﬁlﬁut a summons.

HR. LEMAHN: Den't you serve the sumnons andé complaint
on %hé secreébary of state?

PROFESHBOR HMOORE:  Yes.

PROFESS0OR SUNDERLAND: Then.you get the complaint at
the same time as the summons, don't you, and respond to the
éemplaint? |

Mi, Lﬁﬁaﬁﬁ: Twenty days from the ssrvice of the
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suamons and eeﬁplaint; The complaint has been served on the
secretary of state.

PROFESSOR SUNDERLARD: The response ls certainly to
the pleading.

HMA. LEMANN: I think the original language, however,

was Detter in that regard, if I may be permitted %o say so,

from the standpoint of the bar. I think they like nice dlrsct,

plain statemante. He serves his angwer. Tnat is what usually

happens. The other respongive pleadings, scmebody pointed cut,

are very unusual, anyhow,

DEAN MORGAM: That is right.

THE ﬁ@?lﬁ@-ﬂ&glﬁﬁﬁﬂ: Do you want %o teke 1t on Hr,
SBunderland's ms%ian a% €oeg gomébody else Wanﬁ to move to

amend or how ¢o we stand from the parliamentary point of view?

E@Aﬂ MORGAN ¢ SOﬂeﬁedy will have to mowe to sbustituté

the original.
ﬁR;'LEEﬁHH: Yes. HMove 1t, HMr. Horgan.
DEAN MORGAN: The original eleven lines.
MR, LEMANN: I amove that we revert to the griginal

'ele?en linea.

THE ACTING CHAIRMAN: I don't know whether parlia-
mentarily it would be permissible or net, but I don't see why
we shouldn't accept 1%, unless there is some objeetion. We
might as well vote on Mr. Lemann's motion, I guess.

PROFESSOR SUNDERLAND: Just as well, yes. That ig
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along. You don't do that. . -

- DEAN MORGAN: It suspends the requirement, that is
all. '

PESFE&SGR(GEERRX: I think "alters" is bet ter.

| JUDGE DOBIE: Leave 1%t as he suggests, but with

"alters® instead of "guspends®.

PROFESSOR CHERRY: Leave the rule as it was on that
point. ‘

JUDGE BQBIE:: How about "any" and “provided for in"3

Or would you agree to give the rule as the Reporter has modifieg

\
\
|
it, but instead of the word "suspends® Just put the wora ‘
"alters®? | |
| MR. DODGE: Then you go on, don't you, to define what
the new periods of time arse? 1
| DEAN MCRGAN: Yes.

JUDGE DOBIE: What I am thinking now is whether we
would make tﬁe ahangms suggested; that is, put *a® for “ang#;
and "permitted under" which I do think is better than "provided
for in", and then continue as he suggests with the underiined,
cut éut what ig in parentheges and Jjust put "alters® for
"suspends®. |

MR, DﬂﬁéE: It would be better English, anyway. You
can'tt éuspemé.a period. It is elear, isn't 1t, that you can's
sugpend a periocd of time? | -

JUDGE ‘DOBIE: I don't think "suspends® is a good verb
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| there,
THE ACTING CHAIRMAN: I think it is all right %o ot
in "alters". I ghould think that would be all right.

JUDGE DOBIE: You suspend the running of the statute
of limitations. I move, then, just to get 1t before us, that
we adopt the Reporter's suggestion there as to the sentence
beginning “Thé service", but that we substitute the word
"alters® for the word *suspends®, in line 17..

| PROFESSOR SUNDERLAND: Supported. |

THE AGTING CHAIRMAN: Very well. Do you want %o dis-
cuss that mere? If not, all those in favor will asay "aye®;
those opposed "no.® The "ayes" have 1%.
| Héva we taken any aetion on the first part of the
rule?

PROFESSOR SUNDERLAND: On that first sentence under-
lined?

THE ACTING GHAIRMAN: Yes.

PROFESS0R SUNDERLAND: I wonder whether that couldn's
be*iapreved & 1ittle by dropping out in 1ine 12 *¢%o a prior.
pleading”. - It sesms as though that 1s superfluous. The time
allowed for gserving é regponsgive pleading has to be to a prior
pleading. I% eouldn't be anything else. *.... when required
by these ruleé, is 20 déys”. I should think you #ould want %o
put in after "20 days®, "after service of the prior pleadingh.

Youv don't know when that twenty deys commenced. TI% would read
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.~ then: "The time allowed for serving'a responsive pleading,

when required by these rules, is 20 days after service of the
prior pleading." | |

PROFESSOR MOORE: After service of process, though,
sonetlimes, |

PROFESSCR SUNDERLAND: A responsive plesding?

PROFESSOR MOORE: Surely. Service of an answer to
a ¢omplaing wmuia be twenty days alter gervice of process.

HR, HAMMORD: The complaint is servedwith the proGess.

MR. DUDGE: OF course, the problem 18 almest always
as to an answer. There aren‘'t many answers to Countercelaims
and all that sors ef-thing;-nnae‘aut.ef Pifty times, but the
énswer might be emphasized by saying, "The time Ffor filing an
answeP” (that ls what the erdinary lawyer wants to know) *“or
other responsive pleadiﬁg, when permitted ....%

JUDGE DOBIE: Do you state anywhers when those twenty
days gtart to ruﬁ? of course, we start now with the complalnt,
don't wé, and the complaint is served on the man, instesad of
the old process? | |

THE ACTING CHAIRMAN: Yes.

HR. DODGE: Twentiy days from servics.

JUDGE BOBIE: From service of the prior pleading.

It might be well o state that in thare,'aé Hr. Sunderland
suggests., I think it probably will be read that way, but while

we are changing ﬁt Wwe might make 1% so ¢lear that pot even the
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ﬁﬁﬁreme Gourt ean misunderstand 1t.

THE ACTING CHAIRMAN: HNr. Moore suggests that that
service of process dees include merviece of the complaint, and
I amn not sure your complaint is completely valid. Is 1%9

PROFEZSOR HOORE: When you &e'effect service on the
United States, you gerve on two or threé‘diffarent persons
there, and the lawyers get coples of the epmplaint.

PROFESSCR CHERRY: That is provided for.

THE ACET&G;QHAIRﬁAﬁ: That is only when 1% i3 com-

'plete&, I puess.

PRCFESSOR CHERRY: ‘The United States is a specisal
case. |

DEAN MORGAN: You h%va-a speéial ong Tor the United
States.

PROFESSOR CHERRY: That is taken care of separately.

PROFESS0R MOORE: "Servioce of process® is the
aceurate term, rather than %service of complaint.®

. HR., LEMaHN: You had that pretty plain in the first

line as it stands, so you see how you get into new argumenté
wuen you put in new language.

MR, HAMHOND: “That is just my point.

MR. LEMANN: See Lemenn, J., paze &4t You hod 1%t
very nlee up there, ﬁr. Dodge. o

THE ACTING CHAIRMAN: ¥Nr. Sunderlsnd moves, as o

92

lines 11 %o 16, that the words "to a prior pleading, " be taken
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out in 12, and the words "after service ¢f the prior pleading, "
be inserted after "days". Is that corrsct?

PROFLSSOR SUNDERLAND: In 13%; yes.

' ﬁﬁ.“ﬁEﬁﬁﬁﬁ: Then comes My, Hoore's point. Does

"service of the prior pleadi#g“'eQVer you all right, Mr. Hoore?

DEAN MORGAN: You can't have & responslve pleading to
anything elsa,lean you?

¥R. DODGE: Yes, I think you ecan.

JUDGE DOBIE: Pleading to a process.

MR, LEMANN: I am pot sure I caught Mr. Moore's

point, but he had a point to objeet %o en this.

PROFESSOR HOORE: ‘Teke the ¢ase where you servela
nohn-resident motorist, served by serving the secreilsry of state,
whe mails a oomplaint, and so on., 1T ig true that the defend-
ant 12 going 1o get a-aépy of that complaint, but tecanically
the polint when the twenty days begln to run is when the
service of process is made, which includes not only the com-
plaint but & summons.

k MR, LEHASH: Don't you serve the summons andé complaint
on the secrétary of state?

PROFESBOR HMOORE: Yes.

PROFESSOR SUNDERLAND: Then you get the complaint at
“the same time as the summons, don't you,'aﬁd regpond to the
complaint?

MH. Lﬁ%ﬁ%ﬂ: Twenty days from the service of the
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summons and eeﬁplaint. Thé complaint hag been served on the
secretary of atate.

PROFESSOR SUNDERLAND: The responsge is certainly i
the pleading.

MR, LEMANN: I tniﬁk the original langusge, however,
was better in that regard, if I may be permitted to say sa,'
from the stand@eint'ef the bar. I think they like nice direct,
plain statements. He serveé bis angwer. That i1s what usually
happens. The other responsive pleéﬁings, scmebody pointed out,
are very unusual, anyhow. ¢ h

DEAN NORGAN: That is righs.

TEE-&@TI&GVGEéZRMﬁﬁﬁ ﬁa-yau Wanﬁ to taka 1t on Hr,

Bunderland's motion or does somebody else want to move to

amend or how do we stand from the parliaménﬁary point of view?

DEAN MORGAN: éemebody will have to move to sbustituse
the original.

MR, LEMANN: Yes. Move it, ¥r. Horgsn.

DEAN MORGAN: The original sleven lines, '

MR, LEMANN: I move that we revert to the original
eleven lines.

THE ACTING CHAIRMAN: I don't know whether pariig-
mentarily it would be permlssible or net, but I don't see why
we shculﬁn‘t‘écéept it, unless there is séme objleetion. e
might as well vote on Mr. Lemsnn's motion, I guess.

PROFESSOR SUNDERLAND: Just as well, yes., That is
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all right.

THE AGTING CHAIRMAN: Any further disoussion? Mr,
Lemann's motion is %o retain lines 1 %o 11 in place of the
substitute in. 11 to 16.

MR, LEMANN: To keep 12(a) as it stands relating %o
bill of particulars, and adding fthis pvaﬁiéian‘abaut gtipul g~
tion? Is there any other change?

THE ACTING CHAIRMAN: I thought that we had alrea&y
voted to take the sentence beginning in line 16, with the
change suggeated. .

DEAN MORGAM: Yes.

THE ACTING Gﬁﬁ?ﬁﬁﬁﬁ: Do you want to reconsider that?

SENATOR L@Eﬁﬁﬁ: We cnly voted t@‘ehanga the word
"suspends® to "altersh. ;

' THE AGTING CHAIRMAN: That ie correct.

HR. LEMANN: That is going back fm the original, ang
when you do that you haven't got your new result there in
those lines, and 1t 15 notb very significant. You have Ysltepgh
now, you gee,

DEAN MORGAN: He sald "these perlods of time,? in-
stead of "the time fixed by these rules for gerving any rgquired
responsive pleading.®

THE ACTING CHAIRMAN: I might polnt out, too, over
at the top of page 8, the addition-about the bill of particulars

that we_suggastéﬁ, and 1t was voted, you see, to 1&&?3 out the
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last sentence.
DEAR MORGAN: Yes. |
THE AGTING GHAIRMAN: ‘e last sentence ig so un¥

important that it really seemed toc bad %o tack it on te the

end of a léng section. I don't mean the new last sentence that

we have now added to 1%, but the last sentenge az 1% was
originally, to wit: "In elther case the time for smervice of
the responsive pleading shall be not less thaﬁ remaing of the
time which would have been allowed under these rules if the
motion had not been made.

You will see that that went out when we made all the
time twenty days. The o0ld rule had ten days after the molion.
The whole thing was very incongequentisl. It meant that i
you got a2 motion decided, you would get perhaps ten extra days.
It seemed simpler to make every period twenty days. It was
easler to remember.

ﬁﬁ;—LEﬁAﬁE: You have ten.days 8till referred to,
h&ven?ikyau, and twenty oncef? |

DEAN HORGAN: You still have ten days here.

MR. LEHANN: In 21 and 2k, |

THE ACTING CHAIRMAN: ?heipéint ig, if you are going
baek To the 0ld rule, do you want'alsa to retain thig last
gsentence?

DEAN MORGAN: No, I don't think so.

TEE QQTIﬂG-GHAIRﬁAE: It is a foollsh little thing,
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I think, and it Just causes more to worry aboul.

. DCDGE: Who makes g motion and expects action on

1% by the court to take place within those twenty dsya?

DEAN MORGAN: I think it ic nonsence with that last

sentence.

MR, QOE&E: 20 do X.

?ﬁﬁ?ﬁﬁﬂ@ﬁ:ﬁHEﬁﬁf:. It takes longer than ten days.

THE ACTING CHAIRMAN: That being so, I think the
situatlon 1s that we have, for the time being at least, vofed

in the gentence in lines 16 to 25 with the changes as we voied

them, that we haven't yet formally acted on that last sentence,
and that we now have before us Mr. Lemann's motion, which ig
to retaln lines 1 %o 11 in place of 11 to 16.

MR, BODGE: In order fo make progress, I move zn

amendment: And that the rest of (a) stand as you have written

it.

TEE-QQTIEQ‘QHAERM&ﬁ: Yes. Very well.

MR, LEMANN: How about that word "alters"?

MR. DOLGE: That has been done.

MR. LEMANN: That hae been voted.

THE é&TIﬁ& CHATHMAN ;. Monbe,ﬁée'ycu‘aeeayt the smend-
ment? |

MR. LEMANN: Yes, sir.
THE AGTING CHAIRMAN: Very well.
PH@FESQQR SUNDERLAND: I Just wondered why that word

b
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in 23 was "may® instead of "shell®; "responsive pleading may be
served within 10 days after" notice. You really mean it is
reguired toc be served. | ‘
| MR, DODGE: That is one of thase.cases where "may®
is to be construed as %shall."
PROFESSOR SUNDERLAND: If it is '"may," then the

inference is that 1t may be within ten days or some other %iue,

a8 you please.

THE ACTING CHAIRMAN: This, you will see, is from the
original eule. Why 4id we do 1% orkginally? You see, that
is language that lsn’'t changed.

PROFEBSOR SUNDERLAND: If you are laying down a time
requirement, it seems to me you ought to use "shall® instead
of "may." .

MR, DODGE: It ‘means you shall have twenby days
ordinerily, but you may have ten if this happens,

PROFESSOR SUNDERLAND: Yes, but ghall be served.

DEAN MORGAN: You may get permission to go Purther.

PROFESSOR BUNDERLANDY Isn't that lmperative?

MR, DOBGE: It meazns "shall,®

THE ACTING CHAIRMAN: That is the original form we
had. That iz not ehéng&d?

Are jcu ready for the'questign?' The question now
will be 1in substance accepting the ola rale 1 to 11, accepting

the new change Trom 16 on, subject to the modifications of
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that ehange we have already made, which are {1) that "permittea
under” 1s substltuted for "provided for in" ang (2) that
"alters™ is substltuted for "guspends.® J4re you resdy fﬁf the
question? All those in favor will say "aye"; all those opposed.
The *ayes" have 1%, and it is so voted, I take it, as we have
discusged, thal also includes the extra added sentence about
the stipulation of the parties.

MR, RODGE: I think Hr. Sunderland was right that
both those may's should be "shgll®,

PROFESSOR CHERRY: Lines 21 and 23,

MR, LEMANN: Do you so move?

MR, DODGE: Yes.

THE ACTING CHAIRHAN: Mr. Dodge moves that in lines
21 and 23 the word "shall" be sq?stitut&ﬂ for the word "may®.

DEAN MORGAN: Seceond.

THE ACTING GHAIRMAN: Any discussion? 411 those in
févar will saj "aye"; opposed. So voted. {(Carried)

| Fow we come down to the question on the rest of the

rule.

MR. LEMANN: What is the substantive change that you,
without running agsinst you on reheayiﬁgs; propose to 12(b}?.
What is the importance of the change that you propose %o the
rule as voted in November?

THE AGTING CHAIRMAN: First let me say this: It was

voted at ﬁh&ﬁ,ﬁige to send out two drafts: the majority draft
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as here, and the alternate draft which followed. I think it is
enly fair to say that the diffefenea between them ig much less
than 1% has been befere. I think that they are very much
closer than they have been at any time befors. It really seems
to me that the genéral intent is much the same sand alse that
probably the substantial result will be the same. Al though I

may be wrong, it seems to me, therelfore, that it has now coms

down very largely to & questlon of wording. I didn't feel this

quite as much at the time of the meeting as I didlﬁh&n wé came
to work on 1t. When we came to work on it, it seemed %o me
that in substance we were much closer than I ever realized.
Now I think 1% 1s more a question of taste and expression.
| If I may try to state the subataﬁtial gifferencg--

MR. .DODGE (Interposing): May I ask you first, is
this Tirst dréft the one that we voted for aftef the long dig-
cuésian? _ |

THE ACTING CHAIRMAN: fThat is correct.

HR. DODGE: And we voted to submit an aliernative
draft, and you have prepared that. | |

THE ACTING CHAIRMAN: That is correct.

PROFESSCR SUNDERLAND: Did we vote to submit that %o
the bar, you maaﬁ?

THE ACTING CHAIRHAN: Yes.

DEAN MORGAN: That is right.

THE AG?II\?@ CHAIRMAN: That was the understanding.
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Let me say first, before I staﬁe.anything more, I thin&_that1
¥e should here first decide whether we want to follow that
general program or to vary it. After we have decided that,
then th&fa.are some questlons of wording of certalnly the first
draft that have come in from various pecple, and there may be
¢f the second.

HR. LEMANN: I sm wondering a 131%tle bit how far we
should go infaubmitting frequent (in meore than one or two cases)
alternatives to ths bar. Number one, 1%t indieates that the
CGommitiee isn't able to harmonize ite views very effeotively,

&8 a ¢ourt should; and, number two, it i3 & 1ittle anfu&img

to the bar; and, number three, how intelligent a reagtion will
you ze% from the bar? I think caly in a few insﬁanaea'will

you nave them favor you with a really wailueansiéerad preference,
i den't knew. I am jJust thinking aloud about it, Charlie.

I am just wondering whether 1%t is a good idea %o do 1t to any
considersble extent,

) SENATCH LOFTIE: How many suggestlions have we now in
this arart? | |
 JUDGE DOBIE: You had a good many befors.

THE ACTING CHAIRMAN: I think since the last mesting

(this one for 12 was the only suggestion definitely passed on

then) there have developed more, and of coubse Hill wv. Hovwes
perhaps presents more.

HR, LEMANN: We ought to have one in 6 at this meeting.
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We just did it in 6.
THE ACTING CHAIRMAN: Yes. I think, all told, there

were about four different instances. OF course, that might not

be so when we get through at this meeting. I don't think there

wers more than four. This is the ohly place where at the last

meeting we definitely deelded to suggest alterngtives.

I am a little afrald that I am talking too much, but
I don't know what else to do. It is a little bit diffieult
being Acting Cheirman and Beporter, and maybe you will want %o
change and get some uther‘chairman in, becausé'lﬁwauld.rather
talk than not. At least for the time being I will go ahead.

If'I may suggest, 1% would geem to me that where a
métter'is important {(and in ﬁhe'past we have consldered this
important) we ought to do i1t gsome. i may say that that is what
the Advisery Commitiee on Crimingl HRules did. They did that
in their earlier draft, and there they had reslly more extensive
arguments than as'ya% we have developed. If yoﬁ recall, on
that Vafieus members of the Coﬁmiﬁt&e madE'lang arguments, and
others veplied. Those were in the appendix te the Criminagl
Rulee. IT a precedent ls desired, there 1t is.

I wouldn't rely on that p&rtieulaﬁly, but I would say
this: After all, what do we Pea11y submit 1t to the bench and
bar for? I suppose between us here we could say that we do it
somewhat to e¢stop them, quite fr&nkly.

JUDGE QOEIE: .ﬁe gat their good will very frequently,
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I think, by submitting 1t te them, sven though they don't maks
any veluable suggestions. 4t least they will know there hasn't

been any Star Chamber sturf. _
THE ACTING GHAIRMANW: I think thet is very true and
very desirable, and perhaps that maﬁrbe the most desirabple

feature. Hevertheless, I think at lesst in form it is oup

skory that we are sseking advlce; and 1f we are seeking adviee,
isn't a hett&r way o do it'im cases where we have doubt to
ask thelr amdvice upon 1t? It is guite a different thing than
if we were atting finally. It is quite a different thing from
submlitting the two different versiocns of 'thought. This, sfter
8ll, is prﬁliminary, and we haven't reached any final conelusion
&8 to what to submit to the chrh .

HH, B@B& - ¥ou put ane ruie up as being voted by
the Gcmmittee and then an alternative as belng favored by sone.
I eertainly think that this primary rule here, for which we
voted after so many debstes, should be put up as the Commlttee's
primary drafi. |

' THE ACTING CHAIRMAN: Of course,.as to the details of

how 1t should be submitted, I don't know. Mr. Mitchell ralsed
a qasstion on that. He apéafently degires more explanation,
and that is cértainly guite all right. He says thias:

"Rules 12: The Commitiee decided ai the last mesting
to print both prbpﬁsals for comment by the bar. In the print

there should be a careful noie of explanation of both."

¢
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It would be my idea, too, that we should put in as
much of the Committee's vote as will be helpful, an& that ig
what I thought we had done. We had saild %nét this was vﬁﬁe&'by
the Gommittee. |

HR, DODGE: That is what I had in mind.

HR, LEMANN: What is the important qifference, now,
that you want to bring out in this note of exXxplanation?

THE ACTING CHAIRMAN: I take 1% the difference is
really thigesw |

MR. DODGE (Interposing): .Not more than one motion,

I thiak,

if you want %o ralse any of 1t, and you can't keep some of 1%
for your angwer? Would that beiéﬁ?

PHE ACTING CHATRMAN: No, I don't think that is it.
The difference is wailnly down in lines 37 to 40. That is the
mo st important part of all. In the originsl draft it is this:

 YIf matters outside the pleadings are presented to

the court upen a motion made under defense (6), such motlon -
may-bé conpgldered a motlon forrsummary Judgment and disposed of
as praviaeﬂ‘iﬁ Rule 56.% h |

The alternative suggests directly that your ﬁaﬁian
is a motion for summery judgment.

the daifference, I think, really is one--I1 ﬁﬂh*t want

to use it opprebrlously, but I should say one of frankness and

MH. LEMARN: That you have to put it all in s motlon
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dirsctnegs.  The Committee draft seems %o me %o say that you
stert doing one thing and end by dolng another, that the motion
becomes fransformed iﬁ-tﬁe aéursE'af.going ahead from s mo tion
1ike the old ﬁemurrer into a motion for gummary judgment. Why
isn't it more correct and more siralghtforward % say it is a
motion for gumeary Judgment from the beginning? The summary
Judpgment doesn's fequire affidavits, and Af neither party wants
to subuwit affidavits, they don't have 0. |

There hasg been a very gerious diffieulty with these
two rules as to whieh governs, as to when you have a motion

under Hule 12(b) and when you have a moticn for sunnary éuﬁg~

ment under Rule 56, and there has been doubt in the couris, but

the cireult courts of appesls have come very substantially to
gsay in effeet that it doesn't make any difference, that in
effect you consider a motion to dlsmies with affidavits as &
suimary Judgment. It is in the district courts where thers |
has besn the greater sonfusion. |

| O6f course, now I am frankiy suggesting the alterna-
t1ve, but why isn't 1t better %o say it directly? |

| HR. DODGE: That is the exact question that we have

argued and debated at great lengih, and it was, as I recall it, -

overwheluingly voted at the last meeting that we should reiain
the equivalent of the old Gemurrer or motion o dismigs as
su¢h, and should not in every case label 1t a motlon for sum-

mary Jjudgment jugt because one time out of & hundred somebedy
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will not file what is a real demurrer but will file somefhing
supported by affidavits, which is of course a motion for sum-
mary judgment. HNinety-nine times out of a hundred, where it

is claimed the plaintiff has no cause of action, the moilon

to dismlss (as they now call it) or the demurrer should be re-
tained as a very convenlent way of quickly disposing of 1iti~
gation. We voted on that at the last meeting and, I think, at
the meeting before that, and debated it at great length, and

my recollection is that it was overwhelnmingly earried.

THE ACTING CHAIRHAN: It is true we have debated this
a lot, and ¥r. Dodge is quite Pight in saying that we have
congidered it peérhaps. as much &s we Can, uniess we get new
light a8 we go shead; but I do want ta sayltwg things, and I
think I am_en%itléd to it.

Firgt, 1t was not overwhelmingly carried. I% was a
very sharp dedislion, very close--go close, you see, that
Senator Pepper came %o the support of the alternstive. We have
sent 1t %o him, and he has expressed not final a?pré?al but
very gtrang approval temporarily. The vote Waé Justfajh&%
aver even at the end.

Sesond, I.am afraid I shall have to disagree with Mr.
Dodge on my experience at the bench when he says that inninety-
nine ¢ases out of a hundred 1t is the demﬁrféy which isg 1ﬁ?era
tant rather than the motion supported by affidavits. I am
frank to say that I think the proportion should be just reversed.
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MR. DODGE: I didn't say that. I said the reat
demurrer is not a document that is supported by affidavite
autéide the record. That is a motion for sunary Ju&gment'an&

is yfeperly 80 denomlinated. I have ﬁever, in forty-seven

 years of practice, seen a demurrer or a motion to dismiss

en the ground that there ?as no cause of actien, supported by
affidavite going outside of the pleadings.

THE ACTING CHAIRMAN: I still want to say what I had
in ming; thét the ¢ase where the old demurrer is now useful is
enly one case cut of a hundred, and I will stick to that be-
cause I think that is shswn by my expafieace

?R. LEMANN Yeu see only a few cases. Butb to get
back, Mr, Repérter, 1et 8 compare page 9 of this draft with
page L4, I just want to see what this vital difference of
cpinion is in what we are going ta submit to the bar. I am
adéresaing mygelf now to paragraph () of the majority wite,
which 18 on page 9, isn't it, It.is graéficaliﬁ in the
language of the prese»nt rule. Am I right?

_ DEAN MORGAN: Whal are you talking about? Page 97
It is page &,

THE ACTING CHAIRMAN: Page & is the vital part.

HR. LEMANN: Subdiviston {d) on 'pé-g& 9.

Eﬁﬁﬂ'ﬁéﬁﬁﬁﬁ: Bubdivieion {(b) on page %.

MR. LEMANN: I was looking at thé changes made 1n (d},

becauss you are making changes in {d4), but very 1ittle change
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in (a).

DEAN MORGAN: It is (b). 'at is the one.

THE ACTING QH&ZRMA&: The changes in the main are in
(b), on page &, aﬁd are particularly in lines %7 to 40, for
which would be substituted just the aireetrstatamant that you
have a motion for summery judsgment, which Govers every thing
under this. Subdivision (e¢) would be ouk altogether, and (g}
would go out altogether under the draft, because nelther one
would be neecessary. | _

PROFESSOR SUNDERLAND: Subdivision (e) goes outy No
motion for judgment on the pleadings?

THE ACTING CHAIRMAN: It is not needed, becguse you
move under 56, | .

MR: DODGE: You have %eft out (6}, haven't yom,
campletalﬁ?

THE ACTING CHAIRMAN: Which is (6)? It is (¢) and {g)
that—beaame qﬁite surplusege:. In (b) it is provided that you
can mazke the motion which is entirely covered by 56.

HMR. DODGE: You have left out (6). The fundamental
diffiéulty from my point of view 1g that you have left out (6)
completely. ﬁ

DEAN MORGAN: You mean én page iBQ _

MR, DODGE: You have previded that nothing like the
old demurrer eaﬁ ve ralged except by a motion fer summary

Judgment.
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THE ACTING CHAIRMAN: Again I say, in the cases we

‘have, we only gzet the simple motion %o dismies, with nothing

more, when the parties have agreed to submit only a guestion of

law. That 1s very easy. They can do it under any process

under any system. They can do 1%, of course, under the system

that is previded here.

Then there are two other situatlons, which are with
us more frequent. One of them 1s where the parfies do submit
affidavits, ﬁhe-ﬂ&fenﬂaﬁt'saying in effeet that under no. ¢ir-
cumstances ig there any elaim for relief, the plalntiff saying,
"This is my case, and if I haven't stated it correctly, I want
to amend. I think I have said it correctly, but I don'y know,®
in that eazse, in all the eifcuits, I think, except perhaps one,
we always look at the affi&avitsé

The final case¢ is where you have the bare pleadings,
but ynu.are not at all sure that the plaintiff has stated his
cage. That'ié really the hardest ease of all, because after
8ll we are a court and we are trying to do what we can for the
parties.

| JUDGE DOBIE: But do you have many of those cases
where they do submit sutside arfidavité on & motion to dlgmigs?
We do not. | |

THE ACTING CHAIRMAH: We do, and we always eansiﬁef

them now. It comes to really thé same thing under this final

case I have sald,’ because when you get to the final case you
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are net gminé to dlsmiss the case 1f you think tﬁﬁt the plalin-
ﬁiff by amending can state it. We have all these asteps in
getting up to the upper ceur%.Jnst beeause formal allegations
haven't been made of the Xind you want to accept. What we do
for the most parg when we get a complaint like thet, when the
trial court has been trying %o shorten the cause and has given
Judgment, ls to reverse, snd that is what the other eiroul ts
have been doing, too, as we have pointed out in these cases
en page 11. |

In the main, I think it iz a waste of time not to go
o it directly. You 8ee, the polnt ig this: Howadays courts
don't want %o decide on the formal pieadinga. That isn't the
wéy we €o buglness any more. We don't declde finally, so we
have %o straln to see that the parties take care of themgelves.

Ona page 11 in the note we flrst point cut deeclsions
ef the eireumit courts taking affidavits, and then at the end
the second groﬁp of cases ig Just as strong. “The reluctance
of appellate courts generally to permit decisions on meps |
allegatiaas alone is well known ...." Thoge are recent exampies
of reversals. |

This is & shortg way of makingﬁ&s Sure ag we cgn
whether or not there is merit in the caée. You see, the giffi-
eulty of the sld procedure was that you contented yourself with
what the plaintiff’s Lawyer had séid very formally, and now we

don't want to declde cases on that alone becauge we know that




1370 Ontario Street

The MASTER REPORTING COMPANY, Inc. 51 Madison Ave.

540 No. Michigan Ave.

National Press Bldg.

Cleveiand

New York

Ghicago

Washington

Law Stenography ® Conventions @ General Reporting

111

you can't rely on the plalntiff's lawyer as being the congum-
mate pleader and bringing 1t out. |

MR, DODGE: You have in mind the formal dlfficultiss
in the statenent of the ecass. What I have in mind lg the real
function of ﬁhe demurrer, not to educate tha.plaintiffrag o |
some Tormal allegations that he has omltted, but Lo s%ate.in
substance that he hasn't sny case. He has stated 1t g1l right,
but the plelntiff doesn’'t cenme within the elags thet are to be
benefited by that statute or to have rights under 1%, or some-
thing like that. That, in my experience, has nothing whatever
to do with motions for summary Judgment. There ig no room for
sn affidavit. It is simply a case nob of whether the plaintiff
has stated a cause of actlon but of whether he has a Gsuse of
action. _ )

DEAN MORGSH: Bob, isn't that taken care of in the
motion for summary Judgmenty

MR, DODGE: Not by suggesting to him that there are
affidavits. & motion for summary Jjudgunent ig well understood
by the bar to be applicable to cases where there is apparently.
a q&aétiaﬂ of fact on the pleadings but where in substance
there is ne real dlspute sbout the faeis.

DEAN HORGAN: Yes, but 56 pﬁovides that "4 @arty
seeking to reaéver“, and so forth, “may .. move with or with-
cut supperting affidavits for a'summary'judgment evee® That

pube the summary Judgment doing Just exactly what you had in
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mind. Instead of your (6) on page &, you have tne sentence
on page 13, beginning in line 14, ending in line 16

HR. DODGE: That may be another form of the same
thing. |

DEAR HMORGAN: It is. That is what I was saying. So
you can't say, really, that in the alternative {(6) is omitbed.
It is included in g different form.

MR, DODGE: Bub I see no advantage whatever in call-
ing every motion to dismiss or Gemurrer a motion for summary
Judgment, which is primarily applicuble o a differentrsért of
Case, as the bar understands.

- DEAR HMORGAN: You are prastically saying, of course,
that what the ‘bar understands by sunmary Jjudgment now is a
motion - that is based on affidavids, so that when we say a
sucmnary Jjudgment may be with or without affidavits, we are
exgan&ing summary judgment as we know it.

MR. DODGE: That is an unusual thing. Primarily, in
motlons for summary judgment I think everybody understands that
there 1s apparently & question of fact, but that the affidavits
will show that there is no real dispute of f&at.

DEAN MORGAN: I have naideubé that that has been trus
in the past.,

MR, DODGE: i am against the abelition of the old-
fashioned demurrer whatever you call 1%, and I don't want i%

%o Masquerade as a motion for summary 3udgmenh which, to the
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bar at least, suggeste affidavits and the showing that there is
no real dispute of faet, although there is an apparent one;

DEAN MORGAN: You would rather put a speaking demur-
rer in, in other worads.

MR, DODGE: I wouldn't call it a gpeaking demurrer,
IT there sre %o be arffidavits, 1% ls s notion for summary Judg-
ment and not what I know by & demurrer or motion to dismiss for
faillure--I don’t like "to state a olaim," but to have a clain,

DEAN MORGAN: Last time, in this part that was voted
by the majority, 1t was agreed that -affidavits could be pre-.
sented on (&), which is a fallure to state & claim. OFf courss,
I objeeted very atrongly. to that language.

| ¥R, DODUE: That reslly made it a motlon for summary
Judgment,

DEAN MORGAN: That 1s gquite right.

PROPESSOR SUNDERLAND: How can affigdaviis be appro-
priate %o tha—peint raised under (6)7 If you ars attacking the
f&ith-éf“a pleading, an affidavit can't possibly have any rele~
vanee to that.

| PEAN MORGAN: That was my suggestion. Instead of
putting 4% this way, I was gﬁing to sa&, *on = motion asserting
defense {6), a pariy may present matter outside the ple&&ings.
In that event,lthe notion shall be consldered a meotlion for
summary Jjudgment and dlsposed of.as éraviﬁeﬂ in Bule 56.%

¥R. BONGE: You can accomplish the same resulti by
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amending the statement. If his statement @idn't state his
real case, he could amend it.

THE ACTING CHAIRMAN: O©f course, these differences
have been sxisting right from the beginning.

DEAN MORGAN: That is right.

THE ACTING CHAIRMAN: I don't know how we are gelang
to go very musch further. ﬂr.laaéga hag felt thal way very
gtrongly from the beginning, and I ehall have to say, with sll
due apologies and deference, that I have felt so strongly the
other way that when the %time comeg,” I shall ask for permission
to go To the Court for dissent if there is a question of rais-
ing the old demurrer.
| I think the old demurrer 1s an ocutworn instrument
now execept in the oné case where the parties agree., When I
say "the parties agree," I mesn when the parties are willing
to go up on a bare statement of law. When they sre willing,

you can schieve the result very simply. They can do it by

feel very sitrongly from such experlience as I have had.

| i wonder if i1t is wmrth*while going over those pointsa
agaln. We have already decided that the twe idens be submitt@d
I take it this discussion has been & 1ittle to the point as t@
whether the alternative should be submitted and, for my part,
I must esay that really, if we féel as strongly as thils, I don't

]
stipulé%ing facts or any particular way. Oubside of that, 1
\
believe you are qulte entitled to vote down the submlseion of it. i
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MONDSY AFTERNOON SESSION
April 3, 1944

The meeting reconvened at 1:55 p.m., Judge Charles E.

Clark, the Acting Chairman, préslding.

THE ACTING CHAIRMAN: I guess we haﬁ better proceed.
Hight it not be a good plah t0 go through the rules and then
come back if-yoﬂ want to take an over-zll view, instead of wry~
ing to take an o#erwall view first? Anything you wish;_ef
gourse.

HR. LEMANH: You mean pass 1279

THE ACTING CHAIRMAN: No, I didn't mean that. I mean
ﬁe have some suggestions of correction of detail in 12(b).

| MR. LEMANN: AlL right, let's look at them.

THE ACTING CHAIRMAN: T don't know but that it might
be a little quicker to léok through it and then come back and
see 1if there is anything we want 1o add; éiihﬁr pro or con or
in the middle. |

PROFESSOR SUNDERLAND: I have a suggestion on (b),
iT this is the appropriate time.

| THE ACTING GHASR%&N: I should think séa Bhall we
turn to the particular lettér for the ﬁement?. de have been
talking in genersl. My suggestion reglly.is tha§ we turn to
the partiaular'far the time being, or to the conerete.

MR. DODGE: Yes. |

THE ACTING CHALRMAN: ALL rignt, go ahcad, Bdson.
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HR. IODGE: I wonder, instead of submitting such a
long rule; if you couldn't jJjust state what the polnt of differ-
ence ig by fewer smendments. |

THE ACTING CHAIRMAN: That of course can be done, and

I think 1% could be done Fairly easily, but on that we have been

often met'wiﬁh: "o want to see it. We want to see just what
it means.” If you ere going to do that, that could be done,
and perhaps in a footnote or an appendix or somewhere else, you
ceuld then let them see what it looks 1like, but that 1s a
question of Wways and means.

duppose we think this over. We reslly ought to
ad Jjourn for lunch. We shall come .back al a quarter to two.

... The meeting sdjourned at 1:00 p.l. ...
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PROFESSOR SUNDERLAND: In the matter that you under—
line in (bilyou state that "If matters outside the pléaéings
are pfesented to thé court upon a motion made under defense
(6);* (you 1imit 1% to (6)) "such motion may be conzldered a
mg?ion'far summéry 3udgmentwand_disposéﬂ of as provided in
Rule 5;6.-“ | | |
| ! Then in your note yéu cite quita a number of cases,
and.tﬁeleases don't 1imit themselves to {6). ”They‘are:much
broader. You cite about half a dozen caseg; one in 124 F.(24)
which was not a motion based on fallure to staté a claim for
rellef but z motion to dismiss for want of merits based on
affidavits, reaily abétraight-aut motion for summary Judgﬁent.
In 120 F.(24) I couldn't see anything on the point. In 116
F;{Ed), whieh is from your-circ@it, it was a métign to dismiss
for want of jurisdiction. It wasn't under (6). It was for

want of jurisdietion. In other words, that was under defense

(1).

MR. DODGE: I notlced that, too, im looking at those
cases. |

PROFESSOR SUNDERLAND: Then in 128 F.(24), in the

- Third Gircuit, it was a motion to dismiss for want of juris-’

dgiction over the subjeect matter.
'HR{‘ﬁﬁDGS: Why shouldn't 1t bé "upon a motion made
hereunder®? | ' o

PROFESSOR SUNDERLAND: Thet is what I thought. I
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thought that since the cases are broader, if you are going to
go into the thing as 2 summafy Judgment; 1t ought teo be unile
versally applicable to any kind of motion, it seems to me.

I wonder whether the way to handle 1% wouldn't be maybe this:

" (That sentence is repeated, by the way, under (¢).) It seems

to me that the place to have %hat provision is somewhere so
that 1t would apply beth te (b} and to (c), and not have to be
stated twice. Put in a separate section which would be headed
like this, perhaps: ' |

"When motion ie eonsicered one for summary Judgment.
if matters‘are presented to the court upon any motion under
{b) or (o) of this rule which show that there 1s no genuine
igsue as %o any material fast, and that elther party is en-
titled to judgman; on the m&rit% as & matter of law, the motion
mgy be considered a'matian for summary Judgment and disposed
of as provided in Bule 56,

That wording is in harmony with our theory of the
summary"jg&gménﬁ, which makes it a Jjudgment on the marits,

' MR, LEMANN: Will you read that again?

PROFESI0R ﬁﬂﬁbﬁﬁhﬂﬁﬂﬁ I will resd that again. This
would apply te (b} and {(c) both in anﬁ‘case where there was
one of these motions. o

"If matters are presented to the -court upcn any
motion under (b) or {c) of this rule which show that there is

ne genuina‘issuajas to any material faet, and that either party
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i1g entitled to Judgment on Ehe merits as & mabter of law, the
metion may be tongldered a motion for summnary 3uﬁgment ang dig-
prosed of as provided in Rule 5H6.*®

MR, LEMANN: Which show that theve is no difference

" as o the fgois aid that there ig no difference a8 Lo the lsw?

PROFESSOR SUNDERLAND: That there ig no materigl
difference as to faot and that either party is sntitled %o
Judgment ag o matter of law. That is the wording of our sum-
mary Jjudgment rule.

KR, LEMANN: The "and® would have to be "or?® there.

' The trouble there, Mr. Sunderland, it seeme to me, is that you

are deaiing with a ruls that relates to the law of the case.
When you come %o summary Judgment, as Mr. Dodge says, I think
the funetion af that is as a means of dlsposing of a case
where there is ne dispute at all between the partles on the
facta. Here we gre dealing with a ¢ase where there should be
no doubt as to the law.

- PROFESSOR SUNDERLAND: I am Just repeating fhe
language of our summary Judgment rule there. Here ig the
1anguage of Bule 56. I am simply using that same language eo
as to connect them up. N o -

HR. DODGE: You may well have g dispute of Tact under
mgst'ef these numbered sec¢tions.

MR, LEMANN: Yes. |

FR@FE%QR JUNDEALAND: Rule 56{e¢) reads as fa’ilews:
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"The jJudgment sought shall be rendgered forthwith
if the pleadings, depositions, ang adnissions on Tile,
together with the affidavits, if any, show that, excent as %o

the amount ol damages, there is no genuine issue as %o any

| material fact and that thé moving party is entitled to 8 Jjudg-

ment ag a matier of law."

MR, LEMARN: I think that would be esoufusing te put
it in here, because 1t ig an entirely different thing.

PROFESSOR SUNDERLAND: If 1% 12 2 summavry Judgment,
i% seems %0 me that our language ocught to be gimilar to the
language that we use in the summary Judguent rule.

THE AGTING CHAIRMAN: Hpy I go back and state a
1ittle history? OF courss, as you knew, I would be all in
favor of ihe genersl spirit of Edson's metion. There are,
however, these ﬁiffienlﬁies, whieh your discussion hé&-bpaugn%
out in the past. I can indicste 1t by first sbtating why the
limitatich appears in lines 37 to bo.

- First, there isn't any gquéstion but that you eertainly
cam use affidavits on these dilstory defensees. AV the Iast
maeting we came in with & leng memarandum on the cases showing
that ot tlmes th&y even have a trial hy Jury, but that affi-
d4avits are used a grest deal. 1 %hink averyb@&y was gquile
clear that affiﬂavitg were usable there, 80 much s¢ that there
zeomed to be no questlon about it. The difficulty wag raissd,

howsver, when we’ tried to make the summary Jjudgment cover
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matter in abatement as well as matter in bar. I 88111l think
it wasn't a bad idea, and I think there Was some analogy from
the New York practice. Nevertheless, the members of the Gom-

mitbee dldn’t take to it very much. They thought that the

idea of the summary Judgment was limited %o matter on the meriis

and not on matter in abatement.

But, you see, Bdson, you ralse that same question
again. You make the sanmary gnﬂgment now go back to cover
Jurisdietion~-

PROFESSOR SUNDERLAND (Interposing): Oh, no. On a
motion Yo dismiss for want of Jurisdiction, iFf it appears on
that motion o the court that on the merits of the case one
party is entitled to judgm&nt,'be gets the summary jJudgment.

In other wordsg, thasa\m&tters of meritg Bay ¢ome up on any kind
ol motlon, and that is the nature of these cases that you vited
here. |

@ﬁg-ﬁﬁﬁiﬁﬁ GHAIRMAH Understand, I agree with you,
butrﬂa%ﬁfthﬁless I thought we were overruled. It isn't so much
on the merits. It is the difference between a deeision 1n bar
and a deeislmn in abateﬁent. You willjremember that in ocur
diseussion befors there was quite an exeeption taken to our
aug*EStign that a summary judgment could be had on mabter in
sbatement,

PROFESS8OR SUNDERLAND: I dﬁn‘ﬁ'thinkkit ought o be,

but I think 3P the merlts happen to come up before the court,
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no matter what they are talking about, s¢ that it appears from

what 1s preasented to the court that one party is entitled to

Judgment on the merits as & éatter of law, he should render 1%,
HR. DODGE: I should like %o raise a specific ques-

| tion that will ralse your peint as to lack of Jurisdiciion over

the person. The defendant files what would have been a ples
in abatément and a motien to dlsmiss the aetion beecause 1%, ai
forelgn cerparation, has neo plaee of business in the éistriet
and moveg, you would suggest, for a summary Jadgment.

PROFESSOR SUNDERLAND: He wouldn't unless there were

~a ghowing on the hearing of that motion.

HR., DODGE: Then he files an affidavit and moves for

a'aummary judgment. Suppose he deesn't do that. Suppsose therse

- is & réal eontest, as there so dften is, over that one point.

Crdinarily, if a jury had been olalmed in the case, in the
state courts of Kassachusetts, anyway, there would be » Jury
trial on that-plea.iﬁ abagtement. |

 We were told at the last meeting that that was not
in accordance with the general practice and that ordinarily
such a thing would be disposed of on affiﬁavits. lsn't.that
so, Hp. Beparter? On affidavits or without a. Jury?

THE AGT&%G«GH&IR@&%: Hy impression is that you are
stating it a 1ittle airaﬁger.‘ I think the cases indicate that
very often it 1s so disposed of; but I think they also indicate
that if anybody gtoud‘out for a Jjury trial, they would get it.
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| ¥R. BODEGE: Yes. Suppose we had that practice. Why
shouldn't we have a provision for a summary judgment on that
iﬁéae not covered now by our Rule 56, which obviously applies

only to the merits? In other words, why isn't Mr. Sunderland's

- suggestion a good one?

FROFESOOR SUNDERLAND: My suggestion didn’t go that
far at all. I confined my suggestion to the meritas of the case.

HR. DODGE: How do we come to the merits of the case
under these motions? | |

PROFESSOR SUNDERLAND: How deo you get to the merits
of the case on affidavits connected with a motion to dismiss
because the facts a?en*ﬁ suf ficient to conebitute a elaim for
relief? "

MR, DODGE: That is the only cne that goes to the
merits, | | ﬁ

PROFESSOR SUNDELAND: The actual merits have nothing
to do with the judement, any more tham with a motion for judg-
ment for want of Jurisdiction. '

MR. DODGE: Suppose in my case tha point isg of
jurisdiction over the persen. Would you let that go along in
the natural course until the jury trial could be had months
later, without any ﬁa&sibility of getting 1% summarily dispoged
of?

PROFESSOR SUNDERLAND: You would dispose of it by a

motion to dlemiss, It wauldn’t bea aVsummary Jjudgment on the

2
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merits.
HE. DODGE: How are you going to get your irial on
the question of facté that are raised, if there is a real and

bona fide'dispute? I think there may be a Zap in our rules on

 that point.

THE ACTING CHAIEMAN: It is covered at the present
time under {b) and (&} together.

MR, DODGE: Under (b) and {4) together?

THE ASTING Gﬁﬁiﬁﬁﬁﬁ:_ Tes; {b) 1ls the one we had
generally, and (&) is for the hearing.

EﬁﬁFEﬁE@E SUNLERLAND: Bubdivision (b} is confinsd,
as 1t 18 now worded, to defense {6), isn't 1t7

THE AC0TING CHALRMAK: Yes; and the reason for that
is that we got beaten down on the idea that they would use
the summary Judgment at wll Tfor the other previous five. We

tried %o use 1t for the previous five, and we were told ﬁeﬂ

© that evarybadﬁ realized that you used affidavits under those

five, anyhow. Thét is why we have this truncated form.

J it seems fTo me, Edson, that you run right up against
the objectlon that we ran up agalnet, which was in effect that
the profession considers summary judgméﬁt 1ot & matter for want
ef jurigdiction and the.like. Persenally; I would doubt that
view, I ﬁ@ﬁ’t.thiﬂk the profession has thal strong a view
with respeeﬁ_t@ summary ju&gment; bﬂt pevertheless that was the

thought, and this rule was therefore drawn on the basis of




1370 Oantarie Streat

The MASTER REFPORTING COMPANY, Inc. 51 Madison Ave.

540 No. Michigan Ave,

National Prass Bldg,

New York Claveland

Law Stenography © Conventions @ General Reporting

Chicago

Washington

125

séparating the two ideag. ‘

HR. DODGE: You have it in {e}, but you haven't gt
it in (d). You merely have & provigion that the pelnt shall
be dlspoged of in some way before the triasl oan the merits, or
nay be s8¢ dlsposed of.

THE ACTING CBAIRMAN: That is 1%,

MR, DODGE: . That dﬁésn't provide for any summary
Judgment en the kind of case I spoke of, whicgh 1g gulte comnon.

- THE ACTING CHAIRMAN: I Gon't know. That is the.
basis we have been going on right along, and that ig the basis
the courts have been deeiding on. ﬂula'{d} is used guite &
1ittle both Ways; thal is, from time to time they do postpone
the hearing until the %rigl. Bnt_i den't quite see why-it
aceaa 't ecover tﬂe matter It does give the Hrial Judge the
awti@n of eambining 1t with the trial, whick I must say I think
has worked very well, because thers are lots of timesg you can'sg
daeiﬁe it vary eaglly in advance.

HE., DOBGE: I don't think it ought to be consolidated
with the $rial iy & ¥ery real lgsue was nade as to whether the
corporation Was subject to sult in the &iskfie%. ou ocught
not te compel & hearing on thﬁ'merits ﬁﬂtil that poiat is
de termined. | o

MR, LEMANN: It would be foollsh fo.

MR, Eﬁﬁéﬁ* Ag the ruLes stand now, you can’t get a

Erial on that 1ssue until it is resched in due course.
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HB, LEMANN: Why do you szay that?

HR. DODGE: Beeamae there is no provision for i%.

MR, LEMANN: What does (@) say? Tura to (d).
Houldn't {d) let you Go 1t?

HR. DODGE: *.... shall be hesrd aﬁd.determiﬁed be~
fore trial ...." That is before trisl on the merits.

MR, LEHANN: Yesa.

MR. DODGE: *.... unless-tﬁ& court orders that the
hearing ané determination thereof be deferred until the trial.*

MA. LEMANH: That is the way we have always had it.

Mi, DODGE: Before trial?

¥R, LEMANN: Yes.

MR, DODGE:  What doecg that mean, that the court says,
"This eage %hgli be reached fbr;trial ié one year. I présuma
there wili be a Jjury sitiing about six months;hbgﬁe;_and We.
will have a Jury trial on this issue then"? o

‘ MR, LEMANN: What do they dc now in your United

States District Court if you file a plea in abstement or a
motion %o dismiss on the ground that the defendant corporation
isﬁ‘t'doing buglness inithe state? They don't tell you %o wait
six months te try 1%, do they? h ’

THE ﬁﬁTIﬁG—GR&IEﬁAﬂ; Very rarely.

MR. LEMANN: Don'i ﬁhey dispose of 1t?

MR. DOBGE: I had one recently where a jury trial
was reached., 1 think the court would advance it for a trial by
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Jury. They wouldn't let you walt & year and a half. They
would advante 1t for trial by Jury, but that wouldn't give the
expedltlon that you could get on s motion for summery judgment
if there was no real issue of fact, although the papers on file
lndieated that there was one.

MR, LEMANN: You have had no trouble in the practice

Up %o now in not being able to present it on s motion for

SRNmETY 3u&gmeaﬁ in that king ef gituation,

¥R, DODGE: I never hesrd of a motlon for summary
Judgment on this king of issue, on anything exeept the merits.

MR, LEMANN: 1s there a common law right of action,
a constitutional rigat of action, for twial by Jury for such
& plea in gbatement? '

MR, DUODGE: It would h? g0 held in the state courts
of ﬁassaﬁhﬁsetﬁa. I don't know Wwhat the Federal courts in
Hagsachusetts would say.

| PROFESSOR SUNDERLAND: That is true of common law.
They de that in Illinois.

MR, DODGE: Trial by Jury?

PROFESSOR SUNDERLAND: Yes.

MR. LEMANY: On a plesa of thét gert goling to the
Jurisdiectlon? | |

HR. DODGE: On a plea in abatement as well as on the
merité.

PRQFESSQR SURDERLAND: That is a common law ruls.

&
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¥R, DODGE: We have no provision for summary Judement

of That issus.

THE ACTING CHAIRMAN: It seems %o me we ave just dis-

eussing the maln issue again. To my way of thinking, {4) is
an absolute essentlal, and I think it is one of the better
rules. It has worked very well. I don't see any abuse,

ﬁ&,A&Eﬁéﬁﬁz Hobody is proposing teo remove that, are
they? |

HR, DODGE: Just trying to help your desire for -
expadl tion.

THE AGTING GHAIRMAN: If I understand Mr. Dodge,
that is Just what he.ig trying to de.
| HR. LEMANN: He goesn't want to change (d&). _

PHE. 4CTING CHAIRMAN: - He wants to make a reguired
trial on the merits on certain types of lgsues. _

HH. LEMANN: He wants to tske your provisions fo»
sumnary Judgment and extend them %o sumnary Judgment on pleas
in sbatement. Is that right, Mr. Dodge?

MB, DODGE: Yes. You have axten@ed the summary Jﬁégw

ment idea to the demurrers, where ln my practice they would be

- rarely applicable, end you heven't previded for it in thesse

other eases of pleas to Jurisdiction over the person,
THE ACTING CHAIRMAN: That was Just our proposal im
Cctober, which was voted down, and we were sald te be shoeking

the bar. Ye were suggesiing in effect that the sunnary Judgment
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be used te cover a2ll these polints.

HBR., DOCDGE: That ig a different thing.

THE ACTING CHAIRMAN: I am sorry, but I don't guite
see why it is. |

MR. DODGE: You want to eall it a motion for suﬁmary
Judgment in every cass, wheréas it penerally is not%, it zeens
o me.

MR, LEMANN: In your case, Mr. Dodge, as a practieal
matﬁef, do you think you would often have a case whers you
could diepose of that ples on a moilen for summary Judgment?

MR, DODSE: No, I don't. |

HA. LEMARN: In most of the cases don't you think
ﬁhare would be a realg.sharp difrerence as to what the facts
were, perhaps?

THE ACTING CHAIRMAN: -I am a little surpriged at
that, Honte, because, aé a matter of Pact, I supposed thast
almost always you did. Let's forget Tor a moment the guestion
of name. If you don't like "aummary jJjudgment,” let's make 1t
Paffidavits.? ¥While we did dlscover some cases which auégested
there might be a right of trial by Jury, 5e#tainly the wore
ugual praectice ie o do it @vherwiSQ;hanﬁ I wrote aﬁ opinion
about two weeks ago on that very gquestion, on service of due
process on a recelver of a railroad, as 1o whether he was to
be sued as an individual or whether he was'te be sued ag the

rallroad corporation.
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3.39: |

MR, LEMANN: That dldn't involve any fact question,
did 1%7 |

THE ACTING CHAIRMAN: Yes. It finally came down %o
the question of how much business they did in the state angd

also of the capacity of the persen served, as %o whether he
wasg the managing agent. Although this case was tried by a
Jury, both parties, on the maln issue, which was that of
negligence (it wes a personsl injury and death action), were
satisfied to try this issue of service and Jurisdiction (the
two were together there) on affidavits. That is the way 1t
was tried, and that ies the way they came up on sppesal.

¥H, DODOE: 5?hat is by agreement of the pariies.

THE ACTING CHAIBMAN: Well, there was no more agree-
ment than there slways 1s in th%# kind of esgse. The way it
came up was that the defendant trustee, trustee of the organi-
zption, made a motion to dlsmiss, flling his affidavits in
wﬁiah he said, "I don't do bugineas in the state. My residsnce
is in Illineis,® and so on. "The man served is not a real
agent,” and so forth. Then the plalntiff filed reply affi-
davits. You could eall that agreement. I mean they 4ldn't get
logether and agree on 1%, but both sides thought 1t was
natural, and so did the court.

MR. DODGE: In my office a good many times we have
been through leﬁg, extended trials of questions of fact as to

whether a forelgn corporation was doing business within the
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state, I Gon't think the casss where there is no real issuse
of fact are ﬁammen; Aimssﬁ always there i# & real lgsug which
has to be iried out. %o ihe sunmary Judgment wouldn't be so
useful in most ocases. |

HR, LEMANM! That i1s what I was thinking.

PROFESSOR SUNDERLAND! Under this sentence as you
have it, "If matters outside the pleadings are presenied to
the sourt upon a motion made under defense (6)," suppose it
apperred from affidavits under defense {6) that the action was
prematurely brought, et us say. Would you consider on that

showiﬁg that a summsry Judgment would e proper? %hat would be

THE ﬁ@ﬁiﬁﬁ*ﬁﬁélﬁﬂﬁﬁi Cne thing X haVﬁ thought about
that all the while is that this all comes to a question of
labels. That is one reason I don't like this rule. I do think
it does ovéremphasize: the guestion of names. I would say that
I sertainly wéuiﬁ tonslder the lssue on affidavits. I waul&ﬁ‘t
have the slightest hesltation.

PROFESBOR SUNDERLAND: Would you grant a summary
juﬂgment there? It would still be in abatement wouldn't it?

THE ACTING CHAIRMAN: 1If it were stlill premature, yes,
or I would grant a judgment, whether you call 1% sSUNmEAry juég—
ment or not. E certsinly would by ihe time when the appesal
Wwas no longer prématﬁ?e, A & matter of fact, in our eircult

we would say, “It 1s all taken care of." We wouldn't make them
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start sulf over again.
PROFESSOR SUNDERLAND: Bul that would be & case thai
would come sguarely under your sentence here. It wouléd be

matters outside the plesdings presented %o the court upon a

motion under defense (6), and 1t would show & ground for abate-

ment. Then undsr your rule you would have %o have a summary
Judgment, make & summary Judgment while in sbatement.

THE ACTING CEAIRMAN: I see what you mean. I hate
to argue against you. What do you say sbout the point that
Was.raiseé before? The difficuldy I am Tinding ls that we go
back over thease things the same way. Taking the defenses (1)
to (5}, I have no. doub%, and I guess you have none, but that
affidavits can be used.
| PROFESSCR SUNDERLAND: I think so. |

THE ACTING CHAIRMAN: There may be a remote right %o
trigl by Jjury. We don't need to worry sbout that because it

“isn’t often olaimed. But in the ordinary oase it is going %o

be by affidavits. When we decide on that, is 1% going %o be
sumitary?

| M. LEMANH: It wuuldg*t be covered by lines 37 to
4, would i%, bescauase that is restrieted to mabters coming up
unger defense (6) only. The more I héa?-@f tnig discussion,
the more dubieﬁa I am about the consistenty of that sentence

that hag been interpolated here: "If matters outside the

pleadings are presented to the court upon a motion made under
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defense (6}, sueh metion may be considered a motion for Summary
Judgment cee ¥ IF you leave the sentence in at all, it zeems
to me you would have to remove the limitation,

JUDGE DOBIZ: That is what Sunderland's motion is,

PROFESSOR SUNDERLAND: That ig my motion. If we are
golng to allow 1t under defense (6), we ought to allow it under
all of them.

JUDGE bOBIE: In & graper gcase.

PROFESSOR SUNDERLAND: But if we do allow it under
all of them, we ought to provide that, if they do come up under
any of them, the results must be on the merits, or it isa't a
summary Judgment.

| MR. LEMANH: ©n the merits of the particular motion
or the mefits of the whele case. .
PROFESSOR SUNDERLAND: The whole case.

HR. LEMANH: That.is going to confuse the lawyers

 terribly, MHr. ﬁundérland because they think of a dlsposition

of & ease on a Jurisdictional point as not a disposition on the
meriﬁs When you ggy that is a ﬁispaﬂitieﬁ on the merits, I
eertainly think you are going to eanfusg the lawyers.
PROFESSOR SUNDERLARD: The way you have it here,
they will mske a motion for ﬁismiasal for want of jurisdiation.
MR, MEM&ﬁﬁ‘ ¥es. _
PROFESSOR SUNDERLAND: What king of Judgment do you
get there?
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HR. LEMANN: Not a Jjudgment on the merits, I would

88Y.

PROFESZ0R SUNDERLAND: You get a Jjudgment, dismissal,

not on the-mefiﬁs. 4 summary Judgment, differing from thai,
is a juagment which 1as rendsred on the merits.
| MR, LEMANN: Then, if you are correci ian your
definitieon of sﬁmmarg Judgment, you oughit not te usa';t for
these other defenses. |

PROFESSOR SUNDERLAND: That 18 what I think, but I
have glven up that position because we seem to be drifting in
the @irection ¢f handling this thing under all of these heads.

¥R. TEMANN:  They talked you out of it, againgt your

better Jjuigment.
PROVESBOR SUNDERLAND: -I think we ocught %o keep that
sunmary Jjudgment rula-by“iﬁself and not say anything about it

under this rule.

HR. LEMANM: I would agree. Of course, 1 ought to be

egtepped} beosuse I wasn't here.
‘ PROFESSOR SUNDERLAND: It seems to me 1% ought to be
general., h. | _
¥R, DOPGE: Summary Jjudgment on the merits has

nothing whatever to do with these defenses here, except (6).

PROFESSOR SUNDERLAND: It has Just as much to do with

it as affldavits under (6) have to do with {6). 'This proposal

of outeide matters appsaring before the court under (6) is a
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pure anomaly. I can't coneeive of anybody with a'lagiaal_min&
ever making sny such showlng under (6), because {6) refers
solely te the face of the pleading; and yet we say, if on a
matter relating solely to the fase of the pleading, affidaviibs
are brought in which dleclose the merits of the case, then the
Tthing will be called & summary Judgment, and a summary judgment
will be rendered, which I think postulates a procedure based
upon ah&urdi%y.'

YR, DODGE: I agree %o that, but a motion to dismiss
2 case for want of Jjurisdiction over %he person has nothing to

do with the merits of the case, which may involve an andmitbed

- serious controversy over the facts. You have g method of dis—

pésing of the case right here, which hae nothing whatever %o do
with the merits.

PROFESSOR SUNDEBLAND: What I think we ought te do ia
Just %o allow these motions to dismise, and leave the summary
Judgment rule to operste asz it has been operating.

| WR. LEMANN: ¥ind you, that summery Jjudgment, as far

sg I understand it, is s new view in most of the states, to
mnost éf The lawyers through the eauatr?. Don*t you think that
is a fair statement, Profegscer Sunderland?

HR. DODGE: Comparatively new.

PROFESSOR SUNDERLAND: Well, yes, I would say so.
The great majority of the s%at@# don’t have 1%,

¥R. LEMANN! Now you have them sort of apccustomed to
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1%, and you have them sort of educated absut 1%, They are aot

professors or teachers of law, feying to meke a thing 100 per

scent osonsistent, maybe, and I think you are geing to confuse
them.,

PROFESBOR SUNDERLAND: By 1ntreﬁﬁeing it in here.

HR. LEHaRN: Yes.

PROFESS0R SUNDERLAND: That ig what I $hink.

MR. LEMANN: My own potion would be to take 1t out
of this sentence.

| PROFESSOR SUNDERLAND: I.think it will be extremely
coniusing %o have it ﬁt all.

THE ACTING CHAIRMAN: I think 1%t must show that
prefessors of law are now congldering 1%, and not @eaple who
have actu&lly_tﬂ struggle with‘?t, for this diseussion 1a
purely aeédamie. I know if you start with the logle of the
oid demurrer, you couldn't have any spesking demurrer. Thet is
wWhat we were'taught in comnon law days.

| 4R, LEMANN: ¥hat ls a speaklng demurrer? Would you
mind tellling me?

o T3 ACTIHG CHAIRMAN: 4 speaking demurrer is a kind
of epithet. I% 1s like your Rip pocket rule, and so on. It
is & term that somebody devised becaué&rthey didn't like the
idea. & speaking demurrer is one that ig supposed to contaln
affirmative allégatians. In the old days that would not be

in accordance with the theoretieally perfect system, Then, if

b1
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You were filing a demurrer, you should rest or fall (I SUDDO a8
that is the origin) and say, "He hasn's got a good complaint.®
That is all right if you want to make the face of the complaing
the most important thing, but that isn'ty practical nowadays.
It seems to me that, if you ware in the midst of trials, you
would see it is not.

It has been stated here several tinmes now that Hz,
Mitéﬁell, for example, was worried about this form of wording,
but he said he recognized that courts don't like to dselde
cases now nersly on the paper plesdings. #We don't like to for
tiie very nastural reasmn'tﬁé%'iﬁ isn't Jushice to do i%.
Actuglly, in the long rus, né sourt gticks to. ﬂeiag it that way.
ﬁhat usualiy happens is sone sert of pestpenement, a re?ersal,
aﬁﬁ we go back and do 1% over.

One in a while, of course, if a court does try to
carry out these rules, you may have aatually‘thrown a person
out when hisﬁlawyer has made some mistake of allegation. I%
ig just what is said in the letter that ;aa.ge Learned Hand
wréta (and I sent it around), where he sald that 1f the poor
@éf Knew what he was dolng, 1t would be one thing. But they -
don't knew cn’techaiaal details. Theé think they have 3
claim, asd they want to put 1t up. It is the duty of the court
to pass on 1%, Even thﬁﬁgh the complaint isn't techaieally
aceurats, 1% ahéul& be done. |

I wonder, Ldson, when you Bay we should have a motlon
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to dlsmiss, what you would 6o LT you were s Judge. If yon
have a plain motioen %o digmiss, the case has been dismissed
below, you think teechnically it should stand up on the com-

plaint as put up, but the partles f$ell yeou they have something

that is & good complaint, what would you do?

MR, DODGE: Let them amend the deciaration, not file
affidavits about 1%t. That is the way they do it in my practice.

THE ACTING UHAIRMAN: That would be exsy enough i?
we were down in the trial eourt, but we can'i let them amend.
The way these things come up is that the district Judge after
a4 time bscomes & 1ittle weary. That is only natural. .Finally
ne 1s likely to.say, "0Out you go," and then it comes 1o us.
A part of our proper Job, I take 1%, is to ameliorats the
harghness of the rules.

ME. LEMANN: Where does this go? Of course, I don't
come in sentact as much with the appellabe jJudges as I do with
the digtriet ﬁuﬁgea, but the average dletriet judge has no
trouble down my way, I think, in permitting amendments. If
anything, he may permit too many at times, and I den't thin&
the app@llate Judges have any gpealial menonoiy on ‘hating $o see

N people thrngg eut of court. I think ﬁﬂe district Judges are

Just as snxiocus, in my experiencs, %o keap people from belng

thrown eui ef éourt. Don't you feel that way, Scoitt?
SEB&TQR LOFTIN: They are very liberal down my way.
TEE ACTING CHAIRMAN: I don't think that is any

138
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ansver to what 1 am saying at all, if I may 8ay so. OF course,

the distriet Judges hesy perhaps a hundred cages to our ten,
and they have been axereiaing their patience and granting thelr
amendments, and all that, and thoge eases sre taken eare of
after a long thle, usually three or four Whaeks at the thing
in this precesgs of eﬁaﬂatien, whereas one would do Just as

well 1T they could ligsten to the merits and it wasn't merely g
question of polishing up the pleadings. ‘

That is the thing that I think is by-gone, and why
should we now try to make rules to make the pleadinga something
very definite and precise, when our whole tendency ig to get
away from 147 You can't re-educate the bar back now becauss
our pleadings aren't ﬁhat good.

But ﬁhen in the few that we get, the distriet Judge

nasg ai?en it up, andg it eomes to us, and the guestion ig ahaut

- the same in the distriet court as 1% is with us, although the

Wraﬁg the distriet Judge does may be more permanent 1f we don't
try to do something about it.
1 think it is juet trying to turn the elock backward

if'yéu'try to make judges decide on the mere face of the plead-

ings. I don't think they are going to do it, anyway, and I .
think you are going to have the kind of hodngoagB that we have
been having. They have reached a rula that 1is fairly senglible
for the most aart but they have done 1t by being 11llegieal, |
&g Easan_puts i1t. . But I think it is better toc be illogiesal and
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try to get to the merits of the gquestion than it is %o be

legical ané'say we 8Till believe in demurrefs and negstive

pregnants, and whatnot.

ME. DODEE: We shouldn't proceed on the theory that
all demurrers are merely based on formal defects due to the
ignorance of the lawyer, or something of that sert. The impor-
tant demurrer ralses tha'marits-nf the existence of the cause
of actlon or the existence of the defense, and that is whers
the demurrer is useful and, in my JuGgment, it éught not to be

aﬁversely'affeatad by rules here aimply betause there.are &

'

let of imcompstent plea&érs who omit formal allegations that

cught to be in the statement of a really good clailm.

DESAN MORGAN: How about 1%, though, Mr. Dodge?
.&Pe;n'.t ye'u Just f’ighting over terns? Eon'tf you get Jjust exacily
the same regull under Judge Ciark’s propesal. If you can mske
& motion for a summary Judgment on the pleadings, that is, you
mske a motlon for summary judgment with or without affidavits,
if you have every thing in tha‘pleadings,_yaar motion is Just
as good as your demurrer. It gerves exactly the same purposs.
17 you haven't got everything on the pleadings, it can be
gsupplied by affidavit, and you can get’£0 the merits a good
deal guicksr. By your method, he says, "This pleading is
bad," and you gé baeck and amend 1t. Then you have to have a

~ demurrer to the amended plaaﬁing'to show whether or no% he

does have a cause of action.
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HR. DODGE: That hsppens ence 1n a while.
DEAX MOBGAN: Surely it does,
¥R, DODGE: Onee out of ferty‘ﬂemﬁr?érﬁ you night
get these repéated attempts 1o amend.

THE ASTING Gﬂ&lﬁ%gﬁi I would Just reverse thoss
Ifigures'aempletely. I am quite sure it is the other way. It
ig out of prapgﬁtiéﬁ, ‘

MR, DODGE: It may be in the sppellate sourt, bit it
isn't in the practiece of fhe law.

DEAN MORGAN: Let's see, Mr. Dedge. You are talking
now sboul your particular practioce, where you practice with
lawyers who put_tﬁsir sards on the table.

MR. DODGE: ALl kinds of lawyers.

Bﬁﬂﬁ-ﬁéﬁﬁﬁﬂ: Of course, I haven't practiced in
Hassachusetts. “

HR. DODGE: I have practieed with the cheapest king
of lawyers you ever gaw, all kinds of them.

| DEAN MORGAN: That is s place where I ean run in
competition with you, without any question!

MR..QQD&E: I have had the same kind that you have

DEAN MORGAN: 411 right. In seven or eight yvesrs of
practice, I never once saw & demurrer interposed which resily
went o the merits aﬂ&'&etermiﬂed the case on the merits; never

Gnces
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MR, DODGE: In farty~seven years of practiece, I have
geen a great many upon which cases were legitimately disposed
of, not as a matter of form but as a matter of substance.

MR, LEMANN: Who suffers most from your objeciien %o

this damu?rer baais? Is it the plaintiff who has failed to

_state.a cauge of action or iz 1t the defendant who wanted %o

bring in sumethingran-a speaking demurrer and somebody wouldn'?t
let him Wring 1t in?

TRE ACTING CHAIRMAN: I think for the most part it
is the plaintiff. I mean‘it is the man wh@ is trying %o state
a case and--

MR, LEMARY (Interposing): Doesn't know how. He has
1éft eut something that he should have put in, or he should
have negatived something that he.falled fto negative. He isn't
a good enough draftsman. The Tacts are available. |

TKE_&GT&&G CHAIRMAN: I think that ls really an ever-
'simplifieﬁ statemént, becausge in a good many of these cases |
he wen‘%hknaﬁ how until the court has finally disposed of it.
For some reason or other the case doesn't look attractive
(that is the hardest kind of cases that we have to deal with),
and you doubt that he is golng To wln eveniually. Then there
is always the inclination t@.thraw“him out summarily, and I
think generally it is unwise. You don't shorten things that
way. S0 in that ease 1t 1s awfully hard for him to make a
pleading that 1s;gping tc_ba held complete.
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I have noticed that, and I was telling Mr. Dodge at
luneh that we have Just reversed & case where they tried threse
times below to state a case under the Sherman Anti-Trust Law,
It is going to be a long, drawn out wial, and 1% doesn't look
very attraatiée. I don't thing they could ever have stated
a Gase that wnuld have gotten by, We in the upper courst rathﬁr
doubt that he will ever prove his case, but we don't see how
it eaul&rhe shutuautq S0 we have proceedings gelng on for two
or three years;-

ER.7£EHAHﬁ: Here is what T was getilng at when I
asked you that question. Ef 1t is the pPlaintiff whe suffers,

he can always be protecteg by leave to amend, you say?

THE 20TING CHAIRMAN: . Ho, he can't slways be protec-
ted. ' | 1

MR. LEMANN: You don't think he oan evex get it
stateq? That 1s pretty tough on the defendant, bevause if the
plaintsz ¢an never get the case stated, the defendant has %o
g to hat on a case that he dossn't know Just what 1t is abput

until he gets in the ¢ourt roem. That is sort of tough on the

defendant, isn't it?

THE ACTING CHATRMAN: As a matter of fact, it ean be
tough either way. I don't believe that getting the thing out
on the merits is -tougﬁ on either party, snd I want to say right
now that on Hr. Doége's case of what you might esll the
Puritan,law, I would agree with him entirely that that 1s a
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good case to have deeided separately in advanoe, but I still
should llke to ask how many of those cases thst he has seen in
his forty-seven years af'praétice weren't cases where the
parties wers willing. You see, if the parties sccept, it is

& gquestlion of iaw, and under any of these rules we can bring

BER up very eeslily. You can eall it a demurrer or you can call

it anything else. That is the case where it works, but I think
that ié guiﬁg to be almost automatic. Whenever the parties
are ready to go to bat on a question of law, the court is
readf to hear them, and 1% is all very simple, and of course
there are quite a few eaaes‘diSposed'ef there. ?hey don't run
inte largs numbers,rbptxthere'are cases énﬁ there are good
cases under some of the new statutes.

But that 1s all'taken“éare of automatically. The
case is whare éne slde is resisting.

, HR. LEMANN: Let me get back %o your hardship 3&59;
de will stiek—far'a ﬁhile to the plaintiff, and then I am golng
te-eamé“t@ the defendant. This plaintiff has made three
atﬁémpts to state a cause of action. He hasn't gsucceeded ye%.

| THE ACTING CHAIRMAN: We have held he has.
MB. LEMANN: The thlrd time Qou figure he hasg?
THE ACTING CHAIRMAN: No. He would have sustalned
the Tfirss enmpiaint, as & matter of fact.
MR, LEMANN: You Woul& have sustalned the first one.
How ig that fell?w going to be any better off with this change
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in the ruie?

THE ACTING CHAIRMAN: Of course, in some Caseg he may

not be. You can't make any rules perfeectly automatic. But

he is golng to be able te say thig--

MR, LEMARE {(Interposing): What 1s he going te put in

an affidavit that he couldn't have put in an amended petition?
| THE ACTING CHAIRMAN: He is really going to plead in
detail, if you so wish, or he is going to meet the other side.
What happens on the affidavits 1s that this brings out the
igsues. very much more than the formal pleadings.do. The formal
pleadings are so broasd now thai they don't bring out the pointe.
| MR, LEMANN: Are you maintaining that we ought %o have
ﬁare particulars in the petiting?
DEAR MORGAN: BHeavens no. _ -
THE ACTING CHAIRMAN: I don't think se.
MR, LEMANN: You sre arguing agsinet yourself, then,
I think. | |
THE ACTING CHAIRMAN: ©No, I den't. It aeéms to ne
that ig what makes 1t workable. _
| MR, LEMANN: I should think 1t very easy for a fellow
to stale a cause of actlon now, generélly, because he Can be
so general. I don't seé how you csnr help him by an affldavit,
because he eah*t bring in in an affidavit what he couldn't put
in an amended petition, if he wanted to.
THE A%TING CHAIBMAN: You gee all these, ;nd then of
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course we see them a goed desal in court, but we zee them all
by hindsight. I mean by that that the Gase is_all pregented,
and you wonger how it comes g it ﬁaeé. That 1s one of the
things I get over and over again. I just wonder how the par-
ties got to where they are. I can't explain it except that I
know we are leéking back at it, =0 to speak. ﬁeverthéleas,
they do come up over and over again, and it is one of the most
traubles@melthiﬂga aver.

I think that one of the worst wastes we have now is
the attempt to be swmmary in justiee. It tsn't so e¢aay o be
summééy, and you are going te disappoint somebody if you do it.
It might be all rightﬂtﬂ‘diaappoint them 1f you are sure of
your grounds, but the thing of it is that you are ugually
putting them off on sam&qquesti@h éf technlcal pleading that
never satisfles them, ang they come back some other way, by
bill of review or something of that kind. The affidavits give
them aaggance to say everything they want, and if they haven't
done it then, iﬁ is their own fault,

MR, LEMANN: I s%111 don't see why he couldn't put
it ia nis petition.

THE ACTING CHAIRMAN: Thearatlcaily; yes. In fact,
I think that if a person did ssy that on suehﬂandagueh & day
I dld this and did that, ana 80 oh, we probably nowsdays
wouldn't strike it out. In the old days they would girike it

out as evi&entiaf; and so on, We probably wouldn't do it now.
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MR, LEMANN:; He says the defendant d4id this, that,

and the other thing?
THE ACTING CHAIRMAN: Practically no lawyer is goling

to do that. Even today they don't do 1%.

MR, LEMANE: WYhat ié'he going te put in the affldavig
that he can't put in the petition? That is what I want %o
know. The plaiﬁtiff, now, the poor plaintiff that we are
trying Yo protect because he is a poor pleader, and we want %o
keep it in court. We all agree to that, bul I don't see how
you are golng to help him by gaying,*wﬂring in some affldavits.
You don't have to put it in the petition, but give it another
name, put in an affidavit, and gwear to 1t.% He doesn't nave
to swear to a petition. He has to swear to an affidavit.
"Put it in an affidavit, and you will be better off.* I den't
see how he is better eff: |

ﬁﬁéﬁ_ﬁﬂﬁ&éﬁ: You are making a grand argument for the
abolition of tie demurrer azltogether, saying that if they'ﬁant
to get to trial right away, let them put it in their answer,
whieh is what Charlie advoocated to begin with, |

MR. LEMANN: I don't think that would follow, Eddie.

DEAN MORGAN: I think that is exactly the point,

THE 4CTING CHAIBMAN: I think so.

DEAN MORGAN: That is the only Qaﬁ; to eut out shadow-
boxing. %That is wﬁat you are saying.

| PROFESSOR SUNDERLAND: Doesn't this sentence that we




1370 Ontario Street

The MASTER REPORTING COMPANY, lac. 51 Madison Ave.

540 No. Michigan Ave.

Natienal Press Bldg.

Clevaland

Law Stencgraphy % Conventions ® Generai Reporting New Yerk

Chicago

Washington

are talking about, "iIf matters outside the plesdings are
presented to the court upon a motion mader under defense (6),"
come to this: Doeen't that in effect say that if on a pure
demurrer the ﬁarties file affidavits, then the sourt can con-
case, becguse people on a purse dsmurrer den*t'gﬁt in affidavits,
and it is thisrsuggesﬁan,tha@.it‘iﬁ good practice %o put in
affidavita on a pure demurrer whieh I think is misleading.

THE AGTING CHAIRMAN: I don't think that is absurg
in anything execept the mind of & theoretical person. I think
practically you get it over and over again. OFf course, agdn
as Monte is sugg@sting, if these fellaws acted pérfeetly
mechanlically, it would be all right, but they don't.

DEAN MORGAN: Purthermore, Edson, we aren't géing to
have any pure &emurrers.”

PROFESSOR SﬁﬂnﬂﬁLﬁﬁﬁt But these ars pure &amurrers._'

- HR. LEMANN: ﬁayﬁe fellows 1lke Benator Lo ftin and

I have Eégn lueky in our praetice. Mr., Dodge says he practices
with many poor lawyers. B

MR, DODGE:; 411 kinds.

ER. LEMANN: But I don't see much shadow-bexing in
my part of the,@auntry’un demurrers based on failure to state a
cause of scilon. -Where we used to run inioathe daléys, and
8ti1ll do, was on what we call dilatory motions that don't g6

%o the guts of the controversy at all. The fellow hasn't told
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you enough detall. You want to know when this happened and
where this happened. 7Those are the things that make the delay.

We don't have much shadow-boxing on whether he stated a cause

of action. My own feeling has been that reslly 1% expedited

the administration of justice, didn't delay it, te find out
whether a fellow had a case or dildn't have a case.

THE ACTING CHAIRMAN: Then you want a motion for g
bill of particulars. You want the old spetlal pleadings.

7 MR, LEMANN: I say that is what hasg made the treuble.

I have been consistently with you on limiting the bills of
particulars; ag far as that is concerned. There again I ﬁhinxr
in your zeal to reform at times you may defeat ycur own pur-
poses. I don't know. Haybe I have just been lucky to practice
with intelligent ﬁeaple-wha know how %o state thelir cases.

DEaN HQB&QN: Haybe you;have, Monte.

MR. LEMANH: But I can only go according to my own
exXperience.

DEAN MORGAN: I haven't seen a Casse book on plezding

thet has been made up of very modern cases, but you can bake

any case book on plesding or praatiae’aﬂd find'noxhing but
shaéawwbazing from almost one end to the other. Isn't that
right, Prafaasgr'ﬁherry? There ave just thousands of #aaes,
There isn't any question about it. - ‘

MR, LEMANN: I doubt that you will find many under

these rules, Eddie.
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PROFESSOR SUNDERLAND: Don't we preserve the pure
demurrer? We do, don't we?

PROFESS0OR CHERRY: :ﬂat in the alternative.

HMR. 'DODGE: Under the rule as it stands here, _

PROFESSOR SUNDERLAND: Ground (6) is the pure demurrer.

- THE ACTING CHAIRMAN: HNHo, it is the impure demurrer.

PROFESSOR SUNDERLAND: It is the pure demurrer,
fallure to state a c¢laim.

PROFESSOR CHERRY: You do except that.

ﬁHQFEﬁEGK SUNDERLAND: That is the pure demurrer.

How we go on to say that in the csse of a pure demurrsr, if
affidavits are filed, then the court may render a Judgment
based orn the showlng of the affidavits.

DEAN MORGAN: That is changing 1% into 2 motion for
summary Jjudgment. There isn't any question aleut it.

PROFESSOR SUMDERLAND: It 1s ridiculous to say, on a
pure demurrer; if affidavits are flled the court can do so-and-
80, because affidavits aren’t filed, unless the lawyer ig a
perfect dumbbell, and I don't think we ought to preseribe a
lot of rules of what to do if all sorts of fool things are done.

PROFESSOR CHERRY: He is natla ﬁumbbell'neéessavily.
He may have read the C.C.A. opinionsg | , |

DEAN ﬁﬁﬁ&ﬁﬁ: He is up to date. Bdson, you are a
back number, just where I was last week,

HR. LEMANN: Hae anybody ever taken the cases in the
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Federal eourtg in the last ten years where a fellow has been
thrown out of court, Jjust thrown out of court beseasuse he hasn't
stated & cause of action, and the case hag been reversed? I

don't belleve there is a single case where he has smended and

' He has finally prevalled on the merits of the case. I would

tike to gee some study made. It would be quite a Job te go
back as you did for the Wickersham Committee and make a study

of the actual records for ten years and see how often it

- happened about this thing thst we are so excited sbout.

THE ACTING GHAIRMAN: OF course, I don't think that
would be any answer, Monte, if I may say so. I think that is
one difficulty.  The Judgees are gulte sure that they can tell
from the face of the complaini and the attitude of the lawyers
and one thing and another that there is nothing in the eése,
and in a great many cases that is likely to be so. In thg
Sherman Anti-Trust case that we reversed, I can't believe that
they are gﬁing to get a Judgment eventuélly, but I believe they
are entitled to try it out, and I don't believe we can stop thenm.
I think the way that that has to be settled is by a formal
judgment finally, after hearing it. I think we are probably .
not dolng our duty if we try to shut tﬁem-aut.< A

| On all thieg, 1 wander how many af you have read thesé
cgses that we put in on page 11. It seemd to me that the
¢ireult courts have been reaahing a pretty good result., They

are under some difficulties of analysis, but they have done it.
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HR, LEMANH: Under the rulea-és they now stand?

THE ACTING CHAIRMAN: Yes.

MR, DODEE: They would have peached the game result
exactly Lf the substance of the affidavits had been put as 1t -
Hormally would, outslide of these few cages, in the form of an
anendment of the Gomplaint,

THE ACTING CHAIRMAN: OFf course, you would never have
aﬁy of these Qﬁéstiens if (a) the lawyer wag very skillful and
{b) he could foresee the reaction of the sourt. The latter is
very important, too. It isn't mereiy being a géoé lawyer; it
is foresesing the reaction of the court.

MR, DODGE: -He éwesn‘t!have to be any meore sgkillful
to amend hls deelaration than he has to be o prepare an affi-
davit; less so, 1f anything. ~‘

DEAN MORGAN: If he is a good lawyer, he won't fore-
see. . |

MR, DODOGE: fThose cases are exaeyﬁional cases.
in moatuéasas; 17 the demurrer points out a defect, he fileg'
at ﬁﬁae a motion to smend. He doesn’t prepare an affldavit énd
begin te go intoc the guestion of sworn testimony.

- THE AGTEH$ GEAIRHAﬁ: If I may ¢ay so, again that is
a complete oversimplification of the question. Monte was
trying Yo get this piecemeal, and of aourée‘that is always one
vay. That is what the demurrer really was for. What you dld

in the old cases (] used to see 1%t in my state practice) was

152
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to move to strike out a part here, and then a part there.
Eventually, you would demur. You always wanted to take the
case plecemeal,

This is not as simple a thi#g as that thisg fellow
should have out in his cemplaint what he put in an affidavit.
It is a question of the court's trylng to find out if there is
any merit, and where 1t 15, and the defendant's affidaviis
often are mere important than the plaintiff's. I mean, the
defendant's affidavits are on whether the plaintiff has a elaim
or not. w |
| 1% ig & question of whether we must lock at the
formal allegstions, pleaging and reply, or whether we can try
to go undernesth and éea, sg we do in the course of the argu-
ment, what the question 1s. It éhanges the whole emghasiﬁ on
the qneszién reslly ab 1itigatia; between the gentlemen before
us, The latter is, I think, still informal. If we Can go
to the real_qﬁestien; we can get 1%, and even if we do it by
guestions from the beneh, wé can do 1%t. It isn’t a gquestien
of allegation any longer. It seems %o ne that 1s the whole .
éiffiéulty; You place the emphasis still on the formal deocu-
mentary statements rather than on the ’x{eal eantmversy.

¥R. LEMANH:;  Charlie, the courts have reached what
you think is the correct result on the rules as they stand,
and they haven't needed any amendments to do 1%. You haven'st

anything te the contrary %o show where 1% has given any trouble.
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THE ACTING CHAIRMAN: Ok, yes, I have. %

MR, LEMANN: How many cases? Are they cited here? i

.TﬁE.QETEEG CHAIRMAN: No. A few are cited, but, you
see, the question wusuwally came up in the dlstriect courts. The
dlstrist courts started out on the theory (this is what & 2004
meny of them said) that a speaklng.matiam is not allowsble,
talking good old common lgw plszding. That was the ruling in
several parts of our circult. In the Southern Districi of NHew
Yfork and in the Eastern District they were going to town on.

that. As soon as it got %o us, we announced that you eould

take affidsvits on all these motlons, which is the rule we
follow. That ls the same thing that has been done in most of
the circuits. The two where there seom to be questions are
the Fifth-- _

MR, LEMANN (Interposing): That is the defense that }
is coming in now, i 1t?

Tﬁﬁ-ﬁﬁTzﬁﬁ CHAIBRMAK: OFf eoufse, 1t ean be either.

e MR, LEHANN: The speaking demurrer though, is where

the defenﬁaﬁt wants to do something. '

THE AGTING GHAIRMAN: He is the one that files the
pleading, of course. Tais thing I dOﬂ;t think you ean fairly
geparate hatweeﬁ the two. Sometimes it is a question in who se
favor the e@urts, knewing the real issue, will benefit, and it
may be the defendant and 1t may be the plaintiff. You can't

be sure in advance whieh It 1s.
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DEAN MORGAN: They di4 it by main strength and swk-
wardness. There 1¢ no question that it wasn't Justifieq by the
rule. They Jjust did it by main strength and awkwarénes&‘
Although the rules don't call for it, they got that result,

MB. DODGE: Is that ever done? Does the defendant
undertake %o support a demurrer by filing an affidavit of faéts?

THE ACTING CHAIBMAN: I gicn't know snybody still
¢zlled it a demurrer. He at least cails it 2 motion te &ism.as'
and on a motion to dismiss I think there is acnsiderable basis
Tor the argument which went on. If you Pecall there are two
different parts of the rule which speak of having a motion
supported by an affidavit. One ig Uf--

PROFESHS0R SUNDERLAND (Interposing): What is the
aff’i&avit for?

DEAN HORGAW: it isn't for fallure to state a o¢laim |
or ground for relief. _ | 7

THE AGTING GHATRMAN: It doesn't state what 1% is fop,
o MR. DODGE: You can't possibly have an affidavit in
suppert of an old-fashioned demurrer. I think the Reporter
talks as though demurrers were al¥ways %o form. The demurrer I

am interesbed in gaving is the demurrer to subétanee, which ig-

“the vital demurrer,

THE ACTING CHAIRMAK: The demurrer for subgtance X
think takes eare of itself. Ag I sald, I am all for the
€ssence of that, but I never saw any diffieulty with that.
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That is the case where there is & real guestien of law gnd the
partles are agreed on it, and they ralse 1t. '

HR. DODGE: I don't want to call it a motion for
summary Judgment, whiech suggests affidavita.

UEAN MORGSN: IV suggests affidavits to anybody whe
doegn't agree t0 Rule 56.

HR. DODGE: You have to walt for time for affidavits.
The demurrer and the old-fashioned demurrer, whatever you egll
it, can be disposed of quickly.

PROFESSOR CHERRY: Mr. Reporter, I hate to offer any
other language because we have a proposed smendment ang provosed
alternative, but it seens to me that the alternative is trying
to make it possible for the party moving to make his motion a
motion for a summary judgment instead of a mﬁ%idn to dismissg,
and I think 1t overreachés itself by not allowing him to make
1%t anything else, by not allowing him fto make it the old-
fashioned demurrer or the motion to dismiss. Taat language,
hﬁweveé;f&aes take care of his need, but the need that thig
discussion haskbﬁen eonsidering ig the need of the man who
wants to oppose the motion. | |

I should like to suggest the'use of the hlternative,
with these two changes: ‘Firaa, to reinstate what is Ho. 6 of
the proposal ta.amand and_whaﬁ‘is in the rule iteelf, that ig,
the failure to state a olain. Then, to addé at the sngd of line

16 on page 13, in the alternative, asone such sentence as this:
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%5 motion which does not demand a summary Jjudgment®
{you see, the preaeding sentence says that he may demand 1%)

*may nevertheless be trested as a motion for summary Judgment

when 1% appaafs at the hearing that the case can be dlsposed

of on the merits thereby, in which event the parties shall

submit affidavits and have further hearing as such tlmes as

the court shall direct.® _ _ _
That is in effect what has been done in those C.C.A.

cases thatfhave been referred to, except that the court has

treated it as s motion to dismlss, & speaking demurrer, or

whatnot.
| HWonldn't some language of that sort really take care
of all the situations? , _

First of all, if the moving party wante to make 1% a o
motion for summary Ju&gﬁéﬁt, this allternative says he may.
However, this proposal would relain hig opportunity %o make 1%

a straight-out motion %o dlsmiss on the basis of the plesdings
he isg éitaeking, and nothing else. But if he does that, and

at the hearing the judge sees that this "poor oaf" again
hasn't pleaﬁs& his ease properly but.gay well have one, he ¢an
say that this is to be treated as a motion for éammafy juﬁgment

and fix the time for submitting affildavits and hesring with

thoge affidavita,

wesn't that take care of all these needs?
MR, DODGE: He can amend his complaint,
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PROFESSOR CHERRY: He can still do that, if he‘wénts
to. If it turns out that what you ought to have here ig s
motion for summary gudgment,.and the plaintiff ought to be
allowed to support his atitacked pleading by showing that he
really has a case but hasn't stated 1% properly, the Jjudge
says, "All right, i al going to treat this that way. Bring
in your affidavits on both sides," because on that supposi tlon
the only affidavita you have are those the plaintiff has brought
in, because the original moving party thought he was méving.to
ﬁismiss on the pleading alone, the old~fashioned demurrer. .

Why doesn't that take care of the whole trouble?
I know you won't like that because 1% retains the possibility
of the thing that 1e now in the rule that vepresents the olg
demurrer far fallure to state, and so om, but why shouldn't
that be retained. 411 the difficulties that your ecireult has
had can be met by calling to the trial judge's attention that
1 he thinks this 1s a case for disposition on the merits, he
can make it a motion for sumnary judgment.

: THE ACTING CHAIRMAN: A11 I can say is that I don't
like 1t very mueh, although I would say it 1é.batter than having
the old gemurrer in its pristine glcry: If 1% is a question
of going back that far, of course wha%lycu.ara suggesting is
better. It is ﬁot as simple as the practice we have alregady
reached. What 1t does is to take two steps to reach what is

now done simply in one. 1If the parties and the court know =and
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take time to see what they are doing, presumably your itwo
steps, while taking more time, ought to get the same resuli;
but every time you add %o the maghinery of litigation you make
mere chance fév defects in sarrying out the process.

I.knaw how 1% is géing to operate in the Southern
District of Rew York, ss it would in any crowded district. It
might be all right where the Judge will slt down with the

parties and take his time, but these come on on .a motion

calendar wilh a couple of hundred a day, semething 1ike that,
not 21l motions to dlsmiss, but every king of motion, and they
are pushed ‘through just as raniﬂly ag %hey can be, Zﬁ 18 an
gwful Jjob. Here comes & matiaﬁ ta diguies farmally on the
face of the vleading, and then the Jjudge Lls going to look over
the pleadings very rapidiy. True, if gvery lawyer is on his
toes and he gets tine enéugh from the Judges te get him
interegted, you might make it work, but you can only deo 1% by
takiﬁg.ﬁp hig %imé, whersas ﬁh@'simplﬁsﬁ thing is what they
are dﬂiég'new, you sgee, wheré the practics ls already known.

PROFESSOR CHERRY: You mesn that judge wouldn't let
the party amend?

THE ACTIHG GHAIRMAN: What do you gsim by 13? I
don't see that you gain anything except Just a gesﬁaﬁe o the
past. | | | .

PROFESSOR CHERRY: But take your two hundred a day.
IT he geéts that E&nﬁ mf.zhing, ke won't let the man amend?
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THE ACTING CHATRMAN: Ch, no.

PROFESSOR CHERRY: I don't mean that. .?hen you agre
golng to get another step, anyhow.

THE ACTING GHATRMAN: It ia o question. Of course,
if he sees the ease and gets it ever, that ls all right, but
when you have two hundred motiong faeing you, you have o get.
it over pretty fast.

PROFESSOR CHERRY: All right, suppose you don't geb
i% over. He is going to let him amend.

THE ACTING CHAIRMAN: Here again you have to go
through the machinery, and I don't see that the machinery dees

any good. There is always a chance of s8lip. If your machinery

worke perfectly, yes, you have everything, and all you have

done is to take more time. If it slips anywhere, if the judge
is tired and wants te geé home and doesn't see the point, it

the lawyer stutters s little and doesn't make it elear, you

' haven't got 1t. There it is. For every additional wheel you

put in there ls another chanece for a erack in the cogs. I /
still gsﬂ t ses anything you galn by it excegt g gesture that
somebody thinks you must still have the old demurrer.

. DEAN MORGAN: But you have it, Charlie, as far as
that goes. You have it in your motion far summary Judgement,
without affidavits. _

THE ACTING CHAIRMAN: You have 1t without the two

steps*
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DEAN meﬂﬂﬂﬁ; I know; and then you particularly pro-
vide, don't you, in 56 that he shall net grant the motion for
summary judgment without glving an opportunity te amend. So

 Yyou aren't gcing to get away from the exereise of the funckion

that i's performed by the ald-ﬁemurrer. it is only a question
of speeding up the process in the majority of cases, that is
all. You aan’ﬁ 8%0p & person from attacking & pleading by =
motlon for summary judgment on the ground that 1t doesn't stath
any ground for relief. |

MR. LEMANHN: Would you abe;lish all demﬁrrez*s?

DEAN HORGAN: Y&s.r

MR, LEMANN: I¥ you were a Judge, you mean to say
that 4 man could sue me and say, "Lemann offered fo pay me a
thousand dollars,” and that is gll?

DEAN MORGAN: éhat is all.

MR. LEMANN: There was no pretensge that I got any
consldergtion for it, and then I would go down %o court with
my witnééseﬂ_ You would favor that 1P you were drawing this up?

* DEAN MORGAN: I say, do what you do here. Put in

Jour snswer. You say for your first defense that it doesn't
state ground for relief and, for your second defense, you deny
1t. | |

HR. LEMANN: Could I bring up mj Pirst defense in
advance? |

DEAN MORGAN: That would be discretionary with the
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Judge, yes.

KR, LEMANN: If you were the judge, would you let me
bring it up? |

DEAN HORGAN: Sometimes. It might depend on Qho You
were, |

HR. LEMANN: You would think, then, that the idea of
trying out in advange—w

DEAN MORGAN {Interposing): Sometimes I wouldn't let
them b&iag up anything in advance.

MB. LEMANN: That ig the frouble. You gentlemen are
wantlang to make a system based upon a pocr oplinion of a large
sectlon of the bar. ‘

DEAN MORGMN: I don't cave about that. Flexibillty
in the rules is what counts. I wigh they would abolish all
reperting éf the rules. .We sugh% to have a law t¢ prevent
their reporting declsions on these Federal rules,

¥R, LEMANN: All declsions. Then Mr. Justice Roberts
wouldn't have %o say, "It 1s like a rallroad ticket~-ppod for
only one day," because that isjwhat the Bupreme Uourt is head-
ing'rﬁr now,

DEAN MORGAN: Tnis is on practice that I am talking
about. | | |

MR, LEMANH: Why limit 1t , ‘2;0 practice?

JUDGE DOBIE: One of these rules won't work becsuse

of the 1gnoraﬁea gf,igg-?ural lawyers, and the other ruiag are

[
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going to inpose a great burden on the'busy:metrayolitan Judges.
So Qhere are we?

HR. LEMARN: 1I% seems to me 1f you went to the
logical extent, you would say, *Take each case as 1% comes,
and let the Judges declde it and not have any rules.?

DEAN HMORGAN: That is right.

MR, LEMANN: You realize yourself you wouldn't g6
that far. | | |

. MR, DODGE: I think we have voted several times to
retain the demurrer, '

DEAN MORGAN: There ig ne doubt about thatb.

MR, DODGE: .We have woted to retain it.

DEAN MORGM¥: You can't abolish the funetion.

MR, DODE@E: Shall we take much more time in consiger-
ing its abolition? | '

JUDGE DOBIE: I don't think so.

DEAN MORGAN: That fundamental we Pought out from the
very béginning. #e have to have something that perfeorms the
fun@tisn-ef the old demurrer. There is no doubt about that(

M. BODGE: The only question Peaily, then, is
Sunderland's suggzestion that if matters outside the pleadings
are presented to the court, snd so fertﬁ.

MR, &Eﬁ&ﬂﬁ:_ We havé twe or thréa‘saggestians. Mr.
Sunderlandts is that 1fhlt atays in, it'aughﬁ-naﬁ to be go
limited. '
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. PROFESSOR SUNDERLAND: I would like to take 1% out,

HR. LEMANK: Then you say we had better tske 1% aut.
I snould be inelined to take it out and be willing for the
courts to deal (Mr. Morgan says they are going to deal with
1t anyhow) with the cases as they come up. They are handling
them satisfactorily under the rules as they now stand.

'. THE ACTING CHAIRMAM: Monte, I might ask you ebout

that, what would you do with these decisions that have gone
the eﬁhér way? -

, MR, LEMANN: 'Whére are they? One thing I was re-
proaching myself about agsg I wasg &alking was that I really ought
to look at the cases, whieh I haven't done.

| THE AGTING CHAIRMAN: I wish you would, because it
seems to me that these aases——pevhaps they are illagiaalwwraaﬂh
natural regults. d

¥R. LEMANN: Have you cited the cases that you are

 now spesking of that go . the other way?

k'TﬁE ACTING CHAIRMAN: . The cases on page 11. We have
pretty “bhamtxghly egtablished the rule in fem’ different |
deelgions {$hey are not all down tﬁ&re,haS'a maf ter of fact)
that we are gbing To look at the affidevita. Do you say to us
that we mustn*t? :I take ik that is what you want to do now.
¥R. LEMANN: No. I would favor ieaving the rule as
it stands, changing it only by putting in what you say about

indispaﬁsahlﬁ pﬁbﬁy.anﬁ by ?utﬁing_in what you gay about leave
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to amend. ©Otherwise, I wnal&ﬁ'ﬁ ¢hange the rule. I wouldn't
stop anything being done now.
I would taske the view, Charlie; that you have &

- pretty workable set of rules now that the bar is gettlag to
understand pretty well and likes, that the judges like, and

they are gatting Justice. I wﬂulan‘t ehaﬁgé them unless you
haé some glaring trouble with them. Now you want to liberalize
them by putting in leave to amend, I would have thought they
were now giving leave ﬁa\gmeﬂ&, but appesrently somebody thinks
that some of the Judges are not 11beﬁal-enoﬁgh and put in lines
%6 and 37. | '

THE AG%IHG CHAIRMAN: Of course, what we are trying
ta.do here 18 %o discuss polishing up a'rnla that I don't

really believe in, anyway. I am satlsfied with the alternative

rule. It has been voted that that be submitted, and I want %o
submit 1. - |
| g %o thé ma jor rule, of course those who were for
it X su??ése should, after all,.ataﬁa 1%_53 they want 1t.
Thisﬁig the way that you voted, because you dld vote before

for the use of affidavisgs. ,ﬁhare wasn't any question about

that. That waa-aiseussed at great length, among other things.

Ag I sald, My, Hitehell, who more or less sympathlzed with
this general position, agreed that the Boufﬁé are not golng to
declde questions on pure matters 6f pleading alone. It is a

11%%tle fooligh te try fo put blinders on them.




166

All I can say 1s that if you want to do it, I azm not -

on that slde of the fence and I can't say you shouldn't. Only,.
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Just In passing, I willl ask, are you going %o say that we

should change our rule and the Sixth Circul$'s and the Taira

Gircuit*s, and so on? I take it now you would say, "Ho, let's

leave it indefinite, as it 1s now, so Judge Siblsey who doesn't
like the rule géaerally ean hold the other way,® as Judge
Sibley s daing,'although not %too elearly. I am not sure he
has seén all the ramifications in this Fifth Circuilt case, but

it looks pretty much the other way in this Kohler v. Jacobs

case,

DEAN HMORGAN: A great many trial Judges have been
d_éj.ng it. |

THE ACTING CHAIRMAN: A great many trial judges in
the Southern District of New York., Of course, we have now
beaten them sqm&what into submission the other way. Arse they
to go back and do the other thing? |

' DEAN MORGAN: They had the same Gonstitutional

objéctian I have to using an affidavit on fallure to state a"
elaim, just as in Pennsylvania they make you verify a demurrer
and swear that the fellow doesn't state facts sufficlent %o
constlitute a cause of action. )

MR, LEMANN: Was I the only member abeent at the
last meeting?

THE AG%IHG:GH&IBM&H: Mr. Oglebay says yes, you were
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on this peint. HWe had a pretty good, full dlscusasion of it
before. | | | |

DEAN HORGAN: That was the time before last.

THE AGTING CHAIBMAN: Loasgt time.

DEAN ﬁGRGAN: Mente wasn't here last time.

¥R, LEMANN: I wasn't here in November. 1 wondered
if I was the only one who Wwasn't here.

BR. HAMMOND: I thiak'yéu were.

MA. LEMANN: I think Charlie is right that the people

whe veted to put thls sentenee in should deslde Whaﬁher to

leave it in. As he says, he isn't for 1%, anyhow, and he has
an plternative that'suiis him down to:.%he ground. , _
DEAN MORGAN: I know, but if this other goes to the

| other, I‘dnﬁ‘t want to seem o bawsueh a damnea fool a8 W

want an affidavit on failuﬁa to-state a claim. I Wantnta'ahanga

- the language bthere and &ay:_*@n a motlon asserting defensge (6},

the party.may present matter outside the pleading, and in that
event the motion shall be considered a motionm for summaﬁy ‘
Judgﬁeﬁt and ﬁiSpaseé-af.aa-previ&ed in.ﬁule~56.“

MR, DODGE; 1 wili take your 1angu$ge if 1% is going
to be in at all, but shouldn't it be that if the plaintiff, f
instesd of smending his complaint, choeses to file an affidavli,
he puts himself in the pesition of filing a moticn For SUMMATY
judgment or forces the other fellow to treat it as such?

HR. Lzmﬁﬁﬁ; What'ac you get a summaryrju&gmeﬂt'an
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when you file an affidavit without amendment?

DEAN MORGAN: Pleadinge and affidavit.

Hﬁ;_LEﬁAHR: On the cauge of action stated in your
petition. |

JUDGE DOBIE: He might in his affidavit state things
that are not in the complaint but whieh add to the complaint,
which show that he is not entitled to anything at all, snd in

that case af course the Judge eoulé go ahead and disposze of 1t

-1 think these affidavits would be much more frequently filed

by the man who is interposing a motion to dismise, or whatever

you eall 1t, than by the plaintife.

MR. DODGE: How can he file that? I don't understand -
how he could file that iln support of a motion to dismigs for

failure t state a ¢laim.

JUDGE DOBIE: He states facts in addition to those
stated in the complaint. |

-, MR. DODLGE: ‘“hen he isn't basing his motion on the

failura of the complalnt to state a cause of action. He says
that the complaint plus aemething else shows- that he hasn't
any cause of action,

JUDGE DOBIE: Yes.

HMR.. DODGE: That ien't the eld-fashioned demurrer,

JUDGE DOBIE: No, it ifsn't the 0ld~-fashioned denmurrer.
It is the modern spesking motlon to dismiss.

| HR. DaEdE= That is-a straight metion for sunmary




1370 Ontario Sizeet

The MASTER REPORTING COMPANY, Ine. 51 Madison Ave.

540 Mo, Michigan Ave,

National Press Blda.

{leveland

Law Stenography ® Conventions @ General Reporting HNew York

Chicage

“Washington

169

Judgmeﬁt,

THE ACTING CHAIRMAN: Of course, there is another way
out that the-ceur;s may take, and that is to eall these always
a motion for sﬁmmary Judgment, and I think they may take that
i1f they are forced to. It ts all right,iif they were sure %o
do 1%, 1if we put in our rules, "Whenever a motion to dismiass
is supp@rta&_by‘an affidavit, 1% shall be known as a aotion for
summary judgment and so treated.* I don't objeet par tieularly,
but yaﬁ see actually this comes up, as I can see, over ang
over, They make a motion to dismiss. Somsbody perhaps told
them not %o, but that is what they eall it.

MR. DODGE: Tt isn't under section (6), though. It
is.seme other kind of meotion.

PROFESSOR SUNDERLAND: I think there is such a thing
as overworking the summar& Juégnent. You ﬂpulé,‘if you wanted

to, make all litigatlon go forward under the form of applica-

| tion for summary Judgment. I don't think that would help any-

body. I#“waﬁlﬂ mix everything up in a comamon mess.

. ﬁE&m HORGAN: That is Just what we sald here ln Ghe.
alternative, .

MR, LEMANN: Charlie, under 56, that is the swmary
Judgment rule, eculdn't you really do anything that you proper-
1y ought to be able tc do? You Just suggeétéﬁ adding a sentence
here that eourts may consider ag a motion for summary Judgment

any motlon drawn under this section, and if the motlen would
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Qntiﬁle the ﬁcver to rellef under Seetlon 54, he shall have
that relief." Is that about what you sald %o put in?
| - TﬁE‘ﬁG%ﬁﬁG~§Eﬁiﬁﬁﬁﬁ: You mesn under this main rule?
I think that ié about whatvﬁhglmggh_zg;ersgys;_yeﬁ.
MR, LEMAEN: Haven't you got that Wiﬁbgut saying 1t%
You say, "Well, the dlstrict Jjudges don't know 1%, and we have
to tall'thaw,“'ﬁu%-y&u tell them, and when you tell them, that
tells them. | S -
| THE A@Tiﬁﬁ(ﬁﬂﬁiﬁﬁﬁﬁ° ﬂf ceurse, in a sense what you
say ig go. There was thig hiatory that ws speakx of. GQuite a
gord many of the distriet jJjudges, not all of them, said you
can't have a speaking motion. That was the favorite form of
ex?rassi&ﬂ, and writers like Moore and the Galifornia Law
Review and thﬁ George ﬁashingten an Review‘have articlss on
the speaklng motion. You will fing all that Then most of
the cireull eaﬁrts have dseided the other way.
: MR, LEMARN: They treat it as & up tion for summary
judgment.' |
THE AGTING CHAIRMAN: They do, and they don't. What

they usually say 1s something like What‘Judge_Hand ggid in

that Bore Hall case, which is the first one here. It can be

treated ag*e@mivalént to summary judgment, but it doesn't mske

any difference, anyway; we will take the affiﬁavi%s.” That is
usually the kind of thing they do. They say, "We will do it

either way. If necessary, we could ¢all it a summary judgment.”
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MR, LEMANN: Are we going %o fry to legitimize what
you cons ider as a bastard child under the rules as they now
exist? Do you think 3% is a bastard ohild that needs legiti-
mlzing? All m are trying to do is to validate the result

~that 1s reached. I don't think it needs any validation.

THE ﬁGTﬁKG-&H&IBMﬁﬁ& Of course, 1 ama little
%roubieﬁ, toe. Here are two éisﬁimg&isheﬁ legal sﬂhn}aré,
Dean Morgan‘aﬁ&‘ﬁrafesser Sunderland, who get terribly upset
by the form. I must say that I don't feel %hat way a% all.

I know that historically it is illegical. 0f course. There
ign't any doubt about it. But, as you say, if the bastér& child
were thoroughly iegitimaﬁizsﬁ; I weul&ﬁ‘t worry, but when two
greal scholars prgteat.iﬁ, and two elreuit courts—-

DEAN MORGAN (Interposing): You don't need to damn
me by that term "scholar," becosuse what I am ta1k1ng about is
Just plaln English.

| MR, LEMANN: You need a scholar teo know that.

DEAY HMORGAN: Failuré to state a Cause of action,
fallure to state a ground for relief. It isn't a question of
failure to state; 1t is fallure to have a ground for relief.

THE ACTING CHAIRMAN: I will say that I thought the
languasgze that Eddle sent in was g&aé language.

DEAN MORGAN: Thank you, Charlie.

THE &GTE%G CHAIRMAN: BS%111, it isn't my rule, but

if I hag any pewer‘I would aceept it, fer that matter.
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PROFESSOR CHERRY: Yours is good language, too.

MR. LEMANN: Would you bhe willing to say that we gs
to the peeple on an smendment which would strike lines 38 and
39, that sentence beginning with *If matters®, tsking 1t out
and going to the country without 1%, and that Judge Clark
shouldd go to the country on his substitute?

MR. DODGE: That would be bebter, I think, |

HR, LEMANN: As I followed the ﬁiseuasiﬁn, that would
be yeur idea, Mr. Sunderland.

PROFESSOR SUNDERLAND: Yes, that would suit me exactly.

MR, DODGE: That would gult me; too.
B, LEMANN:. Then You Wéuld gtrike the corresponding

laaguage, I take 1t, in 50 ang 51.

PROFESSOR SUNDERLAND: - Yes.

MR, LEMANK: Béaaus& that i8 the same.

PROFESSOR SUNDERLAND: The same thing.

DEAN MORGAN: OF course, that was voted by the
majariﬁé;

PROFESEOR SUNDERLAND: They have to standg together.
Both go in, or both go out. . | | .

MR, LEMANN: It 1s all voted by the majority, Eddie.

1% would be a reconsideratlon 1f you were going to--

¥R. DODGE (Inteﬁpesing}: ir the.ﬁafEndant files an
affidavit, 1% ceases to be under section (6). If the plaintife

filee an affidavit, of course the court will say, “4mend your
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declaration accordingly, and demurrer is overruled.®
MR. LEMANN: Or they say, "We conslder it as egulva-
lent to an amendment of your declaration.”

THE  ACTING CHAIRMAN: They oan't consider the affi-

| davits even if they are in the record.

MR. DODGE: OFf course they would say that., If a
fellow made a statement of fact, is not entitled te a motlon
to amend the declaration, and you have a statement in addltion
to his elalm, of course any Judge would take ﬁhat'aa a metion
for amendment.

| THE ACTIRG CHAIRMAN: The only thing is that they
didn't,
| ME, DODGE: Who didn't?

DEAH MORGAN: Some of the district Judges.

THE ACTING CHAIRMAN: The Judges in the Southern
District. I don't think Judge Sibley 1s deing 1t. Judge
Garner deecided the quecstion in the Eighth Circuit in the Gﬂhén
cage here, and I siuek my neck out enough te write him about
itgafterwarﬁa. ‘He -sald he wasn't going to do it, anyhow.
MR, DOISE: The plaintipe filed an affidavit?

THE AGTING CHAIRMAN: I don't remember which is which.

In most of these cases they both file affidavits,

HR. ﬁmﬁﬁﬁﬁ: Who was this Judge who told you he wasz
going %e pay ﬁ@.atténtiqn to yeué

THE ACTING CHAIRMAN: Judge Garner, of the Eighth
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Gircuit.
HB. LEMAUNH: That 11lustrsies what I sald bgf@re;

No matter what we do, we can't prevent some Judges from doing

things that we don't think they should do.

DEAN MORGAN: Heavens: When they have the rule here
right this way?

PROFESSOR SUNDBERLAND: I wonder how meny cases there
are of this .type. There is only one in the Second Circui
¢ited, and fhat ign't 1ﬂ’paint.

THE ACTING CHAIRMAN: I can't agres with you. I
notleced what you say, but I think there are four directly in
point. I don't see why that doesn't come right under 12(b).
Rule 12{b} as originally stated was a whole, and I aon't ses
how you can plek out parts of 12(k) and say that those parts
that we wan$, we will use affidavits on, andvthe rest we won't.
It seems ta me that is one of the most illogieal things. Bule
12{b) was cerﬁaiﬂly a2 unlit., Ho differsntiation is made bstween
them. |

: PROFESSOR SUNDERLAND: 1This sentence we are talking
about s limited %o (6), and that 1s not a case that 1s sap-
vorted by your case from the Becond ﬂi}auit.

THE ACTING CHAIRMAN: Of eeurse; this (6) 1g not m;y%'
idea. This fé}_ia what we were driven %0 sg amasnuerses of*the
majority of the Committee, We were driven to (6) because the
majority in w@rk?ng out thelr rule, not I, thought it clear
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from the first five that affldavits were usable.

| 'SENATOR LOFIIN: Do you remember, Mr. Ghairman,
whoge language the particular clause we are discussing now is
in or who it came from?

MR, DODGE: Lines 37 to 4O%

THE ACTING CHAIRMAN: Can you tell that?

PROFESSOR MOORE: I think that wag Judge Donworth's.

SENATOR LOFYTIN: Judge Donwor th?

PROFESSOR MOORE: I belleve so.

M. LEMARN: With him.not<%eing here, 1% is & good
way o rémove it. I move we remove it%, delete it and the
aarrespcn&ing language in 49 to 51,

| PROFESSOR SUNDERLAND: I support it.

THE ACTING CHAIRMAN: Well, you have heard fthe motion.
4ny Turther discussion? If not, all those in favor will say
"aye'; those opposed, "no.*

MR, LEMANN: Better heold up %the hands.

o THE ACTING CHAIRMAN: Yes, I think so. All those in
favor hold up their hands. Five. 411 those opposed will hold
up théir hands. ‘fwo. |

. PROFESSOR CHERRY: I dia nethVQte._ I don't like it
either way. .

DEAN EQRE&&: I Gon't like this stuff myself.

THE ACTING CHATIRMAN: ﬁne not voting.

ﬁﬁﬁﬁ?&%ﬁ&@??lﬁ: Do I understand your objection is
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that 1%t doesn't go Far enough?

MR, Bﬁﬁ&ﬁﬁ‘ I move that seetion {(b) with that changse
be afflirmed.

THE ACTING CHAIRMAR: You mean section (¢)?

MR. LODGE: Seetion (b). There are oné or two other
changes. There was one other change on failure to Jein an
indlspensable party added, and the power to amend, cautionary
power., |

| HR. LEHMANN: It is a prohibition agsinst refusing
smendment, isn't 1t7 |

DEAN MORGAN: That is right, a regular code provision.

. MR, LEMANN: I am surprised that you have o put it
iﬁ, vut you say you do. .

DEAN HMORGAN: If yoﬁ don*t, it is discretionary with
the trial judge. )

MR,_LEﬂﬁﬁﬁt I mean I should think every trial Judge
woulkd permit it. Down my way they would.

 DEAN MORGAN: ALl of them won't.
MR, LEMANN: I second Me, bodge's motion that we
approve {(b) as amended today. | | |
| THE ACTING CHAIRMAN: 411 r;ght, are you ready for the
guestion? All_thosa in favor will say %aye'; opposed, "no."
The "ayes" ha#e_it.
| MR, DODGE: I make the same motion as to (o).
THE AGTING CHAIRMAN: It is moved that (¢) be approved




1370 Ontario Streel

The MASTER REPORTING COMPANY, [ne. 51 Madison Ave.

540 Mo, Michigan Ave.

 National Press Bidg.

Cieveland

Law Stenography ® Conventions ® General Repozting New York

Chicage

Washingion

177

#with deletions comparable to those voted in (b).
PROFESSOR BUNDERLAND: Supporied. _
THE ACTING CHALRMAN: Any dlscusaion? -If not, ail
those in favor will say "aye'; thoase opposged, "no.*
DEAN MORGAN: - No.
THE ACTING CHAIRMAN: Garmeﬂ._ .
7 MR, DODEE: The same motlon might as well be made
on {e}, (1), {g) ana (n). ‘
THE AGTING CHAIRMAN: There lsn't a change in (f),
1s there? Just (e}, (g), ana {(h)?7
UR. DODGE: Yes. .
DEAN MORGAN: Bob, you don't mean that . ©n (h) you
ééa’t want to approve that the 6bjection'of:failurevto:State a
1&@&1 defense méy be maée_by matien or at the trial on the
merits. You don't want Pfallure to state & claim to be a legal
defense to be made at the tial, :
MR, iﬁﬁ@ﬁﬁ: That 1s in %the present rale. Isn‘t
that in the present rule? !
_ DEAN MORGAN: I grant you that 1t is, but 1t is gamned
foolish, ._ .' | - -
MR, LEMANN: There has been nésuggastion to change
1%, has there? ' ' .‘ o
DEAN MORGAN: What do you say about 147 It is a mate
ter of sense. Failure to state é legal claim or defense at the

trial, X o _ \ S
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MR, DODGE: I don't see any sense in that.

DEAN MORGAN: There ign’t any sense fo that st all.

MR, LEMARN: Ie that a met;an for arrested Juﬁgméaﬁ?

DEAN MORGAN: You can't move for arrested judgment.
Certainly that is all 1% is. It is a common law mobtion for
arrested Judgment. Do you think there ls any sense in that?

MR. LEMANN: OFf eourse, I am colored by my own defec-

tive ex@ariaae@, but with us we can raige the polint that the

fellow has no cause of action on appeal.

DEAN MORGAN: Has, but this is states. Of course
you can ralse the fact that he has no cause of action at any
time, but not that'hg_hasn't stated 1t; That seems té ma.pﬁrQ
feetly absurd. | | )
| MR. LEMANN: It got by us hefore. Mr. Morgan pets
upset, but it got by his eagle eye. I don't ses how an infamous
thing like this got by. ( _

DEAR MORGAN: Surely 1t did, but, by George, that
ﬁaesn‘ﬁ“mean, because I havs bgen blind on one oceasion, that
I have to keep my eyes shutl,

o MB..QEKﬁHQ: I am disappointed in you, though.

THE ACTING GHAIRMAN: I think maybe we had better
take these ap one by one, because it seems that we have some
suggestions én'*th-em. We vata@.r (e}. Buppose we now tske up {(d).
I think {(d) should probably have the changes vobted because,

Jou see, woe added the indispensable party. In the light of
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what we have done, that would be a gmall change, buil one that
would be needed, I should think. |

HR. EEE«%HN: dhich is that?

THE ACTING CHAIRMAN: Section (4). That is substi-
tuting {7) for (6). |

DEAN MORGAN: You agreed on that. He moved that,

MR, DODGE: Yes. |

THE ACTING CHAIRHMAN: Then {(4) 1s aceepted?

ﬁﬁaﬁ HORGAN: Yes. _

Tﬁﬁ ACTIRG CHAIRMAN: I sm taking thege up separately
because we have some suggestlons. Now let's consider {e).
Hr. Hammond? L
| MR, HAMMOND: Mr. Tolmsn made a suggestion on this,
and I thought I ought to céll the Committes’s attentlon to it.
There is zn insertion in lines 65 and 665, and here 1s what Hr.
Tolman says: *I think the underacored words in these linss are
net only unneéessary hut are also too peremptory. I should
like to see them delated.* |

DEAN MORGAN: ‘That is in which one? (4)%

¥R, HAMMOHD: In (e).

JUDEGE IDOBIE: ‘Yand the moti&ﬁ.shallhnot he graniasd
unless the conditions hﬁPein-spaeifie& are éh@wﬁ to exiat.®

PROFESSOR SUNDERLAND: That is something you might
afid to every provision throughﬂﬁ% our rules.

MR. LEMANN: It seems to imply that the Judge will
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grant the motion without their being shown %o exist. If I were
a district Judge, I would not enjoy that imputation.

THE AGTING CHAIRMAN: OFf course that is what they
have been doing. I think this was Mr. Mitchellfs suggestion,

MR.. LEMANN: An admonition.

THE ACTING CHAIRMAN: That there should be an admoni -~
tion, too. ; - _

_PRGFES%H SUNDERLAND: On the ground that they are
mere likely to Tall %o follew this rule than they are most of
our rules where we don't put in any such thing?

THE ACTING CHAIRMAN: HNo. It was a-question of frying
to make i% clear., | |

| MR, LEMANN: It i3 clesr. This sounds like rapping
them on the knucekles.

DEAN MORGAN: "We mean what we say.”

HR. LEMANN: “We,don‘t meaﬁ what we say ordinarily,
but here we do,®

_ | JUDGE DOBIE: If one. ground for a motion 1s stated
and nothing else ig said, iFf that ground &ogsn't exist you
eartainiy can't grant it under this rule, I think‘there is

_samething in what somebody said, that if yeu'put it in here

and don't put 1€ in other places, 1t will imply, ®#ell, boys,

we mean it here, but maybe we aoa‘t in other instances.®

THE ACTING CHAIRMAN: What do you want to do?.
PROFESSOR SUNDERLAND: I move it be deleted.
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JLGE DOBIE: I second the motion,

THE ACTING CHALRMAN: 411 those in faver will say
"aye"; those opposed, "no.¥

DEAN HORGAN: Ho.

THE ACTING CHAIRMAN: I think it is passed Pfive to
Wo, as ususl.

SENATOR LOFTIN: Who was the second one?

THE ACTING CHAIRMAN: I was.

Mi. LEMANN: What thie Committee needs is a 1itile
new blocd and reconstitution. ,

THE ACTING CHALRMAN; or sourse, you had better not
press that teo far, It nlght %fall be %i&ﬁiﬁm‘ﬁﬁ.

Lo%t's see, what is the next suggestion?

BR, HAMEOND: %iz*. Chalrmen, I hagxpﬁn W note another
suggestion of ¥r., Tolman® £, back in (6). ~That is the "Motion
for Judgment on the ?‘13&&%@3,“ on page $ It seens t be a
mat tor of form. The sentence in lines 44 ang 49, the under-
agoread ﬁjmsg stayed in, aldn't 1t9

PROFEGS0OR SUNDERLAND: Yes.

HR, HAMMOND: He suggests that that should read:

- Fir ma dours finds that a party is entitled to Judpguent on

the plea&im;a, resgonable agxmrm.‘ity shal‘l be given for
anendment, befores entry of Judgment.

HR. DODGE: That is Just another wey of stating the
gane ﬁiing.f '
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‘M&. LEMANN:; A 14%%le DAt more exaet, perhaps, but
then you would have t& shange the:aarraapending 1aﬁguage in
36. o

¥R, HAMMOND: Yes.

THE ACTING CHAIRMAN: Has anybody any suggestloas or
any motlon? ' '

SENATOR LOFTIN: Section (e) has alresdy bsen
approved.,

MR, HAMMOND: It was my fallure to bring up H¥r.
Tolman's suggestion.

JUDGE DOBIE: . Do you think there iz any danger 1f we
we d'sa‘-‘t adopt the Major's suggestion? Ho court i3 geing to
grant summery Judgment 1f g pariy- asks leave to amend and
shows %o the court that he can eure the defect by amendmens,
ig hé? | _ | |

MR, HAMMOND: I didn't understand you.

Wﬁ%@ DOBIE: I say, no couri ie going %o gfantl
m:mméxm{ Judgment 1f one of the pariies applies for lsave %o
amend and L% 1s proper that he should b;ej 8% pérmi tted. |

. MR. DODGE: We have mlready provided thab the Court
muet give hinm the opportuni ty,," and this ig Jjust a changs of
languags, _ _ -

PROFESSOR SUNDERLAND: Different wording.

MR, DOPGE: After the underlined words in 60 to 62
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cf eourse we want to strike out the words Yor to prepare faF'
trisl." So many of the courts have read 1t out of the ?ulé,
anyway . Bﬁt,is.your change af 1anguage_neeeasary? bgea it
corrgel suffiaiantly aﬁ improve those words which have passed
the test now for so long? |
DEAN E&Rﬁﬁﬁ: We héve_fcught over thie a long $ime,
THE ACTING CHATRMAN: Yes, we have. 0f course, i

think the motion for more definite statement ocught %o go with

the bill of particulars, toe. I think they ought to be
consigned %o %the limbo of forgetten things.

DEAX MORGAW: I ?ated for that last $time, but 1%
aian't get by. ~ o
| ¥R, LEMARN: Thies is ane‘thing that.has_giv&n rise,
&8 you say iﬁ_your note, %o more ?;riatimn in the declgions
than almost any obher point in the rule, isn't 142

DEAN MORGAN: That is right, and that is why we
kept. 65. |

‘ER. pODEE: A good many of the courts read tho se out

of the rules. I came across that in my practice & few months

ago. | ‘ _
JUDGE DOBIE: What gave trouble Wwas trying %o make

faneiful distinctions between bills of partiéular and motlions

for more definlite statement, a lot of couris holding that a

bill of particulars wes only to prepare you for trial, whersas

a motion for more definite snd certaln statement was so that
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you could plesd. They dildn’'t know when to grant which and
why, SG yau-justipraétically clesned out the bill of particulars.
Isn't thet correct? | '

THE ACTING CHAIRMAN: Yes. OF eurse, the history of
thig 1s that some of us théught this wholé rule was uneegsentisl
and misleading, We were told, however, fto make definite
provigions limiting the use of the prowvision yhieh wag made
originally in soume éﬁaﬁements found in Moare's book, whien in
turn came from some Casesn, ang it was suggested that thoss be.
put ia. Those h&ve been pui 1n,.énd then they were voited for.

Here we are steadily losing ground, one by one. Halfl
of it has been voted out already. The second hall 1s now on
the spoet. ALl I ¢an say is ﬁhat-i do feel the CGommitiss i3 on
a little Pébraaﬁ toward speelsl pleadlng, and I think 1t 12 a
L;%tls too bad ih?ﬂ you rememher Judge Chesnut's genersgl views
of the effeet of the rules, and so on. I hate to see it going
this way.

MR, L?ﬁﬁﬂﬁ: Going whi&h WEY?

TPE HTIRG CHAIBMAN: Going toward speuiaT pleq&ing.
That i1z what z think ths amendments aré tanéima toward.

| MR. LEHMANH: What amendments go that way?

THE ACTING CHAIRMAN: I think what you are doing in
(b} =nd {¢) is a direct step that way. That hag been my maln
point, but we ﬁcn‘t nesed to go over that again. Now aren'st

you going to leave us a little, even in vague .and anbiguocusg
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their from granting the motions go Ireely as they dld..

MR. DODEE: Do you think this would do 117

DEAR HORGAN: I tioink 1t would help, and that is one
reagon k think you made 4 mlstakZe ln strlcing out that malier
in 6% ana 6b. |

#0R. DODGs: ALY right., Let it go, thea.

THE ACTING CHAIRMAH: You don't wanb to put botn
back in, then?

HH. DODGE: What is The idea of striking out "A

bill of particulars becones a part of the pleading"?

DEAK MORGAN; #e don't have any bill of particulars
now. |

PROFESHECR CHERRY: e don't have any at all.

B, LODGE: That lg the reason, is 1t7 That is
satlisfgetory io ame. Tﬂaﬁ I wmove that {e), with the words
struck out which we have just strieken out in lines 65 and 66,
be app#gved. |

" PROFESYOR SUNDERLAND: Whab is yowr mobion, Mr.
Doage?

HR. LODGE: Ihat (e) as it ls written here he
approvéd, subjeet to the amendment made by siPlking out in
lines 65 and 66 certain words. |

PROFL.330R BUNDEBRLAND: XYes.

IHE ACTING ﬁﬁ&iﬁﬁﬂﬁz-;ﬂnyfaisqussién? ALl those in

favor say “aye"; opposed, “neg."
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DEAN MORGAN: Note that I didn't discent on %his one,
Bharlie. |

THE ACGTING CHAIRMAN: The "ayes” have i, and 4% is
88 ordered., .

HR, LEﬁﬁﬂNﬁ Sectlon (f) stands as is; no changes
by anybody. |

THE AGTING CHAIRMAN: Next we come to (g). Thet was
Hr. Honbe Lemann's proposal. He was willing %o cut it down to
more or less one mobion.

HA, LEMANN: That is right.

THE ACTING CHAIRMAN: This has been approved. Does
anybody want to re-do it? '

| PAOFESSOR SUNDERLAND: I should like to raise a

polnt, which is a small point. It reads this way: "4 party
who makes & mobflon under this rule may join with it the olher
motwlons herein pravided'fér and vhen available to him.® That
is all righ%.- "If a party makes a motion under this rule and
4088 noé"inaiuﬁa therein® (in that one motion) ®all dgefenses
and objections then available te him which this rule permits'%a
be waiéeﬁ‘by motion, he shall not thergafter.ﬁake & motion®,
and so on.

That means if he makes az motlon, say, to strike
scandalous matfer or 1f he makes a motion to sirike or for a
more definite statement, and dﬁaén‘t include in thsat motion

these various grounds for dismissal, he waives thenm.
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DEAR HORGAN: That is right.
PROFEBIOR SUBDERLAND: Yhey don't belong in that
motien., ,
DEAN MORGAN: Of course he ought %o Jjoin them.
ME. LEMANE: He puts them in the answer, Mr.
Sunderland. He doesn't waive then.
PROFESSOR SUNBERLAND: I suggest that line 83 read:
"If a party makes a motion under this rule and does not include
therein or in some other motion made at the same time 211 of
the defenses and objections then available ....%
| MR. LEMARN: What advantage would there be in twe
shee ts of paper? _
| PROFESSCR SUNDERLAND: You can't make a motion to
dlemiss as a part of a motion fo, strike out scandalous matter.
They are different motions.
: BEA& MORGAN: You can move {a) te do t$his, and (b}
to de that, and {e) to do this and that.
© MR, LEMANN: If I were doing it under this rule, I
would first move %o dismiss the actioa because of fallure to
state a causge of actlion, and then I woul@ ga on, without in
any manner walving the foregoing, to make all~my others. I
don't see how i% would help to have twé sheets of paper.
Pﬁ@?ﬁs&ﬂﬁ SUNDERLAND: You have three motions; you
want te dlsmiss, you want to strike cut gcandalous matter, and

you want & more definite stateggnt. Do you have three motions
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or one motion with three parts?
MR, LEMANN: You would have to have only one motion,
and put them in the answer.’

PROFESSOR SUNDERLAND: If that is one motion, this is

all right, but I think they sre three motions. There is ons

paper, but wouldn't there be three different motions? You
move {1) to dismiss, (2) to-—-

R, LEMANN (Interposing): I would say that, techanle-
ally, under the terminology of these rules, 1% 1s one motion,
and.that one motion has in it--

DEAN HORGAN: Various grounds.

MR, LEMANN; eqéarieasrgrauads, varicus purposes and
ends desired. Under the terminology of thls Pule it would be
one motion. The maln difference made by this rule, as I uader~
stand 1%, is that before you had three bltes. You could have
one motion %o dismiss for lack ¢f jurisdletion.

&EEQE IOBIE: You could move to strike out acandalous
matﬁer;”ana astop theie, , _

MR. LEMANE: Then you could bring in.anﬁthar'magian,
ang then you had youwr answer. This was a concession %o the
speed of Jjustice by saying you ecould ﬁave only one motion,
but you ean put other things in yeur'énswer; | ‘

PROFESSOR SUSDERLAND: If that strikes the rest of
you a8 being all right, 1t is all right with me. It seems té

me that we have three different types of motion.
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JUDGE DOBIE: Say something like "at the szame time"
instead of "include therein'.

MR, LEMANN: Even if you were perfectly c¢lean and not
within the Jurisdiction, you would have %o add your objection
to scandalous mattér, you would have te add your objection to
fallure to state a casuse of action. All your abgeatiens'waula
have fo go in there, unless you wanted to save them for your
angwer,

PROFESSOR SUNDERLAND: What kind of motion would you
call 1¢7 | |

PROFESZ0R"MOORE: I suppose, Edson, that is technic-
ally right about 1ts meaning include therein or join therewith
ether motions stating zll defenses and obJjectlons, becaguse the
Tirst sentence talks abeout Joining with it “the other motions
hersin providsed for'®.

JEB@E.DQBiE: I% is reglly a duestion of time. You
gan't ﬂa.anythiﬂg'éifféreﬂt, whether there are one, twe, three,
or feur\payérs. Isn't that right, BEddie?

DEAN MORGAN: That is right. It is just a question
of English. |

JUDGE DOBIE: If you want to ilmprove the English and

‘make 1% perfectly olear at the same time. I suppose some

lawyers would prefer having two papers.
MR, LEMANT: I hadn't looked at the first sentsnce.
DEAN ﬁ?ﬁﬁﬁﬁ: That ls usually required, Monte.
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ME. LEMANN: We removed 6{c) when we were arguing

THE ACTING CHAIRMAN: What does who wan% to do, and
whieh ang why? How does 1% stana?

MR, LEMANN: You W%ﬁ%‘ta change the 1anguage;
Professor Sunderland.

PROFESSOR SUNDERLAND: I want $o lnsert something.
I think you ‘bad anm&&hiag‘drakﬁ,_ﬁidn’t you, Eddie?

DEAR MORGAN: No. I just sald "include therein or
Jein therewith other motions stating".

JUDGE DOBIE: I think hat is better, beeause.that
fite with the firet. Tha firsﬁ.ﬂée‘treats them as twe moiionas.
1t says, "4 party who makes a mokion under this rule may join
with 1t the other motions".

PEOFZSSOR SUNDERLAND: That is all right.

JUDGE DOBIE: HNow we 88Y, 1f he makes a motion, he
muel ”incluﬂa therein,” whiech would seem to indivcate there is.
one maﬁiaﬂ. :

¢ PROFESSOR SUNDERLAWD: That 1s all right.

MR, LEMARN: I would say leave it alone beoause 1%
is purely a stylistio ch&nge It hasn't hurt ahybody. If we
startvmakinﬂ stylistic ehanges, I think we could make s great
many. .

PROFESSOR SUNDERLAND: One sentence treats them gs

different motions; and'the-nexz treats them as the same motion.
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PROFESSOR CHERRY: If he wants to say this is g
motion or seyerallmctians, what difference does it make?

'TﬁE ACTING CHAIRMAN: Bajor Tolman, I gee,. has a
suggestion, too. He says that the words "and then available
to him* don't need to be repeated. He wants to leave then out
the firet time, and not the second.-

¥R, BﬁB&E& They are always available. All these
exist at the beginning, or not at all.

THE ACTING CHAIRMAN: Hot all of them. Some of them
may ¢ome in only on amendment, you know. That 18, suppose he
moves for a blll of particulars and then gets it. Then the
complaint ls amended. . Then he may have fuvrther--I shouldn't
séy "Bill of pé%tiaulars,” a motion for more definlte and pre-
clse statement, which is about the same thing. But, you see,
it eould cema~up-en-amandéd-pieading.

PROFESSOR SUNDERLAND: dJust to get a vote, may I make
8 mmtiag and see 1f anybody will second my mokion on that?

It is that 88 and €9 read:

| "If a party mekes a motion under this rule and doss
net inelude therein or in some other motion made at the sanme
time ali defenses ..,."

JUDGE DOBIE: I will second fhat. I think that makes
1t & 1ittle clearer. | .

| THE ACTING CHAIRMAN: A1l right. Any further discug-

sion?



1370 Ontario Street

The MASTER REPORTING COMPANY, iInc. 51 Madison Ave,

540 No. Michigan Ave,

National Press Bidg.

Cleveland

Law Stenography @ Conventions ® General Reporting New York

Chicago

‘Washingion

193

PROFESSOR CHERRY: I don't think that does 1%, be-
cauge the trouble is that the first sentence lg amended now,
Your first sentence treats it as separste motions. How your

sectond is golng to make 1t aslternative with him whether he

" makes 1% one or more, You have the same difficulty still.

JUDGE DOBIE: The second sentence starts out by
treating 1%t as one, and the first gentence treats it as two.
PROFESSOR CHERRY: fThat is right, and no harm has
come ef it. I don't see why any amendment is called for, but
if you are geoing to make én amendment, you had betier amend
the first sentence, Too, Decause you would still have a -
alfference between your first and ‘second sentences.
PROFESSOR SUNDERLAND: Where? I don't see it.
PROFESSOR CHERRY: Becaguse the first ssntence says
thgy are separate metlons. MNow your second one says they may
be one or they may be separate. Tﬁey are still different.
PROFESSOR SUNDERLAND: ‘e first one says thet you
may jﬂi§¥¥Wﬁ'mﬂtiaﬁﬁ. B}
_ PROFESSOR CHEREY: That you may Join with it the
other ﬁaﬁiana. That treate them ag aeparate;
 PROFESSOR SUNDERLAND: There ’.‘axre; three motions,
aren‘tithere? . | |
PROFESSOR GHERRY: Yes.
PROFESSOR SUNDERLAND: To aismiss, to strike, and o

make more definite and ecertain. If you use one, you may Join
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ancther one with 1%.
PROFESSOR CHERRY: All right, why not say that?

That is not what your present suggestion le. If you want %o

- say that, you eould say, *If & party makes a metlon under this

rule and does net Join with 1t all defenses ..,."

JUDCE DOBIE: This says "inelude therein®.

PROFESOOR SUNDERLAND: Thst won't apply %o a case
where he makés s motion to dismise on one ground anﬁ'dﬁasﬂ‘t
include the ground for t@a cther motien ln the same ocase. |

THE ACTING CHAIRMAN: Do you want to diseuss the mat-
ter sonme mare? ;t has been moved and seconded as you have
hesrd. Are you reaﬂy‘faﬁ 5 vole on Hr, Sunderisndfs addition
to line &9 of "or in some other motion made at the same time"
after the word "therein®? _ |
| PROFESS0R SUNDERLAND: ‘or in another motlen made
at the same time®.

. HH. DODGE: WhaV ig the idea of having two sheets of
paper? '

MB, LEMANN: We have & paper shor tage, tao;

THE ACTING CHAIRMAN: Shall we vote?

 PROFESSOR SUNDERLAN Dt Put 1t quickly:

THE AGTING CHAIRMAN: All those in faver of the motion
will say “a&eﬁ; those oppesed, "no.' In the opinion of the
Chair the "noes® heve 1t. The "noes® have 1t.. The motion is
logt, | J.
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I guess that tsakes esre of the Major's suggesiion
becguse the Major's suggestion was to strike out something
glready in. |

 Bhall we pasgs on %o {h)? As far as I can see, I
think Eddie is right; I don't believe that the defense of
failure to state a elalm is good, even if the rule says 1% ilse.
I mean, practieally, I don't believe 1t is, and 1% shouldn'® be.

¥R, LEHANE: Have we anywhere that the fellow who

has no clalm can be brought up at any time? That is what I

thought.
EEA% MORGAN: Proved.
| THE ACTING CHAIRMAN: That is what this was intended
to do. |

MR, LEMANE: That 1s what I thought 1% was.

THE ACTING CHAIRMAN: Bu% of course the word “gitate®
thére is a troublemaker. I don't think we ever thought it as
importsnt as 1% has become later,

MR, LEMANN: Ithasni"t made any trouble, has 1t?

THE ACTING CHAIRMAN: The place i1t has made trouble
1s in {Bb).

MR. LEMANN: But not here.

THE ACTING CHAIRMAN: I don't know that I know, but
1f 1t means all it meana in {b)=-of course, I never thought 1§ -
ald; I_thmughﬁ We wéra making 1% carry the whole weight of
historiesl maaniég in (b)--then 1t must earry that same welght
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~of higtoricsl meaning in (h}, and then it is clearly wrong in

{h. : ,
MR, DODEE: If we strike i% out, ne court will

decline to direct a verdict if ne claim is established merely

because there was no motion to dismiss.

DEAR ﬁﬁﬁ&éﬁ: Certainly nok.

MR, LEMARH: Why not substitute the word "prove" for
“atatet?

THE ACTIKG CHAIRMAN: That 1g the ldes.

DEAN MCRGAN: .Eold on. Wait a minute, you can’t do
that oh a motlon for Jjudgment on the pleadings. %.... may be
made by a later pleading, if one is permitted, or by motion
fér Jud gment on the pleadings". Then you coulé strike out
Yor at the trial on the‘merit$,“;énd let it go at that. "and
except (2) that, whenever 1% appesrs by suggestion of the
parties ....“‘

| PROFESUOR CHERRY: Striking it oul might suggest o
aomebaé#‘that we are Wrylng to say that something could have
been considered under the rule as written and that that can
no longer be done. 4 |

JUDGE DOBIE: Is there any verb, "eatablish" or some-
thing like that, that will get rid of that mess we are getting
in about *state"? o

MR, DODGE: - The point there is that 1f you don't

file a motion for fallure to state a cause of actlon, you can
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pnﬁ that in your answer.

DEAN MORGAN: I don't think you ought to be able
make it for s metién for Jjudgment on the pleadings, -anyhow.

ﬁRg‘EﬁB&Es You ought to be allowed to put it in your
anéwef. | | |

DEAN HORGAN: Yeg, that is i,

B, PODGE: That is all thet this says, "that the
géefense af_%aiinre %o giate 5 clalm upon which relief tan be
granted ..,. may .... be made by a later pleading®.

AN MORGAN: Yes. “ |

ME, LEMANE: *if_ene is permitted”. You have to heep
that. | |

DEAR ILE@R%“:‘%E\M Tnat is Pight.

HE, LEMAHN: You ﬁeﬁl&ﬁ‘ﬁ want te let it come in

after that, but I think you ought perhaps %o have somgvhere

that failure %o prove & cause of aetion can always be brought up.

- DEAN MORGAN: You can say, "or that a csuse of action
is not ??@veﬁ o that 1t has no claim upon which relief can be
graﬁ%@é”.

MR, LEMANNT 'may always be brought to the attention
of the sourt”? Or do you mean bo put it in under (2): ‘"when-
ever 1% appears by suggestion of the parties or otherwise that
the sourt lacke jurisdiction of the subject matier or that an
indispensable party is not Joined or that no elalim exiﬁts'upaﬁ

which relisf may be granted"?
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DEA MORGAN: Yesg.

MR, LEMANN: Entitling the party to relief.

DEAE MORGAN: That is the place to do 1%.

MR, LEMANN: Would that do 1%7

LEAN MORGAN: Yes. |

MR. LEMANW: How about that, Mr. Reporier? The sug-
gestion is that we omit in lines 100 and 101 the words "or at
the trial on the msriﬁsé, and that we ingert in line 103%:
for that no grounds exist entitling--*

DEAN MORGAN: “upon which Pelief®.

MR, LEMANN: *~-ypon which relief may be granted.

THE ACTING CHALRMAN: I guesa it does what you want -
it o do. OF course, in the aliernative (k) you will see we
did the other thing., We made it & Question of *orove® there,
and there is no motion for judgeent, anyhow. But that is
another story.

) ﬁEﬁﬁ.ﬁeﬂaﬁﬁ:'-Ymu see, this Bas Tto work inte ihe
pﬁraa&ng%%naz we have here, Charlie, |
| THE AOTLNG CHATRMAR: Yes, ths§ is true.

DEAR MORGAN: We wanlted 1o aﬁplishlju&gmenﬁ‘an the
pleadings; we wanted to abolish a lot of things. |

THE ACTING CHAIRMAN: I guess that is so.

HR, DODGE: But you wani leave, if pogslible, to put
in an angwer instead of a motlon to The effect that thers is

no aiaim.
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DEAN HMOBGAN: I think that is guite right.

THE ACTING CHAIRMAN: 411 right. Taen . Lemann,
I take 1%, moves, in subdivision éh},*line 100, to strike out
"or at the trial on the merits". |

| DEAN MORGAN: ‘“or b# motlion for Judgment on the
pleadings or at the trial on the meritsh.

THE ACTING GHAIRMAN: Is that included?

DEAN MORGAN: Yeg.

THE ACTINCG CHAIRMAN: PFine. o strike sut %er by
motion for judgment on the pleadings or at the trial on the
merite" in lines 100 and 101, and fo insert in line 183 after
the word " joined"--now will you give what you hag, Honte?

DEsN MORGAN: ‘Tor that no ground exists upon which
relief can be graasédﬂ.

THE AGTIK&-@H&Iéﬁﬁﬁi "or that no grounds exist upon
which relief can be granted'.

PROFESSCR MOCRE: You have to take oare of the
defense,‘taa.
‘ THE ACTING CHAIRMAR: Yes.

ME. LEMANN: I am just wondering about striking out
tﬁase ygrés'ab&ut motlen for Judgment on the pleadings, beéause
the remark makes me & little susplelous, snd Mr. Dodge yields
sueh ready acquiescence. That got by me. 'i am Jjust wonderling.

THE ACTING CHAIRMAN: I withdraw my jsy;

NE. &Eﬁﬁﬁﬁ: Suppose a man brings in an gnswer in
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which he sets up a defense that is no good; he doesn't state
any defense in hls answer. How are you going to get that,

then? We heve been using that for years now in Loulsisng.

~ Where a man comes in with an answer (whieh he has to make under

oath, with us), but on the face of 1t ihe defense that he siates
is ﬁ@ goed in law,-w&'have'foun& it very useful %o go in with
what we €all a motion fﬁr Judgment on the pleadings.

DEAN HORGAH: You could demur % the answer, couldn't
you? ' |

MR, LEM&HN:. Pemur to the&answer?

DEAN MORGAN: Surely. Why not?

HEH, Lﬁﬁaﬂﬁ:" We have never had & demurrer to plead-
ings or pleadings afier the answer, at we ﬁo‘pravide for
Judgment a&ﬁthe plea&ingg. Judpment on the pleadings is what
we had here, and I thought that was a useful thing to have.

JUDGE DOBIE: They used to demur to a gefense, didn't
they? .zf'I should bring sﬁit agalnst you in tart,_and you |
plegde@ iﬁfaney (which is no basgis of rellef from tort, of
c@uﬁse), I could demur to that in common law. _

MR. LEMANN: In common law-you eould,.but not in our
practice, but we have 1%, you see, by maving3fér Judgment on
the pleadings. -EQ-WeuWahtlt@iéliminate that?

MR, IODGEi No. We had that before:

MR. LEMANN: Where do we have it now?

?RGFESSéR SURDERLAND: There is a section on that.
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MR, LEMANN: Seoction {£)?

DEAN MORGAN: Yes.

MR. DODGE: Not section (£); section {c).

MR, LEMAEN: That lis rignt.- We don't need 1% there.

" Why laumgh? Why exult, Dean? < You have these peeple giving you

nothing, Just a sitone, and you thought it was bready

PROFBSSOR SUNDERLAND: Yow can renew your exulbatlen
now. _

DEAR HMORGSN: %by motion as hereinbefore prpvideﬂ?.
You have it here, |

MR, LEMANN: That is right.

DEAN MORGAN: If he Goesa't make a "motion as
hnereinbefore provided®, he has %o put 3% in hig answer.

THE ACTING CRATRMAN: '%t st111 stays that that comes
cut, I tTake it. |

MR. LEBARN: TYes.

Tﬁﬁ'gﬁﬁiﬁﬁwﬁﬁﬂﬁﬁﬁﬁﬁ: How going down to 103, I.think
Mir, lMoors bas a point. _

“ DEAN MORGAN: Yes, he has.

THE ACTING CHAIRMAN: You have sald, "or no ground
or claim or defense exista®, "

DEAN MORGAN: That is right.

THE AGTING CHAIRMAN: Will that cover 1t%

Eﬁﬁﬁ-ﬁﬁﬁﬁﬁﬁz That is ¥right; "or no ground or claim
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PROFESSOR MOORE: I think you ought to split it up

and have: “exdept (2) that the defense of fallure to prove a

elalm upon which relief can be granted, the defense of fallure

to Join an inéi&p&nsabla-party, and the defense of failure %o

| préve alegal defense to a—aléim may #lso be made at the trial
on the merits, and exeept (3} ..." ‘Then let {3) relate solely

t6 Jurisdietion with the wsual Serms there: ‘whenever 1t
appears by auggeétiaﬁ of the parties ...."

MR, LEMARN: X thinkﬁﬁr, Koorets suggestion is
better than the suggestion we had previeusly.

HR. DODEE: HNot striking out fron the answer, neces-
sarily, the allagatien~ﬁhaﬁ thare{is_ng ¢laim stated.

PROFESSOR MOORE: Ne. HNo. 1 states that.

HR, LEMANN: He is Just chamgingithe present (2) in
lines 101 to {3} anda puﬁting in'a new {2).

MR, BODGE: B8o that it reads how?

" PROFESSOR MOCRE: I am taking the language out of
our'altﬁfﬁative'ﬁh} at the bottom of page 1% ang the top of
page:. 15, which reads: _

*(2) that the defense of Fallure to prove a e¢laim
upon wﬁiah reliel can be granted, the defense of fallure to
Join an iadlspensable party, and the cbjleetion of failur& to
prove a legal defemse to a eiaim_may also Ba‘méﬁe at the trial
on the merits, and (3) that, whenever it appears by suggestion

of the parties or otherwise that the court lacks jurisdiction
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of the subject matfer, the court shall dismiss the actisn, !
MR, LEMANN: If in your (h) in the redraft on page
14, we took out the reference to summary Jud gmen te-

?H@FES&@R'%@@HE {Interposing): I am not propesing

, Qﬁr (h).

ﬁH; LEMARN: I am wondering whether 1%t might not be
better to 1ift 1% inte (k). I am Just wondering if you %ook
out your {1) on page 1l--

THE ACTING CHAIRMAN {Interposing): It would be just
the same,

MR, LEMANN: It would be Jjust the same.

THE’AGTE&&-GEQIR@A&; Either %take the one azs you
moved it or substitute the one in the alternative (n). I
think 1t comes to the same Shing. Doeen't 1t?

| ¥R, LEMANN: You have indispensable party. How é8id

we settle with Mr. Hoore aloub 1néia@en$able‘party before?

?HE_AGTIﬁﬁvGHAEHﬁéﬁr I am a 1i%tle sorry to see
them corie back in, but technically i%t is correct. I think we
prebﬁbly thought they weren't important enough, and we may even
have %heught it Game in under the defenss of fallure to state
a ¢lain, |

MR, LENMANN: I wouldn't think that in the ordinary
use of languagé, would you? .1 think we should have said some-
thing about it, 1 wonder hQW'iﬁ got by everybody.

THE ACTING CHAIRMAN: I wouldn't know. I am a little
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sorry to see indispensable parties coming back into the law.
MR.‘LEﬁﬁﬁK: You ean‘t get along without then:
DEAN MORGAN: HNot if they are indlspensable,
"If ne ground of defense exigts, you will have %o

give judgment accordiagly,” or something of that sort is the

way to have 1t end.

THE ACTING CHAIRMAN: Moore suggested s quite longer
one, that in place of the (2) of the pregent (k) you take
(2) ang (3) from the slternative (h) on 1% and 15,

HR. LEMANN: I think that will do 1%, don't you?
If it ie in the alternative, it must be O.K,

DEAN MORGAN: -Probably something is to be gald for
that, Honte. | |

THE ACTING CHAIRMAN: Of course, the only thing is,
Honte suggested it. Well, Moore suggested it originally.

MR, LEMANN: That takes the polson out of it,

¥R, Bﬁﬁﬁ@z He leaves oul of that reference to the

fallure to state & legal defense. This ie Y"prove,® ien't 1%,

and not "state"?

PROFESSOR WOORE: Your (1) staye in.

MR, LEMARN: de want %o get away-frém “gtate," don't
we? It gets away from thet trouble that we have with "state"
in the rule ag it now appesrs, J

¥R, DODGE: - That 1sg ail right. _

THE’&G?ﬁEG;Gﬁéiﬁﬁéﬂ;' The motion, as I now understand




1370 Ontario Strest

The MASTER REPORTING COMPANY, Ine. 51 Madison Ave.

540 Mo, Michigaﬁ Ave.

National Press Bldg,

Law Stenography ® Conventions ® General Reporiing

Clevetand

Mew York

Chicago

Washington -

205

1%, would take the existing (h) down to the worg *permitted”
in line 100, and thersafter would take the alternative rule‘-
beginning at (2) and going mi through 1t.

DEAN MORGAM: What line?

THE AGTING CHAIRMAN: Take the alternative rule
begianing at line 57 on page 14, to the end.

- Ie that now agreeable? Are You ready bo vote? ALl
those in faver will say "aye"; these opposed, '“na.*" frhe *gyest
have 1%, and it is so voted..

That covers every thing execept the alternative rule,
and I don't know that you want %o sit down and go over that,
do you? Eddie, I will ssy that I think your suggestlons are
fine. . |

JUDGE DOBIE: Doesn't what we have done practically
take cars of the alternative rule?

THE ACTING CHAIRMAN: Take care of it? You mean 1t
mgkes it mﬁm_a;--immrtant-thaa; ever.,.

~ PHOFESSOR SUNDERLAND: My theory is: the worse the
alternative rule is, the better, -

 THE ACTING CHAIRMAN: The alternative rule is now
the only hope of the white man and :r‘r_aaw poople. (Laughter)
But does anybody want to discuas it or s_.e;y .aﬁy%hing more?

DEAN Hi)ﬁ&&ﬂ I sald enough last time, Charlie.

THE AGTING CHAIRMAN: Then we will consider that we
have now f‘ini.ahed;;ﬁg;;e 12 and the two drafts.. |
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MR, DODGE: They will be put up &e a Commlttee rule

and a rule Tavored by some members,

MR, LEMANH: The majority of the Committes.

THE AGTING CHAIRMAN: I suppose so.

MR, LEMABN: I am-a little troubled that we have
such a small group here and that we vote five to six votes,
but I Jjust wondered if thére was any feasibiec #ey to get the
reaction of the absentees on some of these changes. Wr. Dodge
8ays, not without hearing the discussion. I think he is
right, because 1t is very diffieunlt to get an intelligent
reaction without hearing the debate.

VSEAE'MQEQAE: It certalaly is. There is ne question

about 1t.

. MR. LEMANN: I guess gé_Just.canfﬁ.help i%.

THE ACTING CHAIRMAMN: I,&an;t know on thats. I
thought they heard & very intelligent discussion before, and
they reached a result whlch has.ﬁ#w baen-avarﬁurﬁad.

MR. LEMANN: They ha?e forgotten 11t.

THE ACTING CHAIRMAN: I guess that élways happens.

JUDGE ﬁGBIE:* I we had a hundred meetings, every
time we came back there would be z g?éét many suggestions of
changes, =nd a number of them would be made. There 1s no doubt
atout that.

¥R, DGB&Et I don't Eﬁinh we have made any real

changes 1la the substance of what we voted before.
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HR, LERsNN: Have you made any changes 1n your
opinions? ' ' |

JUDGE LoBIE: 'samatxmés we Go, and scumetimeg we
d@n*t; Every judge sees every opinion, whether he signs 1% or
not. He makes suggesblons, and then the ju&gﬁ who wrote tne
cpinion glves his rea&tiéns to 3it. 1If tuere is any Peally
sericus objection, we have anchbhser esnferenae anc vobe en-it.

¥R, LEMANN: You change your own vote, though, don't
you?

THE ACGTING CHAIRMAN: The only thing this reminds me
of is a story of thres fellows who escaped from an insane
éeyluﬁ;l Tne threﬁ'wege in a well together, wilth one on Top
ﬁﬁé the others nanging from him éel@w. He said, "Hang on, boys,
witile I splt on my hands." I think that 1s really what Hr.
Dodge is doing. #& are spliting on our hands.
| Let me say thls, which I was going te bring up before.
I have s 1eﬁtér from Judge Nonworih, whieh has been handed %o
mea., |
"Honorable dilliam [, Mltchell
“Baarlﬁhai?man Mitohell:

"in spite of my best endeavors o grrange for
aﬁténéanaa at the aeeting af'the ﬁammittea beglaning April 3,
I fiaénthat it.isrimpeasible for me bto make the connmectlon in
thege strenuous times, |

- "I authorize the slgning of my name %o the report
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which is to be made to the Court at this time." Thst is
really very nlce. _

“I regret exeseﬁiné&y'that_l shall not be able o
coeperate'with the members of the Committee at this session.
Both as & mabtter of publiec duty and for_the pleasure that

these méetings bring, I should be present if cireumstances at

" all permitted. -

"Yith kind regards,
' ﬁfours very truly,
“&eofge T. Donwarth,®
S0 I am afraid we are not going to have Judge
Ponworth with ua. |

@ mief regess ...
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