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(This matter convened at 10:03 a.m.)

JUDGE NIEMEYER: All right, I am going to

call this hearing to order. This is the first of
three’hearings that we have scheduled on proposed
changes to Civil Rule 23.

We have at the podium here members of the
Civil Rules Advisory Committee and our reporter. I
think we are all adequately labeled with our signs.

And we of course are here interested‘to
hear from you. And we will perhaps ask you some
gquestions.

But we have a lot of people scheduled to
testify. And I can say we are very interested in
hearing your views on this. 1

Qur plan is to ﬁave a hearing here; a
hearing inlDallasp‘and a hearing .in San Francisco.
And we are'then going to collect the comments - we
have some written comments -- and the testimony, and
evaluate the comments and react to it at a meeting
that is now scheduled for April, 1997.

As all of you know, the Supreme Céurt has
tgken two cases in this class action area; -one from
the state of Alabama, so that case will have to be
reaching the constitutional gquestion. There was an

issue there as to whether opt-out rights were
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foreclosed.  And I suspect the Supreme Court is going
to addresé whether that violates due process.

And the other case that they have taken is
the Georgine case, whiéh'has classes éf persons who
have been injured and futures classes. And it is not
altogether élear what they will decide, but it is in
the same area that we have our proposed rules.

So, what we may do, subject to the will of
the committee, is to consider all these matters in
April. But we may have to wait to hear what the
Supreme Court has to say before we take any final
action.

We have a long list, and one of our -
problems will be to hear all of you and to hear the
substance of what you are saying.‘ And so I would hope
that you have organized your thoughts in a manner that
you can get your point across within 10 minutes. That
will be the time that I propose to allow.
| And I wili also try to enlist you £o
support or to adopt the comments of someone else who
has already ﬁade thé point, because if we have heard
the same point five or six times, it probably doesn’t
help to hear the point again, but it’would help to
hear whether you are supporting that particular

point.
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The other thing is that I may try to do a
little bit of grouping; that is, to have several of:
you'whé ﬁay be on the same side of an issue or making .
the same point come forward and talk on that. .And I
will see how that goes. You’will have to be able to
identify where you are on a particular point\iﬁ order
to assist us in that regard.

We have a morning session scheduled from 10
uhtil 1. We will probably break for a recess
mid-morning and run this a little bit like a
courtroom: And ;hen we’ll have an afternoon session
from 2:15 to 5:30, and likgwise have a mid-afternoon
session.

We have several handouts at the table. We
have the proposed ruleg, the notice, we have lists of
people who have signed up. And I circulated this
mofning a little memorandum which characterizes the
changes, only for the purpose of‘puttiﬁg a handle on
them for our discussiom.

I have listed them as five changes:

The first being a modification to the
23 (b) (3) factors, and there are really three
substantive changes under there, so you have 1 A, 1 B,
1 C; |

The second change 1is the chénge-that

My
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proposes special ereatment of settlement classes.
That is the addition of (b) (4);

The third change is the change on
elimiﬁating restrictions on the timing of class action
determinations. We have made a small 1anguage'change,
but what that does is, it giQes the District Court the
flexibility to decide class actions whenever
practicable;

The fourth/change is the imposition of a
hearing requirement whenever a court dismisses or
settles a class action; and

The fifth is the addition of 23(f), which
provides for interlocutory appeal, somewhat parallel
to 1292(b), but not entirely.

So what we’1l1l do'ie, without any further
adieu, unless any member of the committee here has any
further comments, I propose to just -- we propose to
be listeners and try to understand your points.

And we don’t have any partlcular order.
There is a list around, but that list is only the list
of the comments in the order in Wthh they came, so it
does not determlne the order in which you will speak.

Why don’t we start maybe with an academic
commenter, and then maybe we’ll move over to a

plaintiff’s bar commenter, and then a defendant’s bar

a
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" commenter. You may not want to identify yourself as H

~ such, but why don’t I start on those three categories

and get anybody else who wants to come up to the table
during those comments, and we canygroup them and maybe -
it gives a little more flexibility on’the time. And

if we can do that.

So maybe I can call on -- is Mr. Professor
Resnik or Professor Koniak here?

PROFESSOR KONIAK: I'm Susan Koniak, Your
Honor.

JUDGE NIEMEYER: Would you like to come
forward then and be a leadoff batter? <You know, every
game‘has to have a starter.,

PROFESSOR KONIAK: My pleasure.

JUDGE NIEMEYER: Well, good.

I don’t know if any of you have read Miss
Koniak's comments or wants to join up here at the
table, but why don’t we bégin with her and give her
ten minutes and go from there.

PROFESSOR KONIAK: Thank you for having
this hearing. I come here to urge this committée to
reject (b) (4) of the settlement class provision, and
(b) (3) (F) . o ;

Although my written comments, this time

around -- I have commented before -- concentrate on
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PROFESSOR SUSAN KONTAK

(b) (4), I would like to also devote my time here to

commenting on the settlement class rule. I know that:
others have spent. -- will spend some more time on
(b) (3) (f) -- although, if you have questions on either

of those provisions, I would be happy to answér them.
I think (b) (4) should be rejected. And I
think instead, the committee should amend the rule to

provide that courts be prohibited from certifying for

‘settlement purposes any class action that could not be

certified for trial.

Further, I think that for those settlement
classes-in which there is no contest over whether the
certification is appropriate, in other words the
defendant and plaintiff agree not to fight because
they want to settle the case - what T call in my
written comments a benign settlement class - the rule
should be amended to make sure that a clearer showing
that the adequacy of representation is present and
that thé settlement is fair should be shown before the
Court approves any settlement in which there is no
contest ovef the certification requirements, which are
put in élace, after all, to protect the absent class.

I also urge the committee to adopt other
provisions which I note in my testimony that would

protect absent class members and help prevent
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PROFESSOR SUSAN KONIAK
10
collusive settlements.

The problem with the proposed rule is that
instead of addressing the problems whiéh I~see as
widespread in the system now of corruption and abuse,
collusive settlements, it invitesrand‘opens up a new
avenue for such abuse while doing very little to
protect the absent class members.

In my testimony, I spent some time taiking

about my competence to be here, because 1 understand

—_ and the Chair has just described there being three .

categories, and my being an academic, which somé
academics actually might take issue with --

JUDGE NIEMEYER: There actually may bé more
categories. I just was going to start with those
threé. M

PROFESSOR KONIAK: So I don’'t want to
review my competence to be here today, except to say
two things, which is: |

' My experience and my comments are informed
not by acédemic musings, but by my experience 'in this
area of what is going on up there;

And second, that I think it is important,
as I noted to the committee, to consider the interests
of all witnesses. And one advantage that academics

have that the other witnesses don’t, is by and large

- = -
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PROFESSOR SUSAN' KONIAK
11
we do not have the financial interests at stake that
other witnésses do in seeing a proposed rule go
forward.

And we all know, since there is some
controversy over what. actually are the facts of what
is going on out there, that this éommittee needs to
consider the motiveg of tbe witnesses whose speak here
today.

Okay. Befdre«you decide whether to
prohibit, to license or restrict what has been called
a settlement class, it is important to define what is
a settlement class, which this rulée doesn’t do.

I say in my testimony' there is two
plausible definitions for a settlement class. One is
a class that cannot possibly be certified for trial,
let’s take Castano, the tobacco litigation. And we
have the Fifth Circuit’s opinion that says, this class

can’t be tried in this fashion, and then we have a

“settlement. So two days later they come in -- and

this happened in the Rhone-Poulenc case, I believe.
The Seventh Circuit said you couldn’t certify it for
trial, but then they went back and settled.

That is one form of settlement class;
something that we knéw could not be tried.

The second kind of settlement class, which
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PROEESSOR SUSAN4KONIAK
12

I call -- ahd T call the first kind malignant. I call
it malignant because I believe that it is an
invitation to widespread abuse because all of the
leverage in such a situation is with the defendants
because the plaintiff’s lawyer whp is put in the
position of knowing they can only settle a class and
could not possibly bring it to trial, means that if
théy get up and walk away from that table, they. are
left with only their inventory of cases, 100 cases,
1,900 cases, but not the whole class.

And so, they are undef enormous pressure to
accept whatever deal the defendant offers them; a
global settlement, that will bring them counsel fees,
pérticularly since they know the next plaintiffs’
1éwyers to sit down at that table can make the same
bad deal and maybe they losge. their inventory too, but
they certainly lose any future business.

So that is why I call it the malignant
‘form, whiéh is, again, a class that cannot possibly be
certified for trial, something that this committee
should prohibit.

The other kind of settlement clasg is the
kind that I believe the Second Circuit‘and'Fifth
Circuit meant to license in Weinberger and In Re Beef

Industry. That kind of settlement class, which I call
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PROFESSOR SUSAN KONIAK
13

benign - in the sense of a benign tumoxr, by the way,
not in the sense of a benign wonderful tHing; in other
words, something that can be treated and is a
necessary -~ you know, it is kind of in this situation
a necessary evil. That kind of settlement class is
one in which the.class actions are filed or is
anticipated by the defendant, and instead of fighting
for rational réasons of not wanting to spend money,
over class certification, they sit down and arrive at
at some point some settlement with the plaintiffs; and
it is brought to a court. And’the class looks like a
plausible class under (b) (3). But a Judge can’t make
a final determination, a definitive determination,
that such a class could be tried, because there is no
adversary process. And as we all know, an adversary
process is the way in which we are sure that when
judges make a decision, that the decision they are
making’is one which we could have some confidence in.

So in this benign form you have a judgment
with a class that looks like a class; it looks 1?ke,
well, these people, lumping them together makes some
sense; that goeg through the (b) (3) things, and the?
say, well, without argument, without hearing the
reasons why it shouldn’t be a. class, it certainly

looks like one.
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PROFESSOR SUSAN KONIAK
14

But I am not sure that if this settlement
fell apart, that I would, if I heard argument, feel
the same wéy, or decide it ﬁhe same way -- feelings
Being unimportant -- decide the same way.

- Now, I don’'t see how that can be avoided
without prohibiting settlement, which one can never
do. So I see that as something that is a sensible
thing for the courts to license, and what was being
licensed in In Re Beef Industry and Weinﬁerger.

But that @s a<fundamentélly'different
animal because it doesn’t leave the plaintiffs with no
leverage in negotiation, it doesn’t allow them to
settle things that they couldn’t possibly try.

And as the courts gaid in Weinberger,
clearly, that that too hés a great potential for abuse
because they would just be getting together, lumping
people together who don’f belong together, selling out
class members; there is no check, there is no fight
going on, so it would be just too friendly for a
class, this deal. So extra precautions, have to be
taken to make sure abuse doesn’t occur there.

And, by the way, extra precaﬁtions need to
be taken even in cases that are litigated that look
like they are going to fall, because abuse is possible

in any settlement, which is what 23 (e) ocbviously was
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PROFESSOR "SUSAN KONIAK
15

' intended to try and prevent but needs to be beefed up;

and no refeérence to Beef Industry here.

Now, so 1 don’t think that collusion is a
function, or abuse is a function of the malignant’
settlement class. I think it existé and it needs this
committee’s attention. |

However, what I do think is thaﬁ allowing
classes to be seFtled when, as one might put it, when
-— Tf it couldn’t possibly be tried, if one were to

think about it, it is not a class. It is not a class

‘that makes sense in the sense of being some group of

people that whose claims belong together and who have

at least the same interest common enough for them to

be -- with enough protection in place;

You are not interrupting me, so --

JUDGE CARROLL: Let me ask you a question,
Professor Koniék. The part of your comments that
trouble me are your comments that seem to overlook a
very important class of cases, which is, in states
where there is no efﬁective consumer regulatory
agency, often the consumer regulatory agency is a
class'action involving state law fraud. Generally,
those kinds of‘cases, if they were taken to trial,
cannot be certified because of the éroblems of

reliance.
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PROFESSOR SUSAN KONIAK
16

They can be settled, though, and consumers
get benefit that they would not‘otherwise get if you
allow a‘settlement class; which séems‘to me a good
argument in favor of settlement classes.

How wéuld you propose or do you not see
that as a particular --

PROFESSOR KONIAK: T reject the premise
that those things could not be certifiable —; the
reliance question.

If‘we have a question -- If we have a class
-- One is, the rule itself now provides, and courts

have acknowledged, there are parts of a class that do

+have common-enough interest, even if not all of the

issues could be tried in a group.

And if the class had common-enough
interests, but reliance wasn’t one of the interestg,
they would say, well, is there liability, you krow.
assuming some level of reliance.

Now, that can be certified as a litigation
class, which I believe it could be —‘there is other
issues .common to the class that could be certified -
then I believe that a settlement that then doesn’t
give a common resolution to reliance, but instead has
enough subgrouping or categories where reliance is

shqwn in this way, could be something that would be
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" acceptable and would not fit into the category of one

that could not be litigated.

MR. SCHREIBER: Professor, I am curious

about your use of the terms corruption, abuse and

collusive. ©Now, you are not a procedural specialist,

Syou are an ethicist, is that right?

PROFESSOR KONIAK: That’s right. With a
degree --.

MR. SCHREIBER: Yes, I know your
background.

In fact, you have never participated in thé
bringing of a class action, but you now appear as an
expert on the ethical aspects, isn’t that correct?

PROFESSOR KONIAK: I have on two occasions,
as my testimony has said, that’s right.

MR. SCHREIBER: Okay. Well, ig it your

‘testimony that all settlement classes that you have

seen are corrupt, abusive, and collusive?

PROFESSOR KONIAK: My testimony is that all
of the evidence that has come to me, which I describe
where it hag come from, and all the conversations that
T have had with people, say that lawyers understand
and are more than willing to take advantage of the
opportunities for corruption,'for selling out a class,

for abusing the system, for making money at someone

J
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else’s expense, in all kinds of class actions; that
that incentive is there, and that it is wuch more
possible to do in this context than in any other.

MR. SCHREIBER: That is not what I asked

“you. I am asking you, on all the settlement classes

that have taken place --

PROFESSOR KONIAK: The answer is né.

MR. SCHREIBER: So it isn’t a guestion that
we shouldn’t have éettlement classes; it is a question
of how we should have them.

PROFESSOR KONIAK: No, number 2 does not
followf Your second proposition does not follow, from
your first. |

It does not have to be shown, and I think
it would be an outrageous standard for this committee
to adopt, that every single settlement class is
abusive or corrupt before this committee décides not
to license them.

If it has enough potential to be corrupt
and collusive, that should be enough for this
committee --

MR. SCHREIBER: What are the .standards --

PROFESSOR KONIAK: . -- to prohibit it,
rather than having anyone have to show that every

single one is no good.
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MR. SCHREIBER: What are the standards you
recommend to this committee for the Court to determine
whether thére/is corruption, whether there is abuse,
or whether there is collusiveness? Tell us the
standards.

PROFESSOR KONIAK: I tﬁink that it is very
easy to hide that from a Judge. And I think that that
is why most of my sugéestions -- One thing you do is,
you cut off an area that everyone can understand is
just ripe for that thing, or you don’t allow that,
because it is hard to tell in an individual case
whether it has gone on. So instéad, you cut off areas
that are very subject to abuse, 1iké what I call the
malignant settlement classes.

The second thing you do is, you build in
procedural safeguards.

- MR. SCHREIBER: What are the procedural
safeguards?

| PROFESSOR KONIAK: And I list the
procedural safeguards in there, including the one that-
my colleague John Leubsdorf will put forward, that
there be an advocate appointed when there is a certain
monetary 1evel rgached in any class action settlement,
whether it is a benign settlement class --

JUDGE NIEMEYER: Is that a change you would
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suggest to 23 (e) then?
PROFESSOR KONIAK: That would be a change
to 23(e), that notice be improved; that it -- that a

brief in the analogous situation is from the Anders

‘brief, that the brief has to include disclosures to

the Court of any material adverse facts.

Now, I can tell you from personal
experience that the kind of adverse facts that are not
told to a court are that comﬁarable settlements are
being made in inventory cases that are one huﬁdred

times better than the deal I am presenting to you.

‘That is an adverse fact. That doesn’t mean the Court

“has to reject it. But if you require lawyers to tell

that, it would answer some of the questions that Mr.

“Schreiber just raised.

JUDGE NIEMEYER: I guess the thrust of what
you are saying, without carrying it too far, the
thrust of what you are saying, as I understand it, is
that the adversary system can work between parties to
negotiate a settlement, but your concern is about the
absent class members who are not at the table, is that

PROFESSOR KONIAK: They are not at the
table, ‘and --

JUDGE NIEMEYER: And whether there is
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enough éafeguards to protect those people from the
settlement ﬁrocess.

PROFESSOR KONIAK: That is my concern.

My second concern ig with the integrity of
the judicial system, which I fhink is being
compromised by allowing deals - things to be settled
where there is no checks in place for making -- no
subclasses are reguired. All of 'the justifications
which would -- if you permit me my last point I would
like to make, which is, I talk in my testimony about
if we accept ﬁhat at least --.as I think this
committee has to, I must say, unless you want to give
me a better argument -- that this is an area ripe for
abuse -- ones that can’t be tried but can be settled
-- if we écéept it as ripe for abuse, which doesn’t
mean everyone is abusive, then you say, what
justification is there. for changing this rule?

And I heard one question on the
justification. But even if those weren’t allowed, let
me just say I am noﬁ sure it outweighs the damage that
could be done. .But the justifications offered by this
committee are three:

One, choice of law, you know, would be more

' easy to deal with. Well, those laws are important.

They are state, laws. We don't want to plunge over
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those differences so quickly. 1It’'sg important .that

people with different stateg -- that pass these laws,

they think they have legislatures to do this. So'I am

not sure that justification works.

Subclassing are there to protect class
members so thelr rights aren’t traded off agalnst
other class membersg’ rights. So the idea that
subclasses would not be available is not a good
justification; and

Third, this large-scale comprehensive
solution thing is a very nebulous kind of vague notion
about what courts should be doing; what large-scale
problems that_shouldn{t be subjedt -- that aren’t
subject to adversary litigation.

) I think that fefers to the futures class,
which is what Georgine is about, which we all
understand have serious -- all of the probleﬁs
magnified for absent class membérs being vulnerable '
are magnified 10 times, at least, by the presence of
these futufeﬂclasses in which there is no way to give
effective notice to the class, ‘they don’t know their
rights are being adjudicated, they wake up one day,

you know, 10 years later, and they find out that some

f

- lawyer settled their claim and they are dying and they

can’t go to court and they didn’t even know what
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happened,«*‘

I think my time is up. So --

MR. FOX: Can I ask one question, Mr.
Chairman?

JUDGE - NIEMEYER: Yes.

MR. FOX: 1In one -sentence, how wpuld a rule
word the difference between malignant and benign.
classes, or would i recognizg it when I see it?

PROFESSOR KONIAK: No. The class has to be
-- the Judge has to believe that the class meets,
absolutely meets the requirements of (b) (3). And if a
Judge doesn’t --

But, if there is no adversary process on

"that, then we call it a tentative determination; just

like the words In Re Beef Iﬁdustry. If it doesn’t,
you can’t settle it. It has to meet --

MR. FOX: You mean, he has a firm
conviction that it would, but he is not absolutely
élear; but there may be some in which he has firm
conviction that it wouldn’t, and that --

PROFESSOR KONIAK: That’s why -- and the
examples are like Castano, how could you have a firm
conviction it would be settleable. And you know that
there are circuits that you can tr? it. .And anything

that looks like that then, you know is something that
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can’'t be tried and, therefore, you can’t settle it --
have a settlement.

JUDGE NIEMEYER: Thank you, Miss Koniak.

All right, whyydon’t we move on to someone
who is willing to identify himself with the plaintiffs
bar.

Do you want to come forward? And Mr.
Weiss, do you want to come forward?

Anybody else here? Yes, sir.

MR. BERGER: Max Berger.

JUDGE NIEMEYER: Mr. Berger.

You are, sir?

MR. BLACK: I am Allen Black, of the firm
of Fine, Kaplaﬁ and Black, in Philadelphia.

JUDGE NIEMEYER: Okay. And why don’t we
have -- Mr. Berger, why don’t you come forward ;o the
table. And we’ll see if we can’t get some of these
comments lodged togeEher.‘ Maybe you all don’t have
the same interest, but why don’'t we start with you,
Mr. Black.

MR. BLACK: Thank you.

I am best known as a plaintiff’s gide class
action lawyer, although my firm and I do from time to‘
time’represent defendants. In fact, we are

representing defendants in a class action antitrust
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case in-the Eastern District‘of New York right\now.
So we somewhat work both sides of the/street, but we
are justifiably known as plaintiff-side lawyers
primarily.

I have submitted written testimony and I
would like to direct my remarks this morning to three
of the new proposals: The new (b) (3) (A), the new
(b) (3) (F), and the new 23(f) on inﬁerlocutory appeals,
just briefly at the end.

I think it would be a mistake to adopt
(b) (3) (&) and (b) (3) (F). Both of them I think have
undesirable and perhaps unintended. and unforeseen
consequences, 'and I think that the objectives sought
to be achieved’by those proposals could be achieved in
other wayg that don’t bring with them the undesirable
baggage that I see in the current proposals.

- As’I understand it, 23(b) (3) now rests on
two, at least two, complementary rationales.  One is
to aggregate medium- and large-size claims -- claims
regardless of size, really -- to achieve efficiencies
and avoid duplicative litigation, where you litigate
the game facts over and over again,‘you know, in many
different courts;

And secondly, to allow the aggregation of

small claims that otherwise could not practicably be
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asserted at all.

New {(A) and new (F), it seems to me,
undermine both of these rationales wi£hout explicitly
saying either in the rule or the notes, that ghat is
what is intended.

Let .me look at that in the context of a
practical example. And I would likekto talk about the
Corrugated Container antitrust case, which is one in
whiéh\I and others tried to a jury, and ultimately
resulted in a 500 million-dollar-plus reéovery, on-
behalf of a class of tens of thousands of members, in

which some of the largest class members, companies

like Procter & Gamble, and so forth, got checks in

excess of 10 million dollars in that class action, and

some of the smallest class members got checks for
maybe 25 or $50.

- Now, Corrugated is a case that as far as I
know is regarded by élmost everybody, .except maybe the
defendants/in that case, as a paradigm of how cléss
actions ought to work.

Tens of thousands of claims were litigated
in one jury trial, the class members received
substantial recoveries, and the whole thing was
processed in, I guess, about four yearé, or something

like that.
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But let’s see how that case would fair
under new (A) or new (F). What should a court do with
that class before it was certified if it had new (A)
and new (F)?

Would new (A) require the court to deny
certification in Corrugated because there\were a large
number of really big claims in there? That would be a
really horrible result for everybody concerned. It
would be a horrible result for the people with big
claims, it would be a horrible result -- really a
horrible result for people with small claims, and it
would be a horrible result for the judicial system
because some number of the people with big claims
would bring their own individual suits, they would be
forced to.

Or would (A) require the Court to cut out
of the class people with claims more than, I don’t
know, 100 thousand dollars.

JUDGE NIEMEYER: Let me ask you this. The
rule, the (b) (3) rﬁle, already has in it the notion
that the class action ought to be superior. And the
change to (A) I suspect is intended to be some kind of
agpect of that going to the practicaiity of a class
action, and the other change, which was in --

In which section was that?
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)

JUDGE LEVI: (F).

JUDGE NIEMEYER: -- goes to cost
considerations or the economic efficiencies of doing
something like that.

Aren’t they already factors that the Court
can consider under existing rules?

| MR. BLACK: The Court can, bﬁt I --and I
think that in extreme cases the courts do. You look
at cases like, you know, hotel telephone overcharges,
and you look at the evidence compiled for this
committee by the empirical study, and the empirical
conclusiong are that they found no evidence of classes
being certified and cases going forward where there.
were trivial\claims[ based on trivial claims. Those
cases either get dismissed or thrown out on summary.
judgment or the class is not certified.

But I think that adopting these two
proposals would point the courts in the wrong
direction and point the courts toward giving too much
emphasis toward those factors.

I suggest that the second possibility,
getting back to the Corrugated case, of having the
Court exclude evérybody with claims over a certain
amount, is again a bad option, because many of those

large claimants would prefer to litigate as a member
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of a class, and to avoid the possibility of
retaliation from a defendant who might cut off their
supplies if they are sued by somebody in an individual
case, and to avoid the costs and burdens of individual:
litigation. And it is a bad option from the point of
view of the judicial system because, again, it
encourages multiplication of claims.

On the other hand --

JUDGE. NIEMEYER: I was just going to .say,
you just have a couple of minutes. I was interested
also in hearing your comments on change 5, which-is
the interlocutory appeal. So I don’t want you to
forego that if you --

MR. BLACK: Okay, I won't. I wasn’'t aware
that you were strictly enforcing the 10-minute rule.

JUDGE NIEMEYER: We are not, but we have a
courtroom full, and what I intend to do is to hear
from Mr. Weiss and Mr. Berger too, and I assume they
are on the factors question.

I think we understand your point on that,
unless you have something further to add to that.

MR. BLACK: Let me just say that (F) !
suffers from the same problems.

In terms of practical considerations, one

of the big problems, it seems to me, with both (&) and




10

11

12~

13

14

15

16

17

18

19

20

21

22

23

24

25

ALLEN D. BLACK, ESQ.
30

/

(F), is that they are both built on the assumption
that the Court can characterize the size of the claims
in the class with one number. And that is just
contrary to the fact. Most classes have small claims,
medium-size claims, and big clgims. The use of an
average is an easy way out, but I will suggest it is a
cop-out, because it really doesn’t logicaliy address
the problems that these proposals seek to address, and
it is unfair to the class members.

Why should my four-thousand-dollar claim be
precluded from class treatment because I happen to be
in a class where t%e average of other people’s claims
is one hundred thousand dollars, or the average of
other people’s claims is $50°? My claim is still four
thousand dollars. It ought to be eliéﬁble for class
prosecution.

- .There are procedural problems as well.
Both of these proposals require the Court in some way

or another to look at class certification time at the

amount of relief that individual class members might

'get sometime. And that is going to require, I hope, a

hearing. I hope that is not done just on the Court’s
sort of wvisceral feeling about how big the claims are
going to be.

What are the issues going to be in that
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‘hearing? The issues are going to be damages and to

some extent liability because often you can’t figure
out even ballpark damages without knowing liability.

If you have a hearing, you are going. to
have to have discévery. Apd you are going to have to
-- These proceedings are going tp get very
compliéated and expensive, much more so than they are
now.

The discovery aspect is a real Pandora's -
Box, let me suggest, particularly with (F). (F) says
that the Court is to. determine what are the costs and
burdens of the class litigation.~‘That entails looking .
into the cost of defense, I respectfully suggest. It
has to. .So I as a plaintiff’s lawyer am going to go
in and ask the defendants what are you paying your
lawyers, and for whaté

and what if .the defendant has decided to

‘adopt a scorched-earth defense? Is the Court simply

to accept that and say, "Well, okay, that’s fine,

that’s your choice, I can’t dictate to you how you are

going to defend your case. Let’s just wait and . figure

_out how much that’s going to cost"?

Or should the Court allow-the plaintiff to

explore in discovery and then present evidence about

S

whether there wouldn’t be more economical ways to
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defend the case. "Why are you hiring 15 experts? Why
should that go into the balance against my class
claims? One expert would do."

I don’t think we need to get into that. I
don’t think we want to get into it, I don’t think we
need to get into it.

It brings me to the main point of my
remarks about (A) and (F). I think that neither one
of them is really ﬁecessary.

(A), as I understand it, my sense is that
(A) is intended primarily to address the mass tort
class actions, and two risks in those cases. One isg

the risk that large claims will -- large claimants

‘will somehow get swept into a class against their

will.

I suggest that the logical way and the best
way to deal with that is to make sure that the
claimants are well informed about their rights to opt
out;v Then they can make up their own minds if they
have a large claim whether they want to stay in the
class and litigate as a class member, or opt out and
litigate on their own, or opt out and not litigate at
all.

But they should be allowed to make their

own decisions on that rather than have a Court make

—

P e L e o Bt

T R B Pk Pty 2t Pttt A iy £ s ot T i

B A AR s L N g




T R o e

et S amnc i e S B VO

gt

1o

et e et ™ e e

10

11

12
13
14
15
16
17
18
19
20
21
22
23
24

25

ALLEN D. BLACK, ESQ.

33
those decisions for them in the absence of knowing
their concerns or desires.

JUDGE LEVI: What about in an area of law
that ié developing and maturity is a consideration?
Why shouldn’t the ability of the individual class
members to pursue the litigation separately also be a
consideration? It is just a consideration.

\MR. BLACK: Well, in that area maybe it
should be. And I think maybe it already is under
current (A).

To the extent that the concern is
ektinguishing future claims, the Supreme Court may

answer that for us and simply say it is not allowed.

Or, if the Supreme Court doesn’t take that route, I

would'suggest that the rule address that concern
directly rather than -- and simply say you can’t
include in a class/action claims that haven’t arisen
yet, or something like that, rather than bringing in
(A) with all the discovery and other difficulties.

’JUDGE NIEMEYER: All right, do you have
anything onk5 you want to add? I want to sort of
bring this to a head. You have two people behind you,
and I let you go over already.

MR: BLACK: Yes, I do want to say something

about the proposed intermediate appeal provision,
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interlocutory appeal provision.

I come at that more -- my concern £here is
rooted more in the concern for the law as an
institution than in terms of the>practical
considerations I have been addreésinglon these other

issues. And that is this:

Under our current regime, under the current

‘rule, the law on class certification comes by and

large from the District Courts, and it comes as a

result of the District Court’s exposure to all sorts

of class cases; every class that seeks to be certifiea
comes before the Districthourt; and our body of law
grows out of that wide range ofvexperience.

If 23(f) is adopted, I think it is likely
that the Courts of Appeals will take only the wmost
egregious cases on both ends of the spectrum. And
what we will get in the medium—to—long range is a body
of 'law that' is based upon the egregious cases an@ not
upon any of the wide middle.

JUDGE NIEMEYER: Well, if you eliminate the
egregious caseé, you may have a pretty ‘good body of
law.

MR. BLACK: But your appellafe law is going
to be all based on that.

JUDGE LEVI: They are starting to do that
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S anyway .

MR. BLACK: And one practical consideration
ie that I think you will find that' every class
certification decision one way or the other will
result in an épplication for an appeal.

JUDGE NIEMEYER: Okay.

JUDGE LEVI: Aren’t they doing it anyway --

MR. BLACK: Yes.

JUDGE LEVI: -- now, in the egregioﬁs cases?

MR. BLACK: I think they are handling it
well that way.

JUDGE NIEMEYER: Well, they are stretqhing

the mandamus writ, aren’t they, sometimes?
)

MR. BLACK: Sometimes, but not terribly.
Not abusively.

Thank you.

JUDGE NIEMEYER: Thank you, Mr. Black.

Mr. Weiss, do you have anything to add or
do you have other points to make?

MR. WEISS: Yes, Your Honor.

I want to bring my perspective based upon
30 years of experience in actual praqtice of class
action litigation.

I heard a professor stand here a few

minutes ago criticizing on a widespread basis, in a
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rather emotional fashion, the way people practice law
in our country in class action jurisprudence. and T
must say‘th§tfhe; gonplusipps‘are‘not,consistent with
my experience:»jAnq I' have not an inconsiderable
amount of experience.

As a lot of you know, I have been involved
in hundreds of cases. Indeed, when some of you were
in private practice, you. were involved with me in some
of those'cases;

My consistent experience has been that
lawyers who practice in this field practice
diligently, ethically, at arms lengths against their
adversary.\ These are hard-fought cases. Judges
typically provide a great deal of oversight with
respect to these cases; especially in the last 10
years, judges have become very comfortable with their
role as people who provide oversight. -

Rule 25 has now been in existence for 30
years and it has worked. It has worked very.
effectively, and for a variety of reasons; because it
serves all the interests.

And let’s just analyze it for a minute,
because where I am going to is, settlement classes
should be something that you should consider very

seriously because that’s what we do. That’s the way .
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these cases are resolved,_Qverwhelmingly. And I am
going to show you, I hope, why it has worked.

From the defendant’s perspective, I‘know
pProfessor Coffee thinks that defendants only use class
action as a se;tlement device because they can get out
cheaper.

But that is not necessar;ly true. From a
lot of defense perspective, it provides certainty, or

at least better predictability, with respect to their

'problems far sooner than any other vehicle pro%ides

for that. They may even be willing to pay a premium
to get that certainty and that early resolution.

It is an easier vehicle to provide the
uniformity in treatment of class members, and very
frequently defendants want to do that.

| As an example, in my life insurance
policyholder cases, which I now have in many courfs, I
have just settled with New York Life with 3. and-a-half
million policyholders, Phoenix Home Life with 650,000
and now Prudential which is going before the Court
with 10.7 million policyholders. There is a reai

interest in those companies resolving those disputes

_fairly and equitably because they have their custaomer

base involved on the other side of those cases, and

they have real corporate CONCerns about it and. they




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MELVYN I. WEISS, ESQ.
38
also have regulators breathing down their necks.

It also accelerates the resolution of their
problems.

So the mere fact that they are settling a
class action isn’t.nécessarily driven by cost
consideration.

From the plaintiff’s perspective, when you
settle a settlement class, you are putting the class
member at the optimum benefit point in the litigation
in terms of providing the class members with
information and options.

At that point in the litigation, they have
the right to opt out so they can make a clear choice
do I want to stay in or not. ‘And in making that
choice on an assessment of the merits that is being
presented to them, together with a history of the
litigation, with the recommendationg/of attorneys --

JUDGE CARROLL: Mr. Weiss, some of the
commenters have suggested fhat that opt-out provision
is really some sort of illusory right because nobody
can afford to opt out in a meaningful way.

Would you address that particular issue?

MR. WEISS: Well, that seems to me to
really pose a very interesting aépect to the argument,

because if it is true, then what is their option? If

“
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they have no otler option to get a remedy, then you
are saying give them no remedy. And that seems to me
to be the inherent inconsistency in the argument.
They don’t have a real opportunity to pursue an
independent remedy. SO, therefore, we shouldn’t give
them any remedy.

Now, I think that the way to handie that is
because -- is with the Court observing his or her
fidelity to his or he? obligation under the rule. And
that is to make a determination(as\to fairness. Aﬁd
that fairness determination is going to be based upon
the Judge’s overall -- to borrow from a corporate
phrase -- the entire fairness of the situation; which

will include how vigorous the lawyers were in pursuing

JUDGE SCIRICA: It has been suggested that
an advocate should be appointed in order to ensure
this.

MR. WEISS: I think that is a disaster
waiting to happen. I think it is going to create
notﬁing but witch hunts.

I have seen{advoéates appointed’and in
action. And I think what you are going to do is, you
are going to subject e&ery one of these cases to

another whole series of procedural experiences that
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none of us are going to enjoy. it is goihg to be
costly, it’s going to be nitpicking. I mean, once you
hire an advocate, the advocate has to advocateL

And therelis another very interesting
aspect to it. Does the advocate have to make every
argument? What is the advocate'’'s fiduciary
responsibility in that situation? Can the advocate
ugse a business judgment approach, can they use a
sensibility approach?

I mean, I have seen advocaﬁes sit there and
say, "I can't deal with you because my job is to
follow the Court’s injunction that I raise all the
arguments on behalf of my client, and my client is the
clasg member. "

"Well, Mr. Advocate, I represented that
class for the last umpty-ump period, whether it be
months or years, also, and I know a lot about the”
problems that this class has, or that the individual
claims have. And contrary to Professor Koniak, I
think the lawyer’s job is to take a case and make the
best casge out of it that you can.

And even weaker cases are deserving of good
advocacy by the plaintiff’s lawyer.

" Now, you can’t always be totally candid

about your problems in a case. So, the Judge is there
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to provide the overall supervision with respect to
whether or not lawyers are indeed being observant to
their responsibilities, officers of the court.

We are officers of the court. We have to
stand before courts day in and day out and we have to
make them satisfied‘that we know what we are doing
ethically and honorably.

JUDGE NIEMEYER: Do you have any problems
with the proposed changes, change 2, w@}ch is the
class action; change 4, which is the hearing
requirement? Or I gather that you are basically
speaking in support of both of those?

MR. WEISS: I assume that we are going to
have a hearing every time I want to drop a class

action. That has always been the way I practice. I

have to satisfy the Court that -- unless, unless there
is no compensation going to either the -- to anybody,

to the plaintiff or to the lawyér, as a result of the
resolution.

There are times when we go before a court
and we say, look, Your Honor, we just want to drop
this case without’prejudice, nobody is going to 5e
hurt; I'm not gétting a dime, my client’s not getting
a dime, why go through all the expense under those

circumstances of having a hearing.
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But under any other circumstance, I think
there should be a showing as to why a case should be
dropped.

As far as I am concerned, the jﬁrisprudence
is very clear. Once I file a lawsuit denominated a
class action, I have a fiduciary responsibility and
the Court hag certain'obligations.

We cannot do things just the way we want to
do it. The statute of limitation is tolling during
that period of time. |

There are‘a lot of implicationé from filing
a class action.

So, that’s the way I conduct myself.

JUDGE NIEMEYER: Okay.

Why don’t we hear from Mr. -- your --

JUDGE SCIRICA: Could I ask Mr. Weiss what
his opinion is on the interlocutory appeal?

MR. WEISS: I am against it. You may know
that I argued Coopefs & Lybrand versus Livesay before
the Supreme Court. There was a time when we used the
death knell doctrine concept to pursue interlocutofy
appeals on the grounds that without a claés action it
was the effective death knell of the case. So we fit
under the final judgment definition.

'The Supreme Court made it very clear that
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they didn’t like those kinds of ihterlocutory
appeals. |

In listeningﬁto Mr. Black, I agree with
what he is saying. He and I\and his partner, Arthur
Kaplan, were the plaintiffsf attorneys in Blackie v
Barrack, which was a great class action decision in
the Ninth Circuit. And my observation over the years
is that when bad cases come along, somehow the courts
find ways to handle them, even if they have to stretch
mandamus rules a little bit to do it. They somehow
are able to weed out the bad cases and get\rid of
them. And now we have more and more Professor Koniaks
around coming in and objecting. These cases are being
scrutinized -- J /

JUDGE LEVI: Could I ask you -- ExXcuse me.

- about this malignant class that was talked about

eaflier, since you have handled so many of these
cases. Can you speak to this point about the economic
pressures on a class action lawyer in a case where the
lawyer suspects that the class will not be certified,
and so -- You heard her testimony this morning.

MR. WEISS: Yes. I can’t deny that there
are times when those factors weigh in the
determinatigq of lawyers to do things; on both sides.

That is why we have Rule 23. That'’s why lawyers can’'t
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just dfoﬁ”cases;ﬂse£tle cases, take payoffs. The?
have to go through a process. They have to send out
notice, they have to make people aware of what-they
are doiqg, and\they are subject to objections, to a
héaring, to a Judge’s scrutiny, to a coﬁrt awardiﬁé
fees. It is a fish bowl litigation like no other in
our society.

Now, if those things exist, they exist
throughout litigation from time to time. There is
nothing you can do about that. So why trash a rule
that has worked efficiently and effectively to resolve
pfoblems fof the Court, for defendants and plaintiffs,
and class members, because there may be some of those
concerns? Just be more aggressive as Judges in the
oversight --

JUDGE NIEMEYER: All right, I’'m going to

have to move on here, I think, if we are going to give

N

everybody an opportunity.

Why don’t we hear fromsMr. Berger.

And if you can, if you are willing to adopt
any of these other comments and shortcut that way,
thathould be appreciated.

MR. BERGER: Good morning, Your Honor.

Thank you for allowing me the opportunity to speak

here today.
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. Because of the time constraints, I have
Written/out my comments, but feel free to interrupt if
you would like to.

Unlike Mr. Weiss, I don’t know most of you,
so by way of introduction, I am a senior partner in a
17-lawyer firm in New York that'specializes in the
prosecution of securities fraud, consumer
discrimination,}and antitrust class action litigation.

My firm directly and through our
predecessor firm has specializéd in this type of
litigation for the past 25 years.

We were leadfcounselp along with Mr. Weiss,
in the celebrated Washington Public Power Supply
System litigation, the largest securities fraud class
%ction, settlément‘for class action in history. T
currently represent thelAfrican—American emplbyees of
Texaco iﬁ the discrimination class action that is
undoubtedly known by now to most of you.

I respectfully refer the committee to my
written submission dated November 7, but I will
briefly. address two of the propoéed rule changes which
cause me concern, and that is (b) (3) (F) and 23(f).

JUDGE CARROLL: Mr. Berger, let me ask you
a question on (b) (3) (F).

I picked‘up USA Today recently and saw been
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there has been a nationwide class certified against, I
think itris Lean Cuisine, for people who bought Lean
Cuisine. Lean Cuisine admits, as part of the.
settlement, that some things that were advertisged as
lot fat were not in fact low fat. And the settlement
allows you to get a coupon to have so much money off
your\next Lean Cuisine purchase.

What’s wrong with a federal court deciding
that given its limited judicial resourées that it
should not certify a class like that because the
recovery to the individual claimant is so small?

MR. BERGER: Well, I am not familiar with
the Lean Cuisine case. But there are certainly
circumstances where courts would be justifiable ip not
certifying classes because they consider them to not
have'meritorious'claims.

- But if --

JUDGE CARROLL: Well, let'’s assume that'’s
true, that Lean Cuisine has in fact defrauded us by
saying that some of their foods were low fat when they
were not?

MR. BERGER: Well, if there is a -- I will
give you an example af a similaf type of situation and
then I will leave it for you all to judge whether you

think these claims ought to be represented in a class
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1

action or not.

But it is my overriding philosophy that
anyone who has a cognizable claim which they are
unable to prosecute individually, but otherwise meet
the requirements of class action status, ought to be
able to do so, because the alternatives are just
simply unacceptéble.

And the alternatives are that somebody
could commit frauds on multitudes of people in small
amounts and leave them without any recourse. |

And the example -- Let me give you what is
a timely example in response to that. My‘firm has
just concluded a consumer class action against America
On Line. The charges in that case werxe relatively
straightforward. America On Line engaged in the
uﬁdisclosed practices -- these are charges -- in the
undisclosed practice of adding 15 seconds to every
subscriber session and then proceeding to round up the
total session time to the nearest minute. Thus, a
subscriber was actually on line for a minute and 46
seconds, he or she would actually be charged for 3
minutes.

Moreover, the on-line and end-of-gession
clocks that appeared on the computer screen did not\

reflect the additional time that was charged. It was
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only the minute and‘46 seconds that éppeared on the
computer screen, not the 3 minutes that they were -
charged for.

Plaintiffs believe, and I ask you to
assume, that the evidence of nondisclosure was
overwhelming.

Damages were quite small on an individual
basis, averaging about 3 dollars per class member .

JUDGE LEVI: I don’t think that is a good
example because the class members are identified and
the cost of rebating to them might be very simple.

We are looking at something where the césts
of the mailing might exceed the(cost of the
1recoupment.

MR. BERGER: Well, I don’t think -- I mean,
I don’t think the rule is that limited. . I think that
the rule that is being proposed is where the recovery
to the individual class members is outweighed by the
costs.associated with the litigation.

Certainly in this particular case, there
would be -- there were 6 million class members.

Damages were -- the aggregate damages were roughly

around 15 million dollars, but the average damages per - -

class member were approximately 3 dollars.

So, should the class -- should the
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subscribers be allowed to be represented by someone
like our firm in a class action subject to judicial
intervention and supervision to recover for them if
the Court finds after a trial that they were entitled
to a recovery, or should they be alléwed to keep what
we would consider to be their ill-gotten gains? I
respectfully éubmit -~

PROFESSOR ROWE: Could the problem that you
see with 23 (f) be solved by keeping some form ofu
23 (f), but changing its language such as to refer not
to damages to individual class members, but to
aggregate damages, or as Mr. Black has suggested in
his testimony of changing it to read whether the
claims of the individual class members is trivial.
That might take care of Lean Cuisine.

MR. BERGER: Well, the problem you have
with aggregate damages now is, if you take a look at
-- if you just change the words from "probable
individual damages" to "aggregate aamagés," what vyou
have is the Court having to do essentially an
extensive investigation into the merits of case at the
earliest stages of the litigation when class
determination issue is really made.

So, there will be disputes as to what

constitutes damages in the case, what constitutes
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aggregate damages. Defendants always contend that the
damages are nonexistent, plaintiffs contend that they
are high. We’ll have depositions, we’ll have
discovery, we’ll motion practice, all at'the beginning
of the case. And before due process  is done, the
Court is going to- have to make a determination with
regard to that issue in order to determine whether to
certify a class.

What is certainly better, but in my view
unnecessary under the circumstances, is to change the
proposed rule to read, “aggrégate claimed damages," or
something like that.

In other words, I think that it’s been a
long-standing practice that courts don’t look into the
merits of the litigation when deciding at the early
stages of the litigation clasgss action determination.
So -- and rely upon the pleadings in the case,
good-faith pleadings in the case, in order to makg
that determination.

I suggest thé/same would be true, or should
be true with regard to this rule, if it was going to
be adopted. I ‘am suggesting it is not necessary. But
certainly there ought not to be a minitrial on the
meritsg with/regafd to damages in the case early on in

the litigation. And I think by just adding the word
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aggregate, that would happen.

JUDGE NIEMEYER: All right. Now, I gather
your comments on 5, that is the 23(f), are the same as
the other two gentlemen, or do 'you have anything new
té add? .

MR. BERGER: Well, the only thing I\would
like to say, if I may, Your Honor, because I think it
ig importaﬁt to point out it has not been pointed out
before, and while I strongly belie&e this rule is
unnecessary -- let me just give you an example of how
we perceive it would work and make a suggestion to you
as to how certainly if you were going tQ‘recommend
this rule it would be improved.

Many class actions are securities fraud
class actions. And under the .recently adopted Private
Securities Litigation Reform Act, which was adopted in
December of 1995, most securities class actions will
not be able to pfoceed on the merits as a practical
matter for at least 6 to 9 months. That’s it. ‘That's
virtually a given.

In many cases -- in‘mdst cases it will be
much longer than thét becausg they are at mandatory
discovery stage relating to ﬁotions to dismiss.

Class motions are often decided after

motionsg to dismiss, and if stays always -- already .
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always requested by defendants -- if stays are
routinely granted pending appeals, the litigation will
be stale before it even gets under way.

We could be looking at a year, two years
before you even get an opportunity to serve discovery
in the case. |

So courts should;at least be urged not to
grant stays or appeals except under extraordinary
circumstances. And if you are going to propose this
rule, I .would strongly suggest that the rule not just
say that stays do not have to be granted -- I don't
have the precise words in front of me, excﬁse me --
but that stays should only be granted under
extraordinary circumstances, and appeals should only
be granted under extraordinary circumstances.
Otherwise, sure as night follows day, there is not a
elass action that will ever be filed where a class is
certified which will not be followed by an appeal:

| JUDGE NIEMEYER: All right. Thank you.

All right, why don’t we identify some
people who are willing to stand up and say they are
speaking from the other side of the V sign; the
defendant’s bar. Do we have énybody hgre who wants to
testify on this list on that?

Yes, sir. If you will identify yourself.
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MR. GLICKSTEIN: Sure. My name is Stéven
Glickstein.

JUDGE NIEMEYER: All right.

And --

MS. MATHER: Barbara Mather.

JUDGE NIEMEYER: All right, Mr. Glickstein.

MR. GLICKSTEIN: Thank you.

By way of background, I practice in the
private liability field. I was counsel of recoxd in
In Re American Medical Systems, where the United
States Court of Appeals for the Sixth Circuit granted
a writ of mandamus to reverse the class certification
in a purported class action involving penile
prosthesis.

FI was also involved in three other class

actions involving the same product where class

»certification was denied at the District Court level;

Represent Shileyrin connection‘with the
Shiley heart wvalve litigation where we initially were
successful in defeating clasé\certificatiOn for
litigation purposes in the Northern District of
California.

Subsequently, when a second class action
was brought against the combany in the Southern,

District of Ohio, we consented to a settlement and
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reached a settlement class.

My partner, David Kiingsberg, who
cosubmitted the testimony with me, was cocounsel with
me in all these cases. In addition, he has
sighificant class action antitrust experience from the
defense side; and the comments, the written comments‘

concerning antitrust issues, are his, not mine. \I

- don’t have the antitrust experience.

I would like to address first the issue of
interlocutory appeal. From my perspective this is
potentially the most significant change in the class
action rules.

It is important from the plaintiff’s

perspective, because as a practical matter, very

frequently if class certification is denied, the
plaintiff may or will abandon the litigation, and so
the class certification decision evades appellate
review. |

From the defendant’s perspecfive, with
which I am concerned; as e practical matter if class -
certification is granted, the defendant is faced‘with
potentially hundreds of millions, sometimes tens of
millions;\hundreds of millions, eometimes billions of
dollare, of exposure; perhaps it becomes a "I bet your

company" case. If not, it is at a minimum, "I bet
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your product-line" case.

Very few companies can responsibly make the

decision to go to trial in those sort of
circumstances. And so again, the practical effect
here is to coerce.a settlement, not based on the
merits of the case, but simply based on the
possibility,. no matter however remote, of liability
times billions of dollars of damages has to result in
a settlement.

And so, once again, that class -
certificatidn decision evades appellate review.

MR. SCHREIBER: Mr. Glickstein, the point
you make about bet your company,.bet your product, is
it your view, however, that every class action, when
it is certified, should go up on appeal if it doesn’t
deal with a beﬁnyour client, bet your pfoduct?

- There are about 900 to 1200 class actions.
"Bet your company" comes up maybe 3 or.4 times a
year, or even less. Are you proposing to this
committee that they go forward with the appeal on all
class actions, or on the sort of disaster class
actions?

MR. GLICKSTEIN: We are not urging a change
in the rule that goes beyond what your committee is

proposing, so that it would be akin to an




10

11

12 .

13

14

15

16

17
18
19
20
21

22

23"

24

25

STEVEN GLiCKSTEIN,gESQ.

56
interlocutory appeal from a Preliminary Injunction .

where*yéu*haVe automatic appellate jurisdiction.
(MR;1SCHREIBER:~/Yeah. But if your argument :
is it is ingppropriate to have a "bet your company,"
that only holds true in a de minimis number of cases.
Why shoulthheVCOmmittee permit every case to. go up?

MR. GLICKSTEIN: The committee is not

.. permitting every case to go up. What the committee

has in essence done is establish the procedure which
ig akin to certiorari review. by the Court of Appeals"
over a-District Court decision.

The District Court can look at -the -- for

- lack of a better term -- petition for review, in. the

opposition and determine whether there are

‘appeal-worthy issues in the case.

" MR. SCHREIBER: You mean the appellate

court can.

MR. GLICKSTEIN: The appellate court.

MR. SCHREIBER: ©Oh, I'm sorry..

MR. GLICKSTEIN: And if there are, this
Court has provided a vehicle-to”review those issues,

And I was going to get to the third
important reason why we need a vehicle for appellate
review, and that is, because in most cases, the

plaintiff, .if they lose class certification, doesn’t
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stick around for an appeal; or if the defendant, if
they lose, class certification doesn’t go through-
trial and therefore there is no appeal.

There is in many situations a paucity of
appellate decisiong. ' ‘And this paucity of appellate’
decisions results in a ‘situation where there is not
adequate guidance to the District Court judges in
terms of”ﬁheAstandards and guidelines that ought'to be
applied class actions in particular types of cases.

' JUDGE SCIRICA: But as«a*praétical'matter,
isn’t it the case that the District Court Judge knows
that Unlesé it really is an egrégfous situation, the
Court of Appeals is not likely to take this matter up
on.mandamus, and so that’s the end of the issué until
you get a final order?

MR. GLICKSTEIN: That is precisely my point
why you need the rule.

JUDGE SCIRICA: I understand that.  But if
the "bet your company" cases are feélly a small
fraction, could not ‘the problem be “handled with a’
change in”tHe‘éommentary that encourages the use: of-
mandamus in the egregious case?

MR. GLICKSTEIN: It certainly is’a lot
cleaner‘;o do' it through the‘Vehicle of appeal.

Mandamus has attached to it a.lot of baggage,
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oft—repgated‘error, cgpable of:repetition, etc., etc.,
etc. |

And to ,take Qurycase,]an@ we, were
successful in get;ing‘a writ of mandamus to reverse a
class certification, that was an egregious
certification both on the merits and because of
procedural improprieties at the District Court level.
And the Sixth Circuit addressed both oflthose.

| I am not‘sure that the Sixth Circuit would
have taken the case on mandamus absent the procedural
propfieties in the court below.

It could have. We are only -- we are
dealing necessarily with speculation here. But
certainly it was the proéedural errors that gave us a
greéter hook in the mandamus situation to obtain
appellate review. - . .
- There is no reason if the mandamus petition
is going to come anyway, there is no reason why we
shouldn’t establish a more normal vehicle for
appellate review of these cases. It is akin ;o
certiorari. You are giving the Court of Appeals, like
the U.S. Supreme Court, in essence,‘unbridled
discretion»——

‘JUDGE,SCIRICA: Let me ask you the questipn

in a different way. Does not this change benefit the
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defendant much more than the plaintiff? . And if that
is the case, is the rule really neutral?
MR. GLICKSTEIN: I don’t see why it does.
I think -- my own view is that the Distriect Courts in
gene;al can use more guidance from’Courts of Appeals-
in what situations is class certification proper, in
what situations is class certification not proper.

" If a class is proper, and the Court of:

. Appeals is willing to gay that a clags is proper in an

appropriate situation, that is to- the .benefit of the
plaiﬁtiff. If a class is not proper, then it.is: to
the benefit of the -defendant. The appeal is really
neutral, except if you are going to posit that Courts
of Appeals will be less likely to find classes
appropriate than would DiStriét,Courts. And in that .

case, if it is defendant oriented, it is appropriately

proper because the Court of Appeals is espousing a

rule of law that says in a certain situation class
certification is not appropriate. -

JUDGE SCIRICA: We are not--necessarily
locking for new business.

PROFESSOR ROWE: I wonder if you could
speak to the point that Mr. Black argued.about:how the
appellate law: that' would be developed would be

unrepresentative and perhaps not . good guidance because
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it would be coming up in egregious cases, not
representative cases?
MR. GLICKSTEIN: I don’t think that that is

J

how it is. going to work in practice. We are dealing
again with something that ié akin to certiorari
review. I believe that the Court of Appeals will take
appeals that raise imporﬁant quesﬁions, that raise
novel questions, that raise questions that perhaps-
haven’t been deci&ed before and should be; as well as
to correct egregious situations.

And perhaps one of the problems with
mandamus review is that it doesn’t permitythis‘sort of
appellate percolation in the ordinary case.

MR. SCHREIBER: Counsel, as a point of
information, when you are successful in defeating a
federal claés action; how do you keep it from ending
up in Alabama or Mississippi or Texas as a state class
action?

MR. GLICKSTEIN: There is nothing that can
prevent a plaintiff from attempting to file in state
court. However, generally the class action rules in
the states are not much different than the class
action rules ip the federal courts. And in most
situations if a class is iﬁappropriate in federal

court, as night follows.day you will be able to show
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that the class would be equally inappropriate in state
court, even if limited to only one state.

Certainly in a product liability context,
one of the reasons that classrceftification on a
nationwide basis is inapp?opriate is because the
difference is --

MR. SCHREIBER: With all due respect, how
do you fell Judge Becker that his GM case which was
dismissed and certified in Texas is not a certified-
case?

MR. GLICKSTEIN: Well, I have bgen dealing
in the area of personal‘inju&Y product liability
cases. There is law to the effect that there is a
distinction oftentimes between property damage,
product liability cases, and personal injury product
liability cases. If there is a defect in a product
and as a result the property vglue,is less, as is
alleged in GM Trucks, well, that defect is going to
have a more or less uniform effect on all the trucks.
And so, if the only question.that you have deal with
is what are the variations in state law, the denial of
the certification in federai court can resuit‘in the
certification in state  court.

On a personal injury level, it is not as

simple as with property damage. On a personal injury
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level, people are exposed to an allegedly hazardous

substance.  Unlike property, they don’t react -the same

to that exposure; their levels of exposure differ,

their problems differ, some may not have any problems

< at. all.

So wholly apart from differences in state
law, there are other difficulties and impediments to
class certification of personal injury product
liability cases. And the defendant, I think, can
successfully argue and- properly argue -- it is not
just a matter of<success -- properly argue, that those

clagsses are not properly certifiable in- state court as

s well .

/JUDGﬁ NIEMEYER: All right. I think your
time is about up, if you want to wrap it up.
MR.'GLICKSTEIN? If I could have two
minutes just té address settlement classesﬁ«
JUDGE NIEMEYER: No more than two/minutes.
.. MR. GLICKSTEIN: Okay.
There are -- I think.we have heard many

myths about settlement classes. The first thing to

remember is:that they are purely consensual

arrangements, unlike the situation with the litigation‘

class where someone who is not satisfied ultimately

with the .settlement ean have that settlement crammed
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"down: ‘thHeir throat because the decision to opt out or

not was made at the outset of the litigation.

With the settlement class, the plaintiff,
the absent class member, has the information, has the
settlement right in front of him or her, and he oxr she
can decide to take it or leave it; and if they leave
it, they can bring their own individual action.

Secondly, it simply is not true that
settlement classes have been uncontested. Anybody
that knows the history of these types of situations
knows that there have.been an ample number of
objectors in these cases; more than ample.

Georgine and the other asbestos settlements
were very contested; breast implant settlement Qas(
very contested; our own gettlement in heart valves,
Very contested; GM Trucks, Véry contested.

- So it is just not true that in these
situations two parties just sort of waltz into the
court and say hi) Judge, we have something; nobody
shows up, and it passes time with no scrutiny. That
ig not the reality of these cases.

There are many, many; members of the
plaintiff bar who will object to these types of
settlements because from their perspective they see

the class action settlement as possibly precluding
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- them from getting -- handling this type of case in the
future.
’ Apd so, the practical reality is they are

oy
t

chtgstedfl

§eqond -- Thi;g, you are dealing with a .
District Judgé who cg;es‘about the absent qlass
members. And if you look at the procéedings ingthese
settlement claSs situat}ons, there a#e hearings, the
DistrictrJudgegmakeg Qetailgd excruciating fipdings of
fact'and gonclus%ons,of law. Those findings o£~fagt
and conclusions of law are §ubject to .appellate
review.

You”are nop ==

PROEESSCR ROWE:;UHow often does this lead

to full or partial disapproval of the settlements?

MR. GLICKSTEIN: Well; certainly in General .

Motors. Truck i;rdid.(
PROFESSOR ROWE: At the appellate level.
‘,MR‘ GLICKSTEIN:‘ At the appe};ate level.
,PROFESSOR‘ROWE; How ébqut at the bistrict
Court  level?
situation, in heart valvg, qertainly\our(settlemeht‘
was approvgd. But%our,District Judge told us that

there are.a number of objectors out there. I am hot

MR. GLICKSTEIN: I can tell you in our own .
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- telling you that your settlement is unfair, but I want

you to talk to those objectors and I want‘you_tb
resolve those objections.

He was an active Judge, Judde épiegelq and
he-didn’t sit there and roll 'over and say, "Okay, you

guys have agreed to a settlement. Let’s go to it."

He took those cbjections very'seriouslybaqd he made us

sit down with the objectors, and thewsettlement was
changed to resolve those objections.

So as a practical matter, I think the
Judges 'do- intervene and they do make sure that these
settlements are fair to class members.

JUDGE NIEMEYER: All right.

.Why don’t we hear from Miss Mathgr.

Thank you.

MS. MATHER: Thank you, Your Honor. I

appreciate this opportunity to appear before you today .

on the proposed amendments to Rule 23. I will not
repeat my compatriot’s analysis of the appeal
provisions. We very strongly support them. We think

they are the first real opportunity to appeal Rule 23

issues that has been present.in the rule' for some

period of time, particularly given the serious

constraints under 1292 (b), which. these days with class-

action law being fairly well developed generally are
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not met. We are left with the mandamus remedy. It is
not the right way to go.

And unlike Mr. Black, I have complete
confidence, one, that egregious problems ought to be
appéalable;»énd two, that the Courts of Appeal can
manage to write thoughtful and guiding opinions even
in the context of egregious facts. So I think that is
just a' nonproblem. |

Let me turn instead to several provisions
in the rule that we believe are useful steps in the
right direction. And let me give you some sense of
the background from which' I speak as well.

I am with one the large law firms in
Philadelphia, and we have over the years represented
defendants in the Dalcon Shield cases, in a variety of
drug and medicai device cases, in the school asbestos

cases, in the college and university class action in

the asbestos area, a variety of asbestos class actions’

in state courts as well, a large number of consumer
class actions, as well as antitrust and securities
actions.

With me, approximately six of my partners
are active in this work. I consulted all of them
before I came here today. And tégether we have about

150 years of experience with the class action rules.
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And I am attempting to»distill that;

The issues that I would like to talk aboutl
briefly today are the changes in sections (b) (3) (C),
and (C) (1), bqthvof which we believe address a problem
in allowing the courts to have a muéh more mature
record,before them in congidering class actions,rand
both of which we believe are significant advances in
the rule.

JUDGE NIEMEYER: Which changes are you
addressing?

MS. MATHER: (b) (3)(C), and (C) (1).
(b) (3) (C) is the maturity provision, and (C) (1) is
the. 7

JUDGE NIEMEYER: And the C is the timing

MS. MATHER: Right.
- In this district we have a rule that class
actions must be brought on within 90 days. -As a
practicai matter, what this meahs is that you afe
typically arguing the case on the basis of a highly
theoretical view of what the issues are likely to be
at trial; occasionally on the othgr side with the
expert saying, oh, no, as a matter of theory those are
not going to be the issues, these are going to be the

issues.
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As any trial lawyer knows, once you
actually get to trial of a case, the 37 possible
issues that you may have started the case with are
down to the ones that~really are going to matter.

We believe that not having the ability to
defer the decision on class action until that shakes
down in a particular case, until the record is
developed, until both the lawyers and the courts have
a better understanding of the issues that are actually

going to consume trial time will indeed be very

~helpful in determining which cases ought to be class

actions.
In the absence of discovery, our experience
has been that class action decisions, once fixed, tend

to be very difficult to reverse. For example, we have
had SOme\ERISA cases where the issue of causation can
be very important and is an individual issue; and
which, where thé issue has indeed become dominant as
the cases developed. And yet when the class has been
certified in the early 90-day period, it is very
difficult to obtain decertification of any class
action.

Plaintiff’'s counsel, the claimants who have

been notified, and the Judge, are all reluctant to

upset expectations that are created when the notice
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goes out.

Where there is doubt, it would be far
better rather than building those expectations in in
the first place, to wait until further development of
the record and then make the actual certification on
the basis of an actual record and a morelrealistib
appraisal of the issues.

In the roﬁghly 150 years’of éxperience that
I cited to you earlier, I can find two class actions
that we toock to trial. One was a securities case, the
other a consumer fraud case. In both cases, we
obtained defendant’s verdicts. And indeed those are
the only class actions you take to trial, cases that
you are relatively certain are going to be defendant’s
verdicts.

.In all of the others, some of them were

disposed of obviously on preliminarily motions, but

—all of the others are settled. That is the

fundamental dynamic of the rule.

Let me also turn briefly to rule (C) (1) and
talk about the maturity point.

PROFESSOR ROWE: You mean (b) (3) (C)?

MS. MATHER: I'm sorry, (b)(3)(Cc). I
flipped them.

(b) (3) (C) approaches the same problem of a
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1 fully-developed record from a slightly different

2 angie. The actual experiencé of trying individual

3 cases is a real aid to the trial court in developing

4 the issues that are actually going to be critical at

5 the. trial, as~Qel1 as éiving thé Court a good proxy

6 for theiuniformity of the claims by éimply measuring\

7 the diversions of the result.

8 \,';  . .- Although my partners whose spécialize in

9 - the area believe tha£~there are few if anyrmass torf
10 caseé which are suitable for class action, certainly
11 the méturity consideration would give the courts the
12 kind of concrete information on clags members’ claims
13 who would enhance a careful consideration of --
14 : _— MR“\SCHREIBER: Counsel, how would you‘
15 méasure‘maturity? 7 cases, 12 cases, 20 cases, 507
16 . SR MS. MATHER: A scatterin§ of cases that
17 seem to have developed the issues, sir. I think in
18 some situations, that may be 4, or 6.

19 MR.. SCHREIBER: ' But isn’t it true that the
20 asbestos companies are sti;l‘denyiné liabilityvaftér
21 hundreds of  thousands of cases?

22 -MS: MATHER: Well, ‘I don’t think the Court
23 would have that much difficulty deéling with the

24 question of whether hundreds of thousands of cases

25 were sufficient maturity.
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MR. SCHREIBER: So where would you draw the
linev?

MS. MATHER: I think it depends on the’
gsituation. If you have‘a fully dgveloped record in a
good handful of cases, that migh;\be’enough; in some
others, it might take a dozen;’in some ptheré,
ppssibly more.

There are a number of devices for handling
these kinds of cases that have been used by lawyers on
both sides.

Rule 42 consolidation of central and
uniform issues has been used in cases. It works to
get rid of truly uniform issues;

Exemplar trials. You, pick your best six,
and I pick my best six, we take those to trial and see
whether we can develop a pattern which we can then use
to settle the cases.

Those devices are out there. They are
availabie. And in areas where there isn’t the kind of
maturity- for the claim, there isg’t the kind of
maturity in the development of the record available,
they are good viable alternatives. ' And this
particular change would permit further eXpioration of
that kind of viable alternative.

PROFESSOR ROWE: Do you think there might
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be any problem with the presence of”ﬁaturity in the

rule from its seeming that it is applicable mostly to

the 'mass tort situation. And I am wbndering if it has

much"apblication to many other kinds of cases, and

‘might even be mischievous as people tfy to apply it

and argue over it in those kinds of situations. 1In

mass torts, I can see it making a lot of sense. What

I wonder is, should we learn to ignore it in other
situations or can it make sénse, or is it likely to bé
troublesome?

MS. MATHER: Well, my imagination is not
sufficient to coﬁtemplate every conceivable gituation
Ehat might arise; for example, interﬁretations of
consumer issues that don’t haﬁé‘any kind of background
and where you might want to see a series of cases. But
there are a number of areas.

- I can’t imagine reading this provision
without considering its interrelationship with the
fundamental issues of commonality and predominance ahd
things likelthat.' Maturity alone seems to me to make
sense only in the context of frying to help the Court
with those other issues.

T Thank you.
JUDGE NIEMEYER: Okay, th%nk you.

PROFESSOR ROWE: Mr. Chairman, T was
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noticing, there may be one other category of people
who don’t identify themselves readily as academics,
plaintiffs bar or defense bar; and that might be
public interestlpeople. Their views mighﬁ often align

with the plaintiff’s bar, but our categories may not

JUDGE NIEMEYER: Well, do we have anybody
from-a«publickinterest group or from a corporate
counsel’s offices? Wﬁy don’t. we hear from you and
then take a brief break.

Let me have your name, and\then I want to
hear --

MR. MOORE: My name is Beverly Moore, of
Clags Action Reports.

JUDGE NIEMEYER: Okay.

And you are?

MR. VLADICK: I'm David Vladick.

If I may proceed. I'm David Vladick. I

direct something called Public Citizen Litigation

. Group. And :we see the class action issue' from really

both sides of the street.

Part of our practice is to bring‘and to
maintain consumer class‘actions. And so we are users
of the class actidn rule. |

Increasingly over .the last several years,
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however, a major component of our docket has been to
object to what we think are colluéive and improper
class action settlements. And we list in our
testimony some of the ones that we have been involved
in. They include Georgihé, the GM Truck case, the
Ford Bronco case out of New Orleané, the heart valve
case that Mr. Glickstein has referred to before, and a
host of others. At the moment,VI think we are
involved in something like 14 of these case.

Now, our comments address pretty much the
array*of‘proposéls that the committee has made. "But
given our time constraints, I want to focus on what we
think are the two key provisions.

The first aré what I will call the cost
benefit proposals that are embodied here. And we
oppose’theée, And I think there are three principle
réasons that needs to be addressed by the committéé.
The first is, where is the problem?

We have long looked for the pargdigm case
that the committee thinks ought not to be in court, or
ought not to be certified és a class action, and yet
we have not been able to identify, we have not'gotten
any guidancé from the committee, as to what kinds of
cases would fall into that category --

JUDGE CARROLL: Well, it would be my Lean
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Cuisine case;<althbu§h, let me make it clear, I’'m not
sure it’s Lean Cuisine. I don’'t want to dgfame them
unnecessarily. |

MR. VLADICK:i Well, you have immunity, Your
Honor, I don’t.

. But putting aside that, we’ll call it Lean
Cgisine.

The first question I have is, why is that
case in federal court?

JUDGE CARROLL: Well, actually, it is in
the Circuit Court of Elmore Counﬁy, but it could be in
federal court. | )

MR. VLADICK: Well, I have real doubts
about that. Now that ﬁhe diversity limit is about to
be raised to $75,000 --

JUDGE CARROLL: It has been, counsel.

MR. VLADICK: 1It’s been raised, thank you.
-- you’d have to buy an enormous amount of Lean
Cuisine, to get in there, and then you would héve to
alleged a damage claim. So the firét answer is, that
‘claim 6ught not to be in federal court.

JUDGE CARROLL: That’s right, it ought not
be. But I'm not sure that I agree with you that‘it
could not be.

MR. VLADICK: But if it is, it is there for
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a reason: More probably because Congress has set
forth a cause of action --
JUDGE 'CARROLL: ' No. Because the defendant
removed it from state court to federal court. 
I mean, that’s how‘it's going to get there.

'MR. VLADICK: - But then the complaint --

~There has to be a good-faith allegation that you can

get past the jurisdiction limits. Divefsity is the
basis for removal. There afe very few cases that fall
into that category. -'So that cannot be what ig driving
this pfoposal.

What we are concerned about is, there are

lots of cases in which the potential recovery is

small, but the value-o6f the case is high, either in
the aggregate as Professor Rowe suggested; or for. a
factor that has not been mentioned, and it goes
unmentioned, as the committee knows, which is the
deterrent valdé of '‘prosecuting that kind of class.
action. 7

Suppose, for example,'YOur case did end up
in the federal court. The settlement of that case not
only provides~thg Lean Cuisine usexrs of the world, the

chubbies, some relief, but it also sends a clear

message to others in the industry that if they engage.

in that kind of"fraud, they may be -brought té the
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bar. And many of'the consumer statutgs that we .
practice under, we care passionately about, the
principle goal of litigation is not to geturp thetfew
dollars to the consumer . It is to deter miscpnduct in
the future.

You look at the Field Credit Reporting Act,
the other consumer statutes, detergence is an

Wh;le we do not like thisnprgposed rule,
you cannot overlook thelpowerful deterrenttvalue that
these cases have.

Let me talk a little Qbou; --

JUDGE LEVI: Are you at all concerned about

the public perception of the bar when the recovery to

individual members -- let’s stay with the trivial case
-- s0 that,the}recovery to individual members is
truly trivial, Jjust on the order of two dollars or
something 6f that sort, and the recovery to the.
lawyers for the class is in the hundreds of thousands
of dollars or the millions of dollars?

MR. VLADICK: We have opposed many
settlements precisely on those gyounds; )
But I think you need to exercise some care

in evaluating those cases. 1In some of those cases the

potential recovery per client is in fact small, and
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you do have to, I thiﬁk, take into account not simply
what the recovery has been, but what the potentiél
recévéry is. If the potential recovery is thousands
of»ddllaré, énd yet people end up witH coupons that
are worth a couple of dollars, then ghere‘is a serious

-- then there is a serious concern, and the courts

o0 . A
-need to supervise these settlements more clearly.’

That is one of the reasons why we are ver&

strongly opposéd to the pfopoSal of dllowing

‘settlement classes to go forward where there is -- by

definition, the class cannot meet all of the (b) (3)

. standards, because it is in those instances where we

think that the potential for abuse is the highest.

And let me, considering that time is so
limited --

JUDGE NIEMEYER: You oppose the (b) (4)
addition? h

MR. VLADICK: Yes, we do.

PROFESSOR ROWE: It does have to meet the
(b) (3) standards. It just may not meet them for
trial.

MR. VLADICK: Well, I'm not sure. ‘That
maybe mgkes sense to an a academic, Your Honor, but it
doesn’t make'sense to me.

JUDGE CARROLL: Well, what about a consumer

~
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fraud case where if you read the most‘receqt round. of
cases, Castano, the RICO class certification out of

the Eleventh Circuit, it.says you cannot certify a.

class where reliance is an issue. So if you have a
fraud case -- and.every state law fraud in the United.
States requires some sort of reliance -- technically

ény District Court in the United States would be
within itsqdiscretion‘to deny class certification in
that case, yet the case might be settled to benefit
consumers.
' MR. VLADICK: Well, I. am not sure why that

case cannot be certified on the liability issue, and .
while tﬁat may make it difficult to.settle the case.

Castano, is a very different kind of case.
Castano, the claim there was not simply fraud. 6 It
seems to me that if in fact Castano had gone forward
on a simple fraud theory, thaﬁ case might have been
certifiable on the theory that tﬁe variations among
states on the question of common lgw?ﬁréud either was
de“minimis or there were a number of -- o

JUDGE. CARROLL: I don’t want to argue class
action law with you, but there are- serious

manageability problems when the liability .depends .on, .

-determining whether there is a duty to disclose and

whether or not there was reliapce., I.mean, I just
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think those cases stand for that proposition.

But assume that I am right in that
certifying these consumer frauds is a problem, don’t
you have to then have (b) (4)7?

MR. VLADICK: Well, let me tell you why I
don’'t want a (b)(é), and then let me see ifAI can,’in
so doihg, address what your concerns are.

We are very concerned about (b) (4) for
several reasons. On the most conceptual level; the
problem with (b) (4) is that it transfers a litigation
device into a settlement device. The class action
device, back as far asﬂ1966, was designed as a way of
giving people with small ciaims~the ability to
aggregate those claims while at the same time
providing maximum protection to the rights of the

absentee class members.

In our view, there is no way to effectively

proctor those rights if you are going to allow cases

that cannot be tried to be settled.

Judge Niemeyer, in an earlier exchange with

Professor Koniak, said something, and I am
ﬁaraphrasing, not quoting, buf in essence your
qﬁestion was, what is wrang with this kind of
negotiation in an adversarial process.

My disagreement with you is that there is
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nothing adversarial about that settlement, because the
defendant knows full well that the plaintiff ' cannot

take that case to trial. That is by definition what a

'MR. SCHREIBER: Have you ever tried a class

action case, counsel?

MR. VLADICK: Yes, we have.

MR. SCHREIBER: And a£; you telling me that
you go into a discuésion with opposing counsel ahd in
effect say to them, look, we can’titry this case,
let’s settle it?

MR; VLADICK:V No, I wouldn'’'t say that.

MR. SCHREIBER: Well, what are you going to
do with all your potential consumers wﬁo cannot fit
within your category? What are you going to do with
them as far as their claims are concerned?

MR. VLADICK: Well, we may have to bring
state claims. We may have to bring state claims.

'MR. SCHREIBER: In 50 different states.

MR. VLADICK: It may be.

MR. SCHREIBER: And in the end, as you .
know, 98 percent of cases are settled in a civil
arena. Why can’t they are settled in a, federal
arena?

MR. VLADICK: With all respect, that is no
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answer for the potentiality for abuse. Where the
defendant has that kind of leverage and, in essence,
the gapacity to choose a lawyer with whom the
defendant is settling, the race to the bottom problem,
there is no adequate safeguard to protect the
interests. And that is why --

MR. SCHREIBER: But the defendant doesn’t

know that the Court is going to deny the class. When

a settlement class comes in, the defendant has no idea

that the Judge is going to say, plaintiff, you better
take this because I'm not going to do it:

No Judge will do that.

MR. VLADICK: Judge, I think in that
respect, Professor Koniak’s distinction between truly
malignant and oﬁly benign settlement classes makes
gsense here, because there are casésfthat are brought
as class actions that cannot be certified, and they'
are brought solgly for the purpose of settlement, and
that is what we. think is;wrong. |

MR. SCHREIBER: How do you know a case
can’'t be certified if you yourself have said "certify
it for liability"? The defendant doesn’t know whether
it is going to be denied certification, whether it is
going to be granted certification for liability and

such, isn’t that correct?
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MR. VLADICK: Take Georgine. Georgine is
the classic example of a case that could not be
tried. No one during the course of the Georgine wars
has ever argued that that case was triable as a class.
MR. SCHREIBER: Why couldn’t it be tried on
liability?
| MR. VLADICK: I will not try to sumniarize
Judge Becker’s decision.
| JUDGE NIEMEYER: All right, I think we
understand your point. And why don’t we hear from --
MR. FOX: Let met ask one question before.
Do you agree with Professor Koniak’s distinction
benign; malignant, and if it is -~ the one that isn’t
quite malighant, here are some additional factors that
ought to be taken -- Do you buy that or --
MR. VLADICK: Yeah, I'm not sure I would
phrase it that way.
MR. FOX: Well, we could probably come up
with another way to word it, but -- ‘
MR. VLADICK: I do think the lineslthat she
is trying to draw are useful lines.
MR. FOX: Thank you.
JUDGE NIEMEYER: All right. We’ll hear
from Mr. Moore, and then we’ll take a brief recess.

MR. MOORE: Yes: My name is Beverly Moore .
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- I have been for the last 20-some years the editor and

publisher of the legal periodical Class Action’
Reports.

I also represent plaintiffs and

. occasionally defendants in class actions; and I also

object to what I regard as inadequate class
settlements.

I would like to ébeak in favof of (b) (4)
and even perhaps of (F), surprising as it may be. But
unlike Professor Koniak, I have not seen any mélignant
élass actions. In fact, some people think that I have
never seen a class action at all that I don’p like.

But, I mean, there are cases that --

JUDGE NIEMEYER: You only report class
actions. And if there are no class actions, you have
nothing to report. |
- . MR. MOORE: I also litigate them. In fact,
I have one just like Lean Cuisine, which I will get to
in a minute.

‘But Georgine was a triable case; Castano
was as triable case; Rhone-Poulenc was a triable case
in my view; énd we published --

JUDGE CARROLL: Triable as a class action
or triable as an individual?

MR. MOORE: Triable as a class action. In
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fact, ‘we have done a number of analyses of so-called
state law variationg in which we think we have been
able to shbw that you can, if you properly structure
YOur class, including excluding certain states from
certain claims and having a few subclasses here 'and
there, you can overcome the state law variations.

But the problem wiﬁh inadequate class
settlements, and indeed there are inadequate class
settlements, and Georgine was'probably one of them.’
Professor Koniak in her article, "Feasting While
Wido&s Weep, " makes a very strong case that the class
members in that case were discriminated against. They
didn’t get as much relief as the people who were
individual plaintiffs, for example. «

But' the solution to all that is not to deny
settlement classes. It is just to have’judges
exercise their autﬁority under Rule 23 (e) to
disépprove inadeguate class settlements.

And as we all note, traditionally Judges

-have not wanted to do that because they would like to

get rid of these big cases off their dockets, and it
igs easy to do that just by approving a settlement.

\ ﬁowever; I think that is changing. I mean,
you have geen sgeveral cases recently, Bronco 2, the.

Buchet case in Minnesota, and several other cases
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where the proposed settlement has been disapproved at

the trial-court level. And there is some state cases

. like that too.

But what you also increasingly see, at
least in my experience, is settlements getting changed
as a result of objections. I mean, there have been a
number of recent settlements that have been improved
as a result of the judge saying, look, I am not going
approve this settlement unless you do this,. this, and
this, and this, this, and this is done.

But the solution is not to outlaw
settlement classes, but tg have some way of better
enforcing the Rule 23(e) provision.

The problem with (b) (4), with not having,
(b) (4), the problem with Judge Becker’s decision, is
that it distorts the whole juriéprudence of class
certification.

On the one’hand, you will have a judge who
wants to approve a settlement class, and he will go
through all of the requirements of Rule 23, and find
them all‘satisfied; just,éo‘thét he can approve the
settlement. And I don’t think any of the defense
lawyeré here would like that kind of precedent being
built up.

On the other hand, you’ve got decisions

.
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like Georgine, in which Judge Becker in effect says
mass tort personal injury class actions can ﬁever be
certified. ‘

Now, there was a case just like Georgine,
it was a smaller case, called Cimino V‘RayMark
Indﬁstries, which was tried in Texas. In fact, a
class action statistical proof was used to determine
pain and suffering damages, of all things. Andlphe

recent Ferdinand Marcos class action involving

torture, murder and disappearance, certificated as a

. class action; and damages -- Mr. Schreiber over here

was éhe Special Master -- damages were computed on a
class-wide basis for torture, disappearance, and
murder.

Now, if those kind of classes can be
certified, then it seems to me that, you know,
practically any class you can get around the
problems.

But the problem is, of course, there are a
lot of Jﬁdges who don’t agree with my view that cases
like Cimino and Ferdinand Marcos. --

JUDGE NIEMEYER: I guess the\question that
is legitimately asked in that kind of situation, is
that you can go through the motions of doing just

about anything and say what you have done is right.
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But that doesn’t necessarily solve the problems. And

the question is, have you, adjudicated private disputes

in a way that is fairest to the litigants and the
parties. And ultimately that is going to have .to be
the test.

You can railroad a whole countryﬁand say we
are going to have annual class actions for ali
disputes; this is the 1997 class coming up and every
piece of litigation is going to be apportiocned because
we know what our liability is going to be
statistically and we’1l just divide it up.

That doesn’t provide for any fairness. So
——kI‘am not speaking for or against. I am just
saying that‘to sweep with such a broad brush and say
that a class acﬁion can be certified in just about any
circumstance seems to me that we shouldn’t be here
fussing with what we are talking about.

MR. MOORE: What I am saying is, you should
focus on fairness. And that is ﬁule 23 (e) . And\you
shouldn’t have a situation created by not having
(b) (4) where judges are going to certify classes. And
that will be precedent. You know, this class here is
manageable no matter what it is. You are going to get
a lot of cases going both ways and it is juét going to

distort the whole precedencial value of class
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-certification because so many classes will be

certifiedvfor purposes of being able to approve the
settlement. |

I meaﬁ, I am just saying that yoﬁ should
look at the settlement itself under Rule 2§(e) and see
whether it is fair and adequate to ﬁhe class, and
either approve it 6r disapprove it on that basis.

Now, the other thing I wanted to just
briefly touch on is (F).

I am for cost benefit analysis. I don’t
think we should have class actions where the cost of
-~ the 32 cents in postage is more than the 16 cents
or whatever the people are going\target back.

However, unless you look at the recovery of

the class, in the aggregate, you are going to have a

lot of cases thrown out simply because the amounts

recovered péf ihdividuai class ﬁembei are sméii; even
though in thevaégregate the cése is cost effective.
Leén Cuisine, I've got a éase I someﬁow was
asked to be in, it is called Juicy Juiée. This is a
product in the grocery store that séys it is pure

juice. Well, some of you may have seen some TV

‘programs some time back where it was discovered that

Juicy Juice is not pure juice, it is adulterated; it

has been watered down with something called
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Fructoine. So this case is presently being settled
for about 6 million dollars‘worth of so-called
coupons. We generally afe adamantly opposed to coupon
settlements, especially if you know who the people are
end you can pay them cash. But here of couree you
don’t know who bought Juicy Juice, who bought the
adulterated Juicy Juice. There is no list; there is
no -- You can’t find the people. The only way you can
cbmpensate them at all is to put a little coupon
machine in the grocery store next’to the Juicy Juice
which gives you so many cents off.

And, vyou make sure that the defendant, in
this case Nestles Corporation, actually keeps on
putting coupons in that dispensing machine until 6
million dollars of them are actually redeemed. And so
in effect Nestles ends up paying out 6 million dollars
instead of having one of these illusory eoupen
settlements like in the aifline antitrust case where~
nobody is ever going to use their coupons, or very few
people are going to use it.

JUDGE CARROLL: What is the attorneys fee
agreement in your case?

MR. MOORE: 1It’s $800,000 out of six
million. So that’s what, about 6 --

JUDGE LEVI: What about the private
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Attorney General effect, the deterrent effect of
permitting class action in these --

MR. MOORE: Well, that is important too.
In fact, if you éouldn’t have a coupon distribution in
a case like this -- of course the committee is not
addressing this -- you ought to have some kind of an
aggregate class damage Cy Pres Fluid Recovery remedy,
but that is obviopsly soﬁething that Congress would
have to enact, and it is not likely that that is going
to happen anytime soon.

But the problem with (F) i1s, that you
already gdt cogt benefit. It is called
manageability. It is already in the rule. What you
are doing is, you are putting a whole other layer of
debate over what are the costs and what are the
benefits on top of what you already got. And I think.
that unless there is something in the Advisory

Committee note - and there is not presently - which.

-points out what this means, that you actually could

have a 16-cent overcharge bank case, for example,
where it only costs two centg, to gimply credit the 16
cents against each class member’s presently existing
account, and you’ve got 10 million dollars worth of
overcharges which were only 16kcenté apiece, but still

it is cost effective. The attorney fees, distribution
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costs, or -- let’s say, you know, it is 3 or 4 cents,
that is cost effective.

Now, if you are going to have that, you 
ought to put sqmethinglin the Advisory Committee note
to clarify what you are talking about in terms of the
adequate nature of damages. .

( JUDGE NIEMEYER: All right, thank you, Mr.
Moore.

All right, we’re going to take -- I'm going
to limit it to no more than 10 minutes. We are going
to begin at 10 after and we are going to try to finish

the people that have asked to testify in the morning

. sesgion. And I think what we’ll do is, we’'ll just try

to begin around in roughly the same order, maybe have

a couple of academics testify right after the break.

5 minutes after 12 we’ll resume.

(Court recessed at 11:55 a.m.)

. (The préceedings reconvened at 12:10 p.m.)

JUDGE NIEMEYER: All right. We are going -
to resume, please. .Take your seats, please.

All right. I'think the best way to do this
is, as promised, is to continue with the same order.
We’ll proceed with three representatives from the
académic community, Professor Cramton, Professor

¢

Coffee and Professor Resnik. 2And I don’t care which
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of you speaks first.

PROFESSOR CRAMTON : wéll, why don’t we go
right down in order. |

Roger C. Cramton.

I want to first remind the Advisory
Committee that it got into thistroblem because the
Judicial Conference suggested the relationship of Rule
23 and mass tort litigation be considered. And that
indicates to me that no matter what the body does on
this issue, and particdlarly in dealing with

settlement class actions, it will be viewed as

v

conveying very important messages with respect to mass

tort litigation. And it is that area on which I have

the primary experience on which I am primarily"

referring to today.

Let me give you a summary of my own
personal views on the matters before the committee.

First, as to the three factors in 23 (b)
that have been slightly modified, A, B and C, those
are modest improvements. I’'m sort of indifferent.
They are not very much to do all by themselves.

(F) I strongly. oppose for the reasons thus
far stated by Alan Black, and Mr. Vladick for Public
Citizen; and also I have seen comments by John

Leubsdorf on that issue, and I associate myself with
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them. I strongly oppose if.

My principal concern is (b) (4), the
addition of settlement classes; I will primarily
address that. I strongly oppose it.

The timing of class certification I am
inclined to oppose primarily bécause‘of its
interrelationship with the settlement classes:. I
mean, without the wide authorization of settlement
classes it wouldn’t be ——_it doesn’t -- it isn't
really~trouble50me.

The imposition of a hearing requirement is
meaninéless. There is a hearing requirement now on
the court decisions. The committee has missed an
enormous. opportunity to include somé standards and
procedures in 23(e). And if it proceeds any further
on this, and particﬁlarly if it opens the door very
broadly to settlement class actions, it in my view it
has just got to do a lot about cleaning up 23(e) with
standards and procedures and required findings. And I.
will get to that.

The addition of interlocutory appeal, I can
see arguments on both sides. I just don’t have a view
on it.

Well, I am going to make one pitch that

hasn’t been made by anybody here, but I know the
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committee has heard it in a letter earlier from my
friend and former colleague, Paul D. Carrington, the
former Reporter to the Advisory Committee, and that is
I believe that the proposal- on settlement class
actions exceeds the power of the committee and
violates the enabling act. It is substantive in
charaéter however it is viewed and however people talk
about it.
Now, I know the line between substance and

proceduré is very shadowy and it is manipulated by

’judges and lawyers all the time. But what are we

dealing with hefe, particularly when you are talking
about settlement class actions like the Georgine case
or in the mass tort field more generally? We are
talkiﬁg about cases that cannot be tried in the
fedéral courts.

- : JUDGE NIEMEYER: Doesn’t it depend on the
reason why it can’t be settled? In other words, if

there are questions of power, jurisdiction, and that

type of thing, then it gets right to your point.u But

if it gets -- if there are other things that can be
waived or whatever --

PROFESSOR CRAMTON: But waiver implies
consent. And when you have absent members of the

class and future members of the class, the notion of
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being built on consent is fictional. And, therefore,
it is a straight legislative approach and --

JUDGE NIEMEYER: . You mean -- They have
opt-out rights.

PROFESSOR CRAMTON: They have opt-out, if
you caﬁ understand the notices, which you usually
can’t, and which if they apply to your situation. Tf
your haven'’t been injured yet, as in the Georgine
case, you may not even know you were exposed to the
toxic substances, it is totally, as the third edition
of the Manual.oﬁ Complex Litigation says, it is
fictional, unrealistic, to think that there is

effective opt-out in many mass tort actions. That is

what your own manual says, and it is absolutely right.‘

Well, there are other reasons. Three
things are mentioned as problems why you need (b) (4),
in the committee note. Why? Get rid of choice of
law.

Why are you doing that in‘these cases that
affect millions of people? You are just ignoring the
substantive law that in our system is supposed to
apply to this adjudication.

Are you ignoring Klaxon, VanDusen, Erie?
You are just allowing private persons, a lawyer

self—pointed or appointed by the defendant who says he
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represents this huge amorphous class of millions of
people sdmetimes, to say, you know, I prefer a new
national law which I will put together with Charles
Schreiber who is representing the defendant, or

somebody else who is representing the defendants, in

order to cap the defendant’s liability and give them

certainty. Really, it is an alternative to the
antitrust laws, and to the bankruptcy laws, right? A
Federal Judge rubber-stamps a deal which essentially
is an end run around the bankrupgcy laws in many of
these situations and --

JUDGE CARROLL: Is it possible fhat you are
overstating this problem just a little bit?

PROFESSOR CRAMTON: Sure. Sure. But
overstatement ig often usefui, just as the Lean
qusine example was overstatement and it was useful.

- Second, the second factor mentioned in the
note on 51, 52 of this document, is juaicial
management. But what is management in”éne of these
mass tort cases? First the Judge gets involved very
early and often. We all know about' the experiences of
Judge Weinstein with agent orange, and Judge Pointer
and JudgeJReed with Georgine, and so on. Precisely
the issues that the Judge is going to have to pass on

later for fairness and reasonableness that judges have
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participated in crafting these settlements.

It looks unjudicial; it looks as far as is

that réally judicial management, where the parties --

you call them parties -- where the lawyer

sélf—appointed for the class has cut a deal with

defense lawyer, and all .he says that Professor Koniak

‘and Professor Coffee have written about, and the

objectors are either not present or have very limited

resources, the number of cases in which they show up
with real resources rather than it being --

JUDGE NIEMEYER: I guess -- I'm wondering
whether what you are talkiﬁg about isn’t inherent in
the class action concept altogether --

PﬁOFESSOR CRAMTON: No.

JUDGE NIEMEYER: -- and whether that is

unique to the changes that we are proposing.
- PROFESSOR CRAMTON: No. You have lots of
classes that have identifiable claimants, such as an
employment discrimination class, you have lots of
securities class actions, antitrust actions where the
parties are easily identified, they all have cufrent
injﬁries, there are no futures involved and so on.
Class actions take on enormous variety.

JUDGE NIEMEYER: Well, I understand that,

but I don’'t understand why -- and maybe I am missing
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something -- the futures is a different problem that
everybody has alluded to, and I hope the Supreme Court
addresses that. That gets perhaps the case in

controversy, justiciability and other things which are

‘far beyond us.

But let’s focus on what we have to do in

terms of rule, and that is to try to facilitate the

~resolution of disputes --

_PROFESSOR CRAMTON: Well, I will tell you

that after one brief comment. But the third reason

why you purport to justify (b) (4) is because wholesale

schemés or reparations are needed. The wording on
page 51, 52 is, these settlement agreements, and so
on, "can devise comprehensive solutions to large-scale
problems that defy ready disposition by traaitionai
adversary litigation."

- I believe, you now have said, you know,
what we are doing is doing things which in our federal
system, and with separation ofvpowers, and the kind of
notions of the jﬁdicial role under Article 3, you are
going to have inaividual.federal judges exercising
discretion to do. And I think the public will view it
that way. And if you do a rule getting into this area
on consumer’class action, Congress will surely take it

up because they will think it is substantive in
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character. So it is just a warning.

Let 'me go then to the constructive

suggestions. ‘The present language of it is

- meaningless. ' It provides no standards, no possibility

for the development of a coherent appellate law,
because it first gives and then it takes away, right?

I am going now to the language of (b) (4).
The notes state that the predominance and superiority
requirements of subdivision (b) (3) must be satisfied;
But the next sentence says, "Implementation is

affected by the many differences between settlement

and litigation of class claims or defenses."

And then Whét are the three situations? I
have already discussed them: Get rid of choice law,
get rid of -- Substitute some other law of the
parties’ own devising, which exists nowhere, for the
otherwise applicable law.

JUDGE LEVI: I don’'t understand why that
offends you so. Forum selection clauses are very
common .

PROFESSOR CRAMTOﬁ: In contract cases, yes.
, i | JUDGE LEVI: Well, this isgs a settlement.’

PROFESSOR CRAMTON: But applying to the

. tort situation, though --

JUDGE LEVI:: Well, the parties that are
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contracting --

PROFESSOR CRAMTON: Do YOu think that
General Motors can include a forum selection clause in
its automobile Warranty kind of agreements and sales?

JUDGE LEVI: I think when the parties enter
into a settlement which is a contract, they can have a
forum selection’clauséﬁ

PROFESSOR CRAMTON: But now we are in a
circular problem, because once you concede that there
are problems with notice, as the Manual for Complex
Litigation says, serious problemé with notice, and you
have nothing to deal with them in your proposal, that
there are gerious problems even if given adequate
notice, so you can have some classes in which absent
persons will not have effective opportunity to.
participate.
- And then 3, fﬁu got the question, you don’t
have an adversary proceeding, most of the time.

My experience, at least in the mass. torts.

and in some consumer fraud cases in which I have been

_involved, as an unpaid advisor, is that the objectors

who show up in these cagses are what I would call
‘bottom feeders. - That is, they were not named as class
counsel and what they realiy want is a share of the

action, a special deal on their clients’ cases and so
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on, and if they make enough noise o

JUDGE SCIRICA: But they litigate very
forcefully. Even if they haven’t intervened, they
come in as objectors. \ ‘

PROFESSOR CRAMTON: But if they abandon
their objections and go on with the settlement, once

the sweetener is provided, and my experience is that'

it is not uncommon --

JUDGE SCIRICA: Well, I had cases where
that is not the case..

PROFESSOR—CRAMTON:} There are cases.
Certainly in the Georgine case, there are a couple of
plaintiffs’ lawyers were so upset about that matter
that they put up I believe millions of dollars of
their own money to try. and defeat the settlement. How
many lawyers will do that? The cost of defending,
really putting up a defense, in an adversary process
A public citizen can tell you what those are. But
those are enormous. But if you talk about the cost of
defendants, huge, right? Well, thé cost of a
meaningful’adversarial process. So judges are not

informed.

All right, what would I do? I think one

is, if you go along with some settlement class actions’

you have improve some standards, and so far I think
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Susan Koniak’s notion of limiting situations like’
Weinberger and Beef in which the Judge thought, you
know, this is a case I’'m probably going to certify but
I don’t know because there has not been a full trial
on thHose issues, I will conditionally certify it for

purposes of settlement. Limit it to that gsituation,

‘period, and not go beyond.

But then you ought to turn your attention
to doing something meaningful about 23 (e) .

Now, what should you do? First, you ought
to require the District Judge to make findiﬁgs'on
métters that we know from experience repeatedly arise
in these case. This is the Judge Forester approach.
I refer to his article and cite it; meaning you just
know that there are certain issues that need to be
explérea. And that provides a basis for adequate.
discovery on it. And the discovery can advance of
maybe the preliminary hearing before the notice goes
out, to say nothing about the‘hearing on the fairness
of the settlement.

That would enable meaningful apéellate
review. And if you are really interested in having a
coherent appellate law about what kinds of cert --
then you have a record on appeal, you have gpecific

findings, requirements, a meaningful law can develop.
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It is not just totally standardlessness.

Then, one -- Also, I think you ought to
make. it clear and I note elséwheré that the
negotiation process in the settlement clasé action is
open for inquiry. Almost all judges take the point of
view that the lawyers for thé class énd the
defendants, it is all covered by attorney-client
privilege and work product, against other members of
the class who wént to know; that is,‘the’objectors. I
think‘tﬁat‘is outrageous. The problems of collusion

and so on are so clear that the whole negotiation

process has to be opened up from day one, and that all

the documents, everything has to be available for
discovery and available to the objectors. Otherwise,
it is'a cover-up. |
Notice on the informatioﬁ point, Mr. Weiss

conceded that in these settlement class actions, as he
put it,'"I don’t feel that it is my‘obligation to be
candid Qith‘respect to the court on all matters." I
mean, he told you that, right?

o JUDGE NIEMEYER: Well, yes. To be fair to
him, though, I think the comment was made in the
context of whether jou have a weak case or notA——

PROFESSOR CRAMTON: But that is precisely

what the court has to know.
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JUDGE NIEMEYER:. -- in negotiations.
PROFESSOR CRAMTON: These are like ex parte
proceedings in which the parties comﬁine to sell the
Court. Model Rule 3.3(d) states an ethical
requirement, applicable in virtualiy every
jurisdiction of the country, in an ex parte proceeding
a lawyer has an osligation, a professional obligation,
to bring. forth all relevant facts; not only those. that
are helpful for the lawyer’s own position. Now,
lawyers don’t like that, but that’s the 'law, and it
should be applied here.
| MR. FOX: Thét’s a ridiculous rule. What
happened to théilegal profession in that rule here?
Am I supposedvto point out all the weaknesses that my
opponent’has somehow\neglectgd to note?
PROFESSOR CRAMTON: You are supposed to
bring forth facts. And like the fact that --
MR. FOX: No way.
PROFESSOR. CRAMTON: Well, then you are
saying you can’t trust --
MR. FOX: I am an advocate I am not a Judge
or an umpire.
PROFESSOR CRAMTON: They are not an
advocate. This is a trustee for a class, right, that

has lots of absent victims.
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MR. FOX: Mel Weiss was saying, if I have

some weaknesses, I'm not going to just parade them out

into a laundry list. And I agree with him.

PROFESSOR. CRAMTON: If there are no |
cbjectors? I meaﬁ, it’s like getting an. ex parte
temporary injunction from the Court when the other
side is not around. Of éourse you have to be honest
with the facts andtopeﬁ and candid about
considerations that are important.

JUDGE NIEMEYER: Okay, are there any other
areas that we need to cover? |

PROFESSOR CRAMTON: Yes.

JUDGE NIEMEYER: Because you are OvVer your
time already.

PROFESSOR CRAMTON: The notice.

I was delighted that Mr. Weiss mentioned
the Prudential and the New York Life settlements and
so on, and such wonderful tﬁings these were.

Just yesterday, Ithaca Journal, thié
conventional column by Jane Bryant Quinn about
insurance scam suits thét don’t benefit victims, deals
with_Prudential and New York Life, two of the cases he
mentioned he was involved in. What does it say about
the notice in those cases?

For another, she says, if I can address the
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policyholders in protecting their rights, you have to

understand the information the insurance company sends
you. New York Life’s, quote, explanatory documents,

might as well have been written in Sanskrit. Pru’‘s is

a little better, but not much." I mean, these are the

facts of life.

MR. SCHREIBER: But isn’t it true in those
cases that there are banks of hundreds of people and
anyone can call to get information?

PROFESSOR CﬁAMTON: Sometimes, if they can
understand --

MR. SCHREIBER: But I mean in most cases.
Isn’t it true that the both sides set up a bank with

hundreds of telephone operators and with lawyers there

so if somebody had a question -- I'm not saying

whether or not the -=-
- PROFESSOR CRAMTON: There should be hot
lines and they should be able to give adequate
information.

| MR. SCHREIBER: That’'s right. And it is
true that in those cases you do have hot lines.

PROFESSOR CRAMTON: There should be

information provided in the written documeﬁts,
however, that report the atfprneys fees --

JUDGE NIEMEYER: Well, we don’t have a
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notice provision change on the floo£ at this point.
And I gather what you are saying is that if you have
settlement, do you‘wént to -- you think we should
improve the hearing and the noticéf

PROFESSOR CRAMTON: 23 (e) should be
improved on all of these matters.

There is another one that -- in the article
at NYU, Brian Wolfman and Helen Morrison stress to the
problem that objectors have in that they are usﬁally
dumped on ana surpriéed because everything that is in
deféense of the settlement -- they have to make their
objections first and then at the hearing they finally
find out what the evidehtiary basis for the settlement
is, or.some of it. i

JUDGE NIEMEYER: All right. Why don’t we
hear froﬁ<——‘

- PROFESSOR CRAMTON: So that ought to be

presented, and the burden of proof to establish the-

fairness, adequacy ‘and reasonableness of the

‘settlement should be on the settling parties.

PROFESSOR ROWE: On the 23 (e) criteria, how
well developed is the case law? Didn’t the Judge draw
quite heavily on case law in proposing his
articulation which may suggest that we are not

proposing something standardless because standards are
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outvthere in the case law. ‘ ’

PROFESSOR CRAMTON: My impression is that,
one, the case law is not terribly well developed;
gsecond, it is not uniform in the circuits; and third,
trial judges don’t pay attention to it in a lot of
cases.

JUDGE NIEMEYER: Thank you. Right.

. Mr. Coffee.

PROFESSOR | , o COFFEE:

John Coffee. Columbia Law School. .
‘ Thank you for the opportunity to speak
before you.
Unlike at least some of the preceding
speakers, I want to address the possibility of .

accommodation, because I do believe there are

. legitimate interests on both sides on some of these

issues.

The tgﬁdency among many speakers, all of
whom are motivated by a true sense of advocacy and -
fervor, is to address their particular horror story
w%thout acknowledging the horror story on the opposite
side of the continuum. Both stories existnk

| In my little time, I waﬁt to just address

to topics: 23(b) (F) and settlement class actions.

"With regard th23(b)(3)(F),.I think . I have to say from
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~a technical standpoint it’s a remarkably ambiguous

cost benefit tradeoff that the current draft frames.
It could be read almost any way. But when you
starting looking at how it would work operationally,
you quickly find that you’re opening Pandora’s Box.
The very first 1lid on Pandora’s Box is in
the word "probable relief." You’ve already heard
references to discovery and the need for litigated
hearings, but in general, since the Eisen case it has

been a taboo area in class certification to look

“forward to the merits.

If you start looking behind the veil for
this purpose, it is hard to justify not looking behind
the veil for all other purposes.

Eisen may or may not be right. If you wish

to repeal Eisen, you’re entitled to do so, but you

should take an in;égrated look at to when you are
going to look at the mérits and not just think you can
do it for this tiny purpose.

To use a politically incorrect phrase, I
have to tell you that with regard to looking at
probable relief, you’re a little bit pregnant. It’'s
not an area where this can be done safely without
coming up with a general theory of when the merits can

be examined.
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Next you have a trade-off that seems to
focus more on the individual class mémber\than.the
aggregate class relief. You may not intend that; it
is a little ambiguous how it is réad,kbut I don't
think that you can rationally justify looking just at
the individual class member;

We know from the Federal Judicial Ceptef
study that class relief tends to be on an individual
basis, between 300 and 500 dollars. On that basis,
the cost will always exceed the individual relief, and
you might as well say class actions in the general
case are not justified.

Perhaps you don’t mean that, pérhaps you
intend to reinterbfeﬁ that, but it needs some work.

With regard to cost, do you mean the cost
to all. the defendaﬁts, do you mean the cost to the
justice system and the courts plus the defepdants?
There’s an asymmetry here. Why dq we look at just the
individual class member, but all'of the aggregate
defendants? Why do we unpack the class to look at the
individual class member, but not unpack the
corporation to look at the individual shareholder,
which is the gltimate level on which the incidence of
loss fails. . Again, it is an asymmetry;

Most of all what I think you miss is the
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claim about general deterrence. I don’t say that
general deterrence always justifies a class action;
but' it often does. When Congress passed the antitrﬁst
laws and gave treble damages, as they did also under
RICO and other . -statutes, they meant for a private
Attérney General to be able to enforce these kinds of
actions in order to defer wrongdoing. They didn’t
mean for the windfall to be there in treble damages
just to give a windfall. They wanted to arm and fuel:
a litigation engine that would stop certain kinds of
wrongdoiqgs.

- It’s the same story with securities class
actions. When the Supreme Court recognized and
implied causes of action in Case V. Borak, they said
it was infeasible to expect fhe SEC with its
enforcement resources, Which proportionately much
éreater in those days than they are today, to be able
to deal with securities fraud across the board. 2And
we kept the securities markets clean and honest if we
had an effective private enforcemént.

You are tilting that judicial balance.
Indeed, you'fe tilting is right after the year in
which Congress itself deliberately redressed that
balance in the private Securities Litigation Reform

Act. It’'s a kind of double hit without there béing
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the same ovérall contemplation of what the impact will
be.

So I'm suggesting to you that deterrence
often has to be gonsidéred. That'’s not to say that
there is never a case that doesn’t have a deterrent
role. Thus, I'éuggest to you proposed language that
takes most of what you said. It would just focus on
whether the claimed aggregate relief to all class
members and the deterrent value of fhe action in
a;suring compliance with law justifies the cost and
burdens of clags litigation.

That doesn’t deny there are some cases on
both sides of this line. It may be that Lean Cuisine
falls on the far side, although I happen to think Lean
Culsine is more teétimony to the kind of weak cases
you encourage when you permit discount settlements.
But whatever we think about Lean Cuisine, it may be
the casé on the farLEide of the line; I am sure there
are cases with smail $2, $3 damages, where if we
abolish themiwé are really telling the public there is
an’effective right to steal one dollar from a million
people and the action cannot be certified as a class

action. I don’t think you need to say that to be able

to deal with whatever abuses you perceive.

Now let me shift to the settlement class
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action. And here I think we have to start with a

. general proposition. Like, we’ve heard all kinds of

anecdotal testimony and I am not attacking the
integrity of any attorneyé.

But I think to state the obvious and
undeniable of plaintiff’s attorney’s leverage in
settlement negotiations comes from the attorney’s
threatability, to threaten a potentially greater loss
if a settlement is not reached; that is, unless you
settle, there is a great big risk called trial.

Takeyaway that threat, and the attorney’s
negotiating\leverage will be greatly weakened and
sometimes extinguished. And the resulting settlement.
will be prgdictably weaker. (

That any settlement is still reached may be

the product of a variety of factors, including,

including, the plaintiff’s attorney’s ability to

.divest absent class members of their right to sue in

another proceéding.

‘Here we get to the moét basic conflict of
interest, which I don’t think has been adequately
emphasized. It’s the conflict between the class
action'attorney in this case who faces a class
certification has no economic stake ‘in this

litigation, and individual cases in federal court or
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state. court or state class actions where a different
attorney will represent the class members or the
inaividual members.

The plaintiff’s attorney in the class
action has no interest in the other individual cases,
and if he can settle those cases in a settlement clas-
action, he has every economic motive to do so.

.Now, what should be done about this? I

recognize that there are legitimate reasons for

‘settlement class actions. The original reason was

essentially that the defendant didn‘t want to be
trapped. . The defendant wanted to agree to a
settlement without facing the danger that the Court
would say I don’t like the terms of that settlement,
and since you have agreed that it’s certifiable, we’ll
proceed to trial. That was a great big booby-trap; and
effectively, the original purpose for the settlement
class action was to permit a kind of contingent
certification that could be withdrawn without méking
any kind of concession that Would estop you.

That still is a legitiﬁate reason. There
may be éome other cases. I think several gentlemen on
thig side of the room have pointed ﬁo the case where
there may be no possibility of a recovery in any othef

forum. There may be only some administrative remedy
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or there may be some future possible remedy of pie in
the éky, but there is no contemporary remédy‘that
exigts anywhere else. |

I suggest that’é exactly the case Whérelthe
settlement class action does have a legitimate role..
So my suggestion is that you either rewrite (b) (4), or
put all of (b)(4), as I would prefer, in a long note

in the commentary to (b) (3) because I do think writing

- (b) (4) this way leaves it standing out there naked and

alone and somewhat standardless. But you could say
that the parties to a éettlement’request
certification, and the Court. -- even though the Court:
finds that the predominance, or the predominance and
superiority requirements of (b) (3) might not be met
for purposes of trial, the.class can still be
certified if the Court finds Ehatuthere is no
realistic possibility that the same or similar élaims
could be  asserted on either aﬁ individual or class
basis in anéther forum.

What I am’suggesting ig, the cases that are
being pointed fo for why the settlement‘of‘class
action is iﬁportant is the case where you say, if this
case is rejected; thefe will be no relief at all.

JUDGE NIEMEYER: That‘language that you

just quoted, is that in your comments?
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PROFESSOR COFFEE: Yes, it is.

. JUDGE NIEMEYER: All right.

PROFESSOR COFFEE: Where we find there is
no other‘forum, no one is harmed and we are doing
something that is for the good of all.

JUDGE LEVI: .But - if it is likely that it
will be brought’in another forum, then this loss of
leverage that you point to doesn’t exist; that is, if
the defendant knows that there is no settlement, that
it is very likely that this class action may be broken
up into a bunch-of class actions around the country,
then why isn’t there -~

" PROFESSOR COFFEE: I suggest that what you
just read in{that‘situatién*is the pfos?ect of what I
call the reverse auction. They know that if there
either could be a series of state class actions
brought ‘by other attorneys; and so the attorney in
this class action is happy to underbid the actions
that would be brought in other proceedings.

Or more typically, and this is the world 6f
mass tort litigation today, ‘there are future claims .
that can’t be asserted ahywhere‘todéy, but those
claims for lung cancer and the like will be asserted

and will have high value when those injuries mature ‘in

10 vyears.
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Now; if those claims are viable, then I
suggest‘there is‘a problem with thé settlement class
action that is going to cancel a future claim that has
a several million dollar price tag for a price today
of about 50 to $100,000. \

The plaintiff’s attorney in this situation,
having no other ability to proceed, is happy to engage
in a settlement class action, -but he has no other way

of representing that plaintiff whose claim doesn’t

-mature for another 10 years.

That’s the kind of area that I think you
have to look at both sides of the line on. And I
don’t think at this point:that you have framed the
rule that recognizes there are occasions in which
individuals are being divested either of future claims
or estate claims that have much greater value than
they.will receive in the settlement class.

Conversely, I recognize there are caseg in
which to get a global settlement, to get complete
relief, to deal with administrative proceedings as
well, there may be a desire to have a global
settlement today which is going to be better than the
possibility which is faint or reméte of assertion in

some other forum at some other date.

I do think a balanced rule will look at

b, ma 2,
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both those cases and try to relegate the settlement
class action to the extent you are freeing it up from
the usual certification requirements to a case in
which no one is injured, no one is rendered worse off,
because we can’t‘really rely on the notice
reéquirements, and we certainly can’t rely on the rigﬁt
to opt out for future claimants. They don’t know for
a decade off that they have been injured.

MR. SCHREIBER: Tell me,: Professor, how do
you ensure that a future claimant 10 or 20 years(from
now will either have an insurer or a defendant around
to sue? L

PROFESSOR COFFEE: In many cases, that
could be a factor. I am not saying that I have\an
answer to all factors. That is a factor that could be
in the process.

- If we are dealing with a General Motors, as
we have been in some of these recent settlements, I
don’t think that is a legitimate interest.

I am not denying the relevance of factors
you are pointing to, but I think that you can’t point
to that one factor and then sweep away the prospect of
siiicone gel, breast implant litigation, which is
pioceeding in many more partg of the world, against a.

number of very solvent defendants, even in Dow Corning
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has gone under. One case can’t be used to eliminate

the entire problem. There are problems on both sides

of the continuum.

MR. FOX: Professor, where does Castano,
fit in your formulation?

PROFESSOR COFFEE: I am a believexr that

" that was probably a premature litigation. I accept

that that is a class that cannot be certified. What
the noﬁes to the rule now say is that because of
multiple choice of law -- multistate choice of law
problems, a case may not be certifiable, but woulan’t
it wonderful if it could be settled.

And I guess my analysis would be, before
you say it's,wonderful to settle this Castano-type
class action, which is essentially what the Fiberbord
v Ahearn casé would permit today in settlement class
action, the CourtAéhould evaluaté,whether there are
superior rights and forums availabie either in a state
court action or the developing 1awron individual
actions.' It used to be thought that the individual
action was not viable to tobacco caseg. That is a
much more complicated assessment today. And I would
think a District Cour£ should be able to make that
assessment; it can’t be said as a sweeping

pronouncement what I really want is, there should be
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more a little bit more examination.

JUDGE SCIRICA: Would you say the same
thing about Rhone-Poulec?

MR. COFFEE: Well, Rhone-Poulenc does
produce -- Rhone-Poulenc at the time that Judge Posner
wrote that, he had seen something like 16 out of 17
individual cases lose.

JUDGE SCIRICA: Yes, 13 or 14.

PROFESSOR COFFEE: That would be an area
where you could have a settlement class if you could‘
say that individual actions are not viable.

'If we thought that individual actions were
viable, those are high claimant cases, because pebple
were dying, and if they wére viable actions I think
there is a propiem in allowing the settlement class to
divest those claimants of their legal rights in a
proceeding where the blaintiff’s attorney is
essentially crippled by the fact that he could never
threaten that he can get to trial.

'JUDGE NIEMEYER: All right. Thank you,

'Professor. -

I guess we have all these comments, don't
we, that have been sent in?
We’1ll hear from Professor Resnik. :

PROFESSOR RESNIK: Thank you. I begin my'
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comments with the assumption that the current federal
rules structure is a structure that is aimed by and
large_at disposing of cases without trial. That is
not to séy there is no adjudication system. About 20
to 30 percent -of the cases have some adjudication on
motions. But there are very few trials.

And further, that these are rules that are
your rules, that have beeﬁ‘made over the last --
particularly in the last amendment of the last two
decades, are rules crafted by judges and lawyers who
say we want a litigation system that is aimed at a
settlement and pretrial disposition.

And with that as my predicate, I then have
to ask a question: Should class actions be treated
differently from the current rule regime, which is
organized to settle and dispése of cases withgut
trial; and should we say class actions and those cases
alone have to be begun, and that the price of
certifiéation is the ability to try the case.

And while reaéonable people may disagree, I
think thét the answer should be, no, class actions
like the rest of the civil litigation docket should be
able to be commenced, and in this instance certified, -
without a certificate of triability; but that doesn’t

mean without a certificate of litigability, or the

Phpiperenn A

PN

e dgmt e

A ctnms o PA i P g e 7 e B




e e g

-

e g e A

e e gt i e i

PN

et A 5 e i = o i g i b s i i s g

10
11
12
13
14
15
16

17

18

19

20

21

22

23

24

25

PROFESSOR JUDITH RESNIK
, ‘ 123
ability to litigate the case at all.
| And my reasoning for this is actually in
part quite practical, which is that everyone of us
knows Ehere_are other ways to aggregate cases in our
system; and whether it is by an MDL or- Rule 42 or

consolidation or informal pretrial government orders,

I believe we are living in a world in which trial

judges and lawyers will say, we’ve got to deal with
these group of cases as a group; and I think Rule 23
has a potential virtue, missipg in MDL, missing in all
these informal mechanisms; a virtue of structure and a
role for judges and litigants and pushing them to the
visible arena.

JUDGE NIEMEYER: What do you think of
Professor Coffee’s language that he suggested to the

settlement proposal as a --

T PROFESSOR RESNIK: I have two other

alternative wordings. The language I have to éay I
object to inordinately is the language that is the
proposal before you, which starts with the words, "The
parties to the settlement request."

I think that while I agrée with the
Advisory Committee, settlement ought to be in the
class action story, I don’t think the phrasing ought

to be "the parties to theAsettlement,"‘because in
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essence they are suggesting a kind of two-step: - Come
in‘with a settlement or come in ready to go to trial.
And)I don’ﬁ knﬁw whether my dance metaphor will take
me this far, but I want many steps along the way.
Imagine a case certified for discovery, for prétrial
motion purposes, for litigation, maybe for frial, I
don’t know. The language we suggest in our‘testimony,
and I think it appears in Rule 6 as -

JUDGE NIEMEYER: I didn’t quite
understand. What was your broblem with the settlement
request? It seemed to me since it needs approval, it
can only be people making a request.

PROFESSOR RESNIK: I don’t want people -- I
don’t want the Advisory Committee rules, the rules, to
encourage people to go outside, stand there, and
lawyefs saying, "I’m‘going to be a class lawyer as
soon as we walk into court, let’s try to figure out a
deal."

I would like these rules to say, if you
want to be negotiating with anybody on behalf of a
large group of people, come in and get your.
certification. Say it out loud, say it with notice
availadble to other people, so that this process of
negotiation of agreements and settlements can occur

under the rubric of the federal rules that gives an
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oppoftunity for visibility, that potehtially

‘structures in a  role for the Judge, that provides

notice. to other people that you aré taiking‘
settlement, that lets Rule 19 anq Rule 24 operate to
pull in the relevant people and change®the people who
are at the table and presumably potentially enlarge
the table of hegotiators.

MR. SCHREIBER: 'But, Proféssor, are you
suggesting actual~certification or conditional
certification?

PROFESSOR RESNIK: I am suggesting in the
language we actually wrote would say, "In certifying a
class action, the Court may consider the difficulties
that Qould emerge were the lawsuit to proceed to
trial.v The Court may certify a class conditionally,
allow it to proceed through some or all of the
pretrial process, including notice, discovefy, and
settlement negotiations. When certifying class
actions that the Court believes do not or might not
meet all the criteria for certification if trial were
to occur, the Court should so staté in its opinion and
should revisit the question of class certification
either upon motion of the parties or sua sponte if it
appears that the settlement of the dispute is

unlikely, or if other information is developed that
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makes plain the impropriety of class certification."
JUDGE NIEMEYER: Do I understand then that

you would require some court intervention.on whether

- there is a class before there is a settlement

negotiation?

PROFESSOR RESNIK: I would encourage it.

One of the concerns I have is that the risk
of rule drafting is to draft with like one example in
mind. And there had been a good deal of discussion
here today, whether it’s Georgine, or In re Asbestos,
or whatever. We have a few very visible examples.
But the world out there in all of our experiences is
more complicated and there are more variations on this
theme.

I don’t want to say per se there would
never be a class that walks in with -- -

- JUDGE NIEMEYER: But the language of your

©

proposal suggests at least that the paradigm way 1is to

first have the Court look at whether there ig a class

and have the attorneys be representing the class under

some kind-of Court approval before the negotiations

rather £han have that combined in the negotiations and

coming to court all as a single process.
'PROFEéSOR‘RESNIK: Absolutely. I think the

rule ought to be encouraging people to step in first
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and say we here volunteer as self—appointed
representatives of a lot of people who are absent and
one of you who are Judges should sit there and say,
you look okay to me or not, or I am worried along the
way. And here is your --

And here is where I actually disagreed with
Proﬁeesor Coffee. I don’t think that everyone who
filee a case says I am going to try it. And I don't
think that all leverage equals trial.

In the context of litigation there is a lot
of different leverage. Your point is, as we know,
that there are other subclasses or individuel trials
waiting in the wings that are tiiable; that discovery
-- I have seen pleﬁty of cases in which the defendant
is hoping beyond hope that nobody will look at all the
pieces of paper and records that are around.

- So there is lots of leverage in this world
of which trial is a potential piece, but not the sihe
qua‘nOn, or the only one.

And so that giving an authorization for a
settlement -- for a certification in which you are
gaying, "I'm ﬁot promising you that they will be here
at trial time as a class. I don’t know the‘answer to
that vyvet." And thereby enabling a Court,ras well as

the pafties, to learn more by taking seriously what
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.

‘the 38 rules with their amendments do: Give you

discovery, givé you multiparty practice, give the
Judge a role in the pretrial process.

JUDGE NIEMEYER: Now, what if the attorneys
did their negotiations and said, all right, we are
going to stage our court approval, and the first
effort is to go in and they’1ll file their lawsuit and
get class certification, theré will be no opposition;
basically they will say, well, we’ve been talking, and
candidly, Your Honor, we are at a position where we
are thinking about trying to settle this case after
you certify it.\ Is that --

PROFESSOR RESNIK: Then what I would:urge
you, Your Honor, in that setting to do would be to
say, fine, vyou better nétify your proposed class
members that you are not only here as a class, but you
are here as a class that you think is about to be a
settlement. Because -- ‘

JUDGE NIEMEYER: A fait accompli is your
problem, I gather.

PROFESSOR RESNIK: And I think the rules
encourége -- the current parties to a settlement
language encourages to go away and let me see you the
first day with your settlement in hand; whereas what

the rules ought to be encouraging in saying out loud
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we know evefybody in the world is going to talk
settlement, that is what we have asked you to do, by
the Way;

MR. SCHREIBER: But, counsel, no defendant
worth his salt would égree to a conditional settlemenﬁ
class if they didn‘t know what the settlement was,
because they have no guarantee that the Judge may not
keep the class. So, therefore, the principle that the

defendant works on is, I will negotiate in good faith,

I will come up with a price, we will go in, and if it

sails, we will pay, and if it doesn’t, we go back to
square one.

Under your proposal, I suggest, that you
would never get a settlement class because no
defendant would evef agree to it.

PROFESSOR RESNIK: I am absolutely trying
to make it -- I am not promising you an easier deal.
I am actually making the deal harder, because I am
worried about --

MR. SCHREIBER: But you are making it so
hard that in the reality of the litigation process
nobody would go forward.

PROFESSOR RESNIK: I actually don’t agree
Qith that version of the reality, because the reality

part says that there are cases, ala the Willging
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study, et él., that tell us that people do get
cértifications and then you talk settlement and then
you settle.

You may be limiting the number of cases in
which defendants will say, I ha&e no objection to:
settlemeﬁt -- although I actually‘think that that is a
real empirical question, becauée I think there are
many -- we have seen over the last few decades people
who have been, quote, plaintiffs and defendants,
switching places about whether they are for and
against settlements in class actions, particuiarly in
tortrlitigétion.

MR. SCHREIBER: Counsel, in 30 years of
practice, or maybe 40, as a judge -- and I know,
because you were the clerk to a fine judge, and we
spent time together when I was a Magistrate, in 30
vears of practice, I have never seen a defendant walk
into court and certify a class withoutAknowihg what
the cost will be.

So, your suggestion that they might agree
to it doesn’t fit with the reality of the economics of
class action practice.

PROFESSOR RESNIK: I want to respond in two
ways. Step 1 is that in the current world there is no

incentive for a defendant to so agree and, hence, your
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examples. -

If, howevér, the rule was organized to

discourage settlement class actions, and defendants

have some. interests in negotiating with a group of
people in this aspiration. of the ever-elusive global
peace, and a resolution that wraps a lot together,
they may be interested in at least not opposing and
perhaps agreging'to a conditional certification.

Step 2 is, if the cogt is that you have a
more contested certification, I am prepared to pay-
that price to damp down a practice in which people who
say -- in which lawyers say, lawyers who are of course .
already known to the défendants because of their prior
experience within a business of a particular segment
of litigation, say, "I'm the one who ought to go
forward in wrapping the deal." And I think that
practice builds in some problems.

And I am here for articulation. if\yoﬁ
take the In re Asbestos majority in dissent opinion,
we know more. ‘We Enow‘about -- coming back to Mr.
Fox’s comment about the role of the lawyers here, we
don’'t know everything we need to know about what went
on in the negotiations. But we know a lot more.

I.think the activity in an era in which

civil litigation, civil settlement litigation, we
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ought to be pushing more of this where you are in
representative litigation to the articulated law, law
of settlement; law of judges’ role dealing with thesg
aggregate‘they create called classes actions, and the
lawyers they so empower.

MR. FOX: Professor, let me ask you a
question. The way (b) (4) 'is presently worded, "the
parties to a sgttlement request certification," you
say you are very opposed to that. Doesn’t it bother
you that a judge may say at the tail end of (b) (4),
"I’'m not certain at all that this matter could ever
be tried; so I strongly urge you folks to get together
and settlé." Isn’t it at least betfer to have the
parties generate that request than to have the judge
twist arms pointing to these problems of ‘triability?

PROFESSOR RESNIK: I’m not éctually for
judges twisting arms for settlement, but I am aware of
local rules, including in the District of

Massachusetts, and many others, in which they oblige a

'Judge at ‘every pretrial conference to say to parties,

have you thought about settling.

MR. 'FOX: Yes. But have you thougﬁt about
it, because i am not at all sure that I can ever
certify this for trial at all. This is an abomination

of a case. So, Mr. Plaintiff’s lawyer, you better
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‘take that -- That is kind of,troublesome.\

PROFESSOR RESNIK: I want to vary your
hypothetical. I am not suggesting that judges say I
take a case in which I think there is no plausible
federal case here, and then suggest to you, have é
little green‘light to try to settle it.

What I am suggesting is that we look at
cases in which we say, frankly, manageability may be

very difficult. What is this megatrial going to look

like? Will I like the variation? How will I do it?

In which I say, I don’'t know whether we can try it,
and I don’t know it yet. That isn’t to say I won't
let you proceed through some of this.

Let'me just say, in a way --

multilitigation currently occurs in. which at least

technically these are individual. cagses collected for

the pretrial process. What MDL lacks, and in some

sense my suggestion would make this like MDL, because
they are pretrial. For pretrial purposes, they are a
group. - And we.know that what happens is that Judges
appoint plaintiff steering commiftees, and that they
are de facto class actions;(that they occur without

any articulation of the ethical obligations of the

‘amalgam of lawyers who make up a plaintiff steering

committee, of the individual lawyers who are out
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there, and we know that in very few cases are they
actually remanded for individual trials.

So what I am saying is, éive some of what
yop offer under the Rule 23 rubric to these advocates,
be they MDLs or to the other, by saying, frankly, what
you do when you do an MDL; you’re not promising a
grpup trial, and you are saying deal with these things
as a group.

And, I want to come back to the point about
who are‘the lawyers and what are their roles, with the
exchange you had with Professor Cramton, which is to
say that there is a ton of work to be done to figure
out who are these lawyers when there are 1éyers of
lawyers.

In our written comments, we mention that in
mass tort cases, for example, they are often
individually retained plaintiff’s attorneys, as well
as a plaintiff’s steering committee, who is talking to
clients, with what kind of information. You commented
how can lawyers say what is problematic about their
case.

How is the Court going to figure out a way
when it makes this little animal, called the class
action, to deal fairly with the layers of people that

are in it? That is the role.
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I know that 23(e) is only a little bit on
the agenda right now, and I guess in terms of what the
work is to be done, there is an F word in this
context. It’s called fees. And no one wants to
mention a word abouf attorneys fees as part of the
question of whether rules drafting Have to say: Fees,
costs, the administration of this aggregate.

JUDGE NIEMEYER: The difficulty I think
that the editorial press seems to reveél is that in an
individual case, the client is the predominant
interest, and the attorneys fees is subordinate to the
client’s interest.

in the class action case, most éf the

editorials I have seen have commented in regard to now

‘the attorneys are players instéad‘of the -- and with

the predominant interest rather than‘the.client. And
I don’t know -- I think everybody is reaching for ways
to try to solve that problem, because on the one hand
the aggregétion of cases is a necessity for solving‘a
lot of our mass torts large types of cases, which will
probably only increase in the type of economy we have.
But on the other hand, we have these at
least appéaranée of abuses that the public, at least
some portions of the public, are terribly troubled

by. And finding the right handles to solve these
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problems seems to be what we are here at this hearing
about but what>the committee has been striving after
too, and I am not sure We have landed on it vyet.

PROFESSOR RESNIK: Well, what I would urge
in terms of taking it on is\that in the aggregate
cases that you create you actually have a wealth of
potential resources in the‘bodies of lawyers

representing the various layers, and that you might be

~able to deploy them better if coming in again to this

notion-of conditional certification you have the
capacity to structure the relationship among the
lawyers as well and designate different lawyers to be
there, especially in the Very large cases, it’s plain
that theré are diversity of interésts within a
claimant class. And when you have\more than one set
of lawyers around, you have this resource.

the things to put on your plate, the administrative
costs, there are things like document depositories,
how to allocate the costs among many plaintiffs and
many defendants in cases in which, unlike the
immediate settlement paradigm, one is hoping that
there will be some litigation as a predicate; that
there are litigation classes, not trial classes and

not just settlement classes.
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How to allocate the cost of this activity,
whether it is the cost of documents, the cost Pf
exchange of information, in a fair fashion across
districts is a terrific problem that case law is
béginning to peék at the notion that it is not just
fees that can be troubling, but the‘costs,\such as
phoéocopying, attorneys’ meetings, the documents.

And there is a beginning layer of case law
that I think ﬁhat this committee could well take on to
think about whether‘of not, for example, you allocate
across all the partiéipants all the time.

I mean, just examples of, if you have
layers of lawyers and the Court is saying you are lead
counsel. In the classic securities case, there is a
single set of lawyers who is there on behalf of a

whole host of unrepresénted people who may have small

recoverieg. In these mass tort cases, there are

individual lawyers for individual clients as well as
group lawyers. Who pays what?

And do the clients of the individual
lawyers pay twice for the cost, three .times for the
cost? Do defendants pay for all the different
documents that have to be exchanged?

So under the rubric of 23(e) and of 23 in

general, looking toward now a much richer set of cases
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that(fall within the definition of class, there are an
array of issues that could come onto your docket in
terms of other drafts to start articulating‘
obligations. And I'm a little uncomfortable --

JUDGE NiEMEYER: You should draft only one
set of changes, I think.

PROFESSOR RESNIK: Well, you may want --
aﬁd that is a concern that several people have
sugéésted to you, that you‘wént to put more of these
changes togethef. And, you know, people have said,
"Gee, do more under 23(e);" incorporate gsome of the
standards.

Professor Rowe has responded that there is
a fairly stéble bédy of case law. I think people are
saying to1you, push those judgés a little harder in
éffectuating, and then use your rﬁle—making voice to
say under 23(e), here is the biggef job for you and we
insist qui&e‘upon it. |

JUDGE NIEMEYER: All right. I think we
h;ve gone over a little bit. Bﬁt I appreciate having
your comments, Professor.

‘ yPROFESSOﬁ RESNIK: Well, I appreciate the
opportunity. Thank you.

JUDGE SCIRICA: Professor Cramton raised an

interesting ﬁoint. He remarked that in the settlement
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class>proposal we may be moving into a dangerous area
of{substantive law, and I see that Professor Burbank
is present here who has thought a great deal about
this.

‘Steve, is there anything that you would
like to say about this? You are familiar with the
rules enabling act.

MR. FOX; Thought you’d never ask.l

PROFESSOR BURBANK: First, if I may --

JUDGE NIEMEYER: Is this a setup?

PROFESSOR BURBANK: This part is not,
actually. |

Prﬁfessor Cramton remarked that
overstatement can be useful. It can also be harmful.
And in his éroup condemnation of judges who are
involved allegedly in settlements, he included Judge
Reed. And I will. like the record to reflect that
Judge Reed was not involved in settlement discussions
in the Georgine case before he was enlisted to assist
Judge Weiner in that effort. And I am sure you Qill‘
accept that correction. |

JUDGE SCIRICA: That is correct.

. PROFESSOR BURBANK: In termg of the

enabling act, I think that there is potentially a

problem here, probably not under the law as it exists;
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'the law as it exists stated in Hanna v Plummer and

Sibbach against Wilson, and it is very difficult for
the cémmittee, for that matter the Court, to ovérstep
the boundaries that have been set because they are so
loose.

I fhink it is also the case, however, that
one should perhabs take seriously the notion that the
standards set forth in Sibbach in particular for the
enabling act are not sufficiently rigorous, and that
whether or not Professor Cramton’s prediction, which
of. course could be a self-fulfilling prophecy in that
he and his colleagues get Congress interested in the
problem, and~which does little more than equate

substantive with controversial. I think one ought to

take seriously the notion that there are limits beyond

those stated in Sibbach and iﬁ Hanna.
- g " I don’t think, however, that (b) (4) as

currently formulated would pass those limits which I

‘think must have to do with rulemaking that predictably

and ‘unavoidably will affect rights under the

substantive law. I meéan, I don’t see that in (b) (4).

<

And I don’t see (b) (4) making the sorts of
policy choices that I think raise or should raise
serious enabling act problems.

Finally, even if one disagrees with that;
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and I think that reasonable people can disagree with
that, there is a problem here, and that is that the
Supreme Court itself recognizes that its class actién
rule is substantive. - Justice Blackmun said as much
in the Mistretta case.

The problem is that when a rule is made,

and let’s assume at the time that one doesn’t believe

‘that it will predictably and directly. affect rights

under the substantive- law, and it turns out that it
does, there are lots of rules like that; it’s not just
Rule 23.. It’s discovery rules. Indeed, Professor
Friedenthal said\in the early 1980s that anything more
than the tinkering about which Justice Powell
complained in his dissenting opinion in 1980 would be'
for Congress, because the discovery rules have
substantive impact. It’s a problem. I mean, once you
make a rule and it turns out toc have some substantive
effects, does that mean that the Supreme Court, with |
your help, is powerless to do anything about it? That
any future law making has to be done by Congress.,
JUDGE NIEMEYER: We could be in a grab bag,
because Congress has suggested that a lot of this
ruleﬁaking belongs in Congress, and the courts .have:
suggested a lot of venue questions does ‘it belong in

the. courts --
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PROFESSOR BURBANK: .. I understand. But it
seems to me that a number of the enabling act

arguments that are being made now. put you in -an

impossible position -- put the'Couft in an impossible

position, even if it is true that rules have .turned

out to have substantive effects, because effectively,

the Supreme Court can’t do anything about them.
‘.Ndw, if you take that view, I‘think you

have to be very careful that rules do not predictably

- and. adversely affect an identifiable class of

1itigants\ And Professor Cramton I take it believes
that perhaps (b) (4) as currently formulated would have
such an impact. I don’t see it; but, again,
reasonable minds can differ.

JUDGE NIEMEYER: Okay. Thank you.

All right. Is Eugene Spector here?
- MR. SPECTOR: Yesr

JUDGE NIEMEYER: Do you have anything to --

MR. SPECTOR: I would only add to what
Professor Coffee said. I agree with his comments on
(F), which is the area of my concern.

'And I would reiterate one other thing. I.
believe: -- |

JUDGE NIEMEYER: (F), you mean, not the

appeal --
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MR. SPECTOR: (b) (3) (F) .

JUDGE NIEMEYER: b(3) (F), right.

MR. SPECTOR: And the only other point I
would 1ikeito make is that I think we as lawyers who
represent classes take our duties to those classes
seriously. And. I think that is a view that‘is not
shared necessarily by Professor Resnik, at least based
on the.comments that I heard today. And I think that
is part of the syStem.\

JUDGE NIEMEYER: Well, I understand that
there is that perception. But just so that it is not
overstated, I didn't take Professor Resnik’s statement
to be that. I think that there is a manageability of
attorney resources and accountability to clients, and
that type of thing, which doesn’t necessarily cross

over into abuse or a violation of attorney

responsibility. I think that is the way I took her .

comments. But --

MR. SPECTOR: I am not suggesting
otherwise.

PROFESéOR RESNIK: I appreciate it.

MR. SPECTOR: I am just suggesting that it
is a perception which has been played into the press
which you mentioned, and I think it is something that

needs to be dealt with, that we as class action
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1

plaintiffs lawyers especiall§‘take our duty to the
class and to the Court éeriously.

JUDGE NIEMEYER: Well, I think your
comments are well taken, even in a broader sense. I
thinkhthe whole third branch with its attorneys,
judges, and everything else attached to it, really has
a duty to get the public on board, because we haven’t
done so wgll in the last few years and if confidence
is lost in this branch, including class actions, then
I think we have a serious problem. |

All righf. Thank you, Mr. Spector.

Mr. Leighton.

MR. LEIGHTON: Yes, Your Honor.

JUDGE NIEMEYER: Do you have anything to
add? |

MR. LEIGHTON: Well, Your Honor, I have
proposed a draft of Rule 23 (e).

JUDGE NIEMEYER: Have you submitted that to
us?

MR. LEIGHTON: Yes, I did.

JUDGE NIEMEYER: Okay. Then we have that.
And thatywill be considered, of course.

MR. LEIGHTON: I don’t think that the
public itself has been represented before this

committee, beécause the committee has not advertised or

B
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made known its willingness to receive comments from
the pﬁblic. The public is affected by everything that
has been said here today.

JUDGE NIEMEYER: I would hope we would get
any comment from any member of the public. I'd assume
that this was a public hearing and a public notice.
And if.you~represent the public, I am happy to hear
erm you;’ |

MR. LEIGHTON: I would like my five
minutes; if I may say.

JUDGE NIEMEYER: Well, come on up and let’s
hear from you.:

| MR. LEIGHTON: Mr; Chairman, and members of
the committee, I come here before you based on the
experience before the federal courts and before the
state courts in matters of settlements of class
actions.

You will find on page 2 of my statement,
that, as I have experienced it, a final judgment in’a
class action should include 10 distinct elements which
are not included today.

I have also filed an appendix to my
stateﬁent which apparently is in the file. You have
two specific final judgments that have been entered

recently in the Southern District of New York, and
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which do not comply with the federal rules of civil
procedure.

One basic rule is that you always notify a
person who has been enjoined of his duties and |
liabilities under the injunction. Both of those finai
juagments contain injunctions which have not been

served upon those enjoined. That is the problem.

Because, once you enjoin people from going ahead and

delving into matters which the settling parties have
not adverted to, you have a réal problem. I shall
illustrate.

Only a few days ago I came across facts
which render a final judgment entered about 9 yvears
ago on the basis of false premises. The facts are
really very’simple. |

JUDGE NIEMEYER: Is this a class action? .
- MR. LEIGHTON: It was.

The facts are very simple. The corporatioﬁ
which settled, accepted 250 million dollars in paper
issued by another corporation. The other corpprationi
went bankrupt. The paper was canceled.

The settling corporation has not recqveredl
its money. Why? Because of a class action
settlement.

Nobody at the time of the settlement ever
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thought that there would be a cancellation of the 250
million. dollars worth of paper.

It.was ;abeled "preferred stock." It was
really paper, worthless paper. It was canceled for
one dollar. Now, that is one thing.

Another élass‘action that I was involved
happened aboutrll years ago. And that is where facts
relative to the standing of the person who advocated
the classg action were not delved into. The result was .
a loss of 120 million dollars to the corporation that
settled that action.

So, if you do not amend or do not intend to
amenﬁ Rule 23(e) as I suggested you should, you are
really asking for trouble, because under the present
wording of Rule 23(e), you can do anything you want,
anything you want, estop the shareholders from ever
pursuing the matter, and when you find out ﬁhe truth
you find that you are under an injunction not even to
raise the matter.

I have not heard today any comment about
injunctions contained in final ‘judgments.

I have mnot ﬁeard anything today about the
final judgments not being served upoh those who are
members of the class. And there is no such service.

JUDGE NIEMEYER: Okay. Thank you very
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much.

MR. LEIGHTON: That is the sum total of my
comments. |

JUDGE NIEMEYER; Thank you. And we have
your comments toé. | ‘

Robert’Kaplan.

MR. KAPLAN: Yéur‘Honor, if I may have just
ﬁwo minutes.

JUDGE NIEMEYER: Sure thing.

MR. KAPLAN: Robert N. Kaplan.

I have been practicing for about 25 years
representing plaintiffs in antitrust and in securities
clasé'actidns.

I think these rules were promulgatéd

because of mass tort and consumer class actions. They

are going to have very negative effects if they are

passed in this way in antitrust and securities class

actions.

First of all, if the practical ability of
individual class members to pursue their claims and
whether the probable relief to individual class
members justifies the cost in terms of class
litigation, as avpractical matter in the trenches, is
going to open up class discovery to absént class

members. At the moment, the discovery is'limited to
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the actual plaintiffs. Defendants’ lawyers will be
able to now have discovery of absent class members,
who are hundreds and thousands of peopIe; to see
whéther they have the practical -ability to pursue
their claims, what the probable relief is to
individuals. And in a securities class action>——

JUDGE NIEMEYER: Your concern is that the
discovery will end up probing into irrelevant matters
and actually matters that normally would not be
discoverable in a --

MR. KAPLAN: That is true. It is going to

" greatly expand the discovery. In a securities class

action, you don’'t even know who the class members

are. A lot of them are in'street names the brokers

“only know. So how are you going to find out who has

émall claims and who has large claims?‘ Are you going
£o have discovery of the brokers and get Ehe‘lists and
sénd out notices and then have discovery of thésé
people? |

In an ‘antitrust action, you have some very
large claimants, large purchasers. Are you going to
be able to have discovery of them to see the amount bf
their claims, what it would cost them tO*litigate}
whether they have practical ability, whether they

don’'t have the practical ability, what is the amount
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of the damages, what is it going to cost, what isg it
going to cost the defendants, are you going to have
discovery of the plaintiff’s experts, of the
defendant’'s experts. You are really opening up a
whole new area.

At the moment, the rules for class
certification are defined, people kno@ them. There is
generally a minimum amount of discovery. In
securities class actions, we often stipulate to
classes. This is all going to6 change. So it is going
to really open up a whole new area.

In the seftlement classes, we use tﬂose in
securities and in antitrust class actions. " I have one
example where we 'negotiated for a year and-a-half
before a settlement master. Nobody wanted tojgo to
the expense of litigating the class motion. So we put
that on the side. We £finally afrived at a settlement,
and as part of the settlement it is a settlement
class.

Now, is the judge not to approve it? It is
routinely done in those actions, not because there is
any kind of -- something that is not an arm’s length,
we negotiate the settlements, they take years. We
have discovery, but if the class is not certified it

is done as part of the class certification.
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I might suggest that what is happening her;
is, becaﬁse of the mass tort and consﬁmer areas,
people haven’t really thought about --

JUDGE NIEMEYER: Well, even in those aréas%
we heard comments this mofning alfeady that havé -- I
think Mr. Black or someone else addressed the questioﬁ
of discovery and to‘costs and the ability to pfosecute'
a suit. So it méy not even be limited to what you are
talking about. It may be a broader problem.

MR. KAPLAN: -Yes, Yéur Honor. But if theré
are problems in the mass tort area and the consumer\
areas which I am not equipped to address here, perhapé
there should be separate rules for those areas. Just:
like Rule 23.1 was split off for derivative actions,
perhaps some considération should be inen to where
you have futures classes and issues‘that don’t exist
in antitrust and '‘securities, because what has been

done here is going to create terrible problems in an

'

‘area that has worked well, and that is not the reason

- why these rules were being promulgated.

Thank you.

JUDGE NIEMEYER: All right, thank you. I
think I have covered the entire list of people that
have been scheduled for the morning session. We are

about 15 minutes behind.
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We are going to try to hold to the
schedule. We are going to try to acéomplish business
during the lunch hour. So, if‘we resume ét 2:15, it
may be a minuté or two late, but we’ll coﬁtinue with
the people that have signed up for fhe hearing thig

afternoon.

I do want to thank the people who testified

this morning. I thiﬁk the comments were'veryrhelpful$

and covered a broad range and not only,éf comments,

but of interest,\and will be useful to the committee.i
We’ll see some of you this afternogn.

(This matter recessed at 1:17 p.m.)
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(The panel resumed the proceedings at 2:30
p-m.) .

JUDGE NIEMEYER: This is a continuation of
the hearings on Rule 23. This morning we had a full
morning of hearings. We heard from the academic
commdnity, from plaintiffs’ lawyeré, defendants’
lawyers and some public'interest lawyers, and got a
wide range of views. Some'of you may have heard
those comments.

Whilé I'm sure there’s going to be some
repetition, if you are hefe and ﬁhere’é a
particulariy clgar comment that was made that you
share in, you can allude to it so that we know you
support it without repeating it, if you want.

I'd like to make sure that we get through
everybo@y who is on the list today, and give the
opportunity for a hearing. But to the extent that
you can tailor your remarks and adopt others} £hat
would be heipful.

I’ve been alerted by someone that the

‘people I've called up to the table have somewhat

similar interests, but maybe not. 1I’'ll let you
define your own interests. But why don’t we begin
with Mr. Montague? We're going to try to limit you

to ten minutes. 1I’ve been a little loosey-goosey
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'with that, but it would be good if you can --

MR. MONTAGUE: I think I can live with
that, Your Honor. I hate to begin by correcting my
name,‘but it’s pronouncéd Montague,,Laddie
Montague. ‘It’s an honest mistake.  I’m from Berger
& Montague, predominantly a plaintiffs’ law firm,
although we do some defense work.

I personally have been involved in
antitrust class qction litigation since 1964, so.
I’ve had it under the old spurious rule and the
preseht'rule.

I didn’f hear everYbody‘this morning, but I

¢

did hear Professor Coffee and Bob Kaplan with

- respect to their remarks on gb)(3)(F). I subscribe‘

to those véry strongly and will not repeat those
remarks. But i believe that is a very --
- JUDGE NIEMEYER: This is the cost
justification?

'MR. MONTAGUE: Yes. I really do believe .
that will Se a tremendous detriment, and has a
chance for abuse with respect to the traditional
type of class actioné’of~aﬁtitrust and»securities‘
and ERISA and that type.

I would like to taik for a minute, from a

practical point of view, about the settlement class,
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because there seems to be -- at least some of the
comments I heard this morning seem to have a
migconception, in that a settlement class comes
about at least from ﬁhe plaintiff’s side because
£hey say, my God, this is an awful case, we’'ll: never
get class certification and we better do something
about it. In my experience, that’s'just not the
case.

If a plaintiff felt that way and that. was
the case, I can assure you that a defendant would
never be interested 'in entering into a settlement
class. The reason those --

JUDGE NIEMEYER: Just to be practical about
it, I don’t think any lawyer who is wopth his salt
ever thinks less of his case thén it’s worth, and
usually we think more of our cases than it’s worth.
So if you have a few pléintiffs, even thoﬁgh it may
be a difficult case, you may get invested in it, and
thé guestion then comes in when you’re negotiating
with the other side.

All you can see are the good parts and the
positive claims and the risks to the other éide.

I’'m sure when you come into negotiations, that’s the
type of strength that you try to convey.

MR. MONTAGUE: I agree with that, but the
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rpoint I am trying to make is.with respect to the

Class action certification. There is usually, at
least in the antitrust areas -- and\I’m sure it's
true of other areas, there’'s a -- there are certain
areas that are always a;taéhed, such as can impact
of injury be shown. by common proof. The defendants
always go into all the different myriads of
differences in the way they do business and how .
different customers are treated.

in some cases, they are very serious to
overcome it. The plaintiffs get experts anq the
defenqgnts get experts, and it becomes a very
serious issue. There are lots of times when that
uncertéinty is on both sides of'the»table, that the
parties get together and they say, look, we can‘
settle,this‘case. It is a viable class action in
terms of4liability, whether or not there’s a common
violation.

.. If we cén agree on a way to havg the funds
distributed and how they should be allocated to the
injured persons, that satisfies the very issue that
we would be litigating in class action.

JUDGE~NIEMEYER: But if I understood some .
of the people who were concerned about the

settlement negotiations in that posture, you have

et S s i . S S T gy, ER Ay s ot B 8 P o e A s

E o —




e o e et e e e T e e T

B

[ ey ™

ey s s

[T

& g e s kg

P

e B R s 1 e Sy S S st R g

157

10}
11
12

13

14|

s
16
17
18

19

21
22

23

24|

25

20

this kind of scenario, which is not probably an
unfair scenario. You represent a gropp\of
plaintiffs and you’'re considering or have thought
that you should represent a class who are‘similarly
situated. You face your counterpart defendant’s
office and talk about it and think about how to
settle, think about what you want. Finally, the
defendant comes up with a number that’s agreeabie to
you. |

But, in doing that, he says, how, look,

~when we settle this case, I want to get as many

people in the settlement as we can. At that point;
you now have lost all resistance to agreeing.
There’s no reason why YOu4wou1d agree to get a
larger class and have a greater, even for a very
small amount of incremental settlemeﬁt,‘value to .
include another million people.

And so at that poinﬁ is the risk in this
whole process -= howifar are the two of you going to
reach in describing the bounds of your settlement?
of course, there’s nothing constraining you from
defining the limit and going to court, because’ﬁOW‘
you'vé both reached an agreement as to how this can
be settled;\and you now both have an interest. The

defendant has an interest, and you include a greater
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number, and you -- of course, it makes your pot
bigger and your feeé a little bigger.

| What'’s going‘to tell you, I can’t do that?
And so there is nobody on the other side at that

point in the negotiations, and the question is how

- to address that.

J

MR. MONTAGUE: You're absolutely right
about one thing, the defendants in a settlement --
any type‘of'negotiation, even when there’'s a
certified class, they want as broad a protection as
possible under the ruleé. I’m not quite sure how to
address the other, except that jusf to tell you from®
my personal experience very recently I rejected
that, and, as a result of that, I litigated the
class. 1In 30 yeafs that was the second class
certification that I lost, But it just. couldn’t be
done, and it wasn‘t right. I think plaintiffs’
lawyers do take that attitude.

JUDGE -NIEMEYER: I’'m not suggesting
anything untoward. Wha; I'm suggésting,is that yoﬁr«
incentive at some point is to do the same thing that
your opponents’ incentive is. Professor Resnik
suggested that if there was some way befpre you
actually get that far to get the Court involved,

\

which is to let’s certify the class to enable you to
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negotiaté -- that was her proposal -- there’s some
ring of benefit to;that. I don’t know whether our
rule does it or ﬁot. At least that’s the
observation of an earlier comment.

MR. MONTAGUE: The rule doesn’t do it, and

‘there is some ring to that. But the practical

problem is -- and I think Magistrate Schreiber

referred to that, and that is, what defendant is
going to come -- defendant feels that it’s being
prejudiced, even if it intimates to agree to a
settlemént class before it has a settlement, because
they are afraid that will spill over and influence
the judge and certify the class if it has to be
actually litigated. So I think, as a practical
matter, that is not workable.

But someone this morning -- and I forget
who suggested safeguards. I think that’s a very
good idea. I’'m not so sure that they have to be in
the rule. Usually) the courts themselves come up
with them, but some of the Qafeguards'at least for
the antitrust context -- |

JUDGE NIEMEYER: One of the safeguards that
initially was there. I’'m trying to play devil’s
advocate to find out where this could lead. One of

the safeguards was that the class is defined by what
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it could be under the rule. If we drop all of the

barriers as to what it could be, then we’re left to

the limits of what the attorneys are agreeing to.

Is that too fraught with danger to alloQ
that? That’s the question.

MR. MONTAGUE: Well, I think that Rule
23(a), in effect, defines what the class could be,
and what the class should be. If those -- if those
standards are followed in accepting the settlement -
classes, as the rule provides, I think that is the
safeguard. But I wés going to suggest very simply
that (a), that plaintiff distribution, how the
parties or how\the plaintiffs’ counsel plaﬁ to
distribute the settlement amongs£ the class members
should be pért of the settlement approval in a
settlement class context.
- It’s not that way in a litigated class
context, but in a settlement class context because
that resolves many of the issues -- that shows how
the parties resolved the issues that should have
been litigated that tﬁreatened the class being
certified as a litigated class.

Secondly, I don’t think‘tha; the risk of
class certification should be considered by the

Court, which is approving the settlement as one of
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the risks. I think the settlement has to be
acceptable on its own terms, and I think that would
resolve some of the problems.

Thé last two things go together, and that
is that the form of notice be’a reader friendly
notice. That obviously people have an opportunity
to —-

JUDGE NIEMEYER: What was your view on the
settlement? Basically, you’re in favor of the
settlement?

MR. MONTAGUE: I’'m very much in favor of
the settlement. It’s very constructive.

PROFESSOR ROWE: If I understand your
position, you’re in favor of tﬁe settlemeﬁt. I
wonder if you have thoughts on Professor éue
Koniak’s idea of distinguishing between the classes
that couldn’t be tried, which she calls malignant,
because she sees no bargaining leverage on the
plaintiffs’ side, versus the more benign ones ghat
could be litigated, and possibly‘limiting the
settlement class context to --

MR. MONTAGUE: I was not here for her
testimony. I did hear reference to it. I must say
I hadn’t thought of it before. My instinct was that

it was a very constructive idea. There are cases --
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that the only way that a redress couid be had in one
form or another is in this context. In those cases

-- and I'm not quite sure how they are always
def;ngdw‘ That seems to me to be a reasonable
suggestion. Since I've.beeﬁ here no one has talked
about the interlocutory appeal.

JUDGE NIEMEYER: Yes, we’ve had several
comments, but you are free to give us your views on
that.

MR. MONTAGUE: I think it is both an
ﬁnnecessary rule, and I think the ramifications
could be unfavorablé. The reason I say that it’s
unnecessary is that if you really look what happens
-- let’s aésume a class is certified. ‘There is
always the rule in (c)(1), that it can be
conditional or it could be altered or amended. Even
if, when it’s certified, in. many cases there’s a

motion to decertify at the same time a.motion for

‘summary judgment is filed. Those cases are often

' considered particularly when there is -- when the

initial certification is conditional.
But let’s assume that a case is certified
and it goes to trial. If the plaintiffs win, then

the case is going to go on appeal, and the class

.certification issue is going to be heard.
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If the plaintiffs lose and it’s‘certified,"
it may go unappealed,‘but certainly there ié(not
going to be an issue of class certification.

PROFESSOR ROWE:. But isn’t that a terribly
small part of the universe\because we are mostly 4
talking about settled cases, and the certificétion
decision has enormous inflﬁencé on séttlement,
whether it’s denied, or if it is denied fhe case
often goes away. And if it’s grand, it increases
the settlement leverage of the plaintiffs.

MR. MONTAGUE: I think there’s something to
that, Professor, but I also think that it’s a little
bit overplayed. Our office in the last -- since
1994, has tried three class action cases. And
unlike Barbara Mgther's experience; we were very
suécéssful in both of -- each of those three cases.
I personally have tried three class action cases,
two of which resulted in a plaiqtiffs’ verdict and
one in which was settled after‘the plaintiffs had
completed their case.

So I don’t think that defendants, where
they think they are -- they have a shot at winning,
are afraid’to take such a\shot at trying the case.

what I don’t understand is why that issue

with the summary judgment -- issue of class
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ceftificatiQnSshould get any more priority than
certain discovery rulings or in limine motions,
which are just as important to the success of the
case; or what someone thinks the case is going to
conclude, or whether a plaintiff who -- a defendant
who filed a motion to dismiss or a motion for
summary judgment, which is denied, that’s just as
important.

I think in the Supreme Court Death Knell
case, the Coopers & Lybrand case, the Supreme Court
pointed that out, that how can you make the class
action decision any more important than some of
ﬁhose,other decisions. I think this rule does, and
I'm not so sure that the empirical.evidence would
support that.

JUDGE NIEMEYER: Why don’t we hear . from
some . of your colleaques?

MR. MONTAGUE: Thank you very muqh;

JUDGE NIEMEYER: Thank you. Jonathan
Cuneo.

MR. CUNEO: . Thank you very much for
inviting me to appear., My name is Jonathan Cuneo,
and I come ﬁp at this maybe a little biﬁ circuitous
and different route than some of my colleagues.

My, backgrouhd is, essentially, I went to .
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law school about 25 years ago -- it seems like a
far-off day -- in order to further an interest in
antitrust and consumer affairs.

After I gradﬁated/from what then would be
Crampton’s Law School, Cornell, I served as a law
clerk for Judge Tamm on the D.C. Circuit.
Thereafter, I served as a prosecutor- of consumer and
antitrust cases at the Federal Trade Commission for.

a period of years. Thereafter, I became a counsel

‘to the House Committee on the Judiciary,

subcommittee on monopolies and commercial law.
Because that was Chairman Rodino’s subcommittee, we-
not only had jurisdiction over antitrust issues, but
over somé court-related issues as well.

Thereafter, I moved into private practice,

I had represented some of my colleagues in the

private bar in Washington, and have pafticipated in’

a few class actions that I either brought'or was
brought into in one way or anoéther.

Now, by and large, I want to direct my
commeﬁts to what you referred to as.change 1l(a) and
change 1(c). Those are the changes in the Rule
23(b) factors. ‘And rather than repeat what my .
colleagues, Mr;‘Black and Mr. Robert Kaplan saia

this morning, I simply wanted to identify with their

t




166

13
14
15
16
17
18

19

20|

21

22

23

24

25

‘remarks and amplify them slightly.

If what I say sounds elementary, then it
will also be short. That is that, in my experience
-- and. this is really experience of over 20 years
-—- that the private enforcement system of antitrust
-- as I say, I have represented the secﬁrities bar
some in Washington. The deterrent effect gf private

actions in these areas can hardly be overstated.
When I was at the FTC, there was a marked
difference inlthe way we would settle consumer
cases; whereas, you know, there)were, at least at
that time, there was no broad federal remedy in
antitrust cases. Theﬂconcern of my colleagues in
the defendants’ bar was always with the effect of
the settlement on.subseduent private actions.
Thereafter, I think when I served for about
four and-a-half years on the antitrust subcommittee,
we re¢eived hundreds of comments one way or another
from the private bar and executives about private
enforcément; very, very few iﬂ comparison about
public enforcement by the antitrust division.
You‘know, I became curious abéut this. We
did some research. As it turns out, there is a
study of the bread industry, which shows just how

important the deterrent effect of pfivate actions
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Now, while your proposed rules purport to
be addressed to a different kind of case, they are,
nonetheless, rules of general abplicability. So
there is a tremendous cbncern, I think, in'thesé
areas for‘diminished enforcement.

One‘point that my colleagues did not touch
on is the changes for 1(a) and 1(c). While they
noted that they would add new areas of complexity;
they didn’t really talk about that in terms of
deterrence. I think that’s an important
consideration for the committee to take undef
advisement.

The fact of the matter is that private
cases and private class actions are already lengthy,
protracted, cbmplex proceedings, sometimes that
involves sprawling records with a multitude of
partiés, both on the plaintiffs’ and the defendants’
side.

The fact is that the new faétors I think
would be -- add an entirely new layer of complexity
to that already very difficult litigation.

Judge Niemeyer, you spoke this morning
about the publié’perception of class actions, and I

think that one of the concerns in the entire justice
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system and the public eye is that it doesn’'t -- it’s

already too complex; that it doesn’t do justice

| rapidly enough.

- JUDGE NIEMEYER: Maybe

favor of going back to the 38 rules.

right with you.

you would be in

I might vote

MR. CUNEO: .I think at counsel’s caution,

before adding new layers of caution, I wanted to

move from those general comments to one very

specific comment. That is, that the new test, which

the committee refers to is change 1(c¢), the cost

justification test at least according to -- and this

is in my written testimony. The draft notes

threatens to become preeminent.
merely a consideration, I think
become preclusive. And that is

eoncern if it -- in addition to

were mentioned by my colleagues”this morning, and

Instead of becoming

it threétens to

a very, very great

the concerns that

also Professor Coffee, if, instead of becoming

merely a test, it becomes -- it

something to be preclusive.

would become

Now, what I tried to do was to fill in

around where my colleagues spoke, and come up with

something that hadn’t been said.

I'd be glad to

take any questions that you have.
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JUDGE LEVI: Could I ask something? When
this rule was under discussion, there was this ?ulé
change in what we’re calling change l(c),’the cost
justification factor. There was quite a bit of

debate within the committee,, you're uhdoubtedly

.aware of that.

What was generating the rule, at least as I
see it, was the sense that there was perhaps a
limited group, but a group of cases that did
discredit to the systém. Those were cases in which
the recovéxy was excéedingly small, vastly smaller
than the typical case that the FJC found; so, in a
trivial area, less than five dollars. The
administrative costs were high.

These people were not easily identified,
and the\attorneys’ fees were out of control. I
remember Judge Pointer said, maybe we should put
something in about attorneys’ fees right into the
rule, but we were unable to do that.

Do you think that there’s any room for a
rule that addresses perhaps a very limited number of
cases that do-'discredit to thé system?

MR. CUNEO: I heard you ask this morning
about cases that involve the two dollar recovery. I

was sitting in the audience and the attornéYs’ fees
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are high. If someone, through an antitrust violation

. -- and I'm not trying to be cute with that, but

. were to steal $4 from every person in the United

States and give‘him~thé mass‘distribution of
technology -- it’s hardly hyperbole"to"suggest that
something like that could happen, but, that could
wind up being a billion dollar case.

If a plaintiffs’ law&er were. to recover two
dollars for every four in those circumstances, there
are those who might think it was a reasonable
recovery. |

So I think that the aggregate amount of the
recovery -- you know, it’s important to understand
what was the total of the alleged violation and how
widespread it was. Whereas, I do think that there
is possible rooﬁ for improvement ?ﬁ I think some of
my colleagues suggested it this morning -- I think |
that the current rule wo&ld invite scrutiny and
would wind up in meritorious cases being questioned
and delayed.

.JUDGE NIEMEYER: Thank you, Mr. Cuneo. Why
don’t we continue with this group? Mr. Rédos?

MR. RODOS: Thank you, and good afternoon.
My name is Gerald Rodos. I'm a partner in a

Philadelphia law firm which has significant

By
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experience in litigation of class actioﬁs.

I was here this morning and I heard various
presentations, so I’m not going to repeat that, and
I‘'m going to try to be exceedingly brief.

| These rule amendments arose in March of
1991, when the Judicial Conference asked about
amending the rules to accommodate the demands of
mass tort litigation.

I think a few members of the panel this
morning mentioned the fact that that’s what their
purpose was. The problem that I see, and what some
others see, is that, of course, they are not written

just for mass tort. They are written to apply to

class actions in general.

JUDGE NIEMEYER: You know, something that
we learned over the last three or four years when we
had all these hearings is that the real problems of

mass torts are beyond the scope of committee power.

' It’s Congressional power that we need.

MR. RODOS: I think you’re right, and so my
firm does p;imarily securities and antitrust cases.
So I see these changes, how théy affect my area. I
submit that, in that respect, they could be very,
very harmful.

I think the Federal Judicial Center’s
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report, their. empirical study :itself, .said that
thére were we%l established applicationslof/Rule 23
that would be affected by a maﬁor restrﬁcturing of
class actién procedures. That’s what I think is the
problem, af least from what I see.from my fieids{

One of the main ones, of course, which has -
been discuséed at length, is 23(b)(3)(F). I'm just
not going to go through that again because Mr.
Kaplan and Professor Coffee and Mr. Black --

'JUDGE NIEMEYER: You share that view? -

MR. RODOS: Absolutely. 1I don’t think that
a solution is just to turn it from the individual
probable relief to the aggregate probable relief.

Because, as I think Professor Coffee said, even with

an aggregate, you still have the mass -- you’re

going to have to have the discovery of the ‘experts,
what ‘are the aggregate damages.

I think Professor Coffee had a suggestion
and it sort of fits in with what I think, is that
you have either the alleged aggregate relief(or the
aggregate relief claim, sd that you don’t have to
have this process that could take weeks and months
before a Court could decide what théfrelief is
before.the Court then could decide how does it

compare with the‘benefits and the costs -- I mean
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the burdens and the costs.
. JUDGE SCIRICA: You would 'add the deterrent
effect? . |

MR. RODOS: Absolutely, yes. I think
that’s what Professor Coffee said. I hadn’t seen it
in writing, but what he said I agreed with.

Now, a shortapoint on 2§(b)(3)(A), which is
sort of -- can be coréllary of‘(f). " If the claims
are too big, maybe yoﬁ shouldn’t have a class, and
(F) is, if it’s toovsmall you shouldn’t have a
class.

In one respect, I just seé that there’s a
conflict, I believe, with the recently enacted
Securities Reform Act of -1995. That said Congress
there declared that the class members withkthé
largest claims are the ideal class representatives.-
And the Act, in fact, creates a presumption that
they should be the lead plaintiff in a class
action. 4

Now, if you have -- (A) could be read as
saying, well, if they are too big there shouldn’t
even be a class action. I think:that just conflicts
if not with the words, but with the spirit of
Congress.

I think, Judge, one of the problems that.
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you raised about isn’t there some area, some level,
dollar émount that is just too small? The problem
again, I see, is that it can't‘be written just for

-- or at least it isn’t written just for the mass
tort area, where maybe there is damage of a dollar
or 50 cents. |

Some securities cases, that empirical study
did show that in this’—— of them, at least in its
analysis, the average recovery thaérwas mailed out
was 50 or 60 or 75 dollars. Now, some people may
say that’s exceedingly]low, but that is a securities
case. And as I think the study said, that is more
the routine type cases. That you really shouldn’t
have the situation where you even are thinking about
not certifying the class.

And, finally, on the appeal. I agree with
some of the others, that it’s just not necessary,
and just because it’s an important decision doesn’t
mean that:..you should have an immedrate‘appeal.\
That’'s what the defendants. always said on a motion
to dismiss. They always try to get a 1292(b)
because, obvicusly, if that is reversed, that is a
significant difference in the case. The case ends.

JUDGE NIEMEYER: But, you know, we have a

fair amount of experience under 1292(b) and get a
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fair number of those claims. They move very
quickly. In 1292(b), as you know, there’s a dual
certification, the distridt court and the appeliate
court. So you have to go to the district court and
usually you get the inclusion in the ordef and it
goes up.

In a very short time, the Circuit Court has
looked at it and said; we’re going to grant or deny

the petition. It’s not a parade of horribles

attached to that process, that is as disruptive as

- might be arqgued.

MR.‘RODQS: Right. I think someone
mentioned this morning, also, that in the Securities
Act that was’just past; the way that procedure is
now, everything gets stayed in the case except for a
motion to dismiss until that is decided. That could
be nine months or a year.

7 Then, when you first begin toklitigate the
case, the first thing is a class action, and when
fhat is decidéd you-get an appeal, you may have a
stoppage again. I don’t know .how much longer this
will add.

JUDGE SCIRICA: Of course, that’s
discretionary.

MR. RODOS: Yes. And I think finally on
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this, I think one of the problems is that the note

states that this idea of appealing is good because
-- and I was quoting -- that‘an order granting

certification may force a defendant to settie rather

than incur the costs of defending a class action and

" run the risk of potential ruinous liability.

'Those are the things that you read about in
the newspapers., But the federal judicial study,
that empirical study itself, looked at that issue in
the -- among all the class actions in the districts
that it considered, and it concluded that there were
no objective indications a settlement was coerced by
class certification:

So I éubmit that the underlying reason for
this appeal is not, in fact, true.-

MR. ROWE: .Just one question. You had
mentioned liking the idea of -- for the (b)(3)(F)
factor on whether it’s worth it speaking in terms of
aggregate claimed damages. What'’s to control the
claiming? Maybe we need the German type rule, that
if you claim a million dollars and recover only
100,000, you gét one-tenth of the fee that you
otherwise would have gotten. I wonder if --

MR. RODOS: Yes, I'm looking at this from

the area in which I practice, securities cases. We

-2 —
SUSN G s NP S W

e g B P v Pt 2 e Wt A g T e Ao . T pnei S Pt B

i

e s




B T

B e A

g gy T e oy

- e o g e

e A

U S

10]

11

177

12
13
14
15
16
17
18
19
20
21
22
23
24

25

frankly -- you could say that that’s a situation
now, in that the Court is not to look at the merits
at all, so he doesn’t even consider that.

So I think that wouldn’t change thaf much
in oﬁr field because -- I mean it’s very -- to look
at it simply, if a stock goes;down four points when
they announce some terrible news, and you have four
million shares that were traded, you could say that
the damages or the claim is 16 million dollars.

Now, that may not turn out to be accurate’
at the end of the case when the defendants come in
on summary judgment. Well, it moved because of
this, it moved because of that. But it’s certainly
not a frivolous claim or assertion. 1It’'s
mathematical. So I don’t think that in securities
cases it would really create that problem.

- JUDGE NIEMEYER: Thank you, Mr. Rodos. Mr.
Savett, are you ready? )

MR. SAVETT: Yes, Stuart Savett, Your
Honor. Over 30 years ago, I started my career in a
large law firm in which, I may note, former
Secretarjvof Transportation Bill Coleman was senior
partner, and I had the pleasure to work with him.
The firm at that time was involved in the --

JUDGE NIEMEYER: That’s why he’s here.
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He’s going to téstify now. to the opposite side of
what you’re going to say.

MR. SAVETT: I don’t know. He was here
Monday and Tuesday for the Conrail hearings and we
wefe on the saﬁe side and we lost.

I fhink there’s anather ggntleman on the(
panel waving to me with respect to that, Judge.
Scirica. At the time, we were invol&ed in the
antitrust case against the electrical union. It was
one of the first case%_really tried} not class, but
it was just so much tﬁat it was viewed as a‘class,
and a lot of class actions came from that.

Thereafter, I concentrated on antitrust
cases, but then more into the defense part while
getting into the securitiesi I have found, in
reading everything I get my hands on in the last
gseveral years when‘ﬁhe~issue came up, to say, we

have here an 0.J. problem. We have a perception.

problem.  The average person on the street thinks a

criminal trial is tﬁat which was presented in a
California couftroom, and they want to do with away
with the jury system, do away with the fact.

Every night there are at least two talk
shows about how horrible the system is. This system

is close to excellent.
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. I think the problems, if you really analyze
them, are not problems at all. Let’s talk, for’

example, about cost justification. By the way, I

concur with. Professor Coffee’s remarks, but let’s

carry this through. I was not present this morning,
and, fortunately,‘; was at a call from a client on a
problem.

The problem might be ten dollars to 20
doliars a person. It would involve perhaps close to
maybe a million persons, approximately even more.

We talked about the cost involved, and I mentioned
this hearing. He says, is that fair that someone
will be able to take ten million, 20 million, 30
million dollars, and just put it into his, her or
its pocket and get away with it?

JUDGE NIEMEYER: You know, to put this
whole thing in perspective, and if you stand back
from it, on the one hand a plaintiff that’s lost a
dollar bill probably doesn’‘t even notice it, would
be Qery“upset by it, but wouldn’t take any action by
it. ' So you would say, why is he suing? The person
who overcharged the-dollar should be in jail and
everybody agrees with that. And that person
benefited by d million dollars. |

And the person who initiates this is the
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attorney, and he makes a million dollars  in fees for
a plaintiﬁf»that never would have sued for a
defendant that was doing wrong. So thékquestion
that is raised, depending on your point of view is,
on the one hand, do you want the defendant to get
away with bad things that affect a large section of
the populatibn? Or, if you’re looking at it from
another point of view, do you have a lawsuit
generated for somebody who lost a dollar in order to
give an attorney a million bucks?

~Then -you get the cynical comments from the
public abopt how this is really just attorneys’
litigation. |

Well, there’s a little truth in all of
that, and the question is where the legal system
ought to go. Ought we to be addressing the wrong,
ought we to be compensating a plaintiff that really
doesn’t care? Oqght we to be fulfilling the pockets
of our attorneys who are doing legitimate work that,
in most cases, is legitimate cases for a lawyer to
make a living?

These are enormouély complex issues in the-
public’s perception when you’re talking about the
public perception. Thére's another role in this,

and, of course, we do have the attorney generals and

o Dl e AP BT AT 7R Bt Ny e AT s O st A




o o i =t g et aypawts

I i T

J—

D

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

181

we have the prosecutors. But class actions here, we’

have them, and théy seem to be working and our

proposals here are thought to have been modest, but

maybe they are not so modest after hearing all these
comments.

.MR. SAVETT: - I agree in the manner with
what you said, Judge.'~You have a basic promise
there, and I think it’s absolufely iﬁCOrrect,'that<
these plaintiffs don’t want this case to be
brought. There was a case in Delaware called Singer
versus Magnavox which changed the law in Délaware.
The gentleman walked into my office, unannounced,
and wanted to see me. I saw Mr. Singer..

Mr. Singer worked for the City of
Philadelphia. He was in the accounting department,
a nice‘gentleman, complétely unsophisticated, and.
said, Magnavox, a company that I owned stock in, was

being taken over by Phillips N.V..of the

.Netherlands. His damages are not that great.

We talked about it and he said, is this

what you guys do? Unless you have this big case you

don’t take it? And he hit a button with me. I
said, okay, we’ll take ‘it without getting thrown.out
of a Chancery Supreme Court with a scathing

opinion. We -got an opinion by the Delaware Court,-
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saying there was a wrong heré and we should be

compensated. We do not bring.cases just to make

money.

JUDGE NIEMEYER: ©No, but I can tell you

‘that probably everybody in this courtroom has

probably receiveq a notice: I probably received
three or four that said I'm a member of a class, and
you’'re entitled to collect $28 or whatever.

I can tell you that I have never sent one
in. 1It’s not becéuse I'm lackadaisical or
something, it’s something that I, myself, wouldn’t
have brought that lawsuit and don’t feel like I
should be pressing it.

But other people, the person that you
talked‘about, wanted to bring the'lawsuit, and we do
have the class action availability for it. But that
doesn’t answer the qguestion as to why various
newspapers and editorials continue to report these
éds, adverse commeﬁts on the judicial branch and on
lawyers and judges.

We have to pay attention to what is being
said, so that at least it doesn’t appear that what .
we’re doing is perpetuating something to keep us in
business as opposed to solving a problem in sbciety,

resolving disputes.




L o,

v 14

15

183

10}

11

12|

13

16
17
18

19

21
22
23
24

25

My comment was not addressed to criticize
any faction. It was just to recognize the problems
of perception in this very difficult area.

MR. SAVETT: -The answer is very simple;

PR. The courts haven’t done reélly anything to
educate the éublic about class actions. The bar
hasn’t done anything. Again, I say to you, go to
0.J., and you ask about a judge; the remarks that
you must have gotten or you must have received.

JUDéE NIEMEYER: You don’t want us on
television, do you?

MR. SAVETT: No. But the remarks that I’'ve
gotten from sophisticated friends are just shocking
to me and scary to ﬁe that they would wént to change
this system. |

You mentioned something before about these
people should be in jail. I don’t know how many
times\I said it and how many times I’ve given.up
saying it. Why shouldn’tAthese\people be in jail?
The;Attorney General, if they get an antitrust case,
unless there’s.something that I really call sexy
about it, securifies -- I'don’t know how many times
I've been on the phone with the SEC, and unless yoﬁ
get an. Ivan Boesky, unless you can get the biggest

headlines in the world, they don’t take the case at
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all.

I’11 give you another exampie without
mentioning names. I had a case I brought concerning
two Canadian corporations and a corporation in Texas
that I thought was just an outrage. I called the
gentleman that I knew at the SEC; I explained what-
the problems were and I said, I not only need your
help, but the public needs your help. The next time
I heard from ihat‘gentleman was five years later
when we finally settled saying, I think I’m going to
oﬁject to your séttling. I said, where the blank
were you five years ago when I asked for your help?

They really don’t help unless you get a
case like equity funding or something like that, the
Ivan Boeskys of the wérld. I realize 1I'm over ten
minutes. Let me just finish up.

- = When‘you talk about the class
certification, I don’t know of one case that, after
you settle, the defendants say, now, let’s extend
the class. That always happens and we always have
to be aware of it. I think the one short answer to
this is, no one even brought the case on behalf of
that cIass. The statute of limitations has already
past on behalf of that extension. And if you can

get some more money -- and I think it’s incumbent
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upon you to get more money -- I see really nothing
wrong with it.

on the‘other‘hand, if they are throwing
someone in -- and it is partially a question as Mr.
Montague mentioned. If they really throw nothing
in, then I think there’s a duty. I think it’s up to
the courts. I know the courts, at least in this

district and this circuit, have been very over-

protective with the Georgine case, the GM pick-up

truck case. I think the courts has been very
sensitive whether the settlement is fair, whether
the allocation is fair.

\Again, I sayvyou have the 0.J. on the one
hand, and you have the PR on the other hand. Thank
you very much.

JUDGE NIEMEYER: Thank you very much. Mr.

Labaton?

Y —

MR. LABATON: I‘m Edward Labaton from New
York. I read some of the testimony. I was not here
this morning. But,yparticularly, I would liké to
aésociate myself both with the remarks of Professor
Coffeg, és I read them, anyway, and as they were
reported to me on 23(b)(3)(F), and also the report
of the Association of the Bar of the City of New

York, the Federal Courts Union.
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- I am .not a member of that committee. I - had
the privilege of serving oﬂ it for two separate
terms; -It is a paradigm of how a Bar Association
committee should work. ‘It.is the committee
consisting of lawyers from diverse practices,
defendants and plaintiffs.’ The‘Chair of that
committee now is a partner in the Debevoise &
Plimpton firm, the person who signed a .letter to
this panel.

I think the remarks in that report -- I
don’t know whether anyone will speak to the
association, but I certainly associated myself with
that -- with the comments of that particular report
because of its impartiality, because of £he‘
tradition that it has had as thoughtful and public-
spirited Bar Association, and particula?ly Bar
Association committee. I can’t overemphasize the
current effects.

I'd also like to comment that when this
repoit ;— when Rule 23 was adopted 30 years ago,
then professor, now Judge, Kaplan wrote two articles
in the Harvard Law Review talking about them. 1I’'d
like to just quote from part of the first article.
While he was dealing then witﬁ why they went for opt

out classes rather than opt in classes, I think his
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words heve a bearing on this particular subject of
small claims and small claimants.

He said, "If, now, we consider the class,
rather than the party opposed, we see that requiring
the individuals affirmatively to request inclusion
in the ;awsuit wou;d result in freezing out the
claims of people —- especially small claims held by
small people -- who for one reason or another;\
ignorance, timidity, unfamiliarity with business or
legal matters, will simply not take the affirmative
step. The moral justification for treating such
step. The moral justification for treating such
people as null quantities is questienable. For them
the clase action serves something like the function
of an administrative proceeding wheFe scattered
individual interests are represented by the
government." |

I think that’s the rationale for why you
should not adopt 23(b)(4)(F), because I thihk that,
in fact, we do serve, when we act as plaintiffs, and
I have acted primarily representing plaintiffsJin

this area. Although, when I started more than 30

years ago, and before Rule 23 was adopted, we

represented defendants in the spurious class actions

which became viable when the Second Circuit held
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that one could opt -- could intervene in an act and
even in the Barchris éase in 1965.

I believe that it is not -- that, in
response to your question, under the old 23(b), with
that old Escott case,~I think Rule 23 class actions
would still flourish today. Although I think Rule
23 codified them in a way that makes a great deal of
sense.,

In response to Judge Levi regarding the
comment of control of these situatioﬁs, I think it
would be a mistake to tgy to codify the rules more
than they are. I~think that the rules -- I think
the.great beauty of the Federal Rules is that they
leave a tremendous amount of discretion to federal
judges. They are not written as a code.

I think the federal district judges.have
acted wisei& on thé whole, and not in all the cases
that I lost, but, ohvthe whole, they have acted
wisely and with good judgment. I think this
advisory‘COmmittee‘should recognize the vital role,
they have in fashioning the rules so that they can
grow organically to fit within the changes. I think
in an attempt to define too closely how a case is
prosecuted- and how. it’s handled, it does the

judiciary a disservice and does the process a
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With regard to settlement classes, I think
that they work in many cases. They work well in
securities cases. We had one recently before Judge
Pollak in the Prudential Securities Litigatioh,
which was settled forysomething north of 100 million
dollars. There we had a process where the claims
were ripe, not unlike the Georgine case, which I do
think did create a problem. I think that we oughg
to look for a way, maybe try to see what happens
With‘the caseé before you try to develop that rule,
because I do think there are problems in some kinds
of settlement classes. But settlement classes do -
work in a particular context.

With regard to interlocutoryiappeéls -- I
don’t know whether -Dean ReinsteinAhas sﬁoken. I
certainly associaﬁe myself with his remarks, and
suggest if you are going to have interlocﬁtdry
appeals, 'you ought to have the standard that 1292(b)
has, not just the power of or the part of a losing
party to simply say, I want an appeal. They should
show what you have to show iﬁ 1292(b); namely, that
there’s a debatable, controlling issue of law, and
that the immediate review would materially advance

the litigation, not only because of the class
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certificatioﬁ, but for some other. reason.

Those are the standards that have been
applied where thé courts have heard appeals in the
Costano case, in the Rhone-Poulenc caseband other -
cases.: The Court héard it under 1292(b). I,
frankly, don’t see why there’s now a need to --

JUDGE NIEMEYER: If you added the language
that you proposed, then there certainly wouldn’t be
a need for (f). I think language in '23(f) is a
little broader and recognizes as a category, a
ruling on a class action that is épecial because it
affects so many people, and/or couid,affect SO many
people. ‘

And whether that’s advisable or not, that’s
why we .are naving the hearing. I'm not sure we
solved anything by changing thét language as in
1292(b), because we already héve 1292(b).

MR. LABATON: The only difference would be
that you would noi be required to have the district
court certification. I think one of the problems
that the proponénts of the amendment have is that.
they feel a district judge may have A particular
interest in not having an appeal, and he’'s lost --
he or she has lost sight of the overriding interest

and is -- I think judges, like lawyers, develop
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possessory interests in their opinions and they may
not want them reviewed.

So that takes Dean Reinstein’s proposal, it
takes that issue out of the --

MR. ROWE: People keep saying mandamusv
courts work for some of these. 1Isn’t it awfully
narrow to bend it out of shape to get at some of
these cases like Rhone-Poulenc; and shouldn’'t --

MR. LABATON: When you have an‘open—ended
rule as you have in 23(f), the problem is that my
experience may be jaded and I may be cynical, but I
think that somewhere between 70 and 90 percent of
the cases you have an autométic attempt to appea;.
And I think it would deliberate -- I would prefer to
have some defined standard in the rule, if you're
going\to do the ruie, have a defined standard so
that it’s not routine. Because I think you all
recognize that, ét least 'in the area in which I’ve
done most of my practice in the securities area,
theseﬂcases,should not)be appealed.

Judges have discretion, and they act withih
the range of the discretion that they have. And to
simply give litigants an opportunity to delay a case
and to harass the other side by filing an appeal, in

a situation where interlodutory appeal should not be
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194

favored, is a mistake.

JUDGE SCIRICA: I think you’re right. I
think,to the extent that there may be a natural:
tendency for the litigant who loses that decision to
take an appeal, we’'re going to<see a lot more of -
them.

On'the other hand, you got a
counterbalance, and that is the naturai tendency or
inclination of the appellate courts no£ to take
them. So I think my guess is, if something like
this happened, it would be used very sparingly, that
the appellate courts are not looking to add to their
dockef.' It would be in the kinds of cases where
mandamus is used right now, which really don’t
satisfy the mandamus standards, although we
certainly have lived with it, and maybe we should
econtinue to live with that practice.

JUDGE NIEMEYER: Thank you.

MR. FOX: Can I ask one question, Mr..
Labaton? I thought I heard you say that you thought
Georgine was a problem, but that shouldn’t push the
committee into drafting the rule built around it?

Do you agree with-views that have been expressed
earlier, that if the case‘just couldn’t conceivably,

under any. circumstances, be tried, that you
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shouldn’t certify it, be it malignant --

MR. LABATON: i‘believe that in theory, but
I think lawyers are imaginative enough --

MR. FOX: That there aren’t such cases --'

MR. LABATON: -- to find a way to say that
we could have tried this case. |

. Who could have imagined the kinds of
complex tr;als we now have in so many cases 20 years
ago, these mass asbestos cases which are tried by
two judges or three jury cases, or all of them?
That I don’t think would be a real solution. I
think people would work around that relatively
quickly.

JUDGE NIEMEYER: Thank you very much. We’

- appreciate hearing from you. Mr. Weinstein.

MR. WEINSTEIN: My name is David
Weinstein. I am with the firm of Weinstein,
Kitchenoff, Scarlato and Goldman here in

Philadelphia. I have been practicing law here in

'Philadelphia principally in the field of class

actions, but in private litigation generally, since
1972,

My experience, perhaps unlike some of the
other people Qho have been on fhis first panel this

afternoon, goes beyond class actions that
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comfortably fit in the slot .of antitrust or
securities. I do both of those. But, in addition,
I have experience in handling consumer types of
class éctions.

And while not always directly applicable to
the issues this afternoon, I have experience in
handiing a fairly sizeable number of state court
class actions where there are very similar issues
that arisevin,comparable contexts. That experience
leads me to the following comments.

First of all, I must preface my statement
by saying‘that I apologize I could not be here this
morning to hear the testimony of what I know was a
very illustrious panel of presenters. ‘T was in
court in a state court class action in New ﬁersey,
‘and could not be in two places at once. But I would
like fo focus my comments fi;st and foremost on the

question of appeals, the question of (b)(3)(F), and’

' the issue of maturity, (b)(3)(C).

With respect to (b)(3)(F), I adopt
wholeheartedly the comments that I've heard this
afternoon from Mr. Rodos, Mr. Savett and especially.
Mr. Labaton who just spoke. I believe that
(b)(3)(F) for a whole host df reasons is imposing

upon a vast array of different kinds of class
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actions, expensive, unnecessary and potentially very
long broceedings to deal with what isiVirtually a
small subset of ihe‘class action litigation.

I‘'d like to address, Your Honor, the
question you raised about the very small
recoveries. I think that, frankly, in those cases,

where a judge certifies a class and there is

‘virtually no interest by the class in the action, as

manifested perhaps by the prodfs of claim that éome ‘
in or’by the opt outs -- or, if we look at the
recovery and say 29 cents just isn’t perhaps worth
all of the effort, I think a lot of that is already
encompassed within the discretion of a trial judge
under the superiority nomenclature, esbeCially -=
not so Quch perhaps the literal language of Rule
23(b)(3), where it talks about the superiority, but
in the way that trial judges apply the law of
superiority.

‘They will look at that issue. And I'm sure

that what we should not be doing -- and I think this

is partly what Mr. Labaton was aiming at -- we

should not be legislating more and more defined
standards when we’re talking about the exercise of
discretion by trial judges who have a lot of

experience in a lot of different kinds of cases, -
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eithe;‘personally or through the accumulated case
law‘that<we have under Rulé 23.

-That doesn’t mean that there won’t be some
mistakes made, and the reality is that mistakes are
made. in a iot of cases. I’'ve had a few cases where
class action certification was denied and I thought
those were mistakes.

The reality is that there will be cases,.

there will always be cases where mistakes are made.

That, I believe, in the overall, is the tail wagging

the dog. 1If we'try to deal with the small group of
cases, that, everyone would: agree, were -~ or
virtually everyone would agree was a mistake.

I think thaf, therefore, the proposed
change to add subparagraph (f) to‘23(b)<3) is very .
unwise. It will cause a great deal of -- and this
ts perhaps ironic. ‘It will cause the expenditure of
a great deal of,ﬁime, effort and money in connection
with determining an issue about whether or not
therefs a lot of money involved. And that, to me,
seems. rather irohic, and I don’'t think«it’sﬂ
necessary or advisable.

At the opposite end of the~spectrum from .
23(b)(F), .and the attempt only to micromanage a

particular situation, you have the issue of appeal,
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23(f5. I agree wiﬁh.the comments that were just
made, that that provision is standardless. I£\is
true that a Court of Appeals over.a period of time
may develop a body of case law that will help
practitioners. to understand what is the standard
fhat that Court may apply. I don’'t beliefe that’s
an area tha£ we really would want to encourage, if
you will, the common law method for developing
standards..

I believe, quite the contrary, that the 
finality ruling and the notion that you take an
appeal only at‘the end of. a case ‘should be the
preferred metﬁbd in everY‘instance; If- there is an
exception to that rule, then there has to be some
guideline.

I can speak very personally and say, I'd.
like to know what it is that the Cﬁurt of Appea;s
really should be looking at. And, as a citizen just
1ooking at the judiciary, I would want to know: what
it is that people are expecting of the judges when
they look at an appeal from:a class denial or a
class granted.

So,veither way, it seems. to me that it's
important for- there to be some stated standard by

which everyone understands that there will be a
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decision made whether ornnot to take an appeal. If
that standard -- )

| JUDGE SCIRICA: You say that. we are
constitutionally and institutionally committed to
finality, and there’s going to be a great reluctance
tp take them except in a case where it seems that an
egregious result was reached?

MR. WEINSTEIN: That may be. That may very
well be. The problem, though, 1is that there wili be
an appeal by the losing party.

JUDGE SCIRICA: Sir, that’s right.

MR. WEINSTEIN: In virtually every case.
Thé litigants spend a\great deal 6f time, effort and
energy in the class certification prdcess. I didn’t
mention it before, but I"also do defense work. in
clasg actions. The reality is that, in séme
instances, the defendant believes that the only
barrier between it and an unfavorable judgment is
the class certification issue. But whether or not
it’s in that extreme éituation, fhe reality is that
lawyers are goihg to say, well, I've got another

shot at it. 1I’m going to seek the appellate

_review. I don’t think it’s a wise approach to do it

this way.

MR. FOX: But, Mr. Weinstein, Judge Scirica
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is a very stubborn man, and he’s telling you that
you can file all of these youvwant, but we’re not
goingrto take. very many of .them.

MR. ROWE: There need be no stay and no
response.

- MR. WEINSTEIN: There will be a stay in
many cases. Let me give you an example of why I say
that.

There is, in the rule of the Judicial Panel
on Multidistrict Litigation, a provision that says
that the mere filing of a motion before the panel
does not stay the proceedings in any of the actions
that are subject to a motion for consolidation. I
dare say that in the vast majority of cases where a
panel motion has been filed, in my experience, the
district judges automatically stay all pioceedings
until they know where the case is going.

It seems to me that the same kind of human
dynamic, whether it’s legislated or provided in the
rules as discretionary or not, the same dynamic is
going to impel the judges in most cases to stay
proceedings-until they sée whether or not the Court
of Appeals is going to pursue the class
certification; and, if so, what the result will be.

JUDGE SCIRICA: I can’t think of any
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interlocutory appeal that I’ve considered that I’ve
taken more than a week. on. Usually it’s 48 hours or
less. Now, these may be more complicated, so they
may necessitate more time. But, I don‘t knhow. I'm
skeptical about the time delay. 1I'm very skeptical
it will take time in the Court of Appeals.

MR. WEINSTEIﬁ: Well, I understand, You?
Honor. The reality is that those iséues are not
uniform, especially when you’re talking about a
pahel of more than one judge, number one; and,
number two, not all judges are as admirable in terms
of the time frame in which they get decisions made
on these kinds of issues. So getting —-

JUDGE -SCIRICA: 1I'm speaking for my court
and not for myself. I'm speaking fér the entire
court. .

- JﬁDGE NIEMEYER: Actually, on 1292(b) I .
have not heard of any delay problems caused by those
motions, and I'm speaking for a different court than
Judge Scirica's cdurt. They are treated like
motions and handed down in a matter of days.

MR. WEINSTEIN: What I'm suggesting is that

the notion of a stay is the defendant or the

plaintiff -- probably more often the defendant in

this kind of a circumstance -- is going to be filing
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a motion for a stay along with the application to
the Court of Appeals.

JUDGE NIEMEYER: What will happen is the
Court will consider the motion for stay and the
petition simultaneously. And if it grants the
petition, then it will probably grant the stay. And
if it denies petition, it will probably deny the
stay.

MR. WEINSTEIN: What I’m~suggestihg is that
the application will go to the district éodrt at the
éame time -

JUDGE NIEMEYER: The district court, he’s
invested. He’s going to go ahead with his case.
He’s got a docket and he believes in his ruling.
Well, you raised some practical problems. There
wili be some additional procédﬁres, thefe’s no doubt
about it. The questioh, I think, is going to be
whether it’s worth the price.

MR. WEINSTEIN: That’s correct. I would
like to spend just a few moments on the issue of
maturity. I don’t think a lot of people have talked
about that from the information that I was able to
glean a few minutes before the session --

JUDGE NIEMEYER: 1I’ll just give you a

couple minutes on it.
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| MR. WEINSTEIN: All right. Again, this is
a rule change that was motivated by a specific area

of the law and a few cases, big cases, no doubt, but

"s8till a few in number.

The problem that I see with it is that the
issue of maturity of other pending litigation could
have an adverse efféct on cases, where it should
not.

One example, given the 1im;ted amount of
time. In antitrust litigation, it’s not uncommon,
in some instaﬁces, for there to be private
plaintiffs who file their own actions along with
other plaintiffs who file class_actions.k Sometimes
they have the same theory, sometimes ‘they have
compatible theories.  But, for one reason or
another, those cases are handled together.

- An example of that would be the
Prescription Drug Antitrust Litigation in the
Northefn District of Illinois. If the issue of
class certification is to turn in part on the
maturity of other litigation, then the result that
it was obtained there, which was-:-class certificatign
. —~ and indeed the -decision by the district judéé
that the class case should be tried first -- that

consideration would be nullified by this rule. -
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The reason for this proposed rule, I
understand, is in areas where the maturity of the
legal principles isn’t yet known. Unfortunately,
the lanquage of the rule reads differently than what
appears to be the motivation behind it. The
language, as another person mentioned earlier today,
this is language of general application in a whole
host of different kinds of cases. I think it is a
mistake to have that in there in the form in which
it is, unless it is limited to a new and developing
area of the law.

Even then, there may be some reasons to
handle all of the litigation at‘one time. But at
least, in the vast majority of cases, whether they
are private securities cases, for example, somebody .
who has a 1arge block of shares, they seek to pursue
en their own or the antitrust -- there are, believe
me, otherxareas as well in the consumer field.

I don’t believe that there should be, if
you will, a default setting of the computer that
says that we really should wait and see what the,
private 1itigation does before we even decide
whether or‘not we’re/going to certify a class. I
think that’s a mistake. The language of the rule is

way too broad for that.




10
11

12

13]

14
15
16
17
18
19
20
21
22
23
24

25

204

If there are‘any questions, I'd bg glad to
answer them.

JUDGE NIEMEYER: <Thank You. I appreciate
that testimony. Why don’t we hear from people who
are}willing to identify themselves with the other
side of thegelcgses, some defense bar, if there are
any on that list? Mr. Coleman, Secretary Coleman?
Come on forward. We’ll hear.ﬁrom you.

Anybody else want to come forward on this
at this point? We’ll hear from you.

MRT CQLEMAN: Good afternoon, Your Honors.
I appreciate very much the opportunity to make a few
remarks. I'm not here only because I occasionally

have represented plaintiffs in class actions and

other time defendénts, but also- I can. say that I was-

present at the creation because I was on the
committee in 1966, When Dean Acheson was the

chairman and the rule was developed.

I assure you that with respect to.what the

courts have/@one with respect to Rule 23(b)(3), it
was far beypnd what we have.ever intended.. To the.
extent that ;hére(s‘difficqlty, is not because of
anything that was drafted in 1966, but how the rule
has been handled,since~that time.

JUDGE NIEMEYER: You underestimated the
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creativity of attorneys.

MR. COLEMAN: No, I was younger then, buf I
always felt lawyers had great vision énd’they did a
good job.

Oour pfincipallproblem todayris that a lérge
part of the public thinks -- and I think it’s true

-- that there are instances where there’s a stdry(
in the newspaper, a lawyer files a suit, makes a
claim,"ahd‘thé next thing a company is facéd with a
big decision.

‘'We had one experience where NHTSA was
making an investigation'oh a'particulaf part of a
car. The plaintiff got wind of that. They brought
a’lawsuit. NHTSA then decided for a recall, and,
believe it or not, we épent six months in court
fighting the plaintiff’s lawyer because he said that
before you settle this case, there’s part of‘i% that
the judge has to give me a fee. That was the whole -
basis of the litigation.

I would certainly say there’s a lot qf’
instances in which £he publié thinks then,'froﬁ'
experience, I'feei that Many‘of these lawsuits are o
filed mainly because a lawyer makes a determination (
and is trying to make a fee. So we think that there

should be some changes in Rule 23(AB)(3),
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particularly if you’re not going to go back-to what
was really meant when it was drafted.
It’s kind of hard to say when the note said

that this means that most mass torts would not. be

covered, and yet you have a lot of litigation trying

to cover it. I think that what we really had in
mind was, one, in the civil righté field where a
person -- a claim that a group of people were denied
the opportunity to wérk, that you could get an
injunction, (b)(2).

-Also, you could get back pay. And the
suggestion was, well, gee, what ?bout‘future
damages? So we struggled with that.

In addition, I would say something like TWA
800, where you have an accident in an airplane and
maybe the pilot may have something different, and
maybe the stewardess, but certainly everybody else
on that plane suffered about the same damages, and
cerﬁainly‘the»negligence and responsibility is to be
known.

But the idea now, whenever there’s an
accident and people bring naturally a class action,
it seems to me that the federal court -- Swiff
versus Tyson was overruled -- that the negligence

law throughout the country is different. All of the
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rules are different, and how you can say that a
judge can sit there and work out a class action. If
you look, you will find éhat fgderal judges are
trying to be very responsible, certainly the best
set of judges that we -- well, yes, just about the:
best set of judges that we have in the country,
where they are trying to say, clearly, this is too
complicated; But can I break if down and can I try
certain issues here and 'send the rest of them
someplace else?

Now, you have the circuit judges saying,
no, you can’t do that. That it would -- what you
really meant was that it was a common question of
law in fact, and tﬁat meant most of the questions of

law and most of the questions of fact were common,

’but the plaintiffs have gotten away from that.

- So, in my remarks, we have set forth about
four recommendations. The first one is the.
requirement that the complaint should really lay out
just what are these common facﬁs and common cause of
action. Too often we get a very scoundrel
complaint, and that is way after discovery.
Secondly, there ought to be some
responsibility, that\;n those cases where the

federal district judge says that there is no class
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action -- and this is twé vears later after
litigation - that perhaps you should bar from what
you already have done now with respect to discovery,
and to give the federal district judge the
possibility that he could impose counsel fees. He
doesn’t have to, bﬁt at least that should be
determined. v
Thirdly, and most important, we really
think that 23, Rule 23 should be made clearer as.to
what you really mean by common questions of law and
facts.
Fourth, the superiority qualifications.

The fact is that when you are dealing with NHTSA,
when you’re 'dealing with other gévernmental bodies,
they do do the regulations. Too often, as you look
at the cases, you will find plaintiffs’ lawyers go
out, and just before the case gets settled they then
bring an action. So if you have a Federal
Government already taking care of it, there’s no
reason why you need a lawsuit.

| I really think it gets down, sir, and lady,
to the question,-does this rule really mean that we
have created at the bar private attorhey generals?
Now, Congress has said that with respect to

antitrust law. They’ve said it perhaps now with
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respect to the new securities law. But, generally,
there is no rule of the Congress which says that
whenever there is an accident, that any lawyer who
can find one client becomes the“Attorney General,

and, therefore, can sue and address their own of the

whole nation.

That is what fundamentally and ofttimes you
come out of a probleﬁ the way you go into it. If
you say that the Congressional statutes and if the
Supreme Court gave you the authority to make
substantive law, that what you’re trying to do makes
sense. But, as I understand it, the rule is that

you’re supposed to make procedurals, and certainly

“to say that I'm going to develop a situation in

which one says that we have created at the

plaintiffs’ bar or the defense bar lawyers that can

‘be private attorney generals, even though the

federal statute doesn’t say that, then I just think
we’ve gone down the wrong track.

Finally, with respect to the appeal, if you
want to mgke it evén more complicated, Judge
Scirica, I think if it's certifiéd or if it’s not:
certified, there should be an automatic right of
appeal. I just recall in the Third Circuit when you

have the issue of a shareholders’ suit, when you
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have to post security and the order was to post it,
I think the law was that you have ‘an automatic right
of appeal. Just look at it. If I have a case where
I have one or two plaintiffs, and at most my c¢lient
== if I’m a lousy lawyer or the facts are against
me, the law is against me, I’ll‘get stuck with a-
$100,000 judgment or million dollar judgmént.

But; yet,'if it’s certified as a class .
action nationwide, I’'m talking about a half billion
dollars, two billion~d§llars, certainly that is such
a dramatic instance in a case. If you have evef
been a general counsel of a company or you’ve ever
been called upon .to give an opiﬁion letter as to
possible liability, I assure you that\as long as

that case is out there and there’s a’possibility '

.that you may get stuck for two or three million

dollars, that is something that sharpens your mind;
and that céuses you to settle the case.

, Many of these caseé are. settled. I hope
you will reread, I think in Agent Oraﬁge, where the

judge after that said, in his judgment, if that case

had ever gone to trial, it probably would have been

the recovery. But, yet, because the amounts.-- he
didn’t say this, but because the amounts were so

large, you, therefore, get tﬁe defendants putting up
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a. lot of money.

I just think -- I hope the panel will take
a look at it and pay some attention to what’s going
out .there in the real world, and, therefore, place
some restrictions on what has become to us, who
originally drew the law something differently. I
hasten to add -- ‘I'm not saying because I was on the
committee -- I can tell you what the law feally
means, because Plato once said that the one person
who can’t tell you what a poem means is the guy that
wrote it.

JUDGE SCIRICA: I was just going to ask you
that question.

"MR. COLEMAN: I know you were, Judge
Scirica.

MR. SCHREIBER: Mr. Coleman, would you give
us your view of settlement classes?

MR. COLEMAN: I knew you. would ésk that,

sir, and I have awfully great respect for Judge

"Becker. .I think he’s as responsible a judge as I

know in the Third Circuit. He felt there was a
problem. It’s in the Supreme Court. I’'d love to
see the)Supreme Court takeya*whack at it before I
give you my opinion.

MR. SCHREIBER: But isn‘t it true that in

1
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most settlement classes, where aefendants have urged
this panel or have urged the courts té adopt
sett;ementlc;ass,’it does not meet the standards
that you have just told us?

MR.. COLEMAN: Yes, that’s true.

MR. SCHREIBER: So, therefore, can’t you
conclude thét if it doesn’t meet those standards,
you cén't accept the settlement class? .

MR.\COLEMAN: I'll defer to Elliot

Richardson. He once said, the amazing thing in life

is amazing how you judge things in where you sit.
The reason why 1 can’t give you an opinion, I know -
if I was handling a case for theAdefendqnt, and it
tﬁrned out I was going to cough up 50 million
dollars,\and I. figure I could get all my misery by
putting upqanother 20 million, I’think I would qu\
up another 20 million. -

\The;efo;e, from: that point of view, there’'s
an act.of partitionist skill in good conscience. I
can’t give you an example for that, but Iﬂhaﬁen't
been academic,on the issues; I have on the other
issues.

MR. SCHREIBER: May I offer one suggestion.
on Agent Orange? I had the privilege of being the

special master on discovery. I would have predicted

-
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fhat if Aéent(Orange‘were brought today, the
veterans‘wodld not have gotten 180 million, they
probably would have gotten close to a billion or two
billion.

So we do’have~an evolution of where we’'re
going. And,\with all due respect~td 1966, it was my
impression that what the committee was concerned
about weré aviaﬁibn*cases. "Nobody knew anything
about mass torts. The idea in the aviation cases
were that all of those people;-oné hundred or 200 on
a plane had adequate counsel.  But if you have a
class of 40,000 or 20,000 or 10,000, is it your
thoqght that you can never have a class because you
can’t meet those rigid standards, in that all those
26,000 cases would then have to be brought into
court individually? |
- MR.. COLEMAN: Judge Niemeyer made a good
point. Namely, if you were injured and it was
settled and it was five or ten dollars, we live in a:
society where most civilized people don’t bring
lawsuits.

~Secondly, in the federal court you have a
rule in a diversity case, unless it involves 50,000
-- I think it’s going up to $75,000 -- you’re not

even supposed to bring a lawsuit. Yet, by this
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;ulmination, pgople who have damages of just two or
three thousand dollars get tired of all the time in
federal court only because of the fact that you have
Rule 23.

In addition; I still come back to the fact
that once you get away from the aviation crash andl
you are dealing with cases that involve negligence
and that sort of thing, the rules are so different

throughout the country as Erie versus Tompkins

" demonstrated, that it is just phony.

In fact, I was faced with an instance where
the federal judge said, well, what I‘m going to'do
is take all the .rules of negligence and I'm going to
select one rule. Anybody that wants to be trying
the case under that rule, okay, but even though fhe
Ohio rule or another rule may be much more difficult
and more stringént.

So I say that‘certainly society has
rightfully advanced where, if you’re injuréd, you
ought‘to)be able to recover; But, on the other
hand, you have to realize that if every defendant
has a right to a fair trial before a jury, if every
plaintiff has that to make thesé.maés cases where.

you really end up applying\not the same facts, not

the same rule of law, but some conglomerate, it just
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seems to me that that wasn’t what was meant when
Rule 23 was adopted.

This doesn’t mean now that if the bar -- or
if you would recommend to the Congress that/after
debaté and discussion that we should go this way. I
have no problem with that. But I thought -- and I
can’t remember the case, but there’s one case early
on under the rules that said that something was
substantive rather than procedural, and, therefore,
that part of the rule is unconstitutional. Thank -
you.

JUDGE NIEMEYER: I appreciate\your coﬁments
very much. We're goiné to take a brief recess,
let’s say until 5 after four, and then we’ll finish
hearing from the last of the persons who signed up
on the list.

- (Récess was held at 3:55 p.m.)

(The Panel résumed the proceedings at 4:10
p.m.)

JUDGE NIEMEYER: Mr. Sutton, do you want to
come forward?.

MR. SUTTON: Thank you, Judge Niemeyer,
members of the committee. I’m going to speak very
briefly. My name is Thomas Sutton.' I'm in an

unusual position here. 1I’m a practicing attorney
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with extensive experience in the class action arena,
but only as a litigator in the context of Rule
(b)(2).

As a legal services attorney. for a nqmber~
of years, I represented several classes, including
one of the United States Supreme Court, which came
to a vegy successful conclusidnu However, I also
wear another hat, which is that I was a litigant in
a consumer class action certified under’Rule (b)(3),
which came to a very successful settlement.

I’wént to speak only and very briefiy about
what you called 1l(c), the cost justification

proposal. As I’'ve set forth in my written

‘testimony, I'm very concerned about. this. I want to

endorse as a bottom line, if you’re going té have a
rule here, what Professor Coffee had to sa& this
morning about a proposed alternative.

When I say if you’re going to have a rule,
I really think that the Lean Cuisine case; if I can,
Judge Carroll, these cases that somehow stick in the
craw, that make yéu feel this really is not what the
federal court should be about and not the kind of

cases you should have, request we tell with

7appropriate‘instruction and to the manageability

subsection under the superiority criterion in Rule
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(b)(3).
Howevef, to the extent that the committee
is going to have a rule, it seems to me that it

must, to make any sense, compare apples with apples

.or oranges to oranges. As it is written, it is not

ambiguous in the sense that it clearly is asking the
courts to compare the relief, and I dare say
specificélly the, quote, objective dollars awarded,
and nothin§ else to each individual class member on
the one hand, with the aggregate costs and benefits
on the other. That is a comparison that seems not
worth going into.

I can’t imagine a class action that would
pass muster under that fﬁle,‘frankly. If it is read
that way -- and I must tell you that reading the
draft notes, and then today reading the reports of
the minutes qf your previous meetings, it seémé to
me that that appears to be the intent 5ehind
language which Professor Coffee believes is
ambiguous.

I would hope that it’s ambiguous. I would
hope what you really méan is that you compare
aggregate to aggregate, or that you’re going to
compare individual benefits to individual class

members with perhaps the pro rata share of the
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defendants, and the court system’s costs and
burdens, because otherwise that comparison leads to
a foregone conclusion.

I believe that conclusion exists without
any gnalysié. The way the rule is structured, and
with the instructions given in the draft notes, if
You come to a conclusion that the costs and‘burdens
of a litigation outweigh the individual benefits to-
any individual class member, thenvthat is the end of
the superiority inquiry. Because, I read it, that
would subsume the first two of ihe new six faétors.
It would effectively trump those, and would result
in a finding of lack of superiority and, therefore,
a denial of certification‘in virtually every case.

Now, again, I may be‘overreading this
language, and this may-be a simple-minded
interpretation, but I looked at it carefully, and

this is the conclusion that I’'m coming to. I hope

‘that I'm wrong, and I hope that the committee will

clarify, at least for me and for others wﬁo have
read it this way, that this is not what the
committee intends.

To the extent that yéu're only looking at
the dollars that are payable to an individual class

member or class members, you’'re leaVingésomething
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else out of the equation. Mr. Coffee and others‘
have already talked about the deterrent effect, what
we want to do with the clgss action dévice“and what
was intendgd 30 years ago by the original drafters
of the rule. There’s a little different cast té be
put oh that as well. Remember that ki

JUDGE NIEMEYER: There’s a legitimate
dispute about that, and maybe we should resolve it
and maybe not, but I thought the original rule was
intended to be an aggregation device to resolve
efficiently multiple cases for judicial\economy.‘

There is an additional notion of deterrence
and social good and correcting harms, the private
Attorney General‘notion. ‘There’s an enormous split
in the public and the bar and among the Bench about
whether that’s a legitimate role of rules. I hear .
what you’re saying, and if that’s the role of the
rule and we’re supposed to be doing that, then maybe
it does do that.

MR. SUTTON: Granted,ﬂYour Honor, and
perhaps I will stand baék‘from that. Given that
split, iet me put a different caét on the point. 'If
my action as a litigator is primarily for injunctive
or declaratory ?elief, I have other subsections of

this rule under which to prosecute a class action.
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If my action sounds in damagés primarily, -I must be
under Rule‘(b)(B) to have a clasg certified. .

But, in mﬁ experience, many damages class
actions, and certainly the one in.which I was a .

named plaintiff, involves substantial claims for

relief of an injunctive or declaratory nature. Let

me give you the ekample.

In my case, the defendanté which were two
Blue Crosses and Blue Shield, were alleged -- and
I'1l put it in that term since the settlement, of
course, did not admit liability -- to have given an
adequate notice of the availability of certain major
medical benefits in notices to subscribérs, and
failed to pay claims of which they were on notice.

The settlement not only provided for

recovery of 100 cents on the dollar to all members

of a class, which number 1,350,000 for a five-year

retroactive period on presentation of claims, but it
also provided that the defendants would either
provide very clear notice to all subscribers of the
availability of additional benefits when denying:
basic benefits, namely major medical benefits; or.
would pay them automatically since they were already
on notice of the claims.

-In the event, it has turned out that-they
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have opted primarily tozsimply‘paY‘alllglaims when
presented, so that the additionai notice ﬁas not
necessafily been required. That is a majof benefit
to me as a member of the class, not to the class as
a whole. But that is no£ cognizable, as I
understand the:qommittee’s draft in the notes
accompanying it. It doesn’t have a place in your
equation, if you’re looking simply at the objective
cash‘valﬁe, to use the words from the minutes of one
of your meetings of the individual’s benefit here
versus the costs and burdens of ;itigation.

And irrespective of where you come down on
thelsplit, Your Honor, between the role as a private

Attorney General disgorging ill-gotten gains, it

‘'seems to me that that ancillary relief of an

injunctive‘or declarapory'nature has to be takén
into(account of when you decide whether you’re going
to certify a class.

The class action in which I was involved.
involved damages to me on the order of $150. 1In
fact, there was a great dispute at the summary .
judgment level in the case about whether I had any
damages at all because of the $iOO déductible on a
yearly basis on my health insurance policy; Again,

as it turned out, my lawyers, through diligent
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effort, were able to establish that there was
sufficient damage to override the deductibfe and
make me an appropriate class representative.

There was a very substantial settlement of
a consumer class action that, according to Judge
Broderick, made a very real difference for a whole
lot of people. And under the rule as you\drafted
it, I don’t believe that case could have been
certified. And I'd ask you to consider that.

JUDGE. NIEMEYER: Thank you, we will take
that.

MR. SUTTON: Thank you.

JUDGE NIEMEYER: ﬁr. Donovanr

MR. DONOVAN: Good afternoon, Your Honors,
members of the panel. My name is Michael Donovan,
and I'm here both individually as a.partner of the
law fi;m of Chimicles, Jacobsen & Tikellis, on
behalf of clients of my firm, and on behalf of the
National Association of Consumer Advocates, of which
I am the vice;chair.

I do not want to belabor’/the points. that I
made in my written remérks, but I would like to

highlight some of those points for the benefit of

the panel.

-Our fundamental point here is that the
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proposed amendment of Rule 23(b)(3) should not be
abproved by this panel and should not be passed
along for adoﬁtion; If adopted as written, the
amendment will effectively destroy consumer class
actiohs and, at a minimum, it will increase the cost
burdens and expenses of consumer class litigation
throﬁghout the country.

The amendment, in effect -- and I agree
with Mr. Sutton on this -- the amendment, in effect,
would require the Court, confronted with a consumer
class action, to compare apples with pistachios to
weigh the likely individual benefits of a case
against the public burdens and costs of litigation
generally.

» As 1 understénd the language -- and I can‘t
be that far off since Mr. Sutton read the language
the same way -~ if the individual brick is smaller
than the building, which it will always be, then the
class action should not’be certified. I believe
such a rule is wrong, it’é contrary to public
poliqy, it’s contrary to Congressional enactments in
the consumer field, and it(will deny access to
justice to a number of low to moderate income
consumers, which is what I pointed out.

I do know that members of the panel had
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questioned whether, in fact, we should be performing

this private Attorney Genefal function. I believe
that Congress has bestowed on us, not just in Rule
23, but in many of the federal consumer statutes, 
the Truth-In-Lending Act, the Fair ngt Collection
Practices Act, the Fair Credit Reporting Act, and

indeed in the Magnuson-Moss --

JUDGE NIEMEYER: Those acts all prbvide for

Congress’ mechanisms for this doing this. This is
not a Congressional enactment. They approved it,
and the question is, should it be that, should we
recognize it as that, as overtlf, when it was
originally not intended to add another léyer of
substantive laws? It intended to be a sufficiency
in the judicial system.

MR. DONOVAN: Tﬁat’s a good question. All
of those acts that I mentioned were enacted after
the rule was adopted. They were enacted as an
overlay on‘top’of the Rule 23 jurisprudence, that -
had grown up about aggregating claims in the private
Attorney General function.

All of these acts that I’'ve talked about
were passed after Rule 23 had grown into its private
Attorney Generai position that it became, and. indeed

in the Magnuson-Moss Act.
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JUDGE NIEMEYER: I don’t take issue with
that at all when Congress speaks, but Congress picks
a substantive statute and says that we want to
create incentives and have private attorneys help
assist in the policies which we adopted. But the
class action rule isn’t limited to thoée cases. The
class action rule is across-the-board. And what we
would be doing, if we adopted that overtly, is
saying that we think that an attorney in any type of
case should be entitled to set himsélf up as an
Attorney General to grieve wrongs.

MR. DONOVAN: My point is that, Your Honor,
that Congress recognized that the‘cléss action rule
had that function when i£‘overlaid and specifically
referred to Rule 23 in Magnuson-Moss in the
Truth-In-Lending Act, in the Fair Debt Collection
Practices Act. And the way/it.dealt with the
problem of excessive damages awards or coercion in
those acts, was to specify that any one corporate
defendant could not be hit for punitive penalty
damages of anymoreythan $500,000, in the Truth-In-
Lending Act, for example, in the Fair_Debt
Collection Practices Act.

So what Congress has done is that it said,

look, Rule 23 exists out there as an Attorney
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General statute. In these finite areas we’re going
to ratchet it backyand say, for these finite areas}
we only want $500,000 maximum penalties against any
one defendant. .

'So that Congress ‘has already said for Rule
23, it is goihg‘to'be the Attorney General statute,
and in thése finite areas we want these damages
ratcheted back..

In addition, what Congfesé -- so Congress
has dealt with it in a substantive way and in a
different way.

JUDGE SCIRICA: It hasﬁ’t spoken to the
various tort laws and the various states where we
have jurisdiction only by reason of diversity.

MR. DONOVAN: No, it has not, Your Honor,
and I believe that that aggregation question should
be dealt with as a matter of jurisdiction, not as a
matter of procedural rule. Jurisdiction is a
substantive matter. The Congress’ control over the
jurisdiction of the appellate and distric£ court
jurisdiction is, by constitution, vested in
Congress.

I do not think it is wise for. the 5udiciary
to be first determining for itself what the scope of

its jurisdiction should be, and then recommending to

s
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Congress to thumbs up or thumbs down on the
jurisdiction.

If the aggregation issue should be dealt
with, then let’s have Congress deal with it ab
inifio on its own, without a predepermined 5udicial
recommendation on it. Now, certainly, you would
have to have some input from the Supreme Court. But
the Court should not be telling Congress this is
what our jurisdiction should be.

JUDGE CARROLL: Mr. Donpvan, as a consumer
advocate, what is your opinion on (b)(4)?.

MR. DONOVAN: We are not taking a position
on (b)(4) at this point;

From a personal standpoint, I am torn. I’m
torn because I do perceive that there is an issue
out there about cases being picked off. There’s no.
doubt about that.

I believe that at this point that the U.S;
Supreme Courf should deal with-that matter in
Georgine first, resolve it, énd give us some

guidance. There may be dicta in that opinion that

will be helpful. There actually may be insight

through the briefing process.

So I don’t think it’s necessary for the

committee to jump the gun before the Supreme Court
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addresses the issue, and will probably benefit from
the Supreme Coﬁrt's opinion in the matter. The
Court may not.come down until June. \SO'that my
understanding of this process is that this process
might conclude before' the Court even comes down.
Maybe the answef,there is to wait for that

decision.

But,. other than that, I wanted toigive ;he
opportunity to the panel because I think I'm a
little bit different from the other speakers hefe.
I have brought clients, currént class
representatives of current class cases, and I would
like to introduce them. If the panel has any
questions, I will make them available for the panel
to ask questions of. My purpose here is to.
demonstrate that these are not lawyer-driven cases.
- Contrary to some of .the skewed opinions
that you read in editorial pages, and also to the
basic McDonald’s syndrome that is foisted on the
class action bar, that anybody who has read the book
No Contest will understand how twisted that
McDonald’s story basically became in the public

relations fear. My fear is that we ought to not be

twiéting what happens in the actual judiciary and

reacting to something that doesn’t exist.
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My first introductien is. of Ms. Dorothy
Sinclair: Ms. Sinclair is a victims advocate with
the Delawere County Senior Victims Legal Services.
In the course of her work, she has come to see
numerous examples of senior citizens victimized by
unscrupulous home improvement scams in our own
Chester City right here in -- south of Philadelphia;
unfair insurance and investment sales scams with
seniors, deceptive medical device advertising,
hearing aids in particular, and warning systems’that
seniors are to wear around their necks, and other
consumer ripoffs.

Ofﬁen these victims turn to understaffed
and underfunded legal aid offices, and they can only
refer them to an occasional pro bono attorney.

Those attorneys- usually can’t effer them individual
help, or, if they do, then the help is not very
significant. |

In all too manyveasesfnothing can be’ done .
at all because,thefamounts involved are too small.
The seniors are too fearful and unknowing of the
litigation system, and just threatened by the entire
systeﬁ itself. The litigation is just simply too
overwhelming for them to do on their own.

In some cases, a class action is virtually
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the only'avenﬁe for justice because it provides
comfort in numbers. Now, if we’re allowing people
to incorporate and get comfort - and risk protection
in numbers through a state sanctioned corporation,
why don’t we allow our senidrs to voluntarily
combine in a risk-reducing class action to relieve
some of the burden they feel from what they perceive
is a corporate wrong, a corporate miédéed?

So Rule 23 actually, as it always grew up
inequity from the 1800s, is a fairness balanéing‘
device. Whether it’s a spurious’ class action or a
Rule 23 class action, it’s just basic fairness,
which is what the courts are aﬁoUt.

The second introduction I would like to
make is of Mrs. Nofa Watkins and her brother, Mr.
William Davis right here. I would like to tell you

about their story because I represent them and I

, think their story is telling.

Ms. Watkins has a small three-bedroom brick
house in Chester City. 1It’s in relative disrepair.
She lives there with her mother, who 'is 99, and they
subsist basically on monthlivsocial'security checks,
supplemented by Ms: Watkins working aé a domestic
two or three days a week. I’'m sorry, Mrs. Watkins;

but I’'m going to tell them that you are 76. 77, I'm




© 20

231

10
11
12
13
14
15
16
17
18

19

21
22
23
24

25

sorry, Your Honor.

Her experience with corporate scams is. all
too common with our seniqr citizens. In November of
'93, three men visited her home while handing out
flyers advertising home improvements. The flyers
said at the top, public notice;,gdvernment money
availab;e to £ix up &our homes.

The men explained thét they were with a
government program that would help them fix up homes
in' need of repair.  They gave Ms. Watkins and her

mother an estimate that they could fix up her house

;for about $2,000, consisting of five new windows,

two new storm doors and some interior painting.

Confused about the government program, Ms.
Watkins and her mother agreed, okay, that’s fine,
we’d like to fix up the house. The men returned a
few days later with some complicatéd forms, which
they said that they had to sign. Ms. Watkins and
her mother both signed the forms.

Confused about this government' program that
was involved that might be a4subsidy of some sort,
Ms. Watkins actually signed a secondary mortéage
loan4contract’to be held by a major New York stock.
exchange listed finance company for $12,500, at a

rate that was well above existing mortgage rates.
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Ms. Watkins doesn’t have a mortgage on her home.

This is ’93. This rate -- and I won’'t get specific
-- is well above 11 percent. ’93 rates were way
down for first mortgages.

JUDGE NIEMEYER: - You are arguing your whole
case. You're already over your ten minutes.

MR. DONOVAN: I understand, but I'm trying
to give you a flavor ﬁere.

. JUDGE NIEMEYER: We understand, and I don’t
want to belittle atlall the importance of her claim
or any of these claims because they certainly are
important. ‘

MR. DONOVAN: My point, Your Honor, is that
basically the work here was misrepresented. They
put in for windows, they simply spray painted the
Qouse, they didn’t scrape anything. They didn’t do
anf of the roofing work. They didn’t do any
replacement of the storm doors.

Ms. Watkins has been faithful and dutifully
paid this bill evéry month that obligates her for 14
years to pay this mortgage. Every month, because
she’s afraid that she’ll lose her house even though
she knows that she didn’t get anything near what she
thought she was going to get.

Now, this is a practice that has been
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inspired by a particular lender focusing on home
improvement areas in depressed parts of the city.
It’s going on till this day.

If you adopted amendment (f), there’s no
way I take the case. I doubt because she’s been
paying, that she hasn’t had her credit ruined,(that
you can take this case to a jury aﬁd get punitives.
She hasn’t lost anything yet because she ié éo
scared 6ut of her mind, that she’s paid. "She hasn’t
defaulted. . She doesn’t want to file bankruptcy.

That’s the problem that we have here. Now,
do we have a class case? You say, well, it’s just
her. Guess what? Same guy went to Mr. Davis’
héuse;» Same thing happened. Same finance
arfangement, same deal. It happened throughout
Chester City. It happens to this day. Does the
Attorney General know about it? Yes, he does. 1Is
this a big finance compény? Yes, it is, and I‘1l1l
leave it at that.

Now, I also want to introduce to you
because I am'just not a consumer --

JUDGE NIEMEYER: Two more minutes.

MR. DONOVAN: Very well.

JUDGE NIEMEYER: So you can gear how you

want to do it.
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MR. DONOVAN: Mr. Tint was an investor. in a
major -- was a major New York stock exchange listed
company. His investment was taken out by a buy-out
group in March, at a price that was far below what
he had paid. He paid about $17 fér the stock a few
years ago and wanted to own it for a long time. He
was bought out.

A month after all the'shareholders were
bought out for a total of abo;t 300 million dollars;
the buy—out‘groupydiscloses; lo and behold, we sold
part of the assets we just bought from you, and we
sold them for 440 million dollars. We sold one
fifth of the assets you sold to us for 300 million,
for 440 million dollars a month after you sold out
to us.

Mr. Tint didn’t know about this 440 miliion
dollar transaction. He didn‘t even know -- in fact,
he was frightened into all the statements that this
company was going to file for bankruptcy. So,
therefore,; you better sell to us or else you get
nothing. In fact, it was so frightening that he
would have sold for $3 because that’s what they
said.

That’s a securities class action. There

' are mostly seniors in this. This is not an
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institutional stock because it’s a certain type of
stock. That’s why he sued.

If, in fact, Amendment (f) is adopted, I'm
not quite certain that I would bring that case,
either. 1I’'m not at all certain. Now,‘maybe my
colleagues would. However, that’s not why I'm in
this.

Mr. Tint is here because he’s a live
client. I don’t care whether I make a dime in
this. He has worked on this. How many pages of
documents do you have?

MR. TINT: I have 20,000 pages. And the
most interesting part of it is phat the conflict
between what has been téld to the senior citizen
shareholders and what you find in bankruptcy
reports, and what you find in SEC reports -- there
was one SEC report of 800 pages before you could
find out that there was a sweep on some money in our
compahy.

It would have meant that I would be going
up against some of the prestigious names in our
country, like David Rockefeller and Goldman Sachs
brokerage house.

If I may, I would like to tell you

something, not to try the case, but to tell you some
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of the background and what happens in a class action
suit to the real people. I’ve listened this
afternoon and learned a lot about the law part, and
I did hear one gentleman say about the fact. And.
the fact 'is that I went to a meeting of Rockefeller
Center Préperties, Incorporated. Would you like me
to step up there?

JUDGE NIEMEYER: No. You can finish up,
but shortly. And while it’s interesting, what we’re
doing is we’re taking time away from the other
people here who also want to testify.

MR. TINT: I am the first one this
afternoon, certain;y, who is a human being, who has
been here and who has been very hurt.

I was at a meeting in 1994 in New York, thé
shareholders’ meeting. I‘Sawkérdwn people crying.‘”
What’s happened to my money when this compény got
into trouble? It was no accident that it had gotten
into trouble.

It was not having to do with the real
estate conditions or ahYthing else. But there were
grown citizens crying. ' One person had a heart
attack.

I've been more fortunate. I'm a graduate

of Harvard College. I started a business of my own
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and ended up yeafs iater - many years ago I sold it
for several million dollars. This hurts, but it'é
not going to put me out of business. But I saw .
people there who didn’t know what‘was‘going to
happen to them,wbécause what they kept saying was, I
trusted Mr. Rockefeller.

And then when I started té get into this,
it has taken me two‘Qearsﬂand two conditions. If I
was not retired, I couldn’t haye‘done it. If‘i was
married, I couldn’t have done it because it is such
a complex issue, that you findkj— it depends on
where you read about this. If you read the
bankruptcy‘court reports, you would find that they
had 440 million in the wings. If ybu read the SEC.
reports, you.would have found out another story. If
you read the“stockholder reports, you would have .
found éut that they are doing us a favor.
Everything they are doing is a favor for us.

MR. ROWE: How many dollars are you
claiming you were done out of?

MR. TINT: I, personally?

¥R. ROWE: Yes. What's.thélsizelof your
individual élaim?

‘~MR. DQNOVAN: I don’tl;h;nkethat’s‘a great

way to measure it.




238

10

11

12

13

14

15

16

17

18
19
20|
21
22
23
24

25

MR. TINT: There were 33 million shares
outstandiné, most of which were owned by senior
citizens.

MR. ROWE: It seems to me that the size of
your claim would notvbevaffected by the ruie that
this committee is proposing. I happened to have

voted against it, but I’m not sure that it would

' cause you problems.

JUDGE NIEMEYERS Anything further? I
actually have gone over twice about what --

MR. TINT: I do.want to bring out one point
here; this is from a human standpoint. How could we
ever, with whatever rules are put into effect, how
could I ever go up against the brokerage house of
Goldman Sachs?

JUDGE NIEMEYER: There’s no proposal on the
floor to abolish class actions, and it seems to me,
that while we’ll take your testimony and hear your
cause, the question is, I gather, that your counsel
has spoken against changé;l(c), which is the cost
relationship. That has been testified to by many
people, and it’s an important question that we have
to answer. As to whether that is a facfor in
determiﬁing claés actions, this is why we are having

the hearing.
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But I think at this point, unless you have

anything further to add to the proposal that’s on

‘the floor, we do appreciate the four of you coming

by, and we do appreciate hea;ing four sfory in a
very short version. We can’t hear the substance of
it/all because I don‘t think that contributes,
number one, and we’re not the Court.

MR. TINT: ‘If I may mske a conclusion of
this? I»would expect from this experience that I1’'ve
had -- aﬁd I‘'ve had no legal experience prior to
this -- that the distinguished panel would be .
considering wéys of making it more accessible for
people to be able to bring class’action suits.
Because there seems to be a new style in our country
today.

I'm a veteran of World War II. We are
always told how everybody is grateful for this and
that, but when it.comes AAwn to reality, nobody
cares. - It’s not something that I am saying tb you
gentlemen and lady, please,‘that‘something that is
not known. But when I sit here and listen to the
concerns about technically tightening up this‘and
that, I didn’t hear one person this afternoon
mention the human element of this. And that’s what

it’s all about.
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I have spent two years, maybe five days and

nights a week, studying this case. It is the most

unbelievable story. I could never do anything about

it on my own. Thank’you.

JUDGE. NIEMEYER: Thank you very much. All
right.

MR: DONOVAN: Thank you.

. JUDGE NIEMEYER: Right. We’ll hear next
from Professor Leubsdorf, Professor Gora and Dean
Reinstein. If they will come forward.

MS. SARNA: I am Shirley Sarna, I'm from
the Attorney General’s Office in New York. My plane
is about to take off without me, and I wgnder if I
could just ﬁave two moments of your time?-

JUDGE NIEMEYER: Sure, step forward. We’ll
get you to your plane.

- MS. SARNA:" I feel like 0.J. now. I really
just wanted two moments.

Number one, to say a heartfelt thank you to
all of you for obviously the great emotional,
intellectual time and energy that you’re putting
into this effort. Quite in contrast to the others
who have spoken today, I am an absolute newcomer to
this field.

I am with the Attorney General’s office.
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Class action lawsuits are not our regular course of
business, and yet we in New York and the Attorney
Generals’ offices around the country have discovered
more and more. in the last year and-a-half or two

that the business of class actions is, in fact,

- impacting in our business. 1In fact, the Consumer

Affairs Committee of the National Association of

_Attorney Generals added a panel on class actions at

our meeting in October so that we could focus on
some of the issues that you have been discussing.
With respect to the very much discussed
cost benefit analysis, I just want to add my voice
to those who have expressed concern with the way the
rule is drafted, and to underscore my support for

some of the comments that have urgéd this committee

to take into account the deterrent effect, the

public interest effect in the cost benefit analysis,

if indeed you feel that a cost benefit analysis of
that sort is appropriate, is very comfortable with
some of the comments that Professor Coffee and
othérs made in that regard.

So I woﬁld like to underscore tﬁose. I
just would like to put one other thing on tﬁe table,
which has been discussed by a number of speakers

earlier today. I don’t pretend, I wouldn’t even
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dare suggest, that I have solutions to these very
complicated questions. But itﬂdoeé seem to me that
some marginal steps might be taken as safeguérds to
deal with some of the great concerns that have been
expressed.

One of those concerns might be a focus by
this committee, although I know if’s not in your
proposal to consider, the issue of understandability
of notice. Perhaps while having an 800 number and
hdving attorneys availdble to help explain is, for
sure, enormously helpful and of great benefit. I
think that benefit is reduced dramatically if the
notice itself is so impenetrable that it doesn’t
even alert the reader that other follqw—ﬁp qﬁestions
need to be asked. Or it;s‘so difficult --

JUDGE NIEMEYER: 1It’‘s one of those awful
dilemmas, that you need to communicate information
to a person sé that he has enough. information and
yet you can’t take it away to make it readable. I
understand the problem and I have seen tﬁe notices,
and they are very difficult. The same as we have
the disclosure on the proxy statements.

MS. SARNA: The point that I'm making is
that there is clearly room. While it might be

difficult to set a standard that would be easily
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understood and would solve every problem iﬁ every
circumstance, the committee could, for example,
suggest in its notes that in it one of the concerns,
with adequacy of notice, is its understandability to
the aVefage layperson of average intelligence.

‘There’s a very long distance between what

is now typical at a notice and what might be

achieved, and I think that that level of
understandability might give some comfort for those,
and myself among them, who are concerned about éome
of the practices that gre’getting an awful lot of:
attention in the popular press.

We sgbmitted some comments, and we’'re going
to take the opportunity to flesh those*comments»out
and provide maybe some concrete suggestions for this
committee’s consideration. ,

- JUDGE NIEMEYER: We look forward £o that.
We also have-another hearing in Dallas and San
Francisco, but you don’t need to come.

MS. SARNA: That’s too bad. I was hoping
that you would say it’'s necesséry.

JUDGE NIEMEYER: Are you Ms. Berry or Ms.
Sarna?

MS. SARNA: Sarna.

JUDGE NIEMEYER: We are pleased to hear
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from‘you.

MS. SARNA: I,thank you for your courtesy.

JUDGE NIEMEYER: Have the~three of you
ag#eed which should go first? Dean, we’ll take you
then.

DEAN REINSTEIN: I normally defer to
faculty members, but with the exception.

JUDGE NIEMEYER: They would love to hear
you say that.

DEAN‘REINSTEIN: I'm Dean of Temple Law
School. 1I‘ve had that position since 1989. Before
then, I was quite actife in class action litigation,
was involved in cases both for representing
plaintiff'classes and defending cases against
plaintiff classes.

I submitted a fairly lengthy written
statement, and I thought’I’d spend my time just
reéponding to some of the questions raised about two
of the proposed rules. That is (b)(3)(F) and 23(f),
the interlocutory appeal rule.

I think ii would be an. advantage if we
could deal with the cases involving trivial.
individual relief. I'm very skeptical that any
proposed rule can really get at that. 1I’'m skeptical

about it because it appears that although these
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cases exist, we have anecdotal 11 in some of them.

'They are very, very rare. The Federal Judicial

Center ;ried to find them and didn{t.' They studied
over 400 cases that were terminated és class actions
ih four districts.

JUDGE NIEMEYER: I’'m coming to somewhat of
an ambivalent conclusion about that, too. Because
you hear from the'parties, attorneYs for both
parties in thosé cases, and then you read a press

account and‘méybe some other account, and they don’t

‘sound like they are talking about the same case. S0

I'm not sure how we get at it, and whether there is
a problem or not. 

DEAN REINSTEIN: I was a’little bit
surprised\by the result of fhat part of the study.
They oniy found nine cases where the median recovery
was less than $100, but in seven of those ihe
aggregate recbvery was over a million dollars. 1I'm
not sure that we want to pass a rule that‘would
eliminate cases like that.

This appeared to be cases in which there
was substéntial aggregate harm being done fitting
within the original purposes of (b})(3).

So I said in my statement -- i used the

metaphor, we are looking for a needle in the hay
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stack, and we’'re going to -- the problem ié that
we’re not going to define it and we’re probably
going to disrupt a lot of hay in the process.

The reason why I say this is the rulé is
written in a\véry unusual way. It’s written in a
form of individualized ad hoc balancing, which I
think‘is unique for any kind of jurisdictional -~
quasi jurisdictional éivil procedure rule.

The judges asked to balance two things as
part of an overall consideration. In every
individual case it’s not a generai criterion. 1It’'s
not like an amount in controversy which is a fixed
number. The judges. asked to take a look at this
individual case and do two predictive things. First
predict what the probable individual relief is.

And, secondly, predict what the costs and burdens of
this‘l;tigation are, and then weigh the two.

I think it’s very difficul£ to do. This is
a prescription for stalling}a lot of cases and
probably terminating a ;bt of\vigble class actions.
That’s my concern.

I don’t know how you can predict probable
relief without‘having a mini-trial on the merits of
-- if I was defending against a class action, I

would say the probable individual relief is zero
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because this case has no merit. That’s the first .
thing I would say. |

The second thing is that I would get into a
battle with expert witnesses. I would get my
affidavits from my experts. I would want to have a
mini-hearing on what the actual damages were,
assuming that there was liability, which I wouldn’t
concede. And, of course, all of this is supposed to
happen at an early stage in the litigation.

So I think that’s very, very troublesome
bécause the judge is being asked to do two
p;edictive things at an early stage in litigation.
When this committee debated the issue, should we
have minirtrials»of should we say anything about
mini-trials, I think the vote was 7 to 6 not to say
anything, which is not exactly the same thing as
don’t do it. 1It’s just we are not going to say
anything about it because it’s a real p;radox.

The other problem with the rulé is that I
do not read it in the same draconian way as some of
/the other people did. 1It’s a factor to be
considered in 23(b)(3) class\aqtions, but that has
its advantages and its‘disadvantéges.

The disadvantage, of course, is that this

makes this very, very ambiguous and subject to a lot \
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of discretion and a lot of, I think, erroneous
judgmentsf Because a lot is left out and the
district courts aren’t told what to do about the lot
that’s left out. They are told to consider these
two factors, and presumably based on that
consideration they could deny class certification.

They are not told anything about whether to
take into account the potential aggregate recovery.
They are not told not to do it. 1It'’s just not
listed as a factor not to be considered. If the
implication is that you can’t consider the potehtial
aggregate recovery, then I think the effect of this
rule will be to terminate many, many viable (b)(3)
class actions;

JUDGE SCIRICA: If it were amended to state
that, either the claimed aggregate recovery, the
potential aggregate recovery, would that prevent a
discovery. fight and*woula -- I think you’re saying
that would be an improvement, but Qould it really
solve the problems?

DEAN REINSTEIN: I don’t think so. I don’t

think you could have an ad hoc balancing approach

‘here. It would definitely be an improvement. It

also doesn’t say anything about the private Attorney

General function of class actions, and whether the
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district court is to consider certainly with respect
to some federal statutes.

. The district court may very well think
that, since Congress has said in certain of the
statutes or has indicated as strongly as it can,
that these are important federal laws. Anq Congress
expects them to be enforced by private litigants
because the resources of the Justice Department are
inadequate to do everything or the Securities and’
Exchange Commission. That should be a factor.

In other cases, on the other hand, 1ike
diversity cases, that argument may not be a viable
argument, but this is another major ambiguity on how
to’apply the rule. I don't‘think that the rule —-
that any kind of rule is justified in light of the
Federal Judicial Center’s finding or inability to
§ipq these cases.

So I think that although we could try to
refine it, I doubt very seriously that you could
write a rule to uncover what appears to be a very
small class of very troublesome cases without
disturbing a much larger class of viable cases that
you don’t want to do. .

We have to unde;stand, I think, this rule

will be asserted against virtually every class
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action that is filed.

The other finding of the Federal Judicial
Center was in the four districts. The maximum
individual'rééovery, the maximum median recovery was
$5,000.‘ Now, the maximum aggregate recovery was
gigantic. But looking at it from the point of view,
the maximum one was $5,000. The .rule will be
appiied. This defense will be asserted against
class certification in practically every class
certification that is brought under (b)(3), and I
think it’s bound to, at the very least, stall the
litigation. The probable effect will be to be
applied against class actions that should be
brought.

23(f), I think this is a value judgment
about how important these--- how important these
orders are, how important\it is to get immediate

review, and how troubled you are by what’s being

done by the appellate courts to the mandamus

statutes. And that may be driving all of this.

JUPGE NIEﬁEYER: There’s a lot of concern,
I can tell you,;in the committee about stretching a
mandamus, which is an extraordinary writ and making
it ordinary.

DEAN REINSTEIN: 1It’s being stretched. The
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problem I got with the way this rule is drafted is
that’it’s not so much what'é it going to do with
class actions. It will erode the final judgment
rule. It>s sort of a slippery slope.

JUDGE CARROLL: Is tpat beéause‘you see the
appellate courts certifying an apbeal'every time a
class aétion certification is denied or granted?

DEAN REINSTEIN: No. I think Judge Scirica
is right. I think the number of times that the
Court of Appeals will want to and take appellate
review will be small. But what it does is it’s
saying that there’s a certain category of ruling, of
preliminary ruling in a trial that anybody can
éppeal, and will be appealed.

JUDGE NIEﬁEYER: Oof course, the ruling,(if
you really think about the nature of the ruling, it
affects whether we have three plaintiffs or 3,000.

And with respect to those 3,000 who were left out,

or the 3,000 who are included, it’s not on the

merits and not on the -- there’s something special
about it.

DEAN REINSTEIN: There’'s something special
in the sense that there’s someﬁhing different.

Tﬁe argument that was made in the noteé

that was part of the arguméent, the other argument,
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was thaf the clas§ certifiéatidn decision has a
coercive effect on settlement.

This is something that the Federal Judicial
Center study tried to find and they couldn’t find.
They looked at this af‘great length to see if they
could establish whether that proposition was true in
any kind of discoverable way, and they concluded
that they couldn’t find that that was true. We’'re
all speaking anecdotai;y, and I have to speak in my
own anecdotal experience. |

When I recommended to my clients settling
class actions, it had very little to do with the
decision to certify the class. It had to do with my
fear that'we would. lose the case on the merits. \

JUDGE CARROLL: Can I back up for one
second? Help me understand what your -real objection
is to -- |

DEAN REINSTEIN: To 23(f), it sets no
standards for interlocutory appeals. It allows
anybody to take an interlocﬁtory appeal on a
preliminary ruling. ‘

JUDGE CARROLL: But you conceded that the
Court of Appeals won’t take many of those.

DEAN REINSTEIN: They probably won’t.

There’s no standard set. They probably won’t: The
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- rule is phrased ih a way under like iéQé(b).

1292(b) has two screening mechanisms. One is that
the district court has to certify it. But the other
screenihg mechanism of 1292 is that at least it
specifies the kinds of cases that should be subject
to interlocutory appeals.

That is, that there is a debatable material

issue of law, and that the Court of Appealé has to

\

'believe that the disposal of this issue on an

immediate basis will materially advance the
litigation. Those standards are not stated in
23(f), no standards are.

Néw, the advisory‘committee notes say‘thaf
the Court of Appeals will pfesumably use the
standards épplied in 1292(b) actions. If that’s the
case, then I think you ought to put those‘standards
$n Rule 23(f). Take out certification.

If the problem is that the district court
judges aré not certifying cases that should‘be
subject to 1292(b) appeals, and, therefore, mandamus
is being used in‘sort of a tortured way, that
problem can be solved just by, in these cases,

dispensing with the requirement of the disfrict

_court certification. But at least it will give some

standards.
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I think that the final judgment rule to
litigants is a real slippery sldpe. We want to .
appealvevery important adverse judgment against us
in litigation.

\JUDGE NIEMEYER: You know, it’s a good
policy and you got to -- there’s a notion of
finaiity, but in the federal courts we get the
imﬁunity cases, we get the double jeopardy cases.
Immunity cases just fill up the volumes, and they
are all interlocutory. Of course, the injunctions:
come up.

DEAN REINSTEIN: Yes, preliminary
injunctions. And so you have to make --

JUDGE NIEMEYER: We don’t want to open up
the floodgates, but it’s not a shocker under the
1292(b) category, because that category doesn’t
burden the courts. I do understand, and we do have
evidence from others on the compléint, that there’s
no standard proposed on fhe Circuit Court. Right?

DEAN REINSTEIN: Right. I’m not conviﬁced
that this is such‘an important decision -- class
certification decision is such an impoftant
decision, that we should single it out and allow any
litigant to file an appeal.“

JUDGE NIEMEYER: Why don’‘t we hear from
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your colleagues on this, unless you have anything
further on this? We do appreciate hearing from
you. ~

JUDGE SCIRICA: May I ask one short
question? You alluded t6 the problem of moving iqto
substantive law. The private Attorney General
concept is one that we discussed often in the
committee, and we trigd to decide whether it’'s
within our jurisdiétion; that is, if it’s within the

committee’s jurisdiction to think about this, is

‘this something that should be left to Congress:

Do you think -- ié this something that you
feel that we -- the cbmmiftee should not try to
touch, that we should leave it to Congress? When we
get close to the line, we ought to back off? Or do
you think it’s almost impossible to deal in this
area --

DEAN REINSTEIN: I think if's impossible to
deal in this area without making a judgment whether
these cases do serve the private Attorney General
theory. I have to tell you my own view is, impiicit
in Rule 23 was the private Attorney General theory.
Rule (b)(2) class actions cannot be explained in any
way. They were designed to facilitate civil rights

cases with the courts urging the district courts in
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the Fifth Circuit, and the Fifth Circuit itself
urging this result to allow the 'private Attorney
General theory because the Justice Department
couldn’t bring the cases. |

| Theré was no statutory jurisdiction for the
Justice Department to bring the cases. There was
some change in 1964, but even with that change the

civil rights division was very, very small. 1It’s

hard to imagine how the advisory committee thought.

that (b)(2) class actions would serve -- would be
necessitatéd by the private Attorney General theory,
but (b)(2) class actions wouldn’t.

I don’t know if we’re going to consider
this, that we can segregate out (b)(3) from all of
Rule 23, eépeéially when the (b)(3) class actions
are used so much to enforce federal statutes, where
¥ believe there is a very good understanding in
Conéress in antitrust cases and securities
litigation £hat there are very limited resources in
the Federal Government, and they are getting more
limited, by the way, to bring these cases.

JUDGE NIEMEYER: Thank you very much. We
appreciate it. John Leubsdorf.

PROFESSOR LEUBSDORF: Your Honor, my name

is John Leubsdorf. I teach civil procedure and I
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also litigated‘class actions sometime in the past.
I thank you for giving me the opportunity to appear
here.

I'm going to talk only about Rule 23(b)(4)
as proposed, and talk in opposition to it. Before
one can decide if a rule is doing the right thing,
one, of course, has to understand the problem to )
which it‘s addressed. If you look at Rule 23(b)(4)
as proposed, I think it seems‘to rest on a judgment
that there is a significant problem of courts

refusing to certify class actions and settiement

‘situations where class actions should be settled and

certified because the settlement is a desirable
one. As far as I know, this is simply untrue.

The judicial center study reveals that
geﬁeral class action settlements go thrbugh without
the slightest problem. 90 percent of the cases,
‘they are approved absolutely unchanged.

JUDGE NIEMEYER: How can you identify that
problem, and how could you ever identify that
problem'if we had 80 class actions go through and
approved, binding people that we don’t know about,
and people that may not yet exist even? Those
people aren’t around to complain and won't

complain.
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PROFESSOR LEUBSDORF: That’s the opposite
problem. Yes, that problem is there. The problem
that I say is not there is the Court refusing to
accept settlements when they should. That, there is
no evidence. The courts are constantly accepting
settlement.- There are one or two cases, and notably
the two from this Circuit where the district court
accepted settlement and the Cdurt of Appeals
reversed.

But tﬁose are plainly not, whatever you may
think of thém as, at the merits of the decisions.
Those are plainly nét desirable settlements. These
are very controversial matters, and, in my opiﬁion,
these both were awful settlements for which there
were many reasons to dehy theﬁ.

So it seems to me this rule is directed
against the opposite of the real problem. .The real
problem is that settlements aré being appréved when

they should not be. What we have here is simply a

'gap or failure in the adversary system. As you

said, Your Honor, the parties who are affected are
not present.

The Court has not decided the case on the
merits. There has not been consent by the people

whé are actually affected. It simply is a certain
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small group\of people, plaintiffs, and in~particular
plaintiffs' lawyers and defendants who have gotten
together and agreed on the settlement, which was
then imposéd on the rest of the cléss.

Now, that certainly raises broblems, but no
one suggests that we should get rid of class action
settlements. But what’s propoéed here is to make
them easier and to accentuate the problem; to, in
effect, overrule the few decisions which'have struck
down settlements as being improper, to remove at the
same time perhaps the main method by which the
adversary system does operate to some extent to deal
with class action abusers. And that is the
challénge to the certificafion and ;he motion for
summary Jjudgment.

Up until now, the usual procedure for a
defendant, or at least a freéuent procedure has
been, first you try to get the cléss action thrown
out, argue that the plaintiffs are not adequate
representatives. If that doesn’t work, then yoﬁ
proceed to settlement discussions.

This rule change‘encoﬁrages people to go in
exactly the opposite way;‘ It encourages you to
present the settlement at the same time that you

present the certification issue. But, of course, if
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you~al;eady sett;ed, the defendant has no moti§e to
chéllenge the adequac? of the class representation.
On the contrary, the defendant has every
motive to come in and say, these are great guys.
These are the people who should be representing the
class because that’s what’s needed in order to get
the settlement through; and, indeed, the appeal
provision, which I have no particﬁlar~objection to,
but it does accentuate this. Because if the Court
first certifies the class or fails to certify the

class, then there’s an appeal.

So the obvious message to the litigants is,

put off the décisionfon certification until we can
settle the case, and then we don’t have to worry
about that appeal. (We will present the settlement
to the judge, the judge will approve it as almost
always happens, and we can all go home. So one of
the major safeguards is simply watered down by this
proposal.

The other safequard that is watered down is
that the requirement that the case be at least, in
theory, capable of being tried. That means that the
case is brought by plaintiffs on the assumption that
they might have to try the case. The lawyers have

considered whether it’s a sufficiently strong case

[,
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to --

JUDGE CARROLL: Your objection is to
endorsing then settlement classes. You'fe"perfectly
happy, or at least within the confines of this
hearing, to let the present rule exist and continue
on as it is? Your objection is to object to rule on
settlement classes? .

PROFESSOR LEUBSDORF: i think that is one
of my objections.. But ifrthére is to be any change,
and I think the change is called for, the‘change
should be in increasing the safeguards so that the
bad settlements will not be approved.

By the way, in which that can be done is,
I, again, made various suggéstions in my prepared
statement. One method is to reverse fhe suggestion

of this proposal, which is then to make it wvirtually

mandatory except in the most unusual circumstances

~ to certify the case first,before settlement

negotiations begin. First, let it be decided
whe#her these plaintifis\andztheir‘lawyers are
adequate to represent the class. Let the defendants
have every motive to challenge that.ﬂ Then proéeed
to the negotiation.

Secondly, I would write into the rule the

requirement .that the lawyers must be certified as
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adequate to protect the interests of the class. We

all know that, in practice, it’s the lawyers who are

the class representatives for almost all purposes,
but the rule continues to speak of clients.

Third, in any class action 'in which there’s
a significant amount of money at stake, I would
suggest that the rule should provide for the
appointment of an official objector of the courts, a
lawyer wﬁo would present whatever objections could
reasonably be proposed to the settlement. That
would deal with the breakdown of the adversary
system in a sifuation where the original plaintiffs’
lawyers and the defendants have already settled
their agreement and have settled their differences,
and the judge has asked to pass on the validity of
the settlement without having any sorts of
information that couldlpresent the contrary
arguments.

I believe several lawyers suggdested this
morning that they would consider it improper, as
representatives of a class, to start putting before
the judge information that would’destroy the
settlement. Well, lots of lawyers do think that
way, and that’s why we need to have someone else to

come in.
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Fourth, I would suggest, as has already
been suggested a few minutes ago, a more adequate
notice requirement. The Court aﬁd the committee
should consider -- well, a more adequate notice
requirement; and, finally, an extinction of the opt
out provisions to include all actions with where
significant monetary relief is in question.

(b)(3) provides for opt out, and yet if, in

addition to having a large damage action, you also .

asked for injunctive relief, then no notice, no

opportunity to opt out need be given according to
the rules. That really doesn’t make any sense, that
when more relief is being sought for, the
opportunity to opt out is less.

And, furthermore, I would suggest that the
opportunity to opt out, one should perhaps be
adjustéd in time, at least in the case of so-called
future claims. If a claim doesn’t exist at the time
that you’re asked to opt out, there’s no way in
which you can be gi&en proper notice. There’s no
way in Which you could make a proper decision.

Of course, theré are many issﬁes involved
in so-called future claims, and the committee can’t
get into all of them. But at least it could provide

that notice of the opportunity to opt out is to be
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given at a time and in a forum reasonably likely to
pérmit an ihformed decision of a person to whom it’'s
addreésed. That’s a straightforward procedural
requirement.’

JUDGE NIEMEYER: All right, thank you.
Professor Gora. -

MR. GORA: Thank you, Judge Niemeyer. My
name ié Joel Gora. I'm associate dean at Bfooklyn
law school and a professor of law,,and I represeﬁt
the‘Association of the Bar of the City of New York.

It’s my privilege to be here before you
this afternoon, to pr;sent the concerns of the
association with respect to these proposed changes.

JUDGE CARROLL: By way of an aside, my law
cle;k is from Brooklyn Law School aﬁd you’ve done an
excéllent job.

- MR. GORA: Thaiik you very much; and so have

- you in choosing that person.

I've been sitting in the afternoon
session. I learned a great deal from both the
questions and the answers, and so I can subscribe in

my presentations to the principle that brevity is

(the sole of wit.

There are three concerns that the

association has with this proposal, I should note
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parentheticaliy. The association consists of people
on the plaintiffs’ side, people on the defense side,
members of the judiciary, academia, government,
service and business. An& representing those varied
groups there are three provisions that concern us.

First is the provision of 23(Db)(3)(A),
which seems to discourage participation in class
action suits by claims that are too largé. The
second is the provision of 23(b)(3)(F), which seems
to discourage participation. in class action suits by
claims and cléimants which are too small. The
confluence of that is what I call the goldilocks
problem, trying to find those class action
participants whose claims are just right. |

And so (A) and (F) independently cause
problems, which I’ll speak about briefly. 1In
tandem, they cause even worse problems because they
seem to suggest a really narrow band, either
monetary or some other measurement, where class
action would bé appropriate. Our opinion is that
that undercﬁts the basic mission of the class
actioq,'which is, I believe, in Judge Scirica’s
term, to deal with the large scale small .claims
case.

That’s what I always imagined the class
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action was about, whether those claims be civil
rights claims, student claims, employee claims,
whether they be damage claims, whether they be
overcharge claims, whether the phone company ripped
me off.

And if the relief takes the form of $500 in
my pocket or five)dollars credit on my next phone
bill, there’s still the sense of relief that they
are important. And these procedural mechanisms that
help plaintiffs and classes and lawyers representing
them to achieve those remedies are important.

We are finally concerned with the provision

- of 23(f), the proposal for a piecemeal appeal. Let

me speak briefly about 23 -- the proposed éhanges
for 23(b)(3)(A) and (F). And, particularly, with
respect to (F), whether the probable relief to
individual class members justifies the cosﬁs and
burdens of\class litigation.

Judge Levi earlier, and others on the

panel, expressed concern about that. One case that

'seems like a bit of a ripoff of the system is with

the return that’s very little in a tangible sense
for anyone, except perhaps the lawyers involved in
the company that gets off the hook. But I think

that problem may be -- and the illusion was made
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before and I think it’s apt, the tail wagging the
dog. ‘

Number one, I'’m not so sure that ali small
settlement situations are ones that we should be
concerned about. 1I’ve referred to ones that I think
have value; consumer cases, subscriber caées, where
the benefit may be a future benefit, may be a small
benefit, but is nonetheless a tangible benefit.

But I also think there are intangible
benefits, in the sense that a wrongdoer has been
punished, if you will, in a civil sense, and whether
that attorney, Your Honor, is the Attorney General
theory or the deterrence theory or symbolic justice
theory, I think it’s been a traditional office of
the class action mechanism to be able to achieve
that benefit. It requirés a tangible predicate, but
it also has an intangible payoff as well.

If there are those few cases where there
are really no benefit, and just the sense that the
system has been made. a mockery of, one would hope
that they could be dealt with in ways short of
testimony across-ﬁhe—board language of this rule,
which asks the district court to considgr each case,
in each case, whether the probable relief to

individual class members justifies the costs and
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burdens of class litigation.

Finally, with respect to ﬁwo other features
of these rules, number one, the feature of
23(b)(3)(F), the balancing effect, nof only seems to
cut against the aggregation of claims, but I think
will require the kind of preliminary mini-hearing on
the merits that can become quite disruptive of
normal litigation.

Coupled with the provision of 23(f), the
proposed provision of 23(f), which would allow for

routine éfforts to appeal from class action

determination -- and again the intersection of these

two provisions, they are sort of like two explosives

planted in the case. There’s the explosive inquirf
és to whether the probable relief to individual
class members justifies the costs and burdens of
class litigation, which'is essentially an open—ended
ad hoc~inguiry; and then there’s the further inquiry
under Rule 23(f), of whether the decision to deny or
to grant class certification was a proper decision.
On that one point, if I might, Your Honor,
on the question of how is this different from the
normal rule of interlocutory appeal under 1292(b), I
think the difference is most of those cases, to my

mind, are cases dealing with issues of law. Very
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often, issues of first impression, -issues that are
controlling, not because they resolve the case, but
because of an uncertain question of law, the
resolution of which will resolve the case.

These questions are, as you all know, an
enormous mix, class action questions, a fact of law,
of various subclasses, of prospects of recovery and
the like. To make every one of those extremely
individualized issues, the subject of potehtial
appeal is going to add, we fear, yet another burden
and obstacle to the class action mechanism.

JUDGE NIEMEYER: Thank you.

MR. GORA: Thank you very much.

JUDGE NIEMEYER: We”ll hear from Leslie-
Brueckner and Deborah Lewis. Do you want .to come
forward?‘

- MS. BRUECKNER: Good afternoon. My name is
Leslie Brueckner. I’'m here on behalf of Trial . |
Lawyers for Public Justice. 1I’1ll try to keep my
remarks brief in deference to the hour and train
schedules and so forth.

Trial Lawyers for Public Justice is a
public interest law firm located in Washington, D.C.
We both bring class action cases and we<oppose class

action abuse. So I bring both perspectives to this
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heéring.

We have recently opposed the proposed
settlements in Georgine and in the In Re: Asbestos
Litigation in the Fifth Circuit.

JUDGE N;EMEYER: Has a petition for cert
been fileq in that case or will one be filed for
that? -

MS. BRUECKNER: No, Your Honor, the

petition for a rehearing is still pending. I want

to talk about two provisions of the rule, both of
which we think could harm éonsumers and
substantially worsen the problems of class action
abuse.

On the infamous factor (F), I don’t want to
beat that horse to death. Let me just say that I
wholéheartedly --
- JUDGE NIEMEYER: Why don’t you at least

give us your position on that? We heard just about

everything -,

. MS. BRUECKNER: There’s been a lot of talk

t

‘about trivial claims today. That may well be a

problem, although, as Dean Reinstein pointed out,
there’s no evidence about an FJC study. The problem
with the committee’s proposal, as I see it, is that

even assuming that trivial claims do pose a problem
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to the judicial system, subfactor (F) goes much,
much farther and threatens legitimate class actions
that this committee itéelf would recognize benefit
for both the individuai class members and serving
the pub;ic deterrent value.

The problem in a nutshell is‘that the
definition of the probable relief to class members
is drawn as narrowly as possible. As far as I can
tell from the advisory committee notes, courts are
only permitted to\consider the individual claim.
Now, this was contradicted, I should say, by Judge
Higginbotham in his August 7th memo to the standing
comﬁittee, in which he stated that a court would be
permitted to consider aggregate claims under that
subfactor.

But that position, as’I see it, is
imconsistent with tﬁe‘note. Aﬁ,the very least, we
need some clarification on that point.

The other problem, of course, is that the
rule would not permit the consideration of the

deterrent effect of class. actions.

And, finally} the rule indicates that a

court would have to consider the likelihood of

success on the merits. We know that there was an

explicit provision in an earlier version of the
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prbposed améndments that would expiicitly have
directed courté to consider that factor. It was
very controversial. It seemed to have found its way
in the back door of this provision.

Taking thése three factors together, you
have .the narrowest possible definition of probable
relief balanced against the imponderable costs and
burdens of class litigation. I think this could
sweep away a lot of legitimate class actions. There
has been no showing that a problem exists to warrant
this type of radical provision.

I also endorse Dean Reinstein’s answer to
Your Honor, Judge Scirica, about the gquestion of,
would the problem be solved if we were to redefine
probable relief to include claimed aggregate
relief? I don’t think that solves the problem
because, A, it doesn’t include any consideration of
the deterrent effect, and, perhaps more importantly,
it doesn’t clarify what a court is supposed to
consider when evaluating the costs and burdens on
the other side of the equation.

My second point is geared tdwards the
settlement classes. And here we would
wholeheartedly endorse Professor Koniak’s

distinction that she\drew between the so-called
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'malignant class actions; that is class actions that

are settled and never possibly have been certified
for frial. And what she has termed the benign
settlement class actions, which are just class
actions‘that are settled prior to any formal
decision on class certification, but that might be
certifiable for trial purposes.

It is the former case that has been the
breeding ground for abuse. And I believe that those
types of class actions would be encouraged by the
proposed addition of subfactor (F). At the very
least, we would urge the committee to do nothing
with respect to class ections. I think there’s been
an ongoing misperception throughout this hearing
that the Georgine case, the rule -- the decision
holding that the class action at issue in that case
failed -- violated Rule 23 because it could not have
been certified for trial, somehow would eliminate
settlement class actions. And I'believe that is
just not the case.

What Georgine talked to, I believe, is the
so—called malignant classes, classes that could
never be certified for trial. Those are the cases
that are the most -- that are the worst breeding

ground for abuse. But Georgine, in my view, does
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not prevent the settlement of class. actions prior to
any decision on class certification.

JUDGE CARROLL: Do you see any éonsumer
cases that are malignant by your definition that
would, nonetheless, benefit the.plaintiff claés‘and
the defendant\that will be cut out‘if &ou don’t
allgwnsettlement classes?

MS. BRUECKNER: Sure, Prdféssor Koniak’s
answer to Your Honof in‘that_question, whicp in my
view is choice of law issues can be dealt with iﬁ

/
widefscale consumer class actions; and, thefefore,
the mere fact that they are complex choice of law
problems would not preveht certification for trial
purposes of those Casés. .80 I do nqt see Georging
affecting thé possibility of settlement of those
cases. |
- ‘Let,me,move to my last point, which is that
this commi£tee recognized that the so-called (b)(4)
malignant class actions pose special risks, and
stated at several points in the committee notes that
several special’protections were built into the
proposal to protect absent class members. What I
want to talk about a little bit are the various

protections that are supposedly in the rule. I

don’t believe that, in fact, there are any
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additional protections in this rule that would
protect.  absent class members.

»The first proﬁection that the committee
points to is the fact that (b)(4) certification can
only be sought after a -- joinfly sought by the
parties after a settlement has been reached. The
fact that the parties have to agree on a settlement
before they seek certification under (b)(4), does
not to me provide any additional protection for the
class members.

The other protections that the committee
pointed to is the riéht to opt out, which I think
many commenters have aptly suggested is not terribly
meaningful in many cases given'the complexities of
notice, class actions that are certified where the
actual identipies of class members are‘not known.
The right to opt out is simply not a meaningful
protection for absent class members in these
settings.

There's also been some suggestion that if
23(e) were beefed up’and hearings were soméhow more
elaborate, then that might protect absent class
members because courts would have more information
about how to evaluate the settlement. I also think

this is an\unrealistic view of how settlements
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work. Here class action,héarings tend to be, if
you’ll pardon the expression, -dog and pony shows
held by the plaintiffs and‘the~defense~lawyers.
There is no real adversary.procesé except "in the
very rare instance whén a pléintiff’s lawyer or
public interest group manage to muster the resources
to mount ‘massive objections to 'classactions.

That has happened in éertain cases. It
happened in Georgine. It has happened in the

Fiberboard cases, but those are very, very rare.

And I can tell this committee that I personally know

of cases, one in particular, a settlement of a

future victims no opt out case involving individuals

who were exposed to a pesticide that causes bladder
cancer. Where\some plaintiffs’ lawyers who were
appalled that their clients were being included in
the class, had objecfed to the case and filed
notices of appeal. -And what happened in these
cases, is a defendant buys them out.

The defendant -- you have one of these
lawyers who.,will have --

JUDGE NIEMEYER: rThe Supreme Court has
taken that issue, haven’t they, from the Alabama -
case? Wasn’t that a case where the& tried to

eliminate the opt out right and force damage cases

e,
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into settlement? A<little,bitﬁlike the In Re:
Asbestos in the Fifth Circuit?

MS. BRUECKNER: That is the Adams case, and
that is pending before the Suﬁreme Court.

JUDGE NIEMEYER: ‘Yes, the Supreme Court,
they have that one and they havg Georgine.

Ms. BRUECKNER: - The. issue before that case
is whether or not a class action that includes both
monetary claims and ‘'injunctive relief can be
certified as a mandatory class, but it’s a slightly
different issue.’

JUDGE - NIEMEYER: But wasn’t the ‘opt out -

question the key question that raised the

constitutional issue?.

MS. BRUECKNER:  Yes, yes, but what I'm
arguing ‘here is that you can have the most
overwhelming attorneys who appears as objectives, -
and if the defendants want the class to stick, they
buy them out. Yourcan\have class members. with ten
thousand dollars and the defendant comes and says,
if you drop your appeal, I will pay your clients
$100,000 apiece. ' And you know what? That
plaintiffs’ lawyer has the ethical obligation, in my
opinion, to take. that settlement for their c;ient;

They cannot withstand these offers.
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I/have seen a number of class actions, in
my opinion --

JUDGE NIEMEYER: Well, you’re basically
making an argument that you can’t‘settleﬁany class
actions. I mean, regardless of these proposals we
have on the table. |

MS; BRUECKNER: ~I’m making an- argument that
particularly in a case of a class action -- Your
Honor, I think you’re absolutely right, I think that
there are always dangers in any class action that is
settled prior to certification. And that a{c9urt
needs to look at that very, very carefully. And
that objectérs cannot be relied onto create the sort
of adversary process in every case that we might
ideally like.

| However, I think that the policies in favor
of settlement‘do permit -- do encourage us to
tolerﬁte that in some circumstances. But when you
have a class action that on its face could never‘be
certified for trial, and you have fhe kind,of“recipe
for collusion that that creates, you need special
prbtections fér the class members, and you cannot
rely on objeétors to create this sort of adversary
process to inform the courts in that setting.

I have seen it happen over and over again

-
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Qhere defendants can buy objectors out. Thé only
voice for éhe absent class members sometimes are
public interest groups coming in as amicus, which in
many cases the Court won’t hear the arguments of ghe‘
public interest group as amicus, because abéent
clients we havé no standing. And with clients we .
might face a settlement offer that we can’t refuse
on behalf of those individuais:‘

So my bottom line point here is that the
committee recognized that special protections were
needed to protect)against the abuses of the (b)(é)
se£tleﬁent class that could not be certified for
trial purposes.

As I read the rule,bhowever, there are no
special ﬁrotections included to protect thoée gbsen£
class members. That was true that Judge Becker iﬂ
Georgine stated that perhaps the better policy might
be to prevent non-litigable settlemeht classes in
certain circumstances. But the Third Circuit
9autioned in that case that, of course, if that were
to be pefmitted by tﬁis committee and by the
judicial conference ultimately, there would have to
be special protections in place to be sure tﬁat,due

process was not violated, including, for example,

‘limiting such cases to opt in classes.
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Yet, és I read the committee’s proposal,vit
has -- it will massively increase the potential for
collusive 'settlements and does not include ahy
special protectioﬁé for class members.

JUDGE NIEMEYER: Thank you. Ms. Lewis, are
you going to be able to pare this down a little bit?
We are sort of ge£ting near the wifqhing hour.

MS. LEWIS: I’m,going‘£o pare it down
almost completely. ‘

My name is Deborah Lewis, I'm with the
Alliance for Justice, which is a éoalition for
public interest organization that cares about equal
access to the courts. Everything I would say has
just about been said,~SOrI’m’going tQ’make two very,
very brief points. |

We oppose the cost justification proposal
because it would effectively prevent people who have
been injured. in consumer cases from having ény kind
of remedy. We believe that the deterrence function
of that, that rule is very important, and‘in the
rare cases where attorneys abuse that kind of class
action case, we don’t believe that the amount in
question is a very good surrogate for the integrity
of the attorneys for the abusé in this situation.

Theré has to be some other kind of
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alternative.

Secondly, we oppose the settlement class
proposal for basically the same reasons that Ms.
Brueckner just discussed. And the only thing I

would add is that it seems to us that the opt out

‘ provision has to carry the heavy load of protecting'

against the potential dangers of this propoSal‘of
the collusiveness, of the conflicts within the
class, and that the opt out provision just can’t
provide that kind of service, particularly for poor
absentée class members who would -- for really just
for the opt out‘provision to serve this function, we
would have to have advice of counsel to understand
both the notice and the proposed settlement, and
whether 6r not the settlement will ﬁéke them whole.
And that would be just prohibitively expensive from
for the poor absgntee class members,

: JUbGE NIEMEYER: Thank yéu very much. All
right, Mf. Cortese.

MR. CORTESE: Thank you, Judge Niemeyer,
members of the committee. Well, I guess we solved
it all. I think you heard quite a bit today, and
I'm sure‘it’s all very clear and it all falls into
place. ﬁﬁt what I'd like to —-

JUDGE NIEMEYER: It makes me think that we
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really botched it;‘

| MR. CORTESE; May I éubmit that you have
not really botched it. I do want to séy that you
should go a little further than you’ve‘gone because
you haven’t really touched the significant pféblems(
that exist out there.

I think some of the testimony you’ve had
really gives you some sense of just how much abuse
in the class action area there is and just how far
the system has gone from the original ihtentions.

I would comﬁend you basically to promulgate
these‘changes that you suggeéted for a variety of
reasons. |

First of all, the fundamental
indetermipancy‘Of the substantive law créates a lot
of the problems that we see in these massive
aggregations, the three decades of sorry experience
we’ve had with class actions since the original 1966
amendments.

There are lots of other factors, the
revolution in communications technology, the advent
of lawyer advertising. Particularl&, the
development of the law, and this is judgejmade law.
It was never written into the rule. It was

essentially judicial legislation. That has expanded
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the scope of Rule 23 beyond all contemplation.

These are not new problems for the most
part. I mean, they developed and they’ve gotten
more and more serious over the years. But I would
like to read.you an exéerpt from a report of the
distinguished committee of the American College of .
Trial Lawyers.

Just 'a brief mention of it. In the
committee’s view, that is the American College
Committee, the current method for inclusion and
exclusion of class members patterned after the
highly successful procedures of the Book of the
Month Club, has created serious problems, more
serious problems than it purported to solve.

This section of the amended rule has
resulted in the creation of vast silent and
indefinite classes which are only frequent -—-
infrequently recognized as unmanageable, and more
éommonly utilized to compel settlement by defendants
as a form of, quote, ransom to be paid for total
peace.

Now, that statement was made in 1972. And
I submit to you that it’s got a lot worse than that
since. That statement was also made in the context

of primarily securities and antitrust cases. - And we




11

12

13
15

17
18
19
20
21
22
23
24

25

284

10

14

étill,have that problem. Of course, the answer you
hear is basically, leave us alone. Don’t touch the
rule, bécause no matter what you do with the rule,
youfpeggo;ng,to mess it up and you're going to make
it worse.

Well, I submit that the whole reason that
this committee got into this‘was not only because in
1991 the Judicial Conference Committee on the
ésbestos,caseé suggested that the committee examine
the question of whether or not mass torts are
appropriate for resolution under Rule 23} but”
because of the serious abuses we see everyday, day
in and day out, out there in these céses. And what
I'd like to do is to see how that fits that
context.

I'm delighted thatASecretary<Colemap was
able to give you some of the expérience. JAnd 1
think John Frank had given the committee earlier, as
to the purpose and history and reason for the
original 1966 amendments.

Basically, it was, as Judge Niemeyer said,"
an aggregation mechanism, a procedural method to
achieve effiéiehcy in handling-cases. Now, no one
could -have imagined at that time, as I think

Secretary Coleman said, where we would be today
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trying to deal with these massive cases that just'
cannot be tried. It‘s not a matter of just mass
torts. »

The same thing has happened innumerable
times in the antitrust and securities areas and
consumer frauds area. And the answer is, well,
we’'ve been able to work it out. Of course you’ve
been able to work it out. How could you do
otherwise when a company is faced with,thé prospect‘
of being driven out of business, unless they\settle
a case because they cannot face thaﬁ kind of
enormous exposure?

So you work it out. And lawyers are very
ingenious. I mean you heard'somé extraordinarilyv
capable lawyers today explaihing to you just how it
works. And, of coﬁrse; ;hat’s how it works.

- But I would submit to you that not every
risk is voidable. Not every injury is compenséable.
And the problem here is that the aggregation
prevents justice. It creates mass injustice‘ because
it prevents the cases from being tried, or at ieast
a few of them should be tried.

. We know we: recognize thaﬁ this is
essentially a settlement system of jusﬁibe, but you

have to try some of the cases. 'And what YOu need to
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1 do is bick the céses, I submit, that are just right

2 forvtrial. And that is, I think, my sense of what

3 these améndments(attempt to do. Thapfwhat they

4 attempt to do is to set some standar@s to guide the

5 district judge, and we’re content with‘abiding‘by

6 the district judges discretion in applying those

7 standards to make a determination as to what cases

8 are appropriate for litigation as -- I‘'m sorry, for

9 litigation as class actions, and which cases are not
10 appropriate.

11 I think if we go through each of those, and
12 t§ take the categories that you outlined at the

13 beginning, Judge Niemeyer, the combination of the

14 practicality, the maturity and the cost

15 justification factors is nothing more than trying to
16 ' give, I think, the judge some guidance as to how to

17 select the appropriate cases in light of, is this a

18 superior method to adjudicate commoﬁ issues of fact

19 | and law. |

20 ‘ They are not bright lines. You hear a lot

, 21 of concerns, and I'm sure that they are honést}

2; concerns, fhat these standards, these factors are

23 going to drive cases out of the system. Well,

¢ 24 judges drive lots of cases out of the system." They

i{ ‘ 25 have ‘to decide them. <Whenever you decide a motion

.
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for summary judgment, your -- if you decide to grant
it, you'ﬁeAthrowing é case out of the system. Well,
that should be for a good reason.

The same thing should apply to
certification because, in effect, somebody mentioned
death knell earlier. That is a death knell. The
certification is a death knell decision.

And you need things like determining
whether or not these cases couldn’t try on their
own, the practicality or the maintenance factor.

You need some experience to determine whether or not
these cases are mature, and‘whether the
certification decision should be made at the right
time. You also need to balance fhe benefit of‘the
class action against the risk.

JUDGE NIEMEYER: Can you wrap it up in two
minutes?

MR. CORTESE: Yes. 1I'd like to pause on
that for just a minute, and that is to hit lightly
on this question of aggregation on the one hand and
the addition of the deterrence factor. That’s a
congressional consideration. 1It’s a legislative
consideration.

Now, obviously in a litigated case a judge

will make a determination that/may have a deterrent
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impact on a particular matter, but that is in the
context of a litigated case. This committee was
very careful, and has been very careful to develop
neutral rules that don’t take a position on those
things.

And all I think tﬁat should be done with
regard to those factors is to have some standards,
some‘basis for permitting the judge to make those
determinations, and the judge will consider them.

So I think that if you deal with that,.then
you are crbssing the line between substance and
procedure or legislative functiéns and procedural
functions.

I would like to get into the question of
appeal because I think that ties it all back in.
What it does is to insure that in those unigque
cases, where the Court of Appeals should act,
whether they are egregious cases or whether they are

not so bad cases, there has to be some body of law

developed, not just in the district courts. If that

_ were appropriate, then there wouldn’t be any need

for Courts of Appeals.
\ But there needs to be a body of law

developed applying those standards, applying all

‘standards, and the Court of Appeals should make a

37 mrtean
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determinatién on its -- on reasonable standards as
to whether or not it’s appropriate to grant an
appeal. That’s an extremely important thing. And I
think the whole package taken together is a

reasonable package.

I would submit to you that you really ought

" to take a look at the question of whether or not you

ought to just go back to the opt in procedures of
pre-1966, because I think thét that would solve all
the problems.

Now -- and I would just submit that you
look at that. I think that’s something that the
committee in '72 considered} and it’'s something that
was considered in the léte *70s, and it’s a
reasonable way of approaching this.

But at this point, I just want to put that
in the record and offer it for your consideration.
But I do commend to you that what we’re facing here
is a situation where many, many companies are facing
ruinous liabilities, whether you look at it in terms
of the aggregation mechanism, the question of the
freeway effect, if you have the system they. are
going to uée it, or the ladyfinger firecracker
effect, where you bundle them up together and‘

they’1ll below your hand off. That’s what has been
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happening.
| I think, essentially, these cases, class
actionslgenerally, not just in mass torts, have, in
effect, become engines of destruction. And you
ought to at least give the coﬁrts some guidelines in
order to sort out the cases that are most
appropriate, or the cases that are appropriate for
litigation as classes, as opposed to those that are
not.

jUDGE NIEMEYER: Thank you. All right,
that’s the end of the list.

That wraps up our hearing in Philadelphia.
Those of you who are left, I congratulate you.

Thank you for the testimony. And, of course, we'll

‘digest it all and reflect on it. We’ll act on it

beginning in April.
- (The committee adjourned the proceedings at

5:40 p.m.)
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PROCEEDINGS

JUDGE NIEMEYER: Good morning. This is the second
of three hearings on Class Action Rule 23. I'm pleased to
see that you're here t6 testify. We have a list of people
who have signed up. We're going to allocate ten minutes.
There will be a 1little bit of liberality about it, but we
would like you to try to focus your comments in ten minutes.
We tried this in Philadelphia and a few people went over, but
not often, and it worked pretty well, and I think everybody
had his say or her say; and we're also going to have another
hearing in San Francisco on February 17 -- January 17, excuse
me, thank you, at whicﬁ point we will then only receive
written comments and consider these things.

We've scheduled a meeting tentatively for May 1 and
2, at which we're going to consider all the testimony and all
the comments and}look at what we have done, what we have
wrought and make our finél vigws after that. As all of you
probablyiknow, the Supreme Court has granted certiorari in
two cases, one out of Alabama and the other out'of the Third
Circuit, the Georgine case, and issues that we have before us
as a result of these proposed changes look like they're also

within the scope of what the Supreme Court is going to look

at, so that obviously will probably have to play an important

\
role in what we do.

We have circulated, and I think on the table there,

JOE BELTON, C.S.R. (214)749-0431
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are a list of the changes. We categorized them genérally by
five changes.

The first chénge is to add factors to 23(b)(3).

The first factor that we've added is a practicality factor as
to whether the suit can be practically pursued in its
individual status?

The second factor we have added is a maturity
factor which considers whether law . and science have been
sufficienfly developed to influence the action or whether the
action itself is being testing those items for the first
time.

The third an a evaluation of cost justification as
to whether "it just ain't worth it," so to speak.

Change two is the settlement'dlass addition which
provides, as you know, that you can have settlement classes
which do not satisfy,all the requirements of (b)(3). That
wouldn't preclude the court from certifying the élass and
approving a settlement.

'Change three would add some flexibility-to the
timing of the determination, instead of saying when
practicable -- I mean as soon as. practicable, it would be
when practicable. |

Change four adds a hearing requirement. I think
most compromises and dismissals were always‘had pursuaﬁt to a

hearing but we've made that explicit, at least we propose to.

JOE BELTON, C.S.R. (214)749-0431
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- And change fiﬁe, we havé added a new section f to
the rule which provides for a certiorari type of revieﬁ. It
is patterned partially after 23 U.S.C. Section 1292(b) but
does not reduire the district court certification. I£ is a
discretionary review and is intended to relieve some of the
pressure off the mandamus jufisprudence that's now being used
for aﬁpellate review.

We 'plan to go to about noon today, break and then '

. continue about 1:15 and hope we can finish about 3:00 to

3:15. As a result, it may turn out that some of the people
that are scheduled in the afternoon can be heard this
morning.’ I don't know. Are there any people here scheduled

for this afternoon in the courtroom? Maybe it might be if

you're willing to stay that we can get you in the morning and

if -- maybe I'll mention it again after the midmorning break
and see if ﬁe can catch anybody else. I happen to think that
Wé ca£<§robably éet éhroﬁéh ;li of féu wﬁo are pfépared £6
testify this mofning.

So why don't %e begin. This is being made on a
record. . It's all going to be taken to the entire committee,
and so whatever you say will be important for us and we will
consider.

I want to begin with Mr. Gardner. 1Is he here? .All
right. |

MR. GARDNER: Good morning. My name is Steve

s, Ay R ad | Nt M sk et otk P

JOE BELTON, C.S.R. (214)y749-0431
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. SPEAKER' - Mr. Gardner

Gardner. My written comments are already on file with the
committee. 1My testimony,todéy will be limited to a couple of
points. Those two points are: One, the concept of
settlement classes, which is your change two, fosters abuse.

"And secondly, that the proposal to apply a cost
benefit analysis to class certification is well-intended but
misguided and impossible to administer. | |

I think there are real problems with class actions
as théy are conducted today, but I believe that these two
pfoposals in particular will exacerbate rather than address
the ﬁroblems.l

Let me first introduce m§éelf and give you a little
of my background. I have been a consumer advocate and
attorney for over two decades, first as a légal services
attorney, as a student attorney at the Universitf of Texas,
as an assistant attorney general in the States of New York
and Texas, and also served as an assistant professor of law
at SMU law school for three years as a visitor, the last year
of which I was assistant dean for legal education;

I have participated extensively as a consummer
édvocate in significant litigatioh in both state and federal
trial and appellate courts up through and including the
United States Supreme Court. I have also written numerous
articles relating to consumer protection.

Of specific relevance to my comments and what, in
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SPEAKER - Mr. Gardner

essence, drives a lot of them, I represented objectors and
the Center for Auto Safety in the General Motors case that is
detailed at length in my written comments. I'm currently in

private practice in Dallas where I conduct a very limited, by

choice, consumer class action practice in which I do not, as

a matter of principle, éeek percentage recovery but rather
seek a lodestar recovery of my attorney's fees without a
multiplier.

As I said, there are no questiop there are problems
probably with consumer class actions and I'm addressing only
consumer class actions because that's all I ;eélly know. But
cénsumer class actions today, first and foremost in my
opinion, it's a simple fact that many consumer class actions
are brought for no other purpose than to get éttorneys' fees

for class counsel, with relief for individual consumers at

best a land gap that is thrown in by class counsel to give an -

 aura of legitimacy to their fee request.

The problem arises from cases which are not
litigated but whgp they are sett;gd and it arises at that
stage. From my conversations and from what I've heard public
statements of a number of class counsel, the very concept of
tr&ing,’actually taking a class action to trial, is so
foreign to their -- and I think I pronounce this right, I
thought it was a pretty fancy word, bel tan shong that is

incomprehensible to them. Instead,Asettlement becomes the

JOE BELTON, C.S.R. (214)749-0431
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SPEAKER - Mr. Gardner

sine qua non of class action litigation. In many 6f these
settléments class counsel, who filed a lawsuit and possibly
put out a press.release‘cléiming that this lawsuit was the
greatest thing since sliced bread, become suddenly and
extraordinarily pessimistic about the legal and factual
merits of their very lawsuit once the case has been settled
and their fees have been sewn up.

JUDGE CARROLL: You're suggesting apparently that
these cases, were they taken all the way to trial, would
result in greater relief for the consumer. 1Is that your
point?

MR. GARDNER: I would suggest they would result in
many cases in relief for the consumer. I think a lot of
these, and I think the initial GM settlemenf being one of
them; didn't result in relief for most of the class at all.
And I believe these are triable classes. I don't want to
disparage the legal acumen of the class counsel who are
bringing these cases. In fact, the lawsuits are very, very
good. The problem is that they are settled quickly and they
are settled, in my opinion,‘dirty;

MR. SCHREIBER: I didn't hear that last word.

MR. GARDNER: Dirty, in an inappropriate maﬁner.
In an inappropriate manner. |

JUDGE CARROLL: But is the probiem that there is no

relief for the class and if they went further, there would

JOE BELTON, C.S.R. - (214)749-0431
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SPEAKER - Mr. Gardner

be? 1TIs that what you're saying?

MR. GARDNER: The problem is they're never intended
to seek relief for the class. I draw this conclusion, and it
is a conclusion, from the behavior I observe. The lawsuitfs"
good, the wrong is there, and there is relief to be obtained,
but the relief to be obtained in too many cases focuses on
fees aﬂd not on relief for the class.

MR. SCHREIBER: Can you identify five cases where
you think the class has been sold down the road?

MR. GARDNER: I will try. The GM case is discussed

“at length in my comments, the pickup case.

... JUDGE NIEMEYER: Wasn't that reversed?

MR. GARDNER: I beg your pardon?

PROFESSOR ROWE: Wasn't that reversed?

MR. GARDNER: It was reversed. It was a rarity but
it was reversed. Andvif wasn't approved at the trial court
level, which is an important aspect of my comments. I think
in all honesty; the real problem exists\both‘at federal and
state trial court level in that the judges are no£ taking
their fair share of the responsibility in a class action
approval.  In-a class action approval situation you've got
what I like to call a triad of responsibilities. You've got
the class counsel, you've got the defense lawyers and you've
got the judge, who has a special role in class actions of‘

finding the settlement is fair, adequate =- fair and adequate

JOE BELTON, C.S.R. (214)749-0431
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SPEAKER - Mr. Gardner

and reasonable to the class as a whole. I've seen classes
where that is simply not done.

MR.‘SCHREIEER: Are you familiar with the
subsequent settlement of the éM case?

MR. GARDNER: I am familiar with it,\yes.

MR. SCHREIBER: What is your opinion of that? -

MR. GARDNER: I think it's unwinnable on appeal;
mediocre at best and a cynical attempt to get enough relief

to make it unappealable.

- MR. SCHREIBER: Your position is that judges aren't

doing their job, clasé«attorneys aren't doing their job and
defense lawyers are selling everybody aown;the river.

MR. GARDNER: No, I think the defense lawyers are
doing a tremendous job but they're doing: it for the
defendants..-

MR. SCHREIBER: How can they do that? -

MR. GARDNER: They are representing their clients -

and doing it very well. 1It's not their responsibility.
MR. SCHREIBER: You mean =-- you think that if .a

defense lawyer has found‘that his case cannot be settled in

- the federal court and he then goes to the state court, you .

see no problems with that?

MR. GARDNER: I see problems with forum shopping,

wherever it may be. If you -- part of my comments that I was

not going to get into is I do think the committee should

JOE BELTON, C.S.R. . . (214)749-0431
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- SPEAKER - Mr. Gardner

consider addressing those issues predominantly out of

f;irness to defendants to make it impossible of difficult to
do state court forum shopping when a federal court does
not -- apparently is not going to approve a éettiement.“ ;

MR. SCHREIBER: How do you do that in light of the
recent case‘law that's come down from thé‘Supreme‘Céurt?

MR. GARDNER: Best I think this committee could:do
is to recommend changes to the removal‘statuterto permit‘;
removal where you don't meet necessary diVeréity, which i;\
usually the way that people stay out of federal court whep‘
they don‘t want to be there.

PROFESSOR ROWE: I'm afraid that one is for
Congress. - .

A‘MR. GARDNER: - Well, the best the committee can do,
as I understand it, even under the rules, is recommend the
Supreme Court do something. Similarly, I think it would be
within the purview of the committee to recommend that
Congress look into that area as well. But you can't address
them all, but it is a problem and I acknowledge that.

JUDGE CARROLL: Back to Mr. Schreiber's question a‘
while ago, though. I'm concerned about whether or not the
pronouncements you're making have an adequate'empiricai
basis.

'MR. GARDNER: Okay. I can only address ore

question at a time. Mr. Schreiber threw several at me.

JOE BELTON, C.S.R. (214)749-0431
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JUDGE CARROLL: His was five cases where folks got
sold. out.

MR. GARDNER: The GM case, théyinitial settlement,
to a degree the_éecond settlement. The Ford Bronco
settlement, there certainly -- I didn't know there was going

to be a pop quiz. I apologize. What I would be pleased to

‘do is submit in writing to the committee, so I'm not

just winging it, if you would permit me.

PROFESSOR ROWE: Airlines?

MR. GAkDNER: I beg your pa;don?

PROFESSOR ROWE: The airline ticket.

MR. GARDNER: The airline -- thank you. Got a lob
there. The airline ticket settlement, that one was. I know,

I'm a member of the class. I know I received certificates.

- But the -- if you were --

JUDGE NIEMEYER: I threw that in the wastebasket.
Did I miss out on something?A (
MR. GARDNER: Well, i might as well have. I filed
them carefully away. When I found out how difficult they
were to use, I forgot about them. I think I still own them.
But one of the particular problems with sgttlement classes
and a red flag that should always exist‘is‘with coupon
settlements. Almost every instance wheré there has been a

coupon settlement,;and that's where I will start when I come

up with a list for Mr. Schreiber, the settlement is

‘ . |
JOE BELTON, C.S.R. - (214)749-0431 -




RN

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

SPEAKER - Mr. Gardner

12

inadequate for most members of the class.

‘JUDGE CARROLL: Are you not willing to concede[
though; that there's a vast variety of cases where some of
the classes are good and benefit the consumer?

MR. GARDNER: i think settlement classes are
wonderful. Again, in my written comments I think --

JUDGE CARROLL: Some of the classes could not be
litigated. | |

MR. GARDNER: Some of the classes could not be
litigateq,‘no. What I argued that -- the GM case was a
two-parter, one in the Third Circuit. I represented

initially objectors in the Texas only, the one kept out of

" the federal court because it avoided diversity issues. It

sued some poér son of a gun in Texas as defendant as well.
And iustice Hecht on the?Texas Supreme Court asked me at oral
argument, well,‘if it couldn't be one, isn't it better that
it be settled? And my principai response is from a
jurisprudential standpoint, no, it's not. If a case is béd,
it ought to be lost, it ought not be settled, and
particularly so with class actions. You see class -- you do

not discourage abusive filing of class actions by making them

easier to settle when they do not have a basis for

~settlement.

JUDGE CARROLL: What about the situation, though,

where the claim is meritorious but the case, for example,

JOE BELTON, C.S.R. (214)749-0431
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SPEAKER - Mr. Gardner ' 13

cannot be settled as a nationwide class because of choice of
law problem?

MR. GARDNER: Then perhaps it ought not have been
brought as a nationwide class. Genefally speaking, the
nationwide classes are often brought not for relief, because
they don't get relief for the class, but because they can
come up a bigger fund from which they can get attorneys'.
fees.

JUDGE CARROLL: I know of significant numbers of

nationwide classes that have benefitted the consumer, and

‘you're unwilling to concede those?

MR. GARDNER: No, I'm not at all. I'm just asking

y'all to explore the possibility that there are a significant ﬂ

number that don't. And it's -- it is with that minority that
the committee must focus its -attentions on the abuses or the
need for fixing, not where it's working. By and large, as my
testimony says, Rule 23 works. There is no need to haﬁe a
(b)(4). You can make settlement classes work even under the
Thira Circuit's opinion, even under -- which was Qery similar
to the opinion that the Texas Supreme Court handed down.
They can exist, they just can't Qe a laydown.

PROFESSOR ROWE: Let me ask you question how that
would work. rYou're opposed to the (b)(4) amendment, then, I
take it‘y;ﬁ're saying that we should at least leave alone,

pending what the Supreme Court does, the Georgine, the -- the

JOE BELTON, C.S.R. (214)749-0431
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Georging ruling that you have to find it litigable for -=-
certifiable for litigation purposes‘in prder to certify it
fo; settlemept purposes. What about the situation in which
defense counsel is willing to stipulate to certification for
purpo§gsmof settlement and to agree to a settlement, but
understandably is unwilling to stibulate to‘certify\for
litigation purposes, so that what yoﬁr approach does is
forces litigation’of every certificﬁtion question, including
litigability, and does away with the possibility of an
agreement limited t; certification for settlement purposes?
MR. GARDNER: No, I don't thipk it does. 1I've

written for the ABA class action a little newsletter the ABA

puts out, I've written at length on this on how it can work.

I'llvgive you a short-form version of that. And I agree with
you, a defendant is not -- most defendants are not going to
be willing to lie down and let the certification truck roll
over tﬁem unless they have a settlement. Some may, because
they may feelrthey have it on the merits and they would as
soon win against the class as against individuals;
PROFESSOR ROWE: Or in some areas like securities,
it may be so well established.
N MR. GARDNER: I'm limiting it to consumer
because securities class actions just confuse me.
Tﬁe trial court retains power at all times to

recertify, decert{fy,\uncertify, whatever it wants to do with

JOE BELTON, C.S.R. (214)749-0431
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the certification. It can change it, it can withdraw it

ehtirely any time prior to judgment. I believe that the -- I
- think the best course is that you submit a case quickly, as

- quickly as possible for certification and get'that‘rﬁliné

before engaginé in settlement discussions so this does not

arise. The rules have always encouraged that.

MR. SCHREIBER: In a consumer class where you may.

- have 50,000 or 100,000 or a million class memberé, if you get

certification first, who's going to be able to pay for them,
the notice at that stage? Have you ever considered the
economics of class action practice, sir?

MR. GARDNER: I have.

MR. SCHREIBER: How to you handle this one issue, a

‘million claimants, certification very quickly, a cost of a

million notifications?

MR. GARDNER: In a couple of-ways. Most/class
actions -- consumer class actions,'again, that I have seen
could have been brought just as well as (b)(é) classes
seeking injunctive equitable restitution or other forms of
relief, and that's about all you see on the back end anyway.
The relief certificates are not damages, The relief is\gi&en
in what is effectively an equitable manner. You can seek it
as a (b)(2) and you don't have to give notice in fedgral

court.

MR. SCHREIBER: How many (b)(2)'s have succeeded

JOE BELTON, C.S.R. (214)749-0431
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that have been brought?
" MR. GARDNER: I beg your pardon?
MR. SCHREIBER: The number of cases brought in

consumer césgé as (b)(2)'s are infinitesimal. Courts does

not accept the (b)(2).:

MR. GARDNER: I think that I would differ with you
there. I think they're not brought as (b)(2)'s.

JUDGE NIEMEYER: Do you think that the coupon case,
if it's put under (b)(2), I gather that would still act as
res judicata in connection with a damage case so that if it
forecloses a damage claim with the payment of a coupoh,’you
have a problem. that tﬁe Supreme Court is. now going to be

facing in Adams, which is you're attempting to bind the

national class with a“(b)bZ) certification because you're

using a coupon instead damages, and preclude the damage

-claim? Do you think that would be appropriate?

MR. GARDNER: I think in an appropriate instance,
given most cases, you can get fair and adequate iﬁjunctive‘
relief, that it is just as good and just as effective as your.
damages relief. And if the settlement is good, then it's
géod»whether it be (b)(2) or (b)(3).

NIEMEYER: A damage claim inherently, regardless of
the relief you obtéin‘-— take an airline case or take a GM
gas tank case, whét you have is theoretically a aamage case

being foreclosed by some form of equitable relief. And it

JOE BELTON, C.S.R. (214)749-0431
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means by bringing it under (b)(2), you are denying access to
the court to‘the class members who may want the damage claim
instead. -

MR. GARDNER: You have to give them notice if you
settle and -- .

JUDGE NIEMEYER: But they can't get out, you said,
under (b)(2). L ’

MR. GARDNER: Beg your pardon? -

JUDGE NIEMEYER: They can't get out.

MR. GARDNER: The concern is nofiée.‘ I'm
addressing that issue; You can do it that way. The other
way of addressiﬁg ~-- specifically to Mr. Schreiber, one way
of doing it is not to bring these as nationwide classes.
There is a' significant number of consumer-lawyers who
actively disfavor nationwide classes and their focus, as far
as I tell in California, because California has some really
tremendbus consumer laws .that give greater protection to
California consumers than to other consumers. They don't
want to see the California rights drawn down to avérage; so
perhaps a nationwide class is not, per se, in every instance.
the right things to do.

JUDGE NIEMEYER: You've gone over your time by a
little bit already. Did you have another provision you want

to address briefly?

MR. GARDNER: If I may, just to address the latter

JOE BELTON, C.S.R. (214)749-0431
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thing. In my comments I did suggest the committee into
?roposing an amendment to Rule 23 that would permit a judge
discretion to shift notice costs at the initial certification
stage to the defendant. So T b;lieve that is something that
ought to be considered, the economics of an appropriate
damages case when you do have --

NIEMEYER: Don't you have a due process problem

there?

MR. GARDNER: I don't think so.

JUDGE NIEMEYER: Why don't we go on to the other
pointé

MR.[GARDNER: The other point, and I can address it
quite quickly, is -- and it's at length in my comments, is in

the -- what I call the small claims rule, the cost benefit
rule. One of the best uses I think of class actions is in

the consumer areas to aggregate multiple small claims by

consumers that are damaged by the wrongful actions of one

company. In most consumer fraud matters, most consumer

protection or deception matters, it's economically impossible
for a lawyer to represent individuals with damages in Texas
of about $10,000, just because you won't get enough
attorney's fees to warfant representing that individual.
Therefore, Rule 23 has long been a very efficient and very
effective vehicle for addréssing those problems;

The change -- I think it's 1C 23(b)(3)(F) would let

JOE BELTON, C.S.R. (214)749-0431




e i e s A i T e et e

ey

R B s T e 3 T W

R

e it G iy R

10

11

12

13

14

15

16

17

18

19

20
21
22
23
24

25

SPEAKER - Mr. Gardner - « 19

a court consider the costs and the benefits of\such a
settlement. And I think the point this committee's got to
consider is that this rule will turn federal judges into
socioeconomic arbiters. Cost benefit analysis has been used
at a federal agency level. It came in heavily/With Jim
Miller, the Reagan dereg czar in the early '80's, and it has
extraordinarily nonlegal decision-making process that in this
instance would turn trial judges into not judges but economic
professors who are second-guessing legislative intent.

Congress has paused any number of statutes that
provide for what amounts to a small amount of damages. In
the Truth in Lending Act, for example, Congress/has actua;ly
capped the maximum recoverable amount of damages as to oﬁe
type of truth in lending action at $500,000 in a class
action, regardless’of the number of members of the class. 1In
many a class actions, what that will mean is that you have
minimal relief to the individual members of the class. But
the other relief in pursing these consumer protection
statutes which are generally enacted as pfivate attorneys
general statutes is to puhish, deter, discourage the negative
conduct by the compan?es that brought about the need for the
lawsuit in the first place. ”

This cost benefit analysis would make or permit a

trial judge to second-quess the intention of those -- of

JOE BELTON, C.S.R. (214)749-0431
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~

Congress when it passed that. It would also permit a trial
judge to second-guess state legislatures in cases where you

have state filed class .actions that are removed to federal

- court. T think it's impossible to reconcile this extreme --

I'm trying to avoid the word nitpicking, but I can't come up |
with a better one, nitpicking by the federal judge to

reconcile that detailed approach to a settlement to a

certified class, when you permit in (b)(4) an unstructured,

unregulated approach to settlement classes. I think that

both of them -- rather than one being good and the other one
being bad, I think both of them will make for different |
problems if enacted. I absolutely agree with what other
folks have said about (b)(4), that the committee should wait.

JUDGE NIEMEYER: We have received a lot of
testimony on' (b)(4). |

MR. GARDNER: I'm/not going to go into it. I'll
just say thank you and quit.

PROFESSOR ROWE: One quick guestion. Back to the
problem you were raising about fee driven litigation --

MR. GARDNER: Yes.y

PROFESSOR ROWE: =~ of large fees and little

recovery. Putting aside the coupon settlements, many of -

.which should be reversed if they haven't been already, even

when you have these things going on a percentage basisf

don't, in fact, we end up with the percentage being a fairly

JOE BELTON, C.S.R. (214)749-0431
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small amount of a rather large recovery? Individual recovery

to the consumer, to the class members, may be fairly small, .

but don't the total amounts of damages actually being awarded

tend to be at least four or five times greater than the fees

" in total?

MR. GARDNER: I would say so on average.

PROFESSOR ROWE: in the neighborhood of 20 percent,
and yéu get a recovery of over a million even if people only
get $10?

MR. GARDNER: Keep in mind I do earn a living as a
laWyer so I'm not meaning to say lawyers should not make

money. I'm just saying lawyers should not make money hand

“over fist at the expense of their putative or at least kind

of extended groﬁp of clients.

In an agpropriate class action I don't have a
problem. Tﬁere is a class settled here that was a tremendous
settlement, got large dollars back to each class member.
It's é business class, and the lawyers are seeking 30
percent. I think that was appropriate in that case.

In another case, if they file it and settle it and
they spent 40 hours on it, I think 30 percent is a hair
excessive. I think five percent would be a hair excessive if
it resulted in a $50,000,000 attorneys' fees.

JUDGE NIEMEYER: I think I'm going to have to bring

this to a conclusion.

JOE BELTON, C.S.R. -  (214)749-0431
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MR. GARDNER: I do understand that. Thank you,‘u
Your Honor.

JUDGE NIEMEYER: We'll move on to Mr. Lockridge.
Is he here? | ‘

MR. LOCKRIDGE: ' Thank you very much. Good mornigg.
My name is Richard Lockridge and I'm an attorney from
Minneapolis with an approximately 30-attorney firm. \I am
exclusively a practitioner of plaintiffs' antitrust and
securities class actions.

I'm a former federal law clerk to Judge Bright at

the Eighth Circuit and I would say cut my teeth, I would say,

working for abou£\15 of those years with Vance Rohmer, who

went on to becpme the president of West Publishing Company.
I'm here in part téday not only because I think

that Rule 23 has worked but also‘simply because of my very,

very high regard and esteem for the federal judiciary.

" Actually if I could just answer -- before I get started,

answer yoﬁr"last question to this gentleman, because one of

. the cases that I had last year involved a case against Piper

Jaffrey, a large upper midwest brokerage firm in Minneapolis

‘that got involved in this derivatives debacle and

ultimately -- the fund was Institutional Government Income
Fund and ultimately, after about a year and a half of
litigation, we settled that case for $70,000,000. And, in

fact, the attorneys' fees were 15 percent rather than the

M e amam e awa m
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more cuséomary 25*or 30 percent. So 1 think that is a
situation where, when there is a comparatively large
recovery, often percentages that do go to the attorneys are
of a lesser amount.

My essential pitch today, and I will be brief, is
Rule 23 works and it works just fine. And if is done
precisely what its drqfters saidhit\wquld do. If there haye
been a few problems, and I would éubmit that they have beén
relatively few. I think first of all, most of those -- most
of the egregious cases that we read aboﬁt‘are in the staté
courts and there's obviously nothing that this group can do
about it. .

JUDGE NIEMEYER: You know what prompted this whole
inguiry to the rules committee was a new phenomenon called
mass tort, which was infrequent‘gt firstiand gets more
frequent daily. And it has its own problems; And those

problems have now been discussed and debated in the circuit

courts in the last couple of years with increasing frequency.

Supreme Court's now taken two cases which may address"some of

the problems. So in some context, we've heard testimony ﬁhat
the class action does seem\to work. In other contexts we
have heard a fairly large amount of testimony that in the
mass, tort area, there's some problems.

MR. LOCKRIDGE: I would respond to that with the

caveat that I don't do mass torts, but I certainly read the

JOE BELTON, C.S.R.  (214)749-0431




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

24

SPEAKER - Mr. Lockridge

cases and see that when they go up on appeal, oftentimes --
not appeal,rbut in any event, one way or anothgr get ;eversed
by the appellate courts. But I would still maintain that
shows the process is working. And it may very well may‘beh
that those caseé simply should not be certified as class
actions.  The federal appellate courts are apparently taking
care of that. |

JUDGE NIEMEYER: Well, you know, I don't want to

debate with you too much because I'm interested in your

testimony, but it's probably well to put on the table the

asbestos litigation in the Fifth Circuit where they certified

- damage class action under 23(b)(1)(B), I guess it wés,

limited fund. There's a lot of debate. There's a lof of
division on that court. There's a lot of debate in the
community of practitioners as to whether that isn't bending
the class action process to try to make it work to fit a mass
tort situation. '
MR. LOCKRIDGE: In that circumstance and some other
cases involving mass torts, I think that is a éossibility,
yes. ' I think one of my concerns, and certainly some of the
concerns of my brethren who testified before you in
Philadelphia, is that to the extent you're trying to make
changes to address possible problems, in the mass tort area,
that it is going to create further difficulties in areas that

we think have worked, i.e., in the antitrust areas and

JOE BELTON, C.S.R. (214)749-0431
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securities area.
JUDGE NIEMEYER: That's what we've heard

consistently is that our changes, which may be focused on -

trying to help the mass tort problems we are interfering with

the proper operation of the legitimate -- when I say
légitimate, thevréutine'cla;s actions that have been brougﬁt
over the last 30 years. I gather that's what you're saying.
MR. LOCKRIDGE: Yes, sir, that certainly is a
concern, and I think that's a donéern in the cost benefit
dnalysis. ' For example, there's another case, and some of
these don't get as much publicity as the asbestos cases, but
out of the Northern District of Mississippi was the processed
catfish case where ultlmately there was settlement for
$28,000,000, and some of the. purchasers received perhaps $500
and- some of the purchasers received $500,000. Well, if you.
weigh the cost benefit analysis, be it $500 or $500,000, it
may cost a couple or three million fér the defendénts to |

defend that case. 'So I would simply urge the panel'to be

. very, very careful in this cost benefit analysis. And I

would -- that is one change in particular, obviously, that I
am concerned about. .

I would note that there is one proposal, however,

~that I think is beneficial and that is the (b)(4) proposal on

the settlement classes. Because it seems to me that if the

parties, the plaintiffs and the defendants, can get together

'JOE BELTON, C.S.R. (214)749-0431
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and come up with a settlement, a‘ratiénal settlement, then

the partigs should be entitled to enter into‘thaﬁ.

4 Now, obviously I think you can make’an argument
that perhaps there should be a heighténed_level of scrutiny
by the federal judiciary at that time because obviously I am
aware of cases, coupon cases in particular, where tt}ere~
perhaps have been -- I wouldn't use the collusive, but
perhaps but less than arm's-length bargéining amongst the
parties. And that is certainly, I suppose, a poésibility in
the (b)(4) type of a class, but I would suggest that a
slighﬁly heightened level of judicial scrutiny would help
resolve that.

MR. SCHREIBER: What'would the court be looking for
in a higher level of judicial scrutiny? Would it be the
aﬁount of discovery done, would it be the objeétions that are
raised? ’Would it be counsel fees? I know you have given
serious thought to this, and I'm curious, when people ask us
to consider a high level of scrutiny, what are they really
asking for? | |

MR. LOCKRIDGE: Well, I think it would be important
to determine if tﬁere's been no agreement between the .

plaintiffs - and defendants on the attorneys"fees, none

whatsoever, preferabiy not even any discussions. I think it

is better when documents have been reviewed and at least some

depositions have been taken so that the plaintiffs can come

JOE BELTON, C.S.R. (214)749-0431
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into court with a reasonable and rational view of their case.
MR. SCHREIBER: There is no discussion, and as you
know in.the envelopment field, I-think it was the Joy case,

the court said there can be discussion on counsel fees. If

' there's no discussion, then how would the class know whether

the money is going to come from the class or it's going to
come from the defendant?

MR. LOﬁKRIDGE: I don't have a ready answer to
that, sir.

MR. SCHREIBER: I'm just asking why.

MR. LOCKRIbGE:‘ Right. I wish I could give you an
answer to that.' Nevertheless, I think the fact that when
there have been discussione or even agreement between the
plaintiffs and defendants on attorneys' fees, that should
raise the interest, if you will, of the judge overseeing it.
You could certainly put a cap on it, for example, aﬁd put
that in the class notice, say that the attorneys will not ask

for more than, say, X percent ‘of fees or $150,000 or

 something like that. But I do think that -- that the places

where the Qlaintiffs and defendants have discussed fees and
come to an agreement, that really makes the settlement a
little bit more suspect.
JUDGE NIEMEYER: Thank you, Mr. Lockridge.
MR{'LOCKRIDGE: Thank you. -

' JUDGE NIEMEYER: All right. Professor Issacharoff

JOE BELTON, C.S.R. (214)749-0431
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and Professor Silver. Maybe we'll bring you both up to thé
table and have one talk and then the other -- whoever wants
to address first, and the other one can sit at the table.
You're the only two from the University of Texas at this
point, fight?

PROFESSOR ISSACHAROFF:A.Yes, sir. Co-author Doug
Laycock could not be here this morning.

JUDGE NIEMEYER: We will hear from you.

PROFESSOR ISSACHAROFF: Thank you, Your Honor. The
court -- the panel has our statement before it, so I won't
run through that again.

I wanted to start by raisingﬂa couple of points
that are not addressed in the proposals and then turn to my-
basic concern, which is on the question of the impulse to
resolve by rule-making rather than by case-by-case experience
the problems that are going through the courts right now.

The two areas where I think that this panel might
have given some moré thought to are, first of all, the
continued vitality of Rule (b)(l) and the question whether
there -- given our experiénces of late, there is any longer
any iustification for mandatory classes and, in fact, whéthe:
Rule (b)(1l) has proven to be an inferior substitute for the
typesﬁof inquiries which are routinely handled through

bankruptcy.

And in part this issue will be addressed through

JOE BELTON, C.S.R. (214)749-0431
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the Adams litigation. 1In part it may be addressed if the
Supreme Court takes cert in the Ahern case, but certainly the
fact that the Ahern case was handled as a (b)(l) class and
that participation was mandatory and that there was no
diminution in shareholder wealth as a resuit of the
resolution of that case, indicates that the (b)(1l) mechanism
is highly problematic, and I would suggest that the day may
very well come soon when we want to say that.it is
inconsistent with due process prqtections.

PROFESSOR ROWE: Do you think we are near that day
for purposes of rule making or do you think that experience
with the (b)(1)(B) limited fund in cases like the Fifth
Circuit aébestos litigation is still new enough that‘an
effort at rule making might be premature?

PROFESSOR ISSACHAROFF: I think that an effort at
rule making in most of the areas this committee is looking at
is p?emature. And I think if you want to engage in premature
rule making, that this would have been perhaps a more |
felicitous areas for your attention.

MR. SCHREIBER: Would you have thought that in the
Ahern case, ﬁhe defendants really did not prove that if the:
case went forward there would, in effect, be no insurance
coverage and thus there would be a bankruptcy and the class
would suffer even greatér? Is that your thedry?

PROFESSOR ISSACHAROFF: That is my fear, and my

JOE BELTON, C.S.R. (214)749-0431
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fear is.that based upon the experience of fhe courts and in
large part based upon the experience of the state courts),
which have followed the federal rule in thié‘area, that the
courts are by and large indompetent to make that kina‘of‘
inquiry absent the more discipliﬂed investigation available
through‘the bankruptcy proceedings. 'And that bankruptcy has
proven to be not so shoéking; not so aberrant a practice as
to force our attentién into the (b)(1l) class.

JUDGE NIEMEYER: How do you handle the -- the true'
limited fund interpleader where they're too numerous to join?
You actually have a -- you have an inheritance'of some other
limited corpus which has aAlot of potential claimants.
You've got to have a (b)(1l), don't you? |

PROFESSOR ISSACHAROFF: Judge, I think that's an’

excellent question. In fact, this is -- when I teach this to

'my students I use that kind of example as the paradigmatic

case of law you need (b)(1l). 1In searching through the case

histories, however, it's hard to find such a case ever having

been litigated in the federal courts.
‘ MR. SCHREIBER: What sort of case?
PROFESSOR ISSACHAROFF: The one where you héve a
true limited fund where somebody is basically‘an interpleader
where somebody says, okay, here's the pot of money. Ydu

know, I don't have to file the interpleader. It's basically

the plaintiff's équivélent of the interpleéder. I haven't

30
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seen it. And I just don't -- they just dﬁn't seem to be out
there.

MR. SéHREIBER: I can give you two examples.

JUDGE NIEMEYER: Thank you, Mr. threibe;. I'd
love them.

MR. SCHREIBER: I am a little saddened because I

.held the limited fund hearing in the Agent Orange litigation.

MR. ISSACHAROFF: Yes.

MR. SCHREIBER: And there were two or three days of
vast amount of testimony as to the economic wherewithal of
these‘companies. So I find it difficult for you to suggest
that a judge cannot hold such a hearing.

PROFESSOR ISSACHAROFF: It is not that arjudge
cannot hold such a heafing, Mr. Schreiger, but with all due
respect to the hearing that you held, I would sayythat
compaféd to the type of inquiry that's handled through the
bankruptcy courts where there is a much more disciplined
investigation of the financial wherewithall of the~company
and it is done in a type of setting in which you do not have

agreements going into it, as you often do in the preérrangedl

.presettled (b)(1l) classes, that that is for more protection

for the individuals involved than anything that you might
have done in two days.
MR. SCHREIBER: Even though I denied it.

PROFESSOR ISSACHAROFF: Even though you denied it,

JOE BELTON, C.S.R. (214)749-0431
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ves, I'm aware of that. .
The second point which I think is something that

bears some attention by this court -- by this panel, or by

anyone trying to resolve the‘pioblems that are afflicting

class actions at present, has to do with rival state court
proceedings. This is something which is beyond the
competence. of this panel which may be beyond Article III
powers period. But nonetheless, this is —-
JUDGE NIEMEYER;’ If you wanted to use the commerce
clause you might find a way'to‘solve that problem. ‘
- PROFESSOR ‘ISSACHAROFF: You might. You might,

assuming we don't have seminal Eleventh Amendment problems

here or Tenth Amendment, Eleventh Amendment. You might. But

- these are areas that are emerging as real problem spots

because the Supreme.Court has given the green light to state
court nationwide class actions in Shutts and again in Sun
0il, and we actually do have an emerging body of cases
indicating how difficult it is because the full faith and
credit clause is not going to be triggered, because these -

cases are not going to be in the posture that they are a B

.final judgment from the highest court in the state prior ﬁo

the question of the rival claims of jurisdiction by two
different state systems.
Instead, what the panel has done is -- ‘and I now

want to focus my attention on the settlement class issue, is

JOE BELTON, C.S.R. (214)749-0431
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it has jumped -- in my view it has jumped iﬁtO‘an area in
which there is hesitant and unknowing judicial experience and
tried to resolve by rule making something which should be
resolved by the development of case law. I think that quite
simply it is beyond the -- |
JUDGE NIEMEYER: You know, your prophesy may be

fulfilled. I'm not sure what the proper posture of a

.committee is that's basically an agency of the Supreme Court

in some sense and the Supreme Court making its own decision.
PROFESSOR ISSACHAROFF: Well, Judge, I think
that's an excellent point. But I would go a step further and

I would say that the proper posture is for the Supreme Court

- to hear these cases as they rise up through the judicial

system with a full record with a case-by-case application.

JUDGE NIEMEYER: .But in Georgine they're going to -

. face the issue you're talking about, aren't they?

PROFESSOR ISSACHAROFF: Absolutely they're going to
face the issue as it emerges from the Georgine case with a
record, with a full evidentiary record before it ana not on
the basis of impressionistic testimony from people like
myself coming up and saying, oh, I've read the cases, let me
tell you what's going on.

JUDGE NIEMEYER: You're suggesting that we shouid
wait and look at that, at least do that and maybe pull back

altogether?

JOE BELTON, C.S.R. . (214)749-0431




10
11
12
13
14
15
16
17
18
19
20

21

- 22

23

24

25

34

SPEAKER - Professor Issacharoff

PROFESSOR ISSACHAROFF: That is correct. That is
correct, Your Honor. I think that if, in fact, one looks at
the cases that are out there, there are reasons for concern
about settlement classes. And I think £hat the impulse that
this committee -has shown in trying to facilitate settlement

classes is not only premature but quite problematic and I

-would suggest --

PROFESSOR ROWE: If the Supreme Court reverses |
Georgine, making settlement classes okay,; would you say that
we should write a more restrictive rule?

PROFESSOR ISSACHAROFF: No, I would say that if the
Supreme Court reverses Georgine and sends it back, thét there
will»be a large number of cases working their way up through
the system at that point and that it is simpiy prematu;e to
rush into rule making at the point when you don't have a very
well worked out body of case éxperience. I think that there
has been sufficient experience with things like the
supplemental jurisdiction statute to tell us that one should
be careful about thinking that committees such as this,
through careful institutional design, can resolve complex
problems that afflict the federal courts.

Let me raise a couple of issues that are out there
and not well developed in the settlement class proposal. For
example, there are problems when you have groups of

i

plaintiffs who have preexisting relations to plaintiffs’

JOE BELTON, C.S.R. (214)749-0431
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 counsel that other groups of plaintiffs don't have. We've

seen this in some of the cases. That should set off some
concerns on the part of judges, but that is not addressed in

this committee's proposal. There are issues for concern

“where you have future claimants versus present claimants as

in the Georgine case. That is something that the Third
Circﬁit was quite concegned about, tried'to‘handle*narrowlf
through the triability of the settlement class issue. I
think that that has problems with it, but nonetheiess'is a
real concern. |

I think there is concern that was raised by Judge
Niemeyer a few minutes ago about whether there should be a
distinction between the tort cases, between the more economic
harm contract type casés and how we assess the question of
manageébility under (b)(3).

My suggestion is that this is hard to address
through rule making pfecisely because I believe, as do my
colleagues, that what the court should be looking for right
now is some kind of a middle ground. I. am troubled by some
of the harshness of the Georgine rule as it emerges from the

Third Circuit. Defendants who are in the position of

‘recognizing that they have done wrong, recognizing that a
‘class will likely be certified against them, recognizing that

they can do best in the settlement process without incurring

the cost of further litigation, have to have some hook by

JOE BELTON, C.S.R. (214)749-0431
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. which they can -- they can allow settlement in the présent

caée on the basis of a class without waiving‘the‘rights of
future cases, without saying what happens if the judge
rejects the seitlement here, what happens if there's a casé
filed iﬁ another state that looks pretty much like this, ére
we giving estoppel effect to any claim that we do not want 'to
concede class certification in tﬁose cases.

| At the‘éame time, I would suggest that the evidegcé
of collusion is real. And let me, if I may, read you the |
facts of the cases -- this is a state law case but this is
going\on all over the country. ‘This is ohe of my favorite#.
Itfé from Texas; It's a caée called St. Louis Southwestern
vs. Voluntary Purchasing Groups.. It's a &ioxin environﬁentél
exposure case. Here's the facts as recounted by thé court of
appeals in feversigg class certification. "Plaintiffs filed
petitioh and clasé certification application at 11:29 a.m.
Defé&ééﬁté %ii;é éﬁ éﬁsﬁér éé ii;3i a;ﬁ., fi&é ﬁiﬁﬁtes iéf%i.
At 11:53 a.m. a maﬁdatory class certification order was
signed by the district judge. The order states, quote,
'Having been duly considered by the court after presentation
of legal citation and oral arqument by the parties hereto,
and supported adequately to the extent necessary by evidence
or referenced evidence including the existence of proposed
class settlement" --

JUDGE NIEMEYER: But that's not a problem in

 JOE BELTON, C.S.R. (214)749-0431
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federal court. I mean --
PROFESSOR ISSACHAROFF: I'm not quite so sure
about that.

JUDGE. NIEMEYER: What about Mr. Lockridge's

suggestion that. settlement classes are appropriate with

heightened judicial scrutiny?
PROFESSOR ISSACHAROFF: Well, I think that there

is -- there should be heightened judicial scrutiny, but I

think that the scrutiny should be not on the question whether.

it is a settlement class versus whether it is a litigation
class, but rather that the scrutiny should be’on the
processes by which the settlement was entered into: how
arm's-length were the negotiations, what were the relations
between various types of class members and counsel for’the
class, were there any other factors that would indiqate

collusion heading into this, and particularly what kind of

‘notice was out there, what about rival groups?

JUDGE CARROLL: That sort of approach would allay a
lot of the concerné which you have?

PROFESSOR ISSACHAROFF: My sense is that's ‘what's
going on right now. And that what's developipg in'the courts
right now -- | | |

MR. SCHREIBER: I must say I'm very troubled—by the
fact that professors keep coming up before us and sugggsting

that federal judges don't do their jobs, don't understand
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what's géing on, have no comprehension of the ethics of‘
practice. Where has all this developea from? Why are
federal judges becoming lackeys of the system? And you cite
one or two apocryphal\stories‘thAt deal with state courts.
Have you ever really examined how a judge handles one of
these cases? Have you ever sat tﬁrough the afm's;length\
discussions? Héve you ever heard the trial judge asking
these questions? Why are professors all suggesting that the
trial judges don't know their jobs and don't do their job?

PROFESSOR ISSACHAROFF: Mr. Schreiber, I have been
involved in somewhere between 40 or‘60 class actiomns.

MR. SCHREIBER: Federal cases?

PROFESSOR ISSACHAROFF: lWhat I have found is that
federal judges are extremely able people with extremely
limited resoufces and’that federal judges have no capacity to
enter into an independent exaﬁination of the facts presented

to them because they do not know the record, they do not know

“the evidence.

MR. SCHREIBER: Have you intervened to tell them?
PROFESSOR ISSACHAROFF: Well, it all depends. For

example, in the (b)(1l) setting you have limited capacity to

"intervene, particularly when it is a precooked settlement.

There is very limited capacity to intervene. There is every
institutional incentive, Mr. Schreiber, for judges to clear

their three-month roles, and we all know’that” And there is

JOE BELTON, C.S.R. ~ (214)749-0431
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every incentive to trust the parties‘who comegbefore you
because that is the court's’only information available.

And what this panel's proposal does is to say to
the federal judges the fact that they cdme before you with
something called a settlement should pretty much take care of
the issue.

What I am suggesting is that there are enough
warnipg bells out there in the federal system that we should
not simply endorse that and that what we\should do is let thé
case law develop to figure out how to handle the settlement
classes, which is a new phenomenon. Particularly it's .
pfoblematic,\Mr. Schreiber, because it is emerging in areas
that were very -- that are very far removed from what was
originally contemplated when Rule 23 was put into effect.

Now, I believe -- I am a defender of class actions.
I believe that class actions are appropriate in many more
areas than the original restrictive formulation aboﬁt the
antitrust cases and the civil rights injunctive actions. At
the same time, I am a disbeliever in rule making in this
area. I think that the committee should be leery of
presuminé its competence simply by the way of very smart
people thinking about problems in the abstract and instead‘
should trust to the federal courts to develop these reéponses
on a case-by-case basis. I do believe that federal judges

are able to resolve --

39
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JUDGE(N;EMEYER: You're actually concluding
basically it ain't so broke and we don't need further
tinkering.

PROFESSOR ISSACHAROFF: I'm concluding that there
are enough warnihgs out there that it may be necessar& to do
éomething, but I think that we have managed since 1966 to
police class action practice in the federal system throughn
the case law experience. And I see nothing in the current
problems that are identified in the federal court system,
some of which this coﬁmittee has identified, some of which I
find st;iking‘thaf the committee has not identified. I see
nothing.so .-~

.. NIEMEYER: We've probably identified a lot .more
than is perceived unless you look»at&ouerroceedings, but
that isn't in defense of what we have done.‘ That's just --

PROFESSOR ISSACHAROFF: Th;t may be, Your Honor.

JUDGE NIEMEYER: We've been holding hearings now

for five or six years and --

Are you willing to share a little bit of the podiﬁm‘

With,your'colleaéue?
' PROFESSOR ISSACHAROFF: Absolutely.

. PROFESSOR SILVER: I am Charles Silver. I'm also

at the University of Texas School of Law. Just to follow up..

on a question that Mr. Schreiber asked at the conclusion

there, I don't think either Professor Issacharoff or I are’
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here to say that federal judges aren't‘doing‘theif jobs.
We're also no£ here to attack the cbmmittée. I think our
point --

JUDGE NIEMEYER: Well, we got thick skins.

PROFESSOR SILVER: Very good. I'm glad of that.
Then I'll attack anyway. VI think what we're here to say
really is that if the incentives aren't right for class
actions to settle on terms that are appropriate, then class
actions woﬁ't settle on terms that are appropriate. Federal
judges idea was kind of a safequard. They're there to
approve settlements after they have been negotiated. But the
problem, aé I see it, in addition to the way Sam described it
as being one of inadéquate résourceé, is that the standérdé
for comparison are tainted because the standatds’for
comparison‘th;t federal judges'employ are other settlements.
What have I seen in the wéy of a ¢lass action settlement in a -
case like this? Does this one look good or’bad relative to
gther settlements that have been entered into? What is my
experience base in class actions?

' JUDGE CARROLL: Professor issacharoff suggested
that we ought to let these cases pe;colate'ﬁp‘through the
system. Does that mean that you all are iq>fa§or of the
change that will allow for an appeal of a class action?

PROFESSOR SILVER: No, I'm not in favor of that

‘and I will get to that in just a minute, if I may. At least

JOE BELTON, C.S.R. '~ (214)749-0431
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I'm very concerned about that, I'll say this. But what I

‘want to say ié5that1if“th§ dép§base oflsétﬁleménts is tainted

because the incentives are inadequate across the board, then
federal judges will start approving settlements at 14 and .
fifteen cents on the dollar which they routinely do because
those settlements look like all the other settlements that
are out there.

PROFESSOR ROWE: Can't the maturity factor help?
withﬁthat?

PROFESSOR SILVER: I beg your pardon?

'PROFESSOR ROWE: Can't the maturity factor proposed -

as an additional (b)(3) factor help with that so that you may

‘not be as ready to certify a class until you have a track

record from individualﬂlitigation and therefore there you
have a‘staﬁdard for individual litigation\tﬁat is not tainted
by the incentive problems that you're talking about if you're
only looking to other settlements?

PROFESSOR SILVER: I guess my answer is énything‘
that improves the déta set should improve the process, so I’
guess my answer is yes. But I'm still not optimistic that
it's going to work very well. There's always a range,‘right?
The databases in most subject areas are going to be
settlements, not settlemgnts of class actions, but in cases
where the individual claims are litigable. It's going to bé

settlements of individual claims. Those settlements will be

JOE BELTON, C.S.R. (214)749-0431
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within a range, right, and the class action will then settle

. at some distance from the range and the judge will be asked

to make a decision is this good enough. And that decision

will only be partly influenced by the range of settlements in’

individual cases.

And, of course, the maturity element doesn't do
anything at all in émall claims litigation. In small claims
cases the only database for éettlements is going to be class
action settléments. If all those are tainted then the
maturity won't improve those kinds of things at all.

I think that the real focus for the committee's'
attention, if you want to get rid of this problem, should be
attorneys' fees. But I completely disagree with the views
that have been expressed before about what the right
direction to go in is. I think that this committée should
advocate changes in the few rules that tie the attorneys;
payoff, the attorneys' fees to the amount of the recovery for
the class members and --

MR. SCHREIBER: Is that the aggregate recovery or
the individual recovery?

PROFESSOR SILVER: The aggregate recovery.

Actually it should work out the same way. If you give a

- percentage of every class members' individual recovery, and

we're not talking about something where there's a reversion

"or a claims process, then the total fee should come out to

JOE BELTON, C.S.R. (214)749-0431
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the sum of the percentages of each individual.
JUDGE NIEMEYER: You know the various permeations

of that possibility really creates a difficulty because in

some cases you can hypothesize in a case where the recoveries.

‘are de minimis but there is so many people involved that the

public is outraged by the large attorneys' fees.

PROFESSOR SILVER: I'm going to talk about one such
case, Your Honor. I'd like to talk about the Texas double
roundings case because my concern here is, frankly, that from
the perspective of someone who is just a proceduralist, what
it looks like to me is that the combination of amendments

proposed by this committee actually suggests that the

committee is endorsing the tort reform political agenda

instead of, as I believe, trying to change the rule in a way
that is consistént with the overall purpose of the system of
procedure which is to facilitate the enforcement of
substantive iegal rights and -obligations in an efficient
manner.

Why do I say that? 1It's the combinatioﬂ of
ingredients that seéms odd to me. On tﬁe one hand we're
looking a£ class actions. What's the tort reform agenda with
respect toAclass actions? Well, it ié to take small claims
cases out of the class action category. Those claims are not
litigable individually, so if we can get rid of this class

action, we‘get rid of them forever. What about the claims

JOE BELTON, C.S.R. (214)749-0431
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that are litigablerindividﬁally? We have two agendas with

respect to them. One is we would like to aggregate them

. as -- and settle them as cheaply as possible, so that's where

the prbposal for settlement classes comes in.

JUDGE NIEMEYER: I liken your criterion to those
cases where real piaintiffs have real concerns and would like
to have them addressed even though they're small in amount.

PROFESSOR SILVER: I understand. I'm going to talk
about --

JUDGE NIEMEYER: If you want to preserve those
claims but eliminate the claims where plaintiffs really don't
have much concerns and the attorneyé have discovered the case
and aggregated and put together the plaintiffs in order to
generate a fee, I don't know how you find these cases and how
you --

PROFESSOR SILVER: It's very difficult to find them
actually. And I'll‘moveron\to the double rounding case
without talking a little bit more about the tort reform
agenda. | |

' JUDGE NIEMEYER: You're pretty close to your time.

PROFESSOR SILVER: Very quickly. The double
rounding case is a perfect example of how these cases are
found and how important they are. The double(rounding case
is‘onevin which two insurance companies were alleged to have

improperly adjusted the penniés, charging the average member

JOE BELTON, C.S.R. (214)749-0431
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of the class an estimated 10 to $12 over the class period.

‘The total gain to the companies was estimated between 50 and

$100,Q0q,000 over the class‘éeriod. We will never know
exactly what it was because the records were destroyed for a
éertain period of time and it's just too expensive to try‘to
get an actual dollar value. But $50,000,000 is the,value:
that the parties agreed to work from in the‘settlement of
litigation and it's one that was based upon an independently
verified methodology. |

The settlement comés in at roughly 36 point some
odd million do%lars.«AIt's‘a'recovery estimated to be #5out
seventy-five cents on the dollar of loss. By comparison with
federal class actions, that's an extraordinary recovery,
right? Most cléss actions are settling in the range of what,
four to fifteen cents on the dollar of estimated loss. Here
comes a case that's 75 to 77 cents on the dollar of estimated
overcharge, a great result. Why is that case iﬁportant?
It's iﬁportant because the compaﬁies amassed 50 to
$100,000,000yworth of gain through an unlawfgl me#ns.,—

JUDGE NIEMEYER: The criticism -- there was a‘fai;
amount of public criticism of that case.

| PROFESSOR SILVER: Of course there was. And the

nature‘of’the criticism was, look, the\class members get
Happy Meals and the attorneys get $10,000,000. That's what

The Wall Street Journal says about the lawsuit. But that's

JOE BELTON, C.S.R. (214)749-0431
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true in every small cléims'class action. Suppose I have a
class action where the class members loét $10 apiece. 'And
each one -~ and let's say there are 4,000,000 of them.

JUDGE NIEMEYER: Could the attorney general in
Texas have done the same thing?

PROFESSOR SILVER: The attorney general intervened

in the double rounding(case for the purpose of requesting

" that the settlement be approved. The attorney general was a

supporter of the double rounding‘litigation. ‘The only state
official who opposed the case was the insurance commissioner,
and ffankly;fhe was irresolute. He couldn't make ﬁpkhis mind.
while the case was proceeding whether he supportéd it or
opposéd it. He took every position you can think of at
