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 The Civil Rules Advisory Committee met on October 17, 2023, in Washington, D.C. 1 
Participants included Judge Robin Rosenberg (Advisory Committee Chair) and Judge John Bates 2 
(Standing Committee Chair), Advisory Committee members Justice Jane Bland; Judge Cathy 3 
Bissoon; Judge Jennifer Boal; Bryan Boynton; David Burman; Professor Zachary Clopton; Chief 4 
Judge David Godbey; Judge Kent Jordan; Judge M. Hannah Lauck; Judge R. David Proctor; 5 
Joseph Sellers; Judge Manish Shah; Ariana Tadler; and Helen Witt. Professor Richard Marcus 6 
participated as Reporter, Professor Andrew Bradt as Associate Reporter, and Professor Edward 7 
Cooper as Consultant. Also representing the Standing Committee were Judge D. Brooks Smith, 8 
Liaison to the Advisory Committee, Professor Catherine Struve, Reporter to the Standing 9 
Committee and Professor Daniel Coquillette, Consultant to the Standing Committee (remotely). 10 
Representing the Bankruptcy Rules Committee was Judge Catherine McEwen, liaison to the 11 
Advisory Committee. Carmelita Shinn, clerk liaison, also participated. The Department of Justice 12 
was also represented by Joshua Gardner. The Administrative Office was represented by H. Thomas 13 
Byron III; Allison Bruff; and Zachary Hawari. The Federal Judicial Center was represented by Dr. 14 
Emery Lee. 15 

 Approximately a dozen observers, including Susan Steinman of the American Association 16 
for Justice, Alex Dahl of the Lawyers for Civil Justice, and John Rabiej of the Rabiej Litigation 17 
Center, attended the meeting in person. Additional observers attended by Teams. Those observers 18 
are identified in the attached list. 19 

 Judge Rosenberg began the meeting by noting that the Committee will meet again on April 20 
9, 2024, though the location of this meeting is not presently set. On Oct. 16, the day before this 21 
meeting, the first of three public hearings on the two sets of amendment proposals that the 22 
Committee has published for public comment was held in Washington, D.C. The other hearings 23 
will be on Jan. 16, 2024, and Feb. 6, 2024, and are presently expected to be virtual hearings. 24 

 Judge Rosenberg introduced Professor Zachary Clopton of Northwestern Pritzker School 25 
of Law, the new academic member of the Committee. He brings an impressive background to this 26 
post. He joined the Northwestern faculty as Professor of Law in 2019. Before becoming a law 27 
professor, he clerked for the Honorable Diane Wood of the Seventh Circuit, served as an Assistant 28 
United States Attorney in Chicago, and worked in the national security group at Wilmer Hale in 29 
Washington, D.C. Before joining the Northwestern faculty, he was an Associate Professor at 30 
Cornell Law School, and he has also served as a Public Law Fellow at the University of Chicago 31 
Law School. His scholarship has appeared or is forthcoming in the Yale Law Journal, Stanford 32 
Law Review, NYU Law Review, University of Chicago Law Review, Michigan Law Review, 33 
California Law Review, and Cornell Law Review, among others. 34 

 Judge Rosenberg also reported that the Oct. 16 hearing was a full-day affair that produced 35 
much valuable information for members, whether participating in person or virtually. Summaries 36 
of the testimony and the written comments that have been submitted will be forthcoming on a 37 
rolling basis, particularly as the later hearings approach. Once the full public comment process is 38 
completed, a final summary will be prepared and included in the agenda book for the Committee’s 39 
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April meeting, when it may be appropriate to decide whether to recommend final adoption of these 40 
rule changes. 41 

 There was a brief report on the June meeting of the Standing Committee, at which 42 
publication of the privilege log and Rule 16.1 proposals was approved. Allison Bruff reported on 43 
the pending effective date of amendments the Committee has proposed – to Rules 6, 15, and 72, 44 
and a new Rule 87 on emergency measures – all of which are to go into effect on Dec. 1, 2023. 45 
Zachary Hawari reported on pending legislative proposals that might affect the rules or rules 46 
process. Of particular note is the Protecting Our Courts From Foreign Manipulation Act, which 47 
includes provisions dealing with disclosure of third party litigation funding, a topic that has been 48 
on the Committee’s agenda for some time and which is being currently monitored. 49 

Review of Minutes 50 

 The draft minutes included in the agenda book were unanimously approved, subject to 51 
corrections by the Reporter as needed. 52 

Report of Discovery Subcommittee 53 

 Chief Judge Godbey offered a “30,000 foot view” of the four items the Subcommittee is 54 
bringing before the Committee for discussion. None of these is presented for final approval, but 55 
on three of them the Subcommittee hopes for feedback from Committee members. These items 56 
are: 57 

 (1) Manner of serving a subpoena. Rule 45(b)(1) says that serving a subpoena requires 58 
“delivering a copy of the subpoena to the named party.” There are different interpretations of the 59 
rule, particularly about whether this means in-hand service is required. This uncertainty has 60 
imposed costs on lawyers and bred conflict in some cases. The report offers a possible approach 61 
to amending the rule. 62 

 (2) Rule provisions on filing under seal. In 2020-21, the Subcommittee addressed proposals 63 
to include in the rules some recognition of limitations on filing under seal. It developed amendment 64 
ideas for Rules 26(c) and 5(d) to clarify that protective orders providing for confidential treatment 65 
of materials exchanged through discovery are judged by a different standard from requests to file 66 
under seal in court, due to the First Amendment and common law rights of access to court files. 67 
But as this work was ongoing the Committee was advised that the A.O. had undertaking a project 68 
dealing more generally with handing of filing under seal, so the Subcommittee suspended its work 69 
on this project pending completion of the A.O. project. Earlier this year, however, the 70 
Subcommittee was advised that the A.O. project should not be an impediment to work on possible 71 
rule amendments. It appears that the A.O. project will focus principally on handing of sealed 72 
materials once they are filed, rather than on the decision whether to permit filing under seal, which 73 
has been the primary focus of the Subcommittee’s work. 74 

 (3) Examining the fruits of the FJC work on the MIDP in the District of Arizona and the 75 
Northern District of Illinois. The Subcommittee has carefully examined the very thorough and 76 
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impressive research completed by the FJC regarding the pilot project using expanded early 77 
disclosure or discovery provisions, and the comparison districts (E.D. Cal. and S.D.N.Y.). Though 78 
this excellent project produced much data, no clear basis for proposing further rule amendments 79 
at this time has emerged. The Subcommittee does not recommend further work on this project. 80 

 (4) Cross-border discovery. Judge Michael Baylson (E.D. Pa.) has submitted a proposal 81 
that the Committee initiate a project exploring and developing rules for cross-border discovery. 82 
This is the first time this topic has been presented to the full Committee. It seems a challenging 83 
undertaking. 84 

 Professor Marcus provided some additional introductory remarks on the three topics on 85 
which the Subcommittee recommends proceeding. 86 

(1) Service of Subpoena 87 

 There are notable differences among the courts on what method is required to serve a 88 
subpoena under Rule 45(b)(1). One referent on methods of service might be state court practice, 89 
and Rules Law Clerk Chris Pryby did an extremely thorough memo on varying state practices that 90 
was included in the agenda book. Unfortunately, that report shows that methods of service are “all 91 
over the map.” In some states, methods include a phone call from the sheriff, or even the coroner. 92 
So there is no extant and consistent model for the Federal Rules to follow. 93 

 On the other hand, it seems that service of subpoenas has not presented great difficulties 94 
with frequency; usually the parties do not want to require that in-hand service, perhaps in part 95 
because personal service may actually be unnerving to witnesses, with the result that counsel 96 
would often want to avoid it. 97 

 The Subcommittee discussion, however, emphasized that uncertainty about methods of 98 
service caused notable difficulty and imposed significant costs in some cases. It could enable 99 
witnesses, particularly nonparty witnesses, to cause difficulties. Clarification would be desirable. 100 

 One possible clarification has been rejected by the Subcommittee – requiring in-hand 101 
service in all instances. 102 

 Instead (as presented on p. 128 of the agenda book), the Subcommittee has focused on 103 
borrowing some Rule 4 provisions for service of original process. Service of original process is 104 
not the same as service of a subpoena. On the one hand, it may seem more important to ensure 105 
actual notice, given the possibility of default. On the other hand, there is a built-in lag time before 106 
an answer is due, and courts are usually lenient even if a deadline is missed. 107 

 Subpoenas may on occasion call for much faster action, such as testimony in court in a few 108 
days, perhaps in a court far away. And subpoenas can be served on nonparties, who have no prior 109 
familiarity with the action. So the formality of in-hand or some substitute method may be important 110 
for them. And one could argue that there are significant differences between subpoenas to testify 111 
in court and deposition or document subpoenas as part of discovery; the urgency of the former is 112 
much more notable. 113 
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 Because consideration of the subpoena service project is ongoing, the Subcommittee was 114 
seeking reactions from the members of the Committee on its proposed approach. As presented on 115 
p. 128, it involved authorizing any method permitted under Rules 4(d), 4(e), 4(f), 4(h), or 4(i), 116 
which could invoke pertinent state service standards. In addition, it proposed granting the court 117 
authority to approve further means of service by an order in the case or perhaps a local rule. The 118 
question whether the rule should direct that these alternative methods be “reasonably calculated to 119 
give notice” (adopting the standard from the old Mullane case) is included in brackets. 120 

 A first reaction from a Committee member was that this “sounds like a good idea” – pull 121 
in all the methods currently recognized for service of other process. A liaison member agreed, 122 
particularly with adopting state practices. This member also favored including the “reasonably 123 
calculated” language. 124 

 A question was raised – why not include the whole of Rule 4, not just the listed 125 
subdivisions? One response was that some provisions of the rule seem duplicative of what is 126 
already in Rule 45. Rule 45(b)(1) directs that service be done by a nonparty of age 18 or older. 127 
Rule 4(c)(2) says pretty much the same thing. And Rule 4(b) says that the plaintiff can present a 128 
summons to the clerk, and that the clerk must issue the summons if properly filled out. The 129 
provisions of Rule 45(a)(3) seem somewhat different. Rule 4(a) on the required contents of a 130 
summons does not seem useful in the subpoena context. 131 

 A different question was raised – the invocation of Rule 4(i) raises possible difficulties. 132 
There are significant differences between service on the United States itself and service on a U.S. 133 
employee as a party in an official capacity. Moreover, if the federal employee is served as an 134 
individual sued individually under Rule 4(i)(3), further complications can arise. Though the 135 
Department of Justice seeks to be efficient in the handling of process, it can happen that process 136 
is not acted upon immediately upon service. The Department was invited to submit specific 137 
comments about these problems. 138 

 Another member urged that the Mullane “reasonably calculated” language be retained, 139 
either in the rule or in the Note. Disputes about whether a subpoena was actually served can be 140 
important, and that is the goal to be pursued. 141 

(2) Filing under seal 142 

 In 2021, the Subcommittee presented its initial thoughts explicit provisions about filing 143 
under seal in the rules with changes to Rule 26(c) and the addition of a new Rule 5(d)(5) with 144 
regard to the showing required for filing under seal, presented on p. 130 of the agenda book. 145 

 One choice made by the Subcommittee is not to try to adopt a rule-based locution of the 146 
pertinent standard under the First Amendment or the common law right of access to court filed. 147 
For example, there may be some divergence among the circuits about whether some filings (e.g., 148 
discovery filings) are not related to the merits of the case and therefore not subject to the ordinary 149 
right of access. Whether this is universally recognized is uncertain and not something that need be 150 
addressed or resolved by a rule. 151 
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 Another issue is whether “sealing” always means the same thing. There is at least some 152 
indication that some sealed documents are regarded as especially sensitive – “highly confidential” 153 
– and that national security concerns may introduce even more concerns about confidentiality. 154 

 Moving beyond standards for sealing, there are many potential issues about the procedures 155 
to be used in making sealing decisions. To illustrate, the Sedona Conference submitted a model 156 
rule that was about seven pages long. A submission from the Knight First Amendment Institute at 157 
Columbia University attached a 100-page compilation of local rules that varied a great deal. Some 158 
proposed rules were very detailed (though not as long as the Sedona model rule) and others were 159 
quite brief. 160 

 The agenda materials identify many issues that might be addressed if the decision is made 161 
to prescribe nationwide standards. Doing so would almost inevitably override at least some local 162 
practices and rules. The agenda book included some examples: 163 

 Permitting the motion to seal to be filed under seal. Several of the submissions to the 164 
Committee urge that motions to seal should be open to public inspection. 165 

 Treatment of the confidential material while the motion to seal is pending. One possibility 166 
is to provide that nothing can be filed under seal until a court has so ordered, and some urge that 167 
there be a minimum of seven days after filing of the motion publicly before the court may rule on 168 
it. But some local rules permit “temporary” or “provisional” filing under seal pending the court’s 169 
ruling on the motion to seal. For litigators acting under filing deadlines, building in either a 170 
requirement that the court grant an order for filing under seal or (beyond that) that the court may 171 
not act on the motion to seal for some time, perhaps seven days, may make life very difficult as 172 
filing deadlines approach. 173 

 Requiring that the filing party also submit a redacted document that is in the open files. 174 
This measure could ensure some public access, but could also be a further burden on litigators 175 
meeting filing deadlines. 176 

 Notice to parties and nonparties with confidentiality interests. It may be that the party 177 
wanting to file the confidential materials is not the one contending that the materials are 178 
confidential, as with materials obtained under a protective order through discovery. So the showing 179 
needed to justify filing under seal may depend on a showing by another party, or even a nonparty. 180 
And providing these other persons notice of the proposed filing of the confidential materials may 181 
be important to protecting their confidentiality interests. 182 

 Consequences of denial of the motion to seal. Providing that filing under seal may occur 183 
only if the court so orders would avoid a problem that can arise if filing “provisionally” under seal 184 
is permitted before the ruling on the motion to seal. But if filing can occur before the court rules 185 
on the motion to seal, the question what happens if the motion to seal is denied arises. One 186 
possibility is that the filed document is automatically completely unsealed. Another might be that 187 
the party that sought to file under seal could retract the document and rely only on the redacted 188 
version (assuming filing a redacted version is required). But if retraction of the documents is a 189 
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remedy, another issue is that the party wanting to rely on the document may not be the one who 190 
claims confidentiality interests in the document. It would be odd to deny the moving party the 191 
chance to rely on the document after the court has ruled that the grounds for filing under seal have 192 
not been established. 193 

 Stating the date the seal ends. Another proposed requirement is that the motion to seal state 194 
when the document can (or perhaps automatically must) be unsealed. It may be that the clerk’s 195 
office is to make a record of such unsealing dates and act upon them without further action by the 196 
parties. That could be a burden for the clerk. Relatedly, one proposal is that a rule direct that the 197 
document be unsealed 60 days after the “final resolution” of the action. But if there is an appeal, 198 
it may be uncertain (particularly for the court clerk) when “final resolution” has occurred. 199 

 Specialized intervention rules. There a body of caselaw recognizing that there is a right to 200 
intervene in some circumstances to seek to have materials unsealed even though they were filed 201 
under seal. One focus of that body of intervention law is the sort of interest a nonparty must 202 
demonstrate to support such focused intervention. Some submissions urge, however, that any 203 
“member of public” should have what seems to be a presumptive right in effect to intervene, 204 
whether or not that would otherwise be authorized under Rule 24. 205 

 Returning sealed documents to the filing party. Another possibility is to return the sealed 206 
documents to the filing party. That would not fit with a requirement that the documents be unsealed 207 
by a date certain or upon “final termination” of the action. 208 

 The Subcommittee invited reactions to these issues. 209 

 An initial reaction from a judge was “Why do practitioners want such a rule?” This judge 210 
is familiar with many cases involving highly confidential technical and competitive information. 211 
Impeding filing under seal would be very troublesome in such litigation. 212 

 An attorney emphasized that the extreme variety of local practices is a serious problem for 213 
the bar. Indeed, it would excellent if this Committee could regularize the practices of state courts 214 
as well, but that is beyond its remit. This member favors permitting filing of the sealed document 215 
before the court rules on the motion to seal, but also requiring simultaneous filing of a redacted 216 
document. Including time frames could be helpful. As things stand, without a uniform nationwide 217 
procedure things can get bogged down. It would be very desirable to determine what is really 218 
needed. 219 

 Another attorney member agreed. “There is a lot of uncertainty.” One can have material 220 
from another party that it claims is confidential. “We should avoid micromanaging, but adopting 221 
a uniform set of procedures would be very helpful.” The question what to do when the motion is 222 
denied is challenging. 223 

 Another attorney member agreed. Not only are districts presently inconsistent, but some of 224 
them have very onerous requirements. The real life difficulties for lawyers are substantial. Building 225 
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in required meet-and-confer sessions, etc., really imposes on a lawyer up against a filing deadline. 226 
But it is likely at least some courts may push back against some particulars. 227 

 Another attorney member recognized that the nature of practice in different districts could 228 
be quite significant on these topics. Some districts may have a high proportion of technology cases 229 
with great sensitivity about relevant data. Other districts may have caseloads that involve very 230 
different sorts of cases that do not present such problems. 231 

 A judge liaison brought up the issues of bankruptcy courts. At least some filings there must 232 
be kept under seal, including motions. For example, consider a motion to garnish. In addition, there 233 
may be confidentiality in a sense “inherited” from another court action. In addition, this member 234 
suggested that the draft Rule 5(d)(5) should be modified to say “Unless filing under seal is directed 235 
or permitted by a federal statute or by these rules . . .  .” 236 

 A judge noted that “This is a big job.” It’s important to recognize that there are courts that 237 
think they know what they are doing. “Less is more with this kind of thing.” And remember to 238 
focus on step 3 in Judge Dow’s series of questions – will we create problems by making a change 239 
to respond to the problem called to our attention? 240 

 It was asked why the Appellate Rules are not a focus of this effort. One response is that the 241 
courts of appeals “inherit” sealing decisions made by district courts in the record on appeal. But it 242 
can happen that further matters are filed in the appellate court for which confidentiality is claimed. 243 

 An attorney member noted that “The Seventh Circuit does not credit district court seals.” 244 

 Another suggestion was that Subcommittee members should consult with districts that 245 
have views on these subjects to learn more about their concerns. 246 

 A judge warned that it would be a mistake to assume that all CM/ECF systems are the 247 
same. Moreover, it is not necessarily true that anyone can really retract something filed in this 248 
manner – “Once on the server, it’s hard to impossible to remove.” It may be that something would 249 
be adopted at a high level of generality, but caution is needed. 250 

 Another judge noted, however, that concerns about excessive use of sealing have been 251 
floating around for years. So this is important. But it is also critical to assure that clerk’s offices 252 
are involved because they are “essential players.” 253 

(3) MIDP 254 

 There was brief discussion of the learning of the very thorough MIDP study. No members 255 
urged that work continue on this topic, and it will be dropped from the agenda. 256 
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(4) Cross-border Discovery 257 

 Judge Michael Baylson (E.D. Pa.) attended the meeting during the discussion of this topic, 258 
and introduced the issues raised by his submission urging that the rules address the growing 259 
phenomenon of cross-border discovery. He noted that he dealt with these issues as a lawyer in 260 
private practice and also as U.S. Attorney before he took the bench. More recently, he has played 261 
a prominent role in a number of meetings and conferences about these issues, including a number 262 
involving the Sedona Conference, which has written to the Committee supporting Judge Baylson’s 263 
proposals. 264 

 As a judge, he has found it workable to take a collaborative approach to discovery in France 265 
in a major litigation before him that involved discovery in France. 266 

 Altogether, these issues have persuaded him that we need to have rules addressing these 267 
challenges. The frequency of this activity has increased a great deal in this century, and the trend 268 
lines are pointed up in his forthcoming Judicature article, as indicated on p. 194 in the agenda 269 
book. But presently there is essentially no guidance in the rules for these problems even as they 270 
proliferate. “We are in a global universe.” His suggestion is that the rules consider (1) that the 271 
judge ought to pay attention to foreign law; (2) that the judge should take account of comity; (3) 272 
that a rule should emphasize proportionality; and (4) that the challenges of ESI must be recognized 273 
in the rules. He is confident that interested lawyers can be approached for insights. 274 

 A reaction was that too often American litigators (and perhaps some judges) seem to insist 275 
on doing things their own way even though taking a cooperative approach might achieve valuable 276 
and rapid results while taking a confrontational approach can prove ineffective. In addition, it was 277 
noted that different approaches may be needed for discovery abroad for use in U.S. litigation under 278 
section 1781 and discovery in the U.S. for use in foreign courts (under section 1782). 279 

 Judge Baylson agreed that the Hague Convention is very important, but also noted that it 280 
is very unpopular with many American lawyers. It will be a challenge to explain why we need a 281 
rule, but it is worthwhile challenge. 282 

 It was noted that this is the first time this topic has been on the Committee’s agenda, and 283 
the Subcommittee is presently at an early stage and seeking reactions. 284 

 A member reacted that these are important concerns, but not limited to discovery. There 285 
are closely related issues regarding service of process, the use of Rule 44.1 on proof of foreign 286 
law. In the 1950s, Congress created a process for cross-border issues. 287 

 A reaction to that comment was that it may be better to adhere to a “pure procedural” 288 
framework. Another was that when this set of discovery issues came up more than 30 years ago 289 
and resulted in a rule change approved by the Judicial Conference and forwarded to the Supreme 290 
Court, the government of the United Kingdom submitted objections and the Court returned the 291 
proposed amendments to the rulemakers, leading to eventual abandonment of the proposals. 292 
Perhaps taking a low profile approach would be prudent. 293 
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 At the end of the Advisory Committee meeting, it was announced that a new subcommittee 294 
had been established to address cross-border issues. It will be chaired by Judge Manish Shah 295 
(N.D.Ill), and include Magistrate Judge Jennifer Boal (D. Mass.), Professor Clopton, Josh Gardner 296 
(DOJ), and Judge Catherine McEwen (liaison to the Bankruptcy Rules Committee). 297 

Rule 41 298 

 Judge Bissoon introduced the report of the Rule 41 Subcommittee. A key problem is the 299 
interpretation of the word “action” in the rule. At least one court of appeals has taken a very literal 300 
approach to that word in this rule, holding that even a stipulated dismissal by court order of parts 301 
but not all of an action is not covered by the rule. Other courts have taken a more pragmatic 302 
approach to the rule, particularly when dismissal is done pursuant to a stipulation and by court 303 
order. There has been some outreach to the bar and bench about the issues raised by Rule 41(a), 304 
and that outreach is ongoing. Meanwhile, the thought is that the rule might benefit from a shift 305 
from “action” to “claims.” That could mean complete dismissal of all claims against any party or 306 
dismissal of some but not all claims against a given party could be covered by the rule. 307 

 Professor Bradt added that there is a great variety of potential interpretations. At one end 308 
is the Eleventh Circuit interpretation that “action” means only that – the whole case. Another 309 
approach is that the rule should permit unilateral dismissal by plaintiff as to any defendant or any 310 
claim. In between, there are many possible positions. 311 

 A related problem is whether the current deadlines – filing of an answer or motion for 312 
summary judgment – should be moved up. Other rules cut off other things at an earlier point, so 313 
perhaps the filing of a Rule 12 motion should cut off the right to dismiss without prejudice. 314 

 Historical research does not provide much light on the current problem. It is clear that the 315 
goal in the 1930s was to put an end to the widespread problem of dismissals without prejudice at 316 
very late stages in the litigation (even after trial had begun). But that does not much inform the 317 
issues encountered nowadays, when multiparty cases abound. 318 

 Further discussion pointed up the variety of ways in which the rules might produce results 319 
like the ones Rule 41(a) authorizes. Rule 16 authorizes the judge to “narrow” the issues and claims 320 
as part of the pretrial process. Parties can in essence drop claims by forgoing a request under Rule 321 
51 for instructions on some claims. Even the Eleventh Circuit has said that parties may “abandon” 322 
claims. And Rule 11(b) says that even as to claims properly asserted in the first place, if it becomes 323 
clear that they are unwarranted the attorney violates the rule by “later advocating” the claims. 324 

 The discussion so far was summed up as reflecting the reality that has emerged that the 325 
rule is “clunky” and that a literal interpretation resembles trying to fit “a square peg into a round 326 
hole.” It is not clear how much additional outreach to the bench and bar will facilitate this work, 327 
though help is always welcome. The current thinking is that the rule should focus on “claims” 328 
rather than “actions.” There seems to be less interest in revising the provisions about time frames 329 
– e.g., before an answer or Rule 56 motion is filed. 330 
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 Another set of questions was raised: (1) How would the “without prejudice” feature of Rule 331 
41(a) play out? Does that mean the claim dropped at one point in the case can be re-introduced 332 
later in the case? (2) How does that affect the consequences of eventual judgment in the case 333 
(assuming the withdrawn claim does not return) in a separate action asserting the withdrawn claim? 334 

 A first reaction to these questions was that the existing rules hardly work efficiently to deal 335 
with such situations. “Amending the complaint in the middle of a trial would be a problem.” 336 
Another member agreed, and added that problems can arise if there is a settlement with some but 337 
not all defendants in a multi-defendant case. One does not want to invite a “whole satellite 338 
litigation” about how to proceed in such circumstances. And nonsettling defendants can cause 339 
mischief. 340 

 Regarding the second question, a further point was that “without prejudice” under Rule 341 
41(a) (as under Rule 41(b)) only means that the dismissal itself is not res judicata. Assuming there 342 
is a final judgment on the remaining claims in the case, the claim preclusive effect of the judgment 343 
in a separate litigation would depend on the rules of claim preclusion. So that means the various 344 
claims initially combined in the action may have little to do with one another. If so, the rule should 345 
not provide that the withdrawn claims would have to be regarded as barred by the judgment on the 346 
remaining ones. It would depend on the specifics of the given case. 347 

 A further note was that the Supreme Court’s Semtek case points out that the rules ought not 348 
try to control claim preclusion. That decision was about Rule 41(b), but instructive for Rule 41(a). 349 

 Yet another note was that Rule 41(b) speaks of “any claim,” not the entire “action.” So 350 
even within Rule 41 we have divergent attitudes toward dismissals. This set of questions is ripe 351 
for careful examination. 352 

 And the Rule 41(a) question is not limited to unilateral actions by a party; the “action” 353 
limitation (if it is one) also applies to stipulations and court orders under Rule 41(a). 354 

 The Subcommittee will continue examining these issues. 355 

Rule 7.1 356 

 Justice Bland is Chair of the Rule 7.1 Subcommittee, which was appointed after the last 357 
meeting of the Committee and has begun work. Though the work to date is preliminary, progress 358 
has been made. One starting point is that Rule 7.1 does not map perfectly onto the main recusal 359 
statute, 28 U.S.C. § 455. But that is not necessarily a flaw in the rule. The rule does not tell judges 360 
when they must recuse. Instead, it serves to alert judges to the possible existence of statutory 361 
grounds for recusal. “Rule 7.1 does not put a thumb on the scale on whether to recuse, but only 362 
provides information for the judge.” 363 

 The current rule may, however, not do that job as well as could be hoped. One submission 364 
to the Committee emphasized what has been called the “corporate grandparent” problem. The 365 
illustrative instance (but not only illustration) is Berkshire Hathaway. It may own 100% of the 366 
stock of a subsidiary that in turn owns 100% of the stock of the party before the court. The current 367 
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rule does not clearly call for disclosure of Berkshire Hathaway in such a situation, and the judge 368 
who owns Berkshire Hathaway stock (perhaps acquired before appointment to the bench) may be 369 
unaware of the possible connection. 370 

 At this point, one question is whether it makes sense to try to revise the rule. If so, there 371 
are other questions, such as: 372 

 (1) whether Rule 7.1 should be conformed to the recusal statute in some manner. For 373 
example, one district has a rule that focuses on whether the judge’s interests might be 374 
“substantially affected” by the outcome of the pending case. 375 

 (2) Whether the disclosure net should be widened beyond interests in corporate parties. 376 
Today’s commercial world includes many large actors who are not “nongovernmental 377 
corporations,” which are the focus of the rule. Examples that come to mind include LLCs, 378 
limited partnerships, etc. Perhaps something like “entity” should be used, though that 379 
probably would introduce very uncertain boundaries. Beyond that, one might also focus on 380 
“profit-sharing agreements” or perhaps “insurance agreements.” 381 

 (3) Whether the 10% figure in present Rule 7.1(a)(1)(A) should be changed. That is derived 382 
from outside the rules. 383 

 (4) The rule is limited to publicly-traded entities. But in today’s world many large 384 
commercial players do not fit that description. Should it be assumed that the judge would 385 
not need notice of such interests (as compared to holding stock in publicly-traded entities) 386 
because the judge would recognize the connection without the need for a formal disclosure 387 
requirement? 388 

 Another proposal was to require the parties to examine the judge’s holdings (as now 389 
required to be disclosed) and notify the judge of any possible ground for recusal within a short 390 
period. 391 

 A judge noted that one district is also looking at disclosure of third party litigation funding 392 
as a related sort of method of identifying possible grounds for recusal. A response was that TPLF 393 
remains on the Committee’s agenda and is being actively monitored. Another response followed 394 
up with an observation by a judicial member of the Committee on this topic several years ago: “I 395 
don’t think very many judges hold substantial interests in hedge funds.” It has been asserted that 396 
hedge funds are major players in the TPLF world. The TPLF set of issues is probably separate, 397 

 Another reaction was that the rule could be expanded to call for disclosure of “any financial 398 
interest,” but this would be quite broad. 399 

 A judge noted that if the goal is to assist the judge it is worth noting the Codes of Conduct 400 
Committee of the Judicial Conference is reportedly at work on revising the ethics guidance for 401 
judges to take account of the current landscape in terms of judicial ethics. One possible focus is on 402 
control (as opposed to a financial stake). Another is the “appearance issue” -- what would create 403 
an appearance of bias? 404 
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 Another member agreed, but added that this could become a “huge quagmire.” Using terms 405 
like “entity” or “affiliates” would be very broad. 406 

 It was stressed that the statute commands judges to recuse in situations the statute describes. 407 
The rule does not purport to replace the statute in that regard, but only to give the judge information 408 
helpful in making the decisions the statute commands the judge make. 409 

 On the 10% provision in the current rule, it was noted that it serves as a proxy for focusing 410 
on “control.” Presumably there may be other connections that could contribute to “control,” but 411 
defining them and excluding semantically similar arrangements that do not constitute “control” 412 
would be quite difficult. Our rule currently avoids other proxies. And it might be that statutory 413 
changes could bear on such topics. For example, Senator Warren has introduced a bill that would 414 
restrict judicial ownership of securities. No action has been taken on that bill, but if something like 415 
that were adopted it might inform what should be in Rule 7.1. 416 

 A judge suggested it would be a good idea to reach out to the Judicial Conference 417 
Committee on Codes of Conduct. The response was that the Subcommittee had already made 418 
contact with that group, and the Chair of that committee favored moving forward on the rules front 419 
as well. Another point made was that, to some extent, it seems that the Civil Rules Committee is 420 
serving as a lead on these topics, which also bear on the Bankruptcy, Criminal, and Appellate rules. 421 

 A judge noted that it appears that about half the districts do not have a local rule 422 
implementing the national rule. Maybe this is something on which districts vary a great deal in 423 
important ways. For example, a district in a financial center might have very different needs than 424 
a rural district. 425 

 Another reaction was that this is really more of a court conduct issue than a procedural 426 
rules concern. Having a disclosure rule is helpful to judges who must decide whether they should 427 
recuse under the statute. Our goal is to help judges avoid problems, not to tell them what to do. 428 

 The Subcommittee will continue with its work. 429 

Inter-Committee Matters 430 

 Prof. Struve, Reporter of the Standing Committee, made oral reports about two sets of 431 
issues being addressed by inter-committee committees. 432 



Minutes 
Civil Rules Advisory Committee 

October 17, 2023 
Page 13 

 
E-Filing by Self-Represented Litigants 433 

 Professor Struve reported on the progress of the working group that has been studying two 434 
broad topics relating to self-represented litigants – first, increasing their electronic access to court 435 
(whether by access to CM/ECF or by other means), and second, removing the current rules’ 436 
requirement that paper filers effect paper service (of papers submitted subsequent to the complaint) 437 
on CM/ECF participants. One new development is that there now is a report (included in the 438 
agenda book) that deals with findings from a round of interviews that Dr. Tim Reagan and Prof. 439 
Struve conducted in Spring with employees of nine district courts. 440 

 The other new development concerns tentative decisions taken at the working group’s most 441 
recent meeting. At that meeting, working group participants noted the substantial support that had 442 
emerged from the advisory committee discussion concerning a change to the rules governing 443 
service of papers subsequent to the complaint. The consensus supports repealing the current rules’ 444 
apparent requirement that non-CM/ECF users serve CM/ECF users separately from the NEF 445 
generated after a filing is scanned and uploaded into CM/ECF. But a sketch of a proposed 446 
amendment is not before the advisory committees this fall because the working group concluded 447 
that it may be worthwhile to consider a broader overhaul of the service rules, to take greater 448 
account of the overall shift from paper to electronic service. Given that service by means of the 449 
NEF is the primary means of service nowadays, the idea is that the service provisions in Civil 450 
Rules 5 and the other national rules should be revised to foreground that as the primary means. 451 

 As to the question of CM/ECF access for self-represented litigants, working group 452 
participants recognized that in the advisory committee discussions there were expressions of 453 
support for expanding that access, but also expressions of skepticism and concern about expanding 454 
that access. Accordingly, the working group was now considering the possibility of proposing a 455 
rule that would merely disallow districts from adopting blanket bans entirely denying all CM/ECF 456 
access to all self-represented litigants. Such a rule could say that even if a district generally 457 
disallows CM/ECF access for all self-represented litigants, it should make reasonable exceptions 458 
to that policy. Professor Struve invited participants to share any ideas about how such a rule could 459 
be drafted so as to address any concerns held by skeptics in the room. 460 

Midnight deadline for E-filing 461 

 Professor Struve also reported on the work of the E-Filing Joint Subcommittee. The 462 
subcommittee had been formed in response to a 2019 suggestion by then-Judge Michael Chagares 463 
that the national time-counting rules be amended to set a presumptive deadline (for electronic 464 
filing) earlier than midnight. The subcommittee asked the FJC for research on relevant issues, and 465 
the FJC produced two excellent reports – one on electronic filing in federal courts, and one on 466 
electronic filing in state courts. 467 

 The other notable development was the adoption by the Third Circuit of a local rule that 468 
moved the presumptive deadline for most electronic filings in that court of appeals to 5:00 p.m. 469 
That local rule took effect in July 2023. 470 



Minutes 
Civil Rules Advisory Committee 

October 17, 2023 
Page 14 

 
 The Standing Committee had asked the subcommittee to consider these developments. The 471 
subcommittee met virtually in summer 2023. They carefully considered both the Third Circuit’s 472 
reasons for its new local rule and also concerns that a number of private attorneys and the DOJ 473 
had expressed about the proposed local rule. The subcommittee voted not to propose any national 474 
rule changes and also voted that it should be disbanded. 475 

 One Advisory Committee member suggested that things were working out fine in the Third 476 
Circuit. Another participant suggested that it would make sense for the rules committees to allow 477 
things to work themselves out in that circuit. 478 

Redaction of last four digits 479 
of Social Security number 480 

Rules Committee Chief Counsel Thomas Byron reported on recent developments 481 
concerning the redaction of social-security numbers. Senator Wyden has asked for a re-482 
examination of the current provisions in the privacy rules (including Civil Rule 5.2) that allow 483 
filings to include only the last four digits of the social-security number in court. An alternative 484 
would instead require redaction of the entire social-security number. The current rules allowing 485 
partial redaction reflect the judgment of the Advisory Committees that uniformity considerations 486 
warranted consistent redaction requirements across the Appellate, Bankruptcy, Civil, and Criminal 487 
Rules. Because the Bankruptcy Rules Committee previously determined that the last four digits of 488 
a social-security number could be important in some bankruptcy filings, this committee and others 489 
decided to follow the lead of the Bankruptcy Rules because practitioners would benefit from 490 
consistent requirements across the rules. 491 

 The Bankruptcy Rules Committee has discussed this issue during its last two meetings; 492 
those discussions suggest that there remains a need in bankruptcy proceedings to allow at least 493 
some filings that include a partial social-security number. Although that committee will continue 494 
to consider whether some changes to the Bankruptcy Rules might be warranted, it seems unlikely 495 
to recommend a requirement of complete redaction. That tees up the question for this committee, 496 
as well as the Appellate and Criminal Rules Committee, whether to depart from a uniform 497 
approach and adopt a rule requiring the complete redaction of social-security numbers. The 498 
reporters for the Advisory Committees and the Standing Committee met to discuss this question, 499 
and hope to have more to report to this Committee at the spring 2024 meeting. 500 

 Professor Marcus observed that the Civil Rules do not appear to require that any part of a 501 
social-security numbers be included in a filing. He also noted that Senator Wyden’s suggestion did 502 
not identify any specific problem attributable to the inclusion of a partial number in a court filing. 503 
Mr. Byron responded that it might not be possible to trace an instance of identity theft to a court 504 
filing with a partial social-security number but there might nevertheless be good precautionary 505 
reasons for considering a complete redaction requirement. A practitioner member noted concerns 506 
about data breaches and the and the possibility of serious harm from identity theft using a partial 507 
social-security number and other information.  508 
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A judge explained the benefits to both debtors and creditors of allowing partial social-509 

security numbers in bankruptcy proceedings. For example, the discharge in bankruptcy has value 510 
to the debtor only if the debtor can show that this discharge applies to that person. The last four 511 
digits are one way to do that. Another example is to give immediate effect to the automatic stay 512 
upon filing of the petition in bankruptcy court. It can be crucial to show that this “John Doe” is the 513 
one being sued in a given case. 514 

 Professor Marcus and a judge member discussed the practice of the Social Security 515 
Administration that historically included complete social-security numbers in administrative 516 
proceedings. Professor Struve pointed out that the current privacy rules exempt filings in social 517 
security review cases. 518 

 An academic member suggested that there might be technological tools available to 519 
identify partial or complete social-security numbers in court filings. Mr. Byron agreed that those 520 
kinds of tools could be useful, even if not matters for rulemaking. He also reminded the committee 521 
that the Federal Judicial Center is conducting research into the scope of any noncompliance with 522 
the redaction requirements of the privacy rules.  523 

 This issue will be carried forward. 524 

Remote testimony in Bankruptcy Court 525 

 As an information matter, it was reported that the Bankruptcy Rules Committee has begun 526 
discussion of relaxing limits on remote testimony in some court proceedings. A focus group study 527 
is ongoing. 528 

 Civil Rule 43(a) says that remote testimony is permitted only in “compelling 529 
circumstances” and only with “appropriate safeguards.” It appears that the Bankruptcy Rules 530 
committee is focused on relaxing the “compelling circumstances” requirement. 531 

 It was noted that the CARES Act Subcommittee formed at the beginning of the pandemic 532 
examined all the Civil Rules to determine whether the pandemic experience should a need for 533 
special treatment of the requirements of Rule 43(a), but found that the current rule gave courts 534 
sufficient flexibility in dealing with the problems via remote proceedings. 535 

 A judge raised a caution about too much relaxation. One illustration was noted by another 536 
participant – Nuvasive, Inc. v. Absolute Medical, LLC, 642 F.Supp.3d 1320 (M.D. Fla. 2022), in 537 
which a witness testifying remotely in an arbitration proceeding was receiving text messages from 538 
another party seemingly telling the witness what to say. See id. at 1331-32. This is a real concern, 539 
but the judge in that case was clear that this was the only such instance he had seen in his long 540 
career. Contemporary methods of communication may make this sort of thing easier than it was in 541 
the past, however. At the same time, safeguards only work if they are honored, and liars may cheat 542 
on that score as well. In this cited case, there were some safeguards in place, but they did not 543 
entirely protect against misbehavior. 544 
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Pushing in the direction of flexibility, however, is the likelihood that remote participation 545 

may enhance access to court. For example, it was reported that in the state courts in Texas 546 
(particularly family law matters) remote hearings had been used some two million times. This 547 
permitted better participation than in conventional in-person proceedings. It offered “road testing 548 
in real time” and shows great promise. 549 

Random case assignment 550 

 The issue of “judge-shopping” has been very prominent recently with regard to a number 551 
of high-profile suits, often seeking “nationwide” injunctive relief. The Brennan Center for Justice 552 
at NYU Law School submitted 23-CV-U, urging the adoption of a rule that “would establish a 553 
minimum floor for the randomization of judicial assignment within districts in certain civil cases.” 554 

 That is not the only such initiative. The American Bar Association in its Resolution 521 555 
(adopted in August 2023) urged the federal courts to “eliminate case assignment mechanisms that 556 
predictably assign cases to a single United States District Judge without random assignment when 557 
such cases seek to enjoin or mandate the enforcement of a state or federal law or regulation and 558 
where any party, including intervenor(s), in such a case objects to the initial, non-random 559 
assignment within a reasonable time.” 560 

 In July 2023, 19 U.S. senators wrote to Judge Rosenberg raising similar concerns. 561 

 This is clearly a matter of great importance. But the introduction of this matter during the 562 
Committee’s meeting also noted that it is not clear that this is best addressed in a Civil Rule. 563 
Somewhat supportive of that concern is 28 U.S.C. § 137(a), which appears to grant the district 564 
court authority to adopt a method of allocating cases. Statutory provisions also contain 565 
considerable detail about the divisions of district court, which may sometimes be a reason why a 566 
plaintiff can be confident in a given division that the case will be assigned to a particular judge. 567 
See 28 U.S.C. §§ 81-131. Since the main focus of recent concerns seems to be on divisions rather 568 
than entire districts, the detail of these statutory provisions raise issues about whether a national 569 
rule can require a reallocation of business among divisions of a district court. 570 

 This is not to say that the rules process is clearly unable to address these concerns via rule. 571 
For one thing, there is likely a good argument that a rule about allocation of judicial business is a 572 
matter of practice or procedure within the Rules Enabling Act. And the supersession clause of that 573 
Act says that rules supersede even statutes. But that authority was largely intended to respond to 574 
concerns in the 1930s and 1940s that the multitude of then-existing statutory provisions dealing 575 
with topics addressed in the new rules could hamstring the new rules in their infancy. On the other 576 
hand, § 137 was adopted more than 20 years before the Enabling Act was adopted in 1934, so it 577 
seems to be within the ambit of the supersession clause. (Contrast, for example, the procedural 578 
provisions of the Private Securities Litigation Reform Act, adopted in 1995.) 579 

 Background information on this topic appears beginning on page 301 of the agenda book. 580 

 Discussion of the issues involved several Committee members. 581 
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 A judge noted that judge shopping of this sort is not a new phenomenon. Indeed, because 582 
single-judge districts were probably more common in the past than in the present, it may have been 583 
more common in the past. This judge is Chief Judge of a district that is very large, roughly 500 584 
miles by 500 miles. Insisting that all cases be assigned randomly among all judges in the district 585 
could impose very substantial burdens on many parties, who could be required to travel long 586 
distances to attend proceedings in a distant courthouse in the district. Whether there is a single 587 
judge or many judges in a given division is largely controlled by Congress, and its allocation of 588 
divisions is governed by statute. Given changes in political ideology, this sort of concern has 589 
heightened importance today, but it is hardly something that only came into existence in the last 590 
few years. We must keep in mind that Congress not only created the districts and the divisions 591 
(and the number of judgeships in each of them), it also adopted venue statutes that determine where 592 
cases may be filed. For the most part, these things are not controlled by the Civil Rules. 593 
Importantly, “there is an interest in having local disputes decided locally.” 594 

 Another judge noted that this may not be among the responsibilities of this Committee. 595 
Congress says how the districts are to be organized. Under guidance of Congress (and partly due 596 
to the difference in size of states) there are districts of very different sizes. This judge has noted 597 
bumper stickers in his state saying “I walked across the state.” That is in some ways impressive, 598 
but pales in comparison to trying to walk across a state that is 1,000 miles wide. “We should be 599 
very careful about whether to wade in here.” The statute leaves these matters to the Chief Judge, 600 
possibly under direction by the Circuit Judicial Council. This Committee should be very cautious 601 
in this area. 602 

 Another judge noted that this localism is not a modern phenomenon. This judge distinctly 603 
recalls being asked decades ago by a senator during his confirmation hearing whether he realized 604 
that the new seat for which he was appointed would mean he would need to reside in and become 605 
a part of the community where the new seat was located. Indeed, as of that time, Congress had 606 
created a one-judge division, and the senator wanted to be certain the candidate understood the 607 
need to be connected to that locale. 608 

 On behalf of the Department of Justice, competing considerations were emphasized. “This 609 
is a real issue.” The State of Texas, for example, has sued the United States 32 times, and its forum 610 
selection has not been random. Not every case is a “local dispute.” To the contrary, the matters 611 
that called forth this proposal are national in scope, but there is an appearance problem when a 612 
litigant like a state can go into any particular division and essentially choose their judge. Section 613 
137 does not so clearly preclude rulemaking to address these issues. The general topic falls within 614 
the scope of the Enabling Act. And the statute recognizes “rules or orders” of the district. Yet local 615 
rules themselves are adopted pursuant to Rule 83, suggesting a role for the rules in overseeing 616 
these issues. It would not be so odd for a rule to superseded this century-old statute. This issue 617 
deserves further study. 618 

 A reaction to these points was that the rules have generally stayed away from this sort of 619 
issue. The operation of district courts and allocation of responsibilities among the judges in a 620 
district have traditionally been subject to local regulation. Section 137 is one of “an array of 621 
statutes regarding judicial organization.” Some of them may become controversial. Consider 622 
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related cases local rules, which have attracted attention on occasion. But the point is that they are 623 
local rules. “There are dragons along this pathway.” 624 

A judge suggested that – given the importance of these issues – the Standing Committee 625 
should have a role in deciding how and whether to pursue a rules-based response. For the present, 626 
what seems to be needed is further legal analysis of the potential role for the rules process. This is 627 
not so much a task for a subcommittee as a legal research challenge. 628 

 Another judge agreed. We must satisfy ourselves on the question whether we can or cannot 629 
solve this problem or at least change the facts on the ground by a national rule. We cannot be blind 630 
to the perception that litigants -- from both ends of the political spectrum -- may attempt to exploit 631 
judicial assignment arrangements to obtain favorable results on cases of high national importance. 632 
This issue should remain on the Committee’s agenda for its next meeting. 633 

 Another judge noted that such concerns are not limited to nationwide injunction cases. 634 
Patent cases, “mega bankruptcy” proceedings may fall into the same sort of category. 635 

 Another member noted that similar concerns could be voiced about Rule 4(k), regarding 636 
the personal jurisdiction reach of district courts. 637 

 Another judge cautioned that this is statute-driven. With regard to bankruptcy venue issues, 638 
there is a “perennial bill” in Congress on such concerns. 639 

 Work will continue on these issues, and in particular the scope of rulemaking authority to 640 
address them. 641 

Rule 60(b) – Kemp v. U.S. 642 

 The issue was introduced as involving Kemp v. United States, 142 S.Ct. 1856 (2022), in 643 
which the Supreme Court decided that “mistake” under Rule 60(b)(1) includes a judicial mistake. 644 
During the January 2023 meeting of the Standing Committee, Judge Pratter (E.D. Pa.), a former 645 
member of this Committee, asked whether a rule change might be considered in light of this 646 
decision. 647 

 Information concerning this issue is in the agenda book beginning at page 334, and includes 648 
the Kemp case, beginning at page 338 of the agenda book. 649 

In the Kemp case, the issue arose from a motion under § 2255 to vacate a sentence. Kemp 650 
was convicted in 2011 and sentenced to 420 months in prison. Along with several co-defendants, 651 
he appealed his conviction. The court of appeals consolidated the appeals and affirmed in 652 
November 2013. Several other defendants – but not Kemp – sought a rehearing, and the court of 653 
appeals denied that application in May 2014. 654 

 In April 2015 – less than a year after denial of the application for rehearing by Kemp’s co-655 
defendants in the court of appeals – Kemp filed a § 2255 motion. The Government moved to 656 
dismiss on the ground the motion was too late because the court of appeals affirmance of Kemp’s 657 
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conviction became final 90 days after the court of appeals’ affirmance in November 2013. The 658 
district court granted the Government’s motion to dismiss, and Kemp did not appeal. But due to 659 
the petition for a rehearing by Kemp’s co-defendants the district judge’s dismissal on timeliness 660 
grounds may have been wrong. 661 

 Two years after dismissal of the § 2255 proceeding, Kemp sought to reopen the action, 662 
arguing that the judge had been wrong to grant the Government’s motion to dismiss because his 663 
time to file was extended due to the application for rehearing by his co-defendant in consolidated 664 
cases, making his filing timely. 665 

 This time the district court denied the motion on the ground it was filed too late because it 666 
was beyond the one-year limit prescribed in Rule 60(b) for motions under Rules 60(b)(1), (2), or 667 
(3). Kemp contended that he was not relying on 60(b)(1) because that provision did not include 668 
legal errors, but only errors or omissions by parties. The district court dismissed, and the court of 669 
appeals rejected this argument when Kemp appealed. 670 

 Because there was a circuit split, the Supreme Court granted certiorari, and it held by an 8-671 
1 vote that Rule 60(b)(1) includes legal mistakes by the judge. Justice Sotomayor concurred in the 672 
opinion, but reserved the question whether that interpretation would apply if the legal error was a 673 
result of a change in law after the court’s original decision, a possibility the Court’s opinion 674 
recognized remained undecided. Only Justice Gorsuch dissented, and he argued that the issue 675 
should be addressed through the rules process, not that the interpretation of the rule was wrong. 676 

 The Court’s decision adopted the majority interpretation of the rule, holding that the one-677 
year limitation in Rule 60(b) applies to judicial errors of law. In addition, it also noted that, beyond 678 
that one-year limitation, the rule also requires that the motion be brought “within a reasonable 679 
time.” That has been held (in at least one case cited by the Court) to mean that it is not reasonable 680 
to permit the time to appeal to expire and then to challenge the ruling under Rule 60(b). 681 

 Because this decision adopts the majority rule and only applies that one-year limitation as 682 
an outside limit on the bringing of a motion within a “reasonable time,” it does not seem that the 683 
Supreme Court’s decision (by an 8-1 vote) calls for consideration of a rule change. 684 

 One member expressed agreement, and the consensus was to drop this matter from the 685 
Committee’s agenda. 686 

Rule 62(b) 687 

 This issue was introduced as being raised by the Appellate Rules Advisory Committee. In 688 
the wake of City of San Antonio v. Hotels.com, L.P., 141 S.Ct. 1628 (2021), the Appellate Rules 689 
Committee prepared a proposed amendment to Appellate Rule 39 authorizing a motion in the court 690 
of appeals for reconsideration of the allocation of costs. This proposed amendment is out for public 691 
comment presently. 692 

 The Supreme Court’s decision was that, after remand from the court of appeals the district 693 
court had no discretion about how to allocate costs. In that case, the major item on the cost bill 694 
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was the premium on a bond posted by the losing defendant to stay enforcement of the large 695 
judgment in the city’s favor. The premium was more than $2 million. After reversing the district 696 
court judgment in favor of the city, as provided in the Appellate Rule the court of appeals directed 697 
that the city bear the costs on appeal, remanding to the district court to determine the amount of 698 
those costs. The proposed amendment to Appellate Rule 39 is designed to provide a vehicle for 699 
the losing party to seek a revision from the court of appeals of the cost allocation while the overall 700 
matter is still fresh in the mind of the court of appeals judges. 701 

 During the drafting of this amendment to Appellate Rule 39, one concern was whether the 702 
judgment winner might not know the magnitude of the premium for the bond at the time it would 703 
have to decide whether to seek a court of appeals ruling on the allocation of the costs on appeal if 704 
that emerged only after remand to the district court. So a provision calling for disclosure of that 705 
cost would be useful, but the Appellate Rules Committee could not devise a way to fit that into its 706 
Rule 39. It has suggested, instead, that Civil Rule 62(b) be amended to call for such disclosure. 707 

 A possible amendment approach was included in the agenda book: 708 

 (b) Stay by Bond or Other Security. At any time after judgment is entered, a party 709 
may obtain a stay by providing a bond or other security. The party seeking the stay 710 
must disclose the premium [to be] paid for the bond or other security. The stay takes 711 
effect when the court approves the bond or other security and remain in effect for 712 
the time specified in the bond or other security. 713 

 It is not clear, however, whether such a change is needed. For one thing, it may be that, 714 
even though there is no formal requirement for disclosure, in fact the judgment winner usually 715 
knows the amount of the bond premium in connection with the district court’s approval of the 716 
bond. In the Hotels.com case itself, the particulars of the bonding arrangement seemed to have 717 
been discussed in some detail. It is not clear that lack of disclosure explains the city’s failure to 718 
seek a reallocation of costs in the court of appeals, which may have resulted from its mistaken 719 
belief that the district court would, on remand, have discretion to change the allocation ordered by 720 
the court of appeals. 721 

 It might be, as well, that incorporating disclosure into the rule could be taken to mean the 722 
district court could refuse to approve the bond on the ground that the premium was too high. 723 
Perhaps, given the requirement that the district court approve or disapprove the bond arrangements 724 
before granting a stay, this would be a good addition. But it seems that the winning party would 725 
usually not want a bond issued by a “cut rate” bonding company, so it would be a curious ground 726 
for declining to approve the bond. 727 

 The question at present is whether such a change would be a positive development, 728 
assuming that it would not have negative consequences. In other words, is there really a need for 729 
this rule change? 730 

 One reaction was that this does not seem to be a “real world problem.” Instead, it is a minor 731 
problem, though a rule amendment might in some instances provide helpful notice to the judgment 732 
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winner of the need to seek re-allocation in the court of appeals under the new procedure if it is 733 
added to Appellate Rule 39. On the other hand, it is not clear that there is any significant risk of 734 
adverse consequences due to such a rule amendment. 735 

 The matter will remain on the Committee’s agenda, but the need for action remains 736 
uncertain. The question can be addressed again at a later Advisory Committee meeting. 737 

Rule 81(c) 738 

 Submission 15-CV-A has remained on hold since 2016. It focuses on a small change of 739 
verb tense made in the 2007 restyling: 740 

 (c) Removed Actions. 741 

(1) Applicability. These rules apply to a civil action after it is removed from a 742 
state court. 743 

* * * 744 

  (3) Demand for a Jury Trial. 745 

   (A) As Affected by State Law. A party who, before removal, expressly 746 
demanded a jury trial in accordance with state law need not renew 747 
the demand after removal. If the state law does did not require an 748 
express demand for a jury trial, a party need not make one after 749 
removal unless the court orders the parties to do so within a specified 750 
time. The court must so order at a party’s request and may so order 751 
on its own. A party who fails to make a demand when so ordered 752 
waives a jury trial. 753 

   (B)  Under Rule 38. If all necessary pleadings have been served at the 754 
time of removal, a party entitled to a jury trial under Rule 38 must 755 
be given one if the party serves a demand within 14 days after: 756 

    (i) it files a notice of removal; or 757 

    (ii) it is served with a notice of removal filed by another party. 758 

 When this submission was reported to the Standing Committee at its meeting in June 2016, 759 
two members of that committee (then-Judge Gorsuch and Judge Graber) proposed that, instead of 760 
this change focused on removed cases, Rule 38 itself be amended to dispense with the need for a 761 
jury demand in any civil case, as is already the attitude of the Criminal Rules. Were this change 762 
made, of course, there would be no need to revise Rule 81(c) since the jury demand requirements 763 
of Rule 38 would be inapplicable. After extensive FJC research showing that failure to demand a 764 
jury trial rarely led to loss of the right to a jury trial, however, the Committee had recently decided 765 
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to drop that Rule 38 suggestion from the agenda. For that reason, this submission has returned to 766 
the agenda. 767 

 The submission is from a Nevada lawyer who found that his failure promptly to demand a 768 
jury trial after removal in an action removed from a Nevada state court deprived his client of a jury 769 
trial because he did not demand one after removal even though the time when state court rules 770 
required a jury demand had not passed as of the time of removal. He contended that the change in 771 
verb tense misled him. 772 

 The restyling change in verb tense does not appear to have been meant to affect the 773 
application of the rule; as with other rules, the Committee Note to the restyling said that the change 774 
was “intended to be stylistic only.” In 1983, the Ninth Circuit interpreted Rule 81(c) to require a 775 
jury demand in removed actions whenever a jury demand is required by the rules of the state court 776 
from which removal was effected. And the district courts in the Ninth Circuit have continued to 777 
interpret the rule, in keeping with what the Committee Note said. 778 

 In the Nevada case that prompted this submission, the district court was unwilling to excuse 779 
the failure to demand a jury trial promptly after removal. And the revised rule may have reassured 780 
the attorney that no demand was needed. Using “does” (as the rule did until 2007) seems to focus 781 
on whether the state law practice never requires a jury demand. Perhaps that would be true if a 782 
state had a rule like the Gorsuch/Graber revision to Rule 38 proposed in 2016. It is not known 783 
whether there are any states which such provisions. 784 

With the change in tense to “did,” the reader might take Rule 81(c) to ask whether, at the 785 
time of removal, state law required that a jury demand already have been made. So interpreted, the 786 
change in verb tense could reassure a plaintiff whose case was removed that the federal timetable 787 
for demanding a jury trial did not apply because the due date to demand a jury trial had the case 788 
remained in state court had not yet arrived. For example, it appears that in California state courts 789 
the jury trial demand need not be made until “the time the cause is first set for trial, if it is set upon 790 
notice or stipulation, or within five days after notice of setting if it is set without notice or 791 
stipulation.” Cal. Code Civ. Proc. § 631(f)(4). So under the prior version of Rule 81(c), California 792 
is a state that “does” require an express jury demand, which was the basis for the Ninth Circuit’s 793 
1983 decision about the effect of the rule in a case removed from a California state court. 794 

 To take the change in verb tense to mean that Rule 38’s deadline does not apply unless 795 
state law required that a jury trial demand be made as of the date of removal would mean, it seems, 796 
that removal before the due date in state court would, in effect, mean that in removed cases the 797 
demand requirement would resemble what the Gorsuch-Graber proposal would have produced in 798 
federal court. That would seem an odd result of a provision that seems to have been designed only 799 
to guard against loss of the right to a jury trial when practitioners accustomed getting a jury trial 800 
without having to demand one find their cases removed to federal court. 801 

 It might be added that, because removal ordinarily must be sought very early in the case, 802 
this reading of the rule would routinely exempt removed cases from the jury-demand requirement. 803 
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Since Rule 38 requires a jury demand only after the last pleading addressing an issue is served, it 804 
would seem that usually the change in verb tense would nullify the Rule 38 demand requirement. 805 

 It does not seem that the 2007 style revision has caused courts to re-interpret Rule 81(c), 806 
however. But as one Committee member noted, the matter is not clear from the restyled rule. The 807 
lawyer who sent in this submission seemingly misread the restyled rule. And another member 808 
asked how a self-represented litigant would likely read the rule. 809 

 Whether it is worthwhile to go back and undo every seeming “glitch” in the restyling 810 
process raises questions about whether serious consideration of an amendment of Rule 81(c) is 811 
wise. So an amendment that merely substituted “does” for “did” might not be worth it. But a 812 
rewriting of the rule might clarify things significantly, as noted in 2016: 813 

 (3) Demand for a Jury Trial. Rule 38(b) governs a demand for jury trial unless, before 814 
removal, a party expressly demanded a jury trial in accordance with state law. If all 815 
necessary pleadings have been served at the time of removal, a party entitled to a 816 
jury trial under Rule 38 must be given one if the party serves a demand within 14 817 
days after: 818 

  (A)  it files a notice of removal, or 819 

  (B) it is served with a notice of removal filed by another party. 820 

 It was noted that this rule change would remove the long-existing exemption from making 821 
a jury demand upon removal from states (if there are any) that excuse parties from making a 822 
demand at any time. 823 

 The resolution was that the matter should be returned to the Committee during its Spring 824 
meeting. At least three options exist: 825 

 (1) Leave the restyled rule unchanged, as it does not seem to have caused much difficulty; 826 

 (2) Change “did” back to “does” in the rule, going back to the pre-2007 locution; or 827 

 (3) Revise the rule, perhaps along the lines above, to make it clearer. 828 

Rule 54(d)(2)(B)(i) 829 

 Rule 54(d)(2)(B)(i) requires that a motion for an award of attorney’s fees be filed “no later 830 
than 14 days after entry of judgment.” Submission 23-CV-L, from Magistrate Judge Barksdale 831 
(M.D. Fla.), points out that this requirement does not work in relation to appeals to the court from 832 
denials of Social Security benefits when the result of the court review is a remand to the 833 
Commissioner to reconsider the initial Social Security decision. These remands are done pursuant 834 
to “sentence four” of 42 U.S.C. § 405(g). Such remands to the SSA can result in enhancing benefits 835 
for the claimant beyond what was originally awarded. 836 
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 The Social Security legislation is extremely complicated and presents significant 837 
challenges to those unfamiliar with the practice. There appears to be a specialized bar that focuses 838 
on such cases. But the practice is surely important to the federal courts; some 18,000 actions are 839 
filed each year challenging denials of benefits. And remands to the Social Security Administration 840 
happen with considerable frequency. 841 

 The statute places clear limits on attorney’s fees awards, capping them at 25% of the 842 
amount garnered for the claimant as a result of the proceeding in court (separate from the 843 
proceeding before the SSA). Further complicating the picture is the possibility of a fee award under 844 
the Equal Access to Justice Act. 845 

 The time limit specified in Rule 54(d)(2)(B) is designed to enable the court to make a fee 846 
determination while the underlying litigation is fresh in the court’s mind. But with this particular 847 
sort of proceeding, the limit to a fee award would ordinarily depend on events that cannot be known 848 
when the court’s remand occurs. And one could note as well that the judge might normally not be 849 
called upon to invoke much of the work done in handling the appeal to court since the cap would 850 
likely apply arithmetically, something not true of many other attorney fee awards subject to Rule 851 
54(d)(2), whether handled under the “common fund” or “lodestar” method of determining a fee 852 
award. 853 

 To try to deal with this problem, Judge Barksdale reports in her submission that the M.D. 854 
Florida is considering a local rule with a 14-day time limit for fee applications keyed to the 855 
claimant’s receipt of a “close out” letter regarding the proceedings before SSA after remand from 856 
the court. 857 

 By way of background, some description was offered regarding the development of 858 
Supplemental Rules for Social Security Actions Under 42 U.S.C. § 405(g), which went into effect 859 
on Dec. 1, 2022, less than a year ago. Those Supplemental Rules resulted from a major project 860 
involving a subcommittee of the Advisory Committee headed by Judge Lioi (N.D. Ohio). That 861 
project resulted from a recommendation by the Administrative Conference of the United States, 862 
itself based on a 200-page study of the operation of the SSA review of claims. Though that study 863 
found that the most significant problems with claim processing lay within the SSA, it also found 864 
that the handling of review proceedings in court could be improved by recognizing that they are 865 
essentially appellate and for that reason different from ordinary actions in federal court. 866 

 The relevance of this background is that Judge Lioi’s subcommittee had to immerse itself 867 
in the details of this specialized area of practice to come to grips with issues not familiar to the 868 
members of the subcommittee. In large measure, that involved “education” sessions with SSA 869 
representatives and also representatives of the main Social Security claimants’ organization and 870 
with the section of the American Association for Justice focused on these sorts of claims. Only 871 
after considerable effort did the subcommittee feel comfortable devising a set of Supplemental 872 
Rules that would be neutral and helpful to the courts and the litigants. 873 

 Among the issues not included in that set of Supplemental Rules was the handling of 874 
attorney fee awards. Of note is the fact that SSA early proposed a fairly elaborate rule for fee 875 
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awards under one of the pertinent statutes – 42 U.S.C. § 406(b) – though not for EAJA fee awards. 876 
That proposed rule appeared at pp. 416-17 of the agenda book for this meeting. This suggestion 877 
was not pursued, in part because the subcommittee was worried about recommending rule 878 
provisions that might unintentionally grant an advantage to one side or the other. 879 

 The present proposal may raise issues of unintentional shifting of advantage between the 880 
SSA and claimants, and could require a similar process of education about an area of practice not 881 
familiar to members of this Committee. That does not seem worthwhile for this single issue. 882 

 One reaction, however, can be offered: revising Rule 54(d)(2)(B) to alter the treatment of 883 
one category of cases would raise risks to the central principle of transsubstantivity on which the 884 
rules are based. That principle was a key consideration in deciding whether to go forward with 885 
Supplemental Rules for Social Security appeals, but the poor fit offered by the Civil Rules for 886 
those very numerous matters ultimately made the effort seem worthwhile. So if it seems worth 887 
proceeding to respond to this timing concern, it probably would be better to do so with a 888 
Supplemental Rule. The agenda book offered a sketch of what such a rule might look like: 889 

Rule 9. Attorney fee award under § 406(b). 890 

 In its judgment remanding to the Commissioner, the court may[, without regard to Rule 891 
62(d)(2)(B),] {notwithstanding Rule 62(d)(2)(B),} retain jurisdiction to permit plaintiff to 892 
[move] {apply} for an attorney fee award under 42 U.S.C. § 406(b) within __ days of the 893 
[final decision of the Commissioner] {final notice of the award sent to plaintiffs’ counsel} 894 
after the remand. 895 

 Particularly given the very large effort involved in becoming acquainted with the 896 
particulars of this area of practice, it seems premature to consider this idea. The Supplemental 897 
Rules have been in effect for less than a year, and it may be that more experience will show that 898 
some revision of those rules would be desirable. That might be a good reason to embark on another 899 
effort to educate Committee members about this area of practice. 900 

The resolution was that no action be taken presently on this submission. It would be 901 
desirable to notify Magistrate Judge Barksdale of this conclusion, and also invite information about 902 
how the proposed local rule in the M.D. Fla. has worked if it is adopted. 903 

Proposals to Remove From Agenda 904 

 The last items on the agenda were five submissions for which the recommendation was 905 
that they be removed from the agenda. These five submissions were examined in the agenda book 906 
and presented together orally to the Committee during the meeting. After that presentation, the 907 
Committee unanimously voted to remove these items from the agenda. Below is a summary of the 908 
presentation during the meeting regarding these proposals: 909 

 Rule 30(b)(6) – 23-CV-I: This proposal urges that the rule be amended to require 910 
organizations that will designate a person to testify about the information they have on listed 911 
matters to identify the individual who will testify some time before the deposition occurs. This 912 
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proposal largely tracks a proposed amendment to Rule 30(b)(6) that was put out for public 913 
comment in 2018. There was intense controversy about proposed rule provisions regarding 914 
conferring about the identity of the individual selected, and eventually it was decided not to include 915 
rule provisions about that subject. This episode involved more than 1780 written comments and 916 
dozens of witnesses at hearings. Without debating the merits of the current proposal, taking up 917 
essentially the same thing again seems unwarranted. 918 

 Rule 11 – 23-CV-N: This proposal seeks addition of a statement in the rule that sanctions 919 
are required and not discretionary “when Congress has mandated by statute that sanctions be 920 
imposed.” The proposal seems unnecessary, and there is at least one example of such a statute 921 
(PSLRA) in which the statute rather than the rule has governed the issue of sanctions. The change 922 
would be unnecessary and could engender issues to be litigated. 923 

 Rule 53 – 23-CV-O: This proposal seeks to add a provision to Rule 53 saying that masters 924 
“are held to a fiduciary duty type of relationship.” Rule 53 was extensively reorganized 15 years 925 
ago to take account of how it is used in contemporary litigation. The proposal urges that “masters 926 
need to be reigned [sic] in.” But the recent revisions to the rule do seek to channel that activity of 927 
masters, and the “fiduciary duty” standard could introduce confusion. 928 

 Rule 10 – 23-CV-Q: This submission proposes that Rule 10 be amended to require (at least 929 
in multiparty cases, and perhaps in multi-claim cases) that there be a “Document of Direction of 930 
Claims” (DoDoC) appended to the pleadings. Examples are provided on pp. 478-81 of the agenda 931 
book. Adding this requirement to the rules might in some instances assist parties in visualizing the 932 
party relationships, but could become complicated (particularly if some claims or parties were 933 
dropped, either under Rule 41 or otherwise, perhaps requiring submission of a revised DoDoC) 934 
and might also invite delaying motions. Consider, for example, a motion to strike a DoDoC as 935 
inadequate. 936 

 Contempt – 23-CV-K: The rules do not deal much with contempt. There is authority under 937 
Rule 37(b)(2)(A)(vii) to treat a party’s failure to obey an order compelling discovery as contempt. 938 
Often the contempt power is regarded as inherent in the judicial office. And the topic surely 939 
presents challenges. In 1947, for example. Justice Rutledge in a dissent described contempt as “a 940 
civil-criminal hodgepodge.” This submission is based on an article the submitter has recently 941 
published that proposes adoption of a new Civil Rule 42 dealing with contempt (perhaps causing 942 
all rules currently numbered above 41 to be renumbered), and also calling for statutory 943 
amendments and amendments to the Appellate, Bankruptcy, Criminal, and Evidence Rules. It is 944 
not clear whether any other advisory committee intends to pursue such amendments, but unless 945 
that occurs there seems little reason to pursue an amendment to the Civil Rules. 946 

 At the conclusion of the meeting, Judge Rosenberg reminded Committee members that the 947 
Spring meeting would occur on April 9, 2024, and that additional hearings on the proposed 948 
amendments out for public comment would occur on Jan. 16, 2024, and Feb. 6, 2024. 949 
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Respectfully submitted 950 

Richard Marcus 951 
Reporter 952 


