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DRAFT

Minutes of Spring 2015 Meeting of
Advisory Committee on Appellate Rules
April 23-24, 2015
Philadelphia, PA

L. Introductions

Judge Steven M. Colloton called the meeting of the Advisory Committee on Appellate
Rules to order on Thursday, April 23, 2015, at 9:00 a.m. at the James A. Byrne United States
Courthouse in Philadelphia, Pennsylvania. The following Advisory Committee members were
present: Judge Michael A. Chagares, Judge Peter T. Fay, Judge Richard G. Taranto, Professor
Amy Coney Barrett, Mr. Gregory G. Katsas, Professor Neal K. Katyal, and Mr. Kevin C.
Newsom. Justice Allison H. Eid participated by telephone for all but a brief portion of the
meeting during which no action items were discussed and no votes were taken. Mr. Douglas
Letter, Director of the Appellate Staff of the Civil Division, U.S. Department of Justice (“DOJ”),
and Mr. H. Thomas Byron III, also of the Civil Division, were present representing the Solicitor
General." Judge Jeffrey S. Sutton, Chair of the Standing Committee; Ms. Rebecca A.
Womeldorf, the Standing Committee’s Secretary and Rules Committee officer; Mr. Gregory G.
Garre, liaison from the Standing Committee; Mr. Michael Ellis Gans, liaison from the appellate
clerks; and Ms. Frances F. Skillman, Paralegal Specialist in the Rules Committee Support Office
of the Administrative Office (“AQ”) were also present. Chief Judge Theodore A. McKee; Judge
Anthony J. Scirica; Professor Daniel J. Capra, associate reporter to the Committee; Ms. Marie
Leary from the Federal Judicial Center (“FJC”); Mr. Frederick Liu of Hogan Lovells; Mr. Robert
A. Zauzmer, Chief of Appeals, U.S. Attorney’s Office for the Eastern District of Pennsylvania;
Mr. Howard J. Bashman; and Ms. Saranac Hale Spencer of The Legal Intelligencer attended
portions of the meeting.

Judge Colloton welcomed Ms. Womeldorf as the new head of the Rules Office. Judge
Colloton noted Ms. Womeldorf’s impressive background, including her long experience as a
litigator in Washington, D.C. Judge Colloton also noted that the Committee was fortunate to
have, as its new associate reporter, Professor Daniel J. Capra, and he stated that Professor Capra
would be joining the meeting later that day. Professor Struve observed that Professor Capra had
taught her much of what she knew about serving as a reporter, and she expressed her appreciation
to Professor Capra for agreeing to join her as a fellow reporter to the Committee.

! Mr. Letter was unable to attend the second day of the meeting.

1-
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On the afternoon of the first day of the meeting, Chief Judge McKee joined the meeting
for a time. Judge Colloton welcomed Chief Judge McKee and thanked him for extending the
Third Circuit’s hospitality to the Appellate Rules Committee. Judge Colloton also expressed
appreciation for the excellent logistical support provided by the Court’s staff. Chief Judge
McKee welcomed the Committee members to Philadelphia and encouraged their efforts.

IL. Approval of Minutes of October 2014 Meeting

A motion was made and seconded to approve the minutes of the Committee’s October
2014 meeting. The motion passed by voice vote without dissent.

III.  Report on January 2015 Meeting of Standing Committee

Judge Colloton noted that the Appellate Rules Committee had had no action items to
present to the Standing Committee at its January 2015 meeting. However, Judge Colloton had
described to the Standing Committee a number of the Appellate Rules Committee’s ongoing
projects, and he had obtained the Standing Committee’s input on those projects.

IVv. Other Information Items

Professor Struve reminded the Committee members that on December 1, 2014, the
amendments to Rule 6 (concerning bankruptcy appeals) had taken effect.

Later in the meeting, Professor Struve provided the Committee with updates on two
recent Supreme Court decisions, Jennings v. Stephens, 135 S. Ct. 793 (2015), and Gelboim v.
Bank of America Corp., 135 S. Ct. 897 (2015). Jennings concerned the operation of the cross-
appeal rule and the certificate-of-appealability requirement in habeas cases. Jennings, who had
been sentenced to death, sought federal habeas relief on three theories of ineffective assistance of
counsel. Two of those theories — based on a case called Wiggins — were accepted by the district
court as a basis for habeas relief. The third theory — based on a case called Spisak — was rejected
by the district court. The district court ordered the State to release Jennings unless, within a set
period, it gave him a new sentencing hearing or changed his sentence from death to
imprisonment. The State appealed the judgment. Jennings neither filed a cross-appeal nor
sought a certificate of appealability. On appeal, the Fifth Circuit rejected Jennings’ attempt to
use the Spisak theory in defense of the judgment below. The Supreme Court, over a dissent, held
that this was error, and that Jennings could argue the Spisak theory on appeal without either
cross-appealing or seeking a certificate of appealability. The Supreme Court relied on its
precedent stating that an appellee (without cross-appealing) can defend the judgment below on
any ground appearing in the record, even if the ground in question was rejected by the district
court. Here, the Court reasoned, upholding Jennings’ Spisak claim would yield the same relief
that he obtained by means of his Wiggins claims. Thus, neither a cross-appeal nor a certificate of
appealability was needed. In the course of its discussion the Court noted that it is unclear
whether the certificate-of-appealability requirement applies to a habeas petitioner who is the

2-
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cross-appellant (rather than the appellant).

In Gelboim, the Court addressed the question of a judgment’s finality in the context of
multidistrict litigation — a question that required the Court to discuss the interaction of 28 U.S.C.
§ 1291 (appeals from final decisions), 28 U.S.C. § 1407 (multidistrict litigation), and Civil Rule
54(b) (certification for immediate appeal of an order addressing fewer than all claims or parties).
In this case, the Court held, the petitioners’ complaint kept its independent status despite its
inclusion in the MDL. Accordingly, the petitioners could appeal the dismissal of their complaint
without awaiting the disposition of all the other cases involved in the MDL. The Court noted
that it was not addressing how finality would work in an instance where multiple cases are
consolidated for all purposes rather than (as here) for limited purposes.

V. Action Items — For Consideration After Publication
A. Item No. 07-AP-E (FRAP 4(a)(4) and “timely””)

Judge Colloton invited Professor Struve to summarize the public comments on the
proposal to amend Rule 4(a)(4). The amendment addresses the circuit split concerning whether a
motion filed within a purported extension of a non-extendable deadline under Civil Rules 50, 52,
or 59 counts as “timely” under Rule 4(a)(4). A number of circuits have ruled that the Civil
Rules’ deadlines for post-judgment motions are nonjurisdictional claim-processing rules. In this
view, when a district court purports to extend the time for making such a motion, and no party
objects to that extension, the district court has authority to decide the motion on its merits. But
does the motion count as a “timely” one that, under Rule 4(a)(4), tolls the time to appeal? In the
Third, Seventh, Ninth, and Eleventh Circuits, the answer is no. However, the Sixth Circuit has
held to the contrary. The proposed amendment would implement the majority view.

Of the six commentators who submitted comments on this proposal, five supported it.
The sole opponent disagreed with the Committee’s decision to adopt the majority view; this
commentator argued that it is anomalous that the district court can decide an untimely motion on
its merits (absent an objection to the motion’s untimeliness) but that such an untimely,
unobjected-to motion does not extend the time to appeal under Rule 4(a)(4). This commentator
also argued that the proposed rule sets a trap for unwary litigants — i.e., that the rule does not
make clear to litigants the fact that such motions lack tolling effect. Professor Struve noted that
the Committee had previously discussed whether to include in the text of the Rule an explicit
statement that an untimely motion is not rendered timely (for purposes of Rule 4(a)(4)) by “a
court order that sets a due date that is later than permitted by the Federal Rules of Civil
Procedure, another party’s consent or failure to object, or the court's disposition of the motion.”
The Committee had decided, instead, to place that explanation in the Committee Note. The
commentator’s concern about the clarity of the published Rule, Professor Struve suggested,
might provide a reason to revisit that choice.

An appellate judge member responded that placing the explanatory language in the Rule

3.
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text would distend what is already a very long rule. On the other hand, this member noted, the
additional language is not that long compared to the existing rule. Another member asked
whether the Rule text, as published, would alert pro se litigants to the issue; there is no guarantee,
this member noted, that such litigants will read the Committee Note. An attorney member stated,
however, that the list of situations noted above (a court order erroneously extending a deadline, a
lack of party objection to untimeliness, or a court’s disposition of an untimely motion on its
merits) might not be a complete list of the situations that a litigant might think render an
untimely motion a timely one. If the list is incomplete, this member suggested, it may be
misleading to place it in the text of the Rule. Another appellate judge member expressed
agreement with the approach taken in the Rule as published.

A motion was made and seconded to approve the Rule and Committee Note as published.
The motion passed by voice vote without dissent.

B. Item No. 07-AP-1 (FRAP 4(c) / inmate filing)

Judge Colloton invited Professor Struve to summarize the public comments on the
proposed amendments to Rules 4(c)(1) and 25(a)(2)(C) and Forms 1 and 5, and new Form 7. As
published, the amendments would make clear that prepayment of postage is required for an
inmate to benefit from the inmate-filing provisions, but that the use of an institution’s legal mail
system is not. The amendments would clarify that a document is timely filed if it is accompanied
by a declaration, notarized statement, or other evidence showing that the document was deposited
by the due date and that postage was prepaid. Forms 1 and 5 would be revised to mention new
Form 7, which shows a declaration meeting the Rule’s requirements. The amendments would
also clarify that if sufficient evidence does not accompany the initial filing, then the court of
appeals has discretion to permit the later filing of the declaration or notarized statement.

The Committee commenced by discussing the aspect of the published Rule amendments
that would delete the requirement that the inmate use a “system designed for legal mail” if one is
available. Based on initial inquiries that disclosed no purpose for this requirement, the
Committee had thought that its deletion would streamline the Rule and avoid possible confusion
over what qualifies as a system designed for legal mail. One commentator expressed support for
the deletion of this requirement. Another commentator, however, opposed its deletion, and
pointed out that the State of Florida logs the date of legal mail but does not do the same with
non-legal mail. Date-logging, this commentator argued, provides important evidence of the date
of deposit in the institution’s mail system. To investigate whether other states make a similar
distinction in treatment of legal and non-legal mail, Professor Struve enlisted the assistance of
the Director and Chief Counsel of the National Association of Attorneys General Center for
Supreme Court Advocacy. The resulting inquiry generated responses from 21 states and the
District of Columbia, and disclosed that a number of other States take an approach similar to
Florida’s (i.e., they record the date of legal mail but not non-legal mail). Some other states to not
date-log any inmate mail, and still other states have systems in which the criteria for date-logging
inmate mail are more difficult to categorize.
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Mr. Letter reported that in facilities run by the U.S. Bureau of Prisons, it is up to the
inmate whether to use the legal mail system or the regular mail system. Legal mail is always
date-logged, and regular mail is not. Asked whether this fact leads the DOJ to oppose the
deletion of the legal mail system requirement, Mr. Letter responded that, to the contrary, the DOJ
supports deletion of that requirement. Deletion of the requirement would permit the inmate to
choose which system to use, and would bring the Appellate Rules into closer parallel with
Supreme Court Rule 29.2, which does not include such a requirement. But, he added, the DOJ
does not feel strongly about this.

An appellate judge member observed that, before publishing the proposed amendments
for comment, the Committee did not see a purpose for the legal mail system requirement. The
comment period, he observed, had disclosed that the requirement actually does have a function.
Mr. Letter noted, as well, that there may be significant delays in processing mail in an
institution’s regular (non-legal) mail system.

Responding to the argument that date-logging can provide important evidence of the date
of deposit, an attorney member asked whether there is evidence concerning how often inmates
mis-state the date of deposit. Professor Struve responded that there is no such evidence, other
than an anecdotal account in the comment submitted by the opponent of the requirement’s
deletion.

Discussion turned to the question of how the Rule should describe the requirement if the
requirement were retained. Professor Struve observed that it might not always be obvious to an
inmate whether a particular system counts as a “system designed for legal mail.” Indeed,
Professor Struve noted, a few of the states who had responded to the survey had systems in which
the presence or absence of date-logging did not correlate neatly with a distinction between legal
and non-legal mail. Perhaps one could adopt, instead, a functional definition, referring, for
example, to “a mail system that will document the date of a mailing.” That formulation,
however, had generated style objections from Professor Kimble.

An appellate judge member asked whether, as a practical matter, an inmate can make sure
to use the legal mail system (where one exists) by simply writing “Legal Mail” on the outside of
the envelope. Mr. Gans confirmed that envelopes containing inmates’ filings often bear such a
legend. The appellate judge member noted that, if the reference to a system designed for legal
mail were to be retained, a state that wished to ensure that inmates use a special mail system
could clearly label that system a “Legal Mail System.”

Another member, though, suggested that a functional definition might be more accessible
for inmates, because an inmate who is unsure which system to use could ask a corrections officer
which system (if any) logs the date of inmate mail. An appellate judge member agreed that the
functional definition would be preferable. This member emphasized that the requirement should
be retained because many states, including Colorado, rely upon the use of a system that will log
the date.
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An appellate judge member suggested that one course of action would be to retain the
requirement as it stands in the existing Rule. Professor Struve asked whether the existing
language (referring to a system designed for legal mail) could be a source of confusion. She
noted a Tenth Circuit opinion in which the court had warned of possible confusion. In that
instance, though, the court was concerned that an inmate might think something counted as a
system designed for legal mail when it actually did not. (That particular type of confusion would
be problematic in circuits where certain requirements currently apply only if the inmate uses a
regular (non-legal) mail system.) The converse sort of confusion (thinking that a system is not
designed for legal mail when it really is) may be less likely to occur.

An appellate judge member asked what would happen if an inmate guessed wrong — i.e.,
if an inmate thought that there was no system designed for legal mail, but there actually was. Mr.
Letter stated that the DOJ did not think this was an issue. An attorney member stated that during
his three years as Alabama’s Solicitor General, the issue never arose. Another appellate judge
member observed that the inmate filing rules are designed for pro se inmate litigants, and he
argued that it is important to make those rules user-friendly, even if it takes some extra language.
Mr. Letter observed that the new Form 7 would be helpful to inmates.

An appellate judge participant observed that Chief Judge Diane Wood has commenced a
project focusing on inmate litigation. The appellate judge member who favored the functional
definition suggested that the rule might refer to a system that “documents the date of a mailing”
or might direct the inmate to “use the system that logs the date” of a mailing. Professor Struve
noted that she had had difficulty formulating a functional definition that would encompass the
existing variety of institutional practices. Different institutions may log the date at different
points in the process — for example, when the inmate hands the mailing to a corrections officer,
or when the mailing enters the institution’s mail room, or when the mailing leaves the mail room.
By consensus, the Committee determined that it should retain the requirement that an inmate use
a system designed for legal mail (where such a system exists). Professor Struve agreed to revise
the Rule text and Committee Notes for the Committee’s review later in the meeting.

Professor Struve next highlighted a commentator’s suggestion that the proposed Rules be
revised to authorize the inmate to file the declaration either contemporaneously with the
underlying filing or later. The commentator recognized that the published proposal gives the
court discretion to permit the declaration’s later filing, but argued that the timing of the
declaration’s submission should be up to the inmate, not the court. Inmates, this commentator
worried, may have trouble understanding and complying with procedural requirements. An
appellate judge member recalled that the Committee had considered this point, and had
structured the published proposal with the intention of giving inmates an incentive to file the
declaration contemporaneously with the underlying filing. Contemporaneous submission of the
declaration helps to ensure its accuracy. By consensus, the Committee decided not to adopt the
commentator’s suggestion.

Professor Struve noted that two commentators had proposed authorizing courts to excuse
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a failure to prepay postage. Committee members had previously concluded that, in an
appropriate case, an institution’s failure to provide postage to an indigent inmate could be
addressed by an as-applied constitutional challenge. As to the possibility of authorizing the court
to excuse nonpayment of postage for good cause, participants in the Committee’s prior
discussions were concerned that such a provision would encourage satellite litigation. By
consensus, the Committee decided not to adopt the commentators’ suggestions.

Professor Struve observed that the need to ensure that pro se inmate litigants understand
the inmate-filing rules — a need highlighted in one of the comments discussed above — helps to
underscore reasons to retain the extra verbiage in the provisions’ last phrase (“the court exercises
its discretion to permit the later filing ....””). As noted in the “style” document that Professor
Struve had circulated to Committee members prior to the meeting, Professor Kimble had
objected to the draft’s use of the phrase “exercises its discretion to permit,” on the ground that
the phrase was both unnecessary and inconsistent with the Committees’ style conventions.
(Professor Kimble feels that similar language in restyled Civil Rule 72(b)(1) is distinguishable.)
A member of the Standing Committee had expressed a similar view. Professor Struve asked
whether members felt that the rule should instead say simply “the court permits the later
filing ....” One reason for retaining the longer phrase, Professor Struve suggested, is that an
unskilled reader might read the shorter phrase as a declarative statement (i.e., as a statement that
the court does permit the later filing) rather than a conditional phrase (i.e., referring to situations
in which the court chooses to permit the later filing). As the commentator pointed out, Rules
4(c)(1) and 25(a)(2)(C) are distinctive in that their intended users are pro se litigants. Three
attorney members stated that the Committee should retain the longer phrase. Professor Struve
proposed that, as shown in the “style” document, language could be added to the Committee
Note to explain the choice of the longer phrase. By consensus, the Committee agreed to this
change.

The Committee next turned to the Rules’ references to notarized statements. Prior to
publication, a participant in the Standing Committee’s discussion of the proposed amendments
had asked whether those references should be deleted. Declarations, it was suggested, would be
more convenient for inmates and inmates might lack access to notaries. However, none of the
public comments had suggested deleting the references to notarized statements. Professor
Struve’s research had disclosed that notaries are available in at least some correctional
institutions. In addition, Professor Struve noted, the inmate-filing rules applicable to habeas and
Section 2255 proceedings and to filings in the U.S. Supreme Court all refer in the alternative to
declarations and notarized statements. By consensus, the Committee decided to retain the
references to notarized statements.

The Committee then discussed the proposed changes to Form 7 as shown in the “style”
document. The Committee approved the change to the present tense (‘“Today, [insert date], [ am
depositing ....”). The Committee adopted Professor Kimble’s style changes with one exception:
In the inmate’s declaration (at the end of the form) “that the foregoing is true and correct,”
Professor Kimble had suggested substituting “this” for “the foregoing.” Mr. Byron expressed
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concern that the re-styled sentence might be taken as a tautology — namely, it might be taken as a
mere declaration that the particular sentence itself (rather than the preceding text) was true and
correct. By consensus, the Committee decided not to change “the foregoing” to “this.” The
Committee decided not to adopt a commentator’s suggestion that, in the “notes to inmate filers”
that are added to Forms 1 and 5, an explanatory parenthetical should follow the citation to Rule
4(c)(1). Instead, a Committee member proposed (and the Committee later approved) the
insertion of the word “timing,” so that these notes would refer to the “timing benefit” of Rule

4(c)(1).

The Committee asked Professor Struve to revise the proposed Rule and Form
amendments and Committee Notes to implement the choices noted above. She prepared a new
draft overnight, and the Committee reviewed the draft the next morning.

Professor Struve pointed out that Professor Kimble had observed that the numbered
subdivisions of Appellate Rules 4(a) and 4(b) have headings, and he had suggested that the
numbered subdivisions in Rule 4(c) should too. He acknowledged that the Appellate Rules,
overall, follow no uniform practice in this regard, but he argued that any given Rule should be
internally consistent. Professor Struve predicted that it would be difficult to draft headings for
Rules 4(c)(1), (2), and (3) that were informative, accurate, and not misleading. An appellate
judge member stated that he saw no reason to add headings to those rules. An attorney member
pointed out that amended Rule 4(c)(1) would be only two sentences long; a two-sentence rule, he
suggested, did not require a heading. By consensus, the Committee decided not to add headings
to Rules 4(c)(1), (2), and (3).

Professor Struve highlighted certain features of the proposed Rule and Form amendments
as set out in the newly-circulated draft. The requirement that the inmate use the institution’s
legal mail system was reinstated. However, due to the structure of the amended rule, that
requirement was now stated in a new sentence at the start of the rule. Following style guidance
from Professor Kimble, the new first sentence referred to “an institution” and “an inmate
confined there”; in what would now become the second sentence, “an inmate confined in an
institution” became, simply, “an inmate.” Conforming amendments were made to the
Committee Note, and language was added to the Note to explain the Rule’s use of the phrase
“exercises its discretion to permit.” (The draft showed the changes to Rule 4(c)(1); the same
changes would be made to Rule 25(a)(2)(C).)

Professor Struve also pointed out the forms included in the newly-circulated draft. To
clarify references to Rule 4(c)(1) in the “Note to inmate filers” in Forms 1 and 5, references to
the “benefit” of that Rule had become references to its “timing benefit.” A new “Note to inmate
filers” was added to Form 7 to point out the legal-mail-system requirement. Other changes
implemented the choices made by the Committee the previous day.

A motion was made to approve the amendments to Rules 4(c)(1) and 25(a)(2)(C) and
Forms 1 and 5, and new Form 7, as set out in the newly-circulated draft. The motion passed by
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voice vote without dissent.
C. Item No. 08-AP-C (the “three-day rule’)

Judge Colloton invited Professor Struve to summarize the public comments and inter-
committee deliberations on this item, which concerns the proposal to eliminate electronic service
from the “three-day rules” in the Appellate, Civil, Criminal, and Bankruptcy Rules. Under
Appellate Rule 26(c), “[w]hen a party may or must act within a specified time after service, 3
days are added after the period would otherwise expire ... , unless the paper is delivered on the
date of service stated in the proof of service.” The Rule currently provides that the three
additional days apply not only to service by commercial carrier (when delivery is not same-day)
and service by mail, but also to electronic service. In light of the now-standard use and smooth
functioning of electronic service, the Advisory Committees (under the guidance of the Standing
Committee’s CM/ECF Subcommittee) decided that the time has come to eliminate the three extra
days in instances where service is made electronically.

The public comments on the proposal spanned a range of views. Some commentators
supported the proposal. Others, while acknowledging reasons for excluding electronic service
from the three-day rule, sought other changes to offset the effect of that amendment. And still
other commentators opposed the proposal entirely. Opponents worried that elimination of the
three-day rule for electronic service would leave litigants vulnerable to unfair behavior by
opponents (such as electronic service late at night before a holiday weekend). Motions for
extensions of time, they warned, may not provide an adequate remedy and, in any event, are
inefficient. Opponents stressed that reply briefs and motion papers may be complex and that the
loss of the three days will cause hardship in preparing those filings. Focusing in particular on
Rule 31(a)(1)’s deadline for reply briefs, a number of commentators stated that the prevalence of
electronic service has made the nominal 14-day deadline a “de facto” 17-day deadline. If
electronic service is to be excluded from the three-day rule, they argued, then Rule 31(a)(1)’s
deadline should become 17 days (or perhaps more than 17 days). Other commentators proposed
that one or two (instead of three) days be added for deadlines that are computed from the date of
electronic service. One commentator proposed that the Committee adopt a rule that would
address the computation of a time period when a party must act within a set time after service
and the document served is submitted with a motion for leave to file or is not accepted for filing.

The DOJ proposed that concerns over the hardships that might ensue from the deletion of
electronic service from the three-day rule should be addressed in a Committee Note recognizing
the need for extensions of time in appropriate cases. The other advisory committees had already
met and discussed this proposal. The Criminal Rules Committee strongly favored adding such
language to the Committee Note, but the Bankruptcy and Civil Rules Committees favored not
adding the language.

An attorney member stated that the commentators voiced persuasive concerns about the
deadline for reply briefs. Fourteen days, this member reported, is a very short time frame. And it

9.

Page 29 of 494



can be difficult, as a practical matter, for a litigant to seek an extension of time. For instance, in
order to take advantage of the safe harbor in the Eleventh Circuit’s rule, the litigant must make
the motion at least 14 days in advance of the due date.” Another attorney member agreed with
this concern, but also noted that he would not wish to slow the progress of the Rule 26(c)
proposal. An appellate judge participant observed that the Committee could add to its agenda a
new item concerning a possible extension of Rule 31(a)(1)’s 14-day deadline for reply briefs.

An attorney member asked whether it would be possible to send the proposed amendment
forward along with the three-day-rule proposals for the other sets of rules, but to delay the
effective date of the amendment to Appellate Rule 26(c). Professor Struve observed that it
would, technically, be possible to do so: 28 U.S.C. § 2074 provides that a rule amendment
transmitted by the Court to Congress by May 1 of a given year “shall take effect no earlier than
December 1 of the year in which such rule is so transmitted unless otherwise provided by law.”
Mr. Letter, however, cautioned that it would be disruptive to have an interval during which the
three-day rule in the Appellate Rules worked differently from the three-day rules in the Civil,
Criminal, and Bankruptcy Rules.

An attorney member observed that the concern about the deadline for reply briefs may be
unique to the Appellate Rules; there may not be an analogously tight deadline (measured from an
opponent’s service of a document) in the rules that govern practice in the lower courts. An
appellate judge member observed, as well, that the effective decrease from 17 days to 14 days is
a proportionally large reduction.

The Committee members then discussed the possibility that these concerns could be
addressed by means of a letter that Judge Colloton would write to the Chief Judges of the courts
of appeals. The letter could highlight the issue in case the courts of appeals might wish to
consider adopting an interim local provision that could address such concerns pending
consideration of a possible national rule amendment on the deadline for reply briefs. An attorney
member asked whether such a letter would be made publicly available; litigants, he suggested,
might wish to be able to cite it to the court when making requests for extensions.

Judge Colloton asked the judge members of the Committee for their reactions. An
appellate judge member stated that he was unsure whether a similar issue would be likely to
come up in connection with the Civil, Criminal, or Bankruptcy Rules. Another appellate judge
member stated that he had not been attuned to the issue. A third appellate judge member
expressed support for the idea of a letter to the Chief Judges. This member also suggested that a

* Eleventh Circuit Rule 31-2(b) provides: “When a party’s first request for an extension
of time to file the brief or appendix is filed 14 or more days in advance of the due date for filing
the brief or appendix, and the requested extension of time is denied in full on a date that is seven
or fewer days before the due date, or is after the due date has passed, the time for filing the
party’s brief or appendix will be extended an additional seven days beyond the initial due date or
the date the court order is issued, whichever is later, unless the court orders otherwise.”
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21-day deadline for reply briefs would be desirable. Mr. Letter asked whether measures to
address concerns about the reply-brief deadline should also address concerns about deadlines for
motion papers. An attorney member responded that concerns over deadlines for motion papers
could be handled through extensions of time.

Professor Struve asked what the Committee wished to do about the DOJ’s proposal for
adding language to the Committee Note to recognize the need for extensions in appropriate cases.
An appellate judge participant observed that there are concerns about adding such language to the
Committee Note every time that the Committee amends a rule concerning a length or time limit.
Mr. Byron responded that the shift to electronic service, and the ensuing proposal to amend the
three-day rule, has raised a unique problem. An appellate judge member stated that he agreed
with the view — expressed by participants in the Civil Rules Committee’s discussions — that it is
undesirable to distend the Committee Notes with this kind of language. An attorney member,
though, noted that the reality is that, with the availability of electronic service, most briefs are
served between the hours of 6:00 p.m. and midnight.

A motion was made to approve the proposed amendment to Rule 26(c) as published,
without the DOJ’s proposed addition to the Committee Note. An attorney member expressed
doubt that any lawyers actually move for extensions of time. The Committee returned to the
topic of a letter that Judge Colloton could send to the Chief Judges of the courts of appeals. The
letter would focus on the issue of reply brief deadlines during the transitional period when the
amendment to the three-day rule has taken effect and a possible amendment to Rule 31(a)(1) is
under consideration. Judge Colloton will draft a letter to facilitate further discussion at the
Committee’s fall 2015 meeting. Amendments to the three-day rule would not take effect until
December 1, 2016.

Turning back to the motion, Judge Colloton asked whether the motion contemplated
giving him discretion to accede to the addition of the DOJ’s proposed Committee Note language
if wa