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Committee Rules Practice and Procedure
Administrative Office of the United States Courts
1 Columbus Circle N.E.

Washington, DC 20544

RE: Rule 68 Offer of Judgment
Dear Committee Member:

I request that the Committee consider a change to the Offer of Judgment Rule 68 currently in effect. I
submit to you that the current Rule, as it is currently constituted, is extremely one-sided and favors the
defendant over the plaintiffs. Irespectfully draw the Committee’s attention to the New Jersey Court Rule
4:58 Offer of Judgment, which is attached. Under the New Jersey Rule, elther party has the right to ﬁle an
Offer of Judgment. :

Why is the Federal Rule only available to the defendants? What policy reason precluc‘-.eé the plaintiff
from utilizing this very effective mechanism? I found, in my practice, that the New Jersey Offer of Judgment

is very effective in forcing the defendant to take a rea.hstlc view of the value of a case, We1gh1ng the :
consequences of their failure to accept a reasonable offer. ‘ : -

Respectfully submitted,
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REMEDIES AND SPEGIAL PROCEEDINGS . 4:58-2

accepted. prior to-verdict. .See Granduke v. ‘Lembesis, 256.N.J. Super. S546*(App.
DiV. 19‘92). PR . :"":“.' A e Lo . ‘f:', L ! R »
<00 CRULE4:#80FrER OF mubGMERT,
4:58:1. Time axid Mfitierof Malkifig and Accepting Offer '
- 2-Except in a matrimonial action,

20, days before the, actual, trial daté, serve
prejudice, and file with the court,.an offer to
offexor’s fayor, or as the case may be, fo :
the offeror, for a sum stated therein Gl

R RITIN

offer:is-accepted; :Serveion: thie.offeroryand; file a notice.of
accepiance with the.ceurt. The making of a.further offer:shall constitute a

withdrawal-of all .previous offé¥s made by that party: Al offer shall not,

however, be deemed ‘withdrawhn upofi ‘¢ -makihg of a’counter:offer by an
adverse party but shall remain open until accepted or withdratn as is herein
provided. If the offer is not accepted:on or iprior:to: the 10th. day: before the
actual. trial -date or';within : 90: days; of:its, service, whichiéver; period first
expires;:if-shall -be:degmed: withdrawn. and-evidence :thereof shall:shot.:be
admissible except in a proceeding after the trial to fix costs, intérest, ajd
attorney’s fee. The fact:that;an:offer is. -not; accepted:does: not: preclude a
furtheroffer within the itime.herein: preseribed in.
amount.or:as,. specified. therein;.: -; .3 S R R
. i+ Noté:Sopce+-R R. 4731 Amended Fiy 7,191 be éffestive Beptembir 1371974; amended:Jidy
13,1994 ¢ effective September,1;;1994; amended June 28,:1996.t0 beeffettive September.];.1996;

amended July 10, 1998 to be effective S{egtgq;ber 1,.1998; located:to pamgraphs (ay andy(b), and

paagtaphs (3) and (b) amended Tuly 27, 7006 pletnber 1, 2006, © LT

' (ay T e offer ‘of ‘a. clai:
' money j
'a,H Fap gk

Yy v
of completion of discovery, whichév
prejydemeént fiteréstexceeds the’ cribed by R. 4:42:11(b), .
also shall“be  allowable; ‘and '(3)' & reasonable attorney’s’ fe¢’ for. such
subsequent services as are compelled by the non-acceptance. IR
I be granted pursuant to paragraph () if they would
X unde lidk d8hifp i be elimiiated by

ed Tuly 7, 1971 fo-be effective Sentember 13, 1971; amond
miber 5, 1972; aiieridéd July 17, 1975 10 be Shtoctive Septomb 10 y
‘effective Septémbér 1, 1994+~amendsd July5, 2000 to be é’ffébﬁvQ‘Séptembe'rﬁf 20003
amended July 28, 2004 to be effective September-1,:3004716xt amfended and destgnatedas ‘paragraph
(a);miew-paragraphi (b) adopted July 27 +2006.tobe effective September. 1; 2006; paragraph,(a) amended
July 23, 2010 to be effective September 1, 2010. oL P S ST
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4:58-3 RULES GOVERNING CIVIL PRACTICE

4:58-3. Consequences of N on-Acceptance of Offer.of Party Not a Cldimant
(2) If the offer of a party other than the claimant is not accepted, and the
claimant obtains a monetary judgment that is favorable to the offeror as
defined by this rule; the:offeror: shall'be allowed; in-addition to costs of suit,
the allowances as prescribed by R, 4:58-2, which shall constitute a.prior
charge on the judgmeént. "~ TR o S
- (b) A'favorable deterfiibiation qualifying for allowaiices under this rule is
4 mioney judgment manafnount, ‘excluding Allowable: préjudginent inferest
+ e e et o the Sffe or | LR et
I'Be granted'if (1) thé claliini i
Use verdict i§ retufﬁéd;‘.(‘?i)f‘bn’lygﬁoﬁ;ihﬁ_l damages are awarded, (4) -
2 fee allowaifice “would"conflict withl fhie polidies Uinderlying' 3 ‘fee’shiiftihg
statute or rule of court, or (5)‘an allowanée woutld ifigose unduefidrdship I,
however, unduetiardship cari be elifiinated by teducing the allowandefo a
lower sum, thé doutt shallredice thediotint of the allowanece aceordingly;:
Notes Sotirse—R:Rir 4173} amerided Fily 13; 1994t be effective Seprémber 1, T994; umiended Joly
5,-2000ito.be eﬁéq’ﬁ,vqﬁépl;q;nb@r _5,'290@; amended July 28 2004 to-be effective September, 1,-2004;
text allocated into paragraphs (a), (b),,(c), and paragraphs (@), @), () amended July. 27, 2006 to,be
effegtivc Sepgembgg‘l,?OOt_S.\ pa ‘. . ';';.:.~'. .o e ’ . o
4:58-4. Multiple‘Clainis;Multiple Parties: . o N
.- (a) Multiple: Plaixitiffs: -Ff -a party: joins. ds- plaintiff for -the purpose of
assertinga’ pér-quod-claim; the. claimants. miay:fake a single unallocated
offer.’ - «xf oo vE i e G : LI TS T
+ (b) Multiple Deféndaitts If there-are hultipledeféndants against whomi s
Joitit-tnd sevetal judgrheiit-is soughtandions of the defendants offefs:in
- response less than a pro-rata share, that defend:it:shall; for purposes:of:the
allowances: under R.:4:58-2:and -3,: be :deemed-not -to. have:accepted;the -
. claimant’s offer. If; howevi; ‘the offer’of a single!defendant, whethier ¥ 0o

int’s claini is dismissed,

e

€,

ititended as the §ffer of 4'pto rated shiare; is st least 4s Favorable to ¢he ot e

-as the determination of total damagés to Wwhich the offeree is éntifled, *the
single offering defenidantshall be entitled to:the allowances presexibed; in:R.
4:38:3, proyided, however, that the siogle defendant’s offer is.at I % of
the total damag e . L

‘ Guaims, If 3 claimant asserts mulfiple clajts for felief o if
has. been, asserted against, the, claimant, the claimant’s, offer
by or against that. claimant. If 2 party, no

0 {casseris a connferclaim, that, party’s offer shall also

_gln. y"a EOREY pty:
include all“('_:lng‘i_:ps.b An
«;Note; Adopted July
signated as paragraph

X "u¢ sia; : W)
be'effective September 1,24 )

;be. effective, September. 5, 2000; caption amended, forrier fext
damended, and new paragraphs (2) and (c) adopted July 28, 2004 o

made js renewed and, if the, offeror prevails, the renewed off ] 7y b
effeéctive as of the date'of flie original ffer I thie gfe X elects not 1o 50 renew
the, offer may be made unde this rule, which wilf be

the.original offey; a. new.of
effective as of the date.of the new-offer. -. . ... . e
~ Note: Former R.4:58-5 redesignited as.R. 4:5846, and new.R. 4:58-5.caption arid?text‘a'doptgd' July
23,2010 to be effective September 1, 2010. ’ TR e e T C
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REMEDIES AND SPECIAL; PROCEEDINGS : 4:58-6

4:58:6. Application for Fee; Limitations:. : == -. - R ' :

- ‘Applications ' for allovwances’ pursuant ‘to R..4:58. shall be .made in
accordance: with:the provisions of R 4:42:9(b) within 20 days after éentry of
final judgmént: A-party who s awardéd' counsel fees;’ costs, or interest as g
prevailing party pursuant to a fee-shi ting statute, rule'of court, contractial
provision, or decisional-law shiall:not be: allowéd to recover duplicative fees;
costs','or'inte'i-espundér.t'hfs' rale.; -« . - .

Note: Adopted:Tuly 27, 2006:asR. 4:58:5 to. be efféctive S ptermber 1, 2006; redesignated ‘as R.4:58-
6July_:23,;20110.{0.bq~¢ffe,ctiveS,eptqﬂ:;ber 1,2010. - .. . Lo .

. History'snd Analysié of Rule Amiedments: See Onlitie Edition
-Genefali?ﬁ.ﬁc’ibl&s;’ZQM/ZO%f’Aﬁiéﬁdﬁiéﬁté.‘ - i o
- Operation of the Rules: -~ "= :-,. - @ . . : C e

Applicability. <. 0. .. . aE e C

Bligibility of Offens; : . ... . . | . U S

FeeSInftmg I PR

Multiple Parties,, '~ "

ﬁrmﬁggﬁ@mj: o

6.2." Multiple cldiisints, ~ * -

6.3. * Crossclaims. *. IR ) .

7. Applicatiénfor\feé;.ﬁrocedur& .. Lo T R P .

1: General Principles;:2004/2006 Amendments: Inducement to settleinent has
remained éﬂie-fuhQamenml puzpoese of the rule as it has.evolyed, See, ¢.g., Best-v:
C& M Door:Conirols; Inc.; 200 N3, 348,:356 (2009); Firefreeze v- Brennan:&
Assocl,:347 NLJ; uper:i435; 4441 (App: Div.2002); Sovereign Bank v: United
Nat’l Bank;359.N -'&ﬁpen§34j,;54'2-(App..Div;D;:certif; den: 177.N.3. 489 (2003),
MeMahon. v.- NewFersey - Mirs: Ins; 364 N.J:: Stiper: 188,192, (App: Div.:2003);
Palmer.v. Kovaes; 385:N.J- Super-419; 425 (App::Div.); certif. den. 188, N.J. 356
(2006 Asndvsee;Wiesb:vyDedhia;;;l88;N.J~s§87,;593"(20063;; O e
: .»-I\:I;gavertheless_-.«_e;cﬁmplemi'tyfof the rule-thivough- its Various permutations

LR IR

useof the tule:bécame more widespread, it appeared that.there were Interpretive
prodlems, including the, iconsequences -and: effect offee-shifting, whether- by
statute; rule -or eontract. That is to:say, if the: prevailing plaintiffds entitled to 3 fee
becauserof & fee-shifting $tatute;aule or contract; butthe losing party was entitled
to'a-fee-under this rile, having made-an unaccepted-offer in: an.adequate - amoint;
the question-arises st how tareconcile ‘the:appatent conflict: in award-of fees.
Moteover, there was growing congern that the.rule was beingused.not primarily
‘as: a'setilemient devite.but ratherto ‘efféct fee-shifting .-in-ca’ses:.wherezxiei:ther:a rule
nor a statute provided for attorniey-fee allowances,:that is,:to fnove away:fromthe
American rule and towards ‘the Eriglish ritle discussed. in ‘History.and Analysis of
Rule Amendments: Comment-1 “on-R. 4:42-9.i:A¢cordingly;. the Civil: Practics
Commitfee agdin. studied:the Tuleduring:the: 2002-2004 rlé cycle, and.while the

The study. was completed: duringithe 2004-2006;cycle; Although-a: minotity; of the
Civil Practice: Commmittee was of the view. that the:offer. of judgment rulé éreated
more -problems. than. it “solvedsiand should: theteforei:be:deleted; -the majority
Dbroposed additional ameéndments:designed. to .addres-s.:'rémai‘ning'.=prob'lems-,"and
these recommendations. were aceepted by the Supreme Court:. - . . R

“.:As'a result of the' 2004. recommendations, . the:major: chiange made: by: the
September 2004 amendment “as. the elithination: of. thé former -dichiotomy

o ACCEsS THis-Book: ONEGINE - SeE INsIDE BAck GOVER. 1869



4:58-6[1] ¢ {RULES GOVERNING CIVIL PRACTICE

between liquidated and unliquidated damages:in:tespectof the:s=called;:margin of
errog:.Sge, e.g., Semai¥.Augomall 46:Jne., 384:NuJ. Super.145,:153:(App. Div.

20006)::That'is, in.all cases;thé:application of :thei rule is thggered-only. if: the

claimant obtains azecovery ofless thah80% of themon-claimant’s: offer;and if thie

offeror:is: the claimant;he: must-obtain: 4:recavery -of : 1.20%x 01 more :of: the: offer
before the Hon-¢laimant is liable for.fees. In;addition,. the formerirequirement. of -
R. 4:58-3 that a claimant obtain a verdict of at least $750 ifi:onder for:the-offeros
to-qualify for a fee-allowance was-eliminated in favor of theprovision-that fees are

not allowable against the claimant if the detidn'is-dismissed;d no-cause veidiét is

returned, or only nominal damages :are:awarded. The 2004 amendments also

provide thaf- for .purpeses of, comgari,son £, the. offer; . with ..the recovery,

preJudgment interest and attorney s fees other

- allowable: edm;egarded This
provision accords with the holding in Lobel v. Trump Plaza Hotel-& CGasino, 335
N.J. Super. 319 (App. Div. 2000). See also Sema v. Automall 46 Inc:, 384 N.J.
Super. at 154. The amendments further provide that the additiotial e1ghf ‘percent

" prejudgment interest calculated from the date of the offer (or dat'e of the

completion of discovery) to the date of recovery is allowable, only extent it
exceeds prejudgment interest allowable by R. 4:42-11(b). Fmal]fy, the 2004 rule
requires the application for the allowances permitted thereby:-tg; be ‘made in
accordance with R. 4:42-9(b) within 20 days after entry.of final: judgment

- r-"lihéz'Septembef:.z61%améndmentlb;sﬁddrés§:éi§?’ft'&éééfaddiﬁ;énai:ﬁréhlems..”l"he
first-derives from ithe. difficulty of compatihg -an-offer withrasjudgment.actually

- réndered Where. nonsmonetaryrelief isiscught; f:full o in'past; and-isigrinted:
Accordingly;R: 4:58=1-was amiénded {6 petrait dareffective offer torbe fadeonly

if ;- when'it is miade, therelief:sought(is exclusively mdonetasy. THus; illustratively,”
ifb6th an injunction:andinoneyrdamages-are sought; d-valid offer cdnnot be:méde;
If; however; the: mj‘uncuve ‘countofthe ‘conmplaintis dismisted:leaving onlyithe
monetary relief requeést;ia vilid. ‘ffes. ihdy thehi!be i madeThe séeond rissie
addisssed: by: the ‘Septeniber 2006 amendments:is thedmelioration: of:theBaglish-
rulé:aspect of the offer of judgment ruleby thednclision of dhardship: éxception:
ThusR:4:58 2.wasiariiended:to.adda paragraphib); which: .authorizes thelcdurtto
withholdsan allowance-where théterhasbeen nonsacceptanie of 4 claimant’soffer

- if an allowdnce: wouldesult in-undue Hardship: or,.aliérmatively, to-reduce: the

amennt of therallowdnct-if 2 zeduction. will eliminate.the hatdship. With respeet
to :therconsequences: of a:noniclzimant’s rejection pf:the offer as provided-by:R:
4:58-3; therule hadprovided that theré would:beme: few dllowance if the claimwas

. dismissed;-a:nio-cayse verdict feturied:or only:nominal-damages awarded:-The

September-2006: amendment:added to:this 1i8t:the safne hatdship provisiow added -
101 Rr4#58:2 as well. as -4 :fifth-exception, nédmely; that:2 fed. allowance: would
conflict with: the-pelicibs: nnderlyinyg 2 feewshiftihg: statute-or rule of-comrt:Fhis
fifth-exeeption is dntenided to.déal (il the feershifting problem: whete:denial:of 4

full fe€ toithe plevailing pafy-waiild-beginconsistent-with the>policy :of the:feé:

grstatuteinvolved: Seefurther Comment §:infra=Finally; by the-adoption of
4 58 £5,-the 2006 amendinentsiprohibitsthé award  of duplicativefees; interest ot
costs: Although.asaprocedural Talls;:thisiamerdment eliminating. ﬂle'hqmdate&—
untiquidated: damaiges: distitiction 1is!isubject:toithe: time: of: decCision -wule}. the

. Supréme Court:telaxed: thestuledpursuant tosRo<171-2 1s0ua§ to preservesithe

distinctionfwhere : thenoffer: wabsmadesand:the-case fully.: tiied -béfore: the rule

- change, the amendment. having:become kffgctive duringthe periodbetwesn

completionof trial-and the court’s decision: Romagnold v Gillespie; Inc:; 194.1N.J.
596 £2008). But see Best:v. € &M Didor Contrals,402:N.J::Supei 229, 240:242

1870 SEARCHABLE FULL TEXT. AVAILABLE:ONLINE AT:twww,gannlaw.com



REMEDIES AND SPECIALPROCEEDINGS 4:58-6[2]

(App. Div: 2008),:#ff*d-in part, rev’d in-part on other grds 200 N.J. 348 (2009),
applying’the 2006 amended rille where:the jury verdict wés returned before the
aniiendment:date but counsél.didinot seek fees until after..See also Kas. Oriental
Rugs; Inc. v’ Ellmian; 407 N.J."Supri:538, 55%-552 (App. Biv.), certif. den. 200
N.J. 476 (2009), applying the 2006 amendment to reverse the trial court’s
allowancg,of fees under the pre-2006 version of the rule where the amendment

became éffective while the jadgment was pendi .
of;theRules, Essentially, therules provide that-apy party. fo.any
an,2 matrimonial,action, in,which exclusively monetary. damages
e sougl nding both liquidated;and upliguidated damages, may, at any time
not:later;than 20;days prior. to;the actual trialdate serve, upog the. opposing.party
an offer:to allow judgment.ip a specific amgnnt or of a specific.nature; to be taken
- against him if he dsdefending.againsta claim or fo be entered in hisfayor if he is
asserting...a; olaim... If, . however..both . non-monetary .damages and .monetary
damages aze. sought,; a valid: effer cannot-be made- unless, and until the non- -
monetary.claim is dismissed, . Dooeetedn oL s s
- Thie patty torwhoth' the offer ismiade hagunitil the.tenthday prior tothe actual
trial‘daté.or:90- days:aftet sdtviceof the offerswhichever period first expires; 10
acceptithe-offer: If.the - offe>is aceepted: within the: applicable: time ‘period, then
none of the penaliidsof e rule-applies: Estaté:of Okhotnitskaya v. Lézameta; 400
N.J:Supet: 340,348 (Law-Div: 2007) (the 90-day periodi cannct be foreshortened:
by: the-6fferor’s.intervening-motion:to .confizm -ah -arbitration :award minus the
ariiountsiof -the offer). .If- it is‘mot so accepteds it isrdeemed withdrawn. and: is
- inadiissible for. any :purpdse:éxéept the fizing: of :allowantes after trial: The
“actualitiial’date’t has-beeh constided as thé-actual déte/of the first trial whete the -
first tigluended inlaimistrial ‘and-the verdictdn ‘the-second trial was. sét-asidej
- necessitating 4 third; ftial. /Thitsytinoffer made prior to He first trial was deetied
- to be, forpuiposesiof sarictions wiider the riley still viable-at therconclusionof the -
third:trial: NegronsvMelehiorreilnc.: 389!NiJ. Superi!70590,94:96- (App: Div:
2006);: certif>rden:r190: Nily 1256:4200:
particularly“in’ viéviiiof the fsubstiitial finsheiali consequences, is-whither:the
offeree .fedsonably assumed tHat-the offer #idde beford the. first trial términated
with' its-¢onclusion. SeedR: 41585 now: detailing the: éffect:of -a new-tridl on'a
previously:tenidered-offer:of judgment::See fuither 2016 Report of the Suprems
Court Civil Practice Coramitted available olitie:: - =+ womr-5 20 oo 1o we
- .. & counter-offer will not affect the. wiability, of the original-offer, which remains
open until accepted orwithdramas Moreoyer: a second offer by the.offeror will riot
negate the fes-shifting consequences.of the original unaccepted.offer, and hence
; . control. the fixing.of interest: and attorney’s, fees,
+ SHper.-419,.427 (App. Div.), certif. den. 188 N.J. 356

(200@).’ S Thads s 38 L [ ERTED ERRA AN . L e R oY
- :As-torthie dpplicationiofithes fule’s provisiotisithita fee will not be-allowed when
. thé:cadse oftaction by e rejecting party! is: dismisseds i its: entirety; see. Kas
Oriental Rugs, Tit. v Ellintn, 407 N.J. Super; 538, 556558 (App:Divi); certif,
den::200-N:J24761(2000); precluding: 4+fee alowarice: when' & rejectedtoffer of
judgiient'did not-distitiguish:bébween ¢laims dnd the rejecting: clainyint prevailed
onéne-claiin:-As to:this:applicdtion of the sulecthdt-precludés a:fee whidn nominal
damagés aré‘awardéd, See Refd & Fihchy; 425 NuF:Super:196; 203-204 (Eaw: Div;
2011);argjecting Plaintiff’s  argumént :thdt tiiak expenses should be'deducted .ifi
determining whether an award 8 poififnal . -+ om0 gl

- - Acaess: THis: Book ONLINE - SEE INSIDE Back CoveR:: 1871
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" seéBest¥: € &M Door Controls; Inc., ‘200 N.J. 348 (2009),

4:58-6} RULES GOVERNINw CIVIL PRACTIGE

The rejection of the offer does..not. preclude the. offering party from
" subsequently. submitting the same-or a different offer. within:the prescribed time.
In the abserce.of a subsequent offet, a rejecting:offeree will'be subject to. the
consequences;provided for by R. 4 58 2 and R 4: 58 3 on the basis of the reJected
offer: . " - ]

The - ‘consequences of non-acceptance are spelled out in R 4 58-2 .
(consequences of non-claimant’s’ rejectlon) and R. 4: 5 8~3 (consequences of
claimant’s feJecuon) Both riiles pr0V1de that if the Judgmentfxs Wlthm a0 percent
margin of erfor, the party whose offer was rejectedsiy enutled to’ attorney”s fees and
actal litigation' expenses incutred after the! dbtetof non—actepmnce unless:dstated
excéptionsf-the rule applies.-Seg,” ﬂlustraﬁrvely, Sovere1gn Biitk v. Unitéd Nat’l
Bank, 359'N:J: Super. 534, 542 (App. Divs); cetif. den: 177 NT: 489 (20@8) In
calcuIafmg the amouiit of the -judgiiént, the questmn ‘'of whether to - ifichide-a
prevailitg party *sentitled court ¢osts was raised Bt not answerddiizi Kas Orietital
Rugs, Tric. ¥ Ellman, 407 N.J: Supér. 538; 554 (App: Div:), ¢étitif. der. 200°N: J.
476 (2009). R. 4:58-2 further provides thatifa moneyjudgment is enteredin Tivor
of a:claimant in an amount at least:equal 10,120 percent of-hisirejected:offet; the
claimant.is also entitled to eight percent intetest oivthe judgment calculated.from
the'date: of the offer:or the date ofithe complgtion of discovery, whicheveris- later,
but: oniyr{»e the extent it exceeds:prejudginentinterest allowable by R. 4 :42:11(b).
© The purpose of the stipulation of the Tater; of these dates, i.e.; the date of the.order
. ot the~date of completion: of: discovery;is:.obviously: designed -to- dfford the
defending .party -a reasonable :opportunity :to make his owa:evaluation~of the
redsonableness of the, offer in terms of tlie probable finangial:worth of the.claim.
See als Malick-viSeaview Lincoln Meroury; 398-N.J. Supér. 182, 189-190(App. -
Div..2008)-(whether 2 high-low agreement preserving theight 16-attormey’s fees
under the offer of judgment rule.also.presefived the.tight to. 8:peteent prejwigment
" intefestisa matter-of eontract initerpretation):The amount.efithe fee is:torbe fixed
by« the count-upen. gonsidezation. of-the: felevant;cizoumstances. It. is; thoreover;
clearithat g fee.allowance;underthedileds’ manda‘tory if ity derms.are met; subject
only:to:the-exceptions set forth -inR::4:58:24b) -and R. 4:58:3(c).. Sec Wiese: .
Dedhia,-188-N.J. 587;:592-593 (2006).:See also:Reid v Pinch;425. N, :Super:
©. 196;206-207 (Law Div:201%)(conisidering undugthardshipin reducing the:costs):
Included within the mandatory-fee -allowanes. are :fees. forr appeilate serv1ces
incurred by a litigant-respondent entitledsto a.fee for triaksérvices:. -

Wth respect” 1o the - Wlthholdmg of & fee under the :offér *of judgment rule
‘Because dllowirnice of 4 fee-wouldconflict’ With thes policy ¢f:2 ee-Shlftlngls‘tatute
iding that the policy

ofd'fee-shifting statute wonld be ated by -grforcement: of the offer of: Judgment ‘
rule if the statiste:does fiot dllow!4 Fee to- aprevaihng defendint or altows it only
under limited: circumstances not present in the. case before the court. Thus; an
award:may. not-be made to.a deféndant-under-the Prevailing/Wage:Act ‘or; unless
plaintiff acted without basis indaw of factand the employer was:vindicated, under
the -~ Consmenllo'us Employee. protecuon Act  (CEPA): . Neéverthéléss: -the
reasonableness of:the:defendant’s ‘affer of judgment may bHe taken intd-aéeontin
‘cal¢nlating the attorney’s fee awardunderthe:shifting statuté: Best v. € & MDger
Controls,-Inc., -200: NoJ. sat 3603618t Has-also.been heldithat the fee-shifting
proyisions of Sales Representatives’ Rights:Aet (SRRA), N.J.8. 2A:61 A-2;{rump
theoffer of judgment:rule; Kas Origntal:Rugs; Inc: ¥ Ellman, 407 N J Super 538
559-560 (App. Div.), certif. den. 200 N.J.-476.(2009). R
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- Sl Eee:Shifting. The. oﬁfer.ijﬁdgménfmlesdoesvnotseXplieitIy‘fféquire that:the .

REMEDIES AND SPECTAT: PROCEEDINGS 4:58-6[5]

~ R.4:58 does not mandate the aceeptance by the offetee of an offer.of judgment.
Thus, & court cannot compel an offeree 'to.accept such an offer. ‘See-Hoehn v.
Barrett, 338 N.J. Super. 365, 372-373 (App..Riv. 2001). ... Ce

- - Forpurposes of determiningwhich party: prevails under. this rule, it is the actual
verdict that:is compared to the:offer.: See:Gonzalez v, Safe &.Sound:Secuﬁty; 485
N.J: 100, 123-125 (2005), so holding: where the ‘defendant:had wanted the “offer
compared to its liabilityas'iiinitedby'a bankauptey court..:. - st e

' Clearly, any fee allowed-underthis tule niust be reasoridble, must comport with -
R:i4:42-9(b).and must. be supported by adequate:findings; of the trial Jjudge based
on the. proofs. See Best y. C-& M: Door:Controls, Inc., 200 N.J. 348;:360-361
(2009); Kas Oriental Rugs; Inc: v.. Ellman; 407 N.J -:Stiper..538, 561-562:(App.
Div.), certif. den: 200.N.J: 47642009)... .. . oo e

3. Applicability. The rule:israpplicable to theUnsatisfied:@laim ‘and Judgment
Bund: See Crudup:v. Marrero,57-N-J. 353.(1971). Cf:-Boyd v. Matini; 132 N.J.
Super. 324 (App.. Div: -1975).: It (is-alsoy expressly :applicable.: to: arbitration
proceedings pussndnttoR - 4:21 A See Ri4:21A-3:and Comment thereon.-See also
Elrac, Inc. v. Britto,.34lfN,I.:‘Scuper.s 400,404 (App. Div: 2001). It has also been
held to be applicable to marital torts, which are deemed not to: conititute
matrimonial actions: for, putposesiof the tulé:, See ?Borchertvzv;‘aB@rche'r_t; 361 N.T.
Super:'175,.,182-183:£Ch.~:Div.:2.-009;_;)?.:.- S T S
- If.the claimant-is-an JInsuréd :suing his: own. carrier: for-TJIM benefits, he. is
entitled to-the benefit:of the rule if his offer ismot.accepted:aven.if the-addition of
attorney’s- fees and cosfs: to-the :compensatony: damage-award.will: restlt in:ap

overall tecovery: exceeding.the. policy: limits:. McMahon:v:; New: Fersey Mis. Ins.,
364:N.J. Super:: 188, 193 (AppsDiv. 2003): 5 «.ov -, Gl - St
i.sAlttorneys who, appear proisevhayesbeen held-entitled fo the:benefit of the: rule
ifan:offer of judgment: miade “by:them : nreeting :the derms:.of the rule: for an
allowarnce has ‘been-declined:hy; the-offeree. See-Brach, Eichler, PC:: v Ezekwo;
345°N.J. Super. 1, 17-18.(AppsDivs2000) s 1. - Penias s e b
-+ Therule has, hawever, been»he‘ldainajé' -'cablelz.to:acondemﬁaﬁon:actionsmiedeiﬁ
the: Law Division: Casino: Reinvest::Dev. “Anth. v Markssi 332, N, J.:.Super. 509;
SE3<515( App: Div:),icertif.:den: 165, N#60742000). Nor:doss it .’appl)&tb;aéﬁbﬂé
in:the:Special-Civil Past See Bandlen'w‘Manride,si’zSZNiI: Super. 158, 165 (App:
-4 Eligibility of Offers: An offérof no‘cafisefor action is fibt an. offer‘within the
intendment of the rule. See Essex: Batik «y; ‘Capital‘ Resouress Corp.; 179 N.J.
Super: 523 (App: Div.), cerfif..dé. 88 NLJ::495 (1981). - - ST e
.. Althongh.the attormey’s:feerule had originally: been diawinin-mandatory terms,
" Ry 4:58:2 and 4:58-3 HQW‘:PI’ON;;idCfoﬁ&'hafdﬁhj@;@ﬁeepﬁoﬂféﬁhf)ﬂi claimants.and

6(2)(5);'authorizing the coust toirelieyean.obligated party. onra-tridlde novoof the
. expegises:théreof in the event of;Substantial economic hardship... - ..
-+ While a party. need: not-considér.an offer to. settle the full: aniount.of<all:claims,
theirule does apply to those elaims surviving:after partial summary. judgment. City

ofiCape May v:-Coldren, 320:Nef.-Supér.. I, 10-11x (Appdbiir:&@ﬂﬂ)u DO

offerbemade in-good faith and for.the:purpose; of .effectin vassettlement of the
controxversy. Nor doesit explicitly state:that:in:order 1o, be; entitled:to.the benefits
bfe&hearule;'-the:offérormustzniakeiamQﬁfei;‘mat..is.‘neither=tokém:no’t nominal: Tt had
béen:held; however; . that *a; token :or fnominal .offer wanld:ngt- satisfy. -ithe
rejirirements of the mle sinee. it-wWould:constitute fee-shifting:in:dero gation of the

r.+* ACCEss. TrIS BoOK ONEINE - SEE INSIDE Back CovER:. - 1873
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American rule and defeat the purpose of the rule, namely, to encourage seftlement.
See Frigon v:DBA:Holdings; Inc.;346:N.J: Super. 352 (App. Div. 2002): R. 4:58-
3 was amended to so provide: :See further. Comnient Lsupra. . . .0 ool
i Wihile: there-has apparently-been no reported decision -dedling with the: problem
of & defenddnt making a successful offer of judgment t6 a plaintiff whoiisin any
evéntentitled to:attoiney’s. fees:because of astatute, rule;or contract, the.qiiéstios
was adverted to by Patock.Const..v: GVK Entéfs.; 372 N.J:Supet. 380:(App.. Div.
2004y eertif: den. 182:N:J::629:¢2005), ‘involving attorney fees pursuantito N.7J.S.
2844 415! for . & Willfully:o¥erstated ~construction -Jien.” The: court ‘held. that
defeiidant - was. enfifled to-attorney’s fees undet both: the! stafute-and the' offér of
judgmentnile’provided; however, that the.total did Aot excesd the: actual valieof
the services rendered in defending the actiow.’ That Holding accords :with «tHa
currentR. 4:58:5;whichi ‘prohibits:duplicate: fees, interest oricosts. 1 ik s L
-L.ThE fee-shiffing problermy: visi¥ivis.an Sffer 6f fudgment is; addiessed by: R
4¢58-3; which authorizes theicourt to withhofd a fee allowanée to:the non-claimant
itallowing:such a.fee-would;conflict with the policies underlying a. feefshifting
stattite-Or rule of couit, Seé further Comiiént 2 on: this rule. B O T X
wOrMuldtiple Partiess..o- 51w F o cielns w3 L e g fien
1 16.10Mudtiple defendants: The intention:of R -4:58.4. is:to-permit the:clairgart
to deal exclusively. in terms of the total judgiriesit rathet. thag’ to require himiito
acceptprorata shiiés from-individual defendants.-Since each-defendant’sultithate

VL I

- Inonetary cesponsibility:dependsmupon the number of defendants altimatelyiheld
. liable,thesclaimait is’ thereby:spaved: the fisk, for: example; 6f having fo accept

ong*haifiéf His-effer fronr:ore 6t two: defendants: only. to find hiniself withia o

" . cause verdict against the other. Thus the ritlé spedifically intendsithat the claimiatit

need:ohly statetheritotal:amiount lof the judgment he seeks:andyno:individual

-defendant’s offeri-to;pay: a pio yata'sharethereof shall:be deerhed 4n acCeptance

theréoft’Similaily, -an. offer mate by a sinile defetidant to-thesclaimant:tospay:a

- specific amount as his pro rata share shoiild-notberconsidered as an-offet withit
-théxintendnient ofuthis.fule-such as: willeresult in binding the claimént 6! the

colisequences stafed inR: 4:58-3{Sée Schettino:v: Roizimail Developinent;: 310

©. ., NJisSuper 159,:167-168 AppADivi1998)] 4ff*d 158 N.J.- 476 (1999);. acdépfiag
- this'prdposition anditivlding thit since:defendant’s:offer there couldiot be:deesied

a total offer, attorney’s fees were improvidently granted. See also Debrafigo#:

Summit Banconp,:328: N.J, Supen. 219;.025-226 (App. Dit: 2000%: Wikseiv.

Dedlita,i354 N.J. Super-256; 263:(App.Div: 2002). . .. G i
-If a defendant, however, efffier asiofferorir offeree; does offer{o pay aprorati

[N

.. -shate: which: is :ne:ilesssthar s obligation: is- deterimined rafter. fridl «(or :in. an
hnliquidated casesatleast 80 per:centthersof), it 1nay-well be inequitable foiCharge
- hin With the:financiz] consequencesofR. 4:58-2: Insuch circumstances, the coust

miyspresumably;considerrall prosit offers by the defendants in fixing:both the

- . amount of the award teibesnadetothe successful party; and:mrore significantly;the
“shates.theteof to be: madeby:ithe: adverse partiés. While- the' Supreme -Court in

. Sbﬁettiw@;:géu@rg;gfendors'_ed'-:‘sﬂ;e:,ﬁo_mménﬁs' analysis in respect -of ' multiple
-defendants, it téféfred the; miattef -for furthericonsideration: to the: Givil Practice

Gommiitteé: The Comnrittee wecommended:and:-the'Supreme:Court.tondtred that

_the ibasic-fsalieme;‘;sh@hid‘:&ez:umhangied “Avithy however;sone “modification;

ngmely’ thatoifhal Single:deferdant imakes: sn «Gffer . that turns out to. meetisthe
fequirement of the:rulé:vis-atvis total: daniges:to:which the:offéror is- determined
totbe ientitled,swhether or.not ‘intended as a Pro ratazshare;-the: conditions for
imposition:of sanctiops ds to thatdefendant will-be deerned to hdvebeern met. The
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rule has;-howewer;béei tonstrued to require that-all defendants parti¢ipate in: the
offer..Hencé in: a.icasé ‘where two. of ‘threfe-defendants: smadexindividual: nffers
totdlinginbrethan plaintiffs recovery; the:Coiseqiiences.of therule werd heli net
to-apply:fSeg -Gripps:v:DiGregorio, 361N Sper: 190;: 1941 954 (App:-Biv:
2003y. Seéalso; FinderneMgmt.. Co: v Barrett; 402:N.J:: Supers 546,581 582
- (App:Bivi-2008);:certifsden: 199" N:F: 542:(2009)individiral offérs madesafter
aggregate toffer mwas turned! dow ; constituted: withdrawal ¢f ‘aggregate: dffer
imposing:notebligatior: ofacceptance: Gooplaintiff); ., vy ;0 - e . & HES e
6.2. Muldiiple; dlaimants: Withoughithe Septembei 2000- revision of: thesguls
addresséd -mufitiple deferidants; it didsiét déalrwithsmultiple: plaintiffs ahd, fore
partictlasly;spquses; onefofawhorm iyjoined:only toasserta:per qodiclain: Thess
heingmereonflict-Hetweenithem; it Hias:beer held:thatia single lumhp sui&:oﬁﬁen-ma.»y
be madestnbetalf.of Hoth:plaintiffs:inthas eircumstdnée: Seigi Wiess: v: Dedbeai
354: NI «Supet. 2506,:2644265-(App. Div. 2002), wheseholding, inthisrégardmas
approved by Wiese v. Dedhia, 188 N.J. 587, 590 (2006). The September:26004
amendmentiekpressly: se:provided; The. 2004-amendmént alsowbqiiresithat where
these, are mifitiple ¢laims,for. affirmiative zelief-or: thie assexti n;aftaseounterciaim;
the claimanfis offerdncludesall tlaitas;made by, and-dgainsthim; .r:ep0 #oa 2R3
4163 Lirossdlaims. Wheérde:there 2re Lounterclaims:gadicrosselaims saparty:may
make an-offerdntendedstossettle all ¢laims-See. Firefreere v Brennani& Assocs;
347 N.J. Super. 435, 441-442 (App. Div. 2002). S A il vl
T Applicdtion fot::f,%ﬁpliacedum{&‘ﬂfﬁzzwsfrequ:ires;ﬂi‘& feeapplicationito be
made-inaccordance WithRi-4:42-9 (b} within20 daysfollewingréntiysof the:final
- Judgoientand prohiibiisitie dwardref duplicative fees, interest oFicosts: Thedate of
. . onfyoffinaljedementisthéxate the judgment i entered et the eipibdockeniReid

Hinch, 425N Super.s196;:202-203@ aws Div: 2031: i op S5 5
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s (@) dnGederalzRrocess:fo. enforces judginefit-oitordesfor: thepaymentof
moneyiand-progesstoicollect:costs allowedby ajudgment-oroideryshalldea
Ywrit fofiexetution;iekcoptibithel couit offiervwise: orders-or:if in the:easeiva
capiasdad satisfadiendum:ithe law:sthenvise provides: ©hiléssythericourt

othenviseworders; sthe writ’bfiexeeution; shallsbiesin: thiéx forimispréscribed:by -

- Appénidix XTLDsand A ppendik XT:F;as-appropriat 540; thésétules Exedpt

. with:wespeetstoswitits jssuedzout:ofthe i8pecial Civil Paity thesamount:oftha

ﬂeﬁt,fdmﬁagm;aaﬂdﬁcoéts;aetuaﬂy. due:and-to he:raised by;stheswritytogetirer

- with-intevest fromsthe dateof thejudgment;shall:besendozsed frereon bythé
pabty-at:whoseiristdnicbrit shall besissued before itsideliveny tb thessheritfior
other officer..The eidogsenrent:shalliexplaincndétail th methcd b¥indich
interest hasghéen® ¢alenlaped; takingsinté accoupt:all; parfidlpayments fhade
. bithe:déferdant: Bxcefit with: Tespedt:to.mrits issiredronitiofrthi¢:Speciali Civil
Paxtythe judgmentstreditér shallyserivest opy:of thexfully ‘éndossed:writ;
 bexsoriallyief by:ordindrny mailj:on:the Jjudgmerittdebtorsaftén lewy onsthé

" débtorisipreperty-hdsbeen made-by:the sheriff.or othes-officer il innogase
lessithan: 103daysiprior-to:titrnover:6f thedebtoris:property 16 the crediter
purstiant ite: Ehewirit: Unléss: the: Court-othetwisedoideis;. eXepy: wiitsof
exévution: shallsbie:directedzto s ishexiff Gnd-shalls be tefurnable: within :24
months:after the:date ofits:dssuance except:thatin. caséiofiasale; the sheriff

shall mdke metubn? of:theswiit aﬁdwpagf;’ftongth&@legk:=anytmemaiiﬁgg surplus

ﬁthiﬂ*&@.daysﬁaftef~t=he€ssizle;;andgéx¢ept\?tﬁaﬁaaehp'ia;s" ad:satisfaciendam:shall
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