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Introduction

The Civil Rules Advisory Committee met at the Lewis & Clark Law School in Portland,
Oregon, on April 10-11, 2014. Draft Minutes of this meeting are attached. This report has been
prepared by Professor Cooper, Committee Reporter, with Professor Marcus, Associate Reporter, and
various subcommittee chairs.

Part I of this Report presents recommendations to approve for adoption several proposals that
were published for comment in August, 2013.

Part IA of this Report presents for action a proposal recommending adoption of revisions to
Rules 1, 4, 16, 26, 30, 31, 33, 34, and 37. For the most part, these recommendations are little
changed from the proposals that were published for comment last summer. The most obvious
changes are encompassed by a recommendation to withdraw amendments that would tighten
presumptive numerical limits on some forms of discovery. The remaining amendments form a
package developed in response to the central themes that emerged from the conference held at the
Duke Law School in May, 2010. Participants urged the need for increased cooperation;
proportionality in using procedural tools, most particularly discovery; and early, active judicial case
management.
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Part IB presents for action a proposal recommending adoption of a revised Rule 37(e).
Publication was approved at the January 2013 meeting of the Standing Committee, recognizing that
the Advisory Committee would consider several matters discussed at the January meeting and report
back to the June 2013 meeting. A substantially revised version was approved for publication at the
June meeting. The invitation for comments included five specific questions on points highlighted
in the Standing Committee discussion. Many concerns were raised in extensive testimony and
voluminous comments that addressed these five questions and many other matters as well. The rule
text has been revised extensively in response to the testimony and comments, and was further
revised in light of comments on the draft that appeared in the agenda materials for the April Civil
Rules Committee meeting. The core of the published rule, however, remains.

Part IC presents for action a recommendation to approve for adoption a proposal that would
abrogate Rule 84 and the Rule 84 official forms. This proposal includes amendments of
Rule 4(d)(1)(C) and (D) that direct use of official Rule 4 Forms that adopt what now are the Form 5
request to waive service and the Form 6 waiver.

Part ID presents for action a recommendation to approve adoption of an amendment that
clarifies an ambiguity inadvertently introduced to Rule 6(d) in 2005. It may be appropriate to defer
submission to the Judicial Conference pending action on other proposals to amend Rule 6(d) that
have not yet been published for comment.

Part IE presents for action a recommendation to approve adoption of an amendment that
clarifies a longstanding ambiguity in Rule 55(c).

Part I1A presents the recommendation to publish an amendment that deletes the provision
in Rule 6(d) that allows 3 added days to respond after service by electronic means. The
recommendation was approved last January. Itis presented here to complete the package of parallel
amendments proposed for publication by the Appellate, Bankruptcy, and Criminal Rules
Committees.

Part 11B presents for action a recommendation to approve publication of an amendment of
Rule 4(m) to make it clear that service on a foreign corporation outside any judicial district of the
United States is exempt from Rule 4(m) time limits.

Part I1C presents for action a recommendation to approve for publication a revised rule text
that seeks to better accomplish the purpose of a Rule 82 amendment that was approved for
publication, subject to further consideration of the rule text, at the January, 2014 Standing
Committee meeting.
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I. RECOMMENDATIONS TO APPROVE FOR ADOPTION
ILA.  DUKE RULES PACKAGE

The Standing Committee approved the August, 2013 publication of a package of proposed
amendments developed by the Duke Conference Subcommittee. Amendments were proposed for
Rules 1, 4, 16, 26, 30, 31, 33, 34, 36, and 37. The proposals, along with other proposals published
at the same time, were explored at three maximum-capacity hearings in November (Washington,
D.C.), January (Phoenix, Arizona), and February (Dallas, Texas). They were also addressed in more
than 2,000 written comments submitted to the Committee. A summary of the comments and
testimony is attached.

The Civil Rules Committee unanimously recommends that the Standing Committee
recommend most of the published proposals for approval by the Judicial Conference and adoption
by the Supreme Court. The Committee recommends that the Standing Committee withdraw these
proposed amendments: to reduce the presumptive numbers of depositions under Rules 30 and 31
and interrogatories under Rule 33; to limit the number of requests to admit under Rule 36; and to
reduce the length of an oral deposition from seven hours to six hours. The reasons for these
recommendations are described below.

These proposals were carefully developed as a package in response to the advice offered by
some 200 voices at the Duke Conference in 2010. There was nearly unanimous agreement that the
disposition of civil actions could be improved, reducing cost and delay, by advancing cooperation
among the parties, proportionality in the use of available procedures, and early and active judicial
case management. It also was agreed that these goals should be pursued by several means.
Continuing education of bench and bar was one means; the Federal Judicial Center has acted on this
advice and worked toward enhanced education programs. A second means was exploration through
pilot projects structured to facilitate rigorous evaluation. The Federal Judicial Center is actively
monitoring some of these projects. Careful appraisal of state-court procedures is a related activity,
advanced in part by work of the Institute for the Advancement of the American Legal System. The
Conference also prompted a project launched by the Committee and the National Employment
Lawyers Association to develop protocols for initial discovery in individual employment cases. The
protocols were developed by a team of lawyers evenly balanced between those who commonly
represent employees and those who commonly represent employers. The protocols have been
adopted by numerous District Judges; experience with the protocols has led to calls for more
widespread adoption, and the hope that similar protocols might be developed for other categories
of litigation. These programs of education and innovative pilot projects continue.

Rule amendments were the third component of the response to the Duke Conference. There
was widespread agreement that the present rule structure is basically sound, that the time has not
come to consider fundamental revision of the familiar structure. But there is room to pursue careful
changes that will advance the goals of cooperation, proportionality, and active judicial case



Report to the Standing Committee
Advisory Committee on Civil Rules
May 2, 2014 Page 4

management. The proposed amendments were published as a package of integrated measures that
would work toward those goals. The parts that are carried forward toward adoption remain an
integrated package aimed at the same goals. The parts that are omitted were designed to contribute
to these ends, but the remaining package will function well without them.

The Committee has carefully studied the public testimony and comments. The comments
were divided, but largely supportive, on the proposal to amend Rule 1 to advance cooperation among
the parties, and on the proposals to amend Rules 4 and 16 to enhance early and active case
management. Reactions to the discovery proposals were mixed. Many comments, often identifiable
as reflecting pro-plaintiff or pro-defendant views, divided sharply between strong opposition and
strong support. Other comments provided more balanced assessments of possible advantages and
disadvantages. Many of these comments came from public agencies or from organized bar groups
that generated their positions by a process that sought to establish a consensus acceptable to all
sides. After considering all points of view, the Committee is convinced that the recommended
amendments will make the civil litigation process work better for all parties.

Rather than take the package in numerical rule order, these recommendations begin with the
discovery proposals. Rules 1, 4, and 16 follow at the end.

(1) Discovery Proposals

The Committee recommends that the Standing Committee forward most of the published
discovery proposals for adoption, with a few revisions in rule texts and with considerably expanded
Committee Notes. The Committee also recommends, however, that the Standing Committee put
aside the proposals for new and reduced presumptive limits for discovery under Rules 30, 31, 33,
and 36. All that remains of these proposals are the parts that amend Rules 30, 31, and 33 to reflect
the proposal to transfer the operative provisions of present Rule 26(b)(2)(C)(iii) to Rule 26(b)(1).

(@) Rule 26(b)(1): Four Elements

The Rule 26(b)(1) proposal includes four major elements. The cost-benefit factors included
in present Rule 26(b)(2)(C)(iii) are moved up to become part of the scope of discovery, identifying
elements to be considered in determining whether requested discovery is proportional to the needs
of the case. The examples recognizing discovery of the existence of documents or tangible things
and the identity of persons who have knowledge of discoverable matter are eliminated as no longer
necessary. The distinction between discovery of matter relevant to the parties’ claims or defenses
and discovery of matter relevant to the subject matter of the action, on a showing good cause, is also
eliminated. And the provision allowing discovery of inadmissible information *“reasonably
calculated to lead to the discovery of admissible evidence” is rewritten. Each element deserves
separate consideration.
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(i) Scope of Discovery: Proportionality

There was widespread support at the Duke Conference for the proposition that discovery
should be limited to what is proportional to the needs of the case. But discussions at the two
miniconferences sponsored by the Subcommittee revealed significant discomfort with simply adding
a bare reference to “proportional” discovery to Rule 26(b)(1). Standing alone, the phrase seemed
too open-ended, too dependent on the eye of the beholder. To illuminate and constrain the concept
of proportionality, the Committee recommended that the factors already prescribed by
Rule 26(b)(2)(C)(iii), which courts now are to consider in limiting “the frequency or extent of
discovery,” be relocated to Rule 26(b)(1) and included in the scope of discovery. All discovery is
currently subject to those factors by virtue of a cross-reference in Rule 26(b)(1), and the Committee
was informed that these factors are understandable and work well.

This proposed change provoked a stark division in the comments. Those who wrote and
testified about experience representing plaintiffs saw proportionality as a new limit designed only
to favor defendants. They criticized the factors from Rule 26(b)(2)(C)(iii) as subjective and so
flexible as to defy any uniform application among different courts. They asserted that
“proportionality” will become a new automatic and blanket objection to all discovery requests, or
would encourage reluctant parties to withhold relevant and responsive information by making
unspoken and self-serving determinations of nonproportionality, leading to increased motion
practice with attendant costs and delays. And they were particularly concerned that proportionality
would routinely defeat the rather extensive discovery ordinarily needed to prove many claims that
involve modest amounts of money but principles important not only to the plaintiffs but also to the
public interest. These problems were particularly emphasized in noting categories of cases that
typically involve “asymmetric information” — plaintiffs in many employment and civil rights
actions have little relevant information, while defendants hold all the important information and
reveal it only through extensive discovery. Many asserted that proportionality would impose a new
burden on the requesting party to justify each and every discovery request. Finally, some argued
that the proportionality proposal is a solution in search of a problem — that discovery in civil
litigation already is proportional to the needs of cases. These arguments were often coupled with
the assertion that there is no empirical evidence to support concerns that disproportional discovery
is sought in a worrisome number of cases.

The Committee has considered these comments carefully, as well as those that favored the
change, and remains convinced that transferring the Rule 26(b)(2)(C)(iii) factors to the scope of
discovery — with some modifications as described below — would constitute a significant
improvement to the rules governing discovery. The Committee reaches this conclusion for three
primary reasons.

1. Findings from Duke

A principal conclusion of the Duke conference was that discovery in civil litigation would
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more often achieve the goal of Rule 1 — the just, speedy, and inexpensive determination of every
action — through an increased emphasis on proportionality. This conclusion was expressed often
by speakers and panels at the conference and was supported by a number of surveys done in
preparation for the conference. In a report to the Chief Justice on the Duke conference, the
Committee summarized findings from the conference as follows: “One area of consensus in the
various surveys . . . was that district or magistrate judges must be considerably more involved in
managing each case from the outset, to tailor the motions practice and shape the discovery to the
reasonable needs of the case.” The report added: “What is needed can be described in two words
— cooperation and proportionality — and one phrase — sustained, active, hands-on judicial case
management.” The Committee remains convinced that these conclusions are correct, and that
emphasizing proportionality in Rule 26(b)(1) will help achieve the just, speedy, and efficient
resolution of civil cases.

Some comments on the proportionality change suggest that the change is not needed — that
discovery in civil litigation already is proportional to the needs of cases. Many of these comments
rely on a closed-case survey prepared by the Federal Judicial Center for the Duke Conference at the
Committee’s request. The Committee does not agree that the FJC survey or other surveys prepared
for the conference suggest no need for change.

Although the FJC study found that a majority of lawyers thought that the discovery in a
specific case they handled generated the “right amount” of information, and more than half reported
that the costs of discovery were the “right amount” in proportion to their client's stakes in the closed
cases, a quarter of attorneys viewed discovery costs in their cases as too high relative to their clients’
stakes in the case. A little less than a third reported that discovery costs increased or greatly
increased the likelihood of settlement, or caused the case to settle, with that number increasing to
35.5 percent of plaintiff attorneys and 39.9 percent of defendant attorneys in cases that actually
settled. On the question whether the cost of litigating in federal court, including the cost of
discovery, had caused at least one client to settle a case that would not have settled but for the cost,
those representing primarily defendants and those representing both plaintiffs and defendants agreed
or strongly agreed 58.2% and 57.8% of the time, respectively, and those representing primarily
plaintiffs agreed or strongly agreed 38.6% of the time. The FJC study revealed agreement among
lawyers representing plaintiffs, defendants, and both about equally, that the rules should be revised
to enforce discovery obligations more effectively.

Other surveys prepared for the Duke conference showed even greater dissatisfaction with
the costs and extent of civil discovery. In surveys of lawyers from the American College of Trial
Lawyers (“ACTL”), the ABA Section of Litigation, and the National Employment Lawyers
Association (“NELA”), more lawyers agreed than disagreed with the proposition that judges do not
enforce Rule 26(b)(2)(C) to limit discovery. A report from the ACTL Task Force on Discovery and
the Institute for the Advancement of the American Legal System (“IAALS”) reported on a survey
of ACTL fellows, who generally tend to be more experienced trial lawyers than those in other
groups. A primary conclusion from the survey was that today’s civil litigation system takes too long
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and costs too much, resulting in some deserving cases not being brought and others being settled to
avoid the costs of litigation. Almost half of the ACTL respondents believed that discovery is abused
in almost every case, with responses being essentially the same for both plaintiff and defense
lawyers. The report reached this conclusion: *“Proportionality should be the most important
principle applied to all discovery.”

The surveys of the ABA Section of Litigation and NELA attorneys found more than 80%
agreement that discovery costs are disproportionately high in small cases, with more than 40% of
respondents saying they are disproportionate in large cases. In the survey of the ABA Section of
Litigation, 78% percent of plaintiffs’ attorneys, 91% of defense attorneys, and 94% of
mixed-practice attorneys agreed that litigation costs are not proportional to the value of small cases,
and 33% of plaintiffs’ lawyers, 44% of defense lawyers, and 41% of mixed-practice lawyers agreed
that litigation costs are not proportional in large cases. In the NELA survey, which surveyed
primarily plaintiffs’ lawyers, more than 80% said that litigation costs are not proportional to the
value of small cases, with a fairly even split on whether they are proportional to the value of large
cases. An IAALS survey of corporate counsel found 90% agreement with the proposition that
discovery costs in federal court are not generally proportional to the needs of the case, and 80%
disagreement with the suggestion that outcomes are driven more by the merits of the case than by
costs. In its report summarizing the results of some of the Duke empirical research, IAALS noted
that between 61% and 76% of the respondents in the ABA, ACTL, and NELA surveys agreed that
judges do not enforce proportionality limitations on their own.

2. The history of proportionality and Rule 26(b)(1).

The proportionality factors to be added to Rule 26(b)(1) are not new. As detailed in the
expanded Committee Note, they were added to Rule 26 in 1983 and originally resided in
Rule 26(b)(1). Their original intent, according to the 1983 Committee Note, was “to guard against
redundant or disproportionate discovery by giving the court authority to reduce the amount of
discovery that may be directed to matters that are otherwise proper subjects of inquiry,” and “to
encourage judges to be more aggressive in identifying and discouraging discovery overuse.”
Although the factors were later moved to Rule 26(b)(2)(C) when section (b)(1) was divided, they
remain part of the scope of discovery. The last sentence of current Rule 26(b)(1) specifically states
that “All discovery is subject to the limitations imposed by Rule 26(b)(2)(C).” And several of the
proportionality factors are found in Rule 26(g), which provides that a lawyer’s signature on a
discovery request, objection, or response constitutes a certification that it is “neither unreasonable
nor unduly burdensome or expensive, considering the needs of the case, prior discovery in the case,
the amount in controversy, and the importance of the issues at stake in the litigation.”

The adoption of the proportionality factors in 1983 was followed by amendments in 1993
and 2000 that were designed to encourage courts to enforce them. Despite these efforts, the clear
sense of the Duke conference was that a greater emphasis on proportionality is needed. The purpose
of moving these factors explicitly into Rule 26(b)(1) is to make them more prominent, encouraging
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parties and courts alike to remember them and take them into account in pursuing discovery and
resolving discovery disputes. Four different advisory committees acting independently across many
years have independently concluded that proportionality is an important dimension of discovery
practice. If the expressions of concern in the testimony and comments reflect widespread disregard
of principles that have been in the rules for thirty years, it is time to prompt widespread respect and
implementation.

3. Adjustments to the 26(b)(1) proposal.

The Committee has listened carefully to concerns expressed about the move of the
proportionality factors to Rule 26(b)(1) — that it will shift the burden of proving proportionality to
the party seeking discovery, that it will provide a new basis for refusing to provide discovery, and
that it will increase litigation costs. None of these predicted outcomes is intended, and the proposed
Committee Note has been revised to address them. The Note explains that the change does not place
a burden of proving proportionality on the party seeking discovery and explains how courts should
apply the proportionality factors. The Note also states that the change does not support boilerplate
refusals to provide discovery on the ground that it is not proportional, but should instead prompt a
dialogue among the parties and, if necessary, the court. And the Committee remains convinced that
the proportionality considerations — which already govern discovery and parties’ conduct in
discovery — should not and will not increase the costs of litigation. To the contrary, the Committee
believes that more proportional discovery will decrease the cost of resolving disputes in federal court
without sacrificing fairness.

One proposed revision in the published rule text is to invert the order of the first two factors
so now they are “the importance of the issues at stake, the amount in controversy * * *.” This
rearrangement adds prominence to the importance of the issues at stake, avoiding any possible
implication that the amount in controversy is the first and therefore most important concern. In
addition, the Committee Note is expanded to address in depth the need to take account of private and
public values that cannot be addressed by a monetary award. The Note discussion draws heavily
on the Committee Note from 1983 to show that from the beginning, the rule has been framed to
recognize the importance of nonmonetary remedies.

A second revision in published rule text adds a new factor drawn from the Utah discovery
rules: “the parties’ relative access to relevant information.” This factor addresses the common
concern that the frequently asymmetric distribution of information means that discovery often will
impose greater burdens on one party than on another. These differential burdens are often entirely
appropriate.  They can be taken into account under the familiar factors already in
Rule 26(b)(2)(C)(iii) and transposed by the amendment to (b)(1), and should be. But it is useful to
underscore this element of the analysis. The Committee Note elaborates on this theme.
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(ii) Discovery of Discoverable Matters

Rule 26(b)(1) now illustrates discoverable matters as “including the existence, description,
nature, custody, condition, and location of any documents or other tangible things and the identity
and location of persons who know of any discoverable matter.” These words do no harm; there is
no indication that the absence of any reference to electronically stored information has supported
untoward negative implications. But Rule 26 is more than twice as long as the next longest rules
(Rules 71.1 and 45 vie for that dubious distinction), the point illustrated in this language is now
widely understood by courts and attorneys, and removing excess language is a positive step. Some
of the comments expressed doubt about the Committee’s assertion that discovery of these matters
is so well entrenched that the language is no longer needed. They urged that the Committee Note
should include this statement, so as to thwart any ill-founded attempts to draw negative inferences
from the deletion. The Note has been revised to address this concern. And the Note also mentions
discovery of information about a party’s information system as an example of permitted discovery
that is not expressly covered by the deleted language.

(iii) Subject-Matter Discovery

Up to 2000, Rule 26(b)(1) provided for discovery of any nonprivileged matter “relevant to
the subject matter involved in the pending action, whether it relates to the claim or defense of the
party seeking discovery or to the claim or defense of any other party.” Responding to repeated
suggestions that discovery should be confined to the parties’ claims or defenses, the 2000
amendments narrowed the scope of discovery by preserving subject-matter discovery, but allowing
discovery to extend beyond what was relevant to the pleaded claims or defenses only on court order
for good cause. The 2000 Committee Note conceded that the dividing line that separates discovery
relevant to the subject matter from discovery relevant to the pleaded claims or defenses “cannot be
defined with precision.” The change was “designed to involve the court more actively in regulating
the breadth of sweeping or contentious discovery.” The distinction between lawyer-managed
discovery and court-managed discovery, however, has not had any noticeable effect in encouraging
judges who remain reluctant to provide more active management of discovery to become more
active.

Some comments have sought to defend discovery of information relevant to the subject
matter of the action by explaining that allowing discovery on this theory avoids the need to draw fine
lines in determining what is relevant to the claim or defense of any party and proportional to the
needs of the case. The proposal reflects the view that it is better to think carefully, when need be,
about what is relevant to the parties’ claims and defenses. The expanded Committee Note describes
three examples the 2000 Note provided of information that, suitably focused, would be relevant to
claims or defenses: other incidents similar to those at issue in the litigation; information about
organizational arrangements or filing systems; and information that could be used to impeach a
likely witness. Suitable focus is the key. The Committee Note also recognizes that if discovery
relevant to the pleaded claims or defenses reveals information that would support new claims or
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defenses, the information can be used to support amended pleadings.
(iv) “Reasonably calculated to lead”

The final change in Rule 26(b)(1) substitutes this sentence: “Information within this scope
of discovery need not be admissible in evidence to be discoverable,” for the current sentence:
“Relevant information need not be admissible at the trial if the discovery appears reasonably
calculated to lead to the discovery of admissible evidence.” The new provision carries forward the
central principle — nonprivileged information is discoverable so long as it is within the scope of
discovery, even though the information is in a form that would not be admissible in evidence. The
change is designed to curtail reliance on the “reasonably calculated” phrase to expand discovery
beyond the permitted scope.

Original Rule 26 governed depositions. An amendment of Rule 26(b) adopted by the
Supreme Court in 1946 that took effect in 1948 provided: “It is not ground for objection that the
testimony will be inadmissible at the trial if the testimony sought appears reasonably calculated to
lead to the discovery of admissible evidence.” The 1946 Committee Note explained that the purpose
of the sentence was to prevent parties from refusing discovery of relevant information on
admissibility grounds. In 2000, this provision was amended to limit it to “[r]elevant information.”
The 2000 Committee Note expressed concern that this provision “might swallow any other
limitation on the scope of discovery.” It explained that “relevant” as added to the sentence “means
within the scope of discovery as defined in this subdivision [(b)(1)].” In other words, the sentence
has never been intended to define the scope of discovery. It is merely a ban on admissibility-based
refusals to provide relevant discovery. And yet lawyers and courts often rely on this provision as
an independent definition of the scope of discovery that extends beyond information relevant to the
parties’ claims or defenses, or even the subject matter of the action.

The perception that the “reasonably calculated” language has taken on an independent role
in defining the scope of discovery is implicitly bolstered by many comments on the published
proposal. These comments describe the “reasonably calculated” language as a bedrock definition
of the scope of discovery. That perception is itself reason to attempt to make good on the purpose
the 2000 amendment may have failed to achieve in a uniform way.

(b) Rule 26(b)(2)(C)(iii): Reflect (b)(1)

Rule 26(b)(2)(C)(iii) would be amended to reflect transposition of its operative elements to
Rule 26(b)(1).

(c) Rule 26(c)(1): Allocation of Expenses

Rule 26(c)(1)(B) would be amended to include “the allocation of expenses” among the terms
that may be included in a protective order.



Report to the Standing Committee
Advisory Committee on Civil Rules
May 2, 2014 Page 11

Rule 26(c)(1) now authorizes an order to protect against “undue burden or expense.” This
authority includes authority to allow discovery only on condition that the requesting party bear part
or all of the costs of responding. Some courts are exercising that authority now. Itis useful to make
the authority explicit on the face of the rule to ensure that courts and the parties will consider this
choice as an alternative to either denying requested discovery or ordering it despite the risk of
imposing undue burdens and expense on the party who responds to the request.

The Committee Note admonishes that recognizing the authority to shift the costs of discovery
does not mean that cost-shifting should become a common practice. The assumption remains that
the responding party ordinarily bears the costs of responding. The Discovery Subcommittee plans
to explore the question whether it may be desirable to develop more detailed provisions to guide the
determination whether a requesting party should pay the costs of responding.

(d) Rule 34: Specific Objections, Production, Withholding

Three proposals would amend Rule 34 (a fourth, dealing with requests served before the
Rule 26(f) conference, is described later).

The first change would require that an objection to a request to produce must be stated “with
specificity.” The second permits a responding party to state that it will produce copies of documents
or ESI instead of permitting inspection, and may state a reasonable time for the response. The third
requires that an objection state whether any responsive materials are being withheld on the basis of
that objection.

These Rule 34 proposals have been well supported by the testimony and comments, although
some qualms have been expressed. It has been noted, for example, that a party may state a
reasonable time to produce but later find that more time is needed. Such events are common in
discovery, and can be handled as they are now.

A particular concern is that a party who limits the scope of its search may not know what
documents or ESI it has not found, and cannot state whether any responsive materials are being
“withheld.” This concern has been addressed by expanding the brief comment in the published
Committee Note. A party who does not intend to search all sources that would be covered by a
request should object to the request by stating that it is overbroad and by specifying the bounds of
the search it plans to undertake. The objection, for example, could state that the search will be
limited to sources created after a specified date, or to identified custodians. This objection serves
also as a statement that anything outside the described limits is being “withheld.” That is all the
requesting party needs to know if it wishes to seek more searching discovery.

The proposals also amend Rule 37(a)(3)(B) to reflect the increased emphasis in proposed
Rule 34 on responding by way of producing.



Report to the Standing Committee
Advisory Committee on Civil Rules
May 2, 2014 Page 12

(e) Early Discovery Requests: Rule 26(d)(2)

The proposals would add Rule 26(d)(2) to allow a party to deliver a Rule 34 request before
the Rule 26(f) conference. The request is treated as served at the first Rule 26(f) conference for
measuring the time to respond. Rule 34(b)(2)(A) would be amended by adding a parallel provision
for the time to respond. The purpose is to facilitate discussion at the conference by providing
concrete discovery proposals.

The comments on this proposal are mixed. Some express the concerns that the Committee
considered at length before recommending publication. Doubts are expressed whether anyone will
seize this new opportunity, in part by wondering why a party would want to disclose its discovery
plans before the conference. And fears are expressed that requests formed before the conference
will be inappropriately broad, and will encourage the requesting party to adhere to them without
taking account of good-faith objections expressed at the conference.

Other comments, however, echoed the Committee’s thoughts. Lawyers who represent
plaintiffs have been more likely to say they would use this opportunity to provide advance notice
of what should be discussed at the Rule 26(f) conference. Lawyers who represent defendants are
more likely to say that they would welcome receiving advance requests than to say that they would
likely make them.

The Committee recommends that this proposal be approved for adoption.
(f) Numerical Limits: Rules 30, 31, 33, 36

The published proposals sought to encourage more active case management, and to advance
the efficient use of discovery, by amending the presumptive numerical limits on discovery. The
intent was to promote efficiency and prompt a discussion, early in the case, about the extent of
discovery truly needed to resolve the dispute. Rules 30 and 31 would have been amended to reduce
from 10 to 5 the presumptive limit on the number of depositions taken by the plaintiffs, the
defendants, or the third-party defendants. Rule 30(d) would have been amended by reducing the
presumptive limit for an oral deposition from one day of 7 hours to one day of 6 hours. Rule 33
would have been amended to reduce from 25 to 15 the presumptive number of interrogatories a party
may serve on any other party. And, for the first time, a presumptive limit of 25 would have been
introduced for requests to admit under Rule 36, excluding requests to admit the genuineness of
documents from the count.

These proposals garnered some support. They also encountered fierce resistance. The most
basic ground of resistance was that the present limits in Rules 30, 31, and 33 work well. Many
expressed the fear that presumptive limits would become hard limits in some courts and would
deprive parties of the evidence needed to prove their claims and defenses. The comments further
suggested that there is no shown need or reason to change them, nor is there any experience that
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would suggest that requests to admit are so frequently over-used as to require introduction of a first-
time presumptive limit.

The proposals addressing depositions were further resisted by urging that many types of
cases, including cases that seek relatively modest monetary recoveries, require more than 5
depositions. Fears were expressed that opposing parties could not be relied upon to recognize and
agree to the reasonable number needed; that any agreement among the parties might be reached only
by paying inappropriate trade-off prices in other areas; and that the rule would be seen to express
a presumptive judgment that 5 depositions ordinarily are the ceiling of reasonableness — that the
sorts of showings now required to justify an 11th or 12th deposition would come to be required to
justify a 6th or 7th deposition. All of these concerns were commonly bundled into the argument that
reduced limits would generate more contentiousness and increased motion practice. It also was
commonly observed that contingent-fee attorneys have every incentive to hold the numbers of
depositions down to what is necessary to the case.

Resistance to the reduction of the presumptive number of interrogatories, and to introducing
a presumptive limit on requests to admit, was similar. But it also reflected repeated observations
that written discovery by interrogatories or requests to admit is a low-cost, effective way to
exchange information and to identify the witnesses that should be deposed. Itshould be encouraged,
not further limited. And numerical limits could encourage parties to frame broader questions and
requests, perhaps inflicting greater burdens than a greater number of better-focused requests and
perhaps leading to less useful responses.

Narrower concerns addressed the proposal to reduce the presumptive time for an oral
deposition from one day of 7 hours to one day of 6 hours. The Committee originally contemplated
a 4-hour limit, based on successful experience in some state courts. A reduction of that magnitude
could have significant advantages in cost and efficiency. But prepublication comments expressed
such grave concerns that the Committee decided to recommend a more generous 6-hour limit. That
recommendation rested as much on concerns for the burdens imposed on the deponent as on hopes
for reduced cost and increased efficiency. Many comments, however, suggested the need for at least
the full 7 hours in cases that involve several parties, questioning based on lengthy documents that
the deponent must review, or obstructive behavior such as speaking objections or other tactics
designed to “run the clock.”

These concerns have persuaded the Committee that it is better not to press ahead with these
proposals. Some of the more extreme expressions of concern may be overblown, but the body of
comments suggests reasonable ground for caution. The intent of the proposals was never to limit
discovery unnecessarily, but many worry that the changes would have that effect on judges and
litigants. Other changes in the proposed amendments, such as the renewed emphasis on
proportionality and steps to prompt earlier and more informed case management should achieve
many of the objectives of the proposed presumptive limits. In addition, an increased emphasis on
early and active case management in judicial education programs and by other means will encourage
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all judges to take a more active case management role.
(2) Early Case Management

The proposals aimed at encouraging early and active case management drew far fewer
comments than the discovery proposals. The proposals to add to Rule 16 met general, although not
unanimous, approval. The Committee recommends the Rule 16 proposals for adoption without
change. The proposal to reduce the time for service under Rule 4(m) encountered substantial
opposition. The Committee considered these comments and recommends that the time to serve be
reduced from 120 to 90 days, rather than the earlier proposal to reduce the time to 60 days.

(@) Rule 16
Four sets of changes are proposed for Rule 16.

The words allowing a scheduling conference to be held “by telephone, mail, or other means”
is deleted. The rule text now requires “a scheduling conference.” The Committee Note explains that
such a conference can be held by any means of direct simultaneous communication among the court
and the parties. A telephone conference remains permitted; mail or an exchange of messages by
other means is not permitted, nor are any “other means” that do not involve direct simultaneous
communication. But Rule 16(b)(1)(A) continues to allow the court to base a scheduling order on
the parties’ report under Rule 26(f) without holding a conference.

The time for the scheduling conference is set at the earlier of 90 days after any defendant has
been served, down from 120 days in the present rule, or to 60 days after any defendant has appeared,
down from 90 days in the present rule. But the proposal also adds, for the first time, a provision
allowing the judge to set a later time on finding good cause for delay. The concerns about these
shortened times expressed in the testimony and comments echoed concerns the Committee
considered in recommending publication. The concerns rest on the fear that the new times may not
suffice to prepare adequately for the conference, particularly when the case is complex or when a
large institutional party needs time to work through the complexities of its internal organization.
The Department of Justice has expressed special concerns in this connection. The Committee,
however, recommends that the proposal be recommended for adoption as published. It remains
desirable to get the case started sooner, not later. Adding the new provision to delay the conference
for good cause addresses the concern that some cases may properly require more time if the first
scheduling conference is to be effective. The Committee Note has been expanded to emphasize this
flexibility.

The proposal also adds two subjects to the list of contents permitted in a scheduling order:
the preservation of ESI, and agreements reached under Evidence Rule 502. Parallel provisions are
added to the subjects for the parties’ Rule 26(f) discovery plan. There is no significant objection to
these provisions.



Report to the Standing Committee
Advisory Committee on Civil Rules
May 2, 2014 Page 15

Finally, the proposal also lists as a permitted topic a direction in the scheduling order that
before moving for an order relating to discovery, the movant must request a conference with the
court. The Committee originally thought it might be desirable to adopt the pre-motion conference
as arequirement, not simply a topic permitted for a scheduling order. A good number of courts have
adopted such requirements by local rule or scheduling order. Experience shows that this practice
is effective in resolving discovery disputes quickly and at low cost. But what works for some courts
may not work for all. Simply calling attention to this practice, as a means of encouraging it, carries
no noticeable costs.

(b) Rule 4(m): Time to Serve

Rule 4(m) now sets 120 days as the presumptive limit for serving process. The published
proposal sought to expedite actual initiation of the litigation by reducing this period to 60 days. The
comments and testimony have led the Committee to recommend that the period be set at 90 days.

Many comments offered reasons why 60 days is not enough time to serve process. Some
cases involve many defendants. Some defendants are difficult to identify through chains of
interlocking or changing corporate relationships. Some defendants seek to evade service. Pro se
plaintiffs may find it difficult to accomplish service. The Marshal's Service may find it difficult to
effect service when ordered to do so under Rule 4(c)(3) for an in forma pauperis plaintiff or for a
seaman. Some comments even suggested that the time between filing and actual service can be put
to good use in satisfying Rule 11 obligations that cannot effectively be met within the time to file
required by a limitations period, or to negotiate a settlement.

Other comments suggested that a 60-day period will effectively undercut the opportunity to
request a waiver of service. Very little time will be left to effect service after it becomes clear that
the defendant will not waive service. This point seemed particularly persuasive.

After considering all of the comments, the Committee has concluded that the time should be
set at 90 days. Language has been added to the Committee Note to recognize that even at 90 days,
the new limit “will increase the frequency of occasions to extend the time for good cause.”

Finally, several comments asked whether the Committee has thought about the relationship
between Rule 4(m) and Rule 15(c)(1)(C), which governs relation back of an amendment changing
or adding a party against whom a claim is made. Rule 15(c)(1)(C) requires high quality notice of
the action to the new party “within the period provided by Rule 4(m) for serving the summons and
complaint.” This relationship has in fact been considered throughout the development of this
proposal. The Committee Note is revised to note this relationship.

(3) Cooperation

The published proposal amends Rule 1 to direct that the rules “be construed, ant
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administered, and employed by the court and the parties to secure the just, speedy, and inexpensive
determination of every action and proceeding.” The Committee recommends approval of this
proposal for adoption without change to either rule text or Committee Note.

Cooperation among the parties was a theme heavily and frequently emphasized at the Duke
Conference. It has been vigorously urged, and principles of cooperation have been drafted by
concerned organizations. There is little opposition to the basic concept of cooperation.

Such doubts as have emerged go in different directions. One concern is that Rule 1 is
“iconic,” and should not be touched. Another is that the rules directly provide procedural
requirements, while the rules of professional responsibility add requirements both for effective
representation and responsible use of procedural rules. Attempting to complicate these provisions
by a vague concept of “cooperation” may invite confusion and ill-founded attempts to seek sanctions
for violating a duty to cooperate.

Doubts also were expressed on more practical grounds. Many comments suggested that the
proposed rule is attractive as an abstract proposition, but argued that it should be withdrawn because
it will prompt the strategic use of “Rule 1 motions” for dilatory purposes.

A more specific question, largely ignored in the comments, asks whether the parties should
be directed to construe and administer the rules, as well as to employ them, to the desired ends. The
rule could be written: “construed and administered by the court, and employed by the parties, to
secure * * *” But on balance it seems better to retain the hint that the parties should undertake to
construe the rules for their intended purposes, and — to the extent that the parties commonly
administer the rules, as in discovery — to administer them for the same purposes.

None of these concerns has seemed to warrant any change of the published proposal.
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DUKE RULES PACKAGE!
Rule 1. Scope and Purpose

* * * [These rules] should be construed, antt administered, and employed by the court and
the parties to secure the just, speedy, and inexpensive determination of every action and proceeding.

Committee Note

Rule 1 is amended to emphasize that just as the court should construe and administer these
rules to secure the just, speedy, and inexpensive determination of every action, so the parties share
the responsibility to employ the rules in the same way. Most lawyers and parties cooperate to
achieve these ends. But discussions of ways to improve the administration of civil justice regularly
include pleas to discourage over-use, misuse, and abuse of procedural tools that increase cost and
result in delay. Effective advocacy is consistent with — and indeed depends upon — cooperative
and proportional use of procedure.

Gap Report
No changes were made in the rule text or Committee Note as published.

Rule 4. Summons

* * *

(m) Time Limit for Service. If a defendant is not served within 26 90 days after the complaint
is filed, the court * * * must dismiss the action without prejudice against that defendant or
order that service be made within a specified time. But if the plaintiff shows good cause for
the failure, the court must extend the time for service for an appropriate period. This
subdivision (m) does not apply to service in a foreign country under Rule 4(f) or 4(j)(1) or
to service of a notice under Rule 71.1(d)(3)(A).

Committee Note
The presumptive time for serving a defendant is reduced from 120 days to 90 days. This
change, together with the shortened times for issuing a scheduling order set by amended
Rule 16(b)(2), will reduce delay at the beginning of litigation.

Shortening the presumptive time for service will increase the frequency of occasions to

! The rule texts use overlining and underlining to show changes from the present rule texts. The
Committee Notes use underlining to show additions to the Notes as published.
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extend the time for good cause. More time may be needed, for example, when a request to waive
service fails, a defendant is difficult to serve, or a marshal is to make service in an in forma pauperis
action.

The final sentence is amended to make it clear that the reference to Rule 4 in
Rule 71.1(d)(3)(A) does not include Rule 4(m). Dismissal under Rule 4(m) for failure to make
timely service would be inconsistent with the limits on dismissal established by Rule 71.1(i)(1)(C).

Shortening the time to serve under Rule 4(m) means that the time of the notice required by
Rule 15(c)(1)(C) for relation back is also shortened.

Gap Report

The time to serve was set at 60 days in the published proposal. It has been changed to 90
days. Text was added to the Committee Note to address occasions to extend the time, and to call
attention to the relationship between Rule 4(m) and Rule 15(c)(1)(C).

Rule 16. Pretrial Conferences; Scheduling; Management

(b) Scheduling.

(1) Scheduling Order. Except in categories of actions exempted by local rule, the district
judge — or a magistrate judge when authorized by local rule — must issue a
scheduling order:

(A) after receiving the parties’ report under Rule 26(f); or
(B) after consulting with the parties’ attorneys and any unrepresented parties at a
scheduling conference by-telephone,mat-or-othermeans.

(2) Time to Issue. The judge must issue the scheduling order as soon as practicable, but tf
any-event unless the judge finds good cause for delay, the judge must issue it within
the earlier of £20 90 days after any defendant has been served with the complaint or
96 60 days after any defendant has appeared.

(3) Contents of the Order. * * *

(B) Permitted Contents. The scheduling order may: * * *

(i) provide for disclosure, ot discovery, or preservation of electronically
stored information;

(iv) include any agreements the parties reach for asserting claims of privilege
or of protection as trial-preparation material after information is
produced, including agreements reached under Federal Rule of
Evidence 502;

(v) direct that before moving for an order relating to discovery, the movant
must request a conference with the court;

[present (v) and (vi) would be renumbered] * * *
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Committee Note

The provision for consulting ata scheduling conference by “telephone, mail, or other means”
is deleted. A scheduling conference is more effective if the court and parties engage in direct
simultaneous communication. The conference may be held in person, by telephone, or by more
sophisticated electronic means.

The time to issue the scheduling order is reduced to the earlier of 90 days (not 120 days) after
any defendant has been served, or 60 days (not 90 days) after any defendant has appeared. This
change, together with the shortened time for making service under Rule 4(m), will reduce delay at
the beginning of litigation. At the same time, a new provision recognizes that the court may find
good cause to extend the time to issue the scheduling order. In some cases it may be that the parties
cannot prepare adequately for a meaningful Rule 26(f) conference and then a scheduling conference
in the time allowed. Litigation involving complex issues, multiple parties, and large organizations,
public or private, may be more likely to need extra time to establish meaningful collaboration
between counsel and the people who can supply the information needed to participate in a useful
way. Because the time for the Rule 26(f) conference is geared to the time for the scheduling
conference or order, an order extending the time for the scheduling conference will also extend the
time for the Rule 26(f) conference. But in most cases it will be desirable to hold at least a first
scheduling conference in the time set by the rule.

Three items are added to the list of permitted contents in Rule 16(b)(3)(B).

The order may provide for preservation of electronically stored information, a topic also
added to the provisions of a discovery plan under Rule 26(f)(3)(C). Parallel amendments of
Rule 37(e) recognize that a duty to preserve discoverable information may arise before an action is
filed.

The order also may include agreements incorporated in a court order under Evidence
Rule 502 controlling the effects of disclosure of information covered by attorney-client privilege or
work-product protection, a topic also added to the provisions of a discovery plan under
Rule 26(f)(3)(D).

Finally, the order may direct that before filing a motion for an order relating to discovery the
movant must request a conference with the court. Many judges who hold such conferences find
them an efficient way to resolve most discovery disputes without the delay and burdens attending
a formal motion, but the decision whether to require such conferences is left to the discretion of the
judge in each case.

Gap Report

No changes were made in the published rule text. Language was added to the Committee
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Note to address examples of circumstances that may establish good cause to delay issuing the
scheduling order.

Rule 26. Duty to Disclose; General Provisions; Governing Discovery

* X *

(b) Discovery Scope and Limits.

(1) Scope in General. Unless otherwise limited by court order, the scope of discovery is as
follows: Parties may obtain discovery regarding any nonprivileged matter that is
relevant to any party’s claim or defense and proportional to the needs of the case,
considering the importance of the issues at stake in the action, the amount in
controversy, the parties’ relative access to relevant information, the parties’
resources, the importance of the discovery in resolving the issues, and whether the
burden or expense of the proposed discovery outweighs its likely benefit.

Information Wlthln thls scope of dlscoverv need not be adm|SS|bIe in eV|dence to be
dlscoverable —ine §

(2) Limitations on Frequency and Extent.

* * *

(C) When Required. On motion or on its own, the court must limit the frequency or
extent of discovery otherwise allowed by these rules or by local rule if it
determines that: * * *

(iii) the burdenotr-expense-ef-the proposed discovery is outside the scope
Dermltted bv Rule 26(b)(1) euhvaghs—ﬁs—ﬂkely—beﬁefﬁ—eeﬁﬁew

(c) Protective Orders.
(1) In General. * * * The court may, for good cause, issue an order to protect a party or
person from annoyance, embarrassment, oppression, or undue burden or expense,
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including one or more of the following: * * *
(B) specifying terms, including time and place or the allocation of expenses, for the
disclosure or discovery; * * *

(d) Timing and Sequence of Discovery. * * *
(2) Early Rule 34 Requests.
(A) Time to Deliver. More than 21 days after the summons and complaint are served
on a party, a request under Rule 34 may be delivered:
(i) to that party by any other party, and
(ii) by that party to any plaintiff or to any other party that has been served.
(B) When Considered Served. The request is considered &s to have been served at
the first Rule 26(f) conference.
(23) Sequence. Unless-oenmotiomn; the parties stipulate or the court orders otherwise for the
parties’ and witnesses’ convenience and in the interests of justice:
(A) methods of discovery may be used in any sequence; and
(B) discovery by one party does not require any other party to delay its discovery.

* * *

(F) Conference of the Parties; Planning for Discovery. * * *
(3) Discovery Plan. A discovery plan must state the parties’ views and proposals on: * * *

(C) any issues about disclosure, ef discovery, or preservation of electronically
stored information, including the form or forms in which it should be
produced;

(D) any issues about claims of privilege or of protection as trial-preparation
materials, including — if the parties agree on a procedure to assert these
claims after production — whether to ask the court to include their agreement
in an order under Federal Rule of Evidence 502;

Committee Note

Rule 26(b)(1) is changed in several ways.

Information is discoverable under revised Rule 26(b)(1) if itis relevant to any party’s claim
or _defense and is proportional to the needs of the case. The considerations that bear on
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proportionality are moved from present Rule 26(b)(2)(C)(iii), slightly rearranged and with one
addition.

Most of what now appears in Rule 26(b)(2)(C)(iii) was first adopted in 1983. The 1983
provision was explicitly adopted as part of the scope of discovery defined by Rule 26(b)(1).
Rule 26(b)(1) directed the court to limit the frequency or extent of use of discovery if it determined
that “the discovery is unduly burdensome or expensive, taking into account the needs of the case,
the amount in controversy, limitations on the parties’ resources, and the importance of the issues at
stake in the litigation.” At the same time, Rule 26(g) was added. Rule 26(g) provided that signing
adiscovery request, response, or objection certified that the request, response, or objection was “not
unreasonable or unduly burdensome or expensive, given the needs of the case, the discovery already
had in the case, the amount in controversy, and the importance of the issues at stake in the
litigation.” The parties thus shared the responsibility to honor these limits on the scope of discovery.

The 1983 Committee Note stated that the new provisions were added “to deal with the
problem of over-discovery. The objective is to quard against redundant or disproportionate
discovery by giving the court authority to reduce the amount of discovery that may be directed to
matters that are otherwise proper subjects of inquiry. The new sentence is intended to encourage
judges to be more aggressive in identifying and discouraging discovery overuse. The grounds

mentioned in the amended rule for limiting discovery reflect the existing practice of many courts in
issuing protective orders under Rule 26(c). * * * On the whole, however, district judges have been
reluctant to limit the use of the discovery devices.”

The clear focus of the 1983 provisions may have been softened, although inadvertently, by
the amendments made in 1993. The 1993 Committee Note explained: “[F]Jormer paragraph (b)(1)
[was] subdivided into two paragraphs for ease of reference and to avoid renumbering of paragraphs
(3)and (4).” Subdividing the paragraphs, however, was done in a way that could be read to separate
the proportionality provisions as “limitations,” no longer an integral part of the (b)(1) scope
provisions. That appearance was immediately offset by the next statement in the Note: “Textual
changes are then made in new paragraph (2) to enable the court to keep tighter rein on the extent of

discovery.”

The 1993 amendments added two factors to the considerations that bear on limiting
discovery: whether “the burden or expense of the proposed discovery outweighs its likely benefit,”
and “the importance of the proposed discovery in resolving the issues.” Addressing these and other
limitations added by the 1993 discovery amendments, the Committee Note stated that “[t]he
revisions in Rule 26(b)(2) are intended to provide the court with broader discretion to impose
additional restrictions on the scope and extent of discovery * * *.”

The relationship between Rule 26(b)(1) and (2) was further addressed by an amendment
made in 2000 that added a new sentence at the end of (b)(1): “All discovery is subject to the
limitations imposed by Rule 26(b)(2)(i), (ii), and (iii)[now Rule 26(b)(2)(C)].” The Committee Note
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recognized that “[t]hese limitations apply to discovery that is otherwise within the scope of
subdivision (b)(1).” It explained that the Committee had been told repeatedly that courts were not
using these limitations as originally intended. “This otherwise redundant cross-reference has been
added to emphasize the need for active judicial use of subdivision (b)(2) to control excessive

discovery.”

The present amendment restores the proportionality factors to their original place in defining
the scope of discovery. This change reinforces the Rule 26(qg) obligation of the parties to consider
these factors in making discovery requests, responses, or objections.

Restoring the proportionality calculation to Rule 26(b)(1) does not change the existing
responsibilities of the court and the parties to consider proportionality, and the change does not place
on the party seeking discovery the burden of addressing all proportionality considerations.

Nor is the change intended to permit the opposing party to refuse discovery simply by
making a boilerplate objection that it is not proportional. The parties and the court have a collective
responsibility to consider the proportionality of all discovery and consider it in resolving discovery

disputes.

The parties may begin discovery without a full appreciation of the factors that bear on
proportionality. A party requesting discovery, for example, may have little information about the
burden or expense of responding. A party requested to provide discovery may have little
information about the importance of the discovery in resolving the issues as understood by the
requesting party. Many of these uncertainties should be addressed and reduced in the parties’ Rule
26(f) conference and in scheduling and pretrial conferences with the court. But if the parties
continue to disagree, the discovery dispute could be brought before the court and the parties’
responsibilities would remain as they have been since 1983. A party claiming undue burden or
expense ordinarily has far better information — perhaps the only information — with respect to that
part of the determination. A party claiming that a request is important to resolve the issues should
be able to explain the ways in which the underlying information bears on the issues as that party
understands them. The court’s responsibility, using all the information provided by the parties, is
to consider these and all the other factors in reaching a case-specific determination of the appropriate
scope of discovery.

The direction to consider the parties’ relative access to relevant information adds new text
to provide explicit focus on considerations already implicit in present Rule 26(b)(2)(C)(iii). Some
cases involve what often is called “information asymmetry.” One party — often an individual
plaintiff — may have very little discoverable information. The other party may have vast amounts
of information, including information that can be readily retrieved and information that is more
difficult to retrieve. In practice these circumstances often mean that the burden of responding to
discovery lies heavier on the party who has more information, and properly so.
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Restoring proportionality as an express component of the scope of discovery warrants
repetition of parts of the 1983 and 1993 Committee Notes that must not be lost from sight. The 1983
Committee Note explained that “[t]he rule contemplates greater judicial involvement in the
discovery process and thus acknowledges the reality that it cannot always operate on a self-
regulating basis.” The 1993 Committee Note further observed that “[t]he information explosion of
recent decades has greatly increased both the potential cost of wide-ranging discovery and the
potential for discovery to be used as an instrument for delay or oppression.” What seemed an
explosion in 1993 has been exacerbated by the advent of e-discovery. The presentamendment again
reflects the need for continuing and close judicial involvement in the cases that do not yield readily
to the ideal of effective party management. It is expected that discovery will be effectively managed
by the parties in many cases. But there will be important occasions for judicial management, both
when the parties are legitimately unable to resolve important differences and when the parties fall
short of effective, cooperative management on their own.

It also is important to repeat the caution that the monetary stakes are only one factor, to be
balanced against other factors. The 1983 Committee Note recognized “the significance of the
substantive issues, as measured in philosophic, social, or institutional terms. Thus the rule
recognizes that many cases in public policy spheres, such as employment practices, free speech, and
other matters, may have importance far beyond the monetary amount involved.” Many other
substantive areas also may involve litigation that seeks relatively small amounts of money, or no
money at all, but that seeks to vindicate vitally important personal or public values.

So too, consideration of the parties’ resources does not foreclose discovery requests
addressed to an impecunious party, nor justify unlimited discovery requests addressed to a wealthy
party. The 1983 Committee Note cautioned that “[t]he court must apply the standards in an even-
handed manner that will prevent use of discovery to wage a war of attrition or as a device to coerce
a party, whether financially weak or affluent.”

A portion of present Rule 26(b)(1) is omitted from the proposed revision. After allowing
discovery of any matter relevant to any party’s claim or defense, the present rule adds: “including
the existence, description, nature, custody, condition, and location of any documents or other
tangible things and the identity and location of persons who know of any discoverable matter.”
Discovery of such matters is so deeply entrenched in practice that it is no longer necessary to clutter
the long text of Rule 26 with these examples. The discovery identified in these examples should still
be permitted under the revised rule when relevant and proportional to the needs of the case. Framing
intelligent requests for electronically stored information, for example, may require detailed
information about another party’s information systems and other information resources.

The amendment deletes the former provision authorizing the court, for good cause, to order
discovery of any matter relevant to the subject matter involved in the action. The Committee has
been informed that this language is rarely invoked. Proportional discovery relevant to any party’s
claim or defense suffices, given a proper understanding of what is relevant to a claim or defense.
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The distinction between matter relevant to a claim or defense and matter relevant to the subject
matter was introduced in 2000. Until then, the scope of discovery reached matter “relevant to the
subject matter involved in the pending action.” Rule 26(b)(1) was amended in 2000 to limit the
initial scope of discovery to matter “relevant to the claim or defense of any party.” Discovery could
extend to “any matter relevant to the subject matter involved in the action” only by court order based
on good cause. The Committee Note observed that the amendment was “designed to involve the
court more actively in requlating the breadth of sweeping or contentious discovery.” But even with
court supervision, discovery should be limited to matter relevant to the parties’ claims or defenses,
recognizing that the parties may amend their claims and defenses in the course of the litigation. The
uncertainty generated by the broad reference to subject matter is reflected in the 2000 Note’s later
recognition that “[t]he dividing line between information relevant to the claims and defenses and that
relevant only to the subject matter of the action cannot be defined with precision.” Because the
present amendment limits discovery to matter relevant to any party’s claim or defense, it is
important to focus more carefully on that concept. The 2000 Note offered three examples of
information that, suitably focused, would be relevant to the parties’ claims or defenses. The
examples were “other incidents of the same type, or involving the same product”; “information
about organizational arrangements or filing systems”; and “information that could be used to
impeach a likely witness.” Such discovery is not foreclosed by the amendments. Discovery that is
relevant to the parties’ claims or defenses may also support amendment of the pleadings to add a
new claim or defense that affects the scope of discovery.

The former provision for discovery of relevant but inadmissible information that appears
“reasonably calculated to Iead to the dlscovery of admlssmle ewdence” is also deleted. Hearsay

used bv some, mcorrectlv to deflne the scope of discovery. As the Committee Note to the 2000

amendments observed, use of the “reasonably calculated” phrase to define the scope of discovery
“might swallow any other limitation on the scope of discovery.” The 2000 amendments sought to
prevent such misuse by adding the word “Relevant” at the beginning of the sentence, making clear

that “‘relevant’” means within the scope of discovery as defined in this subdivision * * *.” The
"reasonably calculated" phrase has continued to create problems, however, and is removed by these
amendments. It is replaced by the direct statement that “Information within this scope of discovery
need not be admissible in evidence to be discoverable.” Discovery of nonprivileged information not
admissible in evidence remains available so long as it is otherwise within the scope of discovery.

Rule 26(b)(2)(C)(iii) is amended to reflect the transfer of the considerations that bear on
proportionality to Rule 26(b)(1). The court still must limit the frequency or extent of proposed
discovery, on motion or on its own, if it is outside the scope permitted by Rule 26(b)(1).
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Rule 26(c)(1)(B) is amended to include an express recognition of protective orders that
allocate expenses for disclosure or discovery. Authority to enter such orders is included in the
present rule, and courts already exercise this authority. Explicit recognition will forestall the
temptation some parties may feel to contest this authority. Recognizing the authority does notimply
that cost-shifting should become a common practice. Courts and parties should continue to assume
that a responding party ordinarily bears the costs of responding.

Rule 26(d){EB)-(2) is added ts-amended to allow a party to deliver Rule 34 requests to
another party more than 21 days after that party has been served even though the parties have not
yet had a required Rule 26(f) conference. Delivery may be made by any party to the party that has
been served, and by that party to any plaintiff and any other party that has been served. Delivery
does not count as service; the requests are considered to be served at the first Rule 26(f) conference.
Under Rule 34(b)(2)(A) the time to respond runs from service. This relaxation of the discovery
moratorium is designed to facilitate focused discussion during the Rule 26(f) conference.
Discussion at the conference may produce changes in the requests. The opportunity for advance
scrutiny of requests delivered before the Rule 26(f) conference should not affect a decision whether
to allow additional time to respond.

Rule 26(d)(3) is renumbered and amended to recognize that the parties may stipulate to case-
specific sequences of discovery.

Rule 26(f)(3) is amended in parallel with Rule 16(b)(3) to add two items to the discovery
plan — issues about preserving electronically stored information and court orders under Evidence
Rule 502.

Gap Report

The published text of Rule 26(b)(1) is revised to place “the importance of the issues at stake”
firstin the list of factors to be considered in measuring proportionality, and to add a new factor, “the
parties’ relative access to relevant information.” The proposal to amend Rule 26(b)(2)(A) to adjust
for the proposal to add a presumptive numerical limit on Rule 36 requests to admit is omitted to
reflect withdrawal of the Rule 36 proposal. The result restores the authority to limit the number of
Rule 36 requests by local rule. The proposal to amend Rule 26(b)(2)(C) to adjust for elimination
of the local-rule authority is withdrawn to reflect restoration of that authority. Style changes were
made in Rule 26(d)(1), deleting the only proposed change, and in 26(d)(2). The Committee Note
was expanded to emphasize the importance of observing proportionality by recounting the history
of repeated efforts to encourage it. Other new material in the Note responds to concerns expressed
in testimony and comments, particularly the concern that restoring proportionality to the scope of
discovery might somehow change the “burdens” imposed on a party requesting discovery when
faced with a proportionality objection.
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Rule 30. Depositions by Oral Examination

(a) When a Deposition May Be Taken. * * *
(2) With Leave. A party must obtain leave of court, and the court must grant leave to the
extent consistent with Rule 26(b)(1) and (2): * * *

(d) Duration; Sanction; Motion to Terminate or Limit.
(1) Duration. Unless otherwise stipulated or ordered by the court, a deposition is limited to
one day of 7 hours. The court must allow additional time consistent with
Rule 26(b)(1) and (2) if needed to fairly examine the deponent or if the deponent,
another person, or any other circumstance impedes or delays the examination.
Committee Note

Rule 30 is amended in parallel with Rules 31 and 33 to reflect the recognition of
proportionality in Rule 26(b)(1).

Gap Report

The proposals to reduce the presumptive number of depositions from 10 to 5, and to shorten
the presumptive length of an oral deposition from one day of 7 hours to one day of 6 hours, were
withdrawn. The Committee Note was changed accordingly.
Rule 31. Depositions by Written Questions
(a) When a Deposition May Be Taken. * * *

(2) With Leave. A party must obtain leave of court, and the court must grant leave to the

extent consistent with Rule 26(b)(1) and (2): * * *

Committee Note

Rule 31 is amended in parallel with Rules 30 and 33 to reflect the recognition of
proportionality in Rule 26(b)(1).

Gap Report

The proposal to reduce the presumptive number of depositions from 10 to 5 was withdrawn.
The Committee Note was changed accordingly.
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Rule 33. Interrogatories to Parties

(@) In General.
(1) Number. * * * Leave to serve additional interrogatories may be granted to the extent
consistent with Rule 26(b)(1) and (2).

Committee Note

Rule 33 is amended in parallel with Rules 30 and 31 to reflect the recognition of
proportionality in Rule 26(b)(1).

Gap Report

The proposal to reduce the presumptive number of interrogatories from 25 to 15 was
withdrawn. The Committee Note was changed accordingly.

Rule 34. Producing Documents, Electronically Stored Information, and Tangible Things,
or Entering onto Land, for Inspection and Other Purposes * * *

(b) Procedure. * * *
(2) Responses and Objections. * * *

(A) Time to Respond. The party to whom the request is directed must respond in
writing within 30 days after being served or — if the request was delivered
under Rule 26(d)(2) — within 30 days after the parties’ first Rule 26(f)
conference. A shorter or longer time may be stipulated to under Rule 29 or
be ordered by the court.

(B) Responding to Each Item. For each item or category, the response must either
state that inspection and related activities will be permitted as requested or
state with specificity the grounds for objecting to the request withrspectfieity,
including the reasons. The responding party may state that it will produce
copies of documents or of electronically stored information instead of
permitting inspection. The production must then be completed no later than
the time for inspection stated in the request or atater-another reasonable time
stated in the response.

(C) Objections. An objection must state whether any responsive materials are being
withheld on the basis of that objection. An objection to part of a request
must specify the part and permit inspection of the rest. * * *

Committee Note

Several amendments are made in Rule 34, aimed at reducing the potential to impose
unreasonable burdens by objections to requests to produce.
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Rule 34(b)(2)(A) is amended to fit with new Rule 26(d)(2). The time to respond to a Rule 34
request delivered before the parties’ Rule 26(f) conference is 30 days after the first Rule 26(f)
conference.

Rule 34(b)(2)(B) is amended to require that objections to Rule 34 requests be stated with
specificity. This provision adopts the language of Rule 33(b)(4), eliminating any doubt that less
specific objections might be suitable under Rule 34. The specificity of the objection ties to the new
provision in Rule 34(b)(2)(C) directing that an objection must state whether any responsive
materials are being withheld on the basis of that objection. An objection may state that a request
is overbroad, but if the objection recognizes that some part of the request is appropriate the objection
should state the scope that is not overbroad. Examples would be a statement that the responding
party will limit the search to documents or electronically stored information created within a given
period of time prior to the events in suit, or to specified sources. When there is such an objection,
the statement of what has been withheld can properly identify as matters “withheld” anything
beyond the scope of the search specified in the objection.

Rule 34(b)(2)(B) is further amended to reflect the common practice of producing copies of
documents or electronically stored information rather than simply permitting inspection. The
response to the request must state that copies will be produced. The production must be completed
either by the time for inspection stated in the request or by atater-another reasonable time
specifically identified in the response. When it is necessary to make the production in stages the
response should specify the beginning and end dates of the production.

Rule 34(b)(2)(C) is amended to provide that an objection to a Rule 34 request must state
whether anything is being withheld on the basis of the objection. This amendment should end the
confusion that frequently arises when a producing party states several objections and still produces
information, leaving the requesting party uncertain whether any relevant and responsive information
has been withheld on the basis of the objections. The producing party does not need to provide a
detailed description or log of all documents withheld, but does need to alert other parties to the fact
that documents have been withheld and thereby facilitate an informed discussion of the objection.
An objection that states the limits that have controlled the search for responsive and relevant
materials qualifies as a statement that the materials have been “withheld.”

Gap Report

Style changes were made in the published text of Rule 34(b)(2)(B). The Committee Note
was expanded to emphasize the interplay between a specific objection that defines the scope of the
search made for responsive information and the requirement to state whether any responsive
materials are being withheld.
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Rule 36. Requests for Admission
Gap Report

The published proposal to add a presumptive limit of 25 requests to admit, not counting
requests to admit the genuineness of described documents, was withdrawn.

Rule 37. Failure to Make Disclosures or to Cooperate in Discovery; Sanctions

(a) Motion for an Order Compelling Disclosure or Discovery. * * *
(3) Specific Motions. * * *
(B) To Compel a Discovery Response. A party seeking discovery may move for an
order compelling an answer, designation, production, or inspection. This
motion may be made if: * * *
(iv) a party fails to produce documents or fails to respond that inspection
will be permitted — or fails to permit inspection — as requested
under Rule 34.

Committee Note

Rule 37(a)(3)(B)(iv) is amended to reflect the common practice of producing copies of
documents or electronically stored information rather than simply permitting inspection. This change
brings item (iv) into line with paragraph (B), which provides a motion for an order compelling
“production, or inspection.”
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RULES TEXT
Rule 1. Scope and Purpose

* * * [These rules] should be construed, administered, and employed by the court and the
parties to secure the just, speedy, and inexpensive determination of every action and proceeding.

Rule 4. Summons

* k% %

(m) Time Limit for Service. If adefendant is not served within 90 days after the complaint s filed,
the court * * * must dismiss the action without prejudice against that defendant or order that
service be made within a specified time. But if the plaintiff shows good cause for the failure,
the court must extend the time for service for an appropriate period. This subdivision (m)
does not apply to service in a foreign country under Rule 4(f) or 4(j)(1) or to service of a
notice under Rule 71.1(d)(3)(A).

Rule 16. Pretrial Conferences; Scheduling; Management

* k% %

(b) Scheduling.

(1) Scheduling Order. Except in categories of actions exempted by local rule, the district
judge — or a magistrate judge when authorized by local rule — must issue a
scheduling order:

(A) after receiving the parties’ report under Rule 26(f); or
(B) after consulting with the parties’ attorneys and any unrepresented parties at a
scheduling conference.

(2) Time to Issue. The judge must issue the scheduling order as soon as practicable, but
unless the judge finds good cause for delay, the judge must issue it within the earlier
of 90 days after any defendant has been served with the complaint or 60 days after
any defendant has appeared.

(3) Contents of the Order. * * *

(B) Permitted Contents. The scheduling order may: * * *

(iii) provide for disclosure, discovery, or preservation of electronically stored
information;

(iv) include any agreements the parties reach for asserting claims of privilege
or of protection as trial-preparation material after information is
produced, including agreements reached under Federal Rule of
Evidence 502;

(v) direct that before moving for an order relating to discovery, the movant
must request a conference with the court;
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[present (v) and (vi) would be renumbered] * * *

Rule 26. Duty to Disclose; General Provisions; Governing Discovery

* * *

(b) Discovery Scope and Limits.

(1) Scope in General. Unless otherwise limited by court order, the scope of discovery is as
follows: Parties may obtain discovery regarding any nonprivileged matter that is
relevant to any party’s claim or defense and proportional to the needs of the case,
considering the importance of the issues at stake in the action, the amount in
controversy, the parties’ relative access to relevant information, the parties’
resources, the importance of the discovery in resolving the issues, and whether the
burden or expense of the proposed discovery outweighs its likely benefit.
Information within this scope of discovery need not be admissible in evidence to be
discoverable.

(2) Limitations on Frequency and Extent.

* * *

(C) When Required. On motion or on its own, the court must limit the frequency or
extent of discovery otherwise allowed by these rules or by local rule if it
determines that: * * *

(iii) the proposed discovery is outside the scope permitted by Rule 26(b)(1).

* k% %

(c) Protective Orders.
(1) In General. * * * The court may, for good cause, issue an order to protect a party or
person from annoyance, embarrassment, oppression, or undue burden or expense,
including one or more of the following: * * *
(B) specifying terms, including time and place or the allocation of expenses, for the
disclosure or discovery; * * *

(d) Timing and Sequence of Discovery. * * *
(2) Early Rule 34 Requests.

(A) Time to Deliver. More than 21 days after the summons and complaint are served
on a party, a request under Rule 34 may be delivered:
(i) to that party by any other party, and
(ii) by that party to any plaintiff or to any other party that has been served.

(B) When Considered Served. The request is considered to have been served at the
first Rule 26(f) conference.
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(3) Sequence. Unless the parties stipulate or the court orders otherwise for the parties’” and
witnesses’ convenience and in the interests of justice:
(A) methods of discovery may be used in any sequence; and
(B) discovery by one party does not require any other party to delay its discovery.

* * *

() Conference of the Parties; Planning for Discovery. * * *
(3) Discovery Plan. A discovery plan must state the parties’ views and proposals on: * * *
(C) any issues about disclosure, discovery, or preservation of electronically stored
information, including the form or forms in which it should be produced:;
(D) any issues about claims of privilege or of protection as trial-preparation
materials, including — if the parties agree on a procedure to assert these
claims after production — whether to ask the court to include their agreement
in an order under Federal Rule of Evidence 502;

Rule 30. Depositions by Oral Examination

(a) When a Deposition May Be Taken. * * *
(2) With Leave. A party must obtain leave of court, and the court must grant leave to the
extent consistent with Rule 26(b)(1) and (2): * * *

(d) Duration; Sanction; Motion to Terminate or Limit.
(1) Duration. Unless otherwise stipulated or ordered by the court, a deposition is limited to
one day of 7 hours. The court must allow additional time consistent with
Rule 26(b)(1) and (2) if needed to fairly examine the deponent or if the deponent,
another person, or any other circumstance impedes or delays the examination.

Rule 31. Depositions by Written Questions
(a) When a Deposition May Be Taken. * * *
(2) With Leave. A party must obtain leave of court, and the court must grant leave to the
extent consistent with Rule 26(b)(1) and (2): * * *
Rule 33. Interrogatories to Parties
(@) In General.

(1) Number. * * * Leave to serve additional interrogatories may be granted to the extent
consistent with Rule 26(b)(1) and (2).
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Rule 34. Producing Documents, Electronically Stored Information, and Tangible Things, or
Entering onto Land, for Inspection and Other Purposes * * *

(b) Procedure. * * *
(2) Responses and Objections. * * *

(A) Time to Respond. The party to whom the request is directed must respond in
writing within 30 days after being served or — if the request was delivered
under Rule 26(d)(2) — within 30 days after the parties’ first Rule 26(f)
conference. A shorter or longer time may be stipulated to under Rule 29 or
be ordered by the court.

(B) Responding to Each Item. For each item or category, the response must either
state that inspection and related activities will be permitted as requested or
state with specificity the grounds for objecting to the request, including the
reasons. The responding party may state that it will produce copies of
documents or of electronically stored information instead of permitting
inspection. The production must then be completed no later than the time for
inspection stated in the request or another reasonable time stated in the
response.

(C) Objections. An objection must state whether any responsive materials are being
withheld on the basis of that objection. An objection to part of a request must
specify the part and permit inspection of the rest. . * * *

Rule 37. Failure to Make Disclosures or to Cooperate in Discovery; Sanctions

(a) Motion for an Order Compelling Disclosure or Discovery. * * *
(3) Specific Motions. * * *
(B) To Compel a Discovery Response. A party seeking discovery may move for an
order compelling an answer, designation, production, or inspection. This
motion may be made if: * * *
(iv) a party fails to produce documents or fails to respond that inspection
will be permitted — or fails to permit inspection — as requested
under Rule 34.



SUMMARY OF TESTIMONY & COMMENTS, AUGUST 2013 PUBLICATION

Three sets of summaries capture the core of the public testimony and written comments
on the package of proposals published for comment in August, 2013. One set is devoted
exclusively to Rule 37(e). Two sets cover the remaining proposals. One summary, much more
compact, describes the pre-publication comments. It is set out separately. The second
summarizes in some detail the testimony at the three hearings and the post-publication comments
through number 486. Comments after number 486 are treated differently. Some are described in
some detail, whether because they provide new thoughts, or because they reflect the considered
views of organizations that attempt to explore and resolve competing interests, or because they
come from official sources, or because they are elegant expressions of points made in many
other comments. Comments between number 487 and 600 that are not covered by more
extensive notes are counted at the end as if votes on the points they address. This format was
adopted to illustrate the waste that would be involved in counting every comment in this way.
Comments after number 600 that add nothing of new substance to the discussion are not listed
separately.

It should be emphasized that the decision to forgo summaries of many of the higher-
numbered comments does not reflect on the qualities of those comments. Many thoughtful,
sophisticated, elegantly nuanced observations are made in them. But a summary of a thousand
pages would not serve the purpose of providing a reminder of the points that must be considered
in reviewing the published proposals. The summaries are designed to capture all elements of the
comments, including those that support the proposals, those that oppose them, and those that
seek to improve them. Constant repetition of the same points could get in the way of refreshing
memories of all the testimony heard and all the comments read.

The comments include many suggestions for adding to the Committee Notes. Many of
the suggestions are attractive. Failure to add many of them to the Notes does not reflect on their
merit. It seems better to have the merits of these ideas tested in actual cases that will provide
specific context and more thorough development.

— Edward H. Cooper
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GENERAL COMMENTS

[This category was added late in the venture to reflect some very brief comments in the early set,
up to number 486. A few of the later comments offered general observations on the nature of the
rulemaking process that merit a quick note.]

415, Bill Luckett: Favors all the proposals, apart from some suggestions to modify proposed
Rule 37(e).

418, Harlan 1. Prater, IV: Generally supports all the proposals, with specific support of Rule
26(b)(1) and some suggestions to change Rule 37(e).

422, Thomas Schwab: "I strongly support the proposed changes."

425, David Hudgins: Supports the proposed amendments "as a means to help control runaway
costs of litigation which increasing[ly] threaten our justice system and the Constitutional right to
trial by jury in civil cases."

427, John F. Schultz for Hewlett-Packard Co.: Supports the proposals generally, recommending
a few changes, and "also supports the active and early judicial involvement contemplated * * *."

443, Grant Rahmeyer: The proposed rules "are completely one-sided, as in, they only favor
major corporations.” "The real purpose is to try and prevent cases from going before a jury."”

444, James Cocke: Offers strong support for many of the proposed changes — as a medium
sized company, a true attempt to comply with all discovery demands would shut down our
operation.

729, Stephen B. Burbank: (1) "[T]he comments and testimony already submitted suggest that
some interested observers regard repetition as an important means of influencing the rulemaking
process.” But if "the Enabling Act process is to be distinguishable from the legislative process, it
must be in substantial part because reason and reliable data are more important than interest
group talking points, self-serving assertions or cosmic anecdotes, however often or vigorously
espoused.” (2) "[1]f these proposals become effective, rulemaking would be destined for
controversies, professional and political, akin to those which led to the 1988 amendments to the
Enabling Act and attended the 1993 amendments — controversies that this Committee’s
predecessors worked hard to put behind them." Indeed, "forcing these changes through to
effectiveness” would seriously undermine the integrity of the Enabling Act process. "That would
be unfortunate.”

735, Nicholas Wooten: "I am also dismayed that every ‘tort-reform’ group in the country has a
link to the comment page here and is running an organized campaign to their members asking
them to comment in support of these unnecessary amendments.”

784, Michael Millen: "[Q]uestions such as proportionality call into question a very difficult
political balance (e.g., economic realities of the defense versus the trial preparation realities of
the plaintiffs) which | believe is best made by the people’s representatives rather than a technical
committee." The Committee should report that some of the proposals "are so politically charged
that Congress should make the first move."
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1221, Kris Aleksov: "The seventy emails | have received from my colleagues tell me that this is
the most important issue that has graced my email this year."

1379, James R. Maxeiner: Comprehensive reform is needed. "The Duke Rules Package does not
go there." So for Rule 4, courts should serve complaints, and should in every case review them
before making service. Proportionality in discovery should not be left to the parties; judges
should control discovery, which should take place in court and require the judge to evaluate the
testimony and veracity of the witnesses. Comprehensive reform would include a general loser-
pays rule. Cooperation should be made mandatory — including cooperation in disclosing all the
facts available to a party.

1870, David Stevens: Delayed rulings on motions to dismiss are a real problem; parties "blow
through™ discovery deadlines because no one wants to waste money on useless discovery until
the motion to dismiss is decided.

1906, Herbert C. Wamsley for Intellectual Property Owners Assn.: Agrees that federal civil
procedure should be adopted through the Enabling Act process. On December 10, 2013, the IPO
adopted this resolution:
RESOLVED, IPO opposes Congress dictating the outcome of deliberations of the
Judicial Conference of the United States, or bypassing the Judicial Conference
and its rulemaking entirely, relative to the rules of civil procedure such as (a) the
scope and sequencing of discovery in patent cases including claim construction,
(b) the setting of pleading standards for patent infringement, and (c) the initial
disclosure and joinder of interested parties.
Pointing to local rules in some districts for patent cases, a second resolution urges that the
Judicial Conference "develop and adopt rules to address issues of case management and
discovery in patent cases in a timely manner."

January Hearing, Jon L. Kyl: p. 45 It is important to move this rulemaking process to a
conclusion. "[F]rustrated parties and interests * * * have other options, such as * * *
congressional action * * *."

February Hearing, John W. Griffin: p 57 As a member of defense groups, | have been implored
to get my testimony in. As a member of plaintiff groups, | have been told I need to make my
views known. "[T]his is not an election for people to get their votes in. This is serious business."
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RULE 1

267, Lawyers for Civil Justice, by Alex Dahl: "While we believe cooperation is a valid
aspirational goal, we do not believe the rules should be used as a tool to enforce it." Creating rule
text will seem to create "a duty, the breach of which could lead to sanctions and more." The
result will be the same as the experience under the prior version of Rule 11. In any event, the
Committee Note should be revised to delete any reference to cooperation. The Committee
decided not to add a duty to cooperate to rule text. The same considerations apply to the Note,
which could be read to enshrine a duty to cooperate into the rule itself. The Sedona Conference
sources on cooperation show how vague the concept is. Is a lawyer obliged to cooperate by
disclosing information helpful to the adversary and damaging to the lawyer’s client? Even
despite the duties of loyalty and diligence? "Cooperation™ has no settled meaning or usage: it is
not fit for rules use.

298, Philip J. Favro: The first part is a copy of Favro & Pullan, "New Utah Rule 26: A Blueprint
for Proportionality.” Although indirect, p. 942, n. 63, seems to support adding parties to Rule 1
by invoking the Committee Note to the 1993 amendment. The Note recognizes "the affirmative
duty of the court to exercise the authority conferred by these rules to ensure that civil litigation is
resolved not only fairly, but also without undue cost or delay. As officers of the court, attorneys
share this responsibility with the judge to whom the case is assigned."

303, Gregory K. Arenson, Report of the New York State Bar Association Commercial and
Federal Litigation Section: "[I]f Rule 1 is to be amended to encourage cooperation, it should be
done explicitly and not indirectly through” the Committee Note. The 1993 Committee Note
states that attorneys share responsibility with the judge. If greater cooperation is to be achieved,
the proposal does not go far enough. "To enshrine cooperation as a touchstone of federal
procedure, it needs to be made explicit in Rule 1. If such were to occur, the litigation that would
ensue over compliance might very well be worth it." As it stands, the Section does not support
the proposal.

311, James Coogan: (This is indirect, not a comment on Rule 1 as such:) "Consider that the rules
often do not affect reasonable litigants. The rules become an issue when parties to litigation are
not reasonable.”

327, Malini Moorthy for Pfizer Inc.: "[S]upports the proposed additional goals of increasing
cooperation among lawyers * * *."

331, Robert DiCello: "The proposals are not likely to encourage collegiality among lawyers —
something much desired and needed today." (From the context, this appears to be directed to the
discovery proposals, not Rule 1.)

333, Racine Miller: Similar to 331 above.

335, Rebecca Heinegg: This comment seems at most an indirect reflection on Rule 1: "[T]he
proposals are not likely to encourage collegiality among lawyers. If anything, they make it more
likely that there will be contentious motion practice over the scope of discovery."

337, Timothy A. Pratt, for Federation of Defense & Corporate Counsel: Opposes the proposal.
Cooperation is desirable, but the change will encourage wasteful motion practice. Imposing
duties in addition to those exacted by the Rules of Professional Conduct should be considered
carefully, especially with respect to "conflict with the notions of this country’s adversary
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system."

345, Kim Stone for Civil Justice Association of California: applauds the goal to improve
cooperation among lawyers.

346, Kenneth J. Withers, for The Sedona Conference Working Group 1 Steering Committee:
Endorses the proposed rule text and the Committee Note. These proposals are consistent with
The Sedona Conference Cooperation Proclamation. 494, Charles R. Ragan seems to endorse the
Sedona language: “construed, complied with, and administered." But also illustrates an
alternative within the framework of the published language: "and employed by the court,
counsel, and the parties."

355, Advisory Committee on Civil Litigation, E.D.N.Y., by Guy Miller Struve: Endorses the
proposal, "which is designed to embody the principle that the parties should cooperate in
achieving the goals of" the Rules. This principle has been established in E.D.N.Y. since it was
first adopted in standing orders in 1982.

356, Richard McCormack: "Please add ‘parties’ to Rule 1 * * *.*

359, Andrew B. Downs: Rule 1 should be repealed. The judges who cite it do so "to justify some
unfair personal modification to the generally understood mores of practice in a particular
district,” to "run roughshod over all counsel."”

366, Paul D. Carrington: "[D]o we need to empower judges to make a more generalized
disapproval of the role of an advocate in failing to maintain a cooperative spirit in the conduct of
adversary litigation"? Extending the power to punish parties and counsel for excessive zeal is
questionable.

November Hearing, Paul D. Carrington: p 60, 68 The Rule 1 proposal "kind of suggests that
lawyers are supposed to be not too vigorous on behalf of their clients if it would somehow be a
pain to the other side.” "I would certainly not want to go very far down the road of burdening
plaintiffs’ lawyers with duties that diminish their ability to bring their cases * * *."" The
plaintiff’s lawyer should not be made responsible for the outcome. Rule 1 is a good rule. "[B]ut
trying to impose an independent duty on the part of a lawyer representing the plaintiffs to try to
save costs and prevent this from being too vigorous a dispute is | think subject to the same kind
of complaint™ that was made to the original 1993 version of initial disclosure, which required an
attorney to identify witnesses and documents harmful to the client.

378, Jeffrey S. Jacobson for Debevoise & Plimpton LLP: The firm practice is to use discovery
cooperatively and collegially, not as a club to inflict unnecessary costs. “We therefore applaud
the goals * * * to inject a more cooperative spirit into the discovery rules * * *."

383, Alan B. Morrison: Without supporting or opposing, observes: (1) The Note says the change
is to foster cooperation — if so, cooperation should be added to the rule text: “the parties are
[expected] to cooperate to achieve * * *." That would lead to deleting "employed by the court
and parties." (2) Speedy and inexpensive are achieved by reducing the prospect of a just result.
The tension should be reflected in rule text — "to secure by an appropriate balance the just,” etc.

390, J. Mitchell Smith for International Assn. of Defense Counsel: Approves without further
comment.

399, Edward Miller: "Creating a duty to cooperate is a well-intentioned idea that is sure to lead
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to unintended negative consequences, including abusive motions * * *, The meaning of
‘cooperation’ is vague, and the tension between cooperation and a lawyer’s duties to the client
are (sic) already complicated.”

407, David J. Kessler: The language on cooperation should be removed from the Committee
Note. If anything is to be said about cooperation, it should track The Case for Cooperation, The
Sedona Conference Journal, Vol. 10 Supp., 339. "We are starting to see cooperation become a
weapon and courts chastise parties for not being cooperative even when they follow the rules and
simply decline to provide information to their opponents to which they are not entitled."
Cooperation should not be available as a "meta-threat™ used by courts to coerce parties into
providing discovery not required by the rules. But if the Committee chooses to say something
about cooperation in the Note, it should be this: "Cooperation means undertaking litigation and
discovery in compliance with these Rules and acting in good faith. Parties and Counsel should
refrain from abusing these rules. Parties are encouraged to cooperate and reach agreements to
resolve disputes amicably during litigation, but cooperation does not require such agreements
and parties that comply with these Rules need not voluntarily cooperate if they believe in good
faith that it is not in their best interest.”

412, Mark S. Stewart for Ballard Spahr LLP: More than 120 United States district courts have
signed on to the Sedona Cooperation Proclamation. The spirit of Rule 26(f) mandates
cooperation in discovery, and Rule 37(f) permits sanctions for failure to participate in good faith
in a Rule 26(f) conference. The proposal to amend Rule 1 does not clearly define cooperation
and may provide a new basis for motion practice without altering the parties’ obligations in any
material way. The proposal should be abandoned.

421, Louis A. Jacobs: "Amending Rule 1 to encourage parties to play nice and responsibly is
swell but in no way changes the adversarial system. In my experience [representing employment
plaintiffs] defense counsel are honorable and represent their clients zealously.” That means
producing only the discovery that a judge would require be produced.

427, John F. Schultz for Hewlett-Packard Co.: Opposes the Rule 1 proposal. An exhortation to
cooperate is well-intentioned, but "it is likely to lead to abusive motion practice whereby parties
accuse each other of failing to cooperate."

455, W. Michael Scott for CrownQuest Operating, LLC: Opposes. "The possibility of motions *
* * for the failure to cooperate will only encourage wasteful motion practice.” The Rules of
Professional Responsibility should be supplemented only with great care, especially to the extent
that the proposal could be considered at conflict with the notions of an adversary system.

459, Hon. Stuart F. Delery, for the U.S. Department of Justice: Supports the Rule 1 initiative.
The rule text should not incorporate the principle of cooperation, which is better incorporated in
the Committee Note. [This may be ambiguous. The Note cannot say anything unless the rule text
is revised. The proposed rule text does not refer to cooperation.]

462, George E. Schulman, Robert B. McNary for the Antitrust and Unfair Business Practice
Section of the Los Angeles Bar Assn.:"We support efforts to encourage cooperation and
civility."

473, Paul C. Saunders and Rebecca Love Kourlis for ACTL Task Force and IAALS: pp. 11-12
offer examples of pilot projects and district guidelines mandating cooperation. p. 15 applauds
proposed Rule 1, but suggests it should reach attorneys as well as parties.
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487, Peter J. Mancuso for Nassau County Bar Assn.: Supports.

489, Hon. Rebecca Love Kourlis for The Institute for the Advancement of the American Legal
System: This comment summarizes the discussion at a day-long conference of about 40 invited
lawyers and judges with long experience on "both sides of the ‘v’." The participants included a
good number who have participated actively in the federal rulemaking process, including two
former members of the Civil Rules Advisory Committee (Judge Lee H. Rosenthal and Daniel
Girard), and the current chair of the Standing Committee (Judge Jeffrey Sutton). The overall
report is a clear and concise summary of views expressed by many others in the public comment
process. Familiar divisions of view are found here. But there also is a greater level of consensus
on some topics than may be found in the overall comments.

For Rule 1, "there was a mixed response.” A slim majority favored the proposed
language, hoping for a culture change; they would add "attorneys" to make it explicit that they
are included. Some of the opponents did not oppose the concept, but did not want to tamper with
the iconic language of Rule 1. Other opponents stressed the importance of vigorous advocacy,
suggested there would be limited practical effect, and feared that the new language could be used
as a tactical weapon.

615, Sidney I. Schenkier for Federal Maqistrate Judges Assn. (The same comments were
reposted in a different format as 1196; the duplication is not noted in later summaries.): Endorses
the proposal.

624, Joseph E. O’Neil: Able and experienced attorneys cooperate now. Those who are not
cannot be educated to change their views or their behavior. The proposal will make no difference
in behavior, but it will invite motion practice. It should not be adopted.

645, Allison O. Skinner: Offers several versions of a sentence to be added to the Committee
Note. The sentence would point to the advantages of using alternate dispute resolution
techniques to encourage cooperation in discovery, or to actually resolve discovery disputes.
Three articles are attached, one by Ms. Skinner, another by Judge Waxse, and a third co-
authored by Judge Scheindlin. Together the articles run a bit more than 100 pages.

677, Noah G. Purcell for Washington State Attorney General’s Office: "[W]elcomes the changes
to Rule 1."

922, Pamela Davis for Google Inc.: Welcomes the Rule 1 proposal. But cautions “that
cooperation under Rule 1 should not be read to impose discovery obligations beyond good faith
and reasonable diligence on the parties." Courts should "start with the presumption that lawyers
are behaving ethically in discharging their duties, as evidenced by the certification requirement
of Rule 26(g)."

995, William P. Fedullo for Philadelphia Bar Assn.: Endorses the proposal as *mak[ing] explicit
what is already implicit,” and an attempt to refocus lawyers and courts on the foundational
principles of Rule 1.

1123, W. Bryan Smith for Tennessee Assn. for Justice: Supports the proposal. This is "an
enforceable mandate. The enforcement * * * will, we hope, lead to a decrease in litigation costs
for all parties. We further hope that [it] will provide guidance and a basis for courts to curtail
abusive litigation tactics, * * * that we see all too often used by defendants in civil actions.”

1457, Peter J. Oesterling for Nationwide Mut. Ins. Co.: Supports the proposal, believing that it
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will promote cooperation. "[C]ooperation is often essential in focusing preservation and
discovery on the true needs of a case."

1489, Ralph Artigliere: This comment speaks from experience as a litigator, Florida trial judge,
and present teacher of electronic discovery. "[C]ooperation is always party neutral.” It is not
enough to view it as an aspirational principle. It belongs in the rules. Cooperation benefits the
client. So long as it is not in the rules, parties and lawyers who seek the cooperative path are at a
disadvantage when the opponent does not reciprocate; in turn, that creates a disincentive to
cooperation. As a judge, | learned that holding lawyers to a higher standard of behavior caused
everyone "to up their game." Professionalism was mandatory in my courtroom. Some lawyers
behave unprofessionally with their opponent, then come to court "with a different face for the
judge.” "Send a message to federal judges [although there are many now who care passionately]
that you support their efforts toward fair, unimpeded disclosure in discovery by giving them a
rule that says cooperation is a requirement."

1883, Norman E. Siegel: Favors the proposal, and suggests more precise language that puts some
of the burden on counsel.

2072, Federal Courts Committee, New York County Lawyers” Assn.: Supports the proposal.
"[T]he intent and result of the rule change are to make explicit what is implicit, that parties must
cooperate.” But "in our experience Rule 1 is rarely invoked. Thus, we do not believe that the
changes to Rule 1 will have a major impact on the behavior of parties and their counsel."

2173, Ariana J. Tadler: "Cooperation™ should be added to the rule text, with a statement of what
is expected in the Committee Note. "Cooperation, when sincerely applied, is widely
acknowledged to be the best, if not the only, way to guard against excessive discovery." It is no
more amorphous than "speedy," or "inexpensive," or — particularly —"just." And "just™ is the
ultimate and most important goal. February Hearing, Ariana Tadler: p 325 Supports, but suggests
that "cooperation™ be added to the rule text. Cooperation "really, really works. It’s a win, win."
Judges know when the parties do not cooperate, and hold them accountable.

November Hearing, Jack B. McCowan: p. 8: 'l support the committee’s goals of * * * attorney
cooperation."

February Hearing, Mark P. Chalos, for Tennessee Association for Justice: p 104 "I hope [this]
will be vigorously enforced by the district courts and by the magistrate judges.” That will have a
positive impact in reducing the cost of litigation to all parties.

February Hearing, Danya Shocair Reda: p 349 Approves the Rule 1 amendment.
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RULE 4
Time to Serve

264, American Association of Justice Transvaginal Mesh Litigation Group, by Martin Crump:
Reducing the time to serve to 60 days will undermine the waiver-of-service provisions because a
plaintiff will not know about waiver until well into the 60-day period. And it is not time enough
to serve a defendant who cannot be found or who actively avoids service. Plaintiffs will be
encouraged to move aggressively for extensions.

265, American Association for Justice Civil Rights Section, by Barry H. Dyller: The 60-day
limit will effectively eliminate the ability to serve by mail. And there are countless examples of
defendants ducking service. An illustration is provided by a doctor at a federal prison that has
thwarted service by returning mailings, refusing to "forward" calls to the doctor, and so on. Nor
is there any benefit to reducing the time.

266, American Association of Justice Aviation Section, by Michael L. Slack: 60 days is not
enough time to serve foreign manufacturers and airlines in compliance with treaties. (This
comment flags an ambiguity in Rule 4(m), which "does not apply to service in a foreign country
under Rule 4(f) or 4(j)(1)." Rule 4(f) applies directly only to service on an individual in a foreign
country. Rule 4(h)(2) provides for service on a corporation or other entity in a foreign country
"in any manner prescribed by Rule 4(f) for serving an individual, except personal delivery under
Rule 4(f)(2)(C)(1)." Service on a foreign corporation thus seems to be "under" Rule 4(h), and
only in a manner prescribed by Rule 4(f). If the 120-day limit applies to service on a foreign
corporation, this concern is greater.)

267, Lawyers for Civil Justice, by Alex Dahl: The proposal is encouraged as part of a larger
package, but standing alone does not address the larger problems.

276, John D. Cooney: The time reduction will discourage plaintiffs from requesting waivers of
service because a plaintiff will not know whether the defendant will waive until some time after
requesting the waiver, leaving only 30 days to effect service. A plaintiff may need to sue a
company he worked for decades ago — extensive research may be required to find the
company’s current name. Time will be wasted on motions for an extension of time to serve.
(321, Timothy M. Whiting, is similar.)

278, Perry Weitz: Changing only a few words, tracks 276, noted above.

279, Kyle McNew: "A lot of cases settle in between filing and service, but 60 days just isn’t
enough to get a case settled.” So fewer cases will settle.

280, Oren P. Noah: 60 days is not enough. In asbestos litigation, "service on entities that have
changed names, moved offices, etc. in the decades since they caused the relevant asbestos
exposures sometimes take[s] substantially longer.” And shortening the period will encourage
certain defendants to avoid service.

292, Lyndsey Marcelino for The National Center for Youth Law: Litigation on behalf of children
typically involves many parties in many different locations. Social workers have a very high
turnover rate. Cutting the time to serve in half "would be a nearly insurmountable burden in
situations where we are litigating in different states against individual defendants with unknown
locations.”
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297, Trevor B. Rockstad for the Darvon/Darvocet Litigation Group, AAJ: Similar to 264, the
AAJ Transvaginal Mesh Litigation Group.

303, Gregory K. Arenson, Report of the New York State Bar Association Commercial and
Federal Litigation Section: Approves the proposal, but recommends two additions to the
Committee note: (1) Extensions for good cause should be liberally granted for the sake of better
overall efficiency, and there is no change in the discretion to grant extensions even absent good
cause. (2) An example of good cause should be provided — one would be "multi-party actions in
which it may be difficult to identify, locate, and serve all defendants in two months (possibly
excepting cases where fewer than all defendants must be served via the Hague Convention)."
November Hearing, p 287, Michael C. Rakower for the Section: Repeats that the good cause
provision is an important limit on the shorter time to serve, and urges that the Note "show
situations in which good cause can be employed so that parties don’t think that good cause
should be a limited form of remedy."

306, William C. Faber, Jr.: "[S]ervice of summons can be more complicated than you imagine.”

311, James Coogan: It often takes 60 days to find out that the address initially used for service is
outdated. The proposal will increase delays by increasing the need to seek additional time to
serve.

317, Steven Banks for the Legal Aid Society in New York City: In forma pauperis cases should
be governed by the current 120-day limit. Service is made by the Marshals Service. Marshals
frequently fail to make service within 120 days. IFP litigants are not penalized for this, but the
failures undermine their faith in the fair administration of their claims. Reducing the time to 60
days will "raise expectations that cannot be satisfied and promote cynicism about government’s
adherence to the law."

327, Malini Moorthy for Pfizer Inc.: The amendments to Rule 4(m) and 16(b) are "important
signals to the judiciary that early and active case management is critical * * *."

358, Dusti Harvey for AAJ Nursing Home Litigation Group: Nursing homes often are owned
and managed by way of a complex organizational structure involving several defendants. A 60-
day limit could result in costly refiling of complaints because of the logistical difficulties in
serving all defendants.

360, Robert Peltz: Often defendants are located in other domestic and foreign jurisdictions.
Long-arm service or substituted service can be very time consuming, "even if one knows where
the defendant is.” It is worse when it is necessary to track down the defendant. And a dismissal
nominally without prejudice is with prejudice if the limitations period has run.

361, Caryn Groedel: This is an arbitrary change for the benefit of defendants and to the
detriment of plaintiffs.

363, Dean Fuchs, at request of NELA-Georgia Board: Reducing the time to serve will create a
perverse incentive for defendants to evade service. It can be difficult to personally serve some
defendants. They often utilize P.O. boxes, drop boxes, or other contrivances to obfuscate their
actual addresses or whereabouts. "'l am often forced to unnecessarily incur the expense of
engaging private process servers, and on occasion, more expensive private investigators to stake
out and surveil the defendants * * *." Problems with timely service are more likely to arise from
evasive defendants than lazy plaintiffs’ counsel. There is one circumstance, however, in which
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plaintiff’s counsel properly delays service. The 90 days available to sue after the EEOC issues a
right-to-sue letter are used up in obtaining the EEOC investigative file under FOIA, and most
competent attorneys will want to review the file before undertaking a case. A plaintiff may be
required to file pro se while seeking representation. After investigation, prospective counsel may
advise the plaintiff the case is not worth pursuing and should be voluntarily dismissed. If the
case is pursued, counsel will have an opportunity to amend the complaint before it is served. In
these circumstances, delay in service will promote judicial economy. The present 120-day period
enhances the ability of plaintiffs with viable claims to retain counsel.

365, Edward P. Rowan: Service can be quite difficult. Statutes of limitations are extremely
harsh. It is wrong to provide a harsh time period for service.

369, Michael E. Larkin: "The present time limit does not affect the length of litigation." Change
achieves nothing meaningful.

372, J. Burton LeBlanc, for American Association for Justice: Reducing the time to 60 days is
entirely unnecessary. The 120-day period does not delay a case unnecessarily. It is an important
stepping stone for the start of a case. In some kinds of cases, such as admiralty cases where
plaintiffs must reach a ship to effect service, 60 days will almost always be inadequate. With the
120-day period, courts do not often confront motions for an extension of time; with a 60-day
period, they will confront such motions much more frequently.

383, Alan B. Morrison: (1) Is there any evidence that plaintiffs are deliberately delaying service
for tactical advantage? Remember that many statutes of limitations require service in a period
shorter than 120 days after filing. (2) Rule 15(c)(1)(C) requires notice to a not-named defendant
within the period provided by Rule 4(m) — if shortening this period is intended, the Note should
say so. And there are other problems with relying on Rule 4(m) in Rule 15(c)(1)(C): Rule 4(m)
does not apply to service in a foreign country, and the proposal also excludes notice under Rule
71.1(d)(3)(A). What of relation back in those settings? The cure is to delete the cross-reference
in 15(c)(1)(C), substituting the desired number of days, whether 60 or 120.

390, J. Mitchell Smith for International Assn. of Defense Counsel: Approves without further
comment.

403, Donald H. Slavik for AAJ Products Liability Section: Products cases often involve
manufacturers and sellers located overseas. Service is time-consuming. 60 days is not enough;
120 days usually are enough. [Note this comment points to an ambiguity in Rule 4. Rule 4(m)
does not apply to service in a foreign country "under Rule 4(f) or 4(j)(1)." Rule 4(h)(2) provides
for service on a corporation not within any judicial district of the United States "in any manner
prescribed by Rule 4(f) for serving an individual. Literally, Rule 4(m) applies to service under
Rule 4(h)(2). It may be useful to look into this.]

408, Elliot A. Glicksman for Arizona Association for Justice: "For example, in trucking cases,
the very nature of a truck driver’s job has them on the road, hard to find, and difficult to serve."
120 days often is extremely difficult; 60 days would often be unworkable. And the change would
undermine the system of encouraging defendants to waive service.

409, Michael H. Reed, Fern C. Bomchill, Helen B. Kim, Robert O. Saunooke, and Hon. Shira A.
Scheindlin, individual members of ABA Standing Committee on Federal Judicial Improvements:
Shortening the time for service is acceptable.
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410, John H. Hickey for AAJ Motor Vehicle Collision, Highway, and Premises L.iability Section:
Plaintiffs have the incentive to serve defendants as soon as possible. In multidefendant cases it is
often necessary to request more than 120 days to effect service on individuals and on agent
partnerships in limited liability companies that are evading service. 448, Robert D. Curran,
tracks 410.

443, Grant Rahmeyer: There is no need to change. "Corporations play shell games and
intentionally make it difficult to serve the correct party."

457, Carl A. Piccarreta: "The 120 day limit has * * * allowed for cases to informally resolve so
as to avoid service of process and the initiation of formal/expensive litigation." And finding
some defendants, for example interstate truckers, can be a problem.

459, Hon. Stuart F. Delery, for the U.S. Department of Justice: The current time period should be
retained. The Department often encounters defendants that attempt to evade service. It also often
has cases involving multiple defendants, "some of whom can only be located with great
difficulty." Shortening the time to 60 days is likely to discourage use of the Rule 4(d) waiver
provisions. If the time is to be shortened, it should be to 90 days. And the Committee Note
should state that the new limits may need to be extended where a defendant evades service or is
difficult to locate. The Note also should say: "More time also may be needed to effect waiver of
service under Rule 4(d)."

465, Neil T. O’Donnell: Plaintiffs attempt to serve as soon as possible. But some defendants are
hard to find, and some avoid service. Reducing the time to serve also will interfere with the
excellent rule for requesting waiver; the plaintiff will not know whether the defendant has
waived until perhaps 25 days remain to make service.

475, Jeff Westerman for Litigation Section, Los Angeles County Bar Assn.: 60 days is not
enough "in certain types of cases, most especially those with foreign defendants, or defendants
who must be served by publication or other non-judicial means.” The result will be more motion
practice.

479, Earl Blumenauer, Suzanne Bonamici, Peter Defazio, and Kurt Schrader, Members of
Congress: Reducing the time to serve will make the process less efficient because parties would
often have to seek more time. "It would affect Oregon’s robust fishing industry, for instance,
because in admiralty litigation plaintiffs often must reach a ship to effectuate service, which
often takes more than 60 days."

487, Peter J. Mancuso for Nassau County Bar Assn.: Opposes. The present rule does not
prejudice plaintiffs or defendants.

489, Hon. Rebecca Love Kourlis for The Institute for the Advancement of the American Legal
System: Plaintiffs’ attorneys at the conference thought there is little need for change; pointed to
the potential impairment of requests to waive service; and feared the effects when the "parties
are trying to identify the defendant and the statute of limitations is close to expiring."

502, Peter Everett: 120 days allow more opportunity to try to resolve rather than litigate a
dispute.

518, Robert Stoney: When a plaintiff comes late to the lawyer, "this requires a quick filing with
time needed to prepare the case." 60-day service gives an advantage to the defendant.
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609, Stephen D. Phillips and John D. Cooney for Illinois Trial Lawyers Assn.: The proposal will
undermine the procedure for waiving service. Finding the current name of a defendant may
require research through a dozen mergers and acquisitions.

615, Sidney I. Schenkier for Federal Magistrate Judges Assn.: The time should be not less than
90 days. Reducing it to 60 days will result in more motions to extend, "especially from parties
with fewer resources to track down defendants’ addresses and from pro se plaintiffs.”

616, Marcia Murdoch: Insurance companies are often unwilling to discuss settlement until suit is
actually filed. And "I have had numerous cases where defendants are not even known by the
insurance company, and the insurance company requires service as propounded the rules.” 60
days are not enough.

703, Jeffrey K. Rubin: "[G]iven that dismissal is without prejudice, at best this rule change
increases costs by requiring refiling when a missing defendant is finally located.”

726, Mark T. Lavery: "In most of the individual consumer cases that we file, we send a waiver of
service to the defendant. * * * [M]ost Defendants who are not interested in ducking service will
waive service if given the opportunity.” Reducing service time to 60 days will interfere with
waiver practice — the plaintiff should have 90 days to serve when there is now waiver.

784, Michael Millen: Plaintiffs often approach me a few days before expiration of the limitations
period. When | cannot take the case | help them draft a pro per complaint. Then they look for an
attorney to take over the case after filing it in pro per. And they are afraid to attempt to make
service themselves while looking, lest they make a mistake. "There is a world of difference
between finding an attorney in 60 days versus finding an attorney in 120 days."

995, William P. Fedullo for Philadelphia Bar Assn.: Endorses the proposal. It will require
plaintiffs to be more diligent when seeking a waiver of service. The effects on relation back of an
amendment changing defendants under Rule 15(c)(1)(C) do not alter the endorsement. In the
small numbers of cases where limitations issues force filing before a Rule 11 investigation can
be performed, 60 days are adequate.

1025, Senator Jeff Merkley, Senator Ron Wyden: The change "would affect Oregon’s robust
fishing industry, for instance, because in admiralty litigation plaintiffs often must reach a ship to
effectuate service, which often takes more than 60 days."

1054, Assn. of Bar of the City of New York: Generally 60 days is enough. But service under the
Hague Convention on a foreign corporation or other entity routinely takes more than 60 days.
Application of Rule 4(m) to service under Rule 4(h)(2) is not expressly excluded by the
exclusions for service under Rule 4(f) and (j)(1). Courts seem to exclude such service, but offer
no clear explanation. Rule 4(m) should be amended to expressly exclude service under Rule
4(h)(2). And the Committee Note might observe that pro se litigants often will deserve more
time.

1105, David Ginsburg: "Insurance companies will often “alert’ their insureds of pending service
which encourages defendants to evade service. The carriers refuse to accept alternate service
and refuse to provide current defendant addresses without court orders."

1209, Christopher Heffelfinger: Provides a nice statement on several familiar arguments that 60
days are too few, including the difficulties of locating individual defendants — "is a stakeout
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necessary" to show good cause for an extension when an individual has been absent from the
place for attempted service twice, three times, four times?

1210, AAJ Admiralty Section: A reminder that service — arrest — in an in rem admiralty action
must be delayed until the vessel is in port.

1335, Aleen Tiffany for Illinois Assn. of Defense Trial Counsel: Moderately opposes. A 60-day
period will interfere with requests to waive service. In addition, "obtaining service is sometimes
a challenging and time-consuming process."” Setting the period at 60 days will increase motion
practice.

1651, Michael Jay Leizerman for AAJ Trucking Litigation Group: "The very nature of finding
and serving an over-the-road truck driver is problematic."

1672, Michael T. Blotevogel: Cases do not move fast enough in federal courts to benefit from
shortening the time for service. But it will increase expenses.

1175, Shawn Spencer: To keep costs down and to avoid service at a person’s home or office, I
often try service by certified mail. If that is unsuccessful, the Postal Service will not return the
complaint to me until at least 21 days have passed. A 60-day period to serve would leave little
time.

1290, Michelle C. Harrell, for State Bar of Michigan Committee on United States Courts:
"Requiring that service * * * take place within 60 days in most cases makes excellent sense."

1292, George Wailes: Suggests a problem that may be unique to California. When it is not easy
to find the defendant, it may be necessary to move to publish summons under Rule 4(n)(2). The
rules for publication in California require a court order based on a declaration of diligence, and
then provide that service is complete only 28 days after first publication. If the Rule 4(m) period
is shortened to 60 days, it will be necessary to file an ex parte application to shorten the time for
a motion to publish the summons.

1388, Jonathan Marcus for CFTC: "[M]any defendants named in CFTC civil actions simply do
not want to be found. This is especially true for defendants engaged in Ponzi and other schemes
who also may attempt to run from criminal prosecution.” Shortening the time also will interfere
with requests to waive service.

1414, David Abrams: Reducing it to 60 days will discourage initial resort to informal and
inexpensive means that may not work. But if it is shortened, the rule should provide an automatic
extension if the defendant contests service.

1555, Anthony Tarricone: Spells out the reasons why service under the Hague Convention often
takes 90 days, 120 days, or more. One snag is that service must be made by the "Central
Authority"” in the country where service is made, according to its own rules; the plaintiff has no
control over this. Matters are worse in countries that are not signatories to the Convention. And
notes that foreign defendants who are provided courtesy copies of service papers through
contemporary means rarely waive the formalities of Hague Convention service, or whatever
other rules apply, choosing "to delay advancement of the case in court by insisting on the
formalities of service * * *."

1588, Leigh Ferrin for Public Law Center: Pro se plaintiffs encounter great difficulty in figuring
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out whom to serve, and how. The difficulties are greater when suing a government agency. Some
are able to invoke the Marshals Service, but the marshals are overworked and frequently fail to
meet even the 120-day deadline.

1932, Brian R. Wilson: The change increases the risk that games will be played with arguments
of insufficiency of service. In 2007 the Ohio Supreme Court ruled that a properly raised and
preserved insufficiency-of-service defense is not waived by active participation in the litigation
— and affirmed dismissal for insufficient service on a motion for directed verdict made after the
conclusion of the plaintiff’s case in chief.

2002, Hon. Candy Wagahoff Dale for Local Rules Advisory Committee, D. Idaho: In cases
where there is good cause to take more than 60 days, there will be increased motion practice.
Idaho allows 180 days; even now, the 120-day period in Rule 4(m) "has caused plaintiffs to
endure precarious arguments regarding statute of limitations defenses."

2014, Jennifer Verkamp: In False Claims Act cases the complaint remains under seal, unserved,
until the government decides whether to intervene in the litigation. The moment when the
government decides not to intervene is the first moment when the relator is informed of the
results of the government investigation. These cases are often complicated, and the relator must
undertake a close analysis and perhaps do further investigation or consultation with new counsel
before deciding whether to proceed further. Careful deliberation will be impeded by reducing the
time to serve.

2209, Richard Talbot Seymour: "Sometimes, a delay in service is occasioned by nothing more
sinister than waiting for a Notice of Right to Sue from the U.S. Equal Employment Opportunity
Commission, so that all claims can be made in the same case."

2334, Robert A. Hyde for City of Phoenix: Supports shortening the time to serve. The City
""continues to encounter plaintiffs seeming to “park’ cases for nearly four months after filing,
only then to rush to accomplish service on the 120th day (or after). The proposed amendment * *
* will foster diligence at the earliest stages of a lawsuit * * *."

November Hearing, Barry H. Dyller: p 183 Reducing the time to serve is unnecessary "because
it’s always in plaintiff’s interest to get the summons and complaints served as soon as possible."
And this is a de facto repeal of the Rule 4(d) waiver process — by the time | know there will be
no response there will be about 25 days to accomplish service, and it is not always possible. |
have never had a problem in getting extensions. But | generally serve by requesting waiver
because that is most efficient; this will make me think twice about that.

November Hearing, Nicholas Woodfield: p 235 Rule 4(m) is not broken; there is no need to "fix"
it. And the reduction to 60 days will cause serious problems. In employment cases you often
have a plaintiff appear at the last minute after receiving a right-to-sue letter. You’re trying to
protect the statute of limitations — "you can prepare pro se complaints over your own name or
you can file it." Due diligence standards are lower in these circumstances; remember the
defendant controls the evidence. Similar problems can arise in False Claims Act cases, which
can be suspended under seal for months while the government decides whether to take over —
long down the road, the government may decide not to intervene, but after accumulating much
information that the plaintiff should get under the Freedom of Information Act. 120 days is not
much time for that, much less 60. The full 120 days to serve may lead to a decision to withdraw
the case without serving. And Rule 4(m) is not a major cause of delay in moving to final
disposition. Routine motions to dismiss cause much delay. Another source of delay is taking too
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much time to decide motions for summary judgment.

January Hearing, P. David Lopez (EEOC): Agrees with the proposal.

February Hearing, Michael M. Slack: p 193 This is one of the several discussions that assumes
the present 120-day limit applies to service on a foreign corporation. Even 120 days is not
enough to comply with the often complicated treaty provisions that apply. We keep getting
agitated calls from federal court asking why we have not made service within the limit. Please,
please do not reduce it from 120 days.

Exclude Condemnation Notice

383, Alan B. Morrison: Excluding notice under Rule 71.1(d)(3)(A) from Rule 4(m) will create
relation-back problems because Rule 15(c)(1)(C) governs relation back for a new defendant by
invoking Rule 4(m). These problems may arise with some frequency because it may be easy to
get wrong the names of persons with peripheral or remainder interests.

459, Hon. Stuart F. Delery, for the U.S. Department of Justice: The Department suggested this
change. "Service of a notice in condemnation actions is different from service of a complaint in
other civil actions.” Dismissal under Rule 4(m) for failure to serve the notice in 120 days would
adversely affect, not benefit, prior landowners who are entitled to just compensation. The law
now is as proposed by the amendment, which serves only to make the law clear.

2072, Federal Courts Committee, New York County Lawyers” Assn.: Notes this aspect in
approving the 4(m) revision.
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RULE 16: TIME FOR SCHEDULING ORDER

(Some of the comments summarized here address case management generally, without
focusing directly on the specific Rule 16 proposals.)

Nonofficial comments: It has been suggested that Rule 16(b)(1) should be revised to authorize
standing orders that exempt categories of actions from the scheduling-order requirement. The
point is that bankruptcy courts often adopt standing orders like this, and at the same time
generally follow the civil rules. The published proposal simply carries forward the present
provision: a court must issue a scheduling order "[e]xcept in categories of actions exempted by
local rule.” It would be easy drafting to add "or by standing order.” The questions are whether it
would be wise to do this as a general provision in the civil rules; whether the circumstances
confronting bankruptcy courts suggest a special need for express authorization of standing
orders; and whether, if there is a special need, it is better to meet it in the bankruptcy rules
themselves.

This suggestion relates to an ongoing project to reconsider the permission to rely on local
rules to exempt categories of cases from the scheduling order requirement. Rule 26(a)(1)(B)
exempts nine categories of cases from the initial disclosure requirement. These exemptions are
incorporated in Rule 26(d)(1), so the discovery moratorium does not apply. They also are
incorporated in Rule 26(f), so the parties need not confer. It could be attractive to extend the
exemptions to Rule 16(b)(1), displacing local-rule exemptions, so as to have a uniform set for
these related purposes. The next step in this project is to study local-rule exemptions to
determine whether they illustrate additional categories of cases that should be added to those
now listed in Rule 26(a)(1)(B).

267, Lawyers for Civil Justice, by Alex Dahl: The proposal is encouraged as part of a larger
package, but standing alone does not address the larger problems.

303, Gregory K. Arenson, Report of the New York State Bar Association Commercial and
Federal Litigation Section: Approves shortening the time to serve the worthy objective of
reducing delay. There is some concern that the "good cause" exception will be routinely applied
in cases involving parties with complex infrastructures and complex discovery issues. But, so
long as the good-cause exception is retained, the court will have the necessary flexibility. The
exception will address the problems that arise in multi-defendant cases when some defendants
are served at the close of the 60-day period provided by revised Rule 4(m). The Committee Note
should offer such cases as an example of good cause. November Hearing: Michael C. Rakower,
p 287: Renews the Section’s support, urging that “the good cause exception should be
underscored.”

327, Malini Moorthy for Pfizer Inc.: "[S]upports the proposed amendments to Rules 4(m) and
16(b) as important signals to the judiciary that early and active case management is critical * *
*." This goal can be furthered by using the rules "to encourage judges to develop standard
discovery orders or case management plans that outline the scope of discovery and reinforce the
parties’ obligations to work together to manage discovery." Injecting judicial oversight, casting
the judges as gatekeepers to prevent unnecessarily burdensome discovery will help end the use
of onerous discovery merely as a leverage for settlement.

342, Stephen C. Yeazell: Exhortations to district judges to manage better are not likely to be
effective. "Our experience, with Rule 16 and with the text of various Rules that already vest
judges with the power to manage litigation, suggests that some simply will not or cannot." FJC
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conferences and manuals might help.

346, Kenneth J. Withers, for The Sedona Conference Working Group 1 Steering Committee: The
proposal, adding "unless the judge finds good cause for delay," is "awkward because it implies
that the parties have not been diligent, even though the court is to make its finding even before it
meets the parties.” The proposal should be revised to direct that the judge must issue the
scheduling order within the prescribed times "unless the court anticipates that the complexity of
the case, the needs of the parties, or the ends of justice warrant additional time."

352, Lee Kaplan: Supports the package as "commonsense recommendations that will speed up
the litigation process."”

383, Alan B. Morrison: (1) It would be better to state the time directly, rather than work
backward from the Rule 26(f) conference. Require the parties to meet within a stated period after
the first defendant is served, and set the scheduling conference at 21 days after that. (2) Delete
""as soon as practicable.” (3) Move "unless the judge finds good cause for delay" to the end of the
sentence for better readability.

390, J. Mitchell Smith for International Assn. of Defense Counsel: Approves all of the Rule 16
proposals without further comment.

409, Michael H. Reed, Fern C. Bomchill, Helen B. Kim, Robert O. Saunooke, and Hon. Shira A.
Scheindlin, individual members of ABA Standing Committee on Federal Judicial Improvements:
"[T]he service of any defendant should not be the trigger for issuing a scheduling order."

459, Hon. Stuart F. Delery, for the U.S. Department of Justice: "[A]ctive case management,
particularly at the early stage of the case, is generally effective in reducing delay." But the
amendment may be counterproductive. The integration of the discovery moratorium, the parties’
Rule 26(f) conference, and the scheduling conference are designed to give the parties sufficient
time to analyze the case before conferring and developing an effective discovery plan to present
to the court. "[I]Jn many cases, scheduling orders issued under the accelerated time-lines will
have been developed without sufficient time for the parties to discuss and plan proposed
discovery and other case-related activities, and therefore to develop a comprehensive, carefully
crafted case management proposal.” "[P]reserving additional time at the outset of litigation pays
dramatic dividends down the road." Acceleration will be a particularly pronounced problem in
more factually complicated cases and in cases in which ESI may be produced. Counsel need
sufficient time to understand their client’s information systems before planning discovery.
Acceleration, further, presents unique problems for the federal government. Time is needed to
designate the proper litigator within the Department structure. Officials at client agencies also
need time to organize and prepare. These needs are reflected in the additional time to answer
provided by Rule 12(a)(2) and (3). All of these problems are accentuated in Bivens actions
against individual government employees, particularly when time is needed to decide whether
there is a conflict of interests that will lead to selection and payment of private counsel to
represent the employee. And in districts that do not exempt actions under the Administrative
Procedure Act from Rule 16(b), time is needed to understand the size and breadth of the record.

Some of these problems may be alleviated by the "good cause™ exception added to the proposal,
but the Department is concerned that relief "will be granted quite infrequently.” At the least, the
Note should recognize these problems by stating that good cause to extend the deadline will
likely arise in complex cases (specific note language is suggested at p. 11).

473, Paul C. Saunders and Rebecca Love Kourlis for ACTL Task Force and IAALS: Applauds
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the proposed change.

479, Earl Blumenauer, Suzanne Bonamici, Peter Defazio, and Kurt Schrader, Members of
Congress: Supports; it will improve the discovery process.

487, Peter J. Mancuso for Nassau County Bar Assn.: Supports all the Rule 16(b) proposals "to
facilitate case management."

489, Hon. Rebecca Love Kourlis for The Institute for the Advancement of the American Legal
System: Participants in the conference, plaintiff and defense attorneys alike, "agreed that lawyers
and parties are more cooperative when the judges are involved from the beginning of a case.”
Some thought the proposed case-management proposals should be adopted now, deferring the
"proportionality” amendment of Rule 26(b)(1) to see whether more active management under
present rules will do the job.

615, Sidney I. Schenkier for Federal Magistrate Judges Assn.: The shortened time may get cases
on a schedule earlier, and at least in theory lead to earlier resolution. But there is a risk that the
shortened time will interfere with early court-sponsored settlement discussions. Southern District
of California at Local Rule 16.1, for example, requires an early neutral evaluation conference
within 45 days after any defendant has appeared. Nearly 25% of civil cases there settle before
the case management conference. Condensing the time to the scheduling conference may force
the parties into an adversarial posture that interferes with early settlement efforts. It would help
to state in the Committee Note that there is good cause for delay in a district that has an early
neutral evaluation or ADR program.

635, Matthew D. Lango for NELA/Illinois: Supports.

995, William P. Fedullo for Philadelphia Bar Assn.: Endorses, despite concerns that the
reduction puts pressure to retain counsel, analyze the complaint, develop a litigation strategy and
discovery plan, and prepare for and conduct the Rule 26(f) conference.

1119, Rebecca Love Kourlis for IAALS: The first attachment is the National Center for State
Courts evaluation of the New Hampshire pilot project for Proportional Discovery/Automatic
Disclosure Rules. The rules, for the first time, require fact pleading and an answer; a meeting of
the parties after the answer is filed — the goal is to have the parties file a stipulation that
becomes the case scheduling order, but if they fail the court holds a scheduling conference,
which may be by telephone; automatic disclosure of some information; limits to 25
interrogatories and 20 hours of deposition time; and a separate meeting to discuss preservation of
ESI. Contrary to expectations, the new rules did not reduce the time to disposition during the 2-
year study period. The rate of filing answers went from 15% when they were not required to
56% under the regime that required them; there was a statistically significant reduction in the
rate of default judgments. The rate of holding court scheduling conferences fell dramatically.
"Contrary to expectations, there was not a statistically significant change in the proportion of
cases in which a discovery dispute was litigated."

The second attachment is the Final Report on a survey answered by 44 attorneys (25% of
the target population) who participated in the Suffolk Superior Court Business Litigation Session
Pilot Project. The Project principles were to limit discovery to the magnitude of the claims
actually at issue; to stage discovery; to require all parties to produce all reasonably available,
nonprotected documents that may be used to support claims, counterclaims, or defenses; and
requiring parties to confer early and often on discovery and make periodic reports on the
conferences to the court. Participation in the pilot was voluntary; very few of those who
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responded to the survey opted out. Answering 10 questions, 80% thought the pilot procedures
were better or much better than regular Business Litigation Section practice; a still higher
number thought the pilot procedures better or much better than regular Superior Court
procedures. The materials are sparse, but it appears that enthusiasm for the pilot practices arose
from more intense judicial management and from more efficient discovery.

1290, Michelle C. Harrell, for State Bar of Michigan Committee on United States Courts:
"Advancing the deadline for issuance of the initial scheduling order is also worthwhile in order
to promote progress earlier in the litigation.” And it is hoped that "more judges will see the
wisdom in personally conducting those conferences."

1481, George Dent: Accelerating the scheduling conference puts undue pressure on the Rule
26(f) conference and initial disclosures.

1536, Lisa Tate for American Council of Life Insurers: Opposes. "It is extremely difficult, and
unrealistic, for a corporate defendant to investigate, hire counsel, and formulate a litigation
strategy within the first sixty-to-ninety days after being served."

1540, Benjamin R. Barnett & Eric W. Snapp: Supports the Rule 16 proposals for early and active
court involvement.

1594, John Midgley, Columbia Legal Services: Particularly supports.

1746, David Holub: Opposes. "Impromptu conferences lead to ambushes rather than thoughtful
briefing and citation to authority."

2072, Federal Courts Committee, New York County Lawyers” Assn.: Supports. Shortening the
time "does not create an undue burden on the parties, specifically defendants,” and "is not
extremely onerous" since additional time can be allowed.

2110, Miriam Hallbauer & Richard Wheelock for LAF: Supports.

2209, Richard Talbot Seymour: The proposal does not, but should, change the current rule that
measures time from the date of service on any defendant. A later-served defendant should not be
burdened with the results of a conference it was unable to attend. The time should run from
service on all defendants, or from "some number of defendants fewer than all." (2252, David J.
Lender expresses a similar concern: the shorter time is unfair to later-served defendants, an
unfairness that could be exacerbated by serving early Rule 34 requests on the first-served
defendant, hoping to set the ground rules for document preservation and production before all
defendants can be heard.)

November hearing, Jack B. McCowan: p. 8: "I support the committee’s goals of advancing early
and effective case management."

November hearing, John C.S. Pierce: p. 24: Favors early case management. It provides an
opportunity to consider the proposed presumptive limits and allow more discovery when
appropriate.

November Hearing, Darpana M. Sheth, for the Institute for Justice: p 149 "I1J welcomes the
amendments encouraging early and active judicial case management."
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November Hearing, Frank L. Steeves: p 302 Speaking from experience as General Counsel of
Emerson Electric Co.: Our statutes do not function the way they are intended. Civil justice has
"become reduced to a series of guides where cases can be just as much about finding and
exploiting the other side’s errors during pretrial phases as it is about finding what truthfully
happened and therefore finding justice.” Working with chief legal officers of companies across
the globe, many of them cite our legal system as a reason to stay away from the United States.
The proposed changes "will go far in knocking down opportunity for abuse.” "Shortened
discovery" will force a better focus at the outset. "[I]Jnvolvement of judges will enhance their
early understanding," and reduce the "got-cha™ mentality that clogs the courts.

January Hearing, Paul V. Avelar: p 250 The Arizona Chapter of the Institute for Justice
"welcomes the amendments encouraging early and active case management.”

February Hearing, Rebecca Love Kourlis, for IAALS: p. 37 The current system involves
gamesmanship. It is geared toward settlement, perhaps not a good thing. It is prohibitively
expensive, not a good thing. Everyone agrees that more active judicial case management is a
good thing; there is very little disagreement with that set of proposals.

February Hearing, Michael L. Slack: p 193 In several ways, this is a plea for more direct and
active involvement by federal judges with their cases. Some do this. Many do not, viewing the
process as too formal, too rigid. State-court judges in Texas are involved, with a status
conference every 30 days. That is much better.

February Hearing, Conor R. Crowley: p 280 Endorses the Rule 16 proposals, and suggests
several additions to "improve preservation, "to include "privacy issues,” and to state in the
Committee Note that judicial intervention is appropriate only after the parties meet and confer in
good faith.
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RULE 16: ACTUAL CONFERENCE

303, Gregory K. Arenson, Report of the New York State Bar Association Commercial and
Federal Litigation Section: "[A] scheduling conference is more effective if the court and the
parties engage in direct simultaneous communication.” E-discovery-specific disagreements
should benefit significantly because they present numerous challenges. "Such challenges often
manifest themselves in more pugilistic behavior as attorneys may be more willing to fight or use
delaying tactics than address a novel issue.” Still, geography or limited stakes may justify a
conference by direct, simultaneous communication, rather than an in-person conference. And it
is good to recognize that there are cases in which the judge can properly rely on the Rule 26(f)
report without a conference.

316, Hon. Michael M. Baylson: Telephone conferences can be an effective and inexpensive way
of conducting litigation in a great majority of cases. About half of the E.D.Pa. docket is
employment discrimination and civil rights cases, with a congenial bar experienced in what
discovery is appropriate. "Telephone” should be restored to rule text.

325, Joseph M. Sellers: Requiring telephone, in-person, or "other real-time means" for the
conference is unobjectionable. But it does not seem likely that many conferences are held by
mail now. And the real problem is that "scheduling conferences are often not focused on
achieving early disclosure of key evidence, or are not held at all. Both attorneys and courts
would benefit from stronger guidance on how to structure early scheduling conferences to
identify key issues and design discovery and pre-trial process accordingly.” November Hearing:
p 306 Renews the theme. Speaking to civil rights cases, shares the concerns many have
expressed as to the proposals on proportionality, numerical limits, and cost shifting. Contingent-
fee attorneys are very careful about the discovery they undertake. The problems arise from a
one-size-fits-all set of rules. "[M]uch earlier and more active involvement by the courts in the
management of discovery would help greatly.” Rule 16 should be amended to require this.
Courts, working with the parties, could often stage discovery, "focusing on those matters that
they believe * * * are especially central to one side or the other or both." Courts now are
empowered to do this, but they should be directed to do it. There may be some judges who will
resist such a direction in the rules, but they should come to recognize that the investment of time
at the beginning will be more than repaid by savings at later stages of the process. And it will be
useful to wait to see what lessons can be learned from ongoing pilot projects, such as the
complex litigation project in the Southern District of New York.

383, Alan B. Morrison: The idea is sound. It would be clearer to add " * * * at a scheduling
conference involving simultaneous communication.”

459, Hon. Stuart F. Delery, for the U.S. Department of Justice: "The Department strongly
supports the option of conferences by telephone or more sophisticated electronic means,”
particularly when that saves travel time and expense.

462, George E. Schulman, Robert B. McNary for the Antitrust and Unfair Business Practice
Section of the Los Angeles Bar Assn.: A firm and reliable trial date is the best means to speed up
an action. This does not mean a "rocket docket.” In the past, "every new case filing would result
in a status conference with the assigned judge." That no longer happens. But a party ought to be
able to request a Rule 16 conference — or, if not a Rule 16 conference, an opportunity to "see
the judge to discuss the progress and prospects of a case before the trial starts.”

473, Paul C. Saunders and Rebecca Love Kourlis for ACTL Task Force and IAALS: Endorses
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the proposal, "but we hope that in time, and with some experience, the Committee will see fit to
make initial pretrial conferences mandatory.” Even if a Rule 26(f) report provides a sound basis
for a scheduling order, an "initial pretrial conference could do more than simply serve as the
basis for a scheduling order." It can inform the court about the issues, and may narrow the issues.
It provides an opportunity for the judge to get involved, learn the issues, and tailor the case.
"Multiple pilot projects have emphasized the importance of the initial pretrial conference.” If
proportionality is incorporated in the discovery rules, "it reasonably falls to the judge to make
that determination, and early engagement by the judge facilitates a fair and appropriate analysis."

489, Hon. Rebecca Love Kourlis for The Institute for the Advancement of the American Legal
System: There was consensus at the conference that in-person conferences are more effective.
Some would go further, to require face-to-face conferences absent good cause. But it was
recognized that technology can offer creative and less expensive means.

615, Sidney I. Schenkier for Federal Magistrate Judges Assn.: Endorses eliminating "by
telephone, mail, or other means" as "outdated and unnecessary."

673, Don Bivens for 22 more “individual members of the L eadership of the American Bar
Association Section of Litigation™: "[I]t is an improvement to require that scheduling
conferences be held by simultaneous and live communication * * *"

995, William P. Fedullo for Philadelphia Bar Assn.: Endorses. Telephone conferences are still
permitted, but removing the word from the rule suggests preference for an in-person conference.

2032. Carlo Sabatini:"l agree that an actual conference by direct communication with the court is
valuable.”

2072, Federal Courts Committee, New York County Lawyers” Assn.: Face-to-face conferences
are more conducive to resolving issues, but telephone conferences may be more efficient in some
circumstances. The revision is wise.
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RULE 16: PRESERVING ESI, RULE 502 AGREEMENTS

287, Lynne Thomas Gordon, for the American Health Information Management Association:
AHIMA members "typically manage electronic health record (EHR) systems.” They play a key
role in e-discovery. Federal statutes and regulations converge and overlap with the Civil Rules
"to create an entangled environment ripe for e-discovery requests.” The healthcare industry "is
still primarily focused on the implementation of EHRs and their use in providing clinical care,
rather than establishing new systems, processes, and policies to respond to litigation and
regulatory investigations.” The early stages of litigation often take far too long. To address this
problem, and to ensure that "all forms, formats, and locations of information are preserved,” the
court should ensure "that qualified and credentialed HIM professionals are actively involved
early on in any/all matters involving healthcare litigation or regulatory investigations."

303, Gregory K. Arenson, Report of the New York State Bar Association Commercial and
Federal Litigation Section: Supports adding to the subjects of a scheduling order, and of a Rule
26(f) conference, preservation of ESI and Evidence Rule 502 orders. (1) At the conference the
court may modify current preservation practices and set the rules for post-order preservation
activity, providing greater certainty. Together with Rule 26(f)(3)(C), this will provide a strong
incentive for the parties to cooperate on preservation issues and either agree or clearly identify
their disagreements, providing a means to address preservation issues more efficiently. (2) The
reference to Rule 502 will likely focus the parties’ attention on the importance of such
agreements. Increased use of Rule 502(d) orders will be a good thing. November Hearing:
Michael C. Rakower, p 287: Renews the support.

346, Kenneth J. Withers, for The Sedona Conference Working Group 1 Steering Committee:
Adding "preservation™ to the list of topics is endorsed. But greater change is suggested, in part to
bring all forms of information into the reach of preservation:

(iii) provide-fordiscltostre,tiscovery,or preservation-of
etectronicatly-storec-information: address the scope and limitations

of discovery or preservation;

Suggests adding these words: "including agreements reached under Federal Rule of
Evidence 502 and any agreements addressing legally protected privacy interests.” This "would
facilitate the resolution of an issue that is of increasing concern in civil litigation.

In Appendix C, an addition is suggested for the Committee Note that comments on
providing for preservation of electronically stored information: "judicial intervention is
appropriate only after the parties meet and confer in good faith about these issues.” This
suggestion seems tied to several other suggestions for revising Rule 16(a) and (b). Some of the
suggestions are noted in "other" at the end of these summaries; others go to more general
preservation and spoliation issues focused on Rule 37(e). 2260, Thomas N. Vanderford, Jr., and
Meghan B. Hoffman, for Hyundai Motor America Supports the Sedona recommendation that
"privacy" be added to the list of subjects to be addressed, noting a transnational dimension that is
reflected in other comments as well: "Hyundai Motor Company is subject to strict privacy laws
of Korea."

349, Valerie Shands: This comment bears indirectly on the proposal, suggesting the rules should
"enhance claw-back provisions for inadvertent disclosure," so that "one could speed up the
process by allowing the producing party to disclose all of the information, then retract the few
pieces that may be privileged."

459, Hon. Stuart F. Delery, for the U.S. Department of Justice: Supports the proposal.
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473, Paul C. Saunders and Rebecca Love Kourlis for ACTL Task Force and IAALS: Supports,
but urges that preservation should be discussed by the parties and incorporated in the scheduling
order in terms of all evidence, not only ESI.

615, Sidney I. Schenkier for Federal Magistrate Judges Assn.: Strongly endorses the proposal.

673, Don Bivens for 22 more "individual members of the Leadership of the American Bar
Association Section of Litigation™: Supports inclusion of Rule 502(d) in the list.

995, William P. Fedullo for Philadelphia Bar Assn.: Endorses the proposal, and the parallel
provisions in Rule 26(f). The effort to encourage attorneys to discuss Evidence Rule 502(d)
orders is desirable. Rule 502(a) is an underused but potentially valuable tool; a well-developed
plan framed by a Rule 502(d) order "can all but eliminate the potential waiver of privilege during
the production process."

1335, Aleen Tiffany for Illinois Assn. of Defense Trial Counsel: Opposes the proposal. "[T]he
scheduling order is often a very premature occasion for" discussing preservation. This topic is
too important to be approached hurriedly. And if it is included, the result may be to impede entry
of a scheduling order.

2072, Federal Courts Committee, New York County Lawyers” Assn.: Supports. Addressing
preservation will enhance cooperation. "FRE 502 is an invaluable tool for lessening the time and
expense associated with privilege reviews and waiver issues.” The Committee "understand that a
typical FRE 502(d) agreement would prevent the waiver of privilege and allow for the claw-back
of privileged materials."

2150, Gayla Thal for Union Pacific Corp.: This is one of several comments endorsing the Sedona
Conference recommendation that preservation should be added to Rule 16(a) as one of the
purposes of a pretrial conference.




Summary of Testimony and Comments
August, 2013 Civil Rules Published for Comment
page -26-

RULE 16: CONFERENCE BEFORE DISCOVERY MOTION

292, Lyndsey Marcelino. for The National Center for Youth Law: "[R]equiring an information
conference with the court before parties file discovery motions may reduce the time between
service and a Rule 16 conference.” That will be helpful.

303, Gregory K. Arenson, Report of the New York State Bar Association Commercial and
Federal Litigation Section: Many local rules and many judges require a conference or a short
letter before a discovery motion. Anecdotal experience suggests this reduces the number and
burden of discovery motions. Some question whether a terse presentation could predispose the
court to a decision before an adequate presentation is made by motion papers. So it is wise to
make the pre-motion conference an option, not a requirement for all cases.

325, Joseph M. Sellers: This comment provides a strong endorsement of early, active, hands-on
case management, summarized with the "discovery generally” comments. The pre-motion
conference is such a good idea that it should be made the default — a judge who strongly resists
this approach could opt out, but more judges would be encouraged to use it.

349, Valerie Shands: Suggests it will be useful to increase informal resolution of discovery
disputes by a brief conference call with the judge.

351, Eric Hemmendinger for Shawe Rosenthal LLP: Supports. "The vast majority of discovery
disputes are simple and can be quickly resolved in a telephone conference with the court.”

357, Joanne S. Faulkner: Courts already have the discretion to require a pre-motion conference.
"[M]y experience is that off-the-cuff discovery rulings are often based on less than adequate
information (such as would be contained in a brief)" and are wrong.

409, Michael H. Reed, Fern C. Bomchill, Helen B. Kim, Robert O. Saunooke, and Hon. Shira A.
Scheindlin, individual members of ABA Standing Committee on Federal Judicial Improvements:
This is acceptable.

473, Paul C. Saunders and Rebecca Love Kourlis for ACTL Task Force and IAALS: "Several
jurisdictions around the country * * * have implemented similar procedures * * * with very
positive results."

479, Earl Blumenauer, Suzanne Bonamici, Peter Defazio, and Kurt Schrader, Members of
Conagress: Support, as improving the discovery process.

489, Hon. Rebecca Love Kourlis for The Institute for the Advancement of the American Legal
System: There was broad support at the conference, from both plaintiff and defense attorneys.
They reported positive experiences. Some noted that it may be useful to require a one- or two-
page letter before the pre-motion conference. And some urged that the pre-motion conferences
should be required before dispositive motions, including summary judgment motions.

615, Sidney I. Schenkier for Federal Magistrate Judges Assn.: Because the proposal only permits
and does not require a pre-motion conference, the Association is not opposed. But it would
oppose a requirement that might conflict with local rules or practices.

623, R. Matthew Cairns: Chief Judge LaPlante, D.N.H., "has this requirement (although his
colleagues do not) and it has proven to be highly effective." February hearing.p 6, at 10: says the
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Same.

635, Matthew D. Lango for NELA/Illinois: "This change will encourage cooperation between
the parties, reduce gamesmanship, and generally aid in the efficient and speedy resolution of
claims.”

673, Don Bivens for 22 more "individual members of the Leadership of the American Bar
Association Section of Litigation™: Supports.

854, Hon. James G. Carr: The pre-motion conference should be required. It has been required by
local rule in the Northern District of Ohio since 1994, and it works. "I probably have no more
than two or three formal motions to compel a year. During that time, | will have perhaps a couple
dozen phone conferences following a request for assistance. Those conferences rarely last more
than a half hour, are always on the record, invariably result in a prompt and binding decision,
and move cases along far more quickly * * *."

864, Wendy Butler Curtis: Undertook a docket survey of eight district judges — four who
require either a pre-motion conference or a short letter brief before making a discovery motion,
and four who do not. The ratio of motions to cases was 5.59% for the judges who do not have
such a requirement, and 1.37% for those who do. This practice should be required.

1335, Aleen Tiffany for Illinois Assn. of Defense Trial Counsel: Opposes. "In our experience,
such conferences, without a written motion before the court and the parties, lend themselves to
quick and less-informed decisions on matters that potentially can have a significant impact on
the merits of the case and involves substantial expense."

1413, Jocelyn D. Larkin for Impact Fund and several others: Supports the proposal. "Most
discovery disputes (even those in large cases) are not factually complicated and do not warrant
extensive (and expensive) briefing on a 35-day motion calendar. Systemic reform cases often
present threshold questions about the scope of discovery * * *. Attorneys for government
agencies may have less flexibility to cooperate in discovery matters than their private
counterparts, making early and active assistance from the court particularly critical.”

1883, Norman E. Siegel: Several districts have this rule, including our local district, W.D.Mo.
This "is the single most important mechanism to make discovery more efficient and curb
discovery abuses.” It will not add significant burdens on the courts.

2032, Carlo Sabatini: (1) Some judges in M.D.Pa. issue an order at the beginning of each case
that implements this proposal. But "the procedure actually encourages parties to initially take
unreasonable discovery positions.” That is because if a motion is required, the risk of a fee
sanction if an unreasonable party does not abandon unreasonable positions in the pre-motion
conference of the parties leads to abandoning unreasonable positions. An informal hearing
before a motion means that there is no risk — there is no provision for sanctions for taking
unreasonable positions, and any position that remains to be pursued by a formal motion is
substantially justified because the court did not force abandonment. (2) But if the proposal goes
forward, the rule should require that the conference be on the record.

2072, Federal Courts Committee, New York County Lawyers” Assn.: Many courts require pre-
motion conferences. They often serve to resolve discovery disputes without motions.

2110, Miriam Hallbauer & Richard Wheelock for LAF: "This change appears likely to save time,
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reduce costs, and generally aid in the efficient and speedy resolution of claims."

November hearing, John C.S. Pierce: p. 24: My clients — defendants — do not like discovery
disputes, do not like paying for them. Getting the judge on the phone resolves the issue. "That is
a wonderful tool * * *."

February Hearing, Conor R. Crowley, for "consensus" of a Sedona working group: p 280 Fully
endorses this proposal.
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RULES 26 ET SEQ.: DISCOVERY GENERALLY

261, David McKelvey: The proposals will not streamline litigation, but will favor parties with
more financial resources to investigate matters presuit.

283, Christian Mester: Large companies and insurance companies routinely ignore
interrogatories and requests for documents, forcing plaintiffs to make motions to compel that are
unpopular with judges. The rules changes would prevent discovery that has been available under
the present rules, taking procedure back to the days of trial by ambush, and placing plaintiffs at a
further disadvantage.

286, Stephen J. Herman: Comments primarily on Rule 26(b)(1), but adds a footnote: "[T]he
existing and proposed Rules attempt to ‘micro-manage’ the litigation process, and legislate
issues that are better left to the Court’s discretion, to be applied on a case-by-case basis.” So
generally opposes the proposed changes to Rules 30, 36, and 37, as well as the other changes to
Rule 26.

289, Craig B. Shaffer & Ryan T. Shaffer: Magistrate Judge Shaffer begins this 30-page article, 7
Federal Courts Law Review 178, 179, by noting that the proposals "May become a background
on which competing philosophical perspectives wage war over the role of civil litigation in
today’s society."

291, Fred Slough: As it is, in discrimination and consumer cases discovery limits have been
closing the federal courts for the ordinary American. Plaintiffs need adequate discovery, but the
limits imposed work all to the advantage of defendants who have all the information and need
little from plaintiffs.

297, Trevor B. Rockstad for the Darvon/Darvocet Litigation Group, AAJ: "The uncertainty that
these changes will inject into discovery will lead to mountainous collateral litigation * * *."

301, Hillary G. Rinehardt: "The proposed changes will negatively impact almost all plaintiffs,
but in particular those plaintiffs involved in complex litigation where there are multiple
defendants.” Typically defendants control the majority of relevant information, and will have
new tools to avoid providing it.

302, John K. Rinehardt: Verbatim the same as 301.

306, William C. Faber, Jr.: "The complex organizational structure of organizations demands
more discovery than the changes provide.” There is little help for senior citizens seriously
injured by the neglect of a nursing home or a citizen wounded by international banks’ financial
fraud."

310, Johnathan J. Smith, for NAACP Legal Defense Fund:"[T]he proposed amendments * * *
threaten to undermine the ability of civil rights plaintiffs to obtain relief through the federal
courts." And the impact of limiting discovery (and limiting sanctions for failure to preserve
discoverable information) should be assessed in the context of other recent developments that
have made it more difficult to prevail on civil rights claims. Pleading standards have been raised.
Class certification has become more difficult.

318, Brian Sanford: Further restrictions on discovery will mean that summary-judgment records
are even more different from trial records. The restrictions will favor the defense and infringe on
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the right to jury trial. (319, Christopher Benoit, is verbatim the same. 320, Thomas Padgett Jr.,
interpolates points of emphasis in between verbatim duplication.)

322, Michelle D. Schwartz, for Alliance for Justice: Includes a long preface to more specific
comments. The proposals will not only make it more difficult for plaintiffs to stand up for their
rights in court. They also will make it more difficult "for the public to learn of corporate
wrongdoing and threats to their health and safety.” These effects must be considered in a broader
context that is restricting access justice. (1) Courts are understaffed and overburdened. (2)
Forced arbitration clauses divert disputes to private proceedings with no discovery and
"conducted by an arbitrator of the company’s choosing.” (3) Access to class actions is being
limited. (4) Pleading standards have been heightened. Compounding these problems by
restricting discovery will make plaintiffs less willing to come forward, and will make attorneys
less willing to take their cases. Private enforcement of public policy will be further limited.

324, Jonathan J. Margolis: Writes primarily for employment plaintiff litigation, but reflects on
other types of cases as well. Cumulatively, the proposed changes will favor those who have more
information — commonly defendants — and harm those who have less — commonly plaintiffs.
Information imbalance is especially rife in civil rights litigation. "The progression that has led to
the near-extinction of civil trials will only be exacerbated if less discovery is permitted * * *."
The amendments, moreover, will encourage misuse of discovery by obstructionism. Efficiency
will be impaired by more frequent motion practice — for example, there are few motions to take
more than 10 depositions, but there will be many motions to take more than 5. There is little
evidence of any need to impose these changes and costs.

325, Joseph M. Sellers: The proposed discovery changes will unsettle the law, "requiring parties
more often to appeal to the courts to obtain discovery in excess of tightened presumptive limits,
and providing more hooks on which to hang objections * * *." This comment includes a lengthy
statement of the advantages of early, active, hands-on case management, but "agree[s] with the
Committee’s point that adoption of new, universal mandates regarding judicial case management
is likely premature * * *." Much can be learned from pilot projects, such as the NELA protocol
for employment cases and the S.D.N.Y. complex-case project. And individual judges, such as
Judge Grimm, are helping to mark the way through discovery management orders.

329, Bryan Spoon: "The proposed changes benefit large corporations and add another barrier
between a Plaintiff and the materials that could prove, or disprove his/her case.” (It is not clear
from context whether this addresses only proposed Rule 37(e), or other of the proposals more
generally.)

331, Robert DiCello: (These brief comments seem to be addressed to various aspects of the
discovery proposals, although only the numerical limits proposals are directly identified.) There
is no problem of excessive discovery. The numerical limits are too low for many serious or
complicated cases, and will disproportionately impact civil rights case. They are completely one-
sided in favor of defendants, and do not do much of anything to penalize obstruction in discovery
and unwarranted motion practice. They will not make litigation more accessible to everyday
citizens.

332, Samuel Cohen: The proposals will not reduce costs; instead they will increase motion
practice. They will disadvantage plaintiffs litigating against well-resourced defendants. The
limits on depositions and document requests (?) should not be enacted.

335, Rebecca Heinegg: The proposals are one-sided. They hurt plaintiffs by limiting discovery,
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"but do nothing to penalize obstruction in discovery and unwarranted motion practice."

336, William York: The proposals are one-sided. They will limit discovery, hurting plaintiffs’
attorneys. They will increase contention and disagreements, leading to more contentious motion
practice.

340, Joseph Treese: Seems to be aimed at the full package of proposals in suggesting careful
consideration of the expanded case-management burden faced by the judiciary.

341, Karen Larson: "These limitations on discovery are strictly for the benefit of defendants,"
who hold all the evidence. Plaintiffs largely bear the cost of depositions anyway. Further
discovery disputes will result.

342, Stephen C. Yeazell: "[A]vailable empirical evidence does not suggest a crisis in civil
litigation of the scope that would merit the proposed changes. The FJC studies "do not portray a
system in need of the[se] wide-ranging changes.” They show only that occasional bad lawyers or
less-than-diligent judges allow pretrial proceedings to impede justice. The studies contradict the
proposals.

349, Valerie Shands: "As lawyers and judges, we suffer from perception bias." "[I]t may be that
the length of time for discovery is entirely necessary and proper.” Hard research is needed. We
do not have it. The FJC analysis of surveys, including one by the American Bar Association
Litigation Section and one by the American College of Trial Lawyers, shows remarkable
inconsistencies of results. Further, "[t]he trial itself requires roughly two times the amount of
man hours as the discovery process."

Also suggests amending Rule 37 to increase the use of sanctions to teach many attorneys
that they can no longer "get away with frivolous motions, irrelevant discovery requests, and
unfounded blanket objections."

351, Eric Hemmendinger for Shawe Rosenthal LLP: Discovery is the major reason for the
excessive cost of litigation. It often pressures employers into settling nonmeritorious cases.

354, Joseph Scafetta Jr.: Rather than allocate this one paragraph among the several topics it
covers, the point is that the rules should be expanded to allow more discovery. Not 10, but 20
depositions; not 25, but 50 interrogatories; unlimited requests to admit. "[C]ost should never
enter into the equation defining what is discoverable."

357, Joanne S. Faulkner: Adopt a rule that discovery objections are waived unless the objector
initiates and conducts a good faith conference within two weeks of the objection.” "[T]ypically |
have to chase objecting counsel for weeks on end to get a ‘good faith” discovery conference

going."

361, Caryn Groedel: From the plaintiff’s perspective in employment law, the proposals appear
"overwhelmingly and undeniably aimed at chilling the number of lawsuits filed in the federal
courts."

364, Sarah Tankersley: In medical malpractice cases, defendants have vastly superior knowledge
and much more documentation. "Restricting the ability of parties to obtain relevant information
is going to lead to unfair results."

366, Paul D. Carrington: There are occasional excesses, but the FJC data do not support the
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claim that discovery is generally excessive. It has been made expensive by hourly billing, but the
hourly fees in responding to requests to produce and sending teams of lawyers to depositions are
declining, and technology will bring further reductions. "The central features of the 1938 Rules
enabling the enforcement of citizens’ legal rights were those confirming the rights of litigants to
use the power of government to investigate events and circumstances giving rise to their claims
or defenses.”

371, AJ Bosman: In civil rights cases, "[I]t is already next to impossible to obtain necessary
discovery in an action, with Defense counsel taking full advantage of the current rules to hide
evidence essential” to plaintiffs. "Judges routinely interpret the existing rules against Plaintiffs
and in favor of Defendants * * *." "Raising the bar to obtain essential and necessary evidence is
just going to leave Plaintiffs and their attorneys at the mercy of big companies and their big law
firms — and the Judges with another excuse to favor the Defendants." Remember fee-shifting
statutes reflect the role of private attorneys general. Please reconsider, or at least provide some
protection for plaintiffs.

372, J. Burton LeBlanc, for American Association for Justice: AAJ disagrees with the claim that
excessive discovery occurs in a worrisome number of cases, and creates serious problems. These
concepts are not defined by the Committee. The FJC study demonstrates there is no pervasive
problem with discovery. In complex, high-stakes cases the parties will agree to extend beyond
the narrow restrictions set by the proposed rules. The impact will occur only in cases involving
smaller plaintiffs against large defendants. And they will create an incentive to maintain
information in forms that are costly to access, in order to claim the cost of production outweighs
possible benefits.

Additional general observations at pp. 24-25 suggest that the proposals will force
plaintiffs "to engage in these mini-trials to prove unknown facts in order to even discover the
facts." With less fact discovery, parties will have to rely on more experts to prove their cases;
defendants can