098-CV-072
PRACTITIONERS’ COMMENT ON RULE 56(c)

December 1, 2008

By Email

Peter G. McCabe, Secretary

Committee on Rules of Practice and Procedure of the
Judicial Conference of the United States

Thurgood Marshall Federal Judiciary Building

One Columbus Circle NE

Washington, DC 20544

Re: Proposed Amendment of Federal Rule of Civil Procedure 56

Dear Mr. McCabe:

The undersigned are all experienced federal practitioners, including plaintiffs’ and
defense lawyers; practitioners from large and small firms; leaders of law firms, litigation
departments and litigation practice groups; and leaders in national, state, federal and local bar
organizations. We write in response to the request of the Advisory Committee on the Federal
Rules of Civil Procedure for comment on the proposed amendment to Rule 56. We address only
Rule 56(c), and only one aspect of that provision.

We urge the Advisory Committee not to mandate the use of statements of undisputed fact
(“SUF”) as the default rule in connection with all summary judgment motions but, rather, to
make the default rule that no SUF is required, permitting the judge, in any particular case, to
require an SUF if he or she deems it appropriate.

Sienatories:

Mark A. Aronchick
Hangley Aronchick Segal & Pudlin

Philadelphia, Pennsylvania
hup://www.hangley.com/attorneys/bios/Mark _Aronchick

Mark H. Alcott
Paul, Weiss, Rifkind, Wharton & Garrison LLP
New York, New York

http://www.paulweiss.conylawyers/detail.aspx?attorney=343

Scott J. Atlas
Weil, Gotshal & Manges LLP

Houston, Texas
http://www.weil.conyscottatlas/
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Signatories (continued):

Stephen M. Axinn
Axinn Veltrop & Harkrider LLP
New York, New York

http://www.avhlaw.com/attorneys-3.html

Desmond T. Barry, Jr.
Condon & Forsyth LLP
New York, New York

http://www.condonlaw.com/att _barry.htm

Jeffrey Barist
Milbank, Tweed, Hadley & McCloy LLP
New York, New York

htip://www.milbank.com/en/Attornevs/a-c/Barist Jeffrey.htm

Donald W. Bivens
Snell & Wilmer LLP

Phoenix, Arizona
htip://www.swlaw.com/donbivens/

David M. Brodsky
Latham & Watkins LLP
New York, New York

http.//'www.lw.com/Attornevs.aspx ?page=Attorney Bio&attno=00202

James J. Brosnahan
Morrison & Foerster LLP

San Francisco, California
http://www.mofo.com/attomeys/42/summary.html

James S. Brown
Wilson Elser Moskowitz Edelman & Dicker LLP
New York, New York

http://www.wilsonelser.com/Lawyers/detail.aspx ?attorney=658

Robert L. Byman

Jenner & Block LLP

Chicago, 1llinois
http://www.jcnner.com/people/bio.asp?id=68
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Signatories (continued):

Michael P. Carroll
Davis Polk & Wardwell LLP
New York, New York

hitp://www.dpw.com/lawvers/bio/mcarroll.htm

Dale M. Cendali
O’Melveny & Myers LLP
New York, New York

http://www.omm.com/dalecendali/

Evan R. Chesler
Cravath, Swaine & Moore LLP
New York, New York

htip://www.cravath.convbios/echesler.aspx

David W. Clark
Bradley Arant Rose & White LLP

Jackson, Mississippi
http://www.bradle varant.com/attorney_prof.php?id=50167

Robert A. Clifford

Clifford Law Offices

Chicago, 1llinois

http://www.cliffordlaw.com/portal memberdata/robertclifford

John P. Coffey
Bernstein Litowitz Berger & Grossmann LLP

New York, New York
http://www.blbglaw.com/attorneys/data/coffey_john

Ronald Jay Cohen
Cohen Kennedy Dowd & Quigley

Phoenix, Arizona
htip://www.ckdqlaw.com/team detail. aspx?at=2

J. Donald Cowan, Jr.
Ellis & Winters, LLP
Raleigh, North Carolina

http://www.elliswinters.com/?p=inside/2our people/lattorneys/dcowan/background
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Signatories (continued):

George A. Davidson
Hughes Hubbard & Reed LLP
New York, New York

hitp://www.hugheshubbard.com/attorneys/Detail.aspx ?attorney=1246

Charles H. Dick, Jr.

Baker & McKenzie

San Diego, California
hitp://www.bakernet.com/cmsbm/templates/displayattomey.aspx 2tmk prid=03840

Gregory L. Diskant
Patterson Belknap Webb & Tyler LLP
New York, New York

htep://www.pbwt.com/diskant gregory _bio/

John H. Doyle, III
Reed Smith LLP
New York, New York

http:// www.reedsmith.com/our_people.cfm?widCalll1=customWidgets.content_view _| &cit_id=17879

Sheldon Elsen
Orans, Elsen, Lupert & Brown LLP
New York, New York

http://www.oellaw.com/bios/sheldon elsen.htiml

Francis G. Fleming, Jr.
Kreindler & Kreindler LLP
New York, New York

hitp://www kreindler.convbiographies/counsel/francis fleming.html

Samuel H. Franklin
Lightfoot, Franklin & White LLC

Birmingham, Alabama
http://www.lightfootlaw.com/alabama-lawyer/attorney.cfm?ID=13

Barry H. Garfinkel
Skadden, Arps, Slate, Meagher & Flom LLP

New York, New York
http://www.skadden.com/index.cfm?contentID=45&biolD=43
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Signatories (continued):

Robert J. Giuffra, Jr.
Sullivan & Cromwell LLP
New York, New York

http://www.sullcrom.com/giuffrajrrobertj/

Robert A. Goodin
Goodin, MacBride, Squeri, Day, & Lamprey, LLP
San Francisco, California

Martin R. Gold
Sonnenschein Nath & Rosenthal LLP
New York, New York

http://www.sonnenschein.com/attorneys/index.aspx?aid=0003413

Lawrence Iason
Morvillo, Abramowitz, Grand, Iason, Anello & Bohrer, P.C.
New York, New York

http://www.maglaw.com/attorneys/dala/iason lawrence

Gregory P. Joseph
Gregory P. Joseph Law Offices LLC
New York, New York

http://www.josephnyc.com/attorney/?Gregory P Joseph

Robert J. Jossen
Dechert LLP

New York, New York
http://www.dechert.com/lawyers/lawyers.jsp?pg=detail &id=4984

Mitchell A. Karlan
Gibson Dunn & Crutcher LLP
New York, New York

http://www.gibsondunn.com/lawyers/mkarlan

Timothy D. Kelly

Kelly and Berens, P.A.
Minneapolis, Minnesota
tkelly @kellyandberens.com
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Signatories (continued):

David E. Kendall N
Williams & Connolly LLP
Washington, D.C.

http://www.wc.com/attorney-DavidKendall.html

Philip J. Kessler

Butzel Long

Detroit, Michigan
http://www.butzel.com/bioppsea.cfim?PI 1D=64

John L.A. Lyddane
Martin Clearwater & Bell LLP
New York, New York

http://www.mcblaw.com/index.php?option=com biobuilder&Itemid=48& func=fullvicw& staffid=37

Jonathan J. Lerner
Skadden, Arps, Slate, Meagher & Flom LLP

New York, New York
http://www.skadden.com/index.cfm?contentlD=45&biol D=81

Ronald L. Marmer

Jenner & Block LLP

Chicago, Illinois
http://www.jenner.com/people/bio.asp?id=255

Hon. John S. Martin
Martin & Obermaier LLP
New York, New York

http://www.martinobermaierlaw.convinartin.html

William G. McGuinness
Fried, Frank, Harris, Shriver & Jacobson LLP

New York, New York
http://www.ffhs|.com/index.cfm?pagelD=42&itemID=443

Paul S. Meyer
Paul S. Meyer Law Offices P.C.

Costa Mesa, California
http:/www.lawyers.com/paulsmeyer/jsp2223483.isp
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Henry G. Miller
Clark Gagliardi & Miller, P.C.

White Plains, New York
http://www.cgmlaw.com/lawyer-attorney- 1242354 .html

Marc S. Moller
Kreindler & Kreindler LLP
New York, New York

http://www.kreindler.com/biographies/partners/marc_moller.html

Elizabeth N. Mulvey
Crowe & Mulvey, LLP

Boston, Massachusetts
http://www.crowemulvey.com/elizabeth mulvey.php

Barry R. Ostrager
Simpson Thacher & Bartlett LLP
New York, New York

http://www.simpsonthacher.com/bios/BOstrager.htm

Daniel A. Pollack
Pollack & Kaminsky
New York, New York

dapollack @pollacklawfirm.coin

James W. Quinn
Weil, Gotshal & Manges LLP
New York, New York

http://www.weil.com/[amesquinn/

John B. Quinn
Quinn Emanuel Urquhart Oliver & Hedges LLP

Los Angeles, California
http://www.quinnemanuel.convattorneys/quinn-john-b.aspx

Debra L. Raskin
Vladeck, Waldman, Elias & Engelhard, P.C.

New York, New York
http://www.vladeck.com/content.cfm/ID/2009 1
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Dennis P. Rawlinson
Miller Nash LLP

Portland, Oregon
http://www.millernash.com/showbio.aspx ?Show=206

Roy L. Reardon
Simpson Thacher & Bartlett LLP
New York, New York

htip://www.stblaw.com/bios/RReardon.htm

Harry M. Reasoner
Vinson & Elkins LLP

Houston, Texas
hitp://www.vinson-elkins.com/lawyers/lawyer_detail.aspx21d=3426

Richard A. Rosen
Paul, Weiss, Rifkind, Wharton & Garrison LLP
New York, New York

http://www.paulweiss.com/lawyers/detail.aspx ?attorney=208

Steven O. Rosen
The Rosen Law Firm

Portland, Oregon
http://www.rosenlawfirm.com/Firm%20Info/Lawyers/1 500440.aspx

Paul Mark Sandler
Shapiro Sher Guinot & Sandler

Baltimore, Maryland
http://www.shapirosher.com/pms/

Jonathan D. Schiller
Boies, Schiller & Flexner LLP

New York and Washington, D.C.
JSchiller@BSFLLP.com
http://www .bsfllp.com/lawyers/data/0002 /

Jerold S. Solovy

Jenner & Block LLP

Chicago, Illinois
http://www.jenner.com/people/big.asp?id=21 |
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A. Gilchrist Sparks; III
Morris, Nichols, Arsht & Tunnell LLP

Wilmington, Delaware
http://www.mnat.com/attorneys-62.html

Charles A. Stillman
Stillman, Friedman & Shechtman, PC
New York, New York

http://www stillmanfriedman.com/main.ihtml?page=profile&attorne yID=4

Dennis R. Suplee

Schnader Harrison Segal & Lewis LLP

Philadelphia, Pennsylvania
http://www.schiader.com/professionals/xprProfessionalDetailsSchnader.aspx ?xpS T=ProfessionalDetail & profession
al=186&op=fullbio

Stephen D. Susman
Susman Godfrey LLP
New York, New York

http://www.susmangodfrey.com/?id=146

David B. Tulchin
Sullivan & Cromwell LLP
New York, New York

http://www.sullcrom.com/lawyers/detail.aspx ?attorney=149

John L. Warden
Sullivan & Cromwell LLP
New York, New York

http://www.sullcrom.com/wardenjohnl/

David C. Weiner
Squire, Sanders & Dempsey LLP
Cleveland, Ohio

http://www.ssd.com/lawyers/lawyer detail.aspx?lawyerid=20211

Theodore V. Wells, Jr.
Paul, Weiss, Rifkind, Wharton & Garrison LLP
New York, New York

http.//www.paulweiss.com/lawvers/detail.aspx ?attorney=377
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Edwin J. Wesely
Pillsbury Winthrop Shaw Pittman LLP
New York, New York

http://www.pillsburylaw.com/edwin. wesely

Sharon M. Woods
Barris, Sott, Denn & Driker, P.L.L.C.
Detroit, Michigan
http://www.bsdd.com/Bio/SharonWoods.asp

Mark C. Zauderer
Flemming Zulack Williamson Zauderer LLP
New York, New York

http://www.fzw.com/sitecontent.cfm?section=attorneys&page=attorney _bio&itemID=297




