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Re: Proposed Federal Rule of Appellate Procedure 32.1

Dear Sam:

I write in opposition to proposed Federal Rule of Appellate Procedure 32. 1.
The proposed rule would make more difficult our job of keeping the law of the
circuit clear and consistent, increase the burden on the judges of our lower courts,
make law practice more difficult and expensive, and impose colossal
disadvantages on weak and poor litigants. None of the reasons the Advisory
Committee Note advances in support of this rule is remotely persuasive. Circuits
differ widely in size and legal culture, and the current situation-where the matter
is left to the informed discretion of the court of appeals issuing the dispositions in
question-has caused no demonstrable problems. I urge the Committee to
abandon this ill-advised proposal and move on to more pressing matters.

1. The Proposed Rule Will Undermine Our Mission of Maintaining
Uniformity and Clarity in the Law of the Circuit.

The Ninth Circuit has adopted Ninth Circuit Rule 36-3-which would be
preempted by proposed FRAP 32.1-in a sincere and considered effort to maintain
the consistency and uniformity of our circuit case law. We are aware of
complaints by a small but vociferous group of lawyers and litigants about the rule,
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and we have considered and debated their objections on numerous occasions over

the years. Nevertheless, the judges of our court have consistently voted to retain

the rule, in the firm belief that the rule's benefits far outweigh its disadvantages.
We are convinced, moreover, that the great majority of lawyers practicing in the
courts of our circuit strongly support our noncitation rule.

The Advisory Committee Note, which provides the only public insight into

the Committee's thinking, gives surprisingly short shrift to the carefully
considered policy judgment of the very judges whose names appear on the
dispositions in question. When the people making the sausage tell you it's not
safe for human consumption, it seems strange indeed to have a committee in
Washington tell people to go ahead and eat it anyway. The Advisory Committee
Note observes that all manner of sources may be cited in court papers, including
"opinions of federal district courts, state courts, and foreign jurisdictions, law
review articles, treatises, newspaper columns, Shakespearian sonnets, and
advertising jingles," and finds no persuasive reason to prohibit the citation of
unpublished dispositions of the courts of appeals. Proposed Fed. R. App. P. 32.1
advisory committee note, at 35 [hereinafter Advisory Committee Note]. Our
judges, however, find very persuasive and obvious reasons for drawing that
distinction: Shakespearian sonnets, advertising jingles and newspaper columns
are not, and cannot be mistaken for, expressions of the law of the circuit. Thus,
there is no risk that they will be given weight far disproportionate to their intrinsic
value.

Dispositions bearing the names of three court of appeals judges are very
different in that regard. Published opinions set the law of the circuit, and even
unpublished dispositions tend to be viewed with fear and awe, simply because
they, too, appear to have been written (but most likely were not) by three circuit
judges. This is not so much of a problem in the court of appeals, where we are
well aware of the distinction between opinions and unpublished dispositions. But
it is a serious and ongoing problem in the lower courts of the circuit, where the
distinction is much less well understood or respected, and a poorly phrased
memorandum disposition can cause endless delay and confusion for the lawyers
and the court.

This is no mere speculation. Despite our rule, parties do on occasion cite
unpublished dispositions to the district, bankruptcy and magistrate judges of our



circuit, and I have read a number of transcripts in which an unpublished
disposition was the subject of discussion. The judge and opposing cou l often

spent endless pages of transcript debating what Judges X, Y and Zght have

meant when they used a- particular phrase in an unpublished disposition aphrase

slightly different from that in a published opinion on the same poit. Wy did the
judges use these particular words rather than other ones? What exacy did they

mean by that slight change in wording? The fact of the matter is udesX," Y and

Z almost certainly meant nothing at all, because they had little or notig to do

with the drafting of the disposition, which in all probability was drafted by a law

clerk or central staff attorney. Nevertheless, lower court judges, whose rulings

will be appealed to the circuit, are extremely reluctant to ignore finehnuances of
wording that they believe reflect the views of three court of appeals judges.

Unlike law review articles, opinions of district courts and other nonbinding''

authorities, unpublished dispositions of the circuit are seldom dismissed as,,,

inconsequential, yet they should be.

What the Advisory Committee Note fails to appreciate is that our

noncitation rule, like that of many other courts, applies not only to the' parties, but

also to the courts of our circuit. See 9th Cir. R. 36-3 ("Unpublished dispositions

and orders of this Court may not be cited to or by the courts of this circuit ....

(emphasis added). This is quite significant and explains the rationale of the rule.

By prohibiting judges of this circuit-district judges, bankruptcy judges,
Bankruptcy Appellate Panel judges, magistrate judges -'from relying on

unpublished dispositions, we are giving important instructions as to how they are

to conduct their business. Their responsibility in applying the law is to analyze

and apply the published opinions of this court and opinions of the Supreme -Court.

They are not relieved of this duty just because there is an unpublished circuit

disposition where three judges have applied the relevant rule of law to what
appears to be a similar factual situation. The tendency of lower court judges, of

course, is to follow the guidance of the court of appeals, and the message we
communicate through our noncitation rule is that relying on an unpublished

disposition, rather than extrapolating from published binding authorities, 'is not a

permissible shortcut. We help ensure that judges faithfully discharge this duty by

prohibiting lawyers from putting such authorities before them, and thereby
distracting the judges from their responsibility of analyzing and reasoning from
our published precedents.
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The Advisory Committee Note naively claims that "[a]n opinion cited for its

'persuasive value' is cited not because it is binding on the court .... [but because]

the party hopes that it will influence the court as, say, a law review article
might-that is, simply by virtue of the thoroughness of its research or the

persuasiveness of its reasoning." Advisory Committee Note, supra, at 34. Of

course, nothing prevents a party from copying wholesale the thorough research or

persuasive reasoning of an unpublished disposition-without citation. But that's

not what the party seeking to actually cite the disposition wants to do at all; rather,

it wants the added boost of claiming that three court of appeals judges endorse that

reasoning. The Advisory Committee's persistent failure to even acknowledge this
important point undermines its conclusions.

The same error underlies the Advisory Committee's spurious attempt to

draw a distinction between citability and precedential value. No such distinction
is possible. Unlike other authorities, cases are cited almost exclusively for their

precedential value. In other words, by citing what a court has done on a previous
occasion, a party is saying: This is what that court did in very similar
circumstances, and therefore, under the doctrine of stare decisis, this court ought

to do the same. (Of course, a party distinguishing an earlier case would do the

converse-argue that, because the facts are different here, this court ought to reach

a different result than the earlier court.) By saying that certain of its dispositions
are not citable, a court of appeals is saying that they have zero precedential
value-no inference may be, drawn from the fact that the court appears to have
acted in a certain way in a prior, seemingly similar case. By requiring that all

cases be citable, proposed FRAP 32.1 is of necessity saying that all prior decisions
have some precedential effect. If the Committee persists in going forward with its

ill-advised rule, one would hope that the Advisory Committee Note will be revised
to candidly recognize this inescapable reality.

A few years back, my colleague Judge Stephen Reinhardt and I wrote an
article in California Lawyer titled Please Don't Cite This! I attach a copy at Tab
1. In that article we discuss in some detail the practices within our court and

explain why it is folly for lawyers and lower court judges to spend time
researching, analyzing and debating the fine points of our unpublished
dispositions. As we explain, unpublished dispositions-unlike opinions-are
often drafted entirely by law clerks and staff attorneys. See Alex Kozinski &
Stephen Reinhardt, Please Don't Cite This!, Cal. Law., June 2000, at 43, 44 [Tab
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1]. A good 40 percent of our unpublished dispositions-some 1520-were'issued
as part of our screening program in 1999. Id. That number increasedto 8'00' in
2002 and to 1998 in 2003. This means that these dispositions'wered your
central staff and presented to a panel of three judges in camera, with an aerage of
five or ten minutes devoted to each case. During a two- or three-day monthly
session, a panel of three judges may issue 100 to 150 such rulings. 14 We are-
very careful to ensure that the result we reach in every case is right, aid l believe
we succeed. But there is simply no time or opportunity for 'the judges to fine-tune
the language of the disposition, which is presented as a final draft by staff;
attorneys.

As the Committee must surely be aware, the precedential effect of an
opinion turns on the exposition of the relevant facts (and the omissionof irrdelevant
ones), and the precise phrasing of propositions of law. Yet, given'the press' of our
cases, especially screening cases, we simply do not have the time to shape an'd edit
unpublished dispositions to make them safe as precedent. In other words, -we can'
make sure that a disposition reaches the correct result and adequately explains to
the parties why they won or lost, but we don't have' the time to' consider-how the
language of the disposition might be construed (or misconstrued) when applied to
future cases. That process-the process of anticipating how the language of the
disposition will be read by future litigants and courts, and how small variations' in
wording might be imbued with meanings never intended-takes exponentially
more time and must be reserved, given our caseload, to the cases we designate for
publication.

The remaining portion of our unpublished dispositions is produced in
chambers and so may get somewhat more judicial attention. However, these
dispositions suffer from a very different problem. It is an open secret that law
clerks prepare bench memos for cases handled in chambers and, after the judges
vote on the outcome, clerks frequently convert their bench memos into
dispositions by adding a caption and changing the beginning and the ending. Such
converted bench memos often contain protracted discussion of the facts-some
relevant, some not-and discussion of such noncontroversial matters as the
standard of review. To paraphrase Mark Twain, if we had more time, we'd write a
shorter memdispo, but all too frequently the judges will (for the reason already
explained) not have the time to cut a converted bench memo to its bare essentials,
or to check the language for latent ambiguities or misinterpretations.
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As a letter to the parties letting them know that the court thought about their
case and understands the issues, not much harm is done, even if every proposition
of law is not stated with surgical precision. But as a citable precedent, it's a time
bomb. The lawyers' art is to analyze precedent and to exploit every ambiguity of
language in support of their clients' cases; language that is lifted from a bench
memo and pasted wholesale into a disposition can provide a veritable gold mine of
ambiguity and misdirection. Yet, with the names of three circuit judges attached,
lawyers and lower court judges are often reluctant to assign to it the insignificance
it deserves.

Nor is every case suitable for preparation of a precedential opinion. Many
cases are badly briefed; many others have poorly developed records. Quite often,
there is a severe disparity in the quality of lawyering between the parties. A party
may lose simply because its lawyer has not done an adequate job of making a
record or developing the best arguments for its position. It is often quite apparent
that, with better lawyering, the rationale and perhaps even the result of our
disposition might be different-yet we must decide the case on the record and
arguments before us. At the same time, however, it's important not to foreclose
prematurely a particular line of legal analysis. Issuing a precedent that rejects
outright a party's argument may signal the death of a promising legal theory,
simply because it was poorly presented in the first case that happens to come
along.

There is another important reason why we believe unpublished dispositions
are highly misleading as a source of authority. We reach our decisions in
three-judge panels, but each panel speaks for the entire court of appeals. In a
sense this is something of a fiction because it is impossible for the court as a
whole, at least a court of our size, to review and consider all actions by three-judge
panels in the thousands of cases we decide every year-over 5000 in 2002. It is
difficult enough to do so as to the 700-800 published opinions, yet our judges
make an effort to read all slip sheets and consider the various petitions for
rehearing in published cases. Indeed, we often provide feedback to each other,
and changes are made as a result of such internal deliberations, without actually
going en banc. It is thus possible to assert truthfully that our published opinions
do represent the view of the full court.
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No'such claim can possibly be made as to unpublished dispositios. Only in
the rarest of instances-fewer than a dozen that I can recall in my'time hre-did
an unpublished disposition become the subject of input from judgeWsoutsi'dethe
panel. Quite simply, unpublished dispositions do not get any m'ean'ingfl-'en-banec
review-and couldn't possibly-and thus cannot fairly be said to represent the
view of the whole court. Any nuances in language, any apparent departures from'
published precedent, may or may not reflect the view of the three judge-'s on the
panel-most likely not-but they cannot conceivably be presented'4§as t view of
the Ninth Circuit Court of Appeals. To cite them as if they were-a's if they
represented more than the bare result as explicated by some law' clerkor staff
attorney-is a particularly subtle and insidious form of fraud.

Much of the criticism of the noncitation rule seems to be-based olnsome
dark suspicion that appellate judges are creating a body of "secret law, 'or 'that
they are using the noncitation rule as a means of ignoring or contravening the'law
of the circuit, or giving certain parties a special exemption from the law generally
applicable to everyone else. My colleagues and I are well aware of these
concerns, and we are, frankly, baffled by them. To begin with, there is nothing
secret about unpublished dispositions. Though they may not be cited by or to the
courts of our circuit, 9th Cir. R. 36-3, they are public records and are widely
available through Westlaw, Lexis and other databases. They can be read,
examined, discussed, criticized and, on occasion, overturned by the Supreme
Court on certiorari. See. e.g., Twentieth Century Fox Film Corp. v. Entm't
Distrib., 2002 WL 649087 (9th Cir. Apr. 19, 2002), rev'd by Dastar Corp. v.
Twentieth Century Fox Film Corp., 123 S. Ct. 2041 (2003).

That the Supreme Court sometimes reviews unpublished cases is not, as the
Advisory Committee Note suggests, inconsistent with our noncitation rule.
Twentieth Century Fox Film Corp. is a perfect case on point. 'The issue on which
the Supreme Court granted certiorari had been previously decided by a published
Ninth Circuit opinion that was directly on point. See Cleary v. News Corp., 30
F.3d 1255 (9th Cir. 1994). There was no reason whatever for adding yet another
layer of circuit precedent for exactly the same proposition. What Twentieth
Century Fox Film Corp. shows, however, is that failing to publish a disposition in
no way buries the case; rather, the Supreme Court readily considers whether to
review it on cert, and will do so when the unpublished disposition reflects a rule of
law about which the Court has doubts.
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Moreover, there is no evidence at all that unpublished dispositions are
frequently inconsistent with the law of the circuit. We occasionally get complaints
about this from lawyers, but never with reference to any particular case.
Nevertheless, my colleagues and I were sufficiently concerned about the issue that,
several years ago, we undertook a sustained and concerted effort to identify
conflicts among unpublished dispositions, or between unpublished dispositions
and opinions. I discussed this effort in some detail in my written statement before
the House Judiciary Committee on June 27, 2002. I attach a copy of that statement
at Tab 2, and respectfully request that the members of this Committee read it, as it
discusses many of the concerns raised by the Advisory Committee Note to the
proposed rule.

The bottom line is that, despite this effort to identify conflicts, despite
numerous calls on members of our bar to bring such conflicts to our attention,
despite careful scrutiny of anything at all that might look like a submerged conflict
among our unpublished cases, nothing whatever has turned up. We are continuing
the effort, and are constantly vigilant to the force of this criticism, but we can say
with some confidence that if a problem really did exist-if our unpublished
dispositions were being used by the judges in the abusive way that critics
suggest-it would surely have turned up by now.

In my Judiciary Committee statement, I discuss the process by which we
divide cases into those we prepare as citable, precedential opinions, and those we
do not. As I explain there, the preparation of an opinion is a difficult and exacting
task. It involves not only explicating the result in the case immediately before us,
but also taking into account the numerous ways the same legal issue might arise in
future cases:

To someone not accustomed to writing opinions, the process may seem
simple or easy. But those of us who have actually done it know that it's
very difficult and delicate business indeed.

A published opinion must set forth the facts in sufficient detail so
lawyers and judges unfamiliar with the case can understand the question
presented. At the same time, it must omit irrelevant facts that could
form a spurious ground for distinguishing the opinion. The legal
discussion must be focused enough to dispose of the case at hand, yet
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broad enough to provide useful guidance in future cases.Becase we"'
normally write opinions where the law is unclear, we must expla'in w'y
we are adopting one rule while rejecting others. We must al''soe make
sure that the new rule does not conflict with precedent, or sweep beond
the questions fairly presented.

While an unpublished disposition can often be prepa'red'i'n 'only"
a few hours, an opinion generally takes many days (often'iweeks,
sometimes months) of drafting, editing, polishing-and' revisging. '
Frequently, this process brings to light new issues, calling'for ifurher'
research, which may sometimes send the author all the' way 'back- I-to .
square one. In short, writing an opinion is a tough, delicate,'exacting,
time-consuming process. Circuitjudges devote something like halftheir '''
time, and half the time of their clerks, to cases in which'they 'write''-
opinions, dissents or concurrences. (Attached as an exhibit is an article
titled How To Write It Right by Fred Bernstein, one of my former law'
clerks. Fred discusses how it's not unusual to go through 70-80 drafts
of an opinion over a span of several months.)

Once an opinion is circulated, the other judges on the' panel and
their clerks scrutinize it very closely. Often they suggest modifications,
deletions or additions. Judges frequently exchange lengthy
inter-chambers memoranda about a proposed opinion. 'Sometimes,
differences can't be ironed out, precipitating a concurrence or dissent.
By contrast, the phrasing (as opposed to the result) of an unpublished
disposition is given relatively little scrutiny by the other chambers;
dissents and concurrences are rare.

Unpublished Judicial Opinions: Hearing Before the House Subcornm. on Courts.
the Internet. and Intellectual Property of the Comm. on the Judiciary, 107th Cong.
12-13 (2002) (prepared statement of Hon. Alex Kozinski, Judge, U.S.' Court of
Appeals for the Ninth Circuit) [Tab 2]. We simply do not have the time to engage
in this process as to each of the 450 or so cases each judge in our circuit is
responsible for every year.

The Advisory Committee Note blithely suggests that judges need not spend
extra time on unpublished dispositions, even if they become citable; just draft
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them as you do now, it says, and let the lawyers make what they will of them. But
that, precisely, is the problem. Restating the same rule of law in slightly different
language-language that has no particular significance to the drafters-often
raises new and unintended implications. The very fact that different language is
used itself raises the inference that something else must have been meant; at least,
lawyers are trained and paid to so argue, if it's in their clients' interest.

My colleagues and I thus feel that we could not, in good conscience and
consistent with our sworn duty, continue doing what we have been and let things
sort themselves out. In my statement before the Judiciary Committee, I described
the consequences for our work if unpublished dispositions were to become citable:

If unpublished dispositions could be cited as precedent,
conscientious judges would have to pay much closer attention to their
precise wording. Language that might be adequate when applied to a
particular case might well be unacceptable if applied to future cases
raising different fact patterns. And while three judges might all agree
on the outcome of the case before them, they might not agree on the
precise reasoning or the rule that would be binding in future cases if the
decision were published. Unpublished concurrences and dissents would
become much more common, as individual judges would feel obligated
to clarify their differences with the majority, even where those
differences had no bearing on the case before them. In short, we would
have to start treating the 130 unpublished dispositions for which we are
each responsible and the 260 unpublished dispositions we receive from
other judges as mini-opinions. We would also have to pay much closer
attention to the unpublished dispositions written by judges on other
panels-at the rate of ten per day.

Obviously, it would be impossible to do this without neglecting
our other responsibilities. We write opinions in only 15% of the cases
already and may well have to reduce that number. Or, we could write
opinions that are less carefully reasoned. Or, spend less time keeping
the law of the circuit consistent through the en banc process. Or, reduce
our unpublished dispositions to one-word judgment orders, as have
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other circuits. None of these is a palatable alternative, yet' somethin
would have to give.

Id. at 13 [Tab 21.

The Advisory Committee Note dismisses these concerns by quotig
Professor Barnett's glib comment that other circuits have changed theirrules as to
citability, yet "the sky has not fallen in those circuits." Stephen R.t Barnett, From
Anastasoff to Hart to West's Federal Appendix: The Ground Shifts Under
No-Citation Rules, 4 J. App. Prac. & Process 1, 20 (2002). This isinot2'a serious-
response. Many of the rule changes have been recent, and most impose some
limitations-such as the requirement that there be no published authority directly
on point. Moreover, it's much too early to tell the effects of these changesi; 
certainly no comprehensive study has been done. We do know that' some circuits
have resorted to frequent use of judgment orders, which eliminates the problem,'
but also gives parties far less information than we do in our unpublished
dispositions. I rather doubt that this is a desirable trade-'off.'

Moreover, circuits differ in size, legal culture and approach to precedent.
Our judges, who are well aware of the situation in our circuit, firmly believe that
the noncitation rule is an important tool for managing our court's case law and
maintaining control over the law of the circuit. Reasonable minds' might differ on
this, but the Committee should think long and hard-and be convinced that it has
very good reasons indeed-before banning a rule that the judges of the court
consider to be essential to performing their judicial functions. No such -compelling
justifications are presented in the Advisory Committee Note.

2. The Proposed Rule Would Increase the Burden on Lawyers and the
Cost to Their Clients, and Impose Severe Disadvantages on Poor and
Weak Litigants.

Taking its cue from the few but vociferous critics of noncitation rules, the
Advisory Committee Note seems to assume that these rules are supported only by
a few judges, and that lawyers universally oppose them. This is simply not so.
Noncitation rules, in fact, enjoy widespread support among members of the bar
because many lawyers recognize significant benefits to them and their clients,
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though the critics of noncitation rules tend to be very vocal, thus creating the
illusion that theirs is the prevailing view.

I say this based on my own experience, having discussed the rule with
countless lawyers who appear in the Ninth Circuit and elsewhere, and this is
consistent with the experience of most of my colleagues. For example, the
Appellate Process Task Force set up by the California Judicial Council, which
consists of a distinguished group of judges and practitioners, issued a White Paper
in March 2001, concluding that California's noncitation rule ought to be retained.
See J. Clark Kelso & Joshua Weinstein, Appellate Process Task Force, A White
Paper on Unpublished Opinions of the Court of Appeal (2001) [Tab 31. Among
the chief reasons for its conclusion was the widespread support the rule enjoyed
among California judges and lawyers. The Task Force noted the reaction to an
earlier suggestion made by Professor Kelso that all court of appeal opinions be
citable: "This tentative suggestion triggered a chorus of protests from around the
state, from both judges and practitioners, who asserted that 'the nonpublication
and noncitation rules are critically important to the court of appeal in preparing
and processing its cases and to the practicing bar in litigating appeals."' Id. at 3
(footnote omitted) (emphases added).

The reasons for the bar's concern are best expressed by Professor Kelso in
his later article cited by the Task Force:

[B]oth bench and bar agree the overwhelming majority of unpublished
opinions are actually useless for future litigation because they involve
no new law and no new, applicable factual situations. Yet if these
opinions were published and citable, lawyers would have to search them
to confirm that nothing useful was in them, thereby increasing the cost
of legal research.

J. Clark Kelso, A Report on the California Appellate System, 45 Hastings L.J. 433,
492 (1994).

Much the same concern is applicable in federal court. The simple fact is
that nearly 85 percent of Ninth Circuit cases are decided by unpublished
disposition, which means that memdispos outnumber published cases by a factor
of 7 to 1. See Kozinski & Reinhardt, supra, at 44 [Tab 1]. Once all of these cases
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become citable authority, lawyers will be required as a matter of professional -
responsibility to read them, analyze them and figure out a way they mghti be'
helpful to their clients. All of this will take time and money, contriin eatly''
to the appalling rise in the cost of litigation.

But research alone is only the tip of the iceberg. Because-unpublished
dispositions constitute a particularly watery form of precedent, allowing, their
citation will generate a large number of costly and time-consuming idsputes about
the precise meaning of these authorities. Time and money will be spent tryig" to
derive some advantage from words and phrases that lack the precision of a
published opinion. As noted, this will be a fruitless task, because little or no
judicial time will have been spent in drafting that language, and thus the"perceived
nuances of phrasing will mean nothing at all. Yet no lawyer wanting.to'preserve
his reputation-and to avoid being sued for malpractice-will be willing to bypass
this source of precedent once it becomes citable.

Nor will the burden fall equally on all litigants. As persuasively discussed
in a Yale Law Journal case note analyzing the likely effects of an Anastasoff-like
rule, it will be the poor and weak litigants who will be most adversely affected by
opening the floodgates to citation of unpublished dispositions:

Although precedent plays a crucial institutional role in the judicial
system, the Anastasoffrule, by unleashing a flood of new precedent, will
disproportionately disadvantage litigants with the fewest resources.
Because even important institutional concerns should give way when
they impinge on individuals' rights to fair treatment, courts should not
abandon the practice of limiting the precedential effect of-unpublished
opinions.

. . . Allowing citation of unpublished opinions will have a
tremendous ripple effect for both litigants and judges. Because
precedent is worthless without reasoning, judges will need to make their
logic and reasoning transparent even in unpublished opinions,
increasing the amount of time required to dispose of each case.
Litigants with the resources to track down these opinions will have a
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richer body of precedent from which to draw their arguments, putting
them at a systematic advantage over litigants with fewer resources.

... While precedent protects important institutional concerns of
the justice system, too much of a good thing may pose a danger. The
question is not whether precedent is good, but what the optimal amount
of precedent is. Abolishing noncitation rules for unpublished opinions
would systematically and unfairly disadvantage individual litigants with
limited r esources (including p ro s e and public-interest 1 itigants and
public defenders) by making it harder for them to present their cases.

... Noncitation rules for unpublished opinions not only make the
judicial system more efficient, they protect the individual right of
litigants, particularly the most disadvantaged litigants, to a measure of
fairness in the judicial system. The Anastasoff rule would affect
litigants at the bottom of the economic spectrum in two ways: First, it
would increase delays in adjudication, delays from which the poorest
litigants are likely to suffer the most, and second, it would create a less
accessible class of precedents.

The literature on unpublished opinions suggests some of the
efficiency concerns that motivated the federal courts to limit publication
and adopt no-precedent rules for those opinions. The high volume of
cases makes the production of fully reasoned opinions enormously
costly. In order for federal appellate courts to hear and decide all the
cases before them, judges require some mechanism for expeditiously
disposing of cases that offer no complicated or new legal question.
Unpublished opinions serve this purpose.

These seemingly mundane efficiency concerns raised by
defenders of noncitation rules, such as Judges Kozinski and Reinhardt,
implicate individual fairness concerns. Giving all cases precedential
effect will intensify the caseload pressure on judges and increase delays
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in adjudication (a fact Judge Arnold is ready to accept Clogged 
dockets will not affect all litigants equally. Poor litigants wille less
able to weather the inevitable delays than wealthier litigants.Fofr
example, tort plaintiffs unable to pay mounting medical billsw suffer
especially badly from busier dockets. This will likely push the'se poorer
litigants into less advantageous settlements in civil cases. In adion,
prisoners bringing habeas claims who rely on the efficient adjudication
of their cases will suffer particularly from clogged dockets W lall
litigants may take some solace in the system-wide utility that a 'universal
principle of precedent might offer, the costs of implementintgthiis'
system, in terms of justice delayed, will be felt most strongly by those'
at the bottom of the economic spectrum.

In addition to the problems posed for the poorest litigant's by '
clogged dockets, the Anastasoffrule presents a second problem forthese*
litigants: unequal access to precedent. Limiting the precedential effect
of unpublished opinions through noncitation rules ensures that litigants
will have equal access to precedent, and thus a fair shot at litigating their
cases. Though unpublished opinions are available on'commercial
databases or through court clerks' offices (and, in four circuits, for free
through court websites), finding these precedents, even when they are
available for free, requires time, energy, and money, and places those
litigants with greater resources at an advantage over those with fewer
(including pro se litigants, public defenders, and public-interest
litigants). Judge Arnold worries that litigants may be unable to invoke
a previous decision of the court as precedent, even if the case is directly
on point, because a previous panel has designated the opinion
unpublished and therefore uncitable. A full precedent system would
avoid this situation. But even if this proverbial needle in the haystack
were available to litigants, only those with the resources to search for it
could benefit from it. By putting impecunious litigants at a systematic
disadvantage, throwing the vast opus of unpublished opinions into the
body of precedent would violate these individuals' right to equal
concern and respect.

The Anastasoff rule .. . would not only threaten the efficiency
ofjudicial administration, it would harm the ability of individuals at the
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bottom of the economic spectrum to bring their cases. Making all
opinions carry full precedential effect will not optimize the amount of
precedent. The benefits precedent brings to the judicial system, in terms
of predictability, stability, and fairness in adjudication, are distributed
among all participants in the system. Likewise, the marginal benefit of
the Anastasoff rule would be distributed among all participants in the
judicial system. But the costs of the vast increase in precedents are
likely to be borne by those litigants on the lowest rungs of the economic
ladder. This systematic unfairness to the poorest individuals in the
justice system, impinging on their right to present their cases, should
prevent courts from mandating that all unpublished opinions carry
precedential weight.

Daniel B. Levin, Fairness and Precedent, 110 Yale L.J. 1295, 1295-1302 (2001)
(footnotes omitted). I attach a copy of the case note at Tab 4.

I respectfully suggest to the Advisory Committee that these fairness
concerns are neither exaggerated nor misplaced. They reflect the harsh realities of
a costly and overburdened legal system. Lawyers who represent poor and weak
litigants overwhelmingly agree. The Committee must not overlook the allocative
effects of the rule it proposes to adopt.

3. The Proposed Rule Will Cause Inconsistency Between Federal and
State Procedures, Leading to Confusion Among Lawyers Who Practice
in Both State and Federal Court.

The proposed rule purports to alleviate confusion among bar members due
to differing practices in the various federal circuits. As noted below, this concern
is misplaced. It is far more likely that a different confusion problem will be
created, particularly in our circuit, because state practice commonly prohibits or
limits the citation of unpublished appellate opinions. Given this consistency of
practice, neither we nor the state courts have noted widespread violations of these
rules. However, if the federal rule were to change, practitioners who appear in
both federal and state court would be confronted with inconsistent rules. If one
worries about confusion on the part of the practicing bar, this is a far more likely
source.
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All but one of the states in our circuit (Alaska) now have some. st of;
noncitation rule. The rule is particularly well accepted in California, whemore
than half of our lawyers reside. California, moreover, is firmly connitte toits
noncitation rule, despite occasional suggestions to the contrary. See generatll
Kelso & Weinstein, Appellate Process Task Force, supra [Tab 31 t id last 'year,
the California legislature refused to adopt a law overruling the noncitatifo'n -rule in
the state courts-largely based on widespread opposition by the -bench-and'bar'in
the state.

We believe that consistency of practice between the federal and state courts
is highly desirable because it saves lawyers the need to look up the pr'ecise ruies'.of
practice when they move from state court to federal court and back `again.'
Changing the federal rule in this important area will make practice more -difficult,
and will increase the likelihood of error for the many thousands of-lawyers in the
Ninth Circuit who practice both in federal and state court. The Ninth'Circuit's
noncitation rule is consistent with the legal culture in California and the -other
Western states, and should stay that way. Creating an inconsistency is yet another
reason militating against adoption of the proposed rule.

4. The Advisory Committee Note Offers No Persuasive Justification for a
National Rule.

Most of the Advisory Committee Note is dedicated to ridiculing or
dismissing the arguments supporting noncitation rules, providing virtually no
discussion of whether a uniform national rule is advisable or necessary. The Note
offers a single sentence: "These conflicting rules have created a hardship for
practitioners, especially those who practice in more than one circuit." Advisory
Committee Note, supra, at 34. The Advisory Committee Note does not reveal
what the hardship is, but there is an explanation of sorts four pages later-a
sentence followed by two citations:

Attorneys will no longer have to pick through the conflicting no-citation
rules of the circuits in which they practice, nor worry about being
sanctioned or accused of unethical conduct for improperly citing an
"unpublished" opinion. See Hart [v. Massanari, 266 F.3d 1155, 1159
(9th Cir. 2001)] (attorney ordered to show cause why he should not be
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disciplined for violating no-citation rule); ABA Comm. on Ethics and
Prof 1 Responsibility, Formal Op. 94-386R (1995) ("It is ethically
improper for a lawyer to cite to a court an 'unpublished' opinion of that
court or of another court where the forum court has a specific rule
prohibiting any reference in briefs to ['unpublished' opinions].").

Id. at 38.

That's it! The whole justification for a national rule-for seriously
interfering with the authority and autonomy of the federal courts of appeals on a
matter that they consider vital to their mission-is that lawyers have to suffer
"hardship" because they have difficulty "pick[ing]" their way "through the
conflicting no-citation rules."

With all due respect to the Committee, this is just not a serious argument.
First, and most important, lawyers do not have to pick their way through anything.
Every single unpublished disposition that appears online has a reference to the
local rule limiting its citability. The Westlaw version refers to the applicable
circuit rule by number, while the Lexis version merely makes reference to the
circuit rules in general. See Case Appendix [Tab 51. Both Westlaw and Lexis
have up-to-date versions of the rules online. Unpublished dispositions from the
Ninth and Tenth Circuits actually include a footnote with the substance of the rule.
See, e.g., United States v. Housel, 2003 WL 22854676, at n.* (10th Cir. Dec. 2,
2003); United States v. Baker, 2003 WL 22852157, at n.** (9th Cir. Dec. 1, 2003)
[Tab 51. The argument that lawyers have difficulty figuring out the applicable
rule doesn't pass the straight-face test.

Second, it is wrong to say that noncitation rules are "conflicting." The
Committee Note points to no conflict at all, nor can it. Our Ninth Circuit rule
deals only with citation of our memoranda dispositions to the courts of our circuit.
It does not prohibit their citation to the courts of other circuits, nor does it prohibit
the citation of unpublished dispositions of other courts. The rules of other courts
vary somewhat, but there is no conflict between them in the sense that a lawyer
would have to violate the rule of one circuit in order to comply with the rule of
another. The differences in citation rules simply mean that lawyers will have to
read the local rules in whatever circuit they happen to be appearing, but this is true
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of all local rules, not merely those pertaining to citation. If that ratoniae.were`
sufficient to preempt local rules, we would have no local rules at all.

The Advisory Committee Note makes reference to ABA EthicalOpinion
94-386R, apparently to support the proposition that lawyers are confused by
conflicting rules. The advisory opinion happens toube referring to a situa'tion6
where "the forum court has a specific rule prohibiting any reference tin rbriefs toian
opinion that has been marked, by the issuing court, 'not for publication."-' ABA
Comm. on Ethics and Prof 1 Responsibility, Formal Op. 94-386R (Rev. 1995),'
reprinted in [1990-2000 Ethics Opinions] Laws. Manual on Prof. Conduct'
(ABA/BNA) 1001:233, at :234 (Nov. 15, 1995). That one court choosesto -respect
another court's noncitation policy hardly seems like -a conflict between the rules;.
rather, it's more akin to the rule of renvoi in choice-of-law. The A-dvisoiy'
Committee Note fails to explain why or how such a rule causes confusion.

ABA Opinion 94-386R does explain that "there is no violation if a lawyer
cites an unpublished opinion .. . in a jurisdiction that does not have such a rule,
even if the opinion itself has been stamped by the issuing court 'Not For
Publication,' so long as the lawyer informs the court .. . that that limitation has
been placed on the opinion by the issuing court." Id. In short, if lawyers simply
follow the local citation rules of the court where they are appearing, -they will have
no difficulty staying out of trouble. The Advisory Committee Note's reliance on
this ABA opinion is either a mistake or a makeweight.

Third, I find it remarkable that the Advisory Committee Note cites not a
single opinion or order in which a lawyer has been sanctioned because he, was
somehow confused and couldn't pick his way through conflicting local rules on
this subject. I have been a judge of the Ninth Circuit-which has one of the
strictest rules-for over eighteen years, and I remember no such instance, nor can
a number of my most senior colleagues whom I have asked. In 'fact, in my time
here, the number of infractions of the rule have been so few that I could probably
count them on the fingers of one hand. Why? Because the rule is crystal clear,
and no one-absolutely no one-has any difficulty understanding or applying it.

Hart v. Massanari, 266 F.3d 1155 (9th Cir. 2001), which the Advisory
Committee Note does cite, involved a long-time Ninth Circuit practitioner
admitted to the California bar, who was intimately familiar with the rule but was
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emboldened by the heady aroma of Anastasoff v. United States, 223 F.3d 898 (8th
Cir. 2000), vacated as moot on reh'g en banc by 235 F.3d 1054 (8th Cir. 2000), to
try his luck with that argument in our court. Now that we have rejected
Anastasoff, the rule is clear once again, and we have had no further infractions.

At page 38, the Committee Note also drops a veiled hint that noncitation
rules might violate the First Amendment. Not surprisingly, the Note provides no
authority for this proposition, and doesn't actually come out and claim that there is
such a violation-perhaps out of fear of looking foolish.

Briefs and other court papers are not public fora; we apply all manner of
restrictions to what lawyers may argue in their briefs-restrictions that could
never be applied to other types of speech. We do this because we can and must
limit advocacy in order to ensure the fair administration of justice-allowing each
side to have its say without undue expense, delay or distraction. The rule
prohibiting the citation of a particular kind of authority that the judges of the
courts of appeals themselves create, and that they believe would be misleading if
used in briefs, cannot conceivably be viewed as a First Amendment violation.
Given that numerous states and federal circuits have had citation bans for many
years, it is inconceivable that the issue would not have been litigated and resolved
by now-if there were really a colorable First Amendment claim to be made.

The Advisory Committee Note also makes some reference to the fact that
noncitation rules put lawyers in "a regrettable position," Advisory Committee
Note, supra, at 3 8, because they can't provide information that might help their
clients, but the same argument could be made against page limitations or against
the rule prohibiting the citation of overruled authority. The rules of advocacy put
limits on the kinds of arguments that both sides may make and, so long as the rules
are symmetrically applied, no lawyer or client can claim to be disadvantaged. For
every instance where one lawyer is put in the "regrettable position" of not being
able to cite an unpublished disposition, another lawyer is being spared having to
defend against it. Whether a rule is a good or bad idea cannot be decided by
reference to whether some lawyers in some instances will not like it; if that were
the test, we'd have no rules or procedures at all.

Equally flimsy is the Advisory Committee Note's suggestion that
noncitation rules encourage "game-playing," id., which the proposed rule will
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somehow avoid. I can assure the Committee that there is no game-playing going
on now; no one "hints" about what might be in an unpublished disposition.
Parties can, of course, lift the rationale of an unpublished dispositionhif they
choose, and pass it off as their own, but that's perfectly OK. Adopt FRAP 32.1
and you'll then see some serious game-playing. Because unpublished dispositions
tend to be thin on the facts, and written in loose, sloppy language',andbecause
there's about a zillion of them out there-they will create a veritable amusement
park for lawyers fond of playing games.

Once again, the Advisory Committee Note betrays a serious lack of`-
understanding of how litigation works. Indeed, what I find mosf remarkable about
the Note is how often it uses phrases such as "it is difficult to understand," "it is
difficult to justify" or "it is difficult to believe." The Note makes no, serio effort
to justify-or even understand-the noncitation rules it criticizes. I'Rater, it'
appears to be a poorly drafted apologia for a conclusion reached on some other
basis. I urge the Committee to reconsider its position in light of the serious
arguments raised in support of circuit noncitation rules.

Conclusion

The Appellate Rules Advisory Committee should propose aX uniform rule
only where lack of uniformity has created genuine hardships among practitioners,
or where the proposed rule reflects the widespread consensus of the bench and bar.
Proposed FRAP 32.1 meets neither of these criteria. There is no need for it-at
least none has been offered by the Committee-and it certainly does not reflect a
national consensus. The judges of our court, and of other courts of appeals,
believe that the noncitation rule is an important tool in the fair administration of
justice within their jurisdictions, and its removal will have serious adverse
consequences for the court and the parties appearing before it. Many members of
our bar-a substantial majority, we believe-agree. The proposed rule will make
litigation more costly, will cause far greater delays, will make life more difficult
for lawyers and will further choke off access to justice to the poorest and most
disadvantaged of our litigants. The rule may, in fact, have perverse effects, as
courts of appeals judges, wary of having their words misused, will tell the parties
less and less in cases where they do not publish a precedential opinion.
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The Advisory Committee should simply withdraw the proposed rule and
move on to other issues. If, however, the Committee believes a uniform federal
rule is needed, I can suggest three. First, it may adopt a rule like Ninth Circuit
Rule 36-3 as the national rule. That will certainly ensure consistency among the
federal circuits, and also with state practice, where the substantial majority of
states have some sort of citation ban. Second, the Committee might consider
alleviating confusion among lawyers who practice in different circuits-if it really
believes there is such a problem-by adopting a rule clarifying that the
prohibitions on citation apply only to the courts of the circuit issuing the
unpublished disposition, and nowhere else. Third, the Committee might require
all circuits to place the precise limits on citability of unpublished dispositions on
the front page of such dispositions, as is already the case in the Ninth and Tenth
Circuits.

But under no circumstances should the Advisory Committee advance the
rule it has proposed. It is a terrible idea and should not be adopted as part of the
Federal Rules of Appellate Procedure over the strenuous objection of the bench
and bar in those courts where noncitation rules are widely accepted.

I apologize for the length of these comments. They reflect, I hope, my depth
of feeling on this subject. I trust the Committee will give them serious
consideration.

Sincerely

AK:kd

cc: Honorable David F. Levi
Peter McCabe

Attachments
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PLEASE DON’T CITE THIS! 

\q[HY W E  DON’T .ALLOW CITATION TO UNPUBLISHED DISPOSITIONS 

By Alex Kozinski and Stephen Reinhardt 

ike other courts of appeals, the Ninth 
Circuit issues two types of merits deci- 
sions: opinions and memorandum 
dispositions, the latter affectionately 
known as memlspos. Opinions con- 
tain a full-blown discussion of legal 
issues and are certified for publication 

in the Federal Reporter. Once final, they are binding on 
a l l  federal judges in the circuit-district, bankruptcy, 
magistrate, administrative, and appellate. U n d  superseded 
by an en banc or Supreme Court opinion, they are the 
law of the circuit and may be cited freely; indeed, if they 
are drectly on point, they must be cited. 

The rule is different for memdispos. Pursuant to 
Ninth Circuit Rule 36-3, memdispos are not published 
in the Federal Reporter, nor do they have precedential 
value. Although memdispos can be found on Westlaw 
and Lexis, they may not be cited. So far as Ninth Circuit 
law is concerned, memdspos are a nuhty. 

Few procedural rules have generated as much contro- 
versy as the rule prohibiting citation of memdspos. At 
bench and bar meetings, lawyers complain at length 
about being denied t h s  fertile source of authority. Our 
Advisory Committee on. Rules of Practice and Proce- 
dure, which is composed mostly of lawyers who practice 
before the court, regularly proposes that memdispos be 
citable. When we refuse, lawyers grumble that we just 
don’t understand their problems. 

In fact, it’s the lawyers who don’t understand our 
problems. Court of appeals judges perform two related 
but separate tasks. The first is error-correction: We 
review several thousand cases every year to ensure that 

Judge Reinhardt has sewed on the Ninth US .  Circuit Court of 
Appeals sime 1980,Judge Kozinski since 1985. 

the law is applied correctly by the lower courts, as well as 
by the many administrative agencies whose decisions we 
review. The second is development of the circuit’s law: 
We write opinions that announce new rules of law or 
extensions of existing rules. 

Writing a memdispo is straightforward. After carefully 
reviewing the brieEs and record, we can succinctly explain 
who won, who lost, and why. We need not state the facts, 
as the parties already know them; nor need we announce 
a rule general enough to apply to future cases.Ths can 
often be accomplished in a few sentences with citations 
to two or three key cases. 

Writing an opinion is much harder. The facts must 
be set forth in sufficient detail so lawyers and judges 
unfamiliar with the case can understand the question 
presented. At the same time, it is important to omit irrel- 
evant facts that could form a spurious ground for &in- 
guishing the opinion. The legal discussion must be 
focused enough to dispose of the case before us yet 
broad enough to provide useful guidance in future cases. 
Because we normally write opinions where the law is 
unclear, we must explain why we are adopting one rule 
and rejecting others. We must also make sure that the 
new rule does not conflict with precedent or sweep 
beyond the questions fairly presented. 

Whrle a memdispo can often be prepared in a few 
hours, an opinion generally takes many days (often 
weeks, sometimes months) of drafting, edting, polishing, 
revising. Frequently, this process brings to light new 
issues, calling for further research, which, in turn, may 
send the author back to square one. In short, writing an 
opinion is a tough, delicate, exacting, time-consuming 
process. Circuit judges devote something like half their 
time, and their clerks’ time, to cases in which they write 
opinions, dments, or concurrences. 
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Once an opinion is circulated, the other judges on the 
panel and their clerks scrutinize it very closely. Often they 
suggest modifications, deletions, or additions. It is quite 
common for judges to exchange lengthy memoranda 
about a proposed opinion. Sometimes, differences can’t 
be ironed out, precipitating a concurrence or &sent. By 
contrast, the phrasing (as opposed to the result) of a 
memdispo is given relatively little scrutiny by the other 
chambers; dissents and concurrences are rare. 

Opinions take up a disproportionate share of the 
court’s time even afier they are filed. Slip opinions are cir- 
culated to all chambers, and many judges and law clerks 
review them for conflicts and errors. Petitions for rehear- 
ing en banc are filed in about three-quarters of the pub- 
lished cases. Based on the petition and an independent 
review of the case, off-panel judges frequently point out 
problems with opinions, such as confhcts with circuit or 
Supreme Court authority. A panel may modify its opin- 
ion; if it does not, the objecting judge may call for a vote 
to take the case en banc. In 1999 there were 44 en banc 
calls, 21 ofwhich lvere successful. 

Successhl or not. an en banc call consumes substantial 
court resources. The judge malung the call circulates one 
or more memos criticizing the opinion, and the panel 
must respond. Frequently, other judges circulate memo- 
randa supporting or opposing the en banc call. Many of 
these memos are as complex and extensive as the opinion 
itself. Before the vote, every active judge must consider all 
of these memos, along with the panel’s opinion, any sepa- 
rate opinions, the petition for rehearing, and the response 
thereto.The process can take months to complete. 

If the case does go en banc, eleven judges must make 
their way to San Francisco or Pasadena to hear oral argu- 
ment and confer. Because the deliberative process is 
much more complicated for a panel of eleven than a 
panel of three, hammering out an en banc opinion is 
even more difficult and time-consuming than writing an 
ordinary panel opinion. 

Now consider the numbers. During calendar year 
1999, the Ninth Circuit decided some 4,500 cases on the 
merits, approximately 700 by opinion and 3,800 by 
memdispo. Each active judge heard 450 cases as part of a 
three-judge panel and had writing responsibility in a third 
of those cases.That n-orks out to an average of 150 dspo- 
sitions-20 opinions and 130 memdispos-per judge. In 
addition, each of us \vas required to review, comment on, 
and eventually join or dissent &om 40 opinions and 260 
memdispos circulated by other judges with whom we sat. 

Writing 20 opinions a year is like writing a law review 
article every two and a halfweeks; joining 40 opinions is 
akin to commenting extensively once a week or so on 
articles written by others. Just from the numbers, it’s 
obvious that memdispos get written a lot faster than 
opinions-about one every other day. It is also obvious 
that explaining to the parties who wins, who loses, and 
why takes far less time than preparing an opinion that 
will serve as precedent throughout the circuit and 

beyond. Moreover, we seldom review the memdlspos of 
other panels or take them en banc. Not worrying about 
malung law in 3,800 memdspos fiees us to concentrate 
on those dispositions that affect others besides the parties 
to the appeal-the published opinions. 

If memdispos could be cited as precedent, conscientious 
judges would have to pay much closer attention to their 
precise wordng. Language that might be adequate when 
applied to a particular case might well be unacceptable if 
applied to future cases raising Merent fact patterns. And, 
though three judges might all agree on the outcome of the 
case before them, they might not agree on the precise rea- 
soning or the rule to be applied in fiture cases. Unpublished 
concurrences and dissents would become much more com- 
mon, as individual judges would feel obligated to clari@ 
their Merences with the majority, even when those mer-  
ences had no bearing on the case before them. In short, we 
would have to start treating the 130 memdispos for whch 
we are each responsible, and the 260 memdispos we receive 
6-om other judges, as mini-opinions. We would also have to 
pay much closer attention to the memdispos written by 
judges on other panels-at the rate of 10 a day 

Obviously, it would be impossible to do this without 
neglecting our other responsibhties. We write opinions 
in only 15 percent of the cases already and may well have 
to reduce that number. Or  we could write opinions that 
are less carefully reasoned. Or spend less time keeping the 
law of the circuit consistent through the en banc process. 
Or reduce our memdispos to one-word judgment orders, 
as have other circuits. None of these are palatable alterna- 
tives, yet something would have to give. 

Lawyers argue that we need not change our internal 
practices, that we should just keep doing what we’re 
doing but let the nienidispos be cited as precedent. But 
\vhat does precedetit mean? Surely it suggests that the three 
judges on a panel subscribe not merely to the result but 
also to the phrasing of the disposition. 

With memdispos, this is simply not true. Most are 
drafted by law clerks with relatively few edits from the 
judges. F d y  40 percent of our memdispos are in screen- 
ing cases, which are prepared by our central staff. Every 
month, three judges meet with the staff attorneys who 
present us with the briefi, records, and proposed mem- 
dispos in 100 to 150 screening cases. If we unanimously 
agree that a case can be resolved without oral argument, 
we make sure the result is correct, but we seldom edit the 
memdispo, much less rewrite it &om scratch. Is it because 
the memdispos could not be improved by further judicial 
attention? No, it’s because the result is what matters in 
those cases, not the precise wording of the disposition. 
Any refinements in language would cost valuable time yet 
make little difference to the parties. Using the language of 
the memdispo to predict how the court would decide a 
dBerent case would be highly misleading. 

We are a large court with many judges. Keeping the 
law of the circuit clear and consistent is a full-time job, 

Continued on page 81 
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DON’T CITE THIS! 
Continued from page 44 

even without having to worry about the 
thousands of unpublished dispositions 
we issue every year.Tiying to extract 
from memdispos a precedential value 
that we didn’t put into them niay give 
some lawyers an undeserved advantage 
in a few cases, but it would also darnage 
the court in important and permanent 
ways. Based o n  our combined three 
decades of experience as Ninth Circuit 
judges, we can say with confidence that 
citation of memdispos is an unconi- 
nionly bad idea. We urge lawyers to drop 
it once and for all. D 























































HOW TO WRITE IT RIGHT 

THE ART ISS’T IK THE WRITIKG. IT’S IN THE REWRITING. 

By Fred A. Bernstein 

ou are reading the eleventh version 
of this sentence. (Trust me:The first 
ten weren’t nearly as good.) 

Anyone can write; rewriting takes 
talent. There may be a wordsmith 
somewhere who gets it right the first Y time-moving down a page with the 

sureness of Johnnie Cochran examining a fiiendly wit- 
ness-but I’m not lum. He. It. 

My first drafts invariably present seemingly insur- 
mountable problems. Reading niy disjointed sentences 
and flabby paragraphs, I can’t imagine where I’m going, 
much less how to get there. At first, all I can do is 
tinker-change a word or two, subsntute a comma for a 
dash-while consciously avoidlng the real issues. 

Yet, as I’ve learned as a journalst and teacher of legal 
writing, the small changes add up. Make enough of them, 
day after day and week afier week, and, eventually, order 
emerges from the chaos. A sentence here, a paragraph 
there, each slowly coming into focus, and then suddenly 
the whole thing works. And when it does, you know it. 

It was whde clerhng for Judge Alex Kozinsh, on the 
Ninth U.S. Circuit Court ofAppeals, that I really came 
to understand the magic of rewriting. Judge Kozinski is 
known as one of the best writers on the federal bench. 
His clear, forcehlly stated opinions seem to flow as if he 
dlctated them without stopping for breath. In reality, the 
judge may go through 70 or 80 drafts of an opinion, 
usually over a period of months. 

As the judge’s law clerk, one of my dunes was to man- 
age the drafts, a task that left me feehng hke a ’90s version 

cup of coffee, the pages might be back in my office before 
I was-their once-white spaces f3led with instructions, 
corrections, and queries. (I considered making the margins 
s d e r ,  so there’d be less room for the judge’s meddhg, 
but I knew he’d just write on the back.) 

My job, turning around three or four drafts a day, 
might sound tedlous, but 1 w x  much more than a typist: 
I had the judge’s permission to make changes, large or 
small, up to and including a new legal theory that had 
come to me during the night.There was no danger that 
something he dldn’t like would find its way into the fin- 
ished opinion because he reread all of it whenever he 
reviewed the latest changes. In his view (which I share), 
the only way to tell whether a word, sentence, or para- 
graph is working is to consider it in context. To him, 
rereadmg only part ofa  draft would have been like work- 
ing on half of a painting with theather halfobscured. 

Thanks to the miracle of faxing, drafts kept arriving 
long after the judge went homesometimes u n d  2 or 3 
A.M. Often, my co-clerks would join me at the fax 
machine, where we would struggle to decipher the 
judge’s EKG-like writing, knowing he was waiting by  IS 
machine for a typed draft. Llke contestants on meel of 
Fortune, we would have happily paid for a vowel. 

Eventually, the judge would write OK on the first 
page of a draf2.That meant I could begin preparing the 
opinion for circulation to the other judges on the appel- 
late panel (with emphasis on begin); Judge Kozinski 
might still want to see the opinion another dozen times. 

Until that OK appeared, there was no t e h g  whether an 
opinion was in its infancy or its dotage.There might be a 
period of days or weeks in which the judge requested only 
small changes- word substitution here or there, a transpo- 
sition of phrases-leading me to think the worst was over. 

Continued on page 81 
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How T o  WRITE IT RIGHT 
Contbiited from page 42 

Then, suddenly, without waning, a tor- 
rent of major alterations occurs, includ- 
ing whole sections pounded out by the 
judge on his manual typewriter to be 
retyped by me on my computer. “If it 
was okay last week,” I’d ask niyselfof the 
opinion,“why does it need rewriting this 
week?” But revision is a niysterious, non- 
linear process. Small changes can get a 
piece of writing to the point where, sud- 
denly, big changes are required. 

What’s the lesson of all this? You 
might be thinking: Judges are IucL~;  they 
can a f h d  to re\vi-itc endles~l~. because 
they Iiavc clerks to manage the flou7 
of words and paper. That’s t r w .  but it’s 
besic? the point, In die way); tha t  really 
matter, judges aren’t ail that different 
60177 the rest of us. Wiat judges have- 
the ability to write and rewrite-is 
something we all have, though it may 
take some of us a little longer. We should 
all treat writing as a continuous process, 
making whatever changes we can make 
whenever we can make them. A com- 
puter, \vlich makes it possible to revise 
alinost  effortlessly, is a godsend. And 
technology is getting better all the time. 
Lately, I’ve been doing all my writing 
by e-mail, sending drafts to myself so I 
can pick them up anywhere there’s a 
mode~n, anytime I have a few minutes 
to diker. 

Make yourself your own law clerk- 
that’s what I do, and I’d like to think 
niy writing is the better for it.Trust me: 
If you’d read the first ten versions of 

ci . ths sentence, you’d agree. 
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A White Paper on Unpublished Opinions of the Court of Appeal

Background

At its inception the Appellate Process Task Force – created in 1997 by the Judicial
Council of California – identified issues affecting California’s intermediate appellate
courts that should be studied.  One issue was public access to unpublished appellate court
opinions.  In the task force’s Interim Report (released in March 1999) and in its Report of
August 2000, the issue was listed as one that was still being contemplated.  (See Report
of the Appellate Process Task Force (August 2000) page 4.)

When the task force took up the study last year, it observed that unpublished court
of appeal opinions are available to any member of the public from the court clerk’s
office. (See McGuire v. Superior Court (1993) 12 Cal.App.4th 1685 [court records
generally available to public] and People v. Ford (1981) 30 Cal.3d 209, 216 [unpublished
opinions are “available in the public records of … the Court of Appeal”].)  However, in
practice, unpublished opinions have limited exposure; they are often only read by
litigants and institutional practitioners.  The task force focused on whether and how to
improve public access to unpublished opinions of the courts of appeal.

During the time the task force took up the topic, the issue was provoking interest
in other circles as well.  Several commentators and scholars weighed in,1 an appellate
court published an opinion on the issue (see Schmier v. Supreme Court of California
(2000) 78 Cal.App.4th 703), and legislation was proposed that would have required all
appellate opinions to be published and citable as precedent.2  (Assem. Bill 2404 (Papan)
1999-2000 Reg. Sess., § 1.)

                                                
1  A. Kozinski and S. Reinhardt, “Please Don’t Cite This!” (June 2000) California

Lawyer, 43; R. Arnold, Unpublished Opinions: A Comment (1999) 1 J. App. Prac. &
Process 219 (1999); B. Martin, Jr., In Defense of Unpublished Opinions (1999) 60 Ohio
St. L.J. 177; C. Carpenter, Jr., The No-Citation Rule for Unpublished Opinions: Do the
Ends of Expediency for Overloaded Appellate Courts Justify the Means of Secrecy?
(1998) 50 S.C. L. Rev. 235; K. Shuldberg, Digital Influence: Technology and
Unpublished Opinions in the Federal Courts of Appeal (1997) 85 Calif. L. Rev. 541; and
D. Merritt and J. Brudney, Stalking Secret Law: What Predicts Publication in the United
States Court of Appeals (2001) 54 Vand. L. Rev. 71.

2 Additionally, for a few brief months last year, there was a federal appellate
decision from the Eighth Circuit declaring as a matter of federal constitutional law that
unpublished opinions were required to be treated as binding precedents (the decision was
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The issue is not new.  In fact, several years earlier in a report commissioner by the
Appellate Courts Committee of the 2020 Vision Project, Professor J. Clark Kelso made
the following recommendation:

Make all unpublished opinions available electronically (which would give
the public, scholars and the court of appeal easy access) but retain the no-
citation rule (which would address the practical concerns expressed by
appellate lawyers and judges).  As appellate courts become paperless,
provision should be made for giving the public access to unpublished as
well as published opinions.3

That recommendation was a compromise position.  In widely circulated drafts of
his report, Professor Kelso argued that all appellate opinions should be published and
citable as precedent and that the increasing use of unpublished opinions was contrary to
fundamental principles of good appellate practice.  This tentative suggestion triggered a
chorus of protests from around the state, from both judges and practitioners, who asserted
that “the nonpublication and noncitation rules are critically important to the court of
appeal in preparing and processing its cases and to the practicing bar in litigating
appeals.” 4 Critics argued that publication of all opinions would overburden the appellate
courts and practitioners, that publication and citability of all appellate opinions would
substantially increase the workload of an already overburdened appellate court system
and that practitioners would have to wade through an “overwhelming” amount of
unpublished opinions that are “useless for future litigation because they involve no new
law and no new, applicable factual situations.” 5

                                                                                                                                                            
subsequently vacated as moot by an en banc panel of the circuit after the United States
agreed to pay the disputed $6,000 tax claim made by the taxpayer).  ( Anastasoff v. United
States (8th Cir. 2000) 223 F.3d 898, vacated on reh’g en banc, (8th Cir. 2000) 235 F.3d
1054.)  For a critique of the constitutional analysis in Anastasoff, see Case Note,
Constitutional Law C Article III Judicial Power C Eighth Circuit Holds That
Unpublished Opinions Must Be Accorded Precedential Effect (2001) 114 Harv.L.Rev.
940.

3 C. Kelso, A Report on the California Appellate System (1994) 45 Hastings L.J.
433, 492.

4  Ibid.

5  Ibid.
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Although Professor Kelso’s compromise position was not formally adopted by the
full Commission on the Future of the California Courts, the Commission’s final report
endorsed the general proposition that “[s]implified, electronic access to the appellate
courts, their records, and their proceedings will have a salutary effect on the public’s
comprehension of and trust in justice.”6  Moreover, the Commission formally
recommended that “[a]ppellate justice should accelerate its adoption of and adaptation to
new technology.”7

Everything old is new again

The arguments for and against publication and citability of appellate court
opinions have not changed much over the years.  The dispute remains largely, but not
entirely, between those who believe that all appellate court opinions should be published
and citable and others who argue that the publication and citability of all unpublished
opinions would overburden the courts and counsel, increasing the costs to clients and
causing delays.  For the reasons given below, the Appellate Process Task Force has
decided after thorough consideration of the issue to make the following recommendation:

Unpublished opinions should be posted on the Judicial Council’s Web site
for a reasonable period of time (e.g., 60 days), but the general proscription
against citation of unpublished opinions (i.e., rule 977) should remain in
place without change.

A. Electronic access

The Web site for California’s appellate courts already makes published opinions
available on the Web with commendable speed.  Access to court opinions on the Web is
often the preferred method of access for reviewing recently issued decisions.  With the
development of these widely available electronic portals to government information,
there is no longer any convincing justification for not facilitating greater public access to
the written work product of the appellate courts by taking advantage of existing
information technologies.  We live in an open, democratic society where the
accountability of public servants is secured in large part by public access to government
activity and output.  Of course, openness and public access have their limits.  Other
important interests such as privacy, the attorney-client privilege, national security, and

                                                
6  Commission on the Future of the California Courts, Justice in the Balance B

2020 (1993) 166.

7  Id., at p. 167 (Recommendation 10.1).
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the deliberative process privilege, may dictate limited or no access to some types of
information in certain circumstances.  But no one claims that unpublished opinions fall
into any of these categories.  Indeed, as noted above unpublished opinions are already
publicly available.

Those who argue that unpublished appellate opinions in California are some form
of “secret” law have seriously overstated their case.8   Nevertheless, it is true that
unpublished opinions are not as widely and easily available as published opinions.
Further, if the difference in availability can be eliminated at reasonable expense, the
courts, no less than any other branch of government, should make unpublished opinions
more accessible. The task force recognized that many institutional litigants – the
insurance industry, the Attorney General, and the appellate projects, for example – to
varying degrees review a large percentage of court of appeal opinions in their area of
interest, whether published or not.  Given the changes in technology and the apparent
wide-spread interest in unpublished opinions, the task force recommends that the public
have the same ease of access that is already afforded institutional practitioners.

In California, all published appellate opinions are now made available for a period
of time on the judicial branch’s Web site.  Cost permitting, there is no compelling reason
for not expanding the existing system so that all California appellate opinions, whether
published or unpublished, are made available on the Web site for a reasonable period of
time.

B. Citability

The remaining question is whether unpublished opinions should, once made
available electronically, be citable as precedent.  The task force is convinced that
allowing all opinions to be citable as precedent would do substantial damage to the
appellate system in California.  If all appellate court opinions were citable, there would
be increased potential for conflict and confusion in the law, which would, in turn,
increase the cost of legal representation, as well as appellate workload and appellate
delay.  This damage would not be offset by any practical advantages gained through
making unpublished opinions fully citable as precedent.

Under rule 977 of the California Rules of Court, unpublished opinions may not be
“cited or relied on by a court or a party” except (1) “when the opinion is relevant under
the doctrines of law of the case, res judicata, or collateral estoppel,” or (2) “when the

                                                
8  See, e.g., Carpenter, p. 236, fn. 7 (“What else, but a secret, is an unpublished

opinion wrapped in a no-citation rule?”).
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opinion is relevant to a criminal or disciplinary action or proceeding because it states
reasons for a decision affecting the same defendant or respondent in another such action
or proceeding.”  (Calif. Rules of Court, rule 977(a) & (b).)

It has been argued that a non-citation rule allows the courts to “hide” precedent
setting decisions.  Proponents suggest that an appellate court simply issues an
unpublished opinion that is not citable, and the law that court “created” is not subject
to public scrutiny and thus “hidden” from view.  That argument fails on its face
because, as noted above, all appellate court opinions are public records available from
the clerk’s office.  Moreover, the California Supreme Court may review any court of
appeal opinion – whether published or unpublished – to “secure uniformity of
decision or the settlement of important questions of law.”  (Rule 29(a).)

One would have to assume that three justices of the court of appeal decided to
violate rule 976 in a particular case in order to accept the notion that uncitable
opinions are used to “hide” new law.  Indeed, rule 976 provides that publication is
appropriate for court of appeal opinions that establish new law, apply existing law to
new facts, or modify or criticize existing law.  (See rule 976(b)(1); see also rule
976(b)(2) & (3) for other criteria for publication.)  The task force declined to accept
that premise.  Rather, the task force’s combined experience is that unpublished
opinions, considered as a whole, generally recite well-established law and do not
apply it to new fact scenarios.  As such, there is no justification to impose upon the
public, the bar and the bench more than a ten-fold annual increase in the number of
citable opinions by the Court of Appeal. 9

The task force also considered suggesting that the California Supreme Court
amend rule 977 to permit citation of unpublished opinions in cases where there is no
other precedent or in cases where no other precedent would serve as well.  This
approach is taken in some other jurisdictions.  But the task force declined to endorse
this recommendation because of the likelihood that the exceptions would swallow the
general rule and would engage the court and counsel in costly, tangential disputes
over collateral issues regarding the weight or value of an unpublished opinion.  Every
citation of an unpublished opinion would trigger from opposing counsel an argument
that the cited opinion actually does not satisfy the criteria for citation, and the court
would be forced to do precisely what the proscription is designed to guard against:
determine the weight as precedent of an unpublished opinion.  The efficiencies that lie
at the heart of the proscription against citation of unpublished opinions would be

                                                
9 In fiscal year 1997-1998, 7% of court of appeal opinions were published.

(Judicial Council of Cal., Ann. Court Statistics Rep. (1999) p. 31.)



7

largely lost if counsel were required to search all unpublished opinions to determine
whether an unpublished opinion was more closely on point than a published opinion
and the court was required to resolve a dispute involving that question.  Moreover, the
constitutional provisions on which the whole scheme is based would be undermined.

For the reasons given above, the task force recommends that rule 977 be
retained without change.



Fairness and Precedent 

Aircistusqff 1’. UizitcJd Sfmr, 223 F.3d 898 (8th Cir.), vacated 011 other- 
groitrrds, 235 F.3d 1054 (8th Cir. 2000). 

I In Airustaso~f 1’. United Stutes, the Eighth Circuit invalidated a court 
rule that prevents litigants from citing unpublished opinions as precedent. 
More than three-quarters of cases resolved on the merits in the federal 
courts of appeals result in unpublished opinions’ and have limited 
precedential effect. Although precedent plays a crucial institutional role in 
the judicial system, the Aiictstaso[f rule, by unleashing a flood of new 
precedent, will disproportionately disadvantage litigants with the fewest 
resources. Because even important institutional concerns should give way 
when they impinge on individuals’ rights to fair treatment, courts should 
not abandon the practice of limiting the precedcntial effect of unpublished 
opinions. 

I 

Faye Anastasoff paid income taxes OII April 15, 1993. On April 13, 
1996, she mailed in a refund claim for overpayment of her 1993 income 
taxes. The IRS received her claim on April 16, 1996, three years and one 
day after the original payment, and one day late. Anastasoff argued before 
the Eighth Circuit that the mailbox rule saved the claim. Another Eighth 
Circuit panel had rejected precisely the same argument in Christie v. United 
States,’ an earlier unpublished opinion. But rather than distinguish Clzristie, 
Anastasoff simply told the court it was not bound by the holding because, 
under Eighth Circuit Rule 28A(i), unpublished opinions do not count as 
binding pre~edent.~ 

In a sweeping opinion, the court declared itself bound by Christie and 
held that Rule 28A(i) unconstitutionally exceeded the boundaries of Article 

~- 

1. 223 F.3d 898 (8th Cir.), vacated on other grounds, 235 F.3d 1054 (8th Cir. 2000). 
2. in 1999, 78.1 % of cases in the U.S. Courts of Appeals were disposed of by unpublished 

opinions. STATISTICS DIV., ADMIN. OFFICE OF THE U.S. COURTS, JUDICIAL BUSINESS OF THE 
UNITED STATES COURTS: 1999 ANNUAL REPORT OF THE DIRECTOR, tb1.S-3 (1999), at 
http://www.uscourts.gov/judbus 1999/s03sep99.pdf [hereinafter JUDICIAL BUSINESS]. 

3. No. 91-2375MN, 1992 US. App. LEXIS 38446 (8th Cir. Mar. 20, 1992) (per curiam) 
(unpublished opinion). 

4. Anastasoffi 223 F.3d at 899. 

1295 

http://www.uscourts.gov/judbus
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111 by allowing the court to avoid the precedential effect of its own 
decisions. Writing for the unanimous panel, Judge Richard Arnold 
explained that a declaration and interpretation of general principles of law 
is “inherent in  every judicial decision.”s This declaration is authoritative 
and must be applied in subsequent cases. These principles underlay the 
Framers’ conception of judicial power, and, according to Arnold, they l i m i t  
the power delegated to the courts by Article I I L 6  

Arnold briefly addressed and dismissed the practical raniitications of 
the ruling. First, Arnold emphasized that not all opinions need be published. 
but they must all carry precedential weight. Second, Arnold rejected the 
argument that the high volume of appeals faced by the court renders 
ascribing precedential effect to all decisions unrealistic. Rather, Arnold 
stated that the remedy should be simply “to create enough judgeships to 
handle the volume,” or to allow a larger backlog of cases.7 

On December 18, 2000, the Eighth Circuit. sitting en banc, vacated the 
holding in Amstasoff The court held that the tax issue became moot when 
the government decided to pay Anastasoff’s claim and declared its 
acquiescence to the interpretation of the tax statute announced by the 
Second Circuit i n  Weisbci-t 11- Uiiitc‘d Stcrtes,’ which was in  direct conflict 
with Christie. Noting that courts decide cases, not issues, the court held that 
“the constitutionality of that portion of Rule 28A(i) which says that 
unpublished opinions have no precedential effect remains an open question 
in this Circuit.”” 

Although the Armstasoff holding was short-lived, the case raises a vital 
issue. Unpublished opinions are a relatively recent phenomenon in the 
federal courts. The Judicial Conference resolved only in 1964 to give the 
courts of appeals discretion whether to publish opinions.” The movement 
toward limited publication did not pick up until the early 1970s, when the 
Federal Judicial Center disseminated a set of recommended standards for 
publication.12 By 1974, all the circuits had some sort of limited publication 

5. 223 F.3d at 899. 
6. Id. at 901. 
7. Id at 904. 
8. has tasof f  v. United States, 235 F.3d 1054 (8th Cir. 2000) (en banc). 
9. 222 F3d 93 (2d Cir. 2000). 
-10. Anusmsoff, 235 F.3d at 1056. 
11. JUDICIAL CONFERENCE OF THE u.s., REP~RTS OF THE PROCEEDINGS OF THE JUDICIAL 

CONFERENCE OF THE UNITED STATES I 1 (1964). 
12. ADVISORY COUNCIL ON APPELLATE JUSTICE, FJC RESEARCH SERIES NO. 73-2, 

STANDARDS FOR PUBLICATION OF JUDICIAL OPINIONS 3 (1 973). 
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plan? In 1999, the circuit courts disposed of 78.1% of their cases in 
unpublished opinions.14 Under the Anastasoff rule, all these cases would 
carry precedential weight. 

Eighth Circuit Rule 28A( i )  limits the precedential value of unpublished 
opinions by barring citation to them. Allowing citation of unpublished 
opinions will have a tremendous ripple effect for both litigants and judges. 
Because precedent is worthless without reasoning,” judges will need to 
make their logic and reasoning transparent even in unpublished opinions, 
increasing the mount of tirile required to dispose of each case. Litigants 
with the resources to track down these opinions will have a richer body of 
precedent from which to draw their arguments, putting them at a systematic 
advantage over litigants with fewer resources. 

Although the Alznstasqfl court grounded its reasoning in  principles of 
originalism, Judge Arnold gave an earlier clue to his motivations i n  a piece 
published one year before his court handed down Aiiastasoff. I n  that essay, 
Arnold acknowledges that tremendous caseload pressure has driven the 
unpublished opinion movement, but he cites a number of detrimental 
effects of the practice.’“ First, unpublished opinions may allow judges to 
reach decisions without bothering to justify them.” Second, Inany cases 
“with obvious legal importance” are decided by unpublished opinions.’s 
Finally, the unpublished opinion rule creates a vast body of “underground 
law” accessible to the public at a reasonable cost,” but the very judges who 

~ 

13. Boyce F. Martin, Jr., 111 Dcfc.rise of Uripuhlislied Opinioris, 60 Otiro ST. L.J. 177, 184 
(1999). Today every circuit has a rule governing the precedential value of unpublished opinions. 
Although the rules vary slightly from circuit to circuit, in general the rules prevent parties from 
citing unpublished dispositions as precedent. Most circuits bar citation to unpublished opinions or 
orders as precedent, but make an exception for purposes of finding res judicata and collateral 
estoppel, and determining the law of the case-that is, those instances where the preclusive effect 
of the disposition, rather than its quality as precedent, is relevant. See ISTCIR. R. 36(b)(2)(F); 4TH 
CIR. R. 36(c); 5TH CIR. R. 47.5.3,47.5.4; 6TH CIR. R. 28(g); 7TH CIR. R. 53(b)(2)(iv), 53(e); 8TH 
CIR. R. 28A(i); 9TH CIR. R. 36-3; lOTH CIR. R. 36.3; D.C. CIR. R. 28(c); FED. CIR. R. 47.6(b). 
The Second, Third, and Eleventh Circuits also limit the precedential effect of unpublished 
opinions, but do not make explicit exceptions for preclusive effects. See 2D CIR. R. 0.23 
(prohibiting citation to dispositions in open court or by summary order); 3D CIR. R. 28.3(b) 
(stating that only published opinions are binding on the court); 1 1 ~ ~  CiR. R. 36-2 (stating that 
unpublished opinions are not considered binding precedent but may be cited as persuasive 
authority if the opinion is attached to a brief). 

14. JUDICIAL BUSINESS, supra note 2, tb1.S-3. 
15. Rule 28A(i) already made an exception for res judicata, collateral estoppel, and law-of- 

the-case questions-that is, those questions that turn on the decision itself, not the reasoning 
behind the decision. 

16. Richard S .  Arnold, Unpublished Opinions: A Comment, 1 J. APP. PRAC. & PROCESS 219, 

17. Id. at 223. 
18. Id. at 224. 
19. Many, but not all, unpublished opinions are available on commercial databases such as 

Leis  and Westlaw. For instance, Christie, the unpublished opinion that gave rise to the problem 
in Anustusoff, is available on Lexis but not Westlaw. Christie v. United States, No. 91-2375MN, 
1992 U.S. App. LEXIS 38446 (8th Cir. Mar. 20, 1992) (per curiam) (unpublished opinion). 

22 1-22 (1 999). 

,. . 
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produce the opinions then disavow them by limiting their precedential 
value .*O 

I I I  

Atzastctsoff would have opened the floodgates to a vast new body of 
precedent in federal courts, Yet the court hiled to consider any principled 
justification for a no-precedent rule. There is inore to the argument for no- 
precedent rules than simply judicial efficiency. While precedent protects 
important institutional concerns of the justice system, too iiiucli of ;1 good 
thing may pose a danger. The question is not whether precedent is good, but 
what the optimal amount of precedent is. Abolishing noncitation rules for 
unpublished opinions would systematically and unfairly disadvantage 
individual litigants with limited resources (including pro se and public- 
interest litigants and public defenders) by making it harder for them to 
present their cases. 

The A I zastasof f  c o ~i rt he1 d the Eight ti C i I-CLI it ’ s 11 on c i tat i o 11 r u 1 e 
u nco n s t i t u t i o nal . If t lie Co 11 s t i t u ti o ti c 1 early ma ti dat es t 11 at a 1 1 o p i n io ti s , 
published or not, must carry precedential value, then thcr-e i s  no room for 
debate. But  its several commentators have pointed out, responsible 
historical inquiry could lead to different conclusions about the Franiers’ 
intent.” By emphasizing a constitutional finding. the court inay have been 
attempting to preempt debate over the merits of the no-precedent rule. But 
as long as proponents of the rule (or like rules in other circuits) can advance 
a competing historical claim, the originalist argument will not end the 
debate. 

Although the Annstczsofl court based its decision in constitutional 
interpretation, there is clearly an independent case to be made for all 
opinions to carry equal precedential weight. As Judge Arnold constructs the 
argument, the invalidity of Rule 28A(i) flows from the principles that 
(1) the judicial system rests on precedent, and (2) all cases should be treated 
equally (that is, there should not be a body of underground law, nor should 
judges have even the temptation to “punt” on some cases).’’ Precedent does 
legitimize judicial decisionmaking. But the Anastasoff court does not evoke 
any fundamental right of individual litigants that may be violated if courts 
limit the precedential value of some opinions. As long as litigants continue 

6 

20. Arnold, supra note 16, at 225. 
21. Compare Recent Case, Anastasoff v. United States, 223 F.3d 898 (8th Cir. ZOOO), 

114 HARv. L. REV. 940,943-44 (2001) (arguing that th6 court failed to consider the full body of 
historical evidence, which suggests that the Framers might not have condemned a departure from 
precedent), with Evan P. Schultz, Gone Hunting: Judge Richard Arnold of the 8th Circuit Has 
Taken Aim at Unpublished Opinions, but Missed His Mark, LEGAL TIMES, Sept. -I I ,  2000, at 78 
(pointing out that English courts of equity were not formally bound by precedent). 

. 

22. Anastasoff, 223 F.3d at 903-05. 
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to have the right to cite unpublished opinions to make law-of-the-case, res 
judicata, or collateral estoppel arguments, noncitation rules will not 
contravene individual litigants‘ rights. The notion behind the attack on 
noiicitation rules is that they lead to institutional erosion. 

Before addressing the reasons to support limiting the precedential value 
of unpublished opinions, it  is important to remember that precedent plays it 

vit;tl role in the judicial system. Frederick Scliauer suggests three virtues 
of precedent: fairness (or justice), predictability, and strengthened 
decisionniaking.’3 First, adhering to precedent, by treating, like cases alike, 
makes the judicial system more fair or just. Second, if litigants know ahead 
of time that judges are bound to follow precedent closely, the system 
becomes more predictable. And third, by allowing judges to rely on earlier 
decisions, a precedential system leads to more efficient decisionnnaki ng? 
But it  is equally importaiit to note that a noncitation rule for unpublished 
opinions does not mean the iibandonnnent of precedent. It merely says that 
some cases ( i n  which the result itself should derive from sound precedent) 
may not themselves be cited as precedent in  future cases. 

Because the Supreme Court grants certiorari in  few cases, the task of 
cons t 1% 11 i ng a p pe 11 ate j u dges fa 1 1 s he in^ i 1 y o 17 precedent . B ut precede11 t 
works to constrain judges in two ways: First, judges must base decisioris o n  
precedent; and second. when judges know that an opinion will serve as 
binding precedent in  the future, they will presumably pay careful attention 
to the decision. I n  the first case, whether a decision carries precedential 
weight itself should have little bearing. That is, even if an appellate panel 
decides not to publish an opinion, thereby depriving it of precedential 
effect, the panel must still rely on precedent to reach its result.25 

Precedent plays a central role in the judicial system, but banning 
noncitation rules for unpublished opinions poses not just the obvious threat 
to efficiency of adjudication, but a threat to the right of litigants to equal 
concern and respect from their government.26 This basic right to individual 

~~ ~ ~ 

23. Frederick Schauer, Precederzr, 39 STAN. L. REV. 57 1,595-602 (1987). 
24. id. 
25. One could argue that if the case is not citable in the future, judges will have less incentive 

to do a careful job and are thus more likely to get the case wrong. Surely, more time spent on a 
case decreases the risk of error, but most opponents of no-precedent rules for unpublished 
opinions do not suggest that all opinions should be as long or as carefully constructed as published 
opinions. Rather, they suggest that even shorter unpublished opinions should have precedential 
effect. See h o l d ,  supra note 16, at 223. If a court fails to follow precedent properly, the losing 
party may be able to appeal. But the fact that the case may be cited as precedent (and thus some 
future judge may take the time to point out the error) does not particu\arly help the losing party. 

26. Ronald Dworkin argues that the most fundamental of rights is the right of individuals to 
equal concern and respect. Justice, understood as fairness, rests upon the assumption of the 
existence of this axiomatic right. RONALD DWORKIN, TAKING RIGHTS SERIOUSLY 180-83 (1978). 
The Supreme Court has recognized individual fairness as a linchpin of the justice system. See 

. Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 319 11.53- (1978) (“[Aln underlying 
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fairness trumps competing institutional claims. That is, if a principle that 
may promote justice in some systematic way begins to erode individuals’ 
rights in a predictable nianner, that principle should then give way to the 
individual rights concerns. In its application, the Ailastasufl rule is likely, i n  
the name of institutional utility, to violate the basic right to fairness of the 
poorest litigants in  the -justice system. 

The debate is too often cast as one of grand principles of justice on the 
side of giving all opinions precedential effect versus base economic 
concerns on the other side.’7 This juxtaposition is a mistake. Noncitation 
rules for unpublished opinions not only make the judicial system more 
efficient, they protect the individual right of litigants, particularly the most 
disadvantaged litigants, to a measure of fairness in the judicial system. The 
Atznstcisufl rule would affect litigants at the bottom of the economic 
spectrum in two ways: First, it would iricrease delays in adjudication, 
delays from whizli the poorest litigants are likely to suffer the most, and 
second, it would create a less accessible class of precedents. 

The literature on unpublished opinions suggests some of the efficiency 
concerns that motivated the federal courts to limit publication and adopt [IO- 

precedent rules for those opinions.2s The high‘ volume of cases makes the 
production of fully reasoned opinions enormously costly. In order for 
federal appellate courts to hear arid decide all the cases before them, judges 
require some mechanism for expeditiously disposing of cases that offer no 
complicated or new legal question. Unpublished opinions serve this 
purpose. 

These seemingly mundane efficiency concerns raised by defenders of 
noncitation rules, such as Judges Kozinski and Reinhardt,2’ implicate 
individual fairness concerns. Giving all cases precedential effect will 
intensify the caseload pressure on judges and increase delays in 
adjudication (a fact Judge Arnold is ready to accep?’). Clogged dockets 
will not affect all litigants equally. Poor litigants will be less able to weather 
the inevitable delays than wealthier litigants. For example, tort plaintiffs 
unable to pay mounting medical bills will suffer especially badly from 
busier dockets. This will likely push these poorer litigants into less 

assumption of the rule of law is the worthiness of a system of justice based on fairness to the 
individual.”). 

27. See, e.g., Arnold, supra note 1 6 ,  at 22 1-22. 
28. See, e.g., Martin, supra note 13, at 177-83; Philip Nichols, Jr., Selective Publication of 

Opinions: One Judge’s View, 35 AM. U. L. REV. 909, 91 1-16 (1986); George M. Weaver, The 
Precedentid Value of Unpublished Judicial Opinions, 39 MERCER L. REV. 477, 47749 (1988); 
Alex Kozinski & Stephen Reinhardt, Please Don’t Cite This! Why We Don’t Allow Citation to 
Unpublished Dispositions, C L  LAW., June 2000, at 43-44. 

29. Kozinski & Reinhardt, supra note 28, at 4 3 4 .  
~ 30. Anastasoff, 223 F.3d at 904. 
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advantageous settlements in civil cases.3' In addition, prisoners bringing 
habeas claims who rely on the efficient adjudication of their cases will 
suffer particularly from clogged dockets. While all litigants may take some 
solace in  the system-wide utility that a universal principle of precedent 
might offer, the costs of iinplementing this system, i n  terms of- justice 
delayed. will be felt most strongly by those at the tmttoin of the economic 
s pect r u i n .  -" 

I n  addition to the problems posed for the poorest litigants by clogged 
dockets. the A~~ns~crsqfS rule presents a second problem for these litigants: 
unequal ;iccess to precedent. Limiting the preccdential effect o f  wipublished 
opinions through noncitation rules ensures that litigants will have equal 
access to precedent, and thus a fair shot at litigating their cases? Though 
unpublished opinions are available on cornrnercial databases or through 
court clerks' offices (and, in four circuits. for free through court wcLxitcs)," 
finding these precedents, even when they are ;tv;tilable for free, requires 
time, energy. and money, arid places those litigants with greater resources at 
an advantage over those with fewer (including pt-o se litigants, public 
defenders. and public-interest litigants).3' Judge Arnold worries that 
litigants may be unable to invoke a previous decision of the court as 
precedent, even if  the case is directly on point, because it previous panel has 
des i g n a ted the o p i n io 11 uti pu b 1 i shed and there fore u nc i tab 1 e. "' A f u 1 1 
precedent system would avoid this situation. But even if '  this proverbial 

3 I .  For ;1 discussion of thc economic incentives in settlemcnt considcrations, scc, for 
examplc, Rokrt  Cooter et al.. B(ii-g(iitiitig it1 tlic Shadow of the Luwl: A Testcihlc Mork.1 of 
Srrtltcgic Behm*ior, 1 1 J .  LEGAI- STUD. 225, 238 (1982), which shows that the inorc stecply 
plaintiffs discount future payoffs, tlic grcater tlic premium thc litigant will placc on scttlcincnt; 
and Richard A. Posner. A n  Ecotiotnic Appr-omIi t o  L.qal Procedure arid Jiiclicid Adtriiriistr-~itioti, 
2 J .  LEGAL STUD. 399.3 17- 18 ( 1973)- which proposes a general economic model of scttlcincnt. 

32. I do not want to arguc that individual fairness nevcr favors inandating thc prccedcntial 
effcct of unpublished opinions. Certainly, individual litigants denied the ability to citc a case 
directly on point find themselves individually lcss happy. This will happcn in  ii limited-citation 
regime (as, in fact, i t  did in AnnstasofJ). But there is no reason to think thc burden will fall 

33. Lauren K. Robel argucs that not publishing opinions leads to unequal acccss. She claims 
that frequent litigants are more likely to be privy to unpublished opinions and thus more likely to 
be able to spot trends invisible to one-shot litigants. See Lauren K. Robel, The Mylz  of the 
Disposable Opinion: Unpublisiied Opitrioris and Government Litigarrts in the United States 
Courts of Appeals, 87 MICH. L. REV. 940, 946, 955 (1989). This is more of an argument for 
publication than for giving all opinions precedential effect. Simply allowing citation to 
unpublished opinions might exacerbate the frequent litigant's advantage. 

34, The First, Second, Fourth, and Eighth Circuits make all opinions, whether published or 
not, available for free on their webpages. The Third, Sixth, Seventh, Ninth, Tenth, Eleventh, D.C., 
and Federal Circuits make only published or p r d e n t i a l  opinions available on their webpages. 
See http://www.uscourts.gov. Free legal research services, such as Findlaw, do not post 
unpublished opinions of the circuit courts. See httpd/www.findlaw.com 

35. Needless to say, litigants with the resources to hire more experienced lawyers (or simply 
more lawyers) will always have an advantage, but that does not make an institutional change that 
further tips the balance towards these parties fair. 

disproportionately on a certain group of litigants. - -  

+ 

36. h o l d ,  supra note 16, at 221. 

http://www.uscourts.gov
http://httpd/www.findlaw.com
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needle in the haystack were available to litigants, only those with the 
resources to search for it could benefit from it. By putting impecunious 
litigants at a systematic disadvantage, throwing the vast opus of 
unpublished opinions into the body of precedent would violate these 
individuals’ right to equ31 coricerri and respect.” 

IV 

Ai7nstcrsofS rests on the proposition that the system would be on the 
whole more fair or just if all cases counted equally as precedent. The 
Ai~rrstcrsofl rule, however, would not only threaten the efficiency of judicial 
administration, it would harm the ability of individuals at the bottom of the 
economic spectrum to bring their cases. Making all opinions carry full 
precedential effect will not optimize the amount of precedent. The benefits 
precedent brings to the judicial system, in  terms of predictability, stability, 
and fairness in adjudicatiod‘ are distributed among all participants in  the 
system. Likewise, the marginal benefit of‘ the Aiiclstcrsqff rule would be 
distributed among all participants in the judicial systein. But the costs of the 
vast increase in precedents are likely to be borne by those litigants on the 
lowest rungs of the economic ladder. This systematic unfairness to the 
poorest individuals in  the justice system, impinging on their right to present 
their cases, should prevent courts from mmdati rig that all unpublished 
opinions carry precedential weight. 

-Daniel B. k v i j i  

37. Judge Boggs of the Sixth Circuit and Brian P- Brooks take issue with a fairness rationale, 
arguing that “this ‘fairness’ rationale cannot mean that the courts ought to adopt Harrison 
Bergeron-like rules that level the playing field by imposing artificial impediments on lawyers 
smart enough to follow developments in their field of specialty.” Danny J. Boggs & Brian P. 
Brooks, Unpublished Opinions & the Nature of Precedent, 4 GREEN BAG 2D 17, 21-22 (2000). 
The autf?ors worry that limiting the quantity of precedent on’ fairness grounds >is equivalent. to 
dumbing down the systern.But pointing out that increasing the body of precedent threfold-@ight 
be unfair to some litigants i s  hardly a Call to dumb down the system. Rather, it is a call to consider 
the ramifications carefully before deviating from the status quo. 

i i 38. See supra note 15 and accompanying text. . < -  
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OPINION:

ORDER AND JUDGMENT *

* This order and judgment is not binding prece-
dent except under the doctrines of law of the case,
res judicataand collateral estoppel. The court gen-
erally disfavors the citation of orders and judg-
ments; nevertheless, an order and judgment may
be cited under the terms and conditions of10th Cir.

R. 36.3.

After examining [*2] the briefs and appellate record,
this panel has determined unanimously that oral argument
would not materially assist the determination of this ap-
peal.See Fed. R. App. P. 34(a)(2); 10th Cir. R. 34.1(G).
The case is therefore ordered submitted without oral ar-
gument.

Appellant John Richard Housel, a federal inmate ap-
pearingpro se, seeks a certificate of appealability to ap-
peal the district court's order dismissing his motion to
vacate, set aside or correct his sentence pursuant to28
U.S.C. § 2255. His claims center on allegations of inef-
fective assistance of counsel during sentencing. We deny
his request for a certificate of appealability on all, but one
issue, and dismiss his appeal with respect to those issues.
Pursuant to28 U.S.C. § 2253(c), we grant a certificate of
appealability on the issue regarding the amount of pseu-
doephedrine to be applied in calculating his sentence, but
nevertheless affirm the district court's decision on other
grounds.

Mr. Housel was charged in a six--count indictment, in-
cluding offenses relating to distribution of marijuana, con-
spiracy to manufacture methamphetamine, [*3] and pos-
session of pseudoephedrine and iodine with intent to man-
ufacture methamphetamine. In exchange for dismissal of
four counts, Mr. Housel pled guilty to one count of dis-
tributing marijuana in violation of21 U.S.C. § 841(a)(1)
and one count of attempted distribution of marijuana in
violation of 21 U.S.C. § 846. In order to understand Mr.
Housel's ineffective assistance of counsel claims, it is
necessary to explain the types and amount of contraband
involved in calculating his sentence.

The specific contraband used in determining Mr.
Housel's sentence included the 1,128 grams (or 1.13 kilo-
grams) of marijuana to which he pled guilty, and the "re-
lated conduct" contraband consisting of multiple chemi-
cals he intended to use to manufacture methamphetamine,
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but for which he received no conviction. According to
the presentencing report, Mr. Housel was attempting to
use those chemicals to manufacture methamphetamine,
and therefore, the base offense level in United States
Sentencing Guidelines Manual § 2D1.1 applied in cal-
culating his sentence, rather than § 2D1.11.SeeU.S.S.G.
§ 2D1.11(c) (stating if an offense involves an attempt to
[*4] manufacture controlled substances, § 2D1.1 is ap-
plied.) According to the presentencing report, the chem-
icals involved included an amount of iodine capable of
producing 708 grams of methamphetamine, phosphorus
capable of producing 1,043 grams of methamphetamine,
and pseudoephedrine capable of producing 178 grams of
methamphetamine.

Because Mr. Housel's sentence calculation involved
both marijuana and chemicals used for producing
methamphetamine, the probation officer who prepared
the presentencing report converted a portion of the to-
tal amount of producible methamphetamine for which
Mr. Housel was responsible into a total volume of mari-
juana. In so doing, the probation officer converted only the
most abundant chemical -- phosphorus -- which laboratory
analysis indicated could produce 1,043 grams of metham-
phetamine. Once the 1,043 grams was converted into mar-
ijuana, the total conversion amount consisted of 10,430
kilograms of marijuana. When added to the 1.13 kilo-
grams of actual marijuana he possessed, the total amount
of marijuana attributable to Mr. Housel in the presentenc-
ing report totaled 10,431 kilograms of marijuana.

The presentencing report concluded that 10,431 kilo-
grams of [*5] marijuana results in a base offense level
of 36, which together with Mr. Housel's criminal history
category of III, placed him in a sentencing range of 235--
293 months imprisonment.SeeU.S.S.G. § 2D1.1(c)(2)
and ch. 5, pt. A (1998 Sentencing Table). However, the
presentencing report also pointed out that the offenses and
statutes to which Mr. Housel pled guilty provided a max-
imum of only sixty months or five years imprisonment,
and that the terms of imprisonment must run consecu-
tively if the highest statutory maximum, as in this case,
is less than the guideline range.Compare 21 U.S.C. §
841(b)(1)(D)and U.S.S.G. § 5G1.2(d). As a result, the
presentencing report calculated the appropriate sentence
range at 120 months. Mr. Housel's counsel initially filed
several objections to the presentencing report, but with-
drew them at sentencing, stating they would not affect Mr.
Housel's sentence.See United States v. Housel, 9 Fed.
Appx. 874, No. 00--3252, 2001 WL 557977 at *1 (10th
Cir. May 24, 2001)(unpublished decision). The district
court relied on the presentencing report, and on August
23, 2000, sentenced Mr. Housel to two sixty--month terms
of imprisonment [*6] to run consecutively.Id.

Mr. Housel filed a direct appeal challenging the calcu-
lation in the presentencing report attributing 10,431 kilo-
grams of marijuana to him.Id. Because he did not raise
this argument prior to sentencing, this court reviewed
his claim for "plain error."Id. In so doing, we rejected
Mr. Housel's contention his conduct should have been
treated as possession of a listed chemical under U.S.S.G.
§ 2D1.11, which would result in a lesser sentencing range,
rather than an attempt to manufacture a controlled sub-
stance under § 2D1.1.9 Fed. Appx. 874 at 1--2. Our ruling
was based on a factual determination in the presentencing
report that Mr. Housel intended to manufacture metham-
phetamine -- conduct for which U.S.S.G. § 2D1.1 is ap-
plied, and for which no plain error was shown.Id. In
addition, this court noted Mr. Housel's appeal seemed to
suggest his counsel acted ineffectively in failing to raise
objections to the Presentencing Report, and directed him
to file a collateral proceeding if he wished to pursue those
claims.9 Fed. Appx. 874 at 2.

Mr. Housel filed the instant§ 2255motion, raising
the following ineffective assistance of counsel issues: 1)
counsel failed [*7] to raise the argument his sentence
should have been calculated under sentencing guideline §
2D1.11 instead of § 2D1.1; 2) counsel failed to object to
the use of phosphorus, an unlisted chemical, as the basis
for the converted quantity of methamphetamine used to
calculate the base offense level; and 3) counsel failed to
otherwise function as an effective advocate for his client.

Following the government's response and opposi-
tion to Mr. Housel's motion, the district court issued
a "Memorandum and Order Denying Motion to Vacate
Sentence" (Memorandum), in which it rejected Mr.
Housel's arguments in support of his ineffective assistance
of counsel claims and dismissed his motion. Specifically,
the district court determined that the sentencing judge
properly applied U.S.S.G. § 2D1.1 because the preponder-
ance of the evidence demonstrated Mr. Housel intended
to use the chemicals at issue to manufacture metham-
phetamine.

Next, the district court examined Mr. Housel's related
claim that the sentencing court, in calculating the amount
of methamphetamine attributable to him, improperly ap-
plied an unlisted chemical under U.S.S.G. § 2D1.1 --i.e.,
phosphorus, rather than one of the listed [*8] chemicals --
iodine or pseudoephedrine. The government did not dis-
pute Mr. Housel's contention that phosphorus should not
have been used to calculate his sentence, but reasoned
pseudoephedrine, as a listed chemical, could be used
instead. The district court agreed and explained that if
pseudoephedrine had been applied, instead of phospho-
rus, "there is no reasonable probability that the outcome
of the proceedings would have been different." In sup-



Page 3
2003 U.S. App. LEXIS 24328, *8

port, the district court relied on the presentencing report
to point out that 388.8 grams of pseudoephedrine would
result in 178 grams of methamphetamine, which when
converted into marijuana and added to the 1.13 kilograms
of marijuana, would place the base offense level at 32, re-
sulting in a sentencing range far exceeding the 120--month
statutory maximum term of imprisonment imposed.See
U.S.S.G. ch. 5, pt. A (1998 Sentencing Table) (showing
applicable guideline sentencing range at 151--188 months
of imprisonment).

The district court also considered Mr. Housel's argu-
ment his counsel failed to argue Mr. Housel should only
be responsible for the 250 grams of pseudoephedrine he
agreed to purchase from agents, and not the 388.8 grams
that agents [*9] delivered. n1 Mr. Housel asserted that
250 grams of pseudoephedrine would produce only 95
grams of methamphetamine, placing him in a sentencing
range substantially below 120 months imprisonment. The
district court determined Mr. Housel's failure to challenge
the presentencing report's calculation of either iodine or
pseudoephedrine at trial or on direct appeal imposed a
procedural bar to this ineffective assistance of counsel
claim. In so concluding, the district court noted that Mr.
Housel retained different counsel at trial and on appeal,
and his appellate counsel failed to raise this issue on direct
appeal.

n1 In support of his argument, Mr. Housel re-
lied onUnited States v. Perez de Dios, in which this
circuit held that, under U.S.S.G. § 2D1.1, a defen-
dant is responsible for the quantity of cocaine he
agrees to buy and not the amount the government
delivers.See 237 F.3d 1192, 1195 (10th Cir. 2001).

Finally, the district court determined counsel did not
fail to function as an effective [*10] advocate based on
his statements made at sentencing or his failure to move
for a downward departure. After careful analysis, the dis-
trict court concluded counsel's conduct, under the circum-
stances in the case, did not constitute ineffective perfor-
mance underStrickland v. Washington, 466 U.S. 668, 694,
80 L. Ed. 2d 674, 104 S. Ct. 2052 (1984.)Accordingly,
the district court dismissed Mr. Housel's§ 2255motion
and denied his request for a certificate of appealability.

On appeal, Mr. Housel renews his request for a cer-
tificate of appealability, and raises the same issues as-
serted in his motion and rejected by the district court. Mr.
Housel contends the district court erred in determining
his ineffective assistance of counsel claim, on the proper
amount of pseudoephedrine used in calculating his sen-
tence, was procedurally barred. In support, Mr. Housel
relies onMassaro v. United States, which holds that fail-

ure to raise ineffective assistance of counsel claims on
direct appeal does not bar review in a later collateral pro-
ceeding.See__ U.S. ___, ___,155 L. Ed. 2d 714, 123
S. Ct. 1690, 1694, 1696 (2003). Finally, he contends the
district court erred in failing [*11] to grant an evidentiary
hearing on the merits of his claims. The government filed
a brief opposing both Mr. Housel's appeal and request for
a certificate of appealability.

An appeal may not be taken from a final order in a§
2255proceeding without a certificate of appealability.28
U.S.C. § 2253(c)(1). In order for a movant to be entitled
a certificate of appealability, he must make a "substan-
tial showing of the denial of a constitutional right."28
U.S.C. § 2253(c)(2). "Where a district court has rejected
the constitutional claims on the merits, the showing re-
quired to satisfy§ 2253(c)is straightforward: The peti-
tioner must demonstrate that reasonable jurists would find
the district court's assessment of the constitutional claims
debatable or wrong."Miller--El v. Cockrell, 537 U.S. 322,
338, 154 L. Ed. 2d 931, 123 S. Ct. 1029(2003)(quotation
marks, alteration, and citation omitted). When the district
court dismisses a habeas motion "on procedural grounds
without reaching the prisoner's underlying constitutional
claim, a [certificate of appealability] should issue when
the prisoner shows, at least, that jurists [*12] of reason
would find it debatable whether the petition states a valid
claim of the denial of a constitutional right and that jurists
of reason would find it debatable whether the district court
was correct in its procedural ruling."Slack v. McDaniel,
529 U.S. 473, 484, 146 L. Ed. 2d 542, 120 S. Ct. 1595
(2000).

These are threshold inquiries we apply to determine
whether we may entertain an appeal.See Miller--El, 123
S. Ct. at 1039. We may perform these inquiries with "a
preliminary, though not definitive," analysis of the claims
raised.Id. at 1040. In reviewing a district court's dismissal
of a motion for post conviction relief, we are free to af-
firm a district court decision on any grounds for which
there is a sufficient record, including grounds not relied
on by the district court.See United States v. Alvarez, 137
F.3d 1249, 1251 (10th Cir. 1998). We review the denial
of an evidentiary hearing on a§ 2255motion for abuse of
discretion.See United States v. Whalen, 976 F.2d 1346,
1348 (10th Cir. 1992).

Applying these principles, we have conducted a thor-
ough review of the pleadings, record on appeal, and [*13]
the district court's decision. Under the circumstances and
record presented in this case, we conclude no hearing was
warranted, and therefore, the district court did not abuse
its discretion by denying a hearing on any of Mr. Housel's
claims. For the purpose of judicial economy, we decline
to duplicate the district court's analysis on those issues on
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which it addressed the merits, other than to conclude Mr.
Housel clearly fails to make a substantial showing of the
denial of a constitutional right as required by28 U.S.C. §
2253(c). Thus, for substantially the same reasons set forth
in the district court's January 6, 2003 Memorandum, we
deny Mr. Housel's request for a certificate of appealability
as to those issues and dismiss his appeal with respect to
them.

We grant a certificate of appealability on Mr. Housel's
claim of ineffective assistance of counsel concerning the
amount of pseudoephedrine to be applied in calculating
his sentence, which the district court determined was pro-
cedurally barred. Because we can easily resolve the issue
on other grounds, we decline to remand the issue to the
district court and instead directly address the merits of his
claim. [*14] n2

n2 Given our agreement with the district court
on Mr. Housel's ineffective assistance of counsel
claim with respect to any "downward departure,"
we decline to entertain his assertion that any calcu-
lation of his sentence should include a three--point
reduction for acceptance of responsibility.

This circuit has held that "when a defendant fails to
raise a claim on direct appeal, he is barred from pursuing
that claim in a later§ 2255proceeding, absent a showing
of cause and actual prejudice or a fundamental miscar-
riage of justice," but that "this bar does not apply to an
ineffective assistance of counsel claim."United States v.
Mora, 293 F.3d 1213, 1216 (10th Cir.)(quotation marks
and citation omitted),cert. denied, 537 U.S. 961, 154 L.
Ed. 2d 315, 123 S. Ct. 388 (2002). This is in accord with
Massaro v. United States, which holds that failure to raise
an ineffective assistance of counsel claim on direct appeal
does not bar review in a later collateral proceeding. [*15]
See 123 S. Ct. at 1694, 1696. Under the circumstances
presented here, it is likely that jurists of reason would
find it debatable whether the district court was correct in
its procedural ruling with respect to Mr. House's claim.
See Slack, 529 U.S. at 484. However, in this case, even
assuming Mr. Housel's ineffective assistance of counsel
claim is not barred, we can easily resolve his claim on the
merits and conclude he is not entitled to relief.

In addressing Mr. Housel's claim on the merits, we
must determine whether the failure of Mr. Housel's coun-
sel to raise an objection to the amount of pseudoephedrine
requested was deficient and if it was deficient, whether it
prejudiced Mr. Housel.See Strickland, 466 U.S. at 687.
To succeed, Mr. Housel must show "there is a reasonable
probability that, but for counsel's unprofessional errors,
the result of the proceeding would have been different."

Id. at 694.

We begin by noting that even if Mr. Housel agreed to
only purchase 250 grams of pseudoephedrine, and not a
total of 388.8 grams, it is unclear how he arrives at his
calculation that 250 grams would produce only 95 grams
[*16] of methamphetamine. Similarly, if 388.8 grams is
used, it is unclear how he arrives at his calculation that
388.8 grams would, at the most, produce only 142 grams
of methamphetamine, and not the 178 grams of metham-
phetamine calculated in the presentencing report. n3 In
so doing, he incorrectly asserts that 142 grams converted
into marijuana would result in an offense level of 30, and
a sentence less than the one imposed. Instead, the ac-
curate offense level for 142 grams of methamphetamine
converted to 1,420 kilograms of marijuana is 32, resulting
in a sentencing range of 151--188 -- well above the 120--
month sentence imposed.SeeU.S.S.G. § 2D1.1(c)(4) and
ch. 5, pt. A (1998 Sentencing Table). We find Mr. Housel's
incorrect calculation of the base offense level, and his un-
supported pseudoephedrine computations, together with
his failure to provide an adequate record or references to
support them, insufficient in this case to support his claim.
See United States v. Rodriguez--Aguirre, 108 F.3d 1228,
1237 n.8 (10th Cir.), cert. denied, 522 U.S. 847, 139 L.
Ed. 2d 81, 118 S. Ct. 132 (1997).

n3 On appeal, Mr. Housel provides the fol-
lowing equation, without any explanation of
how he arrived at its components: "250 grams
of pseudoephedrine x .5 x .76 = 95 grams
[methamphetamine] x 10kg marijuana = 950 kg."
Apparently, ".5" refers to a fifty percent yield rate
and ".76" to a twenty--four percent HCL salt re-
moval rate referenced in one of his district court
pleadings. But neither his appeal brief nor record
references explain why these percentages are ap-
propriate or correct. To show the possible fallacy
of Mr. Housel's computations, if the above equation
is applied to 388.8 grams, it results in 147.75 grams
of methamphetamine, and not the 178 grams used
in the presentencing report or the 142 grams Mr.
Housel claims would result.

[*17]

Even if the record supported Mr. Housel's claim
with respect to the amount of pseudoephedrine applied,
Mr. Housel's sentence would be unaffected because the
methamphetamine conversion for iodine would result in
the same sentence he received. Mr. Housel claims io-
dine is not a listed chemical under the sentencing guide-
lines and cannot be used to calculate his sentence. We
disagree. In 1996, iodine was explicitly designated as a
List II chemical in the Comprehensive Methamphetamine
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Control Act, Pub. L. No. 104--237, § 204, 110 Stat. 3099
(codified at21 U.S.C. § 802(35)(I)). The current sentenc-
ing guidelines manual expressly categorizes iodine as a
List II chemical under § 2D1.11(e)(2). Admittedly, io-
dine was not expressly listed in § 2D1.11 of the 1998
Sentencing Guidelines Manual -- the version in effect at
the time of Mr. Housel's sentencing. In such a case, "if
the offense is a felony or Class A misdemeanor for which
no guideline expressly has been promulgated, [the court
must] apply the most analogous offense guideline."See
U.S.S.G. § 2X5.1 (1997). In this case, the probation offi-
cer determined the analogous offense guideline for iodine
was methamphetamine, [*18] resulting in conversion of
the iodine into 708 grams of methamphetamine and then
a conversion to 7,080 kilograms of marijuana.

Similarly, under the sentencing guidelines applicable
to Mr. Housel, it is also appropriate to use 708 grams
of methamphetamine to calculate his sentence, rather
than the amounts of methamphetamine attributed to pseu-
doephedrine. This is because U.S.S.G. § 2D1.11 indicates
that if more than one chemical is involved, regardless of
whether it is Class I or II, the court should use the one
which results in the greater offense level, which in this
case is 708 grams of Class II iodine rather than 250 grams
of Class I pseudoephedrine.SeeU.S.S.G. § 2D1.11(d)
n.(A)--(D) (1998);see also§ 2D1.11(e) n.(A) (2003) (pro-
viding same result).

In this case, the base offense level for 7,080 grams
of marijuana is 34, placing Mr. Housel in a sentencing
guideline range of 188--235 months imprisonment.See
U.S.S.G. § 2D1.1(c)(3) and ch.5, pt. A (1998 Sentencing
Table). Thus, it is logical to conclude that if Mr. Housel's
counsel had successfully objected to the use of phospho-
rus and the amount of pseudoephedrine to calculate his

sentence, the probation officer [*19] and the sentencing
court would have simply applied the most abundant statu-
tory listed chemical -- iodine -- to calculate his sentence,
which would have resulted in an offense level higher than
the offense level for the 250 grams of pseudoephedrine
Mr. Housel claims is the appropriate amount. For these
reasons, even if Mr. Housel's counsel had raised these
objections, the sentencing range would have far exceeded
the 120--month statutory maximum imposed. Given the
circumstances of this case, Mr. Housel's counsel's failure
to raise an objection was not deficient, or if it was defi-
cient, it did not prejudice Mr. Housel.See Strickland, 466
U.S. at 687. Accordingly, Mr. Housel has failed to show
"there is a reasonable probability that, but for counsel's
unprofessional errors, the result of the proceeding would
have been different."Id. at 694.

For these reasons, Mr. Housel's request for a certificate
of appealability is granted on his ineffective assistance of
counsel claim concerning the use of pseudoephedrine to
calculate his sentence, but for the reasons delineated here,
the district court's judgment is neverthelessAFFIRMED .
As to all other issues [*20] raised, we conclude Mr.
Housel fails to make a substantial showing of the de-
nial of a constitutional right as required by28 U.S.C. §
2253(c). Thus, for substantially the same reasons set forth
in the district court's January 6, 2003 Memorandum, we
deny Mr. Housel's request for a certificate of appealability
on those issues andDISMISS his appeal with respect to
those issues.

Entered by the Court:

WADE BRORBY

United States Circuit Judge
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82 Fed.Appx. 18
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This case was not selected for publication in  t he
Federal Reporter.

Please use FIND to look at the applicable circuit court
rule before citing this opinion. Tenth Circuit Rule
36.3. (FIND CTA10 Rule 36.3.)

 United States Court of Appeals,
Tenth Circuit.

UNITED STATES of America, Plaintiff-Appellee,
v.

John Richard HOUSEL, Sr., Defendant-Appellant.

No. 03-3042.

Dec. 2, 2003.

 Defendant pled guilty and conviction was entered in
the United States District Court for the District of
Kansas of distri buting marijuana and attempted
distribution of marijuana. Defendant appealed. The
Court of Appeals, Ebel, Circuit Judge, 9 Fed.Appx.
874, 2001 WL 557977, affirmed. Defendant then
moved to vacate his sentence alleging ineffective
assistance of counsel. The District Court, 2003 WL
84408, denied the motion. Defendant appealed. The
Court of Appeal s, Brorby, Circuit Judge, held that
failure of defendant's counsel to object t o  amount of
pseudoephedrine involved in his conviction for
sentencing purposes was not deficient and did not
prejudice defendant.

 Affirmed.

West Headnotes

Criminal Law 641.13(7)
110k641.13(7) Most Cited Cases

Failure of defendant's counsel to object to amount of
pseudoephedrine involved in his distributing marijuana
conviction for sentencing purposes was not deficient
and did not prejudice defendant and thus defendant was
not entitled t o  vacate his sentence for ineffective
assistance of counsel; defendant did not produce

evidence to support his computations, and if counsel
had successfully objected to pseudoephedrine
calcul ation, methamphetamine conversion for iodine
would have been used which would have resulted in a
higher offense level . U.S.C.A. Const.Amend. 8;
U.S.S.G. § 2D1.11, 18 U.S.C.A.
 *18 Anthony W. Mattivi, James A. Brown, Ass t .
U.S. Attorney, Office of the United States Attorney,
Topeka, KS, for Plaintiff-Appellee.

 Ronald E. Wurtz, Office of the Federal Public Defender
For the District of Kansas, Topeka, KS, for
Defendant-Appellant.

 Before TACHA, Chief Circuit Judge, PORFILIO,
Circuit Judge, and  BRORBY, Senior Circuit Judge.

ORDER AND JUDGMENT [FN*]

FN* This order and judgment is not binding
precedent except under the doctrines of law of
the case, res judicata and collateral estoppel.
The court generally disfavors the citation of
orders and judgments; nevertheless, an order
and judgment may be cited under the terms
and conditions of 10th Cir. R. 36.3.

 BRORBY, Circuit Judge.

 **1 After examining the briefs and appellate record,
this panel has determined unanimously that  oral
argument would not materially assist the determination
of this appeal.  See Fed. R.App. P. 34(a)(2);  10th Cir.
R. 34.1(G).  The case is therefore ordered submitted
without oral argument.

 Appellant John Richard Housel, a federal inmate
appearing pro se, seeks a certificate of appealability to
appeal the district court's order dismissing his motion
to vacate, set aside or correct his sentence pursuant to
28 U.S.C. § 2255.  His claims center on allegations of
ineffective assistance *19 of counsel during sentencing.
We deny his request for a certificate of appealability on
all, but one issue, and dismiss his appeal with respect
to those issues.  Pursuant to 28 U.S.C. § 2253(c), we
grant a certificate of appealability on the issue regarding
the amount of pseudoephedrine to be applied in
calculating his sentence, but nevertheless affirm the
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district court's decision on other grounds.

 Mr. Housel was charged in a six-count indictment,
including offenses relating to distribution of marijuana,
conspiracy to manufacture methamphetamine, and
possession of pseudoephedrine and iodine with intent
to manufacture methamphetamine.  In exchange for
dismissal of four counts, Mr. Housel pled guilty to one
count of distributing marijuana in viol at i on of 21
U.S.C. § 841(a)(1) and one count of attempted
distribution of marijuana in violation of 21 U.S.C. §
846.  In order to understand Mr. Housel's ineffective
assistance of counsel claims, it is necessary to explain
the types and amount of contraband involved in
calculating his sentence.

 T he specific contraband used in determining Mr.
Housel's sentence included the 1,128 grams (or 1.13
kilograms) of marijuana to which he pled guilty, and
the "related conduct" contraband consisting of multiple
chemicals he intended to use to manufacture
methamphetamine, but for which he received no
conviction. According to the presentencing report, Mr.
Housel was attempting to use those chemical s  t o
manufacture methamphetamine, and therefore, the base
offense level in United States Sentencing Guidelines
Manual § 2D1.1 applied in calculating his sentence,
rather than § 2D1.11. See U.S.S.G. § 2D1.11(c)
(stating if an offense involves an attempt to manufacture
controlled substances, § 2D1.1 is applied.)  According
to the presentencing report, the chemicals involved
included an amount of iodine capable of producing 708
grams of methamphetamine, phosphorus capable of
producing 1,043 grams of methamphetamine, and
pseudoephedrine capable of producing 178 grams of
methamphetamine.

 Because Mr. Housel's sentence calculation involved
both marijuana and chemicals used for producing
methamphetamine, the probation officer who prepared
the presentencing report converted a portion of the total
amount of producible methamphetamine for which Mr.
Housel was respons ible into a total volume of
marijuana.  In so doing, the probation officer converted
only the most abundant chemical--phosphorus--which
laboratory analysis indicated could produce 1, 043
grams of methamphetamine.  Once the 1, 043 grams
was converted into marijuana, the total conversion
amount consisted of 10,430 kilograms of marijuana.
When added to the 1.13 kilograms of actual marijuana
he possessed, the total amount of marijuana attributable
to Mr. Housel in the presentencing report totaled
10,431 kilograms of marijuana.

 **2 The presentencing report concluded that 10,431

kilograms of marijuana results in a base offense level of
36, which together with Mr. Housel's criminal history
cat egory of III, placed him in a sentencing range of
235-293 months imprisonment.  See U. S.S.G. §
2D1.1(c)(2) and ch. 5, pt.  A (1998 Sentencing Table).
However, the presentencing report also pointed out that
the offenses and s t atutes to which Mr. Housel pled
guilty provided a maximum of only sixty months or
five years imprisonment, and that  the terms of
impri sonment must run consecutively if the highest
statutory maximum, as in this case, is less than the
guideline range.  Compare 21 U.S.C. § 841(b)(1)(D)
and U.S.S.G. § 5G1.2(d).  As a resul t ,  the
presentencing report calculated the appropriate sentence
range at 120 months.  Mr. Housel's counsel initially
filed several objections to the *20 presentencing report,
but withdrew them at sentencing, stating they would
not affect Mr. Housel's sentence.  See United States v.
Housel, No. 00-3252, 2001 WL 557977 at *1, 9
Fed.Appx. 874 (10th Cir. May 24, 2001) (unpublished
decision).  The dis t ri ct  court relied on the
presentencing report ,  and on August 23, 2000,
sentenced Mr. Housel to two sixty-month terms of
imprisonment to run consecutively.  Id.

 Mr. Housel  fi l ed a direct appeal challenging the
calculation in the presentencing report attri buting
10,431 kilograms of marijuana to him.  Id. Because he
did not raise this argument prior to sentencing, this
court reviewed his claim for "plain error."  Id. In so
doing, we rejected Mr. Housel's contention his conduct
should have been t reated as possession of a listed
chemical under U. S.S.G. § 2D1.11, which would
result in a lesser sentencing range, rather than an
attempt to manufacture a controlled substance under §
2D1.1. Id. at 1-2.  Our ruling was based on a factual
determination in the present encing report that Mr.
Housel intended to manufacture methamphetamine--
conduct for which U.S.S.G. § 2D1.1 is applied, and for
which no plain error was shown.  Id. In addition, this
court noted Mr. Housel's appeal seemed to suggest his
counsel acted ineffectively in failing to raise objections
to the Presentencing Report, and directed him to file a
collateral proceeding if he wished to pursue those
claims.  Id. at 2.

 Mr. Housel filed the instant § 2255 motion, raising
the following ineffective assistance of counsel issues:
1) counsel failed to raise the argument  his sentence
should have been calculated under sentencing guideline
§ 2D1.11 instead of § 2D1.1;  2) counsel fail ed t o
object to the use of phosphorus, an unlisted chemical,
as the basi s  for the converted quantity of
methamphetamine used to calculat e the base offense
level;  and 3) counsel failed to otherwise function as an
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effective advocate for his client.

 Following the government's response and opposition
to Mr. Housel's motion, the di s trict court issued a
"Memorandum and Order Denying Motion to Vacate
Sentence" (Memorandum), in which it rejected Mr.
Housel's arguments in support of his ineffective
assistance of counsel claims and dismissed his motion.
Specifically, the district court determined that the
sentencing judge properly applied U.S.S.G. § 2D1.1
because the preponderance of the evidence demonstrated
Mr. Housel intended to use the chemicals at issue to
manufacture methamphetamine.

 **3 Next, the district court examined Mr. Housel's
related claim that the sentencing court, in calculating
the amount of methamphetamine attributable to him,
improperly applied an unlisted chemical under
U.S.S.G. § 2D1.1-- i.e., phosphorus, rather than one of
the listed chemicals--iodine or pseudoephedrine.  The
government did not dispute Mr. Housel's contention
that phosphorus should not have been used to calculate
his sentence, but reasoned pseudoephedrine, as a listed
chemical, could be used instead.  The district court
agreed and explained that if pseudoephedrine had been
applied, instead of phosphorus, "there is no reasonable
probability that the outcome of the proceedings would
have been different."  In support, the district court relied
on the presentencing report to point out that 388.8
grams of pseudoephedrine would result in 178 grams of
methamphetamine, which when converted into
marijuana and added to the 1.13 ki lograms of
marijuana, would place the base offense level at 32,
resulting in a sentencing range far exceeding the 120-
month statutory maximum t erm of imprisonment
imposed.  See U.S.S.G. ch. 5, pt.  A (1998 Sentencing
Table) (showing applicabl e guideline sentencing*21
range at 151-188 months of imprisonment).

 The district court also considered Mr. Housel's
argument his counsel failed to argue Mr. Housel should
only be responsible for the 250 grams of
pseudoephedrine he agreed to purchase from agents, and
not the 388.8 grams that agents delivered. [FN1]  Mr.
Housel asserted that 250 grams of pseudoephedrine
would produce only 95 grams of methamphetamine,
placing him in a sentencing range substantially below
120 months imprisonment.  The district court
determined Mr. Housel's failure to challenge the
presentencing report's calcul at i on of either iodine or
pseudoephedrine at trial or on direct appeal imposed a
procedural bar to this ineffective assistance of counsel
claim.  In so concluding, the district court noted that
Mr. Housel retained different counsel  at trial and on
appeal, and his appellate counsel fai led to raise this

issue on direct appeal.

FN1. In support of his argument, Mr. Housel
relied on United States v. Perez de Dios, in
which this circuit held that, under U.S.S.G. §
2D1.1, a defendant is responsible for the
quantity of cocaine he agrees to buy and not
the amount the government delivers.  See 237
F.3d 1192, 1195 (10th Cir.2001).

 Finally, the district court determined counsel did not
fail to function as an effective advocate based on his
statements made at sentencing or his failure to move for
a downward departure.  Aft er careful analysis, the
district court concluded counsel's conduct, under the
circumstances in the case, did not constitute ineffective
performance under Strickland v. Washington, 466 U.S.
668, 694, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984. )
Accordingly, the district court dismissed Mr. Housel's
§ 2255 motion and denied his request for a certificate of
appealability.

 On appeal, Mr. Housel renews  his request for a
certificate of appealability, and raises the same issues
asserted in his motion and rejected by the district court.
Mr. Housel contends the district court erred in
determining his ineffective assistance of counsel claim,
on the proper amount of pseudoephedrine used in
calculating his sentence, was procedurally barred.  In
support, Mr. Housel  relies on Massaro v. United
States, which holds that failure to rai se ineffective
assistance of counsel claims on direct appeal does not
bar revi ew in a later collateral proceeding.  See 538
U.S. 500, 123 S.Ct. 1690, 1694, 1696, 155 L.Ed.2d
714 (2003).  Finally, he contends the district court
erred in failing to grant an evidentiary hearing on the
merits of his claims.  The government  fi led a brief
opposing both Mr. Housel's appeal and request for a
certificate of appealability.

 **4 An appeal may not be taken from a final order in
a § 2255 proceeding without a certificate of
appealability.  28 U.S.C. § 2253(c)(1).  In order for a
movant to be entitled a certificate of appealability, he
must make a "substantial showing of the denial of a
constitutional right."  28 U.S.C. § 2253(c)(2).  "Where
a district court has rejected the constitutional claims on
the merits, the showing required to satisfy § 2253(c) is
straightforward: The petitioner must demonstrate that
reasonable jurists would find the district court's
assessment of the constitutional  claims debatable or
wrong." Miller-El v. Cockrell, 537 U.S. 322, 338, 123
S.Ct. 1029, 154 L.Ed.2d 931(2003) (quotation marks,
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alteration, and citation omitted).  W hen the district
court dismisses a habeas motion "on procedural
grounds without reaching the prisoner's underlying
constitutional cl aim, a [certificate of appealability]
should issue when the prisoner shows, at least, that
jurists of reason would find it debatable whether the
petition s t at es a valid claim of the denial of *22 a
constitutional right and that jurists of reason would find
it debatable whether the district court was correct in its
procedural ruling."  Slack v. McDaniel, 529 U.S. 473,
484, 120 S.Ct. 1595, 146 L.Ed.2d 542 (2000).

 These are threshold inquiries we apply to determine
whether we may entertain an appeal.  See Mil ler-El,
123 S.Ct. at 1039.  We may perform these inquiries
with "a preliminary, though not definitive," analysis of
the claims raised.  Id. at 1040.  In reviewing a district
court's dismissal of a motion for post conviction relief,
we are free to affirm a district court decision on any
grounds for which there is a sufficient record, including
grounds not relied on by the district court.  See United
Stat es v. Alvarez, 137 F.3d 1249, 1251 (10th
Cir.1998).   We review the denial of an evidentiary
hearing on a § 2255 motion for abuse of discretion.  See
United States v. Whalen, 976 F.2d 1346, 1348 (10th
Cir.1992).

 Applying these principles, we have conducted a
thorough review of the pleadings, record on appeal, and
the district court's decision.  Under the circumstances
and record presented in this case, we conclude no
hearing was warranted, and therefore, the district court
did not abuse its discretion by denying a hearing on
any of Mr. Housel's claims.  For the purpose of judicial
economy, we decline to duplicate the district court's
analysis on t hose i ssues on which it addressed the
merits, other than to conclude Mr. Housel clearly fails
to make a subs t antial showing of the denial of a
constitutional right as required by 28 U.S.C. §
2253(c).  Thus, for substantially the same reasons set
forth in the district court's January 6,  2003
Memorandum, we deny Mr. Housel's request for a
certificate of appealability as to t hose issues and
dismiss his appeal with respect to them.

 We grant a certificate of appealability on Mr. Housel's
claim of ineffective assistance of counsel concerning the
amount of pseudoephedrine to be applied in calculating
his sentence, which the district court determined was
procedurally barred.  Because we can easily resolve the
issue on other grounds, we decline to remand the issue
to the district court and instead directly address the
merits of his claim. [FN2]

FN2. Given our agreement with the district
court on Mr. Housel's ineffective assistance of
counsel claim with respect to any "downward
departure," we decline to entertain hi s
assertion that any calculation of his sentence
should include a three-point reduction for
acceptance of responsibility.

 **5 This circuit has held that "[w]hen a defendant fails
t o raise a claim on direct appeal, he is barred from
pursuing that claim in a later § 2255 proceeding, absent
a showing of cause and actual prejudice or a
fundamental miscarriage of justice," but that "[t]his bar
does not apply to an ineffective assistance of counsel
claim."  United States v. Mora, 293 F.3d 1213, 1216
(10th Cir.) (quotation marks and citation omitted),
cer t .  denied, 537 U.S. 961, 123 S.Ct. 388, 154
L.Ed.2d 315 (2002).  This is in accord with Massaro
v. United States, which holds that failure to raise an
ineffective assistance of counsel claim on direct appeal
does not bar review in a later collateral proceeding.  See
123 S.Ct. at 1694, 1696.   Under the circumstances
presented here, it is likely that jurists of reason would
find it debatable whether the district court was correct
in its procedural ruling with respect to Mr. House's
claim.  See Slack, 529 U.S. at 484.  However, in this
case, even assuming Mr. Housel's ineffective assistance
of counsel claim is not barred, we can easily resolve his
claim on the merits and conclude he is not entitled to
relief.

 In addressing Mr. Housel's claim on the merits, we
must determine whether the *23 failure of Mr. Housel's
counsel to raise an objection to the amount of
pseudoephedrine requested was deficient and if it was
deficient, whether it prejudiced Mr. Housel .  See
Strickland, 466 U.S. at 687.  To succeed, Mr. Housel
must show "there is a reasonable probability that, but
for counsel's unprofessional errors, the result of the
proceeding would have been different."  Id. at 694.

 We begin by noting that even if Mr. Housel agreed to
only purchase 250 grams of pseudoephedrine, and not
a total of 388.8 grams, it is unclear how he arrives at
his calculation that 250 grams would produce only 95
grams of methamphetamine.  Similarly, if 388.8 grams
is used, it is unclear how he arrives at his calculation
that 388.8 grams would, at the most, produce only 142
grams of methamphetamine, and not the 178 grams of
methamphetamine calculated in the presentencing
report. [FN3]  In so doing, he incorrectly asserts that
142 grams converted into marijuana would result in an
offense level of 30, and a sentence less than the one
imposed.  Instead, the accurate offense level for 142
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grams of methamphetamine converted to 1,420
kilograms of marijuana is 32, resulting in a sentencing
range of 151-188--well above the 120-month sentence
imposed.  See U.S.S.G. § 2D1.1(c)(4) and ch. 5, pt. A
(1998 Sentencing Table).  We find Mr. Housel's
incorrect calculation of the base offense level, and his
unsupported pseudoephedrine computations, together
with his failure to provide an adequate record or
references to support them, insufficient in this case to
support his  claim.  See United States v.
Rodriguez-Aguirre, 108 F.3d 1228, 1237 n. 8 (10th
Cir.), cert. denied, 522 U.S. 847, 118 S.Ct. 132, 139
L.Ed.2d 81 (1997).

FN3. On appeal, Mr. Housel provides the
following equation, without any explanation
of how he arrived at its components:  "250
grams of [pseudo]ephedrine x .5 x .76 = 95
grams [methamphetamine] x 10kg marijuana
= 950 kg."  Apparently, ".5" refers to a fifty
percent yield rate and ".76" to a twenty-four
percent HCL salt removal rate referenced in
one of his district court pleadings.  But
neither his appeal brief nor record references
explain why these percentages are appropriate
or correct.  To show the possible fallacy of
Mr. Housel's computations, if the above
equation is applied to 388.8 grams, it results
in 147.75 grams of methamphetamine, and
not the 178 grams used in the presentencing
report or the 142 grams Mr. Housel claims
would result.

 Even if the record supported Mr. Housel's claim with
respect to the amount of pseudoephedrine applied, Mr.
Housel's sentence would be unaffected because the
methamphetamine conversion for iodine would result in
the same sentence he received.  Mr. Housel claims
iodine is not a listed chemical under the sentencing
guidelines and cannot be used to calculate his sentence.
We disagree.  In 1996, iodine was explicitly designated
as a List II chemical in the C omprehensive
Methamphetamine Control Act, Pub. L. No. 104-237,
§ 204, 110 Stat. 3099 (codified at 21 U.S.C. §
802(35)(I)).  The current sentencing guidelines manual
expressly categorizes iodine as a List II chemical under
§ 2D1.11(e)(2).  Admittedly, iodine was not expressly
listed in § 2D1.11 of the 1998 Sentencing Guidelines
Manual--the version in effect at the time of Mr. Housel's
sentencing. In such a case, "[i]f the offense is a felony or
Class A misdemeanor for which no guideline expressly
has been promulgated, [the court must] apply the most
analogous offense guideline."  See U.S.S.G. § 2X5.1

(1997).  In this case, the probation officer determined
the analogous offense guideline for iodine was
methamphetamine, resulting in conversion of the iodine
into 708 grams of methamphetamine and then a
conversion to 7,080 kilograms of marijuana.

 *24 **6 Similarly, under the sentencing guidelines
applicable to Mr. Housel, it is also appropriate to use
708 grams of methamphetamine to calculate his
sentence, rather than the amounts of methamphetamine
attributed to pseudoephedrine.  This is because
U.S.S.G. § 2D1.11 indicates that if more than one
chemical is involved, regardless of whether it is Class
I or II, the court should use the one which results in the
greater offense level, which in this case is 708 grams of
C lass  II iodine rather than 250 grams of Class I
pseudoephedrine.  See U.S.S.G. § 2D1.11(d) n.(A)-(D)
(1998);  see also § 2D1.11(e) n.(A) (2003) (providing
same result).

 In this case, the base offense level for 7,080 grams of
marijuana is 34, placing Mr. Housel in a sentencing
guideline range of 188-235 months imprisonment.  See
U.S.S.G. § 2D1.1(c)(3) and ch.5, pt. A (1998
Sentencing Table).  Thus, it is logical to conclude that
if Mr. Housel's counsel had successfully objected to the
use of phosphorus and the amount of pseudoephedrine
to calculate his sentence, the probation officer and the
sentencing court would have simply applied the most
abundant statutory listed chemical--iodine--to calculate
his sentence, which would have resulted in an offense
level higher than the offense level for the 250 grams of
pseudoephedrine Mr. Housel claims is the appropriate
amount.  For these reasons ,  even if Mr. Housel's
counsel had raised these objections, t he sentencing
range would have far exceeded the 120-month statutory
maximum imposed.  Given the circumstances of this
case, Mr. Housel's counsel's failure to raise an objection
was not deficient, or if it was deficient, it did not
prejudice Mr.  Housel.  See Strickland, 466 U.S. at
687.  Accordingly, Mr. Housel has failed to show
"there is a reasonable probability that, but for counsel's
unprofessional errors, the result of the proceeding would
have been different."  Id. at 694.

 For these reasons, Mr. Housel's request for a certificate
of appealability is granted on his ineffective assistance
of counsel claim concerning the use of pseudoephedrine
to calculate his sentence, but for the reasons delineated
here, the dist rict court's judgment is nevertheless
AFFIRMED.  As to all other i ssues raised, we
conclude Mr. Housel fai ls to make a substantial
showing of the denial  of a constitutional right as
requi red by 28 U.S.C. § 2253(c).  Thus, for
substantially the same reasons set forth in the district
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court's January 6, 2003 Memorandum, we deny Mr.
Housel's request for a certificate of appealability on
those issues and DISMISS his appeal with respect to
those issues.

82 Fed.Appx.  18, 2003 WL 22854676 (10th
Cir.(Kan.))

END OF DOCUMENT
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JUDGES: Before Lynch, Lipez and Howard, Circuit
Judges.

OPINION:

Per Curiam. After carefully considering the briefs
and record in these consolidated appeals, we affirm the

pre--trial detention orders for substantially the reasons
stated by the district court.

Our review is independent, tempered by a degree of
deference to the determination below.United States v.
Tortora, 922 F.2d 880 (1st Cir. 1990). The appellants es-
sentially argue that since the government's case rested
upon hearsay, it failed to prove the need for detention
by a preponderance of the evidence. However, the rules
of admissibility for criminal trials do not apply to deten-
tion hearings. [*2]18 U.S.C. § 3142(f); United States v.
Acevedo--Ramos, 755 F.2d 203 (1st Cir. 1985). More im-
portantly, the appellants' indictments sufficed to trigger a
rebuttable presumption in favor of detention.18 U.S.C. §
3142(e); United States v. Vargas, 804 F.2d 157 (1st Cir.
1986). As the district court ruled, the appellants failed to
satisfy their burden of production by presenting some ev-
idence that they do not endanger the community. Finally,
even if they had discharged their burden, the weight of the
incriminating evidence is just one factor in the analysis.
18 U.S.C. § 3142(g); United States v. Palmer--Contreras,
835 F.2d 15 (1st Cir. 1987). The appellants are charged
with serious crimes involving large amounts of drugs, and
the record shows that they have the contacts and resources
to flee.

Affirmed. Loc. R. 27(c).
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 PER CURIAM.

 **1 After carefully considering the briefs and record in
these consolidated appeals, we affirm the pre-trial
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the district court.

 Our review is independent, tempered by a degree of
deference to the determination below.  United States v.
Tortora, 922 F.2d 880 (1st Cir.1990).  The appellants
essentially argue that since the government's case rested
upon hearsay, it failed to prove the need for detention
by a preponderance of the evidence.  However, the rules
of admissibility for criminal trials do not apply to
detention hearings.  18 U.S.C. § 3142(f); United States
v. Acevedo-Ramos, 755 F.2d 203 (1st Cir.1985).  More
importantly, the appellants' indictments sufficed to
trigger a rebuttable presumption in favor of detention.
18 U.S.C. § 3142(e);  United States v. Vargas, 804
F.2d 157 (1st Cir.1986).  As the district court ruled,
the appellants failed to satisfy their burden of
production by presenting some evidence that they do
not endanger the community.  Finally, even if they had
discharged their burden, the weight of the incriminating
evidence is just one factor in the analysis.  18 U.S.C.
§ 3142(g);  United States v. Palmer- Contreras, 835
F.2d 15 (1st Cir.1987).  The appellants are charged
with serious crimes involving large amounts of drugs,
and the record shows that they have the contacts and
resources to flee.

 Affirmed. Loc. R. 27(c).

81 Fed.Appx. 360, 2003 WL 22848946 (1st
Cir.(Puerto Rico))
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OPINION:

SUMMARY ORDER

UPON DUE CONSIDERATION, IT IS HEREBY
ORDERED, ADJUDGED AND DECREED that the
judgment of said district court be and it hereby is
AFFIRMED .

Defendant--appellant Tomas Louis appeals from his
conviction by a jury in the United States District Court
for the Southern District of New York (Kimba M. Wood,
Judge) of conspiracy to distribute and to possess with in-
tent to distribute cocaine and heroin, in violation of21
U.S.C. § 846. [*2] On appeal, Louis argues that: (1) his
trial counsel labored under a conflict of interest and oth-
erwise failed to provide effective assistance; and (2) the
district court erred in allowing a co--defendant to testify
about his understanding of certain conversations between
himself and Louis. We affirm.

With respect to Louis's claims of ineffective assis-
tance of counsel, this court has expressed a "baseline
aversion to resolving ineffectiveness claims on direct re-
view." United States v. Williams, 205 F.3d 23, 35 (2d
Cir.), cert. denied,531 U.S. 885, 148 L. Ed. 2d 142, 121
S. Ct. 203 (2000). As the Supreme Court recently ex-
plained, "in most cases a motion brought under28 U.S.C.
§ 2255is preferable to direct appeal for deciding claims
of ineffective--assistance," because the district court is the
forum best suited to develop the facts necessary to evalu-
ate such claims.Massaro v. United States, 155 L. Ed. 2d
714, 123 S. Ct. 1690, 1694 (2003). Following Massaro,
we recently observed that ineffectiveness claims should
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only be resolved on direct appeal "when their resolution is
beyond any doubt or to do so would [*3] be in the interest
of justice."United States v. Khedr, 343 F.3d 96, 100 (2d
Cir. 2003)(internal quotation marks omitted). Because we
believe that Louis's claims of ineffective assistance would
benefit from further development of the record, we decline
to review them on direct appeal and dismiss them without
prejudice to Louis's right to pursue them in a collateral
proceeding.

Turning to Louis's second ground for appeal, we find
that he has not met the heavy burden of showing that
admission of the impugned testimony constituted plain

error ---- a showing that must be made where, as here, the
appellant failed to object to admission of the evidence at
trial. SeeUnited States v. Dukagjini, 326 F.3d 45, 61 (2d
Cir. 2003). At the very least, the testimony of Louis's co--
defendant concerning certain taped conversations was not
plainly inadmissible. SeeUnited States v. Urlacher, 979
F.2d 935, 939 (2d Cir. 1992)(holding that witness's inter-
pretation of comments made by defendant during taped
conversations was admissible).

For the reasons set forth above, the judgment of the
district court is herebyAFFIRMED .
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Berrios, also known as

Tony, also known as Tony;  Jose Roberto
Encarnacion, also known as Roberto; 

Jose Nunez, also known as Jose Rodriguez Nunez; 
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Ruben, Junior Grullon, also known as Junior;  Junior
Lantigua, also known as
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known as Mingo;  Arelis Diaz;  Apolinar
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Sergio Rodriguez, also known as Camarada;  Carlos
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as Carlos Manuel;  Kai Xu Chen, Rafael Nunez, also
known as Rafael, also known

as "Doctor", Defendants,
Tomas LOUIS, also known as Tomas,

Defendant-Appellant.

No. 02-1107.

Dec. 2, 2003.

 Defendant was convicted in the United States District
Court for the Southern District of New York, Kimba
M. Wood, J., for conspi racy to distribute and to
possess with intent to distribute cocaine. Defendant
appealed. The Court of Appeals held that: admission of
testimony of co-defendant did not constitute plain error.

 Affirmed.

West Headnotes

[1] Criminal Law 1119(1)
110k1119(1) Most Cited Cases

T he Court of Appeals would decline to review
ineffective assistance of counsel claim of defendant
convicted of drug conspiracy on direct appeal, where
further development of the record was required to
properly decide claim.  U.S.C.A. Const.Amend. 6.

[2] Criminal Law 1036.2
110k1036.2 Most Cited Cases

Admission of testimony of co-defendant concerning his
understanding of certain taped conversations between
himself and the defendant did not constitute plain error,
in drug conspiracy prosecution.

[3] Criminal Law 1036.2
110k1036.2 Most Cited Cases

On appeal, defendant convicted for drug conspiracy was
required to establish that admission of co-defendant's
testimony concerning his understanding of taped
conversations between himself and the defendant
constituted plain error, where defendant failed to object
to admission of the testimony at trial.
 *753 Appeal from the United States District Court for
the Southern District of New York (Kimba M. Wood,
Judge).

 Steven K. Frankel (Robert L. Moore, on the brief),
Frankel Rudder & Lowery LLP, New York, NY, for
Appellant.

 Daniel W. Levy, Assistant United States Attorney
(James B.  C omey, United States Attorney for the
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Southern District of New York, and Gary Stein,
Assistant United States Attorney, on the brief), New
York, NY, for Appellee.

 Present:  WALKER, Chief Judge,  JACOBS, and
STRAUB, Circuit Judges.

SUMMARY ORDER

 **1 UPON DUE CONSIDERATION, IT IS
HEREBY ORDE RE D, ADJUDGED AND
DECREED that the judgment of said district court be
and it hereby is AFFIRMED.

 Defendant-appellant Tomas Louis appeals from his
conviction by a jury in the United States District Court
for the Southern District of New York (Kimba M.
Wood, Judge) of conspiracy to distribute and to
possess with intent to distribute *754 cocaine and
heroin, in violation of 21 U.S.C. § 846.  On appeal,
Louis argues that:  (1) his trial counsel labored under a
confl i ct of interest and otherwise failed to provide
effective assistance;  and (2) the district court erred in
allowing a co-defendant to testify about his
understanding of certain conversations between himself
and Louis.  We affirm.

 [1] With respect to Louis's claims of ineffective
assistance of counsel, this court has expressed a
"baseline aversion to resolving ineffectiveness claims on
direct review."  United States v. Williams, 205 F.3d
23, 35 (2d Cir.), cert. denied, 531 U.S. 885, 121 S.Ct.
203, 148 L.Ed.2d 142 (2000). As the Supreme Court
recently explained, "in most cases a motion brought
under [28 U.S.C.] § 2255 is preferable to direct appeal
for deciding claims of ineffective-assistance," because
the district court is the forum best suited to develop the
facts necessary to evaluate such claims .  Massaro v.
United States, 538 U.S. 500, 123 S.Ct. 1690, 1694,
155 L.Ed.2d 714 (2003).  Following Massaro, we
recently observed that ineffectiveness claims should
only be resolved on direct appeal "when their resolution
is beyond any doubt  or to do so would be in the
interest of justice."  United States v. Khedr, 343 F.3d
96, 100 (2d Cir.2003) (internal quotat i on marks
omitted).  Because we believe that Louis's claims of
ineffective assistance would benefi t  from further
development of the record, we decline to review them
on direct appeal and dismiss them without prejudice to
Louis's right to pursue them in a collateral proceeding.

 [2][3] Turning to Louis's second ground for appeal, we
find that he has not met the heavy burden of showing

that admission of the impugned testimony constituted
plain error--a showing that must be made where, as
here, the appellant failed to object to admission of the
evidence at trial.  See United States v. Dukagjini, 326
F.3d 45, 61 (2d Cir.2003).  At the very leas t ,  t he
testimony of Louis's co-defendant concerning certain
taped conversations was not plainly inadmissible.  See
Uni t ed States v. Urlacher, 979 F.2d 935, 939 (2d
Cir.1992) (holding that witness' s  interpretation of
comments made by defendant during taped
conversations was admissible).

 **2 For the reasons set forth above, the judgment of
the district court is hereby AFFIRMED.

81 Fed.Appx. 752, 2003 WL 22849907 (2nd
Cir.(N.Y.))

END OF DOCUMENT



Page 1

Copr. © West 2004 No Claim to Orig. U.S. Govt. Works

81 Fed.Appx. 752
(Cite as: 81 Fed.Appx. 752,  2003 WL 22849907 (2nd Cir.(N.Y.)))

This case was not selected for publication in  t he
Federal Reporter.

THIS SUMMARY ORDER WILL NOT  BE
PUBLISHED IN THE FEDERAL REPORTER AND
MAY NOT BE CITED AS PRECEDENTIAL
AUTHORITY TO THIS OR ANY OTHER COURT,
BUT MAY BE CALLED TO THE ATTENTION OF
THIS OR ANY OTHER COURT IN A
SUBSEQUENT STAGE OF THIS CAS E,  IN A
R ELATED CASE, OR IN ANY CASE FOR
PURPOSES OF COLLATERAL EST OPPEL OR
RES JUDICATA. 

Please use FIND to look at the applicable circuit court
rule before citing this opinion. Second Circuit Rules §
0.23. (FIND CTA2 s 0.23.)

 United States Court of Appeals,
Second Circuit.

UNITED STATES of America, Appellee,
v.

Franklin VILLAFANA, also known as Domingo
Guava;  Patricia Piedrahita, also

known as Patricia;  Hernando Moreno, also known as
Pedro Rafael

Rodriguez, also known as El Gordo;  Antonio
Berrios, also known as

Tony, also known as Tony;  Jose Roberto
Encarnacion, also known as Roberto; 

Jose Nunez, also known as Jose Rodriguez Nunez; 
Ruben Diaz, also known as

Ruben, Junior Grullon, also known as Junior;  Junior
Lantigua, also known as

Jay;  Romer Valenzuela, also known as Romel LNU; 
Domingo Gomez-Fermin, also

known as Mingo;  Arelis Diaz;  Apolinar
Gomez-Torres, also known as Polo; 

Sergio Rodriguez, also known as Camarada;  Carlos
Tavarez-Fernandez, also known

as Carlos Manuel;  Kai Xu Chen, Rafael Nunez, also
known as Rafael, also known

as "Doctor", Defendants,
Tomas LOUIS, also known as Tomas,

Defendant-Appellant.

No. 02-1107.

Dec. 2, 2003.

 Defendant was convicted in the United States District
Court for the Southern District of New York, Kimba
M. Wood, J., for conspi racy to distribute and to
possess with intent to distribute cocaine. Defendant
appealed. The Court of Appeals held that: admission of
testimony of co-defendant did not constitute plain error.
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properly decide claim.  U.S.C.A. Const.Amend. 6.

[2] Criminal Law 1036.2
110k1036.2 Most Cited Cases

Admission of testimony of co-defendant concerning his
understanding of certain taped conversations between
himself and the defendant did not constitute plain error,
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SUMMARY ORDER

 **1 UPON DUE CONSIDERATION, IT IS
HEREBY ORDE RE D, ADJUDGED AND
DECREED that the judgment of said district court be
and it hereby is AFFIRMED.

 Defendant-appellant Tomas Louis appeals from his
conviction by a jury in the United States District Court
for the Southern District of New York (Kimba M.
Wood, Judge) of conspiracy to distribute and to
possess with intent to distribute *754 cocaine and
heroin, in violation of 21 U.S.C. § 846.  On appeal,
Louis argues that:  (1) his trial counsel labored under a
confl i ct of interest and otherwise failed to provide
effective assistance;  and (2) the district court erred in
allowing a co-defendant to testify about his
understanding of certain conversations between himself
and Louis.  We affirm.

 [1] With respect to Louis's claims of ineffective
assistance of counsel, this court has expressed a
"baseline aversion to resolving ineffectiveness claims on
direct review."  United States v. Williams, 205 F.3d
23, 35 (2d Cir.), cert. denied, 531 U.S. 885, 121 S.Ct.
203, 148 L.Ed.2d 142 (2000). As the Supreme Court
recently explained, "in most cases a motion brought
under [28 U.S.C.] § 2255 is preferable to direct appeal
for deciding claims of ineffective-assistance," because
the district court is the forum best suited to develop the
facts necessary to evaluate such claims .  Massaro v.
United States, 538 U.S. 500, 123 S.Ct. 1690, 1694,
155 L.Ed.2d 714 (2003).  Following Massaro, we
recently observed that ineffectiveness claims should
only be resolved on direct appeal "when their resolution
is beyond any doubt  or to do so would be in the
interest of justice."  United States v. Khedr, 343 F.3d
96, 100 (2d Cir.2003) (internal quotat i on marks
omitted).  Because we believe that Louis's claims of
ineffective assistance would benefi t  from further
development of the record, we decline to review them
on direct appeal and dismiss them without prejudice to
Louis's right to pursue them in a collateral proceeding.

 [2][3] Turning to Louis's second ground for appeal, we
find that he has not met the heavy burden of showing

that admission of the impugned testimony constituted
plain error--a showing that must be made where, as
here, the appellant failed to object to admission of the
evidence at trial.  See United States v. Dukagjini, 326
F.3d 45, 61 (2d Cir.2003).  At the very leas t ,  t he
testimony of Louis's co-defendant concerning certain
taped conversations was not plainly inadmissible.  See
Uni t ed States v. Urlacher, 979 F.2d 935, 939 (2d
Cir.1992) (holding that witness' s  interpretation of
comments made by defendant during taped
conversations was admissible).

 **2 For the reasons set forth above, the judgment of
the district court is hereby AFFIRMED.
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Cir.(N.Y.))
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OPINION:

OPINION OF THE COURT

SLOVITER, Circuit Judge.

Petitioner Tyrone Brand filed a petition for writ of
habeas corpus in the District Court pursuant to28 U.S.C.
§ 2254. A Pennsylvania prisoner serving a life sentence,
Brand claims that the assistance of his counsel was in-
effective during his state court first--degree [*2] mur-
der trial. Specifically, Brand argues that the trial coun-
sel erroneously stipulated to a blood alcohol level that
was substantially lower than the actual level, failed to
dispute and disprove certain factual findings relevant to
the element of specific intent, and neglected to prop-
erly impeach statements made by certain witnesses. A
Magistrate Judge ("MJ") issued a report recommend-
ing denial and dismissal of Brand's petition, finding that
Brand did not demonstrate any "substantial violation of
any Constitutional right." The District Court, after con-
sidering Brand's objections to the MJ's findings, approved
and adopted the report and recommendation, as supple-
mented by its memorandum, and issued an order denying
and dismissing Brand's petition. For the following rea-
sons, we will affirm the District Court's order. Because
we write solely for the parties, we need not set forth a de-
tailed recitation of the background for this appeal and will
limit our discussion to resolution of the issues presented.

I.

Background

Brand was an employee of the Philadelphia Electric
Company. On October 31, 1986, having already had two
drinks during the workday, Brand went to a bar with
decedent Robin [*3] Harris, a co--worker. According
to trial testimony, Brand consumed eight vodka drinks
and a beer from 5: 00 to 9: 30 pm. Harris then drove
Brand, in Brand's automobile, to the Sugar Sticks Bar
in Germantown to have another drink. The bartender at
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the Sugar Sticks Bar, however, refused to serve Brand
alcohol because Brand appeared intoxicated. Harris and
Brand then left the Sugar Sticks Bar.

As Harris and Brand were conversing near Brand's au-
tomobile outside the Sugar Sticks Bar, Olious Hightower,
who was a neighbor of Harris, appeared on the scene.
After briefly conversing with each other, Hightower
and Harris began walking together down Germantown
Avenue. Brand followed them slowly in his car. According
to Hightower, Brand then got out of his car, pointed a gun
at Harris's face, and said "I should kill you." Hightower
then knocked the gun out of Brand's hand, picked up the
gun, and told Brand to get back into his car. Brand again
followed Harris and Hightower in his car and asked to
have his gun back. At some point, Brand's car veered
onto the sidewalk in Harris and Hightower's direction,
struck both Harris and Hightower, and crashed into a wall
approximately 30 to 40 feet from the [*4] curb. While
Hightower sustained only minor injuries, Harris died 11
days later of multiple head injuries.

Brand was convicted of first--degree murder, driving
under the influence, simple assault, and various weapons
offenses following a nonjury trial in the Pennsylvania
Court of Common Pleas. Brand then filed post--verdict
motions with the trial court, claiming the first--degree
murder conviction was against the weight of the evi-
dence because the trial court failed to consider Brand's
severely intoxicated state. The court denied these motions
and sentenced Brand to life imprisonment on the murder
conviction, with concurrent terms for his other crimes.
Brand's direct appeal to the Pennsylvania Superior Court
was denied, and the Pennsylvania Supreme court denied
allocatur.

On January 14, 1997, Brand filed a pro se Petition
for Post Conviction Collateral Relief in the Pennsylvania
Court of Common Pleas pursuant to changes in
Pennsylvania's Post Conviction Relief Act ("PCRA"),
42 Pa. Cons. Stat. Ann. §§ 9541--9546. Brand alleged
that he was denied effective assistance of counsel dur-
ing trial. Specifically, Brand argued that his trial counsel
(1) failed [*5] to establish his true level of intoxica-
tion and demonstrate the effects of his head injury on his
behavior immediately after the incident, (2) failed to in-
vestigate the actual circumstances of the car crash through
accident reconstruction and correct erroneous facts relied
upon by the trial court in its conviction, and (3) failed to
cross--examine opposing witnesses on key points regard-
ing Brand's behavior during the incident. After review,
the PCRA court dismissed Brand's petition summarily on
October 27, 1997, holding that Brand's claims were with-
out merit on their face. The same court then affirmed the
dismissal on June 1, 1998. The Pennsylvania Superior

Court subsequently affirmed the PCRA court's order, and
the Pennsylvania Supreme Court denied allocatur.

Brand filed the petition for habeas corpus in the
District Court on October 13, 1999. As he did in the
PCRA petition, Brand argued that his trial counsel pro-
vided ineffective assistance in (1) failing to establish that
Brand's blood alcohol content was too high to form the
specific intent required for first--degree murder, (2) fail-
ing to refute the evidence concerning the physical cir-
cumstances surrounding the car accident, [*6] and (3)
failing to cross--examine witnesses regarding Brand's pre--
and post--accident conduct. Brand also claimed that evi-
dence discovered after the trial undermined the credibility
of the prosecution's key witnesses.

Relying largely onStrickland v. Washington, 466 U.S.
668, 80 L. Ed. 2d 674, 104 S. Ct. 2052 (1984), a Magistrate
Judge ("MJ") issued a Report and Recommendation
("R&R") recommending that Brand's ineffective assis-
tance of counsel claims should be dismissed on the merits.
The MJ also recommended that Brand's after--discovered
evidence claim be dismissed because the evidence in ques-
tion was trivial and merely for impeachment purposes.
Brand objected to the MJ's findings, arguing that the MJ
erred when s/he applied a sufficiency of the evidence
standard and relied on the PCRA court's opinion in re-
jecting Brand's ineffective assistance of counsel claims.
The District Court, in a lengthy opinion, overruled Brand's
objections, adopted the R&R, and denied Brand's habeas
petition in its entirety. This appeal followed.

II.

Jurisdiction

The District Court had jurisdiction under28 U.S.C.
§ 2254. This Court has jurisdiction pursuant to [*7]28
U.S.C. §§ 1291, 2253. Our review of the District Court's
order is plenary. Pursuant to28 U.S.C. § 2254(d), a state
court's adverse resolution of a claim of constitutional er-
ror provides a basis for federal habeas relief only if the
state adjudication "resulted in a decision that was contrary
to, or involved an unreasonable application of, clearly es-
tablished Federal law, as determined by the United States
Supreme Court," or if it resulted in a decision that "was
based on an unreasonable determination of the facts in
light of the evidence presented in the state court proceed-
ing." SeeWilliams v. Taylor, 529 U.S. 362, 376, 386, 146
L. Ed. 2d 389, 120 S. Ct. 1495 (2000).

III.

Discussion

In order for us to consider Brand's habeas peti-
tion, Brand must have first exhausted all available state
court remedies and not have procedurally defaulted his
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federal claims in state courts.28 U.S.C. § 2254(b)(1);
McCandless v. Vaughn, 172 F.3d 255, 260 (3d Cir. 1999).
The District Court determined that Brand has exhausted
his state court remedies and did not procedurally default
his claims, [*8] and the parties do not object to that
finding. Therefore, we now consider the merits of Brand's
claims under28 U.S.C. § 2254(d).

In Strickland, the United States Supreme Court es-
tablished a two--prong standard for adjudicating inef-
fective assistance of counsel claims under the federal
Constitution. First, claimant must establish the coun-
sel's deficient performance by "showing that counsel
made errors so serious that counsel was not function-
ing as the 'counsel' guaranteed the defendant by theSixth
Amendment." 466 U.S. at 687. Second, claimant must
show that "counsel's errors were so serious as to deprive
the defendant of a fair trial, a trial whose result is reli-
able." Id. In applying this standard, counsel is strongly
presumed to have acted within the range of "reasonable
professional assistance," and claimant bears the burden
of "overcoming the presumption that, under the circum-
stances, the challenged action 'might be considered sound
trial strategy. '"Id. at 689(citation omitted).

Applying Strickland, we find that the Pennsylvania
Superior Court's denial of Brand's ineffective assistance
claims was not contrary [*9] to established federal
law as interpreted by the United States Supreme Court.
Moreover, the Pennsylvania Superior Court's adjudication
of Brand's claims was not contrary to established federal
law. Nor was the Superior Court's decision an objectively
unreasonable application ofStrickland. Brand argues that

the counsel acted ineffectively in pursuing his diminished
capacity claim by stipulating to a blood alcohol level that
was significantly lower than the actual level supported
by the evidence, and by failing to present evidence on the
significance of Brand's head injury to his post--incident be-
havior. The Superior Court concluded that the trial court
had thoroughly considered Brand's diminished capacity
defense and rejected it, and that the disputed blood alco-
hol content figure did not prejudice the trial's outcome. We
find this conclusion to be a reasonable application of the
Stricklandstandard. Brand's counsel clearly pursued a di-
minishing capacity defense, and the trial court's rejection
of such defense in finding specific intent for convicting
Brand of first--degree murder did not render the trial unfair
or its result unreliable. SeeStrickland, 466 U.S. at 687.
[*10]

Equally unpersuasive are Brand's claims that his coun-
sel's failure to effectively dispute physical evidence of-
fered by the prosecution to establish specific intent and to
vigorously cross--examine certain witnesses constituted
ineffective assistance. Brand has not demonstrated, in ac-
cordance withStrickland, that his counsel's conduct fell
outside the range of objectively reasonable professional
conduct, and that such conduct deprived Brand of a fair
trial. An unfavorable trial verdict alone cannot establish
an ineffective assistance of counsel claim.

IV.

Conclusion

For the foregoing reasons, we will affirm the District
Court's order.
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 Inmate convicted of murder petitioned for a writ of
habeas corpus alleging ineffective assistance of counsel.
Adopting the report and recommendation of Carol
Sandra Moore Wells, United States Magistrate Judge,
the United States District Court for the Eastern District
of Pennsylvania, Anita B. Brody, J., 210 F.Supp.2d
677, denied petition. Inmate appealed. The Court of
Appeals, Sloviter, Circuit Judge, held that state court's
determination that inmate was not  denied effective
assistance of counsel was not cont rary t o or an
unreasonable application of ineffectiveness standard.

 Affirmed.

Habeas Corpus 486(2)

197k486(2) Most Cited Cases

Habeas Corpus 486(4)
197k486(4) Most Cited Cases

State court's determination that murder defendant was
not denied effective assistance of counsel was not
contrary to established federal law, as required for
habeas relief, despite claim that  counsel acted
ineffectively in pursuing a diminished capacity defense,
by stipulating to a blood alcohol  l evel (BAC)
significantly lower than actual level supported by
evidence, and in failing to present evidence of the
significance of defendant's head injury to hi s post-
incident behavior; state court noted that outcome at
trial would have been the same even if trial court had
accepted higher BAC, counsel  clearly pursued
diminished capacity defense, and trial court's rejection
of defense did not render trial unfair or unreliable.
U.S.C.A. Const.Amend. 6; 28 U.S.C.A. § 2254.
 On Appeal from the United States District Court for
the Eastern District of Pennsylvania. (D.C. Civil No.
99-cv-05056). District Judge: Hon. Anita B. Brody.

 Michael C. Schwartz, James, Jarrett & Schwartz,
Philadelphia, PA, for Appellant.

 David C. Glebe, Office of District Attorney,
Philadelphia, PA, for Appellee.

 Before SLOVITER, ALITO and FRIEDMAN, [FN*]
Circuit Judges.

OPINION OF THE COURT

 SLOVITER, Circuit Judge.

 *1 Petitioner Tyrone Brand filed a petition for writ of
habeas corpus in the District Court pursuant to 28
U.S.C. § 2254. A Pennsylvania prisoner serving a life
sentence, Brand claims that t he assistance of his
counsel was ineffective during his state court first-degree
murder trial. Specifically, Brand argues that the trial
counsel erroneously stipulated to a blood alcohol level
that was substantially lower than the actual level, failed
to dispute and disprove certain factual findings relevant
to the element  of specific intent, and neglected to
properly impeach statements made by certain witnesses.
A Magistrate Judge ("MJ") i ssued a report
recommending denial and dismissal of Brand's petition,
finding that Brand did not demonstrate any "substantial
viol at i on of any Constitutional right." The District
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Court, after considering Brand's objections to the MJ's
findings, approved and adopted the report and
recommendation,  as  supplemented by its
memorandum, and issued an order denying and
dismissing Brand's petition. For the following reasons,
we will affirm the District Court's order. Because we
wri t e solely for the parties, we need not set forth a
detailed recitation of the background for this appeal and
will limit our discussion to  resolution of the issues
presented.

I.
Background

 Brand was an employee of the Philadelphia Electric
Company. On October 31, 1986, having already had
two drinks during the workday, Brand went to a bar
with decedent Robin Harris, a co-worker. According to
trial testimony, Brand consumed eight vodka drinks
and a beer from 5:00 to 9:30 pm. Harris then drove
Brand, in Brand's automobile, to the Sugar Sticks Bar
in Germantown to have another drink. The bartender at
the Sugar Sticks Bar, however, refused to serve Brand
alcohol because Brand appeared intoxicated. Harris and
Brand then left the Sugar Sticks Bar.

 As Harris and B rand were conversing near Brand's
automobile outside the Sugar Sticks Bar, Olious
Hightower, who was a neighbor of Harris, appeared on
the scene. After briefly conversing with each other,
Hightower and Harris began walking together down
Germantown Avenue. Brand followed them slowly in
his car. According to Hightower, Brand then got out of
his car, pointed a gun at Harris's face, and said "I
should kill you." Hightower then knocked the gun out
of Brand's hand, picked up the gun, and told Brand to
get back into his car. Brand again followed Harris and
Hightower in his car and asked to have his gun back.
At some point, Brand's car veered onto the sidewalk in
Harris and Hightower's direction, struck both Harris
and Hightower, and crashed into a wall approximately
30 to 40 feet from the curb. While Hightower sustained
only minor injuries, Harris died 11 days later of
multiple head injuries.

 Brand was convicted of first-degree murder, driving
under the influence, simple assault, and various
weapons offenses foll owing a nonjury trial in the
Pennsylvania Court of Common Pleas. Brand then filed
post-verdict motions with the trial court, claiming the
first-degree murder conviction was against the weight of
the evidence because the trial court failed to consider
Brand's severely intoxicated state. The court denied
these motions and sentenced Brand to life
imprisonment on the murder conviction, with

concurrent terms for his  other crimes. Brand's direct
appeal to the Pennsylvania Superior Court was denied,
and the Pennsylvania Supreme court denied allocatur.

 *2 On January 14, 1997, Brand filed a pro se Petition
for Post Conviction Collateral Relief in the
Pennsylvania Court of Common Pleas pursuant to
changes in Pennsylvania's Post Conviction Relief Act
("PCRA"), 42 Pa. Cons.Stat. Ann. §§ 9541-9546.
Brand alleged that he was denied effective assistance of
counsel during trial. Specifically, Brand argued that his
trial counsel (1) failed to establ i sh his true level of
intoxication and demons t rate the effects of his head
injury on his behavior immediately after the incident,
(2) failed to investigate the actual circumstances of the
car crash through accident reconstruction and correct
erroneous  facts relied upon by the trial court in its
conviction, and (3) failed to cross-examine opposing
witnesses on key points regarding Brand's behavior
during the incident. After review, the PCRA court
dismissed Brand's petition summarily on October 27,
1997, holding that Brand's claims were without merit
on thei r face. The same court then affirmed the
dismissal on June 1, 1998. The Pennsylvania Superior
Court subsequently affirmed the PCRA court's order,
and the Pennsylvania Supreme Court denied allocatur.

 Brand filed the pet i t i on for habeas corpus in the
District Court on October 13, 1999. As he did in the
PCRA petition, Brand argued that his trial counsel
provided ineffective assistance in (1) failing to establish
that Brand's blood alcohol content was too high to
form the specific intent required for first- degree murder,
(2) failing to refute the evidence concerning the physical
circumstances surrounding the car accident, and (3)
failing to cross-examine witnesses regarding Brand's
pre- and post-accident conduct. Brand also claimed that
evidence discovered after the trial undermined the
credibility of the prosecution's key witnesses.

 Relying largely on Strickland v. Washington,  466
U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984), a
Magistrate Judge ("MJ") issued a Report and
Recommendation ("R & R") recommending that
Brand's ineffective assistance of counsel claims should
be dismissed on the merits. The MJ also recommended
that Brand's after-discovered evidence claim be
dismissed because the evidence in question was trivial
and merely for impeachment purposes. Brand objected
to the MJ's findings, arguing that the MJ erred when
s/he applied a sufficiency of the evidence standard and
relied on the PCRA court's opinion in rejecting Brand's
ineffective assistance of counsel claims. The Di strict
Court, in a lengthy opinion, overruled Brand's
objections, adopted the R & R, and denied Brand's
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habeas petition in its entirety. This appeal followed.

II.
Jurisdiction

 The District Court had jurisdiction under 28 U.S.C.
§ 2254. This Court has jurisdiction pursuant to 28
U.S.C. §§ 1291, 2253. Our review of the District
Court's order is plenary. Pursuant to 28 U. S.C. §
2254(d), a state court's adverse resolution of a claim of
constitutional error provides a basis for federal habeas
relief only if the state adjudication "resulted in a
decision that was  contrary to, or involved an
unreasonable application of, clearly established Federal
law, as determined by the Uni t ed States Supreme
Court," or if it resulted in a decision that "was based on
an unreasonable determination of the facts in light of the
evidence presented in the state court proceeding." See
William v. Taylor, 529 U.S. 362, 376, 386, 120 S.Ct.
1495, 146 L.Ed.2d 389 (2000).

III.
Discussion

 *3 In order for us to consider Brand's habeas petition,
Brand must have first exhausted all available state court
remedies and not have procedurally defaulted his federal
cl aims in state courts. 28 U.S.C. § 2254(b)(1);
McCandless v. Vaughn, 172 F.3d 255, 260 (3d
Cir.1999). The District Court determined that Brand
has  exhausted his state court remedies and did not
procedurally default his claims, and the parties do not
object to that finding. Therefore, we now consider the
merits of Brand's claims under 28 U.S.C. § 2254(d).

 In Strickland, the United States Supreme Court
established a two-prong standard for adjudicating
ineffective assistance of counsel claims under the federal
Constitution. First, cl aimant must establish the
counsel's deficient performance by "showing that
counsel made errors so serious that counsel was not
functioning as the 'counsel' guaranteed the defendant by
the Sixth Amendment." 466 U.S. at 687. Second,
claimant must show that  "counsel's errors were so
serious as to deprive the defendant of a fair trial, a trial
whose result is reliable." Id. In applying this standard,
counsel is strongly presumed to have acted within the
range of "reasonable professional assistance," and
claimant bears the burden of "overcom[ing] the
presumption that, under the circumstances ,  t he
challenged action 'might be considered sound trial
strategy." ' Id. at 689 (citation omitted).

 Applying Strickland, we find that the Pennsylvania
Superior Court's denial of Brand's ineffective assistance

claims was not contrary to established federal law as
interpreted by the United States  S upreme Court.
Moreover, the Pennsylvania Superior Court's
adjudication of Brand's claims was not contrary to
established federal law. Nor was the Superior Court's
decision an objectively unreasonable application of
Strickland. Brand argues that the counsel act ed
ineffectively in pursuing his diminished capacity claim
by stipulat i ng to a blood alcohol level that was
significantly lower than the actual level supported by
the evidence, and by failing to present evidence on the
significance of Brand's head injury to his post-incident
behavior. The Superior Court concluded that the trial
court had thoroughly considered Brand's diminished
capacity defense and rejected it, and that the disputed
blood alcohol content figure did not prejudice the trial's
outcome. We find this conclusion to be a reasonable
application of the Strickland standard. Brand's counsel
clearly pursued a diminishing capacity defense, and the
trial court's rejection of such defense in finding specific
intent for convicting Brand of first-degree murder did
not render the trial unfair or its result unreliable. See
Strickland, 466 U.S. at 687.

 Equally unpersuasive are Brand's claims that hi s
counsel's failure to effectively dispute physical evidence
offered by the prosecution to establish specific intent
and to vigorously cross-examine certain witnesses
constituted ineffective assistance. Brand has  not
demonstrated, in accordance with Strickland, that his
counsel's conduct fell outside the range of objectively
reasonable professional conduct, and that such conduct
deprived Brand of a fair trial. An unfavorable trial
verdict alone cannot establish an ineffective assistance
of counsel claim.

IV.
Conclusion

 *4 For the foregoing reasons, we will affirm the
District Court's order.

FN* Hon. Daniel M. Friedman, United States
Senior Circuit Judge for the Federal Circuit,
sitting by designation.

2003 WL 22849858 (3rd Cir.(Pa.))

END OF DOCUMENT
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OPINION: PER CURIAM:

Andre Priest Holmes appeals the district court's impo-
sition of a two--level sentence enhancement underUnited
States Sentencing Guidelines Manual§ 2D1.1(b)(1) for
possession of a dangerous weapon in connection with a
drug offense. We affirm.

Holmes first argues that his counsel rendered inef-
fective assistance by failing to elicit testimony from his
girlfriend at his initial sentencing regarding the propriety
of the enhancement. In order to succeed on a claim of inef-
fective assistance of counsel, a defendant must show [*2]
that: (1) counsel's performance fell below an objective

standard of reasonableness; and (2) counsel's deficient
performance was prejudicial.Strickland v. Washington,
466 U.S. 668, 687--88, 80 L. Ed. 2d 674, 104 S. Ct. 2052
(1984). Under the first prong ofStrickland, a defendant
must demonstrate that counsel's performance fell below
an objective standard of reasonableness under prevailing
professional norms.Id. at 689. Further, the reviewing
court must evaluate the reasonableness of counsel's per-
formance within the context of the circumstances at the
time of the alleged errors, rather than with the benefit
of hindsight.Id. at 690. To satisfy the second prong of
Strickland, a defendant must show a reasonable proba-
bility that, but for counsel's unprofessional errors, the
result of the proceeding would have been different.Id. at
694. A reasonable probability is a probability sufficient
to undermine confidence in the outcome.Id. A defendant
normally raises the issue of ineffective assistance of coun-
sel by collateral attack. A defendant can raise the claim
of ineffective assistance on direct appeal, but [*3] only if
it conclusively appears on the face of the record.United
States v. DeFusco, 949 F.2d 114, 120 (4th Cir. 1991).

We find that Holmes's claim of ineffective assistance
does not conclusively appear on the face of the record.
Although Holmes correctly notes that his girlfriend was
not called to testify to rebut the imposition of the gun
enhancement, the district court already had the neces-
sary information before it on which to rule on the USSG
§ 2D1.1 enhancement. * In particular, Holmes and his
counsel proffered evidence both by way of written objec-
tions and at the initial sentencing hearing. Nonetheless,
the district court ruled against Holmes, imposing the two--
level enhancement. Thus, because ineffective assistance
of counsel does not conclusively appear on the face of
the record, this claim is not properly considered on direct
appeal.

* Although Holmes contends that his girl-
friend's testimony would have rebutted the propri-
ety of the enhancement, he fails to specify what
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this testimony would have entailed or how it would
have rebutted the existence of a connection between
the gun and the drug offense for which he was con-
victed.

[*4]

Holmes's next argument, that the district court erred
by imposing the USSG § 2D1.1 enhancement, also fails.
We review a sentencing court's imposition of such an en-
hancement for clear error.See United States v. Banks, 10
F.3d 1044, 1057 (4th Cir. 1993). According to USSG §
2D1.1, a defendant's base offense level may be increased
by two levels for possession of a dangerous weapon, in-
cluding a firearm, in connection with a drug offense. The
commentary to that section provides that "the adjustment
should be applied if the weapon was connected with the
offense." USSG § 2D1.1, comment. (n.3);see United
States v. Harris, 128 F.3d 850, 852 (4th Cir. 1997).

We have upheld a district court's imposition of the
enhancement where drugs and guns were found in a
defendant's home.See United States v. Nelson, 6 F.3d
1049, 1056 (4th Cir. 1993), overruled on other grounds
by Bailey v. United States, 516 U.S. 137, 133 L. Ed. 2d
472, 116 S. Ct. 501 (1995); see also Harris, 128 F.3d at
852--53(upholding enhancement where unloaded gun was
found in defendant's dresser with drugs);United States v.
Rusher, 966 F.2d 868, 880 (4th Cir. 1992)[*5] (uphold-
ing enhancement where firearms and drugs were found
in same briefcase);United States v. White, 875 F.2d 427,
433 (4th Cir. 1989)(upholding enhancement where gun
was found underneath codefendant's car seat). Here, the
gun was found approximately six to eight feet from half a
kilogram of cocaine belonging to Holmes, in a residence
where he stayed and dealt drugs when he was in the area.
Thus, we find that the district court's imposition of the
enhancement was not clearly erroneous.

Holmes next argues that USSG § 2D1.1 contains an
improper burden--shifting and burden of proof scheme,
thereby resulting in a violation of his due process rights.
He argues that the "clearly improbable" language in
the commentary to USSG § 2D1.1 improperly shifts an
overly stringent clear and convincing burden to the de-
fendant. Holmes contends, however, that it should be the
Government that bears the burden of proving a connection
between the gun and the offense by a preponderance of the
evidence, and because the Government proffered no ev-
idence to support such a connection, the standard would
not have been met. We find that Holmes's argument is
without merit. Commentary "that interprets [*6] or ex-
plains a guideline is authoritative unless it violates the

Constitution or a federal statute, or is inconsistent with,
or a plainly erroneous reading of that guideline. " USSG
§ 1B1.7, comment. (quotingStinson v. United States, 508
U.S. 36, 38, 123 L. Ed. 2d 598, 113 S. Ct. 1913 (1993)).
The "clearly improbable" standard does not violate the
Constitution or a federal statute, nor is it inconsistent
with USSG § 2D1.1. Thus, Holmes's argument fails.

Lastly, Holmes argues that the district court's denial
of his motion to elicit testimony at his resentencing hear-
ing violated his due process rights. Through this motion,
Holmes sought to elicit testimony from his girlfriend re-
garding the lack of a connection between the gun and the
drug offense. Holmes relies on USSG § 6A1.3(a), which
states that "parties shall be given an adequate opportunity
to present information to the court" regarding disputed
factors that are important to the sentencing determination.
He argues that the district court should have afforded him
the opportunity to "oppose and specifically address" the
evidentiary basis of the sentence enhancement. We find
Holmes's argument baseless.

Because [*7] Holmes raises this argument for the first
time on appeal, we review it for plain error.See United
States v. Olano, 507 U.S. 725, 731--32, 123 L. Ed. 2d 508,
113 S. Ct. 1770 (1993). To meet the plain error standard
(1) there must be an error; (2) the error must be plain,
meaning obvious or clear under current law, and; (3) the
error must affect substantial rights.See id. at 732--34. If
these three elements are met, the Court may exercise its
discretion to notice the error only if the error seriously
affects "the fairness, integrity, or public reputation of ju-
dicial proceedings."Id. at 732. The record confirms that
the district court accorded Holmes an ample opportunity
to "oppose and specifically address" the evidentiary basis
of the sentence enhancement in written objections and at
the initial sentencing hearing. We thus find no error in the
district court's conduct of the resentencing proceeding,
plain or otherwise.

For the foregoing reasons, we find that Holmes's coun-
sel did not render ineffective assistance, the district court
did not clearly err by imposing a two--level sentence en-
hancement under USSG § 2D1.1, the district court [*8]
did not employ an improper evidentiary standard, and the
district court did not err by denying Holmes's motion to
elicit testimony at his resentencing hearing. Accordingly,
we affirm Holmes's sentence. We dispense with oral ar-
gument because the facts and legal contentions are ad-
equately presented in the materials before the court and
argument would not aid the decisional process.

AFFIRMED
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 Defendant was convicted, in the United States District
Court for the Northern District of West Virginia, Irene
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 **1 Andre Priest Holmes appeals the district court's
imposition of a two- level sentence enhancement under
United States Sentencing Guidelines  Manual §
2D1.1(b)(1) for possession of a dangerous weapon in
connection with a drug offense.  We affirm.

 Holmes first argues that his counsel rendered ineffective
assistance by failing to el i cit testimony from his
girlfriend at his initial sentencing regarding the
propriety of the enhancement.  In order to succeed on a
claim of ineffective assistance of counsel, a defendant
must show that:  (1) counsel's performance fell below
an objective standard of reasonableness;  and (2)
counsel's deficient performance was prejudicial.
Strickland v. Washington, 466 U.S. 668, 687-88, 104
S.Ct. 2052, 80 L.Ed.2d 674 (1984).  Under the first
prong of Strickland, a defendant must demonstrate that
counsel's performance fell below an objective standard
of reasonableness under prevailing professional norms.
Id. at 689, 104 S.Ct. 2052.  Further, the reviewing
court must evaluate the reasonableness of counsel's
performance within the context of the circumstances at
the time of the alleged errors, rather than with the
benefit of *469 hindsight.  Id. at 690, 104 S.Ct. 2052.
To satisfy the second prong of Strickland, a defendant
must show a reasonable probability that, but for
counsel 's unprofessional errors, the result of the
proceeding would have been different.  Id. at 694, 104
S.Ct. 2052.  A reasonable probability is a probability
sufficient to undermine confidence in the outcome.  Id.
A defendant normally raises the issue of ineffective
assistance of counsel by collateral attack.  A defendant
can raise the claim of ineffecti ve assistance on direct
appeal, but only if it conclusively appears on the face of
the record.  United States v. DeFusco, 949 F.2d 114,
120 (4th Cir.1991).

 [1] We find that Holmes's claim of ineffective
assistance does not conclusively appear on the face of
the record.  Although Holmes correctly notes that his
girlfriend was not called to testify to rebut the
imposition of the gun enhancement, the district court
already had the necessary information before it on which
to rule on the USSG § 2D1.1 enhancement. [FN*]  In
particular, Holmes and his counsel proffered evidence
both by way of written objections and at the initial
sentencing hearing.   Nonetheless, the district court
rul ed against Holmes, imposing the two-level
enhancement.  Thus, because ineffective assistance of
counsel does not conclusively appear on the face of the
record, this claim is not properly considered on direct
appeal.

FN* Although Holmes contends that his

girlfriend's testimony would have rebutted the
propriety of the enhancement, he fails to
specify what this testimony would have
entai l ed or how it would have rebutted the
existence of a connection between the gun and
the drug offense for which he was convicted.

 [2] Holmes's next argument, that the district court
erred by imposing the  USSG § 2D1.1 enhancement,
also fails.  We review a sentencing court's imposition
of such an enhancement  for clear error.  See United
States v. Banks, 10 F.3d 1044, 1057 (4th Cir.1993).
According to USSG § 2D1.1, a defendant's base offense
level may be increased by two levels for possession of
a dangerous weapon, including a firearm, in connection
with a drug offense. The commentary to that section
provides that "[t]he adjustment should be applied if the
weapon was connected with the offense."  USSG §
2D1.1, comment. (n.3);  see United States v. Harris,
128 F.3d 850, 852 (4th Cir.1997).

 **2 We have upheld a district court's imposition of
the enhancement where drugs and guns were found in a
defendant's home.  See United States v. Nelson, 6 F.3d
1049, 1056 (4th Cir.1993), overruled on other grounds
by Bailey v. United States, 516 U.S. 137, 116 S.Ct.
501, 133 L.Ed.2d 472 (1995);  see also Harris, 128
F . 3d at 852-53 (upholding enhancement where
unloaded gun was found in defendant's dresser with
drugs);  United States v. Rusher, 966 F.2d 868, 880
(4th Cir.1992) (upholding enhancement where firearms
and drugs were found in same briefcase);  United States
v. White, 875 F.2d 427, 433 (4th Cir.1989) (upholding
enhancement where gun was found underneath
codefendant's car seat).  Here,  t he gun was found
approximately six to eight feet from half a kilogram of
cocaine belonging to Holmes, in a residence where he
stayed and dealt drugs when he was in the area.  Thus,
we find that the district court's imposition of t he
enhancement was not clearly erroneous.

 [3] Holmes next argues that USSG § 2D1.1 contains
an improper burden- shifting and burden of proof
scheme,  t hereby resulting in a violation of his due
process rights.  He argues that the "clearly improbable"
language in the commentary t o USSG § 2D1.1
improperly shifts an *470 overly stringent clear and
convincing burden to the defendant.  Holmes contends,
however, that it should be the Government that bears
the burden of proving a connection between the gun and
the offense by a preponderance of the evidence, and
because the Government proffered no evidence to
support such a connection, the standard would not have
been met.  We find that Holmes's argument is without
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merit. Commentary "that interprets or explains a
guideline is authoritative unless it violates the
Constitution or a federal statute, or is inconsistent
with, or a plainly erroneous reading of that guideline."
USSG § 1B1.7, comment. (quoting Stinson v. United
States, 508 U.S. 36, 38, 113 S.Ct. 1913, 123 L.Ed.2d
598 (1993)).  The "clearly improbable" standard does
not violate the Constitution or a federal statute, nor is
it inconsistent with USSG § 2D1.1. Thus, Holmes's
argument fails.

 [4] Lastly, Holmes argues that the district court's
denial of his motion to elicit testimony at his
resentencing hearing violated his due process rights.
Through this motion, Holmes sought to elicit
testimony from his girlfriend regarding the lack of a
connection between the gun and the drug offense.
Holmes relies on USSG § 6A1.3(a), which states that
"parties shall be given an adequate opportunity to
present  i nformation to the court" regarding disputed
factors that are important to t he sentencing
determination.  He argues that the district court should
have afforded him the opportunity to "oppose and
specifically address" the evidentiary basis of the
sentence enhancement.  We find Holmes's argument
baseless.

 Because Holmes raises this argument for the first time
on appeal, we review it for plain error.  See United
States v. Olano, 507 U.S. 725, 731-32, 113 S.Ct.
1770, 123 L.Ed.2d 508 (1993).  To meet the plain
error standard (1) there must be an error;  (2) the error
must be plain, meaning obvious or clear under current
law, and;  (3) the error must affect substantial rights.
See id. at 732-34, 113 S.Ct. 1770.  If these three
elements are met, the Court may exercise its discretion
to notice the error only if the error seriously affects "the
fairness, integrity, or public reputation of judicial
proceedings."  Id. at 732, 113 S.Ct. 1770.  The record
confirms that the district court accorded Holmes an
ample opportunity to "oppose and specifically address"
the evident iary basis of the sentence enhancement in
written objections and at the initial sentencing hearing.
We thus find no error in the district court's conduct of
the resentencing proceeding, plain or otherwise.

 **3 For the foregoing reasons, we find that Holmes's
counsel did not render ineffective assistance, the district
court did not clearly err by impos ing a two-level
sentence enhancement under US SG § 2D1.1, the
district court did not employ an improper evidentiary
standard, and the district court did not err by denying
Holmes's motion to elicit testimony at his resentencing
hearing. Accordingly, we affi rm Holmes's sentence.
We dispense with oral argument because the facts and

legal  contentions are adequately presented in the
materials before the court and argument would not aid
the decisional process.

 AFFIRMED.

81 F ed.Appx. 467, 2003 WL 22838866 (4th
Cir.(W.Va.))

END OF DOCUMENT
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OPINION: PER CURIAM: *

* Pursuant to5TH CIR. R. 47.5, the court has
determined that this opinion should not be pub-
lished and is not precedent except under the limited
circumstances set forth in5TH CIR. R. 47.5.4.

Charles R. Gibson, Jr., ("Gibson"), Texas prisoner
# 858066, appeals from the dismissal of his civil ac-
tion in which he alleged that the Veteran's Administration
("VA"): mixed up his records with the records of other vet-
erans, causing him to be denied over 20 years of disability
benefits; released confidential information in violation of
the Privacy Act,5 U.S.C. § 552a; and conspired with cer-
tain Texas prison officials to deprive him of his VA records
for two [*2] weeks. Gibson argues that the district court
erred by finding that it did not have jurisdiction over his
claims that the VA violated his constitutional rights and
that he stated a viable claim against the VA for violat-
ing the Privacy Act by releasing his confidential records.

Gibson also argues that he stated viable conspiracy claims
against the Texas prison officials. Finally, Gibson con-
tends that his claims that Texas prison officials mistreated
him should have been joined with his other claims and
that the documents he submitted to this court prove his
conspiracy claim.

The district court correctly concluded that it did not
have jurisdiction over Gibson's claims that the VA vio-
lated his constitutional rights because actions pursuant
to Bivens v. Six Unknown Named Agents of the Federal
Bureau of Narcotics, 403 U.S. 388, 29 L. Ed. 2d 619, 91 S.
Ct. 1999 (1971), may not be maintained against a federal
agency. SeeF.D.I.C. v. Meyer, 510 U.S. 471, 484--85, 127
L. Ed. 2d 308, 114 S. Ct. 996 (1994). Since Gibson did
not allege that the VA improperly disclosed his records
to anyone, he failed to state a claim against the VA under
the Privacy Act for the [*3] improper disclosure of his
records. See5 U.S.C. § 552a(b); see alsoQuinn v. Stone,
978 F.2d 126, 131 (3d. Cir. 1992).

Because Gibson did not "plead the operative facts" of
his conspiracy claim, he did not state a conspiracy claim
upon which relief could be granted.Lynch v. Cannatella,
810 F.2d 1363, 1369--70 (5th Cir. 1987). Gibson's reliance
on the documents he submitted to this court to prove
his conspiracy claim is misplaced, as we "may not con-
sider new evidence furnished for the first time on appeal."
Theriot v. Parish of Jefferson, 185 F.3d 477, 491 n.26
(5th Cir. 1999). Similarly, we will not consider Gibson's
claims that Texas prison officials mistreated him, because
these claims were not raised in the district court. See
Leverette v. Louisville Ladder Co., 183 F.3d 339, 342 (5th
Cir. 1999). Accordingly, the district court's dismissal of
Gibson's civil action is AFFIRMED. Gibson's motions
for appointment of counsel, for leave to file supplemental
brief, and for leave to supplement the record are DENIED.
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 United States Court of Appeals, Fifth Circuit.

Charles R. GIBSON, Jr, Plaintiff-Appellant,
v.

VETERAN'S ADMINISTRATION,
Defendant-Appellee.

No. 03-20359.

Dec. 2, 2003.

 Inmate brought action against Veteran' s
Administrat i on (VA) alleging the VA mixed up his
records with records of other veterans causing him to be
denied over 20 years of disability benefi t s , released
confidential information in violation of the Privacy Act,
and conspired with certain prison officials to deprive
him of his VA records for two weeks .  T he United
States District Court for the Southern District of Texas
dismissed the action. Inmate appealed. The Court of
Appeals held that: (1) district court  did not have
jurisdiction over action; (2) inmate failed to allege that
VA improperly disclosed his records to anyone; and (3)
inmate failed to allege t he operative facts of his
conspiracy claim.

 Affirmed.

[1] Federal Courts 0

170Bk0 k.  

District court did not have jurisdiction over inmate's
action against the Veteran's Administration (VA)
al l eging the VA violated his constitutional rights;
Bivens actions could not be maintained against a federal
agency.

[2] Records 0
326k0 k.  

Inmate failed to allege that the Veteran's Administration
(VA) improperly disclosed his records to anyone, as
required to state a claim against the VA under t he
Privacy Act for the improper disclosure of records. 5
U.S.C.A. § 522a(b).

[3] Conspiracy 0
91k0 k.  

Inmate failed to allege t he operative facts of his
conspiracy claim, as required to state a claim that the
Veteran's Administration (VA) conspired with certain
prison officials to deprive him of his VA records for two
weeks.
 Charles R Gibson, Jr.,  pro se, Huntsville, TX, for
Plaintiff-Appellant.

 Alice Ann Burns, Assistant US Attorney, US
At torney ' s  Offi ce,  H o us ton,  T X,  for
Defendant-Appellee.

 Appeal from the United States District Court for the
Southern District of Texas. USDC No. H-02-CV-1491.

 Before JONES, BENAVIDES, and CLEMENT,
Circuit Judges.

Summary Calendar

 PER CURIAM. [FN*]

 *1 Charles R. Gibson, Jr., ("Gibson"), Texas prisoner
# 858066, appeals from the dismissal of his civil action
in which he alleged that the Veteran's Administration
("VA"): mixed up his records with the records of other
veterans, causing him to be denied over 20 years of
disability benefits; released confidential information in
violation of the Privacy Act, 5 U.S . C . § 522a; and
conspired with certain Texas prison officials to deprive
him of his VA records for two weeks. Gibson argues
that the district court erred by finding that it did not
have jurisdiction over his claims that the VA violated
his constitutional rights and that he stat ed a viable
claim against the VA for violating the Privacy Act by
releasing his confidential records. Gibson also argues
that he stat ed viable conspiracy claims against the
Texas prison officials. Finally, Gibson contends that
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his claims that Texas prison officials mistreated him
should have been joined with his other claims and that
the documents he submitted to this court prove his
conspiracy claim.

 [1][2] The district court correctly concluded that it did
not have jurisdiction over Gibson's claims that the VA
violated his constitutional  rights because actions
pursuant to Bivens v. Six Unknown Named Agents of
the Federal Bureau of Narcotics, 403 U.S. 388, 91
S.Ct. 1999, 29 L.Ed.2d 619 (1971), may not  be
maintained against a federal agency. See F.D.I.C. v.
Meyer ,  510 U.S. 471, 484-85, 114 S.Ct. 996, 127
L.Ed.2d 308 (1994). Since Gibson did not allege that
the VA improperly disclosed his records to anyone, he
failed to state a claim against the VA under the Privacy
Act for the improper disclosure of his records. See 5
U.S.C. § 522a(b); see also Quinn v. Stone, 978 F.2d
126, 131 (3d. Cir.1992).

 [3] Because Gibson did not "plead the operative facts"
of his conspiracy claim, he did not state a conspiracy
claim upon which relief could be granted. Lynch v.
Cannatella, 810 F.2d 1363, 1369-70 (5th Cir.1987).
Gibson's reliance on the documents he submitted to
this court to prove his conspiracy claim is misplaced,
as we "may not consider new evidence furnished for the
first time on appeal." Theriot v. Parish of Jefferson,
185 F.3d 477, 491 n . 26 (5th Cir.1999). Similarly,
we will not consider Gibson's claims that Texas prison
officials mistreated him, because these claims were not
raised in the district court. See Leverette v. Louisville
Ladder Co., 183 F.3d 339, 342 (5th Cir.1999).
Accordingly, the district court's dismissal of Gibson's
civi l action is AFFIRMED. Gibson's motions for
appointment of counsel, for leave to file supplemental
brief, and for leave to supplement t he record are
DENIED.

FN* Pursuant to 5TH CIR. R. 47.5, the court
has determined that this opinion should not
be published and is not precedent except under
the limited circumstances  set forth in 5TH
CIR. R. 47.5.4.

2003 WL 22849810 (5th Cir.(Tex.))

END OF DOCUMENT
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OPINIONBY: Sutton

OPINION:

SUTTON, Circuit Judge. Harold Thompson is a
Tennessee prison inmate, a self--proclaimed anarchist,
and an inventive litigant. In December 2000, he sued sev-
eral Tennessee prison officials under42 U.S.C. § 1983,

challenging the validity of several prisoner--mail policies
adopted by the State of Tennessee, including most notably
the State's policy of withholding incoming mail from "an-
archist" organizations. [*2] Thompson claims that this
policy suppresses communication in violation of the First
(and Fourteenth) Amendment and denies him meaning-
ful access to the courts in violation of theFourteenth
Amendment.Thompson also raises aFirst Amendment
challenge to a policy that prohibits inmates from re-
ceiving books, magazines, and newspapers from sources
other than their publisher. Finally, Thompson raisesFirst
Amendmentand due process challenges to a prison policy
prohibiting the delivery----and in many cases requiring the
destruction----of incoming standard--rate mail without no-
tice to the inmate. The district court entered a judgment
rejecting Thompson's claims as a matter of law, and we
AFFIRM.

I.

Harold Thompson is serving a life sentence at
the Northwest Correctional Complex in Tiptonville,
Tennessee. While confined in prison, Thompson has be-
come (perhaps understandably) a vigorous critic of gov-
ernment authority, embracing "anarchism" as a political
philosophy.

No less understandably, the Tennessee Department
of Corrections (the "Department" or "TDOC") goes to
great lengths to avoid "anarchy" in its institutions, in-
cluding in its Northwest Correctional Complex. To that
end, the Department [*3] has adopted a policy of with-
holding mail that may pose a threat to institutional secu-
rity, including mail that, "in the opinion of the warden,"
could "reasonably be considered" to "advocate, facili-
tate, or otherwise present a risk of lawlessness, ... anar-
chy, or rebellion against government authority." TDOC
Policy No. 507.02(VI)(C)(3). This policy also covers,
among other things, mail that could "reasonably be con-
sidered" to "contain obscene photographs, pictures, or
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drawings" or "materials specifically found to be detrimen-
tal to prisoners' rehabilitation because [they] could en-
courage deviate criminal sexual behaviors." TDOC Policy
No. 507.02(VI)(C)(3)(e) & (h).

On numerous occasions between November 1999 and
October 2000, prison mail--room staff forwarded Mr.
Thompson's mail to the Warden, Fred Raney, for re-
view under this policy. In each case, Raney personally
reviewed the items and determined that they posed a se-
curity threat. Each time, Thompson received a memo no-
tifying him that prison officials had intercepted the par-
ticular piece of mail. The policy then provided Thompson
an opportunity to appeal the Warden's decision to the
Assistant Commissioner of the Tennessee Department
[*4] of Correction, Jim Rose. The policy, however, does
not allow an inmate access to the intercepted material for
purposes of the appeal. Only if successful on appeal does
the inmate learn anything more than the name of the inter-
cepted publication. On several occasions, Mr. Thompson
successfully invoked the appeals process and ultimately
received mail that initially had been withheld.

On at least two dozen occasions, however, Thompson
failed to obtain relief through these administrative ap-
peals, and prison officials returned the mail to its sender----
twenty--two times due to "anarchist" content and two
times due to obscene or sexual content. According to the
Warden, he based his decision to reject these items on his
professional judgment that they might potentially disrupt
the security of the institution. Thompson challenges the
policy on its face and as applied to these particular items.

The Department has two other policies at issue in this
case. One prohibits prisoners from receiving books, mag-
azines, and newspapers unless their publisher or a recog-
nized distributor sends them directly to the inmate. TDOC
Policy No. 5702(VI)(C)(5) ("Printed materials may be
received by inmates in an [*5] unlimited amount, pro-
vided they are mailed directly from the publisher(s) or
recognized commercial distributor."). The other policy
prohibits prisoners from receiving "standard rate mail"
(also known as "bulk rate mail"). Under the policy, the
prison mail room will return such items when the sender
guarantees return postage, but otherwise destroys them.
Exempted under this policy are "books, magazines, and
newspapers received directly from the publisher or a rec-
ognized distributor" because these materials "are assumed
to have been purchased." Prisoners "who want to receive
other items that are normally sent bulk rate mail" must
make arrangements to prepay first--class or second--class
postage. TDOC Policy 5702.02(VI)(D). Prison officials,
however, do not give inmates notice, whether before or
after the fact, that they have received standard rate mail.

In December 2000, Thompson filed a§ 1983 ac-

tion challenging these policies and seeking declara-
tory and injunctive relief (but no damages). He brought
the suit against four Tennessee prison officials in their
official and individual capacities: Donal Campbell,
the Commissioner of the Tennessee Department of
Corrections; Jim Rose, the [*6] Assistant Commissioner;
Fred Raney, the Warden; and Lieutenant Tony Mays, the
Mailroom Supervisor (and a Correctional Officer).

Though it is by no measure a model of clarity,
Thompson's complaint, fairly read, raises six distinct
claims: (1) the Department's policy regarding anarchy--
related mail violates theFirst Amendmenton its face
because it is overbroad, vague, and not reasonably re-
lated to legitimate penological interests; (2) the anar-
chy--related mail policy, as applied to the particular items
enumerated in Thompson's complaint, violates theFirst
Amendment; (3) the "publishers only" rule violates the
First Amendment; (4) the standard--rate mail rule violates
theFirst Amendment; (5) the standard--rate mail rule vio-
lates theFourteenth Amendmentby providing for the re-
jection or destruction of such mail without notice; and (6)
the anarchy--related mail policy denies Thompson mean-
ingful access to the courts in violation of theFourteenth
Amendment.

The prison officials moved for summary judgment,
arguing that these claims all fail as a matter of law. The
district court granted the motion. In upholding the facial
validity of these three prison policies, the court deter-
mined that [*7] they reasonably related to legitimate
penological objectives. The court, however, did not dis-
cuss Thompson's as--applied challenge to the anarchy--
related mail policy. Thompson appealed.

II.

All inmate challenges to the conditions of confine-
ment implicate two bookend principles. At one end, it
is clear that incarceration does not strip inmates of all
constitutional protections.See Turner v. Safley, 482 U.S.
78, 84, 96 L. Ed. 2d 64, 107 S. Ct. 2254 (1987). Should
"a prison regulation or practice offend[] a fundamental
[] guarantee" accorded Thompson by the Constitution,
the federal courts stand ready to "discharge their duty to
protect [his] constitutional rights."Id. (quotation omit-
ted). "Prison walls do not form a barrier separating prison
inmates from the protections of the Constitution."Id.

At the other end, it is clear that the constitutional rights
of inmates are "more limited in scope than the constitu-
tional rights held by individuals in society at large."Shaw
v. Murphy, 532 U.S. 223, 229, 149 L. Ed. 2d 420, 121 S.
Ct. 1475 (2001). Recognizing that the federal judiciary is
"particularly ill equipped to deal with" the "complex [*8]
and intractable" problems of prison administration, we
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"generally [] defer[] to the judgments of prison officials
in upholding [] regulations" like those challenged here.
Id. (citation and quotation omitted). "Where, as here, a
state penal system is involved, federal courts have addi-
tional reason to accord deference to the appropriate prison
authorities."McKune v. Lile, 536 U.S. 24, 37, 153 L. Ed.
2d 47, 122 S. Ct. 2017 (2002)(quotation omitted).

Accordingly, while inmates like Mr. Thompson may
bring constitutional challenges to the conditions of their
confinement, those challenges receive deferential review.
So long as the prison regulation at issue "is reasonably
related to legitimate penological interests," it will satisfy
the Constitution.Turner, 482 U.S. at 89. In making this
determination,Turnertells us to consider (1) whether the
regulation advances legitimate and neutral penological
interests, and whether the regulation is rationally related
to those interests; (2) whether alternative means of exer-
cising the right remain open to the inmates; (3) whether
accommodation of the asserted constitutional right will
have a marked [*9] impact on guards, inmates, and the
allocation of prison resources; and (4) whether the regula-
tion amounts to an "exaggerated response" to the problem.
See id. at 89--90.

A.

Applying these measures to the Department's policy
of withholding mail advocating "anarchy" or containing
"obscenity," we agree with the district court that the pol-
icy on its face satisfies the Constitution.First, prison of-
ficials have articulated a rational connection between the
policy and legitimate and neutral penological interests.
Maintaining security constitutes a legitimate penological
interest,Thornburgh v. Abbott, 490 U.S. 401, 415, 104 L.
Ed. 2d 459, 109 S. Ct. 1874 (1989), as does rehabilitating
prisoners,Pell v. Procunier, 417 U.S. 817, 823, 41 L. Ed.
2d 495, 94 S. Ct. 2800 (1974). And regulations are "'neu-
tral' in the technical sense in which [the Supreme Court]
meant and used that term inTurner,"when, as with these
regulations, they "draw distinctions between publications
solely on the basis of their potential implications for [a
legitimate penological objective]."Thornburgh, 490 U.S.
at 415--16. As for a "rational [*10] connection" between
the policy and these interests, the issue is not whether the
prohibited materials have in fact caused problems or are
even "likely" to cause problems, but whether a reason-
able official might think that the policy advances these
interests.See id. at 417. Surely in this instance the re-
lationship between the policy (prohibiting materials that
advocate anarchy or contain obscenity) and the goals (se-
curity, order, and rehabilitation) is not "so remote as to
render the policy arbitrary or irrational."Turner, 482 U.S.
at 89--90. Because anarchy and obscenity are incompat-
ible with security, order, and rehabilitation, this policy

falls well within the realm of the reasonable.

Second, alternative means of exercisingFirst
Amendment rights remain open under the policy.
According to the Supreme Court, the right in question
must be read "sensibly and expansively."Thornburgh,
490 U.S. at 417. Here, the right in question is the right
to receive and read publications.See id. at 417--18. And,
asThornburghinstructs, when the regulation permits "a
broad range of publications to be sent, received, and [*11]
read," as does the one here, a court must conclude that
alternative means of exercising the right remain open.See
id. at 418. See also O'Lone v. Estate of Shabazz, 482 U.S.
342, 351--52, 96 L. Ed. 2d 282, 107 S. Ct. 2400 (1987)(up-
holding a regulation restricting a Muslim practice where
inmates were permitted to participate in other Muslim
practices);Turner, 482 U.S. at 92(upholding a regulation
restricting communication among inmates where other
modes of expression remained open).

Third, a policy permitting prisoners to receive mate-
rials that advocate anarchy or contain obscenity would
have a significant impact on prison guards, other inmates,
and the allocation of prison resources. We cannot ignore
"the likelihood that such material will circulate within
the prison[,] raising the prospect of ... [a] 'ripple effect.'"
Thornburgh, 490 U.S. at 418. See also Turner, 482 U.S at
92. While, on this record, we have no reason to believe that
Mr. Thompson will rise up against his jailors or engage in
deviant sexual conduct should he possess such materials,
we cannot discount the possibility that [*12] other more
volatile prisoners will. Nor can we discount the costs of
requiring prison administrators to allow some prisoners
access to such materials while ensuring that others do not
gain access to them. "The courts should defer to the 'in-
formed discretion' of corrections officials" on questions
like these.Thornburgh, 490 U.S. at 418(quotingTurner,
482 U.S. at 90).

Fourth, this regulation does not represent an "exag-
gerated response to the problem at hand." Mr. Thompson
has not met his burden of "point[ing] to an alternative
that fully accommodates [his] rights atde minimiscost
to valid penological interests."Thornburgh, 490 U.S. at
418. See O'Lone, 482 U.S. at 350("Placing the burden on
prison officials to disprove the availability of alternatives
... [would] fail[] to reflect the respect and deference that
the United States Constitution allows for the judgment
of prison administrators."). The only alternative proposed
by Thompson----allowing him to receive these materials
upon his promise not to disseminate them----would require
prison officials to take him at his word or would require
prison [*13] officials to devote considerable resources to
verifying that he is keeping his word. Our modest role in
reviewing constitutional challenges to prison rules does
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not permit us to require prisons to take such measures.

Nor, contrary to Mr. Thompson's position, does it
make a difference that the policy grants prison offi-
cials broad discretion and that prison officials exercise
this discretion differently in different Tennessee prisons.
Thornburghapproved similar regulations in the face of a
similar challenge. "Where the regulations at issue concern
the entry of materials into the prison," the Supreme Court
stated, "a regulation which gives prison authorities broad
discretion is appropriate."490 U.S. at 416. And where
regulations allow for an assessment "under the conditions
of a particular prison at a particular time," the Court ex-
plained, "the exercise of discretion ... may produce seem-
ing 'inconsistencies.'"Id. at 417& n.15. "But what may
appear to be inconsistent results," the Court added, "are
not necessarily signs of arbitrariness or irrationality [be-
cause] given the likely variability within and between
institutions over time, greater consistency [*14] might
be attainable only at the cost of a more broadly restrictive
rule against admission of incoming publications."Id. at
417 n.15. All things considered, this regulation does not
violate theFirst Amendmenton its face.

B.

Mr. Thompson alternatively argues that this policy
violates theFirst Amendmentas applied to specific mail
sent to him that advocates "anarchism." Thompson claims
that, whether or not the policy validly targets materials
that advocate "anarchy," prison officials unconstitution-
ally applied the policy to materials that discuss "anar-
chism." Anarchy and anarchism, Thompson adds, are dis-
tinct. See Webster's Third New Int'l Dictionary78 (2002)
("Anarchism" is "a political theory opposed to all forms
of government and governmental restraint and advocating
voluntary cooperation and free association of individuals
and groups in order to satisfy their needs."). While anar-
chy assuredly represents an undesirable end, Thompson
suggests, anarchism does not necessarily amount to a
means to that end, because anarchism as a political phi-
losophy opposes government, not order.See The Oxford
Companion to Philosophy31 (Ted Honderich ed., 1995)
("Anarchism [*15] does not preclude social organization,
social order or rules, the appropriate delegation of author-
ity, or even of certain forms of government, as long as this
is distinguished from the state and as long as it is admin-
istrative and not oppressive, coercive, or bureaucratic.").
See alsoHenry David Thoreau,Civil Disobedience and
Other Essays1 (Dover Publ'ns. 1993) ("That govern-
ment is best which governs not at all' and when men
are prepared for it, that will be the kind of government
which they will have."); Thomas Paine,Common Sense
65 (Kramnick ed., 1986) ("Society is in every state a
blessing, but Government, even in its best state, is but a

necessary evil; in its worst state, an intolerable one.").

In addressing this distinct constitutional claim, "the
question remains whether the prison regulations,as ap-
plied to [Thompson], are 'reasonably related to legitimate
penological interests.'"Shaw v. Murphy, 532 U.S. 223,
232, 149 L. Ed. 2d 420, 121 S. Ct. 1475 (2001)(empha-
sis added). Thompson bears a "heavy burden" if he is to
succeed on this claim.Id. He must "overcome the pre-
sumption that the prison officials acted within their 'broad
discretion. [*16] '"Id.

Perhaps as a result of the informality of Mr.
Thompson's pleadings, the district court did not sepa-
rately explain why it rejected this as--applied challenge.
Customarily, the absence of the district court's thinking on
the point and the absence of the publications at issue in the
record would be reason enough for remanding the case to
allow the trial court to review the issue in the first instance.
In this case, however, the Tennessee Attorney General ar-
gues that we should reject the argument as a matter of law
because the State moved for summary judgment on all
issues before the district court and Mr. Thompson failed
to satisfy his burden of creating a fact dispute on any of
them, including the as--applied challenge. We agree.

Thompson has not shown that he requested the chal-
lenged publications in discovery. He has not shown that
the State improperly denied him access to the publications
through discovery. And he has not shown that the district
court improperly refused to order the State to produce
the publications. To the extent he wished to preserve a
meaningful as--applied challenge in this case, it was his
duty to seek these publications in discovery, and it was
his duty, [*17] to the extent discovery access to the
publications improperly was denied, to ask the district
court to order production of the documents. Thompson
has not shown that he did any of these things. Nor has
he shown that when he received the State's motion for
summary judgment, he either raised the access--to--the--
publications issue or otherwise created a material fact
dispute about the claim. Under these circumstances, the
as--applied challenge must be rejected as a matter of law.

III.

Mr. Thompson next claims that the district court
erred in rejecting hisFirst Amendmentchallenges to the
Department's (1) "publishers only" policy and (2) "stan-
dard rate mail" policy. He is mistaken in both respects.

The "publishers only" policy, recall, prohibits inmates
from receiving books, magazines, and newspapers from
sources other than their publisher. We need not engage in
aTurneranalysis of this policy because precedent bound
the district court, and binds us, in addressing thisFirst
Amendmentchallenge. InBell v. Wolfish, 441 U.S. 520,
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550, 60 L. Ed. 2d 447, 99 S. Ct. 1861 (1979), the Supreme
Court held that a "publishers only" rule for receiving hard
cover books does not [*18] violate theFirst Amendment.
This Court extended that rule to softcover materials in
Ward v. Washtenaw County Sheriff's Dep't., 881 F.2d 325,
330 (6th Cir. 1989)(holding that a "publishers only" pol-
icy for receiving magazines does not violate theFirst
Amendment). Nothing about the Department's policy or
Thompson's challenge to it overcomes these controlling
precedents.

Precedent likewise defeats Thompson'sFirst
Amendmentchallenge to the "standard rate mail" pol-
icy. In Sheets v. Moore, 97 F.3d 164 (6th Cir. 1996), this
Court upheld the constitutionality of a similar Michigan
prohibition against what was then known as "bulk rate
mail." See id. at 168--69. SinceSheets,this Court has
upheld the constitutionality of the very same Tennessee
policy at issue here, albeit in an unpublished opinion.See
Jones v. Campbell, 23 Fed. Appx. 458, 464 (6th Cir. 2001)
(holding that the Department's standard rate mail policy is
reasonably related to legitimate penological objectives).
We adhere toSheetsandJoneshere.

Though the district court did not address the issue
and the defendants did not brief it, we also [*19] read
Thompson'spro secomplaint and briefs to raise a due pro-
cess challenge to the standard--rate mail policy. Thompson
takes issue with the lack of notice to the inmate that occurs
under the policy when standard--rate mail is received by
the prison and either returned to its sender or destroyed. In
the absence of notice that standard rate mail was rejected
or destroyed, he argues that a prisoner cannot arrange to
have first--class or second--class postage paid. This, he
concludes, violates due process.

Thompson is wrong. He has not established a prop-
erty or liberty interest in receiving non--subscription, stan-
dard--rate mail (and the policy does not affect subscription,
standard rate mail). Without deprivation of a protected in-
terest, he has no due process claim separate from hisFirst
Amendmentclaim, which we have already rejected.See
Board of Regents v. Roth, 408 U.S. 564, 571, 33 L. Ed.
2d 548, 92 S. Ct. 2701 (1972). Cf. Procunier v. Martinez,
416 U.S. 396, 408 n.11, 417, 40 L. Ed. 2d 224, 94 S. Ct.
1800 (1974)(holding that the "decision to censor or with-
hold delivery of a particular letter must be accompanied
by minimum procedural safeguards, [*20] " but noting
that "different consideration may come into play in the
case of mass mailings"),overruled on other grounds by
Thornburgh, 490 U.S. at 413--14; Prison Legal News v.
Cook, 238 F.3d 1145, 1152--53 (9th Cir. 2001)(holding

that an inmate is entitled to due process guarantees when
prison officials withholdsubscriptionbulk--rate mail).But
see Prison Legal News v. Lehman, 272 F. Supp. 2d 1151,
1160 (W.D. Wash. 2003)(holding that "the addressees of
[non--subscription, standard rate] mail must be afforded
the same procedural protections afforded to recipients of
first class, second class, and subscription standard rate
mail under Department regulations").

IV.

Mr. Thompson raises three other contentions. He
first contends that withholding mail from the "Anarchist
Prisoners Legal Aid Network" denies him access to the
courts in violation of theFourteenth Amendment.In bring-
ing this claim, however, Thompson offers no explanation
how it differs from hisFirst Amendmentchallenge to the
mail policy and does not identify a single case address-
ing an access--to--courts challenge. We accordingly reject
this claim as a matter of law. [*21]See Lewis v. Casey,
518 U.S. 343, 351, 135 L. Ed. 2d 606, 116 S. Ct. 2174
(1996) (requiring a plaintiff to allege and prove actual
injury); Boswell v. Mayer, 169 F.3d 384, 387 (1999)(af-
firming dismissal of an access--to--courts claim because
plaintiff did not "allege that the incoming letter pertained
to ongoing or anticipated litigation challenging either his
sentence or the conditions of his confinement").

He next contends that the district court abused its dis-
cretion in not requesting an attorney to represent him.
See 28 U.S.C. § 1915(e)(1)("The court may request an
attorney to represent any such person unable to afford
counsel."). We disagree. Were this a criminal case, the
law would entitle Thompson to counsel. But the district
court did not abuse its discretion by declining to "request"
counsel here because this is ordinary civil litigation and
because Thompson has not shown that he has a com-
pelling claim.

Thompson, finally, argues that the district court
abused its discretion in granting summary judgment to
the prison officials without considering some discovery
documents that Thompson attempted to file prematurely.
[*22] No abuse of discretion occurred, however, because
the district court did nothing to prevent Thompson from
filing the materials in connection with his opposition to
the defendants' motion for summary judgment. The court
sensibly just prohibited him from filing the materials pre-
maturely.

V.

For the foregoing reasons, we AFFIRM.
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 Prisoner brought § 1983 action against prison officials
challenging the validity of several prisoner mail
policies alleging they violated the First and Fourteenth
Amendments. The United States District Court for the
Western Distri ct  of Tennessee granted summary
judgment in favor of defendants. Prisoner appealed. The
Court of Appeals, Sutton, Circuit Judge, held that: (1)
policy of withholding mail advocating anarchy or
containing obscenity did not violate First Amendment
on its face; (2) prisoner failed to satisfy burden of
creating factual dispute as to whether policy violated
the First Amendment as applied; (3) rule prohibiting
prisoners from receiving books, magazines, or
newspapers from sources other than their publisher did
not violate the First Amendment; (4) prisoner failed to
establish property or liberty interest in receiving
standard rate mail; and (5) prisoner was not entitled to

have district court appoint an attorney to represent him.

 Affirmed.
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 *564 On Appeal from the United States District Court
for the Western District of Tennessee.

 Harold H. Thompson, pro se, Tiptonville, TN, for
Plaintiff-Appellant.

 Kimberly J. Dean, Deputy Attorney Gen., Stephanie
R. Reevers, Asst. Attorney Gen., Office of the Attorney
General, Nashville, TN, for Defendant- Appellee.

 Before: NELSON, GIBBONS, and SUTTON, Circuit
Judges.

 SUTTON, Circuit Judge.

 **1 Harold Thompson is a Tennessee prison inmate,
a self-proclaimed anarchist, and an inventive litigant.
In December 2000, he sued several Tennessee prison
officials under 42 U.S.C. § 1983, chall enging the
validity of several prisoner-mail policies adopted by the
State of Tennessee, including most notably the State's
policy of withholding incoming mail from "anarchist"
organizations.  Thompson claims that this policy
suppresses communication in violation of the First (and
Fourteenth) Amendment and denies him meaningful
access  to the courts in violation of the Fourteenth
Amendment .   Thompson also raises a First
Amendment challenge to a policy that prohibits
inmates from receiving books, magazines, and
newspapers from sources other than their publisher.
Finally, Thompson raises First Amendment and due
process challenges to a prison policy prohibiting the
delivery-and in many cases requiring the destruction-of
incoming standard-rate mai l  without notice to the
inmate.  The district court entered a judgment rejecting
Thompson's claims as  a matter of law, and we
AFFIRM.

I.

 Harold Thompson is serving a life sentence at  t he
Northwest Correctional Complex in Tiptonville,
Tennessee.  While confined in prison, Thompson has
become (perhaps understandably) a vigorous critic of
government authority, embracing "anarchism" as a
political philosophy.

 No less understandably, the Tennessee Department of
Corrections (the  "Department" or "TDOC") goes to
great lengths to avoid "anarchy" in its institutions,
including in its Northwest Correctional Complex.  To
that end, t he Department has adopted a policy of
withholding mail that may pose a threat to institutional
security, including mail that, "in the opinion of the
warden," *565 could "reasonably be considered" to
"[a]dvocate, facilitate, or otherwise present a ri sk of
lawlessness, . . .  anarchy, or rebellion against
government authority."  TDOC Policy No.
507.02(VI)(C)(3).  This policy also covers, among
other things, mail that could "reasonably be
considered" to "[c]ontain obscene photographs,
pictures, or drawings" or "materials specifically found
to be detrimental to prisoners' rehabilit ation because
[they] could encourage deviate criminal sexual
behaviors."  TDOC Policy No. 507.02(VI)(C)(3)(e) &
(h).

 On numerous occasions between November 1999 and
October 2000, prison mail-room s t aff forwarded Mr.
Thompson's mail to the Warden, F red Raney, for
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review under this policy.  In each case, Raney
personally reviewed the items and determined that they
posed a security threat.  Each time, Thompson received
a memo notifying him that prison official s  had
intercepted the particular piece of mail.  The policy
then provided Thompson an opportunity to appeal the
Warden's decision to the Assistant Commissioner of
the Tennessee Department of Correction, Jim Rose.
The policy, however, does not allow an inmate access
to the intercepted material for purposes of the appeal.
Only if successful on appeal does the inmate learn
anything more than the name of the intercepted
publ ication.  On several occasions, Mr. Thompson
successfully invoked the appeals process and ultimately
received mail that initially had been withheld.

 **2 On at least two dozen occasions, however,
Thompson failed to obtain relief through these
administrative appeals, and prison officials returned the
mail to its sender-twenty-two times due to "anarchist"
content and two times due to obscene or sexual
content. According to the W arden, he based his
decision to reject these items on his professional
judgment that they might potentiall y  disrupt the
security of the institution.  Thompson challenges the
policy on its face and as applied to these particular
items.

 The Department has two other policies at issue in this
case.  One prohibits prisoners from receiving books,
magazines, and newspapers unless their publisher or a
recognized distributor sends  them directly to the
inmate.  TDOC Policy No. 5702(VI)(C)(5) ("Printed
materials may be received by inmates in an unlimited
amount, provided they are mailed directly from the
publisher(s) or recognized commercial distributor.").
The other poli cy prohibits prisoners from receiving
"standard rate mail" (also known as "bulk rate mail").
Under the policy, the prison mail room will return such
items when the sender guarantees return postage, but
otherwise destroys them.  Exempted under this policy
are "[b]ooks ,  magazines, and newspapers received
directly from the publisher or a recognized distributor"
because these material s  "are assumed to have been
purchased."  Prisoners "who want to receive other items
that are normally sent bulk rate mail" must make
arrangements to prepay first-class or second-class
postage.  TDOC Policy 5702.02(VI)(D).  Prison
officials, however, do not give inmates notice, whether
before or after the fact, that they have received standard
rate mail.

 In December 2000, Thompson filed a § 1983 action
challenging these policies and seeking declaratory and
injunctive relief (but no damages).  He brought the suit

against four Tennessee prison officials in their official
and individual capacities:  Donal Campbell, the
Commissioner of the Tennessee Department of
Corrections;  Jim Rose, the Assistant Commissioner;
Fred Raney, the Warden; and Lieutenant Tony Mays,
the Mailroom Supervisor (and a Correctional Officer).

 *566 Though it is by no measure a model of clarity,
Thompson's complaint, fairly read, raises six distinct
claims:  (1) the Department's policy regarding
anarchy-related mail violates the First Amendment on
i t s  face because it is overbroad, vague, and not
reasonably related to legitimate penological interests;
(2) the anarchy-related mail policy, as applied to the
particular items enumerated in Thompson's complaint,
violates the First Amendment ;   (3) the "publishers
only" rule violates the First Amendment;  (4) the
standard-rate mail rule violates the First Amendment;
(5) the standard-rate mail rule violates the Fourteenth
Amendment by providing for the rejection or
destruction of such mail without notice;  and (6) the
anarchy-related mail policy denies Thompson
meaningful access to the courts in violation of the
Fourteenth Amendment.

 **3 The prison officials moved for summary
judgment, arguing that these claims all fail as a matter
of law.   T he district court granted the motion.  In
upholding the faci al  validity of these three prison
policies, the court determined that they reasonably
related to legitimate penological objectives. The court,
however, did not discuss Thompson's as-applied
challenge to t he anarchy-related mail policy.
Thompson appealed.

II.

 All inmate challenges to the conditions of confinement
implicate two bookend principles.  At one end, it is
cl ear that incarceration does not strip inmates of al l
constitutional protections.  See Turner v. Safley, 482
U.S. 78, 84, 107 S.Ct. 2254, 96 L.Ed.2d 64 (1987).
Should "a prison regulation or practice offend[ ] a
fundamental [ ] guarantee" accorded Thompson by the
Constitution, the federal court s  stand ready to
"discharge their duty to protect [his] constitutional
rights."  Id. (quotation omitted).  "Prison walls do not
form a barrier separating prison inmates from the
protections of the Constitution."  Id.

 At the other end, it i s  clear that the constitutional
rights of inmates are  "more limited in scope than the
constitutional rights held by individuals in society at
l arge."  Shaw v. Murphy, 532 U.S. 223, 229, 121
S.Ct. 1475, 149 L.Ed.2d 420 (2001).   Recognizing
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that the federal judiciary is "particularly ill equipped to
deal with" the "complex and intractable" problems of
prison administration, we "generally [ ] defer[ ] to the
judgments of prison officials in upholding [ ]
regulations" like those challenged here.  Id. (citation
and quotation omitted).  "Where, as here, a state penal
system is involved, federal courts have additional
reason to accord deference to the appropriate prison
authorities."  McKune v. Lile, 536 U.S. 24, 37, 122
S.Ct. 2017, 153 L.Ed.2d 47 (2002) (quotation
omitted).

 Accordingly, while inmates like Mr. Thompson may
bring constitutional challenges to the conditions of
their confinement, those challenges receive deferential
review.  So long as the prison regulation at issue "is
reasonably related to legitimate penological interests,"
it will satisfy the Constitution.  Turner, 482 U.S. at
89.  In making this determination, Turner tells us to
consider (1) whether the regulation advances legitimate
and neutral penological interests, and whether the
regulation is rationally related to those interests;  (2)
whether alternative means of exercising the right remain
open to the inmates;  (3) whether accommodation of the
asserted constitutional right will have a marked impact
on guards, i nmates, and the allocation of prison
resources;  and (4) whether the regulation amounts to
an "exaggerated response" to the problem.  See id. at
89-90.

*567 A.

 [1] Applying these measures to the Department' s
policy of withholding mail advocating "anarchy" or
containing "obscenity," we agree with the district court
that the poli cy on its face satisfies the Constitution.
First, prison officials have articulated a rational
connection between the policy and legitimate and
neutral penological interes t s.  Maintaining security
constitutes a l egitimate penological interest,
Thornburgh v. Abbott, 490 U.S. 401, 415, 109 S.Ct.
1874, 104 L.Ed.2d 459 (1989), as does rehabilitating
prisoners, Pell v. Procunier, 417 U.S. 817, 823, 94
S.Ct. 2800, 41 L.Ed.2d 495 (1974). And regulations
are " 'neutral' in the technical sense in which [the
Supreme Court] meant and used that term in Turner,"
when, as  wi th these regulations, they "draw
distinctions between publications solely on the basis of
their potential implications for [a legitimate penological
objective]." Thornburgh, 490 U.S. at 415-16.  As for
a "rational connection" between the policy and these
interests, the issue is not whether the prohibited
materials have in  fact caused problems or are even
"likely" to cause problems, but whether a reasonable
official might think that t he policy advances these

interests.  See id. at 417.  Surely in this instance the
relationship between the policy (prohibiting materials
that advocat e anarchy or contain obscenity) and the
goals (security, order, and rehabilitation) is not "so
remote as to render the policy arbitrary or irrational."
Turner, 482 U.S. at 89-90.  Because anarchy and
obscenity are incompatible with security, order, and
rehabilitation, this policy falls well within the realm of
the reasonable.

 **4 Second, al t ernative means of exercising First
Amendment rights remain open under the policy.
According to the Supreme Court, the right in question
must be read "sensibly and expansively."  Thornburgh,
490 U.S. at 417. Here, the right in question is the right
to receive and read publications. See id. at 417-18.
And,  as Thornburgh instructs, when the regulation
permits "a broad range of publications to be sent ,
received, and read," as does the one here, a court must
conclude that alternative means of exercising the right
remain open.  See id. at 418.  See also O'Lone v.
Estate of Shabazz, 482 U.S. 342, 351-52, 107 S.Ct.
2400, 96 L.Ed.2d 282 (1987) (upholding a regulation
restricting a Muslim practice where inmates were
permitt ed t o participate in other Muslim practices);
Turner ,  482 U.S. at 92 (upholding a regulation
restricting communication among inmates where other
modes of expression remained open).

 Third, a policy permit t i ng prisoners to receive
materials that advocate anarchy or contain obscenity
would have a significant impact on prison guards, other
inmates, and the allocation of prison resources.  We
cannot ignore "the likelihood that such material will
circulate within the prison[,] rais[ing] the prospect of ...
[a] 'ripple effect.' "  Thornburgh, 490 U.S. at 418.  See
also Turner, 482 U.S at 92.  While, on this record, we
have no reason to believe that Mr. Thompson will rise
up against his jailors or engage in deviant sexual
conduct should he possess such materials, we cannot
discount the possibility that other more volatile
prisoners will.  Nor can we discount the costs of
requiring prison administrators to allow some prisoners
access to such materials while ensuring that others do
not gain access to them.  "[T]he courts should defer to
the 'informed discretion' of corrections officials" on
questions like these.  Thornburgh, 490 U.S. at 418
(quoting Turner, 482 U.S. at 90).

 Fourth, this regulat i on does not represent an
"exaggerated response to the problem at hand."  Mr.
Thompson has not *568 met his burden of "point[ing]
to an alternative that fully accommodates [his] rights at
de minimis cost to valid  penological interests."
Thornburgh, 490 U.S. at 418.  See O'Lone, 482 U.S.
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at 350 ("[P]lacing the burden on prison offi cials to
disprove the availability of alternatives ... [would] fail[
] to reflect the respect and deference that the United
States Constitution allows for the judgment of prison
administrators.").  The only alternative proposed by
Thompson-al lowing him to receive these materials
upon his promise not to disseminate them-would
require prison officials to take him at his word or would
require prison officials to devote considerable resources
to verifying that he is keeping his word.  Our modest
role in reviewing constitutional challenges to prison
rules does not permit us to require prisons to take such
measures.

 Nor, contrary to Mr. Thompson's position, does it
make a difference that the policy grants prison officials
broad discretion and that prison officials exercise this
discretion differently in different Tennessee prisons.
Thornburgh approved similar regulations in the face of
a similar challenge.  "Where the regulations at issue
concern the entry of materials into the prison," the
Supreme Court stated, "a regulation which gives prison
authorities broad discretion is appropriate."  490 U.S.
at 416.  And where regulations allow for an assessment
"under the conditions of a particular pri son at a
particular time," the Court explained, "[t]he exercise of
discretion ... may produce seeming 'inconsistencies.' "
Id. at 417 & n. 15. "[B]ut what may appear to be
inconsistent results," the Court added, "are not
necessarily signs of arbitrariness or irrationality
[because] [g]iven the likely variability within and
between institutions over time, greater consistency
might be attainable only at the cost of a more broadly
restrictive rule against admission of incoming
publications."  Id. at 417 n. 15. All things considered,
this regulation does not violate the First Amendment
on its face.

B.

 **5 [2] Mr. Thompson alternatively argues that this
policy violates the First Amendment as applied to
specific mail sent to him that advocates "anarchism."
T hompson claims that, whether or not the policy
validly targets materials that advocate "anarchy," prison
officials unconstitutionally appl i ed the policy to
materials that discuss "anarchism."  Anarchy and
anarchism, Thompson adds, are distinct.  See
Webster's Third New Int'l Dict i onary 78 (2002)
("[A]narchism" is "a political theory opposed to all
forms of government and governmental restraint and
advocating voluntary cooperation and free association of
individuals and groups in order to satisfy their needs.").
While anarchy assuredly represents an undesirable end,
Thompson suggests, anarchism does not necessarily

amount to a means to that end, because anarchism as a
political philosophy opposes government, not order.
See T he Oxford Companion to Philosophy 31 (Ted
Honderich ed., 1995) ("[A]narchism does not preclude
social organization,  social order or rules, the
appropriate delegation of authority, or even of certain
forms of government, as long as this is distinguished
from the state and as long as it is administrative and
not oppressive, coercive, or bureaucratic.").  See also
Henry David Thoreau, Civil Disobedience and Other
Essays 1 (Dover Publ'ns.  1993) (" 'That government
is best which governs not at  all' and when men are
prepared for it, that  will be the kind of government
which they will have.");  Thomas Paine, Common
Sense 65 (Kramnick ed., 1986) ("Society is in every
state a blessing, but Government, even in its best state,
is but a necessary evil;  in its worst state, an intolerable
one.").

 *569 In addressing this distinct constitutional claim,
"the question remains whether the prison regulations,
as applied to [Thompson], are 'reasonably related to
legitimate penological interests.' "  Shaw v. Murphy,
532 U.S. 223, 232, 121 S.Ct. 1475, 149 L.Ed.2d 420
(2001) (emphasis added). Thompson bears a "heavy
burden" if he is to succeed on this claim.  Id. He must
"overcome the presumption that the prison officials
acted within their 'broad discretion.' "  Id.

 Perhaps  as a result of the informality of Mr.
Thompson's pleadings, the district court did not
separately explain why it rejected this as-applied
chal l enge.  Customarily, the absence of the district
court's thinking on the point and the absence of the
publications at issue in the record would be reason
enough for remanding the case to allow the trial court
to review the issue in the first instance.  In this case,
however, the Tennessee Attorney General argues that
we should reject the argument as a mat t er of law
because the State moved for summary judgment on all
issues before the district court and Mr. T hompson
failed to satisfy his burden of creating a fact dispute on
any of them, including the as-applied challenge.  We
agree.

 Thompson has not shown that he reques t ed the
challenged publi cat ions in discovery.  He has not
shown that the State improperly denied him access to
the publications through discovery.  And he has not
shown that the district court improperly refused to order
the State to produce the publications.  To the extent he
wished to preserve a meaningful as-applied challenge in
this case, it was his duty to seek these publications in
discovery, and it was his duty, to the extent discovery
access to the publications improperly was denied, to
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ask the district court to order production of t he
documents.  Thompson has not shown that he did any
of these things.  Nor has he shown that when he
received the State's motion for summary judgment, he
either raised the access-to-the- publications issue or
otherwise created a material fact dispute about the
claim.  Under these circumstances, the as-applied
challenge must be rejected as a matter of law.

III.

 **6 [3] Mr. Thompson next claims that the district
court erred in rejecting his First Amendment challenges
to the Department's (1) "publishers only" policy and (2)
"standard rate mail" policy.  He is mistaken in both
respects.

 The "publishers only" policy, recall, prohibits inmates
from receiving books, magazines, and newspapers from
sources other than their publisher.  We need not engage
in a Turner analysis of this policy because precedent
bound the district court, and binds us, in addressing
this First Amendment challenge. In Bell v. Wolfish,
441 U.S. 520, 550, 99 S.Ct. 1861, 60 L.Ed.2d 447
(1979), the Supreme Court held that a "publishers
only" rule for receiving hard cover books does not
violate the Fi rst Amendment.  This Court extended
that rule to softcover materials in Ward v. Washtenaw
County Sheriff's Dep't., 881 F.2d 325, 330 (6th
Cir.1989) (holding that a "publishers only" policy for
receiving magazines does not violate the Fi rst
Amendment).  Nothing about the Department's policy
or Thompson's challenge to it overcomes these
controlling precedents.

 Precedent likewise defeats Thompson's First
Amendment challenge to the  "standard rate mail "
pol i cy.  In Sheets v. Moore, 97 F.3d 164 (6th
Cir.1996), this Court upheld the constitutionality of a
similar Michigan prohibition against what was then
known as "bulk rate mail."  See id. at 168-69.  Since
Sheets, this Court has upheld the constitutionality of
the very same Tennessee policy at issue here, albeit in
an *570 unpublished opinion.  See Jones v. Campbell,
23 Fed.Appx. 458, 464 (6th Cir.2001) (holding that
the Department's standard rate mail policy is reasonably
related to legitimate penological objectives).  We
adhere to Sheets and Jones here.

 [4] Though the district court did not address the issue
and the defendants did not brief it, we also read
Thompson's pro se complaint and briefs to raise a due
process challenge to the standard-rate mail policy.
Thompson takes issue with the lack of notice to the
inmate that occurs under the policy when standard-rate

mail is received by the prison and either returned to its
sender or destroyed.  In the absence of notice that
standard rate mail was rejected or destroyed, he argues
that a prisoner cannot arrange to have first-class or
second-class postage paid.  This, he concludes, violates
due process.

 Thompson is wrong.  He has not  es t ablished a
property or l i berty interest in receiving
non-subscription, standard-rate mai l  (and the policy
does not affect  subscription, standard rate mail).
Without deprivation of a protected interest, he has no
due process claim separate from his First Amendment
claim, which we have already rejected.  See Board of
Regents v. Roth, 408 U.S. 564, 571, 92 S.Ct. 2701,
33 L.Ed.2d 548 (1972). Cf. Procunier  v. Martinez,
416 U.S. 396, 408 n. 11,  417, 94 S.Ct. 1800, 40
L.Ed.2d 224 (1974) (holding that the "decision to
censor or withhold delivery of a particular letter must
be accompanied by minimum procedural safeguards,"
but noting that "[d]ifferent consideration may come into
play in the case of mass mailings"), overruled on other
grounds by Thornburgh, 490 U.S. at 413-14;  Prison
Legal News v.  Cook, 238 F.3d 1145, 1152-53 (9th
Cir.2001) (holding that an inmate is entitled to due
process guarantees when prison officials withhold
subscription bulk-rate mail).  But see Prison Legal
N ews v. Lehman, 272 F.Supp.2d 1151, 1160
(W.D.Wash.2003) (holding that "the addressees of
[non-subscription, standard rate] mail must be afforded
the same procedural protections afforded to recipients of
first class, second class, and subscription standard rate
mail under Department regulations").

IV.

 **7 [5] Mr. Thompson raises three other contentions.
He first contends that withholding mail from the
"Anarchist Prisoners Legal Aid Network" denies him
access to the courts in violation of the Fourteenth
Amendment.  In bringing this claim, however,
Thompson offers no explanation how it differs from his
First Amendment challenge to the mail policy and does
not identify a single case addressing an access-to-courts
challenge.  We accordingly reject this claim as a matter
of law.  See Lewis v. Casey, 518 U.S. 343, 351, 116
S.Ct. 2174, 135 L.Ed.2d 606 (1996) (requiring a
plaintiff to allege and prove actual injury);  Boswell v.
Mayer, 169 F.3d 384, 387 (6th Cir.1999) (affirming
dismissal of an access-to-courts claim because plaintiff
did not "allege that the incoming letter pertained to
ongoing or anticipated litigation challenging either his
sentence or the conditions of his confinement").

 He next contends that the district court abused its
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discretion in not requesting an attorney to represent
him.  See 28 U.S.C. § 1915(e)(1) ("The court may
request an attorney to represent any such person unable
to afford counsel.").  We disagree.  Were this a criminal
case, the law would entitle Thompson to counsel.  But
the district court did not abuse its discretion by
declining to  "request" counsel here because this is
ordinary civil litigation and because Thompson has not
shown that he has a compelling claim.

 *571 [6] Thompson, finally, argues that the district
court abused its discretion in granting summary
judgment to the prison offi cials without considering
some discovery documents that Thompson attempted
to file prematurely.  No abuse of discretion occurred,
however, because the di s t rict court did nothing to
prevent Thompson from filing the materials in
connection with his opposition to the defendants'
motion for summary judgment.  The court sensibly
just prohibi t ed him from filing the materials
prematurely.

V.
 For the foregoing reasons, we AFFIRM.

81 Fed.Appx. 563,  2003 WL 22782321 (6th
Cir.(Tenn.))

END OF DOCUMENT
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OPINION:

ORDER

Russell S. Sievert appeals from his conviction for be-
ing a felon in possession of a firearm in violation of18
U.S.C. § 922(g). Sievert requests a new trial, arguing that
he was deprived of a fair proceeding because the govern-
ment relied on a witness's prior inconsistent statement,
purportedly made out of court, not only for the purpose of
impeachment, but also for the improper purpose of sub-
stantively proving that Sievert had possessed a firearm.
Because the district [*2] court properly instructed the
jury regarding such prior inconsistent statements, we hold
that Sievert was not deprived of a fair trial and we affirm

his conviction.

I.

It is uncontroverted that Russell Sievert and Randy
Downard were in the woods near Chillicothe, Illinois on
January 10, 2001, that Sievert is a convicted felon for
purposes of§ 922(g), that the rifle he is accused of pos-
sessing traveled in interstate commerce, and that the rifle
had a capacity of carrying five rounds, but was loaded
only with three rounds when police seized it. The dispute
at trial centered on whether, as the government contended,
Sievert had possessed the rifle, or, as the defense main-
tained, Downard carried not only a shotgun, but also the
rifle that Sievert stood accused of carrying. Among the
key evidence at trial was Downard's testimony.

On direct examination by the defense, Downard
testified that, when he and Sievert were stopped by
Conservation Police Officer (CPO) James Byron, he
(Downard) was carrying not only the shotgun that he
had carried to hunt coyotes, but also the rifle that the
government accused Sievert of carrying. Downard fur-
ther explained that Sievert had not carried a [*3] firearm
that day, and that Downard had received the rifle a short
time earlier from the defendant's nephew, Michael Sievert,
who had left the hunting trip early. Downard denied that
he had told CPO Jeff Baile, when Baile interviewed him,
that he had earlier heard Sievert "shoot a couple of times."

In rebuttal, the government called CPO Baile to the
stand. Baile testified that Downard had told him, on
January 10, that Downard had "heard [Sievert] shoot a
couple of times but he was target shooting." Defense
counsel did not object to Baile's testimony.

In the government's closing argument, the prosecution
noted the discrepancy between the testimony of Downard
and Baile. First, the prosecutor reminded the jury that
Downard's testimony had been impeached, arguing that
"although Mr. Downard in his testimony is adamant that
Mr. Sievert did not fire the weapon that evening, his tes-
timony was impeached with an earlier statement he gave
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to Officer Baile in which he said he heard Russell fire
a couple of shots." The government then questioned the
credibility of Downard's sworn testimony.

How does that testimony square with
there being a fully loaded .222 rifle carry-
ing five rounds? Mr. [*4] Sievert, Michael
Sievert, Jr., was adamant about that, fully
loaded. Witnesses observed with their own
ears that evening two shots fired from the
refuge and then the gun is found to carry only
three rounds at the time of the stop. Five mi-
nus two is three. We all learned that in grade
school I hope, but it applies right here in
court. That math tells you that from the time
the defendant, Russell Sievert, obtained that
weapon, he exercised control over it by firing
it and that is possession as is defined under
federal law.

And yet, the defense that has been put for-
ward to you is based upon Randy Downard
saying that Mr. Sievert had no gun that night.
In a sense, you can see Mr. Downard here
falling on the sword for Russell Sievert. Even
though his story that evening at the hospital
clearly indicated that Mr. Sievert had fired
the weapon on a couple of occasions ---- had
fired a couple of rounds, excuse me ---- his
statement here now is different than that.

Some of the instructions are going to give
you some guidance in what we call credibil-
ity of witnesses because it's your decision to
decide what witnesses you're going to believe
and what part or parts of any given witness'
testimony to [*5] believe.

One of the things you should consider is
a witness' interest or bias in this particular
case. Remember, Mr. Downard didn't have
any bones to pick with Mr. Russell Sievert
that night. I mean, why would he be making
up things like firing a couple of rounds? Why
would he make that up on that evening?

But now, you see, the defendant is
charged in federal court. Mr. Downard comes
into court and the question that I ask you to
ask of yourselves while you're scrutinizing
the testimony of Randy Downard is has his
interest or bias in this case now overcome his
ability to tell you folks the truth. It's called a
question of credibility of witnesses. Because
you can't believe Randy Downard on the one
hand and find that the defendant had posses-

sion. That should be very clear to you.

(Tr. 258--59)

In his rebuttal closing, the prosecutor reiterated that

two shots came from that refuge shortly af-
ter the hunter saw these two individuals, Mr.
Downard in the white and Mr. Sievert in
brown, go into the refuge. Each had a gun.
The shotgun, no evidence that it was fired.
It was still fully loaded just as Mike Sievert
said it had been loaded. The rifle, however,
was missing [*6] two shots. Two shots were
heard by the hunter. Two shells missing, three
left. I still submit that five minus two equals
three. That shows, over and above Officer
Byron, over and above John Theiler, over
and above the statements made by individ-
uals, that shows that the defendant, Russell
Sievert, had in hand the .222 rifle which you
have seen here and that he has been proven
guilty of possessing that gun. Thank you.

(Tr.276--77)

Defense counsel did not object to the government's
closing argument. In its instructions to the jury, the district
court included Seventh Circuit Pattern Jury Instruction
3.09, which provides as follows:

You have heard evidence that before the trial
a witness made a statement that may be in-
consistent with the witness's testimony here
in court. If you find that it is inconsistent, you
may consider the earlier statement only in de-
ciding the truthfulness and accuracy of that
witness's testimony in this trial. You may not
use it as evidence of the truth of the matters
contained in that prior statement.

II.

The only issue on appeal is whether, as Sievert ar-
gues, the district court erred "by not giving an adequate
limiting instruction after [*7] the prosecutor argued, as
substantive evidence, [Downard's] out of court statement
that could have been admitted only for impeachment pur-
poses." Because Sievert did not object at trial, we review
this issue for plain error.United States v. McClurge, 311
F.3d 866, 872 (7th Cir. 2002).

Assuming that the government used Downard's prior
inconsistent statement made before trial to prove the truth
of the matter asserted, which is an issue we need not de-
cide, plain error would still not undermine Sievert's con-
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viction. In United States v. Martin, 63 F.3d 1422 (7th Cir.
1995), we held that, where the defense did not object to
the use of a prior inconsistent statement made before trial
for purposes of proving the truth of the matter asserted, it
was not plain error for the district court to fail to provide
a limiting instructionsua sponte,especially in light of the
consideration that the district court had given Pattern Jury
Instruction 3.09.See id. at 1429--30. Martin is closely
analogous to this case and is one of numerous cases il-
lustrating the presumption that juries follow instructions,
and that instructions are generally [*8] sufficient to cure
any prejudicial effect arising from an improper argument.
See, e.g., United States v. Linwood, 142 F.3d 418, 426
(7th Cir. 1998); United States v. Anderson, 61 F.3d 1290,
1300 (7th Cir. 1995).

Sievert attempts to distinguishMartin by arguing that
this is one of the rare cases in which the jury cannot
be presumed to have followed instructions. Sievert can
prevail on this point only if he shows that there is "an
overwhelming probability that the jury was unable to fol-
low the instruction that was given."Linwood, 142 F.3d at
426(internal quotation omitted). This is what Sievert has
to say as to this issue:

There was nothing more incriminating than
the statement of the person who was with
Appellant, that Appellant in fact possessed
a firearm. Under normal circumstances, the
limiting instruction given by the Court may
have survived under the presumption. But
when no instruction was given at the time the

evidence came in, and when the Government
was allowed to argue that the Baile testimony
made his case, circumstances required judi-
cial intervention to make sure that the jury
treated the evidence properly. [*9]

(Appellant's Br. at 24)

Sievert points to no analogous case in which this court,
or any other court, has held that a jury was unable to follow
an instruction to a consider prior inconsistent statement
made before trial only for the purpose of impeachment.
Nothing in his argument, moreover, convinces us that
there is an overwhelming probability that the jurors could
not do what the district court told them to do in plain
English: consider Downard's prior inconsistent statement
only for the matter of impeachment. We therefore hold
that the district court's instruction to the jury cured any
prejudice that Sievert may have suffered because of the
government's alleged improper use of Downard's prior
inconsistent statement.See Martin, 63 F.3d at 1429--30.

III.

The district court provided Seventh Circuit Pattern
Jury Instruction 3.09, which was sufficient to cure any
prejudice that Sievert may have suffered from the govern-
ment's arguable reliance on Downard's prior inconsistent
statement for the truth of the matter asserted. We there-
fore hold that plain error does not undermine Sievert's
conviction.

AFFIRMED.
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 Defendant was convicted in the United States District
Court for the Central District of Illinois, Michael M.
Mihm, J., of being a felon in possession of a firearm,
and he appeal ed.  The Court of Appeals held that
instruction on use of prior inconsistent statements for
impeachment cured any prejudice defendant might have
suffered from government's alleged improper reliance on
the prior inconsistent statement for the t ruth of the
matter asserted in the prior statement, and thus, the
alleged improper use of the prior s t atement was not
plain error.

 Affirmed.

[1] Criminal Law 1038.1(5)

110k1038.1(5) Most Cited Cases

Issue whether trial court gave adequate limiting
instruction concerning use of prior inconsistent
statement for impeachment purposes would be reviewed

for plain error where defendant did not object at trial, in
prosecution for being a felon in possession of a firearm.

[2] Criminal Law 1037.1(2)
110k1037.1(2) Most Cited Cases
Comments.

Assuming that the government, in closing argument,
used defense witness's alleged prior inconsistent pretrial
s t atement, that, on the day on which defendant, a
convicted felon, allegedly possessed a fi rearm, the
witness, who was in a woods with defendant, heard
defendant shoot a couple of times but that he was target
shooting, to prove the truth of the matter asserted,
instruction on use of prior inconsistent statements for
impeachment cured any prejudice defendant might have
suffered from government's alleged reliance on the prior
inconsistent statement for the truth of the matter
asserted in the prior statement, and thus, the alleged
improper use of the prior statement was not plain error.
 Appeal from the United States District Court for the
Central District of Illinois. No. 01 CR 10015. Michael
M. Mihm, Judge.

 Bradley W. Murphy, Office of the United States
Attorney, Peoria, IL, for Plaintiff-Appellee.

 Michael J. Gonring, Joshua B. Fleming, Quarles &
Brady, Milwaukee, WI, for Defendant-Appellant.

 Before Hon. DANIEL A. MANION, Hon. MICHAEL
S. KANNE, and Hon. TERENCE T. EVANS, Circuit
Judges.

ORDER

 *1 Russell S. Sievert appeals from his conviction for
being a felon in possession of a firearm in violation of
18 U.S.C. § 922(g). Sievert requests a new trial,
arguing that he was deprived of a fair proceeding
because the government relied on a witness's prior
inconsistent statement, purportedly made out of court,
not only for the purpose of impeachment, but also for
the improper purpose of substantively proving that
Sievert had possessed a firearm. Because the district
court properly instructed the jury regarding such prior
inconsistent statements, we hold that Sievert was not
deprived of a fair trial and we affirm his conviction.

I.
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 It is uncontroverted that Russell Sievert and Randy
Downard were in the woods near Chillicothe, Illinois
on January 10, 2001, that Sievert is a convicted felon
for purposes of § 922(g), that the rifle he is accused of
possessing traveled in interstate commerce, and that the
rifl e had a capacity of carrying five rounds, but was
loaded only with three rounds when police seized it.
T he dispute at trial centered on whether, as the
government contended, Sievert had possessed the rifle,
or, as the defense maintained, Downard carried not only
a shotgun, but also the rifle that Sievert stood accused
of carrying. Among the key evidence at trial was
Downard's testimony.

 On direct examination by the defense, Downard
testified that, when he and S i evert were stopped by
Conservation Police Officer (CPO) James Byron, he
(Downard) was carrying not only the shotgun that he
had carried to hunt coyotes, but also the rifle that the
government accused Sievert of carrying. Downard
further explained that Sievert had not carried a firearm
that day, and that Downard had received the rifle a short
time earlier from the defendant's nephew, Michael
Sievert, who had left the hunting trip early. Downard
denied that he had told CPO Jeff Baile, when Baile
intervi ewed him, that he had earlier heard Sievert
"shoot a couple of times."

 In rebuttal, the government called CPO Baile to the
stand. Baile testified that Downard had told him, on
January 10, that Downard had "heard [Sievert] shoot a
couple of times but he was target shooting ." Defense
counsel did not object to Baile's testimony.

 In the government's closing argument, the prosecution
noted the discrepancy between the testimony of
Downard and Baile. First, the prosecutor reminded the
jury that Downard's testimony had been impeached,
arguing that "[a]lthough Mr. Downard in his testimony
is adamant that Mr. Sievert did not fire the weapon that
evening, his testimony was impeached with an earlier
statement he gave to Officer Baile in which he said he
heard Russell fire a couple of shots." The government
then questioned the credibility of Downard's sworn
testimony. 

How does that testimony square with there being a
fully loaded .222 rifle carrying five rounds? Mr.
Sievert, Michael Sievert, Jr., was adamant about
that, fully loaded. Witnesses observed with their own
ears that evening two shots fired from the refuge and
then the gun is found to carry only three rounds at
the time of the stop. Five minus two is three. We all
learned that in grade school I hope, but it applies
right here in court. That math tells you that from the

time the defendant, Russell Sievert, obtained that
weapon, he exercised control over it by firing it and
that is possession as is defined under federal law. 
*2 And yet, the defense that has been put forward to
you is based upon Randy Downard saying that Mr.
Sievert had no gun that night. In a sense, you can see
Mr. Downard here falling on the sword for Russell
Sievert. Even though his story that evening at the
hospital clearly indicated that Mr. Sievert had fired
the weapon on a couple of occasions--had fired a
couple of rounds, excuse me--his statement here now
is different than that. 
Some of the instructions are going to give you some
guidance in what we cal l  credibility of witnesses
because it's your decision to decide what witnesses
you're going to believe and what part or parts of any
given witness' testimony to believe. 
One of the things you should consider is a witness'
interest  or bias in this particular case. Remember,
Mr. Downard didn't have any bones to pick with Mr.
Russell Sievert that night. I mean, why would he be
making up things like firing a couple of rounds?
Why would he make that up on that evening? 
But now, you see, the defendant is charged in federal
court .  Mr. Downard comes into court and the
question that I ask you to ask of yourselves while
you're scrutinizing the testimony of Randy Downard
is has his interest or bias in this case now overcome
his ability to tell you folks the truth. It's called a
question of credibility of witnesses. Because you
can't believe Randy Downard on the one hand and
find that the defendant had possession. That should
be very clear to you. 

  (Tr.258-59)

 In his rebuttal closing, the prosecutor reiterated that 
[t]wo shots came from that refuge shortly after the
hunter saw these two individuals, Mr. Downard in
the white and Mr.  S ievert in brown, go into the
refuge. Each had a gun. The shotgun, no evidence
that it was fired. It was still fully loaded just as Mike
Sievert said it had been loaded. The rifle, however,
was missing two shots. Two shots were heard by the
hunter. Two shells missing, three left. I still submit
that five minus two equals three. That shows, over
and above Officer Byron, over and above John
Theiler, over and above the statements made by
individuals, that shows that the defendant, Russell
Sievert, had in hand the .222 rifle which you have
seen here and that he has been proven guilty of
possessing that gun. Thank you. 

  (Tr.276-77)

 Defense counsel did not object to the government's
closing argument. In its instructions to the jury, the
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district court included Seventh Circuit  P at tern Jury
Instruction 3.09, which provides as follows: 

You have heard evidence that before t he t rial a
witness made a statement that may be inconsistent
with the witness's testimony here in court. If you find
that it is inconsistent, you may consider the earlier
statement only in deciding the truthfulness and
accuracy of that witness's testimony in this trial. You
may not use it as evidence of the truth of the matters
contained in that prior statement.

II.

 [1] The only issue on appeal is whether, as Sievert
argues, the di s t rict court erred "by not giving an
adequate limiting instruction after the prosecutor
argued, as substantive evidence,  [Downard's] out of
court statement that could have been admitted only for
impeachment purposes." Because Sievert did not object
at trial, we review this issue for plain error.  United
States v. McClurge, 311 F.3d 866, 872 (7th Cir.2002).

 *3 [2] Assuming that the government used Downard's
prior inconsistent statement made before trial to prove
the truth of the matter asserted, which is an issue we
need not decide, plain error would still not undermine
Sievert's conviction. In United States v. Martin, 63
F.3d 1422 (7th Cir.1995), we held that, where the
defense did not object to the use of a prior inconsistent
statement made before trial for purposes of proving the
truth of the matter asserted, it was not plain error for the
district court to fail to provide a limiting instruction
sua sponte, especially in light of the consideration that
the distri ct  court had given Pattern Jury Instruction
3.09. See id. at 1429- 30. Martin is closely analogous
to this case and is one of numerous cases illustrating
the presumption that juries follow instructions, and that
instructions are generally sufficient to cure any
prejudicial effect arising from an improper argument.
See, e.g., United States v. Linwood, 142 F.3d 418,
426 (7th Cir.1998); United States v.  Anderson, 61
F.3d 1290, 1300 (7th Cir.1995).

 Sievert attempts to distinguish Martin by arguing that
this is one of the rare cases in which the jury cannot be
presumed to have fol l owed instructions. Sievert can
prevail on this point only if he shows that there is "an
overwhelming probability that the jury was unable to
follow the instruction that was given." Linwood, 142
F.2d at 426 (internal quotation omitted). This is what
Sievert has to say as to this issue: 

[T]here was nothing more incriminating than the
statement of the person who was with Appellant, that
Appellant in fact possessed a firearm. Under normal
circumstances, the limitíng instruction given by the

Court may have survived under the presumption. But
when no ins t ruct ion was given at the time the
evidence came in, and when the Government was
allowed to argue that the Baile testimony made his
case, circumstances required judicial intervention to
make sure that the jury treated the evidence properly.

  (Appellant's Br. at 24)

 Sievert points to no analogous case in which this
court, or any other court, has held that a j ury was
unable to follow an instruction to a consider prior
inconsistent statement made before trial only for t he
purpose of impeachment. Nothing in his argument,
moreover, convinces us that there is an overwhelming
probability that the jurors  could not do what the
district court told them to do in plain English: consider
Downard's prior inconsistent  s tatement only for the
matter of impeachment. We therefore hold that the
district court ' s  instruction to the jury cured any
prejudice that Sievert may have suffered because of the
government's alleged improper use of Downard's prior
incons i stent statement. See Martin, 63 F.3d at
1429-30.

III.

 The district court provided Seventh Circuit Pattern
Jury Instruction 3.09, which was sufficient to cure any
prejudice that Sievert may have suffered from the
government ' s arguable reliance on Downard's prior
incons i stent statement for the truth of the matter
asserted. We therefore hold that plain error does not
undermine Sievert's conviction. 

*4 AFFIRMED.

2003 WL 22846682 (7th Cir.(Ill.))

END OF DOCUMENT
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OPINION: PER CURIAM.

Federal prisoner Terry E. Savage--El appeals from the
district court's n1 orders denying his recusal motion and
dismissing as unauthorized successive28 U.S.C. § 2255
motions, his motions requesting sentencing review and
sentencing reduction. We affirm.

n1 The Honorable Dean Whipple, Chief Judge,
United States District Court for the Western District
of Missouri.

Savage--El was convicted of being a felon in posses-
sion of a firearm and was [*2] sentenced to the statutory
minimum, fifteen years imprisonment; his conviction and

sentence were affirmed on appeal. SeeUnited States v.
Savage, 863 F.2d 595, 600 (8th Cir. 1988), cert denied,
490 U.S. 1082, 104 L. Ed. 2d 666, 109 S. Ct. 2105 (1989).
Savage--El filed asection 2255motion challenging his
sentence, but the district court denied the motion and on
appeal, we declined to issue a certificate of appealabil-
ity. Savage--El then filed the instant motions: a motion
for review of sentence pursuant to18 U.S.C. § 3742, a
motion for sentencing reduction pursuant to18 U.S.C.
§ 3582(c)(2), and a motion to recuse the district court
judge. The district court denied the recusal motion, and
construing the sentencing--review and sentence--reduction
motions as successivesection 2255motions, dismissed
them because Savage--El had not obtained authorization
from this court to file a second or successivesection 2255
motion.

On appeal, Savage--El argues that the district court
mischaracterized hissection 3742 and 3582(c)(2)mo-
tions, and that the district court judge's prior adverse rul-
ings demonstrated bias. [*3]

We find that the district court properly treated Savage--
El's section 3742 and 3582motions as successivesec-
tion 2255motions.Section 3742, which governs direct
appeals, does not provide Savage--El a means to revisit
his sentence now; Savage--El's direct appeal concluded
when his conviction and sentence were affirmed.Section
3582(c)(2), which allows modification of a sentence when
the Sentencing Commission has amended a section of the
Guidelines to lower the applicable sentencing range, does
not help Savage--El either, because he received the statu-
torily required minimum sentence and there have been no
amendments to U.S.S.G. § 5G1.1(b) ("Where statutorily
required minimum sentence is greater than the maximum
of the applicable guideline range, the statutory minimum
sentence shall be the guideline sentence."). Thus, nei-
ther section 3742nor 3582 is applicable, and Savage--
El may not circumvent the statutory requirements for fil-
ing a successivesection 2255motion by invoking these
statutes to challenge his sentence. Cf.United States v.
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Patton, 309 F.3d 1093, 1094 (8th Cir. 2002)(per curiam)
(treatingFed. R. Crim. P. 12(b)(2)[*4] motion as suc-
cessive habeas motion where inmate challenged sentence
imposed, because it was apparent that inmate was attempt-
ing to bypass statutory requirements for filing successive
motion).

Finally, Savage--El's recitation of the district court
judge's prior adverse rulings in his case was insufficient
to demonstrate bias. SeeLiteky v. United States, 510 U.S.

540, 555, 127 L. Ed. 2d 474, 114 S. Ct. 1147 (1994)("ju-
dicial rulings alone almost never constitute a valid basis
for a bias or partiality motion").

Accordingly, we affirm the district court's decision.
We also find that SavageEl has not stated any grounds
which would warrant the authorization of a successive
section 2255motion, and we deny his pending motion to
correct the record.
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 Terry E.  S avage-El, pro se, Lompoc, CA, for
Petitioner.

 Before MELLOY, HANSEN, and SMITH, Circuit
Judges.

[UNPUBLISHED]

 PER CURIAM.

 **1 Federal prisoner Terry E. Savage-El appeals from
the district court's   [FN1] orders denying his recusal
motion and dismissing as unauthorized successive 28
U.S.C. § 2255 motions, his motions reques t i ng
sentencing review and sentencing reduction.  We affirm.

FN1.  The Honorable Dean Whipple, Chief
Judge, United States District Court for t he
Western District of Missouri.

 Savage-El was convicted of being a felon in possession
of a firearm and was sentenced to the statutory
minimum, fifteen years imprisonment;  his conviction
and sentence were affirmed on appeal.  *627 See United
States v. Savage, 863 F.2d 595, 600 (8th Cir.1988),
cert denied, 490 U.S. 1082, 109 S.Ct. 2105, 104
L.Ed.2d 666 (1989).  Savage-El filed a section 2255
motion challenging his sentence, but the district court
denied the motion and on appeal, we declined to issue
a certificate of appealability.  Savage-El then filed the
instant motions:  a motion for review of sentence
pursuant to 18 U.S.C. § 3742, a motion for sentencing
reduction pursuant to 18 U.S.C. § 3582(c)(2), and a
motion to recuse the district court judge.  The district
court denied the recusal motion, and construing the
sentencing-review and sentence-reduction motions as
successive section 2255 motions, dismissed them
because Savage-El had not obtained authorization from
this court to file a second or successive section 2255
motion.

 On appeal, Savage-El argues that  the district court
mischaracterized his  section 3742 and 3582(c)(2)
motions, and that the district court judge's prior
adverse rulings demonstrated bias.

 We find that the district court  properly treated
Savage-El's section 3742 and 3582 motions as
successive section 2255 motions.  Section 3742, which
governs direct appeals, does not provide Savage-El a
means to revisit his sentence now;  Savage-El's direct
appeal concluded when his conviction and sent ence
were affirmed.  Section 3582(c)(2), which allows
modification of a sentence when the Sentencing
Commission has amended a section of the Guidelines
to lower the applicable sentencing range, does not help
Savage-El either, because he received the statutorily
required minimum sentence and there have been no
amendment s to U.S.S.G. § 5G1.1(b) ("Where
statutorily required minimum sentence is greater than
the maximum of the applicable guidel ine range, the
statutory minimum sentence shall be the guideline
sentence.").  Thus, neither section 3742 nor 3582 is
applicable,  and Savage-El may not circumvent the
statutory requirements for filing a successive section
2255 motion by invoking these statutes to challenge
his sentence.  Cf. United States v. Patton, 309 F.3d
1093, 1094 (8th Cir.2002) (per curiam) (treating
Fed.R.Crim.P. 12(b)(2) motion as successive habeas
motion where inmate challenged sentence imposed,
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because it was apparent that inmate was attempting to
bypass statutory requirements for filing successive
motion).

 Finally, Savage-El's recitat i on of the district court
judge's prior adverse rulings in his case was insufficient
to demonstrate bias.  See Liteky v. United States, 510
U. S . 540, 555, 114 S.Ct. 1147, 127 L.Ed.2d 474
(1994) ( "judicial rulings alone almost never constitute
a valid basis for a bias or partiality motion").

 **2 Accordingly, we affirm the dis trict court's
decision.  We also find that Savage-El has not stated
any grounds which would warrant the authorization of
a successive sect i on 2255 motion, and we deny his
pending motion to correct the record.

81 Fed.Appx. 626, 2003 WL 22844383 (8th
Cir.(Mo.))

END OF DOCUMENT
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OPINION:

MEMORANDUM *

* This disposition is not appropriate for pub-
lication and may not be cited to or by the courts
of this circuit except as provided byNinth Circuit
Rule 36--3.

The appeal questions Daniel Wayne Baker's sentence.

We review [*2] the district court's factual findings
in the sentencing context for clear error.United States v.
Frega, 179 F.3d 793, 811 n.22 (9th Cir. 1999). The piv-
otal question is whether the court properly treated Baker's
state conviction as a prior conviction or whether it should
have been considered a "related sentence" since it was
committed at the same time and place as the felon--in--
possession count.

Baker's argument is based on an incorrect guideline
section. § 4A1.2(a)(2) was not intended to define "prior
sentences" for criminal history purposes.United States v.
Garcia, 909 F.2d 389, 392 (9th Cir. 1990). Rather, the
"related cases" provision of § 4A1.2(a)(2) deals with the
relationship between multiple prior sentences, not the re-
lationship between prior sentences and a current offense.
Id.; United States v. Ticchiarelli, 171 F.3d 24, 34 (1st Cir.
1999).

The government addressed the same incorrect guide-
line section instead of referring to the appropriate one.
The relationship between a prior sentence and a current
offense is governed by U.S.S.G. § 4A1.2(a)(1).United
States v. Ladum, 141 F.3d 1328, 1347 (9th Cir. 1998).
[*3] That section defines a "prior sentence" as "any sen-
tence previously imposed upon adjudication of guilt ...
for conductnot part of the instant offense." U.S.S.G.
§ 4A1.2(a)(1) (emphasis added). Application Note 1 to
this section states, "conduct that is part of the instant
offense means conduct that is relevant conduct to the in-
stant offense under the provisions of § 1B1.3 (Relevant
Conduct)." "Relevant Conduct" means:

All acts and omissions committed, aided,
abetted, counseled, commanded, induced,
procured, or willfully caused by the defen-
dant

...
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that occurred during the commission of the
offense of conviction, in preparation for that
offense, or in the course of attempting to
avoid detection or responsibility for that of-
fense.

U.S.S.G. § 1B1.3(a)(1)(A).

A state conviction resulting "from a discrete, identi-
fiable illegal act that is not an integral part of the federal
offense conduct" is not "relevant conduct" for criminal
history purposes.United States v. Buchanan, 59 F.3d 914,
918 (9th Cir. 1995); Ladum, 141 F.3d at 1347. In deter-
mining whether there is a sufficient degree of similarity
between a prior conviction [*4] and a current offense,
a court compares the elements of the prior offense with
those of the current offense, and examines the actual con-
duct underlying the two crimes.Ladum, 141 F.3d at 1348--
49. A court also considers whether there was a temporal
and geographical proximity between the crimes, a com-
mon scheme or plan, or common victims.See United
States v. Weiland, 284 F.3d 878, 882 (8th Cir. 2002).

The court inLadumused this approach to determine
whether the defendant's prior city ordinance violations
should count toward his federal sentence for conspiracy
to defraud the United States and for filing false income
tax returns.141 F.3d at 1346--48. The defendant operated
a second--hand store as a "front--man" for the store's ac-
tual owner. He hid the owner's interest in the property and
helped him skim profits by falsifying property and sales
records, leading to his convictions for violating two city
record--keeping ordinances.Id. The court held that the or-
dinance violations were "prior sentences" because there
was an insufficient degree of similarity and connection
between the prior and current crimes:

The object of the [*5] tax conspiracy was
impeding the IRS's determination of Ladum's
taxes. The ordinance violations involved [the
defendant's] failure to fill in certain informa-
tion on police property forms and his sale
of regulated second--hand property prior to
the expiration of a waiting period. These
violations were not pled in the indictment,
nor were they used to prove the instant of-
fense. Finally, although the ordinance viola-
tions took place during the course of the con-
spiracy and the offenses are somewhat sim-

ilar in character because they involve record
keeping, the offenses involve different vic-
tims--local authorities instead of the IRS--and
different societal interests--the regulation of
stolen property instead of tax collection.

Id. at 1348(citing Buchanan, 59 F.3d at 918).

We have also has demonstrated that if sufficiently dis-
tinct, a state crime can count as criminal history even if
committed at the same time and the same place as the
federal offense.Garcia, 909 F.2d at 392. In Garcia, the
defendant was found in possession of both counterfeit
currency and methamphetamine following a traffic stop.
He was first prosecuted in state [*6] court for possession
of methamphetamine, and then prosecuted for the coun-
terfeit currency in federal court. Applying § 4A.1.2(a)(l),
the court affirmed the district court's decision to include
the state conviction in his criminal history score despite
the fact that the crimes occurred simultaneously.Id.; see
also, e.g., United States v. Torres--Diaz, 60 F.3d 445, 448
(8th Cir.) (state drug convictions counted in criminal his-
tory despite their temporal and geographical proximity to
federal drug "stash house" conviction),cert. denied, 516
U.S. 971, 133 L. Ed. 2d 347, 116 S. Ct. 432 (1995).

Our review of the record leaves no doubt that, although
Baker possessed the gun and the drugs at the same time
and place, there was an "insufficient degree of similarity
and connection" with the federal offense to make the state
conviction "relevant conduct."Buchanan, 59 F.3d at 918.
The two crimes share no common elements, and the con-
duct underlying them was distinct in nature.Compare, 18
U. S.C. § 922(g)(l), with Nev. Rev. Stat. 453.336(posses-
sion of a controlled substance). Knowing possession of
contraband establishes [*7] possession of a controlled
substance under Nevada law.Nev. Rev. Stat. 453.336. In
contrast,18 U.S.C. § 922(g)(1)makes gun possession
(otherwise lawful conduct) a crime based on the person's
status as a convicted felon. Moreover, viewed objectively,
the two offenses did not share a common purpose, nor did
one crime facilitate the other.

Baker's marijuana possession was a "discrete, identi-
fiable illegal act" that was not an integral part of having a
felon in possession of a firearm, despite the temporal and
geographical overlap.Buchanan, 59 F.3d at 918.

There was no error.

AFFIRMED.
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MEMORANDUM [FN**]

FN** This disposition is not appropriate for
publication and may not be cited to or by the
courts of t hi s circuit except as provided by
Ninth Circuit Rule 36-3.

 **1 The appeal ques tions Daniel Wayne Baker's
sentence.

 We review the district court's factual findings in the
sent encing context for clear error.  United States v.
Frega, 179 F.3d 793, 811 n. 22 (9th Cir.1999).  The
pivotal question is whether the court properly treated
Baker's state conviction as  a prior conviction or
whether it should have been considered a "related
sentence" since it was committed at the same time and
place as the felon-in-possession count.

 Baker's argument is based on an incorrect guideline
section.  § 4A1.2(a)(2) was not intended to define
"prior sentences" for criminal history purposes. United
States v. Garcia, 909 F.2d 389, 392 (9th Cir.1990).
Rather, the "related cases" provision of § 4A1.2(a)(2)
deals with the relationship between multiple prior
sentences, not the relationship between prior sentences
and a current offense.  Id.;  United States v.
Ticchiarelli, 171 F.3d 24, 34 (1st Cir.1999).

 The government addressed the same incorrect
guideline section instead of referring to the appropriate
one.  The relationship between a prior sentence and a
current offense is governed by U.S.S.G. § 4A1.2(a)(1).
United States v. Ladum,  141 F.3d 1328, 1347 (9th
Cir.1998).  That section defines a "prior sentence" as
"any sentence previously imposed upon adjudication of
guilt ... for conduct not part of the instant offense."
U.S.S.G. § 4A1.2(a)(1) (emphasis added).  Application
Note 1 to this section states, "conduct that is part of the
instant offense means conduct that is relevant conduct
to the instant offense under the provisions of § 1B1.3
(Relevant Conduct)."  "Relevant Conduct" means: 

All acts and omissions committed, aided, abetted,
counseled, commanded, induced, procured, or
willfully caused by the defendant 
... 
that occurred during the commission of the offense of
conviction, in preparation for that offense, or in the
course of attempting to avoid detection or
responsibility for that offense. 

  U.S.S.G. § 1B1.3(a)(1)(A).

 A state conviction resulting "from a discrete,
identifiable illegal act that is not an integral part of the
federal offense conduct" *969 is not "relevant conduct"
for criminal history purposes.  United States v.
Buchanan, 59 F.3d 914, 918 (9th Cir.1995);  Ladum,
141 F.3d at 1347.  In determining whether there is a
sufficient degree of similarity between a prior conviction
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and a current offense, a court compares the elements of
the prior offense with those of the current offense, and
examines the actual conduct underlying the two crimes.
Ladum, 141 F.3d at 1348-49.  A court also considers
whether there was a temporal and geographical
proximity between the crimes, a common scheme or
plan, or common victims.  See United States v.
Weiland, 284 F.3d 878, 882 (8th Cir.2002).

 The court in Ladum used this approach to determine
whether the defendant's prior city ordinance violations
should count toward his federal sentence for conspiracy
to defraud the United States and for filing false income
tax returns .   141 F.3d at 1346-48.  The defendant
operated a second-hand store as a "front-man" for the
store's actual owner.  He hid the owner's interest in the
property and helped him skim profit s by falsifying
property and sales records, leading to his convictions
for violating two city record-keeping ordinances.  Id.
The court held that the ordinance violations were "prior
sentences" because there was an insufficient degree of
similarity and connection between the prior and current
crimes: 

**2 The object of the tax conspiracy was impeding
the IRS's determination of Ladum's taxes.  The
ordinance violations involved [the defendant's] failure
to fill in certain information on police property forms
and his sale of regulated second-hand property prior
to t he expiration of a waiting period. These
violations were not pled in the indictment, nor were
they used to prove the instant offense.  Finally,
although the ordinance violations took place during
the course of the conspiracy and the offenses are
somewhat similar in character because they involve
record keeping, the offenses involve different
victims-local authorities instead of the IRS -and
different societal interests- the regulation of stolen
property instead of tax collection. 

  Id. at 1348 (citing Buchanan, 59 F.3d at 918).

 We have al so has  demonstrated that if sufficiently
di stinct, a state crime can count as criminal history
even if committed at the same time and the same place
as the federal offense.  Garcia, 909 F.2d at 392.  In
Garcia, the defendant was found in possession of both
counterfeit currency and methamphetamine following a
traffic stop.  He was first prosecuted in state court for
possession of methamphetamine, and then prosecuted
for the counterfeit currency in federal court.  Applying
§ 4A.1.2(a)(1), t he court affirmed the district court's
decision to include the state conviction in his criminal
history score despite the fact that the crimes occurred
simultaneously.  Id.;  see also, e.g., United States v.
Torres-Diaz, 60 F.3d 445, 448 (8th Cir.) (state drug
convictions counted in criminal history despite their

temporal and geographical proximity to  federal drug
"stash house" conviction), cert. denied, 516 U.S. 971,
116 S.Ct. 432, 133 L.Ed.2d 347 (1995).

 Our review of the record leaves no doubt that, although
Baker possessed the gun and the drugs at the same time
and place, there was an "insufficient degree of similarity
and connect ion" with the federal offense to make the
state conviction "relevant conduct."  Buchanan, 59
F.3d at 918.  The two crimes share no common
elements, and the conduct underlying them was distinct
i n  nature.  Compare, 18 U.S.C. § 922(g)(1), with
Nev.Rev.Stat. 453.336 (possession of a controlled
substance).   Knowing possession of contraband
establishes possession of a controlled substance under
Nevada law. *970Nev.Rev.Stat.  453.336.  In contrast,
18 U.S.C. § 922(g)(1) makes gun possession
(otherwise lawful conduct) a crime based on the
person's status as a convicted felon.  Moreover, viewed
objectively, the two offenses did not share a common
purpose, nor did one crime facilitate the other.

 Baker's marijuana possession was a "discrete,
identifiable illegal act" that was not an integral part of
having a felon in possession of a firearm, despite the
temporal and geographical overlap.  Buchanan, 59 F.3d
at 918.

 There was no error.

 AFFIRMED.

81 F ed.Appx. 968, 2003 WL 22852157 (9th
Cir.(Nev.))

END OF DOCUMENT
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JUDGES: Before: RANDOLPH and ROBERTS, Circuit
Judges, and WILLIAMS, Senior Circuit Judge.

OPINION:

JUDGMENT

These causes were considered on appeal of an order
of the Federal Communications Commission and were
briefed and argued by counsel. It is

ORDERED and ADJUDGED that the order of the
Federal Communications Commission is affirmed.

The Commission's finding [*2] that Parker and
Reading did not commit misconduct is supported by sub-
stantial evidence, and the Commissions decision to grant
Reading a license renewal after assessing the relevant
comparative factors was not arbitrary or capricious. It was
not improper for the Commission to consider Readings lo-
cal ownership as a plus when performing this comparative
analysis; absent a showing to the contrary, it is reasonable
to suppose that shareholders will have some indirect in-
fluence over a corporation even if they do not participate
in day--to--day management decisions.

Readings objection to the Commissions failure to pe-
nalize Adams for filing an abusive petition is not justicia-
ble. Reading rests its theory of justiciability on the poten-
tial collateral estoppel effect of the ruling, but this fails on
two counts. First, the Commission's decision on the point
was not necessary for the ultimate outcome, seeSea--Land
Services, Inc. v. Dep't of Transportation, 329 U.S. App.
D.C. 108, 137 F.3d 640, 648--49 (D.C. Cir. 1998); second,
an issue resolved at the administrative level which is not
otherwise appealable does not have preclusive effect in
future litigation, and so is not appealable on that basis,
see [*3] Alabama Mun. Distributors Group v. FERC,
354 U.S. App. D.C. 101, 312 F.3d 470, 474 (D.C. Cir.
2002). Reading also alleges that the Commissions failure
to dismiss Adams petition on abuse of process grounds
independently injured Reading by forcing it to incur ad-
ditional expenses in the administrative process and in lit-
igation. But even if this injury were cognizable, it is not
redressable, as these costs have already been incurred and
are not recoverable.

Pursuant toD.C. Circuit Rule 36, this disposition will
not be published. The Clerk is directed to withhold is-
suance of the mandate herein until seven days after reso-
lution of any timely petition for rehearing or rehearing en
banc.See Fed.R.App.P. 41(b); D.C. Cir. Rule 41.
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 United States Court of Appeals,
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ADAMS COMMUNICATIONS CORPORATION,
Appellant,
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Reading Broadcasting, Inc., Intervenor.
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Nov. 24, 2003.

 Communications company sought review of order of
Federal Communications C ommission which
determined that broadcasting competitor did not engage
in misconduct, and broadcasting competitor sought
review of Commission's failure to penalize
communications company for filing allegedly abusive
petition. T he Court of Appeals held that: (1)
substantial evidence supported Commission's finding
that broadcasting competitor did not commit
misconduct, and decision to grant competitor's
application for license renewal was not arbitrary or
capricious; (2) Commission's failure to penalize
communications company for allegedly filing abusive
petition against broadcasting competitor was not
justiciable; and (3) additional and independent expenses
allegedly incurred by broadcasting competitor in
response to al legedly abusive petition filed by
communications company before Commission were not
recoverable, based on claim that Commission failed to
dismiss petition on abuse of process grounds.

 Affirmed.

West Headnotes

[1] Telecommunications 415

372k415 Most Cited Cases

Substantial evidence supported finding by Federal
Communications Commission that broadcasting
competitor did not commit misconduct, and decision
to grant competitor's application for license renewal was
not arbitrary or capricious; it was  not  improper for
Commission to consider competitor's local ownership
as a plus when performing comparative analysis, and it
was reasonable to suppose that its shareholders would
have some indirect influence over corporation even if
they did not participate in day-to-day management
decisions.

[2] Telecommunications 420
372k420 Most Cited Cases

Failure by Federal Communications Commission to
penalize communications company for allegedly filing
abusive petition against broadcasting competitor was
not justiciable upon competitor's subsequent appeal;
Commission's decision was not necessary to ultimate
outcome, and issue was resolved at administrative level
and was not otherwise appealable.

[3] Telecommunications 411.1
372k411.1 Most Cited Cases

Additional and independent expenses allegedly incurred
by broadcasting company in administrative process in
response to allegedly abusive petition filed by
communicat ions  company before F ederal
Communications C ommission were not recoverable,
based on claim that Commission failed to dismiss
petition on abuse of process grounds; even if injury was
cognizable, it was not redressable because costs had
already been incurred.
 *358 Appeal of an Order of the Federal
Communications Commission.

 Thomas J. Hutton, Law Office of Thomas J. Hutton,
Washington, DC, for Appellant.

 *359 Jane E. Mago, Assistant  General Counsel,
Daniel McMullen Armstrong, Associat e General
Counsel, Gregory M. Christopher, Counsel, C. Grey
Pash, Jr., Counsel, Washington, DC, for Appellee.

 Before RANDOLPH and ROBERTS, Circuit Judges,
and WILLIAMS, Senior Circuit Judge.
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JUDGMENT
 **1 Consolidated with 02-1258

 These causes were considered on appeal of an order of
the Federal Communications Commission and were
briefed and argued by counsel.  It is

 ORDERED and ADJUDGED that the order of the
Federal Communications Commission is affirmed.

 [1] The Commission's finding that Parker and Reading
did not commit misconduct is supported by substantial
evidence, and the Commission's decision to grant
Reading a license renewal after assessing the relevant
comparative factors was not arbitrary or capricious.  It
was not improper for the Commission to consider
Reading's local ownership as a plus when performing
this comparative analysis;  absent a showing to the
contrary, it is reasonable to suppose that shareholders
will have some indirect influence over a corporation
even if they do not part i cipate in day-to-day
management decisions.

 [2][3] Reading's objection to the Commission's failure
to penalize Adams for filing an abusive petition is not
justiciable.  Reading rests its theory of justiciability on
the potential collateral estoppel effect of the ruling, but
this fails on two count s.  First, the Commission's
decision on the point was not necessary for the ultimate
outcome, see Sea-Land Services, Inc. v. Dep't of
T ranspor tat ion,  137 F . 3d 640, 648-49
(D.C.Cir.1998);  second, an i ssue resolved at the
administrative level which is not otherwise appealable
does not have preclusive effect in future litigation, and
so is not appealable on that basis, see Alabama Mun.
Distributors Group v. FERC, 312 F.3d 470, 474
(D.C.Cir.2002).  Reading also alleges that the
Commission's failure to dismiss Adams' petition on
abuse of process grounds independently injured
Reading by forcing it to incur additional expenses in
the administrative process and in litigation.  But even
if this injury were cognizable, it is not redressable, as
these costs have already been incurred and are not
recoverable.

 Pursuant to D.C. Ci rcuit Rule 36, this disposition
will not be published.  T he C lerk is directed to
withhold issuance of the mandate herein unti l  seven
days after resolution of any timely petition for rehearing
or rehearing en banc.  See Fed.R.App.P. 41(b);
D.C.Cir. Rule 41.

END OF DOCUMENT
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RUSSELL ROBINSON, Plaintiff--Appellant, v. CANNONDALE CORPORATION,
Defendant--Appellee, and MARK FARRIS, Defendant.

02--1338

UNITED STATES COURT OF APPEALS FOR THE FEDERAL CIRCUIT

2003 U.S. App. LEXIS 24076

November 26, 2003, Decided

NOTICE: [*1] THIS DECISION WAS ISSUED
AS UNPUBLISHED OR NONPRECEDENTIAL AND
MAY NOT BE CITED AS PRECEDENT. PLEASE
REFER TO THE RULES OF THE FEDERAL
CIRCUIT COURT OF APPEALS FOR RULES
GOVERNING CITATION TO UNPUBLISHED OR
NONPRECEDENTIAL OPINIONS OR ORDERS.

DISPOSITION: Vacated and remanded. Costs awarded
to Appellant.

LexisNexis (TM) HEADNOTES-- Core Concepts:

JUDGES: Before GAJARSA, LINN, and DYK, Circuit
Judges.

OPINIONBY: LINN

OPINION: LINN, Circuit Judge.

Russell Robinson ("Robinson") appeals from a deci-
sion of the United States District Court for the Central
District of California, 00--CV--1236, granting summary
judgment of non--infringement in favor of defendant
Cannondale Corporation ("Cannondale") with respect to
Robinson'sU.S. Patents Nos. 5,350,185("the '185 patent")
and 5,380,026 ("the '026 patent"). Because the district
court erred in its infringement analysis under the doctrine
of equivalents for the '185 patent, and further erred in
construing "rotational indexing means" in claim 1 of the
'026 patent to be a means--plus--function limitation under
35 U.S.C. § 112, paragraph 6, we vacate and remand for
further proceedings consistent with this opinion.

BACKGROUND

The '185 and '026 patents are both directed to a sin-
gle shock absorber suspension system located in the [*2]
head tube above the front tire of a bicycle. The '026 patent
is a continuation of the '185 patent.

Defendant Cannondale manufactures and sells bicy-

cles incorporating the Delta V and HeadShok TM suspen-
sion systems that Robinson alleges infringe the patents--
in--suit. In December 2000, Robinson sued Cannondale,
alleging infringement of its '026 patent and state law
claims of unfair competition. Cannondale responded
and counterclaimed for a declaratory judgment of non--
infringement and invalidity of the related '185 patent.
In June 2001, Robinson moved for summary judgment
that Cannondale infringed its '026 patent. Cannondale
responded with summary judgment cross motions as-
serting invalidity and non--infringement of the '026 and
'185 patents. In January 2002, the district court de-
nied Robinson's infringement motion and Cannondale's
invalidity motion, and granted Cannondale's non--
infringement motion.Robinson v. Cannondale Corp.,
2002 U.S. Dist. LEXIS 6797,No. SA--CV--00--1236--
GLT (C.D. Cal. Jan. 29, 2002) ("Summary Judgment
Order"). The district court entered a final judgment of
non--infringement of the '026 and '185 patents in favor of
Cannondale underFederal Rule of Civil Procedure 54(b)
[*3] . Robinson v. Cannondale Corp., No. SA--CV--00--
1236--GLT (C.D. Cal. Feb. 25, 2002). Robinson timely ap-
pealed. This court has jurisdiction pursuant to28 U.S.C.
§ 1295(a)(1).

ANALYSIS

I. Standard of Review

"We review the grant of summary judgment de novo,
drawing all reasonable inferences in favor of the non--
moving party." Teleflex, Inc. v. Ficosa N. Am. Corp.,
299 F.3d 1313, 1323 (Fed. Cir. 2002)(citing Anderson
v. Liberty Lobby, Inc., 477 U.S. 242, 255, 91 L. Ed. 2d
202, 106 S. Ct. 2505 (1986)). Summary judgment is only
appropriate if there are no genuine issues of material fact
and the movant is entitled to judgment as a matter of law.
SRI Int'l v. Matsushita Elec. Corp., 775 F.2d 1107, 1116
(Fed. Cir. 1985)(en banc).

II. The '185 Patent

On appeal, Robinson does not dispute the district
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court's construction that "rotational indexing means" in
claim 1 of the '185 patent was not a means--plus--function
limitation within the meaning of35 U.S.C. § 112, para-
graph 6. Robinson further conceded both in the briefs
and at oral argument that Cannondale does not literally
infringe [*4] the claims of the '185 patent.

The parties principally dispute whether the district
court committed legal error in its analysis of infringe-
ment under the doctrine of equivalents. Robinson argues
that the district court erred by failing to apply the doc-
trine of equivalents to the individual limitations of the
claim, rather than the invention as a whole, as required
by Warner--Jenkinson Company, Inc. v. Hilton Davis
Chemical Company, 520 U.S. 17, 29, 137 L. Ed. 2d 146,
117 S. Ct. 1040 (1997)("Each element contained in a
patent claim is deemed material to defining the scope of
the patented invention, and thus the doctrine of equiva-
lents must be applied to individual elements of the claim,
not to the invention as a whole."). Cannondale argues the
district court properly recognized substantial differences
between claim 1 of the '185 patent and the accused de-
vices.

The "determination of infringement, whether literal
or under the doctrine of equivalents, is a question of
fact."Hilgraeve Corp. v. Symantec Corp., 265 F.3d 1336,
1341 (Fed. Cir. 2001). "Infringement under the doctrine
of equivalents requires that the accused product contain
each limitation [*5] of the claim or its equivalent. . . . An
element in the accused product is equivalent to a claim
limitation if the differences between the two are 'insub-
stantial' to one of ordinary skill in the art."Ecolab, Inc.
v. Envirochem, Inc., 264 F.3d 1358, 1371--72 (Fed. Cir.
2001)(citing Warner--Jenkinson Co., Inc. v. Hilton Davis
Chem. Co., 520 U.S. 17, 40, 137 L. Ed. 2d 146, 117 S. Ct.
1040 (1997)).

The district court's entire discussion of Cannondale's
infringement of the '185 patent under the doctrine of
equivalents stated:

The marked distinction in the manner in
which the Cannondale suspension performs--
without axial grooves on the inner wall of the
outer cylinder, without aligned axial grooves
in the outer wall of the outer cylinder, with-
out bearing balls, and without a third, thin
walled bearing retainer cylinder -- indicates
the Cannondale suspension does not achieve
the suspension results in substantially the
same way as the '185 patent limitations. The
doctrine of equivalents therefore also does
not apply.

Summary Judgment Order, slip. op. at 12. The district
court's analysis is confined to an abbreviated discussion
that Cannondale's [*6] accused suspension systems lack
literal elements of the '185 patent. The district court failed
to conduct the limitation--by--limitation analysis required
by our precedent and to consider whether the elements of
Cannondale's accused suspension systems are identical to
or insubstantially different from the individual limitations
of claim 1 of the '185 patent. Because the district court
failed to consider whether each claim limitation of the
'185 patent or its equivalent was present in the accused
device, we vacate the district court's holding of no in-
fringement under the doctrine of equivalents and remand
to the district court for an analysis consistent with our
precedent.

Cannondale argues that the district court's summary
judgment of non--infringement should be affirmed on the
alternate ground that its accused product does not meet
the "compression spring" limitation of claim 1(f) of the
'185 patent. Because the district court did not construe the
"compression spring" limitation, and because the parties
have not fully briefed this issue on appeal, we decline to
do so now and remand this issue to the district court for
determination in the first instance.

Because the district court [*7] failed to consider each
limitation of claim 1 of the '185 patent in determining in-
fringement under the doctrine of equivalents, and because
the "compression spring" limitation was not construed by
the district court in the first instance, we vacate the district
court's summary judgment of non--infringement under the
doctrine of equivalents and remand for further proceed-
ings consistent with this opinion.

III. The '026 Patent

Concerning the '026 patent, the parties dispute the cor-
rectness of the district court's construction of "rotational
indexing means" as a means--plus--function claim limita-
tion within the meaning of35 U.S.C. § 112, paragraph
6. The district court reached this conclusion after noting
that the claim language omitted a retainer sleeve struc-
ture needed to perform the indexing function. Summary
Judgment Order, slip op. at 16. Robinson argues that "rota-
tional indexing means" is not a means--plus--function limi-
tation because the claim recites the structure that performs
the recited function, thus overcoming the presumption
arising from the use of the word "means." Cannondale re-
sponds that the district court's construction of "rotational
indexing [*8] means" was proper because the district
court correctly recognized that the bearing retainer struc-
ture was needed to perform the recited function and was
omitted from the claim language.

Determining whether a claim limitation is a means--
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plus--function limitation subject to35 U.S.C. § 112, para-
graph 6, is a matter of claim construction we review de
novo.Personalized Media Communications v. Int'l Trade
Comm'n, 161 F.3d 696, 702 (Fed. Cir. 1998). Claim lim-
itations that use the word "means" create a presumption
that§ 112, paragraph 6, applies.Id. at 703. However, the
presumption of means--plus--function treatment is rebut-
ted "where a claim recites a function, but then goes on
to elaborate sufficient structure, material, or acts within
the claim itself to perform entirely the recited function."
Sage Prods. v. Devon Indus., Inc., 126 F.3d 1420, 1427--
28 (Fed. Cir. 1997).

In this case, the "rotational indexing means" is not
a means--plus--function limitation. Rotational indexing
refers to the function of having the bicycle's head tube
suspension (and hence the front wheel of the bicycle) syn-
chronously rotate with the [*9] front handlebars. Claim
1 of the '026 patent recites "a longitudinal bearing track"
and "a plurality of rolling surface bearings in rolling re-
ception in said bearing track" to accomplish this function.
'026 patent, col. 5, ll. 44--47. This recitation of a bear-
ing track and rolling surface bearings in rolling recep-
tion in the claim language provides sufficient structure
to perform the function of rotational indexing and over-
comes the presumption that "rotational indexing means"
is a means--plus--function claim limitation. Because this
inquiry focuses on the claim language, Cannondale's ar-
guments regarding alleged admissions in the prosecution
history that the bearing retainer was required are immate-
rial in evaluating whether the means--plus--function pre-
sumption is rebutted. Moreover, the alleged admissions
in the prosecution history did not pertain to claim 1 of the
'026 patent, but instead related to a claim in the parent
application that recited all three structural elements, in-
cluding the bearing retainer. There was no basis for grant-
ing summary judgment of non--infringement as a matter
of law on the "longitudinal bearing track" limitation of
element (c) or on element (d) of claim 1 of [*10] the '026
patent. At a minimum, there are disputes of material fat
of infringement of these limitations.

Robinson argues that if "rotational indexing means"
is not a means--plus--function claim limitation, we should
find that Cannondale infringes elements (c) and (d) of
claim 1 of the '026 patent as a matter of law. Robinson
acknowledges that if we conclude that elements (c) and
(d) were not infringed as a matter of law, the entire in-

fringement issue should be remanded. Because it is not
clear from the parties' arguments that no dispute of mate-
rial fact of infringement remains under our construction
of "rotational indexing means," we decline to enter judg-
ment of infringement of elements (c) and (d) of claim 1
of the '026 patent as a matter of law. Instead, now that we
have held that there is no basis for summary judgment of
non--infringement as a matter of law for the "longitudinal
bearing track" limitation of element (c) and for element
(d), the district court may consider the parties' arguments
regarding infringement of claim 1 of the '026 patent on
remand.

Cannondale responds that the district court's finding
of non--infringement should be affirmed on the alternate
ground that it does [*11] not meet the "resilient compres-
sive means" limitation of claim 1(e) of the '026 patent.
Because the district court declined to construe "resilient
compressive means" in the first instance in light of its con-
clusion that Cannondale did not infringe the "rotational
indexing means" limitation, Summary Judgment Order,
slip op. at 19 n.7, and because the issue has not been
fully briefed by the parties, we decline to do so now. The
district court may decide the issue in the first instance on
remand.

Based on our construction that "rotational index-
ing means" is not a means--plus--function limitation, we
vacate the district court's summary judgment of non--
infringement and remand for further consideration of lit-
eral infringement and infringement under the doctrine of
equivalents.

CONCLUSION

Because the district court erred in its infringement
analysis under the doctrine of equivalents for the '185
patent, we vacate the district court's judgment of non--
infringement of the '185 patent under the doctrine of
equivalents. Because the district court erred in constru-
ing "rotational indexing means" in claim 1 of the '026
patent to be a means--plus--function limitation under35
U.S.C. § 112, [*12] paragraph 6, we vacate the district
court's summary judgment of non--infringement of the
'026 patent. The case is remanded for further proceedings
consistent with this opinion.

COSTS

Costs are awarded to Robinson.
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81 Fed.Appx. 725
(Cite as: 81 Fed.Appx. 725,  2003 WL 22839336 (Fed.Cir.))

This case was not selected for publication in  t he
Federal Reporter.

NOTE: Pursuant to Fed.Cir.R. 47.6, this order is not
citable as precedent. It is public record. 

Please use FIND to look at the applicable circuit court
rule before citing t his opinion. Federal Circuit Rule
47.6. (FIND CTAF Rule 47.6.)

 United States Court of Appeals,
Federal Circuit.

Russell ROBINSON, Plaintiff-Appellant,
v.

CANNONDALE CORPORATION,
Defendant-Appellee,

and
Mark Farris, Defendant.

No. 02-1338.

Nov. 26, 2003.

 In action alleging infringement of patents directed at
single shock absorber suspension sys t em located in
head tube above front tire of bicycle, the United States
District Court for t he C entral District of California,
2002 WL 390335, granted summary judgment of
non-infringement, and patentee appealed. The Court of
Appeals, Linn,  Circuit Judge, held that: (1) district
court erred in its infringement analysis under doctrine
of equivalents, and (2) term "rot at i onal indexing
means" was not means-plus-function limitation.

 Vacated and remanded.

West Headnotes

[1] Patents 237
291k237 Most Cited Cases

In assessing claim that bicycle manufacturer infringed,
under doctrine of equivalents, patents directed at single
shock absorber suspension system located in head tube
above front tire of bicycle, district court had to conduct

limitation-by-limitation analysis and consider whether
elements of manufacturer's accused suspension systems
were identical to or insubstantially different from
individual limitations of claim.

[2] Patents 101(8)
291k101(8) Most Cited Cases

Term "rotational indexing means," as used in patent
directed at single shock absorber suspension system
located in head tube above front tire of bicycle, was not
means-plus-function limitation, where recitation of
bearing track and rolling surface bearings in  rol ling
reception in claim language provided sufficient structure
to perform function of rotational i ndexing.  35
U.S.C.A. § 112, par. 6.

Patents 328(2)
291k328(2) Most Cited Cases

5,350,185, 5,380,026.  Cited.

 *725 Before GAJARSA, LINN, and DYK,  Circuit
Judges.

 LINN, Circuit Judge.

 **1 Russell Robinson ("Robinson") appeals from a
decision of t he United States District Court for the
Central District of Cal i fornia, 00-CV-1236, granting
summary judgment of non-infringement in favor of
defendant Cannondale Corporation ("Cannondale") with
respect  t o Robinson's U.S. Patents Nos. 5,350,185
("the '185 patent") and 5,380,026 ("the '026 patent").
Because the district court erred in its infringement
analysis under the doctrine of equivalents for the '185
patent, and further erred in construing "rotational
indexing means" in claim 1 of the '026 patent to be a
means-plus-function limitation under 35 U.S.C. § 112,
paragraph 6, we vacate and remand for further
proceedings consistent with this opinion.

BACKGROUND

 The '185 and '026 patents are both directed to a single
shock absorber suspension system located in the head
tube above *726 the front tire of a bicycle.  The '026
patent is a continuation of the '185 patent.

 Defendant Cannondale manufactures and sells bicycles
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incorporating the Delta V and HeadShokTM
suspension systems that Robinson alleges infringe the
patents- in-suit.   In December 2000, Robinson sued
Cannondale, alleging infringement of its '026 patent
and state law claims of unfair competition.  Cannondale
responded and counterclaimed for a declaratory
judgment of non-infringement and invalidity of the
related '185 patent.  In June 2001, Robinson moved for
summary judgment that Cannondale infringed its '026
patent.  Cannondale responded with summary
judgment cross motions asserting invalidity and non-
infringement of the '026 and '185 patents.  In January
2002, the district court denied Robinson's infringement
motion and Cannondale's invalidity motion, and
granted Cannondale's non-infringement mot ion.
Robinson v.  C annondale C orp. ,  No.
S A-CV-00-1236-GLT (C.D.Cal. Jan. 29, 2002)
("Summary Judgment Order" ).  The district court
entered a final judgment of non-infringement of the '026
and '185 patents in favor of Cannondale under Federal
R ule of Civil Procedure 54(b).  Robinson v.
Cannondale Corp., No. SA-CV-00-1236-GLT
(C.D.Cal. Feb. 25, 2002).  Robinson timely appealed.
This court has jurisdiction pursuant to 28 U.S.C. §
1295(a)(1).

ANALYSIS
I. Standard of Review

 "We review the grant of summary judgment de novo,
drawing all reasonable inferences in favor of the
non-moving party."  Teleflex, Inc. v. Ficosa N. Am.
Corp., 299 F.3d 1313, 1323 (Fed.Cir.2002) (citing
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255,
106 S.Ct. 2505, 91 L.Ed.2d 202 (1986)). Summary
judgment is only appropriate if there are no genuine
issues of material fact and the movant is ent i t led to
judgment as a matter of law.  SRI Int'l v. Matsushita
Elec. Corp., 775 F.2d 1107, 1116 (Fed.Cir.1985) (en
banc).

II. The '185 Patent

 On appeal ,  R obinson does not dispute the district
court's construction that  "rotational indexing means"
in claim 1 of the '185 patent was not a means-
plus-funct ion limitation within the meaning of 35
U.S.C. § 112, paragraph 6. Robinson further conceded
both in the briefs and at oral argument that Cannondale
does not literally infringe the claims of the '185 patent.

 **2 The parties principally dispute whether the district
court committed legal error in i t s analysis of
infringement under the doctrine of equivalents.
Robinson argues that the district court erred by failing

to apply the doctrine of equivalents to the individual
limitations of the claim, rather than the invention as a
whole, as required by Warner-Jenkinson Company, Inc.
v. Hilton Davis Chemical Company, 520 U.S. 17, 29,
117 S.Ct. 1040, 137 L.Ed.2d 146 (1997) ("Each
element contained in a patent claim is deemed material
t o  defining the scope of the patented invention, and
thus the doctrine of equivalents must be applied to
individual elements of the claim, not to the invention
as a whole.").  Cannondale argues t he district court
properly recognized substantial differences between
claim 1 of the '185 patent and the accused devices.

 The "[d]etermination of infringement, whether literal or
under the doctrine of equivalents, is a question of fact."
Hilgraeve Corp. v. Symantec Corp., 265 F.3d 1336,
1341 (Fed.Cir.2001).  "[I]nfringement under the
doctrine of equivalents requires that the accused product
contain each limitation of the claim or its equivalent....
An element in the accused product *727 is equivalent
to a claim limitation if the differences between the two
are 'insubstantial' to one of ordinary skill in the art."
Ecolab, Inc. v. Envirochem, Inc., 264 F.3d 1358,
1371-72 (Fed.Cir.2001) (citing Warner- Jenkinson
Co., Inc. v. Hilton Davis Chem. Co., 520 U.S. 17, 40,
117 S.Ct. 1040, 137 L.Ed.2d 146 (1997)).

 [1] The district court's ent ire discussion of
Cannondale's infringement of  the '185 patent under the
doctrine of equivalents stated: 

The marked distinction in the manner in which the
Cannondale suspension performs--without axial
grooves on the inner wall of the outer cylinder,
without aligned axial grooves in the outer wall of the
outer cylinder, without bearing balls, and without a
third, thin walled bearing retainer cylinder-- indicates
the Cannondale suspension does not achieve the
suspension results in substantially the same way as
the ' 185 patent limitations.  The doctrine of
equivalents therefore also does not apply. 

  Summary Judgment Order, sli p .  op.  at 12.  The
district court's analysis is confined to an abbreviated
discussion that Cannondale's accused suspension
systems lack literal elements of the '185 patent.  The
di s t ri ct  court  fai l ed t o  conduct  t he
limi tation-by-limitation analysis required by our
precedent and to  consider whether the elements of
Cannondale's accused suspension systems are identical
to  or insubstantially different from the individual
limitations of claim 1 of the '185 patent.  Because the
district court failed to consider whether each claim
limitation of the '185 patent or its equivalent was
present in t he accused device, we vacate the district
court's holding of no infringement under the doctrine of
equivalents and remand to the district court for an
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analysis consistent with our precedent.

 Cannondale argues that the district court's summary
judgment of non- infringement should be affirmed on
the alternate ground that its accused product does not
meet the "compression spring" limitation of claim 1(f)
of the '185 patent.  Because the district court did not
construe the "compression spring" limitation, and
because the parties have not fully briefed this issue on
appeal, we decline to do so now and remand this issue
to the district court for determination in the first
instance.

 **3 Because the district court failed to consider each
limitation of claim 1 of the '185 patent in determining
infringement under the doctrine of equivalents, and
because the "compression spring" limitation was not
construed by the district court in the first instance, we
vacate the district court's summary judgment of
non-infringement under the doctrine of equivalents and
remand for further proceedings consistent with this
opinion.

III. The '026 Patent

 Concerning the '026 patent ,  the parties dispute the
correctness of the district court's construction of
"rotational indexing means" as a means-plus- function
claim limitation within the meaning of 35 U.S.C. §
112, paragraph 6. The district court reached this
conclusion after noting that the claim language omitted
a retainer sleeve structure needed to perform the
indexing function.  Summary Judgment Order, slip op.
at  16.  Robinson argues that "rotational indexing
means" is not a means-plus-function limitation because
the claim recites the structure that performs the recited
function, thus overcoming the presumption arising from
the use of the word "means."  Cannondale responds that
the district court's construction of "rotational indexing
means" was proper because the district court correctly
recognized that *728 the bearing retainer structure was
needed to perform the recited function and was omitted
from the claim language.

 Determining whether a claim limitation is a
means-plus-function limitation subject to 35 U.S.C. §
112, paragraph 6, is a matter of claim construction we
review de novo.  Personalized Media Communications
v.  Int'l Trade Comm'n, 161 F.3d 696, 702
(Fed.Cir.1998).  Claim limitations that use the word
"means" create a presumption that § 112, paragraph 6,
applies.  Id. at 703.  However, the presumption of
means-plus-function treatment is rebutted "where a
claim recites a function, but then goes on to elaborate
sufficient structure, material, or acts within the claim

itself to perform entirely the recited function."  Sage
Prods. v. Devon Indus., Inc., 126 F.3d 1420, 1427-28
(Fed.Cir.1997).

 [2] In this case, the "rotational indexing means" is not
a means-plus- function limitation.  Rotational indexing
refers to the function of having the bicycle's head tube
suspension (and hence the front wheel of the bicycle)
synchronously rotate with the front handlebars.  Claim
1 of the '026 patent recites "a longitudinal bearing
track" and "a plurality of rol l i ng surface bearings in
rolling reception in said bearing track" to accomplish
this function. '026 patent, col. 5, II. 44-47.  This
recitation of a bearing track and rolling surface bearings
in rol l ing reception in the claim language provides
sufficient structure to perform the function of rotational
indexing and overcomes the presumption that
"rotational indexing means" is a means-plus- function
claim limitation.  Because this inquiry focuses on the
claim language, Cannondale's arguments regarding
alleged admissions in the prosecution history that the
bearing retainer was required are immaterial in
evaluating whether the means-plus-funct ion
presumption i s rebutted.  Moreover, the alleged
admissions in the prosecution history did not pertain to
claim 1 of the '026 patent, but instead related to a claim
in the parent application that recited all three structural
elements, including the bearing retainer.  There was no
basis for grant ing summary judgment of
non-infringement as a matter of l aw on the
"longitudinal bearing track" limitation of element (c) or
on el ement (d) of claim 1 of the '026 patent.  At a
minimum, there are disputes of material fat  of
infringement of these limitations.

 **4 Robinson argues that if "rot at ional indexing
means" is not a means-plus- function claim limitation,
we should find that Cannondale infringes elements (c)
and (d) of claim 1 of the '026 patent as a matter of law.
Robinson acknowledges that if we conclude that
elements (c) and (d) were not infringed as a matter of
law, the entire infringement issue should be remanded.
Because it is not clear from the parties' arguments that
no dispute of material fact of infringement remains
under our construction of "rotational indexing means,"
we decline to enter judgment of infringement  of
elements (c) and (d) of claim 1 of the '026 patent as a
matter of law.  Instead, now that we have held that
there is no basis for summary judgment of
non-infringement as a matter of law for t he
"longitudinal bearing track" limitation of element (c)
and for element (d), the district court may consider the
parties' arguments regarding infringement of claim 1 of
the '026 patent on remand.



Page 4

Copr. © West 2004 No Claim to Orig. U.S. Govt. Works

 Cannondale responds that the district court's finding of
non-infringement should be affirmed on the alternat e
ground that it does not meet the "resilient compressive
means" limitation of claim 1(e) of the '026 patent.
Because the district court declined to construe "resilient
compressive means" in the first instance in light of its
conclusion that Cannondale did not infringe the
"rotational indexing means" limitation, *729 Summary
Judgment Order, slip op. at 19 n. 7, and because the
issue has not been fully briefed by the parties , we
decline to do so now.  The district court may decide
the issue in the first instance on remand.

 Based on our construction that "rotational indexing
means" is not a means- plus-function limitation, we
vacate the district court's summary judgment of
non-infringement and remand for further consideration
of literal infringement and infringement under t he
doctrine of equivalents.

CONCLUSION

 Because the district court erred in  i t s  infringement
analysis under the doctrine of equivalents for the '185
patent, we vacate the district court's judgment of
non-infringement of the '185 patent under the doctrine
of equivalents.  Because the district court erred in
construing "rotational indexing means" in claim 1 of
the '026 patent to be a means-plus-function limitation
under 35 U.S.C. § 112, paragraph 6, we vacate the
district court's summary judgment of non-infringement
of the '026 patent.  The case is remanded for further
proceedings consistent with this opinion.

COSTS
 Costs are awarded to Robinson.

81 Fed.Appx. 725, 2003 WL 22839336 (Fed.Cir.)

END OF DOCUMENT
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