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Re: Proposed Federal Rule of Appellate Procedure 32.1

Dear Sam:

I write in opposition to proposed Federal Rule of Appellate Procedure 32.1.
The proposed rule would make more difficult our job of keeping the law of the
circuit clear and consistent, increase the burden on the judges of our lower courts,
make law practice more difficult and expensive, and impose colossal
disadvantages on weak and poor litigants. None of the reasons the Adv1sory
Committee Note advances in support of this rule is remotely persuasive. Circuits
differ widely in size and legal culture, and the current situation—where the matter.
is left to the informed discretion of the court of appeals issuing the dispositions in
question—has caused no demonstrable problems. I urge the Committee to
abandon this ill-advised proposal and move on to more pressing matters.

1. The Proposed Rule Will Undermine Qur Mission of Maintaining
Uniformity and Clarity in the Law of the Circuit.

The Ninth Circuit has adopted Ninth Circuit Rule 36-3—which would be
preempted by proposed FRAP 32.1—in a sincere and considered effort to maintain
the consistency and uniformity of our circuit case law. We are aware of
complaints by a small but vociferous group of lawyers and litigants about the rule,
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and we have considered and debated their objections on numerous occasions over
the years. Nevertheless, the judges of our court have consistently voted to retain
the rule, in the firm belief that the rule’s benefits far outweigh its disadvantages.
We are convinced, moreover, that the great majority of lawyers practicing in the
courts of our circuit strongly support our noncitation rule.

The Advisory Committee Note, which provides the only public insight into
the Committee’s thinking, gives surprisingly short shrift to the carefully
considered policy judgment of the very judges whose names appear on the
dispositions in question. When the people making the sausage tell you it’s not
safe for human consumption, it seems strange indeed to have a committee in
Washington tell people to go ahead and eat it anyway. The Advisory Committee
Note observes that all manner of sources may be cited in court papers, including
“opinions of federal district courts, state courts, and foreign jurisdictions, law
review articles, treati,ses, newspaper columns, Shakespearian sonnets, and
advertising jingles,” and finds no persuasive reason to prohibit the citation of
unpublished dispositions of the courts of appeals. Proposed Fed. R. App. P. 32.1
advisory committee note, at 35 [heremafter Advisory Committee Note]. Our
judges, however, find very persuasive and obvious reasons for drawing that
distinction: Shakespearian sonnets, advertising jingles and newspaper columns
are not, and cannot be mistaken for, expressions of the law of the circuit. Thus,
there is no risk that they will be given weight far dlsproportlonate to their intrinsic
value.

- Dispositions bearing the names of three court of appeals judges are very
different in that regard. Published opinions set the law of the circuit, and even
unpublished dispositions tend to be viewed with fear and awe, simply because
they, too, appear to have been written (but most likely were not) by three circuit
judges. This is not so much of a problem in the court of appeals, where we are
well aware of the distinction between opinions and unpublished dispositions. But
it is a serious and ongoing problem in the lower courts of the circuit, where the
distinction is much less well understood or respected, and a poorly phrased
memorandum disposition can cause endless delay and confusion for the lawyers
and the court.

This is no mere speculation. Despite our rule, parties do on occasion cite
unpublished dispositions to the district, bankruptcy and magistrate judges of our



circuit, and I have read a number of transcripts in which an unpubhsh
disposition was the subject of discussion. The judge and opposmg
spent endless pages of transcript debating what Judges X, Y and Z mig]
meant when they used a particular phrase in an unpublished dlsposmdn phrase
slightly different from that in a published opinion on the same pom '
judges use these particular words rather than other ones? What' exactlyfdld’fthey
mean by that slight change in wording? The fact of the matter 1s Judges XY and
Z almost certalnly meant nothlng at all, because they had little or nothlng to do
clerk or central staff attorney. Nevertheless lower court Judges who, ; "ruhngs
will be appealed to the circuit, are extremely reluctant to ignore’ fine' nuances of ..
wording that they believe reflect the views of three court of appeals Judges L
Unlike law review articles, opinions of district courts and other nonb;ln mg
authorities, unpublished dispositions of the circuit are seldom dlsmlssed as
inconsequential, yet they should be.

What the Advisory Committee Note fails to appre01ate is that our o
noncitation rule, like that of many other courts, applies not only. to the parties, but -
also to the courts of our circuit. See 9th Cir. R. 36-3 (“Unpublished dlspos1t10ns :
and orders of this Court may not be cited to or by the courts of this circuit . . . .”)
(emphasis added). This is quite significant and explains the rationale of the rule
By prohibiting judges of this circuit—district judges, bankruptcy Judges
Bankruptcy Appellate Panel judges, magistrate judges—from relylng on .
unpublished dispositions, we are giving important instructions as to how they are
to conduct their business. Their responsibility in applying the law is to analyze
and apply the published opinions of this court and opinions of the Supreme Court.
They are not relieved of this duty just because there is an unpublished circuit
disposition where three judges have applied the relevant rule of law to -what
appears to be a similar factual situation. The tendency of lower court judges, of
course, is to follow the guidance of the court of appeals, and the message we
communicate through our noncitation rule is that relying on an unpublished
disposition, rather than extrapolating from published binding authorities, is not a
permissible shortcut. We help ensure that judges faithfully discharge this duty by
prohibiting lawyers from putting such authorities before them, and thereby
distracting the judges from their responsibility of analyzing and reasoning from
our published precedents.
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The Advisory Committee Note naively claims that “[a]n opinion cited for its
‘persuasive value’ is cited not because it is binding on the court . . .. [but because]
the party hopes that it will influence the court as, say, a law review article
might—that is, simply by virtue of the thoroughness of its research or the
persuasiveness of its reasoning.” Advisory Committee Note, supra, at 34. Of
course, nothing prevents a party from copying wholesale the thorough research or
persuasive reasoning of an unpublished disposition—without citation. But that’s
not what the party seeking to actually cite the disposition wants to do at all; rather,
it wants the added boost of claiming that three court of appeals judges endorse that
reasoning. The Advisory Committee’s persistent failure to even acknowledge this
important point undermines its conclusions. |

" The same error underlies the Advisory Committee’s spurious attempt to
draw a distinction between citability and precedential value. No such distinction
is possible. Unlike other authorities, cases are cited almost exclusively for their
precedential value. In other words, by citing what a court has done on a previous
occasion, a party is saying: This is what that court did in very similar
circumstances, and therefore, under the doctrine of stare decisis, this court ought
to do the same. (Of course, a party distinguishing an earlier case would do the
converse—argue that, because the facts are different here, this court ought to reach
a different result than the earlier court.) By saying that certain of its dispositions
are not citable, a court of appeals is saying that they have zero precedential
value—no inference may be drawn from the fact that the court appears to have
acted in a certain way in a prior, seemingly similar case. By requiring that all
cases be citable, proposed FRAP 32.1 is of necessity saying that all prior decisions
have some precedential effect. If the Committee persists in going forward with its
ill-advised rule, one would hope that the Advisory Committee Note will be revised
to candidly recognize this inescapable reality.

A few years back, my colleague Judge Stephen Reinhardt and I wrote an
article in California Lawyer titled Please Don’t Cite This! I attach a copy at Tab
1. In that article we discuss in some detail the practices within our court and
explain why it is folly for lawyers and lower court judges to spend time
researching, analyzing and debating the fine points of our unpublished
dispositions. As we explain, unpublished dispositions—unlike opinions—are
often drafted entirely by law clerks and staff attorneys. See Alex Kozinski &
Stephen Reinhardt, Please Don’t Cite This!, Cal. Law., June 2000, at 43, 44 [Tab




as part of our screening programin 1999. Id. That number i 1ncreas
2002 and to 1998 in 2003. This means that these dlSpOSlthIlS WCI‘ draft“ ‘ A

session, a panel of three judges may issue 100 to 150 such rulmgs I 1.
very careful to ensure that the result we reach in every. case is rlght ann\ a1 beheve
we succeed. But there is simply no time or opportunity” for the Judgesmtol ﬁne-tune
the language of the disposition, which is presented as a final draft by staff
attorneys. \ SR

As the Committee must surely be aware, the precedentlal effec ‘ ‘
opinion turns on the exposition of the relevant facts (and the omission.of flrrelevantj
ones), and the precise phrasing of propositions of law. Yet, given the press of our
cases, especially screening cases, we simply do not have the time to shape and edlt
unpublished dispositions to make them safe as precedent. In other ‘words, we- can’’
make sure that a disposition reaches the correct result and adequately explams to
the parties why they won or lost, but we don’t have the time to consider how the
language of the disposition might be construed (or misconstrued) when applied to
future cases. That process—the process of anticipating how the language of the
disposition will be read by future litigants and courts, and how small variations in
wording might be imbued with meanings never intended——takes exponentlally
more time and must be reserved, given our caseload, to the cases we designate for
publication.

The remaining portion of our unpublished dispositions is produced in
chambers and so may get somewhat more judicial attention. However, these
dispositions suffer from a very different problem. It is an open secret that law
clerks prepare bench memos for cases handled in chambers and, after the judges
vote on the outcome, clerks frequently convert their bench memos into
dispositions by adding a caption and changing the beginning and the ending. Such
converted bench memos often contain protracted discussion of the facts—some
relevant, some not—and discussion of such noncontroversial matters as the
standard of review. To paraphrase Mark Twain, if we had more time, we’d write a
shorter memdispo, but all too frequently the judges will (for the reason already
explained) not have the time to cut a converted bench memo to its bare essentials,
or to check the language for latent ambiguities or misinterpretations.
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As a letter to the parties letting them know that the court thought about their
case and understands the issues, not much harm is done, even if every proposition
of law is not stated with surgical precision. But as a citable precedent, it’s a time
bomb. The lawyers’ art is to analyze precedent and to exploit every ambiguity of
language in support of their clients’ cases; language that is lifted from a bench
memo and pasted wholesale into a disposition can provide a veritable gold mine of
ambiguity and misdirection. Yet, with the names of three circuit judges attached,
lawyers and lower court judges are often reluctant to assign to it the insignificance
it deserves. ’

Nor is every case suitable for preparation of a precedential opinion. Many
cases are badly briefed; many others have poorly developed records. Quite often,
there is a severe disparity in the quality of lawyering between the parties. A party
may lose simply because its lawyer has not done an adequate job of making a
record or developing the best arguments for its position. It is often quite apparent .
that, with better lawyering, the rationale and perhaps even the result of our
disposition might be different—yet we must decide the case on the record and
arguments before us. At the same time, however, it’s important not to foreclose
prematurely a particular line of legal analysis. Issuing a precedent that rejects
outright a party’s argument may signal the death of a promising legal theory,
simply because it was poorly presented in the first case that happens to come
along.

There is another important reason why we believe unpublished dispositions
are highly misleading as a source of authority. We reach our decisions in
three-judge panels, but each panel speaks for the entire court of appeals. Ina
sense this is something of a fiction because it is impossible for the court as a
whole, at least a court of our size, to review and consider all actions by three-judge
panels in the thousands of cases we decide every year—over 5000 in 2002. Itis
difficult enough to do so as to the 700-800 published opinions, yet our judges
make an effort to read all slip sheets and consider the various petitions for
rehearing in published cases. Indeed, we often provide feedback to each other,
and changes are made as a result of such internal deliberations, without actually
going en banc. It is thus possible to assert truthfully that our published opinions
do represent the view of the full court.



panel Quite 51mp1y, unpubhshed dispositions do not get. any meanmgful en banc,
't the ‘

published precedent, may or may not reflect the view of the three Judg ‘on the
panel—most likely not—but they cannot conceivably be presented?as the ‘vﬁlew of |
the Ninth Circuit Court of Appeals. To cite them as if they were—as if they
represented more than the bare result as exphcated by some law clerk’or staff
attorney—is a particularly subtle and insidious form of fraud ' o

Much of the criticism of the noncitation rule seems to be based ot ﬂlé‘“f:
dark suspicion that appellate judges are creating a ‘body of “secret” 1aw or that
they are using the noncitation rule as a means of ignoring or contravemng the law |
of the circuit, or giving certain parties a special exemption from the law’ generally
applicable to everyone else. My colleagues and I are well aware- of these
concerns, and we are, frankly, baffled by them. To begin with, there is nothmg
secret about unpublished dispositions. Though they may not be cited by or to the
courts of our circuit, 9th Cir. R. 36-3, they are public records’ and are widely
available through Westlaw, Lexis and other databases. They can be read,
examined, discussed, criticized and, on occasion, overturned by the Supreme
Court on certiorari. See, e.g., Twentieth Century Fox Film Corp. v. Entm’t =~
Distrib., 2002 WL 649087 (9th Cir. Apr. 19, 2002), rev’d by Dastar Corp. V.

Twentieth Century Fox Film Corp., 123 S. Ct. 2041 (2003).

That the Supreme Court sometimes reviews unpublished cases is not, as the
Advisory Committee Note suggests, inconsistent with our noncitation rule.
Twentieth Century Fox Film Corp. is a perfect case on point. ‘The issue on which
the Supreme Court granted certiorari had been previously decided by a published
Ninth Circuit opinion that was directly on point. See Cleary v. News Corp., 30
F.3d 1255 (9th Cir. 1994). There was no reason whatever for adding yet another
layer of circuit precedent for exactly the same proposition. What Twentieth
Century Fox Film Corp. shows, however, is that failing to publish a disposition in
no way buries the case; rather, the Supreme Court readily considers whether to
review it on cert, and will do so when the unpublished disposition reflects a rule of
law about which the Court has doubts. |
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Moreover, there is no evidence at all that unpublished dispositions are
frequently inconsistent with the law of the circuit. We occasionally get complaints .
about this from lawyers, but never with reference to any particular case.
Nevertheless, my colleagues and I were sufficiently concerned about the issue that,
several years ago, we undertook a sustained and concerted effort to identify
conflicts among unpublished dispositions, or between unpublished dispositions
and opinions. I discussed this effort in some detail in my written statement before
the House Judiciary Committee on June 27, 2002. I attach a copy of that statement
at Tab 2, and respectfully request that the members of this Committee read it, as it
discusses many of the concerns raised by the Advisory Committee Note to the
proposed rule.

The bottom line is that, despite this effort to identify conflicts, despite
numerous calls on members of our bar to bring such conflicts to our attention,
despite careful scrutiny of anything at all that might look like a submerged conflict
among our unpublished cases, nothing whatever has turned up. We are continuing
the effort, and are constantly vigilant to the force of this criticism, but we can say
with some confidence that if a problem really did exist—if our unpublished
dispositions were being used by the judges in the abusive way that critics
suggest—it would surely have turned up by now.

In my Judiciary Committee statement, I discuss the process by which we
divide cases into those we prepare as citable, precedential opinions, and those we
do not. As I explain there, the preparation of an opinion is a difficult and exacting
task. It involves not only explicating the result in the case immediately before us,
but also taking into account the numerous ways the same legal issue might arise in
future cases:

To someone not accustomed to writing opinions, the process may seem
simple or easy. But those of us who have actually done it know that it’s
very difficult and delicate business indeed.

A published opinion must set forth the facts in sufficient detail so
lawyers and judges unfamiliar with the case can understand the question
presented. At the same time, it must omit irrelevant facts that could
form a spurious ground for distinguishing the opinion. The legal
discussion must be focused enough to dispose of the case at hand, yet




broad enough to prov1de useful guidance in future cases "f ‘Becat
normally write opinions where the law is unclear, we must expla’ S
we are adopting one rule while rejecting others. We must also make
sure that the new rule does not conflict wrth precedent or sweep beyond
the questions fairly presented. * .

While an unpublished disposition can often be prepared in fonly
a few hours, an opinion generally takes many days: (often weeks,
sometimes months) of drafting, editing, polishing .and ‘reinsmg
Frequently, this process brings to light new issues, calhng fo further
research, which may sometimes send the author all the’ way ack: to
square one. In short, writing an opinion is a tough, delicate; exactmg,
time-consuming process. Circuitjudges devote something like half their
time, and half the time of their clerks, to cases in Wthh they wrrte B
opinions, dissents or concurrences. (Attached as an exhibit is-an- artlcle
titled How To Write It Right by Fred Bernstein, one of my former law .
clerks. Fred discusses how it’s not unusual to go through 70—80 drafts ,
of an opinion over a span of several months.)

Once an opinion is circulated, the other judges on the panel and
their clerks scrutinize it very closely. Often they suggest modifications,
deletions or additions. Judges frequently exchange 1engthy
inter-chambers memoranda about a proposed opinion. Sometimes,
differences can’t be ironed out, precipitating a concurrence or dissent.
By contrast, the phrasing (as opposed to the result) of an unpublished

- disposition is given relatively little scrutiny by the other chambers;
dissents and concurrences are rare.

Unpublished Judicial Opinioné: Hearing Before the House Subcomm. on Courts,
the Internet, and Intellectual Property of the Comm. on the Judiciary, 107th Cong.
12-13 (2002) (prepared statement of Hon. Alex Kozinski, Judge, U.S. Court of

Appeals for the Ninth Circuit) [Tab 2]. We simply do not have the time to engage
in this process as to each of the 450 or so cases each judge in our circuit is
responsible for every year.

The Advisory Committee Note blithely suggests that judges need not spend
extra time on unpublished dispositions, even if they become citable; just draft
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them as you do now, it says, and let the lawyers make what they will of them. But
that, precisely, is the problem. Restating the same rule of law in slightly different
language—Ilanguage that has no particular significance to the drafters—often
raises new and unintended implications. The very fact that different language is
used itself raises the inference that something else must have been meant; at least,

lawyers are trained and paid to so argue, if it’s in their clients’ interest.

My colleagues and I thus feel that we could not, in good conscience and
consistent with our sworn duty, continue doing what we have been and let things
sort themselves out. In my statement before the Judiciary Committee, I described
the consequences for our work if unpublished dispositions were to become citable:

If unpublished dispositions could be cited as precedent,
conscientious judges would have to pay much closer attention to their
precise wording. Language that might be adequate when applied to a
particular case might well be unacceptable if applied to future cases
raising different fact patterns. And while three judges might all agree
on the outcome of the case before them, they might not agree on the
precise reasoning or the rule that would be binding in future cases if the
decision were published. Unpublished concurrences and dissents would
become much more common, as individual judges would feel obligated
to clarify their differences with the majority, even where those
differences had no bearing on the case before them. In short, we would
have to start treating the 130 unpublished dispositions for which we are
each responsible and the 260 unpublished dispositions we receive from
other judges as mini-opinions. We would also have to pay much closer
attention to the unpublished dispositions written by judges on other
panels—at the rate of ten per day.

Obviously, it would be impossible to do this without neglecting
our other responsibilities. We write opinions in only 15% of the cases
already and may well have to reduce that number. Or, we could write
opinions that are less carefully reasoned. Or, spend less time keeping
the law of the circuit consistent through the en banc process. Or, reduce
our unpublished dispositions to one-word judgment orders, as have
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other circuits. None of these is a palatable alternative, yet somethi
would have to give. :

Id. at 13 [Tab 2].

, The Advisory Committee Note dismisses these concerns by quotmg N 4
Professor Barnett’s glib comment that other circuits have changed thelr rules as to
citability, yet “the sky has not fallen in those circuits.” Stephen R ‘Barrnett, From
‘Anastasoff to Hart to West’s Federal Appendix; The Ground Shifts Under L
No-Citation Rules, 4 J. App. Prac. & Process 1, 20 (2002) This 1 is not‘ serious

have resorted to frequent use of judgment orders which elrrmnates the problem
but also gives parties far less information than we do in our unpubhshed
dispositions. I rather doubt that this is a desirable trade-off. ‘

Moreover, circuits differ in size, legal culture and approach to precedent
Our judges, who are well aware of the situation in our circuit, firmly believe that _
the noncitation rule is an important tool for managing our court’s case law and
maintaining control over the law of the circuit. Reasonable minds mlght differ on
this, but the Committee should think long and hard—and be convrnced that ‘it has
very good reasons indeed—before banning a rule that the judges of the court
consider to be essential to performing their judicial functions. No such compelhng
justifications are presented in the Advisory Committee Note.

2. The Proposed Rule Would Increase the Burden on Lawvers and the

Cost to Their Clients, and Impose Severe Dlsadvantages on Poor and
Weak Litigants.

Taking its cue from the few but vociferous critics of noncitation rules, the
Advisory Committee Note seems to assume that these rules are supported only by
a few judges, and that lawyers universally oppose them. This is simply not so.
Noncitation rules, in fact, enjoy widespread support among members of the bar
because many lawyers recognize significant benefits to them and their clients,
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though the critics of noncitation rules tend to be very vocal, thus creating the
illusion that theirs is the prevailing view.

I say this based on my own experience, having discussed the rule with
countless lawyers who appear in the Ninth Circuit and elsewhere, and this is
consistent with the experience of most of my colleagues. For example, the
Appellate Process Task Force set up by the California Judicial Council, which
consists of a distinguished group of judges and practitioners, issued a White Paper
in March 2001, concluding that California’s noncitation rule ought to be retained.
See J. Clark Kelso & Joshua Weinstein, Appellate Process Task Force, A White
Paper on Unpublished Opinions of the Court of Appeal (2001) [Tab 3]. Among

‘the chief reasons for its conclusion was the widespread support the rule enjoyed
among California judges and lawyers. The Task Force noted the reaction to an
earlier suggestion made by Professor Kelso that all court of appeal opinions be
citable: “This tentative suggestion triggered a chorus of protests from around the
state, from both judges and practitioners, who asserted that ‘the nonpublication
and noncitation rules are critically important to the court of appeal in preparing
and processing its cases and to the practicing bar in litigating appeals.”” Id. at 3
(footnote omitted) (emphases added).

The reasons for the bar’s concern are best expressed by Professor Kelso in
his later article cited by the Task Force:

[B]oth bench and bar agree the overwhelming majority of unpublished
opinions are actually useless for future litigation because they involve
no new law and no new, applicable factual situations. Yet if these
opinions were published and citable, lawyers would have to search them
to confirm that nothing useful was in them, thereby increasing the cost
of legal research.

J. Clark Kelso, A Report on the California Appellate System, 45 Hastings L.J. 433,
492 (1994).

Much the same concern is applicable in federal court. The simple fact is
that nearly 85 percent of Ninth Circuit cases are decided by unpublished
disposition, which means that memdispos outnumber published cases by a factor
of 7to 1. See Kozinski & Reinhardt, supra, at 44 [Tab 1]. Once all of these cases




become citable authority, lawyers will be required as a matter of pr
responsibility to read them, analyze them and figure out a way they migh
helpful to their clients. All of this will take time and money, contﬁ 4

to the appalling rise in the cost of litigation. N

But research alone is only the tip of the iceberg. Because: unpubllshed
dispositions constitute a particularly watery form of precedent, allow rghtrhelr
citation will generate a large number of costly and time- co;nsummg dlspll’ce‘s‘ab‘out ,
the precise meaning of these authorities. Time and money will be- spent“ trymg to :
derive some advantage from words and phrases that lack the precnsmh ofa
published opinion. As noted, this will be a fruitless task, because llttle r no
judicial time will have been spent in drafting that language, and thus th percelvedi
nuances of phrasing will mean nothing at all. Yet no lawyer wantmg to preserve
his reputation—and to avoid being sued for malpractice—will be w1111ng to bypass' |

this source of precedent once it becomes citable.

Nor will the burden fall equally on all litigants. As persuasively discussed
in a Yale Law Journal case note analyzing the likely effects of an Anastasoff-like
rule, it will be the poor and weak litigants who will be most adversely affected by
opening the ﬂoodgates to citation of unpublished dlspos1t10ns

Although precedent plays a crucial institutional role in the judicial
system, the Anastasoffrule, by unleashing a flood of new precedent, will
disproportionately disadvantage litigants with the fewest resources.
Because even important institutional concerns should give way when
they impinge on individuals’ rights to fair treatment, courts.should not
abandon the practice of limiting the precedential effect of unpubhshed
opinions.

. . Allowing citation of unpublished opinions will have a
tremendous ripple effect for both litigants and judges. Because
precedent is worthless without reasoning, judges will need to make their
logic and reasoning transparent even in unpublished opinions,
increasing the amount of time required to dispose of each case.
Litigants with the resources to track down these opinions will have a
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richer body of precedent from which to draw their arguments, putting
them at a systematic advantage over litigants with fewer resources.

.. . While precedent protects important institutional concerns of
the justice system, too much of a good thing may pose a danger. The
question is not whether precedent is good, but what the optimal amount
of precedent is. Abolishing noncitation rules for unpublished opinions
would systematically and unfairly disadvantage individual litigants with
limited r esources (including pro se and public-interest litigants and
public defenders) by making it harder for them to present their cases.

... Noncitation rules for unpublished opinions not only make the
judicial system more efficient, they protect the individual right of
litigants, particularly the most disadvantaged litigants, to a measure of
fairness in the judicial system. The Anastasoff rule would affect
litigants at the bottom of the economic spectrum in two ways: First, it
would increase delays in adjudication, delays from which the poorest
litigants are likely to suffer the most, and second, it would create a less
accessible class of precedents.

The literature on unpublished opinions suggests some of the
efficiency concerns that motivated the federal courts to limit publication
and adopt no-precedent rules for those opinions. The high volume of
cases makes the production of fully reasoned opinions enormously
costly. In order for federal appellate courts to hear and decide all the
cases before them, judges require some mechanism for expeditiously
disposing of cases that offer no complicated or new legal question.
Unpublished opinions serve this purpose.

These seemingly mundane efficiency concerns raised by
defenders of noncitation rules, such as Judges Kozinski and Rembardt,
implicate individual fairness concerns. Giving all cases precedential
effect will intensify the caseload pressure on judges and increase delays




of the1r cases will suffer particularly from clogged dockets Whrle all’w‘ ,
litigants may take some solace in the system-wide utility that a umve_rsal o
principle of precedent might offer, the costs of 1mp1ement1n this " -

system, in terms of justice delayed, will be felt most strongly by thosef,

at the bottom of the economic spectrum.

In addition to the problems posed for the poorest ht1gants by-\*: L
clogged dockets, the Anastasoffrule presents a second problemfor these
litigants: unequal access to precedent. Limiting the precedential effect =

of unpublished opinions through noncitation rules ensures that litigants
will have equal access to precedent, and thus a fair shot at litigating their
cases. Though unpublished opinions are available on ‘commercial

databases or through court clerks’ offices (and, in four circuits, for free y

through court websites), finding these precedents, even when they are

available for free, requires time, energy, and money, and places those -

litigants with greater resources at an advantage over those with fewer
(including pro se litigants, public defenders, and public-interest
litigants). Judge Arnold worries that litigants may be unable to invoke
a previous decision of the court as precedent, even if the case is directly
on point, because a previous panel has designated the opinion

unpublished and therefore uncitable. A full precedent system would

avoid this situation. But even if this proverbial needle in the haystack
were available to litigants, only those with the resources to search for it
could benefit from it. By putting impecunious litigants at a systematic
disadvantage, throwing the vast opus of unpublished opinions into the
body of precedent would violate these individuals’ right to equal
concern and respect.

.. The Anastasoffrule . . . would not only threaten the efficiency
of judicial administration, it would harm the ability of individuals at the
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bottom of the economic spectrum to bring their cases. Making all
opinions carry full precedential effect will not optimize the amount of
precedent. The benefits precedent brings to the judicial system, in terms
of predictability, stability, and fairness in adjudication, are distributed
among all participants in the system. Likewise, the marginal benefit of
the Anastasoff rule would be distributed among all participants in the
judicial system. But the costs of the vast increase in precedents are
likely to be borne by those litigants on the lowest rungs of the economic
ladder. This systematic unfairness to the poorest individuals in the
justice system, impinging on their right to present their cases, should
prevent courts from mandating that all unpublished opinions carry
precedential weight. :

Daniel B. Levin, Fairness and Precedent, 110 Yale L.J. 1295, 1295-1302 (2001)
(footnotes omitted). I attach a copy of the case note at Tab 4.

I respectfully suggest to the Advisory Committee that these fairness
concerns are neither exaggerated nor misplaced. They reflect the harsh realities of
a costly and overburdened legal system. Lawyers who represent poor and weak
litigants overwhelmingly agree. The Committee must not overlook the allocative
effects of the rule it proposes to adopt.

- 3. The Proposed Rule Will Cause Inconsistency Between Federal and

State Procedures, Leading to Confusion Among Lawyers Who Practice
in Both State and Federal Court.

The proposed rule purports to alleviate confusion among bar members due
to differing practices in the various federal circuits. As noted below, this concern
is misplaced. It is far more likely that a different confusion problem will be

created, particularly in our circuit, because state practice commonly prohibits or

limits the citation of unpublished appellate opinions. Given this consistency of
practice, neither we nor the state courts have noted widespread violations of these
rules. However, if the federal rule were to change, practitioners who appear in
both federal and state court would be confronted with inconsistent rules. If one
worries about confusion on the part of the practicing bar, this is a far more likely
source.




noncitation rule, despite occasmnal suggestlons to the contrary See_generallv

Kelso & Weinstein, Appellate Process Task Force, supra [Tab. 3] ~And ,ast year,
the California legislature refused to adopt a law overruling the noncitation rule in
the state courts—Ilargely based on widespread opposition by the bench and bar in
the state. : A

We believe that consistency of practice between the federal an ate courts ‘
is highly desirable because it saves lawyers the need to look up the premse rules of ‘
practice when they move from state court to federal court and back : agaln. S '
Changing the federal rule in this important area will make practice-mote dlfﬁcult
and will increase the likelihood of error for the many thousands of’ lawyers in the
Ninth Circuit who practice both in federal and state court. The Ninth’ Clrcult S
noncitation rule is consistent with the legal culture in California and the other
Western states, and should stay that way. Creating an inconsistency is yet another
reason militating against adoption of the proposed rule.

4. The Advisory Committee Note Offers No Persuaswe Justlﬁcatlon for a
National Rule. .

Most of the Advisory Committee Note is dedicated to ridiculing or
dlSl’l’llSSll’lg the arguments supporting noncitation rules, prov1d1ng Vlrtually no
discussion of whether a uniform national rule is advisable or necessary. The Note )
offers a single sentence: “These conflicting rules have created a hardship for
practitioners, especially those who practice in more than one circuit.” Advisory
Committee Note, supra, at 34. The Advisory Committee Note does not reveal
what the hardship is, but there is an explanation of sorts four pages later—a
sentence followed by two citations: '

Attorneys will no longer have to pick through the conflicting no-citation
rules of the circuits in which they practice, nor worry about being
sanctioned or accused of unethical conduct for improperly citing an
“unpublished” opinion. See Hart [v. Massanari, 266 F.3d 1155, 1159
(9th Cir. 2001)] (attorney ordered to show cause why he should not be
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disciplined for violating no-citation rule); ABA Comm. on Ethics and
Prof’1 Responsibility, Formal Op. 94-386R (1995) (“It is ethically
improper for a lawyer to cite to a court an ‘unpublished’ opinion of that
court or of another court where the forum court has a specific rule
prohibiting any reference in briefs to [“‘unpublished’ opinions].”).

Id. at 38.

That’s it! The whole justification for a national rule—for seriously
interfering with the authority and autonomy of the federal courts of appeals on a
matter that they consider vital to their mission—is that lawyers have to suffer
“hardship” because they have difficulty “pick[ing]” their way “through the
conflicting no-citation rules.”

With all due respect to the Committee, this is just not a serious argument.
First, and most important, lawyers do not have to pick their way through anything.
Every single unpublished disposition that appears online has a reference to the
local rule limiting its citability. The Westlaw version refers to the applicable
circuit rule by number, while the Lexis version merely makes reference to the
circuit rules in general. See Case Appendix [Tab 5]. Both Westlaw and Lexis
have up-to-date versions of the rules online. Unpublished dispositions from the
Ninth and Tenth Circuits actually include a footnote with the substance of the rule.
See, e.g., United States v. Housel, 2003 WL 22854676, at n.* (10th Cir. Dec. 2,
2003); United States v. Baker, 2003 WL 22852157, at n.** (9th Cir. Dec. 1, 2003)
[Tab 5]. The argument that lawyers have difficulty figuring out the applicable
rule doesn’t pass the straight-face test.

Second, it is wrong to say that noncitation rules are “conflicting.” The
Committee Note points to no conflict at all, nor can it. Our Ninth Circuit rule
deals only with citation of our memoranda dispositions to the courts of our circuit.
It does not prohibit their citation to the courts of other circuits, nor does it prohibit
the citation of unpublished dispositions of other courts. The rules of other courts
vary somewhat, but there is no conflict between them in the sense that a lawyer
would have to violate the rule of one circuit in order to comply with the rule of
another. The differences in citation rules simply mean that lawyers will have to
read the local rules in whatever circuit they happen to be appearing, but this is true




of all local rules, not merely those pertaining to citation. If that rat1 ’
sufficient to preempt local rules, we would have no local rules at all

The Advisory Committee Note makes reference to ABA Ethlcal Oplnlon R

94-386R, apparently to support the proposition that lawyers are confused by |
conflicting rules. The advisory opinion happens to be referring to.a- s n
where “the forum court has a specific rule prohibiting any refereri €
opinion that has been marked, by the issuing court, ‘not for publlcatlon kel ABA
Comm. on Ethics and Prof’1 Respons1b111ty, Formal Op. 94- 386R (Rev 1995)

‘ ep_rmted in [1990-2000 Ethics Opinions] Laws. Manual on Prof. Conduet

(ABA/BNA) 1001:233, at :234 (Nov. 15, 1995). That one court choeses*:to respect‘ .

another court’s noncitation policy hardly seems like a conflict between ’[he rules
rather, it’s more akin to the rule of renvoi in choice-of-law. The: AdVlSOI'y
Committee Note fails to explain why or how such a rule causes confusmn

ABA Opinion 94-386R does explain that “there is no violation if a"laW‘yer" |
cites an unpublished opinion . . . in a jurisdiction that does not have such a rule,
even if the opinion itself has been stamped by the issuing court ‘Not For.
Publication,” so long as the lawyer informs the court . . . that that limitation has
been placed on the opinion by the issuing court.” Id. In short, if lawyers simply

follow the local citation rules of the court where they are appearing, they will have

no difficulty staying out of trouble. The Advisory Committee Note s rellance on
this ABA opinion is either a mistake or a makeweight.

Third, I find it remarkable that the Advisory Committe¢ Note cites not a
single opinion or order in which a lawyer has been sanctioned because he was
somehow confused and couldn’t pick his way through conflicting local rules on
this subject. I have been a judge of the Ninth Circuit—which has one of the
strictest rules—for over eighteen years, and I remember no such instance, nor can
a number of my most senior colleagues whom I have asked. In fact, in my time
here, the number of infractions of the rule have been so few that I could probably
count them on the fingers of one hand. Why? Because the rule is crystal clear,
and no one—absolutely no one—has any difficulty understanding or applying it.

Hart v. Massanari, 266 F.3d 1155 (9th Cir. 2001), which the Advisory
Committee Note does cite, involved a long-time Ninth Circuit practitioner
admitted to the California bar, who was intimately familiar with the rule but was

1n brlefs to an ,
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emboldened by the heady aroma of Anastasoff v. United States, 223 F.3d 898 (8th
Cir. 2000), vacated as moot on reh’g en banc by 235 F.3d 1054 (8th Cir. 2000), to
try his luck with that argument in our court. Now that we have rejected
Anastasoff, the rule is clear once again, and we have had no further infractions.

At page 38, the Committee Note also drops a veiled hint that noncitation
rules might violate the First Amendment. Not surprisingly, the Note provides no
authority for this proposition, and doesn’t actually come out and claim that there is
such a violation—perhaps out of fear of looking foolish.

Briefs and other court papers are not public fora; we apply all manner of
restrictions to what lawyers may argue in their briefs—restrictions that could
never be applied to other types of speech. We do this because we can and must
limit advocacy in order to ensure the fair administration of justice—allowing each
side to have its say without undue expense, delay or distraction. The rule
prohibiting the citation of a particular kind of authority that the judges of the
courts of appeals themselves create, and that they believe would be misleading if
used in briefs, cannot conceivably be viewed as a First Amendment violation.
Given that numerous states and federal circuits have had citation bans for many
years, it is inconceivable that the issue would not have been liti gated and resolved
by now—if there were really a colorable First Amendment claim to be made.

The Advisory Committee Note also makes some reference to the fact that
noncitation rules put lawyers in “a regrettable position,” Advisory Committee
Note, supra, at 38, because they can’t provide information that might help their
clients, but the same argument could be made against page limitations or against
the rule prohibiting the citation of overruled authority. The rules of advocacy put
limits on the kinds of arguments that both sides may make and, so long as the rules
are symmetrically applied, no lawyer or client can claim to be disadvantaged. For
every instance where one lawyer is put in the “regrettable position” of not being
able to cite an unpublished disposition, another lawyer is being spared having to
defend against it. Whether a rule is a good or bad idea cannot be decided by
reference to whether some lawyers in some instances will not like it; if that were
the test, we’d have no rules or procedures at all.

Equally flimsy is the Advisory Committee Note’s suggestion that
noncitation rules encourage “game-playing,” id., which the proposed rule will




difficult to justify” or “it is difficult to believe.” The Note makes no seribus effort

to justify—or even understand—the noncitation rules it criticizes.! Rather 1t
appears to be a poorly drafted apologia for a conclusion reached on some’ other
basis. Iurge the Committee to reconsider its position in light of the senous '
arguments raised in support of circuit noncitation rules.

Conclusion

The Appellate Rules Advisory Committee should prop(v)se af;hﬁiférm rule
only where lack of uniformity has created genuine hardships amoh‘g’ practitioners,

or where the proposed rule reflects the widespread consensus ‘of the bench and bar.

Proposed FRAP 32.1 meets neither of these criteria. There is no'need for it—at .
least none has been offered by the Committee—and it certainly does not reflect a
national consensus. The judges of our court, and of other courts of appeals,
believe that the noncitation rule is an important tool in the fair administration of
justice within their jurisdictions, and its removal will have serious adverse
consequences for the court and the parties appearing before it. Many members of
our bar—a substantial majority, we believe—agree. The proposed rule will make
litigation more costly, will cause far greater delays, will make life more difficult
for lawyers and will further choke off access to justice to the poorest and most
disadvantaged of our litigants. The rule may, in fact, have perverse effects, as

- courts of appeals judges, wary of having their words misused, will tell the parties

less and less in cases where they do not publish a precedential opinion.
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The Advisory Committee should simply withdraw the proposed rule and
move on to other issues. If, however, the Committee believes a uniform federal
rule is needed, I can suggest three. First, it may adopt a rule like Ninth Circuit
Rule 36-3 as the national rule. That will certainly ensure consistency among the
federal circuits, and also with state practice, where the substantial majority of
states have some sort of citation ban. Second, the Committee might consider
alleviating confusion among lawyers who practice in different circuits—if it really
believes there is such a problem—by adopting a rule clarifying that the
prohibitions on citation apply only to the courts of the circuit issuing the
unpublished disposition, and nowhere else. Third, the Committee might require
all circuits to place the precise limits on citability of unpublished dispositions on
the front page of such dispositions, as is already the case in the Ninth and Tenth
Circuits.

But under no circumstances should the Advisory Committee advance the
rule it has proposed. It is a terrible idea and should not be adopted as part of the
Federal Rules of Appellate Procedure over the strenuous objection of the bench
and bar in those courts where noncitation rules are widely accepted.

I apologize for the length of these comments. They reflect, I hope, my depth
of feeling on this subject. 1 trust the Committee will give them serious
consideration.

AK:kd

cc: Honorable David F. Levi
Peter McCabe

Attachments
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PLEASE DON’T CITE THIS!

WHY WE DON’T ALLOW CITATION TO UNPUBLISHED DISPOSITIONS

By Alex Kozinski and Stephen Reinhardt

ike other courts of appeals, the Ninth
Circuit issues two types of merits deci-
sions: opinions and memorandum
dispositions, the latter affectionately
known as memdispos. Opinions con-
tain a full-blown discussion of legal
issues and are certified for publication
in the Federal Reporter. Once final, they are binding on
all federal judges in the circuit—district, bankruptcy,
magistrate, administrative, and appellate. Untl superseded
by an en banc or Supreme Court opinion, they are the
law of the circuit and may be cited freely; indeed, if they
are directly on point, they must be cited.

The rule is different for memdispos. Pursuant to
Ninth Circuit Rule 36-3, memdispos are not published
in the Federal Reporter, nor do they have precedential
value. Although memdispos can be found on Westlaw
and Lexis, they may not be cited. So far as Ninth Circuit
law is concerned, memdispos are a nullity.

Few procedural rules have generated as much contro-
versy as the rule prohibiting citation .of memdispos. At
bench and bar meetings, lawyers complain at length
about being denied this fertile source of authority. Our
Advisory Committee on. Rules of Practice and Proce-
dure, which is composed mostly of lawyers who practice
before the court, regularly proposes that memdispos be
citable. When we refuse, lawyers grumble that we just
don'’t understand their problems.

In fact, it’s the lawyers who don’t understand our
problems. Court of appeals judges perform two related
but separate tasks. The first is error-correction: We
review several thousand cases every year to ensure that

Judge Reinhardt has served on the Ninth U.S. Circuit Court of
Appeals since 1980, Judge Kozinski since 1985.

the law is applied correctly by the lower courts, as well as
by the many administrative agencies whose decisions we
review. The second is development of the circuit’s law:
We write opinions that announce new rules of law or
extensions of existing rules.

Writing a memdispo is straightforward. After carefully
reviewing the briefs and record, we can succinctly explain
who won, who lost, and why. We need not state the facts,
as the parties already know them; nor need we announce
a rule general enough to apply to future cases. This can
often be accomplished in a few sentences with citations
to two or three key cases.

Writing an opinion is much harder. The facts must
be set forth in sufficient detail so lawyers and judges
unfamiliar with the case can understand the question
presented. At the same time, it is important to omit irrel-
evant facts that could form a spurious ground for distin-
guishing the opinion. The legal discussion must be
focused enough to dispose of the case before us yet
broad enough to provide useful guidance in future cases.
Because we normally write opinions where the law is
unclear, we must explain why we are adopting one rule
and rejecting others. We must also make sure that the
new rule does not conflict with precedent or sweep
beyond the questions fairly presented.

While a memdispo can often be prepared in a few
hours, an opinion generally takes many days (often
weeks, sometimes months) of drafting, editing, polishing,
revising. Frequently, this process brings to light new
issues, calling for further research, which, in turn, may
send the author back to square one. In short, writing an
opinion is a tough, delicate, exacting, time-consuming
process. Circuit judges devote something like half their
time, and their clerks’ time, to cases in which they write
opinions, dissents, or concurrences.

CALIFORNIA LAWYER 43 jUNE 2000



Once an opinion is circulated, the other judges on the ‘
panel and their clerks scrutinize it very closely. Often they
suggest modifications, deletions, or additions. It is quite
common for judges to exchange lengthy memoranda
about a proposed opinion. Sometimes, differences can't |
be ironed out, precipitating a concurrence or dissent. By ‘
contrast, the phrasing (as opposed to the result) of a |
memdispo is given relatively little scrutiny by the other |
chambers; dissents and concurrences are rare.

Opinions take up a disproportionate share of the
court’s time even after they are filed. Slip opinions are cir-
culated to all chambers, and many judges and law clerks
review them for conflicts and errors. Petitions for rehear-
ing en banc are filed in about three-quarters of the pub-
lished cases. Based on the petition and an independent
review of the case, off-panel judges frequently point out
problems with opinions, such as conflicts with circuit or
Supreme Court authority. A panel may modify its opin-
ion; if it does not, the objecting judge may call for a vote
to take the case en banc. In 1999 there were 44 en banc
calls, 21 of which were successful.

Successful or not, an en banc call consumes substantial
court resources. The judge making the call circulates one
or more memos criticizing the opinion, and the panel
must respond. Frequently, other judges circulate memo- ‘
randa supporting or opposing the en banc call. Many of |
these memos are as complex and extensive as the opinion
itself. Before the vote, every active judge must consider all
of these memos, along with the panel’s opinion, any sepa-
rate opinions, the petition for rehearing, and the response
thereto. The process can take months to complete.

If the case does go en banc, eleven judges must make
their way to San Francisco or Pasadena to hear oral argu-
ment and confer. Because the deliberative process is
much more complicated for a panel of eleven than a |
panel of three, hammering out an en banc opinion is '
even more difficult and time-consuming than writing an
ordinary panel opinion.

Now consider the numbers. During calendar year °
1999, the Ninth Circuit decided some 4,500 cases on the ‘
merits, approximately 700 by opinion and 3,800 by
memdispo. Each active judge heard 450 cases as part of a
three-judge panel and had writing responsibility in a third
of those cases. That works out to an average of 150 dispo-
sitions—20 opinions and 130 memdispos—per judge. In
addition, each of us was required to review, comment on,
and eventually join or dissent from 40 opinions and 260
mermdispos circulated by other judges with whom we sat.

‘Writing 20 opinions a year is like writing a law review
article every two and a half weeks; joining 40 opinions is
akin to commenting extensively once a week or so on |
articles written by others. Just from the numbers, it’s
obvious that memdispos get written a lot faster than
opinions—about one every other day. It is also obvious
that explaining to the parties who wins, who loses, and
why takes far less time than preparing an opinion that
will serve as precedent throughout the circuit and |

beyond. Moreover, we seldom review the memdispos of
other panels or take them en banc. Not worrying about
making law in 3,800 memdispos frees us to concentrate
on those dispositions that affect others besides the parties
to the appeal—the published opinions.

If memdispos could be cited as precedent, conscientious
judges would have to pay much closer attention to their
precise wording. Language that might be adequate when
applied to a particular case might well be unacceptable if
applied to future cases raising different fact patterns. And,
though three judges might all agree on the outcome of the
case before them, they might not agree on the precise rea-
soning or the rule to be applied in future cases. Unpublished
concurrences and dissents would become much more com-
mon, as individual judges would feel obligated to clarify
their differences with the majority, even when those differ-
ences had no bearing on the case before them. In short, we
would have to start treating the 130 memdispos for which
we are each responsible, and the 260 memdispos we receive
from other judges, as mini-opinions. We would also have to
pay much closer attention to the memdispos written by
judges on other panels—at the rate of 10 a day.

Obviously, it would be impossible to do this without
neglecting our other responsibilities. We write opinions
in only 15 percent of the cases already and may well have
to reduce that number. Or we could write opinions that
are less carefully reasoned. Or spend less time keeping the
law of the circuit consistent through the en banc process.
Or reduce our memdispos to one-word judgment orders,
as have other circuits. None of these are palatable alterna-
tives, yet something would have to give.

Lawyers argue that we need not change our internal
practices, that we should just keep doing what we're
doing but let the memdispos be cited as precedent. But
what does precedent mean? Surely it suggests that the three
judges on a panel subscribe not merely to the result but
also to the phrasing of the disposition.

With memdispos, this is simply not true. Most are
drafted by law clerks with relatively few edits from the
judges. Fully 40 percent of our memdispos are in screen-
ing cases, which are prepared by our central staff. Every
month, three judges meet with the staff attorneys who
present us with the briefs, records, and proposed mem-
dispos in 100 to 150 screening cases. If we unanimously
agree that a case can be resolved without oral argument,
we make sure the result is correct, but we seldom edit the
memdispo, much less rewrite it from scratch. Is it because
the memdispos could not be improved by further judicial
attention? No, it’s because the result is what matters in
those cases, not the precise wording of the disposition.
Any refinements in language would cost valuable time yet
make little difference to the parties. Using the language of

| the memdispo to predict how the court would decide a

different case would be highly misleading.
We are a large court with many judges. Keeping the
law of the circuit clear and consistent is a full-time job,
Continued on page 81
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DonN’T CITE THIs!
Continued from page 44

even without having to worry about the
thousands of unpublished dispositions
we issue every year. Trying to extract
from memdispos a precedential value
that we didn’t put into them may give
some lawyers an undeserved advantage
in a few cases, but it would also damage
the court in important and permanent
ways. Based on our combined three
decades of experience as Ninth Circuit
Jjudges, we can say with confidence that
citation of memdispos is an uncom-
monly bad idea. We urge lawyers to drop
it once and for all. o
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afford him sufficient time to comment on
and review pertinent documents prior to
his final appeal to- the Administrative
Committee. Under 29 C.F.R. § 2560.503-
1(gX1), an ERISA plan must allow a
claimant to “[rleview pertinent docu-
ments” and “[slubmit issues and com-
ments in writing.” Id. This requirement
means that a benefit plan must “provide
claimants with access to ‘the evidence the
decisionmaker relied upon’ in denying
their claim.” Wilczynski v. Lumbermens
Mutual Cas. Co., 93 F.3d 397, 402 (Tth
Cir.1996). A benefit plan does not need to
allow a claimant to review every document
in his administrative file, but only those
documents that are influential in the plan’s
decision: See id. By Regula’s own admis-
sion, his attorney was able to review and
commient upon the reports provided by
Drs. Kumar and O’Brien, which the Plan
relied on exclusively in denying Regula’s
claim. Therefore, although Regula may
not have inspected all the information in
his administrative file, he was able to ex-
amine and comment upon all the informa-
tion that formed the basis for the denial of
his claim.

The Plan did not deny Regula a full and
fair review of his claim because the Plan
substantially complied with the procedural
requirements found in ERISA’s imple-
menting regulations. See 29 C.F.R.
§ 2560.503-1. :

Iv.

For these reasons, I respectfully dissent.
The judgment of the district court should
be affirmed. :

W
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* Larry G. Massanari is substituted for his pre-
decessor, Kenneth Apfel, as Acting Commis-
sioner of the Social Security Administration.
Fed. R.App. P. 43(c)(2).

Patricia HART, Plaintiff-Appellant,
V.

Larry G. MASSANARI, Acting Com-
missioner of Social Security Admin-
istration,* Defendant-Appellee.

No. 99-56472

United States Court of Appeals,
Ninth Circuit.

Sept. 24, 2001.
Submitted March 5, 2001 **
Filed Sept. 24, 2001 -

Action was brought against Acting
Commissioner of Social Security Adminis-
tration (SSA). The United States District
Court for the Central District of Califor-
nia, Arthur Nakazato, United States
Magistrate Judge, found for Acting Com-
missioner, and appeal was taken. After
ordering appellant’s counsel to show
cause why he should not be disciplined
for citing unpublished opinion in his
opening brief, the Court of Appeals, Ko-
zinski, Circuit Judge, held that: (1) Ninth
Circuit rule generally prohibiting citation
to unpublished dispositions and orders
did not violate constitutional article gov-
erning judiciary, but (2) counsel’s viola-
tion of such rule was not willful so as to
warrant sanctions.

Order to show cause discharged.

1. Courts €96(1)

When ruling on a novel issue of law,
federal courts will generally consider how

** The panel unanimously finds this case suit-
able for decision without oral argument.
Fed. R.App. P. 34(a)(2).
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other courts have ruled on the same issue;
this consideration will not be limited to
courts at the same or higher level, or even
to courts within the same system of sover-
eignty.

2. Courts &96(1)

While the Court of Appeals would con-
sider it bad form to ignore contrary au-
thority from other courts by failing even to
acknowledge its existence, courts may, in
the absence of binding precedent, forge a
different path than suggested by prior au-
thorities that have considered the issue; so
long as the earlier authority is acknowl-
edged and considered, courts are deemed
to have complied with their common law
responsibilities.

3. Courts &=96(3, 4)

Binding authority, in the form of a
ruling by a Court of Appeals on a control-
ling legal issue, or Supreme Court Justices
writing for a majority of the Court, cannot
be considered by a district judge and cast
aside, for it is not merely evidence of what
the law is; rather, caselaw on point is the
law.

4. Courts &296(1)

If a federal court must decide an issue
governed by a prior opinion that consti-
tutes binding authority, the later court is
bound to reach the same result, even if it
considers the rule unwise or incorrect;
binding authority must be followed unless
and until overruled by a body competent to
do so.

5. Courts &89

In determining whether it is bound by
an earlier decision, a court considers not
merely the reason and spirit of cases, but
also the letter of particular precedents,
and this includes not only the rule an-
nounced, but also the facts giving rise to
the dispute, other rules considered and
rejected, and the views expressed in re-

266 FEDERAL REPORTER, 3d SERIES

sponse to any dissent or concurrence; thus,
when crafting binding authority, the pre-
cise language employed is often crucial to
the contours and scope of the rule ap-
nounced.

6. Courts &96(3, 4)

A decision of the Supreme Court will
control that corner of the law unless and
until the Supreme Court itself overrules or
modifies it, and judges of the inferior
courts may voice their criticisms, but fol-
low it they must; the same is true as to
circuit authority.

7. Courts &90(2), 96(4)

Circuit law binds all courts within a
particular circuit, including the court of
appeals itself; thus, the first panel to con-
sider an issue sets the law not only for all
the inferior courts in the circuit, but also
future panels of the court of appeals.

8. Courts &290(2)

Once a circuit court panel resolves an
issue in a precedential opinion, the matter
is deemed resolved, unless overruled by
the court itself sitting en banc, or by the
Supreme Court, or unless Congress
changes the law.

9. Courts &=90(2)

A later three-judge circuit court panel
considering a case that is controlled by the
rule announced in an earlier panel’s opin-
ion has no choice but to apply the earlier-
adopted rule; it may not any more disre-
gard the earlier panel’s opinion than it
may disregard a ruling of the Supreme
Court.

10. Courts &90(2)

Designating an opinion as binding cir-
cuit authority is a weighty decision that
cannot be taken lightly, because its effects
are not easily reversed.
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11. Courts &90(2)

Because en banc procedures are cum-
bersome, and are seldom used merely to
correct errors of individual panels, it is
very important that three-judge panel
opinions be decided correctly and that they
state their holdings in a way that is easily
understood and applied in future cases.

12. Courts &96(1)

Using the techniques developed at
common law, a federal court confronted
with apparently controlling authority must
parse the precedent in light of the facts
presented and the rule announced; insofar
as there may be factual differences be-
tween the current case and the earlier one,
the court must determine whether those
differences are material to the application
of the rule or allow the precedent to be
distinguished on a principled basis.

13. Courts &96(5)

The decision of a newly-created circuit
whether to adopt wholesale the circuit law
of another court is a matter of judicial
policy, not a constitutional command.

14. Courts ¢96(1)

The first district judge to decide an
issue within a district or within a ecircuit
does not bind all similarly situated district
judges.

15. Courts &90(7), 91(2)

Under California law, an opinion by
one of the courts of appeal is binding on all
trial courts in the state, not merely those
in the same district; however, court of
appeal panels are not bound by the opin-
ions of other panels, even those within the
same district.

16. Courts 107

The California Supreme Court may
“depublish” a court of appeal opinion, that
is, strip a published decision of its prece-

dential
976(c)(2).

17. Courts &=96(4)

A district court bound by circuit au-
thority has no choice but to follow it, even
if convinced that such authority was
wrongly decided.

18. Courts =96(4), 107

Courts of Appeals may decide which
of their opinions will be deemed binding on
themselves and the courts below them,
inasmuch as the principle of strict binding
authority is not constitutional, but is a
matter of judicial policy. U.S.C.A. Const.
Art. 3, § 1 et seq.

19. Courts €106

In writing a precedential opinion, a
federal court must be careful to recite all
facts that are relevant to its ruling, while
omitting facts that it considers irrelevant;
omitting relevant facts will make the rul-
ing unintelligible to those not already fa-
miliar with the case, while including in-
consequential facts can provide a spurious
basis for distinguishing the case in the fu-
ture. -

20.. Courts <=103

In a precedential opinion of a federal
court, the rule of decision cannot simply be
announced, but must be selected after due
consideration of the relevant legal and pol-
icy considerations.

21. Courts =106

Where more than one rule could be
followed in a precedential federal judicial
opinion, the court must explain why it is
selecting one and rejecting the others;
moreover, the rule must be phrased with
precision and with due regard to how it
will be applied in future cases.

22, Courts <106
A federal judge drafting a prece-
dential opinion must not only consider the

effect. Cal.Rules of Court
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facts of the immediate case, but must also
envision the countless permutations of
facts that might arise in the universe of
future cases; modern opinions generally
call for the most precise drafting and re-
drafting to ensure that the rule announced
sweeps neither too broadly nor too nar-
rowly, and that it does not collide with
other binding precedent that bears on the
issue.

23. Courts <87, 103

Federal judges have a responsibility
to keep the body of law cohesive and un-
derstandable, and not muddy the water
with a needless torrent of published opin-
ions.

24. Courts 87
All courts must follow the law.

25. Constitutional Law &=67

Courts ¢=107

Ninth Circuit rule, stating that unpub-
lished dispositions and orders of Court of
Appeals were not binding precedent and
generally could not be cited to or by courts
of Circuit, did not violate  constitutional
article governing judiciary, inasmuch as
such article did not require that all case
dispositions and orders issued by appellate
courts be binding authority, and an inher-
ent aspect of function of judges appointed
under such article was managing prece-
dent to develop coherent body of circuit
law to govern litigation in Court of Ap-
peals and other courts of Ninth Cireuit.
US.C.A. Const. Art. 3, § 1 et seq;
U.S.Ct. of App. 9th Cir.Rule 36-3, 28
U.S.C.A.

26. Attorney and Client €=37.1
Counsel’s violation of Ninth Cirecuit

rule generally prohibiting citation to Court
of Appeals’ unpublished dispositions and

***% The Honorable Frank Zapata, United States
District Judge for the District of Arizona, sit-

266 FEDERAL REPORTER, 3d SERIES

orders was not willful, and Court of Ap.
peals would not exercise its discretion t,
impose sanctions, inasmuch as Eighth Cjp.
cuit’s opinion in Anastasoff v. Uniteq
States, holding that similar Eighth Circyit
rule violated constitutional article govern.
ing judiciary, may have cast doubt op
Ninth Circuit rule’s constitutional validity,
US.C.A. Const. Art. 3, §1 et seq.;
US.Ct. of App. 8th Cir.Rule 28A(), 28
U.S.C.A;; U.S.Ct. of App. 9th Cir.Rule 36-
3, 28 U.S.C.A.

27. Attorney and Client €=37.1

The Ninth Circuit’s rules providing
for sanctions are not meant to punish at-
torneys who, in good faith, seek to test g
rule’s constitutionality.

Lawrence D. Rohlfing, Esq., Rohlfing
Law Firm, Santa Fe Springs, California,
for the plaintiff-appellant.

Kaladharan M.G. Nayar, Office of the
Regional Attorney, Social Security Admin-
istration, San Francisco, California, for the
defendant-appellant.

Appeal from the United States District
Court for the Central District of California
Arthur Nakazato, Magistrate Judge, Pre-
siding. D.C. No. CV-97-02082-TJH(ANX).

Before: KOZINSKI and TALLMAN,
Circuit Judges, and ZAPATA, District
Judge.***

KOZINSKI, Circuit Judge.

Appellant’s opening brief cites Rice v.
Chater, No. 95-35604, 1996 WL 583605
(9th Cir. Oct.9, 1996). Rice is an unpub-

ting by designation.
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lished disposition, not reported in the Fed-
eral Reporter except as a one-line entry in
a long table of cases. See Decisions With-
out Published Opinions, 98 F.3d 1345, 1346
tbl. (9th Cir.1996). The full text of the
disposition can be obtained from our
clerk’s office, and is available on Westlaw®
and LEXIS®. However, it is marked with
the following notice: “This disposition is
not appropriate for publication and may
not be cited to or by the courts of this
circuit except as provided by 9th Cir.R.
36-3.” Our local rules are to the same
effect: “Unpublished dispositions and or-
ders of this Court are not binding prece-
dent ... [and generally] may not be cited
to or hy the courts of this circuit ....” 9th
Cir. R. 36-3.

We ordered counsel to show cause as to
why he should not be disciplined for violat-
ing Ninth Circuit Rule 36-3. Counsel re-
sponds by arguing that Rule 36-3 may be
unconstitutional. He relies on the Eighth
Circuit’s opinion in Anastasoff v. United

1. See also Coleen M. Barger, Anastasoff, Un-
published Opinions, and ‘‘No-Citation” Rules,
3 J.App. Prac. & Process 169, 169-70 (2001).
Barger notes that “[tlhe chief judge of the
District of Massachusetts seems determined to
force the issue in the First Circuit,” citing st
Cir. R. 36(b)2)F) ('‘Unpublished opinions
may be cited only in related cases ...."”), “as
he has begun to routinely insert the following
footnote in his opinions whenever he cites
unpublished opinions to support his reason-
ing’": :
For the propriety of citing unpublished de-
cisions, see Anastasoff v. United States, 223
F.3d 898, 899-905 (8th Cir.) (R. Arnold, J.)
(holding that unpublished opinions have
precedential effect), vacated as moot, No.
99-3917, 2000 WL 1863092 (8th Cir. Dec.
18, 2000); Giese v. Pierce Chem. Co., 43
F.Supp.2d 98, 103 (D.Mass.1999) -(relying
on unpublished opinions’ persuasive au-
thority), and Richard S.. Arnold; Unpub-
lished Opinions: A Comment, 1 J.App. Prac.
& Process 219 (1999).

See, e.g., Suboh v. City of Revere, 141

F.Supp.2d 124, 144 n. 18 (D.Mass.2001)

(Young, C.J.).

States, 223 F.3d 898, vacated as moot on
reh’g en banc, 235 F.3d 1054 (8th Cir.
2000). Anastasoff, while vacated, contin-
ues to have persuasive force. See e.g.,
Williams v. Dallas Area Rapid Transit,
256 F.3d 260 (5th Cir.2001) (Smith, J.,
dissenting from denial of reh’g en banc).!
It may seduce members of our bar into
violating our Rule 36-3 under the mistaken
impression that it is unconstitutional. We
write to lay these speculations to rest.

I

A. Anastasoff held that Eighth Circuit
Rule 28A(i), which provides that unpub-
lished dispositions are not precedential—
and hence not binding on future panels of
that court ®>—violates Article III of the
Constitution. See 223 F.3d at 899. Ac-
cording to Anastasoff, exercise of the “ju-
dicial Power” precludes federal courts

2, Our rule operates somewhat differently
from that of the Eighth Circuit, though it is in
essential respects the same. While Eighth
Circuit Rule 28A(i) says that "[u]npublished
decisions are not precedent,” we say that
unpublished dispositions are ‘‘not binding
precedent.” Our rule, unlike that of the
Eighth Circuit, prohibits citation of an unpub-
lished disposition to any of the courts of our
circuit. The Eighth Circuit’s rule allows cita-
tion in some circumstances, but provides that
the authority is persuasive rather than bind-
ing. See 8th Cir.' R. 28A(i) (“Parties may ...
cite an unpublished opinion of this court if
the opinion has persuasive value on a materi-
al issue and no published opinion of this or
another court would serve as well.”). The
difference is not material to the rationale of
Anastasoff because both rules free later panels
of the court, as well as lower courts within
the circuit, to disregard earlier rulings that
are designated as nonprecedential.

For a comprehensive table of nonpublica-
tion and noncitation rules across all circuits
and states, see Melissa M. Serfass & Jessie L.
Cranford, Federal and State Court Rules Gov-
erning Publication and Citation of Opinions, 3
J.App. Prac. & Process 251, 253-85 tbl. 1
(2001).
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from making rulings that are not binding
in future cases. Or, to put it differently,
federal judges are not merely required to
follow the law, they are also required to
make law in every case. To do otherwise,
Anastasoff argues, would invite judicial
tyranny by freeing courts from the doc-
trine of precedent: “‘A more alarming
doctrine could not be promulgated by any
American court, than that it was at liberty
to disregard all former rules and decisions,
and to decide for itself, without reference
to the settled course of antecedent princi-
ples.”” Id. at 904 (quoting Joseph Story,
Commentaries on the Constitution of the
United States § 377 (1833)).2

We believe that Anastasoff overstates
the case. Rules that empower courts of
appeals to issue nonprecedential decisions
do not cut those courts free from all legal
rules and precedents; if they did, we
might find cause for alarm. But such
rules have a much more limited effect:
They allow panels of the courts of appeals
to determine whether future panels, as
well as judges of the inferior courts of the
circuit, will be bound by particular rulings.
This is hardly the same as turning our
back on all precedents, or on the concept
of precedent altogether. Rather, it is an
effort to deal with precedent in the context
of a modern legal system; which has
evolved considerably since the early days
of common law, and even since the time
the Constitution was adopted.

The only constitutional provision on
which Anastasoff relies is that portion of
Article III that vests the “judicial Power”
of the United States in the federal courts.
U.S. Const. art. III, § 1, cl. 1. Anastasoff
may be the first case in the history of the

3. In the passage cited by Anastasoff, Justice
Story argued only that the judicial decisions
of the Supreme Court were ‘‘conclusive and
binding,” and that inferior courts were not
free to disregard the ‘‘decisions of the highest
tribunal.” He said nothing to suggest that
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Republic to hold that the phrase “Judicig]
Power” encompasses a specific commang
that limits the power of the federa] courtg
There are, of course, other provisiong of
Article III that have received judicia) en-
forcement, such as the requirement that
the courts rule only in “Cases” or “Contro.-
versies,” see, e.g., Lujan v. Defenders of
Wildlife, 504 U.S. 555, 559, 112 S.Ct. 2130,
119 L.Ed.2d 351 (1992), and that the pay of
federal judges not be diminished during
their good behavior. See, e.g., United
States v. Hatter, 532 U.S. 557, —_—
121 8.Ct. 1782, 1790-91, 149 L.Ed.2d 82
(2001). The judicial power clause, by con-
trast, has never before been thought t,
encompass a constitutional limitation on
how courts conduct their business.

There are many practices that are com-
mon or even universal in the federal
courts. Some are set by statute, such as
the courts’ basic organization. See, e.g., 28
US.C. § 43 (creating a court of appeals
for each circuit); 28 U.S.C. § 127 (dividing
Virginia into two judicial districts); 28
US.C. § 2101 (setting time for direct ap-
peals to the Supreme Court and for appli-
cations to the Supreme Court for writs of
certiorari). See generally David McGow-
an, Judicial Writing and the Ethics of the
Judicial Office, 14 Geo. J. Legal Ethics
509, 509-10 (2001). Others are the result
of tradition, some dating from the days of
the common law, others of more recent
origin. Among them are the practices of
issuing written opinions that speak for the
court rather than for individual judges,
adherence to the adversarial (rather than
inquisitorial) model of developing cases,
limits on the exercise of equitable relief,

the principle of binding authority constrained
the “judicial Power,” as Anastasoff does;
rather, he recognized that the decisions of the
Supreme Court were binding upon the states
because they were the “‘supreme law of the
land.” Story, supra, 8§ 376-78.
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hearing appeals with panels of three or
more judges and countless others that are
so much a part of the way we do business
that few would think to question them.
While well established, it is unclear that
any of these practices have a constitutional
foundation; indeed, Hart (no relation so
far as we know), in his famous Dialogue,
concluded that Congress could abolish the
inferior federal courts altogether. See
Henry M. Hart, Jr., The Power of Con-
gress to Limit the Jurisdiction of Federal
Courts: An Exercise in Dialectic, 66 Harv.
L.Rev. 1362, 1363-64 (1953). While the
greater power does not always include the
lesser, the Dialogue does suggest that
much of what the federal courts do could
be modified or eliminated without offend-
ing the Constitution.

Anastasoff focused on one aspect of the
way federal courts do business—the way
they issue opinions—and held that they

4. To be sure, exercise of the judicial power is
subject to a number of explicit constraints,
such as the requirements of due process, trial
by jury, the availability of counsel in criminal
cases, the ex post facto clause and the prohi-
bition against bills of attainder—to name just
a few.

5. Because the matter arises so seldom, there
is little authority on this point, but the author-
ity that does exist supports the view that the
text of the judicial power clause is merely
descriptive. For example,. United States v.
Ferreira, 54 U.S. (13 How.) 40, 14 L.Ed. 40
(1851), considered whether decisions of dis-
trict courts as to whether certain Spanish
citizens were entitled to compensation pursu-
ant to a treaty between Spain and the United
States were an exercise of the judicial power.
If the district judges found the claimants enti-
tled to compensation, they were to recom-
mend that the Secretary of the Treasury make
such payments, and the latter could (but was
not required to) pay the claim. In concluding
that such recommendations did not constitute
an exercise of the judicial power (and hence
were not reviewable by the Supreme Court),
the opinion noted the ways in which the pro-
cedures for establishing these claims differed

are subject to a constitutional limitation
derived from the Framers’ conception of
what it means to exercise the judicial pow-
er. Given that no other aspect of the way
courts exercise their power has ever been
held subject to this limitation,* we question
whether the “judicial Power” clause con-
tains any limitation at all, separate from
the specific limitations of Article III and
other parts of the Constitution. The more
plausible view is that when the federal
courts rule on cases or controversies as-
signed to them by Congress, comply with
due process, accord trial by jury where
commanded by the Seventh Amendment
and generally comply with the specific con-
stitutional commands applicable to judicial
proceedings, they have ipso facto exercised
the judicial power of the United States.
In other words, the term “judicial Power”
in Article IIl is more likely descriptive
than preseriptive.’

from ‘“‘the ordinary forms of a court of jus-
tice’":

For there is to be no suit; no parties in the
legal acceptance of the term, are to be
made—no process to issue; and no one is
authorized to appear on behalf of the Unit-
ed States, or to summon witnesses in the
case. The proceeding is altogether ex parte;
and all that the judge is required to do, is to
receive the claim when the party presents
it, and to adjust it upon such evidence as he
may have before him, or be able himself to
obtain. But neither the evidence, nor his
award, are to be filed in the court in which
he presides, nor recorded there; but he is
required to transmit, both the decision and
the evidence upon which he decided, to the
Secretary of the Treasury; and the claim is
to be paid if the Secretary thinks it just and
equitable, but not otherwise. It is to be a
debt from the United States upon the deci-
sion of the Secretary, but not upon that of
the judge.
See also Missouri v. Jenkins, 515 U.S. 70, 130-
33, 115 S.Ct. 2038, 132 L.Ed.2d 63 (1995)
(Thomas, J., concurring) (listing various func-
tional limitations on the exercise of the judi-
cial power, including federalism, separation
of powers and the prohibition against decid-
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If we nevertheless were to accept Anas-
tasoff’s premise that the phrase “judicial
Power” contains limitations separate from
those contained elsewhere in the Constitu-
tion, we should exercise considerable cau-
tion in recognizing those limitations, lest
we freeze the law into the mold cast in the
eighteenth century. The law has changed
in many respects since the time of the
Framing, some superficial, others quite
fundamental. For example, as Professor
William Nelson has convincingly demon-
strated, colonial juries “usually possessed
the power to find both law and fact in the
cases in which they sat,” and were not
bound to follow the instructions given to
them by judges. See William E. Nelson,
Marbury v. Madison: The Origins and
Legacy of Judicial Review 16-17 (2000).
Today, of course, we would consider it
unfair—probably unconstitutional—to al-
low juries to make up the law as they go
along. .

Another example: At the time of the
Framing, and for some time thereafter,
the practice that prevailed both in the
- United States and England was for judges
of appellate courts to express separate
opinions, rather than speak with a single

ing political questions); Young v. United
States ex rel. Vuitton et Fils S.A., 481 U.S. 787,
815-18, 107 S.Ct. 2124, 95 L.Ed.2d 740
(1987) (Scalia, J., concurring) (discussing the
functional limitation of separation of powers
on the exercise of the judicial power).

6. The three examples we have given, though
apparently disparate, actually bear on the
question of what weight was given to prece-
dent at the time of the Framing. In a regime
where juries have power to decide the law,
the concept of “binding” precedent has a very
different, and much more diluted, meaning
than in the current regime where jury ver-
dicts are routinely reversed if they are not
supported by the evidence in light of the ap-
plicable law. Similarly, binding precedent
means something different altogether when a
court speaks with seven or nine voices than
with a single voice. Nine judges speaking
separately may well agree on the outcome of
a case, but they cannot give the kind of specif-

N
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(or at least majority) voice. The Practic

changed around the turn of the nineteent;
century, under the leadership of Chieg Jus.
tice Marshall. See George L. Hasking &
Herbert A. Johnson, Foundations of Poy.
er: Johm Marshall, 1801-15, in 2 The Ok
ver Wendell Holmes Devise: History of the
Supreme Court of the United Stateg 389
89 (Paul A. Freund ed., 1981).

And yet another example: At the time
of the Framing, and for some time thereaf.
ter, it was considered entirely approprigte
for a judge to participate in the appea] of
his own decision; indeed, before the cre-
ation of the Circuit Courts of Appeals,
appeals from district court decisions were
often taken to a panel consisting of 5 .
preme Court Justice riding circuit, and the
district judge from whom the decision was
taken. Act of March 2, 1793, ch. 22, § 1, |
Stat. 333; see also Charles Alan Wright,
Arthur R. Miller & Edward H. Cooper,
Federal Practice and Procedure § 3504
(2d ed.1984). Today, of course, it is widely
recognized that a judge may not hear the
appeal from his own decision. There are
doubtless many more such examples.®

ic guidance as to the conduct of future cases
that can be found in a single opinion speaking
for the court. Finally, during the time when
appeals were conducted by two-judge panels
consisting of the circuit justice flanked by the
district judge whose ruling was being appeal-
ed produced remarkably few—if any—written
rulings. The precedential value of rulings
from such panels was, for obvious reasons,
not particularly valuable guidance in future
cases. Anastasoff's view that the judicial
process underwent such  fundamental
changes, yet the process of producing prece-
dential opinions remained essentially un-
changed, strikes us as inherently doubtful.
Anastasoff's historical analysis has been
called into question even by academics who
generally agree with the result. See, e.g., Pol-
ly J. Price, Precedent and Judicial Power After
the Founding, 42 B.C. L.Rev. 81, 84, 90-93
(2000); Salem M. Katsh & Alex V. Chachkes,
Constitutionality of “No—Citation” Rules, 3
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One danger of giving constitutional sta-
tus to practices that existed at common
law, but have changed over time, is that it
tends to freeze certain aspects of the law
into place, even as other aspects change
significantly. See note 6 supra. This is a
particularly dangerous practice when the
constitutional rule in question is not explic-
itly written into the Constitution, but rath-
er is discovered for the first time in a
vague, two-centuries-old provision. The
risk that this will allow judges to pick and
choose those ancient practices they find
salutary as a matter of policy, and give
them constitutional status, is manifest.
Compare Richard S. Arnold, Unpublished
Opinions: A Comment, 1 J.App. Prac. &
Process 219 (1999) (suggesting that all
opinions be published and given prece-
dential value), with Anastasoff, 223 F.3d
898 (holding that the Eighth Circuit’s rule
barring citation to unpublished opinions
violates Article III). Thus, in order to
follow the path forged by Anastasoff, we
would have to be convinced that the prac-
tice in question was one the Framers con-
sidered so integral and well-understood
that they did not have to bother stating it,
even though they spelled out many other
limitations in considerable detail. Specifi-
cally, to adopt Anastasoff’s position, we
would have to be satisfied that the Fram-
ers had a very rigid conception of prece-
dent, namely that all judicial decisions nec-
essarily served as binding authority on
later courts.

This is, in fact, a much more rigid view
of precedent than we hold today. As we

J.App. Prac. & Process 287, 288 & n. 5
(2001).

7. Rules limiting the precedential effect of un-
published decisions exist in every federal cir-
cuit and all but four states {(Connecticut, Dela-
ware, New York and North Dakota). See
Serfass & Cranford, note 2 supra, at 260-61
tbl. 1, 273-74 1bl. 1. But see Eaton v. Chahal,

explain below, most decisions of the feder-
al courts are not viewed as binding prece-
dent. No trial court decisions are; almost
four-fifths of the merits decisions of courts
of appeals are not. See p. 1177 infra.” To
be sure, Anastasoff challenges the latter
practice. We find it significant, however,
that the practice has been in place for a
long time, yet no case prior to Anastasoff
has challenged its constitutional legitima-
cy. The overwhelming consensus in the
legal community has been that having ap-
pellate courts issue nonprecedential deci-
sions is not inconsistent with the exercise
of the judicial power.

To accept Anastasoff’s argument, we
would have to conclude that the generation
of the Framers had a much stronger view
of precedent than we do. In fact, as we
explain below, our concept of precedent
today is far stricter than that which pre-
vailed at the time of the Framing. The
Constitution does not contain an express
prohibition against issuing nonprecedential
opinions because the Framers would have
seen nothing wrong with the practice.

B. Modern federal courts are the suc-
cessors of the English courts that devel-
oped the common law, but they are in
many ways quite different, including how
they understand the concept of precedent.
Common law judges did not make law as
we understand that concept; rather, they
“found” the law with the help of earlier
cases that had considered similar matters.
An opinion was evidence of what the law

146 Misc.2d 977, 533 N.Y.S.2d 642, 646
(N.Y.Sup.Ct.1990) (“[Ulnreported decisions
issued by judges of coordinate jurisdiction ...
are not binding precedent upon this
court....”) The near-universal adoption of
the practice illustrates not only that the prac-
tice is consistent with the prevailing concep-
tion of the judicial power, but also that it
reflects sound judicial policy.
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is, but it was not an independent source of
law. See Theodore F.T. Plucknett, A Con-
cise History of the Common Law 343-44
(5th d.1956).2 The law was seen as some-
thing that had an existence independent of
what judges said: “a miraculous something
made by nobody ... and merely declared
from time to time by the judges.” 2 John
Austin, Lectures on Jurisprudence or The
Philosophy of Positive Law 655 (4th ed.
1873) (emphasis omitted). Opinions were
merely judges’ efforts to ascertain the law,
much like scientific experiments were ef-
forts to ascertain natural laws. If an eigh-
teenth-century judge believed that a prior
case was wrongly decided, he could say

8. As Hale described it, judicial decisions “do
not make a Law properly so-called,” but
“they have a great Weight and Authority in
Expounding, Declaring, and Publishing what
the Law of this Kingdom is, [and] are a great-
er Evidence [of a law] than the Opinion of any
private Persons, as such, whatsoever.” Sir
Matthew Hale, The History of the Common
Law of England 68 (London, Nutt & Gosling
1739). In Lord Mansfield's view, ‘“[tlhe rea-
son and spirit of cases make law; not the

“letter of particular precedents.” Fisher v.
Prince, 97 Eng. Rep. 876, 876 (K.B.1762).

9. As Holdsworth put it:
The general rule is clear. Decided cases
which lay down a rule of law are authorita-
tive and must be followed. But in very
many of the statements of this general rule
there are reservations of different kinds. . ..
The fundamental principle, upon which all
these reservations ultimately rest, is the
principle stated by Coke, Hale and Black-
stone, that these cases do not make law, but
are only the best evidence of what the law
is. They are not, as Hale said, ‘‘law proper-
Iy so called,” but only very strong evidence
of the law. They are evidence, as Coke
said, of the existence of those usages which
go to make up the common law; and, con-
versely, the fact that no case can be pro-
duced to prove the existence of an alleged
usage is evidence that there is no such
usage. This principle is the natural, though
undesigned, result of the unofficial charac-
ter of the reports; and it is clear that its
adoption gives the courts power to mould
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that the prior judge had erred in his at.
tempt to discern the law. See Bole 1
Horton, 124 Eng. Rep. 1113, 1124 (Cp.
1673). Neither judges nor lawyers undep.
stood precedent to be binding in Anastq.
soff ’s strict sense.’

One impediment to establishing a sys-
tem of strict binding precedent was the
absence at common law of a distinet hier-
archy of courts. See Plucknett, supra, at
350.1 Only towards the end of the nine-
teenth century, after England had reorga-
nized its courts, was the position of the
House of Lords at the head of its judicia]
hierarchy confirmed. Before that, there

as they please the conditions in which they
will accept a decided case or a series of
decided cases as authoritative. If the cases
are only evidence of what the law is the
courts must decide what weight is to be
attached to this evidence in different sets of
circumstances. The manner in which they
have decided this question has left them
many means of escape from the necessity of
- literal obedience to the general rule that de-
cided cases must always be followed. They
have allowed many exceptions to, and mod-
ifications of, this rule if, in their opinion, a
literal obedience to it would produce either
technical departures from established prin-
ciples, or substantial inconveniences which
would be contrary to public policy.
Sir William Holdsworth, 12 A History of En-
glish Law 150-51 (1938) (footnotes omitted)
(emphasis added).

10. As one commentator has noted:

[Tlwo conditions had to be satisfied before
the doctrine of stare decisis could be estab-
lished. (1) There had to exist reliable re-
ports of cases. It is obvious that if cases
are to be binding, there should be precise
records of what they lay down. (2) There
had also to be a settled judicial hierarchy.
Equally obvious is it that until this was
settled it could not be known which deci-
sions were binding. Not until roughly the
middle of the last century were these condi-
tions fulfilled, and it is from about then that
the modern doctrine [of stare decisis]
emerges.

R.W.M. Dias,

ed.1964).

Jurisprudence 30-31 (2d

A
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was no single high court that could defini-
tively say what the law was. Thus, as late
as the middle of the nineteenth century, an
English judge might ignore decisions of
the House of Lords,! and the Exchequer
and Queen’s Bench held different views on
the same point as late as 1842.12 See id. at
350. Common law judges looked to earlier
cases only as examples of policy or prac-
tice, and a single case was generally not
binding authority.’® Eighteenth-century
judges did not feel bound to follow most
decisions that might lead to inconvenient
results, and judges would even blame re-
porters for cases they disliked. See Pluck-
nett, supra, at 349.

The idea that judges declared rather
than made the law remained firmly en-
trenched in English jurisprudence until

11. One reason that House of Lords decisions
commanded little respect was that as late as
1844, judicial deliberations could be conduct-
ed by lay peers, who brought far less training
and experience to bear on legal issues than
did the judges of the Exchequer Chamber.
Dias, note 10 supra, at 32-33.

12. The three common law courts of first in-
stance—the King’s (or Queen’s) Bench, Com-
mon Pleas and Exchequer—had overlapping
jurisdiction in many common classes of cases.
See Plucknett, supra, at 210.

13. The absence of an appellate hierarchy that
could definitively settle legal issues was a
continuing problem until the nineteenth cen-
tury. The need for such definitive resolution
nevertheless existed and the common law
judges invented a substitute: the Exchequer
Chamber. When a particularly vexing legal
issue arose that was common to two or more
of the courts, all the judges would meet,
sometimes including the Lord Chancellor, the
barons of the Exchequer, the members of the
Council and the serjeants. See Plucknett, su-
pra, at 151 (the Council consisted of the
King's closest advisers); id. at 224 (serjeants
were, essentially, lawyers known for wearing
the coif, “‘a close-fitting cap of white silk or
linen fastened under the chin; hence the term
‘order of the coif.” ")

the early nineteenth century. David M.
Walker, The Oxford Companion to Law
977 (1980). Blackstone, who wrote his
Commentaries only two decades before the
Constitutional Convention and was greatly
respected and followed by the generation
of the Framers, noted that “the ‘law,” and
the ‘opinion of the judge’ are not ... one
and the same thing; since it sometimes
may happen that the judge may mistake
the law”; in such cases, the precedent
simply “was not law.” 1 William Black-
stone, Commentaries *70-71 (1765).

For centuries, the most important

sources of law were not judicial opinions
themselves, but treatises that restated the
law, such as the commentaries of Coke and
Blackstone. Because published opinions
were relatively few, lawyers and judges

The Exchequer Chamber debated particular
legal issues and came up with a definitive
ruling, which was then announced in the
court where the case raising the issue origi-
nated. Id. at 162-63. The Exchequer Cham-
ber was not a separate court; it was referred
to by that name because these meetings were
held in the court of the Exchequer, which
“had ample office accommodation” to allow
all the judges to meet in one place. Pluck-
nett, supra, at 162 n. 7. The Exchequer Cham-
ber might best be viewed as a super-en banc
court including all of England’s judicial offi-
Cers.

Unlike other decisions at common law, de-
cisions reached by the Exchequer Chamber
were considered binding precedent and, ac-
cording to Plucknett, this is the first time we
find “the principle that a single case may be
precedent.” [Id. at 348. The Exchequer
Chamber is significant for our analysis be-
cause it clearly suggests common law judges
knew the distinction between binding and
persuasive precedent. The vast majority of
precedents at common law were considered
more or less persuasive; only the few deci-
sions agreed-to by all English judges sitting
together were afforded the status that the
Anastasoff court would now afford to every
decision of a three-judge court of appeals as a
matter of constitutional imperative.
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relied on comnmentators’ synthesis of deci-
sions rather than the verbatim text of
opinions.!

Case reporters were entrepreneurs who
scribbled down jury charges as they were
delivered by judges, then printed and sold
them. Or, reporters might cobble togeth-
er case reports from secondhand sources
and notes found in estates, sometimes
years after the cases were decided. See
Robert C. Berring, Legal Research and
Legal Concepts: Where Form Molds Sub-
stance, 75 Cal. L.Rev. 15, 18-19 (1987,
For example, Heydon’s Case was decided
in 1584, but Lord Coke did not publish his
account of it until 1602. See Allen Dillard
Boyer, “Understanding, Authority, and
Will”: Sir Edward Coke and the Elizabe-
than Origins of Judicial Review, 39 B.C.
L.Rev. 43, 79 (1997). Not surprisingly,
case reports often contradicted each other
in describing the reasoning, and even the
names, of particular cases. See Berring,
supra, at 18 The value of case reports
turned not on the accuracy of the report

14. In the first century of American jurispru-
dence, Blackstone's "Commentaries were not
merely an approach to the study of law; for
most lawyers they constituted all there was of
the law.” Daniel J. Boorstin, The Mysterious
Science of the Law 3 (1941).

15. For example, “Clerk v. Day was reported in
four different books, and in not one of them
correctly—not even as to name. ... Arbitrary
spelling of the names of cases is a biblio-
graphical irritation, and sometimes a difficul-
ty. Fetter v. Beal ... is a pretty good disguise
for Fitter v. Veal ...." Percy H. Winfield,
The Chief Sowrces of English Legal History
185 n. 3 (1925) (citations omitted).

16. As Holdsworth wrote:

[IIn the eighteenth century, because the re-
ports were made by private reporters, the
reports of decided cases possessed, as we
have seen, very different degrees of authori-
ty. It was always possible for a judge who
was trying a case to decry the authority of a
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but on the acuity of their authors. See id.
at 18-19.16

Coke'’s intellectual reputation made him
the most valued, and the most famous, of
the private reporters. His reports were
not verbatim transeriptions of what the
judges actually said, but vehicles for
Coke’s own jurisprudential and political
agenda. See Boyer, supra, at 80 (“In the
name of judicial reason, Coke was willing
to rewrite the law.... In 1602, his chief
way of shaping the law was in the way he
reported it.”). Like other reporters, Coke
often distorted the language and meaning
of prior decisions that were inconsistent
with what he considered the correct legal
principle. See Harold J. Berman &
Charles J. Reid, Jr., The Transformation
of E'nglish Legal Science: From Hale to
Blackstone, 45 Emory L.J. 437, 447 (1996).
“There was no clear boundary in his mind
between what a case said and what he
thought it ought to say, between the rea-
sons which actually prompted the decision,
and the elaborate commentary which he
could easily weave around any question.”

report which laid down a rule with which
he disagreed. We have seen that Lord
Mansfield, when he was pressed by a case
which laid down a rule with which he did
not like, was rather too apt to take this line.
It is no doubt a line which it became less
possible to take as the reports improved in
quality, and as reporting became more
standardized and more stereotyped. But
within limits this censorship of reports is
both legitimate and necessary.... Thus in
the case of Chillingworth v. Esche [1924] 1
Ch. at pp. 112-113 Warrington L.J. said,
“there are one or two points raised by Mr.
Micklem with which I think I ought to deal.
He relies on Moeser v, Wisker ((1871) L.R. 6
C.P. 120). In my opinion that is a case
which never ought to have been reported.
It was an ex parte application. The judges
seized on a single fact, and decided on that
fact. The purchaser in that case had no
opportunity of stating his view.”
Holdsworth, note 9 supra, at 154 & 154 n. 3
{footnotes omitted).
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Plucknett, supra, at 281.Y Contrary to
Anastasoff’s view, it was emphatically not
the case that all decisions of common law
courts were treated as precedent binding
on future courts unless distinguished or
rejected. Rather, case reporters routinely
suppressed or altered cases they consid-
ered wrongly decided. Indeed, sorting out
the decisions that deserved reporting from
those that did not became one of their
primary functions.!®

A survey of the legal landscape as. it
might have been viewed by the generation
of the Framers casts serious doubt on the
proposition—so readily accepted by Anas-
tasoff—that the Framers viewed precedent
in the rigid form that we view it today.
Indeed, it is unclear that the Framers
would have considered our view of prece-
dent desirable.’® The common law, at its

17. Coke was not alone in this practice:

[Blarristers have sometimes exercised some
kind of censorship over the cases which
they have reported.... For instance ...
Atlay, The Victorian Chancellors ii 138,
says, '‘Campbell was no mere stenographer;
he exercised an absolute discretion as to
what decisions he reported and what he
suppressed, and sternly rejected any which
appeared to him inconsistent with former
rulings or recognised principles. He jocu-
larty took credit for heiping to establish the
Chief Justice’s reputation as a lawyer, and
he used to boast that he had, in one of his
drawers, material for an additional volume
in the shape of ‘bad Ellenborough law’.”
Holdsworth, note 9 supra, at 158 & 158 n. 1.

18. As one commentator has noted:
It would appear also that from about 1785
judges were beginning to favour particular
reporters chosen for each court and to pre-
fer citation from them and no other....
The question what cases should be reported
bristles with problems. The decision rests
ultimately with the individual reporter.
Dias, note 10 supra, at 33.

19. As another commentator has noted:
The Framers were familiar with the idea of
precedent. But ... [tlhe whole idea of just
what precedent entailed was unclear. The
relative uncertainty over precedent in 1789

core, was a reflection of custom, and cus-
tom had a built-in flexibility that allowed it
to change with circumstance. Thus, “when
Lord Mansfield incorporated the custom of
merchants into the common law, it was a
living flexible custom, responding to the
growth and change of mercantile habits.”
Plucknett, supra, at 350. Embodying that
custom into a binding decision raised the
danger of ossifying the custom: “[I]f per-
chance a court has given a decision on a
point of that custom, it loses for ever its
flexibility and is fixed by the rule of prece-
dent at the point where the court touched
it.” Id. It is entirely possible that lawyers
of the eighteenth century, had they been
confronted with the regime of rigid prece-
dent that is in common use today, would
have reacted with alarm.?

also reflects the fact that “many state courts
were manned by laymen, and state law and
procedure were frequently in unsettled con-
dition. The colonial and state courts did
not enjoy high prestige, and their opinions
were not even deemed worthy of publica-
tion.”
Henry Paul Monaghan, Stare Decisis and Con-
stitutional Adjudication, 88 Colum. L.Rev.
723, 770 n. 267 (1988) (citations omitted).
See also Melissa H. Weresh, The Unpublished,
Nown—Precedential Decision: An Uncomfortable
Legality?, 3 J.App. Prac. & Process 175, 186
(2001) (“'Stare decisis and the American com-
mon law system have never required the pub-
lication of all decisions.”’)

20. Far from being the strict and uncontro-
verted doctrine that Anastasoff attempts to
portray, the concept of precedent at the time
of the Framers was the subject of livelv de-
bate. Adherence to the common law was not
“inevitable and unopposed.”” Robert H. Jack-
son, The Supreme Court in the American Sys-
tem of Government 29 (1955). “[T}he param-
eters of judicial power were highly contested
in the late colonial and early Republic peri-
ods.... [NJ]o one knew the exact role that
judges would have in the new experiment in
government that formed the United States.”
R. Ben Brown, Judging in the Davs of the
Early Republic: A Critique of Judge Richard
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The modern concept of binding prece-
dent—where a single opinion sets the
course on a particular point of law and
must be followed by courts at the same
level and lower within a pyramidal judicial
hierarchy—came about only gradually over
the nineteenth and early twentieth centu-
ries. Lawyers began to believe that
judges made, not found, the law. This
coincided with monumental improvements

Arnold’s Use of History in Anastasoff v. United
States, 3 J.App. Prac. & Process 355, 375, 383
(2001). Therefore, ‘‘lawyers, judges and legal
commentators contested the question of just
what body of law judges should use to decide
cases in the early Republic.” Id. at 358.

On one side of the debate was Blackstone
himself. ‘“Far from providing support for
Judge Arnold’s claim that the colonial judicia-
ry was bound by common law precedent,
Blackstone’s thesis was just the opposite’:
that American courts were not bound by En-
glish precedent. Id. at 357 (footnotes omit-
ted).  St. George Tucker, a prominent nine-
teenth-century American scholar, disagreed.
Id. at 358.

Amidst this disagreement, American judges
not only routinely picked and chose which
English precedents to follow, but also felt free
to ignore their own decisions. Id. at 359,
360-63 (discussing Fitch v. Brainerd, 2 Day
163 (Conn.1803) (available at 1805 WL 203),
in which the Connecticut Supreme Court de-
clared, without explanation, that its prior de-
cision adopting an English precedent - au-
thored by Lord Mansfield, “was not law.”)
Such cavalier treatment of precedent—the
Fitch court did not acknowledge the prece-
dent as binding and distinguish or reject it,
but simply declared it “was not law”—illus-
trates that precedent at the time of the Fram-
ers was a far more fluid concept than it is
today, and certainly more so than the strict
form advocated by Anastasoff.

21. As Plucknett notes, ‘“[t]he nineteenth cen-
tury produced the changes which were neces-
sary for the establishment of the rigid and
symmetrical theory [of case precedent] as it
exists today.” Plucknett, supra, at 350.
Among the changes he points to was the es-
tablishment of a strict appellate hierarchy and
the standardization of case law reporting. Id.

22, The first volumes of the United States Re-
ports reveal the idiosyncratic and sometimes

in the collection and reporting of case g,
thorities. As the concept of law changeq
and a more comprehensive reporting sys.
tem began to take hold, it became possiple
for judicial decisions to serve as binding
authority.*

Early American reporters resembleq
their English ancestors—disorganized ang
meager *—but the character of the report-

unreliable character of the early reporters.
The first volume contains not a single deci-
sion of the United States Supreme Court. See
Craig Joyce, The Rise of the Supreme Cour
Reporter: An Institutional Perspective on Mar-
shall Court Ascendancy, 83 Mich. L.Rev. 1291,
1296 (1985). The reporter, Alexander James
Dallas, began his career by publishing deci-
sions of the Pennsylvania and Delaware
courts, but not until 1806 were Pennsylvania
judges required to reduce their opinions to
writing (and then only at the parties’ request),
Dallas’s first volume therefore contains only
brief descriptions of the earliest decisions,
based on notes preserved by judges and law-
yers. See id. at 1295-98. And, while his
second volume does contain decisions of the
United States Supreme Court, Dallas could
not always rely on a written opinion as the
basis of his report because the Court did not
invariably reduce its opinions to writing:

Not a single formal manuscript opinion is

known to have survived from the Court's

first decade; and few, if any, may ever have
existed for Dallas to draw upon. Nor may
it be confidently assumed that in all in-
stances Dallas was present in court to take
down what the Justices said, or that he was
able afterwards to consult any notes they
may have kept of the opinions they an-
nounced.... Delay, expense, omission and
inaccuracy: these were among the hall-
marks of Dallas’ work.

Id. at 1305 (footnotes omitted).

At that time, the Supreme Court had no
official reporter and cases were never printed.
United States v. Yale Todd, decided by the
Supreme Court in 1784, is a typical example.
Because ‘‘[t}here was no official reporter at
that time, [the] case has not been printed.”
United States v. Ferreira, 54 U.S. (13 How.)
40, 52, 14 L.Ed. 40 (1851). So said Chief
Justice Taney in a note added following Fer-
reira, describing Yale Todd. ''[Als the subject
is one of much interest, and concerns the
nature and extent of judicial power, the sub-
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ing process began to change, after the
Constitution was adopted, with the emer-
gence of official reporters in the late eigh-
teenth century and the early nineteenth
century. See Berring, supra, at 20-21.
And, later in the nineteenth century, the
West Company began to publish standard-
ized case reporters, which were both accu-
rate and comprehensive, making “it possi-
ble to publish in written form all of the
decisions of courts.” Id. at 21. Case re-
ports grew thicker, and the weight of pre-
cedent began to increase—weight, that is,
in terms of volume.

The more cases were reported, the hard-
er became the task of searching for rele-
vant decisions. At common law, circuit-
riding judges often decided cases without
referring to any reporters at all, see Fen-
tum v. Pocock, 5 Taunt. 192, 195, 128 Eng.
Rep. 660, 662 (C.P.1813) (Mansfield, C.J.)
(“It {was] utterly impossible for any Judge,
whatever his learning and abilities may be,
to decide at once rightly upon every point
which [came] before him at Nisi Prius
....”), and reporters simply left out. deci-
sions they considered wrong or those that
merely repeated what had come before.
Sir Francis Bacon recommended that
cases “merely of iteration and repetition”
be omitted from the case reports altogeth-
er, and Coke warned judges against re-
porting all of their decisions for fear of
weighing down the law. See Kirt Shuld-
berg, Digital Influence: Technology and
Unpublished Opinions in the Federal
Courts of Appeals, 85 Cal. L.Rev. 541, 545
& n. 8 (1997). Indeed, the English opin-

stance of the decision in Yale Todd'’s case is
inserted here, in order that it may not be
overlooked, if similar questions should hereaf-
ter arise.”” Id.

23. In 1986, only 39% of the 884 opinions of
the English Court of Appeal were reported.
Martineau, Appellate Justice, supra, at 107,
150. ‘““‘Although technically a judgment need
not be reported to be cited as precedent {in

ion-reporting system has never published,
and does not today publish, every opinion
of English appellate courts, even though
the total number of opinions issued each
year in both the English Court of Appeal
and House of Lords combined is little
more than 1000—Iless than a quarter of the
number of dispositions issued annually by
the Ninth Circuit in recent years, see note
37 infra. Robert J. Martineau, Appellate
Justice in England and the United States:
A Comparative Analysis 107, 150 (1990);
Robert J. Martineau, Restrictions on Pub-
lication and Citation of Judicial Opin-
ions: A Reassessment, 28 U. Mich. J.L.
Ref. 119, 136 (1995).2

II

[11 Federal courts today do follow
some common law traditions. When ruling
on a novel issue of law, they will generally
consider how other courts have ruled on
the same issue. This consideration will
not be limited to courts at the same or
higher level, or even to courts within the
same system of sovereignty. Federal
courts of appeals will cite decisions of dis-
trict courts, even those in other circuits;
the Supreme Court may cite the decisions
of the inferior courts, see, eg., City of
Richmond v. J.A. Croson Co., 488 U.S.
469, 491, 109 S.Ct. 706, 102 L.Ed.2d 854
(1989) (citing Associated Gen. Contractors
of Cal. v. City & County of San Francisco,
813 F.2d 922, 929 (9th Cir.1987)), or those
of the state courts, see, e.g., Lujan v. G &
G Fire Sprinklers, Inc., 532 U.S. 189, 121
S.Ct. 1446, 1452, 149 L.Ed.2d 391 (2001)

England] ... the reality is that unless a judg-
ment is reported it is not likely to be used as
precedent.” Id. at 104. Nevertheless,
“[tlhere does not appear to be among the
judges and the bar any current dissatisfaction
with the system except that some believe too
many, not too few, judgments are reported.”
Id. at 107.
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(citing J & K Painting Co. v. Bradshaw,
45 Cal.App.4th 1394, 1402, 53 Cal.Rptr.2d
496 (Cal.Ct.App.1996)). It is not unusual
to cite the decision of courts in foreign
jurisdictions, so long as they speak to a
matter relevant to the issue before us.
See, e.g., Mozes v. Mozes, 239 F.3d 1067,
1071 (9th Cir.2001). The process even ex-
tends to non-case authorities, such as
treatises and law review articles. See id.
at 1071 & n. 7.

{2] Citing a precedent is, of course, not
the same as following it; “respectfully dis-
agree” within five words of “learned. col-
leagues” is almost a cliche. After carefully
considering and digesting the views of oth-
er courts and commentators—often giving
conflicting guidance on a novel legal is-
sue—courts will then proceed to follow one
line of authority or another, or sometimes
strike out in- a completely different di-
rection. While we would consider it bad
form to ignore contrary authority by fail-
ing even to acknowledge its existence, it is
well understood that—in the absence of
binding precedent—courts may forge a dif-
ferent path than suggested by prior au-
thorities that have considered the issue.
So long as the earlier authority is acknowl-
edged and considered, courts are deemed
to have complied with their common law
responsibilities. a

24, The same practice is followed in the state
courts as well. See, e.g., Auto Equity Sales,
Inc. v. Superior Court of Santa Clara County,
57 Cal.2d 450, 20 Cal.Rptr. 321, 369 P.2d
937, 940 (Cal.1962) (‘‘Courts exercising inferi-
or jurisdiction must accept the law declared
by courts of superior jurisdiction. It is not
their function to attempt to overrule decisions
of a higher court.”).

25. For example, in Dun & Bradstreet, Inc. v.
Greenmoss Builders, Inc., 472 U.S. 749, 105
S.Ct. 2939, 86 L.Ed.2d 593 (1985), a majority
held that the rule announced in Gertz v. Rob-
ert Welch, Inc., 418 U.S. 323, 94 S.Ct. 2997,
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[3,4] But precedent also serves 3 very
different function in the federal courtg t,.
day, one related to the horizontal ang ver-
tical organization of those courts, See
John Harrison, The Power of Congregg
Over The Rules of Precedent, 50 Duke I, J.
503 (2000). A district judge may not re.
spectfully (or disrespectfully) disagree
with his learned colleagues on his owy
court of appeals who have ruled on a cqp-
trolling legal issue, or with Supreme Coyrt
Justices writing for a majority of the
Court.® Binding authority within this re.
gime cannot be considered and cast aside;
it is not merely evidence of what the law
is. Rather, caselaw on point is the law. If
a court must decide an issue governed by g
prior opinion that constitutes binding ay-
thority, the later court is bound to reach
the same result, even if it considers the
rule unwise or.incorrect. Binding authori-
ty must be followed unless and until over-
ruled by a body competent to do so.

[51 In determining whether it is bound
by an earlier decision, a court considers
not merely the “reason and spirit of cases”
but also “the letter of particular prece-
dents.” = Fisher v. Prince, 97 Eng. Rep.
876, 876 (K.B.1762). This includes not
only the rule announced, but also the facts
giving rise to the dispute, other rules con-
sidered and rejected and the views ex-
pressed in response to any dissent or con-
currence® Thus, when crafting binding

41 L.Ed.2d 789 (1974) (plaintiff must show
“actual malice” to obtain punitive damages
for false and defamatory statements), applies
only to statements involving matters of public
concern. Relying on the language and con-
text of Gerrz, the Court rejected the dissenters’
claim that the Gertz rule applied to all defam-
atory statements, and instead concluded that
Gertz left it an open question whether the rule
applied to statements not of public concern.
Compare Dun & Bradstreet, 472 U.S. at 757 n.
4, 105 S.Ct. 2939 (“The dissent states that
‘{alt several points the Court in Gerrz makes
perfectly clear [that] the restrictions of pre-
sumed and punitive damages were to apply in
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authority, the precise language employed
is often crucial to the contours and scope
of the rule announced.®

[6,7} Obviously, binding authority is
very powerful medicine. A decision of the
Supreme Court will control that corner of
the law unless and until the Supreme
Court itself overrules or modifies it.
Judges of the inferior courts may voice
their ecriticisms, but follow it they must.
See, e.g., Ortega v. United States, 861 F.2d
600, 603 & n. 4 (9th Cir.1988) (“This case is
squarely controlled by the Supreme
Court’s recent decision.... [We] agree| ]
with the dissent that [appellant] deserves
better treatment from our Government.
Unfortunately, legal precedent deprives us
of discretion to do equity.”). The same is
true as to circuit authority, although it
usually covers a much smaller geographic
area.?” Circuit law, a concept wholly un-
known at the time of the Framing, see
Danny J. Boggs & Brian P. Brooks, Un-
published Opinions & the Nature of Prece-
dent, 4 Green Bag 2d 17, 22 (2000), binds
all courts within a particular circuit, in-
cluding the court of appeals itself. Thus,
the first panel to consider an issue sets the
law not only for all the inferior courts in

all cases.” Given the context of Gertz, howev-
er, the Court could have made ‘perfectly
clear’ only that these restrictions applied in
cases involving public speech.” (citations
omitted)), with id. at"785 n. 11, 105 S.Ct.
2939 (“Distrust of placing in the courts the
power to decide what speech was of public
concern was precisely the rationale Gertz of-
fered for rejecting [an alternative] approach.
It would have been incongruous for the Court
to go on to circumscribe the protection
against presumed and punitive damages by
reference to a judicial judgment as to whether
the speech at issue involved matters of public
concern.”’ (citation omitted)).

26. This is consistent with the practice in our
court—and all other collegial courts of which
we are aware—in which the judges who join
an opinion authored by another judge make

the circuit, but also future panels of the
court of appeals.

[{8-11] Once a panel resolves an issue
in a precedential opinion, the matter is
deemed resolved, unless overruled by the
court itself sitting en bane, or by the Su-
preme Court.® As Anastasoff itself
states, a later three-judge panel consider-
ing a case that is controlled by the rule
announced in an earlier panel’s opinion
has - no choice but to apply the earlier-
adopted rule; it may not any more disre-
gard the earlier panel’'s opinion than it
may disregard a ruling of the Supreme
Court. Anastasoff, 223 F.3d at 904; see
also Santamaria v. Horsley, 110 F.3d
1352, 1355 (9th Cir.1997) (“It is settled
law that one three-judge panel of this
court cannot ordinarily reconsider or over-
rule the decision of a prior panel.”), rev’d,
133 F.3d 1242 (9th Cir.) (en banc), amend-
ed by 138 F.3d 1280 (9th Cir.), cert. de-
nied, 525 U.S. 823-24, 119 S.Ct. 68, 142
L.Ed.2d 53 (1998); Montesano v. Seafirst
Commercial Corp., 818 F.2d 423, 425-26
(5th Cir.1987) (A “purpose of institutional
orderliness [is served] by our insistence
that, in the absence of intervening Su-
preme Court precedent, one panel cannot
overturn another panel, regardless of how

substantive, suggestions, often conditioning
their votes on reaching agreement on mutual-
ly acceptable language.

27. The exception is the Federal Circuit, which
has a geographic area precisely the same as
the Supreme Court, but much narrower sub-
ject-matter jurisdiction. See 28 U.S.C.
§ 1295(a).

28. Or, unless Congress changes the law. See,
e.g., Van Tran v. Lindsey, 212 F.3d 1143, 1149
(9th Cir.) (earlier caselaw established that
mixed questions in habeas petitions were re-
viewed de novo, but under the Anti-Terrorism
and Effective Death Penalty Act of 1996, the
standard of review is governed by 28 U.S.C.
§ 2254(d)), cert. denied, 531 U.S. 944, (21
S.Ct. 340, 148 L.Ed.2d 274 (2000).
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wrong the earlier panel decision may
seem to be.”). Designating an opinion as
binding circuit authority is a weighty deci-
sion that cannot be taken lightly, because
its effects are not easily reversed.
Whether done by the Supreme Court or
the court of appeals through its “unwiel-
dy” and time-consuming en banc proce-
dures, Richard A. Posner, The Federal
Courts: Crisis and Reform 101 (1985)%
overruling such authority requires a sub-
stantial amount of courts’ time and atten-
tion—two commodities already in very
short supply.

[12] Controlling authority has much in
common with persuasive authority. Using
the techniques developed at common law, a
court confronted with apparently control-
ling authority must parse the precedent in
light of the facts presented and the rule

29. An impressive array of judges and aca-
demics have noted the rigors of en banc pro-
cedures. See Richard S. Arnold, Why Judges
Don'’t Like Petitions for Rehearing, 3 J.App.
Prac. & Process 29, 37 (2001) (“{OIn many
days, I confess, I find myself wishing that
there were no such thing [as en banc rehear-
ingl.”); Pamela Ann Rymer, How Big Is Too
Big?, 15 J.L. & Pol. 383, 392 (1999) (“‘expen-
sive and time consuming’’); Joseph T. Sneed,
The Judging Cycle: Federal Circuit Court Style,
57 Ohio St. L.J. 939, 942 (1996) (‘‘time con-
suming and complex’’); James Oakes, Person-
al Reflections on Learned Hand and the Sec-
ond Circuit, 47 Stan. L.Rev. 387, 393 (1995)
(“enormously time-consuming and expen-
sive’’); Deanell Reece Tacha, The “C” Word:
On Collegiality, 56 Ohio St. L.J. 585, 590
(1995) (‘“time-consuming and expensive');
Irving R. Kaufman, Do the Costs of the En
Banc Proceeding Outweigh Its Advantages?, 69
Judicature 7, 7 (1985) (‘“‘the most time con-
suming and inefficient device in the appellate
judiciary’s repertoire’); J. Woodford How-
ard, Jr., Courts of Appeals in the Federal Judi-
cial System: A Study of the Second, Fifth, and
District of Columbia Circuits 217 (1981)
(“most circuit judges regard en bancs as a
‘damned nuisance’ ).

Because they are so cumbersome, en banc
procedures are seldom used merely to correct

announced. Insofar as there may be f,.
tual differences between the current cage
and the earlier one, the court must deter.
mine whether those differences are mateyi-
al to the application of the rule or allow
the precedent to be distinguished on 5
principled basis. Courts occasionally mugt
reconcile seemingly inconsistent prece.
dents and determine whether the current
case is closer to one or the other of the
earlier opinions. See, e.g.,, Mont. Chamber
of Commerce v. Argenbright, 226 F.3(
1049, 1057 (9th Cir.2000).

But there are also very important differ-
ences between controlling and persuasive
authority. As noted, one of these is that,
if a controlling precedent is determined to
be on point, it must be followed. Another
important distinction concerns the scope of
controlling authority. Thus, an opinion of
our court is binding within our cireuit, not,

the errors of individual panels: “[W]e do not
take cases en banc merely because of dis-
agreement with a panel’s decision, or rather a
piece of a decision.... We take cases en
banc to answer questions of general impor-
tance likely to recur, or to resolve intracircuit
conflicts, or to address issues of transcendent
public significance-—perhaps even to curb a
‘runaway’ panel—but not just to review a
panel opinion for error, even in cases that
particularly agitate judges....” EEOC w»
Ind. Bell Tel. Co., 256 F.3d 516, 86 Fair Empl.
Prac. Cas. (BNA) 1, 2001 WL 717685, at *11
{7th Cir.2001) (en banc) (Posner, J., concur-
ring). See also Fed. R.App. P. 35(a) (“An en
banc hearing or rehearing is not favored and
ordinarily will not be ordered unless: (1) en
banc consideration is necessary to secure or
maintain uniformity of the court’s decisions;
or (2) the proceeding involves a question of
exceptional importance.”’); Arnold, supra, at
36 (“Petitions for rehearing are generally de-
nied unless something of unusual impor-
tance—such as a life—is at stake, or a real
and significant error was made by the origi-
nal panel, or there is conflict within the cir-
cuit on a point of law.”) It is therefore very
important that three-judge panel opinions be
decided correctly and that they state their
holdings in a way that is easily understood
and applied in future cases.
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elsewhere in the country. The courts of
appeals, and even the lower courts of other
circuits, may decline to follow the rule we
announce—and often do. This ability to
develop different interpretations of the law
among the circuits is considered a strength
of our system. It allows experimentation
with different approaches to the same le-
gal problem, so that when the Supreme
Court eventually reviews the issue it has
the benefit of “percolation” within the low-
er courts. See Samuel Estreicher & John
E: Sexton, A Managerial Theory of the
Supreme Court’s Responsibilities: An Em-
pirical Study, 59 N.Y.U. L.Rev. 681, 716
(1984). Indeed, the Supreme Court some-
times chooses not to grant certiorari on an
issue, even though it might deserve defini-
tive resolution, so it will have the benefit of
a variety of views from the inferior courts
before it chooses an approach to a legal
problem. See McCray v. New York, 461
U.S. 961, 963, 103 S.Ct. 2438, 77 L.Ed.2d
1322 (1983) (Stevens, J., respecting denial
of petitions for writs of certiorari) (“[I]t is
a sound exercise of discretion for the
Court to allow [other courts] to serve as
laboratories in which the issue receives
further study before it is addressed by this
Court.”).

[13] The various rules pertaining to
the development and application of binding
authority do not reflect the developments
of the English common law. They reflect,
rather, the organization and structure of
the federal courts and certain policy judg-
ments about the effective administration of
justice. See Payne v. Tennessee, 501 U.S.
808, 828, 111 S.Ct. 2597, 115 L.Ed.2d 720
(1991) (stare decisis is a “principle of poli-
cy,” and “not an inexorable command”);
see, e.g., Textile Mills Secs. Corp. .
Comm', 314 U.S. 326, 334-35, 62 S.Ct.
272, 86 L.Ed. 249 (1941) (en banc rehear-
ing “makes for more effective judicial ad-
ministration”). Circuit boundaries are set

by statute and can be changed by statute.
When that happens, and a new circuit is
created, it starts without any circuit law
and must make an affirmative decision
whether to create its circuit law from
scratch or to adopt the law of another
circuit—generally the circuit from which it
was carved—as its own, Compare Bonner
v. City of Prichard, 661 F.2d 1206, 1209
(11th Cir.1981) (en banc) (adopting as
binding precedent all decisions issued by
the former Fifth Circuit before its split
into the Fifth and Eleventh Circuits), and
South Corp. v. United States, 690 F.2d
1368, 1370-71 (Fed.Cir.1982) (en banc)
(adopting as binding precedent all deci-
sions of the Federal Circuit’s predecessor
courts, the Court of Claims and the Court
of Customs and Patent Appeals), with Es-
tate of McMorris v. Comm’™, 243 F.3d
1254, 1258 (10th Cir.2001) (“[W]e have nev-
er held that the decisions of our predeces-
sor circuit {the former Eighth Circuit] are
controlling in this court.”). The decision
whether to adopt wholesale the circuit law
of another court is a matter of judicial
policy, not a constitutional command.

How binding authority is overruled is
another question that was resolved by trial
and error with due regard to principles of
sound judicial administration. Early in
the last century, when the courts of ap-
peals first grew beyond three judges, the
question arose whether the courts could sit
en banc to rehear cases already decided by
a three-judge panel. The lower courts
disagreed, but in Textile Mills Securities
Corporation. v. Commissioner; the Su-
preme Court sustained the authority of the
courts of appeals to sit en bane. Textile
Mills Secs. Corp. v. Comm’r, 314 U.S. 326,
335, 62 S.Ct. 272, 86 L.Ed. 249 (1943)
(“Conflicts within a circuit will be avoided.
Finality of decision in the circuit courts of
appeal will be promoted. Those consider-
ations are especially important in view of
the fact that in our federal judicial system
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these courts are the courts of last resort in
the run of ordinary cases.”). En bane
rehearing would give all active judges an
opportunity to hear a case “[wihere ...
there is a difference in view among the
judges upon a question of fundamental
importance, and especially in a case where
two of the three judges sitting in a case
may have a view contrary to that of the
other ... judges of the court.” Comm’r v.
Textile Mills Secs. Corp., 117 F.2d 62, 70
(8d Cir.1940), aff'd, 314 U.S. 326, 62 S.Ct.
272, 86 L.Ed. 249 (1943). Congress codi-
fied the Textile Mills decision just five
years later in 28 U.S.C. § 46(c), leaving
the courts of appeals “free to devise [their]
own administrative machinery to provide
the means whereby a majority may order
such a hearing.” W. Pac. R.R. v. W. Pac.
R.R., 345 U.S. 247, 250, 73 S.Ct. 656, 97
L.Ed. 986 (1953).

[14-16] That the binding authority
‘principle applies only to appellate deci-
sions, and not to trial court decisions, is
yet another policy choice. There is noth-
ing inevitable about this; the rule could
just as easily operate so that the first
district judge to decide an issue within a

30. Some state court systems apply the bind-
ing authority principle differently than do the
federal courts. In California, for example, an
opinion by one of the courts of appeal is
binding on all trial courts in the state, not
merely those in the same district. Judicial
Council of California, Report of the Appellate
Process Task Force 59 (2000); Jon B. Eisen-
berg, Ellis J. Horvitz & Justice Howard B.
Wiener, California Practice Guide: Civil Ap-
peals and Writs § 14:193 (2000) (“A court of
appeal decision must be followed by all supe-
rior and municipal courts, regardless of
which appellate district rendered the opin-
ion.”) However, court of appeal panels are
not bound by the epinions of other panels,
even those within the same district. In re
Marriage of Shaban, 88 Cal.App.4th 398, 105
Cal.Rptr.2d 863, 870-71 (2001) (“[Blecause
there is no ‘horizontal stare decisis’ within the
Court of Appeal, intermediate appellate court

Y

district, or even within a circuit, woulg
bind all similarly situated district judges
but it does not. The very existence of thé
binding authority principle is not inevi.
able. The federal courts could Operatg,
though much less efficiently, if judges of
inferior courts had discretion to considep
the opinions of higher courts, but “respect.
fully disagree” with them for good ang
sufficient reasons.*
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III

While we agree with Anastasoff that the
principle of precedent was well established
in the common law courts by the time
Article IIT of the Constitution was written,
we do not agree that it was known and
applied in the strict sense in which we
apply binding authority today. It may be
true, as Anastasoff notes, that “judges and
lawyers of the day recognized the authori-
ty of unpublished decisions even when they
were established only by memory or by a
lawyer’s unpublished memorandum,” 223
F.3d at 903, but precedents brought to the
attention of the court in that fashion obvi-
ously could not serve as the kind of rigid
constraint that binding authority provides
today. Unlike our practice today, a single

precedent that might otherwise be binding on
a trial court ... is not absolutely binding on a
different panel of the appellate court.” (cita-
tions omitted)). See also Report of the Appel-
late Process Task Force, supra, at 60-61; Ei-
senberg, Horvitz & Wiener, supra, § 14:193.1
(“In contrast, a decision by one court of ap-
peal is not binding on other courts of ap-
peal.”) :

California’s management of precedent dif-
fers from that of the federal courts in another
important respect: The California Supreme
Court may ‘‘depublish” a court of appeal
opinion—i.e., strip a published decision of its
precedential effect. See Cal. R. Ct. 976(c)(2);
Steven B. Katz, California’s Curious Practice
of “Pocket Review”, 3 J.App. Prac. & Process
385 (2001). California’s depublication prac-
tice shows that it is possible to adopt more
aggressive methods of managing precedent
than those used by the federal courts.
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case was not sufficient to establish a par-
ticular rule of law, and case reporters of-
ten filtered out cases that they considered
wrong, or inconsistent with their view of
how the law should develop. See pp.
1166-67 supra. The concept of binding
case precedent, though it was known at
common law, see note 13 supra, was used
exceedingly sparingly. For the most part,
common law courts felt free to depart from
precedent where they considered the earli-
er-adopted rule to be no longer workable
or appropriate.

Case precedent at common law thus. re-
sembled much more what we call persua-
sive authority than the binding authority
which is the backbone of much of the
federal judicial system today. The concept
of binding precedent could only develop
once two conditions were met: The devel-
opment of a hierarchical system of appel-
late courts with clear lines of authority,
and a case reporting system that enabled
later courts to know precisely what was
said in earlier opinions. See note 21 su-
pra. As we have seen, these developments
did not come about—either here or in
England—until the nineteenth century,
long after Article III of the Constitution
was written.

{171 While many consider the principle
of binding authority indispensable—per-
haps even inevitable—it is important to
note that it is not an uhalloyed good.
While bringing to the law important values
such as predictability and consistency, it
also (for the very same reason) deprives
the law of flexibility and adaptability. See
Planned Parenthood v. Casey, 505 U.S.
833, 868, 112 S.Ct. 2791, 120 L.Ed.2d 674

31. It also forces judges in certain instances to
act in ways they may consider to be contrary
to the Constitution. Some have argued that
the duty of judges to follow the Constitution
stands on a higher footing than the rule re-
quiring adherence to precedent, and judges

(1992) (“The promise of constancy, once
given, binds its maker for as long as the
power to stand by the decision survives
and the understanding of the issue has not
changed so fundamentally as to render the
commitment obsolete.”).3! A district court
bound by ecircuit authority, for example,
has no choice but to follow it, even if
convinced that such authority was wrongly
decided. Appellate courts often tolerate
errors in their caselaw because the rigors
of the en banc process make it impossible
to correct all errors. See note 29 supra.

A system of strict binding precedent
also suffers from the defect that it gives
undue weight to the first case to raise a
particular issue. This is especially true in
the circuit courts, where the first panel to
consider an issue and publish a prece-
dential opinion occupies the field, whether
or not the lawyers have done an adequate
job of developing and arguing the issue.

[18] The question raised by Anastasoff
is whether one particular aspect of the
binding authority principle—the decision
of which rulings of an appellate court are
binding—is a matter of judicial policy or
constitutional imperative. @ We believe
Anastasoff erred in holding that, as a con-
stitutional matter, courts of appeals may
not decide which of their opinions will be
deemed binding on themselves and the
courts below them. For the reasons ex-
plained, the principle of strict binding au-
thority is itself not constitutional, but rath-
er a matter of judicial policy. Were it
otherwise, it would cast doubt on the fed-
eral court practice of limiting the binding
effect of appellate decisions to the courts
of a particular circuit. Circuit bound-

should not follow precedent when they be-
lieve that to do so would violate the Constitu-
tion. See Gary Lawson, The Constitutional
Case Against Precedent, 17 Harv. J.L. & Pub.
Pol'y 23, 27-28 (1994).
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aries—and the very system of circuit
courts—are a matter of judicial adminis-
tration, not constitutional law. If, as
Anastasoff suggests, the Constitution dic-
tates that every “declaration of law ...
must be applied in subsequent cases to
similarly situated parties,” 223 F.3d at 900,
then the Second Circuit would have no
authority to disagree with a ruling of the
Eighth Circuit that is directly on point,
and the first circuit to rule on a legal issue
would then bind not only itself and the
courts within its own circuit, but all inferi-
or federal courts.

Another consequence of Anastasoff’s
reasoning would be to cast doubt on the
authority of courts of appeals to adopt a
body of circuit law on a wholesale basis, as
did the Eleventh Circuit in Bonner, and
the Federal Circuit in South Corp. See p.
1173 supra. Circuits could, of course,
adopt individual cases from other circuits
as binding in a case raising a particular
legal issue. See, e.g., Charles v. Lundgren
& Assocs., P.C, 119 F.3d 739, 742 (9th
Cir.) (“Because we have the benefit of the
Seventh Circuit’s cogent analysis, we will
not replow plowed ground. Instead, we
adopt the reasoning of the Seventh Circuit
.7 ) cert. dended, 522 U.LS. 1028, 118
S.Ct. 627, 139 L.Ed.2d 607 (1997). But
adopting a whole body of law, encompass-
ing countless rules on matters wholly un-
related to the issues raised in a particular
case, is a very different matter. If binding
authority were a constitutional imperative,
it could only be created through individual
case adjudication, not by a decision uncon-
strained by the facts before the court or its
prior caselaw.

Nor is it clear, under the reasoning of
Anastasoff, how courts could limit the
binding effect of their rulings to appellate
decisions. Under Anastasoff’s reasoning,
district court opinions should bind district
courts, at least in the same district, or
‘even nationwide. After all, the Constitu-
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tion vests the same “judicial Power” in all
federal courts, so Anastasoff’s conclusion
that judicial decisions must have prece.
dential effect would apply equally to the
thousands of unpublished decisions of the
district courts.

No doubt the most serious implication of
Anastasoff’s constitutional rule is that it
would preclude appellate courts from de.
veloping a coherent and internally consis.
tent body of caselaw to serve as binding
authority for themselves and the courtg
below them. Writing an opinion is not
simply a matter of laying out the facts ang
announcing a rule of decision. Prece-
dential opinions are meant to govern not
merely the cases for which they are writ-
ten, but future cases as well.

[19-22] In writing an opinion, the
court must be careful to recite all facts
that are relevant to its ruling, while omit-
ting facts that it considers irrelevant. Om-
itting relevant facts will make the ruling
unintelligible to those not already familiar
with the case; including inconsequential
facts can provide a spurious basis for dis-
tinguishing the case in the future. The
rule of decision cannot simply be an-
nounced, it must be selected after due
consideration of the relevant legal and pol-
icy considerations. Where more than one
rule could be followed—which is often the
case—the court must explain why it is
selecting one,and rejecting the others.
Moreover, the rule must be phrased with
precision and with due regard to how it
will be applied in future cases. A judge
drafting a precedential opinion must not
only consider the facts of the immediate
case, but must also envision the countless
permutations of facts that might arise in
the universe of future cases. Modern
opinions generally call for the most precise
drafting and re-drafting to ensure that the
rule announced sweeps neither too broadly
nor too narrowly, and that it does not
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collide with other binding precedent that
bears on the issue. See Fred A. Bern-
stein, How to Write it Right, Cal. Lawyer,
at 42 (June 2000). Writing a precedential
opinion, thus, involves much more than
deciding who wins and who loses in a
particular case. It is a solemn judicial act
that sets the course of the law for hun-
dreds or thousands of litigants and poten-
tial litigants. When properly done, it is an
exacting and extremely time-consuming
task.%

It goes without saying that few, if any,
appellate courts have the resources to
write precedential opinions in every case
that comes before them.®® The Supreme
Court certainly does not. Rather, it uses
its discretionary review authority to limit
its merits docket to a handful of opinions
per justice, from the approximately 9000
cases that seek review every Term.* While
federal courts of appeals generally lack

32, Opinion writing is a ‘“reflective art,” an
absolute necessity of which is “fully adequate
time to contemplate, think, write and re-
write.” Howard T. Markey, On the Present
Deterioration of the Federal Appellate Process:
Never Another Learned Hand, 33 S.D. L.Rev.
371, 379, 384 (1988). Judge Markey rightly
mourns the age when a judge could, as Judge
Hand did, talk at length about each case,
“with his feet on the desk and hands behind
his head,” and ‘“‘having reached his decision,

. wrfilte the entire opinion in longhand.”
Id. at 380. Today, “[tlhere simply isn’t time”’
to engage in such ‘‘reflective personal crafts-
manship.”’ Id. at 379-80.

33. As Judge Posner has noted:

Given the workload of the federal courts of
appeals today, the realistic choice is not
between limited publication, on the one
hand, and, on the other, improving and
then publishing all the opinions that are not
published today; it is between preparing
but not publishing opinions in many cases
and preparing no opinions in those cases.
It is a choice, in other words, between
giving the parties reasons for the decision
of their appeal and not giving them reasons
even though the appeal is not frivolous.

discretionary review authority, they use
their authority to decide cases by unpub-
lished—and nonprecedential—dispositions
to achieve the same end: They select a
manageable number of cases in which to
publish precedential opinions, and leave
the rest to be decided by unpublished dis-
positions or judgment orders. In our cir-
cuit, published dispositions make up ap-
proximately 16 percent of decided cases;
in other circuits, the percentage ranges
from 10 to 44, the national average being
20 percent. Administrative Office of the
United States Courts, Judicial Business of
the United States Courts 44 tbl. S-3
(2000).

That a case is decided without a prece-
dential opinion does not mean it is not fully
considered, or that the disposition does not
reflect a reasoned analysis of the issues
presented.® What it does mean is that

Richard A. Posner, The Federal Courts: Chal-
lenge and Reform 168-69 (1996).

34. The United States Supreme Court decided
seventy-seven cases in October Term 1999,
which represents less than nine opinions per
justice. Statistics for the Supreme Court’s Oc-
tober Term 1999, 69 U.S.LW. 3076 (BNA
2000). By comparison, in 1999, each active
judge in our court heard an average of 450
cases and had writing responsibility for an
average of twenty opinions and 130 unpub-
lished dispositions. See infra note 37.

35. Sufficient restrictions on judicial decision-
making exist to allay fears of irresponsible
and unaccountable practices such as “bury-
ing” inconvenient decisions through nonpub-
lication. In Unpublished Decisions in the
Federal Courts of Appeals: Making the Deci-
sion to Publish, 3 J.App. Prac. & Process 325
(2001), Professor Stephen L. Wasby con-
cludes, after “‘extended observation of the . ..
Ninth Circuit,” id. at 331, that formal publica-
tion guidelines and judges' enforcement of
them through their interactions with each
other, keep judges honest in deciding whether
or not to publish. See also Martineau, Re-
strictions on Publication and Citation of Judi-
cial Opinions: A Reassessment, supra, at 132
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the disposition is not written in a way that
will be fully intelligible to those unfamiliar
with the case, and the rule of law is not
announced in a way that makes it suitable
for governing future cases. As the Feder-
al Judicial Center recognized, “the judicial
time and effort essential for the develop-
ment of an opinion to be published for
posterity and widely distributed is neces-
sarily greater than that sufficient to enable
the judge to provide a statement so that
the parties can understand the reasons for
the decision.” Federal Judicial Center,
Standards for Publication of Judicial
Opinions 3 (1973). An unpublished dispo-
sition is, more or less, a letter from the
court to parties familiar with the facts,
announcing the result and the essential
rationale of the court’s decision. Deciding
a large portion of our cases in this fashion
frees us to spend the requisite time draft-
ing precedential opinions in the remaining
cases.

Should courts allow parties to cite to
these dispositions, however, much of the
time gained would likely vanish. Without
comprehensive factual accounts and pre-
cisely crafted holdings to guide them, zeal-
ous counsel would be tempted to seize
upon superficial similarities between their
clients’ cases and unpublished dispositions.
Faced with the prospect of parties citing

(“American appellate systems ... have many
built-in protections to prevent against [judi-
cial] irresponsibility without mandatory publi-
cation of opinions."")

36. See Boyce F. Martin, Jr., In Defense of
Unpublished Opinions, 60 Ohio St. L.J. 177,
196 (*‘[Ilt will not save us any time if [unpub-
lished opinions] are being cited back to us.
We will have to prepare unpublished opinions
as we do published opinions—as if they were
creating precedent.”’).

37. Recent figures tell a striking story. In
1999, our court decided some 4500 cases on
the merits, about 700 by opinion and 3800 by
unpublished disposition. Each active judge
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these dispositions as precedent, conscien-
tious judges would have to pay much clos-
er attention to the way they word their .
unpublished rulings. Language adequate
to inform the parties how their case has
been decided might well be inadequate if
applied to future cases arising from differ-
ent facts. And, although three judges
might agree on the outcome of the cage
before them, they might not agree on the
precise reasoning or the rule to be applied
to future cases. Unpublished -concur-
rences and dissents would become much
more common, as individual judges would
feel obligated to clarify their differences
with the majority, even when those differ-
ences had no bearing on the case before
them. In short, judges would have to
start treating unpublished dispositions—
those they write, those written by other
judges on their panels, and those written
by judges on other panels—as mini-opin-
ions.®¥ This new responsibility would cut
severely into the time judges need to fulfill
their paramount duties: producing well-
reasoned published opinions and keeping
the law of the eircuit consistent through
the en bane process. The quality of pub-
lished opinions would sink as judges were
forced to devote less and less time to each
opinion.®?

heard an average of 450 cases as part of a
three-judge panel and had writing responsi-
bility in a third of those cases. That works
out to an average of 150 dispositions—20
opinions and 130 unpublished dispositions—
per judge. In addition, each judge had to
review, comment on, and eventually join or
dissent from 4Q opinions and 260 unpub-
lished dispositions circulated by other judges
with whom he sat. See Alex Kozinski & Ste-
phen Reinhardt, Please Don’t Cite This! Why
We Don’t Allow Citation ta Unpublished Dis-
positions, Cal. Law., June 2000, at 44; see
also Report of the Federal Courts Study Com-
mittee 109 (Apr. 2, 1990) (noting the federal
appellate courts’ ‘‘crisis of volume").
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(23] Increasing the number of opinions
by a factor of five, as Anastasoff suggests,
doesn’t seem to us a sensible idea, even if
we had the resources to do so. Adding
endlessly to the body of precedent—espe-
cially binding precedent—can lead to con-
fusion and unnecessary conflict. Judges
have a responsibility to keep the body of
law “cohesive and understandable, and not
muddy( ] the water with a needless torrent
of published opinions.” Martin, note 36
supra, at 192, Cases decided by nonpre-
cedential disposition generally involve facts
that are materially indistinguishable from
those of prior published opinions. Writing
a second, third or tenth opinion in the
same area of the law, based on materially
indistinguishable facts will, at best, clutter
up the law books and databases with re-
dundant and thus unhelpful authority.
Yet once they are designated as precedent,
they will have to be read and analyzed by
lawyers researching the issue, materially
increasing the costs to the client for abso-
lutely no legitimate reason. Worse still,
publishing redundant opinions will multi-
ply significantly the number of inadvertent
and unnecessary conflicts, because differ-
ent opinion writers may use slightly differ-

38. Concerned that judges spend too little time
writing (as opposed to editing) precedential
opinions, commentators have suggested that
judges should do the preliminary drafting of
all published opinions. See, eg., David
McGowan, Judicial Writing and the Ethics of
the Judicial Office, 14 Geo. J. Legal Ethics
509, 514, 555-56 (2001). Adoption of such
proposals would, however, “produce fewer
published opinions [and] more unpublished
dispositions.” Id. at 593. By preventing
judges from determining which of their opin-
ions will be citable as precedent, Anastasoff
would have precisely the opposite effect, forc-
ing judges to spread their resources more
thinly, resulting in even less judicial involve-
ment in precedential opinions.

39. Anastasoff suggests that the appointment
of more judges would enable courts to write
binding opinions in every case. See 223 F.3d
at 904. We take no position as to whether

ent language to express the same idea. As
lawyers well know, even small differences
in language can have significantly different
implications when read in light of future
fact patterns, so differences in phrasing
that seem trivial when written can later
take on a substantive significance.

The risk that this may happen vastly
increases if judges are required to write
many more precedential opinions than
they do now, leaving much less time to
devote to each.® Because conflicts—even
inadvertent ones—can only be resolved by
the exceedingly time-consuming and ineffi-
cient process of en banc review, see Atonio
v. Wards Cove Packing Co., 810 F.2d 1477,
1478-79 (9th Cir.1987) (en bane) (conflict
in panel opinions must be resolved by en
bane court), cert. denied, 485 U.S. 989, 108
S.Ct. 1293, 99 L.Ed.2d 503 (1988), an in-
crease in intracircuit conflicts would leave
much less time for us to devote to normal
panel opinions. Maintaining a coherent,
consistent and intelligible body of caselaw
is not served by writing more opinions; it
is served by taking the time to make the
precedential opinions we do write as lucid
and consistent as humanly possible.*

there should be more federal judges, that be-
ing a policy question for Congress to decide.
We note, however, that Congress would have
to increase the number of judges by some-
thing like a factor of five to allocate to each
judge a manageable number of opinions each
year. But adding more judges, and more
binding precedents, creates its own set of
problems by significantly increasing the possi-
bility of conflict within the same circuit as
each judge will have an increased body of
binding caselaw to consider and reconcile.

That problem, in turn, could be ameliorated
by increasing the number of circuits, but that
would increase the number of inter-circuit
conflicts, moving the problem up the chain of
command to the Supreme Court, which like-
wise does not have the capacity to significant-
ly increase the number of opinions it issues
each year. See Wisniewski v. United States,
353 U.S. 901, 901-02, 77 S.Ct. 633, 1 L.Ed.2d
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[24] Unlike the Anastasoff court, we
are unable to find within Article III of the
Constitution a requirement that all case
dispositions and orders issued by appellate
courts be binding authority. On the con-
trary, we believe that an inherent aspect of
our function as Article III judges is man-
aging precedent to develop a coherent
body of circuit law to govern litigation in
our court and the other courts of this
circuit. We agree with Amnastasoff that
we—and all courts—must follow the law.
But we do not think that this means we
must also make binding law every time we
issue a merits decision. The common law
has long recognized that certain types of
cases do not deserve to be authorities, and
that one important aspect of the judicial
function is separating the cases that should
be precedent from those that should not.*
Without clearer guidance than that offered
in Anastasoff, we see no constitutional ba-
sis for abdicating this important aspect of
our judicial responsibility.

[25-27] Contrary to counsel’s conten-
tion, then, we conclude that Rule 36-3 is
constitutional. We also find that counsel
violated the rule. Nevertheless, we are
aware that Amnastasoff may have cast
doubt on our rule’s constitutional validity.
Our rules are obviously not meant to pun-
ish attorneys who, in good faith, seek to
test a rule’s constitutionality. We there-
fore conclude that the violation was not
willful and exercise our discretion not to
impose sanctions.

658 (1957) (per curiam) (noting the problems
of intra-circuit consistency raised by the
growing number of circuit judgeships). In
the end, we do not believe that more law
makes for better law.

40. This is hardly a novel view:
[Clertain types of cases do not deserve to be
authorities. One type, already alluded to, is
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Following a jury trial, defendant was
convicted in the United States District
Court for the Northern District of Califor-
nia, D. Lowell Jensen, J., on three counts
of willful failure to collect and pay over
tax. The Court of Appeals, Lay, Circuit
Judge, sitting by designation, held that: (1)
as a matter of first impression, individual
could be guilty under statute criminalizing
willful failure to collect or to pay over tax
by failing to perform either obligation; (2)
sufficient evidence supported defendant’s
conviction for willful failure to collect or
pay over tax; (3) six-year limitations period
applied to offense; (4) purported motiva-

that in which there is no discoverable ratio
decidendi. Others are cases turning purely
on fact, those involving the exercise of dis-
cretion, and those which judges themselves
do not think worthy of being precedents.
Dias, note 10 supra, at 55 (footnotes omitted)
(citing R. v. Stokesley (Yorkshire) Justices, Ex
parte Bartram [1956] 1 All E.R. 563 at 565).



HOW TO WRITE IT RIGHT

THE ART ISN'T IN THE WRITING. IT’S IN THE REWRITING.

By Fred A. Bernstein

ou are reading the eleventh version
of this sentence. (Trust me: The first
ten weren't nearly as good.)

Anyone can write; rewriting takes
talent. There may be a wordsmith
somewhere who gets it right the first

: time—moving down a page with the
sureness of Johnnie Cochran examining a friendly wit-
ness—but I'm not him. He. It.

My first drafts invariably present seemingly insur-
mountable problems. Reading my disjointed sentences
and flabby paragraphs, I can’t imagine where I'm going,
much less how to get there. At first, all I can do is
tinker—change a word or two, substitute a comma for a
dash—while consciously avoiding the real issues.

Yet, as I've learned as a journalist and teacher of legal
writing, the small changes add up. Make enough of them,
day after day and week after week, and, eventually, order
emerges from the chaos. A sentence here, a paragraph
there, each slowly coming into focus, and then suddenly
the whole thing works. And when it does, you know it.

It was while clerking for Judge Alex Kozinski, on the
Ninth US. Circuit Court of Appeals, that I really came
to understand the magic of rewriting. Judge Kozinski is
known as one of the best writers on the federal bench.
His clear, forcefully stated opinions seem to flow as if he
dictated them without stopping for breath. In reality, the
judge may go through 70 or 80 drafts of an opinion,
usually over-a period of months.

As the judge’s law clerk, one of my duties was to man-
age the drafts, a task that left me feeling like a *90s version
of the sorcerer’s apprentice. If I left an opinion on his desk,
then stopped by the chambers kitchen to pour myself a

Fre‘d A. Berustein is a New York—based writer.

cup of coffee, the pages might be back in my office before
1 was—their once-white spaces filled with instructions,
corrections, and queries. (I considered making the margins
smaller, so there'd be less room for the judge’s meddling,
but I knew he'd just write on the back.)

My job, turning around three or four drafts a day,
might sound tedious, but 1 was much more than a typist:
I had the judge’s permission to make changes, large or
small, up to and including a new legal theory that had
come to me during the night. There was no danger that
something he didn’t like would find its way into the fin~
ished opinion because he reread all of it whenever he
reviewed the latest changes. In his view (which I share),
the only way to tell whether a word, sentence, or para-
graph is working is to consider it in context. To him,
rereading only part of a draft would have been like work-
ing on half of a painting with the-other half obscured.

Thanks to the miracle of faxing, drafts kept arriving
long after the judge went home—sometimes until 2 or 3
A.M. Often, my co-clerks would join me at the fax
machine, where we would struggle to decipher the
judge’s EKG-like writing, knowing he was waiting by his
machine for a typed draft. Like contestants on Wheel of
Fortune, we would have happily paid for a vowel.

Eventually, the judge would write OK on the first
page of a draft. That meant I could begin preparing the
opinion for circulation to the other judges on the appel-
late panel (with emphasis on begin); Judge Kozinski
might still want to see the opinion another dozen times.

Until that OK appeared, there was no telling whether an
opinion was in its infancy or its dotage. There might be a
period of days or weeks in which the judge requested only
small changes—a word substitution here or there, a transpo-
sition of phrases—leading me to think the worst was over.

Continued on page 81
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How 1o WRITE IT RIGHT
Continued from page 42

Then, suddenly, without warning, a tor-
rent of major alterations occurs, includ-
ing whole sections pounded out by the
judge on his manual typewriter to be
retyped by me on my computer. “If it
was okay last week,” I'd ask myself of the
opinion, “why does it need rewriting this
week?” But revision is a mysterious, non-
linear process. Small changes can get a
piece of writing to the point where, sud-
denly, big changes are required.

What's the lesson of all this? You
might be thinking;: Judges are lucky; they
can afford to rewrite endlessly because
they have clerks to manage the flow
of words and paper. That’s true. but it’s
besice the point. In the ways that really
matter, judges aren’t all that different
from the rest of us. What judges have—
the ability to write and rewrite—is
something we all have, though it may
take some of us a litde longer. We should
all treat writing as a continuous process,
making whatever changes we can make
whenever we can make them. A com-
puter, which makes it possible to revise
almost effortlessly, is a godsend. And
technology is getting better all the time.
Lately, I've been doing all my writing
by e-mail, sending drafts to myself so I
can pick them up anywhere there’s a
modem, anytime [ have a few minutes
to tunker.

Make yourself your own law clerk—
that’s what I do, and I'd like to think
my writing 1s the better for it. Trust me:
If you'd read the first ten versions of
.this sentence, you'd agree. a

CALIFCRNIA LAWYER 81 1UNE 2000




FEDERAL AND STATE COURT RULES GOVERNING
PUBLICATION AND CITATION OF OPINIONS

Melissa M. Serfass* and Jessie L. Cranford**

Since publication of last summer’s Anastasoff decision by
a panel of the Eighth Circuit, there has been renewed interest in
and debate over the issue of unpublished appellate court
opinions and their precedential value. However, this controversy
is certainly not new. Many articles have analyzed the practice of
using unpublished opinions and the rationale behind their
limited precedential value.” Other works have surveyed or
compiled court publication and citation rules.’

Many jurisdictions have publication standards similar to
those proposed in the Model Rules on Publication of Judicial

*Electronic Resources and Reference Librarian, Associate Professor of Law Librarianship,
University of Arkansas at Little Rock William H. Bowen School of Law, UALR/Pulaski
County Law Library. This article is dedicated to the memory of Athalene Lierly Crook,
Melissa’s mom. Her support was unwavering, as always.

**Circulation Librarian and Assistant Professor of Law Librarianship, University of
Arkansas at Little Rock William H. Bowen School of Law, UALR/Pulaski County Law
Library.

1. Anastasoff v. U.S., 223 F.3d 898 (8th Cir. 2000), vacated as moot, 235 F.3d 1054
(8th Cir. 2000) (en banc).

2. See e.g. Danny J. Boggs & Brian P. Brooks, Unpublished Opinions and the Nature
of Precedent, 4 Green Bag 2d 17 (2000); Martha J. Dragich, Will the Federal Courts of
Appeal Perish if They Publish? Or Does the Declining Use of Opinions to Explain and
Justify Judicial Decisions Pose a Greater Threat? 44 Am. U. L. Rev. 757 (1995); Deborah
Jones Merritt & James J. Brudney, Stalking Secret Law: What Predicts Publication in the
Untied States Courts of Appeals, 54 Vand. L. Rev. 71 (2001); Robert J. Martineau,
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Mich. J.L.. Reform 119 (1994) (see n. 39 for extensive compilation of articles discussing
issue).
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Opinions." Some jurisdictions have no publication criteria at all,
while others fall somewhere between the two extremes. Most
publication guidelines are contained in court rules, which also
often provide that unpublished opinions cannot be cited as
precedent.

This article provides updated information in chart form for
ease of accessibility and comparison. It focuses on the basic
guidelines for publishing opinions and citing unpublished
opinions in the federal courts of appeal and the appellate courts
of the fifty states and the District of Columbia. We have sought
to convey the essence of the rules; however, the format and
scope of this piece does not allow for extensive analysis or
procedural detail. In most instances, we have provided rules or
standard practices for the court of last resort and the
intermediate appellate court.” When we found a court rule, we
cited it. When no court rule governed, we looked to internal
operating procedures, statutes, and cases. When we found no
criteria for full published opinions, we cited standards for
disposition by summary order or memorandum opinions. In
listing publication criteria, we have used the term “affects” to
encompass the terms “alter,” “modify,” “clarify,” “explain,”
or “call attention to” existing law. When a phrase such as
“criteria include” introduces a list, it may be illustrative, rather
than all-inclusive.

4. Comm. on Use of Appellate Court Energies, Advisory Council on Appellate
lustice, Standards for Publication of Judicial Opinions 22-23 (1973). The model rule
proposes that an opinion should not be published unless it establishes a new rule of law,
alters, modifies or criticizes an existing rule, involves a legal issue of continuing public
interest or resolves an apparent conflict of authority.

5. Delaware, the District of Columbia, Maine, Montana, Nevada, New Hampshire,
Rhode Island, South Dakota, Vermont, West Virginia, and Wyoming do not have
intermediate appellate courts. Directory of State and Federal Courts, Judges, and Clerks,
xi-xiv (Catherine A. Kitchell, comp., 2001 ed., BNA 2000).
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TABLE 1: PUBLICATION RULES IN FEDERAL COURTS

Circuit | Publication Standards Citation Rule
1st Cir. R. 36(b) Ist Cir. R. 36(b)(2)(F)
The general policy is that opinions | “Unpublished opinions may be cited
be published and available for only in related cases . . . Unpublished
citation. An exception may be means the opinion is not published in
2 made if an opinion would not the printed West reporter.”
.E articulate a new rule of law,

modify an established rule, apply
an established rule to novel facts or
would “serve otherwise as a
significant guide to future
litigants.”

2d Cir. R. 0.23 ' 2d Cir.R. 0.23
“{I]n those cases in which decision | The court may append a brief written

! is unanimous and each judge of the | statement to dispositions by summary
8 panel believes that no order. These statements shall not be
3 jurisprudential purpose would be cited or otherwise used in unrelated

» served by a written opinion, cases before this or any other court.

disposition will be made in open

court or by summary order.”

3dCir. L.O.P. 5.2 3d Cir. .O.P. 5.3

“An opinion, whether signed or per | Unreported opinions are not
curiam, is published when it has precedential.

precedential or institutional value.”

o 3d Cir. I.O.P. 5.8

= 3d Cir. LO.P. 5.3 “Because the court historically has

-EE Opinions which appear to have not regarded unreported opinions as

value only to the trial court or the | precedents that bind the court, as such
parties are designated as opinions do not circulate to the full
unreported and are not sent for court before filing, the court by
publication. tradition does not cite to its
unreported opinions as authority.”
4th Cir. R. 36(a) 4th Cir. R. 36(c)
An opinion will be published if it | “Citation of this Court’s unpublished
establishes or affects a rule of law | dispositions. . . in this Court and in
within the circuit, involves a legal | the district courts within this Circuit

e issue of continuing public interest, | is disfavored, except for the purpose
g criticizes existing law, contains an | of establishing res judicata, estoppel,
o original historical review of a legal | or the law of the case.” If counsel

= rule or resolves a conflict between | believes that an unpublished

panels of the court, or creates a disposition of any court has
conflict with a decision in another | precedential value and that there is no
circuit. published opinion that would serve as

well, such disposition may be cited.
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Circuit | Publication Standards Citation Rule
5th Cir. R. 47.5.1 5th Cir. R. 47.5.3
“[O]pinions that may in any way Unpublished opinions issued before
interest persons other than the January 1, 1996 are precedent.
parties to a case should be Because opinions believed to have
published.” Criteria include precedential value are published,
establishing a new rule of law, unpublished opinions should
affecting an existing rule, normally be cited only in the limited
applying an established rule to circumstances of res judicata,
é significantly different facts from collateral estoppel or law of the case.
i those in published opinions,
creating or resolving a conflict 5th Cir. R. 47.5.4
within the circuit or between Unpublished opinions issued on or
circuits, or discussing a factual or | after January 1, 1996 are not
legal issue of significant public precedent except in limited
interest. circumstances of res judicata,
collateral estoppel or law of the case.
Unpublished opinions may be cited
as persuasive authority.
6th Cir. R. 206(a) 6th Cir. R. 28(g)
Criteria considered by panels in “Citation of unpublished decisions in
determining publication include briefs and oral arguments in this
whether a new rule of law is Court and in the district courts within
= established, an existing rule is this Circuit is disfavored, except for
> affected or applied to a novel fact | the purpose of establishing res
) situation, a conflict is created or judicata, estoppel, or the law of the
resolved within the circuit or case.” If a party believes that an
between circuits, or a legal or unpublished disposition has
factual issue of continuing public | precedential value and that no
interested is discussed. published opinion would serve as
well, it may be cited.
7th Cir. R. 53(b) 7th Cir. R. 53(b)(2)(iv)
The court may dispose of an ap- Unpublished orders shall not be cited
peal by unpublished order or pub- | or used as precedent except to sup-
lished opinion. port a claim of res judicata, collateral
estoppel, or law of the case.
= 7th Cir. R. 53(c)(1)
S Criteria for publication include
5 establishing a new rule of law or
w affecting an existing rule, involv-

ing an issue of continuing public
interest, criticizing or questioning
existing law, or constituting a sig-
nificant and non-duplicative con-
tribution to legal literature.
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Circuit Publication Standards Citation Rule
8th Cir. R. App. 1(4) 8th Cir. R. 28A(1)
An opinion should be published “Unpublished opinions are not
when it establishes a new rule of precedent and parties generally
law or affects an existing rule, should not cite them. When relevant
newly interprets or conflicts with | to establishing the doctrines of res
a decision of a federal or state judicata, collateral estoppel, or the
= appellate court, applies an law of the case, however, the parties
= established rule of law to facts may cite any unpublished opinion.
.20 significantly differing from those | Parties may also cite an unpublished
= in published opinions, involves a | opinion of this court if the opinion
legal or factual issue of has persuasive value on a material
continuing public or legal interest, | issue and no published opinion of
rejects the rationale of a this or another court would serve as
previously published opinion in well.”

the same case, or is a significant
contribution to legal literature.

9th Cir. R. 36-1 9th Cir. R. 36-3

Written dispositions of the court Unpublished opinions are not bind-
are designated as opinions, ing precedent except when relevant
memoranda, or orders. All under the doctrines of law of the
opinions are published; no case, res judicata and collateral es-

memoranda are published; orders | toppel and they may only be cited in

are not published except by order those circumstances or for factual
6

of the court. purposes

Ninth

9th Cir. R. 36-2

Criteria for designating
dispositions as opinions include
establishing or affecting a rule of
law, criticizing existing law, or
involving a legal or factual issue
of unique or substantial public
interest.

6. This rule has been adopted for a limited 30-month period, beginning July 1, 2000.
Litigants are invited to submit comments, after which the Circuit Advisory Committee on
Rules will report to the court not only the frequency of citation of unpublished dispositions,
but also any problems or concerns, and will issue its recommendation whether the rule
should be permanent. Unless the court extends the rule by December 31, 2002, it will
automatically expire on that date, and its former version, prohibiting citation of unpub-
lished dispositions, will be reinstated.
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Circuit | Publication Standards Citation Rule

10th Cir. R. 36.1-.2 10th Cir. R. 36.3
The court writes opinions only in | Unpublished orders and judgments
cases requiring application of new | are not binding precedents, except
points of law that would make the | under the doctrines of law of the
decision a valuable precedent. case, res judicata, and collateral es-

= When the opinion below has been | toppel. While citation of unpublished

5 published, the court ordinarily decisions is disfavored, an unpub-

B~ designates its disposition for pub- | lished decision may be cited if it has
lication. If the disposition is by persuasive value regarding a material
order and judgment, the court will | issue not addressed in a published
publish only the result of the ap- opinion and its use would assist the
peal. court in its disposition of the present

case.

11th Cir. R. 36-1, 36-2 1tth Cir. R. 36-2
When the court determines that an | Unpublished opinions are not
opinion would have no ' considered binding precedent;

= precedential value and the record | however they may be cited as

5 below supports affirmance, the persuasive authority.

q>) judgment or order may be

E affirmed or enforced without 11th Cir. R. 36-3,1.O.P. 5
opinion. An opinion is The court does not favor reliance on
unpublished unless a majority of unpublished opinions.
the panel decides to publish it.

« D.C. Cir. R. 36(a) D.C. Cir. R. 28(c)

B The policy of the court is to Unpublished orders or judgments of

g publish opinions of general public | the court may not be cited as

= interest. Publication criteria precedent. Counsel may refer to an

8 include whether it is a case of first | unpublished disposition when its

i impression; whether it alters, binding or preclusive effect, rather

8 affects, criticizes, or questions than its quality as precedent, is

ﬁ:) existing law; or whether it relevant.

= resolves an apparent conflict

‘5 within the circuit or creates a

conflict between circuits.
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Circuit | Publication Standards Citation Rule

Fed. Cir. R. 47.6(a) Fed. Cir. R. 47.6(b)
Disposition of an appeal may be An opinion designated as
announced in an opinion or in a nonprecedential may not be cited
judgment of affirmance without except in relation to a claim of res
opinion. Dispositions not to be judicata, collateral estoppel or law of
cited as precedent are issued the case.
specifically stating that fact.
Fed. Cir. R. App. VI.O.P. 10

— The court’s policy is to limit

S precedential opinions. Criteria for

3 publication include issues of first

LQL) impression; cases that establish a

new rule of law, affect, or
criticize existing law; cases that
apply existing rules to novel fact
situations; cases that create or
resolve conflicts in the circuit or
between circuits; or cases treating
legal issues of substantial public
interest, a new constitutional or
statutory issue, or a previously
overlooked rule of law.
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TABLE 2: PUBLICATION RULES IN STATE COURTS

State | Publication Standards Citation Rule
Ala. R. App. P. 53, 54 Ala. R. App. P. 53(d) , 54(d)
All supreme court, court of civil ap- Unpublished decisions of the su-
peals and court of criminal appeals preme court, court of civil appeals
< opinions are published in the official and court of criminal appeals “have
g |reports of Alabama decisions. Trial no precedential value and shall not
S court judgments or orders may be af- be cited in arguments or briefs and
Q| firmed without opinion when the court shail not be used by any court
<« | determines that an opinion would serve | within this state, except for . . . es-
no significant precedential purpose tablishing the application of the
(such dispositions are designated as doctrines of law of the case, res
“No Opinion” cases and .are not pub- judicata, collateral estoppel, double
lished). jeopardy, or procedural bar.”
Alaska R. App. P. 214(a) Alaska R. App. P. 214(d)
“The court may determine that an ap- “Summary decisions under this
peal shall be disposed of by summary | rule are without precedential effect
ﬁ order and without formal written opin- | and may not be cited in the courts
% ion. To assist the court in making this | of this state.”
—4 | determination, the parties may request
< in writing that an appeal be so de-
cided.” This rule applies to both the
supreme court and the court of appeals.
Alaska R. App. P. 201.
Ariz. Sup. Ct. R. 111(a)-(b); Ariz. R. Ariz. Sup. Ct. R. 111(c); Ariz. R.
Civ. App. P. 28(a)-(b) Civ. App. P. 28(c)
An opinion is a written disposition in- | Memorandum decisions are neither
tended for publication. A memorandum | regarded as precedent nor cited in
decision is a written disposition not in- | any court except to establish de-
g tended for publication. Publication fenses of res judicata, collateral
8 standards include establishing, criti- estoppel, or law of the case. Cases
‘& | cizing, or affecting existing law; calling | may be cited to inform the appel-
< | attention to rules of law which appear | late court of other memorandum

to have been generally overlooked, or
involving issues of unique interest or
substantial public importance.

decisions so that the court can de-
cide whether to issue a published
opinion, grant a motion for recon-
sideration, or grant a petition for
review.
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State

Publication Standards

Citation Rule

Arkansas

Ark. S. Ct. & Ct. App. R. 5-2(a), (c)
All signed opinions of the supreme
court are published. Court of appeals
opinions may be in conventional or
memorandum form. Court of appeals
opinions resolving novel or unusual
issues will be published. Unpublished
opinions are marked “Not Designated
for Publication.”

See In Re Memorandum Opinions, 700
S.W.2d 63 (Ark. 1985) (per curiam) for
standards governing issuance of memo-
randum opinions.

Ark. S. Ct. & Ct. App. R. 5-2(d)
Court of appeals opinions not des-
ignated for publication are not
published in the official reporter
and “shall not be cited, quoted or
referred to by any court or in any
argument, brief, or other materials
presented to any court (except in
continuing or related litigation
upon an issue such as res judicata,
collateral estoppel, or law of the
case).”

California

Cal. R. Ct. 976(a)
All opinions of the supreme court are
published in the official reports.

Cal. R. Ct. 976(b)

Opinions of the court of appeals or ap-
pellate departments of the superior
court are not published unless the
opinion establishes a new rule of law,
applies an existing rule to novel facts,
criticizes or affects an existing rule,
resolves or creates a conflict in the law,
involvés a legal issue of continuing
public interest, or makes a significant
contribution to legal literature.

California has a rule on partial publica-
tion, Cal. R. Ct. 976.1, and a rule on
depublication, Cal. R. Ct. 979.

Cal. R. Ct. 977

Opinions of a court of appeal or
appeliate departments of the supe-
rior court that are not certified for
publication or ordered published
may not be cited or relied on by a
court or a party in any other action
or proceeding except when it is
relevant under the doctrines of law
of the case, res judicata or collat-
eral estoppel or it affects the same
defendant in another criminal or
disciplinary proceeding.
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State

Publication Standards

Citation Rule

Colorado

Although all supreme court opinions
are published, the court does dispose of
some issues by unpublished order.’

Colo. App. R. 35(f)

A court of appeals opinion is not pub-
lished unless it establishes a new rule
of law, affects an existing rule, applies
an established rule to a novel fact
situation, involves a legal issue of con-
tinuing public interest, “directs atten-
tion to the shortcomings of existing
common law or inadequacies in stat-
utes,” or resolves an apparent conflict
of authority. Unpublished opinions bear
the legend, “Not Selected for Publica-
tion.”

Unpublished orders of the supreme
court may not be cited.’®

Colo. App. R. 35(f)

“Those opinions selected for offi-
cial publication shall be followed
as precedent by the trial judges of
the State of Colorado.”

Connecticut

Conn. Gen. Stat. § 51-212(b)

“The reporter or the person appointed
to perform his duties shall make reports
of [all] the cases argued and determined
in the Supreme Court, [and] prepare the
reports for publication.”

Conn. Gen. Stat. § 51-215a(b)

The clerk of the appellate court files
copies of memoranda of decisions in
appellate court cases with the reporter
of judicial decisions. The reporter pre-
pares all of the decisions for publica-
tion.

Conn. R. App. P. 67-9

Unreported decisions from other
Jurisdictions may be cited before
the court if the person making ref-
erence to the decision provides the
court and opposing counsel with
copies.

7. Telephone interview with Susan Festag,

L1, 2001).
8. Id.

Chief Deputy Clerk, Colo. Sup. Ct. (May
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State

Publication Standards

Citation Rule

Delaware

Del. Sup. Ct. R. 17(a)

“All decisions finally determining or
terminating a case shall be made by
written opinion, or by written order, as
determined by the Court.”

See Del. Sup. Ct. I.O.P. XI(2) for crite-
ria on disposition by order.

Del. Sup. Ct. R. 93(b)(i)

Each opinion of the supreme court is
reported for official publication in full
text. All final orders of the supreme
court are reported for publication only
in table form.

Del. Sup. Ct. R. 14(b)(vi)(4)
Unreported opinions or orders may
be cited, but a copy must be pro-
vided.

Del. Sup. Ct. R. L.O.P. X(8)
“Supreme Court Rule 17 has been
amended to permit orders of the
Delaware Supreme Court to be
cited as precedent’.... Even
though both published opinions
and case dispositive judgment or-
ders have precedential value, the
Court avoids citing to its orders as
authority.”

District of Columbia

D.C. Ct. App. R. 36(c)

“An opinion may be either published
or unpublished. Any party or other in-
terested person may request that an un-
published opinion be published by
filing a motion . .. stating why publi-
cation is merited. Publication shall be
granted by a vote of two or more mem-
bers ... but a motion filed by a non-
party shall not be granted except on a
showing of good cause. The court sua
sponte may also publish at any time a
previously issued but unpublished
opinion.”

D.C. Ct. App. R. 28(h)

“ Any published opinion or order of
this court may be cited in any brief.
Unpublished opinions or orders of
this court shall not be cited in any
brief, except when they are rele-
vant under the doctrines of the law
of the case, res judicata, or collat-
eral estoppel, or in a criminal ac-
tion or proceeding involving the
same defendant.”

Florida

All Supreme Court opinions are pub-
lished unless the file is sealed. Disposi-
tion orders are published in table form.
In the District Courts of Appeal, full
opinions are generally published; many
cases are disposed of as per curiam af-
firmances without written opinion. "

Dept. of Legal Affairs v. Dist. Ct. of
App., Fifth Cir., 434 8.2d 310 (Fla.
1983): Per curiam affirmances
without written opinion have no
precedential value and should not
be cited.

9. See New Castle County v. Goodman, 461 A.2d 1012, 1013 (Del. 1983) (citing rule

change).

10. Telephone interview with James Logue, Florida Reporter of Decisions (Apr. 16,

2001).
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Georgia

Ga. Sup. Ct. R. 59

The supreme court may affirm without
opinion when one or more of the fol-
lowing circumstances exists and is dis-
positive of the appeal: the judgment is
supported by the evidence; there is no
harmful error of law requiring reversal;
or an opinion would have no preceden-
tial value because the judgment below
contains an adequate explanation of the
decision.

Ga. Ct. App. R. 34
“Opinions are reported except as oth-
erwise designated by the court.”

Ga. Ct. App. R. 36

Court of appeals cases may be affirmed
without opinion when the evidence
supports the judgment; there is no re-
versible error of law and an opinion
would have no precedential value; the
judgment below contains an adequate
explanation of the decision; and/or “the
issues are controlled adversely to the
appellant for the reasons and authority
given in the appellee’s brief.”

Unpublished supreme court opin-
ions may not be cited."

Ga. Ct. App. R. 36
“Rule 36 cases have no preceden-
tial value.”

Ga. Ct. App. R. 33(a)

A judgment fully concurred in by
all judges in a division, or a full
concurrence by a majority in an
appeal decided by a seven- or
twelve-judge court is a binding
precedent.

Ga. Ct. App. R. 33(b)

An unreported opinion establishes
the law of the case, but is neither a
“physical” nor binding precedent.

Under Ga. Ct. App. R. 33(a), a
“physical precedent” is:

[a} judgment which is fully con-
curred in by all judges of the Di-
vision is a binding precedent; if
there is a special concurrence
without a statement of agreement
with all that is said in the opinion
or a concurrence in the judgment
only, the opinion is a physical
precedent only. If the appeal is
decided by a seven or twelve
judge Court, a full concurrence
by a majority of judges is a
binding precedent, but if the
Jjudgment is made only by special
concurrences without a statement
of agreement with all that is said
in the opinion or by concurrence
in the judgment only, there being
general concurrence by less than
a majority of the Judges, it is a
physical precedent only.

‘I'L. Telephone interview with Ginger Wade, Editor of Supreme Court Advance Sheets,
Ga. Sup. Ct. (May 18, 2001).




FEDERAL AND STATE COURT RULES

263

State

Publication Standards

Citation Rule

Hawaii

Haw. R. App. P. 35 (a)-(b)

Dispositions may take the form of pub-
lished, per curiam or memorandum
opinions or dispositional orders.
Memorandum opinions and disposi-
tional orders are not published except

when ordered by the court.

Haw. Intermediate Ct. App. R. 2(a)

“A full opinion of the intermediate
court of appeals shall be published in a
manner authorized by the supreme
court. The supreme court, however,
may order that a full opinion be
changed to a memorandum opinion.”

The Hawaii Rules of Appellate Proce-
dure govern all proceedings in the Ha-
waii appellate courts unless otherwise
provided by statute or supreme court
rules. Haw. R. App. P. 1.

Haw. R. App. P. 35(c); Haw. In-
termediate Ct. App. R. 2(b)

A memorandum opinion or unpub-
lished dispositional order may not
be cited except to establish the law
of the pending case, res judicata or
collateral estoppel, or in a criminal
action or proceeding involving the
same respondent.

Idaho

Idaho Sup. Ct. Internal R. 13(f)

“At or after the oral conference fol-
lowing the presentation of oral argu-
ment or the submission of the case to
the Court on the briefs, the Court, by
unanimous consent of all justices, may
determine not to publish the final

opinion of the Court.” "

Idaho Sup. Ct. Internal R. 13(f)

“If an opinion is not published, it
may not be cited as authority or
precedent in any court.”

12. The Idaho Court of Appeals follows this rule as well. E-mail from Fred Lyon,
Reporter of Judicial Decisions, Idaho Sup. Ct., to Melissa Serfass (Mar. 26, 2001).
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Illinois

All Supreme Court opinions are pub-
lished."”

I11. Sup. Ct. R. 23

Decisions of the Appellate Court may
be in the form of a full opinion, a writ-
ten order or a summary order. Only
opinions will be published. Opinions
are issued only when the decision es-
tablishes a new rule of law, criticizes or
affects an existing rule, or resolves,
creates, or avoids an apparent conflict
within the Appellate Court.

Publication of opinions is subject to
limitations contained in Supreme Court
Administrative Order MR No. 10343
(1994). This order limits the total num-
ber of opinions each district appellate
court may file annually.

I1. Sup. Ct. R. 23(e)

“An unpublished order is not
precedential and may not be cited
by any party except to support
contentions of double jeopardy, res
judicata, collateral estoppel or law
of the case.”

Indiana

Ind. R. App. P. 65(A)

All supreme court opinions are pub-
lished. Court of appeals opinions are
published if the case establishes, affects
or criticizes a rule of law or discusses
“a legal or factual issue of unique in-
terest or substantial public impor-
tance.” Other court of appeals cases are
decided by memorandum decisions
designated as not-for-publication.

Ind. R. App. P. 65(D)

“Unless later designated for publi-
cation, a  not-for-publication
memorandum decision shall not be
regarded as precedent and shall not
be cited to any court except by the
parties to the case to establish res
Jjudicata, collateral estoppel, or law
of the case.”

Iowa

Iowa Code Ann. § 602.4106

All supreme court decisions and opin-
ions shall be in writing. Only those de-
cisions deemed of sufficient general
importance by the court are published.

Iowa Sup. Ct. R. 10

The court of appeals writes full opin-
ions only in those cases that do not
meet the criteria for disposition by
memorandum opinion.

For criteria, see Iowa Sup. Ct. R. 9.

TIowa R. App. P. R. 14(e)
“Unpublished opinions of the lowa
appellate courts or any other court
may not be cited as authority.”

Iowa Sup. Ct. R. 10(f)
Unpublished court of appeals deci-
sions may not be cited except when
establishing the law of the case, res
judicata or collateral estoppel, or in
a criminal action involving the
same defendant.

13. Telephone interview with Brian Ervin, Reporter of Judicial Decisions, Illinois Su- -
preme Court (May 11, 2001).

14. Specific publication criteria for IHlinois Supreme Court opinions were not found.
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Kansas

Kan. Sup. Ct. R. 7.04

Opinions of the appellate courts may be
memorandum opinions or formal
opinions. Memorandum opinions are
normally marked “Not Designated for
Publication.” Opinions are published in
the official reports only when they meet
certain standards such as establishing a
new rule of law, affecting or criticizing
existing law, involving a legal issue of
continuing public interest, applying an
established rule of law to a novel fact
situation, resolving an apparent conflict
of authority, or contributing signifi-
cantly to legal literature.

A memorandum opinion may be pre-
pared when a case decides no new
question of law or is otherwise consid-
ered to have no precedential value.
Kan. Stat. Ann. § 60-2106(a).

Kan. Sup. Ct. R. 7.04

Unpublished opinions are deemed
to be without value as precedent
and are not uniformly available to
all parties. Opinions marked *“Not
Designated for Publication” shall
not be cited as precedent, except to
support a claim of res judicata,
collateral estoppel, or law of the
case.

Kentucky

Ky. Rev. Stat. § 21A.070

All supreme court opinions are pub-
lished. The supreme court determines
which opinions of the court of appeals
and lower courts are published.

Ky. R. Civ. P. 76.28(4)(a)

Opinions of the appellate courts will be
published as directed by the court is-
suing the opinion. Every opinion shall
be marked either “ To Be Published” or
“Not To Be Published.”

Rule 76 also applies in criminal ac-
tions. Ky. R. Crim. P. 12.02.

Ky. R. Civ. P. 76.28(4)(c)

Unpublished opinions shall not be
cited or used as authority in any
other case in any court of this state.




266

THE JOURNAL OF APPELLATE PRACTICE AND PROCESS

State

Publication Standards

Citation Rule

Louisiana

The types of opinions issued by the
Louisiana Supreme Court include
signed opinions, per curiam opinions
and summary orders. All opinions are
public record and are published in the
Southern Reporter."

La. Unif. R. Ct. App. 2-16.2

Court of appeals opinions are published
when a majority of the panel decide
that the opinion establishes a new rule
of law or affects an existing rule; in-
volves a legal issue of continuing pub-
lic interest; criticizes existing law;
resolves an apparent conflict of author-
ity; or will serve as a useful reference,
such as one reviewing case law or leg-
islative history.

See La. Unif. R. Ct. App. 12-16.1 for
the standards for issuance of memoran-
dum and per curiam opinions as well as
full opinions.

All supreme court opinions may be
cited."

La. Unif. R. Ct. App. 2-16.3
“Opinions marked ‘Not Desig-
nated for Publication’ shall not be
cited, quoted, or referred to by any
counsel, or in any argument, brief,
or other materials presented to any
Court, except in continuing or re-
lated litigation.”

Maine

4 Me. Rev. Stat. Ann. § 702

The reporter of decisions reports cases
at his discretion, under the supervision
of the chief justice of the supreme judi-
cial court.

Admin. Orders Sup. Jud. Ct.—New
Citation Form, 8/20/1996

“Memorandum  Decisions  and
Summary Orders shall not be pub-
lished in the Atlantic Reporter and
shall not be cited as precedent for a
matter addressed therein.”

Maryland

Md. Cts. & Jud. Proceedings Code
Ann. § 13-203 (2000)

The state reporter prepares reports of
cases designated for publication by the
court of appeals and the court of special
appeals.

Md. R. App. Rev. 8-113

The court of special appeals designates
for publication only those opinions that
have substantial general interest as
precedent.

Md. R. App. Rev. 8-114

An unreported opinion of the court
of appeals or court of special ap-
peals is neither precedent nor per-
suasive authority, but may be cited
in either court for other purposes.
In any other court, an unreported
opinion of either court may be
cited only when relevant under the
doctrine of the law of the case, res
judicata, or collateral estoppel, in a
criminal action or related proceed-
ing involving the same defendant,
or in a disciplinary action involving
the same respondent.

15. E-mail from John Tarlton Olivier, Clerk of La. Sup. Ct., to Melissa Serfass (May 4,

2001).

16. Id.
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Massachusetts

Mass. Ann. Laws ch. 221 § 64

The reporter of the supreme judicial
court has discretion to report the cases
more or less at large according to their
relative importance.

Mass. Ann. Laws ch. 211A § 9

All decisions of the appeals court shall
be in writing, except that in appropriate
cases an order, direction, judgment, or
decree may be entered without stating
reasons. The reporter of decisions pub-
lishes opinions of the appeals coutt.

Mass. App. Ct. R. 1:28

The court may affirm, modify or re-
verse the lower court’s action by writ-
ten order upon determination that no
substantial question of law is presented
by the appeal or that no clear error of
law was committed.

Lyons v. Labor Relations Commn.,
476 N.E.2d 243 (Mass. App.
1985). “This court’s summary de- ||
cisions pursuant to Rule 1:28 of the
Appeals Court... are without
precedential value and may not be
relied upon or cited as authority in
unrelated cases. .. [T]he so called
summary decisions, while binding
on the parties, may not disclose
fully the facts of the case or the
rationale of the panel’s deci-
sion. ... Summary decisions, al-
though open to public examination,
are directed to the parties and to the
tribunal which decided the case,
that is, only to persons who are
cognizant of the entire record.”

A recent case, Horner v.Boston
Edison Co., 695 N.E.Z2d 1093
(Mass. App. 1998) affirms this
principle, stating, “We have never
suggested that summary decisions
of this court issued pursuant to rule
1:28 ... may be relied upon or
cited as authority in other cases. In
fact, we reached the opposite con-
clusion in at least two other cases.”
Id.n.7.
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Michigan

All supreme court opinions and orders
are published."

Mich. Ct. R. 7.215(A)-(B)

Court of appeals opinions must be
written in the form of a signed opinion,
a per curiam opinion, or a memoran-
dum opinion. Memorandum opinions
are not published; per curiam opinions
are not published unless one of the de-
ciding judges directs the reporter to do
so. Circumstances when an opinion
must be published include if it estab-
lishes a new rule of law, construes a
constitutional or statutory provision or
court rule, affects or criticizes existing
law, extends existing law in a new fac-
tual context, reaffirms a legal principle
or creates or resolves an apparent con-
flict of authority.

Rule 7.215(A) was amended by Mich.
Sup. Ct. Order 99-35, 99-56 issued De-
cember 13, 2000, and effective April 1,
2001. Prior to this amendment, publi-
cation of a per curiam or memorandum
opinion required a majority of the
judges to direct its publication.

Mich. Ct. R. 7.215(C)

An unpublished opinion is not
binding precedent under the rule of
stare decisis, but may be cited if a
copy is provided to the court and to
opposing parties. A published
opinion of the court of appeals has
precedential effect under the rule of
stare decisis.

17. Telephone interview with Brian Draper, Assistant to the Reporter of Decisions,
Mich. Sup. Ct. (May 11, 2001).
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Minnesota

All supreme court opinions are pub-
lished.”

Minn. R. Civ. App. P. 136.01

Court of Appeals dispositions may be
in the form of published, unpublished
or order opinions.

Minn. Stat. Ann. § 480A.08(3)(c)

The court of appeals publishes only
those decisions that establish a new rule
of law, overrule a previous court of ap-
peals’ decision not reviewed by the su-
preme court, provide important
procedural guidelines in interpreting
statutes or administrative rules, involve
a significant legal issue, or that would
significantly aid in the administration
of justice.

This rule is restated in Minn. Ct. App.
Spec. R. of Prac. 4.

Minn. R. Civ. App 136.01(b)
“Unpublished opinions and order
opinions are not precedential ex-
cept as law of the case, res judicata
or collateral estoppel, and may be
cited only as provided in Minn.
Stat. § 480A.08, subd. 3.”

Minn. Stat. Ann. §480A.08(3)
Unpublished opinions are not
precedential except as law of the
case, res judicata or collateral es-
toppel. Unpublished opinions may
be cited if copies are provided to
all parties.

This rule is restated in Minn. Ct.
App. Spec. R. of Prac. 4.

Mississippi

Miss. R. App. P. 35-A(a); Miss. R.
App. P. 35-B(a)

The supreme court or court of appeals
“may write opinions on all cases heard
by that Court and shall publish all such
written opinions. In cases where the
judgment of the trial court is affirmed,
an opinion will be written in all cases
where the ... Court assesses damages
for a frivolous appeal and in other cases
if a majority of the justices deciding the
case determine that a written opinion
will add to the value of the jurispru-
dence of this state or be useful to the
parties or to the trial court.”

See Miss. R. App. P. 35-A(c) and Miss.
R. App. P. 35-B(d) for standards on per
curiam affirmance without formal
opinion when an opinion would have
no precedential value.

Miss. R. App. P. 35-A(b); Miss. R.
App. P. 35-B(b)

“Opinions in cases decided prior to
the effective date of this rule [Nov.
1, 1998] which have not been des-
ignated for publication shall not be
cited, quoted or referred to by any
court or in any argument, brief or
other materials presented to any
court except in continuing or re-
lated litigation upon an issue such
as res judicata, collateral estoppel
or law of the case.”

18. Telephone interview with Janet Chapdelaine, Reporter of Judical Decisions, Minn.
Sup. Ct. (May 11, 2001).
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Missouri

Mo. Sup. Ct. R. 84.16(b)

In the supreme court and the court of
appeals, when all judges in a case agree
to affirm and believe that an opinion
would have no precedential value, dis-
position may be by memorandum deci-
sion or written order. A memorandum
decision or written order may be en-
tered when the appellate court unani-
mously determines that any of the
following circumstances exists and is
dispositive: the trial court judgment is
supported by substantial evidence and
is based on findings that are not clearly
erroneous, the evidence sufficiently
supports a jury verdict, an administra-
tive agency order is supported by the
evidence, or no error of law appears.

See Mo. Sup. Ct. R. 30.25 for the rule
governing summary orders in criminal
cases.

Mo. Sup. Ct. R. 84.16(b)

“A written statement may be at-
tached to the memorandum deci-
sion or written order setting out the
basis for the court’s decision. The
statement shall be unanimous, shall
not constitute a formal opinion of
the court, shall not be reported, and
shall not be cited or otherwise used
in any case before any court.”

Montana

Mont. Code Ann. § 3-2-601

All decisions of the supreme court must
be in writing, stating the grounds of the
decision.

Mont. Internal Op. R. § I(c)

Appeals that present no constitutional
issues or issues of first impression, or
do not establish new precedent, modify
existing precedent, or, in the opinion of
the court, will not provide future guid-
ance for citation purposes, may be clas-
sified by the court as noncitable
opinions. Such decisions will not in-
clude a detailed  statement of facts or
law.

Mont. Internal Op. R. § I(c)
Appeals disposed of under this
section shall not be citeable as
precedent but shall be filed as a
public document with the clerk,
and shall be reported by result
only.
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R. 12

Neb. Rev. Stat. § 24-208

Nebraska

deemed interesting or important.

Neb. Rev. Stat. § 24-1104(1)

randum opinions are appropriate.

Neb. Sup. Ct. R. 2(EX(1); Neb. Sup. Ct.

The supreme court and court of appeals
prepare written opinions in cases be-
lieved to require explanation or be-
lieved to have precedential value.

The supreme court reports decisions
which reverse or modify a district court
judgment, and other decisions which
determine or modify any previously
unsettled or new and important ques-
tion of law, or construe any provision
of the constitution or a statute not con-
strued before, and other decisions

Court of appeals decisions are issued in
the form of an order that may be ac-
companied by a memorandum opinion.
Memorandum opinions are not pub-
lished unless ordered by the court.

Neb. Rev. Stat. § 24-1104(2) provides
criteria for determining when memo-

Neb. Sup. Ct. R. 9(C)(4)
“Nebraska cases shail be cited by
the state reports, but may include
citation to such other reports as
may contain such cases.” The im-
plication is that only reported cases
may be cited. Some Nebraska Su-
preme Court cases may be disposed
of by summary disposition under
Neb. Sup. Ct. R. 7.

Neb. Sup. Ct. R. 2(E)(4)-(5)

Court of appeals opinions which
have been designated “For Perma-
nent Publication” are precedential
and may be cited in any court;
other opinions and memorandum
opinions may be cited only when
related by identity between the
parties or the causes of action.

Nevada

Nev. Rev. Stat. § 2.160

”

ing....

There are no established rules govern-
ing when an opinion is written. Opin-
ions are published; dispositions that are
not published are framed as orders."”

“All opinions and decisions rendered
by the supreme court shall be in writ-

Nev. Sup. Ct. R. 123

Unpublished opinions are not
precedential and may not be cited
as legal authority except when
relevant under the doctrines of law
of the case, res judicata or collat-
eral estoppel or relevant in a crimi-
nal or disciplinary proceeding
affecting the same individual.

19. Telephone interview with Janette Bloom,

11, 2001).

Clerk of the Court, Nev. Sup. Ct. (May
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New Hampshire

N.H. Sup. Ct. R. 25(1)

The supreme court may dispose of
cases summarily. An order of summary
affirmance may be entered in those cir-
cumstances when no substantial ques-
tion of law exists and the court does not
disagree with the result below, the
opinion of the lower court identifies
and discusses the issues presented and
the supreme court does not disagree
with them, or no substantial question of
law is presented in an administrative
agency appeal and the court does not
find the decision unjust or unreason-
able, or for other just cause, in which
case a succinct statement of the reason
for affirmance must be included. An
order of summary dismissal or sum-
mary reversal for just cause must also
contain a succinct statement of the rea-
son for dismissal or reversal.

N.H. Sup. Ct. R. 25(5)

“Cases summarily disposed of un-
der this rule shall not be regarded
as establishing precedent or be
cited as authority.”

New Jersey

N.J. R. Gen. App. 1:36-2

All opinions of the supreme court are
published unless the court directs oth-
erwise. Appeliate division opinions are
published only when the issuing panel
directs their publication. Publication
guidelines for opinions include whether
the decision involves a substantial
question of U.S. or N.J. constitutional
law, determines a new and important
question of law, affects or criticizes
existing law, determines a substantial
question with no N.J. case law after
Sept. 15, 1948, is of continuing public
interest, resolves an apparent conflict or
authority, or contributes significantly to
legal literature.

N.J. Ct. R. 2:11-3(e)(1)-(2) sets out the
guidelines for affirmance without
opinion in civil, criminal, quasi-
criminal, and juvenile appeals.

N.J. R. Gen. App. 1:36-3
Unpublished opinions do not con-
stitute precedent and are not bind-
ing on any court. Unpublished
opinions may be cited for purposes
of res judicata, collateral estoppel,
the single controversy doctrine, or
any other similar principle of law
only.
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New Mexico

N.M. R. App. P. 12-405

All formal opinions of the appellate
court are published. A formal opinion
is not always necessary. An order, deci-
sion, or memorandum opinion is ap-
propriate  when the issues  have
previously been decided by the su-
preme court or court of appeals; the
issue is disposed of by the presence or
absence of substantial evidence; a stat-
ute or court rule is controlling; the as-
serted error is not prejudicial; or the
issues are manifestly without merit.

This rule applies to both the supreme
court and the court of appeals. N.M. R.
App. P. 12-101.

N.M. R. App. P. 12-405(C)

“ An order, decision, or memoran-
dum opinion, because it is unre-
ported and not uniformly available
to all parties, shall not be published
nor shall it be cited as precedent in
any court.”

New York

N.Y. CLS Jud. § 431

The Law Reporting Bureau is required
to publish every opinion, memoran-
dum, and motion transmitted to it by
the court of appeals and the appellate
divisions. The state reporter also selec-
tively publishes appellate term and trial
court opinions in the Miscellaneous
Reports.”

There is no official court rule or
statute prohibiting citation of un-
published opinions.”

North Carolina

All supreme court opinions are pub-
lished, some as per curiam orders.”

N.C. R. App. P. 30(eX(1)

The Court of Appeals is not required to
publish an opinion in every decision. If
the deciding panel determines that the
appeal involves no new legal principles
and that a published opinion would
have no precedential value, it may di-
rect that no opinion be published.

N.C. R. App. P. 30(e)}(3)

“A decision without a published
opinion is authority only in the
case in which such decision is ren-
dered and should not be cited in
any other case in any court for any
purpose, nor should any court con-
sider any such decision for any
purpose except in the case in which
such decision is rendered.”

20. Telephone interview with Gary Spivey, State Reporter, N.Y. Ct. App. (Apr. 27,

2001). For details on sele
State Law Reporting Bureau

htm> (visited Apr. 27, 2001).

21. Spivey interview, supra n. 20. Reg

ction criteria for the Miscellaneous Reports, see the New York
web site at <http://www.courts.state.ny.us/reporter/Selection.

arding the precedential value of unpublished

New York Supreme Court opinions, in Eaton v. Chahal, 553 N.Y.S.2d 642, 646 (Sup. Ct.

1990), the court commented upon
issued by Judges of coordinate juris
consideration, are not binding precedent up

22. Telephone interview with Ralph A. White,
Sup. Ct.

3

‘the practice of citing to this court unreported decisions
diction. Such decisions, although entitled to respectful
on this court.”

Jr., Reporter of Judicial Decisions, N.C.
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North Dakota

N.D.R. App. P. 35.1

The supreme court may affirm by
summary opinion in any case in which
no reversible error of law occurred and
one of the following situations exists:
the appeal is frivolous and completely
without merit, the judgment of the trial
court is based on findings of facts that
are not clearly erroneous, the jury ver-
dict is substantially supported by evi-
dence, the trial court did not abuse its
discretion, the administrative agency
order is supported by a preponderance
of the evidence, the summary judg-
ment, directed verdict, or judgment on
the pleadings is supported by the rec-
ord, or a previous controlling appellate
decision is dispositive of the appeal.
The court may also reverse by sum-
mary opinion when a previous control-
ling appellate is dispositive.™

Rule 35.1 summary dispositions
may be cited as precedent.”

23. The North Dakota Court of Appeals is not a permanent sitting court. It receives
assignments from the supreme court mainly to alleviate the supreme court’s workload.
Although the rules establishing the court of appeals allow for discretionary publication,
court of appeals opinions have not been numerous, and all opinions are published in a
manner similar to the supreme court. E-mail from Penny Miller, Clerk of N.D. Sup. Ct., to
Melissa Serfass (May 14, 2001).

24, Telephone interview with Penny Miller, Clerk of N.D. Sup. Ct. (Apr. 20, 2001).
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Ohio

Ohio Sup. Ct. R. for Reporting Op.
1(A)

All supreme court opinions are reported

in the Ohio official reports.

Ohio Sup. Ct. R. for Reporting Op.
2(B)

A court of appeals opinion may be se-

lected for official reporting if the su-
preme court reporter determines that
the case contributes significantly to
Ohio case law, and the court which
heard the case certifies that it meets

certain standards, which include estab-
lishing a new rule of law; affecting an
existing rule; applying an established
rule to significantly different facts; ex-
plaining, criticizing, or reviewing the
history of an existing rule; creating or
resolving a conflict of authority; or dis-

cussing factual or legal issues of sig-
nificant public interest.

Ohio Sup. Ct. R. for Reporting Op.
2(G)

Unofficially published opinions
and unpublished opinions of the
courts of appeals may be cited as
controlling authority in the judicial
district in which they were decided
when relevant under the doctrines
of the law of the case, res judicata
or collateral estoppel or in a crimi-
nal proceeding involving the same
defendant. In all other situations,
such opinions shall be considered
persuasive authority. Opinions re-
ported in the Ohio official reports
are controlling authority for all
purposes in the judicial district in
which they were rendered unless
and until each such opinion is re-
versed or modified by a court of
competent jurisdiction.
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Oklahoma

Okla. Sup. Ct. R. 1.200(a)

Supreme court and court of civil ap-
peals opinions are issued in memoran-
dum form unless they establish,
criticize or affect a rule of law, involve
a legal issue of continuing public inter-
est, apply an established rule to a novel
fact situation, resolve an apparent con-
flict, or contribute significantly with a
historical legal review or description of
legislative history.

Okla. Ct. Crim. App. R. 3.13(A)
“Opinions may be by Summary Opin-
ion form, memorandum or of such
length and detail as the Court deter-
mines.””

Okla. Sup. Ct. R. 1.200(b)(5)
Memorandum opinions, unless
otherwise required to be published,
are marked: “Not for Official Pub-
lication.” These opinions shall not
be considered as precedent by any
court or cited in any brief or other,
except for purposes of res judicata,
collateral estoppel, or law of the
case. They shall neither be pub-
lished in the unofficial or official
reporter, nor on the Supreme Court
World Wide Web site.

Okla. Sup. Ct. R. 1.200(b)(6)-(8)
governs reporting of opinions and
dispositions in the unofficial re-
porter, Oklahoma Bar Journal.
Opinions designated * For Publica-
tion in O.B.J. Only” are not prece-
dential.

Okla. Ct. Crim. App. R. 3.5(C)(3)
“In all instances, an unpublished
opinion is not binding on this
Court. However, parties may cite
and bring to the Court’s attention
the unpublished opinions of this
Court provided counsel states that
no published case would serve as
well the purpose of which counsel
citesit....”

25. Specific publication standards for the Court of Criminal Appeals were not found.
Standards for the Emergency Appellate Division of the Court of Criminal Appeals are
found at Okla. Ct. Crim. App. R. 12.12(C). For a discussion of issues raised by use of
summary opinions in the court, see Johnson v. State, 1993 OK CR 11, 847 P.2d 810 (Okla.
Crim. App. 1993).
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Or. Rev. Stat. § 19.435

proper by the court.

and orders are published.”

of Decisions

Oregon

fice.

The Supreme Court and the Court of
Appeals may decide cases by memo-
randum decision. Full opinions are pre-
pared only in those cases deemed

All opinions, memorandum decisions,

Or. Ct. App. Internal Practices Forms

When the deciding judges agree on the
result and agree that an opinion would
have no precedential value, a case may
be decided without opinion. Per curiam
opinions are issued when the judges
agree on the analysis and the result, the
law is clear, and an extensive opinion is
not needed. The court generally decides
cases by signed opinion when an opin-
ion would have precedential value be-
cause it involves a previously
undecided issue of law or because it
applies established law to new or “ex-
ceptionally illustrative” facts, issues of
unusual public concern exist, or a
summary statement of the reasons for
reversal or modification would not suf-

Supreme Court affirmances with-
out opinion may be cited, but have
no authority.”

Or. R. App. P. 5.20(5)
“Cases affirmed without opinion
by the Court of Appeals should not
be cited as authority.”

26. Telephone interview with Mary Bauman, Reporter of Judicial Decisions, Oregon

Supreme Court (May 18, 2001).
27. Id.




278

THE JOURNAL OF APPELLATE PRACTICE AND PROCESS

State

Publication Standards

Citation Rule

Pennsylvania

Pa. R. Sup. Ct. L.O.P. III (Notes)

A per curiam order may be used when
the Court’s decision does not establish
a new rule of law, does not affect or
criticize an existing rule, does not apply
an established rule to novel facts, does
not constitute the only, or only recent
binding precedent on an issue, does not
involve a legal issue of continuing
public interest, or whenever the Court
decides it is appropriate.

Pa. R. Cmmw. Ct. [.LO.P. §412

The author of a commonwealth court
opinion of a panel or the court en banc
recommends whether it is reported.
This recommendation is followed un-
less a majority of the court disagrees.

Pa. R. Cmmw. Ct. .LO.P. §413

Each reported opinion is designated as
an “opinion.” An unreported opinion is
designated as a “memorandum opin-

133

on.

Pa. R. Super. Ct. 1.O.P. 65.37(C)

Publication of decisions is within the
panel’s discretion, but generally a deci-
sion should be published when any of
the following apply: it is by a court en
banc; it establishes a new rule of law,
applies an existing rule to novel facts,
affects or criticizes an existing rule, or
resolves an apparent conflict of author-
ity; it involves a legal issue of con-
tinuing public interest; or it constitutes
a significant, non-duplicative contribu-
tion to law by way of an historical legal
review, a review of legislative history,
or a review of conflicting decisions
among the courts or other jurisdictions.

Commonwealth v. Tilghman, 673
A.2d 898 (Pa. 1996). The court in
Tilghman attempted to clear up the
“confusion within the Bar of this
Commonwealth  regarding the
precedential value of orders of this
Court affirming (or reversing) per
curiam an order of a lower
court.”Id. “If a majority of the
Justices of this Court, after re-
viewing an appeal before us...
join in issuing an opinion, our
opinion becomes binding precedent
on the courts of this Common-
wealth.” Id. (citing Commonwealth
v. Mason, 456 Pa. 602, 322 A.2d
357 (1974)).

When a per curiam opinion of the
supreme court affirms on the basis
of the opinion of the lower court,
the holding and reasoning of that
opinion become supreme court
precedent. When a per curiam su-
preme court affirmance says noth-
ing more, the lower court rationale
is ngt adopted and is not preceden-
tial.

Pa. R. Cmmw. Ct. [.O.P. §414
“Unreported opinions of the court
shall not be cited in any opinion of
this court or in any brief or argu-
ment addressed to it, except that
any opinion filed in the same case
may be cited as representing the
law of the case. A one-judge opin-
ion, even if reported, shall be cited
only for its persuasive value, not as
a binding precedent.”

28. Richard B. Cappalli, What Is Authority? Creation and Use of Case Law by
Pennsylvania’s Appellate Courts, 72 Temple L. Rev. 303, 362-365 (1999). This article
provides an outline of the “rules” set forth in Tilghman and a discussion of each rule’s
precedential value.
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Pennsylvania,
cont’d

Pa. R. Super. Ct. .O.P. 65.37(D)

An appeal may be decided by a judg-
ment order without separate memoran-
dum decision when the decision is
unanimous and requires minimal ex-
planation because it is based on estab-
lished law or is clearly supported by the
evidence.

Pa. R. Super. Ct. LO.P. 65.37(A)
An unpublished memorandum de-
cision may not be relied upon or
cited except when relevant under
the doctrine of law of the case, res
Jjudicata, or collateral estoppel, or
when it is relevant to a criminal
action or proceeding involving the
same defendant.

Rhode Island

R.I. Gen. Laws § 8-1-3

“The supreme court shall render written
opinions in all cases decided by it
wherein points of law, pleading, or
practice have arisen which are novel or
of sufficient importance to warrant
written opinions.”

R.I. Gen. Laws § 8-1-6

“The reporter shall make true reports of
all cases in which written opinions have
been rendered, and of all decisions and
rescripts of the court which he or she
may deem to be important and useful,
and also all such matters as the court
may order to be reported.”

R.I. Sup. Ct. R. 16(h)
“Unpublished orders will not be
cited by the Court in its opinions
and such orders will not be cited by
counsel in their briefs. Unpublished
orders shall have no precedential
effect.”
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South Carolina

S.C. App. Ct. R. 220

The appellate court may make its deci-
sions in writing either by published or
memorandum opinion. The supreme
court may file a memorandum opinion
when the court unanimously decides
that a published opinion would have no
precedential value and any one or more
of the following circumstances exists:
The judgment of the trial court is based
on findings of fact which either are or
are not clearly erroneous; the evidence
to support a jury verdict is or is not in-
sufficient; an administrative agency
order meets or does not meet the stan-
dard of review; or no error of law ap-
pears. “The Court of Appeals need not
address a point which is manifestly
without merit.”

This rule governs both the South Caro-
lina Supreme Court and the South
Carolina Court of Appeals. S.C. App.
Ct. R. 101.

S. C. App. Ct. R. 220(a)
Memorandum opinions are not
published in the official reports and
have no precedential value.

S. C. App. Ct. R. 239(d)(2)
“Memorandum opinions and un-
published orders have no prece-
dential value and should not be
cited except in proceedings in
which they are directly involved.”

South Dakota

S.D.R. App. P. 15-26A-87.1

The supreme court may affirm or re-
verse a judgment or order of a trial
court by order or memorandum opinion
when it is clear from the record that the
issues are clearly controlled by setiled
law, findings of fact or jury verdict are
clearly supported by sufficient evi-
dence, an issue of material fact made
summary judgment inappropriate, or
the issue was one of judicial discretion
and abuse is clearly present or absent.

S.D. R. App. P. 15-26A-87.1(E)
Orders or memorandum opinions
issued under this section shall not
be cited or relied on as authority in
any court except when they estab-
lish the law of the case, res judi-
cata, collateral estoppel, or involive
the same defendant in a criminal
action, or the same person in a dis-
ciplinary action.
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Tennessee

Tenn. R. Sup. Ct. 4(A)(2)

All opinions of the supreme court are
published in the official reporter unless
explicitly designated “Not for Publica-
tion.”

Tenn. Ct. App. R. 11; Tenn. Ct. Crim.
App.R. 19

General criteria for publication of
opinions of the court of appeals or the
court of criminal appeals include
whether the opinion establishes a new
rule of law, affects or criticizes an ex-
isting rule or legal principle, applies an
existing rule to novel facts, involves a
legal issue of continuing public interest,
resolves an apparent conflict, or makes
a significant contribution to legal lit-
erature.

Publication of intermediate appellate
court opinions does not go forward un-
til the issue of appeal to the supreme
court has been resolved. The individual
rules provide specific publication
guidelines when application for permis-
sion to appeal has been filed, granted,
or denied. Tenn. Ct. App. R. 10 sets out
the guidelines for affirmances without
opinion and memorandum opinions in
the court of appeals.

Tenn. R. Sup. Ct. 4(F)(1)-(2)
*“If an application for permission to

appeal is hereafter denied by thelj.

Court with a ‘Not for Citation’
designation, the opinion of the in-
termediate appellate court has no
precedential value.” These opin-
ions are not published in any offi-
cial reporter and may not be cited
by any judge or by any litigant ex-
cept in the circumstance of res ju-
dicata, collateral estoppel, law of
the case, or a criminal action in-
volving the same defendant.

Tenn. R. Sup. Ct. 4(H)(1)
Unpublished opinions are control-
ling authority for purposes of res
Jjudicata, collateral estoppel, or law
of the case. Unless designated
“Not for Citation” under subsec-
tion (F) of this rule, unpublished
opinions are persuasive authority in
all other circumstances.

Tenn. Ct. App. R. 12; Tenn. Ct.
Crim. App. R. 19(4)

When unpublished opinions are
cited, copies must be provided.

Texas

Tex. R. App. P. 67

The supreme court hands down a writ-
ten opinion in every case in which it
renders a judgment.

Tex. R. App. P. 47.4

A court of appeals opinion should be
published only when it establishes, af-
fects, or criticizes a rule of law, applies
an existing rule to a new fact situation,
involves a legal issue of continuing
public interest, or resolves an apparent
conflict of authority.

Tex. R. App. P. 77.2

Court of criminal appeals opinions will
be published upon the determination of
a majority of the judges.

Tex.R. App. P. 47.7
Court of appeals opinions that are
not designated for publication have
no precedential value and may not
be cited as authority.

Tex. R. App. P. 77.3

Unpublished opinions of the court
of criminal appeals have no value
as precedent and may not be cited
as authority.
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Utah

Utah R. App. P. 30(c),(d)

When a judgment, decree or order is
reversed or modified, the reasons shall
be given in writing. The court may dis-
pose of a case by expedited decision
without written opinion if it satisfies
the criteria of Rule 31(b).

The Utah Rules of Appellate Procedure
apply to the supreme court and the
court of appeals. Utah R. App. P. 1.

Utah R. App. P. 31(b), (d)

Types of cases qualifying for expedited
decision without opinion include ap-
peals that involve uncomplicated fac-
tual issues primarily based on
documents; summary judgments; dis-
missals for failure to state a claim or for
lack of jurisdiction; and cases based on
uncomplicated issues of law. Expedited
appeal will not be granted when a case
raises a substantial constitutional issue,
an issue of significant public interest,
an issue of first impression or a com-
plicated issue of fact or law.

Utah R. App. P. 31(f)

“Appeals decided under this rule
will not stand as precedent, but, in
other respects, will have the same
force and effect as other decisions
of the court.”

Utah Code Jud. Admin. R. 4-508,
4-605

*“Unpublished opinions, orders and
judgments have no precedential
value and shall not be cited or used
in the courts of this state, except
for purposes of applying the doc-
trine of the law of the case, res ju-
dicata, or collateral estoppel.
Unpublished opinions are “any
memorandum decision, per curiam
opinion, or other disposition of the
Court designated ‘not for official
publication.”

The stated intent of Rule 4-508,
governing civil practice, and Rule
4-605, governing criminal practice,
is to establish a uniform standard
for the citation of unpublished
opinions.
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Vermont

Vt. R. App. P. 33.2

A full opinion may be appropriate
when the court is establishing a new
rule of law, affecting or criticizing an

existing rule, or applying an established

rule to a novel fact situation; the appeal
involves a legal issue of substantial
public interest; or the court may be re-
solving a conflict or apparent conflict
between panels of the court. In other
instances, an entry order or per curiam
opinion may be appropriate.

Vt. R. App. P. 33.1(c)

An entry order decision issued by a
three-justice  panel under the
guidelines set forth in Rule 33.2
that is not published in the Ver-
mont reports may be cited as per-
suasive authority but is not
considered controlling precedent.
These decisions may be cited as
controlling authority with respect
to issues of claim preclusion, law
of the case, and similar issues in-
volving the parties or facts of the
case in which the decision was is-
sued.

Virginia

The supreme court determines by judi-
cial discretion during conference which
cases will be decided by order and
which will be decided by a published
opinion.”

Va. Sup. Ct. R 5:42(i)

“A written opinion of the Supreme
Court stating the law governing each
question certified will be rendered as
soon as practicable after the submission
of briefs and after any oral argument.
The opinion will be sent by the clerk
under the seal of the Supreme Court to
the cértifying court and to counsel for
the parties and shall be published in the
Virginia Reports.”

Va. Code Ann. § 17.1-413(A)

The court of appeals in its discretion
may render its decision by order or
memorandum opinion. All orders and
opinions of the court are preserved with
the record of the case. Opinions that the
court designates as having precedential
value or other legal significance are
reported in separate court of appeals
reports in the same manner as the deci-
sions and opinions of the supreme
court.

There is no prohibition against cit-
ing unpublished orders of the su-
preme court, though their value is
prol(:)ably just as persuasive author-

ity."

In Grajales v. Commonwealth, 353
S.E2d 789, 790 n.1 (Va. App.
1987), the court wrote: “Unpub-
lished memorandum opinions of
[the Court of Appeals] are not to be
cited or relied upon as precedent
except for the purpose of estab-
lishing res judicata, estoppel or the
law of the case.” Later, in Fairfax
County Sch. Bd. v. Rose, 509
S.E.2d 525, 528 n. 3 (Va. App.
1999), the court wrote: ““ Although
an unpublished opinion of the
Court has no precedential value
[citing Grajales], a court or the
commission does not err by con-
sidering the rationale and adopting
it to the extent it is persuasive.”

29. Telephone interview with David Beach, Clerk of the Virginia Supreme Court (Apr.
27, 2001).
30. Id.
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Citation Rule

ions are published.”

Wash. R. App. P. 12.3(d)

Washington

court of appeals.”

All Washington Supreme Court opin-

Whether an opinion will be printed in
the Washington appellate reports or be
filed for public record only will be de-
termined by a majority of the issuing
panel pursuant to RCW 2.06.040. In
making this determination the panel
will use at least the following criteria:
whether a case decides an unsettied or
new question of law or constitutional
principle; affects or reverses an estab-
lished principle of law; is of general
public interest or importance or is in
conflict with a prior opinion of the

Wash. R. App. P. 10.4(h)

An unpublished opinion of the
court of appeals may not be cited
as authority. Unpublished opinions
are defined as those not published
in the Washington appellate re-
ports.

W. Va. Const. Art. VIII, § 4

riam orders are not published.”

West Virginia

The state constitution requires the court
“to prepare a syllabus of the points
adjudicated in each case in which an
opinion is written ... which shall be
prefixed to the published report of the
case.” Thus, all opinions are published.
However, memorandum orders in ad-
ministrative appeals and certain per cu-

Only signed, justice-authored
opinions have precedential value.™

“Per curiam opinions . .. are used
to decide only the specific case be-
fore the Court; everything in a per
curiam opinion beyond the syllabus
point is merely obiter dicta. A per
curiam opinion that appears to de-
viate from generally accepted rules
of law is not binding on the circuit
courts, and should be relied upon
only with great caution. [IJf rules
of law or accepted ways of doing
things are to be changed, then this
Court will do so in a signed opin-
ion, not a per curiam opinion.”
Lieving v. Hadley, 423 S.E.2d 600,
604 n. 4 (W. Va. 1992).

31. Telephone interview with Truman Fuller, Editorial Coordinator, Washington
Supreme Court Reporter of Decisions (May 11, 2001).
32. Specific publication standards for Supreme Court of Washington opinions were not

found.

33. Facsimile from Rory L. Perry II, Clerk, and Blake Westfall, Deputy Clerk, W. Va.

Sup. Ct., to Melissa Serfass (May 8, 2001).
34. Id. :




FEDERAL AND STATE COURT RULES

285

State

Publication Standards

Citation Rule

Wisconsin

All supreme court opinions are pub-
lished; the court disposes of some is-
sues by unpublished order.”

Wis. Stat. § 809.23(1)(a)

In the court of appeals, criteria for pub-
lication in the official reports include
whether the opinion states a new rule of
law or affects or criticizes an existing
rule; applies an established rule to a
novel fact situation; resolves or identi-
fies a conflict of authority; contributes
to the legal literature by reviewing case
law or legislative history; or decides a
case of substantial and continuing pub-
lic interest.

Per curiam orders and authored
opinions may be cited as precedent;
unpublished orders may not.”

Wis. Stat. § 809.23(3)

An unpublished opinion is of no
precedential value and may not be
cited as precedent or authority, ex-
cept to support a claim of res judi-
cata, collateral estoppel, or law of
the case.

Wyoming

Wyo. R. App. P. 9.01
Appellate court decisions are set forth
in a written opinion or order.

Wyo. R. App. P. 9.06

The appellate court may issue a ruling
without a published decision when all
parties to an appeal stipulate in writing
that they so desire. Such abbreviated
opinions provide the ultimate disposi-
tion without a detailed statement of
facts or law.

Wyo. R. App. P. 9.06

Abbreviated opinions are not pub-
lished or generally disseminated
and do not constitute precedent of
the appellate court.

35. Telephone interview with Cornelia Clark, Reporter of Judicial Decisions, Wis. Sup.
Ct. (May 11, 2001).
36. Id.
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STARE DECISIS AS A CONSTITUTIONAL
REQUIREMENT

Thomas Healy'

Is the rule of stare decisis a constitutional requirement, or is it merely a
judicial policy that can be abandoned at the will of the courts? This question,
which goes to the heart of the federal judicial power, has been largely over-
looked for the past two centuries. However, a recent ruling that federal courts
are constitutionally required to follow their prior decisions has given the ques-
tion new significance. The ruling, issued by a panel of the United States Court of
Appeals for the Eighth Circuit, argues that stare decisis was such an established
and integral feature of the common law that the founding generation regarded it
as an inherent and essential limit on judicial power. Therefore, when the Consti-
tution vested the “judicial Power of the United States” in the federal courts, it
necessarily limited them to a decision-making process in which precedent is
presumptively binding.

This Article challenges that claim. By tracing the history of precedent in
the common law, it demonstrates that stare decisis was not an established doc-
trine by 1789, nor was it viewed as necessary to check the potential abuse of
Jjudicial power. The Article also demonstrates that even if stare decisis is consti-
tutionally required, the courts are not obligated to give prospective precedential
effect to every one of their decisions. Stare decisis is not an end in itself, but a
means to serve important values in a legal system. And those values can be
equally well served by a system in which only some of today’s decisions will be
binding tomorrow.

Associate, Sidley Austin Brown & Wood, Washington D.C.; J.D., Columbia, 1999; Law
Clerk to Judge Michael Hawkins on the United States Court of Appeals for the Ninth Circuit,
1999-2000. I am grateful for the helpful comments of Vincent Blasi, Michael Dorf, Mark
Feldman, Banu Ramachandran, Seetha Ramachandran, Lara Shalov, and Peter Strauss and for the
fine editorial work of Rob Alsop. I owe special thanks to Arlene Chow for extensive help in for-
mulating and articulating the arguments that follow.
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INTRODUCTION

When a court is faced with a legal question, one of the first points it
considers is whether it has addressed a similar issue in the past. If so, the court
will usually follow one of two paths: It will either adhere to the prior decision
and apply it to the current dispute or distinguish the two cases and adopt a new
rule. The court will rarely overrule the earlier decision, and then only if there are
exceptional reasons for doing so.' This practice of deciding cases by reference
and adherence to the past is one of the defining characteristics of Anglo-
American jurisprudence and distinguishes our system from the civil law, where
judges reason from general principles, not from precedents.” It is a practice so
fixed in our legal institutions that most of us cannot envision the courts deciding
cases in any other way. But are the courts required to follow this practice? Does
the Constitution mandate a rule of stare decisis, or is it simply a judicial policy
that can be altered or discarded when the need arises?

This question, which seems so obvious and fundamental, has largely
gone unaddressed for the past 212 years. The Supreme Court has occasionally
debated the workings of stare decisis, such as under what conditions a past deci-

! See infra notes 41-42 and accompanying text.

2 See JAMES W. TusBs, THE COMMON Law MIND: MEDIEVAL AND EARLY MODERN
CONCEPTIONS, 17, 179 (2000).
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sion can be overruled.” However, these debates have concerned the strength of
the presumption that precedent is binding, not whether the presumption itself is
a constitutional requirement.* The academic literature has been similarly silent.
Although a few scholars have touched on the issue casually, no one has seri-
ously examined whether stare decisis is dictated by the Constitution.”

In the wake of a recent court decision, however, this question has be-
come vitally important. In Anastasoff v. United States, a panel of the United
States Court of Appeals for the Eighth Circuit ruled that the court’s practice of
issuing unpublished opinions that cannot be cited as precedent violates Article
III of the United States Constitution.” The decision, written by Judge Richard S.
Arnold, argues that stare decisis was such an established and integral feature of
the common law that it was implicit in the founding generation’s understanding
of what it meant to exercise judicial power.® Therefore, Judge Arnold argues,
when the Constitution vested. “the judicial Power of the United States™ in the
federal courts, it necessarily limited them to a decision-making process in which
precedent is binding.'® Judge Arnold does not claim that courts can never over-
rule past cases,'’ but when they do, he asserts, they must justify their actions

3 See infra notes 56-59 and accompanying text.

4 For instance, the Court has stated on several occasions that stare decisis is not “an

inexorable command.” E.g., Agostini v. Felton, 521 U.S. 203, 235-36 (1997). However, this
does not necessarily imply that courts are free to abandon the presumption that precedent is
binding. It could mean only that the presumption itself is not inexorable. In other words, al-
though the Court has concluded that stare decisis does not require absolute adherence to prece-
dent, it has left open the question of whether this less-than-absolute doctrine of stare decisis is
nonetheless constitutionally required.

5 One of the first scholars to broach the issue was Henry Monaghan, who speculated in

1988 that perhaps “the principle of stare decisis inheres in the ‘judicial power’ of article IIL”
Henry Paul Monaghan, Stare Decisis and Constitutional Adjudication, 88 COLUM. L. REV. 723,
754-55 (1988). Six years later, another professor argued that stare decisis is in fact unconstitu-
tional, at least in cases raising constitutional issues. See Gary Lawson, The Constitutional
Case Against Precedent, 17 HARV. .L. & PuB. PoL’Y 23 (1994). Most recently, a third writer
asserted that stare decisis is a “judicial policy” that is “not grounded in the Constitution.” Mi-
chael Stokes Paulsen, Abrogating Stare Decisis by Statute: May Congress Remove the Prece-
dential Effect of Roe and Casey?, 109 YALE L.J. 1535, 1548 (2000). This conclusion was based
on the Court’s statements that “stare decisis is not an inexorable command.” Id. However, as I
have explained, these statements leave open the possibility that a less-than-absolute doctrine of
stare decisis is constitutionally required. See supra note 4.

6 223 F.3d 898 (8th Cir. 2000), vacated as moot, Anastasoff v. United States, 235 F.3d 1054
(8th Cir. 2000) (en banc).

7 See id. at 905.

& Seeid. at 900-904.

®  U.S.CONST. art. IIL, § 1, cl. 1.

10 See Anastasoff, 223 F.3d at 904-05.
U See id.
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through reasons that are “convincingly clear. 12 And because the Eighth Cir-
cuit’s practice stripped unpublished opinions of even presumptive authorlty, the
court had exceeded the judicial power delegated to it by Article ITL"

Judge Arnold’s argument is quite original."* Although many lawyers
have expressed concems about the circuit courts’ practice of issuing non-
precedential decisions,” no one has ever claimed that it is unconstitutional.'®
The argument also has profound theoretical and practical implications. For the
past half-century, scholarship and litigation concerning Article III has focused
primarily on jurisdictional issues, such as what types of dlsputes the judicial
power extends to and what control Congress has over that question.'” Judge Ar-
nold’s analysis shifts attention away from the issue of what the courts can hear
and asserts that Article III is also relevant to the issue of how the courts must
decide the cases they do hear. Although a few scholars have anticipated this
move,'® the Eighth Circuit panel is the first court to explicitly locate jurispruden-

2 Id. at 905.

13 See id.

" See Jerome 1. Braun, Eighth Circuit Decision Intensifies Debate Over Publication and

Citation of Appellate Opinions, 84 JUDICATURE 90, 92 (2000) (describing the opinion as “a
wholly original pronouncement . . . . quite unexampled in the law of any other circuit”). I refer
to the argument as “Judge Arnold’s” because he was clearly the dominant force behind it. A
year earlier, he had written a journal article that strongly criticized non-precedential opinions
and questioned whether they were constitutional. At the time, however, he did not answer his
own question. See Richard S. Arnold, Unpublished Opinions: A Comment, 1 J. APP. PRAC. &
PROCESS 219, 226 (1999).

15 See, e.g., Charles E. Carpenter, Jr., The No-Citation Rule For Unpublished Opinions: Do

the Ends of Expediency For Overloaded Appellate Courts Justify the Means of Secrecy?, 50
S.C. L. REV. 235, 247-256 (1998) (arguing that no-citation rules lower the quality of appellate
opinions, create a body of shadow law, and foster mistrust of the courts); Martha J. Dragich,
Will the Federal Courts of Appeals Perish If They Publish? Or Does the Declining Use of
Opinions to Explain and Justify Judicial Decisions Pose a Greater Threat?, 44 AM. U. L. REV.
757, 785-800 (1995) (arguing that non-precedential opinions generate a secret body of law,
undermine certainty and stability, and fail to offer guidance for future judges).

6 Indeed, not even the parties in Anastasoff challenged the practice as unconstitutional. The

case involved a dispute over a tax refund and the plaintiff argued merely that the court was not
bound by an unpublished decision unfavorable to her. See Anastasoff, 223 F.3d at 899. Judge
Arnold raised the constitutional issue on his own. See id.

7 See Evan Caminker, Allocating the Judicial Power in a “Unified Judiciary,” 78 TEX. L.

REv. 1513, 1513 (2000); Michael C. Dorf, Dicta and Article III, 142 U. Pa. L. REv. 1997, 1998
(1994).

8 See Caminker, supra note 17, at 1514 (noting that congressional actions have invited a

shift from the question of “when and where” judicial power must be exercised to the question
of “how” it must be exercised); James S. Liebman & William F. Ryan, “Some Effectual
Power”: The Quantity and Quality of Decisionmaking Required of Article Il Courts, 98
COLUM. L. REV. 696 (1998) (arguing that Article III is relevant to the quality of judicial power,
not just the quantity); Dorf, supra note 17, at 1998 (stating that Article III raises jurisprudential
issues).
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tial norms in Article III. And if other courts follow the panel’s lead, a vast new
area of federal courts litigation could open up.

The panel’s conclusion could also disrupt the operation of the federal
courts. Three-quarters of the opinions issued by the courts of appeals are unpub-
lished,' and nearly all the circuits deny precedential effect to these opinions.”’
This practice, which has been in place for roughly thirty years,”' has enabled the
courts to keep pace with a caseload that has increased by four-hundred percent
over the same period.22 By issuing non-precedential opinions, judges save time
both in the writing process (because non-precedential decisions are short and not
intended for future reference) and in the researching process (because the body
of case law is substantially reduced).” If the practice was struck down nation-
wide, the smooth functioning of the appellate courts would be in serious jeop-
ardy.

Moreover, because Judge Arnold’s analysis is based on an interpretation
of the judicial power vested by Article III, it would presumably apply to the
federal district courts as well.”* Most of these courts currently have no rules
governing the precedential status of their opinions, but it is generally understood
that district court judges are not bound by their own decisions or those of other

19 See Administrative Office of the United States Courts, 1999 Judicial Business of the

United States Courts 49, Table S-3 (2000), available at
http://www.uscourts.gov/judbus1999/s03sep99.pdf (reporting that seventy-eight percent of
opinions or orders in the courts of appeals were unpublished in the twelve-month period ending
in September 1999). By unpublished, I mean they do not appear in the federal reporters, though
they usually appear in Lexis and Westlaw and are available on the circuit court web pages.

X The First, Second, Fifth, Seventh, Eighth, Ninth, Tenth, Eleventh, and D.C. Circuits
explicitly deny precedential effect to unpublished decisions. See 1st CIR. R. 36(b)(2)(F); 2nd
CIR. R. 0.23; 5th CIR. R. 47.5.4; 7th CIR. R. 53(b)(2)(iv); 8th CIR. R. 28A(i); 9th CIr. R. 36-3;
10th CIr. R. 36.3(A); 11th CIR. R. 36-2; D.C. CIr. R. 28(c). The Fourth and Sixth Circuits
disfavor the citation of unpublished opinions, but allow it when the opinion has precedential
value and there is no published opinion that would serve as well. See 4th CIR. R. 36(c); 6th
CmR. R. 28(g). The Third Circuit rules make no mention of unpublished opinions, but imply that
only published opinions are binding. See 3d CIR. R. 28.3(b).

2l See The Honorable Boyce F. Martin, Jr., In Defense of Unpublished Opinions, 60 OHIO S.
L.J. 177, 184-86 (1999).

22 The number of cases disposed of by the courts of appeals rose from 10,669 in 1970 to

51,194 in 1997. See Dragich, supra note 15, at 758 n.48; Administrative Office of the United
States Courts, 1997 Judicial Business of the United States Courts, Report of the Director, at
Table B-1 (1997), available at http://www.uscourts.gov/judicial_business/b01sep97.pdf. This
increase has been offset somewhat by an increase in judgeships from 97 to 167 over the same
period. See Arnold, supra note 14, at 222. However, the number of cases per judge has still
increased two-hundred percent. For anecdotal evidence of the increasing workload of circuit
court judges, see Martin, supra note 21, at 181-83.

3 See Martin, supra note 21, at 190.

24 See Braun, supra note 14, at 92 (noting that the Eighth Circuit’s opinion “arguably

extends to all Article III courts, making every district court order binding precedent within the
district™).
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judges in their district.” Thus, if the panel’s opinion was taken to its logical
conclusion, it would require an overhaul of district court practice.’®

These potential consequences may be reason enough for other courts to
reject Judge Arnold’s analysis. Indeed, the Eighth Circuit itself has already
stripped the opinion of legal effect.”” On en banc review, the court vacated the
decision because subsequent actions of the parties had rendered the case moot.”®
Judge Arnold also authored the en banc opinion and explained that as a result of
the court’s action, the constitutionality of non-precedential opinions is once
again an open question in the Eighth Circuit.”® He did not retreat from his analy-
sis in the panel opinion, however, and given his adamant opposition to non-
precedential opinions, it seems likely that he would reach the same conclusion if
faced with the question again.*® More importantly, his analysis has generated
considerable debate in other circuits and is sure to be seized on by litigants and
judges who share his views.”' For these reasons, and because there is so little

3 See, e.g., Upited States v. Cerceda, 172 F.3d 806, 812 n.6 (11th Cir. 1999) (“The opinion
of a district court carries no precedential weight, even within the same district.”); Anderson v.
Romero, 72 F.3d 518, 525 (7th Cir. 1995) (“District court decisions have no weight as prece-
dents, no authority.”).

% Supreme Court practice might also be affected. Although the Court generally gives

precedential effect to all its written opinions, the court has suggested that its summary disposi-
tions are not entitled to full deference. See Caban v. Mohammed, 441 U.S. 380, 390 n.9 (1979).

21 See Anastasoff v. United States, 235 F.3d 1054, 1055 (8th Cir. 2000).
B Seeid. at 1056.

B See id.

3 In arecent journal article, Judge Arnold stated: “This practice disturbs me so much that it

is hard to know where to begin in discussing it.” Arnold, supra note 14, at 222. He described
the practice as “startling” and argued that it “is creating a vast underground body of law.” Id. at
221, 225. He also revealed that he has voted to change the circuit’s rule on several occasions
and that other members of the court have joined him. See id. at 225-26.

3 The Ninth Circuit is already dealing with the issue. The circuit’s Judicial Conference and

Rules Advisory Committee recently recommended that the court allow citation to unpublished
opinions. See Braun, supra note 14, at 94. The court rejected the recommendation, but the
issue will remain on the table during a two-year public comment period. See id. In addition, a
Jawsnit was filed challenging the Ninth Circuit’s prohibition against citing unpublished opin-
ions. A district court dismissed the suit for lack of standing. See Schmier v. United States
Court of Appeals for the Ninth Circuit, 136 F. Supp. 1048 (N.D. Cal. 2001). Several other
courts have also responded to Anastasoff. See Williams v. Dallas Area Rapid Transit, 256 F.3d
260, 260-64 (5th Cir. 2001) (Smith J., dissenting) (recommending that en banc court address
the constitutionality of non-precedential opinions); McGuinness v. Pepe, 150 F. Supp. 227, 234
(D. Mass. 2001) (citing Anastasoff for the propriety of discussing unpublished opinions);
Community Visual Communications, Inc. v. City of San Antonio, 148 F. Supp. 2d 764, 774-75
(W.D. Tex. 2000) (discussing Anastasoff and requesting that the 5™ Circuit reconsider its rule
barring citation to unpublished opinions). For an analysis of Judge Arnold’s argnment by a
sitting judge, see Danny J. Boggs & Brian Brooks, Unpublished Opinions & The Nature of
Precedent, 4 GREEN BAG 2d 17 (2000). For a recently published “mini-symposium” on the
issue, see Anastasoff, Unpublished Opinions, and ‘No-Ciration' Rules, 3 J. APP. PRAC. &
PROCESS 169 (2001). For more general commentary on the practice of issuing non-precedential
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scholarship on point, this Article examines the merits of Judge Arnold’s claim
that stare decisis is constitutionally required and that the practice of issuing non-
precedential decisions violates this requirement.

Part I explores Judge Arnold’s primary argument—that stare decisis is
dictated by the founding generation’s background assumptions about the author-
ity of precedent and the nature of judicial power. According to Judge Arnold,
the obligation to follow precedent was regarded in the late eighteenth century as
“an immemorial custom, the way judging had always been carried out, part of
the course of the law.”** In addition, he claims, the “duty of the courts to follow
their prior decisions was understood to derive from the nature of the judicial
power itself”*> and was viewed as essential to curtail the discretion of the judici-
ary and “to separate it from a dangerous union with the legislative power.”*
Judge Armnold concedes that opinions were seldom published in eighteenth-
century America, but argues that this was no “impediment to the precedential
authority of a judicial decision.”™’ “Judges and lawyers of the day,” he asserts,
“recognized the authority of unpublished decisions even when they were estab-
lished only by memory or by a lawyer’s unpublished memorandum.”

J udge Arnold’s reliance on the background assumptions of the founding
generatlon is unobJectlonable in itself. The Constltutlon is largely silent as to the

“intrinsic nature and scope” of the judicial power 7 and one way to establish the
limits of that power is by reference to the common law tradition.”® However, his

opinions, see, e.g., In re Rules of the United States Court of Appeals for the Tenth Circuit, 955
F.2d 36, 38 (10th Cir. 1992) (Holloway, J., dissenting) (criticizing the practice); National Clas-
sification Comm’n v. United States, 765 F.2d 164, 173 n.2 (D.C. Cir. 1985) (Wald, J., concur-
ring) (same); Alex Kozinski & Stephen Reinhardt, Please Don’t Cite This! Why We Don’t
Allow Citation to Unpublished Decisions, CALIFORNIA LAWYER, June 2000 (defending the
practice); RICHARD A. POSNER, THE FEDERAL COURTS: CHALLENGE AND REFORM 170-71 (1996)
(same); Philip Nichols, Jr., Selective Publication of Opinions: One Judge’s View, 35 AM. U. L.
REV. 909 (1986) (same).

2 Anastasoff, 223 F.3d at 900.

¥ Id at903.
* I
¥ I
% Id

1 See EDWARD S. CORBIN, THE DOCTRINE OF JUDICIAL REVIEW 16 (1914).

% See James B. Beam Distilling Co. v. Georgia, 501 U.S. 529, 549 (1991) (Scalia I.,
concurring) (stating that “the judicial Power of the United States . . . must be deemed to be the
judicial power as undersiood by our common-law tradition”); Joint Anti-Fascist Refugee
Comm. v. McGrath, 341 U.S. 123, 150 (1951) (Frankfurter J., concurring) (noting that the
judicial power was modeled on the “business of the Colonial courts and the courts of Westmin-
ister when the Constitution was framed”); David E. Engdahl, Intrinsic Limits of Congress’
Power Regarding the Judicial Branch, 1999 BYU. L. REv. 75, 84 (asserting that constitutional
terms such as “judicial” should be given the meaning associated with them “through centuries
of Anglo-American practice”). By accepting this premise, I am not endorsing originalism as an
exclusive approach to constitutional interpretation. I support a pluralistic method that looks not
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claim about the substance of that tradition is overstated. By tracing the devel-
opment of precedent from the middle ages to the early years of the Republic,
Part I demonstrates that stare decisis is not an immemorial custom, but devel-
oped slowly over hundreds of years and was still unsettled even in eighteenth-
century England. Moreover, the doctrine did not result from deeply held beliefs
about the nature of judicial power, but emerged out of a practice of following
the past for the sake of convenience and stability. Only later did judges develop
a theory to justify that practice, and the theory they settled on — that past deci-
sions were evidence of the law, but not the law itself — was rooted in a natural
law perspective that is at odds with the concept of binding precedent. This the-
ory also limited the practical significance of precedent. Because judges viewed
decisions only as evidence of the law, they looked to a line of opinions for guid-
ance rather than to a single case. Judges also felt free to ignore decisions not
published in credible law reports because those decisions could not be consid-
ered reliable evidence of the law. Finally, American adherence to precedent in
the seventeenth and eighteenth centuries was especially weak. Many colonial
courts never recognized an obligation to follow past decisions, and in the dec-
ades after independence, state courts abandoned large numbers of English and
domestic precedents. The early Supreme Court also paid little attention to case
law.

This history casts considerable doubt on the claim that the founding
generation viewed stare decisis as an inherent limit on the exercise of judicial
power. Moreover, it demonstrates that even if courts were expected to follow
precedents generally, they were not expected to give precedential effect to every
one of their decisions. As Judge Arnold acknowledges, many decisions in the
eighteenth century were not published. Contrary to his assertion, however, these
decisions were not considered binding. A judge could rely on an unpublished
decision to support his independent judgment, but he could also reject that deci-
sion as unreliable evidence of the law. In fact, the lack of reliable law reports
was a major impediment to acceptance of the idea that precedent is binding.
Thus, the founding generation would not have been surprised by a system in
which only some decisions were given precedential effect; they were already
familiar with just such a system.

In Part II, T examine a related argument that is suggested, though not
stated explicitly, by Judge Arnold. Even if stare decisis is not dictated by the
founding generation’s background assumptions, did the Framers nonetheless
intend for the courts to be bound by precedent as part of the separation of pow-
ers and checks and balances implicit in the Constitution’s structure? The ques-

only to original understanding and intent but also to structural, doctrinal, ethical, and prudential
concemns. See, e.g., Philip Bobbitt, Constitutional Fate, 58 TEX. L. REV. 695, 700-751 (1980)
(describing a pluralistic approach to interpretation that includes six forms of constitutional
argument). Nevertheless, I recognize that originalist claims carry considerable weight with
many judges and scholars, which is. why I spend so much energy challenging Judge Arnold’s
historical assertions.
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tion here is not whether the founding generation thought the mere exercise of
“judicial power” implied an obligation to follow precedent, but whether the
Framers viewed stare decisis as a necessary check on the power of the courts.

Apart from an isolated statement by Hamilton, there is little evidence to
support this theory and several reasons to reject it. First, the Framers expressed
few concerns about the potential abuse of judicial power. Indeed, they thought
the judiciary was a weak and feeble branch and worried that it would be over-
powered by the other branches. Second, the Framers addressed whatever con-
cerns they had about the courts by instituting several checks apart from stare
decisis, including congressional control over jurisdiction. The Framers thought
these checks were sufficient to restrain the judiciary, especially in light of its
limited power. Finally, stare decisis is not the kind of mechanism the Framers
relied on to prevent overreaching. The Framers did not trust officials to limit
their own authority, so they designed inter-branch checks that pitted the ambi-
tions of each branch against the ambitions of the others. Stare decisis is an intra-
branch check that relies on the self-restraint of the very officials it is meant to
constrain. It was precisely such self-policing that the Framers regarded as inade-
quate to prevent abuses of power.

In Part III, I acknowledge that even if stare decisis is not dictated by the
founding generation’s assumptions or by the system of checks and balances, it
might nonetheless be essential to the legitimacy of the courts. By following the
doctrine consistently for the better part of two centuries, the courts may have
created an expectation that they will continue to do so. And to the extent that
their legitimacy now rides on this expectation, they may no longer be free to
abandon the doctrine. Even if this is true, however, it does not necessarily fol-
low that non-precedential decisions threaten the courts’ legitimacy. Stare decisis
is not an end in itself, but a means to promote certain values, such as certainty,
equality, efficiency, and judicial integrity. Although a complete abandonment of
stare decisis might undermine these values, the discrete practice of issuing non-
precedential opinions does not. Because a court must still follow past decisions
even when it issues a non-precedential opinion, problems arise only when the
non-precedential opinion differs in a meaningful way from the precedents upon
which it is based (or when it is based on no precedents at all, as in cases of first
impression). Therefore, as long as courts adopt a narrow rule for determining
when non-precedential opinions will be issued, along with mechanisms to en-
sure compliance with that rule, the underlying values of stare decisis will be
preserved.

Before laying out these arguments in detail, I should make clear exactly
what I mean when I refer to stare decisis or the doctrine of precedent, two terms
I use interchangeably throughout this Article.® 1 am not referring to a doctrine
under which courts can never overrule past decisions. English courts have fol-

¥ In doing so, I follow the example of Professor Wasserstrom. See RICHARD A.

WASSERSTROM, THE JUDICIAL DECISION: TOWARD A THEORY OF LEGAL JUSTIFICATION 39
(1961).
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lowed such an absolute form of stare decisis for roughly the past century (with
some recent exceptions), but American courts have never taken such a rigid
view.* Instead, in this country stare decisis is generally understood to mean that
precedent is presumptively binding. In other words, courts cannot depart from
previous decisions simply because they disagree with them.*' However, they can
disregard precedent if they offer some special justification for doing so.*

One writer has argued that Judge Arnold did not have this formulation
of stare decisis in mind when he wrote his opinion in Anastasoff. According to
Professor Polly Price, Judge Arnold meant only that courts are required to begin
their analysis with, and explain any departure from, past cases, not that they are
bound by past decisions they disagree with.* Furthermore, Professor Price ar-
gues, because the evidence shows that most eighteenth-century courts at least
used past cases as a starting point even if they did not always adhere to them,
Judge Arnold’s historical claim is defensible.**

Some of Judge Arnold’s language supports Professor Price’s interpreta-
tion. Near the end of the opinion, he writes that he “is not creating some rigid
doctrine of eternal adherence to precedents™ and that “[i]f the reasoning of a
case is exposed as faulty, or if other exigent circumstances justify it, precedents
can be changed.”® He also writes that when a court rejects a prior decision, it
must make its reason “convincingly clear,” yet does not state that a court must
prov£c71e some reason other than its mere disagreement with the earlier deci-
sion.

40 See RUPERT CROSS & J.W. HARRIS, PRECEDENT IN ENGLISH LAw 5, 19, 135 (Clarendon

Press 4th ed., 1991).

4 See WASSERSTROM, supra note 39, at 52 (1961) (“For, if the doctrine of precedent has any

significant meaning, it would seem necessary to imply that rules are to be followed because
they are rules and not because they are ‘correct’ rules.”); Caleb Nelson, Stare Decisis and
Demonstrably Erroneous Precedents, 87 VA. L. REv. 1, 8 (2001) (noting that “(tlhe doctrine of
stare decisis would indeed be no doctrine at all if courts were free to overrule a past decision
simply because they would have reached a different decision as an original matter™).

#  See, e.g., Dickerson v. United States, 530 U.S. 428, 443-44 (2000) (stating that stare
decisis requires that a “departure from precedent . . . be supported by some special justifica-
tion”); Hubbard v. United States, 514 U.S. 695, 716 (1995) (Scalia, J., concurring) (stating that
the decision to overrule must be supported by “reasons that go beyond mere demonstration that
the overruled opinion was wrong”); Planned Parenthood v. Casey, 505 U.S. 833, 863 (1992)
(O’Connor, Kennedy, and Souter, JJ., plurality opinion) (stating that “a decision to overrule
should rest on some special reason over and above the belief that a prior case was wrongly
decided”).

3 See Polly J. Price, Precedent and Judicial Power After the Founding, 42 B.C. L. Rev, 81,
84-85 (2000).

4“ See id.
4 Anastasoff v. United States, 223 F.3d 898, 904-05 (8th Cir. 2000).
46

Id.

T See id. at 905.
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The majority of the language in Anastasoff, however, undermines Pro-
fessor Price’s reading. Judge Arnold writes that rules of law declared by courts
“must be applied in subsequent cases to similarly situated parties,”® that it is the
“judge’s duty to follow precedent,”* that “in determining the law in one case,
judges bind those in subsequent cases,”” and that “the Framers thought that,
under the Constitution, judicial decisions would become binding precedents.”"
He also makes clear that he understands the difference between a requirement
that courts begin their analysis with past decisions and a requirement that they
adhere to those decisions, and that he believes Article III includes both.” For
this reason, I will analyze his claim under the widely accepted definition of stare
decisis articulated above.

I should also make clear that this Article does not address the important
question of what circumstances justify the overruling of prior decisions.”® As
already stated, the essence of stare decisis is that courts cannot disregard prece-
dents simply because they disagree with them.>* For the doctrine to mean any-
thing, decisions must be followed because they are precedent, not because they
are correct. The latter is just a decision on the merits.”> Beyond this baseline
principle, however, there is much disagreement about precisely what qualifies as
special justification. Some Supreme Court justices have suggested that a deci-

sion can be overruled if it is “egregiously incorrect”® or “inconsistent with the

¥ 1d at900.
¥ Id at90l.
N /]

U Id. at 900-02.

52 In describing the practice of issuing non-precedential opinions, Judge Arnold writes that

courts are saying to the bar: “We may have decided this question the opposite way yesterday,
but this does not bind us today, and, what’s more, you cannot even tell us what we did yester-
day.” Id. He then writes, “As we have tried to explain in this opinion, such a statement ex-
ceeds the judicial power, which is based on reason, not fiat.” Id. at 904. If Judge Arnold be-
lieved that courts must only begin their analysis with past decisions, he would have found only
the second part of his imagined statement problematic — the part where the courts tell the bar
that it cannot remind them of past decisions. That he also objects to the courts’ message that
they are not bound by past decisions indicates that he thinks courts must not only start their
analysis with precedent, but must adhere to it as well.

53 The Article also does not address the obligation of lower coutts to follow the decisions of

higher courts, which is sometimes misleadingly referred to as vertical stare decisis. This obliga-
tion does not derive from the mere existence of the decisions, but from the hierarchical relation-
ship of the courts and is therefore fundamentally different from horizontal stare decisis. For a
complete discussion of the constitutional and pragmatic aspects of vertical stare decisis, see
Evan H. Caminker, Why Must Inferior Courts Obey Supreme Court Precedents?, 46 8TAN. L.
REv. 817 (1994).

3 See WASSERSTROM, supra note 39, at 52; Nelson, supra note 41, at 8.

35 See WASSERSTROM, supra note 39, at 52.

% Atascadero State Hosp. v. Scanlon, 473 U.S. 234, 304 (1985) (Stevens, J., dissenting).
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sense of justice or with the social welfare®” or “insusceptible of principled ap-
plication.”® The Court has also indicated that other factors may be relevant,
such as whether a decision has proved unworkable, has previously.been ques-
tioned, has induced significant reliance, or rests on outdated facts.” At bottom,
the answer a court gives to this problem depends upon how much it values the
competing interests of finality and accuracy. This, in turn, is dictated largely by
its views about the possibility of objectively right answers.® As two scholars
have observed, “[T]he less we believe in legal truth, the more we will value le-
gal finality.”"

This Article does not attempt to resolve the problem. Instead, it consid-
ers whether the principle underlying this debate — that prior decisions cannot be
overruled without special justification — is constitutionally mandated, and if so,
whether the practice of issuing non-precedential decisions violates that princi-
ple. Though largely unexplored, this inquiry is central to our understanding of
the federal courts and the power they possess, and it provides important context
for the debate over just how far the courts should go in adhering to precedent.

1. STARE DECISIS AND THE COMMON LAW TRADITION

The impulse to look to the past when shaping the present has always
been powerful. Whether out of self-doubt, humility, or respect for prior genera-
tions, judges throughout history have often sought guidance from those who
came before them. In ancient Greece, judges relied on past cases to settle com-
mercial disputes, while early Egyptian judges prepared a rudimentary system of
law reports to help guide their decisions.®* Roman judges also displayed a ten-
denc6}3' to follow the example of their predecessors, especially in procedural mat-
ters. '

A willingness to consult past decisions for their wisdom or insight,
however, is far different from an obligation to follow precedent simply because
it exists.** And only common law judges have recognized an obligation to fol-

51 Patterson v. McLean Credit Union, 491 U.S. 164, 174 (1989); Johnson v. Transp.
Agency, 480 U.S. 616, 644-45 & n.4 (1987) (Stevens, J., concurring).

58 BMW of N. Am., Inc. v. Gore, 517 U.S. 559, 599 (1996) (Scalia J., dissenting).

¥ See Planned Parenthood v. Casey, 505 U.S. 833, 854-64 (1992) (O’Connor, Kennedy, and
Souter, JJ., plurality opinion).

8 See Nelson, supra note 41, at 48-52.

5 Cross & HARRIS, supra note 40, at 221,

62 See CARLETON KEMP ALLEN, LAW IN THE MAKING 170, 177 n.1 (Clarendon Press 7th ed.,
1964).

8 Seeid. at 171, 175-76.

64

See Frederick G. Kempin, Jr., Precedent and Stare Decisis: The Critical Years, 1800 to
1850, 3 AM. J. LEGAL HisT. 28, 30, 41 (1959).
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low even those decisions they disagree with.*® Though courts in Greece, Egypt,
or Rome may have consulted past decisions for guidance, they were never
bound, even presumptively, by those decisions, and they did not view precedent
as a restraint on their power.%® In fact, Justinian believed that the judicial prac-
tice of consulting past decisions threatened his power because it established the
courts as the final arbiter of the law, a role he wanted for himself.”’” “No judge or
arbitrator,” he declared, “is to deem himself bound by juristic opinions which he
considers wrong: still less by the decisions of learned prefects or other judges. . .
. Decisions should be based on laws, not on precedents.”®

The history of stare decisis, then, begins in the common law.® In this
Part, I trace that history in an effort to establish the assumptions of the founding
generation concerning the authority of decided cases and the nature of judicial
power. The discussion unfolds in six sections. The first three sections explore
the development and growth of case law in England from the middle ages to the
early nineteenth century. Although this story has been told by a number of Eng-
lish historians, from whom the bulk of my material comes, I construct a narra-
tive that pays special attention to the slow, organic evolution of stare decisis and
the forces that propelled and hindered its progress. In the next two sections, I
follow the story to America, beginning with the status of case law in the early
colonies and continuing on to the Revolution and the decades immediately af-
terward. This territory is less well-traveled, and my account seeks to illustrate
how the needs of the colonies created a distinctly American approach to prece-
dent. The final section synthesizes the historical evidence, identifies important
themes, draws conclusions, and addresses potential counter-arguments.

The history that follows is long and detailed, but with good reason. The
rule that courts are bound by past decisions did not emerge all at once as a result
of explicit premises about the authority of case law.” It developed slowly, al-
most imperceptibly over several hundred years, assuming its modern form only
in the late eighteenth and early nineteenth centuries.”' Indeed, as this history

8 See Harold J. Berman & Charles J. Reid Jr., The Transformation of English Legal Sci-
ence: From Hale to Blackstone, 45 EMORY L.J. 437, 444-45 (1996).

% See ALLEN, supra note 62, at 170.

& Seeid. at 172-73.
®
% Berman & Reid, supra note 65, at 444-45.

™ See Jim Evans, Precedent in the Nineteenth Century, in PRECEDENT IN Law 35, 35-36
(Laurence Goldstein, ed., 1987); W. S. Holdsworth, Case Law, 50 L.Q. REv. 180, 190 (1934);
Albert Kocourek & Harold Koven, Renovation of the Common Law Through Stare Decisis, 29
ILL. B.J. 971, 973-74 (1935).

"' There is some dispute about precisely when the modern doctrine of precedent took shape.

Carleton Kemp Allen argued that aithough the doctrine was well-advanced in the late eight-
eenth century, the final touches were not added until the nineteenth century. See ALLEN, supra
note 62, at 219, 219 n.1. Other scholars agree. See THEODORE F.T. PLUCKNETT, A CONCISE
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makes clear, for most of its life the common law operated without a doctrine of
stare decisis.”?

A Case Law in Medieval England

The earliest records of English law reveal little about the role of decided
cases. Although court judgments were occasionally recorded during the Anglo-
Saxon and Norman periods, they throw little light on the attitude toward judicial
precedent.” Early legal texts are also unhelpful. The first treatise on the com-
mon law, written in 1187, refers to only one case and offers no explanation of
the way in which courts reached decisions.” It was not until the mid-thirteenth
century that a legal writer showed a discernible interest in the work of the
courts.” In a treatise written around 1256, a judge named Henry de Bracton
attempted to explain the principles and procedures of English law.” To illustrate
his points, he included discussions of some five hundred cases decided by the
Court of Common Pleas, the general trial court of the day.”’ He also expressed a
strong belief in the value of precedents, stating that “[i]f any new and unusual
matters arise, which have not before been seen in the realm, if like matters arise
let them be decided by like since the decision is a good one for proceeding a

HisTORY OF THE COMMON LAW 308 (1929) (stating that “it is only in the nineteenth century that
the present system of case law with its hierarchy of authorities was established”); CROSS &
HARRIS, supra note 40, at 24 (noting that “the strict rules [of precedent] are the creature of the
nineteenth and twentieth centuries™). William Holdsworth, however, maintained that the mod-
ern theory was substantially in place by the end of the eighteenth century. See Holdsworth,
supra note 70, at 180. The dispute seems minor, given that Holdsworth did not rule out the
possibility of additional refinements in the nineteenth century. See Kempin, supra note 64, at
30 n.4. In any case, these scholars all focused on the doctrine of precedent in English courts,
and there is strong evidence that American courts did not accept the modemn doctrine of prece-
dent until the early nineteenth century. See id. at 36, 50-51 (“It can be established that Ameri-
can cases, up to the year 1800, had no firm doctrine of stare decisis.”); See also Caminker,
supra note 53, at 661 (“There is no consensus as to precisely when the notion of case law
precedent gained currency in English common law. But most legal historians have agreed that
the eighteenth and nineteenth centuries marked an important point of transition.”).

2 TuysBs, supra note 2, at 18,

3 See T. Ellis Lewis, The History of Judicial Precedent I, 46 L.Q. REV. 207 (1930) {cited
hereinafter as Lewis, The History of Judicial Precedent I); PERCY H. WINFIELD, THE CHIEF
SOURCES OF ENGLISH LEGAL HISTORY 146 (1925) (“There is practically no trace of law report-
ing under the Norman kings.”).

™ See ALLEN, supra note 62, at 187; Lewis, The History of Judicial Precedent I, supra note

73, at 209.

5 See Lewis, The History of Judicial Precedent I, supra note 73, at 212.

% See TUBBS, supra note 2, at 7-20.

7 See Lewis, The History of Judicial Precedent I, supra note 73, at 209-212. Bracton also

kept a private notebook that contained references to roughly 2,000 cases. See id. at 209.
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similibus ad similia.””®

Despite his regard for precedent, however, Bracton did not view past
decisions as a binding source of authority. He carefully selected the cases in his
treatise to reflect what he thought the law was, not simply to show what the
courts had done.” Indeed, most of the cases he cited were older and conflicted
with more recent opinions he disliked.* Bracton conceded that these older cases
were no longer followed, but he believed that his contemporaries had perverted
the law and he wanted to restore the custom that had existed a generation be-
fore.* Thus, it is clear that Bracton did not cite cases because he thought they
were authoritative sources of law, but rather because he respected the judges
who had decided them and because they helped to illustrate his views.

It is also clear that Bracton’s use of cases was unique in thirteenth-
century England.® No other judge or lawyer collected court decisions for the
simple reason that none of them had access to the Plea Rolls on which these
judgments were recorded.* Bracton was well placed, however, and he used his
influence to obtain access to the only set of Plea Rolls in existence, from which
he copied selected decisions.® This was a difficult task. The rolls were immense
and lacked any index to their contents; a lawyer interested in a given topic
would have had to read straight through to locate a case on point.*® So even if
other lawyers had been granted access to the rolls, the difficulty of sorting
through them would have made any use of cases by the profession at large
“manifestly impossible.”*’

Still, Bracton’s treatise was a significant step in the development of
stare decisis because he familiarized lawyers with the use of cases to support

8 TusBs, supra note 2, at 18-19.

" See id. at 19; Lewis, The History of Judicial Precedent I, supra note 73, at 209-212.

8 See PLUCKNETT, supra note 71, at 304; TUBBS, supra note 2, at 19,

81 See PLUCKNETT, supra note 71, at 304.

82 See id. at 180 (stating that Bracton’s use of cases was “not based upon their authority as

sources of law, but upon his personal respect for the judges who decided them, and his belief
that they raise and discuss questions upon lines which he considers sound”); TUBBS, supra note
2, at 20 (declaring that “Bracton’s cases are carefully selected to show what the law ought to
be, not because he thinks they have any binding authority”); Lewis, The History of Judicial
Precedent 1, supra note 73, at 210-12 (stating that Bracton’s “cases were not authorities in the
modern sense, but merely apposite illustrations of the point at issue”).

8 See PLUCKNETT, supra note 71, at 303 (noting that Bracton was “undertaking research

into the present and former condition of the law by a novel method which he had devised”).
8 Seeid.

85 See HAROLD POTTER, POTTER’S HISTORICAL INTRODUCTION TO ENGLiSH LAW AND ITS
INsTITUTIONS 282 (A.K.R. Kiralfy ed., 4th ed., 1958); PLUCKNETT, supra note 71, at 181.

8  See PLUCKNETT, supra note 71, at 303.

8 Id. ar303.
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arguments about the law.® It is also possible that his example inspired the crea-
tion of the Year Books, a digest of court cases that first appeared around 1283
and ran until the mid-sixteenth century.* Much has been written about the Year
Books and it is sometimes assumed that they mark the beginning of the English
doctrine of precedent. Yet although the Year Books contributed to the influence
of cases in the common law, their development and content make clear that they
“were not intended to collect precedents whose authority should be binding in
later cases™" and were ill-suited to this purpose.

The precise origin of the Year Books is not known.”' Some historians
initially claimed that they were produced by official reporters paid by the king.”?
Modern scholars, however, believe the Year Books were begun by students or
young lawyers who took notes of court proceedings and then distributed them to
the bar.”® The basis for this conclusion is the content of the books themselves.
Unlike modern law reports, which include only the opinion of the court, the
Year Books included everything but the opinion. They recounted the arguments,
the form of pleading, some commentary on the case, even remarks about the
weather, all in the gossipy tone of a professional newspaper.”* However, they
rarely reported the decision or the reasons behind it “What the judgment was
nobody knew and nobody cared.”®® Such a record would have been valuable to
students and young lawyers navigating the courts for the first time because the
world of pleading was complex and tangled.”” But it would have had little value
for someone who wanted to know the content of the law or the ways in which
courts reached decisions. It is for this reason that students are credited with crea-
tion of the Year Books.”® It is for this same reason that scholars agree the Year
Books were neither the result of an emerging belief in the binding force of
precedent, nor were they the catalyst for such a doctrine.”” The Year Books

8  Seeid. at 181; TUBBS, supra note 2, at 20.

8 See PLUCKNETT, supra note 71, at 182, 304,
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1% and the absence of actual

39101

“were never adduced as actual authorities in court,
decisions made their use “as legal authority nearly impossible.
If the Year Books could not support a system of binding precedent,
however, they do document the emerging role of cases in the courts. Even in the
early Year Books, judges and lawyers occasionally discuss past decisions.'®
And though such discussions are relatively rare — precedent is cited in roughly
one of every twenty cases'® — their presence demonstrates that reference to the
past was at least considered a relevant legal argument.'® In a 1310 case, for
example, Chief Justice Bereford referred to a case “in the time of the late King
Edward”'® in which a woman was summoned to Parliament and then arraigned
on numerous charges when she arrived. Noting that the King had refused to hear
the case because the woman had not been warned of the charges, Bereford con-
cluded with the words, “So say I here.”'% In other cases, Bereford used such
phrases as “I have seen a case of "'’ or “Do you not remember the case of?"'®
The Year Books also reveal other points about the use of precedent.
Judges and lawyers who referred to past cases rarely cited them by name, rely-
ing instead on descriptions of the facts and general assertions about the year and
court in which the case was decided.'® This raised problems of credibility and
accuracy.''° Further complicating the picture, most lawyers and judges could not
produce the records of ?ast cases and were forced to recite the facts from mem-
ory or private notes.'! Judges, of course, could get away with unsupported
claims about past decisions, and many of them referred to cases ten, fifteen, and
twenty years old without documentation.'*> On the other hand, if a lawyer cited

100 ALLEN, supra note 62, at 202.

191 TysBs, supra note 2, at 42. See also ALLEN, supra note 62, at 201 (“To speak of a
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a case and could not support his account of the decision, he was likely to be
called on it.'" In one early fourteenth century case, a lawyer named Miggeley
was asked where he had seen a certain practice. “Sir, in Trinity term last past,
and of that I vouch the record,” replied the lawyer, to which the judge shot back,
“If you find it, [ will give you my hat.”'"*

When written pleadings replaced oral pleadings in the mid-fifteenth
century, the content of the Year Books changed slightly. Under the old system,
case reports focused on tactical and procedural issues.'”> Now, however, atten-
tion shifted to the substantive issues in a case, and the Year Book writers began
to provide fuller accounts of cases, often discussing decisions at length.'" This,
in turn, made the Year Books a more fertile source of case law, and judges and
lawyers began to cite precedents more frequently.'”” Judges also became in-
creasingly conscious of the way their decisions would shape the law. In 1469, a
judge named Yelverton acknowledged the future implications of a decision by
stating, “[FJor this case has never been seen before, and therefore our present
judgement will be taken for a [precedent] hereafter.”!'® Yelverton’s statement is
the first recorded use of the term precedent, and it was echoed over the next few
decades by other judges.'"

Despite the increasing role of precedents, however, at no point during
the Year Book period did judges think they were bound, even presumptively, by
prior decisions.'” They looked to these cases because they respected the opin-
ions of their predecessors, because it seemed prudent to maintain consistency,
and because they wanted to “save trouble.”'?! But they did not think their power
as judges was restrained by precedent. When faced with a prior decision they
disliked, most judges simply dismissed it without reasons or ignored it alto-
gether.'? “[I]t was not incumbent upon them to say how the cases differed, or

13 See TUBBS, supra note 2, at 44.

114 See ALLEN, supra note 62, at 193,

U See Lewis, The History of Judicial Precedent I, supra note 111, at 357.
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2, at 64; T. Ellis Lewis, The History of Judicial Precedent 11, 47 L.Q. REv. 411 (1931) [cited
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21 PLUCKNETT, supra note 71, at 302; See Lewis, The History of Judicial Precedent II,

supra note 111, at 354-55; Lewis, The History of Judicial Precedent 111, supra note 117, at 416,
421-22.

122 See ALLEN, supra note 62, at 200.
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why the decision was wrong.”'? In one case, Chief Justice Bereford responded
to a claim that an earlier court had followed a certain procedure by declaring,
“That was a mistake. We will not do so0.”** When urged in another case to
award a type of damages that had been allowed previously, he replied, “You
will never see them so long as I am here.”'” Even in later Year Books, judges
often dismissed precedents outright. One judge in 1536, when told that his deci-
sion contradicted an earlier case, said simply, “Put this case out of your books
for it is certainly not law.”'*®

When judges did offer reasons for disregarding precedent, they usually
invoked the nebulous principles of justice or reason. For instance, Bereford re-
sponded to an argument based on precedent by stating, “[Jludgments are
founded not on examples, but on reason.”'”’ Several years later, Justice Shar-
shulle acknowledged a previous decision on the point before the court, but in-
sisted that “no precedent is of such force as justice or that which is right.”'®
When a lawyer responded that judges should follow the example of prior courts
“for otherwise we do not know what the law is,” one of Sharshulle’s colleagues
declared, “Law is the Will of the Justices.”'” He was quickly corrected by an-
other judge, who said, “No; Law is Justice, or that which is right.”'*

The resort to justice or “that which is right” sheds light on the prevailing
belief about the nature of law in medieval England. Although judges and law-
yers frequently claimed that the common law was the custom that had always
existed in England, they believed this custom was ultimately grounded in rea-
son.”®! As a result, if a previous decision was consistent with the judge’s view of
reason, it might be considered for its instructive value. But if it conflicted with
reason — in other words, if the judge disagreed with it — it could have no value.
This is why judges “were not for a moment ‘bound’ by previous decisions of
which they did not approve; justice stood above all precedent.”’*? It also ex-
plains why, when judges later began to build a doctrine of precedent, they would
need a theory to justify it.
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124 ALLEN, supra note 62, at 200.

125 Id.

126 Lewis, The History of Judicial Precedent IlI, supra note 117, at 414.

21 Lewis, The History of Judicial Precedent Il, supra note 73, at 220.

12 POTTER, supra note 85, at 275.

129 Id.

130 Id.

131 See TUBBS, supra note 2, at 187-88.

132 ALLEN, supra note 62, at 200.



62 WEST VIRGINIA LAW REVIEW [Vol. 104
B. The Growing Role of Precedent and the Influence of Sir Edward Coke

In the middle of the sixteenth century, the Year Books abruptly ended
and were replaced by a series of law reports named after their authors."*” These
reports, which continued until the nineteenth century, varied widely in quality
and format; often they were compiled for the use of the author and his friends
and published only upon later request.'* But they continued the trend of the
later Year Books in providing important information: the arguments of lawyers,
the pleadings, and, usually, the decisions."”® They also document the gradual
emergence over the next two centuries of the view that precedents are not only
instructive guides that help maintain consistency, but are authoritative state-
ments of the law that should be followed in most cases.

The first step in this direction came in the late sixteenth and early seven-
teenth centuries when some -judges began to follow precedents on procedural
matters even when they disagreed with them."®® In Virley v. Gunstone, for ex-
ample, a pleading in the court below had been insufficient, but the appellate
court did not reverse the judgment because similar pleadings had been allowed
by other courts."”’ Further progress was brought about by the influence of Sir
Edward Coke, who served as Chief Justice of the Court of Common Pleas from
1606-1613 and Chief Justice of the King’s Bench from 1613-16."*® Coke be-
lieved strongly that example and tradition should be followed, that the common
law was ancient custom dating from time immemorial, and that the best way to
learn that custom was to study the decisions of earlier courts.”” “Our book
cases” he said, in an early expression of the declaratory theory of law, “are the
best proof [of] what the law is.”"" Consequently, Coke spent years poring over
the Year Books and private reports, mastering the details of hundreds of
cases.'*! When he had finished, he was the leading expert on the decisions of
English courts.'*

Coke helped secure a central role for precedent in two ways. First, he
produced a thirteen-volume treatise known as “The Reports,” which was the

133 See id. at 203.

134 See T. Ellis Lewis, The History of Judicial Precedent IV, 48 L.Q. REv. 230, 230-31
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135 See id. at 230-34.
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139 See ALLEN, supra note 62, at 207.

.
141 See PLUCKNETT, supra note 71, at 200, 203,

42 See id. at 202-04.



2001} STARE DECISIS 63

most thorough collection of cases that had ever appeared.'*’ His primary goal in
writing The Reports was to explain the principles of English law through cases
handed down over the years."* His secondary objective was to improve the
quality of law reports. Coke thought inaccurate and unreliable reporting had
undermined the usefulness of precedents.'*’ Often, he complained, various re-
porters described the same case so differently that “the true parts of the case
have been disordered and disjointed, and most commonly the right reason and
rule of the Judge utterly mistaken.”'*® Coke hoped to remedy the situation by
providing a model law report.'*’ His model, it turned out, was less than ideal;
Coke’s report of a case was often a “rambling disquisition,” “an uncertain min-
gling of genuine report, commentary, criticism, elementary instruction, and rec-
ondite legal history.”'*® Yet due to the force of his personality and the sheer bulk
of cases he cited, his reports had a tremendous influence.'® As a result, lawyers
couldl%) longer afford to ignore precedent, and citations to past decisions multi-
plied.

The second way in which Coke solidified the role of precedent was by
citing Year Book cases to challenge the King’s authority. During his ten years
on the bench, Coke repeatedly cited ancient precedents to limit the jurisdiction
of the ecclesiastical courts and the Chancery, both of which were controlled by
the King."”' He also relied on precedents to deny the King power to make arrests
or to alter the common law and to argue that acts of Parliament “against com-
mon right and reason” were void."’* His battle with the King intensified in the
Case of Prohibitions, which involved a dispute over the jurisdiction of ecclesias-
tical courts.'™ Arguing on behalf of James I, the Archbishop of Canterbury
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claimed that judges were merely agents of the King and that what could be done
by an agent could be done by the principal.'”” When Coke responded that the
King had no right to hear cases, James argued that “the Law was founded upon
Reason, and that he and others had Reason as well as the Judges.”"> Coke re-
plied that what was needed to decide cases was not natural reason, which any-
one could possess, but an “artificial Reason and Judgment of Law, which re-
quires long Study and Experience before that a man can attain to the cognizance
of it.”'*® That, he claimed, the King did not have."’

Coke’s invocation of “artificial reason” had two implications. It asserted
a special place for precedent in the decision-making process because the long
study and experience he spoke of was essentially the learning of cases. It also
claimed for the judiciary the sole power to determine what the law was because
judges were the only officials with the requisite knowledge of prior cases. This
was a bold move. Prior to this moment, the power to decide cases had been ex-
ercised not only by the judiciary, but also by the King and Parliament.'*® Now,
by putting precedent at the center of the common law, Coke claimed for the
judiciary exclusive competence to decide cases. This was precisely what Justin-
ian had feared more than a thousand years earlier when he forbade judges to
build the law by following each other’s decisions.'” It also illustrates that
Coke’s commitment to precedent did not limit judicial power, but the power of
the King.'®

Of course, if Coke and other judges had followed precedents strictly,
their power would have been diminished also. However, “[w]ith the victory of
the common-law courts, the judges were unwilling to restrict their freedom so
far as to bind themselves absolutely to previous decisions.”'®' Coke often dis-
torted precedents to suit his own purposes and claimed that inconvenience alone
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was reason enough to depart from past decisions.'®® He also believed that prece-
dents were frequently emphasized at the expense of principles.’® In the Year
Book period, he wrote, lawyers cited general principles without reference to
particular cases.'® In his day, he complained, lawyers cited precedents indis-
criminately. “[I]n so long arguments with such a farrago of authorities, it cannot
be but there is much refuse, which ever doth weaken or lessen the weight of the
argument.”'®

Judges not only feared that excessive reliance on precedent would ob-
scure principles, but also that strict adherence to past decisions would under-
mine one of the common law’s most important features — its flexibility. Espe-
cially in the seventeenth century, as European nations adopted codes based on
Roman civil law, English lawyers regarded the adaptability of the common law
as its great strength.'® In an eloquent essay, a lawyer named John Davies argued
that the common law was superior to civil law because its customs grew up
slowly to meet the people’s needs and became binding only after long use and
acceptance:

For the written Laws which are made either by the Edicts of
Princes, or by Councils of Estates, are imposed upon the Sub-
ject before any Trial or Probation made, whether the same be fit
and agreeable to the nature and disposition of the people or
whether they will breed any inconvenience or no. But a Cus-
tome doth never become a Law to bind the people, until it hath
been tried and approved time out of mind, during all which time
there did hereby arise no inconvenience: for if it had been found
inconvenient at any time, it had been used no longer, but had
been interrupted, and consequently it had lost the virtue of a
Law.'?

Davies’ argument provided a strong reason for following customs that

162 See id. at 446-47; Holdsworth, supra note 70, at 185 (“Coke is never tired of insisting that

the fact that a rule would lead to inconvenient results — inconvenient either technically or sub-
stantially — is a good argument to prove that the rule is not law.”).

163 See ALLEN, supra note 62, at 207-08.
1% Seeid.
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common law, writing that “’long experience and use,” had successfully ‘wrought out’ the ‘er-
rors, distempers or iniquities of men or times.’”” DAVID LIEBERMAN, THE PROVINCE OF
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withstood the test of time: their very survival attested to their suitability for the
English people. But this argument necessarily implied that until a custom be-
came fixed by long usage, judges were not bound to follow it. To the contrary,
they were obligated to test the usefulness of unfixed customs and to discard
those that were unjust or inconvenient.'® This is why, in Davies’ opinion, the
common law was superior to civil law. A rule announced in the civil law be-
came fixed at once. In the common law, however, a rule only became fixed after
its wisdom was proved by long experience.'®

Coke expressed a similar view. In a famous passage from Calvin’s
Case, he declared that the law had been “fined and refined” by “long and con-
tinual experience” and “the trial of light and truth,” and that as a result “no man
ought to take it on himself to be wiser than the laws.”'”® Although this statement
urged adherence to fixed customs, it also suggested that the law was constantly
changing to meet the needs of the people.'”’ Indeed, Coke believed that judges
should constantly refine the law, “declaring its principles with even greater pre-
cision and renewing it by application to the matter at hand.”'”* He also believed
that each decision should be “based on the experience of those before and tested
by the experience of those after.”'”” Under his view, therefore, attention to
precedent was vital because it facilitated the continual accretion of knowledge.
But a rigid approach to precedent would halt this process and fix the law in
place, with no hope of further improvement.

C. Blackstonian Conservatism v. Mansfield’s Reformism

Coke died in 1633, and for the next century and a half, “the whole the-
ory and practice of precedent was in a highly fluctuating condition.”'™* On the
one hand, judges paid greater attention to past decisions than before and often
expressed an obligation to follow decisions they disliked. In a 1706 case, Justice

168 See POCOCK, supra note 160, at 34 (explaining Davies’s view that law enacted by a prince

or parliament would grow obsolete, while the common law would adapt because it was con-
stantly put to the test by judges).
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Powell explained that as long as precedent pointed in one direction, “he had to
judge so, but had it been out of the way, he might have been of another opin-
ion.”'” Reporters also placed greater emphasis on precedents, and some began
to produce reports expressly for the purpose of being cited.'” On the other hand,
many judges continued to assert the right to disregard precedents they thought
incorrect. In the 1673 case of Bole v. Horton, Chief Justice Vaughan stated that
“if a Court give judgement judicially, another Court is not bound to give like
judgement, unless it think that judgement first given was according to law.”"”’
Any court could make a mistake, Vaughan explained, “else errors in judgement
would not be admitted, nor a reversal of them.”"”®

Therefore, if a judge conceives a judgement given in another
Court to be erroneous, he being sworn to judge according to
law, that is, in his conscience, ought not to give the like judge-
ment, for that were to wrong every man having a like cause, be-
cause another was wronged before . . . 7

This mixed attitude toward precedent resulted largely from two factors.
First, judges during this period still believed in natural law, which was at odds
with the idea of binding precedent. As long as judges accepted the existence of
universal and unchangeable principles, they could never be bound by precedents
that conflicted with those principles.'®® Moreover, the belief in natural law
raised a troubling question: if the law was separate and apart from judicial deci-
sions, what authority could precedents ever have? The answer agreed upon was
that although decided cases were not actually the law, they were good evidence
of the law because they resulted from a long tradition of common law judging.
Coke had subscribed to this declaratory theory of law when he wrote that “our
booke cases are the best proof of what the law is.”'8! Matthew Hale endorsed the
view in 1713, stating that although cases “do not make a law properly so-called .
. . yet they have a great weight and authority in expounding, declaring and pub-

5 Lewis, The History of Judicial Precedent IV, supra note 134, at 244,

76 See id. at 240-44.

77 ALLEN, supra note 62, at 209.

178 Id.

9 Id. at 209-10.

180 See CROSS & HARRIS, supra note 40, at 30 (“If a previous decision is only evidence of
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PRECEDENT IN Law 79 (Laurence Goldstein, ed., 1987) (noting that “[t]he law, unchanging and
unchangeable in essential content, is formally independent of its judicial expression™).

8! See ALLEN supra note 62, at 207.
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lishing what the law of this kingdom is.”'®* Blackstone also put his stamp on it
in 1765: “[J]udicial decisions,” he wrote, “are the principal and most authorita-
tive evidence, that can be given, of the existence of such a custom as shall form
a part of the common law.”'®

The declaratory theory was a tidy compromise between the dictates of
natural law and the growing pressure to follow precedent. Because judges re-
garded decisions as evidence of the law, they could justify their adherence to
precedent by pointing to the weight of the authorities on a given issue. At the
same time, they could evaluate past decisions as they would any other evi-
dence.'®* Thus, they frequently claimed that a decision was bad evidence of the
law because it was unjust, inconvenient, or absurd.”®® They also gave little
weight to a single decision, or even two decisions, looking instead to “the cur-
rent of authorities” or to a “strong and uniform . . . train of decisions.”'*®

The second factor that contributed to the fluctuating state of precedent
was the poor quality of reports for most of the seventeenth and eighteenth centu-
ries. Because judges issued their decisions orally, the bar depended upon report-
ers for an accurate account of the court’s judgment and reasoning.'®’ Yet the
reporters were notoriously unreliable and made numerous mistakes.'®® Chief
Justice Holt complained in 1704 that “these scrambling reports . . . will make us
to appear to posterity for a parcel of blockheads.”'® Reporters also omitted
many cases that seemed unimportant or wrongly decided.'”® In their view, “a

182 Id. at 210.

183 WILLIAM BLACKSTONE, COMMENTARIES *69.
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case was precedential and worth reporting only when it significantly interpreted
existing law. Cases turning only on their facts or involving only slight variations
of existing law were not reported.”™"

Judges did not object to the omission of cases; to the contrary, they wor-
ried that an excess of precedents would threaten the stability of the law, and they
requested even thinner reports.'”> However, the inaccuracies of the reports sub-
stantially undermined the evidentiary value of many decisions. As one writer
has explained, “The first and most important problem of evidence is its credibil-
ity, and the eighteenth-century judge . . . had to decide whether the witness (i.e.
the reporter, or the particular report) was both competent and credible.”'”* This
explains why judges often refused to follow precedents they could not verify in
a reliable report and usually looked to a line of decisions rather than to a single
case.'® It also explains why a theory of binding precedent could not take hold
until the quality of reporting improved significantly.'®

That began to occur in the mid-eighteenth century when a lawyer named
James Burrows produced his first volume of reports.'”® Burrows’ reports were
the most useful and accurate yet to appear, and they encouraged an increased
adherence to precedent.197 Though a judge could still declare in 1760 that “erro-
neous points of practice . . . may be altered at pleasure when found to be absurd
or inconvenient,”'*® most judges agreed that precedent should be followed in
cases involving property or contracts, where certainty was essential. In More-
cock v. Dickins,” a 1768 case, Lord Camden deferred to the authority of prece-
dent, declaring that “[m]uch property has been settled, and conveyances have

the judges whom they were reporting”).
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proceeded upon the ground of that determination . . . . and therefore I cannot
take upon me to alter it.”**

Yet conflicting views about the force of precedent persisted and were
reflected in the two most prominent judges of the day, Blackstone and Lord
Mansfield. " Blackstone, an avowed conservative, was a leading proponent of
stare decisis in the second half of the eighteenth century.** In his Commentaries
on the Laws of England, published in 1765, he argued that adherence to prece-
dent not only promoted certainty and stability in the law, but also flowed from
the judge’s duty to find the law rather than make it.

For it is an established rule to abide by former precedents where
the same points come again in litigation: as well to keep the
scale of justice even and steady, and not liable to waver with
every new judge’s opinion; as also because the law in that case
being solemnly declared and determined, what before was un-
certain, and perhaps indifferent, is now become a permanent
rule, which it is not in the breast of any subsequent judge to al-
ter or vary from, according to his private sentiments: he being
sworn to determine not according to his own private judgment,
but according to the known laws and customs of the land; not
delegated to pronounce a new law, but to maintain and expound
the old one.”

Blackstone qualified his statement by asserting that judges were not
bound by precedents that were “flatly absurd or unjust,” or “evidently contrary
to reason.”” Such decisions, he explained, were not good evidence of the law
because “[w]hat is not reason is not law.”?® However, he was one of the first
writers to speak of the rule of precedent as one of general obligation, and he left
far less room for discretion than his predecessors.zo6

Mansfield, by contrast, was a reformer who often strayed outside the re-
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straints of precedents.””” During his thirty years as Chief Justice of the King’s
Bench, he rewrote large sections of the commercial law and appealed to “law’s
rational principles . . . even on occasion at the expense of established prece-
dents.”** “The law would be a strange science if it rested solely upon cases, and
if after so large an increase of Commerce, Arts and Circumstances accruing, we
must go to the time of Richard I to find a case and see what is Law,” he wrote in
a 1774 case.”® “IPlrecedent, though it be Evidence of law, is not Law itself,
much less the whole of the Law.”

Mansfield “never entirely ignored precedents.””!! He occasionally fol-
lowed rules he did not agree with because “the authorities are too strong,” or
“the cases cannot be got over.”*** But he did so because he believed the law
should be stable, not because he thought he lacked the power to do otherwise.
“Certainty,” he wrote, “is one great object of all legal determinations.”'* Thus,
if an established rule provided certainty, Mansfield would accept it.>** If, how-
ever, the rule created confusion or if another rule would work better, Mansfield
was quick to innovate.?"®

The conflict between “Blackstonian conservatism and Mansfield’s re-
formism™'® reached its climax in Perrin v. Blake. The case centered on a prop-
erty rule laid down by Coke (known as the Rule in Shelley’s Case) that pre-
vented an individual from placing certain limits on his heirs unless he used a
specific formula, even if his will otherwise clearly expressed his intent.*'” Rul-
ing for the King’s Bench, Mansfield declined to follow the rule, arguing that it
defied reason to subvert the intention of a clearly written will.>'® He and his col-
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leagues also attacked the pedigree of the rule, describing it as a feudal anachro-
nism that “must not be extended one jot.”>'* On appeal to the Exchequer Cham-
ber, however, Mansfield’s decision was reversed by Blackstone. Though he
acknowledged that the rule was outdated, Blackstone argued that the courts were
powerless to change it.”°

There is hardly an ancient rule of real property but what has in
it more or less of a feudal tincture. . . . [B]ut whatever their par-
entage was, they are now adopted by the common law of Eng-
land, incorporated into its body, and so interwoven with its pol-
icy, that no court of justice in this kingdom has either the power
or (I trust) the inclination to disturb them . . . "™

The decision in Perrin v. Blake can be seen as a “straightforward tri-
umph of precedents over the reforming enterprises of” Mansfield.””* Though
Mansfield continued to press his innovations until he left the bench in 1788, in
the years following his retirement the English doctrine of precedent hardened.””
By the beginning of the nineteenth century, courts began to regard a line of de-
cisions as absolutely binding, though they could still depart from a single deci-
sion, or even two decisions, for sufficient reasons.”?* Gradually that exception
also disappeared and by the latter half of the nineteenth century, courts asserted
an obligation to follow all prior cases, no matter how incorrect.”” Even the
House of Lords, which had never regarded its own precedents as binding, de-
clared in 1861 that it was absolutely bound by its past decisions.”

These changes, however, were still many years off in the late eighteenth
century and they were made possible by two developments: the gradual re-
placement of the declaratory theory with a positivist view of law and the emer-
gence of a reliable system of law reports.””” Until these things occurred, “the
doctrine of stare decisis was a principle of adhering to decisions, not a set of
rules. It did not identify any class of case as strictly binding, irrespective of cir-
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cumstance.”*® Moreover, eighteenth-century English judges were not obligated
to blindly accept precedents, but could argue for reason in the law, even at the
expense of certainty and predictability.”?® “It was left to the nineteenth century
finally to establish the rule that judges are absolutely bound by decisions.”**

D. Precedent in Colonial America: A New Land and New Values

If the English adherence to precedent was qualified in the seventeenth
and eighteenth centuries, the American commitment was even more attenuated.
The defining characteristic of law in colonial America was its mutability. Strug-
gling to survive on a strange continent, the colonists had little use for strict, for-
mal rules applied by an exacting judiciary. They needed a legal system that
could be molded to meet the challenges of a developing society.®' As a result,
from their earliest years they demonstrated a marked preference for adaptability
over certainty, for latitude over restraint.

One of the first questions they faced was what law would govern. The
colonists brought with them no set of rules and littie knowledge of the common
law.”* They also had few of the resources — books, law schools, trained judges —
needed for the development of a case law system. So instead the colonists im-
provised, adopting simple codes to govern their lives.”®® These codes covered
crimes, torts, and contracts and often departed significantly from common law
rules.* They also left many matters to the discretion of popularly elected mag-
istrates or appointed judges.””® In Massachusetts, magistrates were instructed to
decide all cases according to the established laws of the colonies, but when the
law is silent, to decide “as near the law of God as they can.”*® In Maryland,
judges were authorized to fill in the gaps of the law by resorting to “equity and
good conscience ‘not neglecting (so far as the judge shall be informed therof

28 Evans, supra note 70, at 45.

29 Seeid.
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and shall find no inconvenience in the application of this province) the rules by
which right and justice useth and ought to be determined in England.””*’

Some colonists objected to the broad discretion of judges and argued for
the adoption of “a settled rule of adjudicature from which the magistrates cannot
swerve.”?® But two factors stood in their way. First, most settlers believed that
the law of God or of nature was supreme and that statutes and precedents were
binding only if consistent with this law.” To impose strict rules on judges was
therefore pointless because they were bound to follow those rules only if they
reflected divine or natural law. As one Massachusetts official told his constitu-
ents, “[t]he covenant between you and us is that we shall judge you and your
causes by the rules of God’s law and our own.”**

Second, colonial courts were highly informal and unrefined. Due to a
strong dislike for lawyers in nearly every colony, most of the judges had little or
no legal training.**' In addition, court records were rare, and the few that existed
provided little information, usually noting only the verdict, not the facts or rea-
soning.*? The result was that even had judges been inclined to follow strict rules
and precedents, they lacked the resources and legal skills to do so.”* Instead,
they had to rely on their own judgment and “the pretense that the word of God is
sufficient to rule us.”***

Over time, the administration of law in the colonies evolved. The num-
ber of lawyers increased, the training of the legal profession improved, and the
courts began to follow more refined methods of legal reasoning.z"'5 Lawyers also
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began to push for the adoption of common law rules and practices. Their hope
was that as a case law system developed, the courts would gain even greater
influence.?* Some colonies had already taken steps to embrace the common
law. Maryland, which alone among the colonies did not establish a code, had
declared in 1642 that it would be governed by the common law, in so far as it
was applicable to the needs of the colony.**’ Now, at the beginning of the eight-
eenth century, other colonies followed suit.>*® And, by the time of the revolu-
tion, most had either formally or informally adopted the common law.2¥

This “transfer” of English law to the colonies was not absolute, how-
ever. Lawyers supported the move because it made their technical expertise
more valuable, whereas the public hoped to benefit from English liberties such
as habeas corpus.25° Both groups, however, agreed that not all common law
rules and practices were suited for the colonies.””! Therefore, as Maryland had
done in 1642, most colonies reserved the right to depart from common law rules
when necessary.”>* In South Carolina, for example, the common law was to be
followed “except where it may be found inconsistent with the customs and laws
of the province™> and in North Carolina, the common law governed “so far as
shall be compatible with our way of living and trade.”***

One result of this qualified adoption of the common law was a willing-
ness by colonial legislatures to innovate.”® Another result was that some judges,
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mon law until the King decided otherwise, the predominant view was to the contrary. See id. at
294,

30 See Reinsch, supra note 231, at 370, 384, 415,

BL Seeid. at 414-15.

252 See Horwitz, The Emergence of an Instrumental Conception of American Law, supra note

249, at 293; ROBERT VON MOSCHZISKER, STARE DECISIS, RES JUDICATA AND OTHER SELECTED
Essays 108 (Cyrus M. Dixon Publ’g. 1929).

253 Reinsch, supra note 231, at 408,

¥4 4.

255 See CRAIG EVAN KLAFTER, REASON OVER PRECEDENTS: ORIGINS OF AMERICAN LEGAL
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left free to choose among common law principles, never acquired a devotion to
precedents and analogical reasoning.**® In New Hampshire, one writer observes,
“no man acknowledging a regular development of the law by precedents and
finding an authoritative guidance in the adjudications of the common law
judges, held judicial power . . . during the entire eighteenth century.”®’ Samuel
Livermore, the colony’s Chief Justice in the 1780s, “paid little attention to
precedent,” and when reminded once of his previous decision in a similar case
declared that “[e]very tub must stand on its own bottom.”®® John Dudley, an
associate justice in the 1790s, took an equally dim view of precedents, describ-
ing Coke and Blackstone as “books that I never read and never will.”?”

Other judges, although not disdaining precedent, focused on principles
rather than cases. James Otis, a Massachusetts lawyer and judge, argued in a
1761 case that it is “[b]etter to observe the known Principles of Law than any
one Precedent.”® The Provincial Court of Maryland agreed, stating in a 1772
case that a judge should begin with general principles and apply them to the case
at hand.”®! When the Maryland court did cite a particular case, it often did so out
of respect for the author, not out of an obligation to follow precedent.”® Indeed,
the court seemed influenced as much by extra-judicial authority as by actual
cases. In the 1772 case of Nicholson v. Sligh,*® the court sought the opinions of
distinguished lawyers in the community, and in the 1771 case of Belt v. Belt,™®
it disregarded the decision in a previous case and instead followed the teachings
of Mansfield.”’

There is also some evidence that judges assumed the power to issue de-
cisions that could not be cited in the future. In a 1764 Pennsylvania case, a cler-

THOUGHT 42 (1993). For instance, Massachusetts rejected the common law rule of primogeni-
ture in favor of more progressive inheritance laws; Rhode Island and Pennsylvania passed laws
fostering religious freedom; and Virginia offered creditors relief against fraudulent devices.
See id.

26 See Reinsch, supra note 231, at 370-71.
BT Id. at 388.

28 King v. Hopkins, 57 N.H. 334, *7 (1876) (giving an account of Livermore’s statement).
20 Id. at *9.

%0 John Adams, Minutes of the Argument, in 2 LEGAL PAPERS OF JOHN ADAMS 127 (L.
Kinvin Wroth & Hiller B. Zobel, eds., 1965).

®l See Kempin, supra note 64, at 37 (citing 1 Har. & M’ Hen. 452, 453)).
2 See id. at 38.

%3 1 H. & McH. 434, *2 (Md. 1772).

4 1 H. & McH. 409, *16 (Md. 1771).

%5 See Kempin, supra note 64, at 37-38 (“[I]t should be noticed that Mansfield is cited,
rather than his case. It appears that the case merely provides a medium for the expression of the
opinion of that eminent jurist.”).
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gyman had been charged with performing a marriage in which the woman al-
ready had another husband.*® The clergyman moved to delay the trial so that he
could obtain an affidavit from a witness, but the government opposed his re-
quest. On appeal, the Supreme Court of Pennsylvania granted the delay, point-
ing out that the defendant’s livelihood was at stake. But the court explicitly pre-
clude%;itation of the case, declaring that its opinion was “not to be a Prece-
dent.”

Some judges, of course, did stress the importance of following rules and
precedents. Thomas Hutchinson, Chief Justice of Massachusetts, wrote in 1767
that “laws should be established, else Judges and Juries must go according to
their Reason, that is, their Will.”®® Two years earlier, the Massachusetts Su-
preme Court declared that when a “Usage had been uninterrupted . . . the Con-
struction of the Law [is] thereby established” and the court “therefore would
make no Innovation.”?® At least one historian has read such statements as evi-
dence that precedents were strictly followed by colonial judges.”” Little addi-
tional proof is offered to support this conclusion, however, and it seems unten-
able in light of the examples above and the exceptional degree of discretion en-
joyed by colonial courts. Moreover, any adherence to precedent would have
been necessarily selective: few reliable reports of American cases were pro-
duced before the late eighteenth and early nineteenth centuries, and access to
English reports was limited.”"* And although some lawyers and judges may have
cited cases from memory, there is no evidence that anyone regarded these cases
as binding.”® As in England, the only cases that were viewed as authoritative

%6 See King v. Rapp, 1 Dall. 11 (Pa. 1764).

267 1d.

28 Horwitz, The Emergence of an Instrumental Conception of American Law, supra note

249, at 292. According to John Adams, however, Hutchinson himself “wriggied to evade” cases
that were cited as authority. See KARSTEN, supra note 241, at 28.

29 Horwitz, The Emergence of an Instrumental Conception of American Law, supra note
249, at 292.

M See id at 297; MORTON J. HORWITZ, THE TRANSFORMATION OF AMERICAN LAw: 1780-

1860 8-9 (1977). Perhaps one reason Horwitz jumps so quickly to this conclusion is that his
focus is on the status of stare decisis during the years after the Revolution, not in colonial
America. Horwitz concludes that during this later period judges regularly disregarded prece-
dent, and it is only by way of contrast that he makes any claims about pre-war attitudes toward
precedent. /d. at 30.

2 See Kempin, supra note 64, at 34-35; KARSTEN, supra note 241, at 28 (noting that “[a]s

late as 1783 only about 1 in every 5 of the nearly 150 volumes of published reports of the opin-
jons of English courts were, in fact, available in America”); John H. Langbein, Chancellor Kent
and the History of Legal Literature, 93 COLUM. L. ReV. 547, 571-78 (1993).

22 See¢ KARSTEN, supra note 241, at 30. In his Anastasoff opinion, Judge Arnold cites

Karsten for the proposition that judges and lawyers of the founding era “recognized the author-
ity of unpublished decisions even when they were established only by memory or by a lawyer’s
unpublished memorandum.” Anastasoff v. United States, 223 F.3d 898, 903 (8th Cir. 2000).
Karsten says only that lawyers and judges sometimes used these decisions to help decide later
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were those appearing in reliable law reports.””* Thus, the more supportable con-
clusion is that despite some fidelity to past cases, colonial courts did not feel
bound by precedents and were more likely to search for principles in the law
than for a decision on all fours with the case at hand.”™*

E. The Post-Revolutionary Attitude Toward Precedent

The attitude of colonial courts toward precedent may be open to dispute,
but there is little disagreement about the view that prevailed after the revolution.
Although the majority of states adopted the common law as a rule of decision,””
in the decades following the war the courts embarked on one of the most crea-
tive periods in American judicial history, shaping the law to meet the needs of
the new nation and abandoning large numbers of precedents, both English and
domestic. Judges during this period adopted an instrumental view of the law.
They regularly considered the economic and social consequences of legal rules
and did not hesitate to alter those they saw as impractical, illogical, or unjust.?’®
Many of their actions “would have been regarded earlier as entirely within the
powers of the lc:gislature.”277 Indeed, by 1820, “the process of common-law de-
cisionmaking had taken on many of the qualities of legislation.”*’®

Early signs of this approach appeared in two 1786 cases. In Wilford v.
Grant,™® the Superior Court of Connecticut reviewed the convictions of two
minors who had failed to appear at their trial because they were legally incapa-
ble of arranging for their defense.”®” The court concluded that the minors should
have been represented by guardians and that their convictions should thus be
reversed. The minors, however, had been convicted along with four adult co-
defendants who were not entitled to a new trial, and common law precedents

cases. He does not suggest that judges felt bound by unpublished decisions that were cited from
memory or from a lawyer’s notes of a case. See KARSTEN, supra note 241, at 30. And given
that English and American judges felt free to disregard decisions that did not appear in reliable
law reports, it seems highly unlikely that they would have felt bound by decisions that were not
reported at all.

3 See FRIEDMAN, supra note 233, at 322 (“What was not reported was barely law.”).

2% See Kempin, supra note 64, at 36-37, 50 (stating that “it can be established that American

cases, up to the year 1800, had no firm doctrine of stare decisis”).

25 Between 1776 and 1884, eleven of the original 13 states adopted the common law. See

Horwitz, The Emergence of an Instrumental Conception of American Law, supra note 249, at
291-92. The other two states, Rhode Island and Connecticut, followed suit in 1798 and 1818,
respectively. See id. at 292 n.18.

76 See id. at 287-89.

77 Id. at 288.

278 1d.

7 1 Kirby 114 (Conn. 1786).
B0 Seeid. at 114-15.
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prohibited a partial reversal in such cases. The question before the court, there-
fore, was whether to follow precedent or its own sense of justice. The court’s
answer was unequivocal:

The common law of England we are to pay great deference to,
as being a general system of improved reason, and a source
from whence our principles of jurisprudence have been mostly
drawn: The rules, however, which have not been made our own
by adoption, we are to examine, and so far vary from them as
they may appear contrary to reason or unadapted to our local
circumstances, the policy of our law, or simplicity of our prac-
tice; which for the reasons above suggested, we do in this case,
and reverse the judgement as to the minors only.*'

The Pennsylvania Supreme Court also articulated a liberal view of
precedent in the 1786 case of Kerlin’s Lessee v. Bull.*®* “A court is not bound to
give a like judgment which had been given by a former court, unless they are of
opinion that the first judgment was according to law,” the court wrote, echoing
Chief Justice Vaughan’s statements from a century earlier.® “[Flor any court
may err, and if a judge conceives that a judgment given by a former court is
erroneous, he ought not in conscience to give the like judgment, he being sworn
to judge according to law.”**

Over the next several decades, courts offered numerous reasons for de-
parting from common law precedents. Often, they asserted that a rule estab-
lished in past cases was illogical, unreasonable, or inconsistent with public pol-
icy.™ In Silva v. Low,™ for instance, the New York Supreme Court departed
from an English rule it considered unjust and irrational,®® and in Starr v.
Starr,”®® the Connecticut Supreme Court refused to follow precedent it viewed
as incompatible with state law.?®

The most frequent justification, however, was that common law rules

21 14 at 116-17.
32 Dall. 175 (Pa. 1786).
83 Id. at 178.

2% Id. The court did follow precedent in Kerlin’s Lessee, but primarily to maintain consis-

tency. In addition, the court did not indicate that it thought the earlier case had been wrongly
decided. See id. at 178-79.

5 See KLAFTER, supra note 255, at 57-58, 78-93.
26 1 Johns. Cas. 184, 190 (N.Y. Sup. Ct. 1799).
BT Seeid.

#8 2 Root 303 (Conn. 1795).

89 See id. at ¥7-*8.

'
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were inapplicable to American circumstances.” In the 1791 case of Downman
v. Downman’s Executors,”" the Supreme Court of Virginia Court expressed its
willingness to depart from English precedents requiring certain kinds of appeals
to be filed immediately upon entry of a judgment.”* The court noted that in a
large country like the United States, attorneys and their clients lived far apart
and could not communicate quickly about litigation. As a result, it concluded,
“justice seems to require a relaxation of” the common law rule.””’ The Supreme
Court of Judicature of New York also took into account American circum-
stances in the 1806 case of Jackson, ex dem. Benton v. Laughhead.™ The ques-
tion was whether a mortgagor who had fallen behind on his payments was enti-
tled to notice before being ejected. Lord Mansfield had held in a 1778 case that
such a mortgagor was not entitled to notice, but the New York court ruled oth-
erwise.””” The requirement of notice, it argued, would create “no hardship on the
mortgagee, while a contrary practice may be much abused, in a country where
so many thousand estates are held in this way.”*®

The Benton decision reflects the particular reluctance of courts to follow
English decisions handed down after 1776. Most of the state provisions adopting
the common law were limited expressly to English opinions issued prior to the
revolution.””” That qualification alone gave courts significant discretion; if an
issue had not been settled by the English courts before that time, American
judges had virtually legislative power to select the applicable rule.

But the courts not only disregarded post-1776 decisions; they also fre-
quently departed from long-standing English precedents. In Douglas v. Satter-
lee,”® an 1814 New York case, the plaintiff attempted to collect on a promissory
note made by a man who had since died. The administrators of the man’s estate
responded that they would not have sufficient funds to pay off the note after
settling previously submitted claims. Under an English rule followed since
1701, the administrators’ response would have been taken as an admission that

0 See KLAFTER, supra note 255, at 78.
¥1 1 Va. (1 Wash.) 26 (1791).

¥2 Seeid.

2 Id. at *6.

4 2 Johns. 75 (N.Y. Sup. Ct. 1806).

25 Seeid. at 76.

2% Id. at 75-76. For other examples of courts adapting common law rules to meet American

circumstances, see Jackson v, Brownson, 7 Johns. 227, 237 (N.Y. Sup. Ct. 1810) (opinion of
Spencer, J.) (dismissing English law of waste as “inapplicable to a new, unsettled country”
because it inhibited the improvement of land); Findlay v. Smith, 20 Va. (6 Munf.) 134, 142,
148 (Va. 1818) (same); Ross v. Poythress, | Va. (1 Wash.) 120 (1792) (rejecting English rule
requiring that judgments be paid in cash because of the lack of currency in the United States).

97 §ee FRIEDMAN, supra note 233, at 110-12.

2% 11 Johns. 16 (N.Y. Sup. Ct. 1814).
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they did have sufficient funds because they had not yet paid off the other
claims.” But Chief Justice Kent discarded the rule and found for the defen-
dants. “If the conclusion was just, the rule would be applicable,”® Kent ruled.
But because the administrators made clear that the estate’s money was already
accounted for, “it would be illogical and unjust,” to intergret their response as an
admission that they had sufficient funds to pay the note.”® The New York court
also departed from a long-standing rule in Palmer v. Mulligan,*” an 1805 case
in which a downstream mill owner sued an upstream mill owner for obstructing
the flow of water. Under the common law, a downstream plaintiff could always
recover damages for obstruction of the natural flow.>® However, the New York
court relied on a functional analysis, asking which outcome would most benefit
the public. Its answer was that under the common law rule, the public “would be
deprived of the benefit which always attends competition and rivalry.”*™ There-
fore, it ruled for the defendant.’®

Courts also overturned a number of domestic precedents. In the 1804
case of Duncanson v. M’Lure,”® the Pennsylvania Supreme Court was asked to
rule upon the validity of a transaction between a British trader and an American
citizen concerning the sale of a ship. In a decision five years earlier, the court
had ruled that the transaction was valid.>”” But when the issue arose again in a
related case, the court overruled the decision. “The charge delivered in the [ear-
lier] case . . . was erroneous and untenable,” the court said, because the transac-
tion conflicted with the laws and policies of the United States.**®® The Supreme
Court of Judicature of New York also overruled domestic precedent in Cun-
ningham v. Morrell ®® The case involved a construction contract that provided

2 Seeid.
00 g
Ol See id. at 20.

302 3 Cai. R. 307 (N.Y. Sup. Ct. 1805).

303 See Horwitz, The Emergence of an Instrumental Conception of American Law, supra note

249, at 289.

34 Palmer, 3 Cai. R. at 314.

305 See id. Other cases in which courts disregarded English decisions issued before 1776

include Naylor v. Fosdick, 4 Day 146 (Conn. 1810) (overruling early eighteenth century Eng-
lish precedents allowing a debtor to assign his estate to a trustee without the consent of all his
creditors); Chappel v. Brewster, 1 Kirby 175 (Conn. 1786); Wilford v Grant, 1 Kirby 114
(Conn. 1786) (ignoring established common law rule against partial reversals); Downman v.
Downman’s Executors, 1 Va, (1 Wash.) 26 (1791) (setting aside pleading requirement followed
in England since 1705).

36 4 Dall. 308 (Pa. 1804).
307 See Murgatoyd v. Crawford, 3 Dall. 491 (Pa. 1799).
308 See Duncanson, 4. Dall. at *16.

10 Johns. 203 (N.Y. Sup. Ct. 1813).
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for the builder to be paid in installments as work progressed. After completing
part of the work and receiving one installment, the builder demanded the entire
payment. Two prior New York cases held that the builder in such a situation
could receive full payment even though the work was incomplete.*'® Chief Jus-
tice Kent, however, thought that outcome would subvert the understanding of
the parties.”'! Instead of following precedent, he invoked “the good sense and
justice of the case” to rule that the builder could not receive full payment until
the project was finished.*'?

Kent’s approach in Cunningham was typical of his attitude toward
precedent. Although he believed, like Blackstone, that decided cases were “the
highest evidence” of the law, he did not speak of the obligation to follow prece-
dent as a question of judicial power.’"’ Instead, he considered stare decisis to be
a functional doctrine, writing that it would “be extremely inconvenient to the

public if precedents were not duly followed . . . . If judicial decisions were to be

lightly disregarded, we should disturb and unsettle the great landmarks of prop-
99314

erty.

Kent also believed that not every case should be included in the law re-
ports that served as the source of precedents. “The evils resulting from an indi-
gestible heap of laws and legal authorities are great and manifest,” he wrote,
echoing a common concern of the day.’" “They destroy the certainty of the law,
and promote litigation, delay, and subtilty . . . . The spirit of the present age, and
the cause of truth and justice, require more simplicity in the system and that the
text authorities should be reduced within manageable limits.”*'¢

Finally, Kent made clear that judges were not bound by a previous deci-
sion if it could “be shown that the law was misunderstood or misapplied.”"’
And to dispel any doubt that judges were bound by erroneous precedents, he

30 See id. at 204.
U See id. at 205.

312 See id. at 205-06. For other cases in which state courts overruled domestic precedents,
see Bevan v. Taylor, 7 Serg. & Rawle 397 (Pa. 1821) (overruling Walker v. Smith, 3 Yeates
480 (Pa. 1803)); Girard v. Taggart, 5 Serg. & Rawle 19 (Pa. 1818) (overruling Willing v. Row-
land, 4 Dall. 106 (Pa. 1791)); Conner v. Shepherd, 15 Mass. 164 (1818) (overruling Nash v.
Boltwood (Mass. 1783)); Coffin v. Coffin, 2 Mass. 358, 366 (1807) (overruling Holbrook v.
Pratt, 1 Mass. 96 (1805)); Fitch v. Brainerd, 2 Day 163 (Conn. 1805) (overruling Kellogg v.
Adams (1788)).

33 yaMES KENT, I COMMENTARIES ON AMERICAN LAw 474 (14th ed., John M. Gould, ed.
1896) (1826).

314 Id. at 475.

35 14, see also DOMNARSKI, supra note 190, at 11 (noting that Daniel Webster thought
reporters should “omit those cases that turned merely on evidence, while others suggested that
cases should be omitted if they covered the same ground as already published cases”).

316 KEeNT, supra note 313, at 475.
W Id. at 474
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offered the following extensive qualification:

I wish not to be understood to press too strongly the doctrine of
stare decisis when [ recollect that there are more than one thou-
sand cases to be pointed out in the English and American books
of reports, which have been overruled, doubted, or limited in
their application. It is probable that the records of many of the
courts in this country are replete with hasty and crude decisions;
and such cases ought to be examined without fear, and revised
without reluctance, rather than to have the character of our law
impaired, and the beauty and harmony of the system destroyed
by the perpetuity of error. Even a series of decisions are not al-
ways conclusive evidence of what is law; and the revision of a
decision very often resolves itself into a mere question of expe-
diency, depending upon the consideration of the importance of
certainty in the rule, and the extent of the property to be af-
fected by a change in it.*"®

Other influential judges expressed similar views. James Wilson, the
preeminent legal scholar of his day and the second most influential member at
the Constitutional Convention, wrote that precedents were strong evidence of
the common law because they were decided by wise judges whose opinions
should be respected.3 %1 ike Kent, however, Wilson did not suggest that follow-
ing prior decisions was a function of judicial power. Instead, he wrote that
“every prudent and cautious judge will appreciate them.”**® In addition, he
warned that because the authority of the law rests on common consent, not on
decided cases, judges should not follow precedents automatically.”' English
precedents, especially, “must be rejected or adopted very cautiously,” he wrote.
“[W1e must have in this country an American common law drawing its doctrines
from American wants and needs.”**

Even the conservative judge Nathaniel Chipman agreed that past cases
should be discarded if inapplicable to present circumstances. Many precedents,
he wrote in 1792, “were made at a time, when the state of society, and of prop-
erty were very different, from what they are at present.”*?> Therefore, judges

38 Id. at 477 (emphasis added).
319 See JAMES WILSON, THE WORKS OF JAMES WILSON 2, 37, 501-02 (Harvard Univ. Press

1967) (Robert Green McCloskey ed.) (1804).
30 4. at 501-02 (emphasis added).

21 Seeid.

2 Id. at 40.

323 Nathaniel Chipman, A Dissertation on the Act Adopting the Common and Statute Laws of

England, in N. CHIP. 124-26 (1793).
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should not “entertain{] a blind veneration for ancient rules, maxims, and prece-
dents” but should “distinguish between those, which are founded on the princi-
ples of human nature in society, which are permanent and universal, and those
which are dictated by the circumstances, policy, manners, morals, and religion
of the age.”**

The post-colonial attitude toward precedent can be seen most clearly
through the eyes of state judges like Kent and Chipman because state courts
were the main forum for litigating common law issues. The U.S. Supreme Court
primarily heard cases involving federal statutes and the Constitution.”” Even so,
several factors suggest that the early Supreme Court was equally ambivalent
about the authority of decided cases.

First, when the court was established in 1789, it made no provision for
the reporting of its opinions, most of which were issued orally.*®® Not until a
Philadelphia lawyer named Dallas took on the task upon his own initiative in
1791 was there a system in place for circulating the opinions of the nation’s
highest court.’”’ Even then, the opinions were not readily available. Dallas occa-
sionally took five or six years to finish a term’s decisions.” He also made nu-
merous errors and omitted many cases he did not think important.*® Dallas fi-
nally quit in 1800 when the Court moved to Washington, but his successor, a
Boston lawyer named William Cranch, was not much better.” It was only in
the 1830’s, when the Court began to file written opinions, that the reports im-
proved.”®! Thus, for the first few decades of the Supreme Court’s history, the
substance of its decisions was unknown to large segments of the bar.>* Al-
though not proof of the justices’ attitude toward precedent, the lack of reliable
reporters at least demonstrates that adherence to decided cases would have been
difficult in the Court’s early years.*”

Second, until 1800, when Marshall was appointed Chief Justice, the
Court issued its decisions seriatim, meaning that each justice gave his own opin-

24 Id. at 129, 137-38.

35 See David Currie, The Constitution in the Supreme Court, 1789-1801, 48 U. CH1. L. REV
819 (1981).

36 See DOMNARSKI, supra note 190, at 7.

321 See id. at 6-7; Craig Joyce, The Rise of the Supreme Court Reporter: An Institutional Per-

spective on Marshall Court Ascendancy, 83 MICH. L. REV. 1291, 1294-95 (1985).

38 See DOMNARSKI, supra note 190, at 7; Joyce, supra note 327, at 1301.

39 See DOMNARSKI, supra note 190, at 7; Joyce, supra note 327, at 1303-05. .

30 See DOMNARSKI, supra note 190, at 7.

Bl See id. at 8-9.
B2 Seeid. at9.

33 See Caminker, supra note 53, at 833 n.69.
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ion.** This made it difficult for lawyers to rely on even those precedents they
were familiar with, because although the decision was usually clear, the
underlying reasons varied depending upon which opinion one read.*

Third, the content of the Court’s opinions showed little concern for
precedent. Many early justices wrote page after page without citing authority.”*®
For them, the “law had to be chiseled out of basic principle; the traditions of the
past were merely evidence of principle and rebuttable.” 37 Marshall, in particu-
lar, wasted little ink citing cases even when thegl supported his conclusion, rely-
ing instead on the force of his own arguments. % As one scholar has observed,
Marshall had a “marked disdain for reliance on precedent™’ so that “precedent,
while not wholly foreign to [his] opinions, was seldom prominent there.”**

The Court did rely on past decisions in some cases. In Ex Parte Boll-
man,**! the Court faced the question of whether it had jurisdiction to issue a writ
of habeas corpus. Although the Court had issued habeas writs in two previous
cases, the jurisdictional question had never been raised. Nonetheless, Marshall
relied in part on the earlier cases to conclude that “the question is long since

334 See FRIEDMAN, supra note 233, at 134.

35 See Caminker, supra note 53, at 833 n.64.

3% See FRIEDMAN, supra note 233, at 135.

3 1d at 119; See also David E. Engdahl, What’s In a Name? The Constitutionality of
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years, the Supreme Court cited its own prior holdings not as precedents in the common law
sense, but to spare the trouble of reiterating sound analyses to which the Justices still sub-
scribed. It was a kind of shorthand, not an ascription of authoritativeness.”).

38 See Thomas R. Lee, Stare Decisis in Historical Perspective: From the Founding Era to

the Rehnquist Court, 52 VAND. L. REV. 647, 667 (1999). The lack of reliable law reports and
the fact that the court often addressed issues of first impression may explain Marshall’s inatten-
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precedents supported his opinion, yet did not rely on them for his conclusion. See id.
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Courts, 1801-1835, 49 U. CHI. L. REV. 646, 661, 674, 701 (1982). Marshall’s lack of regard for
precedent was apparent even during his years as a practicing attorney. In Ross v. Poythress, 1
Va. (1 Wash.) 155 (1792), for example, he argued successfully that the English rule requiring
judgments to be paid in cash should be abandoned because of the lack of currency in the United
States.

0 Currie, supra note 339, at 680. On the other hand, the Marshall Court only overruled
three opinions during its thirty-five-year span, the lowest number of any Supreme Court since.
See DAVID M. O’BRIEN, | CONSTITUTIONAL LAw & PoviTics 118 (W.W. Norton & Co. 1997).
This statistic, however, is misleading. The Marshall Court frequently addressed questions of
first impression, while later courts have been faced with “an ever-expanding target of ‘settied
decisions.”” Lee, supra note 338, at 649. In addition, the Marshall court was dominated by one
justice — Marshall. See id. He wrote the majority of opinions and encountered little dissent from
associate justices. It is not surprising, therefore, that his Court did not overrule many of its
opinions. See id.
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decided.”* In Ogden v. Saunders*® an 1827 case dealing with the constitu-
tionality of state bankruptcy laws, Justice Washington even followed a prece-
dent he disagreed with: -

To the decision of this Court, made in the case of Sturges v.
Crowninshield, and to the reasoning of the learned Judge who
delivered that opinion, I entirely submit; although I did not then,
nor can I now bring my mind to concur in that part of it which
admits the constitutional power of the State legislatures to pass
bankrupt laws.**

Other important writers also emphasized the importance of following
precedent. William Cranch, the second reporter of the Court’s opinions, wrote in
the preface to his reports that adherence to precedent was necessary to limit the
discretion of judges.** “Every case decided,” he wrote, “is a check upon the
judge. He can not decide a similar case differently, without strong reasons,
which, for his own justification, he will wish to make public.”**® Alexander
Hamilton wrote in Federalist No. 78 that in order “[t]o avoid an arbitrary discre-
tion in the courts, it is indispensable that they should be bound down by strict
rules and precedents.”**’ James Madison also wrote about the role of precedent
on two occasions. In a 1789 letter to Samuel Johnson, he explained that “the
exposition of the Constitution is frequently a copious source, and must continue
so until its meaning on all great points shall have been settled by precedents.”*®
Forty-two years later, he wrote to another friend that “judicial precedents, when
formed on due discussion and consideration, and deliberately sanctioned by
reviews and repetitions, [are] regarded as of binding influence, or rather, of au-
thoritative force in settling the meaning of a law.”**

These statements, however, do not outweigh the evidence presented
above. Indeed, the second letter from Madison supports the proposition that the

32 See id. at 100. Marshall also relied on precedent in Hampton v. McConnell, 16 U.S. (3

(Wheat.) 234 (1818) (writing that the case was covered by a doctrine announced in an earlier
decision).

33 250.8. (12 Wheat.) 213 (1827).

34 Id. at 263-64.

345 See William Cranch, Preface of 5 U.S. (1 Cranch) iii-iv (1804).

3 Id.

371 THE FEDERALIST NO. 78, at 529 (Alexander Hamiltonj (Jacob E. Cooke ed., 1961).

38 | etter from James Madison to Samuel Johnson (June 21, 1789), reprinted in 12 PAPERS

OF JAMES MADISON 250 (1979).

349 Letter from James Madison to Charles Jared Ingersoll (June 25, 1831), reprinted in THE

MIND OF THE FOUNDER: SOURCES OF THE POLITICAL THOUGHT OF JAMES MADISON 391 (Marvin
Meyers, ed. 1981).
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founding generation had not adopted the rule of stare decisis. Madison does not
claim that an individual decision is binding on subsequent judges. Instead, like
English judges stretching back to Coke, he writes that only when a decision is
“deliberately sanctioned by reviews and repetitions” does it have “binding influ-
ence.”**® Although left unstated, the implication is that until a decision has been
reviewed and repeated, judges are free to evaluate its merits.

This same idea was expressed in even stronger terms by Justice Johnson
in the 1807 case of Ex Parte Bollman. Dissenting from Justice Marshall’s
majority opinion, Justice Johnson argued that incorrectly decided cases could
never bind the Court:

Uniformity in decisions is often as important as their abstract
justice. But I deny that a court is precluded from the right or ex-
empted from the necessity of examining into the correctness or
consistency of its own decisions, or those of any other tribunal. .
. . Strange indeed would be the doctrine, that an inadvertency
once committed by a court shall ever after impose on it the ne-
cessity of persisting in its error. A case that cannot be tested by
principle is not law, and in a thousand instances have such cases
been declared so by courts of justice.*"

The American commitment to stare decisis gradually strengthened dur-
ing the nineteenth century, due mainly to the emergence of reliable law reports
and a positivist conception of law.>* In 1833, Justice Story maintained that ad-
herence to precedent was a central feature of American jurisprudence.’® “A
more alarming doctrine could not be promulgated by any American court,” he
wrote, “than that it was at liberty to disregard all former rules and decisions, and
to decide for itself, without reference to the settled course of antecedent princi-
ples.”*>* State courts also began to recognize the binding effect of precedent.’”
“By 1851 . .. Maryland was prepared to accept a prior decision even though it
was distasteful,” and “[b]y 1853 . . . Pennsylvania was in the camp of the ardent

¥

351 Ex Parte Bollman, 8 U.S. (4 Cranch) 75, 103-04 (Johnson J., dissenting).

352 See Kempin, supra note 64, at 31-36.

353 JosePH STORY, COMMENTARIES ON THE CONSTITUTION OF THE UNITED STATES § 377, at 349-

50 (Rothman & Co. 1991). Story, of course, greatly increased the power of the federal courts by
expanding their admiralty jurisdiction and by ruling in Swift v. Tyson that diversity cases would be
governed by federal common law. See GRANT GILMORE, THE AGES OF AMERICAN LAW 30-35
(1977). In addition, some scholars have suggested that his statement about the importance of
precedent was directed toward the practice of vertical, not horizontal, stare decisis. See Lee, supra
note 338, at 664 n.84.

3¢ STORY, supra note 353, § 377 at 349.

355 See Kempin, supra note 64, at 36-51.



88 WEST VIRGINIA LAW REVIEW [Vol. 104

followers of stare decisis.”>® American courts never adopted the nineteenth
century English rule that precedents are absolutely binding in all circumstances.
They instead reserved the right to overrule decisions that were absurd or egre-
giously incorrect.*> However, during the “formative period of the doctrine . . .
from 1800 to 1850,” they accepted that prior decisions were presumptively bind-
ing and that mere disagreement alone is not sufficient to justify departure from
the past.’®

F, The Historical Evidence Summarized

This long and complex history demonstrates that the role of precedent
has passed through many stages that are not marked by clear and definite
boundaries. As a result, it is difficult to determine with precision what a given
generation assumed about the authority of decided cases. Nonetheless, certain
themes have emerged that cast considerable doubt on the claim that the founding
generation viewed stare decisis as an inherent limit on judicial power.

First, the obligation to follow precedent is not an immemorial custom,
nor was it likely regarded as one in the late eighteenth century. For hundreds of
years, precedent played only a minor role in the decision-making process of
English courts. Although judges sometimes looked to prior decisions for guid-
ance, they did not feel bound to follow those decisions or even to explain their
departure from them. It was not until the latter half of the eighteenth century that
judges recognized a general obligation to follow decisions they disagreed with,
and even then they were divided on the matter. As late as 1760, an English
judge could state that “erroneous points of practice . . . may be altered at pleas-
ure when found to be absurd or inconvenient,”*® and Mansfield rewrote entire
areas of established doctrine, asserting that the law is founded not in cases, but
“in equity, reason, and good sense.”® In America, many colonial courts never
recognized an obligation to follow precedent. And during the decades after in-
dependence, state courts discarded English and American precedents wholesale,
while the Supreme Court paid little attention to decided cases, choosing instead
to reason from principle. The founding generation may not have been familiar
with the entire history of precedent, but it was familiar with the work of eight-
eenth century courts. And it would have been difficult to assume from that evi-
dence that stare decisis was an established doctrine, let alone immemorial.

Second, the practice of adhering to prior decisions did not emerge from

36 1d. at 39, 41.

357 FRIEDMAN, supra note 233, at 21; Kempin, supra note 64, at 41.

3% Kempin, supra note 64, at 50-52,

3% Robinson v. Bland, 96 Eng. Rep. 141, 144 (K.B. 1760).

30 LIEBERMAN, supra note 167, at 86, 122-32; see also supra notes 207-10 and accompany-

ing text.
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explicit theories about the nature of judicial power. Judges began to follow
precedent for the sake of convenience and stability, not because they felt power-
less to do otherwise. Even in the late eighteenth century, adherence to precedent
was justified chiefly in instrumental terms. Although Blackstone argued that the
obligation to follow precedent flowed from the judge’s duty to find law rather
than make it, judges such as Mansfield, Camden, and Kent viewed the practice
primarily as a way to promote certainty, and Wilson spoke of it in terms of pru-
dence and caution.’®' Therefore, even if the founding generation assumed that
courts would adhere to precedent, it did not necessarily regard that adherence as
a question of judicial power. Like many judges of the time, the founding genera-
tion could have assumed that courts were empowered to ignore precedent, but
that they chose not to for instrumental reasons. Indeed, given the frequent depar-
ture from precedent in late eighteenth-century America, this is the more plausi-
ble conclusion.

Third, the histoxy of stare decisis “is intimately bound up with the his-
tory of law reporting.”36 Until judges had a reliable record of prior cases, they
were not willing to bind themselves to decisions with which they disagreed.
Mansfield, for one, often “‘blam[ed] the reporter’ when he did not like an in-
convenient decision.”® English reports significantly improved in the mid-
eighteenth century, and consequently judges displayed increased adherence to
precedent. But thorough and accurate law reports were virtually nonexistent in
colonial America. Not until the very end of the eighteenth century and the be-
ginning of the nineteenth century did reliable reports begin to appear, and then
only in the older states.”® This explains why the American commitment to
precedent strengthened in the first half of the nineteenth century, and it suggests
that stare decisis was not an established doctrine in this country by 1789.%

Of course, this conclusion is not indisputable. There is some evidence
that American lawyers prior to and shortly after the framing of the Constitution
recognized an obligation to follow precedents they disagreed with. William
Cranch believed that courts could not depart from past cases without “strong
reasons™® and Alexander Hamilton thought it was “indispensable that they
should be bound down by strict rules and precedents.”® In addition, although
post-revolutionary courts showed little deference to precedents, many of the

%1 See supra notes 199-200, 211-215, 313-14, 319-20 and accompanying text.

%2 | ewis, The History of Judicial Precedent I, supra note 73, at 207; see also TUBBS, supra

note 2, at 180.

33 ALLEN, supra note 62, at 222.

34 See Kempin, supra note 64, at 34-35, 34 n.21.

35 See id. at 50 (stating that “it can be established that American cases, up to the year 1800,

had no firm doctrine of stare decisis”).

36 See supra note 346 and accompanying text.

367 See supra note 347 and accompanying text.
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cases they refused to follow were handed down by English courts after the Dec-
laration of Independence. Many others were older English decisions that were
inapplicable to American circumstances. One could argue that these two catego-
ries of cases were no more entitled to deference than the decisions of French or
Italian courts and that American departure from them is therefore beside the
point.”® As long as American courts did not readily overrule domestic prece-
dents, it might be possible to reconcile their approach to precedent with modern
views of stare decisis.

However, American courts did freely overrule domestic precedents®®
and the leading judges of the day fully encouraged this practice. As late as 1826,
Kent wrote that “hasty and crude decisions” should “be examined without fear,
and revised without reluctance,” rather than have the “beauty and harmony of
the system destroyed by the perpetuity of error.” He also acknowledged that
the “revision of a decision very often resolves itself into a mere question of ex-
pediency.””’! These are not the statements of a judge who considered courts
bound by decisions with which they disagreed. And taken together with similar
statements by other judges and the Supreme Court’s lack of attention to prece-
dent, they make it difficult to conclude that the founding generation had adopted
the principle of stare decisis.

Even if it had, however, the historical evidence strongly indicates that
courts were not expected to give precedential effect to every decision they is-
sued. Under the declaratory theory, which was embraced throughout the eight-
eenth century, courts paid little attention to individual cases and looked instead
to the “current of authorities” or a “strong and uniform train of decisions.”””* As
a result, a single decision had little importance and could only exert precedential
force when combined with other similar decisions. This differs substantially
from modern practice, in which even one decision is viewed as authoritative,
and it suggests that the founding generation would not have been troubled by the
omission of individual decisions from the body of case law.

In fact, many decisions were omitted during the eighteenth century. Re-
porters had complete control over which decisions to report and often discarded
those they disagreed with or thought unimportant. And because judges only rec-
ognized an obligation to follow decisions that appeared in reliable reports, omit-
ted cases were essentially lost forever. Judges did not object to this situation,
however, as one would expect if they viewed themselves bound by every deci-

38 1t is harder to make this case for pre-revolutionary English decisions than for later cases,

because most colonies expressly adopted the common law as it existed prior to 1776. However,
as pointed out above, most colonies left room for the courts to depart from common law rules
when local conditions made it necessary. See supra notes 252-54 and accompanying text.

39 See supra notes 306-12 and accompanying text.

30 KENT, supra note 313, at 477 (emphasis added).

37 Id.

312 See supra note 186 and accompanying text.



2001] STARE DECISIS 91

sion they issued. Instead, they encouraged reporters to ignore decisions that
turned only on the facts or involved only slight variations of existing law.’”
Coke “warned the judges, when there were not more than thirty books .on the
common law, against reporting all cases™* and Kent believed that “an indi-
gestible heap of laws and legal authorities” would “destroy the certainty of the
law, and promote litigation, delay, and subtilty.”*” Given this evidence, it seems
doubtful that the practice of issuing non-precedential opinions conflicts with the
background assumptions of the founding generation. In 1789, such decisions
were already an accepted fact.

There is one final point I should make. One defender of Anastasoff ar-
gues that although critics might “quibble” with the historical record presented
by Judge Arnold, his claim fares well under a preponderance of the evidence
standard.”’® 1 hope I have shown that one might do more than quibble with
Judge Arnold’s historical record and that his claim does not survive even a pre-
ponderance of the evidence test. I would also argue that judges and scholars
should be required to meet a higher burden than this when making novel asser-
tions about the content of constitutional terms on the basis of original under-
standing. Especially when an established and valuable practice is being ques-
tioned, we should demand greater certainty that the proposed interpretation re-
flects the meaning of the Constitution as the founding generation understood it.

II. STARE DECISIS AS A STRUCTURAL CHECK

The historical evidence examined in Part I significantly undermines the
claim that stare decisis is constitutionally required and that the practice of issu-
ing non-precedential decisions violates that requirement. But even if stare de-
cisis is not dictated by the founding generation’s assumptions about the nature
of judicial power, one might argue that the Framers nonetheless intended for the
courts to be bound by precedent as part of the separation of powers and checks
and balances implicit in the Constitution’s structure. Though the Framers gener-
ally modeled the courts after the common law, they were not opposed to innova-
tion.”” The complete segregation of the courts from the legislature was itself a
departure from an English tradition in which the House of Lords both wrote the
laws and served as the supreme appellate court.””® The Framers also declined to

33 See supra notes 192, 315-16 and accompanying text.

34 Rosbrook, supra note 192, at 131.

35 KENT, supra note 313, at 475.

36 See Price, supra note 43, at 92-93.

37 See Robert J. Pushaw, Jr., Article [II’s Case / Controversy Distinction and the Dual

Functions of Federal Courts, 69 NOTRE DAME L. REV. 447, 467 (1994) (noting that “the Fram-
ers broke with English legal principles in significant ways.”).

3 See SOTIRIOS A. BARBER, THE CONSTITUTION OF JUDICIAL POWER 50 (1993).
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follow the English division between law and eq}uity, choosing instead to extend
the jurisdiction of federal courts to both areas.”™ It is possible, then, that regard-
less of how precedent was viewed by English and colonial courts, the Framers
might have intended for the courts of the United States to follow a different
practice. In fact, one might argue that it was precisely because of other devia-
tions from the common law that strict adherence to precedent would have been
regarded as necessary. Federal courts were given far greater power and inde-
pendence than English courts. Not only do they have the power of judicial re-
view, but their decisions cannot be reversed by the legislature.’® In light of
these enlargements of the judicial power, it is certainly reasonable to ask
whether the Framers contemplated a new mechanism to check that power.

One response to the question is that if the Framers did intend for the
doctrine of precedent to limit judicial power, that intention was not reflected in
the work of the early Supreme Court. As demonstrated above, the Supreme
Court paid little attention to the force of precedent in its first several decades.
The Court made no arrangement for its decisions to be reported, an undertaking
that was essential to the practice of stare decisis, especially in an era when opin-
ions were issued orally and seriatim; without reports, even the justices would
have had trouble keeping track of past decisions and the reasoning behind
them.”® When a lawyer did begin reporting the Court’s decisions upon his own
initiative, the Court showed little concern for the way in which his inaccuracies
and omissions undermined the usefulness of his reports.”®? Finally, even when
they were aware of prior cases, the justices spent little time discussing them.
Marshall put more stock in his own arguments than in past cases, and he and
other justices often displayed an indifferent attitude toward precedent.”®’

This pattern of conduct is strong evidence that the Framers did not in-
tend for stare decisis to operate as a check on judicial power. Five of the first ten
justices appointed to the Court had attended the Constitutional Convention and
one of them, James Wilson, played a major role in writing Article II1.°* Most
other early justices had participated in the ratification debates, either writing

3 See U.S. CONST. art. III, § 2, cl. 1 (stating that “{t}he judicial Power shall extend to all
Cases, in Law and Equity™).

30 gee Dickerson v. United States, 530 U.S. 428, 443-44 (2000); Marbury v. Madison, 5 U.S.
(1 Cranch) 137 (1803).

Bl See Caminker, supra note 53, at 833 n.69.

382 See Joyce, supra note 327, at 1298 (noting that the Court provided little assistance to early

reporters, declining to reduce even its most important opinions to writing).

383 See Currie, supra note 339, at 656, 661, 680, 694, 701; Lee, supra note 338, at 669-671.

384 Apart from Wilson, the justices who had attended the Convention were John Blair Jr.,

John Rutledge, William Patterson, and Oliver Ellsworth. See THE SUPREME COURT JUSTICES:
A BIOGRAPHICAL DICTIONARY 25, 155, 347, 389, 535 (Melvin L. Urofsky, ed., Garland Publ’g,
Inc., 1994).
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essays or attending the ratifying conventions of their respective states.®® If the
doctrine of precedent was intended to function as a constitutional check, these
justices would have known. Yet their early attitude toward decided cases does
not reveal any awareness of a constitutional obligation to follow precedent.

Of course, relying on the attitude of the early Supreme Court to deter-
mine the Framers’ intent is potentially hazardous. The Court had (and still has) a
deep self-interest in the extent of its power and likely would have been reluctant
to explain how that power was limited. In addition, despite its early inattention
to precedent, by the mid-nineteenth century the Court had adopted a more rigor-
ous approach to decided cases that is arguably consistent with the claim that
stare decisis is constitutionally required.”® It is unclear why the later Supreme
Court would have been more attuned to the Framers’ intentions or more willing
to assert the limits of its own power. But the danger of relying exclusively on
early Supreme Court practice is sufficient to justify a more thorough response to
the claim that the Framers intended stare decisis to serve as a check on judicial
power.

In this Part, I offer three additional arguments to rebut this claim. First,
the Framers expressed few concerns about the potential abuse of judicial power.
They viewed the judiciary as the least dangerous branch of government and felt
little need to impose extensive checks on its power. To the contrary, they wor-
ried that the courts would be overwhelmed by the other branches. Second, the
Framers addressed whatever concerns they had about the potential abuse of ju-
dicial power by instituting several checks apart from stare decisis, most notably
congressional control over jurisdiction. The Framers thought these checks were
sufficient to restrain the judiciary, especially in light of its limited power. Fi-
nally, stare decisis is not the sort of mechanism the Framers relied on to prevent
overreaching. Because the Framers did not trust government officials to control
their own appetite for power, they utilized inter-branch checks that pitted the
ambition of each branch against the ambitions of the others. Stare decisis is an
intra-branch check that depends upon the self-restraint of the very branch it is
meant to constrain. It was precisely such self-policing that the Framers rejected
as inadequate to prevent abuses of power.

A The Least Dangerous Branch
One of the glaring defects of the Articles of Confederation was its lack

of a national judiciary.”® The Articles authorized Congress to appoint tribunals
with limited jurisdiction over admiralty cases and interstate disputes, but these

%5 John Jay, the first Chief Justice, wrote five of the Federalist Papers, while William

Cushing and James Iredell attended their states’ ratifying conventions. See id.

3 See supra note 353 and accompanying text.

31 See Pushaw, supra note 377, at 468.
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courts served an advisory role and had little power.*®® There was no central court
to ensure the supremacy and uniformity of national laws.*® Only state courts
had jurisdiction to interpret those laws, and they were notoriously biased toward
state interests.>"

The Framers recognized this problem. Hamilton argued in Federalist
No. 22 that “the circumstance that crowns the defects of the confederation . . .
[is] the want of a judiciary power. . . . Laws are a dead letter without courts to
expound and define their true meaning and operation.”*' Madison expressed
related complaints in a letter to Thomas Jefferson, arguing that the lack of re-
straints on state governments was a “serious evil.”**? To address these concerns,
the Constitution vested the judicial power of the United States in “one supreme
Court, and in such inferior courts as the Congress may from time to time ordain
and establish.””® It then extended that power to a broad range of matters, in-
cluding all cases arising under federal law, treaties, and the Constitution.***

The Framers also thought it was vital to ensure the strength and inde-
pendence of the federal judiciary. Indeed, the delegates to the Constitutional
Convention exhibited more agreement on this point “than on all other aspects of
the judiciary article.”* They believed that the judiciary was in danger of being
“overpowered, awed, or influenced by its co-ordinate branches™® and that the
only way to prevent this was by insulating it from political pressure.”’ There-
fore, they provided that federal judges “shall hold their Offices during good
behavior,”® a phrase modeled on an English statute that effectively guaranteed
life tenure.”® They also provided that the salary of federal judges could not be

B See id. at 469.

8 See BARBER, supra note 378, at 34.

30 See id.; Pushaw, supra note 377, at 469.
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diminished during their time in office.*®

The Framers expressed little concern that judges would abuse this inde-
pendence. Writing in Federalist No. 78, Hamilton maintained that the judicial
branch was the “least dangerous to the political rights of the Constitution”*"! and
“beyond comparison the weakest of the three departments of power.”*” The
executive branch “dispenses the honors” and holds the “sword of the commu-
nity,”*” he stated, while the legislative branch controls the purse and makes “the
rules by which the duties and rights of every citizen are to be regulated.”** The
judiciary “has no influence over either the sword or the purse; no direction €i-
ther of the strength or of the wealth of the society; and can take no active resolu-
tion whatever. It may truly be said to have neither Force nor Will, but merely
judgment . . . 0

The Framers also thought that because the judiciary had been largely in-
sulated from politics, it would be the least susceptible to partisan passions.
Madison claimed that judges, due to the method of their appointment and their
life tenure, “are too far removed from the people to share much in their prepos-
sessions.”*® According to Hamilton, the judiciary’s independence would be “the
citadel of the public justice and the public security.”*"’

The Framers did acknowledge the potential danger of a combination of
judicial and legislative power.”®® However, this was because they worried that
the legislature would usurp the power of the courts, not the other way around. In
Federalist No. 48, Madison warned that legislative power must be checked be-
cause that “department is everywhere extending the sphere of its activity and
drawing all power into its impetuous vortex.”*” To illustrate his point, he noted
that in Virginia, an unchecked legislature had *“‘i

in many instances, decided
rights which should have been left to judiciary controversy’™*' and in Pennsyl-

para. 10 (U.S. 1776} (stating that “[h}e has made judges dependent on his will alone, for the
tenure of their offices, and the amount and payment of their salaries”).

40 See U.S. CONST. art. III, § 1.
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vania “cases belonging to the judiciary department [had been] frequently drawn
within legislative cognizance and determination.™"" _

The Anti-Federalists, it is true, raised numerous concerns about the in-
dependence of the judiciary. They argued against life tenure and urged that the
legislature be given power to overrule judicial decisions.*" According to Brutus,
the Constitution would make

judges independent in the full sense of the word. There is no
power above them, to controul any of their decisions. There is
no authority that can remove them, and they cannot be con-
trouled by the laws of the legislature. In short, they are inde-
pendent of the people, of the legislature, and of every power
under heaven. Men placed in this situation will generally soon
feel themselves independent of heaven itself.*"

The Anti-Federalist fear, however, related primarily to concerns of fed-
eralism, not separation of powers. In his main essay on the judiciary, Brutus
complained that the federal courts would use their discretion not to limit Con-
gressional power, but to expand that power at the expense of the states.*'* In
cases pitting the federal government against the states, he claimed, judges would
favor the former in the hopes of increasing their influence and salaries.*” In the
process, he argued, they would silently and im4perceptibly subvert the legisla-
tive, executive, and judicial powers of the states.*'®

In addition, some Anti-Federalist rhetoric indicates that they thought
adherence to precedent would exacerbate this problem rather than remedy it. In
connection with his earlier complaint, Brutus predicted that the courts would
seize upon expansive precedents, first to enlarge their own power and then to
enlarge the power of the national legislature.*”” Brutus did not suggest that the
courts would be bound by these precedents, only that they would use them to
justify their actions.*'® Another opponent of the Constitution argued that strict
judicial rules could ultimately result in judicial tyranny.*'® Over time, he argued,

1[4, at 337, Hamilton also made clear that the legislature was more likely to assume

judicial power than the courts were to encroach on legisiative turf. See THE FEDERALIST NO.
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“the rigid systems of the law courts naturally become more severe and arbitrary,
if not carefully tempered and guarded by the constitution, and by laws, from
time to time.”*?® This echoed the refrain of English judges who feared that strict
adherence to precedent would lead to inflexible and unreasonable rules,”' and it
suggests that at least some Anti-Federalists would have opposed a constitutional

requirement of stare decisis.
B. “All the Usual and Most Effectual Precautions”

Despite the general lack of concern that the judiciary would overreach
its authority — especially vis a vis the other branches of the federal government —
the Framers did not leave the judiciary entirely unchecked. The Constitution
includes a number of mechanisms, both direct and indirect, that the Framers
thought were sufficient to prevent any abuses of power.

First, the political branches were given control over the appointment
and removal process. Judges must be nominated by the president and confirmed
by a majority of the Senate, a double hurdle that ensures they enjoy widespread
support and confidence.”? The Senate’s involvement in this process was espe-
cially important to the Framers because it allowed the states to block the ap-
pointment of judges hostile to state interests.*” History has proven the potency
of this check. Of the 148 nominations to the Supreme Court, twenty-nine have
been rejected and many others have been influenced by the threat of rejection.”®*
Still, because the Framers recognized that judges might become overzealous
once in office, they also gave Congress the power to impeach judges for “Trea-
son, Bribery or other high Crimes and Misdemeanors.”** This power has rarely
been used,*® and some Anti-Federalists complained that it provided little secu-

(Herbert J. Storing ed., 1981).
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and with the Advice and Consent of the Senate, shall appoint . . . Judges of the Supreme Court,
and all other Officers of the United States, whose Appointments are not herein otherwise pro-
vided for, and which shall be established by Law”).

3 See THE FEDERALIST NO. 76, at 513 (Alexander Hamilton) (Jacob E. Cooke ed., 1961)
(noting that the involvement of the Senate “would tend greatly to prevent the appointment of
unfit characters from State prejudice”).

4% See Michael . Gerhardt, Putting Presidential Performance in the Federal Appointments

Process in Perspective, 47 CASE W. RES. L. REV. 1359, 1366 n.10 (1997) (predicting that “the
possibility of rejection” would motivate the president to nominate acceptable candidates for
civil offices); see also THE FEDERALIST NO. 76, supra note 423, at 513 (Alexander Hamilton).

45 {1.S. ConsT. art. I1, § 4.

6  Thirteen federal judges have been impeached by the House of Representatives. Of those,

seven have been convicted by the Senate and removed from office. See Sambhav N. Sanker,
Disciplining the Professional Judge, 88 CAL. L. REv. 1233, 1249 (2000).
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rity because the process of impeachment and conviction would be too diffi-
cult.*” But the Framers put great faith in this measure. Hamilton claimed that
the power to impeach judges “is alone a complete security” against the threat of
judicial overreaching.””® “There never can be a danger that the judges, by a se-
ries of deliberate usurpations on the authority of the legislature, would hazard
the united resentment of the body intrusted with [the power of impeachment] . . .
72 That few judges have actually been impeached does not necessarily under-
mine his claim,; it could demonstrate that the threat of impeachment has effec-
tively deterred judicial excess.

The second way the Framers restrained the judiciary was by withhold-
ing the power to enforce its own judgments. Although this is a negative, not a
positive, restraint, it operates in much the same way. In order for the judiciary to
effectuate its decisions, it must win the cooperation of the executive branch, in
the same way that Congress must solicit the aid of the president to enforce the
laws it makes.*® As Hamilton wrote in Federalist No. 78, the judiciary is so
weak it “must ultimately de?end upon the aid of the executive arm even for the
efficacy of its judgments.”*

Finally, the Framers gave Congress control over the establishment of
lower federal courts and the jurisdiction of both those courts and the Supreme
Court.**? Although Article Il invites the creation of lower federal courts,*’
Con%ress ultimately has discretion over the size and shape of the federal judici-
ary.** In addition, although the Supreme Court’s original jurisdiction is Consti-
tutionally guaranteed, its appellate jurisdiction is subject to the exceptions and
regulations made by Congress.”® Congress also has latitude over the jurisdiction
of the lower federal courts it chooses to create.® The extent of that latitude has

41 See THE ANTI-FEDERALIST, supra note 412, at 185.

4% THE FEDERALIST NO. 81, at 546 (Alexander Hamilton) (Jacob E. Cooke ed., 1961).

429 Id.

40 See U.S. CONST. art. II; § 3 (stating that the president “shall take Care that the Laws be

faithfully executed”).

41 THE FEDERALIST NO. 78, supra note 347, at 523 (Alexander Hamilton).

2 See Liebman & Ryan, supra note 18, at 703.

433 See U.S. ConsT. art. III, § 1 (declaring that “[t}he judicial Power shall be vested in on

supreme Court, and in such inferior Courts as the Congress may from time to time ordain and
establish”™).

4% See Licbman & Ryan, supra note 18, at 716-718, 765.

435 See U.S. Const. art. 111, § 2.

4% See Henry M. Hart Jr., The Power of Congress to Limit the Jurisdiction of the Federal

Court: An Exercise in Dialectic, 66 HARV. L. REV. 1362, 1370 (1953); Liebman & Ryan, supra
note 18, at 700 n.9 (describing the “majority view” that Congress has control over federal court
jurisdiction).
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been hotly debated.”’ Some scholars have argued that Congress may not en-
tirely eliminate the jurisdiction of federal courts over special categories of cases,
such as those involving federal questions, admiralty, and ambassadors.”® In a
recent article, Professors Liebman and Ryan offer a convincing rebuttal to this
view, arguing that although Article III includes a presumption that federal courts
will have appellate jurisdiction in these cases, the choice is up to Congress.*
Under either scenario, however, Congress exercises significant control over the
makeup and influence of the federal judiciary.

" The Framers thought these limits on the courts were sufficient and re-
jected proposals for additional checks, including congressional review of judi-
cial decisions. In Federalist No. 81, Hamilton argued that congressional over-
sight was unnecessary because “the supposed danger of judiciary encroachments
on the legislative authority which has been upon many occasions reiterated is in
reality a phantom.”**® Although the courts may sometimes misconstrue the will
of Congress, Hamilton argued, these instances “can never be so extensive as to
amount to an inconvenience, or in any sensible degree to affect the order of the
political system.”441

Madison also thought the power of the judiciary had been sufficiently
circumscribed. Responding to Anti-Federalist fears that the courts would favor
the federal government in cases against the states, he wrote, “The decision is to
be impartially made, according to the rules of the Constitution; and all the usual
and most effectual precautions are taken to secure this impartiality.”**> What
were those precautions? Madison elaborated in an 1823 letter to Thomas Jeffer-
son concerning Supreme Court review of state court decisions. “The impartiality
of the judiciary,” he argued, was guaranteed by “the concurrence of the Senate,
chosen by the State Legislatures, in appointing the Judges, and the oaths and
official tenures of these, with the surveillance of public opinion.”*** Thus, Madi-
son thought the discretion of the courts would be kept in check even without a
constitutional requirement of stare decisis.

The only indication that the Framers thought stare decisis was necessary

47 See Liebman & Ryan, supra note 18, at 705-07.

48 See, e.g., Akhil Reed Amar, A Neo-Federalist View of Article III: Separating the Two
Tiers of Federal Jurisdiction, 65 B.U. L. REv. 205, 229-30, 238-59 (1985); Lawrence Gene
Sager, The Supreme Court, 1980 Term - Foreword: Constitutional Limitations on Congress’
Authority to Regulate the Jurisdiction of the Federal Courts, 95 HARV. L. REv. 17, 42-68
(1981); Theodore Eisenberg, Congressional Authority to Restrict Lower Federal Court Juris-
diction, 83 YALE L.J. 498, 522, 527 (1974).

439 See Liebman & Ryan, supra note 18, at 767-773.

440 THE FEDERALIST NO. 81, supra note 428, at 545 (Alexander Hamilton).

“.
442 TyHE FEDERALIST NO. 39, at 256 (James Madison) (Jacob E. Cooke ed., 1961).

443 Letter from James Madison to Thomas Jefferson (June 27, 1823), reprinted in 4 THE

RECORDS OF THE FEDERAL CONVENTION OF 1787, at 83-84 (Max Farrand ed., 1911).
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to restrain the courts is a statement by Hamilton in Federalist No. 78. Respond-
ing to complaints that life tenure would give judges too much power, Hamilton
first argued that tenure would provide judges with the independence they needed
to resist political pressure.*** He then offered a secondary justification:

To avoid an arbitrary discretion in the courts, it is indispensable
that they should be bound down by strict rules and precedents
which serve to define and point out their duty in every particu-
lar case that comes before them; and it will readily be conceived
from the variety of controversies which grow out of the folly
and wickedness of mankind that the records of those. precedents
must unavoidably swell to a very considerable bulk, and must
demand long and laborious study to acquire a competent
knowledge of them.**’

Judge Arnold cites this statement as evidence that the Framers intended
for stare decisis to operate as a constitutional check.**® Yet although Hamilton’s
statement provides some support for this view, there are several reasons why it
might be discounted. First, as several scholars have pointed out, Hamilton’s
“side-bar on precedent” was “hardly conceived as a comprehensive exposition
of the doctrine of stare decisis.”**’ He was responding to criticisms of life ten-
ure, and he mentioned the role of precedent only to illustrate that judges would
need many years to become familiar with the materials of their craft.*® Had he
wished to announce the Framers’ intention that stare decisis would serve as a
constitutional check, it seems likely he would have chosen a more direct way to
make the point.

Second, Hamilton’s statement is inconsistent with other arguments he
made in Federalist No. 78 concerning the power of judicial review. Responding
to claims that this power would elevate the courts above the legislature and lead
to judicial supremacy, Hamilton argued that judicial review would instead lead
to constitutional supremacy: “[Wlhere the will of the legislature, declared in its
statutes, stands in opposition to that of the people, declared in the Constitution,
the judges ought to be governed by the latter rather than the former.”*** This
argument was necessary to allay anti-federalist fears about judicial review, but it
is arguably undermined by his statements about binding precedent. For “a strict
regime of precedent suggests that constitutional meaning is a product of the in-

44 See THE FEDERALIST NO. 78, supra note 347, at 528-29 (Alexander Hamilton).

M5 1d. at 529.

46 So¢ Anastasoff v. United States, 223 F.3d 898, 902 (8th Cir. 2000).

7 Lee, supra note 338, at 663; see also Paulsen, supra note 5, at 1573-74.

#8  See Paulsen, supra note 5, at 1573-74.

449 Tyg FEDERALIST NO. 78, supra note 347, at 525 (Alexander Hamilton).
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terpretative power of the courts,” a suggestion that would have deepened, not
lessened, the fears of judicial supremacy.**® Consequently, one scholar has ar-
gued that Hamilton’s “statement about precedent should be treated as a mis-
take.”*!

Finally, Hamilton made no attempt to connect his discussion of prece-
dent with either the text or the structure of the Constitution. He simply declared
that because judges would be bound down by strict rules and precedents, they
would need life tenure. This suggests that he was not announcing a constitu-
tional requirement, but was only expressing his own expectations. In other
words, “Hamilton is not explaining what the Constitution means about the judi-
cial power, but describing what he expects judges will do — study and consider
precedents . . . 22 This expectation might be relevant to the background as-
sumptions of the founding generation (although it is outweighed by the bulk of
the evidence examined in Part I), but it does not establish that the Framers in-
tended for stare decisis to operate as a constitutional check on judicial power.**

C. The Wrong Kind of Check

Not only does the evidence fail to establish a clear intent by the Framers
to impose a constitutional requirement of stare decisis, but such a requirement
cannot be inferred from the system of checks and balances they designed be-
cause stare decisis is not the type of mechanism the Framers relied on to prevent
overreaching. Stare decisis is an internal check that depends for its effectiveness
on the self-restraint of the very officials it is intended to check. Yet the Framers
explicitly declined to rely on such self-policing and instead created a system in
which each branch was given the means and the motive to frustrate the excesses
of the other branches.

The workings of this system were spelled out by Madison in a series of
Federalist Papers discussing the structural benefits of the Constitution. He began
by responding to complaints that the Constitution did not conform to the princi-
ple of separation of powers because the duties of the three branches often over-
d.** These complaints, Madison argued, were based on a misunderstand-
ing of Montesquieu’s statement that liberty cannot exist where the legislative,

430 See BARBER, supra note 378, at 49; see also Paulsen, supra note 5, at 1576 (arguing that

any claims about the binding effect of precedent would have provided Anti-Federalists with
additional weapons in their attack on the judiciary).

41 BARBER, supra note 378, at 111.

#2 paulsen, supra note 5, at 1574.

43 Seeid.

44 THE FEDERALIST NO. 47, at 323 (James Madison) (Jacob E. Cooke ed., 1961) (“One of the
principal objections inculcated by the more respectable adversaries of the constitution is its
supposed violation of the political maxim, that the legislative, executive, and judiciary depart-
ments ought to be separate and distinct.”).



102 WEST VIRGINIA LAW REVIEW {Vol. 104

executive, and judicial powers are not separated.*” By this statement, he
claimed, Montesquieu “did not mean that these departments ought to have no
partial agency in, or no control over, the acts of each other.”*® He meant only
“that where the whole power of one department is exercised by the same hands
which possess the whole power of another department, the fundamental princi-
ples of a free constitution are subverted.”*"’

Madison then considered ways to ensure that no single branch would
usurp the whole power of another branch. One possibility was to “mark, with
precision, the boundaries of these departments in the constitution of the gov-
ernment, and to trust these parchment barriers against the encroaching spirit of
power.”**® Most state constitutions relied on this approach, Madison noted. “But
experience assures us, that the efficacy of the provision has been greatly over-
rated; and that some more adequate defense is indispensably necessary for the
more feeble against the more powerful members of the government.”*” In par-
ticular, he maintained, the judiciary and the executive needed protection from
the legislature, “which is everywhere extending the sphere of its activity, and
drawing all power into its impetuous vortex.”*®

Another possibility was to provide that whenever two of the three
branches were dissatisfied with the third, they could call a convention for alter-
ing, or correcting breaches of, the Constitution.*' This suggestion had been
made by Thomas Jefferson in his Notes on the State of Virginia, and Madison
agreed that it had some merit.*** Because no branch had “an exclusive or supe-
rior right of settling the boundaries” of power, he argued, it made sense that
disputes should be resolved by the “people themselves, who, as the grantors of
the commission, can alone declare its true meaning, and enforce its obser-
vance.”*®® Madison, however, ultimately rejected this solution. He argued that
frequent appeals to the people would shake their faith in the Constitution.** He
also maintained that such appeals would be futile. Most conventions, he be-
lieved, would be called by the executive and the judiciary to restrain the legisla-
ture. But because legislators would outnumber judges and the president and
have more influence with the people, they would win most public battles over

45 Seeid. at 325.
456 1d.

7 Id. at 325-26.
4% THE FEDERALIST NO. 48, supra note 409, at 332-33 (James Madison).
49 Id. at 333.

0 14,

%l See THE FEDERALIST NO. 49, supra note 406, at 339 (James Madison).
%2 See id. at 338-39.

3 Id. at 339.

8 .
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the distribution of power.*®

Having rejected the “mere demarcation on parchment of the constitu-
tional limits of the several departments,™ as well as recurring conventions to
clarify those limits, Madison turned to the only approach he thought likely to
prevent the concentration of power. The interior structure of government, he
argued, must be arranged so “that its several constituent parts may, by their mu-
tual relations, be the means of keeping each other in their proper places.”*®’
How could this be done? Not by relying on the self-restraint of each branch. For
“[i]f men were angels, no government would be necessary,” and “[i]f angels
were to govern men, neither external nor internal controls on government would
be necessary.™® Instead, Madison argued, the Constitution must relgl on the
ambitions of each department to check the ambitions of the others.'® It must
ensure that each branch, by pursuing its own desire for power, would thereby
frustrate the efforts of the other two branches to augment their power.

[TIhe great security against a gradual concentration of the sev-
eral powers in the same department consists in giving to those
who administer each department the necessary constitutional
means and personal motives to resist encroachments of the oth-
ers. The provision for defense must in this, as in all other cases,
be made commensurate to the danger of attack. Ambition must
be made to counteract ambition. The interest of the man must be
connected with the constitutional rights of the place.*”°

Madison’s theory is reflected in numerous aspects of the Constitution.
Congress is given broad authority to lay taxes, regulate foreign and interstate
commerce, and make laws concerning a variety of subjects,”’! but these powers
are checked by the president’s right to veto legislation*’* and his obligation to

465 See id. at 339-40. In Federalist No. 50, Madison argued that similar concerns mitigated

against a provision calling for conventions at fixed intervals. If the intervals were too short, he
argued, the same passions that led to the dispute would govern its resolution, with the legisla-
ture being better placed to influence the public’s decision. If the intervals were too long, the
damage would be done before the distribution of powers could be clarified. See THE FEDER-
ALIST No. 50, at 343-46 (James Madison) (Jacob E. Cooke ed., 1961).

466 Ty FEDERALIST NO. 48, supra note 409, at 338 (James Madison).

47 THE FEDERALIST No. 51, at 347-48 (James Madison) (Jacob E. Cooke ed., 1961).
68 14, at 349.

9 Seeid.

M Id. (emphasis added).

M See U.S. CONST. art. I, § 8.

42 See U.S.CONST. art. I, § 7, cl. 2.
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“take Care that the Laws be faithfully executed.”’® The president, in turn, is
given the power to make treaties and appoint ambassadors, judges, and officers,
but these powers are checked by the requirement that he obtain the advice and
consent of two-thirds of the Senate.”’”* In addition, although the president has the
power to veto bills, the full Congress can override his veto with a two-thirds
vote.*”” The two houses of Congress can also join forces to impeach and convict
the president for treason, bribery or other high crimes and misdemeanors.*”® And
should the president and Congress conspire to violate the Constitution, the
courts can exercise the power of judicial review to strike such actions down.*”’

The structural checks on the judiciary also conform to this approach.
The president and Senate have initial control over the appointment of judges and
can use that authority to appoint individuals with a reputation for self-
restraint.*’® Once in office, judges have the power to hear and resolve cases and
controversies over which they have jurisdiction. But if they overstep their au-
thority, the executive and legislative branches have “the necessary constitutional
means and personal motives” to reign them in.*” The president can refuse or
delay enforcement of judicial orders,”®® and Congress can impeach renegade
judges*™®! or exercise its control over the size and jurisdiction of the judiciary.*®?
Thus, any effort by the judiciary to aggrandize its power will be met by “oppo-
site and rival interests,” and “the private interest of every individual may be a
sentinel over the public rights.”***

Stare decisis does not operate like these inter-branch checks. It is not

43 U.S. ConsT. art. I1, § 3.
474 Spe U.S. CONST. art. IT, § 2, cl. 2.

475 See U.S. CONST. art. I, § 7, cl. 2.

47 See U.S. CONST. art. I, § 2, cl. 5 (providing for the power of the House to impeach); Id. at

art. I, § 3, cl. 6 (providing for the power of the Senate to convict); Id. at art. II, § 4 (providing
for the impeachment of the president).

77 See Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803). The Chief Justice of the United
States also presides over any trial of conviction in the Senate. See U.S. CONST. art. I, § 3, cl. 6.

478 See U.S. CONST. art. II, § 2, cl. 2.

41 THE FEDERALIST NO. 51, supra note 467, at 349 (James Madison).

0 See THE FEDERALIST NO. 78, supra note 347, at 523 (Alexander Hamilton) (explaining

that the judiciary “must ultimately depend upon the aid of the executive arm even for the effi-
cacy of its judgments™).

8! See U.S. CONST. art. I, § 2, cl. 5 (the power of the House to impeach); art. I, § 3, cl. 6 (the
power of the Senate to convict); art. II, § 4 (providing for the impeachment of all civil officers
of the United States).

2 See U.S. CONST. art. III, § 1 (stating that Congress “may from time to time ordain and

establish” lower federal courts); art. III, § 2, cl. 2 (giving Congress the power to make “Excep-
tions” and “Regulations” to the appellate jurisdiction of the Supreme Court).

48 THE FEDERALIST NO. 51, supra note 467, at 349 (James Madison).
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something the other branches do to prevent the judiciary from overreaching, but
is instead an intra-branch doctrine of self-restraint. As a result, it is. no more
effective as a check on judicial overreaching than is a “mere demarcation” of the
boundaries of judicial power.** And the Framers expressly declined to rely on
such “parchment barriers against the encroaching spirit of power.”**

One might argue that stare decisis is an effective check on judicial
power because a failure to adhere to precedent could lead the other branches to
exercise their leverage over the courts. This is certainly possible. If Congress
regards adherence to precedent as critical to judicial decision-making, it can
penalize an inattention to precedent by restricting the courts’ jurisdiction. Under
this scenario, however, stare decisis does not function as a check on judicial
power. The check is congressional control over jurisdiction. Stare decisis is
simply a policy by which the courts can forestall the imposition of that check.*
To offer an analogy, the Senate would likely reject the president’s cabinet
nominees if they were unqualified. But this does not mean that the president’s
internal obligation to choose qualified cabinet members functions as a check on
his power. The check is the Senate’s power to reject the president’s nominees.
The policy of choosing qualified nominees is simply a way for the president to
avoid the imposition of that check.

Of course, the mere fact that stare decisis is not the kind of check the
Framers relied on does not mean they would have rejected it outright. As Madi-
son stated in his letter to Jefferson, he thought the judges’ oath to uphold the
Constitution would contribute to their impartiality.*”’ The oath, like stare de-
cisis, is not something the other branches do to the courts, but is instead a self-
policing mechanism. And it would be absurd to suggest that the oath is only
binding to the extent that the other branches punish judges for violating it. But,
the oath, unlike stare decisis, is explicitly required by the text of the Constitu-
tion.*® And though Madison argued that such “parchment barriers” were inade-

84 But see Peterson, supra note 399, at 52-56 (arguing that the obligation to follow precedent
restrains judicial power). Peterson does not explain how stare decisis can check judicial power
if judges decline to police themselves. See id.

485 THE FEDERALIST NO. 48, supra note 409, at 332-33 (James Madison). It is true that the
Framers relied on intra-branch checks to restrain legislative power. They divided Congress into
two houses, with different modes of election and terms of office, and ensured that neither house
could accomplish anything without the cooperation of the other. However, as Madison ex-
plained in Federalist No. 51, this intra-branch checking mechanism was necessary to prevent
legislative dominance over the other two branches. And it operates on the same principles un-
derlying the larger system of checks and balances — that is, it pits the ambition of the two
houses against each other instead of relying on the self-restraint of Congress as a whole.

48 Cf Liebman & Ryan, supra note 18, at 772 (pointing out that judicial compliance with

internal obligations “confers a kind of power — i.e., the neutrality and integrity needed to com-
mand the respect and acquiescence of states and federal branches disadvantaged by the judges’
decisions”).

87 See supra note 443 and accompanying text.

488 o0 1J.S. CONST. art. VI, cl. 2.
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quate to prevent overreaching, the Framers nonetheless expressed a clear intent
that the oath be honored. Stare decisis is not mentioned in the text, and there is
little direct or indirect evidence that the Framers intended for it to serve as a
check. Thus, in order to assert that it is constitutionally required, we must estab-
lish not only that it does not conflict with other checking mechanisms; numerous
provisions that were never considered by the Framers could meet this test. In-
stead, we must establish that the Framers regarded stare decisis as necessary to
the system of checks and balances. Yet as Madison’s discussion makes clear, the
Framers could not have regarded stare decisis as necessary to that system be-
cause it was precisely the kind of check they viewed as inadequate to guard
against “the encroaching spirit of power.”**

III. NON-PRECEDENTIAL DECISIONS AND THE VALUES OF STARE DECISIS

To conclude that stare decisis is not dictated by the background assump-
tions of the founding generation or by the Framers’ intent does not resolve the
matter entirely. Regardless of what the Constitution required in 1789, it is possi-
ble that our expectations about the exercise of judicial power have changed suf-
ficiently over time so that what was once simply a prudential concern has now
assumed constitutional significance. The conduct of the courts alone may have
altered the equation. By consistently following stare decisis for nearly a century
and a half, the courts may have staked their legitimacy upon adherence to prece-
dent. If so, could they really abandon the practice now? The Constitution may or
may not require a specific procedure for deciding cases, but surely it requires a
legitimate judiciary.”® And if stare decisis has become indispensable to judicial
legitimacy, then for all intents and purposes it has become a constitutional re-
quirement as well.

The question remains, of course, whether stare decisis is in fact essential
to judicial legitimacy. Some scholars and judges clearly believe that it is. More
than a half-century ago, Justice Roberts wrote that “[r]lespect for tribunals must
fall when the bar and the public come to understand that nothing that has been
said in prior adjudication has force in a current controversy.”**! More recently,
the plurality in Planned Parenthood v. Casey wrote that “to overrule under fire
in the absence of the most compelling reason to reexamine a watershed decision
would subvert the Court’s legitimacy beyond any serious question.”**> Some, on
the other hand, question whether stare decisis can even be defended. One pro-

% See THE FEDERALIST NO. 48, supra note 409, at 332-33 (James Madison) .

40 Cf. Planned Parenthood v. Casey, 505 U.S 833, 868 (1992) (“The Court's concern with
legitimacy is not for the sake of the Court, but for the sake of the Nation to which it is responsi-
ble.”).

1 Mahnich v. Southern S.S. Co., 321 U.S. 96, 113 (1944) (Roberts, J., dissenting).

¥ Casey, 505 U.S. at 867. See also Monaghan, supra note 5, at 748-762 (discussing the role
of stare decisis in promoting system legitimacy).
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fessor has argued that adherence to erroneous decisions, at least in the constitu-
tional arena, violates the courts’ duty “to say what the law is.”***> Others have
suggested that a system ostensibly committed to justice cannot justify a deci-
sion-making process that necessarily produces unjust results.***

Part of the problem in answering the question is that legitimacy is sub-
jective: it depends upon the perception of those who are empowered to confer
acceptance — in a democracy, the people. Yet without abandoning the practice of
stare decisis altogether, it is difficult to know whether the public would accept a
judiciary that did not decide cases based on precedent. Even an opinion poll
might not provide a conclusive answer because legitimacy is also a functional
concept. One can speculate about what practices would or would not be legiti-
mate, but the only real test is to put them into play and see what happens.*’

A definitive answer to the problem of legitimacy is beyond the scope of
this article, and is probably unnecessary in any case. The courts are unlikely to
abandon stare decisis completely and deviations within a certain range have
always been accepted.*® More importantly, even if stare decisis is necessary for
judicial legitimacy, it does not automatically follow that the discrete practice of
issuing non-precedential opinions threatens that legitimacy. Stare decisis is not
an end in itself, but a means to serve important values of the legal system.*’
Therefore, as long as non-precedential opinions do not undermine those values,
the legitimacy of the courts will be preserved.

In this Part, I describe the values that are said to be served by adherence
to precedent and consider the degree to which those values actually are pro-
moted by the current practice of stare decisis. I then argue that non-precedential
~decisions do not significantly undermine these values. As long as courts adopt
narrow rules for determining whether a decision should have precedential force,
along with mechanisms to ensure compliance with those rules, non-precedential
opinions pose little danger to the underlying values of stare decisis.

43 Lawson, supra note 5, at 28 (“At least as a prima facie matter, the reasoning of Marbury

thoroughly de-legitimizes precedent.”).

494 See WASSERSTROM, supra note 39, at 42-53,
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483 (1954), have even bolstered its legitimacy.
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A. The Values Served by Adherence to Precedent

The most frequent claim made on behalf of stare decisis is that it fosters
certainty in the law.*”® By agreeing to follow established rules, the courts enable
individuals to predict the legal consequences of their actions.” A person who
writes a will according to accepted procedures can be confident that the courts
will enforce that will after his or her death. Likewise, a corporation developing a
new product can anticipate its liability for potential defects. This certainty is
desirable in its own right: it satisfies a basic human need for security and stabil-
ity.>® Certainty also has instrumental worth. When individuals and businesses
are able to predict the circumstances under which courts will enforce contracts,
impose tort liability, or extend the protection of bankruptcy laws, they are more
likely to engage in the kinds of activities that lead to a prosperous and produc-
tive society. By contrast, if courts routinely change legal rules, people will hesi-
tate to risk their time and money in pursuit of goals that might ultimately be
thwarted.

An equally important value said to be served by stare decisis is equal-
ity.>®! When the courts decide today’s cases in accordance with yesterday’s
cases, they ensure that legal rules are applied consistently and fairly.”® As Karl
Llewellyn observed, there is an “almost universal sense of justice which urges
that all men are properly to be treated alike in like circumstances.”” This sense
of justice is especially strong in our society. From the Declaration of Independ-
ence’s claim that “all men are created equal™* to the Fourteenth Amendment’s
guarantee of “equal protection of the laws,”” our democracy has displayed a
deep commitment to the principle of equal treatment. By adhering strictly to
their own precedents, the courts help to strengthen that commitment.

The third value served by stare decisis is judicial efficiency.’® Though
less lofty than equality, efficiency is vital to our legal system. If individuals with
legitimate grievances cannot have their complaints heard within a reasonable
time, the courts will have failed in their role as a protector of rights. Stare de-

4% See GOODHART, supra note 191, at 61-62; WASSERSTROM, supra note 39, at 60-66; Eart
Maltz, The Nature of Precedent, 66 N.C. L. REv. 367, 368 (1988); Frederick Schauer, Prece-
dent, 39 STAN. L. REv. 571, 597 (1987).

499 See WASSERSTROM, supra note 39, at 61-66.

0 See id.; Maltz, supra note 498, at 368,

Ol See WASSERSTROM, supra note 39, at 69-72; Maltz supra note 498, at 369.

502 See WASSERSTROM, supra note 39, at 66-72.

503 Karl Llewellyn, Case Law, in 3 ENCYCLOPEDIA OF SOCIAL SCIENCES 249 (Macmillan Co.
1930).

%4 THE DECLARATION OF INDEPENDENCE para. 1 (U.S. 1776).
05 U.S. ConsT. amend. XIV, § 1.

306 See WASSERSTROM, supra note 39, at 72-73.
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cisis helps prevents this from happening. By basing their decisions on precedent,
courts avoid the need to reexamine all legal principles from scratch.® They can
take for granted a certain number of principles and focus their energy on issues
that are truly in dispute. “[T]he labors of judges would be increased almost to
the breaking point if every past decision could be reopened in every case,” wrote
Justice Cardozo.”® By following precedent, a judge can lay his “own course of
bricks on the secure foundation of the courses laid by others who ha[ve] gone
before him.”*”

Finally, proponents of stare decisis claim that it promotes judicial re-
straint and impartiality.5 ' When judges are required to base their decisions pri-
marily on precedent, they have less room to exercise discretion or bias.”' This,
in turn, reinforces the perception that we live under a government of laws and
not of men. In the words of the second Justice Harlan, adherence to prior deci-
sions, even those that are incorrect, is justified by “the necessity of maintaining
public faith in the judiciary as a source of impersonal and reasoned judg-
ments.”*'?

These four values provide strong support for a doctrine of precedent.
Yet some scholars question the extent to which the actual practice of stare de-
cisis serves these values. For instance, because American courts do not regard
precedent as absolutely binding, some writers argue that the value of certainty is
not significantly realized.’"® How, they ask, can individuals predict the legal
consequences of their actions if courts are free to overrule precedents they find
sufficiently disagreeable?'* A non-absolute policy of stare decisis also impairs

07 See id.

508 BENJAMIN CARDOZO, THE NATURE OF THE JUDICIAL PROCESS 149 (1925).

59 Id. See also Planned Parenthood v. Casey, 505 U.S. 833, 854 (1992) (“[Nlo judicial
system could do society’s work if it eyed each issue afresh in every case.”).

510 See WASSERSTROM, supra note 39, at 75-78; Maltz, supra note 498, at 371.

S See WASSERSTROM, supra note 39, at 78; Maltz, supra note 498, at 371.

512 Moragne v. States Marine Lines, Inc., 398 U.S. 375, 403 (1970). Justice Thurgood
Marshall expressed similar sentiments in Vasquez v. Hillery, 474 U.S. 254, 265-56 (1986)
(stating that adherence to precedent “contributes to the integrity of our constitutional system of
government both in appearance and in fact” and ensures “that bedrock principles are founded in
law rather than in the proclivities of individuals.”).

13 See WASSERSTROM, supra note 39, at 64.

14 See id. One scholar has gone so far as to suggest that stare decisis has not contributed at

all to legal certainty:

Our judicial law is as uncertain as any law could well be. We possess all the det-
riment of uncertainty, which stare decisis was supposed to avoid, and also all the
detriment of ancient law-lumber, which stare decisis concededly involves — the
government of the living by the dead, as Herbert Spencer has called it.

JoHN H. WIGMORE, PROBLEMS OF LAW 79 (1920).
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judicial efficiency.’” When the courts are not absolutely bound by prior deci-
sions, they must evaluate precedents for their merit as well as their applicabil-
ity.’'® They also must apply the standard for determining whether a particular
decision can be overruled. This creates additional work for the courts, especially
as the number of precedents increases. In Planned Parenthood v. Casey alone,
the Court devoted fifteen pages to a discussion of stare decisis.”’’ Thus, it is
unclear how much efficiency is created by adherence to precedent.’'®

Another writer argues that even if stare decisis were strictly followed, it
could never achieve the goal of equality.”’® When a court treats one party un-
justly, this argument goes, stare decisis dictates that the court also treat a simi-
larly situated party unjustly.® But although the court thereby ensures equal
treatment among those two parties, it necessarily treats them differently from all
other parties who are treated justly.®' And because “every person in the world is
situated identically with respect to his or her entitlement to be treated justly,”
this differential treatment violates the principle of equality.’*

Finally, some scholars question whether stare decisis actually ensures
judicial impartiality.’> This claim is valid, they argue, “if and only if it can be
assumed that the judge who laid down the original rule was himself free from
bias or prejudice.”** If he was not, “the doctrine of precedent surely runs the
risk of inexorably perpetuating that bias or prejudice in every subsequent deci-
sion . . .”™® Other scholars argue that stare decisis is not even needed to ensure
judicial integrity.’*® The civil law expressly forbids reliance on precedent, they
argue. Yet, “there is no complaint on the Continent that the judges are not suffi-
ciently bound, as impartiality may be obtained by requiring a statement of the
reasons on which a judgment is based even though no prior cases are cited.”**’

These arguments raise valid questions about the extent to which the cur-

515 See Maltz, supra note 498, at 370.

516 See WASSERSTROM, supra note 39, at 72-73.

517 Planned Parenthood v. Casey, 505 U.S. 833, 854-69.

518 See Paulsen, supra note 5, at 1545 (“It is not clear at all that the ‘obligation to follow
precedent’ . . . creates any true judicial efficiency gains at all.”).

519 See Peters, supra note 497, at 2065-73.

20 Seeid.

2 See id.

52 Id. at 2068.

533 See WASSERSTROM, supra note 39, at 75-79.

24 1d. at 78.

25 Id at 78-79.

528 See Lawson, supra note 5, at 24.

527 (GOODHART, supra note 191, at 56.
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rent practice of stare decisis promotes the values it is thought to serve. However,
even if the current practice has not been fully successful, it also has not been
entirely unsuccessful. Individuals may not always be able to predict the legal
consequences of their actions, but vast areas of the law remain fixed and un-
changed. Likewise, although absolute equality may be unobtainable, the practice
of treating like cases alike assures a measure of equal treatment that would be
difficult to obtain if judges were free to apply different substantive rules in
every case. And though the efficiency benefits of stare decisis may diminish as
precedents pile up, a system in which the courts “eyed each issue afresh in every
case’™ 2 would certainly be more unwieldy. Thus, any attempt to eliminate stare
decisis, even in its non-absolute form, would threaten values that are important
to the legal system.

B. Non-Precedential Opinions and the Rule of Disposition

But although a complete abandonment of stare decisis might undermine
- these values, the practice of issuing non-precedential decisions does not neces-
sarily have the same effect. For one thing, the practice likely increases judicial
efficiency instead of reducing it. According to one empirical study, “selective
publication significantly enhances the courts’ productivity.””* Judges save time
writing non-precedential opinions because they need not include the facts or
worry about how their words will be scrutinized in the future.”*® They also save
time researching legal issues, because the body of case law is substantially re-
duced.”™

More fundamentally, non-precedential opinions do not eliminate the re-
straining force of stare decisis. As Professor Frederick Schauer has demon-
strated, the doctrine of precedent restrains courts in two ways.”? First, it re-
quires a court to decide today’s case in conformance with yesterday’s deci-
sion.® This is the backward-looking aspect of stare decisis. Second, because

52 Pplanned Parenthood v. Casey, 505 U.S. 833, 854 (1992).

52 Keith H. Beyler, Selective Publication Rules: An Empirical Study, 21 Loy. U. CHL L.J. 1,
12 (1989). Another study found “no support for the hypothesis that limited publication en-
hances productivity.” William L. Reynolds & William M. Richman, An Evaluation of Limited
Publication in the United States Circuit Court of Appeals: The Price of Reform, 43 U. CHL L.
REV. 573, 596 (1981). However, the authors did find that unpublished opinions are usually
much shorter than published opinions, which they said suggests that the practice may save
judges time. See id. at 600. In any event, there is no evidence that writing non-precedential
opinions reduces productivity.

30 See Martin, supra note 21, at 190 (estimating that he and his clerks spend half the time

working on unpublished opinions that they spend on published opinions).
B See id.
32 Schauer, supra note 498, at 572-573.

3B Seeid.
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tomorrow’s court must treat today’s decision as presumptively binding, a court
must also consider the implications of its decision for any case that might arise
in the future.”* This is the forward-looking aspect of stare decisis. A court issu-
ing a non-precedential decision is relieved of this latter responsibility, but still
has an obligation to follow past decisions. And it is this obligation that preserves
the force of stare decisis. In other words, if Tuesday’s court is bound by Mon-
day’s decision, and Wednesday’s court is also bound by Monday’s decision,
why should it matter that Tuesday’s decision is non-precedential? As long as
both the Tuesday and Wednesday courts follow Monday’s decision, there will
be no difference between the two opinions, and certainty, equality, and judicial
integrity will be maintained.

The primary objection to this argument is that although both the Tues-
day and Wednesday courts must adhere to the same decision, few cases are
identical. The facts of Tuesday’s case will likely differ in some way from the
facts of both Monday’s and Wednesday’s cases. As a result, Tuesday’s decision
will carve out a rule that was not encompassed by Monday’s decision. And be-
cause Wednesday’s court will not be bound by that rule — and may not even be
aware of it — there will be less certainty and equality in the law and a greater
potential for judicial bias.

The objection does not refute the argument, however; it merely demon-
strates that the key consideration is the scope of the rule that determines how a
case must be disposed — what I will call the rule of disposition. If the rule is
broad, allowing courts to issue non-precedential decisions whenever a case is
remotely similar to an earlier case, the deviation between precedential and non-
precedential decisions will be significant and a body of underground law will
develop. However, if the rule is sufficiently narrow, the deviation between
Monday’s and Tuesday’s decisions will be practically non-existent, and the val-
ues of certainty, equality, and judicial impartiality will be preserved.

In many circuits, the rule of disposition is already narrow. The Seventh
Circuit provides that an opinion shall be published — and therefore precedential
— if it does any one of the following: 1) establishes or changes a rule of law; 2)
involves an issue of continuing public interest; 3) criticizes or questions existing
law; 4) constitutes a significant and non-duplicative contribution to legal litera-
ture; 5) reverses a lower court opinion that was published; or 6) disposes of a
case on remand from the Supreme Court.” The Fourth, Fifth, Sixth, Ninth, and
D.C. Circuits also have fairly extensive rules.”*® Other circuits, by contrast, pro-

5% See id. at 589.

535 See 7TH CIR. R. 53(c)(1).

5% See 4TH CIR. R. 36(a) (an opinion will be published only if it establishes, alters, modifies,

clarifies, or explains a rule of law within the circuit; involves a legal issue of continuing public
importance; criticizes existing law; contains an historical review of a legal rule that is not du-
plicative; or resolves an intra-circuit conflict, or creates a conflict with another circuit); STH
CIR. R. 47.5.1 (an opinion is published if it establishes, alters, or modifies a rule of law, or calls
into question a rule of law that has been gencrally overlooked; applies an established rule to
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vide almost no guidance as to when a decision should be given precedential
effect. The Eighth Circuit rules state that unpublished opinions are not prece-
dent, but do not specify how judges should decide whether or not to publish.”
The Tenth and Eleventh Circuits are similarly silent on this matter.®® Appar-
ently, in these circuits the decision is left to the discretion of the panel issuing
the opinion. It is no surprise, therefore, that Judge Arnold complains about the
growth of an underground body of case law.*® Without a detailed rule of dispo-
sition, such a development is inevitable.’*

What exactly should the rule of disposition provide? The goal is to en-

facts significantly different from those in prior published opinions; explains, criticizes, or re-
views the history of existing case law or statutes; creates or resolves an intra-circuit or inter-
circuit conflict; concerns or discusses a factual or legal issue of significant public interest; or is
rendered in a case that has been reviewed by, and had its merits addressed by, the U.S. Supreme
Court); 6TH CIR. R. 206(a) (in deciding whether to publish, court shall consider whether the
opinion establishes, alters, or modifies a rule of law or applies an established rule to novel
facts; creates or resolves an intra-circuit or inter-circuit conflict; discusses a legal or factual
issue of continuing public interest; is accompanied by a concurrence or dissent; reverses the
decision below; addresses a lower court or agency decision that was published; or is a decision
that has been reviewed by the Supreme Court); 9TH CIR. R. 36-2 (a disposition should be pub-
lished only if it establishes, alters, modifies, or clarifies a rule of law; calls attention to a rule
generally overlooked; criticizes existing law; involves a legal or factual issue of unique interest
or substantial public importance; addresses a lower court or agency decision that was pub-
lished; disposes of a case following reversal or remand by the Supreme Court; is accompanied
by a concurrence or dissent written by a judge who requests publication); D.C. CIR. R. 36(a)(2)
(opinion should be published if it resolves an issue of first impression; alters, modifies, or sig-
nificantly clarifies a rule of law previously announced by the court; calls attention to a rule of
law generally overlooked; criticizes or questions existing law; resolves an intra-circuit conflict
or creates an inter-circuit conflict; reverses a published agency or district court decision, or
affirms on different grounds; or warrants publication in light of other factors that give it general
public interest).

537 The Eighth Circuit does list criteria by which judges should decide whether to affirm or

enforce a lower court decision without an opinion. The court may forego a written opinion if
the judgement of the district court is based on findings of fact that are not clearly erroneous; the
evidence in support of a jury verdict is not insufficient; the order of an agency is supported by
substantial evidence on the record as a whole; or no error of law appears. See 8TH CiR. R. 47B.
The Circuit provides no separate guidelines for when a written opinion should be published.
See generally STHCIR. R. 47.

5% The Tenth Circuit rules state only that issuance of an unpublished opinion means that “the

case does not require application of new points of law that would make the decision a valuable
precedent.” 10TH CIR. R. 36.1. An advisory note to the Eleventh Circuit rules explains that
“[o]pinions that the panel believes to have no precedential value are not published.” 11TH CIr.
R. 36-1, Advisory Note 5.

¥ See Arnold, supra note 14, at 224-25.

30 See Reynolds & Reichman, supra note 529, at 629 (“[Tlhe publication decision will be

made in a more intelligent and consistent manner if the judges have detailed criteria to guide
them.”); Donald R. Songer, Criteria for Publication of Opinions in the U.S. Courts of Appeals:
Formal Rules Versus Empirical Reality, 73 JUDICATURE 307, 313 (1990) (explaining how a lack
of precise, detailed publication rules leads to inconsistent behavior among judges).
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sure that non-precedential opinions offer nothing that cannot already be found in
the case law. Therefore, the rule should be narrow enough to ensure that all non-
precedential opinions are merely mechanical and rote applications of existing
doctrine. Although the Seventh Circuit rule is a promising start, the courts
should adopt an even more detailed rule that combines aspects of the current
practice in all the circuits and in some state courts. I recommend that an opinion
be given precedential effect if it:>*'

1) establishes, alters, modifies or clarifies a rule of law;

2) calls attention to a rule of law that appears to have been gener-
ally overlooked;

3) applies an established rule to facts significantly different from
those in previous published opinions applying the rule;

4) contains an historical review of a legal rule that is not duplica-

tive, or explains, criticizes, or reviews the history of existing
decisional law or enacted law;

5) criticizes or questions the existing rule;

6) disposes of a case in which the lower court or agency decision
was published;

7 reverses a decision by a lower court or agency, or affirms the

, decision on grounds different from those set forth below;

8) involves a case that has been reviewed by the Supreme Court
and had its merits addressed by a Supreme Court opinion;

9) resolves, identifies, or creates an apparent conflict within the

circuit or between the circuit and other circuits;

10) interprets state law in a way conflicting with state or federal
precedent interpreting the state rule;

11) is accompanied by a concurring or dissenting opinion;

12) is an en banc opinion; or

13) involves a legal or factual issue of unique interest or substantial
public importance.

This rule is admittedly complex at first glance, but it can be broken
down into several categories that make it easier to understand. Sections 1
through 5 concern the substantive legal rule in the case and direct the court to
issue a precedential opinion if it has done anything other than routinely apply an
established rule to facts highly similar to those of previous precedential opin-
ions. Sections 6 through 8 relate to the actions of lower and higher courts in the
same case. The point here is to flag cases that have been addressed in a mean-
ingful way by either a lower or a higher court or that have been the subject of
disagreement along the hierarchical ladder. Sections 9 and 10 focus on potential
conflicts both within a circuit and between circuits, and on conflicting interpre-

31 For a similar recommendation, see Braun, supra note 14, at 93 (2000).
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tations of state law. Sections 11 and 12 concern the status of the court deciding
the case: if the court is divided or is en banc, there is good reason for giving the
opinion precedential effect. Finally, section 13 focuses on the subject matter of
the case and requires a precedential opinion if the topic is of unique public inter-
est or importance. The reasoning here is that such cases will usually raise new
and significant legal issues even if they appear to be squarely covered by an
existing legal rule.

Categorized in this way, the rule can be easily grasped and applied. If
judges follow these guidelines, an opinion adding anything even remotely new
to the law would become binding precedent. And any opinion not given prece-
dential effect would be so redundant and routine that its absence from the body
of case law would in no way undermine the values served by stare decisis.

Of course, this leads to another objection, which is that even if courts
adopt a narrow rule of disposition, there is no guarantee that it will be followed.
Judges are faced with many pressures when deciding a case and may be tempted
to issue a non-precedential opinion even though the rules direct otherwise. They
may hope to bury a decision that is unsupported by case law or that fails to ade-
quately address arguments by one party.>** Whatever the reason, if judges wish
to circumvent the requirements of the rule, there is nothing to prevent them from
doing so.

This argument proves too much, however. Judges are free to ignore and
distort not only the rule of disposition, but any rule of law. Even in a preceden-
tial opinion, they can rely on false distinctions, shoddy reasoning, or incomplete
statements of the law to avoid the force of precedent. So if the lack of assurance
that judges will follow a given rule renders stare decisis ineffective, we are in
trouble even without non-precedential decisions. Yet most of us do not believe
that simply because judges can get away with ignoring rules of law they will
necessarily do so. We recognize that judges are restrained by the very methods
and practices that constitute the activity of judging — what Karl Llewellyn called
“operating technique.”** In addition, Stanley Fish has emphasized the way in
which people are constrained by membership in a “community of interpreta-
tion.”* Because judges are socialized members of a profession with similar
training and practice, Fish argues, they internalize ways of reading and under-
standing legal texts that limit their discretion.”*® If such constraints give us con-
fidence that judges will follow ordinary rules of law, they should also provide
assurance that judges will follow a rule of disposition. “We are trusted suffi-

52 See Arnold, supra note 14, at 223 (describing ways in which judges can abuse the practice

of issuing non-published decisions).

33 KaRL N. LLEWELLYN, Introduction to THE CASE LAW SYSTEM IN AMERICA xviii (Univ. of

Chi. Press 1989).
3% STANLEY FisH, IS THERE A TEXT IN THiS CLASS? THE AUTHORITY OF INTERPRETIVE

COMMUNITIES 147-48 (1980).

¥ Seeid.
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ciently to decide a case[,]” one judge has noted. “Why can’t [sic] we be trusted
enough to then make the ancillary decision whether it should be published?”**

Two potential responses might be offered. The first is that a rule con-
cerning the manner of disposition is less likely to command respect and adher-
ence than a rule concerning the content of the disposition. It is one thing for a
judge to disregard a rule that protects the vague and indefinite values of cer-
tainty and equality; it is far different to ignore a rule that protects the legitimate
expectations of a party immediately at hand. The injustice of the latter situation
is more palpable and therefore more of a restraint on the judge. Although this
argument initially seems appealing, it has several flaws. For one thing, it as-
sumes that judges care more about the interests of the parties before them than
about the overall integrity of the law, an assumption that is questionable in light
of the frequency with which courts apply precedents they believe to be unjust.
Moreover, the most likely reason a judge would disregard a rule of disposition is
to cover up her manipulation of a rule affecting the outcome of the case. There-
fore, it makes little difference whether judges are more inclined to disregard
rules of disposition than rules of decision. Their fidelity to the former will usu-
ally be tested only after they have already decided to ignore the latter.

The more formidable response is that although judges are trusted to ap-
ply rules of law generally, their work is policed by Supreme Court and en banc
review. Even if only a small fraction of cases are ultimately reversed through
this process, the mere possibility of being caught keeps judges from intention-
ally distorting rules of law. Non-precedential decisions are also subject to rever-
sal. But because of limited time and resources, the Supreme Court and en banc
courts are less likely to review decisions that affect only the immediate parties
and will not become binding precedent.’” Judges realize this, and thus feel less
constrained to follow not only the rule of disposition, but any rule of law, be-
cause by issuing non-precedential decisions they can keep deviations from
precedent off the radar screen.

The strength of this argument depends upon the validity of the premise
that the Supreme Court and the en banc courts care more about the long-term
effects of bad decisions than about whether the parties receive justice — or at
least that given two equally unjust decisions, the courts would first review the
one likely to be perpetuated. With regard to the Supreme Court, this premise
seems mostly accurate. The Court follows a general policy of using its certiorari
discretion to resolve important issues of law, not to correct case-specific er-
rors.>*® And although the justices occasionally grant certiorari to review non-

546 Martin, supra note 21, at 192.

%7 See William L. Reynolds & William L. Richman, The Non-Precedential Precedent:
Limited Publication and No-Citation Rules in the United States Courts of Appeals, 78 COLUM.
L. REv. 1167, 1203 (1978) (speculating that the Supreme Court would be less likely to review
unpublished opinions than published opinions).

548 See SUP. CT. R. 10 (“A petition for a writ of certiorari is rarely granted when the asserted

error consists of erroneous factual findings or the misapplication of a properly stated rule of
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precedential opinions,™ it seems a safe bet that they are more likely to review
opinions that have precedential effect. The circuit courts use varying criteria for
deciding whether to hear a case en banc,” and they may be more inclined than
the Supreme Court to review non-precedential opinions that deviate from circuit
precedent. Unfortunately, there appears to be no way of testing this empirically.
Even if the majority of decisions reviewed en banc are precedential, this could
simply be evidence that judges are in fact following the rule of disposition. It
could also be evidence that non-precedential opinions, true to design, rarely
involve important issues worthy of review (in which case, they would not attract
en banc attention even if they were precedential).

That said, I am willing to accept the proposition that, other things being
equal, the en banc courts, like the Supreme Court, are more likely to review
precedential opinions than non-precedential opinions. Even so, that is not a suf-
ficient reason to eliminate non-precedential opinions. For although these modes
of review cannot be relied upon to keep judges in line, there are other mecha-
nisms available to guard against potential abuses.

The first mechanism is a requirement that even when a court issues a
non-precedential opinion it must give reasons for its decision. Surprisingly,
Judge Amold’s opinion does not mention this requirement; it leaves courts free
to issue one-line summary dispositions that simply state “affirmed” or “re-
versed” — as long as the disposition can be cited as precedent in later cases.”’
But surely courts will be more constrained under a regime in which they must
explain their decisions, however briefly, than under a regime in which they need
not give reasons but must allow citation to one-line summary dispositions. Set-
ting aside the problem of how a court could possibly be held to a one-line dispo-
sition that gives no details of the case, the requirement of a written opinion has

law.”); ROBERT L. STERN, ET AL., SUPREME COURT PRACTICE 113 (7th ed. 1993).

59 See Johnson v. United States, 529 U.S. 694 (2000); Sims v. Apfel, 530 U.S. 103 (2000);
Kokkonen v. Guardian Life Ins. Co. of Am., 511 U.S. 375 (1994); Houston v. Lack, 487 U.S.
266 (1988); Baldwin County Welcome Ctr. v. Brown, 466 U.S. 147 (1984); Connick v. Myers,
461 U.S. 138 (1983); Moore v. Iilinois, 434 U.S. 220 (1977).

3% The Tenth Circuit rules, for instance, state that en banc review “is an extraordinary

procedure intended to focus the entire court on an issue of exceptional public importance or on
a panel decision that conflicts with a decision of the United States Supreme Court or of this
court.” 10TH CIR. R. 35.1(A). The Federal Rules of Appellate Procedure, which many circuits
follow in the absence of a local rule on point, state that en banc review should be used to main-
tain the uniformity of the circuit’s decisions or to resolve a question of exceptional importance.
See FED. R. App. P. 35(a). The Sixth Circuit disapproves of en banc review for errors in non-
precedential opinions, but appears to leave open the possibility of en banc review for non-
precedential opinions that “directly conflict” with Supreme Court or Sixth Circuit precedent.
See 6TH CIR. R: 35(¢).

55t Judge Arnold does argue that courts should be required to justify deviations from precedent.

See 223 F.3d 898 (8th Cir. 2000), vacated as moot, Anastasoff v. United States, 235 F.3d 1054
(8th Cir. 2000) (en banc). But he makes no mention of a general requirement that they explain the
reasons for their decisions. See id.
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at least two advantages. First, the process of justification itself has a restraining
effect for it forces a court to confront the weaknesses of its conclusion.”? This is
a familiar phenomenon: nearly everyone has had the experience of making a
snap judgment, only to find that it cannot be justified on paper. Judges face this
same difficulty and often talk about decisions that just “won’t write” no matter
how appealing they seemed during conference.”>> Second, a written opinion
provides a basis for evaluation by the parties in a case, by the bar at large, and
by the academy. Judges pride themselves on their independence, and rightly so.
However, they are still part of the legal community, and when forced to write an
opinion that will be read and scrutinized by others within this community, they
are less likely to deviate from rules of law.

One might respond that the requirement of a written opinion will only
encourage compliance with substantive rules of law, not with the rule of disposi-
tion. After all, how many lawyers and scholars will examine whether a particu-
lar opinion was properly labeled as non-precedential; they are more likely to
focus on the outcome of the case. However, this response misses the point. As
noted above, the most likely reason a judge would circumvent the rule of dispo-
sition is to cover up her manipulation of substantive rules of law. So any meas-
ure that increases compliance with substantive rules of law will also increase
compliance with the rule of disposition by eliminating the incentive to depart
from it.>**

In addition to this external scrutiny of court decisions, there are also
several internal mechanisms that can be employed to guard against judicial non-
compliance. First, the circuits can require that decisions be given precedential
effect unless all three judges on the panel agree otherwise. Although a few cir-
cuits already have adopted this rule, most either leave the decision to a majority
of judges on the panel or provide no guidelines.>” Some judges claim that, in

%2 See Richard A. Posner, Judges' Writing Styles (And Do They Matter?), 62 U, CHL. L.
REv. 1421, 1447-48 (1995); Reynolds & Richman, supra note 529, at 603.

533 See Nichols, supra note 31, at 915 (describing how the process of writing an opinion

often clarifies whether it should be precedential or non-precedential); Peter M. Shane, Federal-
ism’s “Old Deal”: What’s Right and Wrong With Conservative Judicial Activism, 45 VILL. L.
REv. 201, 225 (2000). It is true that the process of justification is most likely to encourage
compliance with substantive rules of law, but it can also promote adherence to the rule of dis-
position. In other words, judges may find that a particular decision just “won’t write” as a non-
precedential opinion.

3% Nor should the fact that non-precedential opinions are not published in the federal

reporters make any difference. Non-precedential opinions, like published opinions, are search-
able in the Westlaw and Lexis databases. See Martin, supra note 21, at 185-86. Additionally,
few lawyers today spend their time combing through the federal reporters.

55 The First, Fifth, and Sixth Circuits require all three judges to agree on whether a decision

will be published (and thus precedential). See 1ST CIR. R. 36(b)(2)(B); 5TH CIR. R. 47.5.2; 6TH
CIr. R. 206(b). The Seventh, Ninth, and Eleventh Circuits require only a majority vote to de-
termine the issue of publication. See 7TH CIR. R. 53(d)(1); 9TH CIR. R. 36-5; 11TH CiRr. R. 36-
2. The Fourth Circuit states that either the author or a majority of joining judges can decide
whether to publish. See 4TH CIR. R. 36(a). The Eighth, Tenth, and D.C. Circuits provide for
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practice, the decision is nearly always left to the author, which would suggest
that it makes no difference what the rule specifies.556 However, it seems prob-
able that at least sometimes judges defer to the author’s preference because they
cannot insist on publication alone and do not want to appear difficult. A formal
requirement of unanimity may lessen the reluctance of judges to express their
true beliefs on the matter and thus provide a front-line defense against manipula-
tion of the practice.>”’

Second, because it is possible that an entire panel may agree to circum-
vent the rule of disposition, the staff of each circuit could distribute summaries
of non-precedential opinions before they are issued. Several circuits currently
distribute pre-publication reports of precedential opinions so that judges can
quickly scan for decisions that appear erroneous. If non-precedential decisions
were added to this list, judges would be more aware of the opinions that are be-
ing omitted from the body of case law. The D.C. Circuit has already adopted
this approach.® As a further check, the circuits could adopt rules allowing any
judge on the court to request, within a certain time frame, that a decision previ-
ously designated as non-precedential be given precedential effect. The panel
could then be given an opportunity to explain its reasons for issuing a non-
precedential decision. But if the judge was unsatisfied with the explanation and
could persuade a limited number of other judges that the opinion should be
given precedential effect, the panel would be required to change the form of
disposition.>*

Other safeguards could also be implemented. Circuits could require that
each non-precedential decision explain not only the reasons for the outcome but
also the panel’s reason for not issuing a precedential opinion. They could also
assign staff members to scrutinize recently issued non-precedential opinions and
distribute lists of those that potentially deviate from the circuit’s rules. Judges

unpublished opinions, but do not specify how many judges on a panel must agree to this form
of disposition. The Third Circuit rules do not address the topic of unpublished opinions at all.

3% See Arnold, supra note 14, at 221.

557 See Nichols, supra note 31, at 924 (stating that a requirement of unanimity is a “safeguard

against injudicious failure to publish”). Indeed, there is some empirical evidence that merely
specifying the number of judges on a panel who must vote on the issue of publication tends to
result in a higher number of published opinions. See Deborah Jones Merritt & James J. Brud-
ney, Stalking Secret Law: What Predicts Publication in the United States Courts of Appeals, 54
VAND. L. REv. 71, 89 (2001) (finding that cases are more likely to be published in circuits
requiring a majority vote for publication than in those circuits that do not specify how many
judges are needed to vote on publication).

3% See D.C. CIr. R. 36(c).

5% 1 do not think it should require a majority vote to change the form of disposition. I also do

not think one judge should have this power. The reason is that if an individual judge objected to
the practice of issuing non-precedential decisions, she could single-handedly eliminate the
practice. A requirement that one-fourth of the judges agree before the form of disposition is
changed seems like a reasonable compromise.
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could then examine the opinions on these lists and request that any non-
precedential opinions be re-designated as precedential.

A likely objection to these internal mechanisms is that they would be
expensive and time-consuming. Judges already have enough work without
monitoring the flood of non-precedential opinions that are issued each week.
But although these procedures might increase the workload somewhat, the com-
plete elimination of non-precedential opinions would certainly increase it more.
Moreover, if courts are able to assign some of the oversight duties to staff mem-
bers, the burden on judges would be minimal.

The point of this discussion is not to provide a detailed framework that
the circuits can implement wholesale. Each circuit has different needs and must
develop a monitoring system that suits those needs. The point is to demonstrate
that there are ways to guard against the use of non-precedential opinions to de-
viate from rules of law, and that those methods are every bit as effective as the
potential for Supreme Court and en banc review. If non-precedential opinions
are undermining the values that are served by stare decisis, it is not because they
necessarily must do so. It is only because adequate safeguards have not been
implemented to assure the same degree of conscientiousness that is expected of
judges generally.

CONCLUSION

After being ignored for more than two centuries, the constitutional
status of stare decisis is poised to emerge as a central topic in federal courts liti-
gation and scholarship. Judge Arnold’s analysis in Anastasoff v. United States
has opened up a provocative line of inquiry that lawyers and judges will likely
mine for years to come. This is unquestionably a positive development. For dec-
ades, most scholars have focused exclusively on the jurisdictional aspects of
Article III, asking how far the judicial power extends. Now, the academic com-
munity can begin to focus on the equally important question of what the judicial
power entails.

But although Judge Arnold’s analysis points out a valuable new area of
research, his conclusions about the history of stare decisis are contestable. Far
from being an immemorial custom, the obligation to follow precedent developed
over hundreds of years in response to the changing needs and conditions of the
legal system. It was not finally accepted in England until the late eighteenth
century and was widely disregarded by judges in this country until the beginning
of the nineteenth. It is therefore doubtful that the founding generation would
have viewed stare decisis as an inherent limit on judicial power. It is also doubt-
ful that the Framers intended for stare decisis to operate as part of the checks
and balances implicit in the Constitution’s structure. The Framers expressed few
concerns about the potential abuse of judicial power and thought the courts
would be sufficiently restrained by other checks, such as impeachment and con-
gressional control over jurisdiction. Moreover, stare decisis is an intra-branch
check that depends upon the self-restraint of the very officials it is meant to con-
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strain. The Framers, however, eschewed such self-policing in favor of a system
in which each branch was given “the necessary constitutional means and per-
sonal motives” to frustrate the ambitions of the other branches. '

If stare decisis is constitutionally required, it is not because of original
understanding, intent, or the structure of the constitution. Instead, it is simply
because the courts have staked their legitimacy upon adherence to precedent.
Even if this is true, however, it does not follow that non-precedential opinions
are also unconstitutional. Stare decisis is not an end in itself, but a means to
serve important values in the legal system. And as this Article demonstrates, the
practice of issuing non-precedential opinions does not necessarily undermine
those values. As long as courts adopt a narrow rule of disposition and mecha-
nisms to assure compliance with that rule, the values of stare decisis will be
preserved and the legitimacy of the courts will be maintained.
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A White Paper on Unpublished Opinions of the Court of Appeal

Background

At itsinception the Appellate Process Task Force — created in 1997 by the Judicial
Council of California—identified issues affecting California’ s intermediate appellate
courts that should be studied. One issue was public access to unpublished appellate court
opinions. In thetask force's Interim Report (released in March 1999) and in its Report of
August 2000, the issue was listed as one that was still being contemplated. (See Report
of the Appellate Process Task Force (August 2000) page 4.)

When the task force took up the study last year, it observed that unpublished court
of appeal opinions are available to any member of the public from the court clerk’s
office. (SeeMcGuirev. Superior Court (1993) 12 Cal.App.4th 1685 [court records
generally available to public] and Peoplev. Ford (1981) 30 Cal.3d 209, 216 [unpublished
opinions are “available in the public records of ... the Court of Appeal”].) However, in
practice, unpublished opinions have limited exposure; they are often only read by
litigants and institutional practitioners. The task force focused on whether and how to
improve public access to unpublished opinions of the courts of appeal.

During the time the task force took up the topic, the issue was provoking interest
in other circlesaswell. Several commentators and scholars weighed in,* an appellate
court published an opinion on the issue (see Schmier v. Supreme Court of California
(2000) 78 Cal.App.4th 703), and legislation was proposed that would have required all
appellate opinions to be published and citable as precedent.? (Assem. Bill 2404 (Papan)
1999-2000 Reg. Sess., §1.)

' A.Kozinski and S. Reinhardt, “Please Don’t Cite This!” (June 2000) California
Lawyer, 43; R. Arnold, Unpublished Opinions. A Comment (1999) 1 J. App. Prac. &
Process 219 (1999); B. Martin, Jr., In Defense of Unpublished Opinions (1999) 60 Ohio
St. L.J. 177; C. Carpenter, Jr., The No-Citation Rule for Unpublished Opinions. Do the
Ends of Expediency for Overloaded Appellate Courts Justify the Means of Secrecy?
(1998) 50 S.C. L. Rev. 235; K. Shuldberg, Digital Influence: Technology and
Unpublished Opinionsin the Federal Courts of Appeal (1997) 85 Calif. L. Rev. 541; and
D. Merritt and J. Brudney, Stalking Secret Law: What Predicts Publication in the United
Sates Court of Appeals (2001) 54 Vand. L. Rev. 71.

2 Additionally, for afew brief months last year, there was a federal appellate
decision from the Eighth Circuit declaring as a matter of federal constitutional law that
unpublished opinions were required to be treated as binding precedents (the decision was

2



Theissueisnot new. Infact, several years earlier in areport commissioner by the
Appellate Courts Committee of the 2020 Vision Project, Professor J. Clark Kelso made
the following recommendation:

Make all unpublished opinions available electronically (which would give
the public, scholars and the court of appeal easy access) but retain the no-
citation rule (which would address the practical concerns expressed by
appellate lawyers and judges). As appellate courts become paperless,
provision should be made for giving the public access to unpublished as
well as published opinions.’

That recommendation was a compromise position. In widely circulated drafts of
his report, Professor Kelso argued that all appellate opinions should be published and
citable as precedent and that the increasing use of unpublished opinions was contrary to
fundamental principles of good appellate practice. This tentative suggestion triggered a
chorus of protests from around the state, from both judges and practitioners, who asserted
that “the nonpublication and noncitation rules are critically important to the court of
appeal in preparing and processing its cases and to the practicing bar in litigating
appeals.”* Critics argued that publication of all opinions would overburden the appellate
courts and practitioners, that publication and citability of all appellate opinions would
substantially increase the workload of an already overburdened appellate court system
and that practitioners would have to wade through an “overwhelming” amount of
unpublished opinions that are “useless for future litigation because they involve no new
law and no new, applicable factual situations.”

subsequently vacated as moot by an en banc panel of the circuit after the United States
agreed to pay the disputed $6,000 tax claim made by the taxpayer). (Anastasoff v. United
Sates (8th Cir. 2000) 223 F.3d 898, vacated on reh’ g en banc, (8th Cir. 2000) 235 F.3d
1054.) For acritique of the constitutional analysisin Anastasoff, see Case Note,
Constitutional Law C Article 111 Judicial Power C Eighth Circuit Holds That
Unpublished Opinions Must Be Accorded Precedential Effect (2001) 114 Harv.L.Rev.
940.

3 C. Kelso, A Report on the California Appellate System (1994) 45 Hastings L .J.
433, 492.

4 Ibid.
® |hid.



Although Professor Kelso’s compromise position was not formally adopted by the
full Commission on the Future of the California Courts, the Commission’sfinal report
endorsed the general proposition that “[s]implified, electronic access to the appellate
courts, their records, and their proceedings will have a salutary effect on the public’s
comprehension of and trust in justice.”® Moreover, the Commission formally
recommended that “[a] ppellate justice should accelerate its adoption of and adaptation to
new technology.”’

Everything old isnew again

The arguments for and against publication and citability of appellate court
opinions have not changed much over the years. The dispute remains largely, but not
entirely, between those who believe that all appellate court opinions should be published
and citable and others who argue that the publication and citability of all unpublished
opinions would overburden the courts and counsel, increasing the costs to clients and
causing delays. For the reasons given below, the Appellate Process Task Force has
decided after thorough consideration of the issue to make the following recommendation:

Unpublished opinions should be posted on the Judicial Council’s Web site
for areasonable period of time (e.g., 60 days), but the general proscription
against citation of unpublished opinions (i.e., rule 977) should remain in
place without change.

A. Electronic access

The Web site for California’ s appellate courts already makes published opinions
available on the Web with commendable speed. Access to court opinions on the Web is
often the preferred method of access for reviewing recently issued decisions. With the
development of these widely available electronic portals to government information,
thereis no longer any convincing justification for not facilitating greater public access to
the written work product of the appellate courts by taking advantage of existing
information technologies. We livein an open, democratic society where the
accountability of public servantsis secured in large part by public access to government
activity and output. Of course, openness and public access have their limits. Other
important interests such as privacy, the attorney-client privilege, national security, and

® Commission on the Future of the California Courts, Justice in the Balance B
2020 (1993) 166.

’ Id., at p. 167 (Recommendation 10.1).



the deliberative process privilege, may dictate limited or no access to some types of
information in certain circumstances. But no one claims that unpublished opinions fall
into any of these categories. Indeed, as noted above unpublished opinions are already
publicly available.

Those who argue that unpublished appellate opinionsin California are some form
of “secret” law have seriously overstated their case.® Nevertheless, it istrue that
unpublished opinions are not as widely and easily available as published opinions.
Further, if the difference in availability can be eliminated at reasonable expense, the
courts, no less than any other branch of government, should make unpublished opinions
more accessible. The task force recognized that many institutional litigants —the
insurance industry, the Attorney General, and the appellate projects, for example —to
varying degrees review alarge percentage of court of appeal opinionsin their area of
interest, whether published or not. Given the changes in technology and the apparent
wide-spread interest in unpublished opinions, the task force recommends that the public
have the same ease of access that is already afforded institutional practitioners.

In California, all published appellate opinions are now made available for a period
of time on the judicial branch’s Web site. Cost permitting, there is no compelling reason
for not expanding the existing system so that all California appellate opinions, whether
published or unpublished, are made available on the Web site for a reasonable period of
time.

B. Citability

The remaining question is whether unpublished opinions should, once made
available electronically, be citable as precedent. The task force is convinced that
allowing all opinions to be citable as precedent would do substantial damage to the
appellate system in California. If all appellate court opinions were citable, there would
be increased potential for conflict and confusion in the law, which would, in turn,
increase the cost of legal representation, as well as appellate workload and appellate
delay. This damage would not be offset by any practical advantages gained through
making unpublished opinions fully citable as precedent.

Under rule 977 of the California Rules of Court, unpublished opinions may not be
“cited or relied on by acourt or a party” except (1) “when the opinion isrelevant under
the doctrines of law of the case, resjudicata, or collateral estoppel,” or (2) “when the

8 See, e.g., Carpenter, p. 236, fn. 7 (“What else, but a secret, is an unpublished
opinion wrapped in a no-citation rule?’).



opinion isrelevant to acriminal or disciplinary action or proceeding because it states
reasons for a decision affecting the same defendant or respondent in another such action
or proceeding.” (Calif. Rulesof Court, rule 977(a) & (b).)

It has been argued that a non-citation rule allows the courts to “hide” precedent
setting decisions. Proponents suggest that an appellate court simply issues an
unpublished opinion that is not citable, and the law that court “created” is not subject
to public scrutiny and thus “hidden” from view. That argument fails on its face
because, as noted above, all appellate court opinions are public records available from
the clerk’ s office. Moreover, the California Supreme Court may review any court of
appeal opinion —whether published or unpublished — to “secure uniformity of
decision or the settlement of important questions of law.” (Rule 29(a).)

One would have to assume that three justices of the court of appeal decided to
violate rule 976 in a particular case in order to accept the notion that uncitable
opinions are used to “hide” new law. Indeed, rule 976 provides that publication is
appropriate for court of appeal opinions that establish new law, apply existing law to
new facts, or modify or criticize existing law. (Seerule 976(b)(1); seealso rule
976(b)(2) & (3) for other criteriafor publication.) The task force declined to accept
that premise. Rather, the task force’s combined experience is that unpublished
opinions, considered as awhole, generally recite well-established law and do not
apply it to new fact scenarios. Assuch, thereis no justification to impose upon the
public, the bar and the bench more than aten-fold annual increase in the number of
citable opinions by the Court of Appeal. ®

Thetask force also considered suggesting that the California Supreme Court
amend rule 977 to permit citation of unpublished opinionsin cases where thereisno
other precedent or in cases where no other precedent would serve aswell. This
approach is taken in some other jurisdictions. But the task force declined to endorse
this recommendation because of the likelihood that the exceptions would swallow the
general rule and would engage the court and counsel in costly, tangential disputes
over collateral issues regarding the weight or value of an unpublished opinion. Every
citation of an unpublished opinion would trigger from opposing counsel an argument
that the cited opinion actually does not satisfy the criteriafor citation, and the court
would be forced to do precisely what the proscription is designed to guard against:
determine the weight as precedent of an unpublished opinion. The efficienciesthat lie
at the heart of the proscription against citation of unpublished opinions would be

% In fiscal year 1997-1998, 7% of court of appeal opinions were published.
(Judicial Council of Cal., Ann. Court Statistics Rep. (1999) p. 31.)



largely lost if counsel were required to search all unpublished opinions to determine
whether an unpublished opinion was more closely on point than a published opinion
and the court was required to resolve a dispute involving that question. Moreover, the
constitutional provisions on which the whole scheme is based would be undermined.

For the reasons given above, the task force recommends that rule 977 be
retained without change.



Fairness and Precedent

Anastasoff v. United States, 223 F.3d 898 (8th Cir.), vacated on other
grounds, 235 F.3d 1054 (8th Cir. 2000).

In Anastasoff v. United States,' the Eighth Circuit invalidated a court
rule that prevents litigants from citing unpublished opinions as precedent.
More than three-quarters of cases resolved on the merits in the federal
courts of appeals result in unpublished opinions’ and have limited
precedential effect. Although precedent plays a crucial institutional role in
the judicial system, the Anastasoff rule, by unleashing a flood of new
precedent, will disproportionately disadvantage litigants with the fewest
resources. Because even important institutional concerns should give way
when they impinge on individuals’ rights to fair treatment, courts should
not abandon the practice of limiting the pxecedcntml effect of unpublished
opinions.

Faye Anastasoff paid income taxes on April 15, 1993. On April 13,
1996, she mailed in a refund claim for overpayment of her 1993 income
taxes. The IRS received her claim on April 16, 1996, three years and one
day after the original payment, and one day late. Anastasoff argued before
the Eighth Circuit that the mailbox rule saved the claim. Another Eighth
Circuit panel had rejected precisely the same argument in Christie v. United
States, an earlier unpublished opinion. But rather than distinguish Christie,
Anastasoff simply told the court it was not bound by the holding because,
under Eighth Circuit Rule 28A(i), unpublished opinions do not count as
binding precedent.*

In a sweeping opinion, the court declared itself bound by Christie and
held that Rule 28 A(i) unconstitutionally exceeded the boundaries of Article

1. 223 F.3d 898 (8th Cir.), vacated on other grounds, 235 F.3d 1054 (8th Cir. 2000).

2. In 1999, 78.1% of cases in the U.S. Courts of Appeals were disposed of by unpublished
opinions. STATISTICS Div., ADMIN. OFFICE OF THE U.S. COURTS, JUDICIAL BUSINESS OF THE
UNITED STATES COURTS: 1999 ANNUAL REPORT OF THE DIRECTOR, tbl.S-3 (1999), at
http://www.uscourts.gov/judbus1999/s03sep99.pdf [hereinafter JUDICIAL BUSINESS].

3. No. 91-2375MN, 1992 U.S. App. LEXIS 38446 (8th Cir. Mar 20, 1992) (pér curiam)
(unpublished opinion).
4. Anastasoff, 223 F.3d at 899.
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III by allowing the court to avoid the precedential effect of its own
decisions. Writing for the unanimous panel, Judge Richard Arnold
explained that a declaration and interpretation of general principles of law
is “inherent in every judicial decision.”” This declaration is authoritative
and must be applied in subsequent cases. These principles underlay the
Framers’ conception of judicial power, and, according to Arnold, they limit
the power delegated to the courts by Article [11.°

Arnold briefly addressed and dismissed the practical ramifications of
the ruling. First, Arnold emphasized that not all opinions need be published,
but they must all carry precedential weight. Second, Arnold rejected the
argument that the high volume of appeals faced by the court renders
ascribing precedential effect to all decisions unrealistic. Rather, Arnold
stated that the remedy should be simply “to create enough judgeships to
handle the volume,” or to allow a larger backlog of cases.’

On December 18, 2000, the Eighth Circuit, sitting en banc, vacated the
holding in Anastasoff.* The court held that the tax issue became moot when
the government decided to pay Anastasoff’s claim and declared its
acquiescence to the interpretation of the tax statute announced by the
Second Circuit in Weisbert v. United States,” which was in direct conflict
with Christie. Noting that courts decide cases, not issues, the court held that
“the constitutionality of that portion of Rule 28A(i) which says that
unpublished opinions have no precedential effect remains an open question
in this Circuit.”"

I1

Although the Anastasoff holding was short-lived, the case raises a vital
issue. Unpublished opinions are a relatively recent phenomenon in the
federal courts. The Judicial Conference resolved only in 1964 to give the
courts of appeals discretion whether to publish opinions.'" The movement
toward limited publication did not pick up until the early 1970s, when the
Federal Judicial Center disseminated a set of recommended standards for
publication.'? By 1974, all the circuits had some sort of limited publication

223 F.3d at 899.
Id. at 901.
Id. at 904.
Anastasoff v. United States, 235 F.3d 1054 (8th Cir. 2000) (en banc).
. 222 F.3d 93 (2d Cir. 2000). ‘
-10. Anastasoff, 235 F.3d at 1056. X » ,
11. JUDICIAL CONFERENCE OF THE U.S., REPORTS OF THE PROCEEDINGS OF THE JUDICIAL
CONFERENCE OF THE UNITED STATES 11 (1964).
12. ADVISORY COUNCIL ON APPELLATE J USTICE, FJC RESEARCH SERIES NO. 73-2,
STANDARDS FOR PUBLICATION OF JUDICIAL QPINIONS 3 (1973).

0 0 N o
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plan.” In 1999, the circuit courts disposed of 78.1% of their cases in
unpublished opinions." Under the Anastasoff rule, all these cases would
carry precedential weight.

Eighth Circuit Rule 28A(i) limits the precedential value of unpublished
opinions by barring citation to them. Allowing citation of unpublished
opinions will have a tremendous ripple effect for both litigants and judges.
Because precedent is worthless without reasoning,” judges will need to
make their logic and reasoning transparent even in unpublished opinions,
increasing the amount of time required to dispose of each case. Litigants
with the resources to track down these opinions will have a richer body of
precedent from which to draw their arguments, putting them at a systematic
advantage over litigants with fewer resources.

Although the Anastasoff court grounded its reasoning in principles of
originalism, Judge Arnold gave an earlier clue to his motivations in a piece
published one year before his court handed down Anastasoff. In that essay,
Arnold acknowledges that tremendous caseload pressure has driven the
unpublished opinion movement, but he cites a number of detrimental
effects of the practice." First, unpublished opinions may allow judges to
reach decisions without bothering to justify them.'” Second, many cases
“with obvious legal importance” are decided by unpublished opinions.'
Finally, the unpublished opinion rule creates a vast body of “underground
law™ accessible to the public at a reasonable cost," but the very judges who

13. Boyce F. Martin, Ir., In Defense of Unpublished Opinions, 60 OHIO ST. L.J. 177, 184
(1999). Today every circuit has a rule governing the precedential value of unpublished opinions.
Although the rules vary slightly from circuit to circuit, in general the rules prevent parties from
citing unpublished dispositions as precedent. Most circuits bar citation to unpublished opinions or
orders as precedent, but make an exception for purposes of finding res judicata and collateral
estoppel, and determining the law of the case—that is, those instances where the preclusive effect
of the disposition, rather than its quality as precedent, is relevant. See 1ST CIR. R. 36(b)(2)(F); 4TH
CIR. R. 36(c); 5STH CIR. R. 47.5.3, 47.5.4; 6TH CIR. R. 28(g); 7TH CiR. R. 53(b)(2)(iv), 53(e); 8TH
CIRr. R. 28A(i); 9TH CIR. R. 36-3; 10TH CIR. R. 36.3; D.C. CIR. R. 28(c); FED. CiR. R. 47.6(b).
The Second, Third, and Eleventh Circuits also limit the precedential effect of unpublished
opinions, but do not make explicit exceptions for preclusive effects. See 2D CIR. R. 0.23
(prohibiting citation to dispositions in open court or by summary order); 3D CIR. R. 28.3(b)
(stating that only published opinions are binding on the court); 11TH CIR. R. 36-2 (stating that
unpublished opinions are not considered binding precedent but may be cited as persuasive
authority if the opinion is attached to a brief).

14. JUDICIAL BUSINESS, supra note 2, tbl.S-3.

15. Rule 28A(i) already made an exception for res judicata, collateral estoppel, and law-of-
the-case questions—that is, those questions that turn on the decision itself, not the reasoning
behind the decision.

16. Richard S. Amold, Unpublished Opinions: A Comment, 1 J. APP. PRAC. & PROCESS 219,
221-22 (1999). ‘

17. Id. at223.

18. Id. at 224.

19. Many, but not all, unpublished opinions are available on commercial databases such as
Lexis and Westlaw. For instance, Christie, the unpublished opinion that gave rise to the problem
in Anastasoff, is available on Lexis but not Westlaw. Christie v. United States, No. 91-2375MN,
1992 U.S. App. LEXIS 38446 (8th Cir. Mar. 20, 1992) (per curiam) (unpublished opinion).
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produce the opinions then disavow them by limiting their precedential
value.”

I1

Anastasoff would have opened the floodgates to a vast new body of
precedent in federal courts. Yet the court failed to consider any principled
justification for a no-precedent rule. There is more to the argument for no-
precedent rules than simply judicial efficiency. While precedent protects
important institutional concerns of the justice system, too much of a good
thing may pose a danger. The question is not whether precedent is good, but
what the optimal amount of precedent is. Abolishing noncitation rules for
unpublished opinions would systematically and unfairly disadvantage
individual litigants with limited resources (including pro se and public-
interest litigants and public defenders) by making it harder for them to
present their cases.

The Anastasoff court held the Eighth Circuit’s noncitation rule
unconstitutional. If the Constitufion clearly mandates that all opinions,
published or not, must carry precedential value, then there is no room for
debate. But as several commentators have pointed out, responsible
historical inquiry could lead to different conclusions about the Framers’
intent.”! By emphasizing a constitutional finding, the court may have been
attempting to preempt debate over the merits of the no-precedent rule. But
as long as proponents of the rule (or like rules in other circuits) can advance
a competing historical claim, the originalist argument will not end the
debate.

Although the Anastasoff court based its decision in constitutional
interpretation, there is clearly an independent case to be made for all
opinions to carry equal precedential weight. As Judge Arnold constructs the
argument, the invalidity of Rule 28A(1) flows from the principles that
(1) the judicial system rests on precedent, and (2) all cases should be treated
equally (that is, there should not be a body of underground law, nor should
judges have even the temptation to “punt” on some cases).”” Precedent does
legitimize judicial decisionmaking. But the Anastasoff court does not evoke
any fundamental right of individual litigants that may be violated if courts
limit the precedential value of some opinions. As long as litigants continue

20. Armold, supra note 16, at 225. ‘

21. Compare Recent Case, Anastasoff v. United States, 223 F.3d 898 (8th Cir. 2000),
114 HARV. L. REV. 940, 943-44 (2001) (arguing that the court failed to consider the full body of
historical evidence, which suggests that the Framers might not have condemned a departure from
precedent), with Evan P. Schultz, Gone Hunting: Judge Richard Arnold of the 8th Circuit Has
Taken Aim at Unpublished Opinions, but Missed His Mark, LEGAL TIMES, Sept. 11, 2000, at 78
(pointing out that English courts of equity were not formally bound by prccedent)

22. Anastasoff, 223 F.3d at 903-05.
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to have the right to cite unpublished opinions to make law-of-the-case, res
judicata, or collateral estoppel arguments, noncitation rules will not
contravene individual litigants’ rights. The notion behind the attack on
noncitation rules is that they lead to institutional erosion.

Before addressing the reasons to support limiting the precedential value
of unpublished opinions, it is important to remember that precedent plays a
vital role in the judicial system. Frederick Schauer suggests three virtues
of precedent: fairness (or justice), predictability, and strengthened
decisionmaking.” First, adhering to precedent, by treating like cases alike,
makes the judicial system more fair or just. Second, if litigants know ahead
of time that judges are bound to follow precedent closely, the system
becomes more predictable. And third, by allowing judges to rely on earlier
decisions, a precedential system leads to more efficient decisionmaking.™
But it is equally important to note that a noncitation rule for unpublished
opinions does not mean the abandonment of precedent. It merely says that
some cases (in which the result itself should derive from sound precedent)
may not themselves be cited as precedent in future cases.

Because the Supreme Court grants certiorari in few cases, the task of
constraining appellate judges falls heavily on precedent. But precedent
works to constrain judges in two ways: First, judges must base decisions on
precedent; and second, when judges know that an opinion will serve as
binding precedent in the future, they will presumably pay careful attention
to the decision. In the first case, whether a decision carries precedential
weight itself should have little bearing. That is, even if an appellate panel
decides not to publish an opinion, thereby depriving it of precedential
effect, the panel must still rely on precedent to reach its result.”

Precedent plays a central role in the judicial system, but banning
noncitation rules for unpublished opinions poses not just the obvious threat
to efficiency of adjudication, but a threat to the right of litigants to equal
concern and respect from their government.”® This basic right to individual

23. Frederick Schauer, Precedent, 39 STAN. L. REV. 571, 595-602 (1987).

24. Id.

25. One could argue that if the case is not citable in the future, judges will have less incentive
to do a careful job and are thus more likely to get the case wrong. Surely, more time spent on a
case decreases the risk of error, but most opponents of no-precedent rules for unpublished
opinions do not suggest that all opinions should be as long or as carefully constructed as published
opinions. Rather, they suggest that even shorter unpublished opinions should have precedential
effect. See Amold, supra note 16, at 223. If a court fails to follow precedent properly, the losing
party may be able to appeal. But the fact that the case may be cited as precedent (and thus some
future judge may take the time to point out the error) does not particu‘larly help the losing party.

26. Ronald Dworkin argues that the most fundamental of rights is the right of individuals to
equal concern and respect. Justice, understood as fairness, rests upon the assumption of the
existence of this axiomatic right. RONALD DWORKIN, TAKING RIGHTS SERIOUSLY 180-83 (1978).
The Supreme Court has recognized individual fairness as a linchpin of the justice system. See
_ Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 319 n.53 (1978) (“{Aln - underlying
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fairness trumps competing institutional claims. That is, if a principle that
may promote justice in some systematic way begins to erode individuals’
rights in a predictable manner, that principle should then give way to the
individual rights concerns. In its application, the Anastasoff rule is likely, in
the name of institutional utility, to violate the basic right to fairness of the
poorest litigants in the justice system.

The debate is too often cast as one of grand principles of justice on the
side of giving all opinions precedential effect versus base economic
concerns on the other side.?”” This juxtaposition is a mistake. Noncitation
rules for unpublished opinions not only make the judicial system more
efficient, they protect the individual right of litigants, particularly the most
disadvantaged litigants, to a measure of fairness in the judicial system. The
Anastasoff rule would affect litigants at the bottom of the economic
spectrum in two ways: First, it would increase delays in adjudication,
delays from which the poorest litigants are likely to suffer the most, and
second, it would create a less accessible class of precedents.

The literature on unpublished opinions suggests some of the efficiency
concerns that motivated the federal courts to limit publication and adopt no-
precedent rules for those opinions.” The high volume of cases makes the
production of fully reasoned opinions enormously costly. In order for
federal appellate courts to hear and decide all the cases before them, judges
require some mechanism for expeditiously disposing of cases that offer no
complicated or new legal question. Unpublished opinions serve this
purpose.

These seemingly mundane efficiency concerns raised by defenders of
noncitation rules, such as Judges Kozinski and Reinhardt,”” implicate
individual fairness concerns. Giving all cases precedential effect will
intensify the caseload pressure on judges and increase delays in
adjudication (a fact Judge Arnold is ready to accept”). Clogged dockets
will not affect all litigants equally. Poor litigants will be less able to weather
the inevitable delays than wealthier litigants. For example, tort plaintiffs
unable to pay mounting medical bills will suffer especially badly from
busier dockets. This will likely push these poorer litigants into less

assumption of the rule of law is the worthiness of a system of justice based on fairness to the
individual.”).

27. See, e.g., Amold, supra note 16, at 221-22.

28. See, e.g., Martin, supra note 13, at 177-83; Philip Nichols, Jr., Selective Publication of
Opinions: One Judge’s View, 35 AM. U. L. REV. 909, 911-16 (1986); George M. Weaver, The
Precedential Value of Unpublished Judicial Opinions, 39 MERCER L. REV. 477, 477-49 (1988);
Alex Kozinski & Stephen Reinhardt, Please Don’t Cite This! Why We Don t Allow Citation to
Unpublished Dispositions, CAL. LAW., June 2000, at 43-44.

29. Kozinski & Reinhardt, supra note 28, at 43-44.

-30. Anastasoff, 223 F.3d at 904.
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advantageous settlements in civil cases.” In addition, prisoners bringing
habeas claims who rely on the efficient adjudication of their cases will
suffer particularly from clogged dockets. While all litigants may take some
solace in the system-wide utility that a universal principle of precedent
might offer, the costs of implementing this system, in terms of justice
delayed, will be felt most strongly by those at the bottom of the economic
spectrum.™

In addition to the problems posed for the poorest litigants by clogged
dockets, the Anastasoff rule presents a second problem for these litigants:
unequal access to precedent. Limiting the precedential effect of unpublished
opinions through noncitation -ules ensures that litigants will have equal
access to precedent, and thus a fair shot at litigating their cases.” Though
unpublished opinions are available on commercial databases or through
court clerks” offices (and, in four circuits, for free through court websites),™
finding these precedents, even when they are available for free, requires
time, energy, and money, and places those litigants with greater resources at
an advantage over those with fewer (including pro se litigants, public
defenders. and public-interest litigants).” Judge Arnold worries that
liigants may be unable to invoke a previous decision of the court as
precedent, even if the case is directly on point, because a previous panel has
designated the opinion unpublished and therefore uncitable™ A full
precedent system would avoid this situation. But even if this proverbial

31. For a discussion of the cconomic incentives in settlement considerations, scc, for
example, Robert Cooter et al., Bargaining in the Shadow of the Law: A Testable Model of
Strategic Behavior, 11 ]. LEGAL STUD. 225, 238 (1982), which shows that the more steeply
plaintiffs discount future payoffs, the greater the premium the litigant will place on scttlement;
and Richard A. Posner, An Economic Approach to Legal Procedure and Judicial Administration,
2 J. LEGAL STUD. 399. 417-18 (1973), which proposes a gencral cconomic model of scttlement.

32. 1 do not want to argue that individual faimess never favors mandating the precedential
effect of unpublished opinions. Certainly, individual litigants denied the ability to cite a case
dircctly on point find themselves individually less happy. This will happen in a limited-citation
regime (as, in fact, it did in Anastasoff). But there is no reason to thmk (hc burden wxll fail
disproportionately on a certain group of litigants.

33. Lauren K. Robel argues that not pubhshmg opinions leads to uncqual access. She claims
that frequent litigants are more likely to be privy to unpublished opinions and thus more likely to
be able to spot trends invisible to one-shot litigants. See Lauren K. Robel, The Myth of the
Disposable Opinion: Unpublished Opinions and Government Litigants in the United States
Courts of Appeals, 87 MICH. L. REV. 940, 946, 955 (1989). This is more of an argument for
publication than for giving all opinions precedential effect. Simply allowing citation to
unpublished opinions might exacerbate the frequent litigant’s advantage.

34. The First, Second, Fourth, and Eighth Circuits make all opinions, whether published or
not, available for free on their webpages. The Third, Sixth, Seventh, Ninth, Tenth, Eleventh, D.C.,
and Federal Circuits make only published or precedential opinions available on their webpages.
See http://www.uscourts.gov. Free legal research services, such as Findlaw, do not post
unpublished opinions of the circuit courts. See http://www.findlaw.com.

35. Needless to say, litigants with the resources to hire more experienced lawyers (or simply
more lawyers) will always have an advantage, but that does not make an institutional change that
further tips the balance towards these parties fair. - o

36. Amold, supra note 16, at 221.
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needle in the haystack were available to litigants, only those with the
resources to search for it could benefit from it. By putting impecunious
litigants at a systematic disadvantage, throwing the vast opus of
unpublished opinions into the body of precedent would violate these
individuals’ right to equal concern and respect.”’

IV

Anastasoff rests on the proposition that the system would be on the
whole more fair or just if all cases counted equally as precedent. The
Anastasoff rule, however, would not only threaten the efficiency of judicial
administration, it would harm the ability of individuals at the bottom of the
economic spectrum to bring their cases. Making all opinions carry full
precedential effect will not optimize the amount of precedent. The benefits
precedent brings to the judicial system, in terms of predictability, stability,
and fairness in adjudication,” are distributed among all participants in the
system. Likewise, the marginal benefit of the Anastasoff rule would be
distributed among all participants in the judicial system. But the costs of the
vast increase in precedents are likely to be borne by those litigants on the
lowest rungs of the economic ladder. This systematic unfairness to the
poorest individuals 1n the justice system, impinging on their right to present
their cases, should prevent courts from mandating that all unpublished
opinions carry precedential weight.

—Daniel B. Levin

37. Judge Boggs of the Sixth Circuit and Brian P. Brooks take issue with a fairness rationale,
arguing that “this ‘fairness’ rationale cannot mean that the courts ought to adopt Harrison
Bergeron-like rules that level the playmg field by imposing artificial impediments on lawyers
smart enough to follow developments in their field of specialty.” Danny J. Boggs & Brian P. .~
Brooks, Unpublished Opinions & the Nature of Precedent, 4 GREEN BAG 2D 17, 21-22 (2000). -

The authors worry that limiting the quantity of precedent on’ faimess’ grounds.is equivalent to - S

dumbing down the system. But pointing out that increasing the body of precedent threefold mhight- :
be unfair to some litigants is hardly a call to dumb down the system. Rather, it is a call to consider "
the ramifications carefully before dewatmg from the status quo.

.....

38. See supra note 15 and accompanying text. . . e
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OPINION:
ORDER AND JUDGMENT *

* This order and judgment is not binding prece-
dent except under the doctrines of law of the case,
res judicataand collateral estoppel. The court gen-
erally disfavors the citation of orders and judg-
ments; nevertheless, an order and judgment may
be cited under the terms and conditiond 6th Cir.

R. 36.3

After examining [*2] the briefs and appellate record,
this panel has determined unanimously that oral argument
would not materially assist the determination of this ap-
peal.See Fed. R. App. P. 34(a)(2)0th Cir. R. 34.1(G)
The case is therefore ordered submitted without oral ar-
gument.

Appellant John Richard Housel, a federal inmate ap-
pearingpro se seeks a certificate of appealability to ap-
peal the district court's order dismissing his motion to
vacate, set aside or correct his sentence pursua®8 to
U.S.C. § 2255His claims center on allegations of inef-
fective assistance of counsel during sentencing. We deny
his request for a certificate of appealability on all, but one
issue, and dismiss his appeal with respect to those issues.
Pursuant t®8 U.S.C. § 2253(¢cwe grant a certificate of
appealability on the issue regarding the amount of pseu-
doephedrine to be applied in calculating his sentence, but
nevertheless affirm the district court's decision on other
grounds.

Mr. Housel was charged in a six-count indictment, in-
cluding offenses relating to distribution of marijuana, con-
spiracy to manufacture methamphetamine, [*3] and pos-
session of pseudoephedrine and iodine with intent to man-
ufacture methamphetamine. In exchange for dismissal of
four counts, Mr. Housel pled guilty to one count of dis-
tributing marijuana in violation 021 U.S.C. § 841(a)(1)
and one count of attempted distribution of marijuana in
violation of 21 U.S.C. § 846In order to understand Mr.
Housel's ineffective assistance of counsel claims, it is
necessary to explain the types and amount of contraband
involved in calculating his sentence.

The specific contraband used in determining Mr.
Housel's sentence included the 1,128 grams (or 1.13 kilo-
grams) of marijuana to which he pled guilty, and the "re-
lated conduct" contraband consisting of multiple chemi-
cals he intended to use to manufacture methamphetamine,
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but for which he received no conviction. According to
the presentencing report, Mr. Housel was attempting to
use those chemicals to manufacture methamphetamine,
and therefore, the base offense level in United States
Sentencing Guidelines Manual § 2D1.1 applied in cal-
culating his sentence, rather than § 2D134eU.S.S.G.

§ 2D1.11(c) (stating if an offense involves an attempt to
[*4] manufacture controlled substances, § 2D1.1 is ap-
plied.) According to the presentencing report, the chem-
icals involved included an amount of iodine capable of
producing 708 grams of methamphetamine, phosphorus
capable of producing 1,043 grams of methamphetamine,
and pseudoephedrine capable of producing 178 grams of
methamphetamine.

Because Mr. Housel's sentence calculation involved
both marijuana and chemicals used for producing
methamphetamine, the probation officer who prepared
the presentencing report converted a portion of the to-
tal amount of producible methamphetamine for which
Mr. Housel was responsible into a total volume of mari-
juana. In so doing, the probation officer converted only the
most abundant chemical - phosphorus - which laboratory
analysis indicated could produce 1,043 grams of metham-
phetamine. Once the 1,043 grams was converted into mar-
jjuana, the total conversion amount consisted of 10,430
kilograms of marijuana. When added to the 1.13 kilo-
grams of actual marijuana he possessed, the total amount
of marijuana attributable to Mr. Housel in the presentenc-
ing report totaled 10,431 kilograms of marijuana.

The presentencing report concluded that 10,431 kilo-
grams of [*5] marijuana results in a base offense level
of 36, which together with Mr. Housel's criminal history
category of lll, placed him in a sentencing range of 235-
293 months imprisonmenseeU.S.S.G. § 2D1.1(c)(2)
and ch. 5, pt. A (1998 Sentencing Table). However, the
presentencing report also pointed out that the offenses and
statutes to which Mr. Housel pled guilty provided a max-
imum of only sixty months or five years imprisonment,
and that the terms of imprisonment must run consecu-
tively if the highest statutory maximum, as in this case,
is less than the guideline rangéompare 21 U.S.C. §
841(b)(1)(D)and U.S.S.G. § 5G1.2(d). As a result, the
presentencing report calculated the appropriate sentence
range at 120 months. Mr. Housel's counsel initially filed
several objections to the presentencing report, but with-
drew them at sentencing, stating they would not affect Mr.
Housel's sentenc&ee United States v. Housel, 9 Fed.
Appx. 874, No. 00-3252, 2001 WL 557977 at *1 (10th
Cir. May 24, 2001)unpublished decision). The district
court relied on the presentencing report, and on August
23, 2000, sentenced Mr. Housel to two sixty-month terms
of imprisonment [*6] to run consecutivelid.

Mr. Housel filed a direct appeal challenging the calcu-
lation in the presentencing report attributing 10,431 kilo-
grams of marijuana to himd. Because he did not raise
this argument prior to sentencing, this court reviewed
his claim for "plain error."ld. In so doing, we rejected
Mr. Housel's contention his conduct should have been
treated as possession of a listed chemical under U.S.S.G.
§2D1.11, which would result in a lesser sentencing range,
rather than an attempt to manufacture a controlled sub-
stance under § 2D1.9.Fed. Appx. 874 at 1-Dur ruling
was based on a factual determination in the presentencing
report that Mr. Housel intended to manufacture metham-
phetamine - conduct for which U.S.S.G. § 2D1.1 is ap-
plied, and for which no plain error was showid. In
addition, this court noted Mr. Housel's appeal seemed to
suggest his counsel acted ineffectively in failing to raise
objections to the Presentencing Report, and directed him
to file a collateral proceeding if he wished to pursue those
claims.9 Fed. Appx. 874 at.2

Mr. Housel filed the instan§ 2255motion, raising
the following ineffective assistance of counsel issues: 1)
counsel failed [*7] to raise the argument his sentence
should have been calculated under sentencing guideline 8
2D1.11 instead of § 2D1.1; 2) counsel failed to object to
the use of phosphorus, an unlisted chemical, as the basis
for the converted quantity of methamphetamine used to
calculate the base offense level; and 3) counsel failed to
otherwise function as an effective advocate for his client.

Following the government's response and opposi-
tion to Mr. Housel's motion, the district court issued
a "Memorandum and Order Denying Motion to Vacate
Sentence" (Memorandum), in which it rejected Mr.
Housel's arguments in support of his ineffective assistance
of counsel claims and dismissed his motion. Specifically,
the district court determined that the sentencing judge
properly applied U.S.S.G. § 2D1.1 because the preponder-
ance of the evidence demonstrated Mr. Housel intended
to use the chemicals at issue to manufacture metham-
phetamine.

Next, the district court examined Mr. Housel's related
claim that the sentencing court, in calculating the amount
of methamphetamine attributable to him, improperly ap-
plied an unlisted chemical under U.S.S.G. 8§ 2D1i.k5
phosphorus, rather than one of the listed [*8] chemicals -
iodine or pseudoephedrine. The government did not dis-
pute Mr. Housel's contention that phosphorus should not
have been used to calculate his sentence, but reasoned
pseudoephedrine, as a listed chemical, could be used
instead. The district court agreed and explained that if
pseudoephedrine had been applied, instead of phospho-
rus, "there is no reasonable probability that the outcome
of the proceedings would have been different." In sup-
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port, the district court relied on the presentencing report
to point out that 388.8 grams of pseudoephedrine would
result in 178 grams of methamphetamine, which when
converted into marijuana and added to the 1.13 kilograms
of marijuana, would place the base offense level at 32, re-
sulting in a sentencing range far exceeding the 120-month
statutory maximum term of imprisonment imposé&ee
U.S.S.G. ch. 5, pt. A (1998 Sentencing Table) (showing
applicable guideline sentencing range at 151-188 months
of imprisonment).

The district court also considered Mr. Housel's argu-
ment his counsel failed to argue Mr. Housel should only
be responsible for the 250 grams of pseudoephedrine he

ure to raise ineffective assistance of counsel claims on
direct appeal does not bar review in a later collateral pro-
ceedingSee  U.S. , 155L. Ed. 2d 714, 123

S. Ct. 1690, 1694, 1696 (2003jinally, he contends the
district court erred in failing [*11] to grant an evidentiary
hearing on the merits of his claims. The government filed
a brief opposing both Mr. Housel's appeal and request for
a certificate of appealability.

An appeal may not be taken from a final order i a
2255proceeding without a certificate of appealabil2g.
U.S.C. § 2253(c)(1)in order for a movant to be entitled
a certificate of appealability, he must make a "substan-
tial showing of the denial of a constitutional righ8

agreed to purchase from agents, and not the 388.8 grams U.S.C. § 2253(c)(2)'Where a district court has rejected

that agents [*9] delivered. n1 Mr. Housel asserted that
250 grams of pseudoephedrine would produce only 95
grams of methamphetamine, placing him in a sentencing
range substantially below 120 months imprisonment. The
district court determined Mr. Housel's failure to challenge
the presentencing report's calculation of either iodine or
pseudoephedrine at trial or on direct appeal imposed a
procedural bar to this ineffective assistance of counsel
claim. In so concluding, the district court noted that Mr.
Housel retained different counsel at trial and on appeal,
and his appellate counsel failed to raise this issue on direct
appeal.

nl In support of his argument, Mr. Housel re-
lied onUnited States v. Perez de Djas which this
circuit held that, under U.S.S.G. § 2D1.1, a defen-
dant is responsible for the quantity of cocaine he
agrees to buy and not the amount the government
delivers.See 237 F.3d 1192, 1195 (10th Cir. 2001)

Finally, the district court determined counsel did not
fail to function as an effective [*10] advocate based on
his statements made at sentencing or his failure to move
for a downward departure. After careful analysis, the dis-
trict court concluded counsel's conduct, under the circum-
stances in the case, did not constitute ineffective perfor-
mance undestrickland v. Washington, 466 U.S. 668, 694,
80 L. Ed. 2d 674, 104 S. Ct. 2052 (198Agcordingly,
the district court dismissed Mr. House§s2255motion
and denied his request for a certificate of appealability.

On appeal, Mr. Housel renews his request for a cer-
tificate of appealability, and raises the same issues as-
serted in his motion and rejected by the district court. Mr.
Housel contends the district court erred in determining
his ineffective assistance of counsel claim, on the proper
amount of pseudoephedrine used in calculating his sen-
tence, was procedurally barred. In support, Mr. Housel
relies onMassaro v. United Statewhich holds that fail-

the constitutional claims on the merits, the showing re-
quired to satisfy§ 2253(c)is straightforward: The peti-
tioner must demonstrate that reasonable jurists would find
the district court's assessment of the constitutional claims
debatable or wrongMiller-El v. Cockrell, 537 U.S. 322,
338, 154 L. Ed. 2d 931, 123 S. Ct. 1029(20(@f)otation
marks, alteration, and citation omitted). When the district
court dismisses a habeas motion "on procedural grounds
without reaching the prisoner's underlying constitutional
claim, a [certificate of appealability] should issue when
the prisoner shows, at least, that jurists [*12] of reason
would find it debatable whether the petition states a valid
claim of the denial of a constitutional right and that jurists
of reason would find it debatable whether the district court
was correct in its procedural rulingSlack v. McDaniel,
529 U.S. 473, 484, 146 L. Ed. 2d 542, 120 S. Ct. 1595
(2000)

These are threshold inquiries we apply to determine
whether we may entertain an appesgee Miller-El, 123
S. Ct. at 1039We may perform these inquiries with "a
preliminary, though not definitive," analysis of the claims
raisedld. at 1040 In reviewing a district court's dismissal
of a motion for post conviction relief, we are free to af-
firm a district court decision on any grounds for which
there is a sufficient record, including grounds not relied
on by the district courtSee United States v. Alvarez, 137
F.3d 1249, 1251 (10th Cir. 1998yVe review the denial
of an evidentiary hearing on&2255motion for abuse of
discretion.See United States v. Whalen, 976 F.2d 1346,
1348 (10th Cir. 1992)

Applying these principles, we have conducted a thor-
ough review of the pleadings, record on appeal, and [*13]
the district court's decision. Under the circumstances and
record presented in this case, we conclude no hearing was
warranted, and therefore, the district court did not abuse
its discretion by denying a hearing on any of Mr. Housel's
claims. For the purpose of judicial economy, we decline
to duplicate the district court's analysis on those issues on
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which it addressed the merits, other than to conclude Mr.
Housel clearly fails to make a substantial showing of the
denial of a constitutional right as required »§ U.S.C. §
2253(c) Thus, for substantially the same reasons set forth
in the district court's January 6, 2003 Memorandum, we
deny Mr. Housel's request for a certificate of appealability
as to those issues and dismiss his appeal with respect to
them.

We grant a certificate of appealability on Mr. Housel's
claim of ineffective assistance of counsel concerning the
amount of pseudoephedrine to be applied in calculating
his sentence, which the district court determined was pro-
cedurally barred. Because we can easily resolve the issue
on other grounds, we decline to remand the issue to the
district court and instead directly address the merits of his
claim. [*14] n2

n2 Given our agreement with the district court
on Mr. Housel's ineffective assistance of counsel
claim with respect to any "downward departure,”
we decline to entertain his assertion that any calcu-
lation of his sentence should include a three-point
reduction for acceptance of responsibility.

This circuit has held that "when a defendant fails to
raise a claim on direct appeal, he is barred from pursuing
that claim in a late8 2255proceeding, absent a showing
of cause and actual prejudice or a fundamental miscar-
riage of justice," but that "this bar does not apply to an
ineffective assistance of counsel clairblhited States v.
Mora, 293 F.3d 1213, 1216 (10th CiKgjuotation marks
and citation omitted)cert. denied537 U.S. 961, 154 L.
Ed. 2d 315, 123 S. Ct. 388 (2002is is in accord with
Massaro v. United Statewhich holds that failure to raise
an ineffective assistance of counsel claim on direct appeal
does not bar review in a later collateral proceeding. [*15]
See 123 S. Ct. at 1694, 1698nder the circumstances
presented here, it is likely that jurists of reason would
find it debatable whether the district court was correct in
its procedural ruling with respect to Mr. House's claim.
See Slack, 529 U.S. at 484owever, in this case, even
assuming Mr. Housel's ineffective assistance of counsel
claim is not barred, we can easily resolve his claim on the
merits and conclude he is not entitled to relief.

In addressing Mr. Housel's claim on the merits, we
must determine whether the failure of Mr. Housel's coun-
sel to raise an objection to the amount of pseudoephedrine
requested was deficient and if it was deficient, whether it
prejudiced Mr. HouselSee Strickland, 466 U.S. at 687
To succeed, Mr. Housel must show "there is a reasonable
probability that, but for counsel's unprofessional errors,
the result of the proceeding would have been different.”

Id. at 694

We begin by noting that even if Mr. Housel agreed to
only purchase 250 grams of pseudoephedrine, and not a
total of 388.8 grams, it is unclear how he arrives at his
calculation that 250 grams would produce only 95 grams
[*16] of methamphetamine. Similarly, if 388.8 grams is
used, it is unclear how he arrives at his calculation that
388.8 grams would, at the most, produce only 142 grams
of methamphetamine, and not the 178 grams of metham-
phetamine calculated in the presentencing report. n3 In
so doing, he incorrectly asserts that 142 grams converted
into marijuana would result in an offense level of 30, and
a sentence less than the one imposed. Instead, the ac-
curate offense level for 142 grams of methamphetamine
converted to 1,420 kilograms of marijuana is 32, resulting
in a sentencing range of 151-188 - well above the 120-
month sentence imposesled).S.S.G. § 2D1.1(c)(4) and
ch. 5, pt. A (1998 Sentencing Table). We find Mr. Housel's
incorrect calculation of the base offense level, and his un-
supported pseudoephedrine computations, together with
his failure to provide an adequate record or references to
support them, insufficient in this case to support his claim.
See United States v. Rodriguez-Aguirre, 108 F.3d 1228,
1237 n.8 (10th Cir)cert. denied522 U.S. 847, 139 L.
Ed. 2d 81, 118 S. Ct. 132 (1997)

n3 On appeal, Mr. Housel provides the fol-
lowing equation, without any explanation of
how he arrived at its components: "250 grams
of pseudoephedrine x .5 x .76 = 95 grams
[methamphetamine] x 10kg marijuana = 950 kg."
Apparently, ".5" refers to a fifty percent yield rate
and ".76" to a twenty-four percent HCL salt re-
moval rate referenced in one of his district court
pleadings. But neither his appeal brief nor record
references explain why these percentages are ap-
propriate or correct. To show the possible fallacy
of Mr. Housel's computations, if the above equation
is applied to 388.8 grams, it results in 147.75 grams
of methamphetamine, and not the 178 grams used
in the presentencing report or the 142 grams Mr.
Housel claims would result.

[*17]

Even if the record supported Mr. Housel's claim
with respect to the amount of pseudoephedrine applied,
Mr. Housel's sentence would be unaffected because the
methamphetamine conversion for iodine would result in
the same sentence he received. Mr. Housel claims io-
dine is not a listed chemical under the sentencing guide-
lines and cannot be used to calculate his sentence. We
disagree. In 1996, iodine was explicitly designated as a
List Il chemical in the Comprehensive Methamphetamine
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Control Act, Pub. L. No. 104-237, § 204, 110 Stat. 3099
(codified at21 U.S.C. 8 802(35)()) The current sentenc-
ing guidelines manual expressly categorizes iodine as a
List Il chemical under § 2D1.11(e)(2). Admittedly, io-
dine was not expressly listed in § 2D1.11 of the 1998
Sentencing Guidelines Manual - the version in effect at
the time of Mr. Housel's sentencing. In such a case, "if
the offense is a felony or Class A misdemeanor for which
no guideline expressly has been promulgated, [the court
must] apply the most analogous offense guidelirge®
U.S.S.G. § 2X5.1 (1997). In this case, the probation offi-
cer determined the analogous offense guideline for iodine
was methamphetamine, [*18] resulting in conversion of
the iodine into 708 grams of methamphetamine and then
a conversion to 7,080 kilograms of marijuana.

Similarly, under the sentencing guidelines applicable
to Mr. Housel, it is also appropriate to use 708 grams
of methamphetamine to calculate his sentence, rather
than the amounts of methamphetamine attributed to pseu-
doephedrine. Thisis because U.S.S.G. § 2D1.11 indicates
that if more than one chemical is involved, regardless of
whether it is Class | or Il, the court should use the one
which results in the greater offense level, which in this
case is 708 grams of Class Il iodine rather than 250 grams
of Class | pseudoephedrin8eeU.S.S.G. § 2D1.11(d)
n.(A)-(D) (1998);see als& 2D1.11(e) n.(A) (2003) (pro-
viding same result).

In this case, the base offense level for 7,080 grams
of marijuana is 34, placing Mr. Housel in a sentencing
guideline range of 188-235 months imprisonmedge
U.S.S.G. § 2D1.1(c)(3) and ch.5, pt. A (1998 Sentencing
Table). Thus, it is logical to conclude that if Mr. Housel's
counsel had successfully objected to the use of phospho-
rus and the amount of pseudoephedrine to calculate his

sentence, the probation officer [*19] and the sentencing
court would have simply applied the most abundant statu-
tory listed chemical - iodine - to calculate his sentence,
which would have resulted in an offense level higher than
the offense level for the 250 grams of pseudoephedrine
Mr. Housel claims is the appropriate amount. For these
reasons, even if Mr. Housel's counsel had raised these
objections, the sentencing range would have far exceeded
the 120-month statutory maximum imposed. Given the
circumstances of this case, Mr. Housel's counsel's failure
to raise an objection was not deficient, or if it was defi-
cient, it did not prejudice Mr. Housekee Strickland, 466
U.S. at 687 Accordingly, Mr. Housel has failed to show
"there is a reasonable probability that, but for counsel's
unprofessional errors, the result of the proceeding would
have been differentId. at 694

Forthesereasons, Mr. Housel's request for a certificate
of appealability is granted on his ineffective assistance of
counsel claim concerning the use of pseudoephedrine to
calculate his sentence, but for the reasons delineated here,
the district court's judgment is nevertheldsd~IRMED .

As to all other issues [*20] raised, we conclude Mr.
Housel fails to make a substantial showing of the de-
nial of a constitutional right as required 8 U.S.C. §
2253(c) Thus, for substantially the same reasons set forth
in the district court's January 6, 2003 Memorandum, we
deny Mr. Housel's request for a certificate of appealability
on those issues aAlSMISS his appeal with respect to
those issues.

Entered by the Court:
WADE BRORBY
United States Circuit Judge
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Defendant pled guilty and conviction was entered in
the United States District Court for the District of
Kansas of distributing marijuana and attempted
distribution of marijuana. Defendant appealed. The
Court of Appeals, Ebel, Circuit Judge, 9 Fed.Appx.
874, 2001 WL 557977, affirmed. Defendant then
moved to vacate his sentence alleging ineflective
assistance of counsel. The District Court, 2003 WL
84408, denied the motion. Defendant appealed. The
Court of Appeals, Brorby, Circuit Judge, held that
failure of defendant's counsel to object to amount of
pseudoephedrine involved in his conviction for
sentencing purposes was not deficient and did not
prejudice defendant.

Affirmed.
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Failure of defendant's counsel to object to amount of
pseudoephedrine involved in his distributing marijuana
conviction for sentencing purposes was not deficient
and did not prejudice defendant and thus defendant was
not entitled to vacate his sentence for ineffective
assistance of counsel; defendant did not produce

evidence to support his computations, and if counsel
had successfully objected to pseudoephedrine
calculation, methamphetamine conversion for iodine
would have been used which would have resulted in a
higher ofttnse level. U.S.C.A. Const.Amend. 8;
U.S.S.G. § 2D1.11, 18 U.S.C.A.

*18 Anthony W. Mattivi, James A. Brown, Asst.
U.S. Attorney, Office of the United States Attorney,
Topeka, KS, for PlaintiffAppellee.

Ronald E. Wurtz, Office ofthe Federal Public Defender
For the District of Kansas, Topeka, KS, for
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Before TACHA, Chief Circuit Judge, PORFILIO,
Circuit Judge, and BRORBY, Senior Circuit Judge.

ORDER AND JUDGMENT JFN*

EN* This order and judgment is not binding
precedent except under the doctrines of law of
the case, res judicata and collateral estoppel.
The court generally disfavors the citation of
orders and judgments; nevertheless, an order
and judgment may be cited under the terms
and conditions of 10th Cir. R. 36.3.

BRORBY, Circuit Judge.

*%] Afler examining the briefs and appellate record,
this panel has determined unanimously that oral
argument would not materially assist the determination
ofthis appeal. SeeFed. R.App. P. 34(a)(2); 10th Cir.
R. 34.1(G). The case is therefore ordered submitted
without oral argument.

Appellant John Richard Housel, a federal inmate
appearing pro se, seeks a certificate of appealability to
appeal the district court's order dismissing his motion
to vacate, set aside or correct his sentence pursuant to
28 U.S.C. § 2255. His claims center on allegations of
ineflective assistance *19 of counsel during sentencing.
We deny his request for a certificate of appealability on
all, but one issue, and dismiss his appeal with respect
to those issues. Pursuant to 28 U.S.C. § 2253(c), we
grant a certificate ofappealability on the issue regarding
the amount of pseudoephedrine to be applied in
calculating his sentence, but nevertheless afirm the

Copr. © West 2004 No Claim to Orig. U.S. Govt. Works



district court's decision on other grounds.

Mr. Housel was charged in a six-count indictment,
including offenses relating to distribution ofmarijuana,
conspiracy to manufacture methamphetamine, and
possession of pseudoephedrine and iodine with intent
to manufacture methamphetamine. In exchange for
dismissal offour counts, Mr. Housel pled guilty to one
count of distributing marijuana in violation of 21
U.S.C. § 841(a)(1) and one count of attempted
distribution of marijuana in violation of21 U.S.C. §
846. In order to understand Mr. Housel's ineffective
assistance of counsel claims, it is necessary to explain
the types and amount of contraband involved in
calculating his sentence.

The specific contraband used in determining Mr.
Housel's sentence included the 1,128 grams (or 1.13
kilograms) of marijuana to which he pled guilty, and
the "related conduct" contraband consisting ofmultiple
chemicals he intended to use to manufacture
methamphetamine, but for which he received no
conviction. According to the presentencing report, Mr.
Housel was attempting to use those chemicals to
manufacture methamphetamine, and therefore, the base
oftense level in United States Sentencing Guidelines
Manual § 2DI1.1 applied in calculating his sentence,
rather than § 2D1.11. See U.S.S.G. § 2DI1.11(c)
(stating ifan offense involves an attempt to manufacture
controlled substances, § 2D1.1 is applied.) According
to the presentencing report, the chemicals involved
included an amount ofiodine capable of producing 708
grams of methamphetamine, phosphorus capable of
producing 1,043 grams of methamphetamine, and
pseudoephedrine capable of producing 178 grams of
methamphetamine.

Because Mr. Housel's sentence calculation involved
both marijuana and chemicals used for producing
methamphetamine, the probation officer who prepared
the presentencing report converted a portion ofthe total
amount of producible methamphetamine for which Mr.
Housel was responsible into a total volume of
marijuana. In so doing, the probation officer converted
only the most abundant chemical--phosphorus--which
laboratory analysis indicated could produce 1,043
grams of methamphetamine. Once the 1,043 grams
was converted into marijuana, the total conversion
amount consisted of 10,430 kilograms of marijuana.
When added to the 1.13 kilograms of actual marijuana
he possessed, the total amount ofmarijuana attributable
to Mr. Housel in the presentencing report totaled
10,431 kilograms of marijuana.

*%2 The presentencing report concluded that 10,431
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kilograms ofmarijuana results in a base offense level of
36, which together with Mr. Housel's criminal history
category of Ill, placed him in a sentencing range of
235-293 months imprisonment. See U.S.S.G. §
2D1.1(c)(2) and ch. 5, pt. A (1998 Sentencing Table).
However, the presentencing report also pointed out that
the offenses and statutes to which Mr. Housel pled
guilty provided a maximum of only sixty months or
five years imprisonment, and that the terms of
imprisonment must run consecutively if the highest
statutory maximum, as in this case, is less than the
guideline range. Compare 21 U.S.C. § 841(b)(1)(D)
and U.S.S.G. § 5GI1.2(d). As a result, the
presentencing report calculated the appropriate sentence
range at 120 months. Mr. Housel's counsel initially
filed several objections to the *20 presentencing report,
but withdrew them at sentencing, stating they would
not affect Mr. Housel's sentence. See United States v.
Housel, No. 00-3252, 2001 WL 557977 at *1. 9
Fed.Appx. 874 (10th Cir. May 24, 2001) (unpublished
decision). The district court relied on the
presentencing report, and on August 23, 2000,
sentenced Mr. Housel to two sixty-month terms of
imprisonment to run consecutively. Id.

Mr. Housel filed a direct appeal challenging the
calculation in the presentencing report attributing
10,431 kilograms of marijuana to him. /d. Because he
did not raise this argument prior to sentencing, this
court reviewed his claim for "plain error." Id. In so
doing, we rejected Mr. Housel's contention his conduct
should have been treated as possession of a listed
chemical under U.S.S.G. § 2DI1.11, which would
result in a lesser sentencing range, rather than an
attempt to manufacture a controlled substance under §
2D1.1. /d. at 1-2. Our ruling was based on a factual
determination in the presentencing report that Mr.
Housel intended to manufacture methamphetamine--
conduct for which U.S.S.G. § 2D1.1 is applied, and for
which no plain error was shown. Id. In addition, this
court noted Mr. Housel's appeal seemed to suggest his
counsel acted ineflectively in failing to raise objections
to the Presentencing Report, and directed him to file a
collateral proceeding if he wished to pursue those
claims. Id. at 2.

Mr. Housel filed the instant § 2255 motion, raising
the fllowing inefective assistance of counsel issues:
1) counsel failed to raise the argument his sentence
should have been calculated under sentencing guideline
§ 2DI1.11 instead of § 2D1.1; 2) counsel failed to
object to the use of phosphorus, an unlisted chemical,
as the basis for the converted quantity of
methamphetamine used to calculate the base ofense
level; and 3) counsel failed to otherwise function as an
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effective advocate for his client.

Following the government's response and opposition

to Mr. Housel's motion, the district court issued a
"Memorandum and Order Denying Motion to Vacate
Sentence" (Memorandum), in which it rejected Mr.
Housel's arguments in support of his ineffective
assistance of counsel claims and dismissed his motion.
Specifically, the district court determined that the
sentencing judge properly applied U.S.S.G. § 2D1.1
because the preponderance ofthe evidence demonstrated
Mr. Housel intended to use the chemicals at issue to
manufacture methamphetamine.

**3 Next, the district court examined Mr. Housel's
related claim that the sentencing court, in calculating
the amount of methamphetamine attributable to him,
improperly applied an unlisted chemical under
U.S.S.G. § 2D1.1--i.e, phosphorus, rather than one of
the listed chemicals--iodine or pseudoephedrine. The
government did not dispute Mr. Housel's contention
that phosphorus should not have been used to calculate
his sentence, but reasoned pseudoephedrine, as a listed
chemical, could be used instead. The district court
agreed and explained that if pseudoephedrine had been
applied, instead ofphosphorus, "there is no reasonable
probability that the outcome of the proceedings would
have been diferent." In support, the district court relied
on the presentencing report to point out that 388.8
grams of pseudoephedrine would result in 178 grams of
methamphetamine, which when converted into
marijuana and added to the 1.13 kilograms of
marijuana, would place the base offense level at 32,
resulting in a sentencing range far exceeding the 120-
month statutory maximum term of imprisonment
imposed. SeeU.S.S.G. ch. 5, pt. A (1998 Sentencing
Table) (showing applicable guideline sentencing*21
range at 151-188 months of imprisonment).

The district court also considered Mr. Housel's
argument his counsel failed to argue Mr. Housel should
only be responsible for the 250 grams of
pseudoephedrine he agreed to purchase from agents, and
not the 388.8 grams that agents delivered. [FN1] Mr.
Housel asserted that 250 grams of pseudoephedrine
would produce only 95 grams of methamphetamine,
placing him in a sentencing range substantially below
120 months imprisonment.  The district court
determined Mr. Housel's failure to challenge the
presentencing report's calculation of either iodine or
pseudoephedrine at trial or on direct appeal imposed a
procedural bar to this inefective assistance of counsel
claim. In so concluding, the district court noted that
Mr. Housel retained different counsel at trial and on
appeal, and his appellate counsel failed to raise this
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issue on direct appeal.

ENI1. In support of his argument, Mr. Housel
relied on United States v. Perez de Dios, in
which this circuit held that, under U.S.S.G. §
2D1.1, a defendant is responsible for the
quantity of cocaine he agrees to buy and not
the amount the government delivers. See 237
F.3d 1192, 1195 (10th Cir.2001).

Finally, the district court determined counsel did not
fail to function as an effective advocate based on his
statements made at sentencing or his failure to move for
a downward departure. After careful analysis, the
district court concluded counsel's conduct, under the
circumstances in the case, did not constitute ineffective
performance under Strickland v. Washington, 466 U.S.
668, 694, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984.)
Accordingly, the district court dismissed Mr. Housel's
§ 2255 motion and denied his request for a certificate of
appealability.

On appeal, Mr. Housel renews his request for a
certificate of appealability, and raises the same issues
asserted in his motion and rejected by the district court.
Mr. Housel contends the district court erred in
determining his ineflective assistance ofcounsel claim,
on the proper amount of pseudoephedrine used in
calculating his sentence, was procedurally barred. In
support, Mr. Housel relies on Massaro v. United
States, which holds that failure to raise ineflective
assistance of counsel claims on direct appeal does not
bar review in a later collateral proceeding. See 538
U.S. 500, 123 S.Ct. 1690, 1694, 1696, 155 L.Ed.2d
714 (2003). Finally, he contends the district court
erred in failing to grant an evidentiary hearing on the
merits of his claims. The government filed a brief
opposing both Mr. Housel's appeal and request for a
certificate of appealability.

**4 An appeal may not be taken from a final order in
a § 2255 proceeding without a certificate of
appealability. 28 U.S.C. § 2253(c)(1). In order for a
movant to be entitled a certificate of appealability, he
must make a "substantial showing of the denial of a
constitutional right." 28 U.S.C. § 2253(c)(2). "Where
a district court has rejected the constitutional claims on
the merits, the showing required to satisfy § 2253(c) is
straightforward: The petitioner must demonstrate that
reasonable jurists would find the district court's
assessment of the constitutional claims debatable or
wrong." Miller-El v. Cockrell, 537 U.S. 322, 338, 123
S.Ct. 1029, 154 L.Ed.2d 931(2003) (quotation marks,
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alteration, and citation omitted). W hen the district
court dismisses a habeas motion "on procedural
grounds without reaching the prisoner's underlying
constitutional claim, a [certificate of appealability]
should issue when the prisoner shows, at least, that
jurists of reason would find it debatable whether the
petition states a valid claim of the denial of *22 a
constitutional right and that jurists ofreason would find
it debatable whether the district court was correct in its
procedural ruling." Slackv. McDaniel, 529 U.S. 473,
484, 120 S.Ct. 1595, 146 L.Ed.2d 542 (2000).

These are threshold inquiries we apply to determine
whether we may entertain an appeal. See Miller-El
123 S.Ct. at 1039. We may perform these inquiries
with "a preliminary, though not definitive," analysis of
the claims raised. Id. at 1040. In reviewing a district
court's dismissal ofamotion for post conviction relief]
we are fiee to affirm a district court decision on any
grounds for which there is a sufficient record, including
grounds not relied on by the district court. See United
States v. Alvarez, 137 F.3d 1249. 1251 (10th
Cir.1998). We review the denial of an evidentiary
hearing on a § 2255 motion for abuse of discretion. See
United States v. Whalen, 976 F.2d 1346, 1348 (10th

Cir.1992).

Applying these principles, we have conducted a
thorough review ofthe pleadings, record on appeal, and
the district court's decision. Under the circumstances
and record presented in this case, we conclude no
hearing was warranted, and therefore, the district court
did not abuse its discretion by denying a hearing on
any of Mr. Housel's claims. For the purpose ofjudicial
economy, we decline to duplicate the district court's
analysis on those issues on which it addressed the
merits, other than to conclude Mr. Housel clearly fails
to make a substantial showing of the denial of a
constitutional right as required by 28 U.S.C. §
2253(c). Thus, for substantially the same reasons set
forth in the district court's January 6, 2003
Memorandum, we deny Mr. Housel's request for a
certificate of appealability as to those issues and
dismiss his appeal with respect to them.

We grant a certificate of appealability on Mr. Housel's
claim ofineflective assistance ofcounsel concerning the
amount ofpseudoephedrine to be applied in calculating
his sentence, which the district court determined was
procedurally barred. Because we can easily resolve the
issue on other grounds, we decline to remand the issue
to the district court and instead directly address the
merits ofhis claim._[FN2
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EN2. Given our agreement with the district
court on Mr. Housel's ineffective assistance of
counsel claim with respect to any "downward
departure," we decline to entertain his
assertion that any calculation of his sentence
should include a three-point reduction for
acceptance of responsibility.

*%5 This circuit has held that "[w]hen a defendant fails
to raise a claim on direct appeal, he is barred from
pursuing that claim in alater § 2255 proceeding, absent
a showing of cause and actual prejudice or a
fundamental miscarriage of justice," but that "[t]his bar
does not apply to an ineflective assistance of counsel
claim." United States v. Mora, 293 F.3d 1213, 1216
(10th Cir.) (quotation marks and citation omitted),
cert. denied, 537 U.S. 961, 123 S.Ct. 388, 154
L.Ed.2d 315 (2002). This is in accord with Massaro
v. United States, which holds that failure to raise an
ineflective assistance of counsel claim on direct appeal
does not bar review in a later collateral proceeding. See
123 S.Ct. at 1694, 1696. Under the circumstances
presented here, it is likely that jurists of reason would
find it debatable whether the district court was correct
in its procedural ruling with respect to Mr. House's
claim. See Slack, 529 U.S. at 484. However, in this
case, even assuming Mr. Housel's ineffective assistance
ofcounsel claim is not barred, we can easily resolve his
claim on the merits and conclude he is not entitled to
relief

In addressing Mr. Housel's claim on the merits, we
must determine whether the *23 failure ofMr. Housel's
counsel to raise an objection to the amount of
pseudoephedrine requested was deficient and if it was
deficient, whether it prejudiced Mr. Housel. See
Strickland, 466 U.S. at 687. To succeed, Mr. Housel
must show "there is a reasonable probability that, but
for counsel's unprofessional errors, the result of the
proceeding would have been diferent.” Id. at 694.

We begin by noting that even ifMr. Housel agreed to
only purchase 250 grams of pseudoephedrine, and not
a total of388.8 grams, it is unclear how he arrives at
his calculation that 250 grams would produce only 95
grams ofmethamphetamine. Similarly, if388.8 grams
is used, it is unclear how he arrives at his calculation
that 388.8 grams would, at the most, produce only 142
grams of methamphetamine, and not the 178 grams of
methamphetamine calculated in the presentencing
report._[FN3] In so doing, he incorrectly asserts that
142 grams converted into marijuana would result in an
offense level of 30, and a sentence less than the one
imposed. Instead, the accurate ofense level for 142
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grams of methamphetamine converted to 1,420
kilograms of marijuanais 32, resulting in a sentencing
range of 151-188--well above the 120-month sentence
imposed. SeeU.S.S.G. § 2D1.1(c)(4) and ch. 5. pt. A
(1998 Sentencing Table). We find Mr. Housel's
incorrect calculation of the base offense level, and his
unsupported pseudoephedrine computations, together
with his failure to provide an adequate record or
references to support them, insufficient in this case to
support his claim. See  United States v.
Rodriguez-Aguirre, 108 F.3d 1228, 1237 n. 8 (10th
Cir.), cert. denied, 522 U.S. 847,118 S.Ct. 132, 139
L.Ed.2d 81 (1997).

EN3. On appeal, Mr. Housel provides the
fllowing equation, without any explanation
of how he arrived at its components: "250
grams of [pseudo]ephedrine x .5 x .76 = 95
grams [methamphetamine] x 10kg marijuana
=950 kg." Apparently, ".5" refers to a fiffy
percent yield rate and ".76" to a twenty-four
percent HCL salt removal rate referenced in
one of his district court pleadings. But
neither his appeal brief nor record references
explain why these percentages are appropriate
or correct. To show the possible fallacy of
Mr. Housel's computations, if the above
equation is applied to 388.8 grams, it results
in 147.75 grams of methamphetamine, and
not the 178 grams used in the presentencing
report or the 142 grams Mr. Housel claims
would result.

Even ifthe record supported Mr. Housel's claim with
respect to the amount of pseudoephedrine applied, Mr.
Housel's sentence would be unaffected because the
methamphetamine conversion for iodine wouldresultin
the same sentence he received. Mr. Housel claims
iodine is not a listed chemical under the sentencing
guidelines and cannot be used to calculate his sentence.
Wedisagree. In 1996, iodine was explicitly designated
as a List II chemical in the Comprehensive
Methamphetamine Control Act, Pub. L. No. 104-237,
§ 204, 110 Stat. 3099 (codified at 21 U.S.C. §
802(35)(M). The current sentencing guidelines manual
expressly categorizes iodine as a List II chemical under
§ 2D1.11(e)2). Admittedly, iodine was not expressly
listed in § 2D1.11 ofthe 1998 Sentencing Guidelines
Manual--the version in effect at the time ofMr. Housel's
sentencing. In such a case, "[i]fthe offense is a £lony or
Class A misdemeanor for which no guideline expressly
has been promulgated, [the court must] apply the most
analogous offtnse guideline." See U.S.S.G. § 2X5.1
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(1997). In this case, the probation officer determined
the analogous offtnse guideline for iodine was
methamphetamine, resulting in conversion oftheiodine
into 708 grams of methamphetamine and then a
conversion to 7,080 kilograms of marijuana.

*24 **6 Similarly, under the sentencing guidelines
applicable to Mr. Housel, it is also appropriate to use
708 grams of methamphetamine to calculate his
sentence, rather than the amounts ofmethamphetamine
attributed to pseudoephedrine.  This is because
U.S.S.G. § 2D1.11 indicates that if more than one
chemical is involved, regardless of whether it is Class
TorIl, the court should use the one which results in the
greater ofense level, which in this case is 708 grams of
Class II iodine rather than 250 grams of Class I
pseudoephedrine. See U.S.S.G. § 2D1.11(d)n.(A)-(D)
(1998); see also § 2D1.11(e) n.(A) (2003) (providing
same result).

In this case, the base offense level for 7,080 grams of
marijuana is 34, placing Mr. Housel in a sentencing
guideline range 0f 188-235 months imprisonment. See
US.S.G. § 2D1.1(c)3) and ch.5. pt. A (1998
Sentencing Table). Thus, it is logical to conclude that
ifMr. Housel's counsel had successfully objected to the
use of phosphorus and the amount of pseudoephedrine
to calculate his sentence, the probation officer and the
sentencing court would have simply applied the most
abundant statutory listed chemical--iodine--to calculate
his sentence, which would have resulted in an offense
level higher than the offense level for the 250 grams of
pseudoephedrine Mr. Housel claims is the appropriate
amount. For these reasons, even if Mr. Housel's
counsel had raised these objections, the sentencing
range would have far exceeded the 120-month statutory
maximum imposed. Given the circumstances of this
case, Mr. Housel's counsel's failure to raise an objection
was not deficient, or if it was deficient, it did not
prejudice Mr. Housel. See Strickland, 466 U.S. at
687. Accordingly, Mr. Housel has failed to show
"there is a reasonable probability that, but for counsel's
unprofessional errors, theresult ofthe proceeding would
have been different.”" Id. at 694.

For these reasons, Mr. Housel's request for a certificate
of appealability is granted on his ineflective assistance
ofcounsel claim concerning the use ofpseudoephedrine
to calculate his sentence, but for the reasons delineated
here, the district court's judgment is nevertheless
AFFIRMED. As to all other issues raised, we
conclude Mr. Housel fails to make a substantial
showing of the denial of a constitutional right as
required by 28 U.S.C. § 2253(c). Thus, for
substantially the same reasons set forth in the district
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court's January 6, 2003 Memorandum, we deny Mr.
Housel's request for a certificate of appealability on
those issues and DISMISS his appeal with respect to
those issues.

82 Fed.Appx. 18, 2003 WL 22854676 (10th
Cir.(Kan.))

END OF DOCUMENT
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JUDGES: Before Lynch, Lipez and Howard, Circuit
Judges.
OPINION:

Per Curiam. After carefully considering the briefs
and record in these consolidated appeals, we affirm the

pre-trial detention orders for substantially the reasons
stated by the district court.

Our review is independent, tempered by a degree of
deference to the determination belounited States v.
Tortora, 922 F.2d 880 (1st Cir. 1990T he appellants es-
sentially argue that since the government's case rested
upon hearsay, it failed to prove the need for detention
by a preponderance of the evidence. However, the rules
of admissibility for criminal trials do not apply to deten-
tion hearings. [*2]18 U.S.C. § 3142(flUnited States v.
Acevedo-Ramos, 755 F.2d 203 (1st Cir. 198B89re im-
portantly, the appellants’ indictments sufficed to trigger a
rebuttable presumption in favor of detentid® U.S.C. §
3142(e) United States v. Vargas, 804 F.2d 157 (1st Cir.
1986) As the district court ruled, the appellants failed to
satisfy their burden of production by presenting some ev-
idence that they do not endanger the community. Finally,
even if they had discharged their burden, the weight of the
incriminating evidence is just one factor in the analysis.
18 U.S.C. § 3142(gUnited States v. Palmer-Contreras,
835 F.2d 15 (1st Cir. 1987)The appellants are charged
with serious crimes involving large amounts of drugs, and
the record shows that they have the contacts and resources
to flee.

Affirmed. Loc. R. 27(c)
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PER CURIAM.

**1 After carefully considering the briefs and record in
these consolidated appeals, we affirm the pre-trial
detention orders for substantially the reasons stated by
the district court.

Our review is independent, tempered by a degree of
deference to the determination below. United States v.
Tortora, 922 F.2d 880 (1st Cir.1990). The appellants
essentially argue that since the government's case rested
upon hearsay, it failed to prove the need for detention
by a preponderance of the evidence. However, the rules
of admissibility for criminal trials do not apply to
detention hearings. 18 U.S.C. § 3142(f); United States
v. Acevedo-Ramos, 755 F.2d 203 (1st Cir.1985). More
importantly, the appellants' indictments sufficed to
trigger a rebuttable presumption in favor of detention.
18 U.S.C. § 3142(e); United States v. Vargas, 804
F.2d 157 (1st Cir.1986). As the district court ruled,
the appellants fiiled to satisfy their burden of
production by presenting some evidence that they do
not endanger the community. Finally, even ifthey had
discharged their burden, the weight ofthe incriminating
evidence is just one factor in the analysis. 18 U.S.C.
§ 3142(9); United States v. Palmer- Contreras, 835
F.2d 15 (Ist Cir.1987). The appellants are charged
with serious crimes involving large amounts of drugs,
and the record shows that they have the contacts and
resources to flee.

Affirmed. Loc. R. 27(c).

81 Fed.Appx. 360, 2003 WL 22848946 (lst
Cir.(Puerto Rico))

END OF DOCUMENT

Copr. © West 2004 No Claim to Orig. U.S. Govt. Works



Page 1

LEXSEE 2003 US APP LEXIS 24238

UNITED STATES OF AMERICA, Appellee, - v. - FRANKLIN VILLAFANA, also known
as Domingo Guava; PATRICIA PIEDRAHITA, also known as Patricia; HERNANDO
MORENQO, also known as Pedro Rafael Rodriguez, also known as El Gordo; ANTONIO
BERRIOS, also known as Tony, also known as Tony; JOSE ROBERTO ENCARNACION,
also known as Roberto; JOSE NUNEZ, also known as Jose Rodriguez Nunez; RUBEN
DIAZ, also known as Ruben, JUNIOR GRULLON, also known as Junior; JUNIOR
LANTIGUA, also known as Jay; ROMER VALENZUELA, also known as Romel LNU;
DOMINGO GOMEZ-FERMIN, also known as Mingo; ARELIS DIAZ; APOLINAR
GOMEZ-TORRES, also known as Polo; SERGIO RODRIGUEZ, also known as
Camarada; CARLOS TAVAREZ-FERNANDEZ, also known as Carlos Manuel; KAI XU
CHEN, RAFAEL NUNEZ, also known as Rafael, also known as "Doctor", Defendants,
TOMAS LOUIS, also known as Tomas, Defendant-Appellant.

No. 02-1107

UNITED STATES COURT OF APPEALS FOR THE SECOND CIRCUIT

2003 U.S. App. LEXIS 24238

December 2, 2003, Decided

NOTICE: [*1] RULES OF THE SECOND CIRCUIT
COURT OF APPEALS MAY LIMIT CITATION TO
UNPUBLISHED OPINIONS. PLEASE REFER TO
THE RULES OF THE UNITED STATES COURT OF
APPEALS FOR THIS CIRCUIT.

PRIOR HISTORY: Appeal from the United States
District Court for the Southern District of New York.
(Kimba M. Wood, Judge)United States v. Villafana, 36
Fed. Appx. 464, 2002 U.S. App. LEXIS 11395 (2002)

DISPOSITION: Affirmed.

LexisNexis (TM) HEADNOTES- Core Concepts:

COUNSEL: FOR APPELLANT: STEVEN K.
FRANKEL (Robert L. Moore, on the brief), Frankel
Rudder & Lowery LLP, New York, NY.

FOR APPELLEE: DANIEL W. LEVY, Assistant United
States Attorney (James B. Comey, United States Attorney
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Judge, Hon. Dennis Jacobs, Hon. Chester J. Straub,
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OPINION:

SUMMARY ORDER

UPON DUE CONSIDERATION, IT IS HEREBY
ORDERED, ADJUDGED AND DECREED that the
judgment of said district court be and it hereby is
AFFIRMED .

Defendant-appellant Tomas Louis appeals from his
conviction by a jury in the United States District Court
for the Southern District of New York (Kimba M. Wood,
Judge) of conspiracy to distribute and to possess with in-
tent to distribute cocaine and heroin, in violation2#f
U.S.C. § 846[*2] On appeal, Louis argues that: (1) his
trial counsel labored under a conflict of interest and oth-
erwise failed to provide effective assistance; and (2) the
district court erred in allowing a co-defendant to testify
about his understanding of certain conversations between
himself and Louis. We affirm.

With respect to Louis's claims of ineffective assis-
tance of counsel, this court has expressed a "baseline
aversion to resolving ineffectiveness claims on direct re-
view." United States v. Williams, 205 F.3d 23, 35 (2d
Cir.), cert. denied531 U.S. 885, 148 L. Ed. 2d 142, 121
S. Ct. 203 (2000)As the Supreme Court recently ex-
plained, "in most cases a motion brought unz2eitJ.S.C.

§ 2255is preferable to direct appeal for deciding claims
of ineffective-assistance," because the district court is the
forum best suited to develop the facts necessary to evalu-
ate such claimsvlassaro v. United States, 155 L. Ed. 2d
714, 123 S. Ct. 1690, 1694 (200Fpllowing Massaro,

we recently observed that ineffectiveness claims should
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only be resolved on direct appeal "when their resolution is
beyond any doubt or to do so would [*3] be in the interest
of justice."United States v. Khedr, 343 F.3d 96, 100 (2d

Cir. 2003)internal quotation marks omitted). Because we

believe that Louis's claims of ineffective assistance would
benefit from further development of the record, we decline
to review them on direct appeal and dismiss them without
prejudice to Louis's right to pursue them in a collateral

proceeding.

Turning to Louis's second ground for appeal, we find
that he has not met the heavy burden of showing that
admission of the impugned testimony constituted plain

error — a showing that must be made where, as here, the
appellant failed to object to admission of the evidence at
trial. SeeUnited States v. Dukagjini, 326 F.3d 45, 61 (2d
Cir. 2003) At the very least, the testimony of Louis's co-
defendant concerning certain taped conversations was not
plainly inadmissible. Se&nited States v. Urlacher, 979
F.2d 935, 939 (2d Cir. 199Zholding that witness's inter-
pretation of comments made by defendant during taped
conversations was admissible).

For the reasons set forth above, the judgment of the
district court is herebAFFIRMED .
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Defendant was convicted in the United States District
Court for the Southern District of New York, Kimba
M. Wood, J., for conspiracy to distribute and to
possess with intent to distribute cocaine. Defendant
appealed. The Court of Appeals held that: admission of
testimony ofco-defendant did not constitute plain error.

Affirmed.

West Headnotes

[1] Criminal Law £==1119(1)
110k1119(1) Most Cited Cases

The Court of Appeals would decline to review
inefective assistance of counsel claim of deftndant
convicted of drug conspiracy on direct appeal, where
further development of the record was required to
properly decide claim. U.S.C.A. Const.Amend. 6.

2] Criminal Law %=-1036.2
110k1036.2 Most Cited Cases

Admission oftestimony of co-defendant concerning his
understanding of certain taped conversations between
himselfand the defendant did not constitute plain error,
in drug conspiracy prosecution.

[3] Criminal Law %=-1036.2
110k1036.2 Most Cited Cases

On appeal, defendant convicted for drug conspiracy was
required to establish that admission of co-defendant's
testimony concerning his understanding of taped
conversations between himself and the defendant
constituted plain error, where defendant failed to object
to admission ofthe testimony at trial.

*753 Appeal from the United States District Court for
the Southern District of New York (Kimba M. Wood,
Judge).

Steven K. Frankel (Robert L. Moore, on the brief),
Frankel Rudder & Lowery LLP, New York, NY, for
Appellant.
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Present: WALKER, Chief Judge, JACOBS, and
STRAUB, Circuit Judges.

SUMMARY ORDER

**] UPON DUE CONSIDERATION, IT IS
HEREBY ORDERED, ADJUDGED AND
DECREED that the judgment of said district court be
and it hereby is AFFIRMED.

Defendant-appellant Tomas Louis appeals from his
conviction by a jury in the United States District Court
for the Southen District of New York (Kimba M.
Wood, Judge) of conspiracy to distribute and to
possess with intent to distribute *754 cocaine and
heroin, in violation of21 U.S.C. § 846. On appeal,
Louis argues that: (1) his trial counsel labored under a
conflict of interest and otherwise failed to provide
effective assistance; and (2) the district court erred in
allowing a co-defendant to testify about his
understanding ofcertain conversations between himself
and Louis. We affirm.

[11 With respect to Louis's claims of inefective
assistance of counsel, this court has expressed a
"baseline aversion to resolving inefectiveness claims on
direct review." United States v. Williams, 205 F.3d
23, 35 (2d Cir.), cert. denied, 531 U.S. 885, 121 S.Ct.
203. 148 L..Ed.2d 142 (2000). As the Supreme Court
recently explained, "in most cases a motion brought
under [28 U.S.C.] § 2255 is preferable to direct appeal
for deciding claims of ineflective-assistance," because
the district court is the forum best suited to develop the
facts necessary to evaluate such claims. Massaro v.
United States, 538 U.S. 500, 123 S.Ct. 1690, 1694,
155 L..Ed.2d 714 (2003). Following Massaro, we
recently observed that ineffectiveness claims should
only be resolved on direct appeal "when their resolution
is beyond any doubt or to do so would be in the
interest of justice." United States v. Khedr, 343 F.3d
96, 100 (2d Cir.2003) (internal quotation marks
omitted). Because we believe that Louis's claims of
inefective assistance would benefit from further
development ofthe record, we decline to review them
on direct appeal and dismiss them without prejudice to
Louis's right to pursue them in a collateral proceeding.

2131 Turning to Louis's second ground for appeal, we
find that he has not met the heavy burden of showing
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that admission of the impugned testimony constituted
plain error--a showing that must be made where, as
here, the appellant failed to object to admission of the
evidence at trial. See United States v. Dukagjini, 326
F.3d 45, 61 (2d Cir.2003). At the very least, the
testimony of Louis's co-defendant concerning certain
taped conversations was not plainly inadmissible. See
United States v. Urlacher, 979 F.2d 935, 939 (2d
Cir.1992) (holding that witness's interpretation of
comments made by defendant during taped
conversations was admissible).

*%2 For the reasons set forth above, the judgment of
the district court is hereby AFFIRMED.

81 Fed.Appx. 752, 2003 WL 22849907 (2nd
Cir.(N.Y.))

END OF DOCUMENT
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testimony ofco-defendant did not constitute plain error.
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SUMMARY ORDER

**] UPON DUE CONSIDERATION, IT IS
HEREBY ORDERED, ADJUDGED AND
DECREED that the judgment of said district court be
and it hereby is AFFIRMED.

Defendant-appellant Tomas Louis appeals from his
conviction by a jury in the United States District Court
for the Southen District of New York (Kimba M.
Wood, Judge) of conspiracy to distribute and to
possess with intent to distribute *754 cocaine and
heroin, in violation of21 U.S.C. § 846. On appeal,
Louis argues that: (1) his trial counsel labored under a
conflict of interest and otherwise failed to provide
effective assistance; and (2) the district court erred in
allowing a co-defendant to testify about his
understanding ofcertain conversations between himself
and Louis. We affirm.

[11 With respect to Louis's claims of inefective
assistance of counsel, this court has expressed a
"baseline aversion to resolving inefectiveness claims on
direct review." United States v. Williams, 205 F.3d
23, 35 (2d Cir.), cert. denied, 531 U.S. 885, 121 S.Ct.
203. 148 L..Ed.2d 142 (2000). As the Supreme Court
recently explained, "in most cases a motion brought
under [28 U.S.C.] § 2255 is preferable to direct appeal
for deciding claims of ineflective-assistance," because
the district court is the forum best suited to develop the
facts necessary to evaluate such claims. Massaro v.
United States, 538 U.S. 500, 123 S.Ct. 1690, 1694,
155 L..Ed.2d 714 (2003). Following Massaro, we
recently observed that ineffectiveness claims should
only be resolved on direct appeal "when their resolution
is beyond any doubt or to do so would be in the
interest of justice." United States v. Khedr, 343 F.3d
96, 100 (2d Cir.2003) (internal quotation marks
omitted). Because we believe that Louis's claims of
inefective assistance would benefit from further
development ofthe record, we decline to review them
on direct appeal and dismiss them without prejudice to
Louis's right to pursue them in a collateral proceeding.

2131 Turning to Louis's second ground for appeal, we
find that he has not met the heavy burden of showing
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that admission of the impugned testimony constituted
plain error--a showing that must be made where, as
here, the appellant failed to object to admission of the
evidence at trial. See United States v. Dukagjini, 326
F.3d 45, 61 (2d Cir.2003). At the very least, the
testimony of Louis's co-defendant concerning certain
taped conversations was not plainly inadmissible. See
United States v. Urlacher, 979 F.2d 935, 939 (2d
Cir.1992) (holding that witness's interpretation of
comments made by defendant during taped
conversations was admissible).

*%2 For the reasons set forth above, the judgment of
the district court is hereby AFFIRMED.

81 Fed.Appx. 752, 2003 WL 22849907 (2nd
Cir.(N.Y.))
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OPINIONBY: _ SLOVITER

OPINION:

OPINION OF THE COURT

SLOVITER, Circuit Judge.

Petitioner Tyrone Brand filed a petition for writ of
habeas corpus in the District Court pursuar28dJ.S.C.
§ 2254 A Pennsylvania prisoner serving a life sentence,
Brand claims that the assistance of his counsel was in-
effective during his state court first-degree [*2] mur-
der trial. Specifically, Brand argues that the trial coun-
sel erroneously stipulated to a blood alcohol level that
was substantially lower than the actual level, failed to
dispute and disprove certain factual findings relevant to
the element of specific intent, and neglected to prop-
erly impeach statements made by certain witnesses. A
Magistrate Judge ("MJ") issued a report recommend-
ing denial and dismissal of Brand's petition, finding that
Brand did not demonstrate any "substantial violation of
any Constitutional right." The District Court, after con-
sidering Brand's objections to the MJ's findings, approved
and adopted the report and recommendation, as supple-
mented by its memorandum, and issued an order denying
and dismissing Brand's petition. For the following rea-
sons, we will affirm the District Court's order. Because
we write solely for the parties, we need not set forth a de-
tailed recitation of the background for this appeal and will
limit our discussion to resolution of the issues presented.

I
Background

Brand was an employee of the Philadelphia Electric
Company. On October 31, 1986, having already had two
drinks during the workday, Brand went to a bar with
decedent Robin [*3] Harris, a co-worker. According
to trial testimony, Brand consumed eight vodka drinks
and a beer from 5;: 00 to 9: 30 pm. Harris then drove
Brand, in Brand's automobile, to the Sugar Sticks Bar
in Germantown to have another drink. The bartender at
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the Sugar Sticks Bar, however, refused to serve Brand
alcohol because Brand appeared intoxicated. Harris and
Brand then left the Sugar Sticks Bar.

As Harris and Brand were conversing near Brand's au-
tomobile outside the Sugar Sticks Bar, Olious Hightower,
who was a neighbor of Harris, appeared on the scene.
After briefly conversing with each other, Hightower
and Harris began walking together down Germantown
Avenue. Brand followed them slowly in his car. According
to Hightower, Brand then got out of his car, pointed a gun
at Harris's face, and said "I should kill you." Hightower
then knocked the gun out of Brand's hand, picked up the
gun, and told Brand to get back into his car. Brand again
followed Harris and Hightower in his car and asked to
have his gun back. At some point, Brand's car veered
onto the sidewalk in Harris and Hightower's direction,
struck both Harris and Hightower, and crashed into a wall
approximately 30 to 40 feet from the [*4] curb. While
Hightower sustained only minor injuries, Harris died 11
days later of multiple head injuries.

Brand was convicted of first-degree murder, driving
under the influence, simple assault, and various weapons
offenses following a nonjury trial in the Pennsylvania
Court of Common Pleas. Brand then filed post-verdict
motions with the trial court, claiming the first-degree
murder conviction was against the weight of the evi-
dence because the trial court failed to consider Brand's
severely intoxicated state. The court denied these motions
and sentenced Brand to life imprisonment on the murder
conviction, with concurrent terms for his other crimes.
Brand's direct appeal to the Pennsylvania Superior Court

was denied, and the Pennsylvania Supreme court denied

allocatur.

On January 14, 1997, Brand filed a pro se Petition
for Post Conviction Collateral Relief in the Pennsylvania
Court of Common Pleas pursuant to changes in
Pennsylvania's Post Conviction Relief Act ("PCRA"),
42 Pa. Cons. Stat. Ann. 88 9541-954and alleged
that he was denied effective assistance of counsel dur-
ing trial. Specifically, Brand argued that his trial counsel
(1) failed [*5] to establish his true level of intoxica-
tion and demonstrate the effects of his head injury on his
behavior immediately after the incident, (2) failed to in-

Court subsequently affirmed the PCRA court's order, and
the Pennsylvania Supreme Court denied allocatur.

Brand filed the petition for habeas corpus in the
District Court on October 13, 1999. As he did in the
PCRA petition, Brand argued that his trial counsel pro-
vided ineffective assistance in (1) failing to establish that
Brand's blood alcohol content was too high to form the
specific intent required for first-degree murder, (2) fail-
ing to refute the evidence concerning the physical cir-
cumstances surrounding the car accident, [*6] and (3)
failing to cross-examine witnesses regarding Brand's pre-
and post-accident conduct. Brand also claimed that evi-
dence discovered after the trial undermined the credibility
of the prosecution's key witnesses.

Relying largely orsstrickland v. Washington, 466 U.S.
668,80L.Ed.2d 674,104 S. Ct. 2052 (19&4)agistrate
Judge ("MJ") issued a Report and Recommendation
("R&R™ recommending that Brand's ineffective assis-
tance of counsel claims should be dismissed on the merits.
The MJ also recommended that Brand's after-discovered
evidence claim be dismissed because the evidence in ques-
tion was trivial and merely for impeachment purposes.
Brand objected to the MJ's findings, arguing that the MJ
erred when s/he applied a sufficiency of the evidence
standard and relied on the PCRA court's opinion in re-
jecting Brand's ineffective assistance of counsel claims.
The District Court, in alengthy opinion, overruled Brand's
objections, adopted the R&R, and denied Brand's habeas
petition in its entirety. This appeal followed.

1.
Jurisdiction

The District Court had jurisdiction und&8 U.S.C.
§ 2254 This Court has jurisdiction pursuant to [*728
U.S.C. 88 1291, 2253ur review of the District Court's
order is plenary. Pursuant 88 U.S.C. § 2254(d ) state
court's adverse resolution of a claim of constitutional er-
ror provides a basis for federal habeas relief only if the
state adjudication "resulted in a decision that was contrary
to, or involved an unreasonable application of, clearly es-
tablished Federal law, as determined by the United States
Supreme Court," or if it resulted in a decision that "was
based on an unreasonable determination of the facts in

vestigate the actual circumstances of the car crash through light of the evidence presented in the state court proceed-

accident reconstruction and correct erroneous facts relied
upon by the trial court in its conviction, and (3) failed to
cross-examine opposing withesses on key points regard-
ing Brand's behavior during the incident. After review,
the PCRA court dismissed Brand's petition summarily on
October 27, 1997, holding that Brand's claims were with-
out merit on their face. The same court then affirmed the
dismissal on June 1, 1998. The Pennsylvania Superior

ing." SeeWilliams v. Taylor, 529 U.S. 362, 376, 386, 146
L. Ed. 2d 389, 120 S. Ct. 1495 (2000)

1.
Discussion

In order for us to consider Brand's habeas peti-
tion, Brand must have first exhausted all available state
court remedies and not have procedurally defaulted his
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federal claims in state court28 U.S.C. § 2254(b)(1)
McCandless v. Vaughn, 172 F.3d 255, 260 (3d Cir. 1999)
The District Court determined that Brand has exhausted
his state court remedies and did not procedurally default
his claims, [*8] and the parties do not object to that
finding. Therefore, we now consider the merits of Brand's
claims undeR8 U.S.C. § 2254(d)

In Strickland, the United States Supreme Court es-
tablished a two-prong standard for adjudicating inef-
fective assistance of counsel claims under the federal
Constitution. First, claimant must establish the coun-
sel's deficient performance by "showing that counsel
made errors so serious that counsel was not function-
ing as the 'counsel' guaranteed the defendant bgitkth
Amendment. 466 U.S. at 687 Second, claimant must
show that "counsel's errors were so serious as to deprive
the defendant of a fair trial, a trial whose result is reli-
able."Id. In applying this standard, counsel is strongly
presumed to have acted within the range of "reasonable
professional assistance,” and claimant bears the burden
of "overcoming the presumption that, under the circum-

the counsel acted ineffectively in pursuing his diminished
capacity claim by stipulating to a blood alcohol level that
was significantly lower than the actual level supported
by the evidence, and by failing to present evidence on the
significance of Brand's head injury to his post-incident be-
havior. The Superior Court concluded that the trial court
had thoroughly considered Brand's diminished capacity
defense and rejected it, and that the disputed blood alco-
hol content figure did not prejudice the trial's outcome. We
find this conclusion to be a reasonable application of the
Stricklandstandard. Brand's counsel clearly pursued a di-
minishing capacity defense, and the trial court's rejection
of such defense in finding specific intent for convicting
Brand of first-degree murder did not render the trial unfair
or its result unreliable. Sestrickland, 466 U.S. at 687.
[*10]

Equally unpersuasive are Brand's claims that his coun-
sel's failure to effectively dispute physical evidence of-
fered by the prosecution to establish specific intent and to
vigorously cross-examine certain witnesses constituted
ineffective assistance. Brand has not demonstrated, in ac-

stances, the challenged action 'might be considered sound cordance withStrickland that his counsel's conduct fell

trial strategy. "1d. at 689(citation omitted).

Applying Strickland we find that the Pennsylvania
Superior Court's denial of Brand's ineffective assistance
claims was not contrary [*9] to established federal
law as interpreted by the United States Supreme Court.
Moreover, the Pennsylvania Superior Court's adjudication
of Brand's claims was not contrary to established federal
law. Nor was the Superior Court's decision an objectively
unreasonable application 8frickland Brand argues that

outside the range of objectively reasonable professional
conduct, and that such conduct deprived Brand of a fair
trial. An unfavorable trial verdict alone cannot establish
an ineffective assistance of counsel claim.

V.
Conclusion

For the foregoing reasons, we will affirm the District
Court's order.



Slip Copy
(Cite as: 2003 WL 22849858 (3rd Cir.(Pa.)))

Only the Westlaw citation is currently available.

This case was not selected for publication in the
Federal Reporter.

NOT PRECEDENTIAL

Please use FIND to look at the applicable circuit court
rule before citing this opinion. Third Circuit Local
Appellate Rule 28.3(a) and Internal Operating
Procedure 5.3. (FIND CTA3 Rule 28.0 and CT A3 IOP
APP 15.3.)

United States Court of Appeals,
Third Circuit.

Tyrone BRAND, Appellant,
V.
Frank GILLIS, Superintendent; the District Attorey
ofthe County of
Philadelphia; the Attorey General of the State of
Pennsylvania.

No. 02-3494.

Submitted Under Third Circuit LAR 34.1(a) Dec. 1,
2003.
Decided Dec. 2, 2003.

Inmate convicted of murder petitioned for a writ of
habeas corpus alleging ineffective assistance of counsel.
Adopting the report and recommendation of Carol
Sandra Moore Wells, United States Magistrate Judge,
the United States District Court for the Eastern District
of Pennsylvania, Anita B. Brody, J., 210 F.Supp.2d
677, denied petition. Inmate appealed. The Court of
Appeals, Sloviter, Circuit Judge, held that state court's
determination that inmate was not denied eflective
assistance of counsel was not contrary to or an
unreasonable application of ineffectiveness standard.

Affirmed.

Habeas Corpus £=-5186(2)

197k486(2) Most Cited Cases

Page 1

Habeas Corpus %~--186(4)
197k486(4) Most Cited Cases

State court's determination that murder defendant was
not denied effective assistance of counsel was not
contrary to established federal law, as required for
habeas relief, despite claim that counsel acted
ineflectively in pursuing a diminished capacity defense,
by stipulating to a blood alcohol level (BAC)
significantly lower than actual level supported by
evidence, and in failing to present evidence of the
significance of defendant's head injury to his post-
incident behavior; state court noted that outcome at
trial would have been the same even if trial court had
accepted higher BAC, counsel clearly pursued
diminished capacity defense, and trial court's rejection
of defense did not render trial unfair or unreliable.
U.S.C.A. Const.Amend. 6; 28 U.S.C.A. § 2254.

On Appeal from the United States District Court for
the Eastern District of Pennsylvania. (D.C. Civil No.
99-cv-05056). District Judge: Hon. Anita B. Brody.

Michael C. Schwartz, James, Jarrett & Schwartz,
Philadelphia, PA, for Appellant.

David C. Glebe, Office of District Attorney,
Philadelphia, PA, for Appellee.

Before SLOVITER, ALITO and FRIEDMAN, J[EN*
Circuit Judges.

OPINION OF THE COURT
SLOVITER, Circuit Judge.

*1 Petitioner Tyrone Brand filed a petition for writ of
habeas corpus in the District Court pursuant to 28
U.S.C. § 2254. A Pennsylvania prisoner serving a life
sentence, Brand claims that the assistance of his
counsel was inefective during his statecourt first-degree
murder trial. Specifically, Brand argues that the trial
counsel erroneously stipulated to a blood alcohol level
that was substantially lower than the actual level, failed
to dispute and disprove certain factual findings relevant
to the element of specific intent, and neglected to
properly impeach statements made by certain witnesses.
A Magistrate Judge ("MJ") issued a report
recommending denial and dismissal ofBrand's petition,
finding that Brand did not demonstrate any "substantial
violation of any Constitutional right." The District

Copr. © West 2004 No Claim to Orig. U.S. Govt. Works



Court, affer considering Brand's objections to the MJ's
findings, approved and adopted the report and
recommendation, as supplemented by its
memorandum, and issued an order denying and
dismissing Brand's petition. For the following reasons,
we will afirm the District Court's order. Because we
write solely for the parties, we need not set forth a
detailed recitation ofthe background for this appeal and
will limit our discussion to resolution of the issues
presented.

L
Background

Brand was an employee ofthe Philadelphia Electric
Company. On October 31, 1986, having already had
two drinks during the workday, Brand went to a bar
with decedent Robin Harris, a co-worker. According to
trial testimony, Brand consumed eight vodka drinks
and a beer fom 5:00 to 9:30 pm. Harris then drove
Brand, in Brand's automobile, to the Sugar Sticks Bar
in Germantown to have another drink. The bartender at
the Sugar Sticks Bar, however, refused to serve Brand
alcohol because Brand appeared intoxicated. Harris and
Brand then leff the Sugar Sticks Bar.

As Harris and Brand were conversing near Brand's
automobile outside the Sugar Sticks Bar, Olious
Hightower, who was a neighbor of Harris, appeared on
the scene. After briefly conversing with each other,
Hightower and Harris began walking together down
Germantown Avenue. Brand ©llowed them slowly in
his car. According to Hightower, Brand then got out of
his car, pointed a gun at Harris's face, and said "I
should kill you." Hightower then knocked the gun out
of Brand's hand, picked up the gun, and told Brand to
get back into his car. Brand again ollowed Harris and
Hightower in his car and asked to have his gun back.
At some point, Brand's car veered onto the sidewalk in
Harris and Hightower's direction, struck both Harris
and Hightower, and crashed into a wall approximately
30 to 40 feet from the curb. While Hightower sustained
only minor injuries, Harris died 11 days later of
multiple head injuries.

Brand was convicted of first-degree murder, driving
under the influence, simple assault, and various
weapons offenses following a nonjury trial in the
Pennsylvania Court of Common Pleas. Brand then filed
post-verdict motions with the trial court, claiming the
first-degree murder conviction was against the weight of
the evidence because the trial court failed to consider
Brand's severely intoxicated state. The court denied
these motions and sentenced Brand to lif
imprisonment on the murder conviction, with
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concurrent terms for his other crimes. Brand's direct
appeal to the Pennsylvania Superior Court was denied,
and the Pennsylvania Supreme court denied allocatur.

*2 On January 14, 1997, Brand filed a pro se Petition
for Post Conviction Collateral Relief in the
Pennsylvania Court of Common Pleas pursuant to
changes in Pennsylvania's Post Conviction Relief Act
("PCRA"), 42 Pa. Cons.Stat. Ann. §§ 9541-9546.
Brand alleged that he was denied effective assistance of
counsel during trial. Specifically, Brand argued that his
trial counsel (1) failed to establish his true level of
intoxication and demonstrate the efiects of his head
injury on his behavior immediately affer the incident,
(2) failed to investigate the actual circumstances ofthe
car crash through accident reconstruction and correct
erroneous facts relied upon by the trial court in its
conviction, and (3) fiiled to cross-examine opposing
witnesses on key points regarding Brand's behavior
during the incident. Afer review, the PCRA court
dismissed Brand's petition summarily on October 27,
1997, holding that Brand's claims were without merit
on their faice. The same court then affirmed the
dismissal on June 1, 1998. The Pennsylvania Superior
Court subsequently afirmed the PCRA court's order,
and the Pennsylvania Supreme Court denied allocatur.

Brand filed the petition for habeas corpus in the
District Court on October 13, 1999. As he did in the
PCRA petition, Brand argued that his trial counsel
provided ineffective assistance in (1) failing to establish
that Brand's blood alcohol content was too high to
form the specific intent required for first- degree murder,
(2) failing to refute the evidence concerning the physical
circumstances surrounding the car accident, and (3)
failing to cross-examine witnesses regarding Brand's
pre- and post-accident conduct. Brand also claimed that
evidence discovered affer the trial undermined the
credibility ofthe prosecution's key witnesses.

Relying largely on Strickland v. Washington, 466
U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984), a
Magistrate Judge ("MJ") issued a Report and
Recommendation ("R & R") recommending that
Brand's ineflective assistance of counsel claims should
be dismissed on the merits. The MJ also recommended
that Brand's affer-discovered evidence claim be
dismissed because the evidence in question was trivial
and merely for impeachment purposes. Brand objected
to the MJ's findings, arguing that the MJ erred when
s/he applied a sufficiency ofthe evidence standard and
relied on the PCR A court's opinion in rejecting Brand's
ineflective assistance of counsel claims. The District
Court, in a lengthy opinion, overruled Brand's
objections, adopted the R & R, and denied Brand's
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habeas petition in its entirety. This appeal followed.

1L
Jurisdiction

The District Court had jurisdiction under 28 U.S.C.
§ 2254. This Court has jurisdiction pursuant to 28
U.S.C. §§ 1291, 2253. Our review of the District
Court's order is plenary. Pursuant to 28 U.S.C. §
2254(d), a state court's adverse resolution of'aclaim of
constitutional error provides a basis for federal habeas
relief only if the state adjudication "resulted in a
decision that was contrary to, or involved an
unreasonable application of, clearly established Federal
law, as determined by the United States Supreme
Court," or ifit resulted in a decision that "was based on
an unreasonable determination ofthe facts in light ofthe
evidence presented in the state court proceeding." See
William v. Taylor, 529 U.S. 362, 376, 386, 120 S.Ct.
1495, 146 L.Ed.2d 389 (2000).

111
Discussion

*3 In order for us to consider Brand's habeas petition,
Brand must have first exhausted all available state court
remedies and not have procedurally defaulted his federal
claims in state courts. 28 U.S.C. § 2254(b)(1);
McCandless v. Vaughn, 172 F.3d 255, 260 (3d
Cir.1999). The District Court determined that Brand
has exhausted his state court remedies and did not
procedurally default his claims, and the parties do not
object to that finding. Therefore, we now consider the
merits of Brand's claims under 28 U.S.C. § 2254(d).

In Strickland, the United States Supreme Court
established a two-prong standard for adjudicating
ineflective assistance ofcounsel claims under the federal
Constitution. First, claimant must establish the
counsel's deficient performance by "showing that
counsel made errors so serious that counsel was not
functioning as the 'counsel' guaranteed the defendant by
the Sixth Amendment." 466 U.S. at 687. Second,
claimant must show that "counsel's errors were so
serious as to deprive the defendant ofa fair trial, atrial
whose result is reliable." Id. In applying this standard,
counsel is strongly presumed to have acted within the
range of "reasonable professional assistance," and
claimant bears the burden of "overcom[ing] the
presumption that, under the circumstances, the
challenged action 'might be considered sound trial
strategy." ' Id. at 689 (citation omitted).

Applying Strickland, we find that the Pennsylvania
Superior Court's denial of Brand's ineffective assistance
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claims was not contrary to established federal law as
interpreted by the United States Supreme Court.
Moreover, the Pennsylvania Superior Court's
adjudication of Brand's claims was not contrary to
established federal law. Nor was the Superior Court's
decision an objectively unreasonable application of
Strickland. Brand argues that the counsel acted
ineflectively in pursuing his diminished capacity claim
by stipulating to a blood alcohol level that was
significantly lower than the actual level supported by
the evidence, and by failing to present evidence on the
significance ofBrand's head injury to his post-incident
behavior. The Superior Court concluded that the trial
court had thoroughly considered Brand's diminished
capacity defense and rejected it, and that the disputed
blood alcohol content figure did not prejudice the trial's
outcome. We find this conclusion to be a reasonable
application ofthe Strickland standard. Brand's counsel
clearly pursued a diminishing capacity defense, and the
trial court's rejection of such defense in finding specific
intent for convicting Brand of first-degree murder did
not render the trial unfair or its result unreliable. See
Strickland, 466 U.S. at 687.

Equally unpersuasive are Brand's claims that his
counsel's failure to effectively dispute physical evidence
ofered by the prosecution to establish specific intent
and to vigorously cross-examine certain witnesses
constituted inefective assistance. Brand has not
demonstrated, in accordance with Strickland, that his
counsel's conduct fll outside the range of objectively
reasonable professional conduct, and that such conduct
deprived Brand of a fair trial. An unfavorable trial
verdict alone cannot establish an inefective assistance
of counsel claim.

Iv.
Conclusion
*4 For the foregoing reasons, we will afirm the
District Court's order.

EN* Hon. Daniel M. Friedman, United States
Senior Circuit Judge for the Federal Circuit,
sitting by designation.

2003 WL 22849858 (3rd Cir.(Pa.))

END OF DOCUMENT
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OPINION: PER CURIAM:

Andre Priest Holmes appeals the district court's impo-
sition of a two-level sentence enhancement unigted
States Sentencing Guidelines Manga2D1.1(b)(1) for
possession of a dangerous weapon in connection with a
drug offense. We affirm.

Holmes first argues that his counsel rendered inef-
fective assistance by failing to elicit testimony from his
girlfriend at his initial sentencing regarding the propriety
ofthe enhancement. In order to succeed on a claim of inef-
fective assistance of counsel, a defendant must show [*2]
that: (1) counsel's performance fell below an objective

standard of reasonableness; and (2) counsel's deficient
performance was prejudiciabtrickland v. Washington,
466 U.S. 668, 687-88, 80 L. Ed. 2d 674, 104 S. Ct. 2052
(1984) Under the first prong oStrickland a defendant
must demonstrate that counsel's performance fell below
an objective standard of reasonableness under prevailing
professional normsld. at 689 Further, the reviewing
court must evaluate the reasonableness of counsel's per-
formance within the context of the circumstances at the
time of the alleged errors, rather than with the benefit
of hindsight.Id. at 69Q To satisfy the second prong of
Strickland a defendant must show a reasonable proba-
bility that, but for counsel's unprofessional errors, the
result of the proceeding would have been differémhtat

694. A reasonable probability is a probability sufficient
to undermine confidence in the outcortee.A defendant
normally raises the issue of ineffective assistance of coun-
sel by collateral attack. A defendant can raise the claim
of ineffective assistance on direct appeal, but [*3] only if

it conclusively appears on the face of the recdddited
States v. DeFusco, 949 F.2d 114, 120 (4th Cir. 1991)

We find that Holmes's claim of ineffective assistance
does not conclusively appear on the face of the record.
Although Holmes correctly notes that his girlfriend was
not called to testify to rebut the imposition of the gun
enhancement, the district court already had the neces-
sary information before it on which to rule on the USSG
§ 2D1.1 enhancement. * In particular, Holmes and his
counsel proffered evidence both by way of written objec-
tions and at the initial sentencing hearing. Nonetheless,
the district court ruled against Holmes, imposing the two-
level enhancement. Thus, because ineffective assistance
of counsel does not conclusively appear on the face of
the record, this claim is not properly considered on direct
appeal.

* Although Holmes contends that his girl-
friend's testimony would have rebutted the propri-
ety of the enhancement, he fails to specify what
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this testimony would have entailed or how it would
have rebutted the existence of a connection between
the gun and the drug offense for which he was con-
victed.

[*4]

Holmes's next argument, that the district court erred
by imposing the USSG § 2D1.1 enhancement, also fails.
We review a sentencing court's imposition of such an en-
hancement for clear errdsee United States v. Banks, 10
F.3d 1044, 1057 (4th Cir. 1993According to USSG §
2D1.1, a defendant's base offense level may be increased
by two levels for possession of a dangerous weapon, in-
cluding a firearm, in connection with a drug offense. The
commentary to that section provides that "the adjustment
should be applied if the weapon was connected with the
offense.” USSG § 2D1.1, comment. (n.3ee United
States v. Harris, 128 F.3d 850, 852 (4th Cir. 1997)

We have upheld a district court's imposition of the
enhancement where drugs and guns were found in a
defendant's homeSee United States v. Nelson, 6 F.3d
1049, 1056 (4th Cir. 1993)pverruled on other grounds
by Bailey v. United States, 516 U.S. 137, 133 L. Ed. 2d
472, 116 S. Ct. 501 (19953ee also Harris, 128 F.3d at
852-53(upholding enhancement where unloaded gun was
found in defendant's dresser with drugdjited States v.
Rusher, 966 F.2d 868, 880 (4th Cir. 1992%] (uphold-
ing enhancement where firearms and drugs were found
in same briefcase))nited States v. White, 875 F.2d 427,
433 (4th Cir. 1989)upholding enhancement where gun
was found underneath codefendant's car seat). Here, the
gun was found approximately six to eight feet from half a
kilogram of cocaine belonging to Holmes, in a residence
where he stayed and dealt drugs when he was in the area.
Thus, we find that the district court's imposition of the
enhancement was not clearly erroneous.

Holmes next argues that USSG § 2D1.1 contains an
improper burden-shifting and burden of proof scheme,
thereby resulting in a violation of his due process rights.
He argues that the "clearly improbable" language in
the commentary to USSG § 2D1.1 improperly shifts an
overly stringent clear and convincing burden to the de-
fendant. Holmes contends, however, that it should be the
Government that bears the burden of proving a connection
between the gun and the offense by a preponderance of the
evidence, and because the Government proffered no ev-
idence to support such a connection, the standard would
not have been met. We find that Holmes's argument is
without merit. Commentary "that interprets [*6] or ex-
plains a guideline is authoritative unless it violates the

Constitution or a federal statute, or is inconsistent with,
or a plainly erroneous reading of that guideline. " USSG
§ 1B1.7, comment. (quotingtinson v. United States, 508
U.S. 36, 38, 123 L. Ed. 2d 598, 113 S. Ct. 1913 (1993))
The "clearly improbable" standard does not violate the
Constitution or a federal statute, nor is it inconsistent
with USSG § 2D1.1. Thus, Holmes's argument fails.

Lastly, Holmes argues that the district court's denial
of his motion to elicit testimony at his resentencing hear-
ing violated his due process rights. Through this motion,
Holmes sought to elicit testimony from his girlfriend re-
garding the lack of a connection between the gun and the
drug offense. Holmes relies on USSG § 6A1.3(a), which
states that "parties shall be given an adequate opportunity
to present information to the court" regarding disputed
factors that are important to the sentencing determination.
He argues that the district court should have afforded him
the opportunity to "oppose and specifically address" the
evidentiary basis of the sentence enhancement. We find
Holmes's argument baseless.

Because [*7] Holmes raises this argument for the first
time on appeal, we review it for plain err@ee United
States v. Olano, 507 U.S. 725, 731-32, 123 L. Ed. 2d 508,
113 S. Ct. 1770 (1993Yo meet the plain error standard
(1) there must be an error; (2) the error must be plain,
meaning obvious or clear under current law, and; (3) the
error must affect substantial rightSee id. at 732-34If
these three elements are met, the Court may exercise its
discretion to notice the error only if the error seriously
affects "the fairness, integrity, or public reputation of ju-
dicial proceedings.ld. at 732 The record confirms that
the district court accorded Holmes an ample opportunity
to "oppose and specifically address" the evidentiary basis
of the sentence enhancement in written objections and at
the initial sentencing hearing. We thus find no error in the
district court's conduct of the resentencing proceeding,
plain or otherwise.

For the foregoing reasons, we find that Holmes's coun-
sel did not render ineffective assistance, the district court
did not clearly err by imposing a two-level sentence en-
hancement under USSG § 2D1.1, the district court [*8]
did not employ an improper evidentiary standard, and the
district court did not err by denying Holmes's motion to
elicit testimony at his resentencing hearing. Accordingly,
we affirm Holmes's sentence. We dispense with oral ar-
gument because the facts and legal contentions are ad-
equately presented in the materials before the court and
argument would not aid the decisional process.

AFFIRMED



81 Fed.Appx. 467

Page 1

(Cite as: 81 Fed.Appx. 467, 2003 WL 22838866 (4th Cir.(W.Va.)))

This case was not selected for publication in the
Federal Reporter.

UNPUBLISHED

Please use FIND to look at the applicable circuit court
rule before citing this opinion. Fourth Circuit Rule
36(c). (FIND CT A4 Rule 36(c).)

United States Court of Appeals,
Fourth Circuit.

UNITED STATES of America, PlaintiffAppellee,
V.
Andre Priest HOLMES, Defendant-Appellant.

No. 03-4306.

Submitted Oct. 3, 2003.
Decided Dec. 1, 2003.

Defendant was convicted, in the United States District
Court for the Northern District of West Virginia, Irene
M. Keeley, Chief Judge, of drug offense, and he
appealed sentence enhancement. The Court of Appeals
held that imposition of enhancement for possession of
dangerous weapon in connection with drug offense was
not clearly erroneous.

Affirmed.

West Headnotes

[1] Criminal Law %1126
110k1126 Most Cited Cases

Defense counsel's alleged error in failing to call
particular witness to rebut proposed sentencing
enhancement did not appear on face of record, and thus
defendant was precluded fiom asserting ineffective
assistance claim on direct appeal; counsel did present
evidence in opposition to enhancement, but
enhancement was imposed anyway. U.S.C.A.
Const.Amend. 6.

[2] Sentencing and Punishment %~--726(3)
350Hk726(3) Most Cited Cases

Imposition of two-level sentence enhancement for
possession of dangerous weapon in connection with
drug offtnse was not clearly erroneous; gun was found
approximately six to eight feet from half kilogram of
cocaine belonging to defendant, in residence where he
stayed and dealt drugs when he was in area. U.S.S.G.

§ 2D1.1(b)(1), 18 U.S.C.A.

[3] Constitutional Law %=--270(2)
92k270(2) Most Cited Cases

[3] Sentencing and Punishment %~--558
350Hk658 Most Cited Cases

Sentencing guideline, authorizing two-level sentence
enhancement for possession of dangerous weapon in
connection with drug offense, does not improperly shift
burden of proving lack of connection to defendant, in
violation of due process U.S.C.A. Const.Amend. 5;
U.S.S.G. § 2D1.1(b)(1), 18 U.S.C.A.

[4] Sentencing and Punishment %:=-2295
350Hk2295 Most Cited Cases

Sentencing court's refusal to allow drug defendant to
present additional evidence at resentencing hearing
regarding his connection to firearm, which had been
basis for oftnse level enhancement, was not clearly
erroneous; defendant hadbeen given ample opportunity
to oppose enhancement at initial sentencing hearing.

*468 Appeal from the United States District Court for
the Northern District of West Virginia, at Clarksburg.
Irene M. Keeley, Chief District Judge. (CR- 99-42).

Charles T. Berry, Bowles, Rice, Mcdavid, Graff &
Love, P.L.L.C., Morgantown, West Virginia, for
Appellant. Thomas E. Johnston, United States

Attomney, Sherry L. Muncy, Assistant United States
Attorney, Clarksburg, West Virginia, for Appellee.

Before WIDENER, GREGORY, and DUNCAN,
Circuit Judges.

Affirmed by unpublished PER CURIAM opinion.
OPINION

PER CURIAM.
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*%] Andre Priest Holmes appeals the district court's
imposition ofa two- level sentence enhancement under
United States Sentencing Guidelines Manual §
2D1.1(b)(1) for possession of a dangerous weapon in
connection with a drug ofense. We affirm.

Holmes first argues that his counsel rendered ineftective
assistance by failing to elicit testimony fiom his

girlfiend at his initial sentencing regarding the
propriety ofthe enhancement. In order to succeed on a
claim of ineffective assistance of counsel, a defendant
must show that: (1) counsel's performance fll below
an objective standard of reasonableness; and (2)
counsel's deficient performance was prejudicial.

Strickland v. Washington, 466 U.S. 668, 687-88. 104
S.Ct. 2052, 80 L.Ed.2d 674 (1984). Under the first
prong of Strickland, a defendant must demonstrate that
counsel's performance 1l below an objective standard
of reasonableness under prevailing professional norms.

Id. at 689, 104 S.Ct. 2052. Further, the reviewing
court must evaluate the reasonableness of counsel's

performance within the context ofthe circumstances at
the time of the alleged errors, rather than with the
benefit of*469 hindsight. Id. at 690, 104 S.Ct. 2052.

To satisfy the second prong of Strickland, a defendant
must show a reasonable probability that, but for
counsel's unprofessional errors, the result of the
proceeding would have been diferent. Id. at 694, 104
S.Ct. 2052. A reasonable probability is a probability
sufficient to undermine confidence in the outcome. /d.

A defendant normally raises the issue of ineffective
assistance of counsel by collateral attack. A defendant
can raise the claim of ineffective assistance on direct
appeal, but only ifit conclusively appears on the face of
the record. Uhnited States v. DeFusco, 949 F.2d 114,

120 (4th Cir.1991).

[11 We find that Holmes's claim of ineffective
assistance does not conclusively appear on the face of
the record. Although Holmes correctly notes that his
girlfiend was not called to testify to rebut the
imposition of the gun enhancement, the district court
already had the necessary information before it on which
to rule on the USSG § 2D1.1 enhancement. [EN*] In
particular, Holmes and his counsel profiered evidence
both by way of written objections and at the initial
sentencing hearing. Nonetheless, the district court
ruled against Holmes, imposing the two-level
enhancement. Thus, because ineffective assistance of
counsel does not conclusively appear on the face of the
record, this claim is not properly considered on direct
appeal.

FN* Although Holmes contends that his
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girlfriend's testimony would have rebutted the
propriety of the enhancement, he fails to
specify what this testimony would have
entailed or how it would have rebutted the
existence of a connection between the gun and
the drug offense for which he was convicted.

[2] Holmes's next argument, that the district court
erred by imposing the USSG § 2D1.1 enhancement,
also fails. We review a sentencing court's imposition
of such an enhancement for clear error. See United
States v. Banks, 10 F.3d 1044, 1057 (4th Cir.1993).
According to USSG § 2D1.1, a defendant's base ofense
level may be increased by two levels for possession of
adangerous weapon, including a firearm, in connection
with a drug ofttnse. The commentary to that section
provides that "[t]he adjustment should be applied ifthe
weapon was connected with the ofense.” USSG §
2D1.1, comment. (n.3); see United States v. Harris,
128 F.3d 850, 852 (4th Cir.1997).

*%2 We have upheld a district court's imposition of
the enhancement where drugs and guns were found in a
defendant's home. See United States v. Nelson, 6 F.3d
1049, 1056 (4th Cir.1993), overruled on other grounds
by Bailey v. United States, 516 U.S. 137, 116 S.Ct.
501, 133 L.Ed.2d 472 (1995); see also Harris, 128
F.3d at 852-53 (upholding enhancement where
unloaded gun was found in defendant's dresser with
drugs); United States v. Rusher, 966 F.2d 868, 880
(4th Cir.1992) (upholding enhancement where firearms
and drugs were found in same briefcase); United States
v. White, 875 F.2d 427, 433 (4th Cir.1989) (upholding
enhancement where gun was found undereath
codefendant's car seat). Here, the gun was found
approximately six to eight et ffom halfa kilogram of
cocaine belonging to Holmes, in a residence where he
stayed and dealt drugs when he was in the area. Thus,
we find that the district court's imposition of the
enhancement was not clearly erroneous.

[3]1 Holmes next argues that USSG § 2D1.1 contains
an improper burden- shifiing and burden of proof
scheme, thereby resulting in a violation of his due
process rights. He argues that the "clearly improbable"
language in the commentary to USSG § 2DI1.1
improperly shifls an *470 overly stringent clear and
convincing burden to the defendant. Holmes contends,
however, that it should be the Government that bears
the burden ofproving a connection between the gun and
the offense by a preponderance of the evidence, and
because the Government profered no evidence to
support such a connection, the standard would not have
been met. We find that Holmes's argument is without
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merit. Commentary "that interprets or explains a
guideline is authoritative unless it violates the
Constitution or a federal statute, or is inconsistent
with, or aplainly erroneous reading ofthat guideline."
USSG § 1B1.7, comment. (quoting Stinson v. United
States, 508 U.S. 36, 38, 113 S.Ct. 1913, 123 L..Ed.2d
598 (1993)). The "clearly improbable" standard does
not violate the Constitution or a federal statute, nor is
it inconsistent with USSG § 2D1.1. Thus, Holmes's
argument fails.

[4] Lastly, Holmes argues that the district court's
denial of his motion to elicit testimony at his
resentencing hearing violated his due process rights.
Through this motion, Holmes sought to elicit
testimony from his girlfiend regarding the lack of a
connection between the gun and the drug offense.
Holmes relies on USSG § 6A1.3(a), which states that
"parties shall be given an adequate opportunity to
present information to the court" regarding disputed
factors that are important to the sentencing
determination. He argues that the district court should
have afforded him the opportunity to "oppose and
specifically address" the evidentiary basis of the
sentence enhancement. We find Holmes's argument
baseless.

Because Holmes raises this argument for the first time
on appeal, we review it for plain error. See United
States v. Olano, 507 U.S. 725, 731-32. 113 S.Ct.
1770, 123 L.Ed.2d 508 (1993). To meet the plain
error standard (1) there must be an error; (2) the error
must be plain, meaning obvious or clear under current
law, and; (3) the error must affect substantial rights.
See id. at 732-34, 113 S.Ct. 1770. If these three
elements are met, the Court may exercise its discretion
to notice the error only ifthe error seriously affects "the
fairness, integrity, or public reputation of judicial
proceedings." Id. at 732, 113 S.Ct. 1770. Therecord
confirms that the district court accorded Holmes an
ample opportunity to "oppose and specifically address"
the evidentiary basis of the sentence enhancement in
written objections and at the initial sentencing hearing.
We thus find no error in the district court's conduct of
the resentencing proceeding, plain or otherwise.

**3 For the foregoing reasons, we find that Holmes's
counsel did not render ineffective assistance, the district
court did not clearly err by imposing a two-level
sentence enhancement under USSG § 2DI1.1, the
district court did not employ an improper evidentiary
standard, and the district court did not err by denying
Holmes's motion to elicit testimony at his resentencing
hearing. Accordingly, we affirm Holmes's sentence.
We dispense with oral argument because the facts and

Page 3
legal contentions are adequately presented in the
materials before the court and argument would not aid
the decisional process.

AFFIRMED.

81 Fed.Appx. 467, 2003 WL 22838866 (4th
Cir.(W.Va.))

END OF DOCUMENT
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NOTICE: [*1] RULES OF THE FIFTH CIRCUIT
COURT OF APPEALS MAY LIMIT CITATION TO
UNPUBLISHED OPINIONS. PLEASE REFER TO THE
UNITED STATES COURT OF APPEALS FOR THIS
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PRIOR HISTORY: Appeal from the United States
District Court for the Southern District of Texas USDC
No. H-02-CV-1491.

DISPOSITION: Affirmed.

JUDGES: Before JONES, and

CLEMENT, Circuit Judges.

BENAVIDES,

OPINION: PER CURIAM: *

* Pursuant to6TH CIR. R. 47.5the court has
determined that this opinion should not be pub-
lished and is not precedent except under the limited
circumstances set forth BiTH CIR. R. 47.5.4

Charles R. Gibson, Jr., ("Gibson"), Texas prisoner
# 858066, appeals from the dismissal of his civil ac-
tion in which he alleged that the Veteran's Administration
("VA"): mixed up his records with the records of other vet-
erans, causing him to be denied over 20 years of disability
benefits; released confidential information in violation of
the Privacy Act5 U.S.C. § 552apand conspired with cer-
tain Texas prison officials to deprive him of his VA records
for two [*2] weeks. Gibson argues that the district court
erred by finding that it did not have jurisdiction over his
claims that the VA violated his constitutional rights and
that he stated a viable claim against the VA for violat-
ing the Privacy Act by releasing his confidential records.

Gibson also argues that he stated viable conspiracy claims
against the Texas prison officials. Finally, Gibson con-
tends that his claims that Texas prison officials mistreated
him should have been joined with his other claims and
that the documents he submitted to this court prove his
conspiracy claim.

The district court correctly concluded that it did not
have jurisdiction over Gibson's claims that the VA vio-
lated his constitutional rights because actions pursuant
to Bivens v. Six Unknown Named Agents of the Federal
Bureau of Narcotics, 403 U.S. 388,29 L. Ed. 2d 619, 91 S.
Ct. 1999 (1971)may not be maintained against a federal
agency. Se€.D.I.C. v. Meyer, 510 U.S. 471, 484-85, 127
L. Ed. 2d 308, 114 S. Ct. 996 (1994ince Gibson did
not allege that the VA improperly disclosed his records
to anyone, he failed to state a claim against the VA under
the Privacy Act for the [*3] improper disclosure of his
records. Se& U.S.C. 8 552a(h)see als@uinn v. Stone,
978 F.2d 126, 131 (3d. Cir. 1992)

Because Gibson did not "plead the operative facts" of
his conspiracy claim, he did not state a conspiracy claim
upon which relief could be grantetdynch v. Cannatella,
810 F.2d 1363, 1369-70 (5th Cir. 198 Gibson's reliance
on the documents he submitted to this court to prove
his conspiracy claim is misplaced, as we "may not con-
sider new evidence furnished for the first time on appeal.”
Theriot v. Parish of Jefferson, 185 F.3d 477, 491 n.26
(5th Cir. 1999) Similarly, we will not consider Gibson's
claims that Texas prison officials mistreated him, because
these claims were not raised in the district court. See
Leverette v. Louisville Ladder Co., 183 F.3d 339, 342 (5th
Cir. 1999) Accordingly, the district court's dismissal of
Gibson's civil action is AFFIRMED. Gibson's motions
for appointment of counsel, for leave to file supplemental
brief, and for leave to supplement the record are DENIED.
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Inmate brought action against Veteran's
Administration (VA) alleging the VA mixed up his
records with records ofother veterans causing him to be
denied over 20 years of disability benefits, released
confidential information in violation ofthe Privacy Act,
and conspired with certain prison officials to deprive
him of his VA records for two weeks. The United
States District Court for the Southern District of T exas
dismissed the action. Inmate appealed. The Court of
Appeals held that: (1) district court did not have
jurisdiction over action; (2) inmate failed to allege that
VA improperly disclosed his records to anyone; and (3)
inmate failed to allege the operative facts of his
conspiracy claim.

Affirmed.

[1] Federal Courts %~-)
170BkO k.

District court did not have jurisdiction over inmate's
action against the Veteran's Administration (VA)
alleging the VA violated his constitutional rights;
Bivens actions could not be maintained against a federal
agency.
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2] Records %~-=)
326k0 k.

Inmate failed to allege thatthe Veteran's Administration
(VA) improperly disclosed his records to anyone, as
required to state a claim against the VA under the
Privacy Act for the improper disclosure of records. 5
U.S.C.A. § 522a(b).

[3] Conspiracy %)
91k0 k.

Inmate failed to allege the operative facts of his
conspiracy claim, as required to state a claim that the
Veteran's Administration (VA) conspired with certain
prison officials to deprive him ofhis VA records for two
weeks.

Charles R Gibson, Jr., pro se, Huntsville, TX, for
Plaintiff Appellant.

Alice Ann Bums, Assistant US Attomey, US
Attorney's Office, Houston, TX, for
Defendant-Appellee.

Appeal from the United States District Court for the
Southern District of Texas. USDC No. H-02-CV-1491.

Before JONES, BENAVIDES, and CLEMENT,
Circuit Judges.

Summary Calendar
PER CURIAM. JEN*

*1 Charles R. Gibson, Jr., ("Gibson"), Texas prisoner
# 8580066, appeals from the dismissal ofhis civil action
in which he alleged that the Veteran's Administration
("VA"): mixed up his records with the records ofother
veterans, causing him to be denied over 20 years of
disability benefits; released confidential information in
violation of the Privacy Act, 5 U.S.C. § 522a; and
conspired with certain Texas prison officials to deprive
him ofhis VA records for two weeks. Gibson argues
that the district court erred by finding that it did not
have jurisdiction over his claims that the VA violated
his constitutional rights and that he stated a viable
claim against the VA for violating the Privacy Act by
releasing his confidential records. Gibson also argues
that he stated viable conspiracy claims against the
Texas prison officials. Finally, Gibson contends that
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his claims that Texas prison officials mistreated him
should have been joined with his other claims and that
the documents he submitted to this court prove his
conspiracy claim.

[11[2] The district court correctly concluded that it did

not have jurisdiction over Gibson's claims that the VA
violated his constitutional rights because actions
pursuant to Bivens v. Six Unknown Named Agents of
the Federal Bureau of Narcotics, 403 U.S. 388. 91
S.Ct. 1999, 29 L.Ed.2d 619 (1971), may not be
maintained against a federal agency. See F.D.LC. v.
Meyer, 510 U.S. 471, 484-85. 114 S.Ct. 996, 127
L.Ed.2d 308 (1994). Since Gibson did not allege that
the VA improperly disclosed his records to anyone, he
failed to state a claim against the VA under the Privacy
Act for the improper disclosure of his records. See 5
U.S.C. § 522a(b); see also Quinn_v. Stone, 978 F.2d
126, 131 (3d. Cir.1992).

[31 Because Gibson did not "plead the operative facts"

of his conspiracy claim, he did not state a conspiracy
claim upon which relief could be granted. Lynch v.
Cannatella, 810 F.2d 1363. 1369-70 (5th Cir.1987).
Gibson's reliance on the documents he submitted to
this court to prove his conspiracy claim is misplaced,
as we "may not consider new evidence furnished for the
first time on appeal." Theriot v. Parish of Jefferson,
185 F.3d 477, 491 n . 26 (S5th Cir.1999). Similarly,
we will not consider Gibson's claims that T exas prison
officials mistreated him, because these claims were not
raised in the district court. See Leverette v. Louisville
Ladder Co., 183 F.3d 339, 342 (S5th Cir.1999).
Accordingly, the district court's dismissal of Gibson's
civil action is AFFIRMED. Gibson's motions for
appointment of counsel, for leave to file supplemental
brief and for leave to supplement the record are
DENIED.

FN* Pursuant to STH CIR. R. 47.5, the court
has determined that this opinion should not
be published and is not precedent except under
the limited circumstances set forth in STH
CIR. R. 47.5.4.

2003 WL 22849810 (5th Cir.(Tex.))

END OF DOCUMENT

Copr. © West 2004 No Claim to Orig. U.S. Govt. Works

Page 2



Page 1

LEXSEE 2003 U.S. APP. LEXIS 23845

HAROLD H. THOMPSON, Plaintiff-Appellant, v. DONAL CAMPBELL, Commissioner,
Tennessee Department of Correction; JIM ROSE, Assistant Commissioner; FRED
RANEY, Warden, Northwest Correctional Facility; TONY MAYS, Administrative

Lieutenant; Defendants-Appellees.

No. 02-5588

UNITED STATES COURT OF APPEALS FOR THE SIXTH CIRCUIT

2003 U.S. App. LEXIS 23845

November 20, 2003, Filed

NOTICE: [*1] NOT RECOMMENDED FOR FULL-
TEXT PUBLICATION. SIXTH CIRCUIT RULE 28(g)
LIMITS CITATION TO SPECIFIC SITUATIONS.
PLEASE SEE RULE 28(g) BEFORE CITING IN A
PROCEEDING INA COURT IN THE SIXTH CIRCUIT.
IF CITED, A COPY MUST BE SERVED ON OTHER
PARTIES AND THE COURT. THIS NOTICE IS TO BE
PROMINENTLY DISPLAYED IF THIS DECISION IS
REPRODUCED.

PRIOR HISTORY: ONAPPEAL FROM THE UNITED
STATES DISTRICT COURT FOR THE WESTERN
DISTRICT OF TENNESSEE. 00-01351. Todd. 04-24-
02.

DISPOSITION: Affirmed.

LexisNexis (TM) HEADNOTES- Core Concepts:

COUNSEL: HAROLD H. THOMPSON, Plaintiff -
Appellant, Pro se, Tiptonville, TN.

For DONAL CAMPBELL, Defendant - Appellee:
Kimberly J. Dean, Deputy Attorney Gen, Stephanie R.
Reevers, Asst. Attorney Gen., Office of the Attorney
General, Nashville, TN.

JUDGES: Before: NELSON, GIBBONS, and SUTTON,
Circuit Judges.

OPINIONBY: Sutton

OPINION:

SUTTON, Circuit Judge. Harold Thompson is a
Tennessee prison inmate, a self-proclaimed anarchist,
and an inventive litigant. In December 2000, he sued sev-
eral Tennessee prison officials undg U.S.C. § 1983

challenging the validity of several prisoner-mail policies
adopted by the State of Tennessee, including most notably
the State's policy of withholding incoming mail from "an-
archist" organizations. [*2] Thompson claims that this
policy suppresses communication in violation of the First
(and Fourteenth) Amendment and denies him meaning-
ful access to the courts in violation of tH@urteenth
AmendmentThompson also raises Eirst Amendment
challenge to a policy that prohibits inmates from re-
ceiving books, magazines, and newspapers from sources
other than their publisher. Finally, Thompson raib&st
Amendmerdénd due process challenges to a prison policy
prohibiting the delivery—and in many cases requiring the
destruction—of incoming standard-rate mail without no-
tice to the inmate. The district court entered a judgment
rejecting Thompson's claims as a matter of law, and we
AFFIRM.

Harold Thompson is serving a life sentence at
the Northwest Correctional Complex in Tiptonville,
Tennessee. While confined in prison, Thompson has be-
come (perhaps understandably) a vigorous critic of gov-
ernment authority, embracing "anarchism" as a political
philosophy.

No less understandably, the Tennessee Department
of Corrections (the "Department" or "TDOC") goes to
great lengths to avoid "anarchy" in its institutions, in-
cluding in its Northwest Correctional Complex. To that
end, the Department [*3] has adopted a policy of with-
holding mail that may pose a threat to institutional secu-
rity, including mail that, "in the opinion of the warden,"
could "reasonably be considered" to "advocate, facili-
tate, or otherwise present a risk of lawlessness, ... anar-
chy, or rebellion against government authority." TDOC
Policy No. 507.02(VI)(C)(3). This policy also covers,
among other things, mail that could "reasonably be con-
sidered" to "contain obscene photographs, pictures, or
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drawings" or "materials specifically found to be detrimen-
tal to prisoners' rehabilitation because [they] could en-
courage deviate criminal sexual behaviors." TDOC Policy
No. 507.02(VI)(C)(3)(e) & (h).

On numerous occasions between November 1999 and
October 2000, prison mail-room staff forwarded Mr.
Thompson's mail to the Warden, Fred Raney, for re-
view under this policy. In each case, Raney personally
reviewed the items and determined that they posed a se-
curity threat. Each time, Thompson received a memo no-
tifying him that prison officials had intercepted the par-
ticular piece of mail. The policy then provided Thompson
an opportunity to appeal the Warden's decision to the
Assistant Commissioner of the Tennessee Department
[*4] of Correction, Jim Rose. The policy, however, does
not allow an inmate access to the intercepted material for
purposes of the appeal. Only if successful on appeal does
the inmate learn anything more than the name of the inter-
cepted publication. On several occasions, Mr. Thompson
successfully invoked the appeals process and ultimately
received mail that initially had been withheld.

On at least two dozen occasions, however, Thompson
failed to obtain relief through these administrative ap-
peals, and prison officials returned the mail to its sender—
twenty-two times due to “anarchist” content and two
times due to obscene or sexual content. According to the
Warden, he based his decision to reject these items on his
professional judgment that they might potentially disrupt
the security of the institution. Thompson challenges the
policy on its face and as applied to these particular items.

The Department has two other policies at issue in this
case. One prohibits prisoners from receiving books, mag-
azines, and newspapers unless their publisher or a recog-
nized distributor sends them directly to the inmate. TDOC
Policy No. 5702(VI)(C)(5) ("Printed materials may be
received by inmates in an [*5] unlimited amount, pro-
vided they are mailed directly from the publisher(s) or
recognized commercial distributor.”). The other policy
prohibits prisoners from receiving "standard rate mail"
(also known as "bulk rate mail"). Under the policy, the
prison mail room will return such items when the sender
guarantees return postage, but otherwise destroys them.
Exempted under this policy are "books, magazines, and
newspapers received directly from the publisher or a rec-
ognized distributor" because these materials "are assumed
to have been purchased." Prisoners "who want to receive
other items that are normally sent bulk rate mail" must
make arrangements to prepay first-class or second-class
postage. TDOC Policy 5702.02(VI)(D). Prison officials,
however, do not give inmates notice, whether before or
after the fact, that they have received standard rate mail.

In December 2000, Thompson filed 81983 ac-

tion challenging these policies and seeking declara-
tory and injunctive relief (but no damages). He brought
the suit against four Tennessee prison officials in their
official and individual capacities: Donal Campbell,
the Commissioner of the Tennessee Department of
Corrections; Jim Rose, the [*6] Assistant Commissioner;
Fred Raney, the Warden; and Lieutenant Tony Mays, the
Mailroom Supervisor (and a Correctional Officer).

Though it is by no measure a model of clarity,
Thompson's complaint, fairly read, raises six distinct
claims: (1) the Department's policy regarding anarchy-
related mail violates thé-irst Amendmenbn its face
because it is overbroad, vague, and not reasonably re-
lated to legitimate penological interests; (2) the anar-
chy-related mail policy, as applied to the particular items
enumerated in Thompson's complaint, violatesFiust
Amendment(3) the "publishers only" rule violates the
First Amendment4) the standard-rate mail rule violates
the First Amendment(5) the standard-rate mail rule vio-
lates theFourteenth Amendmeby providing for the re-
jection or destruction of such mail without notice; and (6)
the anarchy-related mail policy denies Thompson mean-
ingful access to the courts in violation of tReurteenth
Amendment.

The prison officials moved for summary judgment,
arguing that these claims all fail as a matter of law. The
district court granted the motion. In upholding the facial
validity of these three prison policies, the court deter-
mined that [*7] they reasonably related to legitimate
penological objectives. The court, however, did not dis-
cuss Thompson's as-applied challenge to the anarchy-
related mail policy. Thompson appealed.

All inmate challenges to the conditions of confine-
ment implicate two bookend principles. At one end, it
is clear that incarceration does not strip inmates of all
constitutional protectionsSee Turner v. Safley, 482 U.S.
78, 84, 96 L. Ed. 2d 64, 107 S. Ct. 2254 (198hHould
"a prison regulation or practice offend[] a fundamental
[] guarantee" accorded Thompson by the Constitution,
the federal courts stand ready to "discharge their duty to
protect [his] constitutional rights.Id. (quotation omit-
ted). "Prison walls do not form a barrier separating prison
inmates from the protections of the Constitutiolal.'

Atthe other end, itis clear that the constitutional rights
of inmates are "more limited in scope than the constitu-
tional rights held by individuals in society at larg&haw
v. Murphy, 532 U.S. 223, 229, 149 L. Ed. 2d 420, 121 S.
Ct. 1475 (2001)Recognizing that the federal judiciary is
"particularly ill equipped to deal with" the "complex [*8]
and intractable" problems of prison administration, we
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"generally [] defer[] to the judgments of prison officials

in upholding [] regulations” like those challenged here.
Id. (citation and quotation omitted). "Where, as here, a
state penal system is involved, federal courts have addi-
tional reason to accord deference to the appropriate prison
authorities."McKune v. Lile, 536 U.S. 24, 37, 153 L. Ed.
2d 47, 122 S. Ct. 2017 (200g)uotation omitted).

Accordingly, while inmates like Mr. Thompson may
bring constitutional challenges to the conditions of their
confinement, those challenges receive deferential review.
So long as the prison regulation at issue "is reasonably
related to legitimate penological interests," it will satisfy
the ConstitutionTurner, 482 U.S. at 89n making this
determinationTurnertells us to consider (1) whether the
regulation advances legitimate and neutral penological
interests, and whether the regulation is rationally related
to those interests; (2) whether alternative means of exer-
cising the right remain open to the inmates; (3) whether
accommodation of the asserted constitutional right will
have a marked [*9] impact on guards, inmates, and the
allocation of prison resources; and (4) whether the regula-
tion amounts to an "exaggerated response” to the problem.
Seeid. at 89-90

A.

Applying these measures to the Department's policy
of withholding mail advocating "anarchy" or containing
"obscenity,” we agree with the district court that the pol-
icy on its face satisfies the Constitutidfirst, prison of-
ficials have articulated a rational connection between the
policy and legitimate and neutral penological interests.
Maintaining security constitutes a legitimate penological
interest,Thornburgh v. Abbott, 490 U.S. 401, 415, 104 L.
Ed. 2d 459, 109 S. Ct. 1874 (1988} does rehabilitating
prisonersPell v. Procunier, 417 U.S. 817, 823, 41 L. Ed.
2d 495, 94 S. Ct. 2800 (1974 nd regulations are "'neu-
tral' in the technical sense in which [the Supreme Court]
meant and used that termTrner," when, as with these
regulations, they "draw distinctions between publications
solely on the basis of their potential implications for [a
legitimate penological objective]Thornburgh, 490 U.S.
at 415-16 As for a "rational [*10] connection" between
the policy and these interests, the issue is not whether the
prohibited materials have in fact caused problems or are
even "likely" to cause problems, but whether a reason-
able official might think that the policy advances these
interests.See id. at 417Surely in this instance the re-
lationship between the policy (prohibiting materials that
advocate anarchy or contain obscenity) and the goals (se-
curity, order, and rehabilitation) is not "so remote as to
render the policy arbitrary or irrationalTurner, 482 U.S.
at 89-90 Because anarchy and obscenity are incompat-
ible with security, order, and rehabilitation, this policy

falls well within the realm of the reasonable.

Second, alternative means of exercisingrirst
Amendmentrights remain open under the policy.
According to the Supreme Court, the right in question
must be read "sensibly and expansivelylornburgh,
490 U.S. at 417Here, the right in question is the right
to receive and read publicatior3ee id. at 417-18And,
as Thornburghinstructs, when the regulation permits "a
broad range of publications to be sent, received, and [*11]
read,” as does the one here, a court must conclude that
alternative means of exercising the right remain ofs&e
id. at 418 See also O'Lone v. Estate of Shabazz, 482 U.S.
342,351-52,96 L. Ed. 2d 282, 107 S. Ct. 2400 (198{)
holding a regulation restricting a Muslim practice where
inmates were permitted to participate in other Muslim
practices)Turner, 482 U.S. at 9Qupholding a regulation
restricting communication among inmates where other
modes of expression remained open).

Third, a policy permitting prisoners to receive mate-
rials that advocate anarchy or contain obscenity would
have a significant impact on prison guards, other inmates,
and the allocation of prison resources. We cannot ignore
"the likelihood that such material will circulate within
the prison[,] raising the prospect of ... [a] 'ripple effect."
Thornburgh, 490 U.S. at 418ee also Turner, 482 U.S at
92. While, onthis record, we have no reason to believe that
Mr. Thompson will rise up against his jailors or engage in
deviant sexual conduct should he possess such materials,
we cannot discount the possibility that [*12] other more
volatile prisoners will. Nor can we discount the costs of
requiring prison administrators to allow some prisoners
access to such materials while ensuring that others do not
gain access to them. "The courts should defer to the 'in-
formed discretion' of corrections officials" on questions
like theseThornburgh, 490 U.S. at 41@uoting Turner,

482 U.S. at 9

Fourth, this regulation does not represent an "exag-
gerated response to the problem at hand." Mr. Thompson
has not met his burden of "point[ing] to an alternative
that fully accommodates [his] rights d& minimiscost
to valid penological interestsThornburgh, 490 U.S. at
418 See O'Lone, 482 U.S. at 35®lacing the burden on
prison officials to disprove the availability of alternatives
... [would] fail[] to reflect the respect and deference that
the United States Constitution allows for the judgment
of prison administrators."). The only alternative proposed
by Thompson—allowing him to receive these materials
upon his promise not to disseminate them—would require
prison officials to take him at his word or would require
prison [*13] officials to devote considerable resources to
verifying that he is keeping his word. Our modest role in
reviewing constitutional challenges to prison rules does
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not permit us to require prisons to take such measures.

Nor, contrary to Mr. Thompson's position, does it
make a difference that the policy grants prison offi-
cials broad discretion and that prison officials exercise
this discretion differently in different Tennessee prisons.
Thornburghapproved similar regulations in the face of a
similar challenge. "Where the regulations at issue concern
the entry of materials into the prison," the Supreme Court
stated, "a regulation which gives prison authorities broad
discretion is appropriate 490 U.S. at 416And where
regulations allow for an assessment "under the conditions
of a particular prison at a particular time," the Court ex-
plained, "the exercise of discretion ... may produce seem-
ing 'inconsistencies.d. at 417& n.15. "But what may
appear to be inconsistent results," the Court added, "are
not necessarily signs of arbitrariness or irrationality [be-
cause] given the likely variability within and between
institutions over time, greater consistency [*14] might
be attainable only at the cost of a more broadly restrictive
rule against admission of incoming publicationkl’ at
417 n.15 All things considered, this regulation does not
violate theFirst Amendmentn its face.

B.

Mr. Thompson alternatively argues that this policy
violates theFirst Amendmenas applied to specific mail
sent to him that advocates "anarchism." Thompson claims
that, whether or not the policy validly targets materials
that advocate "anarchy," prison officials unconstitution-
ally applied the policy to materials that discuss "anar-
chism." Anarchy and anarchism, Thompson adds, are dis-
tinct. See Webster's Third New Int'l Dictionar$ (2002)
("Anarchism" is "a political theory opposed to all forms
of government and governmental restraint and advocating
voluntary cooperation and free association of individuals
and groups in order to satisfy their needs."). While anar-

necessary evil; in its worst state, an intolerable one.").

In addressing this distinct constitutional claim, "the
guestion remains whether the prison regulati@ssap-
pliedto [Thompson], are 'reasonably related to legitimate
penological interests.'Shaw v. Murphy, 532 U.S. 223,
232, 149 L. Ed. 2d 420, 121 S. Ct. 1475 (20(dhpha-
sis added). Thompson bears a "heavy burden" if he is to
succeed on this claimd. He must "overcome the pre-
sumption that the prison officials acted within their 'broad
discretion. [*16] "Id.

Perhaps as a result of the informality of Mr.
Thompson's pleadings, the district court did not sepa-
rately explain why it rejected this as-applied challenge.
Customarily, the absence of the district court's thinking on
the point and the absence of the publications atissue in the
record would be reason enough for remanding the case to
allow the trial court to review the issue in the firstinstance.
In this case, however, the Tennessee Attorney General ar-
gues that we should reject the argument as a matter of law
because the State moved for summary judgment on all
issues before the district court and Mr. Thompson failed
to satisfy his burden of creating a fact dispute on any of
them, including the as-applied challenge. We agree.

Thompson has not shown that he requested the chal-
lenged publications in discovery. He has not shown that
the State improperly denied him access to the publications
through discovery. And he has not shown that the district
court improperly refused to order the State to produce
the publications. To the extent he wished to preserve a
meaningful as-applied challenge in this case, it was his
duty to seek these publications in discovery, and it was
his duty, [*17] to the extent discovery access to the
publications improperly was denied, to ask the district
court to order production of the documents. Thompson
has not shown that he did any of these things. Nor has

chy assuredly represents an undesirable end, Thompson he shown that when he received the State's motion for
suggests, anarchism does not necessarily amount to a summary judgment, he either raised the access-to-the-
means to that end, because anarchism as a political phi- publications issue or otherwise created a material fact

losophy opposes government, not ordgee The Oxford
Companion to Philosoph$1 (Ted Honderich ed., 1995)
("Anarchism [*15] does not preclude social organization,
social order or rules, the appropriate delegation of author-
ity, or even of certain forms of government, as long as this
is distinguished from the state and as long as it is admin-
istrative and not oppressive, coercive, or bureaucratic.").
See alsdHenry David ThoreauCivil Disobedience and
Other Essaysl (Dover Publ'ns. 1993) ("That govern-
ment is best which governs not at all' and when men
are prepared for it, that will be the kind of government
which they will have."); Thomas Pain€ommon Sense
65 (Kramnick ed., 1986) ("Society is in every state a
blessing, but Government, even in its best state, is but a

dispute about the claim. Under these circumstances, the
as-applied challenge must be rejected as a matter of law.

Mr. Thompson next claims that the district court
erred in rejecting higirst Amendmenthallenges to the
Department's (1) "publishers only" policy and (2) "stan-
dard rate mail" policy. He is mistaken in both respects.

The "publishers only" policy, recall, prohibits inmates
from receiving books, magazines, and newspapers from
sources other than their publisher. We need not engage in
a Turneranalysis of this policy because precedent bound
the district court, and binds us, in addressing fiist
Amendmenthallenge. InBell v. Wolfish, 441 U.S. 520,
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550, 60 L. Ed. 2d 447,99 S. Ct. 1861 (1978 Supreme
Court held that a "publishers only" rule for receiving hard
cover books does not [*18] violate tiérst Amendment.
This Court extended that rule to softcover materials in
Ward v. Washtenaw County Sheriff's Dep't., 881 F.2d 325,
330 (6th Cir. 1989)holding that a "publishers only" pol-
icy for receiving magazines does not violate thiest
Amendment Nothing about the Department's policy or
Thompson's challenge to it overcomes these controlling
precedents.

Precedent likewise defeats ThompsonErst
Amendmenthallenge to the "standard rate mail" pol-
icy. In Sheets v. Moore, 97 F.3d 164 (6th Cir. 1998iis
Court upheld the constitutionality of a similar Michigan
prohibition against what was then known as "bulk rate
mail." See id. at 168-69Since Sheetsthis Court has
upheld the constitutionality of the very same Tennessee
policy at issue here, albeit in an unpublished opiniBee
Jones v. Campbell, 23 Fed. Appx. 458, 464 (6th Cir. 2001)
(holding that the Department's standard rate mail policy is
reasonably related to legitimate penological objectives).
We adhere t&heetandJoneshere.

Though the district court did not address the issue
and the defendants did not brief it, we also [*19] read
Thompson'gro secomplaint and briefs to raise a due pro-
cess challenge to the standard-rate mail policy. Thompson
takes issue with the lack of notice to the inmate that occurs
under the policy when standard-rate mail is received by
the prison and either returned to its sender or destroyed. In
the absence of notice that standard rate mail was rejected
or destroyed, he argues that a prisoner cannot arrange to
have first-class or second-class postage paid. This, he
concludes, violates due process.

Thompson is wrong. He has not established a prop-
erty or liberty interest in receiving non-subscription, stan-
dard-rate mail (and the policy does not affect subscription,
standard rate mail). Without deprivation of a protected in-
terest, he has no due process claim separate froRirkts
Amendmentlaim, which we have already rejecteBee
Board of Regents v. Roth, 408 U.S. 564, 571, 33 L. Ed.
2d 548, 92 S. Ct. 2701 (197Zf. Procunier v. Martinez,
416 U.S. 396, 408 n.11, 417, 40 L. Ed. 2d 224, 94 S. Ct.
1800 (1974)holding that the "decision to censor or with-
hold delivery of a particular letter must be accompanied
by minimum procedural safeguards, [*20] " but noting
that "different consideration may come into play in the
case of mass mailings"pverruled on other grounds by
Thornburgh, 490 U.S. at 413-1#rison Legal News v.
Cook, 238 F.3d 1145, 1152-53 (9th Cir. 20Qhplding

that an inmate is entitled to due process guarantees when
prison officials withholdgsubscriptiorbulk-rate mail) But

see Prison Legal News v. Lehman, 272 F. Supp. 2d 1151,
1160 (W.D. Wash. 2003holding that "the addressees of
[non-subscription, standard rate] mail must be afforded
the same procedural protections afforded to recipients of
first class, second class, and subscription standard rate
mail under Department regulations").

V.

Mr. Thompson raises three other contentions. He
first contends that withholding mail from the "Anarchist
Prisoners Legal Aid Network" denies him access to the
courts in violation of thé&ourteenth Amendmerit bring-
ing this claim, however, Thompson offers no explanation
how it differs from hisFirst Amendmenthallenge to the
mail policy and does not identify a single case address-
ing an access-to-courts challenge. We accordingly reject
this claim as a matter of law. [*215ee Lewis v. Casey,
518 U.S. 343, 351, 135 L. Ed. 2d 606, 116 S. Ct. 2174
(1996) (requiring a plaintiff to allege and prove actual
injury); Boswell v. Mayer, 169 F.3d 384, 387 (1998}-
firming dismissal of an access-to-courts claim because
plaintiff did not "allege that the incoming letter pertained
to ongoing or anticipated litigation challenging either his
sentence or the conditions of his confinement").

He next contends that the district court abused its dis-
cretion in not requesting an attorney to represent him.
See 28 U.S.C. § 1915(e)(@)rhe court may request an
attorney to represent any such person unable to afford
counsel."). We disagree. Were this a criminal case, the
law would entitle Thompson to counsel. But the district
court did not abuse its discretion by declining to "request"
counsel here because this is ordinary civil litigation and
because Thompson has not shown that he has a com-
pelling claim.

Thompson, finally, argues that the district court
abused its discretion in granting summary judgment to
the prison officials without considering some discovery
documents that Thompson attempted to file prematurely.
[*22] No abuse of discretion occurred, however, because
the district court did nothing to prevent Thompson from
filing the materials in connection with his opposition to
the defendants' motion for summary judgment. The court
sensibly just prohibited him from filing the materials pre-
maturely.

V.

For the foregoing reasons, we AFFIRM.
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Prisoner brought § 1983 action against prison officials
challenging the validity of several prisoner mail
policies alleging they violated the First and Fourteenth
Amendments. The United States District Court for the
Western District of Tennessee granted summary
judgment in favor ofdefendants. Prisoner appealed. The
Court of Appeals, Sutton, Circuit Judge, held that: (1)
policy of withholding mail advocating anarchy or
containing obscenity did not violate First Amendment
on its face; (2) prisoner failed to satisfy burden of
creating factual dispute as to whether policy violated
the First Amendment as applied; (3) rule prohibiting
prisoners from receiving books, magazines, or
newspapers from sources other than their publisher did
not violate the First Amendment; (4) prisoner failed to
establish property or liberty interest in receiving
standard rate mail; and (5) prisoner was not entitled to

have district court appoint an attorney to represent him.

Affirmed.
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[1] Constitutional Law %=-)0.4(1)
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[1] Prisons %~=--4(9)
310k4(9) Most Cited Cases

Prison's policy ofwithholding mail advocating anarchy
or containing obscenity did not violate the First
Amendment on its face; officials articulated rational
connection between policy and legitimate penological
interests of maintaining security, regulations were
neutral, alternative means of exercising First
Amendment rights remained open under policy, a
policy allowing those materials would have significant
impact on guards and resources, and regulation did not
represent an exaggerated response to problem.
U.S.C.A. Const.Amend. 1.

[2] Prisons %~=--4(9)
310k4(9) Most Cited Cases

Prisoner failed to satisfy his burden of creating a factual
dispute as to whether prison's policy of withholding
mail advocating anarchy or containing obscenity
violated the First Amendment as applied to specific
mail sent to prisoner; prisoner had duty to preserve as
applied challenge by obtaining publications, prisoner
failed to show that he requested challenged publications
in discovery, and prisoner failed to show the district
court improperly refused to order prison to produce
publications. U.S.C.A. Const.Amend. 1.

[3] Constitutional Law £=--0.1(1.3)
92k90.1(1.3) Most Cited Cases

[3] Prisons %:=-74(9)
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Prison's rule prohibiting prisoners fiom receiving
books, magazines, or newspapers ffom sources other
than their publisher did not violate the First
Amendment; regulation was content neutral and
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necessary to serve legitimate and neutral objective of
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SUTTON, Circuit Judge.
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*%] Harold Thompson is a Tennessee prison inmate,

a selfproclaimed anarchist, and an inventive litigant.
In December 2000, he sued several Tennessee prison
officials under 42 U.S.C. § 1983, challenging the
validity ofseveral prisoner-mail policies adopted by the
State of Tennessee, including most notably the State's
policy of withholding incoming mail from "anarchist"
organizations. Thompson claims that this policy
suppresses communication in violation ofthe First (and
Fourteenth) Amendment and denies him meaningful
access to the courts in violation of the Fourteenth
Amendment. Thompson also raises a First
Amendment challenge to a policy that prohibits
inmates from receiving books, magazines, and
newspapers from sources other than their publisher.
Finally, Thompson raises First Amendment and due
process challenges to a prison policy prohibiting the
delivery-and in many cases requiring the destruction-of
incoming standard-rate mail without notice to the
inmate. The district court entered a judgment rejecting
Thompson's claims as a matter of law, and we
AFFIRM.

Harold Thompson is serving a lif sentence at the
Northwest Correctional Complex in Tiptonville,
Tennessee. While confined in prison, Thompson has
become (perhaps understandably) a vigorous critic of
government authority, embracing "anarchism" as a
political philosophy.

No less understandably, the Tennessee Department of
Corrections (the "Department" or "TDOC") goes to
great lengths to avoid "anarchy" in its institutions,
including in its Northwest Correctional Complex. To
that end, the Department has adopted a policy of
withholding mail that may pose a threat to institutional
security, including mail that, "in the opinion of the
warden," *565 could "reasonably be considered" to
"[a]dvocate, facilitate, or otherwise present a risk of
lawlessness, ... anarchy, or rebellion against
government authority." TDOC Policy No.
507.02(VI)(C)(3). This policy also covers, among
other things, mail that could "reasonably be
considered" to "[clontain obscene photographs,
pictures, or drawings" or "materials specifically found
to be detrimental to prisoners' rehabilitation because
[they] could encourage deviate criminal sexual
behaviors." TDOC Policy No. 507.02(VIC)(3)(e) &

(h).

On numerous occasions between November 1999 and
October 2000, prison mail-room staff forwarded Mr.
Thompson's mail to the Warden, Fred Raney, for
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review under this policy. In each case, Raney
personally reviewed the items and determined that they
posed a security threat. Each time, Thompson received
a memo notifying him that prison officials had
intercepted the particular piece of mail. The policy
then provided Thompson an opportunity to appeal the
Warden's decision to the Assistant Commissioner of
the Tennessee Department of Correction, Jim Rose.
The policy, however, does not allow an inmate access
to the intercepted material for purposes of the appeal.
Only if successful on appeal does the inmate learn
anything more than the name of the intercepted
publication. On several occasions, Mr. Thompson
successfully invoked the appeals process and ultimately
received mail that initially had been withheld.

**2 On at least two dozen occasions, however,
Thompson failed to obtain relief through these
administrative appeals, and prison officials returned the
mail to its sender-twenty-two times due to "anarchist"
content and two times due to obscene or sexual
content. According to the Warden, he based his
decision to reject these items on his professional
judgment that they might potentially disrupt the
security ofthe institution. Thompson challenges the
policy on its face and as applied to these particular
items.

The Department has two other policies at issue in this
case. One prohibits prisoners ffom receiving books,
magazines, and newspapers unless their publisher or a
recognized distributor sends them directly to the
inmate. TDOC Policy No. 5702(VD)(C)(5) ("Printed
materials may be received by inmates in an unlimited
amount, provided they are mailed directly from the
publisher(s) or recognized commercial distributor.").
The other policy prohibits prisoners flom receiving
"standard rate mail" (also known as "bulk rate mail").
Under the policy, the prison mail room will return such
items when the sender guarantees return postage, but
otherwise destroys them. Exempted under this policy
are "[bJooks, magazines, and newspapers received
directly from the publisher or a recognized distributor"
because these materials "are assumed to have been
purchased." Prisoners "who want to receive other items
that are normally sent bulk rate mail" must make
arrangements to prepay first-class or second-class
postage. TDOC Policy 5702.02(VI)(D). Prison
officials, however, do not give inmates notice, whether
before or affer the fact, that they have received standard
rate mail.

In December 2000, Thompson filed a § 1983 action
challenging these policies and seeking declaratory and
injunctive relief(but no damages). He brought the suit
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against four Tennessee prison officials in their official
and individual capacities: Donal Campbell, the
Commissioner of the Tennessee Department of
Corrections; Jim Rose, the Assistant Commissioner;
Fred Raney, the Warden; and Lieutenant Tony Mays,
the Mailroom Supervisor (and a Correctional Officer).

*566 Though it is by no measure a model of clarity,

Thompson's complaint, fairly read, raises six distinct
claims: (1) the Department's policy regarding
anarchy-related mail violates the First Amendment on
its face because it is overbroad, vague, and not
reasonably related to legitimate penological interests;
(2) the anarchy-related mail policy, as applied to the
particular items enumerated in Thompson's complaint,
violates the First Amendment; (3) the "publishers
only" rule violates the First Amendment; (4) the
standard-rate mail rule violates the First Amendment;
(5) the standard-rate mail rule violates the Fourteenth
Amendment by providing for the rejection or
destruction of such mail without notice; and (6) the
anarchy-related mail policy denies Thompson
meaningful access to the courts in violation of the
Fourteenth Amendment.

**%3 The prison officials moved for summary
judgment, arguing that these claims all fail as a matter
oflaw. The district court granted the motion. In
upholding the facial validity of these three prison
policies, the court determined that they reasonably
related to legitimate penological objectives. The court,
however, did not discuss Thompson's as-applied
challenge to the anarchy-related mail policy.
Thompson appealed.

IL

All inmate challenges to the conditions ofconfinement
implicate two bookend principles. At one end, it is
clear that incarceration does not strip inmates of all
constitutional protections. See Turner v. Safley, 482
U.S. 78, 84, 107 S.Ct. 2254, 96 L.Ed.2d 64 (1987).
Should "a prison regulation or practice ofend[ | a
fundamental [ ] guarantee" accorded Thompson by the
Constitution, the federal courts stand ready to
"discharge their duty to protect [his] constitutional
rights." Id. (quotation omitted). "Prison walls do not
form a barrier separating prison inmates fiom the
protections of the Constitution." Id.

At the other end, it is clear that the constitutional
rights of inmates are "more limited in scope than the
constitutional rights held by individuals in society at
large." Shaw v. Murphy, 532 U.S. 223, 229, 121
S.Ct. 1475, 149 L.Ed.2d 420 (2001). Recognizing
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that the federal judiciary is "particularly ill equipped to
deal with" the "complex and intractable" problems of
prison administration, we "generally [ ] defer| ] to the
judgments of prison officials in upholding [ ]
regulations" like those challenged here. Id. (citation
and quotation omitted). "Where, as here, a state penal
system is involved, federal courts have additional
reason to accord deference to the appropriate prison
authorities." McKune v. Lile, 536 U.S. 24, 37, 122
S.Ct. 2017, 153 L.Ed.2d 47 (2002) (quotation
omitted).

Accordingly, while inmates like Mr. Thompson may

bring constitutional challenges to the conditions of
their confinement, those challenges receive deferential
review. So long as the prison regulation at issue "is
reasonably related to legitimate penological interests,"
it will satisfy the Constitution. Turner, 482 U.S. at
89. In making this determination, Turner tells us to
consider (1) whether the regulation advances legitimate
and neutral penological interests, and whether the
regulation is rationally related to those interests; (2)
whether alternative means ofexercising the right remain
open to the inmates; (3) whether accommodation ofthe
asserted constitutional right will have a marked impact
on guards, inmates, and the allocation of prison
resources; and (4) whether the regulation amounts to
an "exaggerated response" to the problem. See id. at
89-90.

*567 A.

[11 Applying these measures to the Department's
policy of withholding mail advocating "anarchy" or
containing "obscenity," we agree with the district court
that the policy on its face satisfies the Constitution.
First, prison officials have articulated a rational
connection between the policy and legitimate and
neutral penological interests. Maintaining security
constitutes a legitimate penological interest,
Thornburgh v. Abbott, 490 U.S. 401, 415, 109 S.Ct.
1874, 104 L.Ed.2d 459 (1989), as does rehabilitating
prisoners, Pell v. Procunier, 417 U.S. 817, 823, 94
S.Ct. 2800, 41 L.Ed.2d 495 (1974). And regulations
are " 'neutral' in the technical sense in which [the
Supreme Court] meant and used that term in Turner, "
when, as with these regulations, they "draw
distinctions between publications solely on the basis of
their potential implications for [alegitimatepenological
objective]." Thornburgh, 490 U.S. at 415-16. As for
a "rational connection" between the policy and these
interests, the issue is not whether the prohibited
materials have in fact caused problems or are even
"likely" to cause problems, but whether a reasonable
official might think that the policy advances these
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interests. See id. at 417. Surely in this instance the
relationship between the policy (prohibiting materials
that advocate anarchy or contain obscenity) and the
goals (security, order, and rehabilitation) is not "so
remote as to render the policy arbitrary or irrational."
Turner, 482 U.S. at 89-90. Because anarchy and
obscenity are incompatible with security, order, and
rehabilitation, this policy falls well within the realm of
the reasonable.

*%4 Second, alternative means of exercising First
Amendment rights remain open under the policy.
According to the Supreme Court, the right in question
must be read "sensibly and expansively." Thornburgh,
490 U.S. at417. Here, the right in question is the right
to receive and read publications. See id. at 417-18.
And, as Thornburgh instructs, when the regulation
permits "a broad range of publications to be sent,
received, and read," as does the one here, a court must
conclude that alternative means of exercising the right
remain open. See id. at 418. See also O'Lone v.
Estate of Shabazz, 482 U.S. 342, 351-52. 107 S.Ct.
2400, 96 L.Ed.2d 282 (1987) (upholding a regulation
restricting a Muslim practice where inmates were
permitted to participate in other Muslim practices);
Turner, 482 U.S. at 92 (upholding a regulation
restricting communication among inmates where other
modes of expression remained open).

Third, a policy permitting prisoners to receive
materials that advocate anarchy or contain obscenity
would have a significant impact on prison guards, other
inmates, and the allocation of prison resources. We
cannot ignore "the likelihood that such material will
circulate within the prison[, ] rais[ing] the prospect of ...
[a] 'rippleeftect.' " Thornburgh, 490 U.S. at 418. See
also Turner, 482 U.S at 92. While, on this record, we
have no reason to believe that Mr. Thompson will rise
up against his jailors or engage in deviant sexual
conduct should he possess such materials, we cannot
discount the possibility that other more volatile
prisoners will. Nor can we discount the costs of
requiring prison administrators to allowsome prisoners
access to such materials while ensuring that others do
not gain access to them. "[T Jhe courts should defer to
the 'informed discretion' of corrections officials”" on
questions like these. Thornburgh, 490 U.S. at 418
(quoting Turner, 482 U.S. at 90).

Fourth, this regulation does not represent an
"exaggerated response to the problem at hand." Mr.
Thompson has not *568 met his burden of"'point[ing]
to an alternative that fully accommodates [his] rights at
de minimis cost to valid penological interests."
Thornburgh, 490 U.S. at 418. See O'Lone, 482 U.S.
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at 350 ("[P]lacing the burden on prison officials to
disprove the availability of alternatives ... [would] fail[
] to reflect the respect and deference that the United
States Constitution allows for the judgment of prison
administrators."). The only alternative proposed by
Thompson-allowing him to receive these materials
upon his promise not to disseminate them-would
require prison officials to take him at his word or would
require prison officials to devote considerable resources
to verifying that he is keeping his word. Our modest
role in reviewing constitutional challenges to prison
rules does not permit us to require prisons to take such
measures.

Nor, contrary to Mr. Thompson's position, does it
make a diference that the policy grants prison officials
broad discretion and that prison officials exercise this
discretion differently in different Tennessee prisons.
Thornburgh approved similar regulations in the face of
a similar challenge. "Where the regulations at issue
concern the entry of materials into the prison," the
Supreme Court stated, "a regulation which gives prison
authorities broad discretion is appropriate." 490 U.S.
at 416. And where regulations allow for an assessment
"under the conditions of a particular prison at a
particular time," the Court explained, "[t]he exercise of
discretion ... may produce seeming 'inconsistencies.' "
Id._at 417 & n. 15. "[BJut what may appear to be
inconsistent results," the Court added, "are not
necessarily signs of arbitrariness or irrationality
[because] [gliven the likely variability within and
between institutions over time, greater consistency
might be attainable only at the cost ofa more broadly
restrictive rule against admission of incoming
publications." Id. at417n. 15. All things considered,
this regulation does not violate the First Amendment
on its face.

B.

*%5 [2] Mr. Thompson alternatively argues that this
policy violates the First Amendment as applied to
specific mail sent to him that advocates "anarchism."
Thompson claims that, whether or not the policy
validly targets materials that advocate "anarchy," prison
officials unconstitutionally applied the policy to
materials that discuss "anarchism." Anarchy and
anarchism, Thompson adds, are distinct. See
Webster's Third New Int'l Dictionary 78 (2002)
("[A]narchism" is "a political theory opposed to all
forms of government and governmental restraint and
advocating voluntary cooperation and freeassociation of
individuals and groups in order to satisfy their needs.").
While anarchy assuredly represents an undesirable end,
Thompson suggests, anarchism does not necessarily
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amount to a means to that end, because anarchism as a
political philosophy opposes government, not order.
See The Oxford Companion to Philosophy 31 (Ted
Honderich ed., 1995) ("[A]narchism does not preclude
social organization, social order or rules, the
appropriate delegation of authority, or even of certain
forms of government, as long as this is distinguished
fiom the state and as long as it is administrative and
not oppressive, coercive, or bureaucratic."). See also
Henry David Thoreau, Civil Disobedience and Other
Essays 1 (Dover Publ'ns. 1993) (" 'That government
is best which governs not at all' and when men are
prepared for it, that will be the kind of government
which they will have."); Thomas Paine, Common
Sense 65 (Kramnick ed., 1986) ("Society is in every
state a blessing, but Government, even in its best state,
is but a necessary evil; in its worst state, an intolerable
one.").

*569 In addressing this distinct constitutional claim,
"the question remains whether the prison regulations,
as applied to [Thompson], are 'reasonably related to
legitimate penological interests.' " Shaw v. Murphy,
532 U.S. 223. 232, 121 S.Ct. 1475, 149 L..Ed.2d 420
(2001) (emphasis added). Thompson bears a "heavy
burden" ifhe is to succeed on this claim. /d. He must
"overcome the presumption that the prison officials
acted within their 'broad discretion.' " Id.

Perhaps as a result of the informality of Mr.
Thompson's pleadings, the district court did not
separately explain why it rejected this as-applied
challenge. Customarily, the absence of the district
court's thinking on the point and the absence of the
publications at issue in the record would be reason
enough for remanding the case to allow the trial court
to review the issue in the first instance. In this case,
however, the Tennessee Attorney General argues that
we should reject the argument as a matter of law
because the State moved for summary judgment on all
issues before the district court and Mr. T hompson
failed to satisfy his burden of creating a fact dispute on
any ofthem, including the as-applied challenge. We
agree.

Thompson has not shown that he requested the
challenged publications in discovery. He has not
shown that the State improperly denied him access to
the publications through discovery. And he has not
shown that the district court improperly refused to order
the State to produce the publications. To the extent he
wished to preserve a meaningful as-applied challenge in
this case, it was his duty to seek these publications in
discovery, and it was his duty, to the extent discovery
access to the publications improperly was denied, to
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ask the district court to order production of the
documents. Thompson has not shown that he did any
of these things. Nor has he shown that when he
received the State's motion for summary judgment, he
either raised the access-to-the- publications issue or
otherwise created a material fact dispute about the
claim. Under these circumstances, the as-applied
challenge must be rejected as a matter of law.

L

*%6 [3] Mr. Thompson next claims that the district
court erred in rejecting his First Amendment challenges
to the Department's (1) "publishers only" policy and (2)
"standard rate mail" policy. He is mistaken in both
respects.

The "publishers only" policy, recall, prohibits inmates
from receiving books, magazines, and newspapers from
sources other than their publisher. We need not engage
in a Turner analysis ofthis policy because precedent
bound the district court, and binds us, in addressing
this First Amendment challenge. In Bell v. Wolfish,
441 U.S. 520, 550, 99 S.Ct. 1861, 60 L.Ed.2d 447
(1979), the Supreme Court held that a "publishers
only" rule for receiving hard cover books does not
violate the First Amendment. This Court extended
that rule to soficover materials in Ward v. Washtenaw
County Sheriff's Dep't., 881 F.2d 325, 330 (6th
Cir.1989) (holding that a "publishers only" policy for
receiving magazines does not violate the First
Amendment). Nothing about the Department's policy
or Thompson's challenge to it overcomes these
controlling precedents.

Precedent likewise defeats Thompson's First
Amendment challenge to the "standard rate mail"
policy. In Sheets v. Moore, 97 F.3d 164 (6th
Cir.1996), this Court upheld the constitutionality ofa
similar Michigan prohibition against what was then
known as "bulk rate mail." See id. at 168-69. Since
Sheets, this Court has upheld the constitutionality of
the very same Tennessee policy at issue here, albeit in
an *570 unpublished opinion. See Jones v. Campbell,
23 Fed.Appx. 458, 464 (6th Cir.2001) (holding that
the Department's standard ratemail policy is reasonably
related to legitimate penological objectives). We
adhere to Sheets and Jones here.

[4] Though the district court did not address the issue
and the defendants did not brief it, we also read
Thompson's pro se complaint and briefs to raise a due
process challenge to the standard-rate mail policy.
Thompson takes issue with the lack of notice to the
inmate that occurs under the policy when standard-rate
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mail is received by the prison and either returned to its
sender or destroyed. In the absence of notice that
standard rate mail was rejected or destroyed, he argues
that a prisoner cannot arrange to have first-class or
second-class postagepaid. This, he concludes, violates
due process.

Thompson is wrong. He has not established a
property or liberty interest in receiving
non-subscription, standard-rate mail (and the policy
does not affect subscription, standard rate mail).
Without deprivation of a protected interest, he has no
due process claim separate from his First Amendment
claim, which we have already rejected. See Board of
Regents v. Roth, 408 U.S. 564, 571, 92 S.Ct. 2701,
33 L.Ed.2d 548 (1972). Cf. Procunier v. Martinez,
416 U.S. 396, 408 n. 11, 417, 94 S.Ct. 1800, 40
L.Ed.2d 224 (1974) (holding that the "decision to
censor or withhold delivery of a particular letter must
be accompanied by minimum procedural safeguards,"
but noting that "[d]ifierent consideration may come into
play in the case of mass mailings"), overruled on other
grounds by Thornburgh, 490 U.S. at 413-14: Prison
Legal News v. Cook, 238 F.3d 1145, 1152-53 (9th
Cir.2001) (holding that an inmate is entitled to due
process guarantees when prison officials withhold
subscription bulk-rate mail). But see Prison Legal
News v. Lehman, 272 F.Supp.2d 1151, 1160
(W.D.Wash.2003) (holding that "the addressees of
[non-subscription, standard rate] mail must be afforded
the same procedural protections afforded to recipients of
first class, second class, and subscription standard rate
mail under Department regulations").

Iv.

*%7 [5] Mr. Thompson raises three other contentions.
He first contends that withholding mail fiom the
"Anarchist Prisoners Legal Aid Network" denies him
access to the courts in violation of the Fourteenth
Amendment. In bringing this claim, however,
Thompson offers no explanation how it differs from his
First Amendment challenge to the mail policy and does
not identify a single case addressing an access-to-courts
challenge. We accordingly reject this claim as a matter
of law. See Lewis v. Casey, 518 U.S. 343, 351, 116
S.Ct. 2174, 135 L.Ed.2d 606 (1996) (requiring a
plaintiffto allege and prove actual injury); Boswell v.
Maver, 169 F.3d 384, 387 (6th Cir.1999) (affirming
dismissal of an access-to-courts claim because plaintiff
did not "allege that the incoming letter pertained to
ongoing or anticipated litigation challenging either his
sentence or the conditions ofhis confinement").

He next contends that the district court abused its
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discretion in not requesting an attorney to represent
him. See 28 U.S.C. § 1915(e)(1) ("The court may
request an attorney to represent any such person unable
to afford counsel."). Wedisagree. Were this a criminal
case, the law would entitle Thompson to counsel. But
the district court did not abuse its discretion by
declining to "request" counsel here because this is
ordinary civil litigation and because Thompson has not
shown that he has a compelling claim.

*571 [6] Thompson, finally, argues that the district
court abused its discretion in granting summary
judgment to the prison officials without considering
some discovery documents that Thompson attempted
to file prematurely. No abuse of discretion occurred,
however, because the district court did nothing to
prevent Thompson from filing the materials in
connection with his opposition to the defendants'
motion for summary judgment. The court sensibly
just prohibited him fiom filing the materials
prematurely.

V.
For the foregoing reasons, we AFFIRM.

81 Fed.Appx. 563, 2003 WL 22782321 (6th
Cir.(Tenn.))

END OF DOCUMENT
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OPINION:
ORDER

Russell S. Sievert appeals from his conviction for be-
ing a felon in possession of a firearm in violation 1
U.S.C. 8 922(g)Sievert requests a new trial, arguing that
he was deprived of a fair proceeding because the govern-
ment relied on a witness's prior inconsistent statement,
purportedly made out of court, not only for the purpose of
impeachment, but also for the improper purpose of sub-
stantively proving that Sievert had possessed a firearm.
Because the district [*2] court properly instructed the
jury regarding such prior inconsistent statements, we hold
that Sievert was not deprived of a fair trial and we affirm

his conviction.
l.

It is uncontroverted that Russell Sievert and Randy
Downard were in the woods near Chillicothe, Illinois on
January 10, 2001, that Sievert is a convicted felon for
purposes o8 922(g) that the rifle he is accused of pos-
sessing traveled in interstate commerce, and that the rifle
had a capacity of carrying five rounds, but was loaded
only with three rounds when police seized it. The dispute
attrial centered on whether, as the government contended,
Sievert had possessed the rifle, or, as the defense main-
tained, Downard carried not only a shotgun, but also the
rifle that Sievert stood accused of carrying. Among the
key evidence at trial was Downard's testimony.

On direct examination by the defense, Downard
testified that, when he and Sievert were stopped by
Conservation Police Officer (CPO) James Byron, he
(Downard) was carrying not only the shotgun that he
had carried to hunt coyotes, but also the rifle that the
government accused Sievert of carrying. Downard fur-
ther explained that Sievert had not carried a [*3] firearm
that day, and that Downard had received the rifle a short
time earlier from the defendant's nephew, Michael Sievert,
who had left the hunting trip early. Downard denied that
he had told CPO Jeff Baile, when Baile interviewed him,
that he had earlier heard Sievert "shoot a couple of times."

In rebuttal, the government called CPO Baile to the
stand. Baile testified that Downard had told him, on
January 10, that Downard had "heard [Sievert] shoot a
couple of times but he was target shooting." Defense
counsel did not object to Baile's testimony.

Inthe government's closing argument, the prosecution
noted the discrepancy between the testimony of Downard
and Baile. First, the prosecutor reminded the jury that
Downard's testimony had been impeached, arguing that
"although Mr. Downard in his testimony is adamant that
Mr. Sievert did not fire the weapon that evening, his tes-
timony was impeached with an earlier statement he gave
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to Officer Baile in which he said he heard Russell fire
a couple of shots." The government then questioned the

credibility of Downard's sworn testimony.

How does that testimony square with
there being a fully loaded .222 rifle carry-
ing five rounds? Mr. [*4] Sievert, Michael
Sievert, Jr., was adamant about that, fully
loaded. Witnesses observed with their own
ears that evening two shots fired from the
refuge and then the gun is found to carry only
three rounds at the time of the stop. Five mi-
nus two is three. We all learned that in grade
school | hope, but it applies right here in
court. That math tells you that from the time
the defendant, Russell Sievert, obtained that
weapon, he exercised control over it by firing
it and that is possession as is defined under
federal law.

And yet, the defense that has been put for-
ward to you is based upon Randy Downard
saying that Mr. Sievert had no gun that night.
In a sense, you can see Mr. Downard here
falling on the sword for Russell Sievert. Even
though his story that evening at the hospital
clearly indicated that Mr. Sievert had fired
the weapon on a couple of occasions — had
fired a couple of rounds, excuse me — his
statement here now is different than that.

Some of the instructions are going to give
you some guidance in what we call credibil-
ity of withesses because it's your decision to
decide what withesses you're going to believe
and what part or parts of any given witness'
testimony to [*5] believe.

One of the things you should consider is
a witness' interest or bias in this particular
case. Remember, Mr. Downard didn't have
any bones to pick with Mr. Russell Sievert
that night. I mean, why would he be making
up things like firing a couple of rounds? Why
would he make that up on that evening?

But now, you see, the defendant is
charged in federal court. Mr. Downard comes
into court and the question that | ask you to
ask of yourselves while you're scrutinizing
the testimony of Randy Downard is has his
interest or bias in this case now overcome his
ability to tell you folks the truth. It's called a
question of credibility of withnesses. Because
you can't believe Randy Downard on the one
hand and find that the defendant had posses-

sion. That should be very clear to you.
(Tr. 258-59)
In his rebuttal closing, the prosecutor reiterated that

two shots came from that refuge shortly af-
ter the hunter saw these two individuals, Mr.
Downard in the white and Mr. Sievert in
brown, go into the refuge. Each had a gun.
The shotgun, no evidence that it was fired.
It was still fully loaded just as Mike Sievert
said it had been loaded. The rifle, however,
was missing [*6] two shots. Two shots were
heard by the hunter. Two shells missing, three
left. | still submit that five minus two equals
three. That shows, over and above Officer
Byron, over and above John Theiler, over
and above the statements made by individ-
uals, that shows that the defendant, Russell
Sievert, had in hand the .222 rifle which you
have seen here and that he has been proven
guilty of possessing that gun. Thank you.

(Tr.276-77)

Defense counsel did not object to the government's
closing argument. Inits instructions to the jury, the district
court included Seventh Circuit Pattern Jury Instruction
3.09, which provides as follows:

You have heard evidence that before the trial
a witness made a statement that may be in-
consistent with the witness's testimony here
in court. If you find that it is inconsistent, you
may consider the earlier statement only in de-
ciding the truthfulness and accuracy of that
witness's testimony in this trial. You may not
use it as evidence of the truth of the matters
contained in that prior statement.

The only issue on appeal is whether, as Sievert ar-
gues, the district court erred "by not giving an adequate
limiting instruction after [*7] the prosecutor argued, as
substantive evidence, [Downard's] out of court statement
that could have been admitted only for impeachment pur-
poses." Because Sievert did not object at trial, we review
this issue for plain errotJnited States v. McClurge, 311
F.3d 866, 872 (7th Cir. 2002)

Assuming that the government used Downard's prior
inconsistent statement made before trial to prove the truth
of the matter asserted, which is an issue we need not de-
cide, plain error would still not undermine Sievert's con-
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viction. In United States v. Martin, 63 F.3d 1422 (7th Cir.
1995) we held that, where the defense did not object to
the use of a prior inconsistent statement made before trial
for purposes of proving the truth of the matter asserted, it
was not plain error for the district court to fail to provide

a limiting instructionsua spontegspecially in light of the
consideration that the district court had given Pattern Jury
Instruction 3.09.See id. at 1429-30Martin is closely
analogous to this case and is one of numerous cases il-
lustrating the presumption that juries follow instructions,
and that instructions are generally [*8] sufficient to cure
any prejudicial effect arising from an improper argument.
See, e.g., United States v. Linwood, 142 F.3d 418, 426
(7th Cir. 1998) United States v. Anderson, 61 F.3d 1290,
1300 (7th Cir. 1995)

Sievert attempts to distinguidiartin by arguing that
this is one of the rare cases in which the jury cannot
be presumed to have followed instructions. Sievert can
prevail on this point only if he shows that there is "an
overwhelming probability that the jury was unable to fol-
low the instruction that was givenlinwood, 142 F.3d at
426 (internal quotation omitted). This is what Sievert has
to say as to this issue:

There was nothing more incriminating than
the statement of the person who was with
Appellant, that Appellant in fact possessed
a firearm. Under normal circumstances, the
limiting instruction given by the Court may

have survived under the presumption. But
when no instruction was given at the time the

evidence came in, and when the Government
was allowed to argue that the Baile testimony
made his case, circumstances required judi-
cial intervention to make sure that the jury
treated the evidence properly. [*9]

(Appellant's Br. at 24)

Sievert points to no analogous case in which this court,
or any other court, has held that a jury was unable to follow
an instruction to a consider prior inconsistent statement
made before trial only for the purpose of impeachment.
Nothing in his argument, moreover, convinces us that
there is an overwhelming probability that the jurors could
not do what the district court told them to do in plain
English: consider Downard's prior inconsistent statement
only for the matter of impeachment. We therefore hold
that the district court's instruction to the jury cured any
prejudice that Sievert may have suffered because of the
government's alleged improper use of Downard's prior
inconsistent statemeree Martin, 63 F.3d at 1429-30

The district court provided Seventh Circuit Pattern
Jury Instruction 3.09, which was sufficient to cure any
prejudice that Sievert may have suffered from the govern-
ment's arguable reliance on Downard's prior inconsistent
statement for the truth of the matter asserted. We there-
fore hold that plain error does not undermine Sievert's
conviction.

AFFIRMED.
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Defendant was convicted in the United States District

Court for the Central District of Illinois, Michael M.
Mihm, J., of being a flon in possession ofa firearm,
and he appealed. The Court of Appeals held that
instruction on use of prior inconsistent statements for
impeachment cured any prejudice defendant might have
suffered from government's alleged improper reliance on
the prior inconsistent statement for the truth of the
matter asserted in the prior statement, and thus, the
alleged improper use of the prior statement was not
plain error.

Affirmed.

[1] Criminal Law %=-1038.1(5)

110k1038.1(5) Most Cited Cases

Issue whether trial court gave adequate limiting
instruction concerning use of prior inconsistent
statement for impeachment purposes wouldbe reviewed
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for plain error where defendant did not object at trial, in
prosecution for being a flon in possession of a firearm.

2] Criminal Law %=-1037.1(2)
110k1037.1(2) Most Cited Cases
Comments.

Assuming that the government, in closing argument,
used defense witness's alleged priorinconsistent pretrial
statement, that, on the day on which defendant, a
convicted flon, allegedly possessed a firearm, the
witness, who was in a woods with defendant, heard
defendant shoot a couple oftimes but that he was target
shooting, to prove the truth of the matter asserted,
instruction on use of prior inconsistent statements for
impeachment cured any prejudice defendant might have
suffered from government's alleged reliance on the prior
inconsistent statement for the truth of the matter
asserted in the prior statement, and thus, the alleged
improper use ofthe prior statement was not plain error.
Appeal fiom the United States District Court for the
Central District oflllinois. No. 01 CR 10015. Michael
M. Mihm, Judge.

Bradley W. Murphy, Office of the United States
Attorney, Peoria, IL, for PlaintiftAppellee.

Michael J. Gonring, Joshua B. Fleming, Quarles &
Brady, Milwaukee, W1, for Defendant-Appellant.

Before Hon. DANIEL A. MANION, Hon. MICHAEL
S. KANNE, and Hon. TERENCE T. EVANS, Circuit
Judges.

ORDER

*1 Russell S. Sievert appeals from his conviction for
being a felon in possession ofa firearm in violation of
18 U.S.C. § 922(g). Sievert requests a new trial,
arguing that he was deprived of a fair proceeding
because the government relied on a witness's prior
inconsistent statement, purportedly made out of court,
not only for the purpose of impeachment, but also for
the improper purpose of substantively proving that
Sievert had possessed a firearm. Because the district
court properly instructed the jury regarding such prior
inconsistent statements, we hold that Sievert was not
deprived of a fair trial and we affirm his conviction.

L

Copr. © West 2004 No Claim to Orig. U.S. Govt. Works



It is uncontroverted that Russell Sievert and Randy
Downard were in the woods near Chillicothe, Illinois
on January 10, 2001, that Sievert is a convicted flon
for purposes of § 922(g), that the rifle he is accused of
possessing traveled in interstate commerce, and that the
rifle had a capacity of carrying five rounds, but was
loaded only with three rounds when police seized it.
The dispute at trial centered on whether, as the
government contended, Sievert had possessed therifle,
or, as the defense maintained, Downard carried not only
a shotgun, but also therifle that Sievert stood accused
of carrying. Among the key evidence at trial was
Downard's testimony.

On direct examination by the defense, Downard
testified that, when he and Sievert were stopped by
Conservation Police Officer (CPO) James Byron, he
(Downard) was carrying not only the shotgun that he
had carried to hunt coyotes, but also the rifle that the
government accused Sievert of carrying. Downard
further explained that Sievert had not carried a firearm
that day, and that Downard had received the rifle a short
time earlier flom the defendant's nephew, Michael
Sievert, who had left the hunting trip early. Downard
denied that he had told CPO Jeff Baile, when Baile
interviewed him, that he had earlier heard Sievert
"shoot a couple of times."

In rebuttal, the government called CPO Baile to the
stand. Baile testified that Downard had told him, on
January 10, that Downard had "heard [Sievert] shoot a
couple oftimes but he was target shooting ." Defense
counsel did not object to Baile's testimony.

In the government's closing argument, the prosecution
noted the discrepancy between the testimony of
Downard and Baile. First, the prosecutor reminded the
jury that Downard's testimony had been impeached,
arguing that "[a]lthough Mr. Downard in his testimony
is adamant that Mr. Sievert did not fire the weapon that
evening, his testimony was impeached with an earlier
statement he gave to Officer Baile in which he said he
heard Russell fire a couple of shots." The government
then questioned the credibility of Downard's sworn
testimony.

How does that testimony square with there being a
fully loaded .222 rifle carrying five rounds? Mr.
Sievert, Michael Sievert, Jr., was adamant about
that, fully loaded. Witnesses observed with their own
ears that evening two shots fired from the refuge and
then the gun is found to carry only three rounds at
the time ofthe stop. Five minus two is three. We all
learned that in grade school I hope, but it applies
right here in court. That math tells you that fiom the
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time the defendant, Russell Sievert, obtained that
weapon, he exercised control over it by firing it and
that is possession as is defined under federal law.
*2 And yet, the defense that has been put forward to
you is based upon Randy Downard saying that Mr.
Sievert had no gun that night. In asense, you can see
Mr. Downard here falling on the sword for Russell
Sievert. Even though his story that evening at the
hospital clearly indicated that Mr. Sievert had fired
the weapon on a couple of occasions--had fired a
couple ofrounds, excuse me--his statement here now
is diferent than that.

Some ofthe instructions are going to give you some
guidance in what we call credibility of witnesses
because it's your decision to decide what witnesses
you're going to believe and what part or parts of any
given witness' testimony to believe.

One of the things you should consider is a witness'
interest or bias in this particular case. Remember,
Mr. Downard didn't have any bones to pick with Mr.
Russell Sievert that night. I mean, why would he be
making up things like firing a couple of rounds?
Why would he make that up on that evening?

But now, you see, the defendant is charged in federal
court. Mr. Downard comes into court and the
question that I ask you to ask of yourselves while
you're scrutinizing the testimony of Randy Downard
is has his interest or bias in this case now overcome
his ability to tell you folks the truth. It's called a
question of credibility of witnesses. Because you
can't believe Randy Downard on the one hand and
find that the defendant had possession. That should
be very clear to you.

(Tr.258-59)

In his rebuttal closing, the prosecutor reiterated that
[t]wo shots came fiom that refuge shortly affer the
hunter saw these two individuals, Mr. Downard in
the white and Mr. Sievert in brown, go into the
refuge. Each had a gun. The shotgun, no evidence
that it was fired. It was still fully loaded just as Mike
Sievert said it had been loaded. The rifle, however,
was missing two shots. Two shots were heard by the
hunter. Two shells missing, three leff. I still submit
that five minus two equals three. That shows, over
and above Officer Byron, over and above John
Theiler, over and above the statements made by
individuals, that shows that the defendant, Russell
Sievert, had in hand the .222 rifle which you have
seen here and that he has been proven guilty of
possessing that gun. Thank you.

(Tr.276-77)

Defense counsel did not object to the government's
closing argument. In its instructions to the jury, the
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district court included Seventh Circuit Pattern Jury

Instruction 3.09, which provides as follows:
You have heard evidence that before the trial a
witness made a statement that may be inconsistent
with the witness's testimony here in court. Ifyou find
that it is inconsistent, you may consider the earlier
statement only in deciding the truthfilness and
accuracy ofthat witness's testimony in this trial. You
may not use it as evidence ofthe truth of the matters
contained in that prior statement.

IL

[11 The only issue on appeal is whether, as Sievert
argues, the district court erred "by not giving an
adequate limiting instruction affer the prosecutor
argued, as substantive evidence, [Downard's] out of
court statement that could have been admitted only for
impeachment purposes." Because Sievert didnot object
at trial, we review this issue for plain error. United
States v. McClurge, 311 F.3d 866, 872 (7th Cir.2002).

*3 [2] Assuming that the government used Downard's

prior inconsistent statement made before trial to prove
the truth of the matter asserted, which is an issue we
need not decide, plain error would still not undermine
Sievert's conviction. In United States v. Martin, 63
F.3d 1422 (7th Cir.1995), we held that, where the
defense did not object to the use of a prior inconsistent
statement made before trial for purposes of proving the
truth ofthe matter asserted, it was not plain error for the
district court to fail to provide a limiting instruction
sua sponte, especially in light of the consideration that
the district court had given Pattern Jury Instruction
3.09. Seeid. at 1429- 30. Martin is closely analogous
to this case and is one of numerous cases illustrating
thepresumption that juries follow instructions, and that
instructions are generally sufficient to cure any
prejudicial effect arising ffom an improper argument.
See, e.g., United States v. Linwood, 142 F.3d 418,
426 (7th Cir.1998); United States v. Anderson, 61
F.3d 1290, 1300 (7th Cir.1995).

Sievert attempts to distinguish Martin by arguing that
this is one ofthe rare cases in which the jury cannot be
presumed to have followed instructions. Sievert can
prevail on this point only ifhe shows that there is "an
overwhelming probability that the jury was unable to
fllow the instruction that was given." Linwood, 142
F.2d at 426 (internal quotation omitted). This is what
Sievert has to say as to this issue:

[T There was nothing more incriminating than the
statement ofthe person who was with Appellant, that
Appellant in fact possessed a firearm. Under normal
circumstances, the limiting instruction given by the
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Court may have survived underthe presumption. But
when no instruction was given at the time the
evidence came in, and when the Government was
allowed to argue that the Baile testimony made his
case, circumstances required judicial intervention to
make sure that the jury treated the evidence properly.
(Appellant's Br. at 24)

Sievert points to no analogous case in which this
court, or any other court, has held that a jury was
unable to ©llow an instruction to a consider prior
inconsistent statement made before trial only for the
purpose of impeachment. Nothing in his argument,
moreover, convinces us that there is an overwhelming
probability that the jurors could not do what the
district court told them to do in plain English: consider
Downard's prior inconsistent statement only for the
matter of impeachment. We therefore hold that the
district court's instruction to the jury cured any
prejudice that Sievert may have sufered because of the
government's alleged improper use of Downard's prior
inconsistent statement. See Martin, 63 F.3d at
1429-30.

L

The district court provided Seventh Circuit Pattern
Jury Instruction 3.09, which was sufficient to cure any
prejudice that Sievert may have suffered fiom the
government's arguable reliance on Downard's prior
inconsistent statement for the truth of the matter
asserted. We therefore hold that plain error does not
undermine Sievert's conviction.

*4 AFFIRMED.

2003 WL 22846682 (7th Cir.(I1l.))

END OF DOCUMENT
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OPINION: PER CURIAM.

Federal prisoner Terry E. Savage-El appeals from the
district court's n1 orders denying his recusal motion and
dismissing as unauthorized success®U.S.C. § 2255
motions, his motions requesting sentencing review and
sentencing reduction. We affirm.

nl The Honorable Dean Whipple, Chief Judge,
United States District Court for the Western District
of Missouri.

Savage-El was convicted of being a felon in posses-
sion of a firearm and was [*2] sentenced to the statutory
minimum, fifteen years imprisonment; his conviction and

sentence were affirmed on appeal. $b8ted States v.
Savage, 863 F.2d 595, 600 (8th Cir. 1988¢rt denied,
490 U.S.1082,104 L. Ed. 2d 666, 109 S. Ct. 2105 (1989)
Savage-El filed asection 2255motion challenging his
sentence, but the district court denied the motion and on
appeal, we declined to issue a certificate of appealabil-
ity. Savage-El then filed the instant motions: a motion
for review of sentence pursuant 18 U.S.C. § 3742a
motion for sentencing reduction pursuant18 U.S.C.

§ 3582(c)(2) and a motion to recuse the district court
judge. The district court denied the recusal motion, and
construing the sentencing-review and sentence-reduction
motions as successiveection 2255notions, dismissed
them because Savage-E| had not obtained authorization
from this court to file a second or successegtion 2255
motion.

On appeal, Savage-El argues that the district court
mischaracterized hisection 3742 and 3582(c)(2jho-
tions, and that the district court judge's prior adverse rul-
ings demonstrated bias. [*3]

We find that the district court properly treated Savage-
El's section 3742 and 358&hotions as successivsec-
tion 2255motions.Section 3742which governs direct
appeals, does not provide Savage-El a means to revisit
his sentence now; Savage-El's direct appeal concluded
when his conviction and sentence were affirnfeection
3582(c)(2) which allows modification of a sentence when
the Sentencing Commission has amended a section of the
Guidelines to lower the applicable sentencing range, does
not help Savage-El either, because he received the statu-
torily required minimum sentence and there have been no
amendments to U.S.S.G. 8 5G1.1(b) ("Where statutorily
required minimum sentence is greater than the maximum
of the applicable guideline range, the statutory minimum
sentence shall be the guideline sentence."). Thus, nei-
ther section 3742nor 3582 is applicable, and Savage-
El may not circumvent the statutory requirements for fil-
ing a successiveection 2255motion by invoking these
statutes to challenge his sentence. Qhited States v.
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Patton, 309 F.3d 1093, 1094 (8th Cir. 20Q@kr curiam) 540, 555, 127 L. Ed. 2d 474, 114 S. Ct. 1147 (1994}
(treatingFed. R. Crim. P. 12(b)(2]*4] motion as suc- dicial rulings alone almost never constitute a valid basis
cessive habeas motion where inmate challenged sentence for a bias or partiality motion").

imposed, because it was apparent thatinmate was attempt-
ing to bypass statutory requirements for filing successive
motion).

Accordingly, we affirm the district court's decision.
We also find that SavageEl has not stated any grounds
which would warrant the authorization of a successive

Finally, Savage-El's recitation of the district court  section 225%notion, and we deny his pending motion to
judge's prior adverse rulings in his case was insufficient correct the record.
to demonstrate bias. Sedeky v. United States, 510 U.S.
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[UNPUBLISHED]
PER CURIAM.

**] Federal prisoner Terry E. Savage-El appeals from
the district court's [FNI1] orders denying his recusal
motion and dismissing as unauthorized successive 28
U.S.C. § 2255 motions, his motions requesting
sentencing review and sentencing reduction. Weaffirm.

FN1. The Honorable Dean Whipple, Chief
Judge, United States District Court for the
Western District of Missouri.

Savage-El was convicted ofbeing a flon in possession

of a firearm and was sentenced to the statutory
minimum, fiffeen years imprisonment; his conviction
and sentence were afirmed on appeal. *627 See United
States v. Savage, 863 F.2d 595, 600 (8th Cir.1988),
cert denied, 490 U.S. 1082, 109 S.Ct. 2105, 104
L.Ed.2d 666 (1989). Savage-FEl filed a section 2255
motion challenging his sentence, but the district court
denied the motion and on appeal, we declined to issue
a certificate of appealability. Savage-El then filed the
instant motions: a motion for review of sentence
pursuant to 18 U.S.C. § 3742, a motion for sentencing
reduction pursuant to 18 U.S.C. § 3582(c)(2), and a
motion to recuse the district court judge. The district
court denied the recusal motion, and construing the
sentencing-review and sentence-reduction motions as
successive section 2255 motions, dismissed them
because Savage-El had not obtained authorization from
this court to file a second or successive section 2255
motion.

On appeal, Savage-El argues that the district court

mischaracterized his  section 3742 and 3582(c)(2)
motions, and that the district court judge's prior
adverse rulings demonstrated bias.

We find that the district court properly treated
Savage-El's section 3742 and 3582 motions as
successive section 2255 motions. Section 3742, which
governs direct appeals, does not provide Savage-El a
means to revisit his sentence now; Savage-El's direct
appeal concluded when his conviction and sentence
were affirmed. Section 3582(c)(2), which allows
modification of a sentence when the Sentencing
Commission has amended a section of the Guidelines
to lower the applicable sentencing range, does not help
Savage-El either, because he received the statutorily
required minimum sentence and there have been no
amendments to U.S.S.G. § 5GI1.1(b) ("Where
statutorily required minimum sentence is greater than
the maximum of the applicable guideline range, the
statutory minimum sentence shall be the guideline
sentence."). Thus, neither section 3742 nor 3582 is
applicable, and Savage-El may not circumvent the
statutory requirements for filing a successive section
2255 motion by invoking these statutes to challenge
his sentence. Cf. United States v. Patton, 309 F.3d
1093, 1094 (8th Cir.2002) (per curiam) (treating
Fed.R.Crim.P. 12(b)(2) motion as successive habeas
motion where inmate challenged sentence imposed,

Copr. © West 2004 No Claim to Orig. U.S. Govt. Works



because it was apparent that inmate was attempting to
bypass statutory requirements for filing successive
motion).

Finally, Savage-El's recitation of the district court
judge's prior adverse rulings in his case was insufficient
to demonstrate bias. See Liteky v. United States, 510
U.S. 540, 555, 114 S.Ct. 1147, 127 L.Ed.2d 474
(1994) ("judicial rulings alone almost never constitute
a valid basis for a bias or partiality motion").

*%*2 Accordingly, we affirm the district court's
decision. We also find that Savage-El has not stated
any grounds which would warrant the authorization of
a successive section 2255 motion, and we deny his
pending motion to correct the record.

81 Fed.Appx. 626, 2003 WL 22844383 (8th
Cir.(Mo.))

END OF DOCUMENT
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OPINION:

MEMORANDUM *
* This disposition is not appropriate for pub-
lication and may not be cited to or by the courts

of this circuit except as provided hyinth Circuit
Rule 36-3

The appeal questions Daniel Wayne Baker's sentence.

We review [*2] the district court's factual findings
in the sentencing context for clear errdnited States v.
Frega, 179 F.3d 793, 811 n.22 (9th Cir. 1999he piv-
otal question is whether the court properly treated Baker's
state conviction as a prior conviction or whether it should
have been considered a "related sentence" since it was
committed at the same time and place as the felon-in-
possession count.

Baker's argument is based on an incorrect guideline
section. § 4A1.2(a)(2) was not intended to define "prior
sentences" for criminal history purposekiited States v.
Garcia, 909 F.2d 389, 392 (9th Cir. 1990Rather, the
"related cases" provision of § 4A1.2(a)(2) deals with the
relationship between multiple prior sentences, not the re-
lationship between prior sentences and a current offense.
Id.; United States v. Ticchiarelli, 171 F.3d 24, 34 (1st Cir.
1999)

The government addressed the same incorrect guide-

line section instead of referring to the appropriate one.
The relationship between a prior sentence and a current
offense is governed by U.S.S.G. § 4A1.2(a)Whited
States v. Ladum, 141 F.3d 1328, 1347 (9th Cir. 1998).
[*3] That section defines a "prior sentence" as "any sen-
tence previously imposed upon adjudication of guilt ...
for conductnot part of the instant offensel.S.S.G.
8§ 4A1.2(a)(1) (emphasis added). Application Note 1 to
this section states, "conduct that is part of the instant
offense means conduct that is relevant conduct to the in-
stant offense under the provisions of § 1B1.3 (Relevant
Conduct)." "Relevant Conduct" means:

All acts and omissions committed, aided,

abetted, counseled, commanded, induced,
procured, or willfully caused by the defen-

dant
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that occurred during the commission of the
offense of conviction, in preparation for that
offense, or in the course of attempting to
avoid detection or responsibility for that of-
fense.

U.S.S.G. § 1B1.3(a)(1)(A).

A state conviction resulting "from a discrete, identi-
fiable illegal act that is not an integral part of the federal
offense conduct” is not "relevant conduct” for criminal
history purposedJnited States v. Buchanan, 59 F.3d 914,
918 (9th Cir. 1995) Ladum, 141 F.3d at 1347n deter-
mining whether there is a sufficient degree of similarity
between a prior conviction [*4] and a current offense,
a court compares the elements of the prior offense with
those of the current offense, and examines the actual con-
ductunderlying the two crimekadum, 141 F.3d at 1348-
49. A court also considers whether there was a temporal
and geographical proximity between the crimes, a com-
mon scheme or plan, or common victinSee United
States v. Weiland, 284 F.3d 878, 882 (8th Cir. 2002)

The court inLadumused this approach to determine
whether the defendant's prior city ordinance violations
should count toward his federal sentence for conspiracy
to defraud the United States and for filing false income
tax returns141 F.3d at 1346-48The defendant operated
a second-hand store as a "front-man" for the store's ac-
tual owner. He hid the owner's interest in the property and
helped him skim profits by falsifying property and sales
records, leading to his convictions for violating two city
record-keeping ordinancdsl. The court held that the or-
dinance violations were "prior sentences” because there
was an insufficient degree of similarity and connection
between the prior and current crimes:

The object of the [*5] tax conspiracy was
impeding the IRS's determination of Ladum's
taxes. The ordinance violations involved [the
defendant's] failure to fill in certain informa-
tion on police property forms and his sale
of regulated second-hand property prior to
the expiration of a waiting period. These
violations were not pled in the indictment,
nor were they used to prove the instant of-
fense. Finally, although the ordinance viola-
tions took place during the course of the con-
spiracy and the offenses are somewhat sim-

ilar in character because they involve record
keeping, the offenses involve different vic-

tims-local authorities instead of the IRS-and
different societal interests-the regulation of
stolen property instead of tax collection.

Id. at 1348(citing Buchanan, 59 F.3d at 9)8

We have also has demonstrated that if sufficiently dis-
tinct, a state crime can count as criminal history even if
committed at the same time and the same place as the
federal offenseGarcia, 909 F.2d at 392In Garcia, the
defendant was found in possession of both counterfeit
currency and methamphetamine following a traffic stop.
He was first prosecuted in state [*6] court for possession
of methamphetamine, and then prosecuted for the coun-
terfeit currency in federal court. Applying 8§ 4A.1.2(a)(l),
the court affirmed the district court's decision to include
the state conviction in his criminal history score despite
the fact that the crimes occurred simultaneously. see
also, e.g., United States v. Torres-Diaz, 60 F.3d 445, 448
(8th Cir.) (state drug convictions counted in criminal his-
tory despite their temporal and geographical proximity to
federal drug "stash house" convictioggrt. denied, 516
U.S. 971,133 L. Ed. 2d 347, 116 S. Ct. 432 (1995)

Our review of the record leaves no doubt that, although
Baker possessed the gun and the drugs at the same time
and place, there was an "insufficient degree of similarity
and connection" with the federal offense to make the state
conviction "relevant conductBuchanan, 59 F.3d at 918
The two crimes share no common elements, and the con-
duct underlying them was distinct in natu@mpare, 18
U. S.C. § 922(g)(l)with Nev. Rev. Stat. 453.38posses-
sion of a controlled substance). Knowing possession of
contraband establishes [*7] possession of a controlled
substance under Nevada laMev. Rev. Stat. 453.336
contrast,18 U.S.C. § 922(g)(1jmakes gun possession
(otherwise lawful conduct) a crime based on the person's
status as a convicted felon. Moreover, viewed objectively,
the two offenses did not share a common purpose, nor did
one crime facilitate the other.

Baker's marijuana possession was a "discrete, identi-
fiable illegal act" that was not an integral part of having a
felon in possession of a firearm, despite the temporal and
geographical overlafBuchanan, 59 F.3d at 918

There was no error.

AFFIRMED.
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*%] The appeal questions Daniel Wayne Baker's
sentence.

We review the district court's factual findings in the
sentencing context for clear error. United States v.
Frega, 179 F.3d 793. 811 n. 22 (9th Cir.1999). The
pivotal question is whether the court properly treated
Baker's state conviction as a prior conviction or
whether it should have been considered a "related
sentence" since it was committed at the same time and
place as the flon-in-possession count.

Baker's argument is based on an incorrect guideline
section. § 4Al.2(a)(2) was not intended to define
"prior sentences" for criminal history purposes. United
States v. Garcia, 909 F.2d 389, 392 (9th Cir.1990).
Rather, the "related cases" provision of § 4A1.2(a)(2)
deals with the relationship between multiple prior
sentences, not the relationship between prior sentences
and a current offense. Id.; United States v.
Ticchiarelli, 171 F.3d 24, 34 (Ist Cir.1999).

The government addressed the same incorrect
guideline section instead of referring to the appropriate
one. The relationship between a prior sentence and a
current ofense is governed by U.S.S.G. § 4A1.2(a)(1).
United States v. Ladum, 141 F.3d 1328. 1347 (9th
Cir.1998). That section defines a "prior sentence" as
"any sentence previously imposed upon adjudication of
guilt ... for conduct not part of the instant offense.”
U.S.S.G. § 4A1.2(a)(1) (emphasis added). Application
Note 1 to this section states, "conduct that is part ofthe
instant offense means conduct that is relevant conduct
to the instant offense under the provisions of § 1B1.3
(Relevant Conduct)." "Relevant Conduct” means:

All acts and omissions committed, aided, abetted,

counseled, commanded, induced, procured, or

willfully caused by the defendant

that occurred during the commission ofthe offense of
conviction, in preparation for that offense, or in the
course of attempting to avoid detection or
responsibility for that offense.

U.S.S.G. § 1BL.3(a)(1)A).

A state conviction resulting "from a discrete,
identifiable illegal act that is not an integral part ofthe
federal offense conduct” *969 is not "relevant conduct"
for criminal history purposes.  United States v.
Buchanan, 59 F.3d 914, 918 (9th Cir.1995); Ladum,
141 F.3d at 1347. In determining whether there is a
sufficient degree ofsimilarity between a priorconviction
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and a current offense, a court compares the elements of
the prior offense with those ofthe current oftense, and
examines the actual conduct underlying the two crimes.

Ladum, 141 F.3d at 1348-49. A court also considers
whether there was a temporal and geographical

proximity between the crimes, a common scheme or
plan, or common victims. See United States v.

Weiland, 284 F.3d 878, 882 (8th Cir.2002).

The court in Ladum used this approach to determine
whether the defendant's prior city ordinance violations
should count toward his federal sentence for conspiracy
to defraud the United States and for filing false income
tax returns. 141 F.3d at 1346-48. The defendant
operated a second-hand store as a "fiont-man" for the
store's actual owner. He hid the owner's interest in the
property and helped him skim profits by falsifying
property and sales records, leading to his convictions
for violating two city record-keeping ordinances. Id.
The court held that the ordinance violations were "prior
sentences" because there was an insuflicient degree of
similarity and connection between the prior and current
crimes:

*%*2 The object of the tax conspiracy was impeding
the IRS's determination of Ladum's taxes. The
ordinance violations involved [the defendant's] failure
to fill in certain information on police property forms
and his sale of regulated second-hand property prior
to the expiration of a waiting period. These
violations were not pled in the indictment, nor were
they used to prove the instant offnse. Finally,
although the ordinance violations took place during
the course of the conspiracy and the offenses are
somewhat similar in character because they involve
record keeping, the offtnses involve diferent
victims-local authorities instead of the IRS-and
different societal interests- the regulation of stolen
property instead oftax collection.

Id. at 1348 (citing Buchanan, 59 F.3d at 918).

We have also has demonstrated that if sufficiently
distinct, a state crime can count as criminal history
even if committed at the same time and the same place
as the federal ofense. Garcia, 909 F.2d at 392. In
Garcia, the defendant was found in possession of both
counterfeit currency and methamphetamine following a
trafic stop. He was first prosecuted in state court for
possession of methamphetamine, and then prosecuted
for the counterfeit currency in federal court. Applying
§ 4A.1.2(a)(1), the court afirmed the district court's
decision to include the state conviction in his criminal
history score despite the fact that the crimes occurred
simultaneously. Id.; see also, e.g., United States v.
Torres-Diaz, 60 F.3d 445, 448 (8th Cir.) (state drug
convictions counted in criminal history despite their
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temporal and geographical proximity to federal drug
"stash house" conviction), cert. denied, 516 U.S. 971
116 S.Ct. 432, 133 1..Ed.2d 347 (1995).

Our review ofthe record leaves no doubt that, although

Baker possessed the gun and the drugs at the same time
and place, there was an "insuflicient degree ofsimilarity
and connection" with the federal offense to make the
state conviction "relevant conduct." Buchanan, 59
F.3d at 918. The two crimes share no common
elements, and the conductunderlying them was distinct
in nature. Compare, 18 U.S.C. § 922(g)(1), with
Nev.Rev.Stat. 453.336 (possession of a controlled
substance). Knowing possession of contraband
establishes possession ofa controlled substance under
Nevada law. *970Nev.Rev.Stat. 453.336. In contrast,
18 U.S.C. § 922(g)(1) makes gun possession
(otherwise lawful conduct) a crime based on the
person's status as a convicted felon. Moreover, viewed
objectively, the two offenses did not share a common
purpose, nor did one crime facilitate the other.

Baker's marijuana possession was a "discrete,
identifiable illegal act" that was not an integral part of
having a felon in possession ofa firearm, despite the
temporal and geographical overlap. Buchanan, 59 F.3d
at 918.

There was no error.
AFFIRMED.

81 Fed.Appx. 968, 2003 WL 22852157 (9th
Cir.(Nev.))

END OF DOCUMENT
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OPINION:

JUDGMENT

These causes were considered on appeal of an order
of the Federal Communications Commission and were
briefed and argued by counsel. It is

ORDERED and ADJUDGED that the order of the
Federal Communications Commission is affirmed.

The Commission's finding [*2] that Parker and
Reading did not commit misconduct is supported by sub-
stantial evidence, and the Commissions decision to grant
Reading a license renewal after assessing the relevant
comparative factors was not arbitrary or capricious. It was
notimproper for the Commission to consider Readings lo-
cal ownership as a plus when performing this comparative
analysis; absent a showing to the contrary, it is reasonable
to suppose that shareholders will have some indirect in-
fluence over a corporation even if they do not participate
in day-to-day management decisions.

Readings objection to the Commissions failure to pe-
nalize Adams for filing an abusive petition is not justicia-
ble. Reading rests its theory of justiciability on the poten-
tial collateral estoppel effect of the ruling, but this fails on
two counts. First, the Commission's decision on the point
was not necessary for the ultimate outcome Sese-Land
Services, Inc. v. Dep't of Transportation, 329 U.S. App.
D.C. 108, 137 F.3d 640, 648-49 (D.C. Cir. 1998¢cond,
an issue resolved at the administrative level which is not
otherwise appealable does not have preclusive effect in
future litigation, and so is not appealable on that basis,
see [*3] Alabama Mun. Distributors Group v. FERC,
354 U.S. App. D.C. 101, 312 F.3d 470, 474 (D.C. Cir.
2002) Reading also alleges that the Commissions failure
to dismiss Adams petition on abuse of process grounds
independently injured Reading by forcing it to incur ad-
ditional expenses in the administrative process and in lit-
igation. But even if this injury were cognizable, it is not
redressable, as these costs have already been incurred and
are not recoverable.

Pursuant td.C. Circuit Rule 36this disposition will
not be published. The Clerk is directed to withhold is-
suance of the mandate herein until seven days after reso-
lution of any timely petition for rehearing or rehearing en
banc.See Fed.R.App.P. 41(b); D.C. Cir. Rule 41
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United States Court of Appeals,
District of Columbia Circuit.

ADAMS COMMUNICATIONS CORPORATION,
Appellant,
V.
FEDERAL COMMUNICATIONS COMMISSION,
Appellee,
Reading Broadcasting, Inc., Intervenor.

No. 02-1258.

Nov. 24, 2003.

Communications company sought review of order of
Federal Communications Commission which
determined that broadcasting competitor didnot engage
in misconduct, and broadcasting competitor sought
review of Commission's failure to penalize
communications company for filing allegedly abusive
petition. The Court of Appeals held that: (1)
substantial evidence supported Commission's finding
that broadcasting competitor did not commit
misconduct, and decision to grant competitor's
application for license renewal was not arbitrary or
capricious; (2) Commission's failure to penalize
communications company for allegedly filing abusive
petition against broadcasting competitor was not
justiciable; and (3) additional and independent expenses
allegedly incurred by broadcasting competitor in
response to allegedly abusive petition filed by
communications company beforeCommission were not
recoverable, based on claim that Commission failed to
dismiss petition on abuse of process grounds.

Affirmed.

West Headnotes

[1] Telecommunications %=-=415

372k415 Most Cited Cases

Substantial evidence supported finding by Federal
Communications Commission that broadcasting
competitor did not commit misconduct, and decision
to grant competitor's application for license renewal was
not arbitrary or capricious; it was not improper for
Commission to consider competitor's local ownership
as aplus when performing comparative analysis, and it
was reasonable to suppose that its shareholders would
have some indirect influence over corporation even if
they did not participate in day-to-day management
decisions.

2] Telecommunications %=-=420
372k420 Most Cited Cases

Failure by Federal Communications Commission to
penalize communications company for allegedly filing
abusive petition against broadcasting competitor was
not justiciable upon competitor's subsequent appeal;
Commission's decision was not necessary to ultimate
outcome, and issue was resolved at administrative level
and was not otherwise appealable.

3] Telecommunications %=-=411.1
372k411.1 Most Cited Cases

Additional andindependent expenses allegedly incurred
by broadcasting company in administrative process in
response to allegedly abusive petition filed by
communications company before Federal
Communications Commission were not recoverable,
based on claim that Commission failed to dismiss
petition on abuse ofprocess grounds; even ifinjury was
cognizable, it was not redressable because costs had
already been incurred.

*358 Appeal of an Order of the Federal
Communications Commission.

Thomas J. Hutton, Law Office of Thomas J. Hutton,
Washington, DC, for Appellant.

*359 Jane E. Mago, Assistant General Counsel,
Daniel McMullen Armstrong, Associate General
Counsel, Gregory M. Christopher, Counsel, C. Grey
Pash, Jr., Counsel, Washington, DC, for Appellee.

Before RANDOLPH and ROBERTS, Circuit Judges,
and WILLIAMS, Senior Circuit Judge.
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JUDGMENT
**] Consolidated with 02-1258

These causes were considered on appeal of an order of
the Federal Communications Commission and were
briefed and argued by counsel. It is

ORDERED and ADJUDGED that the order of the
Federal Communications Commission is affirmed.

[1] The Commission's finding that Parker and Reading
did not commit misconduct is supported by substantial
evidence, and the Commission's decision to grant
Reading a license renewal affer assessing the relevant
comparative factors was not arbitrary or capricious. It
was not improper for the Commission to consider
Reading's local ownership as a plus when performing
this comparative analysis; absent a showing to the
contrary, it is reasonable to suppose that shareholders
will have some indirect influence over a corporation
even if they do not participate in day-to-day
management decisions.

[21[3] Reading's objection to the Commission's failure
to penalize Adams for filing an abusive petition is not
justiciable. Reading rests its theory ofjusticiability on
the potential collateral estoppel effect of the ruling, but
this fails on two counts. First, the Commission's
decision on the point was not necessary for the ultimate
outcome, see Sea-Land Services, Inc. v. Dep't of
Transportation, 137 F.3d 640, 648-49
(D.C.Cir.1998); second, an issue resolved at the
administrative level which is not otherwise appealable
does not have preclusive efect in future litigation, and
so is not appealable on that basis, see Alabama Mun.
Distributors Group v. FERC, 312 F.3d 470, 474
(D.C.Cir.2002).  Reading also alleges that the
Commission's failure to dismiss Adams' petition on
abuse of process grounds independently injured
Reading by forcing it to incur additional expenses in
the administrative process and in litigation. But even
ifthis injury were cognizable, it is not redressable, as
these costs have already been incurred and are not
recoverable.

Pursuant to D.C. Circuit Rule 36, this disposition
will not be published. The Clerk is directed to
withhold issuance of the mandate herein until seven
days affer resolution ofany timely petition for rehearing
or rehearing en banc. See Fed.R.App.P. 41(b);
D.C.Cir. Rule 41.

END OF DOCUMENT
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LEXSEE 2003 U.S. APP. LEXIS 24076

RUSSELL ROBINSON, Plaintiff-Appellant, v. CANNONDALE CORPORATION,
Defendant-Appellee, and MARK FARRIS, Defendant.

02-1338

UNITED STATES COURT OF APPEALS FOR THE FEDERAL CIRCUIT

2003 U.S. App. LEXIS 24076

November 26, 2003, Decided

NOTICE: [*1] THIS DECISION WAS ISSUED
AS UNPUBLISHED OR NONPRECEDENTIAL AND
MAY NOT BE CITED AS PRECEDENT. PLEASE
REFER TO THE RULES OF THE FEDERAL
CIRCUIT COURT OF APPEALS FOR RULES
GOVERNING CITATION TO UNPUBLISHED OR
NONPRECEDENTIAL OPINIONS OR ORDERS.

DISPOSITION: Vacated and remanded. Costs awarded
to Appellant.

LexisNexis (TM) HEADNOTES- Core Concepts:

JUDGES: Before GAJARSA, LINN, and DYK, Circuit
Judges.

OPINIONBY: LINN

OPINION: LINN, Circuit Judge.

Russell Robinson ("Robinson") appeals from a deci-
sion of the United States District Court for the Central
District of California, 00-CV-1236, granting summary
judgment of non-infringement in favor of defendant
Cannondale Corporation ("Cannondale") with respect to
Robinson'd).S. Patents Nos. 5,350,18%e '185 patent”)
and 5,380,026 ("the '026 patent"). Because the district
court erred in its infringement analysis under the doctrine
of equivalents for the '185 patent, and further erred in
construing "rotational indexing means" in claim 1 of the
'026 patent to be a means-plus-function limitation under
35 U.S.C. 8 112paragraph 6, we vacate and remand for
further proceedings consistent with this opinion.

BACKGROUND

The '185 and '026 patents are both directed to a sin-
gle shock absorber suspension system located in the [*2]
head tube above the front tire of a bicycle. The '026 patent
is a continuation of the '185 patent.

Defendant Cannondale manufactures and sells bicy-

cles incorporating the Delta V and HeadShok TM suspen-
sion systems that Robinson alleges infringe the patents-
in-suit. In December 2000, Robinson sued Cannondale,
alleging infringement of its '026 patent and state law
claims of unfair competition. Cannondale responded
and counterclaimed for a declaratory judgment of non-
infringement and invalidity of the related '185 patent.
In June 2001, Robinson moved for summary judgment
that Cannondale infringed its '026 patent. Cannondale
responded with summary judgment cross motions as-
serting invalidity and non-infringement of the '026 and
'185 patents. In January 2002, the district court de-
nied Robinson's infringement motion and Cannondale's
invalidity motion, and granted Cannondale's non-
infringement motion.Robinson v. Cannondale Corp.,
2002 U.S. Dist. LEXIS 679Mo. SA-CV-00-1236-
GLT (C.D. Cal. Jan. 29, 2002) ("Summary Judgment
Order"). The district court entered a final judgment of
non-infringement of the '026 and '185 patents in favor of
Cannondale unddtederal Rule of Civil Procedure 54(b)
[*3] . Robinson v. Cannondale Corp., No. SA-CV-00-
1236-GLT (C.D. Cal. Feb. 25, 2002). Robinson timely ap-
pealed. This court has jurisdiction pursuan®U.S.C.

§ 1295(a)(1)

ANALYSIS
|. Standard of Review

"We review the grant of summary judgment de novo,
drawing all reasonable inferences in favor of the non-
moving party." Teleflex, Inc. v. Ficosa N. Am. Corp.,
299 F.3d 1313, 1323 (Fed. Cir. 2008iting Anderson
v. Liberty Lobby, Inc., 477 U.S. 242, 255, 91 L. Ed. 2d
202, 106 S. Ct. 2505 (1986ummary judgment is only
appropriate if there are no genuine issues of material fact
and the movant is entitled to judgment as a matter of law.
SRI Int'l v. Matsushita Elec. Corp., 775 F.2d 1107, 1116
(Fed. Cir. 1985)en banc).

Il. The '185 Patent

On appeal, Robinson does not dispute the district
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court's construction that "rotational indexing means" in
claim 1 of the '185 patent was not a means-plus-function
limitation within the meaning 085 U.S.C. § 112para-
graph 6. Robinson further conceded both in the briefs
and at oral argument that Cannondale does not literally
infringe [*4] the claims of the '185 patent.

The parties principally dispute whether the district
court committed legal error in its analysis of infringe-
ment under the doctrine of equivalents. Robinson argues
that the district court erred by failing to apply the doc-
trine of equivalents to the individual limitations of the
claim, rather than the invention as a whole, as required
by Warner-Jenkinson Company, Inc. v. Hilton Davis
Chemical Company, 520 U.S. 17, 29, 137 L. Ed. 2d 146,
117 S. Ct. 1040 (1997)'Each element contained in a
patent claim is deemed material to defining the scope of
the patented invention, and thus the doctrine of equiva-
lents must be applied to individual elements of the claim,
not to the invention as a whole."). Cannondale argues the
district court properly recognized substantial differences
between claim 1 of the '185 patent and the accused de-
vices.

The "determination of infringement, whether literal
or under the doctrine of equivalents, is a question of
fact." Hilgraeve Corp. v. Symantec Corp., 265 F.3d 1336,
1341 (Fed. Cir. 2001)"Infringement under the doctrine
of equivalents requires that the accused product contain
each limitation [*5] of the claim or its equivalent. . . . An
element in the accused product is equivalent to a claim
limitation if the differences between the two are 'insub-
stantial' to one of ordinary skill in the artEcolab, Inc.

v. Envirochem, Inc., 264 F.3d 1358, 1371-72 (Fed. Cir.
2001)(citing Warner-Jenkinson Co., Inc. v. Hilton Davis
Chem. Co., 520 U.S. 17, 40, 137 L. Ed. 2d 146, 117 S. Ct.
1040 (1997))

The district court's entire discussion of Cannondale's
infringement of the '185 patent under the doctrine of
equivalents stated:

The marked distinction in the manner in
which the Cannondale suspension performs -
without axial grooves on the inner wall of the
outer cylinder, without aligned axial grooves
in the outer wall of the outer cylinder, with-
out bearing balls, and without a third, thin
walled bearing retainer cylinder - indicates
the Cannondale suspension does not achieve
the suspension results in substantially the
same way as the '185 patent limitations. The
doctrine of equivalents therefore also does

not apply.

Summary Judgment Order, slip. op. at 12. The district
court's analysis is confined to an abbreviated discussion
that Cannondale's [*6] accused suspension systems lack
literal elements of the '185 patent. The district court failed
to conduct the limitation-by-limitation analysis required
by our precedent and to consider whether the elements of
Cannondale's accused suspension systems are identical to
or insubstantially different from the individual limitations

of claim 1 of the '185 patent. Because the district court
failed to consider whether each claim limitation of the
'185 patent or its equivalent was present in the accused
device, we vacate the district court's holding of no in-
fringement under the doctrine of equivalents and remand
to the district court for an analysis consistent with our
precedent.

Cannondale argues that the district court's summary
judgment of non-infringement should be affirmed on the
alternate ground that its accused product does not meet
the "compression spring" limitation of claim 1(f) of the
'185 patent. Because the district court did not construe the
"compression spring" limitation, and because the parties
have not fully briefed this issue on appeal, we decline to
do so now and remand this issue to the district court for
determination in the first instance.

Because the district court [*7] failed to consider each
limitation of claim 1 of the '185 patent in determining in-
fringement under the doctrine of equivalents, and because
the "compression spring" limitation was not construed by
the district court in the first instance, we vacate the district
court's summary judgment of non-infringement under the
doctrine of equivalents and remand for further proceed-
ings consistent with this opinion.

I1l. The '026 Patent

Concerning the '026 patent, the parties dispute the cor-
rectness of the district court's construction of “rotational
indexing means" as a means-plus-function claim limita-
tion within the meaning oB5 U.S.C. § 112paragraph
6. The district court reached this conclusion after noting
that the claim language omitted a retainer sleeve struc-
ture needed to perform the indexing function. Summary
Judgment Order, slip op. at 16. Robinson argues that "rota-
tional indexing means" is not a means-plus-function limi-
tation because the claim recites the structure that performs
the recited function, thus overcoming the presumption
arising from the use of the word "means." Cannondale re-
sponds that the district court's construction of "rotational
indexing [*8] means" was proper because the district
court correctly recognized that the bearing retainer struc-
ture was needed to perform the recited function and was
omitted from the claim language.

Determining whether a claim limitation is a means-
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plus-function limitation subject t85 U.S.C. § 112para-
graph 6, is a matter of claim construction we review de
novo.Personalized Media Communications v. Int'l Trade
Comm'n, 161 F.3d 696, 702 (Fed. Cir. 1998)aim lim-
itations that use the word "means" create a presumption
that8 112 paragraph 6, applied. at 703 However, the
presumption of means-plus-function treatment is rebut-
ted "where a claim recites a function, but then goes on
to elaborate sufficient structure, material, or acts within
the claim itself to perform entirely the recited function.”
Sage Prods. v. Devon Indus., Inc., 126 F.3d 1420, 1427-
28 (Fed. Cir. 1997)

In this case, the "rotational indexing means" is not
a means-plus-function limitation. Rotational indexing
refers to the function of having the bicycle's head tube
suspension (and hence the front wheel of the bicycle) syn-
chronously rotate with the [*9] front handlebars. Claim
1 of the '026 patent recites "a longitudinal bearing track"
and "a plurality of rolling surface bearings in rolling re-
ception in said bearing track" to accomplish this function.
'026 patent, col. 5, ll. 44-47. This recitation of a bear-
ing track and rolling surface bearings in rolling recep-
tion in the claim language provides sufficient structure
to perform the function of rotational indexing and over-
comes the presumption that "rotational indexing means"
is a means-plus-function claim limitation. Because this
inquiry focuses on the claim language, Cannondale's ar-
guments regarding alleged admissions in the prosecution
history that the bearing retainer was required are immate-
rial in evaluating whether the means-plus-function pre-
sumption is rebutted. Moreover, the alleged admissions
in the prosecution history did not pertain to claim 1 of the
'026 patent, but instead related to a claim in the parent
application that recited all three structural elements, in-
cluding the bearing retainer. There was no basis for grant-
ing summary judgment of non-infringement as a matter
of law on the "longitudinal bearing track" limitation of
element (c) or on element (d) of claim 1 of [*10] the '026
patent. At a minimum, there are disputes of material fat
of infringement of these limitations.

Robinson argues that if "rotational indexing means"
is not a means-plus-function claim limitation, we should
find that Cannondale infringes elements (c) and (d) of
claim 1 of the '026 patent as a matter of law. Robinson
acknowledges that if we conclude that elements (c) and
(d) were not infringed as a matter of law, the entire in-

fringement issue should be remanded. Because it is not
clear from the parties' arguments that no dispute of mate-
rial fact of infringement remains under our construction
of "rotational indexing means," we decline to enter judg-
ment of infringement of elements (c) and (d) of claim 1
of the '026 patent as a matter of law. Instead, now that we
have held that there is no basis for summary judgment of
non-infringement as a matter of law for the "longitudinal
bearing track" limitation of element (c) and for element
(d), the district court may consider the parties' arguments
regarding infringement of claim 1 of the '026 patent on
remand.

Cannondale responds that the district court's finding
of non-infringement should be affirmed on the alternate
ground that it does [*11] not meet the "resilient compres-
sive means" limitation of claim 1(e) of the '026 patent.
Because the district court declined to construe "resilient
compressive means" in the firstinstance in light of its con-
clusion that Cannondale did not infringe the "rotational
indexing means" limitation, Summary Judgment Order,
slip op. at 19 n.7, and because the issue has not been
fully briefed by the parties, we decline to do so now. The
district court may decide the issue in the first instance on
remand.

Based on our construction that "rotational index-
ing means" is not a means-plus-function limitation, we
vacate the district court's summary judgment of non-
infringement and remand for further consideration of lit-
eral infringement and infringement under the doctrine of
equivalents.

CONCLUSION

Because the district court erred in its infringement
analysis under the doctrine of equivalents for the '185
patent, we vacate the district court's judgment of non-
infringement of the '185 patent under the doctrine of
equivalents. Because the district court erred in constru-
ing "rotational indexing means" in claim 1 of the '026
patent to be a means-plus-function limitation un@ér
U.S.C. § 112[*12] paragraph 6, we vacate the district
court's summary judgment of non-infringement of the
'026 patent. The case is remanded for further proceedings
consistent with this opinion.

COSTS

Costs are awarded to Robinson.
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In action alleging infringement of patents directed at
single shock absorber suspension system located in
head tube above fiont tire of bicycle, the United States
District Court for the Central District of California,
2002 WL 390335, granted summary judgment of
non-infiingement, and patentee appealed. The Court of
Appeals, Linn, Circuit Judge, held that: (1) district
court erred in its infiingement analysis under doctrine
of equivalents, and (2) term "rotational indexing
means" was not means-plus-function limitation.

Vacated and remanded.

West Headnotes

[1] Patents ====237
291k237 Most Cited Cases

In assessing claim that bicycle manufacturer infringed,
under doctrine ofequivalents, patents directed at single
shock absorber suspension system located in head tube
above front tire of bicycle, district court had to conduct

limitation-by-limitation analysis and consider whether
elements of manufacturer's accused suspension systems
were identical to or insubstantially diffrent from
individual limitations of claim.

2] Patents ¥~=--101(8)
291k101(8) Most Cited Cases

Term "rotational indexing means," as used in patent
directed at single shock absorber suspension system
located in head tube above front tire of bicycle, was not
means-plus-finction limitation, where recitation of
bearing track and rolling surface bearings in rolling
reception in claim language provided sufficient structure
to perform function of rotational indexing. 35
US.C.A §112, par. 6.

Patents %:—-328(2)
291k328(2) Most Cited Cases

5,350,185, 5.380,026. Cited.

*725 Before GAJARSA, LINN, and DYK, Circuit
Judges.

LINN, Circuit Judge.

*%*] Russell Robinson ("Robinson") appeals fiom a
decision of the United States District Court for the
Central District of California, 00-CV-1236, granting
summary judgment of non-infiingement in favor of
defendant Cannondale Corporation ("Cannondale") with
respect to Robinson's U.S. Patents Nos. 5,350,185
("the '185 patent") and_5.380,026 ("the '026 patent").
Because the district court erred in its infringement
analysis under the doctrine of equivalents for the '185
patent, and further erred in construing "rotational
indexing means" in claim 1 ofthe '026 patent to be a
means-plus-function limitation under 35 U.S.C. § 112,
paragraph 6, we vacate and remand for further
proceedings consistent with this opinion.

BACKGROUND

The '185 and '026 patents are both directed to a single
shock absorber suspension system located in the head
tube above *726 the front tire of a bicycle. The '026
patent is a continuation ofthe '185 patent.

Defendant Cannondale manufactures and sells bicycles
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incorporating the Delta V and HeadShokTM
suspension systems that Robinson alleges infringe the
patents- in-suit. In December 2000, Robinson sued
Cannondale, alleging infringement of its '026 patent
and state law claims ofunfair competition. Cannondale
responded and counterclaimed for a declaratory
judgment of non-infriingement and invalidity of the
related '185 patent. InJune2001, Robinson moved for
summary judgment that Cannondale infringed its '026
patent. Cannondale responded with summary
judgment cross motions asserting invalidity and non-
infringement of the '026 and '185 patents. In January
2002, the district court denied Robinson's infringement
motion and Cannondale's invalidity motion, and
granted Cannondale's non-infiingement motion.
Robinson v. Cannondale Corp., No.
SA-CV-00-1236-GLT (C.D.Cal. Jan. 29, 2002)
("Summary Judgment Order" ). The district court
entered a final judgment of non-infringement ofthe '026
and '185 patents in favor of Cannondale under Federal
Rule of Civil Procedure 54(b).  Robinson v.
Cannondale Corp., No. SA-CV-00-1236-GLT
(C.D.Cal. Feb. 25, 2002). Robinson timely appealed.
This court has jurisdiction pursuant to 28 U.S.C. §

1295(a)(1).

ANALYSIS
L. Standard of Review

"We review the grant of summary judgment de novo,

drawing all reasonable inferences in favor of the
non-moving party." Teleflex, Inc. v. Ficosa N. Am.
Corp., 299 F.3d 1313, 1323 (Fed.Cir.2002) (citing
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255,
106 S.Ct. 2505, 91 L.Ed.2d 202 (1986)). Summary
judgment is only appropriate if there are no genuine
issues of material fact and the movant is entitled to
judgment as a matter of law. SRI Int'l v. Matsushita
Elec. Corp., 775 F.2d 1107, 1116 (Fed.Cir.1985) (en
banc).

1. The '185 Patent

On appeal, Robinson does not dispute the district
court's construction that "rotational indexing means"
in claim 1 of the '185 patent was not a means-
plus-function limitation within the meaning of 35
U.S.C. § 112, paragraph 6. Robinson further conceded
both in the briefs and at oral argument that Cannondale
does not literally infiinge the claims ofthe '185 patent.

**2 The parties principally dispute whether the district
court committed legal error in its analysis of
infiingement under the doctrine of equivalents.
Robinson argues that the district court erred by failing

Page 2

to apply the doctrine of equivalents to the individual
limitations of'the claim, rather than the invention as a
whole, as required by Warner-Jenkinson Company, Inc.
v. Hilton Davis Chemical Company, 520 U.S. 17, 29,
117 S.Ct. 1040, 137 L.Ed.2d 146 (1997) ("Each
element contained in a patent claim is deemed material
to defining the scope of the patented invention, and
thus the doctrine of equivalents must be applied to
individual elements of the claim, not to the invention
as a whole."). Cannondale argues the district court
properly recognized substantial diferences between
claim 1 ofthe '185 patent and the accused devices.

The "[d]etermination ofinfringement, whether literal or

under the doctrine of equivalents, is a question of fact."
Hilgraeve Corp. v. Symantec Corp., 265 F.3d 1336,
1341 (Fed.Cir.2001). "[I]nfiingement under the
doctrine ofequivalents requires that the accused product
contain each limitation ofthe claim or its equivalent....
An element in the accused product *727 is equivalent
to a claim limitation ifthe difierences between the two
are 'insubstantial' to one of ordinary skill in the art."
Ecolab, Inc. v. Envirochem, Inc., 264 F.3d 1358,
1371-72 (Fed.Cir.2001) (citing Warner- Jenkinson
Co., Inc. v. Hilton Davis Chem. Co., 520U.8S. 17, 40,
117 S.Ct. 1040, 137 L.Ed.2d 146 (1997)).

[11 The district court's entire discussion of
Cannondale's infiingement of the '185 patent under the
doctrine of equivalents stated:

The marked distinction in the manner in which the
Cannondale suspension performs--without axial
grooves on the inner wall of the outer cylinder,
without aligned axial grooves in the outer wall ofthe
outer cylinder, without bearing balls, and without a
third, thin walled bearing retainer cylinder-- indicates
the Cannondale suspension does not achieve the
suspension results in substantially the same way as
the '185 patent limitations. The doctrine of
equivalents therefore also does not apply.

Summary Judgment Order, slip. op. at 12. The
district court's analysis is confined to an abbreviated
discussion that Cannondale's accused suspension
systems lack literal elements of the '185 patent. The
district court failed to conduct the
limitation-by-limitation analysis required by our
precedent and to consider whether the elements of
Cannondale's accused suspension systems are identical
to or insubstantially diferent ffom the individual
limitations of claim 1 ofthe '185 patent. Because the
district court failed to consider whether each claim
limitation of the '185 patent or its equivalent was
present in the accused device, we vacate the district
court's holding ofno infiingement under the doctrine of
equivalents and remand to the district court for an
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analysis consistent with our precedent.

Cannondale argues that the district court's summary
judgment ofnon- infringement should be affirmed on
the alternate ground that its accused product does not
meet the "compression spring" limitation of claim 1(f)
ofthe '185 patent. Because the district court did not
construe the "compression spring" limitation, and
because the parties have not fully briefed this issue on
appeal, we decline to do so now and remand this issue
to the district court for determination in the first
instance.

**3 Because the district court failed to consider each
limitation of claim 1 ofthe '185 patent in determining
infiingement under the doctrine of equivalents, and
because the "compression spring" limitation was not
construed by the district court in the first instance, we
vacate the district court's summary judgment of
non-infriingement under the doctrine ofequivalents and
remand for further proceedings consistent with this
opinion.

1. The '026 Patent

Concerning the '026 patent, the parties dispute the
correctness of the district court's construction of
"rotational indexing means" as a means-plus- fanction
claim limitation within the meaning of35 U.S.C. §
112, paragraph 6. The district court reached this
conclusion affer noting that the claim language omitted
a retainer sleeve structure needed to perform the
indexing function. Summary Judgment Order, slip op.
at 16. Robinson argues that "rotational indexing
means" is not a means-plus-finction limitation because
the claim recites the structure that performs the recited
function, thus overcoming the presumptionarising from
the use ofthe word "means." Cannondale responds that
the district court's construction of"'rotational indexing
means" was proper because the district court correctly
recognized that *728 the bearing retainer structure was
needed to perform the recited function and was omitted
fiom the claim language.

Determining whether a claim limitation is a
means-plus-function limitation subject to 35 U.S.C. §
112, paragraph 6, is a matter of claim construction we
review denovo. Personalized Media Communications
v. Int'l Trade Comm'n, 161 F.3d 696. 702
(Fed.Cir.1998). Claim limitations that use the word
"means" create a presumption that § 112, paragraph 6,
applies. Id. at 703. However, the presumption of
means-plus-function treatment is rebutted "where a
claim recites a function, but then goes on to elaborate
sufficient structure, material, or acts within the claim
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itself to perform entirely the recited function." Sage
Prods. v. Devon Indus., Inc., 126 F.3d 1420, 1427-28

(Fed.Cir.1997).

[2] In this case, the "rotational indexing means" is not
ameans-plus- function limitation. Rotational indexing
refers to the function of having the bicycle's head tube
suspension (and hence the front wheel of the bicycle)
synchronously rotate with the front handlebars. Claim
1 of the '026 patent recites "a longitudinal bearing
track" and "a plurality of rolling surface bearings in
rolling reception in said bearing track" to accomplish
this function. '026 patent, col. 5, II. 44-47. This
recitation ofa bearing track and rolling surface bearings
in rolling reception in the claim language provides
sufficient structure to perform the function of rotational
indexing and overcomes the presumption that
"rotational indexing means" is a means-plus- fanction
claim limitation. Because this inquiry focuses on the
claim language, Cannondale's arguments regarding
alleged admissions in the prosecution history that the
bearing retainer was required are immaterial in
evaluating whether the means-plus-function
presumption is rebutted. — Moreover, the alleged
admissions in the prosecution history did not pertain to
claim 1 ofthe'026 patent, but instead related to a claim
in the parent application that recited all three structural
elements, including the bearing retainer. There was no
basis for granting summary judgment of
non-infiingement as a matter of law on the
"longitudinal bearing track" limitation of element (c) or
on element (d) of claim 1 of the '026 patent. At a
minimum, there are disputes of material fat of
infringement of these limitations.

*%4 Robinson argues that if "rotational indexing
means" is not a means-plus- function claim limitation,
we should find that Cannondale infringes elements (c)
and (d) of claim 1 ofthe'026 patent as a matter of law.
Robinson acknowledges that if we conclude that
elements (c) and (d) were not infringed as a matter of
law, the entire inflingement issue should be remanded.
Because it is not clear from the parties' arguments that
no dispute of material fact of infiingement remains
under our construction of "rotational indexing means,"
we decline to enter judgment of infiingement of
elements (c) and (d) of claim 1 ofthe '026 patent as a
matter of law. Instead, now that we have held that
there is no basis for summary judgment of
non-infiingement as a matter of law for the
"longitudinal bearing track" limitation of element (c)
and for element (d), the district court may consider the
parties' arguments regarding infiingement ofclaim 1 of
the '026 patent on remand.
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Cannondale responds that the district court's finding of

non-infiingement should be afirmed on the alternate
ground that it does not meet the "resilient compressive
means" limitation of claim 1(e) of the '026 patent.
Because the district court declined to construe "resilient
compressive means" in the first instance in light of'its
conclusion that Cannondale did not infringe the
"rotational indexing means" limitation, *729 Summary
Judgment Order, slip op. at 19 n. 7, and because the
issue has not been fully briefed by the parties, we
decline to do so now. The district court may decide
the issue in the first instance on remand.

Based on our construction that "rotational indexing
means" is not a means- plus-function limitation, we
vacate the district court's summary judgment of
non-infriingement and remand for further consideration
of literal infringement and infringement under the
doctrine of equivalents.

CONCLUSION

Because the district court erred in its infringement
analysis under the doctrine of equivalents for the '185
patent, we vacate the district court's judgment of
non-infringement of the '185 patent under the doctrine
of equivalents. Because the district court erred in
construing "rotational indexing means" in claim 1 of
the '026 patent to be a means-plus-function limitation
under 35 U.S.C. § 112, paragraph 6, we vacate the
district court's summary judgment ofnon-infringement
of the '026 patent. The case is remanded for further
proceedings consistent with this opinion.

COSTS
Costs are awarded to Robinson.

81 Fed.Appx. 725, 2003 WL 22839336 (Fed.Cir.)

END OF DOCUMENT
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