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CRIMINAL RULES COMMITTEE
: MEETING

April 27-28, 1998
‘Washington; D.C. "

"HEARING ON PROPOSED AMENDMEN TSTO THE FEDERAL RULES

OF CRIMINAL PROCEDURE (Memo)

A.  Introduction and Comments by “Cha‘iri

B. Testimony by Witnesses on Proposed Amendments

'~ COMMITTEE MEETING: PRELIMINARY MA"TTERS

A, Remarks and Admlnlstratlve Announcements by the Chalr
Approval of Mmutes of October, 1997 Meetmg in Monterey, CA.

C. Draft Minutes of Standing Committee Meeting, January 1998.

- D. . Criminal Rules Agenda Docketing.

CRIMINAL RULES UNDER CONSIDERATION

A.  Rules Approved by Standmg Committee and Judicial Conference and
o Pendmg Before Supremé Court (No Memo).

1. Rule 5.1. Preliminary Examination; Production of Witness
Statements.

2. Rule 26.2. Production of Witness Statements Apphcabﬂlty to Rule
‘ 5.1 Proceedmgs

3. Rule3l. ve’rdict;fiﬁaiﬁdual“liolling of Jury.
4. Raule33. New Trial; Time for Filing Motion.

‘ 5. Rule 35(b) Correctlon or Reduction of Sentence Changed
Cncumstances ‘

6. Rule 43. Presence of Defendant; Presence at Reduction or
Correction of Sentence.



Agenda

Criminal Rules Advisory Committee

April 1998

Rules Published for Public Comment & Pending Further Review by
Advisory Committee. (Memo):

L.

10.

Rule 6. Grand Jury (Presence of Interpreters Return of Indictment)
(Memo). . ‘

Rule 7. The Indictment and the Information (Conforming
Amendment) (Memo)

Rule 11. Pleas (Acceﬁranee of Pleas and Agreements, etc) (Memo).

Rule 24(c). Alternate Jurors (Retention During Deliberations)

(Memo)

Rule 30 Instructions (Submlssmn of Requests for Instructxons)

(Memo).
Rule 31. Verdict (Conforming Amendment) (Memo).

Rule 32. Sentence and Judgment (Conforming Amendment)
(Memo).

Rule 32.2. Forfeiture Procedures (New Rule) (Memo).
Rule 38. Stay of Execution (Conforming Amendment) (Memo).

Rule 54. Application and Exception (Conforming Amendment)
(Memo).

Proposed Amendments to Rules of Criminal Procedure

L.

Rule 5(c), Initial Appearance Before the Magistrate Judge.
Proposed Amendment; On Remand from Judicial Conference
(Memo).

Rule 10, Arraignment & Rule 43, Presence of Defendant.
Proposed Amendment to Permit Defendant to Waive Personal
Appearance at Arraignment (Memo).
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Agenda

Criminal Rules Advisery Committee

April 1998

10.

11.

12.

Rule 12.2, Notice of Insanity Defense or Expert Testimony of
Defendant’s Mental Condition . Proposed Amendment Re Notice
and Ordering Of Mental Examination For Defendant. (Memo).

Rule 24(b). Trial Jurors. Proposed Amendmth to Equahze

- “Number of Peremptory Challenges (Memo). -

Rule 26. Taking of Testimony. Proposed Amendment to Permit
Taking of Testimony from Remote Location. (Memo).

Rule 32. Sentence and Judgment. Proposal by Committee on
Criminal Law Regarding Disclosure of Presentence Reports.
(Memo).

Rule 32.1. Revocation or Modification of Probation or
Supervised Release. Correction of Terminology re Magistrate
Judge (Memo).

Rule 41. Search and Seizure. Proposed Amendment Regarding
Warrant Based on Telephonic Statements by Affiant (Memo).

Rule 43. Presence of Defendant (Memo)

Rule 46. Release From Custody. Proposed Legislation Regarding
Forfeiture of Bond for Reasons Other Than Failure to Appear
(Memo).

Rule 49. Service and Filing of Papers. Proposed Amendment to
Provide for Facsimile Transmission of Notice (Memo).

Rules Governing Habeas Corpus Proceedings; Report of
Subcommittee. (Memo)

Rules and Projects Pending Before Advisory Committees, Standing
Committee and Judicial Conference

1.

Rules Governing Attorney Conduct; Possible Amendments to Rules
of Criminal Procedure (Memo).

Local Rules Project; Effective Date for Rules (Memo)

Electronic Filing of Comments on Proposed Rules Changes
(Memo)

Criminal Rule 27. Proof of Foreign Record (Memo)
Status Report on Proposed Restyling of Criminal Rules (Memo)



Agenda
Criminal Rules Advisory Committee
April 1998

E. Status Report on Legislation Affecting Federal Rules of Criminal
.+ . Procedure, Including Victim’s Rights Legislation (No Memo).

IV. DESIGNATION OF TIME AND PLACE OF NEXT MEETING
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Chair:

Honorable W. Eugene Davis
United States Circuit Judge
556 Jefferson Street, Suite 300
Lafayette, Louisiana 70501

Members:

Honorable Edward E. Carnes
United States Circuit Judge

Frank M. Johnson, Jr. Federal Building

and Courthouse
15 Lee Street
Montgomery, Alabama 36104

Honorable George M. Marovich
United States District Judge
United States District Court

219 South Dearborn Street

~. *Chicago, Illinois 60604

Honorable David D. Dowd, Jr.
United States District Judge
United, States District Court
Key Tower

127 Public Square, 34" Floor
Cleveland, Ohio 44114

Honorable D. Brooks Smith
United States District Judge
United States District Court

319 Washington Street, Room 104
Johnstown, Pennsylvania 15901

Honorable John M. Roll

United States District Judge
United States District Court

415 James A. Walsh Courthouse
44 East Broadway Boulevard
Tucson, Arizona 85701-1719

March 30, 1998
Doc. No. 1651

. Area Code 216

©. " Atea Code 318
L 1262-6664

 FAX-318-262-6685

Area Code334 -

<. 223-7132

FAX-334-223-7676

Area‘Code 312
435-5590 ..

FAX-312-435-7578
522-4250

FAX-216-522-4520

‘Area Code 814 .

533-4514

:FAX-814-533-4519

Area Code 520

620-7144

- FAX-520-620-7147



ADVISORY COMMITTEE ON CRIMINAL RULES (CONTD.)

Honorable Tommy E. Miller
United States Magistrate Judge
173 Walter E. Hoffman

United States Courthouse
600 Granby Street
Norfolk, Virginia 23510-1915

Honorable Daniel E. Wathen

Chief Justice, Maine Supreme Judicial Court

65 Stone Street
Augusta, Maine 04330

Professor Kate Stith
Yale Law School
Post Office Box 208215

New Haven, Connecticut 06520-8215

Robert C. Josefsberg, Esquire

Podhurst, Orseck, Josefsberg, Eaton,

Meadow, Olin & Perwin, P.A.

City National Bank Building, Suite 800

25 West Flagler Street
Miami, Florida 33130-1780

Darryl W. Jackson, Esquire
Amold & Porter

555 Twelfth Street, N.W.
Washington, D.C. 20004

Henry A. Martin, Esquire
Federal Public Defender
810 Broadway, Suite 200
Nashville, Tennessee 37203

Assistant Attorney General
Criminal Division (ex officio)
Roger A. Pauley, Esquire
Director, Office of Legislation,
U.S. Departmerit of Justice

601 D Street, N.E., Room 6637
Washington, D.C. 20530

March 30, 1998
Doc. No. 1651

Area Code 757
441-3544

FAX-757-441-3626

Area Code 207
287-6950

"FAX-207-287-4641

Area Code 203
432-4835

FAX-203-432-1148

Area Code 305
358-2800

FAX-305-358-2382

" Area Code 202

942-5000
FAX-202-942-5999

Area Code 615
736-5047

-+ FAX-615-736-5265

Area Code 202
514-3202

FAX 202-514-4042

£

7

]

1 8

H
[

i

r

S

& &
|

g
e 1

]

il

p——
E

1

1




ADVISORY COMMITTEE ON CRIMINAL RULES (CONTD.)

Reporter:

Professor David A. Schlueter
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ADVISORY COMMITTEE ON CRIMINAL RULES L)
Subcommittee on Style Subcommittee on Rule 11
Subcommittee A — Rules 1-30 Judge George M. Marovich, Chair
Judge D. Brooks Smith, Chair Professor Kate Stith - -
Robert C. Josefsberg, Esquire Henry A Martln Esquire’ ) F»
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MEMO TO:

FROM;

RE:

DATE:

Members, Criminal Rules Advisory Committee
Professor Dave Schlueter, Reporter

Hearing on Proposed Amendments to the Federal Rules of Criminal
Procedure

March 23, 1998

The Advisory Committee will be meeting in Washington, D.C. on April 27th and
28th to discuss various agenda items. That meeting will be preceded on the morning of
Monday, April 27th with a hearing to consider the testimony of several witnesses who
wish to address the proposed amendments pending before the Committee; the previously
scheduled hearings on the proposed amendments were postponed until the 27th.

At this point, it appears that there will approximately four to six witnesses
testifying on their own or on behalf of an organization on two amendments: The Rule 11
waiver provision and new Rule 32.2. Each member of the Committee should have
received copies of any written comments submitted by the witnesses.
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MINUTES [DRAFT]
of
THE ADVISORY COMMITTEE
: ‘on :
FEDERAL RULES OF CRIMINAL PROCEDURE

... October 13-14, 1997
Monterey, California

The Advisofy Committee on the Federal Rules of Criminal Procedure met at
Monterey, California on October 13th and 14th, 1997. These minutes reflect the
discussion and actions taken at that meeting.

L | CALL TO ORDER & ANNOUNCEMENTS

- Judge Daws Chalr of the Committee, called the meetmg to order at 8 30 am. on
Monday, October 13, 1997. The following persons were present for all or a part of'the
Committee's meeting:

Hon. W. Eugene Davis, Chair
Hon. D. Lowell Jensen
Hon. Edward E. Carnes
Hon. George M. Marovich
Hon. David D. Dowd, Jr.
Hon. D. Brooks Smith
Hon.-John M. Roll .
.Hon: Tommy E. Miller
- Hon. B. Waugh Crigler
Hon. Daniel E. Wathen . K
Prof Kate Stith =~ . ‘ B =
Mr, Robert C. Josefsberg, Esq ‘
Mr. Darryl W. Jackson, Esq. .
Mr. Henry A. Martin, Esq. :
Mr. Roger Pauley, Jr., designate of the Asst. Attorney General for the Cnmmal
Division
Professor Dav1d A. Schlueter Reporter

Also present at the meeting were: Hon Ahcemane Stotler Chair of the Standing
Committee on Rules of Practice and Procedure; Mr. Peter McCabe and Mr. John Rabiej
from the Administrative Office of the United States Courts; Mr. David Pimentel, Judicial
Fellow at the Administrative Office, and Ms. Mary Harkenrider from the Department of
Justice.



October 1997 Minutes 2
Adyvisory Committee on Criminal Rules

The attendees were welcomed by the incoming chair, Judge Davis, who welcomed
the two new members to the Committee, Judge Roll and Magistrate Judge Miller

po

I. APPROVAL OF MINUTES OF APRIL 1997 MEETING

Judge Marovich moved that the Minutes of the Committee’s April 1997 meeting

be approved. Followmg a second by Professor Stith, the motlon carried by a unanimous
vote. : , s Ty

III. RULES PUBLISHED FOR fUBLIC COMMENT AND PENDING
FURTHER REVIEW BY ADVISORY COMMITTEE
. 1, »‘ i
The Reporter informed the Comrmttee that at its Iune 1997 meeting, the Standing

Committee had approved the pubhcatlon of a number of amendments to the Criminal
Rules: N T

Rule 6. Grand Jury (Presence of Interpreters; Return of Indictment)
Rule 11. Pleas (Acceptance of Pleas and Agreements, etc.)

Rule 24(c). Alternate Jurors (Retention During Deliberations)

Rule 30. Instructions (Submission of Requests for Instructlons)
Rule 32.2. Forfeiture Procedures.

Rule 54. Application and Exceptxon

AN ol e

The Reporter added that the Standing Committee had modified the proposed
amendment to Rule 6 to permit all necessary interpreters to be present during grand jury
deliberations--and not just interpreters for the hearing-impaired. The Commlttee believed
that it would be beneficial to obtain public comments on an amendment which would
expand the list oft those permitted to remain in the deliberations. Finally, the Reporter
informed the Committee that a hearing on the proposed amendments has been tentatively
set for December 12, 1997 in New Orleans. The Comment. penod ends on February 15,
1998.

IV. RULES APPROVED BY STANDING COMMITTEE AND FORWARDED
TO JUDICIAL CONFERENCE AND SUPREME COURT

The Reporter informed the Committee that at its June 1997 meeting, the Standing
Committee had approved and forwarded to the Jud1c1a.1 Conference the amendments to the
following rules: X - : : :

1. Rule 5.1 (Preliminary Examination; Production of Witness
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October 1997 Minutes L Do 3
Advisory Committee on Criminal Rules T T

o Statements); ‘
- 2. Rule 26.2 (Production of Wltness Statements Apphcablhty to Rule
t 5.1 Proceedings); ¥

 Rule 31 (Verdict; Indlvrdual Polhng of Jurors)

3
4. Rule 33 (New Trial; Time for Filing Motion); . ,
5. ‘Rule 35(b) (Correction or Reductxon of Sentence Changed

. Circumstances); -
6. Rule 43 (Presence of Defendant Presence at Reductton
’ or Correctlon of Sentence) 3 T

.

" V.. . CRIMINAL RULE APPROVED BY: SUPREME COURT
. AND PENDING BEFORE CONGRESS

The Reporter 1nformed the Commrttee that the Supreme Court had approved an
amendment to Rule 58 and that absent any further action by Congress the amendment
would become eﬁ‘ectrve on December Ly 1997 S ‘

M;If.'r'f ' Co

VI CRIM]NAL RULES CURRENTLY UNDER CON SIDERATION
~BY ADVISORY COMMITTEE 4
A. ‘ Report of Subcommrttee on Vlctlm AllocutlonL Leglslatlon' Possrble
Amendments to Rules 11 32, and 32.1.
11 g “‘N J s :

Judge Daws offered mtroductory comments on pendmg legrslatlon which would
amend a number of cnmmal rules to provrde for notice to victims and victim allocution
when the accused enters a plea, at. sentencmg, and, at revocation of probation proceedings.
He noted that in the past the Commrttee had been reluctant to provide for victim ..
allocution but that the proposed legrslatron provrded the Committee with an opportunity
to re-examine its posrtlon He nof ed that.a; subcommrttee consisting of Judge Dowd -
(Chair), Judge Smrth, Mr; Josefsberg, and Mr. Pauley had been appomted to study the
legislation and recommend a course’ of actron to the Comrmttee Cod ,

Speakmg for the subcommrttee Judge Dowd prov1ded add1t10nal mformatton on
the legrslatron, and the fact that it had apparently been, offered as an alternative to a move
to amend the Constrtutro ‘i;He added that under the legislation, the Judicial Conference
would be given a short penod of time to respond 10’ the proposed changes and that the
role of the subcomrmttee had been to review the proposed changes and be prepared to

i
recommend changes to the ﬁﬂl Comrmttee for its conslderatlon

r. ] vV "at the legrslatron was not gomg to be passed in the current
session of Congress. Mr. »Pauley agreed but indicated that the legrslatron might be passed



October 1997 Minutes 4

Advisory Committee on Criminal Rules

in the next session. He believed that the Committee might be overreacting to the

- proposed legislation because it disregards the legislation proposed by the President and the
it disregards the fact that the legislation will only move at the behest of the chairs of the
congressional committees on the Judlclary He agreed however that, the subcommittee
should oontmue to momtor the leglslatlon ‘ I

Judge Jensen observed that the leglslatlon put the committee in the unique posture
of requiring the Judicial Conférence to react to’ specxﬁc amendments Judge Stotler
echoed that view and indicated that once agam 'there was 4 question about the
fundamental role of ‘Congress.in the rule-makmg enterprise. Justice Wathen noted that
from a State’s perspective, there was concern that the vmtnn s movement might result in a
constltutlonal amendment Mr Josefsberg op med that the proposed legislation seemed to
require very little, e. 2 notice! tto victims' of pendihg heahngs and an opportunity to be
heard. Judge Marowch agreed wu;h that assessment and' saw little danger in the
legislation. e ‘ ted th: mstatices, it would be wise to
keep the ] edﬁmhttee in/ plae eady‘ le glslatlon Judge Jensen added
that for the ‘most part. the federal system wa 1g lip'to what was already in place in
many state and local junsdlctlons Judge Daws mdlcated that it would be appropnate
absent the need for more; nnmedxate acu” 0, to discuss the
Spring igeting. FolloWung additional/di
“alleged victim” in the prbpd‘sih 1 legis
express the view that it Was 1o o
secondedﬂ the motiom Wlueh C

B.  Rule5(). Imtlal Ap ran ¢ th trate Judge.

Judge Daws prov1ded a
whlch would perrmt a maglstrat i

Commlttee wnh a recommen
amendment to the statute Th“

I ee‘take steps to initiate an
mmiittee Tesp nded' by referring the proposal

back to the Advisory Commltt hat the ‘mo: G ppropriate method of
effecting a change would be td l!’f Tlow the procadures|inthe les Enabling Act.
Following bnef dlscussmn ol pr u th ¢, Mt. Josefsberg moved
that the rule be amended I Judg Following additional

foblem bitt Tudge Miller
had the authonty to act

c
1' B »r* {

ol

1

g

]

1

L

f
SR



romsenairs 3.

i

{ R R A R S D B A R AN N A

- October 1997 Minutes \ - 5

Advisory Committee on Criminal Rules

experience, he had never experienced a problem with the rule. Ultimately; Mr. J osefsberg
withdrew his motion to approve the amendment ‘ :

Professor Stlth moved to approve the amendment Judge Mlller seconded that
motlon wluch falled by avoteof Sto 7. . ’

‘ C - Rule 6 The’ Grand Jury. Leglslatlve Proposal to Reduce Size of Grand
Jury

t

The Reporter mdlcated that at its Apnl 1997 meetmg the Comrmttee had briefly

. dlseussed pending leglslatlon (sponsored by Congressman Goodlatte from Virginia) which

would reduce the size of grand juries.. The matter had been carned over as'an agenda item
to permit additional research and discussion of the issue.

- Mr. Josefsberg indicated that if the grand jury system were to continue, that the
current size should be retained. Justice Wathen noted that Maine had reduced the size of
its grand juries and that many regretted that reduction. -Judge Camnes added that in his
expenence reducmg the size of the grand jury would risk the, danger of runaway
prosecutions. Both Mr. Martin and Judge Jensen shared the view that it was important to
get more, rather than less, people involved in the grand jury process. Ms. Harkenrider

“added that the Department of Justice had sent a letter to Congress last year recommending

that the current size of grand Junes be retamed
‘ Judge Carnes moved that the Commlttee oppose any : reductlon of size in the grand
jury. Professor Stith seconded the motion, which carried by a vote of 12 t0 0. X

D. Rule 11. Pleas Report of Subcommlttee on Proposed Amendments re
“N otlce to Defendant of Relevant Sentencmg Informatlon

Judge Marov1ch provrded an overview of the Rule 11 subcomrmttee s work on
Rule 11 issues. He noted that a number of proposals were in'the process of approval and
that one issue remained for discussion—the- question of whether the Government should be
required to notify a defendant of the sentencing factors it intended to rely upon during
sentencing, followinga plea of guilty. Judge Marovich noted that Professor Stith had
provided a memo detailing reasons for such a requirement and that the: ‘Department of
Justice had responded with reasons for rejecting that requirement. He noted that over the
last several years the Commlttee had touched upon the issue of whether anything more
should, or could,tbe done tojinsure that a defendant was entermg a voluntary and knowmg

'plea of guﬂty, in, the context of guldehne sentencmg

Professor St1th prov1ded a lengthy explanatron of Why Rule 1 1 should be amended
to provide for some form of notice to a defendant on what sort of sentencing information
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Advisory Committee on Criminal Rules

the prosecution would be relying upon. She noted that the sentencing procedural rules
had not kept pace with actual practice and that there was two particular problem areas.
First, the question of what the Government would consider to be “relevant conduct.” And
second, whether the defendant had been a leader or organizer in the alleged criminal
activity. It is unrealistic, she said, to assume that a defendant would be able to calculate
the effect of such factors even with the assistance of a defense counsel. She noted that
her proposal requiring notice 'would simply. sh1ﬁ the sentencing calculus to pre-plea stages.

Judge Marovich responded by observing that defendants typtcally want the trial
judge to make factual decisions earlier in the process and cannot understand why the judge
cannot take a more active role'in the plea bargaining stage. | Professor Stith suggested that
the Rules Enabling Act procedures Would be an appropnate means of' obtammg debate
and comment on her proposal. ... ‘- Yo Lo :

Judge Dowd indicated that there seems to be a diversity of practice developing
with regard to what should be:included in a plea agreement. There was not, in his view,
any uniform system of dealing with sentencing guideline issues in such agreements The
real issue, he said, is what consntutes a knowmg and voluntary plea of guxlty

Judge Davis observed that n those Junsdlcuons where there isa heavy caseload,
the trial judges generally permit the defendant to withdraw a plea under Rule 32 if there is
any real question about whether the plea is. knowmg and voluntary | Judge Marovich,
however, noted that there is some dispute as to what constitutes a fair and just reason for
withdrawing a plea and that sentencmg proceedmgs ‘had become more adversanal And
that, said Judge Dowd, leads to a lack of umformlty in practlce ERE %

Ms. Harkenrider expressed the view that a system of government notice was not
required. Under the currént procedures, the prosecutors cannot control what ultimate
sentence will be imposed by the court. She added that it would be difficult to draft a rule
which would adopt such a notrce provision. On the other hand, she noted, it would be
better to rely upon the experience and advice of defense counsel to mform the. defendant
of what, if any, factors or facts would unpact on the sentence ,

Mr. J osefsberg observed that in hlS experierice 4s a defense counsel that defendants
do not always understand, or: beheve what nnght happen dunng sentencmg Amendmg
Rule 11, he stated would not help ‘ o T

i .

Ms. Harkennder contmued by notmg that if a defendant wants more certainty in
sentencing, he or she is free! tol ‘agree to'ajspecific senitence under Rule 11(e)(1)(C). And
the Committee has already taken steps to prov1de for more certainty in sentencing. In
most cases, she added, an amendment to Rule 11 would not ﬁx any problems with a lack
of certainty. © ook e 2 | )
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“Mr. Martin noted that generally most agreements do not cover a specific sentence
under Rule 11(e)(1)(C). He urged the Committee to consider providing for more notice in
Rule 11 and to approve, in concept, an amendment to the rule. He noted that a study by
the Federal Judicial Center has indicated that private practitioners were at the bottom of
the list in understanding the sentencing guidelines. He noted that he would prefer to see
the prosecutors more involved in the sentencing decisions, »rather‘th'an probation. ofﬁcers.

Judge Roll was opposed to any. proposal to require more notice to the. defendant
He noted that it would be difficult to- determine what would constitute adequate notice
because of the variances in apphcatlon of the sentericing guidelines among the judlcral
circuits. He observed that the Commrttee rmght be aspmng to certamty which does not
e)nst : : S SR
. ! AN %N “‘r\ i 4 S

L Judge Marovrch responded by notmg that he did not’ drsagree with the comments

- opposing an amendmient and that he agreed with the pomt that some problems are not

capable of a solution. Cod L

Judge Jensen reviewed some of the amendments which have already been made to
Rule 11 and that the Committee’s work had already focused to some extent on disclosure,
even though the current rulé lacks any enforcement mechanism. He agreed with those
who believed that it would be dlfﬁcult to craft an enforceable notrce prows1on in the rule.

Professor Stlth responded that in her view, any notice provrsxon would not be
binding on the trial court and that it could consider facts or factors presented by the
probation officer, but not the prosecutor. S S

After Judge Carnes questioned the adv1sab111ty of tmkermg with the rule, Mr.
Martin observed that adding a notice prov1s1on would not mcrease the number of not
guilty pleas o ‘ ‘

Mr Pauley obse rved that mtumvely, there are bound to be w1thdrawn pleas of"
guilty and that there must be a balance with the fairness to the defendant-—who should -
know as much as reasonably possible—-and the fairness intended under the Sentencing
Reform Act--which was intended to reduce unwarranted sentence. dlspanty In short he
said, similarly situated defendants should receive similar sentences .

Following additional brief comments, the Committee agreed do take a “straw”
vote on whether to proceed with drafiing an amendment to Rule 11 The motion failed by
avoteof Sto 7.
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E. Rule 12.2. Notice of Insanity Defense or Expert Testlmony of
Defendant’s Mental Condition.

On behalf of the Department of Justlce Mr. Pauley presented a proposed
amendment to Rule 12.2 which would address the authority of the trial court to order a
mental examination of the defendant under 18 U.S.C: § 4247., He explamed that as a »
result of Umted States v. Davzs 93 F.3d 1286 (6th Cir. 1996), there'is a real questlon
whether a court may order,a custodial mental examination under Rule 12.2(b). . To: remedy
the problem, he mdlcated that Rule 12.2(c) could be amended to provrde for such an'.
exanunatlon by addmg a referenee t0-§ 4247." ' DR

.H

Professor Strth questloned Whether the proposal would extend to any mental
evidence or only expert testimony. Mr, Pauley explamed hoW the rule would work and
what would, tngger the. need, Or request,; for sucha mental examlnatlon ) Judge Miller
observed that the r;ule would, be narrower. if thed é‘ ) duce the: expert
testimony of hi$ or her mental state, o T

Mr. Martin observed that that the amendment would raise a number of significant
constrtutlonal issues and questioned whether there was really a problem to be fixed. He
pointed out that the Government got What it Wanted in the Davis case:, . :

Judge Dav1s observed that th1s was a complex issue and noted the mterplay
between the defendant s notice of an intent to introduce mental evidence and.a’

government requested mental examination. If an examination is held, the Government has
the statements of the defendant, regardless of whether the defendant testifies or otherwise
mtroduces evrdenoe of hlS or her mental health.

Mr Pauley noted that whatever the ments of the proposal, there should be a
balance of opportunity for both the defense and the prosecution to present evidence on the
defendant’s mental condition, Mr. Martin, however, questioned whether simply adding a
reference to, § 4247 would remedy whatever gap existed,; ;there was still the problem of
custodial examlnatlon o ‘ t

i

Followmg addltlonal dlscussron, the Comrmttee voted 11 to 1, with one abstentlon,
to consider a proposed draft amendment to Rule 12.2 at its next meetmg ‘

F. Rule 23. Trial by Jury or by the Court. Discussion re Possible
Reduction of Size of Jury. L

The Reporter indicated that pending legislation would reduce the size of juries in
federal criminal trials. Mr. Rabiej indicated that there had apparently been no real
movement on the proposal Mr. Josefsberg noted that even with a provision permitting
the defendant to agree to a smaller jury, there was the risk that a judge would lean on a
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. defense counsel to waive a 12-person jury. Following brief disddssio‘ﬁg]udge’ Cames

moved that the Committee oppose the legislation. The motion, which was seconded by
Judge Dowd, carried by a vote of 12 10 0.° T "

G.  Rule2d, Trial Jurors.. - |
1. Discussion re Pogsible Amendmentsre ﬁumbei‘ of i’érémf)tory
Challenges. - ... N e

The Reporter informed the Committee that pending legislation (Section 501) in the
Crime Control Act of 1997 (S. 3) would amend Rule 24(b) by equalizing the number of
peremptory challenges. He informed the Committee that in: 1990 and 1991, the
Committee had proposed a similar amendment, that it had been published for public
comment, and that the Standing Committee unanimously rejected the proposal at its
February 1991 meeting. Since then, the Committee had made no further attempts to, . -
equalize the number of challenges, although there had been numerous attempts to do so.
through legislation. But the Standing Committee’s rejection of the Committee’s proposal
had generally been used to convince Congress.not to amend Rile 24(b). :

‘ IR R U I SR I
Mr. Pauley indicated that the current status of'the legislation was murky but that
Crime Bills do tend to get through during the second: $ession 0f Congress.-
Jl‘ ) ( o v - ‘ o ' ' }.‘ R “\, »,‘5,"',‘ ‘*V\fti ‘M;*L’t ! K ﬂ;'\’w“w’pg \ s - ' »
‘M. Josefsberg moved that the _Cqmm}ittgew(‘})pﬁ se'any attempt to equalize . !
peremptory challenges. Judge Miller seconded the motion. " " . . . C

N
I

' o AN .‘N‘ W“W‘.':wj“ e o ‘:‘L%,”‘k;’ s : [‘:.‘M!u‘;‘ ‘Ej;fzr”i”\ e ; g ‘ )
Following a brief discussion about the benefits and costs:.of amending the Rule, the
motion failed by a vote of 6 to 7.

| Judge Roll moved that Rule 24(b) be. amended to provide for. 10 peremptory
challenges for each side in a noncaptial case. F ollowing a second by Judge Dowd, the
motion carried by a vote.of 7'to 6. The Reporter indicated that he would draft appropriate
amending language for the Committee’s Spring 1998 meeting. - L Y

2.0 ;l?ropos‘ogidLAmendm‘e,nts‘ re Randomly,,Sélected Petit and Venire
o Juries and Deletion of Provision for Peremptory Challenges.

N il R S RO Lot o b o .
The Reporter informed the Committee that Judge William M. Acker, Jr. (N. Dist.
Alabama) had recommended that the Rules be amended to abolish peremptory challenges
and to provide for random selection of both the venire and petit juries. Following brief
discussion, a cqnsen‘susemer‘ggdithat no action should be taken on the proposal..

RN
[ '

‘H.  Rule 26. Taking of Testimony. Report by Subcommittee re Taking of
Testimony from Remote Location. Wt e :

' Judge Davis indicated that Judge Jensen had appointed.a three-member -
subcommittee to study a proposed amendment to Rule 26 which would permit - ,
transmission of testimony from a remote location: Judge Carnes (Chair), Mr. J osefsberg,
and Mr. Pauley. Judge Carnes reported that the Subcommittee had considered the issue
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and that it proposed that Rule 26 be amended to permit contemporaneous transmission of
testimony from a remote location where the court concluded that there were compelling
circumstances (and good cause shown) and that the witness was unavailable, as that term
is defined in Federal Rule of Evidence 804. He noted that there were potential
confrontation clause issues and that requiring a showing o “unavailability” was designed
to address that point. He also noted that the Committee might wish to address the issue of
the potential interplay between using depositions versus contemporaneous transmission
and whether one should be preferred over the other. ”

Sk

- Judge Daws qﬁésﬁpnéd whether thé amendment sh‘étild cover audio-only
transmissions and Judge Crigler raised concerns about relying only on an audio

transmission wherejthe fact-finder and defenidant would not be-able to observe the witness.
o _Eollp ng 4 dltlonélbnefdlscussm | possible ‘Edﬁﬁ'on’gation issues, the
Committee voted 12-0 to proceed with drafting an an‘;an\c‘irxii‘ept to Rule 26 to provide for
contem s transmission:, The Re indicated that he would draft appropriate
language mmittee’s considerat Spring 1998 meeting. ~ '

I

Continy
proposal to regardi he defendant, supra at Rule 12.2, Mr.
Pauley proposed ermit'a trial court to order such'an
examination for s discussion actually took place in -
conjunction wit 12.2; but is presented here to coincide with
the numbering ¢ et el

Judge Jensen questioned whether the defendant’s mental condition or health was a
sentencing factor and Ms|Hatkenrider iridicated that it would be in a'capital case. Judge
Carnes observed that ‘éver'i ‘capital cases, the defendant’s'mental condition would
normally have been'raised during the 'casesin-chief. Mr. Martin gave examples of how the
judge may act in capital ‘cases regarding sealing of the méntal.examination. ‘

4 Following additional brief discussion, the Comnﬁt’jt‘e’e"{'otéd 10 to 1, with one
abstention, to proceed with drafting an amendment to Rule 32 which would provide for
mental examinations in capital cases, including a notice provision tax;d a provision for

sealing the record.. "

|

J. 1 'Rule'43.Preseénce of the Defendant. Proposal to Permit Defendant to
"Waive Presence at Arraignment.

The Reporter stated that the Committee had received a recommendation from Mr.
Mario S. Cano (an attorney in'Coral Gables, Florida) to amend Rule 43 to permit the
defendant to waive his o@r’u‘hc‘r presernice at an arraignment. He provided some background
information on'simi ‘axh\“bhdnjents“which had been previously considered by the

Committee in ‘1?“92-;‘93[ ‘egarding in absentia arraignmerts from remote locations.

—
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Mr. Rabiej reported that although several pilot programs had been initiated, they
had not yet provided any useful empirical data concerning in absentia arraignments. Judge
Crigler noted that the Committee’s earlier proposals had been opposed by defense counsel
because it would have limited their opportunity to meet with their clients at the
arraignment proceedings. Mr. Josefsberg responded that in many cases the arraignment is
not a critical proceeding and that in his experience his client has waived presence at
arraignment. Judge Marovich agreed that in his experience, the artaignments are routine
and that he rarely encounters an arraignment where a major issue is raised. Other ,
members shared that view and Mr. Martin indicated that he could probably support a_

waiver of appearance but not an in absentia arraignment from a remote location.

Judge Dowd indicated that he uses the arraignment to conduct other inquires and
in response several members suggested that any amendment for waiver include a provision
for obtaining the trial court’s approval.

Ultimately, ft’hefo)xr’n‘n‘ﬁ‘ttee voted 1 1 %;o 1to procee’d with consideration of an
amendment to the Rules. The Reporter indicated that he would draft language for

amending both Rules 10 and 43 for the Committee’s next meeting. .

K. Rules Governing Habeas Corpus Proceedings..

Judge Davis reported to the Committee that the Civil Rules Committee had asked
the Committee to consider the possibility of amending the Rules Governing § 2254 and §
2255 Proceedings. In memos provided by the Reporters of the Civil Rules and Criminal
Committee, he noted two potential problems. First, a technical, conforming, amendment
was probably required in Rule 8 to reflect a change in statutory cross-referencing.
Second, the timing requirements for filing a response to a habeas petition appear to be
inconsistent in Civil Rule 81, § 2243, and Rule 4 of the Rules Governing § 2255
Proceedings and Rule 4 of the Rules Governing § 2254 Proceedings.

Considering the issues involved, and the fact that recent legislation affecting
habeas proceedings may have created additional issues, Judge Davis indicated that he
would appoint a subcommittee to study the problems. He later appointed Judge Carnes
(Chair), Judge Miller, Mr. Jackson, and Mr. Pauley or Ms. Harkenrider. © :

VIL-RECOGNITION OF OUT-GOING MEMBERS

During the meeting, Judge Davis recognized the outstanding contributions of two
out-going members of the Committee: Judge Jensen, who had served the Committee’s
chair and Magistrate Judge Crigler. He thanked both for their dedicated service and their
contributions to the Committee and on behalf of the Committee wished them well.

T E e
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VIII. RULES AND PROJECTS PENDING BEFORE STANDING
COMMITTEE AND JUDICIAL CONFERENCE

A. Status Report on Leglslatlon Affectmg Federal Rules of Cnmmal
Procedure i ‘ ‘

Mr. Rable] mforrned the Comnnttee that Congress Wwas conszdenng a Civil
Forfelture Act which would exactly, followmg the! language in proposed Rule 32.2; wh1ch
is currently out for public.comment.. He stated that no actlon Would be taken on' the j
proposed legislation until the second session of Congress W M ‘

B.. Status Report on Résfynng the Appellate Rules of Procedure.

Mr. Rabiej also reported that the restyled Appellate Rules of Procedure had been
approved by the Judicial Confereriée and had been delivered to the Supreme Court for its
consideration. He added that the Appellate Rules Commlttee had received 25 comments
on the proposed changes and that all but one of them had béén positive in nature.

C.  Status Report on Electronic Filing in the Courts

Mr. McCabe informed the Committee that as a result of amendments to several
federal rules of procedure which permit courts to accept electronic filings, that a number
of federal courts had begun identifying and acquiring appropriate technology to accept
such matters. He noted that a number of questions remained to be addressed and
introduced Ms. Karen Molzen, who provided an audio-visual presentation on how the
District of New Mexico is handlmg such filings.

IX. DESIGNATION OF TIME AND PLACE OF NEXT MEETING
The Committee decided to hold its next meeting on Apnl 27 and 28, 1998 at a
location to be determined.

Respectfully submitted,

David A. Schlueter
Professor of Law
Reporter
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE |
DRAFT MINUTES of the Meeting of January 8-9, 1998
' Santa Barbara, California

The winter meeting of the Judicial Confererice Committee on Rules of Practice and
Procedure was held in Santa Barbara; California on Thursday and Friday, January 8-9, 1998.
The followmg members were present

Judge Alicemarie H. Stotler, Chair
Judge Frank W. Bullock, Jr.
Professor Geofﬁey C. Hazard, Jr.
Judge Phyllis A. Kravitch

' Gene W. Lafitte, Esquire
Judge James A. Parker
Sol Schreiber, Esquire
Judge Morey L. Sear
Alan C. Sundberg; Esqurre
Judge A. Wallace Tashima

- Chief Justice E. Norman Veasey
Judge William R. Wilson, Jr.

'Associate Attomey General Eileen C. Mayer represented the Department of Justice at
the meeting. Member Patrick F. McCartan, Esquire was unable to be present.

Participating in the meeting, at the request of the chalr were Judge Frank H.
Easterbrook, former member of the committee, and Judge Harry L. Hupp, representmg the
Judicial Conference Committee on Court Admlmstratron and Case Management.

, Supporting the committee were: Professor Daniel R. Coqulllette reporter to the
committee; Peter G. McCabe, secretary to the committee; John K. Rabiej, chief of the Rules
Committee Support Office of the Administrative Office of the United States Courts; and Mark
D. Shapiro, senior attorney in that office. . : :

Representmg the advrsory comrmttees were:

\ rAdv1sory Comm1ttee on Appellate Rules -
- Judge Will L. Garwood, Chair -
Professor Patrick J. Schiltz, Reporter
Advisory Committee on Bankruptcy Rules -
Judge Adrian G. Duplantier, Chair
~ Professor Alan N. Resnick, Reporter
Advrsory Committee on Civil Rules - . .
Judge Paul V. Niemeyer, Chair
Professor Edward H. Cooper, Reporter
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Advisory Committee on Criminal Rules -
~ Judge W. Eugene Davis, Chair
Professor Davrd A. Schlueter, Reporter
Advisory Committee on Evidence Rules -
Judge Fern M. Smith, Chair
ProfesSoruDaniel J. Capra, Reporter

Also participating in the- meetmg were: J oseph F Spanrol Jr. and Bryan A. Garner,
consultants to the committee; Professor Mary P Squrers project director of the Local Rules
Project; and Thomas E. Willging and Marre Leary of the Research Division of the Federal
Judicial Center.

-
INTRODUCTORY REMARKS

Judge Stotler introduced the new advrsory committee chairs — Judge Garwood of the
Advisory Committee on Appellate Rules and’ Judge Davis of the Advisory Committee on
Criminal Rules— and the new advisory committee reporter — Professor Schiltz of the
Advisory Committee on Appellate Rules. Following commrttee tradition, all the members,
participants, and observers introduced themselves in turn and made brief remarks.

September 1997 Judicial Conference Action

Judge Stotler reported that the committee’s September 1997 report to the Judicial
Conference had been placed on the Conference’s consent calendar and all its recommenda-
tions approved without change. The proposed rules amendments in the report had been
submitted to the Supreme Court shortly after the Conference meeting and were scheduled to
take effect on December 1,'1998. '

Judge Stotler added that the members of the committee had been provided with copies
both of the committee’s report to the Conference and the package of amendments and
supporting materials transmitted to the Supreme Court in November 1997. She noted that she
had included in the Supreme Court package a memorandum to the justices summarizing the
amendments and inviting them to contact her or the advisory committee chairs for any
assistance. She said that the Court had not yet acted on the amendments.

Judicial Conference Comimittee Practices and Procedures
The committee considered suggested changes in Judicial Conference committee

practices and procedures and authorized the chair to communicate the committee’s views to
the Executive Committee of the Conference.
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Fea'eral Courts Improvement Act

Judge Stotler reported that the Executrve Commlttee of the T ud1c1a1 Conference had

. asked each committee of the Conference to review the Federal Courts Improvement Act of

1997 —'a comprehensive compilation of various legislative recommendations.approved by the
Judicial Conference — and'to rdenttfy any provrstons that should be deleted from the bill. The
Executive Committee advised that it. intended to'conduct similar reviews of all pending
Conference legislative positions contained in future court nnprovements acts at the beginning
of each Congress with a view towards el1m1nat1ng any pI‘OVISlOIlS that are no longer needed or
have: v1rtua11y no chance of bemg enacted ot r«s |

Several members expressed support for th1s new procedure None of the members
however, identified any provision in the current 1eg1s1at10n that should be deleted

o RIS . v

Authorzty of the Federal Judzczal Center »and the Adnmiinistrative Oﬁ‘ice

Judge Stotler reported that an ad hoc committee of the Judicial Conference had been
appointed to consider two motions forwarded by the director of the Federal Judicial Center
regarding: (1) the respective mission and authority of the Federal Judicial Center vis a vis the
Administrative Office in education and training; and (2) the creation of a specral mechanism to
resolve d1sputes between the two organizations. ‘She advised that she had asked Chief Judge
Sear to appear before the ad hoc committee as the representative- of the, rules comimittees to
address the potential impact of these proposals on the work of the rules commiittees. She

“added that Chief Judge Sear had spent considerable time studying the: history: of these matters

and had served on the Judicial! Conference its: Executrve Comrmttee and several other
Conference committées. - & SR Y TR

" APPROVAL OF THE MINUTES OF THE LAST MEETING

- The commlttee voted without ob_]ectlon to approve the rmnutes of the last meeting,

‘held on June 19 20, 1997

i

REPORT OF THE ADMIN.[STRATIVE OFFICE

Legzslatzve Report
Mr RableJ reported that 18 brlls had been 1ntroduced in the Congress that would
impact, directly or indirectly, on the féderal rules and the rules process. A status report of each

-bill had been included in Agenda Item 3A. .
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He pointed out that the Civil Justice Reform Act of 1990 had expired generally on
December 1, 1997. The Congress, however, had recently amended the Act’s sunset provision
to make 28 U.S.C. § 476 a part of permanent law, thereby requiring continued public reporting
of individual judges’ pending motions, trials, and cases. The Congress also had continued 28
U.S.C. § 471 into permanent law, requiring each district court to implement a civil justice
expense and delay reduction plan Judge Hupp reported that the Court Administration and
Case Management Committee had on its pendmg agenda a. proposal to seek leg1slat10n
repealmg 28 U S C § 471. $ ‘ ‘

Professor Coquﬂlette adv1sed that it had been ant1c1pated that local ClVll Just1ce
Reform Act plans would all sunset in 1997. Thereafter, local procedural provisions would
have-to be promulgated formally as local rules through the process specifiediin the Rules
Enabling Act. Heisuggested that the contmuatlon of 28 U.S.C. § 471 by the Congress could
create mischief because it might be argued that courts could continue to operate under local
plans that are inconsistent with the national procedural rules. - : o

Mr. Rabiej stated that comprehensive crime control legislation had been introduced in
the Congress that would impact on both the criminal rules and the evidence rules. He added
that the Advisory Committee on Criminal Rules and the Advisory Committee on Evidence
Rules had considered the proposed legislation at their fall meetings. An‘analysis of the
pertinent provisions.in the legislation was contained in correspondence from:Judge Stotler to
Senator Hatch and -set forth in Agenda Ttem 3A. «

Mr. Rab‘i‘ej r‘eported that several bills had been introduced in the Congress to provide
constitutional orstatutory rights to victims of crimes. He noted that the bills,-among other
things, would give victims the right to notice of court proceedings and the right to address the
court.

He pointed out that, at the request of the Department of Justice, civil forfeiture
legislation had been introduced that would, among other things, alter the time limits set forth
in the admiralty rules and conflict with proposed amendments to those rules recently approved
by the Advisory Committee on Civil Rules. He noted that the Department of Justice was
working with the advisory committee to ensure that the differences between the propdsed
legislation and the adrmralty rules were el1m1nated

Mr. Rabiej reported that recently introduced leg1slat10n would enact, with style
revisions, the committee’s proposed new FED. R.CRIM. P. 32.2, governing criminal forfeiture
proceedings. He pointed out that the committee had published the rule for public comment in
August 1997, and Judge Stotler had written to the chairman of the House Judiciary
Subcommittee ‘on Crime requesting that he defer action on the bill until the rulemaking process
has been completed and the bench, bar, and public have an opportunity to review and comment
on the rule.
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' Fmally, Mr. Rabiej reported that Representatlve Howard Coble, chair of the House

7 ud1c1ary Subcommittee on Courts and Intellectual Property, had written to J udge N1emeyer
' chair of the Advisory Committee on Civil Rules, requesting that the committee delay

consideration of any changes in the copyright rulés in order to allow Congress to consider the
need for changes in substantive law.

Adlh‘iriistrdﬁvé Aéi‘iohﬁf%» ¥

Mr. Rabiej reported that his office had assembled a docket of all actions of the
AdV1sory Committee on Evidence Rules over thie past four years, and it had updated the
dockets for the other advisory committees. He stated that a letter was being circulated for
approval requesting that courts send their local rules to the Administrative Office in electronic
format for posting on'the Internet. Finally, Mr. Rabiej stated that the Administrative Office
had’ compﬂed and pubhshed the committee’s working papers on attorney conduct-and was

rproceedmg to complle the Workmg papers of the Adv1sory C omm1ttee on C1v1l Rules on its

dis¢overy prOJect

REPORT OF THE FED]ERAL J UDICIAL CENTER

Ms. Leary presented an update on the Federal Judicial Center’s recent pubhca‘aons
educational programs, and research projects. (Agenda Item 4) Among other things, she noted
that substantial progress had been made in installing the judiciary’s new satellite television
facilities and that the Center was producing many new seminars and television programs,
1nclud1ng pro grams on ev1dence and voir d1re

Mr. W111g1ng stated that the Research Division of the Centerhad conducted a national
survey of 2,000 lawyers in recently terminated civil cases (of whom 59% responded),
examining the frequency and nature of problems in discovery, the impact of the 1993

* amendments to the civil rulés, and the need; 11 any, for additional rules chariges. ‘He said that

the lawyers reported that comparatrvely little discovery activity occurred in the great majority
of cases. Moreover, the cost of discovery was generally about 50% of the total 11t1gat10n cost
and about 3% of the ﬁnancral stakes in the htlgatron

" The attorneys reported that they had expenenced relat1ve1y few problems w1th
discovery in general. Most of the problems they had in fact encountered appeared to have
occurred in large comphcated cases where both contentiousness and ﬁnan01al stakes were
hlgh - R '

- Mr Willging said the sufvey had disclosed' that mandatory disclosure procedures were
in wider use than previously thought. Even in districts opting out of FED.R. CIv. P. 26(a), a
sizeable number of the judges imposed mandatory disclosure. The Center, he noted, had found
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that a majority of the lawyers responding to the survey reported that they had not experienced
any measurable effect from mandatory disclosure..But a majority of those reportmg an effect
stated that:mandatory disclosure had been favorable in reducing cost and delay, in promotmg
settlement, and in increasing procedural fatmess : ‘

He reported that the Center had been unable to replicate the finding of the RAND Civil
Justice Reform Act study that early discovery cutoffs are related to reducing cost and delay.
The Center had not found any statistically significant or otherwise meaningful correlation
between the length of the discovery cutoff period and litigation costs or the time to disposition
of civil cases. He concluded that in the absence of further research the empmcal data d1d not
support 1mposmg national discovery cutoffs |

-Mr. W111gmg further reported that the Center was in the process of analyzmg
experiences in dlstncts that have unposed less restrtctrve dlsclosure requtrements than FED. R.
CIv.P. 26(a) 1. €. Tequiring dlsclosure \only of mformatmn supportmg a party’s ¢ claim or
defense. The Center is also analyzing. local rules and general orders that i impose, specrﬁc limits
on interrogatories and depositions.

One member of the committee suggested that there was a need for the civil rules to
address the issues of discovery conducted by court-appointed experts. Mr. Willging noted that
the Center was examining the use of court-appointed experts in the breast implant cases.

REPORT OF THE ADVISORY COMMITTEE ON APPELLATE RULES

Judge Garwood presented the report of the advieory committee, as set forth in his
memorandum and attachments of November 14, 1997. (Agenda Item 5)

He reported that, after four years of work, the advrsory committee had completed its
restyling of all the appellate rules. The package of proposed amendments had been approved
by the Judicial Conference in September 1997 and forwarded to the Supreme Court.

Judge Garwood said that the adv1sory committee had handled a large agenda at its
September 1997 meeting, consisting of a general review of all matters still pending on its
docket. The committee eliminated many items from the docket, identified several items that
merited further study, and established priorities for future committee agendas.

He pointed out that the advisory committee had approved a change in FED. R. APP. P.
31, to require that briefs be served on all parties. But the committee decided as a matter of
policy not to forward any further rules changes to the Standing Committee until the restyled
appellate rules have been in effect for a while. ) :
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Judge Garwood reported that the advrsory committee was considering the adv1sab1hty
of uniform national rules on the publication of court’ op1mons that would address, among other
thmgs, such issues as the precedentral effect, if any, of unpubhshed opinions. ' He noted that
the subject matter is addressed in many local rules of the circuits, but those rules conflict with
each other in several respects. He added that the Court Administration and Case Management
Committee was also looking into the matter ‘and that. he had conferred with J udge Brock
Hornby, chair of that committee. They had agreed ghat it was appropnate for both committees
to examine the subject, but the Advisory Committee on Appellate Rules rmght have a more
immediate concern because it is covered in local circuit court rulés. ‘ B

“REPORT OF THE ADVlSORY COMMIITEE ON BANKRUPTCY RULES

Judge Duplantier presented the report of the advrsory commrttee as set forth in his
memorandum and attachments of December 2, 1997 (Agenda Item 6) ‘

J udge Duplantter reported that the adv1sory committee: had no action items to present.
He noted that a package of bankruptcy riles amendments was pending before the Supreme
Court and, if approved, would. take effect on December 1,1998. Another set of 16 proposed
amendments had been published for comment in August' 1997 and would be cons1dered at the
advisory committee’s March 1998 meeting. :

”l—le noted that the advisory committee had a major project underway to revise the
litigation provisions of the Federal Rules of Bankruptcy Procedure. He explained that the
project had emanated from & survey of bankruptcy judges and lawyers ‘conducted by the
Federal J udicial Center i in 1996. The results. of the survey showed that there was general
satisfaction with the substance and ' orgamzauon of the bankruptcy rules, but s1gn1frcant
dissatisfaction was expressed wrth the rules govermng motlon practlce

Judge Duplantier stated that the project of rethinking and reorganizing the litigation
rules was very complex and controversral It had taken up a great deal of the committee’s time
over the past two years.

Professor Resnick stated that the revisions that the advisory committee was considering
would not affect adversary proceedings, which are akin to civil cases in the district courts and
are governed largely by the Federal Rules of Civil Procedure. Rather, the proposed
amendments would materially change the procedures for handling (1) routine administrative
matters that are usually unopposed, and (2) “contested matters.” He explained that the latter
category of bankruptcy matters are usually initiated by motion, but are not like motions filed in
the district courts. , They may mvolve complex d1sputes that are unrelated 1o any other ’“
litigation in a bankruptcy case. :
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Professor Resnick reported that the advisory committee was in the process of

‘ con31der1ng the recommendations contained in the October 1997 report of the National
Bankruptcy Review Commission. He noted that the Ieport was more than 1,300 pages long
and contained 172 recommendatlons He pomted out that many of the Commission’s
recommendatlons called for substantlve changes in the Bankruptcy, Code, which — if enacted
— would eventually Tequire conformmg changes to the rules. He noted for example that.the
report recommended giving Artrcle III status, to bankruptcy Judges It srgned into law, th1s
prov1s1onI would hkely ehmmate the need m ‘both the Code, and the rules for mamtalnmg
distinctions between * core "and * non core proceedmgs

Other Commission recommendations were directed expressly to the Advisory
Committee on Bankruptcy Rules and called for specific changes in the Federal Rules of
Bankruptcy Procedure and the Official Bankruptcy Forms.

Professor Resmck stated that he was in the process of drafting a report on the
Commission’s recomrnendatlons for the adv1sory committee’s consideration at its March 1998
meeting. He added that it was unlikely that there would be a single, comprehensive bill
introduced. in the Congress to enact all the, recommendatlons of the Commission. Rather,
several bﬂls are hkely to be introduced by various, members of Congress, incorporating some
of the Comm1ss1on recommendatmns and offenng other proposals contrary to the :
Commission’s recommendations.

He reported that the advisory committee has also been considering proposals to
improve the effectiveness of notices to governmental units in bankruptcy cases. He pointed
out that, under current practice, governmental offices experience difficulties in having
bankruptcy notices routed to them in time to take appropriate action in a case. He added that
the advisory commlttee had been dealing with this problem for some time and that, at the
committee’s invitation the chairman of the bankruptcy commission had attended committee
meetings and presented their views and proposed solutions.

REPORT OF THE ADVISORY COMMITTEE ON CIVIL RULES |

Judge Niemeyer presented the report of the advisory committee, as set forth in his
memorandum and attachments of December 8, 1997. (Agenda Item 7) '

Amendments to the Admivralty‘ Rules
- Judge Niemeyer reported that the advisory committee was seeking the Standlng ‘

Committee’s approval to publish proposed amendments to the Supplemental Rules for Certain
Admiralty and Maritime Claims and a conforming amendment to FED. R. CIv. P. 14. He
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B explarned that the changes had been prompted in large part by the mcreasmg use of adm1ralty

in rem procedures in civil forfeiture proceedmgs

Judge Niemeyer explained that the proposed amendments had been _prepared over a
long period of time with the assistance of a special subcommrttee chaired by advrsory
committee member Mark Kasanin. He said that the subcornmlttee had worked from proposals
drafted by the Maritimeé Law Assoc1at10n and the Department of Justice, and it had analyzed
and monitored proposed civil forfeiture legrslatron pending in Congress. ' He added that the
chair of the Maritime Law Association’s rules committee and a representatrve of the
Department of Justice had part101pated in the. advrsory commlttee s October 1997 meetmg

Professor Cooper explained that there had been increased use of the admiralty in rem
procedures for drug-related civil forfejture proceedmgs The advrsory committee determined,
however, that there was a need to make certain distinctions in the rules between pure admiralty
proceedmgs and forferture proceedmgs To that end the proposed amendments would provide
a longer time to respond in forferture proceedmgs than in admrralty proceedmgs It would also
provrde an automatic right to partrcrpate toa broader range of | persons who assert nghts agamst

: “the property in forfe1ture proceedmgs than m admrralty proceedmgs

o

He also pomted out that FED. R CIV P 4 had been amended in 1993 but conformmg
changes had not been made in the admrralty rules. He said that 1t was time to correct that
omission.

He noted that the advisory committee had decided that it should, as far as possible,

‘makKe stylistic improvements in the admiralty rules, using the style conventions incorporated in
‘the recent omnibus revision of the appellate rules Nevertheless, the comm1ttee belleved that it

was necessary to preserve certam trad1t10na1 admrralty termmolo 2y.

He added that the style subcommrttee had suggested changes in the language of the’
amendments following the October 1997 advrsory committee meeting, most of which had been
included in the draft set forth in Agenda Item 7. He noted that Mr. Spaniol had also suggested
a number of thoughtful styhstrc changes, but the advrsory commrttee had not had time to
consider them fully and recommended that they be mcluded with the public comment

“materials.

ADMIRALTY RULE B

Professor Cooper reported that the advrsory committee was proposmg three changes to
Rule B, which deals wrth marrt1me attachment and garmshment in in personam actions.

‘F1rst, new Rule B(l)(d)(n) would allow service to be made by persons other than the
United States marshal when the property to be arrested is not a vessel or tangible property on
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board a vessel. This change would adopt the service provisions of Rule C(3) providing service
alternatives in an in rem proceedmg Where the property isa vessel however service under
item (d)(i) may only be made by the marshal,

Second the revrsed rule would eliminate the current rule’s reference to FED.R.CIv.P. 4
and state quas1 m rem Jurrsdrctron remedres Instead, revised Rule B(1)(e) refers expressly to
- FED.R. CIV P. 64 ensuring that Rule B is not inconsistent with Rule 64 in a way that would
prevent an admrralty plamtlff from 1nvok1ng state-law remedies.

Th1rd the revrsed rule conforms the notice prov131ons of subd1v1sron 2) to rev1sed
FED.R.CIV.P. 4, wrthout desrgnatrng any of its subdivisions.

Some, members stated that there was an ambrgu1ty in Rule B, which limits the use of
maritime attachment and gamlshment to cases in which the defendant is not found in the
district. They explalned that a defendant occasionally will appornt an agent for service of
process after the actron is cominenced, hoping by this means to defeat attachment or
garmshment Rule B can be read to provrde that the defendant is “found” in the district only at
the moment. the action is commenced but this reading is not entrrely clear. Dissatisfaction also
was expressed by some members with ex parte proceedings, noting that plaintiffs “always
appear at 4: 45 on Fnday afternoon.” It was suggested that the advisory committee might

explore these matters and consrder future rules amendments to deal with them.
ADMIRALTY RULEC

Professor Cooper said that the proposed advisory committee note to revised Rule C
provided statutory references and an introduction and background to the rule. He pointed out
that a growing number of statutes invoke admiralty in rem proceedings for forfeiture
proceedings. But Rule C, governing in rem actions, had not been adjusted to reflect that
reality. Accordingly, most of the proposed amendments to Rule C were designed to
drstmgutsh between pure admiralty proceedmgs and forfeiture proceedings.

‘ He noted that a number of forfelture statutes permit a forfeiture proceeding against
property that is not located in the drstrrct The proposed new item C(2)(d)(ii) would reflect
those statutory provisions. Paragraph C3)b)1D) would be amended to specify that the marshal
must serve any supplemental process addressed to a vessel or tangible property on board a
vessel, as well as the original warrant.

He said that Rule C(4) provided for notice and contained two changes. The first would
require that public notice state both the time for filing an answer and the time for filing a
statement of interest or claim. The second would allow termination of publication if the
property is released more than 10 days after execution but before publication is completed.
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Professor Cooper stated that the most important changes in Rule C were set forth in

‘subdivision (6). The advisory committee had,oreated separate paragraphs on responsive

pleading to distinguish civil forfeiture actions from maritime in rem proceedings. He pointed
out that, in admiralty actions, a response must be filed within 10 days of execution of process
or completed publication of notice. He said that the need for speed is not as great in forfeiture

' proceedmgs and the advisory committee proposal would allow 20 days to respond. He added

that legislation pending in the Congress would amend Ruilé C to provide for a uniformly longer
period of 20 days in both admiralty proceedmgs and forfeiture proceedings.

A second distinction related to who may part1c1pate in the proceeding. In a forfeiture
action, the rule would allow anyone who asserts an interest in,.or right against, the property to
file a response. 'The admiralty provision reflects the long-standing rule that only those who
assert a right of possession or an ownership interest in the property may respohd.

He pointed out that paragraph C(6)(c) authorized interrogatories to be served with the
complaint in an in rem action without leave of court. This provision departed from the general
provision.of FED. R. CIv. P. 26(d) requiring that discovery be deferred until after the parties

- have met and conferred. He explained that the special needs of expedition that often arise in

admiralty justify continuing the practice of allowmg mterrogatones to be ﬁled with the
complaint in an in rem’ proceedmg TN X ;

- ADMIRALTY RULEE

* ‘Professor Cooper stated that Rule E, governing in rem and quasi in rem proceedings,
would be amended to reflect statutory provisions that permit service of process outside the
district in certain forfeiture proceedings. But service in an admiralty or maritime proceeding
still must be made within the district. Professor Cooper added that he had conferred with
representatives of the Départment of Justice, who'informed him that they were unaware of any
quasi in rem forfeitures. 'Accordingly, he recommended that the words “or quas1 in rem” be
deleted from Rule E(S)(b) I S t : A :

He said that the proposed amendment to subdlvrsmn (7)(a) Would make it clear that a
plaintiff must give security to meet a coutiterclaim only when the counterclaim is asserted by a
person who has given secunty in the orrgmal action.

Subd1v1sron (8) would reflect the proposed change in Rule B(1)(e) that would delete
the provision in the current rule authorizing a restricted appearance when state quasi in rem
jurisdiction provisions are invoked.

Subdivision (9)(b)(ii) would be amended to reflect the changes in terminology made in
amended Rule C(6), substituting “statement of interest or right” for “claim.” Judge Niemeyer
explained that the advisory committee had retained the word “claim” in the amended admiralty
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rules only where it was consistent with- the meaning of that term as used in FED. R. CIv. P. 9.
In all other cases, it:had been eliminated because it had created confusion. Professor Cooper
added that the word “claim” had different meanings in the current admiralty rules.

Professor Cooper said that subdivision (10) was new. It would make clear that the
court has authority to preserve and prevent removal of attached or arrested property remammg
in the possession of the owner or another person I o

FEDRCIVP14

Professor Cooper explained that the‘ proposed change in terminology in Rule C(6),
eliminating the terms “claim™ and: “claimant” required parallel changes in FED. R. C1v. P.
14(a) and (c). ﬂ |

Judge Niemeyer explained that in revising the admiralty rules the advisory committee
had not attempted to change admiralty law or address all current procedural problems. It just
intended to preserve the admiralty process, fill in some of the gaps in the process, and improve
the organization and language of the rules.

J udge Niemeyer stated that the representatives from the Maritime Law Association and
the Department of Justice who had worked on the proposal had recommended that the period
of public comment on the proposed admiralty amendments be reduced from the normal six
months to three months. An abbreviated comment period could expedite the effective date of
the amendments by one year. He stated, however, that the advisory committee had decided
that there was not a sufficient, emergency to, _]llStlfy reducing the period for public comment on
the proposals ~

Professor Cooper stated that the advisory committee had approved a draft revision of
Rule E(3)(a) and was presenting it to the Standing Committee together with alternative
language rejected by the advisory committee but preferred by Messrs. Garner and Spaniol. He
asked whether the amendments published for public comment should include both the advisory
committee’s approved language and the alternative language. The committee decided to
publish only the version approved by the advisory committee. :

The committee voted without objection to approve the proposed amendments to
- the admiralty rules for pubhcatlon '
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‘such 1ssues as settlement classes and maturrty of ht1gat10n

Informatzonal Items ‘

Judge Nremeyer stated that the advrsory commlttee in August 1996 had published
several proposed changes to FED. R. CIv. P. 23, dealmg with class actions. But after
considering the public commeénts and conductmg pubhc heanngs the advisory committee
voted to forward only two'of the proposed changes to the Standmg Commrttee ‘

Atits J une 1997 meetmg, the Standrng Commrttee approved one proposed amendment
to Rule 23 — to authorize interlocutory appeals of class action cert1ﬁcat10n determinations.
That change was later approved by the Judicial Conference and forwarded to the Supreme
Court. It is s¢heduled to take effect on December 1, 1998, if approved by the Court and not
altered by Congress

Judge Niemeyer said that the advisory comm1ttee had deferred consrderatlon of the
other proposed changes to Rule 23, largely because a consensus could not be reached on them.
The committee had decided, for example, that further case law development was necessary on

!
S

' r

The: commrttee moreover, concluded that many of the solutions to the ‘problems-of
mass torts lay beyond its own Jurrsdrctron and mrght require leg1$1auon ‘Therefore, it had
recommended that a task force be formed across Judicial Conference committee lines to
address broadly the problems of mass torts.

) udge Nrerneyer reported that the Chlef Justice had approved 4 modified version of the

" advisory committee’s proposal, authonzmg an informal working group, under the leadershrp of

the Advrsory Committee on Civil Rules, to study the problems of mass torts litigation over a

12-month penod and make recommendations for further action. He said that Judge Anthony

Sciricd would sétve as chair of thie working group and that Professor Francis McGovem would
serve as special consultant to the group. ‘ : :

Judge Nremeyer reported that the advisory committee had sponsored a symposium on
discovery at Boston College Law School in September 1997. The program focused on the
costs of discovery and whether the benefits of discovery to the dispute resolution process are
worth those costs. He reported that the symposium had been a great success. Members of the
Standing Committee had attended, together with corporate counsel, experienced plaintiff
lawyers and defendant lawyers, representatives of national bar organizations, leading
academics, and other judges. He added that several consensus themes emerged from the
Symposium, including the following:

1. * The discovery process works well in most civil Cases. ' :

2 There are, however, serious problems in a small percentage of ¢ivil cases.
3. ' Full'disclosure is a policy inherent in federal practice and should be retainéd.
4 Too much discovery is generated in certain cases.
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5. Uniformity of practice among federal districts is a desirable goal.
6.  Attorney costs related to discovery account for about 50% of litigation costs in

. . civilcases. ‘ :

7:. In large cases, plalntlffs complam about the number and costs of depositions.

S In fact, deposrnons are-the, largest smgle cost item for plaintiffs. .

8. Defendants, on, the other hand .complain most about the amount and cost of
'document drscovery They pomt partrculaﬂy to heavy costs mcurred in
;revrewmg documents and compﬂmg logs in order to avoid waiving privileges.

9. }Ready access to a Judge in, \order to resolve d1scovery dlsputes is number one on

- the lawyers’. w1sh hst : “,; "
10. ;Both plamtrffs and «defendants favor ﬁxed trral dates and d1scovery cutoff
penods
11.  Mandatory disclosure draws mixed opinions among the bar. Some attorneys
like it, and others do not. The emp1r1ca1 data from the early academrc studies,
moreover are also mconcluswe o S

Judge Nremeyer stated that the advrsory comm1ttee planned to offer amendments to the
discovery rules in light of the ¢ sunsettrng” of the Civil Justice Reform Act. He added that the
committee was striving for greater national umforrruty, partrcularly in such areas as disclosure.
He pointed out that the advisory committee was examining a range of other d1scovery issues,
including the appropnate scope. of d1scovery

He stated that the advisory committee would consider, at its March 1998 meeting, a
package of proposed amendments addressing both the concerns identified at the symposium
and the discovery-related recommendations contained in the Judicial Conference’ $ 1997 report to
Congress on the Civil Justice Reform Act The advrsory comrmttee then plans t0 present a
package of recommendatrons for pub11cat10n at the, Standing Commrttee s June 1998 meeting.
He added that it was very 1mportant for the. commlttees to achieve broad, consensus ona
package that is wrdely acceptable to both bench and bar. .

REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES

Judge Davis presented the report of the advisory committee, as set forth in his .
memorandumﬂ and attachments of December 1, 1997. (Agenda Item 9)

R‘ved‘uqtiqi‘zhinat\llfze Size of Grand Juries

Judge Davis reported that the advisory committee had been asked to study a pending
legislative proposal (H.R, 1536) that would reduce the size of grand juries to not less than nine
jurors nor more than 13, with seven jurors required to return an indictment. Currently, under
EED. R. CRIM. P. 6(a) — which tracks 18 U.S.C. § 3321 — the size of a grand jury is 16 to 23
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persons, with a requirement that .16 be present.Under Rule 6(f) 12 -jurors must concur in
order to return an 1nd1ctment :

He stated that the adyvisory committee had voted unanimously to oppose any reduction
in the size of the grand jury. He noted that several members of the committee believed that
most people serving on grand juries have a positive feeling about the experience and that it
was sound policy to have more, rather than fewer, persons involved in the grand jury process.
Other members had ‘stated that a reduction in the size of the grand jury would increase the
likelihood of runaway indictments. He reported also that the state chief justice who serves on
the advisory committee ‘had pointed out that his state had reduced the size of grand juries, and
that the expenence had not been successful. Finally, he mentioned that the Department of
Just1ce was opposed to 1eg1s1at1ng a reductron in the srze of the grand Jury

T udge Dav1s reported that the advisory comm1ttee was. recommendmg that the J ud1cral
Conference g0 on record as. /opposing any attempts to reduce' the size of grand juries. Judge

 Stotler asked whither the proposed Judicial Conference action'should state a general policy or

merely be directed to commentmg on the spec1ﬁc prov1s1ons contained in H.R. 1536. In
response, Judge Davis amended the advisory comm1ttee S recommendatron to limit its reach to
address only the spec1ﬁc pendmg leglslanon
L o '
The comrmttee voted unammously to approve the recommendation of the :
advisory committee to have the Judicial Conference oppose H R. 1536 whlch would
reduce the size: of the grand jury.: : : : .

Informanonal Items

Judge Dav1s reported that the adv1sory commrttee had recelved many comments on the
proposed amendment to FED. R. CRIM. P..6, which would authorize any interpreter necessary to
assist a jury to be present at a grand j Jury procéeding. RE

He pointed out that the advisory committee had proposed amending 18 U.S.C. § 3060
to remove its prohibition on a magistrate judge granting a continuance of a preliminary
examination without the consent of the defendant. The Standing Committee, however,. -
decided at its June 1997 meeting not to seek a statutory-amendment. . It reférred the matter -
back to the advisory committee to consider making the change through an amendment to FED.
R.CrRM.P. 5(0), which tracks the language of 18 U.S.C. § 3060.. The advisory committee -
considered the matter afresh at its October 1997 meeting and decided that the problem sought
to be addressed through the. amendment was just not. senous enough to warrant seeking an .
amendment to FED R. CRJM P. 5(c) SR ! ‘ :

Judge Dav1s stated that the advrsory committee had canceled the pubhc hearmgs
scheduled for December 12, 1997. Instead, it had invited the witnesses to appear at.a hearing
to be held contiguous to the committee’s April 1998 meeting.
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Judge Davis also reported that he had appointed a subcommittee to continue
monitoring victims’ rights legislation. Coy

- REPORT OF THE ADVISORY COMMITTEE ON EVIDENCE RULES

-Judge Smith presented the report of the advisory committee, as cet forth in her
memorandum and attachments of December 3, 1997. (Agenda Item 10) -

Action Items ‘ ;
. s . ' . [ ) , .

Judge Smith reported that the advisory committee was seeking approval to publish
three proposed amendments for public comment. She explained that the amendments were
being brought to the Standing Committee at its January 1998 meeting in order to lessen the
heavy agenda for the committee’s June 1998 meeting. She added that the advisory committee
did not mtend to accelerate or 0therw1se change the regular schedule for public comment.

. “ FEDREVID 103

Judge Smith pointed out that the proposed amendment to Rule 103 — des1gned to
clarify when an attorney must renew a pretrial objection to, or proffer of, evidence — had a
long history. The advisory committee had published an amendment in September 1995, but
withdrew it after publication because public comments demonstrated little consensus.

She noted that the advisory committee had redrafted the amendment at its April 1997
meeting and sought approval from the Standing Committee in June 1997 to publish it. The
Standing Committee; however, questioned aspects of the proposal and referred it back to the
advisory committee for further study. The advisory committee then took a fresh look at the
rule at its October 1997 meeting and prepared a new draft amendment to meet the concerns
voiced by the Standmg Committee.

Judge Smith stated that the advisory committee had restructured the proposal from the
earlier versions, now setting forth the changes as a new paragraph within subdivision (a). She
explained that the proposed amendment would codify the principles of Luce v. United States,
469 U.S. 38 (1984) — concerning the preservation of a claim of error when admission of
evidence is dependent on an event occurring at trial — and would make them applicable in
both civil and criminal cases. She added that the advisory committee had tried to make clear
that the rule applied to all rulings on evidence, whether made at or before trial, including in
limine rulings. Finally, she pointed out that the proposed amendment appeared to be
stylistically inconsistent with a convention established by the style subcommittee in that it
contained an unnumbered paragraph in:subdivision (a). She welcomed the input of the style
subcommittee on this matter. . . ‘ : ‘
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One of the members suggested that the advisory committee might consider dropping
the word “definitive” from the first line of the amendments and eliminating the second
Sentence ERE S LT " ‘

The cominittee voted w1thout objectlon to approve for publlcatlon the proposed
amendment to the rule. !

s
el

FED R. EVID 404

J udge Smlth said that the proposed amendment to Rule’ 404(a) had not been 1111t1ated by
the Advisory Comm1ttee on Evidence Rules. Rather, the ¢ommittee was responding to
legislation pending in the Congress that would amend Rule 404(a) to provide that evidence of
a criminal defendant’s pertinent character trait is admissible if the defendant attacks the
character of the victim. She pomted out that the majority of the advisory committee agreed
generally with what the sponsors ‘of the legislation were trying to achieve, but ubeheved that the

‘ language of the leglslauon was 'too broad and would cause technical problems The

Congress1onal langiiage, she suggested ‘appeared to, allow the prosecution to'introduce .
ev1dence of any character trait of the: accused Accordmgly, the committee dec1ded to draft its
own version of Rule 404(a) prov1d1ng that if a defendant attacks a character tralt of the victim
of the crime, the prosecution could offer evidence of the same character trait of the accused.

| LISIRR

Judge Smith said that the advisory committee also wished to move an amendment to
line 11 of its proposal by adding- the Words offered:by an accused and” before the word
“admitted.” U

" She also pointed out that the advisory committee had used the word “accused” rather
than the word “defendant” because it was cons1stent with usage in the Federal Rules of

Cnmmal Procedure

" Some. of the members of the Standing Committee expressed d1sappr0va1 of the :
proposal on the merits because it would lessen the rights of the accused in certain types of
criminal cases. Judge Smith responded that the decision of the advisory committee to proceed
with the amendment was not unanimous, and that the committee would not have proposed the
change except for the pending legislation. She explained that the majority of the advisory
committee were of the view that the proposal represented a fair trade-off, believing that if the
defense introduces character trait ev1dence the prosecut10n should be allowed to do so also

Professor Capra pointed out that there was precedent for the advisory committee’s -
approach, noting that the Judicial Conference had offered alternate language 'on FED. R. EVID
413 to 415 when the Congress was consrdermg enactmg these rules by leglslatlon

The committee approved the proposed: amendment for pubhcatlon by an 8 to 3
vote.
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- FeED. R. EvID. 803 and 902

Judge Smith reported that the proposed amendments to Rules 803(6) and 902 were
designed to provide for uniform treatment of business records and to rectify an inconsistency
in the present rules dealing with foreign records. .She explained that admissibility of foreign
business records can be established — without a foundatlon witness — by certifications in
criminal cases, but not in civil cases. She said that the advisory committee believed that
foreign records. should not be deemed more trustworthy than domestic records in any cases.
The amendments were based on the procedures governing the certification of foreign business
records in criminal cases under 18 U.S.C. § 3055 and would estabhsh a similar procedure for
domestic and foreign records offered in. crvtl cases.. :

She added 'that the language of the amendments drffered 1n certam respects and it
mixed the terms “certrﬁcauon” and “deqlaratron 7 The advisory comnnttee had done $0 to.
incorporate ; language from ex1st1ng statutes She sard that if that approach would cause
problems in distinguishing between the two the 1anguage could be made consistent throughout
to require certification by a stgned declaratron She added that there was a typograph1cal error
in the agenda item, as the word : recor 7 on lines. 42 and 44 tof the proposal should read
“declaration.” : —

" _— .

The committee voted w1thout obJectlon to approve the amendments for

publication. :

Informational Items

Professor Capra explained that he had reviewed the original advisory committee notes
to the Federal Rules of Evidence and produced the document set forth at Agenda Item 10B,
identifying inaccuracies and inconsistencies created because several of the rules adopted by
Congress in 1975 differ materially from the version approved by the advisory committee. He
pointed out that the inconsistencies between the text of the rules, as enacted by legislation, and
the accompanying advisory notes created a trap for the unwary. He added that the Federal
Judicial Center had agreed to publish his memorandum.

Judge Smith reported that she had appointed a subcommittee to review Article VII of
the evidence. rules, dealing with opinions and expert testimony. She noted that there was
legislation pending in the Congress that attempted — inadequately — to amend FED. R. EVID.
702 and codify Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993). She
pointed out that the advisory committee had decided in 1995 to delay considering any
amendments to the evidence rules regarding expert testimony until the courts had been given
enough time to digest and interpret the Daubert opinion. She reported, though, that the
advisory committee at its October 1997 meeting had decided that there was now enough case
law, and conflicts among the circuits, to justify consideration of amendments to Rule 702 to
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., clarify the standards of reliability applicable to expert testimony. ‘The subcommittee will
. -prepare a report for consideration by the advisory commrttee at its Apnl 1998 meetmg

Judge Smrth said that the advrsory comrmttee would also consrder whether any
amendments were necessary to accommodate technologlcal innovations in the presentat1on of
evidence. Among other things, it would review,Rule 1001 10 determine whether the terms
“wntmgs and * recordmgs should be redefined and whether they should apply to the entire

- body.of the evidence rules. , = . L U o

judge ‘Stotler suggested that the Advisory Cornmitteeﬂon Civil Rules should 'exami‘ne
FED. R. C1v. P. 44, regarding proof of official records, to see whether it dovetails properly with
provisions.in the evidence rules.- She. also suggested that the advisory committee might wish to

. consider the advisability of a cross—reference to FED. R..EvID. 1001, regardmg written records.

She added that the Standing Committee had, d1scussed in the past the issue. of creatrng standard

‘ deﬁmt:lons that would apply throughout all the federal rules

' ATTORNEY CONDUCT |

Professor Coquillette reported that a wealth of background materials had been specially
prepared to assist the committee in determining whether national rules should be promulgated

_to govern attorney conduct in the federal courts. He pointed out that the materials included

Agenda Item 8, seven background studies conducted by his office and the Federal J udicial

- Center, and the proceedmgs of two conferences of attorney conduct experts.

Professor Coqu111ette noted that the comrmttee atits June 1997 meeting had requested

him to draft a proposed set of uniform attorney conduct rules for discussion purposes.

Therefore, he had prepared the 10 draft rules set forth in Agenda Item 8. He suggested that the
members not debate the substance of the draft rules, but focus on the general approach and
outline of the document ‘He recommended that if the committee were generally comfortable

~ with-the draft, it should be forwarded to each of the advrsory committees for study and

comment

‘ . ‘Professor Coqu'iliettev explained that proposed Rule 1 was a “dyhamic conformity” rule,

\ specrfymg that a district court must apply the standards of attorney conduct currently adopted

by the hlghest court of the state in which the court sits. He pointed out that the proposed rule
had the advantages of avoiding any conflicts with the states and obvratmg the need for a

- federal, bureaucracy He suggested that the first option that the comsmittee might consider

would be to adopt only Rule 1, thereby creating no uniform federal attorney conduct standards
and leavmg all issues of attorney conduct to the states.

A second optron, he suggested, would be for the committee to'do nothing regarding
attorney conduct, thereby leaving the matter to local court rules. He recommended against that
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course of action, however, because the participants in the committee’s recent attorney conduct
conferences had agreed overwhelmrngly that the status quo was unacceptable Although they
had differed in their proposed solutions, there was a strong consensus that something had to be
done to address attorney conduct in the federal courts 1n a more umform manner.’

Professor Coquﬂlette stated that a third - opuon would beto adopt proposed Rule 1 plus
some, or all;.of the other siine rules. He éxplained that he Had selected the 10 rules very
narrowly to address only those conduct issues that raise a substantial federal interest and have
resulted in actual problems in, the federal courts. All other matters would be deferred to the
states S 8 I

rHe explamed for example that proposed ] Rule 10 dealt with communication with
persons' who are represented by counsel, which is the ‘subject of Rulé 4.2 of the American Bar
Association’s Model Rules of Professional’ Conduct ‘He emphasized that the matter was very
controversial and had been the subject: of lenigthy negotratrons between the Conference of
Chief Justices and the Department of Justice. He recommended that the language eventually
agreed upon by the Conference and the Department be mcorporated as the national rule

applicable in the federal courts.’ Ry

Professor Coquillette noted that most attorney conduct issues addressed by the
proposed rules arise in the district courts. Theréfore, he recommended that the rules
committees’ efforts be directed prmc1pa11y to considering conduct rules for the district courts.

He noted that fewer attorney conduct problems arose in the courts of appeals. He
pointed out that FED:R. APP. P. 46 authorized a court of appeals to take any appropriate action

- against an attorney for “conduct unbecoming a member of the bar.” He said that the language

of the rule was unworkably vague, promptmg rnost courts of appeals to adopt therr own local
rules govermng attorney conduct.

Professor Coquillette reported that the local rules of the bankruptcy courts generally
adopted the rules of the district courts, but that bankruptcy practice presented-a number of
additional, unique problems because the Bankruptcy Code prescribed certain specific conduct
standards of its own. For that reason, he stated that the Advisory Committee on Bankruptcy
Rules was generally of the view that separate rules should be tailored to govern attorney
conduct in bankruptcy practice. Professor Resnick added that Professor Coquillette’s draft
rules had specifically exempted bankruptcy proceedings, whether conducted by a bankruptcy
judge or a district judge. He stated that it would be necessary — because of specific provisions
in the Bankruptcy Code and pertinent case law < to consider drafting specific provisions
governing such issues as drsmterestedness and conﬁdentrahty in bankruptcy proceedlngs ‘

Mr. Schreiber moved that the package of proposed attorney conduct rules be
referred to each of the advisory committees for review and comment by June, if possible.
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' Ms. Mayer stated that the Department of T ust1ce favored reducing ba]kamzatmn of
attorney conduct rules in the federal courts.” She explamed that the Department would not
support the option of simply adopting only Rule 1 of the proposed draft rules because it would
turn over federal interests to the states and effectlvely turn state laws into national laws. She

‘ added that the Department also had problems w1th the spec1ﬁc language of some of the other

nine draft rules.

Ms. Mayer pointed out that the Department was concerned about how the proposed
attomey conduct rules would be interpreted’ and enforced. She emphas1zed that there wasa
need to lodge authonty in the federal courts to 1ssue bmdmg mterpretatlons of the rules

Chief Justice Veasey stated that serious federallsm interests were at stake. He
personally favored adoption of only Rule 1 as the best solution and would not support adoption
of all 10 proposed attorney conduct rules. He added, though, that substantial additional
information and debate were essential before the commlttees could make meamngful decisions
on the appropriate course of action to pursue.

He explained that a specml comm1ttee of the Conference of Chief Justices had just
arrived at a negotiated solution with the Attorney General on the controversial issue of
communication with represented parties for consideration by the Conference at 1ts annual -
meeting. [The Conference postponed its consideration of the proposal until a later time so that
the members could have more time to study it carefully.] He noted, too, that the American Bar
Association had appointed an ethics commission to study needed revisions to the rules of
professional responsibility. He added that the commission, which he chaired, would convene
following the* meeting of the Conference of Chief Jusuces In’sum, he sa1d attorney conduct
issues were rece1v1ng con51derab1e attention at the htghest levels of the legal professmn In
light of this imminent activity and the evolving nature of the debate he recommended that
Professor Coquillette’s draft federal rules be tabled. B S

Ms. Mayer suggested that'the committee consider appointing an ad hoc subcommittee
to review the proposed attorney conduct rules. Other members added that the rules could be
referred to a spec1a] committee compnsed of members from each of the adv1sory comm1ttees

Several members countered that a better course of action would be to refer Professor
Coquﬂlette s draft and the supportmg documentation to each of the advisory committees for
study, with the expectauon that there would be extensive coordination arnong the adv1sory
committees, the1r reporters, and the Standmg Commlttee ‘ :

One member stated'that it would be impo’ssibl‘e for the advisory committees to make
any meaningful contributions'in time for consideration at the Standing Committee’s June' 1998
meeting because the issues addressed in the proposed rules were simply too complex and
controversial. He emphasized that it was essential for the committees to give appropriate
deference to the rights of the states to oversee the conduct of the attorneys they license.
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Accordingly, the committees needed to consider whether paramount federal interests were at
stake that warranted supersedmg state rules in certam matters.

. Judge Stotler stated that she d1d not favor d1rectmg the adv1sory committees to .
accomphsh a, spec1ﬁc task by, a spe(:lﬁc date. Rather she emphasized the need for the adv1sory
commlttees to make recommendauons on the best ways to deal with the attomey conduct
issues.

The commlttee agreed to have each advnsory comrmttee consider the proposed
draft rules and supporting materials presented by Professor Coquillette and present
status reports to the Standmg Committee at its June 1998 meeting.

LOCAL RULES OF COURT
Unifo‘fm Renumbering of Locql Rules .

Professor Squiers reported that in March 1996 the Judicial Conference had required the
courts to renumber their local rules in accordance with the national rules. As of June 1997,
41% of the district courts had renumbered their rules, and by December 1997, 58% had
completed the renumbering. She said that she had contacted the remaining district courts by
telephone to determine whether they were making progress in renumbering and had received
largely positive responses.

Several members stated that the renumbermg requlrement had been very helpful in
motivating the courts to review the1r local rules, improve them, and eliminate inconsistencies.
They also said that the project had fostered the goal of greater natlonal uniformity and would
prove to be of substantial benefit to the bar.

Impact on Local Rules of the Expiration of the Civil Justice Reform Act

~ Professor Squiers reported that with the recent sunsetting of the Civil Justice Reform
Act, she had examined the local CJRA plans of all the district courts. She found that 31% of
the district plans referred to the court’s local rules and specified the court’s interest in
eventually integrating the content of the plans into the court’s local rules. The other plans
were silent on the matter. Accordmgly, she telephoned 12 district courts randomly and
inquired whether they ant101pated incorporating the content of their CJRA plans into their local
rules or intended to use their CJRA plans in another fashion. She reported that seven of the 12
courts had already taken action to modify their local rules as of December 1997. Three of the
courts said that they ant101pated doing so at some point, and the remaining two d1str1cts
reported that they contemplated taking no action.

| cher Proposed C‘hanges‘z”n Local Rule Requiremertts .
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A number of members added that it would also be beneficial to require courts to send
their local rules to the Administrative Office for posting on the Interhet. One participant -
suggested that consideration be given to amending the Rules Enabling Act to require that all
local rules take effect on or shortly after Decethber 1 of each year, in coordination with the
effective date of amendments to the national rules.. Judge Garwood responded that the -
AdV1sory Committee on Appellate Rules had placed that suggestion on its agenda. Another
participant said that consideration might be given to amending the national rules'to provide
that local rules may not take effect untﬂ they are filed electromcally w1th the Administrative
Office - ' R T S :

Judge Stotler agreed to refer to each of the adv1sory commlttees the various
suggestions raised st the meeting regarding the effectwe date and the effectiveness of
local court rules ST ‘, g

Judge Stotler requested that Professor Sql.IlCI'S and the. Local Rules Project study the
impact on local court rules of the' 1995 amendments to FED. R. CRIM. P. 57, FED. R. BANKR. P.
8018 and 9029, and FED. R. APP. P. 47. She also asked the project to consider the merits and
impact of a requirement that all local rules be posted in electronic fonnat.

R T e 0 f

Lzmltatzons on the Number of Local Rules

Judge Wilson stated that there were too many local rules of court and too many local

- procedural variations. Therefore, he recommended that the rules committees take appropriate

action to promote greater uniformity in federal practice and place limits on local rulemaking
authority. To that end, he moved to request that the Advisory Committee on Civil Rules

.'study amending FED. R. CIv. P. 83 by striking the words "‘1mposmg arequirement of
“form” from subdivision (2) and adding a new subdmsxon (3) that would prohlblt a court
- froin adopting more than 20 local rules, mcludmg dlscrete subparts

The committee thereupon engaged in an extensive dlscuss1on regarding the number,
scope, and merit of local rules. :Some members stated that a number of courts were strongly
attached to their own practices and would resist efforts to hmlt local rulemaking authority. -
They noted that the district.courts'had taken a wide variety of a‘pproaches to local rules. Some
courts have very few local'rules, while others have promulgated lengthy and detailed sets of
rules.

Several rnembers stated that there had been a long standmg consensus among the

~ members of both the Standing Committee and the advisory committees that (1) there were too

many local rules, and (2) local rules should fill the gaps in the;national rules, rather than
legitimize local variations in federal practice. ,Several pointed out that the rules committees
had debated these issues extensively in the past and had concluded that it would not be feasible
to eliminate local variations simply by limiting local rules. Local procedural variations would
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likely continue in effect. through the use of standing orders 1nd1v1dua1 case orders, and other,
less formal mechanisms. - v :

A number of members pomted out that the 1995 amendments to FED.R. CIV. P. 83 —
together with companion amendments to FED. R. CRIM. P. 57, FED. R. BANKR. P. 8018 and
9029, and FED. R. APP. Py 47 — had been- des1gned expressly to foster national umfomuty by
requ1r1ng that: o ‘ Lo o ;

all local ruies be consistent wrththe natioual rules and federal ‘statutes;

1.
2. all local rules conform to a national numbering system;
3. nolocal rule imposing a requirement of form be enforced in 2 manner that

causes a party to lose rights because, of a nonwillful fajlure to comply with the
requirement; and

4, no sanction or other disadvantage be imposed for noncomphance with any

requirement not, published in federal law, federal rules, or local rules, unless the
alleged violator has been furnished with actual notice of the requirement in a
partlcular case. : ‘

' f

One member emphasmed that the Jud1c1al councils of the circuits have — and should
exercise — the authority to abrogate any local rules that are illegal or inconsistent with the
national rules. He added that there was a need to collect and analyze more information on
local rules. Professor Coquillette suggested that it would be very desirable for the Local Rules
Project to conduct a new study.of local rules, parucularly in the wake of the sunset of the Civil
Justice Reform Act :

Another member suggested that Judge Wilson amend his motion to have the Advisory
Committee on Civil Rules study local rules issues‘;broadly, rather than mandate that it consider
a specific amendment to. Rule 83. He added that the rules committees also needed to address
local rule issues in both the district courts and the bankruptcy courts.

J udge Wilson agreed to amend his motion to require that the other advisory
committees also study appropnate limitations on local rules. He added, however, that it
was essential that the committees address the merits of imposing a national limit on the
number of local rules that any court may promulgate. . »

Other members responded that it was premature to consider additional amendments to
the rules governing local rules because the impact of the 1995 amendments had only begun to
be felt. They warned, moreover, against changing the language of those amendments because
they had been very carefully crafted and subjected to extensive committee discussion and
public comment. They pointed.out, for example, that the language of the proposed motion
could create practical problems because it deleted the spe01ﬁc limitation in the current rules on
locally imposed requirements of form. ‘ , A
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~ . ..Some participants suggested that it would be better to have a single, coordinated local
rules 1n1t1at1ve conducted under the direction of the Standmg Comm1ttee rather than have the
five advrsory commrttees each undertake their own efforts One member added that the.
ultimate goal of the committees mlght be to prepare, a set of proposed model local rules

The committee voted 6-5 to defeat Judge Wilson’s motion.

" REPORT OF THE STYLE SUBCOMMITTEE

Judge Parker reported that the style subcommittee would proceed to prepare a restyled
draft of the body of criminal rules for initial consideration by the advisory committee. He
added that the style subcommittee was not considering an effort to restyle any other set of rules
until the Supreme Court .has acted on the restyled appellate rules.‘ Y e

In the mterrm as amendments and new rules are proposed by any of the adv1sory
committees, the style subcommittee would contmue w1th the procedure that has been in place.

- That is, once the reporter drafts an amendment or new rule, it will be submltted to the Rules

Committee Support Office of the Adrmnrstratlve Ofﬁce That office. will then provide copies

Ctoall members of the style subcommrttee The subcommrttee members will have 10 days to

submit their comments to Mr Garner, who will revrew them and contact the reporter of the
approprlate adv1sory comrmttee w1th the collectlve views of the style subcommittee. The
reporter will then edit the suggestrons provrded by the, style subcommrttee and return arevised
draft to the Administrative Office for transmission to the advrsory committeé members.

: 5
LI b Ty

'REPORT OF THE TECHNOLOGY SUBCOMMITTEE,

M. Lafitte presented the re‘portrof the Technology Subcomrmttee, which was set forth
in his report and attachments of December 5, 1997. (Agenda Item 11)
Rules Issues Raised by Technology

~ He reported that the subcommlttee was in the process of gathering information on the
1nterre1at10nsh1p between technology and the rules. He said that Judge Stotler had asked each
of the advrsory committees to identify for the subcommittee any future rules: amendments that

’ they were cons1der1ng to take account of advances in automation.

He noted that the advrsory commrttees had responded by pomtmg to such toprcs as the
filing of briefs on disk, electronic case filing generally, electronic service of notices and other
documents, taking of testimony from remote locations, discovery of information contained in
electronic format, publication and citation of opinions in electronic form, and including
electronic materials in the various definitions contained in the rules.
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Mr. Lafitte said that electronic case filing and the servmg of notices by electronic
means appeared to be the most s1gmﬁcant matters to be addressed. He noted that several
electronic case file prototypes had been established in the federal courts and the
Administrative Office was monitoring the information gathered in the pilot courts.

Mr. McCabe stated that the Administrative Office had been in regular contact with the
pilot courts and had obtained and analyzed copies of their local rules. Judge Stotler added that
the chart that the Office of Judges Programs had prepared on these rules was very helpful, and
that the committee should also be prov1ded with copies of the local rules governing the pilot
programs.

Receiving Rules Comments on the Il;ztéfnet ‘

Mr. Lafitte reported that his subcommittee was also examining whether to permit
public comments on proposed rules amendments to be sent to the Administrative Office
electromcally ‘He had asked the Adm1mstrat1ve Office to prOV1de the subcommittee with the
pros and cons of permitting the public to use the Internet to submit comments on the rules.

The most significant benefit cited by the Admmlstrattve Ofﬁce was that it would make it easier
* for the public to comment, thereby furthenng the rules commtttee policy of reaching out to
the bar and i encouragmg more comments on proposed tamendments A disadvantage of
electronic comments would be that many of them' may be: less thoﬁghtful than written
comments. Another disadvantage would be that any s1gn1ﬁcant mcrease in the number of
comments mJght place an 1ntolerable burden on the reporters v

Mr. Lafitte said that the subcommittee expected to receive the views of the advisory
committees on this proposal. It would then make recommendatlons to the Standing Committee
at its June 1998 meeting. He added that the informal responses he had received to date had
been very favorable toward {recervmg comments electronically.

ELECTRONIC CASE FILES DEMONSTRATION

Karen Molzen, law clerk to Chief Judge Conway of the United States District Court for
the District of New Mexico, presented a demonstration of the electronic case file systems
being piloted in the District of New Mexico and nine other federal district and bankruptcy
courts. Mr. McCabe pointed out that electronic filing raises a number of important procedural
issues that had not yet been addressed by the federal rules. He added that the pilot courts were
filling in the gaps in the national rules, where necessary, by prov1s10ns in their local rules and
by obtammg consent of the parttes i

FORUM ON COMMITTEE PRACTICES AND PROCEDURES
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Judge, Stotler asked the members to-reflect on the committee’s December 1995 Self-

. Study of Federal Judicial Rulemaking, to comment on the way the committees were currently

conducting their business, and to provide a retrospectrve look at changes. occurrrng in the rules

lprocessndurmg the1r service on the committees.

; She pomted out that the volume of materials sent to the Standrng Commrttee had
increased substantially, and it was very important for every member to be made aware of all
developments in the rules process. She said. that it was incumbent upon the members to read

-the material promptly : and 1dent1fy any matters with which they disagree. She recommended
that any member of the Standing Committee who has a concern with-the substance or language

of any amendment call the chair or reporter of the approprrate advrsory cornmrttee in advance

~of the Standing Commrttee meeting to address or correct the proposal. Inthat way, the .
‘Standmg Committee’s meetmg can, be devoted to dlscussrng the ments of proposals

She also suggested that the comrnrttees should propose changes in the: rules only when
amendments are essential. They should also ensure that they are carefully consrdered and well
drafted because they are scrutinized by the bench and bar; the Judicial Conference, the

_ Supreme Court and the Congress She noted that lawyers and judges use the rules on an

everyday basrs and are generally comfortable with them. Many tend to react negatively to,
changes, partlcularly if they are viewed as nonessentlal Accordrngly, the rules committees

-should appratse the: value of any; proposed change against the anttcrpated qpposmon In

addrtron the commrttees lneed to stuke the correct balance between the need. for national |
uniformity and legrumate local vanatrons . T g o

Following the custom of. having retiring members provide. a retrospective view of their
service on the committee, Judge Easterbrook noted that when he started on the committee six
years earlier, its procedures had been very different. An advisory committee would bring a

. proposed arnendment to, the committee’s attention and be asked to provide little (description.

The committee’s ensumg discussion would-mix both substance and style, and a good deal of
time would be spent in making language improvements.

He sa1d that the Standrng Commrttee s procedures had changed matenally for the
better, thanks i in large part to the Self Study and the leadership. of the current chair. He added
that the committee had also proﬁted greatly from the work of its style consultant, Bryan
Garner, and the style subcommrttee The Standing Committee, he said, had concluded that it

. was 31mply £00 drfﬁcult to- draft language in large groups. Rather, style and express1on N

problems are best resolved by having the members speaking directly to the advisory
committee. The alternative was for the Standing Committee — as a reviewing body —to

. remand an amendment to.an advrsory committee, rather than attempt to rewrite it. On this

point, Judge Stotler ‘pointed out that the committee’s Self-Study stated specifically that the

advisory committees , haver the responsrbrhty for drafting amendments and that the Standmg
Committee should norrnally remand rules rather than redraft them.
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One of the participants concurred that style matters used to take up much of the time of
Standing Committee meetings, but now are normally handled in advance of the meetings. He
thanked Judge Keeton for appointing a style subcommittee, which, he said, had produced
standard style conventions and worked closely with the advisory:committees. He emphasized
that the advisory committees were umformly producing substantially improved drafts. Several
other members expressed therr support for: the style process and stressed the need for consrstent
usage in the rules S : X P bR

Judge Easterbrook added that the agendas of the Standmg Comrmttee had improved, as
a wider variety of matters had been included, and members aré now given greater opportunities
to raise policy issues. He also pomted out that the Standing Comimittee had coordinated the
promulgation of 4 number of common prov1srons in the various sets of federal rules and had
placed certain policy matters on the agendas of the advisory committees. ' It had also fostered
better communications among the reporters and the advisory commrttees and should continue
to play a coordmatmg role wrth the advrsory comm1ttees BRI ‘

Judge Stotler stated that the- work of the Rules: Commrttee Support Ofﬁce had increased
greatly, and others added that the staff had been mstrumental in fostering enhanced relations
with the state bars. Chief Justice Veasey said that he- would like to see a strengthenmg of the
process of providing state courts-with timely information'of proposed changes in'the rules,
particularly rules.that the state courtsiare likely to: adopt. He said that State oourts commonly
only consider the mérits of a rule after it has been adopted in 'the federal courts. 'He mentioned
that he intended to discuss this matter with the Conferénge of Chief Justices.

One of the participants said that there was a large gap between the time a proposed
amendment is published for public comment and the time it is adopted as a rule, often with
changes. He suggested that interim notice of actions taken by the Standing Committee and the
Judicial Conference would be very helpful. Chief Justice Veasey suggested that notice of rules
developments might be sent electronically to the states

One of the reporters stated that the work of the advisory committee chairs and reporters
had increased enormously. He expressed appreciation for the procedural improvements of the
last few years, which had resulted in better communications, guidance, and coordination.

Several members stated that the rules process was excellent and needed to be protected.
They said that despite recurring legislative attempts in every Congress to arnend rules directly
by statute, Congress in fact defers in most cases to the rules process

J udge Stotler pointed-out that one of the recomme’ndations in the Self-Study was to ask
the Chief Justice to consider making the chairs of the'advisory committees voting members of
the Standing Committee. She said that the Standing Committee had not made a
recommendation on the matter and might wish to give the matter further thought.
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SUPPORT SERVICES
The committee approved the following motion made by Judge Wilson:

We resolve to acknowledge the excellent support of the
Administrative Office for the work of the rules committees—
all six — and especmlly the devotion to duty shown by Peter
McCabe, our Secretary, Chief John K. Rabiej, Attorney-
Advisor Mark Shapiro, and the entire distinguished staff of the
Rules Committee Support Office. Further, the Chair of the
Committee is instructed to so report to the Director of the
Administrative Office.

Judge Stotler thanked Professor Coquillette and the reporters of the advisory
committees for the enormous amount of quality work that they produce.

NEXT COMMITTEE MEETINGS

The committee voted to hold its next meeting, scheduled for Tilursday and Friday,
June 18 and 19, 1998, in Santa Fe, New Mexico.

The committee scheduled the following meeting for Thursday and Friday,
January 7 and 8, 1999, with a location to be determined later.

Respectfully submitted,

Peter G. McCabe,
Secretary .
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' AGENDA DOCKETING

ADVISORY COMMITTEE ON CRIMINAL RULES |

Proposal Source, Status
Date,
and Doc #
[CR 4] — Require arresting Local Rules 10/95 — Subc appointed
officer to notify pretrial Project 4/96 — Rejected by subc
services officer, U.S. Marshal, COMPLETED
and U.S. Attorney of arrest
[CR 5(a)] — Time limit for = |“DOJ 8/91; - 10/92 — Subc appointed
hearings involving unlawful 8/92 4/93 — Considered
flight to avoid prosecution 6/93 — Approved for publication '
arrests 9/93 — Published for public comment
' 4/94 — Revised and forwarded to ST Cmte
6/94 — Approved by ST Cmte
9/94 — Approved by Jud Conf
12/95 — Effective r
COMPLETED .
[CR 5(c)] — Misdemeanor Magistrate 10/94 — Deferred pending possible restylizing efforts
defendant in custody is not Judge Robert | PENDING FURTHER ACTION
entitled to preliminary B. Collings ' .
examination. Cf 3/94
CR58(b)(2X(G)
[CR 5(¢)] — Eliminate consent | Judge 1/97 — Sent to reporter
requirement for magistrate Swearingen 4/97 — Recommends legislation to ST Cmte
judge consideration 10/28/96 (96- | 6/97 — Recommitted by ST Cmte .
CR-E) 10/97—Adv. Cmte declines to amend provrsron r
COMPLETED :
[CR5.1] — Extend production | Michael R. 10/95 — Consrdered

of witness statements in
CR26.210 5.1.

Levine, Asst.
Fed. Defender
3/95

4/96 — Draft presented and approved
6/96 — Approved by ST Cmte
.8/96— Published for pubhc comment
4/97— Forwarded to ST Cmte

6/97 — Approved by ST Cmte
9/97-—Approved by Jud Conf '
PENDING FURTHER ACTION

[CR 6] — Statistical reporting

David L. Cook

10/93 — Commrttee declined to act on the issue

of indictments A0 3/93 COMPLETED

[CRC(a)] — Reduce number of | H.R. 1536 5/97 — Introduced by Conoressman Goodlatte referred to CACM w1th mput

grand jurors introduced by from Rules Cmte ‘
Cong 10/97—Adv Cmte unanimously voted to oppose any reductlon in grand jury size.
Goodlatte 1/98—ST Cmte voted to recommend that the Jud1c1al Conference oppose the ‘

legislation.
PENDING FURTHER ACTION
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Proposal Source, Status
Date,
and Doc#
[CR 6(d)] — Interpreters DOJ1/22/97 | 1/97 — Sent dlrectly to chair
allowed during grand jury (97-CR-B) 4/97 — Draft presented and approved for request to publish
‘ 6/97 — Approved by ST Cmte for publication
8/97— Published for public comment . .
PENDING FURTHER ACTION
[CR 6(e)] — Intra-Department | DOJ 4/92 — Rejected motlon to send to ST Cmte for pubhc comment
of Justice use of Grand Jury ‘ 10/94 — Discussed and no actlon ‘taken
materials COMPLETED .
[CR 6(e)(3)(C)(iv)] — DOJ 4/96 — Cmte &eclded that current practlce should be Lreafﬁrmed
Disclosure of Grand Jury COMPLETED y o ‘
materials to State Officials o |
i 1
[CR 6(e)(3NO)(V)] — Barry A. 10/94 — Con51dered no action taken !
Disclosure of Grand Jury Miller, Esq. | COMPLETED L ‘ ! }
materials to State attorney 12/93 Y :

dlselphne agencies

| [CR6 (f)] — Retum by

DOIJ 1/22/97

T |
[

“
h '
[

| 1/97 — Sent directly to chair

foreperson rather than entire (97-CR-A) | '4/97— Draft presented and aprrove‘d for publication |
‘ grand jury . 6/97 — Approved by ST Cmte for pubhcatlon
8/97— Published for public commeht .
‘ PENDING FURTHER ACTION | '
" B o |
| [CR7 (©)(2)] — Reflect 4/97— Draft presented and approveld for publication '
‘ proposed new Rule 32.2 6/97 — Approved by ST Cmte for publication
govemning criminal forfeitures ' 8/97— Published for public comment
! PENDING FURTHER ACTION
[CRS(c)] — Apparent mistakes | Judge Peter C. | 8/97 — Referred to reporter and chdir
in Federal Rules Governing Dorsey 7/9/97 | 10/97—Referred to subcom for study
§ 2255 and § 2254 (97-CR-F) . PENDING FURTHER ACTION |
[CR 10] — Arraignment of DOJ 4/92 ' 4/92 — Defetred for further action |
detamees through video 10/92 — Subc appointed
teleeonferencmg 4/93 — Considered  ° o ‘;
‘ 6/93 — Approved for publication bﬂ' ST Cmte
| 19/93 — Published for public comment
! 4/94 — Action-deferred, pending outcome of FIC pilot programs
1 10/94 — Considered ‘ ]
( PENDING FURTHER ACTION
[CR: 10] — Guilty plea at an Judge B. 10/94 — Suggésted and briefly considered |
arraignment Waugh Crigler | DEFERRED INDEFINITELY ) ‘
10/94 :

[CR 11] — Magistrate judges
authonzed to hear guilty pleas,

and i}mfonn accused of possible

James Craven,
Esq. 1991

4/92 — Disapproved
COMPLETED

deportation
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Proposal Source, - - Status . -
Date, ’ !
and Doc #
[CR 11] — Advise defendant | David Adair 10/92 — Motion to amend thhdrawn
of impact of negotiated factual | & Toby COMPLETED ‘
stipulation Slawsky, AO =
4/92 ’ '
[CR 11(c)] — Advise . Judge 10/96 — Considered, draft presented
defendant of any appeal waiver | Maryanne 4/97 — 'Draft presented and approved for request to pubhsh s
provision which may be Trump Barry 6/97 — Approved for. publication by ST Cmte A
contained in plea agreement 7/19/96 (96- 8/97— Published for public comment
C CR-A) PENDING FURTHER ACTION
[CR 11(d)] — Examine . Jhdée Sidney 4/95 — Dlscussed and no motlon to amend
defendant’s prior discussions ' Fitzwater COM]PLETED ‘
with an government attorney 11/94 A ‘f

[CR 11(e)] — Judge, other
than the judge assigned to hear
case, may take part in plea
discussions

Judge Jensen
" 4/95

10/95 — Considered

4/96 -—-Tabled as rhoot, but contmued study by subcommlttee on otherRule 11 -

issues
DEFERRED INDEFINITELY

[CR 11(e)(4) — Binding Plea

+Judge George

4/96 — Consxdered '

Agreement (Hyde decision) P. Kazen 2/96 | 10/96 — Considered '
4/97 — Deferred unt11 Sup Ct demsxon
COMIPLETED . o
[CR 11(e)(1) (AXB) and (C)] CR Rules 4/96 — To be studled by reporter
— Sentencing Guidelines Committee 10/96 — Draft presented and ¢onsidered
effect on particular plea- 4/96 4/97 — Draftpresented and appro%d for request to pubhsh
agreements 6/97 — Approved for publlcatlon by ST Cmte
8/97— Published for public comment
PENDIN G FURTHER ACTION
[CR 11]—Pending legislation Pending 10/97—Adv Cmite, éxpressed view that it was not opposed to addressing the
regarding victim allocution legislation 97- | legislation and deCIded to keep the subcommlttee in place to momtor/respond to
o 98. the legislation.- Co CoE

[CR 12] — Inconsistent with
Constitution

Paul Sauers
8/95

COMPLETED. .. . ..

10/95 — Consxdered and no actlon taken

[CR 12(b)] — Entrapment .
defense raised as pretrial
motion

Judge Manuel

L. Real 12/92
& Local Rules
Project

{

4/93 — Denied ! c«' L
10/95 — Subcommittee appomted
4/96 — No action taken
COMPLETED

[CR 12(i)] — Production of
statements

7/91 — Approved by ST Cmte for publication
4/92 — Considered

6/92 — Approved by ST Cmte

9/92 — Approved by Jud Conf

4/93 — Approved by Sup Ct

12/93 — Effective

- COMPLETED
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Proposal Source, Status

Date,

and Doc #
[CR12.2]—authority of trial Presented by 10/97—Adv Cmte voted to consider draft amendment at next meetmg
judge to order mental Mr. Pauley on | PENDING FURTHER ACTION -
examination. behalf of DOJ

at 10/97

meéeting.
[CR 16] — Disclosure to -John Rabiej | 10/93 — Cmte took no actlon ; oo
defense of information relevant | 8/93 'COMPLETED - ;‘ o ,
to sentencing [ e ;
[CR 16] — Prado Report and ‘94 Report of 4/94 — Voted ihat no amendmént be ‘made to the CR rules
allocation of discovery costs Jud Conf COMPLETED . ‘ !
[CR 16} — Prosecution to ' CR Rules 10/94 — Discusséd and declined

inform defense of intent to
introduce extrinsic act evidence

Committee ‘94

- COMPLETED

[CR 16(a)(1)] — Disclosure of
eXRertS

i

7/91 — Approved by for pubhcatxon by St Cmte
4/92 — Considered

6/92 — Approved by ST Cmte :
9/92 — Approved by Jud Conf Coy
4/93 — Approved by Sup Ct ‘

12/93 — Effective

COMPLETED

" .
[CR 16(2)(1)(A)] —

Disclosure of statements made

- by prganizational defendants

t

t

ABA

11/91 — Considered

4/92 -— Considered

6/92 — Approved by ST Committee for pubhcatxon but deferred
12/92 — Published ‘ ,

4/93 — Discussed

6/93 — Approved by ST Cmte

9/93 — Approved by Jud Conf

4/94 — Approved by Sup Ct

12/94 — Effective

COMPLETED

[CR 16(a)(1)(C)] —
Government disclosure of

materials implicating defendant

‘| Prof. Charles |

W. Ehrhardt
6/92 & Judge
O’Brien

"10/92 — Rejected
' 4/93 — Considered

4/94 — Discussed and no motion to amend
COMPLETED

Page 4

Advisory Commuttee on Criminal Rules

March 30, 1998
Doc. No. 1276

| -

g

i

-1

[

-

1

S R



1

ey

™ r

L

1 7

3

1

1y

1

1 i

1

1

Proposal Source, " Status
Date,
and Doc #
[CR 16(a)(1)(E)] — Require Jo Ann Harris, |.4/94 — Considered
defense to disclose information '| Asst. Atty. 6/94 — Approved for publication by ST Cmte .. ) ‘
concerning defense expert Gen., CR 9/94 — Published for public comment R o
testimony Div,DOJY. | 7/95— Approved by ST Cmte. o
2/94; | 9/95 — Rejected by Jud Conf
clarification of | 1/96 — Discussed at ST meeting
the word 4/96 — Reconsidered and voted to resubmit.to ST Cmte
“complies” 6/96 — Approved by ST Cmte- ‘
Judge Propst’ - | 9/96 — Approved by Jud Conf*
(97-CR-C) 4/97 — Approved by Sup Ct:
12/97 — Effective: . "p .. w0t 0
COMPLETED
3/97 — Referred to'reporter and chair
PENDING FURTHER ACTION
[CR 16(a) and (b)] — William R. 2/92 —No actlon : '
Disclosure of witness names Wilson, Jr., 10/92 — C0n51dered and decxded to draft amendment
and statements before trial Esq. 2/92 4{93 — Deferred until 10/93 ‘

‘| 9/94 — Published for public comment

10/93 — Consrdered

4194 ~ Considered
6/94 — Approved for pubhcatxon by ST Cmte

4/95 — Con51dered and approved |
7/95 — Approved by ST Cmte ‘
9/95 — Rejec <d by Ji.id‘ Conf

[CR 16(d)] — Require parties

Local Rules

to confer on discovery matters |} Project & Mag
before filing a motion Judge Robert ”e ted by subcommlttee |

Collings 3/94 | COMPLETED o .
[CR23(b)] — Permits‘ six- S.3 ) ‘1/97 — Introduced as § 502 of the Omnibus Crime Preventlon Actof 1997
person juries in felony cases introduced by " | 10/97-Ad mte Voted to oppose the leglslatlon :

Sen Hatch 1/98— ST Cmt - prressed grave concern about any such legislation. -

1/97 COMPLE1 i o . ‘

‘ %

[CR 24(a)] — Attorney ' Judge William 10/94 —, Consrdered i

conducted voir dire of

R. Wilson, Jr.

4/95 — Con51dered ‘ i

prospective jurors | 5/94 | 6/95 — Appro ved for pubhcatlon by ST Cmte
‘ 9/95 — Pubhshed for public comment
4/96 — Relr-( . ‘g y advisory cmte, but should be subject to continued study
L and e tlon FJC to pursue educational programs ‘
] COMPLETEDM,:; . 5
Py ,
i ‘
{ A ¢
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Proposal Source, Status
Date,
and Doc #
[CR 24(b)] — Reduce or Renewed 2/91 — ST Cmte, after publication and comment, rejected CR Cmte 1990
equalize peremptory challenges | suggestions proposal . P \
in an effort to reduce court from | 4/93 —No motion to amend : H
costs judiciary; 1/97 — Omnibus Crime Control Act of 1997, (S 3) mu'oduced [Section 50 17 .
‘ Judge Acker | 6/97+— Stotler letter to Chairman Hatch
- (97-CR-E); COMPLETED ol -
. pehding . .. 10/97—Adv. Cmte decided to take no action on proposal to randomly select petit

legislation S-
3.

and venirejjuries and abolish peremptory challenges. ,
10/97—Ady: Cmte directed reporter to prepare | draft amendment equalizing
preemptory challenges at 10 per side. ‘L
PENDING FURTHER ACTION ‘

1

[CR 24(c)] — Alternate jurors
to be retained in deliberations

i

}

Judge Bruce

-M. Selya 8/96

(96-CR-C)

1mp1ement1ng lancuaoe 4 i
4/97 — Draft presentedland appro?/ed for request to pubhsh
6/97 — Approved\f j Npublxcatxon by ST Cmte
8/97— Published for pubhc comment
PENDING FUF’ H ;"\‘ACTION !

[CR 26] — Questioning by

Prof. Stephen

4/93 — Conslder‘r"

witness’ statement regarding
preliminary examinations
conducted under CR 5.1 - -

Levine, Asst.
Fed. Defender
3/95

jmprs Saltzburg 4/94 — Discusse
[
[CR 26] — Expanding oral Judge Stotler
testimony, including video 10/96 scomin]
transmission 10/97—Subcomm.
: draft amendment a’t‘t‘,'next meetmg
PENDING FUR'I‘}HE‘,R ACTION
{CR 26] — Court advise Robert Potter | 4/95 — Dlscuss }d an motgon to amend
| defendant of right to testify COMPLETED . ‘
[CR 26.2] — Production of 7/91 — Approve r“ #lbhcanon by ST Cmte )
statements for proceedings 4/92 — Consaden o :
under CR 32(e), 32.1(c), 46(i), 6/92 — Approv ”d“bnﬁ/ \ST Cmte
and Rule 8 of § 2255 9/92 — Approved| b'lﬁ/‘ Jud Conf "
4/93 — Approvedv“pprup Ct
12/93 ——Effectl\f A1 T
COMPLETED ‘1 ‘ ‘;‘
[CR 26.2] — Production of a | Michael R. 10/95 — Consxder‘e‘dU by cmte

4/96 — Draft presedted and approved
6/96 — Approved' b& ST[Cmte

8/96 — Published for‘pubhc comment
4/97— Forwarded to ST Cmte

6/97 — Approved by ST Cmte
9/97—Jud Conf approves

PENDING FURTHER ACTION
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Proposal Source, Status
Date, "
and Doc # :
[CR26.2(f)] — Definition of  |'CR Rules - 4/95 — Considered - ‘
Statement Cmte 4/95 10/95 — Considered and no action to be taken
COM]PLETED e "‘
. [CR 26.3] — Proceedings for a 7/91 — Approved for publlcatron by ST Cmte
mistrial 4/92 — Considered . o
‘ 6/92 — Approved by ST Cmte
9/92 — Approved by Jud Conf - h
4/93 — Approved by Sup Ct Do
12/93 — Effective . ;,~
COMPLETED ‘js’f ;
[CR 29(b)] — Defer rulingon | DOJ6/91. . . 11/91 — Consrdered ! ‘
motlon for judgment of . 4/92 — Forwarded to ST Cmte for pubhc comment
acqulttal until after verdict 6/92 — - Approved for publlcatlon but delayed pending move of RCSO .
{ 12/92 — Published for public| ‘comment on expedrted basis ‘
4/93 — Discussed .
6/93 — Approved by ST Cmte
| 9/93 — Approved by Jud Conf
' 4/94 — Approved by Sup Ct
! 12/94 — Effective ' :
i COMPLETED by ;
] |
[CR 30] — Permit or require Local Rules 10/95 — Subcommrttee appomted
parties to submit proposed jury | Project 4/96 — Rejected by subcomrmttee
instructions before trial COMPLETED R
. i I . . i\ 1
[CR 30] — discretion in timing | Judge Stotler 1/97 — Sent dlrectly to charr and reporter '
sub‘mission of jury instructions | 1/15/97 4/97 — Draft presented and approved for request to publish
| (97-CR-A) ¢ 6/97 — Approved for pubhcatlon by ST Cmte
| ‘ '8/97-—— Pubhshed for: pubhc comment
| PENDING FURTHER ACTION
C ‘ 31] — Provide for a 5/6 Sen. . i ‘ 4/96 — Dlscussed rulemakmg should handle it
vote on a verdict Thurmond, ' COMPLETED K‘» o [

|
[CR 31(d)] — Individual
pol “ing of jurors
'
i

Judge Brooks
Smith

- 8/96 — Published for publlc comment

- 10/95 — Consxdered

6/97 — Approved by ST Cmte !

|

A‘ T3 _ I
]
i

4/96 — Draft presented and approved
6/96 — Approved by ST Cmte ,

4/97 _— Forwarded to ST Cmte i

9/97—Approved by .Tud Conf, ' |
PENDING FURTHER ACTION

1
[31(e)] — Reflect proposed
new Rule 32.2 governing
criminal forfeitures

4/97— Draft presented and approved for publication :

16/97 — Approved for publication by ST Cmte
| '8/97— Published for public commebt .
PENDING FURTHER ACTION
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Proposal Source, Status
Date,
and Doc #
[CR 32] — Amendments to . Judge Hodges, { 10/92 — Forwarded to ST Cmte for public comment
entire rule; victims’ allocution | before 4/92; ', | 12/92 — Published
during sentencing pending 4/93 — Discussed
" legislation ' | 6/93 — Approved by ST Cmte
reactivated 993 — Approved by Jud Conf
issue in 4/94 — Approved by SupCt
1997/98. 12/94 -— Effectlve 1 ‘ !
COMPLETED o ‘

10/97—Aidv Cmte expressed view that it was not opposed to addressing the
legislation and demded to keep the subcommlttee in place to monitor/respond to
’the leglslatlon '
PENDING FURTHER ACTION

i

[CR 32]—mental examination

An extension

10/97 Adv Cmte voted'to proceed w1th the drafting of an amendment

of defendant in capital cases of a proposed ‘PENDING FURTHER ACTION
amendmentto |- o
CR 12.2(DOJ)
at 10/97 o
, meeting.
[CR 32(d)(2) — Forfeiture Roger Pauley, | 4/94 — Considered
proceedmvs and procedures DQOJ, 10/93 6/94 — Approved by ST Cmte for public comment
reﬂect proposed new Rule 32.2 T 9/94 — Published for public comment
govemmg criminal forfeitures | 4/95 — Revised and approved
6/95 — Approved by ST Cmte
‘ 9/95 — Approved by Jud Conf
| 4/96 — Approved by Sup Ct
; 12/96 — Effectlve
! COMPLETED
» '4/97— Draft presented and approved for publication
: | 6/97 — Approved for publication by ST Cmte
8/97— Pubhshed for public comment
PENDING FURTHER ACTION
[CR 32(e)] — Delete provision | DOJ 7/91 — App‘r‘oved by ST Commxttee for publication

addressing probation and
production of statements (later
renumbered to CR32(c)(2))

4/92 — Considered

6/92 — Approved by ST Committee

9792 — Approved by Judicial Conference
4/93 — Approved by Supreme Court
12/93 — Effectlve

COMPLETED

[CR 32.1] — Production of
staternents

7/91 — Approved for publication by ST Cmte
4/92 — Considered -

6/92 — Approved by ST Cmte

9/92 — Approved by Jud Conf | !

4/93 — Approved by Sup Ct .

12/93 — Effective

COMPLETED
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Proposal Source, . Status
Date,
and Doc #
[CR 32.1]— Technical Rabiej 2/98—Letter sent advising chair &. reporter v
correction of “magistrate” to (2/6/98) PENDING FURTHER ACTION '
“magistrate judge.” -
[CR 32.1}—pending victims Pending . .} 10/97-=Adv Cmte expressed view that it was not-opposed to addressing the’
rights/allocution litigation litigation legislation and dec1ded to keep the subcommntee in place to morutor/respond to
1997/98. | the legisiation. . » . -
' PENDING FURTHER ACTION
[CR 32.2] — Create forfelture John C. 10/96 — Draft presented and considered
procedures Keeney, DOJ, | 4/97 — Draft presented-and-approved for request to publish
| 37196 (96-CR— | 6/97.— Approved for publication by ST Cmte
D) 8/97— Published for public comment ‘
PENDING FURTHER ACTION
[CR 33] — Time for filing JohnC. - - 10/95 — Consrdered ‘ G : Sy
motion for new trial on ground | Keeney, DOJ | 4/96 — Draft presented and approved L Lo
of newly discovered evidence 9/95 6/96 — Approved for publication by ST Cmte' " ‘
: 8/96 — Publlshed for public comment
4/97 — Forwarded to' ST Cmte
6/97 — Approved by ST Cmte .
9/97——Approved by Jud. Conf
PENDIN G FURTHER ACTION
[CR 35(b)] — Recognize Judge T. S. 10/95 — Dra resented and considered
combined pre-sentencing and Ellis, IIT 7/95 | 4/96 — Forwarded t0ST Cmte'-

post-sentencing assistance

‘ 9/97—ApproVed

6/96 — Approved or, publication- by ST Cmte
8/96 — Pubhshedwfor pubhc comment

4/97 —F orWarded to ST Cmte

6/97 — Approved by ST Cmte .

oy, Tud Conf

'PENDING FURTHER *ACTION

[CR 35(b)] — Recogriize
assistance in any offense

S.3, Sen Hatch
1/97

1797 — Introduced aS‘ 02 an‘d 821 of the Omnibus Crime Prevention Act of

1997+ " -
6/97 — Stotler letter to! ‘Chalrman Hatch
‘ PENDING FURTHER\ACTION

JCR 35(¢)] — Correction of
sentence, timing

Jensen, 1994
9th Cir.
decision

‘w‘ v

| 10/94 — Considered %
4/95 —No' acnon*pendmg restylization of CR Rules
PENDIN G FURTHER ACTION *

[CR 40} — Commitment to
another district (warrant may
be produced by facsimile)

7/91 — Approved for pubhcatlon by ST Cmte
4/92 — Consrdered ! S o
16/92 — Approved by ST Cmte -

19/92 — Approved by Jud Conf .

. 4/93 — Approved by Sup Ct - -

| 12/93 — Effectrve ‘
COMPLETED_ W e

i
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Proposal Source, Status .
Date,
and Doc #
[CR 40} —Treat FAX copies Mag Judge -, 10/93 — Rejected
of documents as certified Wade COMPLETED
‘ Hampton 2/93
[CR 40(a)] — Technical Criminal ' | 4/94 — Considered, conforming change no pubhcatlon necessary
amendment conforming with ‘Rules Cmte * | 6/94— Approved by ST Cmte : ]
change to CRS 4/94 9/94 — Approved by Jud Conf
: 4/95 — Approved by Sup Ct
P 12/95 — Effective
[; ‘ COMPLETED oo
[CR 40(2)] —Proximity of Mag Judge : 10/94 — Con51dered and deferred further discussion untll 4/95
nearest judge for removal Robert B. | 10/96.— Con51dered and rejected |
proceedlnos Collings 3/94 COMPLETED 1
[Cl\‘l 40(d)] — Conditional Magistrate 10/92 — Forwarded to ST Cmte for publication
rele;‘:ase of probationer; Judge Robert " | 4/93 — stcussed v
maglstrate judge sets terms of | B. Collings | 6/93 — ;Approyed: by S’lj Cmte |
release of probationer or 11/92 | 9/93,— Approved by Jud Conf t
superv15ed release | 4/94i— Approved vby Sup Ct
; 12/94 — Effective . E
COMPLETED i '
[CR 41] — Search and seizure 7/91‘ —_ Approved for pubhcatlon by ST Cmte
wanant issued on information 4/92 — Considered. |
senF by facsimile 6/92 — Approved by ST Cmte ‘
| - 9/92—Approved by Jud Conf f
| 4/93 — Approved by Sup Ct
12/93 — Effective '
COMPLETED b
[CR 41] — Warrant issued by | J.C. Whitaker 10/93 — Farled for lack ofa motlon
authority within the district 3/93 C(BMPLETED '
[CR 43(b)] — Arraignment of | DOJ 4/92 10/92 — Subcommlttee appomted

detainees by video
teleconferencing; sentence
absent defendant

4/93 — Consrdered
6/93 — Approved for publication by ST Cmte

19/93 — Pubflshed for public comment

4/94 — Deleted video teleconferencing provision & forwarded to ST Cmte

.| 6/94 — Approved by ST Cmte

9/94 — Approved by Jud Conf
4/95 — Approved by Sup Ct
12/95 — Effective -
COMPLETED "

[CR 43(c)(4)] — Defendant

John Keeney,

4/96 — Cotisidered

need not be present to reduce DOJ 1/96 6/96 — A‘pf:‘»roved for publication by ST Cmte
or change a sentence 8/96 — Pﬁblishéd for public comment
4/97 — Forwarded to ST Cinte’
6/97 — Approved by ST Cmte
9/97—Approved by Jud Conf
PENDING FURTHER ACTION
Page 10
Advisory Committee on Criminal Rules
March 30, 1998
Doc No 1276

=
E_.

1

5:
.

it

3

1

gt g

r

o

1

1

]



H

Ag*'

10T

1 1

1

3 ry oo

™

1

U R

3 1

Proposal Source, . Status
Date, ey
and Doc # f
[CR 43(c)(5) — Defendant to Judge Joseph 10/97 — Referred to reporter and chair S
waive personal arraignment on | G. Scoville, PENDING FURTHER ACTION :
subsequent, superseding 10/16/97 r : oo
indictments and enter plea of (97-CR-1)
not guilty in writing C
[CR 43]—defendant to waive ‘| Mario Cano 10/97—Adv Cmte voted to con51der amendment(and related amendment to CR
presence at arraignment 97--- 10) at next meeting
PENDING FURTHER ACTION
[CR 46] — Production of 6/92 — Approved by ST Cmte ;
statements in release from 9/92 — Approved by | Jud Conf
custody proceedings .| 4/93 — Approved by Sup Ct
12/93 — Effective
o COMPLETED"
[CR 46] — Release of persons | Magistrate . 10/94 — Defer con51derat10n of amendment until rule mlght be amended or
after arrest for violation of Judge Robert o restyllzed ,
probation or supervised release | Collings 3/94 PENDING FURTHER ACTION

[CR 46] — Requirements in

11/95 Stotler - .-

4/96 — Discussed andno action taken

AP 9(a) that court state reasons | letter .| COMPLETED. ,
for releasing or detaining
defendant in a CR case ,
[CR 46(1)] — Typographlcal Jensen 7/91 — Approved for publication By ST Cmte

error in rule in cross-citation

t

4/94 — Considered

' 9/94 — No action taken by Jud Conf because Congress corrected error

COMPLETED

[CR 47] — Require parties to

Local Rules

10/95 — Subcommittee appointed ;

confer or attempt to confer Project - 4/96 — Rejected by, subcommlttee
before any motion is filed COMPLETED
[CR 49] — Double-sided Environmental | 4/92 — Chair informed EDF that matter was being considered by other

paper

Defense Fund

committees in Jud Conf . . o

¥

12/91 . COMJPLETED . ;
[CR 49(c)] — Fax noticing to | Michael E. 9/97 — Mailed to reporter and chair
produce substantial cost Kunz, Clerk of PENDING FURTHER ACTION
savings while increasing Court 9/10/97
efficiency and productivity (97-CR-G) [
[CR49(c)] — Facsimile service | William S. 11/97 — Referred to reporter and chair
of notice to counsel Brownell, PENDING FURTHER ACTION

District Clerks ' S

Advisory

Group

10/20/97

(CR-J)

Page 11

Advisory Committee on Criminal Rules

March 30, 1998
Doc No. 1276




Proposal | Source, Status
Date,
and Doc #
[CR 49(e)] —Delete provision | Prof. David [ 4/94 — Considered
re filing notice of dangerous Schlueter 4/94 | 6/94 — ST Cmte approved w1thout pubhcatlon
| offender status — conforming 9/94 — Jud Conf approved oo
amendment 4/95 — Sup Ct approved
12/95 — Effective
: COMPLETED ‘
[CR53] — Cameras in the 7/93 — Approved by ST Cmte
courtroom 10/93 — Published - i
' 4/94 — Con51dered and approved
6/94 — Approved by:STCmte |
9/94 — Re]ected by Jud Conf =
10/94 — Gurdelmes drscussed by cmte
COMPLETED" ! :
[CR54] —Delete Canal Zone | Roger Pauley, | 4/97 -— Draft presented and approved for request to ,publlsh
‘7 minutes 4/97 | 6/97 — Approved | for publication by ST Cmte :
mtg 8/97— Published fpr public comment
‘ PENDING EURfﬂHER ACTION
[CR 57} — Local rules ST meeting 4/92 — Forwarded to ST Cmte for ‘public comment
teclhnlcal and conforming 1/92 6/93 — Approved ; ‘for publication by ST Cmte
amendments & local rule 9/93 — Published for public comment
reriumbering 4/94 — Forwarded to ST Cmte
12/95 — Effecnve o
COMPLETED "~ N
[CR 58] — Clarify whether Magistrate 4/95 — No'action
fotfeiture of collateral amounts | Judge David COMPLETED -
to a conviction G. Lowe 1/95 ‘ .
[CR 58 (b)(2)] — Consent in Judge Philip 1/97 — I{eportéd out by CR Rules Committee and approved by ST Cmte for "

magistrate judge trials | Pro 10/24/96 transmlssmn to Jud Conf without pubhcatlon consistent with Federal
(96- CR-B) Courts Improvement Act
4/97 — Approved by Sup Ct
COMPLETED ' ‘
[CR 59] — Authorize Judicial | Report from 4/92 — Consrdered and sent to ST Cmte |
Conference to correct technical | ST 6/93 — Approved for publication by ST Cmte
errors with no need for Subcommittee | 10/93 — Published for public comment '
Supreme Court & on Style 4/94 — Approved as published and forwarded to ST Cmte
Congressional action .6/94 — Rejected by ST Cmte
i COMPLETED . .
[Megatrials] — Address issue | ABA 11/91 — Agenda

1/92 — ST Cmte, no action taken
COMPLETED

Page 12
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Proposal 1 Source,
Date,
and Doc #

Sfatus

[Rule 8. Rules Governing
§2255] — Production of
statements at evidentiary

7/91 — Approved for publication by ST Cmte
4/92 — Considered
6/92 — Approved by ST Cmte

hearing 9/92 — Approved by Jud Conf
4/93 — Approved by Sup Ct
12/93 — Effective
COMPLETED
[Rules Governing Habeas CV Cmte 10/97—Adv Cmte appointed subcom to study issues

Corpus Proceedings]—
miscellaneous changes to Rule
8 & Rule 4 for §2255 & §2254
proceedings

[U.S. Attorneys admitted to DOJ 11/92
practice in Federal courts] ‘

4/93 — Considered
PENDING FURTHER ACTION

10/95 — Considered

[Restyling CR Rules]
4/96 — On hold pending consideration of restyled AP Rules published for public
comment
PENDING FURTHER ACTION
Page 13
Advisory Committee on Criminal Rules
March 30, 1998
Doc No 1276
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MEMO TO Members, Crlmmal Rules Adv1sory Commlttee
FROM: Professor Dave Schllueter, Reporter
RE: Proposed Amendments to Rule 6(d), (f)

DATE: March 22, 1998

The proposed amendments to Rule 6 were originally intended to address two
issues: first, assisting deaf persons who might serve on a grand jury (Rule 6(d)) and
second, permit the foreperson or deputy foreperson to return the indictment, rather than
requiring the whole grand jury to be present (Rule 6(f). The Standing Committee,
however, voted to change the amendment to Rule to Rule 6(d) to permit the presence of
any interpreters in the grand jury proceedings and deliberations. The published version of
Rule 6 is attached.

As the attached summary of comments indicates, the Committee received nine
comments on the proposed changes. Five commentators opposed the amendment to Rule
6(d) to the extent that it permits language interpreters in the deliberations. Several of them
indicate that the amendment would be inconsistent with 28 U.S.C. § 1865(b) which
requires that all petit and grand jurors must speak English. Of those apparently supporting
the amendments, two of them offer no substantive comment on this particular language;
they are simply in favor of the proposed amendments to all of the rules.

Regarding the proposed amendment to Rule 6(f), two commentators are opposed
to the amendment: Judge Kennedy and the NADCL. Their objections generally express
concern about distancing the grand jury from the process and that whatever benefit may be
derived from the rule change would be outweighed by that concern. One Magistrate
Judge, Judge Mesa, supports the change to Rule 6(f). Another Magistrate Judge, Judge
Ashmanskas, apparently supports the amendment to Rule 6(f) but would go further and
change the names of the foreperson and deputy foreperson and would also reduce the size
of the grand jury. Again, two of the commentators generally support all of the rules
changes without offering any specific reasons.

I am attaching a copy of 28 U.S.C. § 1865 which clearly includes a requirement
that petit and grand jurors be proficient in English. The limited caselaw apparently
supports that requirement. With regard to the ability of deaf jurors to serve, I located one
case which indicated that it was not an abuse of discretion to permit a hearing-impaired
juror to serve. United States v. Jonnet, 597 F.Supp. 999 (D.C. Pa. 1984), rev’d in part on
other grounds, 762 F.2d 16 (3d Cir. 1985) The Ninth Circuit has ruled that a showing



that a juror was incompetent to serve because of a hearing impairment was not not
sufficient to show an abuse of discretion in denying a new trial. . Lyda v. United States,
321 F.2d 788 (9th Cir. 1963). In neither of these cases, was the juror considered to be
deaf] i.e. totally mcapable of hearing. = . ‘ 3 ﬂ
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Rule 6. The Grand Jury

kkdkkk .

(d) . WhoMayBePresent.

10, Attbrneys for

: tbe govemment, the w1tness under exammatlon, mterpreters
‘ when needed and, for the purpose of takmg the ev1dence a
- stenographer or operator of a xecordmg devwe may be present

'whllethegrandjurylsmsessmn-,—,_ MNP g AETER

( ) ,l_)_grmg Delzbergngns and ZQQ ng. buf:no qu
person other than the JUIOI‘S..MXJMMLIXE

ﬁS.SLSLLJJ!QL may be present whlle the grand Jury is

*ok ok kR

() FINDING AND RETURN OF INDICTMENTA grand jury may
m_t An-md:ehnem’tmarbcfound only upon thel concurrence of 12
Of more jurors. The indictment shall be returned by the grand jury _.g:
" through the forepers rson or deputy foreperson on its be] lh“‘alf. to a federal

maglstrate judge in open court. Ifa cqmplaint or»ihfdrmation is

. "péﬁdmg agamstthe de;”ffeﬁdantiénd 12 jufers do not §/ote io indict

J ‘concur-tn-ﬁndmgm—mdmtment, the foreperson shall so report to a

'federal maglstrate Judge i wntmg 2s soon as posmbl ferﬂ:rw:th

o Rk k A

* New matter is underlined; matter to be omitted is lined through.



COMMITTEE NOTE

Subdivision 6(d). As currently written, Rule 6(d) absolutely

bars any person, other than the jurors themselves, from being present

during the jury’s deliberations and voting. Accordingly, interpreters
are barred from attendmg the dehberatxons and voting by the grand

jury;even though they may have been .present during the taking of

testimony. The amendment is mtended to permit interpreters to assist

persons serving on a grand Jury. Although the Committee believes

that the need for secrecy of grand jury: dehberatrons and voting is

‘paramount, permitting interpretérs in the process seems a reasonable

accommodation. See also. Umted States v Dempsy, 830 F.2d 1084

(10th Cir. 1987) (constrtutronally rooted 'prohibition of non-jurors
being present during deliberations was not vrolated by interpreter for
déaf petit jury member); i ] Wi

As originally drafted by the Advisory Committee, the
provision for interpreters would have been extended only to
interpreters for deaf persons serving on a grand jury. The Standing
Committee, however, believed that the limitation as to the kind of
interpreter permitted to be present during grand jury deliberations
should be removed in order to provide an opportunity for the widest
range of public comment on all the issues raised by the presence of an
interpreter during . those dehberatlons Thus, the proposed’
amendment extends to any mterpreter who may | be necessary to assist
agrandjuror. "

The subdivision has also been restyled and reorganized.

Subdivision 6(f). The amendment to Rule 6(f) is intended to
avoid the problems assoc1ated with bringing the entire grand jury to
the court for the purpose of returning an indictment. Although the
practice is long-standing, in Breese v. United States, 226 U.S. 1
(1912), the Court rejected ‘the| argument that the requirement was
rooted in the Constitution and observed that if there were ever any
strong reasons for the requu'ement, they “have d13appeared, at least in
part.” 226 U.S. at 10. The Court added that grand jury’s presence at
the time the indictment was| presented was a defect, if at all, in form
only. /d. at 11. leen the problems of space in some jurisdictions the
grand jury sits in a' bmldmg completely separated from the
courtrooms. In those | cases,‘movmg the entire jury to the courtroom
for the simple process of’ presenting the indictment may prove
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difficult and time consuming. Even where the jury is in the same
location, having all of the jurors present can be unnecessarily
cumbersome in light of the fact that filing of the indictment requires
a certification as to how the jurors voted.

The amendment provides that the indictment must be
presented either by the jurors themselves, as currently provided for in
the rule, or by the foreperson or the deputy foreperson, acting on
behalf of the jurors. In an appropriate case, the court might require all
of the jurors to be present if it had inquiries about the indictment.
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‘ ADVISORY COMMITTEE ON
FEDERAL RULES OF CRIMINAL PROCEDURE

_ PROPOSED AMENDMENTS TORULE 6

L SUMMARY OF COMMENTS: RULE 6

Nine commentators submitted statements on the proposed amendments to Rule 6. Three
judges and the one private practitioner are opposed to allowing interpreters into grand jury
deliberations because it would contravene the statutory requirement that jurors be able to read
and write English. The NACDL does not believe the proposal regarding interpreters should be
adopted at this time. Two private practictioners support the amendments. o

One magistrate judge supports the amendment which would allow the grand jury .
foreperson to return the indictment alone. A federal appellate court judge is strongly opposedito
it. The NACDL is also opposed to this proposed amendment

One maglstrate Judge suggests name cha.nges for jury personnel and changes of the

- number of grand jUI‘OI'S

Ty

I LIST OF COMMENTATORS: CRIMINALRULE6

i

CR-001 Judge Hayden W. Head, Jr., U.S. District Judge, Corpus Christi, Texas

September 19, 1998
CR-002 John Gregg McMaster, Esq., Attorney at Law, Columbla, South Carolma,
September 19, 1998 » L

CR-003 Jack E. Horsley, Esq., Craig & Craig, Matoon, Tlinois, ‘Sebtexnben 23, 1997

CR-005 ~ James W. Evans, Esq., Amenean College of Tnal Lawyers, Harrlsburg,
o ‘ Pennsylvama, September 25,1997 ,

CR-006 Judge George P. Kazen Chief U. S. Dlstnct Judge, Laredo, Texas, October 7,
1998

CR-008 Judge Cornelia G. Kennedy, Circuit Judge, Detroit, Mlclugan, October 21
1997 Lo

CR-010 Judge Donald C. Ashmanskas, United States Maglstrate Judge, Portland,
Oregon, October 29, 1997 '

CR-018 Magistrate Judge Richard P. Mesa, United States Magistrate Judge, El Paso,
Texas, February 2, 1998



_Comments on Rule 6 , 2

March 1998

CR-021a National Association of Criminal HDefens"e Lawyers Committee on Rules of

Procedure (Carol A. Brook, William J. Genego, Peter Goldberger), February
15, 1998 : oo :

COMMENTS: RULE 6

Judge Hayden W. Head, Jr. (CR-001)
U.S. District Judge

Southern District of Texas

Corpus Christi, Texas |
September 19, 1998

Judge Head believes that the proposed amendment which would allow for “interpreters”
is overly broad and thus contravenes Title 28 U.S.C.A. §1865(b) which requires that all petit and
grand jurors be required to speak English. Even if amendment is only for hearing impaired, he
does not support it because he is against the introduction of another person into the inner sanctum
of the grand jury proceedings. He further objects because he does not support the rule’s
proposed distinction between jurors and grand jurors.

John Gregg McMaster, Esq. (CR-002)
Attorney at Law

Tompkins and McMaster

Columbia, Seuth Carolina

September 19, 1998

Mr. McMaster finds the proposed rule change “preposterous.” He says that it would be a
“travesty of justice” to allow someone “to be indicted by a person who does not understand or
speak the language of the country or of the indictment.” He reasons that is an immigrant’s
obligation to learn the language of his new country.

Jack E. Horsley, Esq. (CR-003)
Craig & Craig V
Matoon, Hlinois

September 23, 1997

+

Mr. Horsley favors the proposed changes to Rule 6.
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Comments on Rule 6 | e K . 3
March 1998 ‘ T i

-, James W. Evans (CR-005)
. Harrisburg, Pennsylvania

September 25, 1997
Mr. Evans states that the proposed changes seem sensible to himi; ~

Judge George P. Kazen (CR-006)
Chief U.S. District Judge
Southern District of Texas
Laredo, Texas

October 7, 1998

Judge Kazen agrees with hls colleague Judge Head about the proposed changes to Rule
6(d). He believes that this proposal is 1ncomprehens1b1e because jurors are required to speak and
understand English in order to serve as jurors. He concedes that policy cons1deratlon support the
narrow exception for deaf jurors. :

Judge Cornelia G. Kennedy (CR-008)

~Circuit Judge

United States Court of Appeals for the Sixth Circuit
Detroit, Mlclugan
October 21, 1997

Judge Kennedy believes the proposed change to Rule 6(f) which would allow the grand
jury foreperson alone to return the indictment will save some time and avoid some inconvenience,
but that it will also distance the grand jury from the court. She believes that havmg the whole
grand jury present the indictment to the court allows members to express concerns and ask’
questions. | She says that it is important for the grand jury to know that it is an “adjunct of the
court... not merely votes required by the Assistant United States Attorney.” Judg’e‘Kennedy also
states that grand jury rooms should be in the court house. When they are not, she notes, it is even

more important for the members of the grand jury to go before the court and be reminded of their
function. =

Judge Donald C. Ashmanskas (CR-010)

United States Magistrate Judge

United States District Court for the District of Oregon
Portland, Oregon

October 29, 1997

Magistrate Ashmanskas writes to suggest specific amendments to Rule 6(f). He suggests
that the name “presiding grand juror” be substituted for the proposed rule’s moniker,
“foreperson,” and “deputy presiding grand juror” instead of “deputy foreperson.” He also
suggests that the indictments be permitted to be filed with district clerk, rather than before a




Comments on Rule 6 4

March 1998

magistrate or judge in open court. As an alternative, he suggests that the indictment be returned
to a magistrate or district court judge. In a post script, he notes that he would favor a reduction
in the size of the grand jury. He notes that in Oregon the grand jury is composed of seven people
and five must concur for an indictment to be returned. : S

Magistrate Judge Richard P. Mesa (CR-018) .
United States Magistrate Judge

Western District of Texas

El Paso, Texas

February 2, 1998

Judge Mesa wholeheartedly supports the proposed changes to Rule 6(f) because the
practical result will be that grand jurors will be able to leave the court house at a reasonable hour.

Carol A. Brook (CR-021a)
Chicago, Minois
William J. Genego
Santa Monica, California
Peter Goldberger
Ardmore, Pennsylvania
Co-Chairs, National Association of Criminal Defense Lawyers
Committee on Rules of Procedure
February 15, 1998

The NACDL believes that the proposal to Rule 6(a) which would allow interpreters into
grand jury proceedings should not be adopted at this time because it would not be consistent with
28 U.S.C. §1865 (b) (2,3,4). The NACDL opposes the proposed amendment to Rule 6(f) which
would allow the grand jury foreperson to return the indictment alone. They believe that having all
of the grand jurors present when an indictment is returned reminds the grand jurors that they are
an extension of the court and independent from the prosecutor and make the jurors take the
process more séliously. The NACDL concludes by asserting that the “salutary purposes served by
Rule 6(f) outweigh whatever minor inconveniences and administrative problems ‘may be
encountered in achieving them.”

1

1

T

g_

=

i

o

™

B

ey

f

e

1

i

=

1

7



B

—

™ (1

1

O I

1

i

1

1

S T A T

Y
B

L

1

1 i

1

§ 1865. OQualifications for jury service

(a) The chief judge of the district court, or such other district court
judge as the plan may provide, on his initiative or upon recommen-
dation of the clerk or jury commission, shall determine solely on the
basis of information provided on the juror qualification form and
other competent evidence whether a person is unqualified for, or
exempt, or to be excused from jury service. The clerk shall enter
such determination in the space provided on the juror qualification
form and in any alphabetical list of names drawn from the master

‘jury wheel. If a person did not appear in response to a summons,
such fact shall be noted on said list.

(b) In making such determination the chief judge of the district
court, or such other district court judge as the plan may provide,
shall deem any person qualified to serve on grand and petit juries in
the district court unless he— :

(1) is not a citizen of the United States eighteen years old who
has resided for a period of one year within the judicial district;

(2) is unable to read, write, and understand the English lan-
guage with a degree of proficiency sufficient to fill out satisfacto-
rily the juror qualification form; “ )

(3) is unable to speak the English language;

(4) is incapable, by reason’ of mental or physical infirmity, to
render satisfactory jury service; or

(5) has a charge pending against him for the commission of,

or has been convicted in a State or Federal court of record of, a
crime punishable by imprisonment‘ for more than one year and
his civil rights have not been restored.

(June 25, 1948, c. 646, 62 Stat. 952; Mar. 27, 1968, Pub.L. 90-274, § 101, 82
Stat. 58; Apr. 6, 1972, Pub.L. 92-269, § 1, 86 Stat. 117; ‘Nov. 2, 1978,
Pub.L. 951"—572, § 3(a), 92 Stat. 2453; Nov. 19, 1988, Pub.L. 100-702, Title
VIIIL, § 803(b), 102 Stat. 4658.)
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MEMO TO: Members, Criminal Rules Advisory Committee
FROM: Professor D. Schlucter, Reporter
RE: Proposed Amendment to Rule 7
DATE: March 23, 1998
The proposed amendment to Rule 7, attached, is a technical change to conform the
rule to proposed new Rule 32.2—dealing with criminal forfeiture procedures.

The Committee received no comments on the proposed change to Rule 7
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Rule 7. The Indicfmieht‘ and’thé Iﬁfoil'm’éaﬂtioh' -

1 T ke

2 (c)  NATURE AND CONTENTS. _
3 . IR
4 (2)  Criminal Forfeiture. No judgment of

5 forfeiture may be entered in a cnmmal prc;ceédiﬂg unless the

6 indictment or the information shalt-attege-the-extent-of-the

COMMITTEE NOTE

The rule is amended to reflect new Rule 32.2, which now
governs criminal forfeiture procedures.



ADVISORY COMMITTEE ON
FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENT TO RULE 7

SUMMARY OF COMMENTS: Rule 7

The Committee received no comments on the proposed change to Rule 7.

LIST OF COMMENTATORS: Rule 7

None

COMMENTS: Rule 7

None
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MEMO TO: | Members, Criminal Rules Advisory Committee
FROM: Professor Dave Schlueter, Reporter
RE: Proposed Amendments to Rule 11
DATE: March 23, 1998
The proposed amendments to Rule 11 cover three issues: First, clarification
in Rule 11(a)(1) of the definition of an organizational defendant. No comments

were received on this amendment.

The second issue is an amendment to Rule 11(c)(6) which would require

. the judge to question the defendant’s understanding of any provision in the plea

agreement dealing with waiver of the right to appeal or collaterally attack the
sentence. A majority of the commentators addressing this amendment, including
several judges, a committee of the State Bar of Michigan, a committee of the
American College of Trial Lawyers, and the NADCL, are opposed to this
amendment. The general view is that this provision will signal an approval of such

- provisions before the Supreme Court has had an opportunity to settle the question

of whether such a provision is constitutional. Several commentators cite caselaw
to support there opposition. The ABA apparently supports the amendment to
Rule 11(c)(6).

With regard to the proposed amendment to Rule 11(e), only several
commentators address the change. The ABA is opposed to the changes because of
the possibility of binding the court to specific sentencing ranges, etc. Opposition
was also expressed by a probation officer and one district judge.
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Rule 11. Pleas
(8) ALTERNATIVES.
1) ' h Ganer;al A defendant may pleadnot guilty,
ng_t gnilty, or nolo'colntendere‘ Ifa defendant refuses to plead,

orifa defendant eorporatmn grgammtlon, g defined in 13

- ILS.Q._§_L&. fails to appear the court shall enter a plea of not

' guilty“.

* %k % k %

(©) ADVICETO DEFENDANT Before aeceptmg aplea of

guilty or nolo contendere, the cou:t must address the

) defendant personally in open court and mform the defendant

of, and determme that the defendant understands the

following:

% %k k¥ %
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(4)  that if a plea of guilty or nolo contendere is
accepted by the court there will not be a further trial of any
kind, so that by pleading guilty or nolo contendere the
defendant waives the right to a trial; and

(5)  if the court intends to question the defendant
under oath, on the record, and m the presence of counsel
about the offense to which the defendant has pleaded, that the
defendant’s answers may lafer be used against the defendant

in a prosecution for perjury or false statement; and

(6) __the terms of any provisionina plea agreement
waiving the right to appeal or to collaterally attack the

sentence.

% %k %k %k %k

(¢) PLEA AGREEMENT PROCEDURE.
(1)  InGeneral. The attorney for the government

and the attorney for the defendant — or the defendant when

acting pro se — may agree engageinrdiscussions-withraview
toward-reaching-am—agreenrent that, upon the defendant’s
entering of a plea of guilty or nolp contendere to a charged
offense, or to a lesser or related offense, the attorney for the
government will; do-any-of the-following:
(A) move to dismiss for-dismissat-of other
charges; or

(B) recommend, makearccommendation;

or agree not to oppose the defendant’s request; for a

5

{4;‘

1

1



A S

i

oopss

o

1

b

— 1 1

1

-

46

';-40
41
a2

43

45

a7
48
49

50

51

52

53

54

55

bylh&o__

-particular sentence; or sentencing range, or that a
P articﬁler p;oy?eiexﬁ g f the Sentehéing Guidelines, or
| 'p‘ olicy .staten‘lelnt,‘ or sentencmg faefbf is”o;i is not

understanding that-such recommendation ot Tequest is

" shalt ot be‘kbind‘i‘ng on upon ; ,the?coﬁri:‘; or

td T H"L‘ C “‘m‘

(C) agree that‘ a specxﬁc sentence or

R
)

‘ §entengmg @g  is the appropnate d1$pos1t10n of the
case rtha artllarr ision ‘fil entencin

The court shall not partlclpate in any

: such dlscussxons between the pa.mes concetmng any

§uch pl@ gr_egment.‘\ x «1‘*“;

* % %k ¥k %

COMMITTEE NOTE

Subdivision (a). The amendment deletes use of the term
“corporation” and substitutes in its place the term “organization,”

with a reference to the definition of that term in 18 U.S.C. § 18.

Subdivision (¢)(6). Rule 11(c) has been amended specifically

to reflect the increasing practice of including provisions in plea

agreements which require the defendant to waive certain appellate

rights. The increased use of such provisions is due in part to the



increasing number of direct appeals and collateral reviews
challenging sentencing decisions. Given the increased use of such
provisions, the' Committee believed it was important to insure that
__first, a complete record exists regarding any waiver provisions, and
second, that the waiver was voluntatily and- knowingly made by the
defendant. The amendment provides no specific guidance on the
content of the court’s advice. That is left to the court’s dlscretlon and
_]udgment.

Subdivision (e). Amendments have been made to Rule
11(e)(1)XB) and (C) toreflect the i 1mpact of the Sentencing Guidelines
on guilty pleas. Although Rule 11 is generally silent on the subject,
it has become clear that the courts have struggled with the subject of
guideline sentencing vis a vis plea agreements, entry and timing of
guilty pleas, and the ability of the defendant to withdraw a plea of
gmlty The amendments are intended to address two specific issues.

Flrst, both subd1v1s10ns (e)(l)(B) and ©1)0C) have been
amended to recognize that a plea agreement may specifically address
not only what amounts to an appropnate sentence, but also a
sentencing gmdelme [ sentencing. factor, or a policy statement
‘accompanying a sentenemg guideline er factor. Under an (e)(1)(B)
agreement, the government, as ‘before simply agrees to make a
recommendauon to' the court, or agrees not to oppose a defense
request concerning a particular . sentence or consideration of a
sentencing guideline, factor, or pohcy 'statement The amendment

makes it clear that thls type of agreement is not binding on the court.

And under an (e)(l)(C) agreement, the govemment and defense have

~actually agreed on What amountsto.an appropnate sentence or have
agreed to one of the speclﬁed components. The amendment also
makes it clear that this- -agreement is. bmdmg on the court once the
court accepts it as the sentence to be 1mposed
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ADVISORY COMMITTEE ON
FEDERAL RULES OF CRIMINAL PROCEDURE

.- PROPOSED AMENDMENTS TO RULE 11

L SUMMARY OF COMMENTS Rule 11

" The Comrmttee recenved atotal. of th1rteen comments on the proposed
changes to this rule. No comments were received with regard to the proposed
amendment to Rule 11(a).

The Federal Pubhe Defenders the Amencan College of Trial Lawyers, the
Standing Committee on the United States Courts of the State Bar of Michigan, and
the National Assoc1atlon of Criminal Defense Lawyer all oppose the proposed
amendment to Rule 1 1(c)(6) ‘Two federal judges oppose the proposals and one
did not express an opinion but does want an opportunity to testify. A probation

fofﬁcer writes that he is opposed to the proposed amendments

Two federal judges express support for the proposed amendments. The

. ABA supports the amendment to. Rule 11(c)(6) to the extent that it informs a
defendant of the nghts that he is waiving. But it opposes the proposed
" 'amendment, which would allow courts to.be bound to sentencing ranges by party

agreements.

The two pnvate practltloners support the changes without any substantive

IL  LIST OF COMMENTATORS: Rule 11

CR-003 “Jack E. Horsley, Esq., Craig & Craig, Matoon, Tifinois,
September 23, 1997
CR-004 Judge Paul D. Borman, United States District Judge, Detroit,
Michigan, September 24, 1997
' CR-005 James W. Evans, Esq., Hamsburg, Pennsylvama, September 25,
1997

CR-006 Judge George P. Kazen, Chief U.S. District Judge Laredo Texas,
October 7, 1998 o . s

CR-009 Judge Malcolm F. Marsh, United States District Judge,
Portland, Oregon, October 21, 1997



Advisory Committee on Criminal Rules

Comments on Rule 11

March 1998

CR-012
CR—Q 16
CR-017
CR—O 1 8 ‘

CR-019

CR-020

CR-021a

CR-022

" Federal Public Defender, Thomas W. Hillier, II, Chair, Legislative

Subcommittee, Seattle, Washington, December 5, 1997

Judge Paul L. Friedman, United States District Judge,
Washington, D.C., January 5, 1998 ©

Mr. Kenneth Laborde, Chief Probation Officer Eastern District of

Texas, Beaumont Texas January 26, 1998

Magistrate Judge Richard P Mesa, Umted States Magistrate Judge,
El Paso, Texas February 2 1998

Richard A Rossman, Chalrperson, ‘Standmg Committee on United
States Courts of the. State Bar of Michigan, Detroit, Mich.,
February 9 1998

American College of T nal Lawyers (Mr Robert Ritchie, Chairman,
Federal Cnmmal Procedures Commlttee) Knoxvﬂle Tennessee,
February 11 1998

National Association of Criminal Defense Lawyers Committee on
Rules of Procedure (Carol A. Brook, William J. Genego, Peter
Goldberger), February 15, 1998

ABA Criminal Justice Section, Committee on Rules of Evidence
and Criminal Procedure (Professor Bruce Comly French, Honorable
Barbara Jones, Co-Cha.rpersons) Washmgton, D.C. February 17,
1998 ‘

M. COMMENTS: Rule 11

Jack E. Horsley, Esq. (CR—003)
Craig & Craig

Matoon, Hlinois

September 23, 1997

Mr. Horsley favors the proposed changes. -
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Advisory Committee on Criminal Rules .-
Comments on Rule 11
March 1998

Judge Paul D. Borman (CR-004)
United States District Judge ,
United States District Court for the Eastern Dlstrlct of Mlchlgan
Detroit, Michigan S ‘
September 24, 1997

Judge Borman is interested in testifying about proposed amendments to
Rule 11. He does not express an opinion on the proposed amendments.

. James W, Evans (CR-005)

Harrlsburg, Pennsylvania

‘ September 25, 1997

. Mr. Evans summanly states that the proposed changes seem sen51b1e to

’rJndge George P. kazen (CRf0ﬁ6)'~ “
- Chief U.S, District Judge - S

Southern District of Texas

~ Laredo, Texas

October 7, 1998

Judge Kazen states that the proposed changes to Rule 11 appear to be
helpful. He notes that the Committee has still not addressed the problem of Rule
11(e)(4) and the problem of rejected plea agreements and the defendant’s
opportunity to withdraw a plea. : \ FE

Judge Maleolin F. Marsh (CR—O 09)» I
United States District Judge

‘United States District Court for the District of Oregon
'Portland, Oregon

October 21, 1997 .

C Judge Marsh is oppos«=d to the proposed amendment to Rule 11(E)(1)(c)
Heis concerned with allowing parties to agree to a specific sentencing range. He
fears that this practice will allow parties to agree to offense characteristics
regardless of the actual facts of the as found in the Pre-Sentencing Report. He
notes that the primary danger is allowing parties to bind the court to certain facts,
thus taking away more of the court’s discretionary authonty and shifting it to the
prosecutor’s office.




Advisory Committee on Criminal Rules - L 4

Comments on Rule 11
March 1998

Thomas W. Hillier, II (CR-012)
Chair, Legislative Subcommittee
Federal Public Defender
Western District of Washington
Seattle, Washington

‘ December 5, 1997

Mr Thomas Hillier, Chair, Legislative Subcommittee of the Federal Public
Defender, opposes the proposed amendments Rule 11(c) concerning a defendant’s
waiver of rights to appeal. He first commends the general purpose of ensuring
knowing, voluntary appeal waivers. But, he “strongly disfavors” the proposal. He
notes in his initial remarks that if the Committee does go forward with the
proposed amendments, the Federal Public Defenders urge cautionary language in
the notes that emphasizes the problems associated with appeal waivers. Mr. Hillier
cites United States v. Melancon, 972 F.2d 566, 569-580 (5th Cir. 1992) for its
arguments against appeal waivers. He attaches an'article which identifies other
judges who believe that appeal waivers should not be used. Mr. Hillier believes
that the proposed amendment is premature and states that the Committee should
not go forward with any proposal on this issue until the courts have had an
opportunity to review all of the problems that appeal waivers present. 'He notes
that the Supreme Court will eventually decide the issue.

Judge Paul L. Friedman (CR-016) ©+ - - =«
United States District Judge 1 ‘

United States District Court for the Dlstrlct Court of Columbla
Washington, D.C.

January 5§, 1998

Judge Friedman is opposed to the proposed changes to Rule 11. He
opposes the amendment because in his view there can be no valid waiver of such
appellate rights and that the proposed amendment would suggest that such waivers
are lawful. He encloses his opinion in Unifed States v. Raynor, Crim. No. 97-186
(D.D.C. Dec. 29, 1997) and a copy of Judge Greene’s opinion in United States v.
Johnson, Crim. No. 97-305 (D.D.C. August 8, 1997), to support his position.
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Advisory Committee on Criminal Rules- = = . - PR 5
Comments on Rule 11 ‘ o . '
March 1998

Mr. Kenneth Laborde (CR-017)
Chief Probation Officer
Eastern District of Texas
Beaumont, Texas

January 26, 1998

- Mr. Laborde is opposed to the proposed changes to Rule 11(e)(1)(c). His
primary concern is that a defendant’s sentence may be determined by prosecutors

- and defense counsel before the probation officer has an opportunity to conduct a

pre-sentence investigation and apply the sentencing guidelines. He is also

. .- concerned that parties “may be tempted to circumvent the guidelines” in order to
- avoid trial. He emphasizes that the proposed changes to the Rule would deprive

the court of probation officers’ expertise in this area. Finally, he writes that the

+ intended result of fewer appeals would occur, but that. the quahty of justice will
11, suffer, and thisis too greatacost. . . = - ST

Maglstrate J udge Rlchard P. Mesa (CR—OIS)
United States Magistrate Judge

Western District of Texas

El Paso, Texas

February 2, 1998

Judge Mesa supports the changes to Rule li(c) because he anticipates that
“many problems and questiona,ble petitions” will be avoided.

Rlchard A Rossman (CR-(DI9) !

Chairperson, Standing Committee on United States Courts of the State Bar
of Michigan

Detroit, Michigan

‘ February 9, 1998

On behalf of the Standing Cornmlttee on Umted States Courts of the State

Bar of Mlchlgan, Mr. Rossman, the chair, indicates that his committee is

- “unanimous in its opposition to-the proposed amendment to Rule 11(c)(6). First,

-the committee believes that waiver provisions have no place in plea agreements

- and secondly, there is no need to highlight any particular provision in the

.agreement. - Finally, a colloquy itself might raise confusion or inadequate

explanations regarding the prov151on It has no obJectlon to the other amendments

Jproposed for Ruile 11. S




Advisory Committee on Criminal Rules ‘ 6

Comments on Rule 11
March 1998

Mr. Robert Ritchie (CR-020)

Chairman, Federal Criminal Procedures Commlttee, N
American College of Trial Lawyers : - ‘
Knoxville, Tennessee\

February 11, 1998

Mr. Ritchie writes on behalf of the American College of Trial Lawyers and
is opposed to the proposed changes of Rule 11(c)(6) because the changes would
institutionalize the practice of requiring criminal defendants to waive rights of
appeal and collateral attack of illegal sentences. He notes that “Rule 11(e)(1)(c)
already allows agreed-to sentences, which is an appropriate procedure through
which to ensure that a sentencing appeal is unnecessary.” He states that the
proposed practice violates the Due Process Clause becauise the waiver would not
be knowing, voluntary and intelligent when a sentence has not yet been imposed.
In support of his rationale he cites United States v. Johnson, written by District
Court;Judge Green (see, supra, Judge Friedman) and Unzted States V. Melancon
972 F.2d 566, 570-580 (5th Cir. '1992). ! .

Carol A. Brook (CR-021a)
Chicago, Hlinois
William J. Genego
Santa Monica, Callforma
Peter Goldberger :
Ardmore, Pennsylvania
Co-Chairs, National Association of Criminal Defense Lawyers
Committee on Rules of Procedure
February 15, 1998 N

The NACDL strongly oppose the proposed amendment to Rule 11(c)(6)
on both procedural and substantive grounds. The NACDL recognizes the purpose
of the amendment is to ensure that defendants who are waiving their appellate
rights are doing so knowingly. But it believes that this proposed change would
signal the Judicial Conference’s approval of appeal waivers. The NACDL states
that appeal waivers are “so inherently coercive and unfair that they should not be
tolerated in our system of justice.” The NACDL believes that the amendment is
premature because it puts the Committee in the position of making law. This is
true in large part, the NACDL notes, because the courts of this country have
reached consensus on whether or not appeal waivers are constitutionally
permissible. The NACDL also believes that the amendment is premature because
the courts do not agree on what an appeal waiver means. The NACDL notes that
even courts who accept this practice disagree on what may be waived. The
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Advisory Committee on Criminal Rules
Comments on Rule 11
March 1998

NACDL expresses its support of the opinion of District Court Judge Friedman and
Green in United States v. Raynor, Crim. No. 97-186 (D.D.C. Dec. 29, 1997) and
United States v. Johnson, Crim. No. 97-305 (D.D.C. August 8, 1997). The

- NACDL states that appeal waivers violate the constitution, violate public policy

and invite, and encourage illegal sentences where both parties to an agreement no
that their practices will not be subject to rev1ew

Professor Bruce Comly French (CR—022)

Honorable Barbara Jones

Co-Chaipersons

ABA Criminal Justice Section

Committee on Rules of Evidence and Criminal Procedure
Washington, D.C. '

February 17, 1998

The ABA supports the proposed change to rule 11(c)(6) that would make
a defendant aware of the waiver of any appellate rights. The ABA urges the
Committee to consider ABA Standard for Criminal Justice 14.1.4(c) that
encourages the court to make the defendant aware of possible collateral
consequences of pleading guilty. However, the ABA opposes the proposal to
change the second sentence of Rule 11(e)(1)(C) because it mandates the court
acceptance of a plea binds the court to specific sentencing ranges. The ABA
generally supports the third sentence of (e)(1)(C) that would prohibit court
participation in any discussions between the parties concerning plea agreements.
However, it notes that ABA Standard 14-3.3 would permit the parties upon
agreement to seek the judge’s opinion about the acceptability of certain plea
agreements.
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter

RE: Proposed Amendment to Rule 24(c). Alternate Jurors

DATE: March 23, 1998

- The proposed amendment to Rule 24(c) was designed to give the trial court the
discretion to retain any alternate jurors after the jury has retired to deliberate.

Of the five comments received on the proposed change, three (all private
practitioners) support the change. The NADCL and ABA are opposed to the amendment.
The NADCL’s opposition rests primarily on the argument that there is currently no
provision in the Rules to permit an alternate juror to replace a juror after deliberations
have commenced.
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14 | , ‘have the same ﬁmctlons, powers, facllmes and privileges as
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16

17

18
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20
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22

Rule 24; Trial Jurors

ok k ok kK

- (© ALTERNATE JURORS

a ) In Qenera, The court may mpanel ngdn‘cct E
that-not more than 6j Jurors,_m addltlon to the regular jury, be -
called-and—nnpanelﬂed to sit as altemate Jurors An altgrnat |

fdtematejmrors in the order nrwh:clrthcy-arc called,

shall replace 1 g Jurorswho—pnorto-the-tme-ﬂrejm-y

memdmmmmbem

are-fouml to be unable or dlsquahfied to perform juror their
dutles Altemate _]urors shall (_) be drawn in the same manner,
shall (_) have the same quahﬁcatlons, shall (iii) be subject to

the same exammatlon and challenges J shatt (iv) take the

same oath gs_regulgm_m Al_l alternate juror has and-shatt

) ) ot "
2) Pérembtorv Clt&llenégg" _In addition to

 challenges otherwise provided by law, each Bactrside is
| entltled to 1 ﬂdmg peremptory challenge m—a&dﬁmn—to

those-oﬂrerwrsezﬂowcd—by—law if 1 or 2, alternate jurors are

mpaneled to—be—mrpanei-led 2 addltlonal peremptory

\



>23 challenges if 3 or 4’ alternate jurors are to-be empaneled
24 impancied, and 3 adg'tignal peremptory challenges if 5 or 6
25 alternate jl;rors are empaneled to—be—impancHed. The
26 additional peremptorynchallenges may‘ be used to_remove
27 . agamst e;nblzlte_n;até ‘jﬁ;or;c’mly, and the other péremptory

28 challengeé allowed bry‘these rules may not be used to remove

29 against an alternate juror.
30 3) Dis gh_grgé ,‘ When the jury retires to consider
- 31 the verdict, the court ‘ in 1§ djggrgg’gn may retain the alternate

32 jurors during delibé;aﬁqns. If the court decides to retain the
33 | alternate‘ jurors, 1t shall ensure‘ thz;t they do not discuss the
34 case with any chell:1 m‘i‘ rson unless and until they replace a
35 mgﬂwgmwm@ |

" COMMITTEE NOTE

As currently written, Rule 24(c) explicitly requires the court
to discharge all of the alternate jurors — who have not been selected
to replace other jurors — when the jury retires to deliberate. That
requirement is grounded on the concern that after the case has been
submitted to the jury, its deliberations must be private and inviolate.
United States v. Houlihan, 92 F -3d 1271, 1285 (1st Cir. 1996), citing
United States v. Virginia Erection Corp., 335 F.2d 868, 872 (4th Cir.
1964).

Rule 23(b) provides that in some circumstances a verdict may
be returned by less than twelve jurors. There may be cases, however,
where it is better to retain the alternates when the jury retires, insulate
them from the deliberation process, and have them available should
one or more vacancies occur in the jury. That might be especially
appropriate in a long, costly, and complicated case. To that end the
Committee believed that the court should have the discretion to
decide whether to retain or discharge the alternates at the time the
jury retires to deliberate.

In order to protect the sanctity of the deliberative process, the
rule requires the court to take appropriate steps to insulate the
alternate jurors. That may be done, for example, by separating the
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alternates from the deliberating jurors and instructing the alternate
jurors not to,discuss the case with any other person until they replace
aregular juror. See, e.g., United States v. Olano, 507 U.S. 725 (1993)
(not plain error to permit alternate jurors to sit in during
deliberations); United States v. Houlihan, 92 F.3d at 1286-88
(harmless error to retain alternate jurors in violation of Rule 24(c); in

finding harmless error the court cited the steps taken by the tria] judge

L to insulate the alternates). If alternates are used, the Jurors must be
‘ msu'ucted that they must begm thelr dehberatlons anew.

‘1 .

Fmally, the rule has been reorgamzed and restyled



ADVISORY COMMITTEE ON

FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMEN TS TO RULE 24"

SUMMARY OF COMMENTS Rule 24

The Comzmttee recelve

(J comments on' the proposed amendment to

Rule 24 Three private practmoners support the proposed amendment. The
National Association of Criminal Defense Lawyers and the American Bar
Association are. opposéd to' the amendment in it wpresent ‘form.

IL LIST OF COMMENTATORS: Rule 24

CR-003

CR-005

CR-011

CR-021a

CR-022

Jack E. Horsley, Esq., Craig & Craig, Matoon, Illinois, September
23,1997

James W. Evans, Esq., American College of Trial Lawyers,
Harrisburg, Pennsylvania, September 25, 1997

Prentice H. Marshall, American College of Trial Lawyers, Ponce
Inlet, Florida, November 14, 1997

National Association of Criminal Defense Lawyers Committee on
Rules of Procedure (Carol A. Brook, William J. Genego, Peter
Goldberger), February 15, 1998

ABA Criminal Justice Section, Committee on Rules of Evidence
and Criminal Procedure (Professor Bruce Comly French, Honorable
Barbara Jones, Co-Chaipersons) Washington, D.C., February 17,
1998 )

II. COMMENTS: Rule 24

Jack E. Horsley, Esq. (CR-003)
Craig & Craig

Matoon, Illinois

September 23, 1997

Mr. Horsley favors the proposed changes.

wwwww

S

LY B

m;-:h}

S

)

™7

1

f"““

¥
1
[N

7]

1



r

oty

o T s W

N e N

P
g

g

b

I T s N

2

Fl Y

H
£

Advisory Committee on Criminal Rules -« "% | S 2
Comments on Rule 24 N
March 1998 LT e

: Jémes W. Evané (CR-OOS)
Harrisburg, Pennsylvania
September 25, 1997

Mr. Evans states that the proposed changes seem sensible to him.

Prentice H. Marshall (CR-011)
Ponce Inlet, Florida
November 14, 1997

Mr. Marshall is very much in favor of the proposed amendment to Rule
24(c) which would allow district judges to retain alternate jurors during
deliberations so that they may be substituted for juror who becomes incapacitated
during deliberations. He is not opposed to any of the proposed changes.

Carol A. Brook (CR-021a)
Chicago, Hlinois
William J. Genego
Santa Monica, California
Peter Goldberger
Ardmore, Pennsylvania
Co-Chairs, National Association of Criminal Defense Lawyers
Committee on Rules of Procedure
February 15, 1998

The NACDL urges that the proposed amendment not be adopted because
at the present time there is no provision which would allow an alternate juror to
replace a regular juror after deliberations have commenced. It notes that if the
Committee’s intent is to enable alternates to replace jurors during deliberations, the
Committee should propose an amendment which says so forthrightly.

Professor Bruce Comly French (CR-022)

Honorable Barbara Jones

Co-Chaipersons

ABA Criminal Justice Section

Committee on Rules of Evidence and Criminal Procedure
Washington, D.C.

The ABA opposes the proposed change to Rule 24(c) that allows for the
retention of alternate jurors once jury deliberations begin. Quoting ABA Standard
for Criminal Justice 15-2.9 it notes that allowing this practice increases risks of the



Adyvisory Committee on Criminal Rules ‘ 3

Comments on Rule 24
March 1998

jury returning a verdict based on “a less than thorough evaluation of the evidence.”
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- MEMO TO: Members, Criminal Rules Advisory Committee
({W FROM: Professor David A. Schlueter, Reporter
- RE: Proposed Amendments to Rule 30
- DATE: March 24, 1998
r
Lml
The Committee received only six comments on the proposed change to Rule 30,
- which would permit the trial court to require the parties to file their requests for
L instructions before the trial starts. Under the current rule that practice is not permitted.
The majority of those commenting support the change. A summary of the comments
- received is attached, along with a copy of the published rule.
| : ,
Sosmst
The NADCL opposes the change, largely because in a criminal case the defendant
- could be required to reveal the theory of his or her case before the trial actually starts,
L which would give the government another unfair advantage. It proposes that the rule be
redrafted to state that a criminal defendant may not be required to submit its proposed
;”""’f instructions until after the government has rested, and that in any event, the defense should
.. have the absolute right to submit additional requests after both sides have rested. The
current rule, however, already permits to some extent what the NADCL fears. Under the
{" ‘ present rule, a trial judge in a criminal case could require the prosecution and defense to
- file their requested instructions as soon as the trial commences, e.g. in the middle of the
government’s case.
=
- Also attached is a copy of correspondence from Judge Stotler who notes that in
) addition to the timing issues addressed in the proposed amendment, there may be other
fw issues--identified by the Civil Rules Committee in its consideration of similar amendments
(- to Civil Rule 51--which may arise with regard to Rule 30. Those materials raise some of
- the issues discussed at earlier meetings on the proposed amendment to Rule 31, i.e., some
| of the advantages and disadvantages of requiring pretrial submission of issues. Of course,
et the point raised by the NADCL concerning the defendant in a criminal case do not arise as

such in the civil setting where pretrial discovery and pleadings practice has probably given
both sides a good idea what the case will be about. In complex criminal cases,. where
such notice is not normally required there may be even a greater benefit for the court to
see what the government and defense will be arguing and thus better inform the trial court
what the evidence is likely to show. The other issues raised the materials seem to focus on
preservation of error issues vis a vis requests and objections to instructions—an issue not
addressed at all in the currently proposed amendments to Rule 30.
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Rule 30. Instructions
Any party may request in writing that the court
instruct the ig& on the law as specified in the request. The

1

request may be made At at the close of the evidence; or at

*. ..: such any earlier time that as the court reasonably directs. sany

TN

I
bew

ests: ‘At the samie time, a

f uest shall ished to.all other parties.
copios-of-sud bafi-be-farnished-to-afi-parties

Before closing arguments, the Fhe court shall inform counsel

of its proposed action on the requests upomnrtherequests-prior
to-theirarguments-to-thejury. The court may instruct the jury
before or after the arguments are completed, or at both times.
No party may appeal from assign-as-error any portion of the
charge or from anything omitted, omisstorrtherefrom unless
that party objects thereto before the jury retires to consider its
verdict and states;—stating distinctly the matter to which
objection is made that party-objects and the grounds for of the
objection. An opportunity must Opportunity-shall be given to
object make-the-objection out of the jury’s hearing of thejury
and, on request of-any-party, out of the jury’s presence-of-the

jury.



COMMITTEE NOTE

The amendment addresses the timing of requests for
instructions. As currently written, the trial court may not direct the
parties to file such requests before trial w1thout violating Rules 30
- and 57, While the amendment falls short of requiring all requests to
be made before 1na1 inall cases, the amendment now permits a court

to do so ina partlculai' case or as a mattér of Iocai practlce under local
rules promulgated under Rule 57..
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ADVISORY COMMITTEE ON
FEDERAL RULES OF CRIMINAL PROCEDURE,

PROPOSED AMENDMENT TO RULE 30

IL SUMMARY OF COMMENTS: Rule 30

The Committee received six comments on the proposed changes to Rule 30. A district
judge and three practitoners, two of whom are also members of the American College of Trial
Lawyers support the proposed amendment. The National Association of Criminal Defense
Lawyers is adamantly opposed to the amendment. A circuit executive suggests that the rules
allow court to amend their local rules to permit the practice embodied in the proposed changes to

Rule 30.

IL LIST OF COMMENTATORS Rule 30

CR-003

CR-005

CR-007

CR-011

CR-015

CR-021a

I COMMENTS: Rule 30

" Jack E. Horsley, Esq., Cralg & Craig, Matoon Ilhnors September 23, 1997
James W. Evans Esq., Hamsburg, Pennsylvama, September 25, 1997

Judge Malcolm Muir, District Court Judge, erhamsport Pennsylvama, o
October 10, 1997

Prentice H. Marshall, American College of Trial Lawyers Ponce Inlet, Florida,
November 14, 1997 '

Gregory B. Walters, Circuit Executive for United States Courts for the Ninth
Circuit, San Fransisco, California, December 4, 1997 :

National Association of Criminal Defense Lawyers Comnﬂttee oh_“Rules of
Procedure (Carol A. Brook, William J. Genego, Peter Goldberger), February 15,
1998 ‘

Jack E. Horsley, Esq. (CR-003)
Craig & Craig

Matoon, Illinois

September 23, 1997

Mr. Horsley favors the proposed changes.



Advisory Committee on Criminal Rules
Comments on Rule 30
March 1998

James W. Evans (CR-005)
Harrisburg, Pennsylvania
September 25, 1997

| | MrEvans “"s‘tates, that the proposed changes seem sensible to him.

Judge Malcolm Muir (CR-007)
District Court Judge o
Middle District of Pennsylvania
Williamsport, Pennsylvania
October 10, 1997

Judge Muir supports the idea of allowing judges to charge the jury before closing
arguments because it is better for counsel to know what the charge will be before they begin their
arguments. He suggests that if closing arguments are made before the charge, the court should
inform counsel before closing arguments of its proposed action on the requests.

Prentice H. Marshall (CR-011)

" Ponce Inlet, Florida

November 14, 1997

' Mr. Marshall favors the proposed change to Rule 30 which gives the trial court the
discretion to require or permit parties to file requested jury instructions before trial.

Judge Gregory B. Walters (CR-015)
Circuit Executive \
United States Courts for the Ninth Circuit
San Fransisco, California

December 4, 1997

Judge Walters recommends that Rule 30 be amended to authorize local rules which
require that criminal jury instructions be filed before trial. He notes that the benefits are that the
court has before it each party’s theory and that there is no interruption in the flow of the trial.
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Advisery Committee on Criminal Rules 3
Comments on Rule 30
March 1998

Carol A. Brook (CR-021a)
Chicago, Illinois
William J. Genego
Santa Monica, California
Peter Goldberger
Ardmore, Pennsylvania
Co-Chairs, National Association of Criminal Defense Lawyers
Committee on Rules of Procedure
February 15, 1998

The NACDL objects to the proposed amendment which would require parties to file their
requested jury instructions before trial. The NACDL is opposed to this amendment because “it
appears to authorize the district court tc require the defendant to reveal the theory of the defense
prior to the commencement of the trial.” The NACDL contends that this would give the
government another undue advantage in the prosecution of criminal cases. It notes that a criminal
defendant is entitled to instructions on the evidence that has been presented, but that a defendant
often does not know what this evidence will be until witnesses have taken the stand. This
proposed amendment would expand Rule 12 without a showing or informed debate on issues.
The NACDL believes that the reasons behind the proposed amendment is convenience for the trial
judge and not “any perceived need to promote the administration of justice:” The NACDL says
that the Rule should make clear that the defendant must never be required to submit its charge
before the government has rested its case and that at the very least have the absolute right to
submit additional requested instructions after the close of all evidence.
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CHAIR

. PETER G.McCABE
SECRETARY
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To:

From:

Re:

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C.20544

' CHAIRS OF ADVISORY COMMI