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CRIMINAL RULES COMMITTEE
MEETING

April 27-28, 1998
Washington, D.C.

I. HEARING ON PROPOSED AMENDMENTS TO THE FEDERAL RULES
OF CRIMINAL PROCEDURE (Memo)

A. Introduction and Comments by Chair

B. Testimony by Witnesses on Proposed Amendments

IL COMMITTEE MEETING: PRELIMINARY MATTERS

A. Remarks and Administrative Announcements by the Chair

B. Approval of Minutes of October, 1997, Meeting in Monterey, CA.

C. Draft Minutes of Standing Committee Meeting, January 1998.

D. Criminal Rules Agenda Docketing.

III. CRIMINAL RULES UNDER CONSIDERATION

A. Rules Approved by Standing Committee and Judicial Conference andK Pending Before Supreme Court (No Memo).

1 Rule 5.1. Preliminary Examination; Production of Witness

Statements.

2. Rule 26.2. Production of Witness Statements, Applicability to Rule
5.1 Proceedings.

3. Rule 31. Verdict;Individual Polling of Jury.

Lo- 4. Rule 33. New Trial; Time for Filing Motion.

5. Rule 35(b). Correction or Reduction of Sentence;,Changed
Circumstances.

6. Rule 43. Presence of Defendant; Presence at Reduction or
L. Correction of Sentence.

V.
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B. Rules Published for Public Comment & Pending Further Review by
Advisory Committee. (Memo): [
1. Rule 6. Grand Jury (Presence of Interpreters; Return of Indictment)

(Memo).

2. Rule 7. The Indictment and the Information (Conforming
Amendment) (Memo).

3. Rule 11. Pleas (Acceptance of Pleas and Agreements, etc) (Memo).

4. Rule 24(c). Alternate Jurors (Retention During Deliberations)
(Memo).

5. Rule 30. Instructions (Submission of Requests for Instructions)
(Memo).

6. Rule 31. Verdict (Conforming Amendment) (Memo).

7. Rule 32. Sentence and Judgment (Conforming Amendment)
(Memo).

8. Rule 32.2. Forfeiture Procedures (New Rule) (Memo).

9. Rule 38. Stay of Execution (Conforming Amendment) (Memo).

10. Rule 54. Application and Exception (Conforming Amendment) L
(Memo).

C. Proposed Amendments to Rules of Criminal Procedure

1. Rule 5(c), Initial Appearance Before the Magistrate Judge.
Proposed Amendment; On Remand from Judicial Conference
(Memo).

2. Rule 10, Arraignment & Rule 43, Presence of Defendant.
Proposed Amendment to Permit Defendant to Waive Personal
Appearance at Arraignment (Memo).
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3. Rule 12.2, Notice of Insanity Defense or Expert Testimony of
Defendant's Mental Condition. Proposed Amendment Re Notice
and Ordering Of Mental Examination For Defendant. (Memo).

4. Rule 24(b). Trial Jurors. Proposed Amendment to Equalize
Number of Peremptory Challenges (Memo).

5. Rule 26. Taking of Testimony. Proposed Amendment to Permit
Taking of Testimony from Remote Location. (Memo).

6. Rule 32. Sentence and Judgment. Proposal by Committee on
Criminal Law Regarding Disclosure of Presentence Reports.
(Memo).

7. Rule 32.1. Revocation or Modification of Probation or
Supervised Release. Correction of Terminology re Magistrate
Judge (Memo).

8. Rule 41. Search and Seizure. Proposed Amendment Regarding
Warrant Based on Telephonic Statements by Affiant (Memo).

9. Rule 43. Presence of Defendant (Memo)

10. Rule 46. Release From Custody. Proposed Legislation Regarding
Forfeiture of Bond for Reasons Other Than Failure to Appear
(Memo).

11. Rule 49. Service and Filing of Papers. Proposed Amendment to
Provide for Facsimile Transmission of Notice (Memo).

12. Rules Governing Habeas Corpus Proceedings; Report of
Subcommittee. (Memo)

D.. Rules and Projects Pending Before Advisory Committees, Standing
Committee and Judicial Conference

1. Rules Governing Attorney Conduct; Possible Amendments to Rules
of Criminal Procedure (Memo).

2. Local Rules Project; Effective Date for Rules (Memo)

3. Electronic Filing of Comments on Proposed Rules Changes
(Memo)

4. Criminal Rule 27. Proof of Foreign Record (Memo)

5. Status Report on Proposed Restyling of Criminal Rules (Memo)
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E. Status Report on Legislation Affecting Federal Rules of Criminal
Procedure, Including Victim's Rights Legislation (No Memo). F

L

IV. DESIGNATION OF TIME AND PLACE OF NEXT MEETING
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter

RE: Hearing on Proposed Amendments to the Federal Rules of Criminal
Procedure

DATE: March 23,1998

The Advisory Committee will be meeting in Washington, D.C. on April 27th and
28th to discuss various agenda items. That meeting will be preceded on the morning of
Monday, April 27th with a hearing to consider the testimony of several witnesses who
wish to address the proposed amendments pending before the Committee; the previously
scheduled hearings on the proposed amendments were postponed until the 27th.

At this point, it appears that there will approximately four to six witnesses
testifying on their own or on behalf of an organization on two amendments: The Rule 11
waiver provision and new Rule 32.2. Each member of the Committee should have
received copies of any written comments submitted by the witnesses.
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MINUTES [DRAFT]
of

THE ADVISORY COMMITTEE
on

FEDERAL RULES OF CRIMINAL PROCEDURE

October 13-14, 1997
Monterey, California

The Advisory Committee on the Federal Rules of Criminal Procedure met at
Monterey, California on October 13th and 14th, 1997. These minutes reflect the
discussion and actions taken at that meeting.

I. CALL TO ORDER & ANNOUNCEMENTS

Judge Davis, Chair of the Committee, called the meeting to order at 8:30 a.m.- on
Monday, October 13, 1997. The following persons were present for all or a part of the
Committee's meeting:

Hon. W. Eugene Davis, Chair
Hon. D. Lowell Jensen
Hon. Edward E. Carnes
Hon. George M. Marovich
Hon. David D. Dowd, Jr.
Hon. D. Brooks Smith
Hon. John M. Roll
Hon. Tommy E. Miller
Hon. B. Waugh Crigler
Hon. Daniel E. Wathen
Prof. Kate Stith
Mr. Robert C. Josefsberg, Esq.
Mr. Darryl W. Jackson, Esq-
Mr. Henry A. Martin, Esq.
Mr. Roger Pauley, Jr., designate of the Asst. Attorney General for the Criminal

Division
Professor David A. Schlueter, Reporter

Also present at the meeting were: Hon. Alicemarie Stotler, Chair of the Standing
Committee on Rules of Practice and Procedure; Mr. Peter McCabe and Mr. -John Rabiej
from the Administrative Office of the United States Courts; Mr. David Pimentel, Judicial
Fellow at the Administrative Office, and Ms. Mary Harkenrider from the Department of
Justice-
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L.

The attendees were welcomed by the incoming chair, Judge Davis, who welcomed 1.
the two new members to the Committee, Judge Roll and Magistrate Judge Miller

Li

IEL APPROVAL OF MINUTES OF APRIL 1997 MEETING
7

Judge Marovich moved that the Minutes of the Committee's April 1997 meeting L
be approved. Following a second by Professor Stith, the motion carried by a unanimous
vote. 7

I. RULES PUBLISHED FOR PUBLIC COMMENT AND PENDING
FURTHER REVIEW BY ADVISORY COMMITTEE L,

The Reporter informed the Committee that at its June 1997 meeting, the Standing 7
Committee had approved the publication of a number of amendments to the Criminal
Rules:

1. Rule 6. Grand Jury (Presence of Interpreters; Return of Indictment)
2. Rule 11. Pleas (Acceptance of Pleas and Agreements, etc.)
3. Rule 24(c). Alternate Jurors (Retention During Deliberations)
4. Rule 30. Instructions (Submission of Requests for Instructions) LJ
5. Rule 32.2. Forfeiture Procedures.
6. Rule 54. Application and Exception.

The Reporter added that the Standing Committee had modified the proposed
amendment to Rule 6 to permit all necessary interpreters to be present during grand jury
deliberations--and not just interpreters for the hearing-impaired. The Committee believed
that it would be beneficial to obtain public comments on an amendment which would
expand the list oft those permitted to remain in the deliberations. Finally, the Reporter
informed the Committee that a hearing on the proposed amendments has been tentatively
set for December 12, 1997 in New Orleans. The Comment period ends on February 15,
1998. '

IV. RULES APPROVED BY STANDING COMMITTEE AND FORWARDED 7
TO JUDICIAL CONFERENCE AND SUPREME COURT

The Reporter informed the Committee that at its June 1997 meeting, the Standing L
Committee had approved and forwarded to the Judicial Conference the amendments to the
following rules: K

* ~~~~EJ
1. Rule 5.1 (Preliminary Examination; Production of Witness
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Statements)
2. Rule 26.2 (Production of Witness Statements; Applicability to Rule

5.1 Proceedings);
... 3. Rule 3 1 (Verdict; Individual Polling of Jurors);
4. Rule 33 (New Trial; Time for Filing Motion);,
5. Rule 35(b) (Correction or Reduction of Sentence; Changed

Circumstances);
6. Rule 43 .(Presence of Defendant;,Presence at'Reduction

or Correction of Sentence).,

V.- CRIMINAL RULE ,APPROVED BY SUPREME COURT
AND PENDING BEFORE CONGRESS

The Reporter informed the Committee that the Supreme Court had approved an
amendment to Rule 58 and'that absent any' further action by Congress, the amendment
would become effective ,on December l, 1997. .,

'VI CRIMINAL RULES CURRENTLY UNDER CONSIDERATION; .
BY ADVISORY COMMITTEE

A. Report of Subcommittee oi' Victim Allocutiqn Legislation, Possible
Amendments to Rules 11, 32, and 32.1.

Judge Davis offered introductory comments' on pending legislation which would
amend a number of criminal rules to provide for notice to victims and victim allocution
when the accused enters a plea, at sentencing, and at revocation of probation proceedings.
He noted that in the past the Committee had been reluctant to provide for victim
allocution but that the proposed legislation provide the Committee with an opportunity

l to re-examine its position. He, no i thata, subcommittee consisting of Judge Dowd,
(Chair), Judge Smith, . Josefsberg, and Mr. Pauley had been appointed to study the

1 legislation and recommend a !ourse of action to the Committee.

Speaking for the subcommittee,, JudgeDowd provided additional information on
the legislation,, and the fact that it had, apparently been'noffered as an alternative to a move
to amend the Constitution, He added that under the legislationthe Judicial Conference
would be given a short period of time to respond to,the proposed changes and that the
role of the subcommittee had been to review the proposed changes and be prepared to
recommend changes to the fl ,Comittee for its consideration.,

Mr. Rabiej believ edtat the legislationwas no t going,to be passed in the current
session of Congress. Mr. Paley agreed but indicated that the legislation might be passed



i17s

October 1997 Minutes 4
Advisory Committee on Criminal Rules f

L,J'

I~4

in the next session. He believed that the Committee might be overreacting to the L
proposed legislation because it disregards the legislation proposed by the President and the
it disregards the fact that the legislation will only move at the behest of the chairs of the
congressional committees on the judiciary. He agreed, however, that the subconummittee FT
should continue to monitor the legislation.

Judge Jensen observed that the legislation put the committee in the unique posture
of requiring the Judicial Conference to react to specific amendments. Judge Stotler
echoed that view and indicated that once againlthiere was a question about the -

fundamental role of Congress in the rule-making enterprise. Justice Wathen noted that L
from a State's perspective, there was concern that the victim's movement might result in a
constitutional amendnint.t, Mr.' Josefsberg opined that te proposed legislation seemed to -

require very little, e.g.1 notice to victim pe g hearings and an opportunity to be Lo
heard. Judge Marovich agreed with that assessment and saw little danger in the
legislation. iiSeeral members indicated that under the circumstances, it would be wise to
keep thesubcommittee in placelad ready to reeatdto the legislation. Judge Jensen added
that for the most part the federal systm wwcatbin'4ptd what'was already in place in
many state and local jurisdictions. Judge Davis indicated that it would be appropriate,
absent the need for morelimmediate a cti4~n, to di hcussth subcommittee's proposals at the
Spring rnmeig. Following additionl ssion 'ein the definition of "victim" and
"alleged victim" in-the propos'edlegislat o Jud# ne moved that the Committee
express the view that it was not oppose to addresshig the legislation. Mr. Josefsberg
seconded the motion whioh carrd by a +vote of i6tp 1,1 witlin abstention.

B. Rule 5(c). Initial Aparne Before the Magistratte Judge.
Proposed Ain'i ,,iHd11': Ql3lt. 3k''1t" hld

Judge Davis provided aa proposed amendment to Rule 5(c)
which would'permit a magistrate jud* to riit a ctuance in a preliminary
examination ove~r a defendant7s 'ci bj'H| nted that the Committee had previously,
considered the matter at its A that because the amendment would
have direi:tty -8ad been referred to the Standing
Committee with a reco ndet'i tpt th Cnxie'te steps to initiate an
amendment to the statute. The Stpding C ee responded ,by referring the proposal
back to the Advisory Comnmnit eIlJand c the motappropriate method of
effecting a change woild bet h te Rules Enabling Act.
Following brief discussion Non ' prse ll tht n l, Mr. Josefsberg moved
that the rule be amended-!, Jud !il thn& oadditionalr
discussionon~ thexnotion~, sev6 e e~ ~ne h~~ teae~mn was even
necessary. Judge Criglpr os~p ht ~ees6ihrbe u Judge Miller
indicated that in larger cities i; ouldlhe frjmagittejug had the authority to act
on a continuance opposed eIdM: Kius I'e btedthat'in his 15 years of

I ~~ I niI[l I
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A experience, he had never experienced a problem with the rule. Ultimately, Mr. Josefsberg
withdrew his motion to approve the amendment.

-Professor Stith moved to approve the amendment. Judge Miller seconded that
motion which failed by a vote of 5 to 7.

C. Rule 6. The Grand Jury. Legislative Proposal to Reduce Size of Grand
Jury.

The Reporter indicated that at its April 1997 meeting the Committee had briefly
discussed pending legislation (sponsored by Congressman Goodlatte from Virginia) which
would reduce the size of-grand juries. The matter had been carried over as-an agenda item
to permit additional research and discussion of the issue.

Mr. Josefsberg indicated that if the grand jury system were to continue, that the
)L_,J current size should be retained. Justice Wathen noted that Maine had reduced the size of

its grand juries and that many regretted that reduction. Judge Carnes added that in his
experience reducing the size of the grand jury would risk the danger of runaway

Lo prosecutions. Both Mr. Martin and Judge Jensen shared the view that it was important to
get more, rather than less, people involved in the grand jury process. Ms. Harkenrider

7 added that the Department of Justice had sent a letter to Congress last year recommending
L. that the current size of grand juries be retained.

7ir Judge Canes moved that the Committee oppose any reduction of size in the grand
jury. Professor Stith seconded the motion, which carried by a vote of 12 to 0.

D. Rule 1-1. Pleas. Report of Subcommittee'on Proposed Amendments re
Notice to Defendant of Relevant Sentencing Information.

Judge Marovich provided an overview of the Rule 1-1 subcommittee's work on
Rule 11 issues. He noted that a number of proposals were in. the process of approval andL that one issue remained for discussion-the question of whether the Government should be
required to notify a defendant of the sentencing factors it intended to rely upon during
sentencing, following a plea of guilty. Judge Marovich noted that Professor Stith had
provided a memo detailing reasons for such a requirement and that the Department of
Justice had responded with reasons for rejecting that requirement. He noted that over the
last several years the Committee had touched upon the issue of whether anything more
should, or could, be done to insure that a defendant was entering a voluntary and knowing
plea of guilty, in the tcontext of guideline sentencings-:

Professor Stith provided a lengthy explanation of why Rule 11 should be amended
to provide for some form of notice to a defendant on what sort of sentencing information

7~
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7,

the prosecution would be relying upon. She noted that the sentencing procedural rules
had not kept pace with actual practice and that there was two particular problem areas.
First, the question of what the Government would consider to be "relevant conduct." And
second, whether the defendant had been a leader or organizer in the alleged criminal E
activity. It is unrealistic, she said, to assume that a defendant would be able to calculate
the effect of such factors, even with the assistance of a defense counsel. She noted that
her proposal requiring notice would simply shift the sentencing calculus to pre-plea stages.

Judge Marovich responded by observing that defendants typically want the trial
judge to make factual decisions earlier in the process and cannot understand why the judge L
cannot take a more active role in the plea bargaining stage. Professor Stith suggested that
the Rules Enabling Act procedures would be an appropriate means of obtaining debate 7
and comment on her proposal. '.L

Judge Dowd indicated that there seems to be a diversity of practice developing
with regard to what should be included in a plea agreement. There was not, in his view, L
any uniform system of dealing with sentencing guideline issues in such agreements'. The
real issue, he said, is what constitutes a knowing and voluntary plea of guilty. l

Judge'Davis observed that in those jurisdictions where there is a heavy caseload,
the trial judges generally permit the defendant to withdraw a plea Urnder Rule 32 if there is L
any real question about whether the plea is knowing and voluntary. Judge Marovich,
however, noted that there is some dispute as to what constitutes a fair and just reason for
withdrawing a plea and that sentencing proceedings had become more adversarial. And C

that, said Judge Dowd, leads to a lack of uniformity in practice.

Ms. Harkenrider expressed the view that a system of government notice was not
required. Under the current procedures, the prosecutors cannot control what ultimate L
sentence will be imposed by the court. She added that it would be difficult to draft a rule ,,
which would adopt such a notice provision. On the other hand, she noted, it would be LJ
better to rely upon the experience and advice of defense, counsel to inform the defendant
of what, if any, factors or facts, would impact on the sentence.

Mr. Josefsberg observed that in his experience as a defense counsel that defendants
do not always understand, or believe, what might happen during sentencing. Amending i
Rule 11, he stated, would not help. I

Ms. Harkenrider continued by noting that if a defendant wants more certainty in
sentencing, he or she is free to agree to a specific sentence under Rule 11(e)(1)(C). And K
the Committee has already taken steps to, provide for more certainty in sentencing. In
most cases, she added, an amendment to Rule 1 1 would not fix, any problems with a lack
of certainty.

EL
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Mr. Martin noted that generally most agreements do not cover a specific sentence
under Rule 1 l(e)(l)(C). He urged the Committee to consider providing for more notice in
Rule I I and to approve, in concept, an amendment to the rule. He noted that a study by
the Federal Judicial Center has indicated that private practitioners were at the bottom of
the list in understanding the sentencing guidelines. He noted that he would prefer to see
the prosecutors more involved in the sentencing decisions, rather'than probation, officers.

Judge Roll was opposed to any proposal to require more notice to the defendant.
He, noted that it would be difficult to determine what would constitute adequate notice
because of the variances in application of the sentencing guidelines among the judicial''
circuits. He observed that the Committee might be aspiring to certainty which does not
exist.

Judge Marovich responded by noting that he did not disagree with the comments
opposing an amendment and that he agreed with the point that some probems are not
capable of a solution. 1'

1Judge Jensen reviewed some of the amendments which have already been made to
Rule I I and that the Committee's work had already focused to some extent on'disclosure,
even though the current rule lacks any enforcement mechanism. He agreed with those
who believed that it would be difficult to craft an enforceable notice provision in the rule.

Professor ,Stith responded that in her view, any notice provision would not be
binding on the trial court and that it could consider facts or factors presented by the
probation officer, but not the prosecutor.

After Judge Carnes questioned the advisability of tinkering with the rule, Mr.
Martin observed that adding a notice provision would not increase the number of not
guilty pleas.

Mr. Pauley observed that intuitively, there are bound to be withdrawn pleas of
guilty and that there must be a balance with the fairness to the defendant-who should
know as much as reasonably possible-and the fairness intended under the Sentencing
Reform Act--which was intended to reduce unwarranted sentence disparity. In short, he
said, similarly situated defendants should receive similar sentences,, - L

Following additional brief comments, the Committee agreed do take a "straw"
vote on whether to proceed with drafting an amendment to Rule 1. The motion failed by
a vote of 5 to 7.

Kg,
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E. Rule 12.2. Notice of Insanity Defense or Expert Testimony of
Defendant's Mental Condition.

On behalf of the Department of Justice, Mr. Pauley presented a proposed
amendment to Rule 12.2 which would address the authority of the trial court to order a
mental examination 9 f the defendant under 18 U.S.C. § 4247., He explained that as a
result of United States v. Davis, 93 F.3d 1286 (6th Cir. 1996), there is a real question
whether a court may order 1a custodial mental examination under Rule 12.2(b). To remedy
the problem, he indicated that R.ule 12.2(c) could be amended' to provide for such an 'lO
examination by adding a refere n ce to § 4247.`,

Professor Stith questioned whether the proposal would extend to any mental C
evidence or only expert testimony. Mr, Pauley explained how the rule would work and LF.
what wouldtrigger the need, ,or request, for suc a mental examination. l Judge Miller
observed thatthoerule would be narrower if'te hdefedant intendsj to introduce the expert
testimony of his or her mental state.

Mr. Martin observed that that the amendment would raise a number of significant
constitutional issues and questioned whether there was really a problem to be fixed. He L
pointed out that the Government got what it wanted in the Davis cases.,

Judge Davis observed that this was a complex issue and noted the interplay
between the defendant's notice of an intent to introduce mental evidence and a
government requested mental examination. If an examination is held, the Government has
the statements of the defendant, regardless of whether the defendant testifies or otherwise
introduces evidence of his or her mental health.

Mr. Pauley noted that whatever the merits of the proposal, there should be a
balance of opportunity for both the defense and the prosecution to present evidence on the
defendant's mental condition. Mr. Martin, however, questioned whether simply adding a
reference to ,§ 4247 would remedy whatever gap existed; there was still the problem of
custodial examination.

Following additional discussion, the Committee voted 11 to 1, with one abstention,
to consider a proposed draft amendment to Rule 12.2 at its next meeting. 77

F. Rule 23. Trial by Jury or by the Court. Discussion re Possible
Reduction of Size of Jury.

The Reporter indicated that pending legislation would reduce the size of juries in
federal criminal trials. , Mr. Rabiej indicated that there had apparently been no real
movement on the proposal. Mr. Josefsberg noted that even with a provision permitting
the defendant to agree to a smaller jury, there was the risk that a judge would lean on a

LD
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defense counsel to waive a 12-person jury. Following brief discussion Judge Cames
moved that the Committee oppose the-legislation. The motion, which was seconded by
Judge Dowd, carried by'a vote of 12 to 0.

G., Rule 24. Trial Jurors. ,

1. Discussion re Possible Amendments re Number of Peremptory
T, Challenges.

The Reporter informed the Comnmittee'that pending legislation (Section 501) in the
Crime Control Act of 1997 (S. 3) would amend Rule 24(b) by equalizing the number of
peremptory challenges. He informed the Committee that in 1990 and 1991, the
Committee had proposed adsimilar amendment, that it had been published for public
comment, and that the Standing Committee unanimously rejected the proposal at its
February 1991 meeting. Since then, the Committee had made no further attempts to
equalize the number of challenges, although there had been numerous attempts to do so
through legislation. But the Standing Committee's rejection of the Committee's proposal
had generally been used to convince Congress not to amend Rule 24(b).

Mr. Pauley indicated that the current' status of the legislation was murky but that
Crime Bills do tend to get through dturing the second&session of Congress.-

Mr,. Josefsberg moved that the Committeee oppose any attempt to equalizeL peremptory challenges. JudgeMiller secondedthejmotion.

Following a brief discussion about 'the benefits and costsiof amending the Rule, the
motion failed by a vote of 6 to 7.

Judge Roll'moved that Rule 24(b) be amended to provide for 10 peremptory
challenges for each side in a noncaptial case. Following a second by Judge Dowd, the
motion carried by a vote of 7 !to 6. The Reporter indicated that he would draft appropriate
amending 'language for the Committee's Spring ,1998 meeting.' .'

2., Proposed'Amendments re Randomly Selected Petit and Venire
Juries and Deletion of Provision for Peremptory Challenges.

The Reporter fmed the Committee that Judge William M. Acker, Jr. (N. Dist.
Alabama) had recommended that the Rules be amended to abolish peremptory challenges
and to provide for random selection 'of both the venire and petit juries. Following brief
discussion, a consensus emerged that no action should be taken on the proposal.,

H. Rule 26. Taking of Testimony. Report by Subcommittee re Taking of
Testimony from Remote Location.

'Judge bavis indicated that Judge Jensen had appointed a three-member
subcommittee to study a proposed amendment to Rule 26 which would permit
transmission of testimony from a remote location: Judge Carnes (Chair), Mr. Josefsberg,
and Mr. Pauley. Judge Carnes reported that the Subcommittee had considered the issue

7
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and that it proposed that Rule 26 be amended to permit contemporaneous transmission of K
testimony from a remote location where the court concluded that there were compelling
circumstances (and good cause shown) and that the witness was unavailable, as that term
is defined in Federal Rule of Evidence 804. He noted that there were potential V
confrontation clause issues and that requiring a showing of "unavailability" was designed
to address that point. He also noted that the Committee might wish to address, the issue of
the potential interplay between using depositions versus contemporaneous transmission
and whether one should be preferred over the other. ,

Judge Davis questioned whether the amendment should cover audio-only
transmissions and Judge Crigler raised concerns about relying only on an audio
tratismiosioi whereythe fact-finder and defendant would not be able to observe the witness.

Foll additional brief discussion"Pon possible confrontation issues, the
Committee Ybted 12-0 to proceed with drafting an amelndment to Rule 26 to provide for
contemp~ is transwission The Reporter indicated that hp would draft appropriate
language foreComitte's conidetn at the Spring 1998 meeting.

I uel lb ,2132. Sentence and ludgmetProl to Provide for Mental
Examination of Defendant.

Continuing an eri adise Wolpa concerning a Department of Justice
proposal to reg8rdihg menl e~aiitio~s of the defendant, supra at Rule 12.2, Mr.
Pauley proposed tha[ulc32 |elimndW'to permt a trial court to order such an
examination for uoses of In.(Tis disssion actually took place in
conjumctioIng Wofhe Rule )ilr We 12.2, but is presented here to coincide with
the numb e i g gl ,iEal ilqp0lllili[i ;lli lj

Judge Jensen questioned whether the defendant's mental condition or health was a
sentencing factpr and Ms.iHarkenrider indicated that it would be in a capital case. Judge
Carries observed jat even [n capitalcases, the defendant's'mental condition would U
normally have been raised during the cases-in-chief. Mr. Martin gave examples of how the
judge may act in capital cases regding seling of the ment.l examination.

Following additionallbrief discussion, the Committee voted 10 to 1, with one
abstention, to proceed with drafting an amendment to Rule 32 which would provide for
mental examinations in capital cases, including a notice provision and a provision forf
sealing the record. i L

J. Rule 43. Presce of the Defendant. Proposal to Permit Defendant to
Waive Presence at Arraignment.

The Reporter stated that the Committee had received a recommendation from Mr.
Mario S. Cano (an attorney in Coral Gables, Florida) to amend Rule 43 to permit the
defendant to waive his or her presence at an arraignment. He provided some background
information on similar aeridnidments which had been previously considered by the
Committee in 1992-93 regarding in absentia arraignments from remote locations.

E
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Mr. Rabiej reported that although several pilot programs had been initiated, they
had not yet provided any useful empirical data concerning in absentia arraignments. Judge
Crigler noted that the Committee's earlier proposals had been opposed by defense counsel
because it would have limited their opportunity to meet with their clients at the
arraignment proceedings. Mr. Josefsberg responded that in many cases the arraignment is
not a critical proceeding and that in his experience his client has waived presence at
arraignment. Judge Marovich agreed that in his experience, the arraignments are routine
and that he rarely encounters an arraignment where a major issue is raised. Other :
members shared that view and Mr. Martin indicated that he could probably support a
waiver of appearance but not an in absentia arraignment from a remote location.

Judge Dowd indicated that he uses the arraignment to conduct other inquires and
in response several members suggested that any amendment for waiver include a provision
for obtaining the trial court's approval.

Ultimately, the Committee voted 1 to 1 to proceed with consideration of an
amendment to the Rules. The Reporter indicated that he would draft language for
amending both Rules 10 and 43 for the Committee's next meeting.

K. Rules Governing Habeas Corpus Proceedings.-

Judge Davis reported to the Committee that the Civil Rules Committee had asked
the Committee to consider the possibility of amending the Rules Governing § 2254 and §
2255 Proceedings. In memos provided by the Reporters of the Civil Rules and Criminal
Committee, he noted two potential problems. First, a technical, conforming, amendment
was probably required in Rule 8 to reflect a change in statutory cross-referencing.
Second, the timing requirements for filing a response to a habeas petition appear to be
inconsistent in Civil Rule 81, § 2243, and Rule 4 of the Rules Governing § 2255
Proceedings and Rule 4 of the Rules Governing § 2254 Proceedings.

Considering the issues involved, and the fact that recent legislation affecting
habeas proceedings may have created additional issues, Judge Davis indicated that he
would appoint a subcommittee to study the problems. He later appointed Judge Carnes
(Chair), Judge Miller, Mr. Jackson, and Mr. Pauley or Ms. Harkenrider.

VIL-RECOGNMON OF OUT-GOING MEMBERS

During the meeting, Judge Davis recognized the outstanding contributions of two
out-going members of the Committee: Judge Jensen, who had served the Committee's
chair and Magistrate Judge Crigler. He thanked both for their dedicated service and their
contributions to the Committee and on behalf of the Committee wished them well.

K~~~~~~~~~~~~~~~~~~~~~~~~~~~o
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VIII. RULES AND PROJECTS PENDING BEFORE STANDING
COMMITTEE AND JUDICIAL CONFERENCE

A. Status Report on Legislation Affecting Federal Rules oftCriminal
Procedure

Mr. Rabiej informed the Committee that Congress was considering a Civil
Forfeiture Act which would exactly following thelanguage in proposed Rule 32.2, which k
is currently out for public comment. He stated that no action would be taken 'on the
proposed legislation until the second session of Congress. r

B. Status Report on Restyling the Appellate Rules of Procedure.

Mr. Rabiej also reported that the restyled Appellate Rules of Procedure had been
approved by'the Judicial Conference and had been delivered to the Supreme Court for its
consideration. He added that the Appellate Rules Committee had received 25 comments
on the proposed changes and that all but one ofthem had been positive in nature.

C. Status Report on Electronic Filing in the Courtsi

Mr. McCabe informed the .Committee that as a result of amendments to several
federal rules of procedure which permit courts to accept electronic filings, that a number
of federal courts had begun identifying and acquiring appropriate technology to accept
such matters. He noted that a number of questions remained to be addressed and
introduced Ms. Karen Molzen, who provided an audio-visual presentation on how the
District of New Mexico is handling such filings.

IX. DESIGNATION OF TIME AND PLACE OF NEXT MEETING

The Committee decided to hold its next meeting on April 27 and 28, 1998 at a
location to be determined.

Respectfully submitted, K

David A. Schlueter
Professor of Law
Reporter L



COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
DRAFT MINUTES of the Meeting of January 8-9, 1998

Santa Barbara, California

The winter meeting of the Judicial Confererice Committee on Rules of Practice and
Procedure was held in Santa Barbara, California on Thursday and Friday, January 8-9, 1998.
The following members were present:

Judge Alicemarie H. Stotler, Chair
Judge Frank W. Bullock, Jr.
Professor Geoffrey C. Hazard, Jr.
Judge Phyllis A. Kravitch
Gene W. Lafitte, Esquire
Judge James A. Parker
Sol Schreiber, Esquire
Judge Morey L. Sear
Alan C. Sundberg, Esquire
Judge A. Wallace Tashima
Chief Justice E. Norman Veasey
Judge William R. Wilson, Jr.

L- Associate Attorney General Eileen C. Mayer represented the Department of Justice at
the meeting. Member Patrick F. McCartan, Esquire was unable to be present.

Participating in the meeting, at the request of the chair, were Judge Frank H.
Easterbrook, former member of the committee,, and Judge Harry L. Hupp, representing the
Judicial Conference Committee on Court Administration and Case Management.

Supporting the committee were: Professor Daniel R. Coquillette, reporter to the
committee; Peter G. McCabe, secretary to the committee; John K. Rabiej, chief of the Rules
Committee Support Office of the Administrative Office of the United States Courts; and Mark
D. Shapiro, senior attorney in that office.

Representing the advisory committees were:

Advisory Committee on Appellate Rules
Judge Will L. Garwood, Chair
Professor Patrick J. Schiltz, Reporter

Advisory Committee on Bankruptcy Rules -
Judge Adrian G. Duplantier, Chair
Professor Alan N. Resnick, Reporter

Advisory Committee on Civil Rules -
Judge Paul V. Niemeyer, Chair
Professor Edward H. Cooper, Reporter
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Advisory Committee on Criminal Rules - C

Judge W. Eugene Davis, Chair
Professor David A. Schlueter, Reporter

Advisory Committee on Evidence Rules -
Judge Fern M. Smith, Chair
Professor Daniel J. Capra, Reporter

Also participating in the meeting were: Joseph F. Spaniol, Jr. and Bryan A. Garner,
consultants to the committee; Professor Mary P. Squiers, project director of the Local Rules
Project; and Thomas E. Willging and'Marie Leary of the Research Division of the Federal
Judicial Center.

I~~~~~~~~~~~~~~~~ n
INTRODUCTORY REMARKS

Judge Stotler introduced the new advisory committee chairs -Judge Garwood of the
Advisory Committee on Appellate Rules and Judge Davis of the Advisory Committee on
Criminal Rules- and the new advisory committee reporter - Professor Schiltz of the m

Advisory Committee on Appellate Rules. Following committee tradition, all the members, Li
participants', and observers introduced themselves in turn and made brief remarks.

September 1997 Judicial Conference Action

Judge Stotler reported that the committee's September 1997 report to the Judicial r
Conference had been placed on the Conference's' consent calendar and all its recommenda-
tions approved without change. The proposed rules amendments in the report had been
submitted to the Supreme Court shortly after the Conference meeting and were scheduled to r
take effect on December 1, 1998.

Judge Stotler added that the members of the committee had been provided with copies
both of the committee's report to the Conference and the package of amendments and
supporting materials transmitted to the Supreme Court in November 1997. She noted that she
had included in the Supreme Court package a memorandum to the justices summarizing the F
amendments and inviting them to contact her or the advisory committee chairs for any
assistance. She said that the Court had not yet acted on the amendments.

Judicial Conference Committee Practices and Procedures V
The committee considered suggested changes in Judicial Conference committee E

practices and procedures and authorized the chair to communicate the committee's views to
the Executive Committee of the Conference. F.
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Federal CourtsImprovementAct

Judge Stotler reported that the Executive Committee of the Judicial Conference had
asked each committee of the Conference to review the Federal Courts Improvement Act of
1997- a comprehensive compilation-of various legislative recommendationsapproved by the
Judicial Conference - and to identify any provisions that should be deleted from the bill. The
Executive Committee advised that it intended to conduct similar reviews of all pending
Conference legislative positions contained in future court improvements acts at the beginning
of each Congress with a view towards eliminating any provisions that are no longer needed or
have virtually no chance of being enacted. ,

'Several members expressed support for this new procedure. None of the members,
however, identified any provision in the current legislation that should be deleted.

Authority of the Federal Judicial Center and the Administrative Office

Judge Stotler reported that an ad hoc committee of the Judicial Conference had been
appointed to consider two motions forwarded by the director of the Federal Judicial Center
regarding: (1) the respective mission and authority of the Federal Judicial Center vis a vis the
Administrative Office in education and training, and (2) the creation of a special mechanism to
resolve disputes between the two organizations. She advised that she had asked Chief Judge
Sear to appear before the ad hoc committee as the representative of the rules committees to
address the potential impact of these proposals on the work of the rules committees. She
added that Chief Judge Sear had spent considerable time studying the history of these matters
and had served on the Judicial! Conference, its Executive Committee, and several other
Conference committees. ji

APPROVAL OF THE MINUTES OF THE LAST MEETING

The conmittee voted without objectionwto approve the minutes of the last meeting,
held on June 19-20, 1997.

REPORT OF THE ADMINISTRATIVE OFFICE

Legislative Report

Mr. Rabiej reported that 18 bills had been introduced in the Congress that would
impact, directly or indirectly, on the federal. rules and the rules process. A status report of each
bill had been included irn Agenda Item 3A. a
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He pointed out that the Civil Justice Reform Act of 1990 had expired generally on r
December 1, 1997. The Congress, however, had recently amended the Act's sunset provision
to make 28 U.S.C. § 476 a part of permanent law, thereby requiring continued public reporting
of individual judges' pending motions, trials,, and cases. The Congress also had continued 28
U.S.C. § 471 into permanent law, requiring each district court to implement a civil justice
expense and delay reduction plan. Judge Hupp reported that the Court Administration and
Case Management Committee had on its pending agenda a proposal to seek legislation F
repealing 28 U.S.C. §471.

Professor Coquillette advised that it had been anticipated that local Civil Justice
Reform Act plans would all sunset in 1997. Thereafter, local procedural provisions would
have to be promulgated formally as local rules through the process specified in the Rules
Enabling Act. He suggested that the continuation of 28 U.S.C. § 471 by the Congress could
create mischief because it might be argued that courts could continue to operate under local
plans that are inconsistent with the national procedural rules.

Mr. Rabiej stated that comprehensive crime control legislation had been introduced in
the Congress that would impact on both the criminal rules and the evidence rules. He added
that the Advisory Committee on Criminal Rules and the Advisory Committee on Evidence
Rules had considered the proposed legislation at their fall meetings. An analysis of the
pertinent provisions in the legislation was contained in correspondence from Judge Stotler to
Senator Hatch and set forth in Agenda Item 3A.

Mr. Rabiej reported that several bills had been introduced in the Congress to provide
constitutional or statutory rights to victims of crimes. He noted that the bills,-among other
things, would give victims the right to notice of court proceedings and the right to address the
court.

He pointed out that, 'at the request of the Department of Justice, civil forfeiture
legislation had been introduced that would, among other things, alter the time limits set forth 7
in the admiralty rules and conflict with proposed amendments to those rules recently approved L
by the Advisory Committee on Civil Rules. He noted that the Department of Justice was
working with the advisory committee to ensure that the differences between the proposed
legislation and the admiralty rules were eliminated.

Mr. Rabiej reported that recently introduced legislation would enact, with style
revisions, the committee's proposed new FED. R. CRim. P. 32.2, governing criminal forfeiture
proceedings. He pointed out that the committee had published the rule for public comment in
August 1997, and Judge Stotler had written to the chairman of the House Judiciary
Subcommittee on Crime requesting that he defer action on the bill until the rulemaking process
has been completed and the bench, bar, and public have an opportunity to review and comment
on the rule.
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- Finally, Mr. Rabiej'reported that Representative Howard Coble, chair of the House
Judiciary Subcommittee on Courts and Intellectual Property, had written to Judge Niemeyer,
chair of the Advisory Committee on Civil Rules, requesting that the committee delay
consideration of any changes in the copyright rules in order to allow Congress'to consider the
need for changes in substantive law.

Adinistrative Actions

Mr. Rabiej reported that his office had assembled a docket of all actions of the
Advisory Committee on Evidence Rules over the past four years, and it had' updated the
dockets for the other advisory committees. He stated that a letter was being circulated for
approval requesting that courts send their local rules to the Administrative Office in electronic
format for posting onE the Internet. Finally, Mr. Rabiej stated that the Administrative Office
had compiled and published the committee's working papers on attorney conduct and was
proceeding to'compile the working papers of the Advisory Committee on Civil Rules on its
discovery project.

REPORT OF THE FEDERAL JUDICIAL CENTER

Ms. Leary presented an update on the Federal Judicial Center's recent publications,
educational programs, and research projects. (Agenda Item 4) Among other things, she noted
that substantial progress had been made in installing the judiciary's new satellite television
facilities and that the Center was producing many new seminars and television programs,
including programs on evidence and voir dire.

Mr. Willging stated that the Research Division of the Center had conducted a national
survey of 2,000 lawyers in recently terminated civil cases (of whom 59% responded),
examining the frequency and nature of problems in discovery, the impact of the' 1993
amendments to the civil rules, and the need, if any, for additional rules changes. He said that
the lawyers reported' that comparatively little discovery activity occurred in the great majority
of cases. Moreover, the cost of discovery was, generally about 50% of the total litigation cost
and about 3% of the'financial stakes in the litigation.'

The attorneys reported that they had experienced relatively few problems with
discovery in general. Most of the problems they had in fact encountered appeared to have
occurred in large, complicated- cases, where both contentiousness and financial stakes were
high.

Mr. Willging said the survey had disclosed that mandatory disclosure procedures were
in wider use than previously thought. Even in districts opting out of FED. R. Civ. P. 26(a), a
sizeable number of the judges imposed mandatory disclosure. The Center, he noted, had found
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that a majority of the lawyers responding to the survey reported that they had not experienced E

any measurable effect from mandatory disclosure. But a majority of those reporting an effect
stated that mandatory disclosure had been favorable in reducing cost and delay, in promoting
settlement, and in increasing procedural fairness. C

He reported that the Center had been unable to replicate the finding of the RAND Civil

Justice Reform Act study that early discovery cutoffs are related to reducing cost and delay.
The Center had not found any statistically significant or otherwise meaningful correlation
between the length of the discovery cutoff period and litigation costs or the time to disposition
of civil cases. He concluded that in the absence of further research, the empirical data did not
support imposing national discovery cutoffs.

Mr. Willging further reported that the Center was in the process of analyzing r
experiences ,in districts that have, imposed less restrictive disclosure requirements than FED. R.
CIV. P. 26(a), i. e., requiring disclosure only of information supporting a party's claim or
defense. The Center is also analyzing local rules and general orders that impose specific limits
on interrogatories and depositions.

One member of the committee suggested that there was a need for the civil rules to
address the issues of discovery conducted by court-appointed experts. Mr. Willging noted that
the Center was examining the use of court-appointed experts in the breast implant cases.

REPORT OF THE ADVISORY COMMITTEE ON APPELLATE RULES

Judge Garwood presented the report of the advisory committee, as set forth in his
memorandum and attachments of November 14, 1997. (Agenda Item 5)

He reported that, after four years of work, the advisory committee had completed its
restyling of all the appellate rules. The package of proposed amendments had been approved
by the Judicial Conference in September 1997 and forwarded to the Supreme Court.

Judge Garwood said that the advisory committee had handled a large agenda at its
September 1997 meeting, consisting of a general review of all matters still pending on its l
docket. The committee eliminated many items from the docket, identified several items that
merited further study, and established priorities for future committee agendas. F

He pointed out that the advisory committee had approved a change in FED. R. APP. P.
31, to require that briefs be served on all parties. But the committee decided as a matter of
policy not to forward any further rules changes to the Standing Committee until the restyled
appellate rules have been in effect for a while.
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Judge Garwood reported that the advisory committee was considering-the advisability
of uniform national rules on the publication of court opinions that would address, among other
things, such issues as the precedential' effect, if any, of unpublished opinions. He noted that
the subject matter is addressed in many local rules of the circuits, but, those rules conflict with
each other in several respects. 'He added that the Court Administration and Case Management
Committee was also looking into the matter, and that he had conferred with Judge Brock
Homby, chair of that committee. They had agreed that it was appropriate for both committees
to examine the subject, but the Advisory Committee on Appellate Rules might have a more
immediate concern because it is covered in local circuit court rules.

REPORT OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES

Judge Duplantier presented the report of the advisory committee, as set forth in his
memorandum and attachments of December 2, 1997. (Agenda Item 6)

Judge Duplantier reported that the advisory committee had no action items to present.
He noted that a package of bankruptcy rules amendments' was pending before the Supreme

L Court and, if approved, would take effect on December 1, 1998. Another set of 16 proposed
amendments had been published for comment in August! 1997 and would be considered at the
advisory committee's March 1998 meeting.

He noted that the advisory committee had a major project underway to revise the
litigation provisions of the Federal Rules' of Bankruptcy Procedure. He explained that the
project had emanated from a survey of bankruptcy judges and lawyers conducted by the
Federal Judicial Center in 1996. The results of the survey showed 'that there was general
satisfaction with the substance and 'organization of the bankruptcy rules, but significant

_dissatisfaction was expressed with the rules governing motion practice.

Judge Duplantier stated that the project of rethinking and reorganizing the litigation
L rules was very complex and controversial. It had taken up a great deal of the committee's time

over the past two years.

Professor Resnick stated that the revisions that the advisory committee was considering
would not affect adversary proceedings, which are akin to civil cases in the district courts and
are governed largely by the Federal Rules of Civil Procedure. Rather, the proposed
amendments would materially change the procedures for handling (1) routine administrative
matters that are usually unopposed, and (2) "contested matters." He explained that the latter
category of bankruptcy matters'are usually initiated by motion, but are not like motions filed in
the district courts. They may involve complex. disputes that are unrelated to any other
litigation in a bankruptcy case.

L
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Professor Resnick, reported that the advisory committee was in the process of C

considering the recommendations contained in the October 1997 report of the National,
Bankruptcy Review Commission. He, noted -that the report was more than 1,300 pages long
and contained 172 recommendations. He pointed out that many of the Commission's C

recommendations called for substantive changes in the Bankruptcy Code, which - if enacted L;
-would eventually require conforming changes to the rules. He noted, for example, that the
report recommended giving Article m statusto bankruptcy judges. If signed into law, this '
provision would likely eliminate the need in both the Code, and the rules for maintaining
distinctions between "core" and "non-core proceedings.

Other Commission recommendations were directed expressly to the Advisory
Committee on Bankruptcy Rules and called for specific changes in the Federal Rules of
Bankruptcy Procedure and the Official Bankruptcy Forms. V

Professor Resnick stated that he was in the process of drafting a report on the
Commission's recommendations for the advisory committee's consideration at its March 1998
meeting. He added that it was unlikely that there would be a single, comprehensive bill
introduced in the Congress to enact all the recommendations of the Commission. Rather,
several bills ,are likely to be introduced by various members of Congress, incorporating some 7
of the Commission recommendations and offering other proposals contrary to the
Commission's recommendations. ' ,

He reported that the advisory committee has also been consideringproposals to L
improve the effectiveness of notices to governmental units in bankruptcy cases. He pointed
out that, under current practice, governmental offices experience difficulties in having
bankruptcy notices routed to them in time to take appropriate action in a case. He added that
the advisory committee had been dealing with this problem for some time and that, at the
committee's invitation the chairman of the bankruptcy commission had attended committee p
meetings and presented their views and proposed solutions.

REPORT OF THE ADVISORY COMMITFEE ON CIVIL RULES

Judge Niemeyer presented the report of the advisory committee, as set forth in his
memorandum and attachments of December 8, 1997. (Agenda Item 7)

Amendments to the Admiralty Rules

Judge Niemeyer reported that the advisory committee was seeking the Standing r
Committee's approval to publish proposed amendments to the Supplemental Rules for Certain
Admiralty and Maritime Claims and a conforming amendment to FED. R. Civ. P. 14. He

L.
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explained that the changes had been prompted in large part by the increasing use of admiralty
in rem procedures in civil forfeiture proceedings.

Judge Niemeyer explained that the proposed amendments had been prepared over a
long period of time with -the assistance of a- special subcommittee, chaired by advisory
committee member Mark Kasanin. He said that the subcommittee had worked from proposals
drafted by the Maritime Law Association and the Departnent of Justice, and it had analyzed
and monitored proposed civil forfeiture legislation pending in Congress. He added that the
chair of the Maritime Law Association's rules committee and a representative of the
Department of Justice had participated in the advisory committee's October 1997 meeting.

r- Professor Cooper explained that there had been increased use of the admiralty in rem
procedures for drug-related civil forfeiture proceedings. The advisory committee determnined,
however, that there was a need to make certain distinctions in the rules between pure admiralty
proceedings and forfeiture'proceedings. To thatfend, the proposed amendments would provide
a longer time to respond in forfeiture proceedings than in admiralty proceedings. It would also
provide an automatic right to participate to a broader range of persons who assert rights against
the property in forfeiture proceedings than in admiralty proceedings.

He also pointed out that FED. R. Pv. P.4 had been amended ini 1993, but conforming
changes had not been made in the admiralty rules. He said that it was time to correct that
omission.

He noted that the advisory committee had decided that it should, as far as possible,
make'stylistic improvements in the admiralty rules, using the style conventions incorporated in
the recent omnibus revision of 'the appellate rules. Nevertheless, the committee believed that it
was necessary"to preserve certain traditional admiralty terminology.

He added that the style subcommittee had suggested changes in the language of the
amendments following the October 1997 advisory committee meeting, most of which had been

L. included in the draft set forth in Agenda Item 7. He noted that Mr. Spaniol had also suggested
a number of thoughtful stylistic changes, but the advisory committee had not had time to
consider them fully and recommended that they be included with the public comment'

'materials.

ADMIRALTY RULE B

Professor Cooper reported that the advisory committee was proposing three changes to
L Rule B, which deals with maritime attachment and garnishment in in personar actions.

First, new Rule B(l)(d)(ii) would allow service to be made by persons other than the
United States marshal when the property to be arrested is not a vessel or tangible property on
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board a vessel. This change would adopt the service provisions of Rule C(3) providing service
alternatives in an in rem proceeding. Where the property is a vessel, however, service under
item (d)(i) may only be made by the marshal.

Second, the revised rule would eliminate the current rule's reference to FED. R. Civ. P. 4 LU
and state quasi in rem jurisdiction remedies. Instead, revised Rule B(l)(e) refers expressly to
FED. R. CIV. P. 64, ensuring that Rule B is not inconsistent with Rule 64 in a way that would
prevent an admiralty plaintiff from invoking state-law remedies. LJ

Third, the revised rule conforms the notice provisions of subdivision (2) to revised
FED. R. Civ. P. 4, without designating any of its subdivisions.

Some members stated that there was an ambiguity in Rule B, which limits the use of
maritime attachment and garnishment to cases in which the defendant is not found in the
district. They explained that a defendant occasionally will appoint an agent for service of
process after the action is commenced, hoping by this means to defeat attachment or
garnishment. Rule B can be read to provide that the defendant is "found" in the district only at
the moment the action is commenced, but this reading is not entirely clear. Dissatisfaction also
was expressed by some members with ex parte proceedings, noting that plaintiffs "always
appear at 4^45 on Friday afternoon." Jt was suggested that the advisory committee might
explore thse matters and consider future rules amendments to deal with them.

ADMIRALTY RULE C

Professor Cooper said that the proposed advisory committee note to revised Rule C L
provided statutory references and an introduction and background to the rule. He pointed out
that a growing number of statutes invoke admiralty in rem proceedings for forfeiture
proceedings. But Rule C, governing in rem actions, had not been adjusted to reflect that
reality. Accordingly, most of the proposed amendments to Rule C were designed to
distinguish between pure admiralty proceedings and forfeiture proceedings.

He noted that a number of forfeiture statutes permit a forfeiture proceeding against
property that is not located in the district. The proposed new item C(2)(d)(ii) would reflect
those statutory provisions. Paragraph C(3)(b)(i) would be amended to specify that the marshal l
must serve any supplemental process addressed to a vessel or tangible property on board a
vessel, as well as the original warrant.

He said that Rule C(4) provided for notice and contained two changes. The first would
require that public notice state both the time for filing an answer and the time for filing a
statement of interest or claim. The second would allow termination of publication if the
property is released more than 10 days after execution but before publication is completed.

]

L
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Professor Cooper stated that the -most important changes in Rule C were set forth in
subdivision (6). The advisory committee had created separate paragraphs on responsive
pleading to distinguish civil forfeiture actions from maritime in rem proceedings. He pointed
out that, in admiralty actions, a response must be filed within 10 days of execution of process
or completed publication of notice. He said that the need for speed is not as great in forfeiture
proceedings, and the advisory committee proposal would allow 20 days to respond. He added
that legislation pending in the Congress would amend Ruie C to provide for a uniformly longer
period of 20 days in both admiralty proceedings and forfeiture proceedings.

A second distinction related to who may participate in the proceeding. In a forfeiture
action, the rule would allow anyone who asserts an interest in, or right against, the property to

Adk file a response. The admiralty provision reflects the long-standing rule that only those who
L assert a right of possession or an ownership interest in the property may respond.

He pointed out that paragraph C(6)(c) authorized interrogatories to be served with the
complaint in an in rem action without leave of court. This provision departed from the general
provisionof FED. R. Civ. P. 26(d) requiring that discovery be deferred until after the parties
have met and conferred. He explained that the special needs of expedition that often arise in

L. admiralty justify continuing the practice of allowing interrogatories to be filed with the
complaint in an in rem proceeding.

ADMIRALTY RULE E

Professor Cooper stated that Rule E, governing in rem and quasi in rem proceedings,
would be amended to reflect statutory provisions that permit service of process outside the
district in certain forfeiture proceedings. But service in an admiralty or maritime proceeding
still must be made within the district. Professor Cooper added that he had conferred with
representatives of the Department of Justice, who informed him that they were unaware of any
quasi in rem forfeitures. Accordingly, he recommended that the words "or quasi in rem" be
deleted from Rule E(3)(b).

He said that the proposed amendment to subdivision (7)(a) would make it clear that a
plaintiff must give security to meet a counterclaim only when the counterclaim is asserted by a
person who has given security in the original action.

Subdivision (8) would reflect the proposed change in Rule B(l)(e) that would delete
L the provision in the current rule authorizing a restricted appearance when state quasi in rem

jurisdiction provisions are invoked.

Subdivision (9)(b)(ii) would be amended to reflect the changes in terminology made in
A;', amended Rule C(6), substituting "statement of interest or right" for "claim." Judge Niemeyer
L explained that the advisory committee had retained the word "claim" in the amended admiralty
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rules only where it was consistent with the meaning of that term as used in FED. R. CIV. P. 9.
In all other cases, it had been eliminated because it had created confusion. Professor Cooper
added that the word "claim" had different meanings in the current admiralty rules.

17,
Professor Cooper said that subdivision (10) was new. It would make clear that the

court has authority to preserve and prevent removal of attached or arrested property remaining
in the possession of the owner or another person. [

FED. R. CIV. P. 14

Professor Cooper explained that the proposed change in terminology in Rule C(6),
eliminating the terms "claim" and "claimant" required parallel changes in FED. R. CIV. P.
14(a) and (c).

Judge Niemeyer explained that in revising the admiralty rules the advisory committee
had not attempted to change admiralty law or address all current procedural problems. It just
intended to preserve the admiralty process, fill in some of the gaps in the process, and improve
the organization and language of the rules.

Judge Niemeyer stated that the representatives from the Maritime Law Association and
the Department of Justice who had worked on the proposal had recommended that the period 7

of public comment on the proposed admiralty amendments be reduced from the normal six
months to three months. An abbreviated comment period could expedite the effective date of
the amendments by one year. He stated, however, that the advisory committee had decided C

that there was not a sufficient emergency to, justify reducing the period for public comment on
the proposals.

Professor Cooper stated that the advisory committee had approved a draft revision of
Rule E(3)(a) and was presenting it to the Standing Committee together with alternative
language rejected by the advisory committee but preferred by Messrs. Garner and Spaniol. He
asked whether the amendments published for public comment should include both the advisory
committee's approved language and the alternative language. The committee decided to
publish only the version approved by the advisory committee.

The connmittee voted without objection to approve the proposed amendments to
the admiralty rules for publication. fl

[I
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Informational Items

Judge Niemeyer stated that the advisory committee in August 1996 had published
several proposed changes to FE-D. R. CIV. P. 23, dealing' with'class actions. But after
considering the public comments and conducting public hearings, the advisory committee
voted to forward only two of the proposed'changest'o the Standing Committee.

At its June 1997 meeting, the Standing Committee approved one- proposed amendment
to Rule '23 - to authorize interlocutory appeals of class action certification determinations.
That change was later approved by the Judicial Conference and forwarded to the Supreme
Court. It is scheduled to take effect on December'l,"1998, if approved by the Court and not
altered by Congress.

Judge Niemeyer said that the advisory committee had deferred consideration of the
other proposed changes to Rule 23, largely because a consensus could not be reached on them.
The committee had decided, for example, that further case law development was necessary on
such issues as settlement classes and maturity of litigation.

The committee, moreover, concluded that many of the solutions to the'problems of
L mass torts lay beyond' its own jurisdiction and might require legislation. 'Therefore, it had

recommended that a task force be formed across Judicial Conference committee lines to
address broadly the problems of mass torts.

Judge' Niemeyer' reported that the Chief Justice had approved a modified version of the
advisory committee's proposal,'authorizing an informal working group,! under the leadership of
the Advisory Committee on Civil Rules, to study the problems of mass torts litigation over a
12-month period and make recommendations for further action. He said that Judge Anthony
Scirica would serve as chair of the working group and that Professor'Francis McGovern would
serve as special consultant to the group.

F Judge Niemeyer reported that the advisory committee had sponsored a symposium on
discovery at Boston' College Law School in September 1997. The program focused on the
costs of discovery and whether the benefits of discovery to the dispute resolution process are
worth those costs. He reported that the symposium had been a great success. Members of the
Standing Committee had attended, together with corporate counsel, experienced plaintiff
lawyers and defendant lawyers, representatives of national bar organizations, leading
academics, and other judges. He added that several consensus themes emerged from the
symposium, including the following:

1. The discovery process works well in most civil cases.
2. There are, however, serious problems in a small percentage of civil cases.
3. Full disclosure is a policy inherent in federal practice and should be retained.
4. Too much discovery is generated in certain cases.
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5. Uniformity of practice among federal districts is a desirable goal.
6. Attorney costs related to discovery account for about 50% of litigation costs in

civil cases.
7. In large cases, plaintiffs complain about the number and costs of depositions.

-In fact, depositions are the, largest single cost item for plaintiffs.
8. Defendants, on the other hand, complain most about the amount and cost of

document discovery. They point particularly to heavy costs incurred in
reviewing documents and compiling logs, in order to avoid waiving privileges.

9. Ready acc~ess to, a judge in order to resolve discovery disputesgis number one on
the lawyers' wish list.

10. Bothplaitiffs and defendants favor fixed trial dates and discovery cutoff
periods.

11. Mandatory disclosure draws mixed opinions among the bar. Some attorneys
like it, and others do not. The empirical data from the early academic studies,
mr~eover, are also inconclusive.

Judge Niemeyer stated that, the advisory committee planned to offer amendments to the V
discovery rules in light of the "sunsetting" of the Civil Justice Reform Act. He added that the
committee was striving for greater national uniformity, particularly in such areas as disclosure.
He pointed out that the advisory committee was examining a range of other discovery issues, i
including the appropriate scope of discovery.

He stated that the advisory committee would consider, at its March 1998 meeting, a I
package of proposed amendments addressing both the concerns identified at the symposium
and the discovery-related recommendations contained in the Judicial Conference's 1997 report to
Congress on the Civil Justice Reform Act. The advisory committee then plans to present a
package of recommendations for publication at the Standing Committee's June 1998 meeting.
He added that it was very important for the committees to achieve broad consensus on a
package that is widely acceptable to both bench and bar.

REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES

Judge Davis presented the report of the advisory committee, as set forth in his
memorandum and attachments of December 1, 1997. (Agenda Item 9)

Reduction in the Size of Grand Juries

Judge Davis reported that the advisory committee had been asked to study a pending
legislative proposal (H.R. 1536) that would reduce the size of grand juries to not less than nine
jurors nor more than 13, with seven jurors required to return an indictment. Currently, under
FED. R. CRIM. P. 6(a) - which tracks 18 U.S.C. § 3321 -the size of a grand jury is 16 to 23

Li
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persons, with a requirement that 16 be present. Under Rule 6(f), 12 jurors must concur in
order to return an indictment.

He stated that the advisory committee had voted unanimously to oppose any reduction
in the size of the grand jury. He noted that several members of the committee believed that
most people serving on grand juries have a positive feeling about the experience and that it
was sound policy to have more, rather than fewer, persons involved in the grand jury process.
Other members had'stated that a reduction in the size of the grand jury would increase the
likelihood of runaway indictments. He reported also that the state chief justice who serves on
the advisory committee had pointed out that his state had reduced the size of grand juries, and
that the experience had not been successful. Finally, he mentioned that the Department of
Justice was opposed to legislating a reduction in the size of the grand jury.

Judge Davis reported thatfthe advisory committee was recommending that the Judicial
Conference go on record as opposing any attempts to reducelth6 size of grand juries. Judge
Stotler asked whether the proposed Judicial Conference action should -state a general policy or
merely be directed to commenting on the specific provisions 'contained in H.R. 1536. In
response, Judge Davis amended the advisory committee's recommendation to limit its reach toV address only the specific pending legislation.

The comnittee voted unanimously to approve the recommendation of the
advisory comindttee to h ave the Judicial Conference oppose H.R. 1536, which would

K reduce the size of 'the grand jury.'

r Informational Items

Judge Davis reported that the advisory committee had received many comments on the
proposed amendment to FED. R. CRim. P. 6, which would authorize any interpreter necessary to
assist a jury to be present at a grand jury proceeding.

He pointed out that the advisory committee had proposed amending 18 U.S.C. § 3060
to remove its prohibition on a magistrate judge granting a continuance of a preliminary
examination without the consent of the defendant. The Standing Committee, however,
decided at its June 1997 meeting not to seek a statutory amendment. It referred the matter
back to the advisory committee to consider making the change through an amendment to FED.
R. CRIM. P. 5(c), which tracks the language of 18 U.S.C. § 3060. The advisory committee
considered the matter afresh at its October 1997 meeting and decided that the problem sought
to be addressed through the amendment was just not serious enough to warrant seeking an
amendment to FED. R. CRiM. P. 5(c).:,

Judge, Davis stated that the-advisory committee had canceled the public hearings
scheduled for December 12, 1997. Instead, it had invited the witnesses to appear at a hearing

LAd to be held contiguous to the committee's April 1998 meeting.
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Judge Davis also reported that he had appointed a subcommittee to continue
monitoring victims' rights legislation. ¶7,

REPORT OF THE ADVISORY COMMITTEE ON EVIDENCE RULES

Judge, Smith presented the report of the advisory committee, as set forth in her
memorandum and attachments of December 3, 1997. (Agenda Item 10)

Action Items

Judge Smith reported that the advisory committee was seeking approval to publish
three proposed amendments for public comment. She explained that the amendments were K
being brought to the Standing Committee at its January 1998 meeting in order to lessen the
heavy agenda for the committee's June 1998 meeting. She added that the advisory committee
did not intend to accelerate or otherwise change the regular schedule for public comment.

FED. R. EviD. 103'

Judge Smith pointed out that the proposed amendment to Rule 103-designed to
clarify when an attorney must renew a pretrial objection to, or proffer of, evidence - had a
long history. The advisory committee had published an amendment in September 1995, but 7
withdrew it after publication because public comments demonstrated little consensus.

She noted that the advisory committee had redrafted the amendment at its April 1997
meeting and sought approval from the Standing Committee in June 1997 to publish it. The L
Standing Committee, however, questioned aspects of the proposal and referred it back to the
advisory committee for further study. The advisory committee then took a fresh look at the
rule at its October 1997 meeting and prepared a new draft amendment to meet the concerns
voiced by the Standing Committee.

Judge Smith stated that the advisory committee had restructured the proposal from the L

earlier versions, now setting forth the changes as a new paragraph within subdivision (a). She
explained that the proposed amendment would codify the principles of Luce v. United States,
469 U.S. 38 (1984) - concerning the preservation of a claim of error when admission of
evidence is dependent on an event occurring at trial - and would make them applicable in
both civil and criminal cases. She added that the advisory committee had tried to make clear K
that the rule applied to all rulings on evidence, whether made at or before trial, including in
limine rulings. Finally, she pointed out that the proposed amendment appeared to be
stylistically inconsistent with a convention established by the style subcommittee in that it
contained an unnumbered paragraph in subdivision (a). She welcomed the input of the style
subcommittee on this matter.
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One of the members suggested that the advisory committee might consider dropping
the word "definitive" from the first line of the amendments and eliminating the second
sentence.

The committee voted without objection to approve for publication the proposed
amendment to the rule.

L I rFED. R. EvID'. 404

Judge Smith said that the proposed amendment to Rule 404(a) had not been initiated by
1L the Advisory Committee on Evidence Rules. Rather, the committee was responding to

legislation pending in the Congress that would amend Rule 404(a) to provide that evidence of
* a criminal defendant's pertinent character trait is admissible if the defendant attacks the

L character of the victim. She pointed out that the majority of the advisory committee agreed
generally with what the sponsors-of the legislation were trying to achieve, but believed that the
language of the legislation was too broad and would cause technical problems. The
yCongressional language, she suggested, appeared to allow the prosecution to introduce
evidence of any character-trait of the accused. Accordingly, the committee decided to draft its
own version of Rule 404(a), providing that if a defendant attacks a character trait of the victim
of the crime, the prosecution could offer evidence of the same character trait of the accused.

Judge Smith said that the advisory committee also wished to move an amendment toL line 11 of its proposal by adding -the words "offered by an accused and" before the word
"admitted."

She also pointed out that the advisory committee had used the word "accused" rather
than the word "defendant" because it was consistent with usage in the Federal Rules of
Criminal Procedure.

r Some of the members of the Standing Committee expressed disapproval of the
proposal on the merits because it would lessen the rights of the accused in certain types of
criminal cases. Judge Smith responded that the decision of the advisory committee to proceed
with the amendment was not unanimous, and that the committee would not have proposed the

If change except for the pending legislation. She explained that the majority of the advisory
committee were of the view that the proposal represented a fair trade-off, believing that if the
defense introduces character trait evidence, the prosecution should'be allowed to do so -also.

Professor Capra pointed out that there was precedent for the advisory committee's
approach, noting that the Judicial Conference had offered alternate language 'on FED. R. EvID.
413 to 415 when the Congress was considering enacting these rules by legislation.

The coinunittee approved the proposed amendment for publication by an 8 to 3
vote.
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FED. R. EvID. 803 and 902 r7

Judge Smith reported that the proposed amendments to Rules 803(6) and 902 were
designed to provide for uniform treatment of business records and to rectify an inconsistency
in the present rules dealing with foreign records. She explained that admissibility of foreign I
business records can be established -without a foundation witness - by certifications in
criminal cases, but not in civil cases. She said that the advisory committee believed that
foreign records should not be deemed more trustworthy than domestic records in any cases. V
The amendments were based on the procedures governing the certification of foreign business
records in criminal cases under 18 U.S.C. § 3055 and would establish a similar procedure for r
domestic and foreign records offered in civil cases.

She added that the language of the amendments differed in certain respects and it,
mixed the terms "certification" and 'declaration." The advisory committee had done so to
incorporate language from existing statutes. She said that if that approach would cause
problems in distinguishing between the two, the language could be made consistent throughout
to require certification by a signed declaration. She added that there was a typographical error
in the agenda item, as the word "record" on lines 42 and 44 ,of the proposal should read
"declaration."

The comnnittee voted without objection to approve the amendments for
publication. L

Informational Items

Professor Capra explained that he had reviewed -the original advisory committee notes
to the Federal Rules of Evidence and produced the document set forth at Agenda Item 10B,
identifying inaccuracies and inconsistencies created because several of the rules adopted by EJ
Congress in 1975 differ materially from the version approved by the advisory committee. He
pointed out that the inconsistencies between the text of the rules, as enacted by legislation, and
the accompanying advisory notes created a trap for the unwary. He added that the Federal
Judicial Center had agreed to publish his memorandum.

Judge Smith reported that she had appointed a subcommittee to review Article VII of L
the evidence rules, dealing with opinions and expert testimony. She noted that there was
legislation pending in the Congress that attempted-inadequately-to amend FED. R. EVID. r

702 and codify Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993). She L
pointed out that the advisory committee had decided in 1995 to delay considering any
amendments to the evidence rules regarding expert testimony until the courts had been given
enough time to digest and interpret the Daubert opinion. She reported, though, that the
advisory committee at its October 1997 meeting had decided that there was now enough case
law, and conflicts among the circuits, to justify consideration of amendments to Rule 702 to

LJ
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clarify the standards of reliability applicable to expert testimony. The subcommittee will
prepare a report for consideration by the advisory committee at its April 1998 meeting.

Judge Smith said that the advisory committee would also consider whether any
amendments were necessary to accommodate technological innovations in the presentation of
evidence. Among other things, it would review Rule 1001 to determine whether the terms
"writings" and "recordings" should be redefined and whether they should apply to the entire
body, of the evidence rules.

Judge Stotler suggested that the Advisory Committee on Civil Rules should examine
FED. R. CIV. P. 44, regarding proof of official records, to see whether it dovetails properly with
provisionsin the evidence rules. She'also suggested that the advisory committee might wish to
consider the advisability of a cross-reference to FED. R. EVID. 1001, regarding written records.
She added that the Standing, Committee had discussedin the past the issue, of creating ,starndard
definitions that would apply throughout all the federal rules.

ATTORNEY CONDUCT

r Professor Coquillette reported that a wealth of background materials had been specially
prepared to assist the committee in determining whether national rules should be promulgated
to govern attorney conduct in the federal courts. He pointed out that the materials included
Agenda Item 8, seven background studies conducted by his office and the Federal Judicial
Center, and the proceedings of two conferences of attorney conduct experts.

., , Professor Coquillette noted that the committee at its June 1997 meeting had requested
him to draft a proposed set of uniform attorney conduct rules for discussion purposes.
Therefore, he had prepared the 10 draft rules set forth in Agenda Item 8. He suggested that the
members not debate the substance of the draft rules, but focus on the general approach and
outline of the document. He recommended that if the committee were generally comfortable
with the draft, it should -be forwarded to each of the advisory committees for study and
comment.

Professor Coquillette explained that proposed Rule 1 was a "dynamic conformity" rule,
L specifying that a district court must apply the standards of attorney conduct currently adopted
by the highest court of the state in which the court sits. He pointed out that the proposed rule
had the advantages of avoiding any conflicts with the states and obviating the need for a
federal bureaucracy. He suggested that the first option that the committee might consider
would be to adopt only Rule 1, thereby creating no uniform federal attorney conduct standards
and leaving all issues of attorney conduct to thestates.

A second option, he suggested, would be for the committee to do nothing regarding
L_ attorney conduct, thereby leaving the matter to local court rules. He recommended against that
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course of action, however, because the participants in the committee's recent attorney conduct
conferences had agreed overwhelmingly that the status quo was unacceptable. Although they K
had differed 'in their proposed solutions, there was a strong consensus that something had to be
done to address attorney conduct in the federal courts in a more uniform manner. ,

Professor Coquilette stated that a third option would be to adopt proposed Rule 1 plus
some, or all, of the other nine rules. He explained'that he had 'selected 'the 10 rules very
narrowly to address only those conduct issues that raise a substantial federal interest and have L
resulted in actual problems in the federal courts. All other matters would be deferred to the
states. 7'

4 He explained, for example, that proposed Rule 10 dealt with communication with
persons who are represented by counsel, which is the subject of Rule 4.2 of the American Bar
Association's Model Rules of Professional Conlduct. He emphasized that the matter was very
controversial and had been the subject of lengthy negotiations between the Conference of
Chief Justices and the Department of Justice. He recommended that the language eventually
agreed upon by the Conference and the Department be incorporated as the national rule
applicable in the federal courts.

Professor Coquillette noted that most attorney conduct issues addressed by the f
proposed rules arise in the district courts.; Therefore, he recommended that the rules
committees' efforts be directed principally to considering conduct rules for the district courts.

He noted that fewer attorney conduct problems arose in the courts of appeals. He
pointed out that FED. R. App. P. 46 authorized a court of appeals to take any appropriate action
against an attorney for "conduct unbecoming a member of the bar." He said that the language
of the rule was unworkably vague, prompting most courts of appeals to adopt their own local
rules governing attorney conduct.

Professor Coquillette reported that the local rules of 'the bankruptcy courts generally K
adopted the rules of the district courts, but that bankruptcy practice presented a number of
additional, unique problems because the Bankruptcy Code prescribed certain specific conduct t7

standards of its own. For that reason, he stated that the Advisory Committee on Bankruptcy
Rules was generally of the view that separate rules should be tailored to govern attorney
conduct in bankruptcy practice. Professor Resnick added that'Professor Coquillette's draft
rules had specifically exempted bankruptcy proceedings, whether conducted by a bankruptcy
judge or a district judge. He stated that it would be necessary - because of specific provisions m

in the Bankruptcy Code and pertinent case law to consider drafting specific provisions l
governing such issues as disinterestedness and confidentiality in bankruptcy proceedings.

Mr. Schreiber moved that the package of proposed attorney conduct rules be
referred to each of the advisory committees for review and comment by June, if possible.

,, . ~~~~~

[7|
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Ms. Mayer stated that the Department of Justice favored reducing balkanization of
L_ attorney conduct rules in the federal courts. She explained that the Department would not

support the option of simply adopting only Rule 1 of the proposed draft rules because it would
turn over federal interests to the states and effectively turn state laws into national laws. She
added that the Department also had problems with the specific language of some of the other
nine draft rules.

Ms. Mayer pointed out that the Department was concerned about how the proposed
attorney conduct rules would be'interpreted 'and enforced. She emphasized that there was a
need to lodge authority in the federal courts'to issue binding interpretations of the rules.

Chief Justice Veasey stated that serious federalism interests were at stake. He
personally favored adoption of only Rule 1 as the best solution and would not support adoption

L. of all 10 proposed attorney conduct rules. He added, though, that substantial additional
information and debate were essential before the committees could make meaningful decisions
on the appropriate course of action to pursue.

L.1
He explained that a special committee of the Conference of Chief Justices had just

arrived at a negotiated solution with the Attorney General on the controversial issue of
communication with represented parties for consideration by the Conference at its annual
meeting. [The Conference postponed its consideration of the proposal until a later time so that
the members could have more time to study it carefully.] He noted, too, that the American Bar
Association had appointed an ethics commission to study needed revisions to the rules of
professional responsibility. He added that the commission, which he chaired, would convene
following the meeting of the Conference of Chief Justices. In sum, he said, attorney conduct
issues were receiving considerable attention'at the highest levels of the legal profession. In
light of this imminent activity and the evolving nature of the debate, he recommended that
Professor Coquillette's draft federal rules be tabled.

Ms. 'Mayer suggested that the committee consider appointing an ad hoc subcommittee
to review the proposed attorney conduct rules. Other members added that the rules could be
referred to a'special committee comprised of members from each of the advisory committees.

Several members countered that a better course of action would be to refer Professor
Coquillette's draft and the supporting documentation to each of the advisory committees for
study, with the expectation that there would be extensive coordination among the advisory
committees, their reporters, and the Standing Committee.

One member stated'that it would be impossible for the advisory'committees to make
any meaningful contributions'in time for consideration at the Standing Committee's June' 1998
meeting because the issues addressed in the proposed rules were simply too complex and
controversial. He emphasized that it was essential for the committees to give appropriate
deference to the rights of the states to oversee the conduct of the attorneys they license.
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Li

Accordingly, the committees needed to consider whether paramount federal interests were at
stake that warranted superseding state rules in certain matters. F

Judge Stotler stated that she did not favor directing the advisory committees to
accomplish a specific task by a specific date. Rather, she emphasized the need for the advisory
committees to make recommendations on the best ways to deal with the attorney conduct
issues.

The committee agreed to have each advisory committee consider the proposed
draft rules and supporting materials presented by Professor Coquillette and present
status reports to the Standing Committee at its June 1998 meeting.

LOCAL RULES OF COURT F
Uniform Renumbering of Local Rules

Professor Squiers reported that in March 1996 the Judicial Conference had required the
courts to renumber their local rules in accordance with the national rules. As of June 1997,
41% of the district courts had renumbered their rules, and by December 1997, 58% had
completed the renumbering. She said that she had contacted the remaining district courts by
telephone to determine whether they were making progress in renumbering and had received 7f
largely positive responses. L

Several members stated that the renumbering requirement had been very helpful in V
motivating the courts to review their local rules, improve them, and eliminate inconsistencies. as
They also said that the project had fostered the goal of greater national uniformity and would
prove to be of substantial benefit to the bar.

Impact on Local Rules of the Expiration of the Civil Justice Reform Act

Professor Squiers reported that with the recent sunsetting of the Civil Justice Reform [
Act, she had examined the local CJRA plans of all the district courts. She found that 31% of
the district plans referred to the court's local rules and specified- the court's interest in L
eventually integrating the content of the plans into the court's local rules. The other plans
were silent on the matter. Accordingly, she telephoned 12 district courts randomly and
inquired whether they anticipated incorporating the content of their CJRA plans into their local
rules or intended to use their CJRA plans in another fashion. She reported that seven of the 12
courts had already taken action to modify their local rules as of December 1997. Three of the -n

courts said that they anticipated doing so at some point, and the remaining two districts
reported that they contemplated taking no action.

Other Proposed Changes in Local Rule Requirements Kr
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A number of members added that it would also be beneficial to require courts to send
L their local rules to the Administrative Office for posting on the Internet. One participant

suggested that consideration be given to amending the Rules Enabling Act to require that all
-~ local rules take effect on or shortly after December 1 of each year, in coordination with theL effective date of amendments to the national rules. ' Judge Garwvood responded that the

Advisory Committee on Appellate Rules had placed that suggestion on its agenda. Another
participant said that consideration might be given to amending the national rules to provide

L that local rules may not take effect until they are filed electronically with the Administrative
Office

L Judge Stotler agreed to refer to each of the advisory cominttees the various
suggestions raised at the meeting regarding the effective date'and the effectiveness of
local court rules.

Judge Stotler requested that Professor Squiers and the, Local Rules Project study the
impact on local court rules of the 1995 amendments to FED. R. CRJI P. 57, FED. R. BANR. P.

IL 8018 and 9029, and FED. R. APP. P. 47. She also asked the project to consider the merits and
impact of a requirement that all local rules be posted in electronic format.

Limitations on the Number of Local Rules,

Judge Wilson stated that there were too many local rules of court and too many local
procedural variations. Therefore, he recommended that the rules committees take appropriate
action to promote greater uniformity in federal practice and place limits on local rulemaking
authority. To that end, he moved to request that the Advisory Committee on Civil Rules

',,study amending FED. R. Civ. P. 83 bystriking the words "imposing a requirement of
form" from subdivision (2) and adding a new subdivision (3) that would prohibit a court
from adopting more than 20 local rules, including, discrete subparts.

The committee thereupon engaged in an extensive discussion regarding the number,
scope, and merit of local rules. Some members stated that a number of courts werestrongly
attached to their own practices and would resist efforts to limit local rulemaking authority.
They noted that the district-courts had, taken a wide variety of approaches to local rules. Some
courts have very few local rules, while others have promulgated 'lengthy and detailed sets of
rules.

Several members stated that there had been a long-standing consensus amfong the
members of both the Standing, Committee and the advisory committees, that (1) there were too
many local rules, and (2) local rules should fill the gaps in the national rules, rather than
legitimize local variations in federal practice., Several pointed out that the rules committees
had debated these issues extensively in the, past and had concluded that it would not" be feasible
to eliminate local variations simply by limiting local rules. Local procedural variations would
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likely continue in effect through the use of standing orders, individual case orders, and other,
less formal mechanisms. Li

A number of members pointed out that the 1995 amendments to FED. R. CIV. P. 83- m

together with companion amendments to FED. R. CRiM. P. 57, FED. R. BANKR. P. 8018 and
9029, and FED. R. APP. P,.47- had been designed expressly to foster national uniformity by
requiring that:

.
1. all local rules be consistent with the national rules and federal statutes;
2. all local rules conform to a national numbering system;
3. no local rule imposing a requirement of form be enforced in a manner that

causes a party to lose rights because of a nonwillful failure to comply with the
requirement; and

4. no sanction or other disadvantage be imposed for noncompliance with any '7
requirement not published in federal law, federal rules, or local rules, unless the
alleged violator has been furnished with actual notice of the requirement in a
particular case.

One member emphasized that the judicial councils of the circuits have - and should
exercise - the authority to abrogate any local rules that are illegal or inconsistent with the
national rules. He added that there was a need to collect and analyze more information on
local rules. Professor Coquillette suggested that it would be very desirable for the Local Rules
Project to conduct a new study of local rules, particularly in the wake of the sunset of the Civil
Justice Reform Act.

Another member suggested that Judge Wilson amend his motion to have the Advisory
Committee on Civil Rules study local rules issues broadly, rather than mandate that it consider
a specific amendment to, Rule 83. He added that the rules committees also needed to address
local rule issues in both the district courts and the bankruptcy courts.

Judge Wilson agreed to amend his motion to require that the other advisory
committees also study appropriate limitations on local rules. He added, however, that it
was essential that the-committees address the merits of imposing a national limit on the
number of local rules that any court may promulgate.

Other members responded that it was premature to consider additional amendments to
the rules governing local rules because the impact of the 1995 amendments had only begun to
be felt. They warned, moreover, against changing the language of those amendments because
they had been very carefully crafted and subjected to extensive committee discussion and
public comment. They pointed out, for example, that the language of the proposed motion EJ
could create practical problems because it deleted the specific limitation in the current rules on
locally imposed requirements of form.

.
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,Some participants suggested that it would be better to have a single, coordinated local
rules initiative conducted' under the direction of the Standing Committee, rather than have the
five advisory committees each undertake their own efforts. I One member added that the
ultimate goal of the committees might be to prepare, a set of proposed model local rules.

The committee voted 6-5 to defeat Judge Wilson's motion.

REPORT OF THE STYLE SUBCOMMI=ITEE

Judge Parker reported that the style subcommittee would proceed to prepare a restyled
draft of the body of criminal rules for initial consideration'by the advisory committee. He
added that the style subcommittee was not considering an effort to restyle any other set of rules
until the Supreme Court has acted on the restyled appellate rules.,

In the interim, as amendments and new rules are proposed by any of the advisory
committees, the style subcommittee 'would continue with the procedure that has been in place.
That is, once the reporter drafts an amendment or new rule, it will be submitted to the Rules
Committee Support Office of the Administrative Office. That office, will then provide copies
to anl members of the style subcommittee. The subcommittee members will have 10 days to
submit their comments to Mr. Garner, who will review themrnand contact the reporter of the
appropriate advisory committee with the collective views of the style subcommittee. The
reporter will then edit the suggestions provided by the ~stylesubcommittee and return a revised
draft to the Administrative Office for transmission to the advisory committee members.

REPORT OF THE TECHNOLOGY SUBCOMMlTTEE,

Mr. Lafitte presented the report of the Technology Subcommittee, which was set forth
in his report and attachments of December 5, 1997. (Agenda Item 11)

Rules Issues Raised by Technology

He reported that the subcommittee was in the process of-gathering information on the
interrelationship between technology and the rules. He said that Judge Stotler had asked each
of the advisory committees to identify for the subcommittee any future rules amendments that
they'were considering to take account of adyances in automation.

He noted that the advisory committees had responded by pointing to such topics as the
filing of briefs on disk, electronic case filing generally, electronic service of notices and other
documents, taking of testimony from remote locations, discovery of information contained in
electronic format, publication and citation of opinions in electronic form, and including
electronic materials in'the various definitions contained in the rules.
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Mr. Lafitte said that electronic case filing and the serving of notices by electronic
means appeared to be the most significant matters to be addressed. He noted'that several
electronic case file prototypes had been established in the federal courts, and the
Administrative Office was monitoring the'information gathered in the pilot courts.

Mr. McCabe stated that the Administrative Office had been in regular contact with the
pilot courts and had obtained and analyzed copies of their local rules. Judge Stotler added that
the chart that the Office of Judges Programs had prepared on these rules was very helpful, and
that the committee should also be provided with copies of the local rules governing the pilot
programs.

Receiving Rules Comments on the Internet

Mr. Lafitte reported that his subcommittee was also examining whether to permit [
public comments on proposed rules amendments to be sent to the Administrative Office
electronically. He had asked the Administrative Office to provide the subcommittee with the
pros and cons of permitting the public to 'use the Internet to submit comments on the rules.
The most significant benefit cited by the Administrative Office was that it would make it easier
for the public to comment, thereby fuithering lthe rules committees policy of reaching out to
the bar and encouraging more comments'on proposed amendmenis. A disadvantage of
electronic comments would be that mnaany of themmay be less thoughtful than writteni
comments. Another'disadvantage would be that any significant increase in the number of F
comments might place an intolerable burden on the reporters., !

Mr. Lafitte said that the subcommittee expected to receive the views of the advisory F
committees on this proposal. It would then make recommendations to the Standing Committee
at its June 1998 meeting. 'He added that the informal responses he had received to date had A
been very favorable toward receiving comments electronically. L

ELECTRONIC CASE FILES DEMONSTRATION [
Karen Molzen, law clerk to Chief Judge Conway of the United States District Court for

the District of New Mexico, presented a demonstration of the electronic case file systems
being piloted in the District of New Mexico and nine other federal district and bankruptcy
courts. Mr. McCabe pointed out that electronic filing raises a number of important procedural
issues that had not yet been addressed by the federal rules. He added that the pilot courts were L
filling in the gaps in the national rules, where necessary, by provisions in their local rules and
by obtaining consent of the parties. '7

FORUM ON COMMITTEE PRACTICES AND PROCEDURES

7i
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'Judge, Stotler asked the members to reflect on the committee's December 1995 Self-
L Study of Federal Judicial Rulemaking, to comment on the way the committees were currently

conducting their business, and to provide a retrospective look at changesoccurring in thexrules
process during their service on the committees.

She pointed out that the volume of materials sent to the Standing Committee had,
increased substantially, and it,'was very important for every member to be made aware of all

L developments in the rules process. She said, that it was incumbent upon the members to read
the material promptly and identify any matters with which they disagree. She recommended
that any member of the Standing Committee who has a concern with-the substance or language

l of any amendment call the chair or reporter of the appropriate advisory committee in advance
of the Standing Committee meeting to address or correct the proposal. In thatway, the
Standing Committee's meeting can be devoted to discussing the merits of proposals.,

She also suggested that the committees should propose changes in the rules only when
amendments are essential. They should also ensure that they are carefully considered and well
drafted because they are scrutinized by the bench and bar, the Judicial Conference, the
Supreme Court, and the Congress. , She noted that lawyers and judges use the rules on an
everyday basis and are generally comfortable 'with them. Many tend to react negatively to[7 changes, particularly if they are viewed as nonessential. Accordingly, the rules committees
should appraise the value of any proposed change against the anticipated, qpposition. In
addition, the committees need to strike the correct balance between the need for national

L uniformity and legitimate local variations. ,

Following the custom of having retiring members provide a retrospective view of their
service on the committee, Judge Easterbrook noted that when he started on the committee six
years earlier, its procedures had been very different. An advisory committee would bring aL proposed amendment to the committee's attention and be asked to provide little description.
The committee's ensuing discussion would mix both substance and style, and a good deal of
time would be spent in making language improvements.

as He said that the Standing Committee's procedures had changed materially for the
better, thanks in large part to the Self-Study and the leadership, of the current chair. He added
that the committee had also profited greatly from the work of its style consultant, Bryan
Gamer, and the style subcommittee. The Standing Committee, he said, had concluded that it
was simply too -difficult to draft language in large groups. Rather, style and expression[7 ~~~problems are best resolved by having-the members-speakin-g directly to the advisory,
committee. The alternative was for the Standing Committee - as a reviewing body - to
remand an amendment to an advisory committee, rather than attempt to rewrite it. On this

ponJudge Statler pointed out that the committee's Self-Study stated specifically that the
advisory committees ,have' the responsibility for drafting amendments and that the Standing
Committee should noirlly remand rules, rather than redraftthem.

L



January 1998 Standing Committee Minutes - DRAFT Page 28

One of the participants concurred that style matters used to take up much of the time of
Standing Committee meetings, but now are normally handled in advance of the meetings. He
thanked Judge Keeton for appointing a style subcommittee, which, he said, had produced
standard style conventions and worked closely with the advisory committees. ' He emphasized r
that the advisory committees were uniformly producing substantially improved drafts. Several 7

other members expressed their support for the style process and stressed'the need for consistent
usage in the rules'''

Judge Easterbrook added that the agendas of the Standing'Committee had improved, as
a wider variety of matters had been included, and members are now given greater opportunities
to raise policy issues. He also pointed out that the Standing Committee had coordinated the
promulgation of a number of common provisions in the various sets of federal rules and had
placed certain policy matters on the agendas of the advisory committees. It had also fostered
better communications among the reporters and the advisory committees and should continue L

to play a coordinating role with, the advisory committees.

Judge Stotler stated that the work of the Rules Cmmrnittee Support Office had increased L
greatly, and others added that the staff had been instrumental in fostering enhanced relations
with the state bars. Chief Justice Veasey said that he would like to see a strengthening of the
process of providing state courtsfwithl timely information, of proposed changes inithe rules, 2

particularly rules that the state courts are likely to ladopt. 'IHe said that state courts commonly
only consider the; merits of a rule after it has been adopted in the federal courts. He mentioned
that he intended to discuss this matter with the Conference of Chief Justices.

One of the participants said'that there was a large gap between the time a proposed F
amendment is published for public comment and the time it is adopted as a rule, often with [

changes. He suggested that interim notice of actions taken by the Standing Committee and the
Judicial Conference would be very helpful. Chief Justice Veasey suggested that notice of rules L
developments might be sent electronically to the states.

One of the reporters stated that the work of the advisory committee chairs and reporters B
had increased enormously. He expressed appreciation for the procedural improvements of the
last few years, which had resulted in better communications, guidance, and coordination.

Several members stated that the rules process was excellent and needed to be protected.
They said that despite recurring legislative attempts in every Congress to amend rules directly
by statute, Congress in fact defers in most cases to the 'rules process. L

Judge Stotler pointed out that one of the recommendations in the Self-Study was to ask
the Chief Justice to consider making the chairs of the ladvisory committees voting members of L
the Standing Committee. She said that the Standing Committee had not made a
recommendation on the matter and might wish to give the matter further thought.
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SUPPORT SERVICES

The committee approved the following motion made by Judge Wilson:

We resolve to acknowledge the excellent support of the
Administrative Office for the work of the rules committees-
all six - and especially the devotion to duty shown by Peter
McCabe, our Secretary, Chief John K. Rabiej, Attorney-
Advisor Mark Shapiro, and the entire distinguished staff of the
Rules Committee Support Office. Further, the Chair of the
Committee is instructed to so report to the Director of the
Administrative Office.

Judge Stotler thanked Professor Coquillette and the reporters of the advisory
committees for the enormous amount of quality work that they produce.

NEXT COMM1'TEE MEETINGS

The committee voted to hold its next meeting, scheduled for Thursday and Friday,
June 18 and 19, 1998, in Santa Fe, New Mexico.

The committee scheduled the following meeting for Thursday and Friday,
January 7 and 8, 1999, with a location to be determined later.

Respectfully submitted,

Peter G. McCabe,
Secretary
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AGENDA DOCKETING

ADVISORY COMMITTEE ON CRIMINAL RULES

Proposal Source, Status
Date,
and Doc #

[CR 41 - Require arresting Local Rules 10/95- Subc appointed
officer to notify pretrial Project 4/96 - Rejected by subc
services officer, U.S. Marshal, COMPLETED
and U.S. Attorney of arrestr._

L [CR 5(a)] - Time limit for DOJ 8/91; 10/92 - Subc appointed
hearings involving unlawful 8/92 4/93 - Considered

v flight to avoid prosecution 6/93 - Approved for publication
arrests 9/93 - Published for public comment

4/94 - Revised and forwarded to ST Cmte
6/94 - Approved by ST Cmte

E 9/94 - Approved by Jud Conf
12/95 - Effective
COMPLETED

[CR 5(c)] -Misdemeanor Magistrate 10/94-Deferred pending possible restylizing efforts

L defendant in custody is not Judge Robert PENDING FURTHER ACTION
entitled to preliminary B. Collings
examination. Cf 3/94
CR58(b)(2)(G)

1[CR 5(c)] - Eliminate consent Judge 1/97 - Sent to reporterL requirement for magistrate Swearingen 4/97 - Recommends legislation to ST Cmte
L judge consideration 10/28/96 (96- 6/97 - Recommitted by ST Cmte

CR-E) 10/97-Adv. Cmte declines to amend provision.
COMPLETED

L
[CR 5.1] - Extend production Michael R. 10/95 - Considered
of witness statements in Levine, Asst. 4/96 - Draft presented and approved

L CR26.2 to 5.1. Fed. Defender 6/96 - Approved by ST Cmte
3/95 8/96- Published for public comment

__ 4/97- Forwarded to ST Cmte
L 6/97 - Approved by ST Cmte

9/97-Approved by Jud Conf
PENDING FURTHER ACTION

[CR 6] - Statistical reporting David L. Cook 10/93 - Committee declined to act on the issue
of indictments AO 3/93 COMPLETED

[CR6(a)] - Reduce number of H.R. 1536 5/97 - Introduced by Congressman Goodlatte, referred to CACM with input
L grand jurors introduced by from Rules Cmte

Cong 10/97-Adv Cmte unanimously voted to oppose any reduction in grand jury size.
Goodlatte 1/98-ST Cmte voted to recommend that the Judicial Conference oppose the

legislation.
L PENDING FURTHER ACTION
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Proposal Source, Status .K)
Date,
and Doc#

1CR 6(d)] - Interpreters DOJ 1/22/97 1/97 -Sent directly to chair
allowed during grand jury (97-CR-B) 4/97 - Draft presented and approved for request to publish

6/97 - Approved by ST Cmte for publication
8/97- Published for public comment
PENDING FURTHER ACTION

[CR 6(e)] - Intra-Department DOJ 4/92 - Rejected motionto send to ST Cmte for public comment
of Justice use of Grand Jury 10/94 - Discussed and no action taken
materials COMPLETED

[CR 6(e)(3)(C)(iv)]- DOJ 4/96 - Cmte decided that current practice should be reaffirmed K
Disclosure of Grand Jury COMPLETED
materials to State Officials

ICR 6(e)(3)(C)(iv)] - Barry A. 1 10/94 - Considered, no action taken
Disclosure of Grand Jury Miller, Esq. COMPLETED
materials to State attorney 12/93
discipline agencies

[CR6 (f)] - Return by DOJ 1/22/97 1/97 - Sent directly to chair
foreperson rather than entire (97-CR-A) 4/97-Draft presented and aprroved for publication
grand jury 6/97 - Approved by ST Cmte for publication

8/97- Published for public commentl
PENDING FURTHER ACTION

[CR7(c)(2) - Reflect 4/97- Draft presented and approved for publication K
proposed new Rule 32.2 6/97 - Approved by ST Cmte for publication
governing criminal forfeitures 8/97- Published for public comment

PENDING FURTHER ACTION

LCR8(c)I - Apparent mistakes Judge Peter C. 8/97 - Referred to reporter and chair
in Federal Rules Governing Dorsey 7/9/97 10/97-Referred to subcom for study
§ 2255 and § 2254 (97-CR-F) PENDING FURTHER ACTION'

[CR 101 - Arraignment of DOJ 4/92 4/92 - Deferred for further action
detainees through video 10/92- Subc appointed,
teleconferencing 4/93 - Considered '

6/93 -- Approved for publication by ST Cmte [
9/93 -Published for public comment
4/94 - Action deferred, pending outcome of FJC pilot programs
10/94-Considered l
PENDING FURTHER ACTION

[CR 10] - Guilty plea at an Judge B. 10/94 - Suggested and briefly considered
arraignment Waugh Crigler DEFERRED INDEFINITELY

10/94

[CR 11] -Magistrate judges James Craven, 4/92 - Disapproved
authorized to hear guilty pleas, Esq. 1991 COMPLETED
and inform accused of possible
deportation
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L Proposal 1Source, Status
Date,

_ and Doe#

[CR 1 11 -Advise defendant David Adair 10/92 -- Motion to amend withdrawn
of impact of negotiated factual & Toby COMPLETED
stipulation Slawsky, AO

X, 4/92

[CR 11(c)] - Advise Judge 10/96 - Considered, draft presented
defendant of any appeal waiver Maryanne 4/97 - ~Draft presented and approved for request to publish
provision which may be Trump Barry 6/97 - Approved for publication by ST Cmte
contained in plea agreement 7/19/96 (96- 8/97- Published for public comment

CR-A) PENDING FURTHER ACTION

[CR 11(d)]-Examine Judge Sidney 4/95 - Discussed and no motion to amend
defendant's prior discussions Fitzwater COMPLETED
with an government attorney 11/94

[CR 11(e)] - Judge, other Judge Jensen 10/95 - ConsideredL than the judge assigned to hear 4/95 4/96 -Tabled as moot,-but continued study by subcommittee on other Rule 11
case, may take part in plea issues
discussions DEFERRED INDEFINITELY

[CR 11(e)(4) - Binding Plea Judge George 4/96 - Considered
Agreement (Hyde decision) P. Kazen 2/96 10/96- Considered

4/97 - Deferred until Sup Ct decision
COMPLETED

[CR 11(e)(l) (A)(B) and (C)] CR Rules 4/96 - To be studied by reporter
-Sentencing Guidelines Committee 10/96 -Draft presented and considered
effect on particular plea, . - 4/96 4/97- Draft'presented and approved for request to publish
agreements 6/97 - Approved for publication by ST Cmte

L 8/97- Published for public comment
PENDING FURTHER ACTION

L [CR 11J-Pending legislation Pending 10/97-Adv Cmte expressed view that it was not opposed to addressing the
regarding victim allocution legislation 97- legislation and decided to keep the subcommittee in place to monitor/respond to

98 the legislation. ,

lL [CR 121 - Inconsistent with Paul Sauers 10/95 -Considered and no action taken
Constitution 8/95 . COMPLETED .*

[CR 12(b)J - Entrapment Judge Manuel 4/93 - Denied
defense raised as pretrial L. Real 12/92 10/95 - Subcommittee appointed
motion & Local Rules 4/96 - No action taken

r -ffProject COMPLETED

[CR 12(i)] - Production of 7/91 - Approved by ST Cmte for publication
statements 4/92 - Considered

6/92 - Approved by ST Cmte
9/92 - Approved by Jud Conf
4/93 - Approved by Sup Ct
12/93 - Effective

l -________ COMPLETED
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Proposal Source, Status 7
Date,
and Doe # l

[CRI2.2]-authority of trial Presented by 10/97-Adv Cmte voted to consider draft amendment at next meeting.
judge to order mental Mr. Pauley on PENDING FURTHER ACTION
examination. behalf of DOJ F

at 10/97
meeting.

[CR 16] - Disclosure to John Rabiej 10/93 - Cmte took no action
defense of information relevant 8/93 COMPLETED L
to sentencing

[CR 161 - Prado Report and '94 Report of 4/94 - Voted that no amendment be made to the CR rules
allocation of discovery costs Jud Conf COMPLETED

[CR 161 - Prosecution to CR Rules 10/94 - Discussed and declined
infgrm defense of intent to Committee '94 COMPLETED
introduce extrinsic act evidence

[CR 16(a)(1)] - Disclosure of 7/91 - Approved by for publication by St Cmte F
experts 4/92 - Considered

6/92 - Approved by ST Cmte
9/92 - Approved by Jud Conf
4/93 - Approved by Sup Ct F

I ~~~~~~~~~~~12/93 -Effective L

COMPLETED

[CR 16(a)(1)(A)] - ABA 11/91 - Considered
Disclosure of statements made 4/92 -Considered
by Organizational defendants 6/92 - Approved by ST Committee for publication, but deferred

12/92-Published 4

4/93 - Discussed L
6/93 - Approved by ST Cmte
9/93 - Approved by Jud Conf
4/94 - Approved by Sup Ct F
12/94 Effective lilt
COMPLETED

ICR 16(a)(1)(C)] - Prof. Charles 10/92 - Rejected'
Goyernment disclosure of W. Ehrhardt 4/93 - Considered
materials implicating defendant 6/92 & Judge 4/94 - Discussed and no motion -to amend

O'Brien COMPLETED

L.

Page 4
Advisory Committee on Criminal Rules
March 30, 19981
Doc. No. 1276



Proposal Source, Status
Date,V _____________ and Doc #

[CR 16(a)(1)(E) - Require Jo Ann Harris, '4/94 Considered
defense to disclose information Asst. Atty. 6/94 -Approved for publication by ST Cmte.
concerning defense expert Gen., CR 9/94 -Published for public comment ,
testimony Div., DOYT 7/95 - Approved by ST Cmte

2/94; 9/95 - Rejected by Jud Conf
clarification of 1/96 - Discussed at ST meeting

inthe word 4/96 - Reconsidered and voted to resubmit to ST Cmte
"complies" 6/96- Approved by ST Cmte
Judge, Propst 9/96 Approved by Jud Conf

r (97-CR-C) 4/97-Approved by Sup Ctj
L 12/97-',Effective'

COMPLETED
3/97 ' Referred'to reporter and chair
PENDING FURTHER ACTION

[CR 16(a) and (b)J - William R. 2/92 - No action x

Disclosure of witness names Wilson, Jr., 10/92 , Considered and decided to draft amendment
L and statements before trial Esq. 2/92 4/93 -Deferred until 10/93

10/93 - Considered
4/94 -'Considered

96/94 - Approved for publication by ST Cmte
L Pu9/94-Published for public comment

4/95 -Considered and approved
7/95 - Approved by ST Cmte
9/95 -yRejected b Jud Conf
COMPLETEDd'

r111 [CR 16(d)1 - Require parties Local Rules 10/94 -Deferred

to confer on discovery matters Project & Mag 10/95 -Subcmninittee appointed
before filing a motion Judge Robert 4/96 - Rejected by subcommittee

Collings 3/94 COMPLETED'0

[CR23(b)] - Permits six- S. 3 '1/97 - Introduced as § 502 of the Omnibus Crime Prevention Act of 1997
person juries in felony cases introduced by' l0/97-Adv. Cite voted to oppose the legislation

Sen Hatch 1/98- STCmrt~e expressed grave concern about any such legislation.L ___________________ 1/97 COMP LETED'

[CR 24(a)] - Attorney Judge William 10/94 - Considered
conducted voir dire of R. Wilson, Jr. 4/95 - Considered
prospective jurors 5/94 6/95 - Approved for publication by ST Cmte

9/95 - Pubiisied for public comment
4/96-Reje by advisory cmte, but should be subject to continued study

ld endutation; FJC to pursue educational programs
___________ ____ COMLETEess '
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Proposal Source, Status

Date, .
and Doc#

[CR 24(b)] -Reduce or Renewed 2/91 -ST Cmte, after publication and comment, rejected CR Cmte 1990
equalize peremptory challenges suggestions - proposal
in an effort to reduce court from '4/93 -No motion to amend
costs judiciary; 1197- Ominibus Crime Control Act of 1997 (S.3) introduced [Section 5011 | 1

Judge Acker 6/97 - Stotler letter to Chairman Hatch
(97-CR-E); COMPLETED n

'pending, 1 0/97-Adv. Cmte decided to take no action on proposal to randomly select petit
legislation S- and venireJuries and abolish peremptory challenges.,
3. 10/97-Adv, Cmte directed reporter to prepare draft amendment equalizing

preemptory challenges at 10 per side. rV7
PENDING FURTHER ACTIONI

[CR 24(c)] -Alternate jurors Judge Bruce 10/96 -Considerpd'ind agreed jtolin concept; reporter to draft appropriate
to be retained in deliberations M. Selya 8/96 implementtinglanguage

(96-CR-C) 4/97 - Draft presentediand approved for request to publish
6/97 - Approved f lr~pubication by ST Cmte
8/97- Published f ui. comnment
PENDING FURTHER'ACTIONL

[CR 261 - Questioning by Prof. Stephen 4/93-Considerel a ljtabled until 4/94
jurors Saltzburg 4/94-Discussedan no action taken

COMPLETED, , ) l1

[CR 261 - Expanding oral Judge Stotler 10/96- Discussed`e
testimony, including video 10/96 4/97 - SUbcommi6 will be appointed
transmission 10/97-Subcomittee i ~ecommended amendment. Adv Cmte voted to consider a

draft amendment atinext meeting.
PENDING FUR ERACTION '

[CR 261 - Court advise Robert Potter 4/95 - Discussed Motion to amend
defendant of right to testify COMPLETED ,,

[CR 26.21 - Production of 7/91 - Approved# puiblication by ST Cmte
statements for proceedings 4/92- Considereail' S 1m'

under CR 32(e), 32.1(c), 46(i), 6/92-A ST Cmte
and Rule 8 of § 2255 9/92-Approved| Judlconf

4/93 -Approved' y Sup Ct
12/93-Effectiy'
COMPLETED J

[CR 26.21 - Production of a Michael R. 10/95 - Considered by cmte
witness' statement regarding Levine, Asst. 4/96 - Draft presented and approved
preliminary examinations Fed. Defender 6/96 - Approved Qn ST qmte 1
conducted under CR 5.1 3/95 8/96 - Published f~r public comment

4/97- Forwarded to ST Cmte
6/97-Approved by, ST Cmte
9/97-Jud Conf approves
PENDING FURTHER ACTION
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L Proposal |Source, Status

fl _____________J and Doc e
[CR26.2(f) - Definition of CR Rules 4/95 -Considered

Statement Cmte 4/95 10/95 - Considered and no action to be taken
COMPLETED

[CR 26.31 - Proceedings for a 7/91 - Approved for publication by ST Cmte
mistrial 4/92 -, Considered

r in's 6/92 - Approved by ST Cmte
L 9/92 -Approved by Jud Conf

4/93 - Approved by Sup Ct
12/93 - Effective

L eCOMPLETED 1,Y i

{CR 29(b)J-Defer ruling on DOJ 6/91. 11/.91 -Considered
l motion for judgment of 4/92 - Forwarded to ST Cmte for public comment

L acquittal until after verdict 6/92 Approved for publication, but delayed pending move of RCSO
12/92 - Published for public comment on expedited basis
4/93 - Discussed
6/93 - Approved by ST Cmte
9/93 - Approved by Jud Conf
4/94 - Approved by Sup Ct
12/94 -Effective,,
COMPLETEDV'

[CR 301 - Permit or require Local Rules 10/95 -Subcommittee appointed
C parties to submit proposed jury Project 4/96 -Rejected'by subcommittee

instructions before trial COMPLETED

f'7 [CR 301 - discretion in timing Judge Stotler 1/97 -Sent directly to chair and reporter
submission of jury instructions 1/15/97 4/97-Draft presented and approved for request to publish

(97-CR-A) 6/97'-Approved for publication by ST Cmte
~~~~~~~~~~~~~~8/97- Published for public comment
l , ~~~~~~~~PENDING FURTHER ACTION

[CR 311-Provide for a 5/6 Sen., 4/96 - Discussed, rulemakingr should handle it
< vote on a verdict Thurmond, COMPLETED

S.1426, 11/95

[CR 31(d)1 - Individual Judge Brooks 10/95 - Considered
polling ofjurors Smith 4/96- Draft presented and approved

L 6/96 - Approved by ST Cmte
8/96-Published for public comment
4/97 - Forwarded t ST Cmte i

F_6/97 -' Apprbved by ST Cmte
9/97-Approved by Jid Conf
PENDING FURTHER ACTION

l31(e) -Reflect proposed 4/97- Draft presented and approved for publication
new Rule 32.2 governing 6/97 - Approved for publication by ST Cmte
criminal forfeitures 8/97-Published for public comn 'ent

C __________________ _________ PENDING FURTHER ACTION

L.
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Proposal Source, Status L
Date,
and Doc#

[CR 32] - Amendments to Judge Hodges, 10/92 - Forwarded to ST Cmte for public comment
entire rule; victims' allocution before 4/92; 12/92 - Published
during sentencing pending 4/93 - Discussed

legislation 6/93- Approved by ST Cmte L
reactivated 9/93 - Approved by Jud Conf
issue in 4/94 - Approved by Sup Ct
1997/98. 12/94 Effective I K

COMPLETED,,
10/97-Adv Cmnte expressed view that it was not opposed to addressing the
legislation and decided to keep the subcommittee in place to monitor/respond to
the legislation.
PENDING FURTHER ACTION

[CR 321-mental examination An extension 10/97 Adv Cmte voted to proceed with the drafting of an amendment.
of defendant in capital cases of a proposed PENDING FURTHER ACTION

amendment to
CR 12.2(DOJ) .7
at 10/97
meeting.

[CR 32(d)(2) - Forfeiture Roger Pauley, 4/94 - Considered
proceedings and procedures DOJ, 10/93 6/94 - Approved by ST Cmte for public comment
reflect proposed new Rule 32.2 9/94 - Published for public comment
governing criminal forfeitures 4/95 - Revised and approved

6/95 -Approved by ST Cmte
9/95 Approved by Jud Conf
4/96 -Approved by Sup Ct
12/96 -Effective
COMPLETED
4/97- Draft presented and approved for publication I
6/97 - Approved for publication by ST Cmte
8/97- Published for public comment r
PENDING FURTHER ACTION

[CR 32(e) -Delete provision DOJ 7/91 - Approved by ST Committee for publication
addressing probation and 4/92 - Considered
production of statements (later 6/92 - Approved by ST Committee L

renumbered to CR32(c)(2)) 9/92 - Approved by Judicial Conference
4/93 - Approved by Supreme Court
12/93 - Effectiye
COMPLETED

[CR 32.1 -Production of 7/91 - Approved for publication by ST Cmte
statements 4/92 -Considered L

6/92 - Approved by ST Cmte
9/92 - Approved by Jud Conf
4/93 - Approved by Sup Ct

12/93 - Effective
COMPLETED
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Proposal Source, Status
Date,L and Doc # |_I

[CR 32.11- Technical Rabiej 2/98-Letter sent advising chair & reporter
correction of "magistrate" to (2/6/98) PENDING FURTHER ACTION
"magistrate judge."

[CR 32.11-pending victims Pending 10/97-2:LAdv Cmte expressed view that it was niotropposed to addressing the'
rights/allocution litigation litigation legislation and decided to keep the subcommittee in place to monitor/respond to

7 1997/98. the legislation.
1L, PENDING FURTHER ACTION

r [CR 32.2] - Create forfeiture John C. 10/96 - Draft presented and considered
procedures Keeney, DOJ, 4/97 - Draft presented and approved for request to publish

L 3/96 (96-CR- 6/97- Approved for publication by ST Cmte
D) 8/97- Published for public comment

PENDING FURTHER ACTION

[CR 331-Time for filing John C. 10/95 -Considered

motion for new trial on ground Keeney, DOJ 4/96 - Draft presented and approved
of newly discovered evidence 9/95 6/96 - Approved for publication by ST Cmte

L 8/96 - Published'for public comment
4/97-Forwardedlto ST Cmte
6/97 - Approved by ST CmteL 9/97-Approved by ,Jud Conf
PENDING FURTHER ACTION

V [CR 35(b)] -Recognize Judge T. S. 10/95 -Draftipresented and considered
combined pre-sentencing and Ellis, III 7/95 4/96 - Forwarded to ST Cmute
post-sentencing assistance 6/96 - Approved for publication by ST Cmte

8/96 Publisheddfor public comment
4/97 -Forwarded to ST Cmte
6/97 -Approved by ST Crmte
9/97-Approvedlby Jud Conf
PENDING FURTHER ACTION

[CR 35(b)] - Recognize S.3, Sen Hatch 1/97 - Introduced as§, 602 and 821 of the Omnibus Crime Prevention Act of
assistance in any offense 1/97 1997

6/97 -Stotler letter to Chairman Hatch
L _________ PENDING FURTHER ACTION

ICR 35(c)] - Correction of Jensen, 1994 10/94 - Considered t
sentence, timing 9th Cir. 4/95 - No actioniending restylization of CR Rules

decision PENDING FURTHER ACTION

[CR 40] - Commitment to 7/91 - Approved forp'ublication by ST Cmte
~ another district (warrant may 4/92 - Considered

be produced by facsimile) 6/92 - Approved by ST Cmte
9/92 - Approved by Jud .Conf
4/93-Approved by Sup Ct
12/93- Effective'
COMPLETED-
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Proposal Source, Status V-4
Date,
and Doc#.l _

[CR 401 -Treat FAX copies Mag Judge 10/93,- Rejected
of documents as certified Wade COMPLETED

Hampton 2/93 l

[CR 40(a)] - Technical Criminal 4/94 - Considered, conforming change no publication necessary Gu

amendment conforming with Rules Cmte K 6/94 - Approved by ST Cmte
change to CR5 4/94 9/94 - Approved by Jud Conf

4/95 - Approved by Sup Ct
12/95 - Effective
COMPLETED

[CR 40(a)] -Proximity of Mag Judge 10/94 - Considered and deferred further discussion until 4/95 [ t

nearest judge for removal Robert B. 10/96 - Considered and rejected
proceedings Collings 3/94 COMPLETED l 1

[CR 40(d)] - Conditional Magistrate 10/92 - Forwarded to ST Cmte for publicationl
release of probationer; Judge Robert 4/93 - Discussed , - I
magistrate judge sets terms of B. Collings 6/93 - Approyed by ST Cmte i.
release of probationer or 11/92 9/93-Approved by Jud Conf
supervised release 4/94- Approved by Sup Ct

12/94 - Effective.
COMPLETED

[CR 411- Search and seizure 7/91 -Approved for publication by ST Cmte
warrant issued on information 4/92 -Considered
sent by facsimile 6/92 - Approved by ST Cmte

9/92 -Approved by Jud Conf
4/93 - Approved by Sup Ct
12/93 - Effective
COMPLETED

{CR 411 - Warrant issued by J.C. Whitaker 10/93 - Fiedfor lack of a motion
authority within the district 3/93 COMPLETED

[CR 43(b)] - Arraignment of DOJ 4/92 10/92 - Subcommittee appointed
detainees by video 4/93 - Considered
teleconferencing; sentence 6/93 - Approved for publication by ST CmteCC~~~~~~~~~~~~~~~~~~~~~~~~~~L
absent defendant 9/93 - Published for public comment

4/94 - Deleted video teleconferencing provision & forwarded to ST Cmte
6/94 - Approved by ST Cmte
9/94 - Approved by Jud Conf
4/95 - Approved by Sup Ct

12195-Effective
COMPLETED P

[CR 43(c)(4)1 - Defendant John Keeney, 4/96 - Codsidered
need not be present to reduce DOJ 1/96 6/96 - Approved for publication by ST Cmte
or change a sentence 8/96 - Published for public comment

4/97- Forwarded to ST Cmte
6/97 - Approved by ST Cmte
9/97-Approved by Jud Conf
PENDI1NC FURTHER ACTION

Page 10
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Proposal Source, Status
Date,
and Doc#e

[CR 43(c)(5) - Defendant to Judge Joseph 10/97 - Referred to reporter and chairL waive personal arraignment on G. Scoville, PENDING FURTHER ACTION
subsequent, superseding 10/16/97

indictments and enter plea of (97-CR-I)

not guilty in writing

[CR 43]-defendant to waive Mario Cano 10/97-Adv Cmte voted to consider amendment(and related amendment to CR

presence at arraignment 97--- 10) at next meeting

PENDING FURTHER ACTION

[CR 461-Production of 6/92 Approved by ST Cmte

statements in release from 9/92 - Approved by Jud Conf

custody proceedings 4/93 - Approved by Sup Ct

12/93 - Effective

COMPLETED

[CR 46] - Release of persons Magistrate 10/94 -Defer consideration of amendment until rule might be amended or

after arrest for violation of Judge Robert restylized

L probation or supervised release Collings 3/94 PENDING FURTHER ACTION

[CR 46] - Requirements in 11/95, Stotler - 4/96 - Discussed and-no action taken

AP 9(a) that court state reasons letter COMPLETED,
for releasing or detaining

defendant in a CR case

[CR 46(i)] - Typographical Jensen 7/91 -Approved for publication by ST Cmte

error in rule in cross-citation 4/94 -Considered

9/94 -No action taken by Jud Conf because Congress corrected error

COMPLETED

[CR 47] - Require parties to Local Rules 10/95 - Subcommittee appointed

confer or attempt to confer Project 4/96 - Rejected by subcommittee

before any motion is filed COMPLETED

[CR 49] - Double-sided Environmental 4/92 - Chair informed EDF that matter was being considered by other

paper Defense Fund committees in Jud Conf

L, . . 12/91 COMPLETED,

[CR 49(c)] - Fax noticing to Michael E. 9/97 -Mailed to reporter and chair

r produce substantial cost Kunz, Clerk of PENDING FURTHER ACTION

savings while increasing Court 9/10/97
efficiency and productivity (97-CR-G)

[CR49(c)] - Facsimile service William S. 11/97 -Referred to reporter and chair

of notice to counsel Brownell, PENDING FURTHER ACTION
District Clerks

Advisory

GroupL 10/20/97
(CR-J)

L'
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Proposal Source, Status

Date, I
and Doc# |___C

[CR 49(e)] -Delete provision Prof. David 4/94 - Considered

re filing notice of dangerous Schlueter 4/94 6/94 - ST Cmte approved without publication

offender status - conforming 9/94 - Jud Conf approved

amendment 4/95 - Sup Ct approved
12/95 - Effective
COMPLETED

[CR531 - Cameras in the 7/93 - Approved by ST Cmte

courtroom 10/93' Published'
4/94-"Con'sidered and approved
6/94 -Approved by ST Cmte
9/94 - Rejected by Jud Conf
10/94 Guidelines discussed by cmte
COMPLETED

[CR54] -'Delete Canal Zone Roger Pauley, 4/97 - Draft presented and approved for request to publish

minutes 4/97 6/97 -Approved for publication by ST Cmte

mtg 8/97- Published for public comment

PENDING FURTHER ACTION'

[CR 57] - Local rules ST meeting 4/92 -Forwarded to ST Cmte for public comment

technical and conforming 1/92 6/93 - Approved ,for publication by ST Cmte

amendments & local rule 9/93 - Published for public comment

renumbering 4/94 - Forwarded to ST Cmte
12/95 - Effective
COMPLETED

[CR 581 - Clarify whether Magistrate 4/95- No action

forfeiture of collateral amounts Judge David COMPLETED
to a conviction G. Lowe 1195

[CR 58 (b)(2)] - Consent in Judge Philip 1/97 -Reported out by CR Rules Committee and approved by ST Cmte for

magistrate judge trials Pro 10/24/96 - transmission to Jud Conf without publication; consistent with Federal

(96- CR-B) Courts Improvement Act
4/97 -Approved by Sup Ct

COMPLETED

[CR 59]-Authorize Judicial Report from 4/92 - Considered and sent to ST Cmte

Conference to correct technical ST 6/93 - Approved for publication by ST Cmte

errors with no need for Subcommittee 10/93 - Published for public comment

Supreme Court & on Style 4/94 - Approved as published and forwarded to ST Cmte t-

Congressional action 6/94 Rejected, by ST Cmte
COMPLETED.

[Megatrials] -Address issue ABA 11/91 -'Agenda M

1/92 - ST Cmte, no action taken
COMPLETED
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L Proposal Source, Status
Date,

C and Doc #
[Rule 8. Rules Governing 7/91 - Approved for publication by ST Cmte
§2255] - Production of 4/92 - Considered
statements at evidentiary 6/92 - Approved by ST Cmte

all, hearing 9/92 - Approved by Jud Conf
4/93 - Approved by Sup Ct
12/93 - Effective
COMPLETED

[Rules Governing Habeas CV Cmte 10/97-Adv Cmte appointed subcom to study issues
Corpus Proceedings]-

L miscellaneous changes to Rule
8 & Rule 4 for §2255 & §2254
proceedings

[U.S. Attorneys admitted to DOJ 11/92 4/93 - Considered
practice in Federal courts] PENDING FURTHER ACTION

[Restyling CR Rules] 10/95 - Considered
L 4/96 - On hold pending consideration of restyled AP Rules published for public

comment
PENDING FURTHER ACTION

Lr1

L
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Page 13
Advisory Committee on Criminal Rules
March 30, 1998

Dos No 1276

fr
Ln



I

I
I

I

r-sL,.i

1

F".,

U
1

I

i~~~~~~~~~~~~~~~~



MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter

L RE: Proposed Amendments to Rule 6(d), (f)

DATE: March 22, 1998

The proposed amendments to Rule 6 were originally intended to address two
issues: first, assisting deaf persons who might serve on a grand jury (Rule 6(d)) and
second, permit the foreperson or deputy foreperson to return the indictment, rather than
requiring the whole grand jury to be present (Rule 6(f). The Standing Committee,
however, voted to change the amendment to Rule to Rule 6(d) to permit the presence of
any interpreters in the grand jury proceedings and deliberations. The published version of

2t Rule 6 is attached.

As the attached summary of comments indicates, the Committee received nine
comments on the proposed changes. Five commentators opposed the amendment to Rule

L^ 6(d) to the extent that it permits language interpreters in the deliberations. Several of them
indicate that the amendment would be inconsistent with 28 U.S.C. § 1865(b) which
requires that all petit and grand jurors must speak English. Of those apparently supporting
the amendments, two of them offer no substantive comment on this particular language;
they are simply in favor of the proposed amendments to all of the rules.

Regarding the proposed amendment to Rule 6(f), two commentators are opposed
to the amendment: Judge Kennedy and the NADCL. Their objections generally express
concern about distancing the grand jury from the process and that whatever benefit may be

L derived from the rule change would be outweighed by that concern. One Magistrate
Judge, Judge Mesa, supports the change to Rule 6(f). Another Magistrate Judge, Judge
Ashmanskas, apparently supports the amendment to Rule 6(f) but would go further and
change the names of the foreperson and deputy foreperson and would also reduce the size
of the grand jury. Again, two of the commentators generally support all of the rules
changes without offering any specific reasons.

I am attaching a copy of 28 U.S.C. § 1865 which clearly includes a requirement
that petit and grand jurors be proficient in English. The limited caselaw apparently
supports that requirement. With regard to the ability of deafjurors to serve, I located one
case which indicated that it was not an abuse of discretion to permit a hearing-impaired
juror to serve. United States v. Jonnet, 597 F.Supp. 999 (D.C. Pa. 1984), rev'd in part on
other grounds, 762 F.2d 16 (3d Cir. 1985) The Ninth Circuit has ruled that a showing



that a juror was incompetent to serve because of a hearing impairment was not not
sufficient to show an abuse of discretion in denying a new trial. Lyda v. United States,
321 F.2d 788 (9th Cir. 1963). In neither of these cases, was the juror considered to be r
deaf, i.e. totally incapable of hearing.

L.L

FL'



Rule 6. The Grand Jury

7~~~~~~~~~

L 2 (d) Who May"Be Present.

3 (1) While Grand JuIr is in Session. Attorneys for

4 the government, the witness under examination, interpreters

S~ 5 when needed and, for the purpose of taking the 'evidence, a

6 stenographer or operator of a recording device may be present

7 while the grand jury is in session;i..

8 (2) During Deliberations and Vo butno N

9 person other than the jurors, and'any interpreter necessary to

10 assist a juror. may be present while the grand jury is

11 < adeliberating or voting.

12

13 (f) FINDING AND RETURN OF INDICTMENT. A grand jury may

14 indict An fdiictr 1 t may be fbmJ only upon the concurrence of 12
,

15 or more jurors. The indictment shall be returned by the grand jury pgr

L 16 through the foreperson or deputy foreperson on its beialf. to a federal

, 17 magistrate judge in open court. If a complaint or information is

18 'penr'ding against te dfdnand 12 jurors do not vote to indict

L 19 cocu L fiid;ig imnti±t; the foreperson shall so report to aL~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
20 'federal magistrate judge in writing as soon as possible forthwith.

21 ,,r, * ,1* * * * *,,,2

New matter is underlined; matter to be omitted is lined through.

,



COMMITTEE NOTE

Subdivision 6(d). As currently written, Rule 6(d) absolutely
bars any person, other than the jurors themselves, from being present
during the jury's deliberations and voting. Accordingly, interpreters
are barred from attending the deliberations and voting by the grand
jury, even though they may have been present during the taking of
testimony. The amendment is intended to permit interpreters to assist F
persons serving on a grand Juy Although the Committee believes
that the need for secrecy of grand jury deliberations and voting is
paramount, permitting interpreters in the process seems a reasonable
accommodation. See also UnitW States v. Dempsy, 830 F.2d 1084
(1Oth Cir. 1987) (constitutionally iroote iprohibition of non-jurors
being present during deliberations was not violated by interpreter for
deaf petit jury member).',

As originally drafted by the Advisory Committee, the
provision for interpreters would have been extended only to
interpreters for deaf persons serving on a grand jury. The Standing
Committee, however, believed that the limitation as to the kind of
interpreter permitted to be present during grand jury deliberations
should be removed in order to provide, an opportunity for the widest
range of public comment on all the issues raised by the presence of an
interpreter during those deliberations. Thus, the proposed'
amendment extendsto any inpreter who may be necessary to assist
a grand juror.

The subdivision has also been restyled and reorganized.

Subdivision 6(f). The amendment to Rule 6(f) is intended to
avoid the problems associated with bringing the entire grand jury to
the court for the purpose of returning an indictment. Although the
practice is long-standing, in Breese v. United States, 226 U.S. 1
(I912), the Court rejected the argument that the requirement was
rooted in the Constitution and observed that if there were ever any L
strong reasons for the requirement, they "have disappeared, at least in
part." 226 U.S. at 1O. The Court added that grand jury's presence at
the time the indictment was presented was a defect, if at all, in form
only. Id at 11. Given the problems of space, in some jurisdictions the
grand jury sits in a building completely separated from the
courtrooms. In those cases, moving the entire jury to the courtroom i
for the simple process of presenting the indictment may prove



difficult and time consuming. Even where the jury is in the same
location, having all of the jurors present can be unnecessarily
cumbersome in light of the fact that filing of the indictment requires
a certification as to how the jurors voted.

The amendment provides that the indictment must be
presented either by the jurors themselves, as currently provided for in
the rule, or by the foreperson or the deputy foreperson, acting on
behalf of the jurors. In an appropriate case, the court might require all
of the jurors to be present if it had inquiries about the indictment.

l
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ADVISORY COMMITTEE ON
FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENTS TO RULE 6

L SUMMARY OF COMMENTS: RULE 6

Nine commentators submitted statements on the proposed amendments to Rule 6. Three
judges and the one private practitioner are opposed to allowing interpreters into grand jury
deliberations because it would contravene the statutory requirement that jurors be able to read

L and write English. The NACDL does not believe the proposal regarding interpreters should be
adopted at this time. Two private practictioners support the amendments.

One magistrate judge supports the amendment which would allow the grand jury
foreperson to return the indictment alone. A federal appellate court judge is strongly opposedito
it. The NACDL is also opposed to this proposed amendment.

One magistrate judge suggests name changes for jury personnel and changes of the
number of grand jurors.

H. LIST OF COMMENTATORS: CRIMINAL RULE 6

CR-001 Judge Hayden W. Head, Jr., U.S. District Judge, Corpus Christi, Texas
F-e' September 19, 1998

CR-002 John Gregg McMaster, Esq., Attorney at Law, Columbia, South Carolina,
September 19, 1998

CR-003 Jack E. Horsley, Esq., Craig & Craig, Matoon, Illinois, September 23, 1997

tot CR-005 James W. Evans, Esq., American College of Trial Lawyers, Harrisburg,
Pennsylvania, September 25, 1997

CR-006 Judge George P. Kazen Chief U.S. District Judge, Laredo, Texas, October 7,
1998

CR-008 Judge Cornelia G. Kennedy, Circuit Judge, Detroit, Michigan, October 21,
1997

CR-010 Judge Donald C. Ashmanskas, United States Magistrate Judge, Portland,
Oregon, October 29, 1997

CR-018 Magistrate Judge Richard P. Mesa, United States Magistrate Judge, El Paso,
Texas, February 2, 1998



L,.s
Comments on Rule 6 2
March 1998

CR-021a National Association of Criminal Defense Lawyers Committee on Rules of
Procedure (Carol A. Brook, William J. Genego, Peter Goldberger), February
15, 1998

COMMENTS: RULE 6

Judge Hayden W. Head, Jr. (CR-001) -)
U.S. District Judge
Southern District of Texas
Corpus Christi, Texas
September 19, 1998

Judge Head believes that the proposed amendment which would allow for "interpreters"
is overly broad and thus contravenes Title 28 U.S.C.A. § 1865(b) which requires that all petit and
grand jurors be required to speak English. Even if amendment is only for hearing impaired, he
does not support it because he is against the introduction of another person into the inner sanctum
of the grand jury proceedings. He further objects because he does not support the rule's
proposed distinction between jurors and grand jurors.

John Gregg McMaster, Esq. (CR-002)
Attorney at Law
Tompkins and McMaster
Columbia, South Carolina
September 19, 1998

Mr. McMaster finds the proposed rule change "preposterous." He says that it would be a
"travesty ofjustice" to allow someone "to be indicted by a person who does not understand or
speak the language of the country or of the indictment." He'reasons that is an immigrant's L
obligation to learn the language of his new country.

Jack E. Horsley, Esq. (CR-003) As
Craig & Craig
Matoon, Illinois
September 23, 1997

Mr. Horsley favors the proposed changes to Rule 6.



Comments on Rule 6 3
March 1998

James W. Evans (CR-005)
Harrisburg, Pennsylvania
September 25, 1997

Mr. Evans states that the proposed changes seem sensible to him.

Judge George P. Kazen (CR-006)
Chief U.S. District Judge
Southern District of Texas
Laredo, Texas
October 7, 1998

Judge Kazen agrees with his colleague Judge Head about the proposed changes to Rule
6(d). He believes that this proposal is incomprehensible because jurors are required to speak and
understand English in order to serve as jurors. He concedes that policy consideration support the
narrow exception for deafjurors.

Judge Cornelia G. Kennedy (CR-008)
Circuit Judge
United States Court of Appeals for the Sixth Circuit
Detroit, Michigan
October 21, 1997

Judge Kennedy believes the proposed change to Rule 6(f) which would allow the grand
jury foreperson alone to return the indictment will save some time and avoid some inconvenience,
but that it will also distance the grand jury from the court. She believes that having the whole
grand jury present the indictment to the court allows members to express concerns and ask
questions. She says that it is important for the grand jury to know that it is an "adjunct of the

L court. .. -not merely votes required by the Assistant United States Attorney." Judge Kennedy also
states that grand jury rooms should be in the court house. When they are not, she notes, it is even
more important forthe members of the grand jury to go before the court and be reminded of their
function.

7 Judge Donald C. Ashmanskas (CR-010)
L United States Magistrate Judge

United States District Court for the District of Oregon
Portland, Oregon
October 29, 1997

r Magistrate Ashmanskas writes to suggest specific amendments to Rule 6(f). He suggests
that the name "presiding grand juror" be substituted for the proposed rule's moniker,
"foreperson," and "deputy presiding grand juror" instead of "deputy foreperson." He also
suggests that the indictments be permitted to be filed with district clerk, rather than before a



Comments on Rule 6 4
March 1998 71

magistrate or judge in open court. As an alternative, he suggests that the indictment be returned K
to a magistrate or district court judge. In a post script, he notes that he would favor a reduction
in the size of the grand jury. He notes that in Oregon the grand jury is composed of seven people
and five must concur for an indictment to be returned.

Magistrate Judge Richard P. Mesa (CR-018) ,,
United States Magistrate Judge
Western District of Texas
El Paso, Texas t
February 2, 1998

Judge Mesa wholeheartedly supports the proposed changes to Rule 6(f) because the V
practical result will be that grand jurors will be able to leave the court house at a reasonable hour.

Carol A. Brook (CR-021a)
Chicago, Illinois

William J. Genego
Santa Monica, California

Peter Goldberger
Ardmore, Pennsylvania

Co-Chairs, National Association of Criminal Defense Lawyers l
Committee on Rules of Procedure
February 15, 1998

The NACDL believes that the proposal to Rule 6(a) which would allow interpreters into
grand jury proceedings should not be adopted at this time because it would not be consistent with
28 U.S.C. §1865 (b) (2,3,4). The NACDL opposes the proposed amendment to Rule 6(f) which .L
would allow the grand jury foreperson to return the indictment alone. They believe that having all
of the grand jurors present when an indictment is returned reminds the grand jurors that they are
an extension of the court and independent from the prosecutor and make the jurors take the F:
process more seriously. The NACDL concludes by asserting that the "salutary purposes served by
Rule 6(f) outweigh whatever minor inconveniences and administrative problems may be
encountered in achieving them."

F:
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§ 1865. Qualifications for jury service
(a) The chief judge of the district court, or such other district court

judge as the plan may provide, on his initiative or upon recommen-
dation of the clerk or jury commission, shall determine solely on the
basis of information provided on the juror qualification form and
other competent evidence whether a person is unqualified for, or
exempt, or to be excused from jury service. The clerk shall enter
such determination in the space provided on the juror qualificationform and in any alphabetical list of names drawn from the master
jury wheel. If a person did not appear in response to a summons,
such fact shall be noted on said list.

(b) In making such determination the chief judge of the district
court, or such other district court judge as the plan may provide,
shall deem any person qualified to serve on grand and petit juries in
the district court unless he-

(1) is not a citizen of the United States eighteen years old who
has resided for a period of one year within the judicial district;

(2) is unable to read, write, and understand the English lan-
guage with a degree of proficiency sufficient to fill out satisfacto-
rily the juror qualification form;

(3) is unable to speak the English language;
(4) is incapable, by reason of mental or physical infirmity, to

render satisfactory jury service; or
(5) has a charge pending against him for the commission of,

or has been convicted in a State or Federal court of record of, a
crime punishable by imprisonment for more than one year and
his civil rights have not been restored.

(June 25, 1948, c. 646, 62 Stat. 952; Mar. 27, 1968, Pub.L. 90-274, § 101, 82Stat. 58; Apr. 6, 1972, Pub.L. 92-269, § 1, 86 Stat. 117; Nov. 2, 1978,Pub.L. 95-S72, § 3(a), 92 Stat. 2453; Nov. 19, 1988, Pub.L 100-702, TitleVIII, § 803(b), 102 Stat. 4658.)
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor D. Schlueter, Reporter

I RE: Proposed Amendment to Rule 7

DATE: March 23, 1998

The proposed amendment to Rule 7, attached, is a technical change to conform ther rule to proposed new Rule 32.2-dealing with criminal forfeiture procedures.

The Committee received no comments on the proposed change to Rule 7
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Rule 7. The Indictment and the Information

2 (C) NATURE AND CONTENTS.

3

4 (2) Criminal Forfeiture. No judgment of

5 forfeiture, may be entered in a criminal proceeding unless the

6 indictment or the information shall allege the exlt of the

7 t or p ety to fiit allee the

8 defendant has a possesoy or legal interest in perth at is

9 subject to forfeiture in accordance with the applicable statute.

10

L

COMMITTEE NOTE

The rule is amended to reflect new Rule 32.2, which now
governs criminal forfeiture procedures.

L
r"',

L
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ADVISORY COMMITTEE ON
FEDERAL RULES OF CRIMINAL PROCEDURE m

L.
PROPOSED AMENDMENT TO RULE 7

L SUMMARY OF COMMENTS: Rule 7

The Committee received no comments on the proposed change to Rule 7.

K
II. LIST OF COMMENTATORS: Rule 7 G

None

mII. COMMENTS: Rule 7

None
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter

RE: Proposed Amendments to -Rule 11

DATE: March 23,1998

The proposed amendments to Rule 11 cover three issues: First, clarification
in Rule I I(a)(1) of the definition of an organizational defendant. No comments
were received on this amendment.

The second issue is an amendment to Rule 1 l(c)(6) which would require
the judge to question the defendant's understanding of any provision in the plea
agreement dealing with waiver of the right to appeal or collaterally attack the
sentence. A majority of the commentators addressing this amendment, including
several judges, a committee of the State Bar of Michigan, a committee of the
American College of Trial Lawyers, and the NADCL, are opposed to this
amendment. The general view is that this provision will signal an approval of such
provisions before the Supreme Court has had an opportunity to settle the question
of whether such a provision is constitutional. Several commentators cite caselaw
to support there opposition. The ABA apparently supports the amendment to
Rule II (c)(6).

With regard to the proposed amendment to Rule 1 (e), only several
commentators address the change. The ABA is opposed to the changes because of
the possibility of binding the court to specific sentencing ranges, etc. Opposition
was also expressed by a probation officer and one district judge.
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L

F- 1 Rule 11. Pleas

2 (a) ALTERNATIVES.

3 (1) In General. A defendant may plead not guilty,

4 not guilty, or no1 contendere. If a defendant refuses to plead,

5 or if a defendant eorpo organization. as defined in 18

6 U.S.C. 5 1E, fails to appear, the court shall enter a plea of not

C 7 gullty.
8

L 9 (c) ADVICE TO DEFENDANT. Before accepting a plea of

L 10 guilty or nolo contendere, the court must address the
11 defendant personally in open court and inform the defendant

K 12 of, and determine that the defendant understands, the

7 13- following.

14

L.t



15 (4) that if a plea of guilty or nolo contendere is 7
16 accepted by the court there will not be a further trial of any

17 kind, so that by pleading guilty or nolo contendere the

18 defendant waives the right to a trial; and

19 (5) if the court intends to question the defendant

20 under oath, on the record, and in the presence of counsel B
21 about the offense to which the defendant has pleaded, that the 7
22 defendant's answers may later be used against the defendant

23 in a prosecution for perjury or false statement-. and L

24 (6) the terms of any provision in a plea agreement

25 waiving the right to appeal or to collaterally attack the

26 sentence.

27 *

28 (e) PLEA AGREEMENT PROCEDURE.

29 (1) In General. The attorney for the government

30 and the attorney for the defendant - or the defendant when

31 acting pro se=mayagre ee eiid i tavviea

32 towad Teadiivig an aeic that, upon the defendant's

33 entering of a plea of guilty or nolo contendere to a charged

34 offense, or to a lesser or related offense, the attorney for the

35 government will: &-yfthe ui.

36 (A) move to dismiss dofer

37 charges; or 7
38 (B) recommend. rAke-a-recommendatimr7

39 or agree not to oppose the defendant's request,- for a



40 particular sentence, or sentencing range. or that a

L 41 particular provision of the Sentencing Guidelines, or

77 42 policy statement. or sentencing factor is or is not

43 applicable to the case., Any such vith the

,. 44 =d=sg eit s recommendation or equest is

45 shol not be binding Qn 7 the court; or

46 (C) agree thatl a -specific sentence or

47 sentencing range is the atpp'opriate disposition of the

L 48 case- or that a particular provision of the Sentencing

49 Guidelines, or policy statement. or se~ntencing factor

50 is or is not applicable Ao the case. 'Such -a plea

51 agreement'is binding on the court once it is accepted

L. 52 by the court.

53 The; court shall not participate in any

L54 such discussions between the parties concerning any

55 such plea agreement.

56

COMMITrEE NOTE

Subdivision (a). The amendment deletes use of the term
"corporation" and substitutes in its place the term "organization,"
with a reference to the definition of thatterm in 18 U.S.C. § 18.

Subdivision (c)(6). Rule 1 (c) has been amended specifically
to reflect the increasing practice of including provisions in plea
agreements which require the defendant to waive certain appellate
rights. The increased use of such provisions is due in part to the



increasing number of direct appeals and collateral reviews
challenging sentencing decisions. Given the increased use of such
provisions, the Committee believed it was important to insure that
first, a complete record exists regarding any waiver provisions, and
second, that the waiver was voluntarily'and knowingly made by the
defendant., The amendment provides no specific guidance on the
content of the court's avice Tht is left to thcourt's discretion and
judgment-

Subdivision (e). Amendments have been made to Rule
1 l(e)(1)(B) and (C) to reflect the impact of the Sentencing Guidelines
on guilty pleas. Although Rule 11 is generally silent on the subject,
it has become clear that the courts have struggled with the subject of
guideline sentencing vis a vis plea agreements, entry and timing of
guilty pleas, and the ability of the defendant to withdraw a plea of
guilty. The amendments are intended to address two specific issues.

L.
First, both subdivisions (e)(1)(B) and (e)(l)(C) have been

amended to recopnize that a plea agreement may specifically address
not only what amounts to an appropriate sentence, but also a
sentencing guideline, a sentencing factor, or a policy statement
accompanying a sentencing guideline or factor. Under an (e)(1)(B)
agreement, the governen as before, simply agrees to make a
recommendation to the court, or agrees not to oppose a defense
request concerning a particular, sentence or consideration of a
sentencing guidelineJfactor, or policy statement. The amendment
makes it clear that, this type of agreement is not binding on the court.
And under an (e)(l)(C) agreement, the government and defense have
actually agreed on wbt amounts to an appropriate sentence or have
agreed to one of th specified components. The amendment also
makes it clear that this agreement is binding on the court once the
court accepts it as the sentence to be imposed.

L
I~~~~~~~~~~~~~~~~~~~~~I
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ADVISORY COMMITTEE ON
FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENTS TO RULE 11
L

L SUMMARY OF COMMENTS: Rule 11

The Committee received a total of thirteen comments on the proposed
changes to this rule'. No comments were received with regard to the proposed
amendment to Rule 11(a).

The Federal"Public Defenders, the American College of Trial Lawyers, the
Standing Committee on the United States Courts of the State Bar of Michigan, and
the National Association of Criminal Defense Lawyer all oppose the proposed
amendment to Rule 1 l(c)(6). Two federal judges oppose the proposals and one
did not express an opinion but does want an opportunity to testify. A probation

Lo officer writes that he is opposed to the proposed amendments.

Two federal judges express support for the proposed amendments. The
L , r ABA supports the amendment to Rule II(c)(6) to the extent that it informs a

defendant' of the rights that h is waiving. But it opposes the proposed
amendment, which would allow courts to be bound to sentencing ranges by party
agreements.

The two private practitioners support the changes without any substantive
comment.

L IL LIST OF COMMENTATORS: Rule 11

CR-003 '"Jack E. Horsley, Esq., Craig & Craig, Matoon, Illinois,
L September 23, 1997

CR-004 Judge Paul D. Borman, United States District Judge, Detroit,
Michigan, September 24, 1997

CR-005 James W. Evans, Esq., Harrisburg, Pennsylvania, September 25,
1997

CR-006 Judge George P. Kazen, Chief U.S. District Judge, Laredo, Texas,
October 7, 1998

CR-009 Judge Malcolm F. Marsh, United States District Judge,L Portland, Oregon, October 21, 1997

F-
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Advisory Committee on Criminal Rules 2
Comments on Rule 11 K
March 1998 Lre

CR-012 Federal Public Defender, Thomas W. Hillier, H, Chair, Legislative V
Subcommittee, Seattle, Washington, December 5, 1997 ice

CR-016 Judge Paul L. Friedman, United States District Judge, i
Washington, D.C., January 5, 1998

CR-017 Mr. Kenneth Laborde, Chief Probation Officer Eastern District of V
Texas, Beaumont, Texas, January 26, 1998

CR-018 Magistrate Judge Richard P. Mesa, United States Magistrate Judge,
El Paso, Texas, February 2, 1998

CR-019 Richard A. Rossman, Chairperson, Standing Committee on United
States Courts of the State Bar of Michigan, Detroit, Mich.,
February 9, 1998

CR-020 American College of Trial Lawyers, (Mr. Robert Ritchie, Chairman,
Federal Criminal Procedures Committee) Knoxville, Tennessee,
February 11,1 998 '

CR-021a National Association of Criminal Defense Lawyers Committee on
Rules of Procedure (Carol A. Brook, William J. Genego, Peter
Goldberger), February 15, 1998

CR-022 ABA Criminal Justice Section, Committee on Rules of Evidence L

and Criminal Procedure (Professor Bruce Comly French, Honorable
Barbara Jones, Co-Chaipersons) Washington, D.C., February 17,a
1998

m. COMMENTS: Rule 11 L

Jack E. Horsley, Esq. (CR-003) -

Craig & Craig L
Matoon, Illinois
September 23, 1997 -

Li
Mr. Horsley favors the proposed changes.

Fn,



Advisory Committee on Criminal Rules 3
Comments on Rule 11

LI March 1998

Judge Paul D. Borman (CR-004)L United States District Judge
United States District Court for the Eastern District of Michigan
Detroit, Michigan
'September 24, 1997

Judge Borman is interested in testifying about proposed amendments to
Rule 11. He does not express an opinion on the proposed amendments.

James W. Evans (CR-005)
Harrisburg, Pennsylvania
September 25, 1997

Mr. Evans summarily states that, the-proposed changes seem sensible to
him. A-

L] , Judge George P. Kazen (CR-006)
Chief U.S. District Judge
Southern District of Texas
Laredo, Texas
October 7, 1998

Judge Kazen states that the proposed changes to Rule 11 appear to be
helpful. He notes that the Committee has still not addressed the problem of RuleL1 I (e)(4) and the problem of rejected plea agreements and the defendant's
opportunity to withdraw a plea.

Judge Malcolm F. Marsh (CR-009)
United States District Judge
United' States District Court for the District of Oregon
Portland, Oregon
October 21, 1997

He is Judge Marsh is opposed to the proposed amendment to Rule 1 l(E)(1)(c).
He is concerned with allowing parties to agree to a specific sentencing range. He
fears that this practice will allow parties to agree to offense characteristics
regardless of the actual facts of the as found in the Pre-Sentencing Report. He
notes that the primary danger is allowing parties to bind the court to certain facts,
thus taking away more of the court's discretionary authority and shifting it to the
prosecutor's office.



Advisory Committee on Criminal Rules 4
Comments on Rule 11
March 1998

Thomas W. Hillier, II (CR-012)
Chair, Legislative Subcommittee
Federal Public Defender
Western District of Washington
Seattle, Washington
December 5, 1997 F7

Mr. Thomas Hillier, Chair, Legislative Subcommittee of the Federal Public
Defender, opposes the proposed amendments Rule 11 (c) concerning a defendant's Li
waiver of rights to appeal. He first commends the general purpose of ensuring
knowing, voluntary appeal waivers. But, he "strongly disfavors" the proposal. He
notes in his initial remarks that if the Committee does go forward with the
proposed amendments, the Federal Public Defenders urge cautionary language in
the notes that emphasizes the problems associated with appeal waivers. Mr. Hillier
cites United States v. Melancon, 972 F.2d 566, 569-580 (5th Cir. 1992) for its
arguments against appeal waivers. He attaches an article which identifies other
judges who believe that appeal waivers should not be used. Mr. Hillier believes
that the proposed amendment is premature and states that the Committee should
not go forward with any proposal on this issue until the courts have had an
opportunity to review all of the problems that appeal waivers present. He notes E
that the Supreme Court will eventually decide the issue. L

Judge Paul L. Friedman (CR-016)
United States District Judge
United States District Court for the District Court of Columbia V
Washington, D.C. L.
January 5, 1998

Judge Friedman is opposed to the proposed changes to Rule 11. He _
opposes the amendment because in his view there can be no valid waiver of such
appellate rights and that the proposed amendment would suggest that such waivers F
are lawful. He encloses his opinion in United States v. Raynor, Crim. No. 97-186
(D.D.C. Dec. 29, 1997) and a-copy of Judge Greene's opinion in United States v.
Johnson, Crim. No. 97-305 (D.D.C. August 8, 1997), to support his position.

I~~~~~~~
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Advisory Committee on Criminal Rules 5
Comments on Rule 11
March 1998

Mr. Kenneth Laborde (CR-017)
Chief Probation Officer
Eastern District of Texas
Beaumont, Texas
January 26, 1998

Mr. Laborde is opposed to the proposed changes to Rule 1 l(e)(1)(c). His
primary concern is that a defendant's sentence may be determined by prosecutors
and defense counsel before the probation officer has an opportunity to conduct a
pre-sentence investigation and apply the sentencing guidelines. He is also
concerned that parties "may be tempted to circumvent the guidelines" in order to
avoid trial. He emphasizes that the proposed changes to the Rule would deprive
the court of probation officers' expertise in this area. Finally, he writes that the
intended result of fewer appeals would occur, but that the quality of justice will
suffer, and this is too great a cost. .

L1,~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Magistrate Judge Richard P. Mesa (CR-018)
United States Magistrate Judge
Western District of Texas
El Paso, Texas
February 2, 1998

Judge Mesa supports the changes to Rule 11 (c) because he anticipates that
"many problems and questionable petitions" will be avoided.

Richard A. Rossman (CR-019)
Chairperson, Standing Committee on United States Courts of the State Bar

of Michigan
Detroit, Michigan
February 9, 1998

On behalf of the Standing Committee on United States Courts of the State
Bar of Michigan, Mr. Rossman, the chair, indicates that his committee is
"unanimous in its opposition to the proposed amendment to Rule 11 (c)(6). First,
the committee believes that waiver provisions have no place in plea agreements
and secondly, there is no need to highlight any particular provision in the

L agreement. Finally, a colloquy itself might raise confusion or inadequate
explanations regarding the provision. It has no objection to the other amendments
proposed for Rule 14.
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Advisory Committee on Criminal Rules 6
Comments on Rule 11 D
March 1998

Mr. Robert Ritchie (CR-020) V
Chairman, Federal Criminal Procedures Committee,
American College of Trial Lawyers
Knoxville, Tennessee\
February 11, 1998

Mr. Ritchie writes on behalf of the American College of Trial Lawyers and FT
'is opposed to the proposed changes of Rule 1 l(c)(6) because the changes would
institutionalize the practice of requiring criminal defendants to waive rights of
appeal and collateral attack of illegal sentences. He notes that "Rule 1 l(e)(1)(c)
already allows agreed-to sentences, which is an appropriate procedure through
which to ensure that a sentencing appeal is unnecessary." He states that the
proposed practice violates the Due Process Clause because the waiver would not
be knowing, voluntary and intelligent when a sentence has not yet been imposed.
In support of his rationale he cites United States v. Johnson, written by District
Court Judge Green (see, supra, Judge Friedman) and United States v. Melancon,
972 F.2d 566, 570-580 (5th Cir. 1992).

Carol A. Brook (CR-021a)
Chicago, Illinois

William J. Genego -

Santa Monica, California
Peter Goldberger

Ardmore, Pennsylvania
Co-Chairs, National Association of Criminal Defense Lawyers
Committee on Rules of Procedure
February 15,1998, ,

The NACDL strongly oppose the proposed amendment to Rule 1 I(c)(6)
on both procedural and substantive grounds. The NACDL recognizes the purpose
of the amendment is to ensure that defendants who are waiving their appellate
rights are doing so knowingly. But it believes that this proposed change would
signal the Judicial Conference's approval of appeal waivers. The NACDL states
that appeal waivers are "so inherently coercive and unfair that they should not be
tolerated in our system of justice." The NACDL believes that the amendment is
premature because it puts the Committee in the position of making law. This is
true in large part, the NACDL notes, because the courts of this country have t es

reached consensus on whether or not appeal waivers are constitutionally
permissible. The NACDL also believes that the amendment is premature because
the courts do not agree on what an appeal waiver means. The NACDL notes that
even courts who accept this practice disagree on what may be waived. The

L
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Advisory Committee on Criminal Rules 7
Comments on Rule 11
March 1998

NACDL expresses its support of the opinion of District Court Judge Friedman and
r Green in United States v. Raynor, Crim. No. 97-186 (D.D-C. Dec. 29, 1997) and
L United States v. Johnson, Crim. No. 97-305 (D.D.C. August 8, 1997). The

NACDL states that appeal waivers violate the constitution, violate public policy
and invite, and encourage illegal sentences where both parties to an agreement no
that their practices will not be subject to review.

Professor Bruce Comly French (CR-022)
Honorable Barbara Jones
Co-Chaipersons
ABA Criminal Justice Section
Committee on Rules of Evidence and Criminal Procedure
Washington, D.C.
February 17, 1998

The ABA supports the proposed change to rule 1 1(c)(6) that would make
a defendant aware of the waiver of any appellate rights. The ABA urges the
Commnittee to consider ABA Standard for Criminal Justice 14.1.4(c) that
encourages the court to make the defendant aware of possible collateral
consequences of pleading guilty. However, the ABA opposes the proposal to
change the second sentence of Rule I1 (e)(1)(C) because it mandates the court
acceptance of a plea binds the court to specific sentencing ranges. The ABA
generally supports the third sentence of (e)(l)(C) that would prohibit court
participation in any discussions between the parties concerning plea agreements.
However, it notes that ABA Standard 14-3.3 would permit the parties upon

L agreement to seek the judge's opinion about the acceptability of certain plea
agreements.

L
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter

RE: Proposed Amendment to Rule 24(c). Alternate Jurors

DATE: March 23, 1998

L

The proposed amendment to Rule 24(c) was designed to give the trial court the
L discretion to retain any alternate jurors after the jury has retired to deliberate.

Of the five comments received on the proposed change, three (all private
practitioners) support the change. The NADCL and ABA are opposed to the amendment.
The NADCL's opposition rests primarily on the argument that there is currently no

C provision in the Rules to permit an alternate juror to replace a juror after deliberations
L have commenced.
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Rule 24. Trial Jurors

2 (c) ALTERNATE JURORS.

3 (1) In General, The court may empanel noict
L ..

4 thatnot more than 6jurors in addition to the regular jury.jbe

5 d to sit as alternate jurors. An alternate

6 puro Alternt ejuror in the order inrwhich they-at called.

7 shall replace a juror jurors who, prior to tie tire the

8 ti tconside its verdict, becomes or is found become or

9 are-found to be unable or disqualified to perform juror their

10 duties. Alternate jurors shall (i be drawn in the same manner,

11 shall OH have the same qualifications, shall (iii) be subject to

4 12 the same examination and challenges, and shall take the

13 same oath as regular jurors. An alternate juror has and-sha1

14 have the same functions, powers, facilities and privileges as

15 -a regarjuror. the repula jtulOrs. 2= acltidaMtc jimo. wvo

r 16 . uu66. nout i 1Ca a Lual JUwi ' 1±allb dichuar ate tl

a 17 jm g ieties to consider it s verdict.

18 (2) PeremPtorv Challenges. In addition to

19 challenges otherwise provided by law. each Eaeh-side is

20 entitled to 1 additional peremptory challenge in-addition to

21 th5 o viscflow h law if I or 2 alternate jurors are

22 empaneled to be -ipanelled, 2 additional peremptory

L.. @



23 challenges if 3 or 4 alternate jurors are to-be empaneled

24 impled, and 3 additional peremptory challenges if 5 or 6

25 alternate jurors are empaneled to be impwlled. The 7

26 additional peremptory challenges may be used to remove

27 agains an alternate juror only, and the other peremptory

28 challenges allowed by these rules may not be used to remove 7

29 against an alternate juror.

30 (3) Discharge. When the jury retires to consider

31 the verdict, the court in its discretion may retain the alternate

32 jurors during deliberations. If the court decides to retain the 7
,

33 alternate jurors, it shall ensure that they do not discuss the

34 case with any other person unless and until they replace a

35 regular juror during deliberations.

COMMITTEE NOTE

As currently written, Rule 24(c) explicitly requires the court
to discharge all of the alternate jurors who have not been selected
to replace other jurors - when the jury retires to deliberate. That
requirement is grounded on the concern that after the case has been
submitted to the jury, its deliberations must be private and inviolate.
United States v. Houlihan, 92 F.3d 1271, 1285 (1st Cir. 1996), citing
United States v. Virginia Erection Corp., 335 F.2d 868, 872 (4th Cir.
1964).

e~~~~~~~~~~~~C
Rule 23(b) provides that in some circumstances a verdict may

be returned by less than twelve juros. There may be cases, however,
where it is better to retain the alternates when the jury retires, insulate
them from the deliberation process, and have them available should
one or more vacancies occur in the jury. That might be especially
appropriate in a long, costly, and complicated case. To that end the i
Committee believed that the court should have the discretion to
decide whether to retain or discharge the alternates at the time the
jury retires to deliberate. V

In order to protect the sanctity of the deliberative process, the
rule requires the court to take appropriate steps to insulate the L
alternate jurors. That may be done, for example, by separating the



alternates from the deliberating jurors and instructing the -alternate
jurors not to discuss the case with any other person until they replace
a regularjuror. See, e.g., United States v. Olano, 507 U.S. 725 (1993)
(not plain error to permit alternate jurors to sit in during
deliberations); United States v. Houlihan, 92 F.3d at 1286-88
(harmless error to retain alternate jurors in violation of Rule 24(c); in
finding harmless error the court cited the steps taken by the trial judge
to insulate the alternates). If alternates are used, the jurors must be
instructed that they must begin their'deliberations anew.

Finally, the rule has been-reorganized and restyled.

C.~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ .
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ADVISORY COMMITTEE ON
FEDERAL RULES'OF CRIMINAL PROCEDURE

PROPOSED AMENDMENTS TO RULE 24

L SUMMARY OF'COMMENTS: Rule 24

ill The Committee rceived five comments on the proposed amendment to
Rule 24: Three privatp ioners sprt the proposed amendment. The
National Association of Criminal Defense Lawyers and the American Bar
Association are opposedito the"ametndent in itipresentform.

I. LIST OF COMMENTATORS: Rule 24

CR-003 Jack E. Horsley, Esq., Craig & Craig, Matoon, Illinois, September
23, 1997

CR-005 James W. Evans, Esq., American College of Trial Lawyers,
Harrisburg, Pennsylvania, September 25, 1997

CR-0Il Prentice H. Marshall, American College of Trial Lawyers, Ponce
Inlet, Florida, November 14, 1997 7

CR-021a National Association of Criminal Defense Lawyers Committee on
Rules of Procedure (Carol A. Brook, William J. Genego, Peter
Goldberger), February 15, 1998 L-i

CR-022 ABA Criminal Justice Section, Committee on Rules of Evidence V
and Criminal Procedure (Professor Bruce Comly French, Honorable
Barbara Jones, Co-Chaipersons) Washington, D.C., February 17,
1998

IEL COMMENTS: Rule 24

Jack E. Horsley, Esq. (CR-003)
Craig & Craig
Matoon, Illinois
September 23, 1997

Mr. Horsley favors the proposed changes. L I



Advisory Committee on Criminal Rules' 2
Comments on Rule 24
March 1998

James W. Evans (CR-005)
Harrisburg, Pennsylvania
September 25, 1997

Mr. Evans states that the proposed changes seem sensible to him.

Prentice H. Marshall (CR-011)
Ponce Inlet, Florida
November 14, 1997

Mr. Marshall is very much in favor of the proposed amendment to Rule
24(c) which would allow district judges to retain alternate jurors during
deliberations so that they may be substituted for juror who becomes incapacitated

L during deliberations. He is not opposed to any of the proposed changes.

rem
I'll , Carol A. Brook (CR-021a)
L Chicago, Illinois

William J. Genego
Santa Monica, California

Peter Goldberger
Ardmore, Pennsylvania

Co-Chairs, National Association of Criminal Defense Lawyers
Committee on Rules of Procedure
February 15,1998

The NACDL urges that the proposed amendment not be adopted because
at the present time there is no provision which would allow an alternate juror to
replace a regular juror after deliberations have commenced. It notes that if the
Committee's intent is to enable alternates to replace jurors during deliberations, the
Committee should propose an amendment which says so forthrightly.

Professor Bruce Comly French (CR-022)
Honorable Barbara Jones

kt. Co-Chaipersons
ABA Criminal Justice Section
Committee on Rules of Evidence and Criminal Procedure
Washington, D.C.

The ABA opposes the proposed change to Rule 24(c) that allows for the
retention of alternate jurors once jury deliberations begin. Quoting ABA Standard
for Criminal Justice 15-2.9 it notes that allowing this practice increases risks of the



Advisory Committee on Criminal Rules 3
Comments on Rule 24
March 1998

jury returning a verdict based on "a less than thorough evaluation of the evidence."
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor David A. Schlueter, Reporter

RE: Proposed Amendments to Rule 30

DATE: March 24, 1998

The Committee received only six comments on the proposed change to Rule 30,
which would permit the trial court to require the parties to file their requests for
instructions before the trial starts. Under the current rule that practice is not permitted.
The majority of those commenting support the change. A summary of the comments
received is attached, along with a copy of the published rule.

The NADCL opposes the change, largely because in a criminal case the defendant
could be required to reveal the theory of his or her case before the trial actually starts,
which would give the government another unfair advantage. It proposes that the rule be
redrafted to state that a criminal defendant may not be required to submit its proposed
instructions until after the government has rested, and that in any event, the defense should
have the absolute right to submit additional requests after both sides have rested. The
current rule, however, already permits to some extent what the NADCL fears. Under the
present rule, a trial judge in a criminal case could require the prosecution and defense to
file their requested instructions as soon as the trial commences, e.g. in the middle of the
government's case.

Also attached is a copy of correspondence from Judge Stotler who notes that in
addition to the timing issues addressed in the proposed amendment, there may be other
issues--identified by the Civil Rules Committee in its consideration of similar amendments
to Civil Rule 5 1--which may arise with regard to Rule 30. Those materials raise some of
the issues discussed at earlier meetings on the proposed amendment to Rule 31, i.e., some
of the advantages and disadvantages of requiring pretrial submission of issues. Of course,
the point raised by the NADCL concerning the defendant in a criminal case do not arise as
such in the civil setting where pretrial discovery and pleadings practice has probably given
both sides a good idea what the case will be about. In complex criminal cases,. where
such notice is not normally required there may be even a greater benefit for the court to
see what the government and defense will be arguing and thus better inform the trial court
what the evidence is likely to show. The other issues raised the materials seem to focus on
preservation of error issues vis a vis requests and objections to instructions-an issue not

r- addressed at all in the currently proposed amendments to Rule 30.

4
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Rule 30. Instructions

-1 Any party may request in writing that the court

2 instruct the jury on the law as specified in the request. The

C Or l 3 request may be made At at the close of the evidence or at

4 ,,;such muy earlier time, thatas the court, reasonably, directs,-,ny

5 Fa` L umay fif wrt ±uests s t that the co t miestL Uct L J j my

6 :o th I V. At th same

7 copy of the request shall be furnished to all other parties.

L ~ ~ ~~8 f uf h teJi est shall be. f~in-nshd to all pafm

9 Before closing arguments. the -he court shall inform counsel

10 of its proposed action on the requests uo the e s p

11 to th± mguets to tlhe ,. The court may instruct the jury

i L 12 before or after the arguments are completed, or at both times.

13 No party may appeal from 5s s any portion of the

14 charge or from anything omitted oemission -erfiro unless

15 that party objects Hereto before the jury retires to consider its

16 verdict an L -statg distinctly the matter to which

1,7 objection is made dudtparty-objeets and the grounds forofthe

18 objection. An opportunity must Oortuity y be given to

L 19 object make theobje out of the j s hearing ofthe-jury

20 and, on request ofny- r, out of the jpujr' presences-the

21 A.

L



COMMTTEE NOTE

The amendment addresses the timing of requests for
'instructions. As currently written, the trial court may not direct the
parties to file such requests before trial without violating Rules 30
and 57. While the amendment falls short of requiring all requests to
be made before trial in all cases, the amendment now permits a court V
to do so in a particular case or as a matter of local practice under local
rules promulgated underRuple57.i,, ,,
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ADVISORY COMMITTEE ON
FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENT TO RULE 30

I. SUMMARY OF COMMENTS: Rule 30

The Committee received six comments on the proposed changes to Rule 30. A district
judge and three practitoners, two of whom are also members of the American College of Trial
Lawyers support the proposed amendment. The National Association of Criminal Defense
Lawyers is adamantly opposed to the amendment. A circuit executive suggests that the rules
allow court to amend their local rules to permit the practice embodied in the proposed changes to
Rule 30.

II. LIST OF COMMENTATORS: Rule 30

CR-003. Jack E. Horsley, Esq., Craig & Craig, Matoon, Illinois, September 23, 1997

CR-005 James W. Evans, Esq., Harrisburg, Pennsylvania, September 25, 1997

r CR-007 Judge Malcolm Muir, District Court Judge, Williamsport, Pennsylvania,
October 10, 1997

CR-011 Prentice H. Marshall, American College of Trial Lawyers, Ponce Inlet, Florida,
November 14, 1997

CR-015 Gregory B. Walters, Circuit Executive for United States Courts for the Ninth
L Circuit, San Fransisco, California, December 4, 1997

CR-021a National Association of Criminal Defense Lawyers Committee on Rules of
Procedure (Carol A. Brook, William J. Genego, Peter Goldberger), February 15,
1998

IL COMMENTS: Rule 30

Jack E. Horsley, Esq. (CR-003)
Craig & Craig
Matoon, Illinois
September 23, 1997

Mr. Horsley favors the proposed changes.



Advisory Committee on Criminal Rules 2
Comments on Rule 30
March 1998 J

James W. Evans (CR-005)
Harrisburg, Pennsylvania 9

September 25, 1997

Mr. Evans states that the proposed changes seem sensible to him.

Judge Malcolm Muir (CR-007) K
District Court Judge
Middle District of Pennsylvania
Williamsport, Pennsylvania
October 10, 1997 -r

Judge Muir supports the idea of allowing judges to charge the jury before closing
arguments because it is better for counsel to know what the charge will be before they begin their
arguments. He suggests that if closing arguments are made before the charge, the court should
inform counsel before closing arguments of its proposed action on the requests. K
Prentice H. Marshall (CR-011)
Ponce Inlet, Florida V
November 14, 1997

Mr. Marshall favors the proposed change to Rule 30 which gives the trial court the
discretion to require or permit parties to file requested jury instructions before trial.

Judge Gregory B. Walters (CR-015) L
Circuit Executive
United States Courts for the Ninth Circuit
San Fransisco, California
December 4, 1997

Judge Walters recommends that Rule 30 be amended to authorize local rules which i
require that criminal jury instructions be filed before trial. He notes that the benefits are that the
court has before it each party's theory and that there is no interruption in the flow of the trial.
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Advisory Committee on Criminal Rules 3
Comments on Rule 30
March 1998

rm Carol A. Brook (CR-021a)
Chicago, Illinois

William J. Genego
Santa Monica, California

Peter Goldberger
Ardmore, Pennsylvania

Co-Chairs, National Association of Criminal Defense Lawyers
Committee on Rules of Procedure
February 15, 1998

The NACDL objects to the proposed amendment which would require parties to file their
requested jury instructions before trial. The NACDL is opposed to this amendment because "it
appears to authorize the district court to require the defendant to reveal the theory of the defense
prior to the commencement of the trial." The NACDL contends that this would give the
government another-undue advantage in the prosecution of criminal cases. It notes that a criminal
defendant is entitled to instructions on the evidence that has been presented, but that a defendant
often does not know what this evidence will be until witnesses have taken the stand. This
proposed amendment would expand Rule 12 without a showing or informed debate on issues.
The NACDL believes that the reasons behind the proposed amendment is convenience for the trial
judge and not "any perceived need to promote the administration of justice." The NACDL says
that the Rule should make clear that the defendant must never be required to submit its charge
before the government has rested its case and that at the very least have the absolute right to
submit additional requested instructions after the close of all evidence.
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COMMItEEON RULES OFPRACTICEAND PROCEDURE
OF THE

JUDICIAL CONFERENCE OFTHE UNITED STATES
WASHINGTON, D.C20544

ALICEMARIEHSTOTLER CHAIRS OF ADVISORY COMMIfTTEES
AUCEARI CHAIR

WILL L. GARWOOD
PETER G. McCABE APPELLATERULES

SECRETARY
ADRIAN G. DUPLANTIER

BANKRUPTCYRULES

PAUL V. NIEMEYER
MEMORANDUM CMLRULES

W. EUGENE DAVISok .>March 16, 1998 CRIMINALRULES

To: Judge W. Eugene Davis FERN M. SMITH
L Professor David A. Schlueter

- From: Judge Alicemarie H. Stotlerj

Re: Overlapping Informatiorom Civil Rules

L In reviewing the agenda book for the upcoming Civil Rules meeting, I noted that

they are considering an amendment tQ Civil Rule 51 similar to the amendment to Criminal Rule
30 published for comment last fall. Beyond the question of the timing of the submission of jury
instructions, however, Professor Cooper identifies several other issues that may need to be
addressed if the rule is amended. In light of the similarities between the two rules, I am enclosing
a copy of Professor Cooper's memo on the subject for the consideration of your committee.

Also, John Rabiej may have already forwarded to you the correspondence between
Professors Cooper and Capra on the subject of Civil Rule 44. If not, I have enclosed it now for
your information. As you can see, Criminal Rule 27 may be implicated.

L , I look forward to seeing you both next month in Washington.

enclosures

cc (all w/o enc.):
Judge Paul V. Niemeyer
Professor Edward H. Cooper
Professor Daniel J. Capra
Mr. John K. Rabiej

g:\d0csMoM\mlo3NcriMnk30 civ51.wed
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Fq irog civi± Agenaa , p/ots
'. o'Zriminal: -Rule 3D -.

-Rule 51:, Requests Before Trial, and More:

'In the -wake of-its review of local rules, the Ninth Circuit
Judicial Council has recommended that Civil Rule 51 be amended "to
,authorize local rules requiring the ifiling', of civil jury

L zinstructions before "trial.'" This recommendation raises. at least
three distinct questions. The most obviious is whether it is good

C policy to require~ that requests for instructions be filed before
trial in some cases or in all cases. If pretrial request deadlines
are, desirable, it must, be decided whether this .matter should be
confided to local rules or instead should ,be approached Jin a
national rule., On^,the fa"ce of it, there is no apparent reason to
relegate this matter to local, option. ,It is difficult to imagine
va~riatioins in' _,local circumstances that make'l. this policy more
desirable in some parts of the country but less ,desirablein other
parts. No more will'be said about this question. The third and
least obvious question is whether a general change in 'the Rule.51
"request deadline should be the only change proposed for Rulel 51.
Rule 51 notoriously "does not say what, it means, ,and does not mean
what it says." If some' part, of the ,requestIobjection-review
question is to be addressed, perhaps the rule 'should be approached
as an Jntegrated whole. ,

This :,Memoranjdum ,is designed "only -to intrbduced".the topic.
There is little reason to anticipate time ,forsufficient

L deliberation at the March, l998 Advisory Cobmmittee zmeeting. Two
questions are pos~ed: Should Rule 51 'be approached ataAll? If some
Rule 51, ;changes are to be studied,, sh'ould , the fll range of
possibly desirable changes be considered?,

Pretrial Insttruction R 6ees s-

The first' sentence of Rule 'now rends:

At the closeof the'evidence ,asuchearoier time.
' during,,triala .the'court reasonably directs, any party
may file written '+requiests'l that the

juryon te la as et) forth'inthreus.
FE This sentence seems to limit h e Lcourt's authority to

directing that lirequests filed beforet helose of the evidence be
-filed "during Itrial," nohtbefore tria Itj is difficult to find
anything in the generalities of Rule l6 that can be read as an
implicit license to direct earlier requests.-Local' rules that
require pretrial', requests are at greatrisk of being held invalid
as inconsistent with Rule 51.

. .Three principal? advantages seemi to underlie_,the interest in
.pretrial juryIrequeses * Pretrial requests will help the court if
it wishes to provide preliminary instructions at the beginning of
the ,trial.> Allt91 parti~es wi~ll,,have a better ,,idea of the instructions
likely to be'given, a can shapetrial, presentations accordingly;
this advantage would be enhanced if the court were required to make
at least prelI rulings on the ireqiuests before trial. The
court will havef oretime to consider' the retuests, '.particularly if
it is lnot rqure tp nmakqfinal rulings before trial. There may
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be incidental advantages as well. The competing requests may focus
the dispute in ways that support renewed consideration of motions
to dismiss or for -summary judgment.. The better focus may instead
suggest that potentially dispositive issues be tried first, cf. fl
Rules 16(c) (14). and 50(a), or be designated for separate trial. iJ
Advantages of this sort are most likely to be realized if, the
instruction :requests are made part of the pretrial conference
,procedure.

'The potential disadvantages of pretrial instruction requests
arise, fromtinabilitty to predictjusdt what the evidencewillk reveal.
In ~smaller N~lpart, l gthe problem is that wishful parties may' requestinstructions 'on issues that will not be supported y trial
evidence n agth problem-is that even wishful p esmay notanticiateal 'of Itthei issues' that * will "be ,supported, bytrial evidence. 1dfllljl;It pl,1will noti q~do toQ prohibit requests as untimely
w hen there w oofail to anticipate the evidence thatsupports, thereutn

ThI seimplest, wayto accommodate Ithese conflicting concerns
wouf ld betolj s#triikei e limiting Ilanguage from TRule Zl:.

At the close of the evidence or at such earlier time Ld~uring, lthc~l trial as the court reasonabl ctst,, any
,yar ty mayflel written requests * nably diret any

The Commttee Ndei !~could point to th reasons thati may Justify
a thai lists be filed befpretrial, particularly in
comple cas 44he phos for c aution als phouild be Pointed out.One of th cauin ngi be 'a reflectid on the meanin~g'of Rule L-
51s fo urthsepntece: UNo party, may assign as error the giving orthe f~uet iea ntruction uxnless ~the party'bet hrt
before the jury retirest to 'consider verdict *i* * This
sentencea it is enough to make arequest for thef A ! 1polil 4thr l hei, , jobjection j j ,ef oreiil 5the1 juy retires.

The e Sl ifaere eas ar utyhto re tand there d
is , dt~ td4~eqest~ony i atimely'request is mde

it reafansRe 51 in more general terms issugge tdb ~~inr bervation ,that. might' be -written to
e l the A Ce etiela relquest iand an obection. It iseasy~ .6 i ~~ t ira ue51., It can~ be revised to
coneitms

GeneralRule 52 eViso

Rule 51 can be read easily only by thse who already know whatit means. A 1part wo ansan issue covered, by instructions mustdo bothi of ~ two thns,~aea timely reustj and then separately
object tto failure to qgive the request[ as made. The cases thatex la tened,~ to'ew thet request by way, of, ~obj pction suggest
that 6eptitionis n t i part to ensurethat the court has not
simply ~forgotte te rqust' or it, intentlioni to' give the 7instruto, n i ~att how the J~r hati has failed in
its atemtofItust einstruction in
bett formattetto address an omtteebysubmissions
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to the court after the request deadline fails because it is not an
"objection" but an untimely request. Many circuits, moreover,
recognize a "plain," "clear," 'or "fundamental" error doctrine thatallows reversal despite failure to comply, with Rule' 51. This
doctrine is explicit in the general "plainerrors" provision of
Criminal Rule 52; the contrast between this general provision and
Rule 51 has led some- circuits ,to reject the plain error doctrinefor civil jury instructions.

Although unlikely,. it also is possible, that the formal
requirements of Rule 51 ''may discourage the timid, from makinguntimely requests that would be granted if made. Requests framed
as objections may well be- given, despite' the risks that tardy
requests will seduce the court into error, confuse the jury, or atleast unduly emphasize one issue.

Present Rule 51 is set out as a prelude to a revised draft,adding ,only numbers ,,to indicate the points at which distinct
thoughts emerge in the text:

(1: Requests] At, the close of the evidence or ,at suchearlier time during the trial as the court reasonably
directs, any lparty may file written requests that the
court instruct the jury on the law as set forth in the
requests. The court -shall inform counsel of its proposed
action'upon theS requests prior to their arguments to the
jury. ([2 - ..Instructions] The court, at its election, may
instruct the jury before or after argument, or both. (3:
Objections] No party may assign as error the giving or
the failure' to give an instruction unless that party
objects thereto before the jury 'retires to consider its
verdict, stating ,distinctly the matter objected to and
the grounds of the objection. ',Opportunity shall be given
to i,make the objection out of the hearing of the jury.
The following draft Rule 51 is only,,an ,approximation thatsuggests many of the issues that might be addressed by a

compre ensive attempt ito adopt a rule that better guides parties
and courts:

L~~~~~~~~ ., ',2~'.'

L~~' ,1

L~
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Rule 51. Instructions to Jury: Objection

(a) Requests. A party may file written requests that the court
instruct the jury on the law as set forth in the requests at
the close of,'the evidence, or at an earlier reasonable time
directed by .the court. The court must inform the parties of
its proposed action on the requests before jury arguments.
-The courtmay,- n its discretion, permit an untimely request
f[to be] made, at any time befr the jury et irestoconsider
its verdict. .

(b) Objections. A party may object to an, instruction or-the failure
t 9 give an instruction before ,.the jury retires to consider its
verdict, stating distinctly the' matter objected to and the
grounds of the objection. Opportunity must e given to make
the objection' out of the jury's hearing.,

(C) Instructions& The court may instruct the'jury at any'time after
trial begins. Final instructions must be givenr,to the jury
before or after argument, or both. H

(d) Forfeiture; plain error

(1) -,A party may not, assign as error a' mistake in an
instruction actually made unless the party made a proper
objection under subdivision (b).

(2) A party may not assign as error a failure to give an H
instruction unless the party made a proper request under
subdivision (a), and - unless the court made it clear H
that the request had been considered and rejected - also
made a proper objection under subdivision (b). fl

U
(3) A court may set aside a jury verdict for error in the

instructions that has not been preserved as required by E
paragraphs (1) or (2), taking account of the obviousness
of the error, the importance of the error, the costs of
correcting the error, and the importance of the action to U
nonparties. C
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comittee Note
Rule '51 is revised to capture many of the interpretations that

have emergedin practice. The revisions in text'will make uniformthe conclusions reached by a majority of decisions on each poizt.
*Requests. Subdivision (a) ,governs;,.- requests. Apart from theC ,,,,plain error doctrine recognized in subdivision (d) (3),, alcourt isnot obliged to instruct the jury on issues raised by the evidence.unless a party requests an' instruction. The revised rulerecognizes the court' s authority- to direct that requests besubmitted-before trial Particularly in complex cases, pretrial

Lreuests can help the parties preparefor trial. ,In addition,pretrial 'requests may focus the' case ,in .,ways that invitereconsideration of motions to&,'`jdismiss, or for asummary judgment.Trial, also- may be shaped by4severing some matters for separatetrial, or' by dire'cting that trial beginwith issuesthat may
warrant disposition by ugent as a matter of, law; see Rules16(c) (14)- and 50(a). The rule permits the court to further support
these purposes by informing the parties of its action on theirrequestps ,before ,trial. It seems likely that the deadline fort ' ~pretrial reques'ts',.willhofe',e .cnncelltg'tal, pretrialw rconferernce. ,,,, di ill often,,be connected to a fin

The risk-in directing a, pretrial request, deadline is that
unanticipated trial evidence may ,'raise new issues' orreshape issues
the parties Ithought they had understood. The need for, a pretrialrequest deadline may,, not, be great in an action that involves well-settled law that is familiar to the court. 'Couts shod'avoid aroutine practice of ,directi ngpretrial requests.

r Untimely requests`are often accepted, at times by acdting on an
,,Tobj ection tdthe_'fe 'failure to give an, iistructio, on an lisue, thatwas not framied by atimely request. The revised rule exressly
recognizes the court's discretion to act on an untimel, request.The Most imprtant, consideration ,int exercising discretlion is theimportanc ofth ise to the ~ca'se, S h~~o h ssue lies toh pi errthat woulId be rec
(d) (3, ther reason, togte

7~ ~ ~~~~I gnivcios udvii ()expesyatoie rlmnr

L of theruct thebeginingas MAe a timly reqiaest al msu befonsidard tothe 'uerythe request deaLe. th or likelit
is thtgo reasons will appear for f ti i ougrs to eo ianL ~ imotatIssue.' C rs alomust remaz ~wary o izwvr,, of therisks ~p~se Ib tdy requests'. Hurridaci inth cosnminuts oftrial'mayinvite error. A j* be onfte byoatardy 'n truton,4 maeafter the~' mai an ,:Id in"anyeeny lbe mised o focus undue ditnlinoi th 'issuesisoatd nd mpaszed by atardy instrcin

Objecions No~changei intede in t reqt4,zrhemets forMakin' betos
Xflst2"U6os.Sbdvsion (c) expressl y authorizs preliminaryL ~~instrutions at, tebeinning of the trial, a device that may be ahelpfu aid tthjury. In cases of unsaI egho opeiyintriminsrucios also 'may be made during the course of trial.
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Forfeiture and plain error. Many cases hold that a proper Drequest for a jury instruction is not alone enough to preserve theright to appeal failure to give the instruction. The request mustbe renewed by objection. An dbjection, on the other hand, issufficient only as to matters actually stated in the instructions.Even if framed as an objection, a request to include matter omittedfrom the instructions is just that, a request, and :is untimelyafte th clse f te eidece.This doctrine is appropriate whenthe court may not have suffciently focused on the request, or maybelieve- that the request 'has been ,granted in substance although in

prese~~~~~~~~~~~~~~soP t for the

dif ferent words. Tis"Idoctrine "may" also prv I ra o hunwary who fail to add an objecti after the ourt hasmade itcle~ar that the rtI equest- has -lbeen considered and'l~,,Ireje1cted on, themerits. The authority o act? on An untimely "' _eSt. despite afailure to ~,objlecdt is elstablishe insudivision ,I(a).i~ Sudi~visioni
Cd) (2 salieshwies au r pr ev the t attatimely, iljrequest', jOdespite a' failue ~o ~add an Mbeton,,III! 1w en thecour t has made'T11,,dlear it~ cotside"ration 4nd" rejtgctin, ~of th

eque ' s t. 
' ,11l

Many~ fircuits have IIrecognized the, power to" errosnoPrese1v§d ~undelr Rul.e 5,1'iin exceptional case& Th oudtinoth sea"Idecisionsista a district court owes a) duyt theparties', to the law,, and to the juryt give, correct 'tcrinstructionson thei14,,fudamental, elemnents of, anaton hs yI's lLshapedbat least the four facors enumerated in subdiiinC)()
The obviousness of i~lhei erro reuces ,ithe ed~ e~ hpartie-s Ito heip the couiiit with -the law, and ~alsob~'o oitobl igato to' I~provide 'reasonabl~y 1learneid jug Ovointurns not only on how elte a is. etebtas nhwffamilia the ~Aricull~i aread o'f law ~shioul~dbeto stjds.Clearly se 'tte buextcljofsnt

T&import e ofth error .!mtjs't be-1e tol theissu pays~i in the pcific case;, what.110is" funat asfed omay 1~eihrl, in' anotherl~h ', IIPortance ofobvioi s.K 1 h otobvious P eape! ~ta wasLclearystlda etimed io the 'ist c~n A1 ~beoverr db h ie~fappeal

Tecos~ts Ilof corr~ecting an eror are.la Uafce~k ~'ai~factor." I~f a, cdpt new trial must be [ o othe reasons,ordinayriVan intuto rrori at the f irst tilcnb orrectedf or the econd tria wtotsignif iCant ~I'lcot 'ARle4 edictmay ezal cretinwiou.furthper pro"eedng"
Ina cas tht1em clse to the'fndmta ro lieaccoutaso ma etkno h mact JLIAvrit~a aeononpare.~ Comnec~pe repoie by, acin~ta tackgovernetactions, or prvtdsrmiain
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, 'Reporter

RE: Proposed Amendments to Rule 31

L DATE: March 23, 1998

L The proposed amendment to Rule 31 deletes subdivision (c), which related to
criminal forfeiture--a subject now covered in proposed new Rule 32.2.

The Committee received no comments on the proposed change.
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Rule 31. VerdictK~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 1

7 2 (c) CmUI~flNmA Icrerueu. If h dictment or the

3 aifvbatioui ibt t i st o etratt u pxujj i; . cct t

K 4 iiiiiiiuial4 2 fbifeitume, a spe~ial vedc'hHb icft~ii~d asto f

5 extent of tL roperu~ty .*ect to fbrf1eit=±, if Mr±.L 4

COMMITTEE NOTE

L The rule is amended to reflect the creation of new Rule 32.2,

which now governs criminal forfeiture procedures.
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ADVISORY COMMITTEE ON
FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENT TO RULE 31

L.1
L SUMMARY OF COMMENTS: Rule 31

The Committee received no written comments on the proposed change to Rule 31. C

]IL LIST OF COMMENTATORS: Rule 31

None L
ILL COMMENTS: Rule 32

None
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter

RE: Proposed Amendment to Rule 32

DATE: March 24, 1998

The proposed change to Rule 32(d), which would delete all of paragraph (d)(2) is
a technical amendment. That provision would be replaced by proposed new Rule 32.2.

The Committee received no comments on the proposed amendment.
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Rule 32. Sentence and Judgment

2 (d) JUDGMENT.

3

4 (2) Criminal Forfeiture. Forfeiture procedures are

77 5 governed by Rule 32.2. If a verdict conti a ifindn that

6 purioper ;5 bct to S . il foriiu c Ol f a dif f i.t

7 enters a gat plea suj.ting xpeity tu sudh fe-,-- it .

F 8 ~~uuit may ~8 ete± a pelfir~inary, widet of fboffctu±e crftk~n

9 providing noticeo th ci defmii.t and a ream0uiak

ff.o 10 pitmity to be head nt ti±in ad form of th o

1~~~~~~~1
- I - ~~~~12 sez the propety s~bject to fbrfcitwe, to cohr- ml

I ~~~ ~~~13 discovery that the court coiisides proper to hlip idenWiif,

14 * dat,, of tIh proety, a=d to beg pmeeedin :

15 -coisen vvith ny tatury r ptann

16 ailLjr Lcings and the ±ights of tid parties. At

17 setnig a finzal order off ifcbj.ti. shaff be inad part of the

. 18 sitnce and ini d in tic judigment f TL curt =ay

19 iriuide i., fie flual o±dc 1 s L&h cmitions a may be

L 20 mww*ncayt vheo wpoet

r ~ ~~ ~~~21 pedigan ppa
22

.f.=V COMMITTEE NOTE

The rule is amended to reflect the creation of new Rule 32.2,
which now governs criminal forfeiture procedures.



ADVISORY COMMITTEE ON L.'
FEDERAL RULES OF CRIMINAL PROCEDURE A

L
PROPOSED AMENDMENT TO RULE 32

L SUMMARY OF COMMENTS: Rule 32

The Committee received no written comments on the proposed change to Rule 32.

IL LIST OF COMMENTATORS: Rule 32

None

III. COMMENTS: Rule 32

None
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter

RE: Proposed Rule 32.2

DATE: March 25, 1998

Attached are copies of Rule 32.2, as it was published for public comment, a
summary of the written comments on the new rule, and a copy of a response from
the Department of Justice to comments submitted by NADCL.

Judge Davis has appointed a Rule 32.2 subcommittee to focus specifically
on the new rule and the written comments submitted to the Committee. That
subcommittee consists of Judge Dowd (Chair). Mr. Pauley, Professor Stith, and
Mr. Josefsberg. A copy of his appointing letter is also attached.

Finally, I have attached a memo from John Rabiej concerning some
possible ambiguities in use of the term "ancillary proceeding" in Rule 32.2(d), and
suggests some clarifying language.

Several witnesses will testify on Rule 32.2 at the hearing to be held before
the Committee meeting on Monday, April 27th, including representatives from the
NADCL and the DOJ..
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32.2. Criminal Forfeiture

1 (a) INDICiMENT OR INFORMATION. No judgment of

2 forfeiture ma be entered in a criminal proceeding unless the

3 indictment or information alleges that a defendant has a

4 possessory or legal interest in property that is subject to

5 forfeiture in accordance with the applicable statute.

6 (b) HEARING AND ENTRY OF PRELIMINARY ORDER OF

7 FORFEITURE. As soon as practicable after entering a guilty

8 verdict or accepting a plea of guilty or nolo contendere on any

9 count in the indictment or information for which criminal

10 forfeiture is alleged, the court shall determine what property

11 is subject to forfeiture because it is related to the offense. The

12 detemination may be based on evidence aready in the record.

13 including any written plea agreement. or on evidence adduced

14 at a post trial hearing. If the property is subject to forfeiture.

15 the court shall enter a preliminary order directing the

16 forfeiture of whatever interest each defendant may have in the

i 17 propery. withou determining what that interest is. Deciding

18 the extent of each defendant's interest is deferred until any

19 third pa-rt claiming an interest in the property has petitioned

20 the court to consider the claim. If no such petition is timely

21 filed, and the court finds that a defendant had a possessory or

22 legal interest the propert is forfeited in its entirety



L
23 (C) PRELIMINARY ORDER OF FORFEITURE. When the

24 court enters a preliminary order of forfeiture. the Attorney

25 General may seize the property subject to forfeiture: conduct

26 any discovery as the court considers proper in identfyingt

27 locating or disposing of the property and commence

28 proceedings consistent with any statutory requirements

29 Paining to third-party rights. At sentencing -or at any K
30 time before sentencing if the defendant consents - the order

31 of forfeiture becomes final as to the defendant and shall be

32 made a part of the sentence and included in the judgment.

33 The court may include in the order of forfeiture whatever

34 conditions arerasonably necessary to preserve the propert' £
35 value pending any appeal.

36 (d) ANCILLARY PROCEEDING.

37 (1) If. as prescribed by statute. a third party files a

38 petition asserting an interest in the forfeited property. the V
39 court shall conduct an ancllary proceeding. In that K

40 proceeding. the court may consider a motion to dismiss the

41 petition for lack of standing. for failure to state a claim upon

42 which relief can be granted. or for any other ground. For

43 purposes of the motion. the facts set forth in the petition are

44 asmedtobeu.



L - / 45 (2! If a Rule 32.2(d)(1) motion to dismiss is denied.

461 -or not made. the court may permit the parties to conduct

1 47 discovery in accordance with the Federal Rules of Civil

48 Procedure to the extent that the court determines such

49 discovery to be necesy or desirable to resolve factual issues

50 before conducting an evidentiary hearing. After discoverv

51 ends, either party may ask the court to dispose of the petition

L 52 on a motion for summar= judgment in the manner described

53 in Rule 56 of the Federal- Rules of Civil Procedure.

54 (3) After the ancillary proceeding. the court shall

-55 enter a final order of forfeiture amending the preliminary

56 order as necessary to account for the disposition of any third-

57, pul partpeifion,

58 (4) If multiple petitions are filed in the same case.

59 an order dismissing or gnting fewer than all of the petitions

60 is not appealable until all petitions are resolved, unless the

Or~~~~~~~~
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61 court determines that there is no just reason for delay and

62 directs the entry of final judgment on one or more but fewer -

63 than all of the petitions.

64 (e) STAY OF FORFEITURE PENDING APPEAL. If the

65 defendant appeals from the conviction or order of forfeiture,

66 the court may stay the order of forfeiture upon terms that the

67 court finds appropriate to ensure that the property remains

68 available in case the conviction or order of forfeiture is

69 vacated. The stay will not delay the ancillary proceeding or

70 ' the determination of a third party's rights or interests, If the

71 defendant's appeal is still pending when the court determines L
72 that the order of forfeiture shall be amended to recognize a

Li
73 third part's interest in the propert, the court shall amend the

74 order of forfeiture but shall refrain from directing the transfer

75 of any propr or interest to the third party until the

76 defendant's appeal is final, unless the defendant consents in

71

iF-
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77 writing, or on the record, to the transfer of the property or

78 interest to the third party.

79 ! (f) SuBsrum PROPERTY If the applicable statute

80 authorizes the forfeiture of substitute property the court may

81 at any time consider a motion by the government to order

82 forfeiture of substitute property If the governmentmakes the

83 requisite showing. the court shall enter an order forfeiting the

L_ 84 substitute property, or shall amend an existing preliminary or

85 final order to include that property.

COMMNITEE NOTE

Rule 32.2 consolidates a number of procedural rules
governing the forfeiture of assets in a criminal case. Existing Rules
7(c)(2), 31(e)-and 32(d)(2) are also amended to conform to the new
rule. In addition, the forfeiture-related provisions of Rule 38(e) are
stricken.

Subdivision (a)* Subdivision (a) is derived from Rule 7(c)(2)
which provides that notwithstanding statutory authority for the
forfeiture of property following a criminal conviction, no forfeiture

L order may be entered unless the defendant was given notice of the
forfeiture in the indictment or information. As courts have held,

L subdivision (a) is not intended to require that an itemized list of the

L



property to be forfeited appear in the indictment or information itself;
instead, such an itemization may be set forth in one or more bills of
particulars. See United States v. Moffitt, Zwerling & Kemler, P.C, 83
F.3d 660, 665 (4th Cir. 1996), affig 846 F.'Supp. 463 (E.D. Va. 1994)
(Moffitt I) (indictment need not list each asset subject to forfeiture;
under Rule 7(c), this can be done with bill of particulars). The same 7
applies with respect to property to be forfeited only as "substitute,
assets." See United States v. Voigt, 89 F.3di 1050 (3rd Cir. 1996)
(court may amend order of forfeiture at any time to include substitute
assets),

Subdivision (b). Subdivision (b) replaces Rule 3 1(e) which
provides that the jury in a criminal case must return a special verdict
"as to the extent of the interest or property subject to forfeiture." See
United States v. Saccoccia, 58 F.3d 754, 785 (1st Cir. 1995) (Rule
31(e) only applies to jury trials; no special verdict required when
defendant waives jury right on forfeiture issues). After the Rule was
promulgated in 197,2,lchanges in the law created several problems.

The first problem concerns the role of the jury. When Rule
3 1(e) was promulgated, it was assumed that criminal forfeiture was
akin to a, separate criminal offense on which evidence would be
presented and the jury would have to return a verdict. In Libretti v.
United States, 116 S. Ct. 356 (1995), however, the Supreme Court
held that ,criminal, forfeiture constitutesl an aspect of the sentence
imposed in a criminal case and, that the defendant has no
constitutional right to have the jury determine any part of theforfeiture. The special Yerdict require nt in Rule 31(e), the Court
said, is, in the nature [lf a! lstatutory, right that can be modified or
repealed at any time. [ a

L
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Even before Libretti, lower courts had determined that
criminal forfeiture is a sentencing matter and concluded that criminal

L* trials therefore should be bifurcated so that the jury first returns a
verdict on guilt or innocence and then returns to hear evidence
regarding the forfeiture. In the second part of the bifurcated
proceeding, the jury is instructed that the government must establish
the forfeitability of the property by a preponderance of the evidence.
See United States v. Myers, 21 F3d '826 (8th Cir. 1994)
(preponderanceestandard applies because criminal forfeiture is part of

* the sentence in money laundering cases); United States v. Voigt, 89
F.3d 1050 (following Myers); United States v. Smith, 966 F.2d 1045,
1050-53 (6th Cir. 1992) (same for drug cases); United States v. Bieri,
21 F.3d 819 (8th Cir. 1994) (same).

In light of Libretti, it is questionable whether the jury should
have any role in the forfeiture process. 'Traditionally, juries do not

1t have a role in sentencing other than in capital cases, and elimination
of that role in 'criminal forfeiture cases would streamline criminal

* ' trials. Undoubtedly, it may be confusing for a jury to be instructed
regarding a different standard of proof in the second phase ofthe trial,
and it is burdensome t have to return to hear additional evidence
after what may have been a contentious and exhausting period ofrdeliberation regarding rthe defendant's guilt or innocence.

'For these reasons, the proposal replaces Rule 31(e) with a
L , provision that requires'the court alone,'as soon as practicable'after the

verdict in the criminal case, to hold a hearing to determine if the
property was subject to forfeiture, and to enter a preliminary order of
forfeiture.

7 I" The second problemwithRule 31'(e) concerns the scope of the
determination that must ibe made prior to entering an order of

7



forfeiture. This issue is the same whether the determination is made
by the court or by the jury. F

As mentioned, the current Rule requires the jury to return a
special verdict "as to the extent of the interest or property subject to K
forfeiture." Some courts interpret this to mean only that the jury must t
answer "yes" or "no" when asked if the property named in the
indictment is subject to forfeiture under the terms of the forfeiture U
statute - e.g. was the property used to facilitate a drug offense?
Other courts also ask the jury if the defendant has a legal, interest inthe forfeited property. Still other courts, including the Fourth Circuit, F
require the jury to determine the "extent" of the defendant's interest
in the property vis a vis third parties. See United States v. Ham, 58
F.3d 78 (4th Cir. 1995) (case remanded to the district court to
empanel a jury to determine, in the first instance, the extent of the L
defendant's forfeitable interest in the subject property).

The notion that the "extent" of the defendant's interest must
be established as part of the criminal trial is related to the fact that
crimina forfeiture is an in personam action in which only the
defendant's interest in the property may be forfeited. United States
v,. Rley, 78 F.3d 367 Ith Cir., 1996). When the criminal forfeiture
statutes were first enacted in the 11970's, it was clear that a forfeiture
of property other t the defendant's could not occur in a criminal
case, but there was no mechanism designed to limit the forfeiture to r
the defendant's Jinterest., Accordingly, Rule 31(e) was drafted to
make a determination of the "extet" of the I Ifendant's interest part
of the verdict.

The problem, of course, is that third parties who might have
an interest in the forfeited property are not parties to the criminal 7
case. At the same time, a defendant who has no interest in property

Li
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',, has no-incentive, at trial, to' dispute'the government'sforfeiture
allegations. Thus, it was apparent by the 1980's that Rule 3 1(e) was
an inadequate safeguard against the inadvertent forfeiture of property
in which the defendant held no interest.

L ,, ' In 1984, Congress addressed this problem when it enacted a
statutory scheme whereby third party interests in criminally forfeited
property are litigated by the court in an ancillary proceeding following
the conclusion of the criminal case and the entry of a preliminary
order of forfeiture. See 21 U.S.C. § 853(n); 18 U.S.C. § 1963(1).
Under this scheme, the court orders the forfeiture of the defendant's

A, ' interest in the property - whatever that interest may be - in the
criminal case. At that point, the court conducts a separate proceeding
in which all potential third party claimants are given an opportunity

, , to challenge the,, forfeiture, by asserting a superior interest in the
property., ,This qproceeding does not involve relitigation of theforfeitability of the property; itsonly purposeis to determine whether
any ,third party, has a legal interest inthe property such that the
forfeiture of the property from the defendant would be invalid.

L The notice provisions regardin the ancillary proceeding are
,,equivalentto the notice' provisions that' govern civil forfeitures.
Compare 2 1US.C. § 853(n)(l) with 19 U.S.C. § 167(a); see United
States v. Bouler, 927 F. Supp. 911 (W.D.N.C. 1996) (civil notice
rules apply-to ancillary criminal proceedings). Notice is publishedF and sent to, third parties who have a potential interest See UnitedL States v, BCCI Holdings (Luxembourg) SA. (an re Petition of
Indosuez Bank), 916 F. Supp. 1276 (.D.C. 1996) (discussing steps
takeniby government to provide notice of crminal forfeiture to third

L',parties)., If no-one files a claim ,oifall claims are denied following
al hearing, the forfeiture becomesal and the United States is
Ldeemed to have clear tite to the property. 21 U.S.C. § 853(n)(7);



F
kLJ

United States v. Hentz, 1996 WL 355327 (E.D. Pa. 1996) (once third ' ,,
party fails to file a claim in the ancillary proceeding, government has
clear title under § 853(n)(7) and can market the property
notwithstanding third party's name, on the deed).

Thus, the ancillary proceeding has become the forum for
determining the extent of the defendant's forfeitable interest in the
property. It allows the court to conduct a proceeding in which all
parties can participate and which ensures that the property forfeited
actually belongs to the defendant

Since the enactment of the ancillary proceeding statutes, the
requirement in Rule 31 (e) that the court (or juiy) determine the extent
of the defendant's interest in the property as part of the criminal trial
has become an unnecessary a nachronism that leads more often than
not to duplication an d a waste of judicial resources. There is no
longer any rhason to de1ay t conclusion of thfe crinltrial with a
lengthy hearing ovfer te exten of the defqndant'sminterest inproperty
when the same ssues~wll have to be litigated a second time in the
ancilllaryr proee~l~lgi fsomeon files a,,claim challnging the
forfeiture. For - xample in UitedStates v. Mssino,921 F. Supp.
1231 (N.D.,l I 996),ithe covr allowed l defendant to call
witnesses lto attempto establish [that they , e, ere the true
owners of the" Aft erthju r~et~t vdneand the
property was, ff el t conducted aceeding
in which t sae iess slitigated their pmt h same
proper1,~".

A mores lse prpee'wpuldbfor the court, once it
det s ta , roet ia nyolvedin thdrminal offense for
which the, defendat h vt to rr the forfeiture of
whatever interest ai+ 4efen may bpav l~int property without

LI
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having to determine exactly what thatfinterest is. If third parties
assert that they have an interest in all or part of the property, those

in 'l interests can be adjudicated at one time in the ancillary proceeding.

This approach would also address confusion that occurs in
1f multi-defendant cases where it is clear that each defendant should

forfeit whatever interest he may have in the property used to commit
the offense, but it is not' at all clear which defendant is the actual
owner of the property. For example, suppose A and B are co-
defendants in a drug and money laundering case in which theL government seeks to forfeit property involved in the scheme that is
held in'B's name but of which A may be the true owner. It makes no

-sense to invest the court's time in determining which of the two
defendants holds the interest that should be forfeited. Both
defendants should forfeit whatever'interest they may have. Moreover,
to the extent that the current rule forces the court to find that A is the

L true owner of the property, it'gives B the right to file a claim in the
-ancillary proceeding where he may attempt to recover the property
despite his criminal conviction. United States v. Real Property in&, - Waterboro, 64 F.3d 752 (st Cir. 1995) (co-defendant in drug/money
laundering case who is not alleged to be the owner -of the property is
considered a third party for the purpose of challenging the forfeitureLof the -other co-defendant's' interest).

The new Rule resolves these ditfficuties by postponing the
determination of the extant of the defendant's interest until the
ancillary proceeding. Under this procedure, the court, as soon as
practicable after the verdict in the criminal case, would determine if

V , the property was subject to forfeiture in accordance with the
applicable statute, e.g., whether the property represented the proceeds
ofthe offense, was use tot facilitate the offense, or was involved in
the offense in some other way. The determination could be made by

r~~~~~~~~



the court alone based on the evidence in the record from the criminal
trial or the facts set forth in a written plea agreement submitted to the
court at the time of the defendant's guilty plea, or the court could hold i
a hearing to determine if the requisite relationship existed between L
the property and the offense. It would not be necessary to determine
at this stage what interest any defendant might have in the property.
Instead, the court would order the forfeiture of whatever interest each L
defendant might have in the property and conduct the ancillary
proceeding. If someone files a claim, the court would determine the
respective interests of the defendants versus the third party claimants
and amend the order of forfeiture accordingly. On the other hand, if
no one files a claim in the ancillary proceeding, the court would enter 7
a final order forfeiting the property in its entirety only after the court
makes a finding that one of the defendants had a possessory or legal
interest in the property. This corresponds to the requirement under
current law, at least as it is interpreted in some courts, in instances
where Rule 31(e) applies.

Subdivision (c). Subdivision (c) replaces Rule 32(d)(2)
(effective December 1996). It provides that ontce the court enters a
preliminary, order of forfeiture directing the forfeiture of whatever
interest each defendant may have in the forfeited property, the
government may seize the property and commence an ancillary
* proceeding to determine the interests of anyhird part Again, if no X
third party files a claim, the court, at the time of sentencing, will enter
a final order forfeiting the propt in its entirety. If a third party files
a claim, the order offorfeitubre w become final as to the defendant
at the time o~f sentencing but1willl besubject to amendmn in favor of
a third part pendingthe conclusioln ofthe ancillary proceeding.

Because it is not uncommon for sntencing totbe postponed
for an extended period to ao , to 'rtate with the (

Li



government in an ongoing investigation, the, Rule would allow the
order of forfeiture to become final as to the defendant before
sentencing, if the defendant agrees to that procedure. Otherwise, the

L ' , ' ' 'government would be unable to dispose of the property until thesentencing took place.-

Subdivision (d). Subdivision (d) sets forth a set of rules
-governing the conduct of the ancillary proceeding. When the
ancillary hearing provisions were added to 18 U.S.C. § 1963 and 21
U.S.C. § 853 in 1984, Congress apparently assumed that the

; ' proceedings under the new provisions would involve simpleK questions of ownership that could, in the ordinary case, be resolved
in 30 days. See 18 U.S.C. § 1963(1)(4). Presumably for that reason,
the statute' contains no procedures governing motions practice or
discovery such as would be available in an ordinary civil case.

'Experience has shown, however, that ancillary, hearings can
involve issues of enormous complexity that require years to resolve.

L See United States v. BCCIHoldings (Luxembourg) S.A, 833 F. Supp.
9 (D.D.C. 1993) (ancillary proceeding involving over 100 claimants
and $451 million); United States v. Porcelli, CR85-00756 (CPS),
L1992 U.S. Dist. LEXIS 17928 (E.D.N.Y Nov. 5, -19,92) (litigation
over third party claim continuing 6 years after RICO conviction). In
such cases,procedures akin to those available, under the Federal Rules
of Civil Procedure should be availabe to the Qourt and the parties to
aid in the efficient resolution of the claims.

Because an ,ancillary hearing is part ofi'a crina case, it
would not be appropriate to make the Civil Rules applicable in all
respects. The amendment, however, describes several undamental
areas in which procedures analogous to those in the Civil Rules may

F- ....................be followed. These include the filing of a motion to dismiss a claim,

L
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conducting discovery, disposing of a claim on a motion for summary
judgment, and appealing a final disposition of a claim. Where
applicable, the amendment follows the prevailing case law on the
issue. See, e.g., United States v. Lavin, 942 F.2d 177 (3rd Cir. 1991)
(ancillary proceeding treated as civil case for purposes of applying h
Rules of Appellate Procedure); United States v. BCCI Holdings
(Luxembourg) SA. (In re Petitions of General Creditors), 919 F.
Supp. 31 (D.D.C. 1996) ("If a third party fails to allege in its petition
all elements necessary for recovery, including those relating to
standing, the court may dismiss the petition without providing a
hearing");' United States v. BCCI (Holdings) Luxembourg LA. (n re
Petition ofDepartment ofPrivate Affairs), 1993 WL 760232 (D.D.C.
1993) (appIyirigicourt's inherent powers to permit third party to
obtain discovery from defendant in accordance with civil rules). The
provision governng ,appeals'in cases where there are multiple claims
is derived fromiFed. RCiv.P.'54(b).

Subdivision (e). Subdivision (e) replaces the forfeiture
provisionss Jof Rule 38(e) which provide that the court may stay an
order ffof feituie pending appeal. The purpose of the provision is to
ensurethitl'the property remains intact and unencumbered so that it
may be r to the defendant in the event the appeal is successful.
Sub divisin (e)makes clear, however, that a district court is not L
divested of jurisdiction !ov er an ancillary proceeding even if the
defendait tappleals his or her conviction. This allows the court to
proceed Ai~h'tb resolution Iof third party claims even as 'the appeal
is codedbythe appeat court Otherwise, third parties would
haveto await c lusion ofthe a process even to begin to V
have their claims heard. See United States v. Messino, 907 F. Supp.
123 lstict court etins jurisdiction over

fon r .ifeiture1 matters while an 'iipe |is pen ding) "
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Finally, subdivision (e) provides a rule to govern what

happens if the court, determines that a third-party claim should be

granted but the defendant's appeal is still pending. The defendant, of

course, is barred from filing a claim in the ancillary proceeding. See

18 U.S.C. § 1963(1)(2); 21 U.S.C. § 853(n)(2). Thus, the court's

determination, in the ancillary proceeding, that a third party has an

L interest in the property superior to that of the defendant cannot be

binding on the defendant.'So, in the event that the court finds in

favor of the third party, that determination is final only with respect
to the government's alleged interest. If the defendant prevails on

appeal, he or she recovers the property as if no conviction or

forfeiture ever took place. But if the order of forfeiture is affirmed,
the amendment to the order of forfeiture in favor of the third party

becomes effective.

Subdivision (P). Subdivision (f) makes clear, as courts have

found, that the court retains jurisdiction to amend the order of

forfeiture to include substitute assets at any time. See United States

v. Hurley, 63 F.3d 1 (1st Cir. 1995) (court retains authority to order
forfeiture of substitute assets after appeal is filed); United States v.

Voigt, 89 F.3d 1050 (following Hurley). Third parties, of course, may

contest ti forfeiture' of substitute assets in the ancillary proceeding.

ell, See United States v.Lester, 85 F.3d 1409'(9th Cir. 1996).

I~~~~
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ADVISORY COMMITTEE ON
FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED RULE 32.2

L SUMMARY OF COMMENTS: Rule 32.2 Lb

The Committee received five responses to the proposed changes for Rule 32. Two of the
responses came from the National Association of Criminal Defense Lawyers. The NACDL
submitted a lengthy comment in which it expressed its strong opposition to the changes proposed
for Rule 32. It did state, however that it his in favor of providing third parties rights to ancillary r
proceedings in forfeiture cases., Three private practitioners support the proposed changes to 32.2.

IL LIST OF COMMENTATO S: Iule 32.2

CR-003 Jack E. Horsley, Esq., Craig & Craig, Matoon, Illinois, September 23, 1997 F

CR-005 James W. Evans, Esq., Harrisburg, Pennsylvania, September 25, 1997

CR-013 National Association -of Criminal Defense Lawyers, Legislative Director and
Counsel (Ms. Leslie Hagin), December 12, 1997

CR-014 Mr. Ronald F. Waterman, Gough, Shanahan, Johnons, & Waterman, Helena,
Montana, December 16, 1997

CR-021b National Association of Criminal Defense Lawyers Committee on Rules of
Procedure (Peter Goldberger), February 15, 1998

1I. COMMENTS: Rule 32.2

Jack E. Horsley, Esq. (CR-003)
Craig & Craig
Matoon, Illinois
September 23, 1997

Mr. Horsley favors all of the proposed changes.

James W. Evans (CR-005)
Harrisburg, Pennsylvania r
September 25, 1997

Mr. Evans supports the proposed amendment. V

,
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Criminal Rules Advisory Committee 2
Comments on Rule 32.2
March 1998

Ms. Leslie Iagin (CR-013)
National Association of Criminal Defense Lawyers
Legislative Director and Counsel
December 12, 1997

Ms. Hagin states that his organization is submitting several significant proposed rule
changes being considered by the committee. She requests permission to testify about the
proposed changes to Rule 32.2.

Mr. Ronald F. Waterman (CR-014)
Gough, Shanahan, Johnons-, & Waterman
Helena, Montana

K December 16, 1997

Mr. Waterman writes that lenders and ,third parties have concerns about the procedures
followed in forfeiture of a criminal defendant's interest in property, whether justified or not. He
says that there exists a concern that a third party can lose legal interest in property without a
meaningful, opportunity to appear and defend title to the property. He adds that the adoption on
Rule 32.2 is good because it resolves concerns raided by lenders and others immersing people in
ancillary proceedings unless there is a finding that a criminal defendant has an interest in the
property.

Peter Goldberger (CR-021b)
Ardmore, Pennsylvania

Co-Chair, National Association of Criminal Defense Lawyers
Committee on Rules of Procedure

7 February 15, 1998

The NACDL is adamantly opposed to the continuing efforts to abolish the right to jury
trial on government claims for criminal forfeiture, and to undermine procedural rights associated

L with such claims. The NACDL states that the proposed amendment is "undemocratic,
disrespectful of our legal culture and history, and flawed in numerous particulars." The NACDL
contends that the proposal appears to breach the Rules Enabling Act wall between procedural

L reform and substantive rights. It recommends that the Advisory Committee reject the proposed
rule changes almost completely. The NACDL states that there is no good reason to abolish the

r historically-grounded right to a jury trial in criminal forfeiture allegations and that such practice is
unconstitutional, despite the Supreme Court's decision in Libretti v. United States, 516 U.S. 29
(1995). The NACDL notes that the right to jury trial in criminal forfeiture cases was not the
formal question presented to the court in that case and it maintains that eliminating juries will not
streamline the process. It also suggests that juries will not be confused by varying standards of
proof if the standard "beyond a reasonable doubt" is carried over into forfeiture proceedings. The
organization contends that the jury's collective conscience should be preserved, allowing it to



Criminal Rules Advisory Committee 3
Comments on Rule 32.2
March 1998 LJ

protect the citizens from overreaching prosecutors. It states that it believes the proposed reform
has nothing to do with procedural reform, but everything to do with the desire to punish and the H
desire to win.

The NACDL also maintains that the proposed amendment to Rule 32.2(b) would eliminate C

the requirement of 3 1(e) requiring a fact-finder to determine the extent of the interest or property IL

subject to forfeiture. The NACDL states that the proposed changes to 32.2(a) would "further
devastate the fairness of the criminal forfeiture process by destroying" the grand jury's and trial
jury's respective functions. The NACDL urges the Committee to clarify, despite contrary judicial
decisions, that "only property or interests in property specifically named in the indictment may be
forfeited criminally." The NACDL writes that Proposed Rule 32.2(f) should safeguard the H
defendant's and interested third parties' rights to be heard on the issue. I ,

The NACDL states that the creation of rules to ensure fairness in ancillary, forfeiture
proceedings is an excellent idea. It notes that the rights of "third parties" should not be less than L

the rights of anyone making a claim in a civil forfeiture proceeding. The NACDL attached a copy
of Petitioner's Brief in Libretti v. United States. .
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L
L U.S. Department of Justce

Ciimhnal Division

r

L. ; . ., . March 20, 1998

Honorable W. Eugene. Davis
United States Circuit Judge
556 Jefferson Street, Suite 300
Lafayette, Louisiana 70501

Dear Jucdge Davis:

L Enclosed please findh our response to the cohnments of the
' National. Association of Criminal Defense Lawyers on proposed Rule

32.2. We look -forward to seeing you and the other Committee
members soon in--Washington D.C. -

- sincerelyt

Mar~faances Harkenrider

-- .A Paey

c co: Protessor David A. Schlueter'

U . - J b .36
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Response to NACDL Comments on Proposed Rule 32 2

The Department of Justice proposed RUle 32.2 to bring together in one place a F7
comprehensive set of procedures governing the criminal forfeiture process. The Rule is
intended to provide procedural guidance where none is presently given, to eliminate
ambiguities in the existing proceures, and to conform the criminal forfeiture j
procedures with Supreme Court and appellate court decisions regarding the nature of a
criminal forfeiture and of the statutory ancillary proceeding relating thereto . We
disagree wth the criticisms set forth by NACDL, and find that most of them are based 7
on misunderstandings of, or disagreements with, current law.

Nature of Criminal Forfeiture I Burden of Prof .

NACDL's opposition to Rule 32.2 is premised on a fundamental misconception
with respect to the nature of a criminal forfeiture. In NACOL's View, a criminal forfeiture
is akin to La substantive offense or element thereof to which the right to a jury trial and
other procedural protections - such as the right to be charged bya grand jury, and the
right to have the case proven beyond a reasonable doubt -lattach. All of NACDL's

oniticisms of the proposed Rule follow from this premise.:.. However, that issue has now
been fully litigated and the vww espoused by NACDL has been rejeted by the
Supreme Court.

It is now well-settled that criminal forfeiture is not an element of a substantive L
offense to which Fifth and Sixh Amendment rights apply. To the contrary, an order of
foriture is imposed in a criminal case as part of the defendants sentence. Libretti v.
Unied tates, 516 U.S. 29, 116 S. Ct. 356 (1995). Thus, just as a court can impose a V
period of incarceration, order the defendant to pay a fine, or order him to make
restitution to a victim as part of his sentence, so may the court order the defendant to
forfeit whatever property was involved in, derived frm, or used to facilitate the cime for
which the defendant was convicted. The jury is not properly involved in this process.
We appreciate that NACDL thinks that the Supreme Court decided Libretti "incorrectly."'
NACDL Letter at 2. But the *sue has nevertheless been resolved and the present
Rules should be changed to reflect this reality-

Buttressing the proper understanding of a criminal forfeiture as part of the
defendant's sentence is the large number of court oF appeals decisions holding that the
standard of proof for determining criminal foreiture is "preponderance of the evidence," -9
as it is for all other aspects of sentencing, and not uproof beyond a reasonable doubt,"
as it is for the elements of a criminal offense. Recognizing the force of this argument,
NACDL devotes much of its opposition to Rule 32.2 to an attempt to characterize these
decisions as "a handful of incorrectly decided cases," NACDL Letter at 6, and as
nothing more than a set of "misleading citations about the government's burden." Id. at 7
7. Of course, nothing in proposed Rule 32.2 addresses the burden of proof. But

r
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L
because. NACGL's submission attaches so much importance to this issue, we are
constrained to point out that it is NACDL's discussion of this issue that is misleading.

NACOL cits two appellate cases holding that the burden of proof on criminral
forfeiture is Nbeyond a reasonable doubts. NACDL Letter at 6, citing United States v.
Pelullo, 14 F.3d 881, 902-06 (3rd Cir. 1994), and UnitedStates v. Caubte, 706 F.2d

L 1322, 1347 (5th Cir. 1983). But only Pelullo a pre-Libreti decision, stands for this
proposition. In gam1g, the Court of Appeals ,noted only that the trial judge "read the
forfeiture provision, § 1 963(a), to the jury and added: '[lif you find beyond a reasonable
doubt-that the Defendant is guilty of any of the offenses charged in Counts, 1, 2 or 3 of
the Indictment it will be your duty to determine, whether the government has proven
beyond a reasonable doubt that Rex C. Cauble's interest in Cauble Enterprises is
subject to forfeiture to the United ,States."' In other words, the court noted only that the
trial judge had assumed the standard of proof was beyond a reasonable doubt There
is no discussion of whether that assumption was correct, or whether the government
even opposed that instruction.I Certainly, the case contains no holding on the point.

In ontrast, what NACDL characterizes as "misleading citations" to a 'handful of
incorrectly decided cases" consists of over a dozen opinions by almost all of the courts
of appeals all holding that the, burden of proof in criminal forfeiture cases is
'preponderance of the evidence. " See Ugited States v_ DeFries, 129 F.3d 1 293 (D-C.r Cir. 1997) (in light of Libretfl, burden of proof for forfeiture in, RICO case is
,preponderance of the evidence); United Btvtesuv Patel. 131 F.3d 11957thCir. 1997)
(burden of proof for frfeiture in § 853 caisesis preponderanCe of the evidence because
.criminal forfeiture is part of the sentence under Libretti) V. Rg , 102
F.3d 641. (Ist tCir. 1996) (same); nijbd States v. h , 21 F.3d 826 (8th Cir. 1994)
(criminal forfeiture ,for money lau ndering is part of the sentence); United States g
Voight 89 F.3d,1056 (3rd Cir. 1996),(following United States v. Rtgard, 108
F.3d 1041 (9th Cir. 1997) (same); United States v. St, 966 F.2d 104, 1050-53 (6th
Cir. 1992)-(forfeitureis, partof -sentencing which is governed by the preponderance
*,standard; same standard applies to forfeiture of proceeds and facilitating property);
United States-uBieri. 21 lF.3d 81 (8th Cir. 1994) (same);, Undied Sttes v. Eliirima,

K= 971 F.2d 690 (11th Cir. 1992) (due process does not bar Congress from pernitting
seytancinr issuls t'be iresolVed by the preponderance standard; because foreiture is
part of sencing, preponderancelstandard is unobjecionable f that is what
Congress' ntended; Congress intended to apply the preponderahe standard to the
forfeitu~re f proieeds lunr,> § 853(a)(1) )but judgment reserved as to whethethe same
rule would applyto otherforfeiturest underoi er statutes); ,UnitdStats .Ben-Hur, 20
F.3d 313i(7th Cir. 1994) (gv ment must establish, by a preponderance of the
evidene,6thit the def ndfntdasa mattr of state law, held an ownership interest in the
property at the time the offnse s ommitted); United Sttes v. Tanner, 61 F.3d 231
(4th Cir. 1I9; SW nitdSd'ta v. Herrero. 893 F.2d 1512, 1741-2 th Cir), cert.
denied, 110 S. 2t.263,I(l1990) United States v. HemandezEsarsega. 886 F.2d 1560,
1576-77 (9th ! 1 98P). crt.denied, 110 S. Ct. 3237 (1990); U St . S'andini,
816 F.2d1 869 87-76 ,(3d Gir. t87) ,'-'',

L
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As these cases indicate, long before the Supreme Court decided Ubretti, the
appellate courts recognized the nature of a crlminal forfeiture as part of the defendanrs r
sentence- The Supreme Court has now affirmed that view. The issue, then, is how to
tailor the procedural rules to accord with the correct understanding of the nature of the
forfeiture proceeding.,

Role of t* Jury ,.

In 1NACDLs vievil, ule 322 would 'scrapD the wisd om of more than three 7
centuries regarding te Jurs role in criminal forfeitures. NACDL Letter at 3. lThe fact
is, of ours that imina forfeiturewas unknown in federal lawluntil 1970, and the only
tling being, -scrapped# is' ule 31(e) which was promulged in that year to provide r
proceivural quida ce fr applying the niwly enaeod riminal forfiture stftutes.' As
previouslyqnotd in th govermmentsieXPlanption of the new Rule IRule 31(e) lhas
provengboth inefficient and unnecessTry IOndshould be replaced by a new rule that
talkesinto account the!|properole of he11,o isourt tisant ng ' de nt and the role K
of te statues Onqted in 1984 that govemr the determinatipn of third-party rights in the

I 1. i l

forfe6ited property.

;~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ i.

fir thRl mayl not hv foreseen tha itwould become
necsay iuct uytrials in l,in forfiueallegations aiirequire the jury to
return Oo tI lt courtro after rrdi, tI'leir iverdic on g uilt o innp~ence to . p
additira Aydnoa~ iarupin,~ to6 retireii cn ie~oeu pca
verdi t s@, t 1347 s d s de e to
jurlesF~fld ~I pularIwi~tl~ ~al Who0 h~ave to1~ ~ur~at~ornyi that they sense

F~~, ~ bin~infrme tht ~hird~' ~ nt ~np~te ven though
the ~efendnt ~~lty ~ter watl arJ4.h poiace n cntentious

F FIIF F F~~~~~ I ~~~lr~~ I~~F~fbt a[ to list'

the prpry~b~tt oetr ntp[nitet ti ufcet o xmple, lfor the

an any Ine h~~~athsi rpryivle n or ~iseto fcltt h
offen~, wl~Yb ~r~ited'~eeUnitd Sttes~. beries 12~F2jF,1 293 (C.C.1997)

(to con y~t~~~le ~(9~oyemn~hrt~ nd ny featto ntiehtitwuld
seekt 1 ~ 1 ,gwbett .F~e FCN{ uha all

be~~~ ~ K pursuant to Ru~~ ~~~~le

~ Wb~l~ '~epla~~ecu FI~t~~jlei32()(2~ whih tok! effect Deeber 1,
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Frequently, a court will enter a forfeiture order in more general terms. For
example, a criminal forfeiture order may take the form of a money judgment in which
the defendant is ordered to forfeit an amount of money equal to the value of the
property involved in, or derived from the criminal offense. See Uned States v. Voicaht,
89 F.3d 1050 (3rd Cir. 1996) (government is entitled to a personal money judgment
equal to the amount of money involved in the money laundering offense); United Stat«e
voinsburg, 773 F.2d 798, 801 (7th Cir. 1985) (en banc)(same), cart denied, 475 I.S.
1011 (1986); United tes v.. Cornge, 752 F.2d 566, 576 (11th Cir.)(samne), cert.
denied, 474 U.S. 821 (1985). Or the court may order the defendant to forfeit 'all
interests' in a given enterprise, or all property traceable to the proceeds of the offense,
and leave it to post-trial investigation to determine what specific assets might fall within
the general terms of the order. In such cases, the determination that a given asset Is
related to the offense for which the defendant was convicted is necessarily made long
after the jury is dismissed.

For example, in United States v. BC1 CI Holdings (Luxem-bono) SA. (Petition of
Chawla). 46 F.3d 1185, 1190 (D.C. Cir.), cert. denied, 115 . Ct 2613 (1995), the court
ordered the defendant to forfeit "all assets in the United States~l and then amended the

L order on five occasions over a period of six years as specific assets were located and
added to the Order of Forfeiture. See also United States v. BCCI Holdings
(LuxembourEMS.A. (Petition of Bank of Calif-mia Inteational, 980 F. Supp. 522

L >, (D.D.C. 1997) (the preliminary order may be amended as often as necessary to include
additional property subject to forfeiture that the government may identify through post-

r- trial discovery). Similarly, in United States v. Saccoccia, 58 F.3d 754 (1st Cir. 1995),
L the governmentused the discovery authority set forth in 18 U.S.C. § 1963(k) to conduct

a lengthy post-conviction investigation to determine the location of property subject to
forfeiture, under the courets sentencing order. Years after the conviction was final, the
government found gold bars buried in the defendants mothers garden, and added

L these to the order of forfeiture.

In such cases, it simply is not practical to have a jury remain on call for months
or years to deternmine, when necessary, whether the government has established the
requisite nexus between the offense of conviction and the newly discovered property.
Amending the order of forfeiture to incorporate such property must be the responsibility

L of the court. Yet the present Rule 31 (e) seems to suggest that only the jury can
determine whether an asset subject to forfeiture was involved in, or derived from, the
criminal offense.,

n ~Multiple Defendants and Third Parties

Another unforeseen problem with Rule 31(e) is that the special verdict formf can
become extraordinarily unwieldy in cases involving multiple defendants and multiple
assets. If the jury must determine not only whether a given asset bears the appropriate
nexus to the offense, but also whether a given defendant has an interest in that asset,

4
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the special verdict form must be styled as a two-dimensional matrix where the jury is
asked a series of questions about each defendant's interest in each asset. It makes
much more sense to limit the forfeiture determination at this stage to the nexus between
the offense and the asset, and to leave any determination regarding any defendant's
interest to the ancillary proceeding. If a defendant has no rights in a pawtioular asset, he
cannot possibly be harmed by including that asset in the order of forfeiture And if he
does have such property rights, they are properly extinguished upon the court's
determination that the requisite nexus has been established.

More important, the prsent Rule 31(e) seems to require the jury to deterTnine £7
the extent of the defendanr s interest in a given asset Ws a ,is third parties when those
same third parties will have ample opportunity in the arcillary proceeding to litigate their
interest in the property. Again, the deendant loses nothing if the courtiodes the,
forfeiure of prpety in wirh thi defendant has no interst. The appropriae incern
is to ensure that the rights of third p are nt inadvrtently extinguish in the v
process. Whateverrole Rule 31 (e) may have had in protecting third parties when it was
first enad in 19i O7it has pen rene re suerlious by the ancillary Proceeding
statutes that wereienacted in ~1Qll. Nlpwany ird party aserting an interest in the
foifeitedtasset may file a claim r and 1etblishithat interest pursuant t 21 U.S.c- §
853(n. rReq'uining' thb cZulRr jury) to makethel same determinpatigp 'mgarding the third
partyis interest in~boththetia andathe ancillae red 'danta a waste of
Judialrouost4eUntdSte.Mssn.1 F "Supp.' 1303 (N. Ill. 1996),
a+4pei disrnisd imW h F d 47(7tth qfr 1,997) zu t o Rule 3'1(e)6 jurt h^ad and
rejlcte hevidence that ,,pro parties; ,ame third parties then

I K ~~~~~~~~~~~~~~~~~~~~~ £7 HAIAB
NCLs*Ays~hat th estRue1(),o sotTet hingl Ier liket, ljsIecessary

t h b~ y withthe0undamea o rl deft at Irn 161oet!s a lcriminarre is tht ains
an the t erfoe nt hasilly the nte s Intm maybbe freted. n

NACD Leterat 10,~ But tha uIa rt1 peis~o ci n~ forfitur f~alredy
ebid ined fie ancillarype ding tth e 21ij spuW §i required whi¶h .provides
thatd A that ta s ie ant the .

timeotthoffeis~h~lI~ecot ~h~ popery Whtheror ~,t ucl~1~hr~ jjry ad any L
k~o~de eeUnie i~eser[ 8 nA'9[9t Cir.

in J~~~~~~~~~~~~~~~~~

Th~.eb Q lyt propertyn lwhc atodefendaiinewther yt~"ppe a bfirndant forfeitrej is thet

the governmenit has Jfailed to establish t~he necessaryf nexus between the property and L
the crimninal offense~l Accordingly, the co uit should be required to ,addrs that issue,
and that issue onlyiin' the forfleiture phase o~fttie tn, 0l. I7
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Procedure in the Ancillary Proceeding

NACDL's final criticism is leveled at the proposed procedural rules governing the
ancillary proceeding itself. They suggest that the procedures should be modified to
conforn with those that apply in Crvil forfeiture cases where the third party'sproperty
may be "condemned and seized." NACDL Lefter at 13. The problem, of course, is that
NACDL totally misapprehends the nature of the ancillary proceeding. It is not a forurn
that can result in the forfiture of a third party's property- t is not a civil forfeiture

: Iproceseding .If the third party isthe true owner of the property, he will prevail in the
ancillary proceeding; if he is -not he true owner, he will not prevail, but he will have lost
nothing in which he had a legal interest.

If the government wants to forfeit the third party's rights in therproperty, it must
file a separate civil forfeiture proceeding in which the third party has a Seventh
Amendment right to a jury trial and can contest the forfeitability of the property and raise
affirmativedefenses. enitedStates v. One 1978 PRgr Cherokee Aircraft, 91 F.3d
1204 (9th Cir. 1996) (after obtaining criminal forfeiture verdict, government abandons
criminal forfeiture and revives parallel cirvil case to perfect interest against third parties);
United States v. Jimerson, 5 F.3d 1453 (11th Cir. 1993) (the government may not use
the, ancillary proceeding to forfeit the interests of third parties).

7 + , 1~~~~~t is for this reason that corts that have examined the nature of tfie ancillary
proceeding have determined that it is really a quiet title action in which the only issue is
the ownership of the property. The government may not fibrfeit a third party's interest,
and accordingly the third party has no reason to raise any issue other than his superior
ownership of the property. In that case, the third party has none of the Fifth, Sixth and
Seventh Amendment righit that would apply in a civil or criminal forfeiture case. See
United States v. Holmes, 1998 WL 13538 (4thir. Jan. 15, 1998) (Table Case)
(because, under Libretti, criminal forfeiture is an in perevnam punishment of the
dendait, third party property rights are not implicated and there is no right to a jury
trial to protect them; third party's right to make sure his property is not ffeited is

K Eeadquately protected by hearing provisions of 1§ 853n) where he can establish his
superior ownership); IUnited Staes v. Messino 122 F.3d 427 (7th Cir. 1997) (citing the
unpubisd decisions and summarizing reasons why there is no jury right in the
ancillary proceeding; ibut not ,deciding the Seventh Amendment issue); United States v.

iDuboc Petonl of F. Lee Bail et, No. GCR 94-01009-MMP (N.D. Fla. May 9, 1996)
(becauseithe ancillarylproceeding amounts to a proceeding, against the United States
and is essentially an action to quiet title, which is equitable in nature, there is no
cnstitutional ight toa jury tial) United States Henry, 64 F3d 604 (6th Cir. 1995)
(Table Case) (same).

Accordingly, it would not be appropriate to amend the provisions of Rule 32.2
dealing with the ancillary proceeding to provide for a right to a jury trial Nor would it be
appropriate, as NACDL suggests, to provide for one-sided discovery by the third-patty

L.
6
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claimant. The ownership issues -which are the only issues that may be property
raised in the ancillary proceeding - are generally not part of the grand jurys 7
investigation, not are they part of the governmenfs proof at trial, except to the extent
necessary to show that the defendant had at least some legal or possessory interest in
the forfelted property. When a third party, such as the defendants spouse, asserts a
property interest asing understate law for the first time in the ancillary proceeding, the

government must have the opportunity to conduct discovery to determine the merits of
that assertion. All courts that have, considered the issue have agreed with the fairness
of this proposition- See United State v. BCC1 Holdings (Luxembgum_ SA aetition of
.,P) 160 F.R.D. 220 (D.D.C. 1996) (court dismisses third-party claim for failure to
comply with govemrnment's discovery requests; "because the failure to produce

discovery bloks the U.S.'s ability to Otigate the merits of [the claimj, a less severe
sanction would not be effective'); United Staes v. BCCI Holdings (Luxembourg) SA.
(ftiti of Deartment of PtivatAffirs), 1993 WL 70232 (D.D.C. 1993) (gouv may
take disoovey from claiimant); United States v. Infelise, 938 F. Supp. 1352 (N.D. Ill.
1996) (htig,without ditpussion, that the parties "engaged in extensive discovery" in I2
the ancillary proceeding"). .,

Concljion [ [ L,
NACDL's opposition to Rule 32.2 is based on tao false assumptions: that a

criminal orfeiture allegation is akin to a criminal Fchargoiand that the ancillary
proceeding -is akin to a civil forfeiture actionmin whichtird party interests in property
may be forfeited. Neither premise is corr Criinalforfeitre orders are imposed as
part of the defendant's sentence, and the'ancillay proceedino is anquitablo action r
concermed only with determining the true ownr f the, foi&it prprty. crdingly L
the Fifth,'Sixth and $eVenth Amendment right t apply so rte adudcni f criminal
charges and the civil firfeiture of propet do not apply inithis + I

ja ~~~~~~~~MFTecurrent Rul ()'hspve indq ate~amaso eovn h
issues presenteO in 0rminal fotfeip epoedp~r h x~t~~ invlei h
jury in ~the sentencing process and~ require thecpr (oP uy orsl~[sus
regarding~ Lt'he owrier' ofpcprythe Mrmnl~il t 1s~od w~~~ Irent

undertanidin of ~ rmnlforeitur Pnkh t~~oyshn natd~~~ and
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K Re: Rule 32.2, Fed. R. Crim. P.

Dear Friends:

The purpose of this letter is to ask that you serve as a subcommittee
(with Judge Dowd as Chair) to take the lead at our Spring meeting in
discussing the proposed change to Rule 32.2 relating to forfeiture. As you
know, this proposed amend-ment has been out for comment and will be back

Le before us at the next meeting to decide whether to recommend to the
Standing Committee that it be adopted.

We have received a few comments on this amendment which I have asked
John Rabiej to send you. We have a hearing scheduled as the first order of

r11 business at our spring meeting on April 27, 1998. We will have at least
one witness from the National Association of Criminal Defense Lawyers and

L.J a representative of the Justice Department testifying on this proposed rule
change. At my request, John Rabiej has asked both witnesses to submit an
advanced, written account of their expected testimony which should be in

L your hands two or three weeks before our meeting. John Rabiej has
furnished me with transcripts of the testimony of these witnesses before
Congressional committees on pending legislation relating to forfeiture that

L may be helpful as background information. John will furnish these
transcripts to you as well. He will also furnish you with copies of the
pending bills on which these witnesses were testifying.

L
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I ask that you review the written submissions of our expected
witnesses and be prepared to take the lead in examining these witnesses at 7
the hearing so we can all get as much as possible from them. Following the
hearing, I also ask that you identify the issues you believe we should
focus on and give us your thoughts and/or recommendations on the resolution C

ofthese issues.

I appreciate very much your assistance. Your hard look at the
material will certainly increase my comfort level in dealing with this a!
specialized subject matter. L

Sincerely,

'W. Eugene Davis 7

cc: Honorable Alicemarie H. Stotler
Professor David A. Schlueter L
John Rabiej, Chief, Rules Support Office

Li
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November 12, 1997
Via Fax

MEMORANDUM TO PROFESSOR DAVID A. SCLUETER

K SUBJECT: Comment on Proposed New Rule 32.2

We will be sending to you about 10 comments submitted on the proposed amendments,
most of them dealing with Rule 6.

I reread proposed new Rule 32.2. I had some difficulty understanding subdivision (d),
which deals with the ancillary proceeding. Subdivision (d) describes the "ancillary proceeding."
I believe that the reference to ancillary proceeding includes: (1) the initial proceeding under
paragraph (1) at which the court may consider a motion to dismiss; and (2) an evidentiary
proceeding under subparagraph (2) following the initial proceeding and after discovery, if
approved by the court, to consider a summary judgment or to rule on the question.

7 On my first reading of subdivision (d)(1), the reference to "In that proceeding" in the
second sentence juxtaposed with the words "an ancillary proceeding" at the end of the first
sentence led me to believe that the initial proceeding dealing with a motion to dismiss was the
"ancillary proceeding." It was not until subdivision (d)(3) that I was certain that "ancillary

L proceeding" also referred to the later evidentiary hearing conducted after discovery.

It would have been easier for me to understand the provision if "ancillary proceeding"
clearly covered both the initial motion to dismiss proceeding and the later evidentiary hearing.
You may wish to consider the following clarification suggestion to address my problem:

L (d) Ancillary Proceeding.

7 (1) If, as prescribed by statute, a third party files a petition asserting an interest in
L the forfeited property, the court shall conduct an ancillary proceeding.

L (i In that proceeing, t The court may consider a motion to dismiss the
petition for lack of standing, for failure to state a claim upon which relief

7

E A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
L.
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Proposed New Rule 32.2 Page Two

can be granted, or for any other ground. For purposes of the motion, the L
facts set forth in the petition are assumed to be true.

(2-ii)_If a Rule 32.2 (d)(l) ii) motion to dismiss is denied, or not made,
the court may permit the parties to conduct discovery in accordance with
the Federal Rules of Civil Procedure to the extent that the court determines
such discovery to be necessary or desirable to resolve factual issues before
conducting an evidentiary hearing. After discovery ends, either party may
ask the court to dispose of the petition on a motion for summary judgment
in the manner describedin Rule 56 of the Federal Rules of Civil
Procedure.

(3) Q After the ancillary proceeding, the court shall enter ....

** ** * LJ

(4) X If multiple petitions are filed....

The advantage of the suggested reformatting of subdivision (d) is that it eliminates the
possible reader miscue that the ancillary proceeding pertains to only a single proceeding.

Please do not hesitate to disregard this suggestion if you see no problem with the original
version.

John K. Rabiej

L
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David Pimentel'

I. Introduction

Over the last several years, increased attention has been drawn to the government's
pursuit of civil forfeitures, in both state and federal court. Although civil forfeiture filings in _
federal court fell off considerably after the boom years of the Bush administration, there are signs L
that they are on the rise again.2 Moreover, they remain a subject of attention and concern, with
the Supreme Court taking significant forfeiture cases in recent years,3 and with Congress

'Judicial Fellow (1997-98), Administrative Office of the U.S. Courts.

2Civil "forfeiture and penalty" filings have plummeted since the start of the Clinton
administration: fe So

\LI
Year Civil Forfeiture Filings Proportion of All Civil Filings

1988 4,348 1.81%

1989 5,823 2.59% L
1990 6,950 2.81%

1991 5,368 2.47%1I

1992 5,434 2.38%

1993 4,173 1.81%

1994 3,081 1.29%

1995 2,362 0.91 %

1996 2,322 0.88%

1997 2,353 0.86%

Figures drawn from Table C-2A, Administrative Office of the U.S. Courts. Data on criminal forfeitures
are not available at the AO, because such forfeitures are sought as part of the larger criminal case.

The decrease in civil forfeiture proceedings, according to sources at the F.B.I., is attributable to
the circuit court decisions in the early 1990s that civil forfeiture could bar subsequent criminal
prosecution under the double-jeopardy clause. Those decisions have now been reversed, see discussion L
of double jeopardy infra, and in the Spring of 1996, the Attorney General issued a statement urging more
active pursuit of civil forfeitures. The filings picked up a little in 1997 and should be expected to
continue their rebound. L

.
3See, e.g., discussion of cases infra at section IV.B.6,. Civil Forfeiture Procedures; Defenses.
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considering various legislative proposals to curtail or expand the use of forfeitures.4

,,, ' Both liberal and libertarian voices are calling present civil forfeiture practice a grave

threat to the private property rights of the innocent, as well as the not-so-innocent.5 Prosecutors

and law-and-order conservatives, as well as some "new Democrats," hail it as a powerful tool in

axecombating crime. At .a time when it is politically expedient to be "tough on crime,", it can be

difficult to distill a reasoned and reasonable debate on such atopic.

L This paper, prepared at the request of Judge Alicemarie Stotler, Chair of the Judicial

Conference's Standing Committee on Rules of Practice and Procedure, is intended to provide an

overview of federal-forfeiture procedure. It begins with historical background on the law of

forfeitures and proceeds to discuss some of the practical aspects of forfeiture procedure as it now

functions in federal court. I,,,

II. Historical Background

K , The hoary history of forfeitures begins with some elaborate legal fictions. Forfeiture

practice has roots in Biblical precepts, under which an ox that gores a person to death will be

stoned "and his flesh shall not be eaten."' Also, pre-Christian Europeans practiced "noxal

surrender," under which the instrument of accidental injury or death was surrendered to the

victim or his kin.' Both practices, while not entirely reflective of the modem practice, embody

Sevraotemreadandsigifcanrfomfa. Eg, H, 1, ( . S4As of February 19, 1998, therewere, 87 bills pending in Congress referencing forfeitures.

, ~~~~Several of them are advanced, as significant reform of forfeiture law. EKg., H.R. 1745 (Rep. Schumer's

bill "to reform asset forfeiture laws"), H.R. 428 (Rep. Pickett's bill "to provide that the property of

innocent owners is not subject to forfeiture"), H.R. 1835 & 1965 (Rep. Hyde's bills "to provide a more

.just and uniform procedure for Federal 'civilforfeitures"). Most are more specific laws imposing or

promoting forfeiture as a remedy or penalty E.g., S. 1'148 (Sen. D'Arnato's bill "to require the forfeiture

of counterfeit access devices"), H.R. 2112 (Rep. Franks' bill "to increase the forfeiture penalty for

telephone service slamming"), H.R. 1176 (Rep. Lowey's bill "to end the use of steel jaw leghold traps on

animals" including forfeiture provisions for illegal traps and illegally trapped animals), and S. 263 (Sen.

McConnell's bill "to prohibit the import, export, sale, purchase, possession ... ofbear viscera" providing

for forfeiture of the viscera).

LRepresentative Henry Hyde (R-IL), Chair of the House Judiciary Committee has broken ranks

with law-and-order conservatives on this point. He has published a book critical of current forfeiture law

and practice, and is among those who have introduced legislation to curb the "abuses" of the government

f in its pursuit of civil forfeitures. Hyde, Henry, Forfeiting Our Property Rights: Is Your Property Safe

from Seizure? (Cato Institute, 1995).

V 6Exodus 2:28 (KJV).

7Finkelstein, The Goring Ox: Some Historical Perspectives on Deodands, Forfeitures, Wrongful

Death and the Western Notion ofSovereignty, 46 Temp. L.Q. 169, 181 (1973).
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the essential principle of forfeiture: not just the person but the "thing," the res, that violates legal
and social standards may be subject to legal proceedings and consequences.

A. Deodands J

The doctrimnes evolved over time. In English common law, ethe value of an object causing
the death of a subject of the King was forfeited to the Crown as a deodand. Although the term
"deodnd" specifically means' "given to God," the Crown functioned as the representative of
deity. At the very least, th Crown was in a position ,to use the deodand to purchase Masses for L

the soul of theedeceased. 8 The practice'endured over, the years, but the rationales evolved. By the
nineteenth century, the surrender of such property w asjustified on anelntirely different ground:
asia deterrenltkt negligence.h Because there was no traditonal remedyfr, wrongful, death, the
threat of forfeiture provided an incentive for the owner of a dangerous res to exercise a higher
duty of care.'

B. Statutory Forfeiture

Forfeitures were a part of the statutory law of admiralty as early as the Navigation Acts of
the seventeenth century, which governed maritime shipping. Penalties for violation of these laws
included the forfeiture not only of the illegally shipped goods, but of the vessel itself.'" Vicarious
liability applied in these cases, as well, so the offense of a solitary sailor could result in the
forfeiture of the entire ship, event if the sailor was acting against the owner's wishes.'

The first U.S. Congress enacted customs laws patterned after the Navigation Acts, l
prescribing penalties including the forfeiture of both cargo and ship. The Supreme Court upheld
these procedures in deciding that a ship could be forfeited even without a criminal convictions
The Court reasoned that this was an in rem proceeding: "The thing is here primarily considered
as the offender."'3' In another case not too many years later, the Court upheld a forfeiture
notwithstanding the owner's innocence, justifying it on the grounds that forfeiture was the "only

gReed & Gill, RICO Forfeitures, Forfeitable "Interests, "and Procedural Due Process, 62 N.C.
L. Rev. 57, 64'(983).'

91d.

' 0Doyle, Crime and Forfeiture, CRS Report for Congress, CRS-3 (rev. 1993).

INote, Bane ofAmerican Forfeiture Law--Banished at Last?, 62 Cornell L. Rev. 768, 774
(1977).

12The Palmyra, 25 U.S. (12 Wheat.) 1 (1827) (involving charges of, but no conviction for, .fl
piracy).

'3 Id. at 14. f
4

Fte



adequate means of suppressing the offense or wrong, or insuring an indemnity to the injured
party."' 4

C. Forfeiture of Estate (Common Law)

Forfeiture of estate, unlike deodands and statutory forfeiture under the Navigation Acts
and their progeny, focused on the offender rather than on the property itself. At common law,
anyone convicted of a felony forfeited all his lands and personal property. Such forfeitures were
rare in America. The Constitution prohibited such extreme penalties in treason cases, and
Congress soon restricted its use-for other crimes.,v

III. Modern Forfeitures

Notwithstanding antecedents in the common law, all modem-day forfeitures, both civil
and criminal, are carried out under statutory authorizations. The patchwork of applicable statutes
establishes varying standards and procedures for different types of forfeitures. It may be helpful
to break them down into several broad categories.

A. Types of Forfeitable Propert-

In his dissent in Bennis v. Michigan,'6 Justice Stevens classifies forfeitable property into
three categories: (1) "pure contraband," (2) "tools of the criminal's trade," and (3) "proceeds of
criminal activity." This categorization is helpful in coming to an understanding of the origins
and rationales of modem forfeiture procedure. Each will be considered in turn.

1. Contraband -

The simplest forfeitures, both conceptually and practically, are forfeitures of contraband,
that is, property the mere possession of which is illegal. Justification for this type of forfeiture is
self-evident: because the individual was legally prohibited from possessing the property in the
first place, forfeiture is an essential element of the remedy. This is particularly true when the
contraband is a threat to public health or morals--e.g., obscene material, sawed-off shotguns,
adulterated food, or' illegal drugs. -Seizure of these materials serves the important function of
removing them from public circulation where they may do damage. Because there can be no

'4 United States v. Brig MalekAdhel, 43 U.S. (2 How.) 210,233 (1844); but see Reed & Gill at 66
& n. 81 (suggesting that the procedures were employed and upheld, at least in part, based on the
importance of the revenues generated by such forfeitures, and observing that 70-80% of federal revenue
was generated through customs duties and seizures). l

'5Doyle, Crime and Forfeiture, CRS Report for Congress, CRS-3 (rev. 1993).

161 16 S. Ct. 994, 1004 (1996).
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legitimate claim to such property, procedural rights of "owners" in confiscation proceedings are
not a significant concern. Contraband seizures are also, by their nature, unlikely to result in
significant revenues for the government. I

2. Instrumentalities/Tools of Crime ^

Property used in the commission of a crime may also be subject to forfeiture. Vehicles
are often confiscated under these provisions,.as well as real property used for the manufacture or
cultivation of illegal narcotics. ,This type of forfeiture has been justified on two separate grounds:
(1) it provides greater deterrence'for the wrongdoer by prescribing an additional penalty for the
crime, and (2) it provides an incentive to the property owner to take precautions to prevent his ,>
property from being used by others for criminal activity. i

3. Proceeds of Crime rV

Congress has also, in some circumstances, authorized the forfeiture of property generated
by illegal activity.'7 More recently, it has authorized--in the case of criminal forfeiture at least--
the forfeiture of substitute assets when the actual proceeds normally subject to confiscation are |
no longer available.' 8 These forfeitures are justified on the principle of avoiding unjust
enrichment; the wrongdoer should not be permitted to profit from his crime. This type of
forfeiture, which started with RICO, has been aimed primarily at those activities likely to i

generate a large payoff for the perpetrators.

B. Offenses that Subject Property to Forfeiture

Although forfeitures may be pursued either as part of a criminal prosecution or as a
separate civil proceeding, the forfeiture itself is always triggered by criminal activity. The range
of activities that could prompt a forfeiture is considerable,' 9 and various legislative initiatives
seek to broaden it further.20

Notwithstanding the variety of statutes that carry forfeiture provisions, the overwhelming
majority of the forfeitures carried out by the U.$. Department of Justice' are executed under one
of two statutes.2 1 Section 981 of Title 18 prescribes civil forfeiture as a remedy for violation of a
wide range of criminal statutes, including counterfeiting,. smuggling, money laundering, and

'E.g., 18 US.C. § 981(a)(1)(B)-(F).

"821 U.S.C. § 853(p) (as amended in 1986).

19See Appendix A, listing nearly 200 of the more commonly used forfeiture provisions.

20See supra note 4. .K

2118 U.S.C. § 98 1; 21 U.S.C. § 881. Both statutes are discussed in some detail infra. L o
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crimes against financial institutions.22 In addition, 21 U.S.C. § 881 allows civil forfeiture ofjust
about everything associated with the manufacture, sale, and distribution of controlled substances,
including firearms used in conjunction with such activities.13 Criminal forfeitures, representing a

n 22 Section 98l(a)( 1)(A) calls for the'forfeiture of any property involved in financial transactions
which violate the laws governing (1)'the reporting of such transactions, 31 U.S.C. § 5313(a),
(2) structuring transactions to evade reporting requirements, 31 U.S.C. § 5324(a), (3) money laundering,

L 18 U.S.C. § 1956, and (4) engaging in monetary transactions with criminally derived property,
18 U.S.C. § 1957. Section 981(a)(1)(B) renders forfeitable the proceeds of any offense against a foreign
nation involving manufacture,, sale or distribution-of controlled substances. Section 981(a)(1)(C)
provides for the civil -forfeiture ofproceeds traceable to a violation of 18 U.S.C. §§, 215 (loan kickbacks),
471-74, 476-81,485-88, 501, or 502 (counterfeiting securities, currency, and postal stamps), 510 (forging
signatures on U.S. checks, securities or bonds), 542 (false statements in customs), 54!5 (smuggling), 656
or 657 (bank embezzlement), 842 or 844 (trafficking in explosives), 1005, 1006 or 1007 (falsifying bank
records), 1014 (false statement in loan applications), 1028 (false.lidentification of documents), 1029
(trafficking in access devices), 1030 (computer hacking),;1032 (asset concealment), 1341 or 1343 (mail
and wirelfraud, forfeiture limited to fraud againstfinancial, institutions);,or 134,4 (bank fraud). Section
98 1 (a)(1 )(D) governs forfeiture of property traceable to the gross receipts obtained, even indirectly, from
violations of 18 U.S.C, §§Z666(a)(1) (federal program fraud) 1001 (false statements); 1031 (major fraud

K against the U.S.),,1-032 (asset concealment), 13,4F1; and,1343 (miail and wire fraud) when arising out of the
sale of assets by a federal conservator or receiver (e-g., FDIC), Finally, section 98 1(ai)()(F) calls for
forfeiture of property -traceable to the gross receipts obtaine1,, evenindirectly, from violations of
18 U.S.C. §§ 511 (alteringor removing motor yehicle IDInu nber 5,53, impoexpbrt of motor
vehicles), 2119 (car-jacking), 2312 or 2323 (traffickngin stolefiimotor vdhicles);.,,,

23 (a) Subject property r,
The following shall be subject to forfeiture to theiUnitedStates

and no property right shall exist in them:,
(1) All controlled substances which have been manufactured,

distributed, dispensed, or acquired in violation of this subchapter.
(2) All raw materials, products, and equipment of any kind

which are-iused; or intended for use, in manufacturing, corpounding,
processing, delivering importing; or exporting any controlled substance
or listed chemical in violation of this subchapter.

(3) All property which is used, or intended for use, as a
container for property described in paragraph (1), (2), or (9).

-(4) All conveyances, including aircraft, vehicles, or vessels,,
which-areused, or are intended for use, to transport, orin any manner to
facilitate the transportation, sale, receipt, possession, or concealment of
property described 'in paragraph (1), (2), or (9), except ... [against
certain innocent owners].

(5) All books, records, and research, including formulas,
microfilm; tapes, and data which are used, or, intended for use, in
violation of this subchapter.

(6) All moneys, negotiable instruments, .securities; or other
things of value furnished or intended to be furnished by any person in

7



smaller proportion of the overall forfeiture picture, and carried out only as part of a criminal
prosecution, are authorized for essentially these same crimes.24

In addition to these, however, separate statutory provisions provide for forfeitures in a
remarkable array of contexts, including, among others, immigration (Title 8, forfeiting vessels,
vehicles, aircraft, etc.), hazardous and deceptive products (Title 15, forfeiting the products
themnselves) fish and wildlife (Title 16, forfeiting guns, traps, fishing vesses, etc.),, racketeering 25

exchange for-a controlled substance or-listed chemical in violation of;
Athis subchapter, all proceeds traceable to ,such an exchange, and all

Imoney negotiable instruments ,and securitiestused or intended tobe used
to facilitate any violation of this subchapter, except. " . [against certain
innocent owners]. .i

(7) All real property including any right, title, and interest
(including any leas'ehold interest) 'in the whole of ainy lotlo tract of land
and any appurtenances or, improvements, which is'"uised, orintended to
be used, in any manner or prt to dlormmit, or to fciilitate the .r
commission of, alviolatioibof tthis sbchapter punishable by more than
one year's iinp'risbnment, except .S. ,, l!d[against certain innocent owners].

(8) AlI cotrolledOsubstances which have been possessed Sin
violation of this subchapter. , il

(9) All listed chemicals, all drug manufacturing equipment, all
tableting rmahines, all enapsulating machines, and all gelatin capsules,
which have been im poeedpoDrted, manufactured possessed, l,,L
distributed, dispensed, acquired, or intended to be distributed, dispensed,
acquired, imported or exported in violation of this subchapter or
subchapter IIiof this chapter. , , '

(10) Any drug paraphernalia (as defined in section 857 of this
title).'

(11) Any firearm'(as defined in section 921 of Title 18) used or l
intended to be used to facilitate the transportation, sale, receipt,
possession, or concealment of property described inparagraph (1) or (2)
and any proceeds traceablelto such property.

21 U.S.C. § 881(a).

2418 U.S.C. § 982 (a list of offenses closely tracking the list of crimes prompting civil forfeiture
under Section 981 listed in the previous footnote, with some additions to include immigration offenses;
see the summary of section 982 in Appendix A)' 21 U.S.C. § 881.

i.2Hi U25The RICO statute reads, at 18 U.S.C. § 1963(a):

Whoever violates any provision of section 1962 of this chapter shall be J
fined under this title or imprisoned not more than 20 years. . . , or both,
and shall forfeit to the United States, irrespective of any provision of
State law--

8
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(Title 18, forfeiting instrumentalities and proceeds), customs (Title 19, forfeiting contraband, as
well as vessels, vehicles, aircraft, etc.), internal revenue (Title 26, forfeiting alcohol, tobacco and
firearms), trading with the enemy (Title 50, forfeiting goods offered for trade).26 Many of these
provide for both civil and criminal forfeiture.

IV. Procedure--Criminal v. Civil

L1. Today, forfeitures may be classified into two categories: (1) criminal (in personam)
forfeitures, and (2) civil (or in rem) forfeitures. The former function explicitly as a punishment
for the offender that follows a criminal conviction., The latter proceed against the "offending"
property itself; the innocence of the owner is not necessarily a defense. The procedures
employed in each type of forfeiture must be considered separately.

A. Criminal Forfeiture Procedure

/7 The essential condition precedent for a criminal forfeiture is a criminal conviction.
X Typically, the criminal conviction and the criminal forfeiture are pursued simultaneously in a

single proceeding:, the criminal trial.

. (1) any interest the person has acquired or maintained in
violation of section 1962;

(2) and--
(A) interest in;
(B) security of;
(C) claim against; or
(D) property or contractual right of any kind affording a

source of influence over;
any enterprise which the person has established, operated, controlled,
conducted, or participated in the conduct of, in violation of section 1962;
and

(3) any property constituting, -or derived from, any proceeds
which the person obtained, directly or indirectly from racketeering
activity or unlawful debt collection in violation of section 1962.

The court, in imposing sentence on such person shall order, in addition
to any other sentence imposed pursuant to the section, that the person
forfeit to the United States all property described in the subsection. In
lieu of a fine otherwise authorized by this section, a defendant who
derives profits or other proceeds from an offense may be fined not more
than twice the gross profits or other proceeds.

26See Appendix A, listing more commonly used forfeiture provisions.
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1. Jurisdiction

Seizure of the property is hot necessary in order to assert jurisdiction for a criminal
forfeiture, since the jurisdiction is over the person rather than over the property. However, in
some cases the court may restrain the use or transfer of the property pending the outcome of the
trial.27

2. Statutes and Rules Governing Criminal Forfeitures
V

The procedures for criminal forfeiture, at least for most of the Title 18 crimes that allow
for forfeiture, are dictated by statute.2 8 The statute details, among other things, the methods and
standards for issuing a seizure warrant,2 9 how the warrant is executed,30 how the property is
disposed of,3 ' and the Attorney General's discretion to grant mitigation or remission. 32

After returning a conviction, the jury (or trier-of-fact) must determine, by special verdict,
which of the property described in the indictment is actually subject to forfeiture, as provided in
Criminal Rule 3 (e)? 3 Following the special verdict (or guilty plea), Criminal Rule 32(d)(2)
provides that the court may enter a preliminary order of forfeiture and allow discovery to identify
and locate the property, 34 conduct any hearings on third party claims,3 5 before entering the final

2721 U.S.C. § 853(e)(l)-(2); see also 18 U.S.C. § 1963(d)(l)-(2) (RICO).

2821 U.S.C. § 853 (controlled substances); 18 U.S.C. § 982(a)(6)(B) & (b)(1) (explicitly invoking
the procedures of 21 U.S.C. § 853 for other forfeitures under Title 18); 18 U.S.C. § 1963 (RICO).

2921 U.S.C. § 853(f0.

3°21 U.S.C. § 853(g).

3'21 U.S.C. § 853(h); see also 18 U.S.C. § 1963(f) (RICO).

1221 U.S.C. § 853(i); see also 18 U.S.C. § 1963(g) (RICO).

33"lf the indictment or the information alleges that an interest or property is subject to criminal
forfeiture, a special verdict shall be returned as to the extent of the interest or property subject to
forfeiture, if any." Criminal Rule 3 1(e).

3421 U.S.C. § 853(m); see also 18 U.S.C. § 1963(k) (RICO).

3521 U.S.C. § 853(n); see also 18 U.S.C. § 1963(l) (RICO); see also discussion of third party
claims infra
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order of forfeiture.36 The rules also allow the court to include in its order any conditions
necessary to protect the value of the property pending appeal. 7

3. Procedural Due Process

In criminal cases, the procedural rights of the defendant/owner--notice, counsel, speedy
trial, etc.--are protected in the context of the trial itself. Rights to notice of the forfeiture are

formalized in Criminal Rule 7(c)(2),3 8 which requires that in the case of a criminal forfeiture, the
indictment itself must identify the property to be forfeited. In the course of the trial, the
defendant has the right to present the case and evidence not only against his or her conviction,
but also against the forfeiture-of his or her property.

4. Burden of Proof (Criminal)

The criminal conviction, of course, must be found beyond a reasonable doubt; otherwise,
there can be no criminal forfeiture. The special verdict, the finding that property is subject to
confiscation, however, is made under a subtle burden-shifting scheme established by the statute.39

If the government shows, by a preponderance of the evidence, that the convicted felon acquired
the property at or soon after the time of the felony, and there was no likely source for such

property other than the violation, the prosecution enjoys a "rebuttable presumption" of

3 * ;6 If a verdict contains a finding that property is subject to a criminal
forfeiture, or if a defendant enters a guilty plea subjecting property to
such forfeiture, the court may enter a preliminary order of forfeiture
after providing notice to the defendant and a reasonable opportunity to
be heard on the timing and form of the order. The order of forfeiture
shall authorize the Attorney General to seize the property subject to
forfeiture, to conduct any discovery that the court considers proper to
help identify, locate, or dispose of the property, and to begin proceedings
consistent with any statutory requirements pertaining to ancillary
'hearings andithe rights of third parties. At sentencing, a finaF order of
forfeiture shall be made part of the sentence and included in the D '

judgment. The court may include in the final order such conditions as
may be reasonably necessary to preserve the value of the property
pending any appeal.

Criminal Rule 32(d)(2).

3 7
1d.

38e"No judgment of forfeiture may be entered in a criminal proceeding unless the indictment or
the information shall allege the extent of the interest or property subject to forfeiture." Criminal Rule
7(c)(2)

3921 U.S.C. § 853(d).
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forfeitability. 4 0 Once the presumption is established, the burden is on the claimant to prove,
again by a preponderance, that the property is not subject to forfeiture.,

5. Third Party Claims

Because the legal action in criminal forfeitures focuses on the defendant rather than the
property, it is clear that only the defendant 's interest in the property is forfeitable. Legitimate
third party interests should not be extinguished in such proceedings. To protect these interests,
the statutes under which most criminal forfeitures are sought require published notice, after entry
of an order of forfeiture, of the government's intent to dispose of the property.41 Third parties
with claims to the property have 30 days in which to petition the court for a hearingY42 C

L.

40Id; cf discussion of civil forfeitures, Section IV.B.5, infra, (civil forfeitures can be effected
based on a showing of mere probable cause).

4118 U.S.C. § 1963(l)(1); 21 U.S.C. § 853(n)(1). The government is also permitted--but not
required--to serve notice directly on parties known to have some claim to the property:

Following the entry of an order of forfeiture under this section, the
United States shall publish notice of the order and of its intent to dispose
of the property in such manner as theAttomey General may direct. The
Government may also, to the extent practicable, provide direct written
notice to any person known to have alleged an interest in the property
that is the subject, of the order of forfeiture as a substitute for published
notice as to those persons so-notified.

Id.

4218 U.S.C. § 1963(1)(2); 21 U.S.C. § 853(n)(2):

Any person, other than the defendant, asserting a legal interest in the
property ... may, within thirty days of the final publication of notice or
his receipt of notice under paragraph (I), whichever is earlier, petition
the court for a hearing to adjudicate the validity of his alleged interest in
the property. The hearing shall be held before the court alone, without a
jury.

12



Once a-petition is filed, the hearing must be held within 30 days.43 The hearing is
conducted before the judge alone, without ajury." The third-party claimant and the government
can introduce evidence and cross-examine witnesses at the hearing, and the court also considers
any relevant portions of the record of the underlying criminal case.45

The petitioner bears the burden of proofnby apreponderance of the evidence, (1) that his
or her right or title to the property is vested and/or superior to the defendant's,.or (2) that he or
she was a bona fide purchaser, who acquired the property for value, reasonably without cause to
believe the property, was subject to forfeiture.46 Based on such ashowing, the statute pernits the

4318 U.S.C. § 1963(1)(4); 21 U.S.C. § 853(n)(4):

The hearing on the petition shall, to the extent practicable and consistent
with the interests'ofjustice, be held within thirty days of the filing of the
petition. The court may consolidate the hearing on the petition with a
hearing on any other petition filed by a person other than the defendant'
under this subsection.

4418 U.S.C. § 1963(0)(2); 21 U.S.C. § 853(n)(2).

4518 U.S.C. § 1963(1)(5); 21 U.S.C. § 853(n)(5)'

At the hearing, the petitioner may testify and present evidence and
witnesses on' his own behalf, and cross-examine witnesses who appear at
the hearing. The United States may present evidence and witnesses in
rebuttal'and in defense of its claim to the property and cross-examine
witnesses who appear at the hearing. In addition to testimony and
evidence presented at the hearing, the court shall consider the relevant
portions of the record of the criminal case which resulted in the order of
forfeiture.

4618 U.S.C. § 1963(1)(6); 21 U.S.C. § 853(n)(6):

If, after the hearing, the court determines thatfthe petitioner has
established by a preponderance of the evidence that--

(A) the petitioner has a legal right, title, or interest in the
property, and such right, title, or interest renders the order of
forfeiture invalid in whole or in part because the right, title, or
interest was vested in the petitioner rather than the defendant or was
superior to any right, title, or interest of the defendant atthe time of
the commission of the acts which gave rise to' the forfeiture ,of the
property under this section; or

(B) the petitioner is a bona fide purchaser for value of the right,
title, or interest in the property and was at the time of purchase
reasonably without cause to believe that the property was subject to
forfeiture under this section;
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court to amend its order of forfeiture, and the rule contemplates any such amendment will be
made in a final forfeiture order issued at sentencing.4 7

These procedures are detailed in Title 18 and apply primarily to a defined set of Title 18
offenses. There are many other statutes that provide for forfeiture as a criminal penalty or as a
remedy available "upon conviction" of aime, which include no tird-party claim adjudication
procedure.4 s Presumably these can be carried out astdirected by the court. Tihe statutoryh
procedures~ for the'TitiO 18 cases"detailed above, however, mayprovide a useful guide to a court
seekingto fashionfappropriate procedurswhen' te statute 'specifiesiione. At the ver 'least, the
court can be assured that these procedures have passed Constitutional muster.

B. Civil Forfeiture Procedure

Unlike criminal forfeitures, civil forfeitures proceed in rem: "The property is the
defendant in the case and burden of proof rests on the party alleging ownership."49 This j

fundamental difference has very significant implications, for jurisdiction, for notice, for burdens
of proof, and for third party rights.

1. Jurisdiction

Because the proceeding is in rem, the court must seize the property before it can exercise
jurisdiction. Traditionally, jurisdiction was available only in the district where the res was
located. However, in 1992 Congress expanded jurisdiction in forfeiture actions to include the
district "in which any of the acts of omission giving rise to the forfeiture' occurred."50 The statute
recognizes several permissible venues, including (1) the district in which the forfeiture "accrues,"
(2) the district where the property is found, as well as (3) any district into which the property is
brought."

the court shall amend the order of forfeiture in accordance with its
determination.

See also 18 U.S.C. § 1963(c) and 21 U.S.C. § 853(c) for the bona fide purchaser exception.

4718 U.S.C. § 1963(1)(6); 21 U.S.C. § 853(n)(6); Criminal Rule 32(d)(2).

48Many of the statutes governing endangered species and fish and wildlife resources, for
example, provide for forfeiture of guns, traps, nets, vehicles, and vessels, upon conviction. E.g.,
16 U.S.C. §§ 26, 670j(c), 707, inter alia. See Appendix A for further listings.

49United States (Drug Enforcement Administration) v. One Jeep Wrangler, 972 F.2d 472, 476 (2d
Cir. 1992).

5028 U.S.C. § 1355(b)(1)(A).

5'28 U.S.C. § 1395.

14

1i



The Rules Committees recently took note of Congress' expansion of jurisdiction, and
approved an'amendment to Supplemental Rule E(3)(a) authorizing service outside the district.52

This makes the rule consistent with the corresponding statutory provision at 28 U.S.C. § 1355(d).

Ire-, 2. Administrative Forfeiture

In customs cases, and those cases that use customs procedures--i.e. most forfeitures, see

section IV.B.3 infra--uncontested forfeitures can often be handled administratively, without
involving the court at all. The procedure requires that notice be given to anyone with an interest
in the property, who is then given an opportunity to contest the, forfeiture in court proceedings.53

In order to contest~the administrative forfeiture, the claimant must respond within strict
time deadlines, posting a bond equal to 1 0%of the value of the property or requesting a waiver

based on indigence. As a practical matter, the waivers are easy to obtain. Once a claim is filed,
the matter loses its'"administrative" character and becomes a court proceeding.

A' 3. Statutes'and Rules'-Customs and Admiralty Procedures Apply

As noted above, the overwhelming majority of [civil forfeitures' are carried out under one
of two statutes: 18 U.S.C. § 981 4and21 U.S.C. § 881, iBoth statutes specifically invoke, for
process purposes, the "Supplemental Rules for Certain Admiralty and Maritime Claims"
appended to the Federal Rules$of Civil Procedure.54 In addition,-a separate catch-all statute

C makes admiralty procedure applicable by default in all forfeiture actions, absent a Congressional
Lt. provision to the contrary:

Unless otherwise provided by Act of Congress, whenever a forfeiture of property
is prescribed as a penalty for violation of an Act of Congress and the seizure takes
place on the high seas or in navigable waters within the admilralty and maritime
jurisdiction of the United States,"such forfeiture may be enforced by libel in
admiralty but in cases of seizures on land the forfeiture may be enforced by a
proceeding by libel which shall conform as near as may be to proceedings in

7t 110, admiralty.5 5

L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

52Minutes (January 1998), Standing Committee on Rules of Practice and Procedure, Judicial
Conference of the. United States.

5;19 U.S.C. §§ 1607-08. Similar provisions for administrative forfeiture exist under the revenue
laws as well. 26 U.S.C. § 7325.

5418 U.S.C. § 981(b)(2); 21 U.S.C. § 881(b).

5528 U.S.C. § 2461(b) (emphasis added).
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Beyond the specific invocation of admiralty rules, these two laws governing forfeitures
-specifically incorporate customs procedure at 18 U.S.C. § 981(d)56 and at 21 U.S.C. § 881(d)17
respectively. Therefore, courts and practitioners find themselves referring to 19 U.S.C. § 1602 et g

seq., the customs statutes, for law and procedure in a wide variety of cases.8

56~~~~~~~~~~~~~~~~~~~~~~L
56 For purposes of this section, the provisions of the customs laws relating

to the seizure, summary and judicial forfeiture, condemnation of
property for violation of the customs laws, the disposition of such
property or the proceeds from the sale of this section, the remission or
mitigation of such forfeitures, and the compromise of claims
(19 U.S.C. § 1602 et seq.), insofar as~they are applicable and not
inconsistent with the provisions of this section, shall apply to seizures
and forfeitures incurred, or alleged to have been incurred, under this
section, except that such duties as are imposed upon the customs officer
or any other person with respect to the seizure and forfeiture of property
under the customs laws shall be performed with respect to seizures and
forfeitures of property under this section by suchbofficers, agents, or
other persons as my be authorized or designated for that purpose by the K
Attomey General[ the Secretary of the Treasury, or the Postal Service, as
the case maybe. The Attoriey General shall hav sole responsibility for
disposing of petitions for remission ortmitigatioi With respect to t,
property involved inajudicial forfeiture poceedingl.

18 U.S.C. § 981(d).

57 The provisions of law relating to the seizure, summary and judicial
forfeiture, and condemnation of property for violation of the customs
laws; the disposition of such property or the proceeds from the sale
thereof; the remission or mitigation of such forfeitures; and the
compromise of claims shall apply to seizures and forfeitures incurred, or
alleged to have been incurred, under any of the provisions of this
subchapter, insofar as applicable and not inconsistent with the provisions
hereof....

21 U.S.C. § 881(d).

58The relevant sections of the customs laws--explained in more detail in Appendix A--are 2

summarized here by title:

1602 Seizure; report to customs officer m
1603 Seizure; warrants and reports
1604 Seizure; prosecution
1605 Seizure; custody; storage
1606 Seizure; appraisement
1607 Seizure; value $500,000 or less, prohibited articles, transporting

conveyances e
.L
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The internal revenue code also details some forfeiture procedures, primarily directed at

alcohol, tobacco, and firearms violations.59 Even these, however, directly reference the customs

laws for remission and mitigation procedures.'

4. Procedural Due Process--Notice

Notice, particularly to potential third party claimants, is a sensitive issue in civil

forfeitures. The matter never reaches court at all unless someone files a timely claim and a bond.

L Absent such filing, the forfeiture is perfected administratively, without any judicial proceeding at

all. Less than adequate notice will result in extinguishing even the most meritorious of claims

against the forfeiture.

The stringent notice requirements probably have their origins, once again, in ancient

admiralty law. In an early U.S. Supreme Court case known simply as The Mary, Chief Justice

John Marshall held that the only notice required inman in rem admiralty case was service upon the

res.6' By today's standards, particularly as applied to property other than a ship, such notice

appears inadequate.

1608 Seizure; claims; judicial condemnation
1609 Seizure; summary forfeiture and sale
1610 Seizure; judicial forfeiture proceedings
1611 Seizure; sale unlawful
1612 Seizure; summary sale
1613 Disposition of proceeds of forfeited property
1614 Release of seized property
1615 Burden of proof in forfeiture proceedings

K 161 6a Disposition of forfeited property
1618 Remission or mitigation of penalties
1619 Award of compensation to informers

5926 U.S.C. § 7321-27. The sections of Title 18 that deal with liquor trafficking and cigarette
trafficking incorporate these forfeiture procedures from the internal revenue laws, rather than the
procedures detailed elsewhere in Title 18. E.g., 18 U.S.C. §§ 2344(c) & 3667.

0626 U.S.C. § 7327.

61The Mary, 13 U.S. (9 Cranch) 126 (1815).
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Accordingly, notwithstanding the Court's holding in The Mary, Supplemental Rule C(4)62

requires notice not only by service on the property itself, but also by publication in a newspaper

of general circulation in the district. The specifics of such notice by publication are usually the

subject of local rule, often requiring publication in a local newspaper for three successive weeks,

the same notice requirement that applies to administrative forfeitures.63

Until recently, Supplemental Rule C(6)&I allowed claimants only 10 days "after process

has been executed" in which to file a claim, and 20 days more to file an "answer." This

conflicted with customs forfeiture law at 19 U.S.C. § 1608, which allows 20 days after first

publication to file a claim. In January 1998, the Standing Committee approved amendments to

62 Notice. No notice other than the execution of the process is required

when the property that is the subject of the action has been released in
accordance with Rule E(5). If the property is not released within 10
days after execution of process, the plaintiff shall promptly or within
such time as may be allowed by the court cause public notice of the LJ
action and arrest to be given in a newspaper of general circulation in the
district, designated by order of the court. Such notice shall specify the
time within which the answer is required to be filed as provided by
subdivision (6) of this rule. This rule does not affect the requirements of
notice in actions to foreclose a preferred ship mortgage pursuant to the 4
Act of June 6, 1920, ch. 250, § 30 as amended.

Rule C(4), Supplemental Rules for Certain Admiralty and Maritime Claims.

63See also 19 U.S.C. § 1607(a) (notice of customs seizures must be published for three
consecutive weeks); 26 U.S.C. § 7325(2) (notice- of internal revenue seizures must be published for three
consecutive weeks).

64 Claim and Answer; Interrogatories. The claimant of property that is

the subject of an action in rem shall file a claim within 10 days after
process has been executed, or within such additional time as may be
allowed by the court, and shall serve an answer within 20 days after the
filing of the claim. The claim shall be verified on oath or solemn
affirmation, and shall state the interest in the property by virtue of which |
the claimant demands its restitution and the right to defend the action. If
the claim is made on behalf of the person entitled to possession by an
agent, bailee, or attorney, it shall state that the agent, bailee, or attorney
is duly authorized to make the claim. At the time of answering, the
claimant shall also serve answers to any interrogatories served with the
complaint. In actions in rem, interrogatories may be so served without
leave of court.

Rule C(6), Supplemental Rules for Certain Admiralty and Maritime Claims, C
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Supplemental Rule C(6) expanding response time for non-admiralty forfeitures,6 5 bringing the

rule into line with the statute. In so doing, the Committee, for the first time, drew a formal
distinction between traditional admiralty proceedings, which remain subject to the 10-day limit,

and the much more common non-,admiralty forfeitures, for which the greater time was allowed.

Even as amended, however, the time to respond is short. Because the property rights of
innocent third parties at stake, the adequacy of notice and time to respond deserve particular

attention. Ancient admiralty principles--e.g., that execution of process on the ship is sufficient

notice to anyone with an interest in it--are, clearly inadequate as applied to modem civil forfeiture
practice,

4 ' ,. -P

L 55. Burden of Proof (Civil)

In the court proceedings for a civil forfeiture, the government need only establish
L probable cause to believe that the property is subject to forfeiture. The government need not

prove even that a crime was committed; probable cause will suffice for civil forfeiture purposes.

Once the government has met this burden, the burden shifts to the claimant to prove by a

l preponderance of the evidence that his or her interest in the property is not subject to a
declaration of forfeiture.' He or she may do so by establishing either (1) that the predicate
offense was never committed, or (2) that the property lacksa sufficient nexus to the crime to
qualify for forfeiture under the statute.

6. Defenses

a. Innocent Owner

Except when the relevant statute provides otherwise, the innocence of the owner is not
typically a defense to civil forfeiture.67 The absence of constitutional protections for innocent

owners was reaffirmed recently by the U.S. Supreme Court in Bennis v. Michigan,6 8 in which an

innocent owner of an automobile--used by her husband for a liaison with a prostitute--challenged
the forfeiture of her interest in the car not only as an unconstitutional taking but also as a due

65Minutes (January 1998), Standing Committee on Rules of Practice and Procedure, Judicial
Conference ofthe.UnitedStates.

6619 U.S.C. § -1615.

67Calero-Toledo v. Pearson Yacht Leasing Co., 416 U.S. 663, 683 (1974) ("[T]he innocence of
the owner of property subject to forfeiture has almost uniformly been rejected as a defense."); United
States (Drug Enforcement Administration) v. One Jeep Wrangler, 972 F.2d 472,476 (2d Cir. 1992)
("The innocence of the owner. is irrelevant--it is enough that the property was involved in a violation to
which forfeiture attaches.").

68116 S. Ct. 994 (1996).
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process violation. She relied on the Court's comment in Calero-Toledo that "it would be
difficult to reject the constitutional claim of. . . an owner who proved not only that he was
uninvolved in and unaware of the wrongful activity, but also that he had done all that reasonably
could be expected to prevent the proscribed use of his property."69 But that statement was
dismissed in Bennis as mere dictum.70 The Court concluded with a ringing endorsement of civil
forfeiture, even from innocent owners, as "too firmly fixed in the punitive and remediali
jurisprudence of the country to ibe now displaced." 7'

The Bennis case, lof course, arose out of a state forfeiture law, but nonetheless clarified
the constitutional limits, or lack thereof, on civil forfeiture. Although the constitution may not
protect an innocent owner, some of the federal forfeiture statutes do, barring confiscation absent
the owner's knowledge or consent to the illegal use of his property.' These statutory exceptions Lt H
have not always been interpreted generously to "innocent" claimants. The "lackof consent"
defense has beeninterpreted to require proof that the owner has done all that reasonably could be 7
expected to prevent the proscribed use; the "lack of knowledge" defense may, in some circuits,
be unavailablei if the owner should have known of the illegal use lof the property.73

t.b. Double Jeopardy, LI
Thel Supreme Court has now rejected the conclusion, previously reached by at least two

circuits, that ciil forfeitures under 18 U.S.C. § 981 and 21 U.S.C. § 881 could constitute .
punishment for double jeopardy purposes.'4 At present, therefore, double jeopardy is not a bar to
civil forfeiture after a criminal sentence has been imposed, or to criminal prosecution after a civil
forfeiture has been ordered. L

69416 U.S. at 689.

701 16 S. Ct. at 999.

'Id. at 1001 (quotingJ. W. Goldsmith Jr.-Grant Co. v. United States, 254 U.S. 504, 511 (1921)).

"2E.g., 18 U.S.C. § 981(a)(2) (in money laundering cases, "[n]o property shall be forfeited ... to
the extent of the interest of an owner or lienholder by reason of any act or omission established by that
owner or lienholder to have been committed without [his or her] knowledge"); 21 U.S.C. § 881 (aX4) (in
controlled substance cases, vehicles and vessels are not forfeitable if operated by an innocent common
carrier, or if the actions prompting forfeiture were without "the knowledge, consent or willful blindness
of the owner"); 21 U.S.C. § 881(a)(7) (in controlled substance cases, "no [real] property shall be
forfeited . . . to the extent of an interest of an owner, by reason of any act or omission established by that
owner to have been committed or omitted without [his or her] knowledge or consent").

73E.g., United States 'v. 755 Forest Road, 985 F.2d 70 (2d Cir. 1993) (defense is unavailable to
the willfully blind); but see United States v. 6960 Miraflores Ave., 995 F.2d 1558 (11th Cir. 1993) U
(defense is available if the claimant can prove absence of "actual knowledge").

74United States v. Ursery, 116 S. Ct. 2135 (1996). f
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c. Excessive Fines

The Supreme Court has held that a forfeiture, even a civil forfeiture, may be so great as to
violate the Eighth Amendment's excessive fines clause.75 The Court has not yet articulated a test
for when a forfeiture runs afoul of the Eighth Amendment, although it may do so shortly in a case
argued earlier this term.76

7. Return of the Property

If the claimant succeeds in proving by a preponderance of the evidence that the forfeiture
was improper, the government must return the property." The government is not required to
make compensation for depreciation or damage to the property sustained while in government
custody, however. 78 If the forfeiture stands, the property is disposed of as dictated by the
applicable statute.

V. Conclusions and Recommendations

The long and peculiar history of forfeitures in English and American law has yielded
procedural constructs that are less than intuitive. It may defy common sense to look to customs
laws or admiralty rules for guidance when confiscating illegal drugs from an urban crack house.
When considering proposals for forfeiture procedure, therefore, it is particularly important to
keep the larger picture in mind.

Civil forfeiture procedures are pretty well established by the customs laws and the
admiralty rules. These procedures are not necessarily well-suited to the typical civil forfeiture
case, however. The recent amendments to the admiralty rules governing notice of civil
forfeitures, for example, were based, at least in part, on the recognition that traditional rules of
admiralty do not necessarily accommodate the legitimate interests of the parties in modem
forfeiture actions. Because the statutes specifically invoke customs procedures and admiralty
rules, however, the Rules Committees are, at least for now, required to consider forfeiture
procedure issues in the context of the Supplemental Rules for Certain Admiralty and Maritime
Claims. Preserving procedures that make sense for admiralty cases may require development of
two "tracks" for cases under the admiralty rules: (1) one for the traditional admiralty cases, and

75Alexander v. United States, 113 S. Ct. 2766 (1993); Austin v. United States, 113 S. Ct. 2801
(1993).

76United States v. Bajakajian, (No. 96-1847, argued Nov. 4, 1997).

7728 U.S.C. § 2465.

7 8 United States v. Lewis, 987 F.2d 1349, 1357 (8th Cir. 1993).
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(2) one for the non-admiralty forfeitures. The Standing Committee is already heading this
direction. It appears to be a promising approach.

Criminal forfeiture proceedings, in contrast, do not always have well-defined procedures
prescribed. The statute governing most cases under Title'l 8 lays out some detailed procedures, m
but the criminal rules do little to clarify them. Moreover, criminal forfeitures under many of the
other statutes have neither statutory nor rule-based procedures prescribed for them. It may be
appropriate to establish some rules, perhaps reflecting the procedures set by Congress for Title 18
and Title 26 cases, that would apply generally to criminal forfeitures wherever they may arise. L
Perhaps once a set of such rules is in place,, Congress will be 'willing to defer to the rule-based
procedures, and will not feel the need to imose procedures statutorily as it has for most of the r
Title 18 cnriminal forfeitures. ni

It may well be time for a legislative overhaul of forfeiture procedure, given the somewhat
tortured procedural landscape for such proceedings now. In the meantime, the admiralty rules
may need some attention to assure that they function appropriately for non-admiralty forfeitures
while still addressing the legitimate concerns of admiralty cases. At the same time, the criminal
rules should be amended to set forth detailed criminal forfeiture procedures--not inconsistent
with current statutory ones--to fill a procedural void for those cases that are outside the scope of
the statutory procedures.
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Appendix A
+~ ~ ~ ~~~-s for -, ,ri J ,, ,,,I .E4r ated sttue

More commonly used forfeiture and forfeiture-related statutes

Title 7 Agricultural Products

608a(5) Exceeding quota. Persons exceeding agricultural quota or allotment (or those
aiding) "shall forfeit" the market value of such excess; recoverable in a "civil suit
brought in the name of the U.S."

608e-l(a) Imports violating marketing order. Importation of certain products is prohibited
when Secretary has issued a marketing order regulating the grade, size, quality of
the products. Property is forfeitable to the extent permitted by section 608a(5).

2024(g) Illegal food stamp operation. Property involved in the operation (money or
securities exchanged for coupons) is subject to forfeiture; procedures to be
determined by USDA regulations.

2156(f) Animal fighting venture. Animals involved are 'liable to be proceeded against
and forfeited at any time . .. on complaint filed in any U.S. District Court."
Animal to be disposed of humanely.

Title 8 Immigration

1324(b) Transporting aliens. Conveyance (vessel, vehicle, aircraft, etc.) used for bringing
in or harboring aliens can be seized without warrant if there is probable cause.
Customs procedures apply "insofar as not inconsistent with provisions herein."
Once probable cause is shown, the claimant to the property has the burden of
proof.

Title 15 Trade and Commerce

6 Conspiracy in restraint of trade. Property owned by an illegal combination or
pursuant to a conspiracy may be forfeited under the customs procedures.

77 Unfair competition. The president may detain foreign vessels in time of war if the
other country discriminates against Americans in trade. Any detained vessel that
attempts to depart shall be forfeited to the U.S. The president may deploy
military to effect forfeiture.



1195 Flammable fabrics. Fabrics are forfeitable by libel process conforming as nearly
as possible to "proceedings in rem in admiralty", except that on demand of any
party and in the discretion of court, issues of fact shall be tried by jury. Disposal
by destruction, return to claimant (on payment of all costs) or sale, the latter two
conditioned on posting of bond to assure that the fabric will be treated to make it
lawful.

1265 Misbranded hazardous substance or banned substance. Substance is forfeitable
under provisions tracking the language of Section 1195. 1

2071(b) Consumer product which fails an applicable safety rule. Product is forfeitable
under provisions tracking the language of Section 1195, except there is no right to
a jury trial.

2104 Hobby protection (coins, political items, etc.). Counterfeits and unlabeled
imitations, when imported, are subject to seizure and forfeiture under the customs
laws.

Title 16 Endangered Species and Wildlife Resources C

26 Yellowstone. Guns, traps, horses, etc. used to hunt illegally may be seized and,
upon conviction of persons using them, shall be forfeited. Seized property is
disposed of by authority of the Secretary of Interior.

470gg(b) Unauthorized excavation/trafficking in archeological resources from public/Indian
lands. Vehicle and equipment used in connection with violation may be subject to
forfeiture upon (1) conviction of the person violating the law; (2) assessment of
civil penalty again such person; or (3) determination by court that resources or
equipment were used in the violation. When violation involves Indian lands,
forfeited property is returned to the Indian or the Indian tribe affected.

668b(b)&(c) Bald/golden eagle. Guns and vehicles, etc. used to take/sell a bird, part, nest or
egg is subject to forfeiture. Customs laws apply "insofar as applicable and not
inconsistent with this chapter," except that duties of customs officers shall be L
carried out by Interior Department personnel.

668dd(f) National Wildlife Refuge System. Property, fish, birds, etc. unlawfully taken
shall be seized, and upon conviction of the person, shall be forfeited. Forfeited
property shall be disposed of by the Secretary in accordance with law.

670j(c) Public lands subject to conservation and rehabilitation programs. Guns, traps, etc.
used in unauthorized hunting and fishing on such lands may be seized. Upon
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conviction, forfeiture may be adjudicated as a penalty. Customs laws apply, but

shall be carried out by Interior or Agriculture Department personnel.

690(e) Bear River Refuge. Birds, animals, and natural growths removed from the refuge
A: shall be summarily seized. Upon conviction or judgment by U.S. Court that they
K were killed or captured contrary to law, they shall be forfeited. Seized property is

disposed of by- authority of the Secretary of Interior inraccordance with law.

706 Migratory birds. Birds, parts, nests, and eggs taken are seized and forfeited
according to language tracking that of Section 690(e).

707 Migratory birds.- Guns, traps, nets, vehicles, and vessels used to violate Section
706 may be seized and, upon conviction, shall be forfeited as a penalty. Seized
,property is disposed of by authority of the Secretary of Interior.

742j-1 Airborne hunting. Birds, fish, and animals shot or captured, and guns, aircraft and
other equipment used, are subject to forfeiture. Customs laws apply, but shall be
carried out by Interior Department personnel.

773h North Pacific halibut. Fishing vessel, gear, and fish shall be forfeited pursuant to
a civil proceeding under this section. Attorney General may seize property 'upon
judgment." Customs laws apply unless "inconsistent with the-provisions, policies,
or purposes of this subchapter." , Rebuttable presumption that fish on board were
taken in violation of law.

i 916f Whaling. Court may order whales ornmonetary value thereof forfeited and
disposed of at the direction of court.

I1030 North Pacific fisheries. -Fishing vessel,'gear, and fish shall be forfeited pursuant
to a civil proceeding under this section. Attorney General may seize property
"upon judgment." Customs laws apply unless "inconsistent with the provisions,

'L' policies, or purposes of this subchapter." Rebuttable presumption that fish on
board were taken in violation of law.

1171 North Pacific fur seals. Vessels and equipment, as well as seals, or the monetary
value thereof, shall be forfeited. Customs laws apply to seizure, summary and
judicial forfeiture, condemnation, sale, proceeds, remission or mitigation, insofar
as "applicable and not inconsistent."

1376 Marine rnammal protection. If a vessel is employed in taking marine mammals,
its cargo, or the monetary value thereof, shall be forfeited. Customs law
procedures for seizure, forfeiture, condemnation, disposition of forfeited property,

3
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proceeds of sale, remission or mitigation, apply insofar as "applicable and not
inconsistent." F

1540(e) Endangered species. Fish, wildlife, or plants taken, sold, or shipped shall be
subject to forfeiture. Customs law procedures for seizure, forfeiture, *

condemnation, disposition of forfeited property, proceeds of sale, remission or
mitigation4,apply insofar as "applicable and not inconsistent.",

1860 Fishery conservation. Vessel, equipment, cargo, as well as fish (or fair market
value thereof) shall be subject to forfeiture in a civil proceeding. Customs law
procedures for disposition, proceeds, remission or mitigation, and compromise of
claims apply unless "inconsistent with the provisions, policies, or purposes of this
subchapter." Posting a bond stays the seizure. Fish cannot be sold for less than
market value. Rebuttable presumption that fish on board were taken in violation _

of law.

2409 Antarctic conservation. Animal or plant, guns, traps, equipment, vessels,
vehicles, and aircraft are subject to forfeiture. Customs law applies insofar as
"applicable and not inconsistent."

2439 Antarctic Convention. Antarctic marine living resources, guns, traps, equipment, w
vessels, vehicles, and aircraft are subject to forfeiture. Customs law applies
insofar as "applicable and not inconsistent." F

3374 Illegally taken fish and wildlife. Fish, wildlife, and plants illegally trafficked in
are subject to forfeiture notwithstanding any culpability requirements for civil C

penalty or criminal prosecution. Vehicles, vessels, etc. are subject to forfeiture if
owner was consenting party or privy thereto or should have known. Customs law
procedures for seizure, forfeiture, condemnation,Zdisposition, proceeds, remission F
or mitigation apply insofar as they are "applicable and not inconsistent." Any
warrant for search and seizure must be issued in accordance with Criminal Rule
41.

3606 North Atlantic salmon. Vessel, as well as fish (or their fair market value) are
subject to civil forfeiture as under Section 1860.

Title 17 Copyright Protection -

506(a) Infringing copies and equipment. Upon conviction for criminal copyright
infringement, the court shall order forfeiture and destruction of infringing copies, L
as well as the equipment used to make them.

L
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603 Importation prohibition. Infringing articles imported are subject to seizure and

forfeiture in the same manner as property imported in violation of "customs

revenue laws." Articles are destroyed as directed by the Secretary of the Treasury

or -the court, or may be returned to foreign country if th&Secretary is persuaded

that the importer had no reason to know it was a violation of law.

910 Semi-conductorchip products. Same standards as provided in Section 603.

Title 18 Criminal Code

L 492 Counterfeiting. Counterfeit coins, obligations and securities, as well as material

and equipment for their manufacture "shall be forfeited." Interested persons can

petition the Secretary of the Treasury (or the Attorney General if other crimes are

involved) for remission or mitigation.

542 Entry of Goods by False Statements. Treated under section 981 (below).

544 Relanding of Goods. Any merchandise' entered or withdrawn for exportation

without the payment of export duties,.thatis then relanded in the U.S. without

- entry having been-made, is considered to be illegally imported property and shall

be forfeited.

545 Smuggling. Treated under section 981 (below).

548 Bonded Warehouse Goods. Fraudulently concealed, removed, or repacked

merchandise in a bonded warehouse, as well as merchandise whose numbers and

markings have been altered 'or defaced, "shall be 'forfeited."

550 False Claims for Refunds of Duties. Whoever files such a false claim for refund

of duties on exported merchandise shall forfeit the merchandise or the value

thereof.

844(c)" Explosive Materials. 'Treated under section 981 (below).

924(d) Firearms. Firearms or ammunition used in any criminal violation shall be subject

to seizure and forfeiture as provided tin the Internal Revenue Code

(26 U.S.C. § 5845(a)). Forfeiture proceedings must begin within 120 days of

seizure. The property must be returned, however, upon acquittal of--or dismissal

of charges against--the owner or possessor.

962-967 Neutrality Laws. Arming a vessel against a friendly nation, delivering an armed

vessel to a belligerent nation, departure of a vessel detained in aid of neutrality by

5
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the president, etc., results in forfeiture of the vessel, equipment, and cargo. In the
case of arming a vessel, half is forfeited to the U.S., the other half to the informer.

981 "White Collar" Transactions -(Civil Forfeiture). Discussed at some length in the
text of the paper to which this is appended, this section specifies forfeiture as a
civil remedy for criminal wrongdoing and identifies procedures therefor. The r
criminal statutes for which thecivil forfeiture islavailable are listed in footnote 22
of the text. They are summarized again here, all sections coming from Title 18
except where otherwise noted:

215 Loan kickbacks. Forfeiture of property derived from proceeds
traceable to the crime.

471-74, 476-81, Counterfeiting securities, currency, and postal stamps currency,
485-88, & 501-02 and postal stamps. Forfeiture of property derived from proceeds C

traceable to the crime.
510 Forging signatures on U.S. checks, securities and bonds. Forfeiture

of property derived from proceeds traceable to the crime.
511 Altering or removing motor vehicle ID numbers. Forfeiture of

gross receipts traceable to the crime.
542 False statements made in customs. Forfeiture of property derived

from proceeds traceable to the crime.
545 Smuggling. Forfeiture of property derived from proceeds traceable

to the crime.
553 Importing or exporting stolen vehicles. Forfeiture of gross receipts E t

traceable to the crime.
656-57 Bank embezzlement. Forfeiture of property derived from proceeds

traceable to the crime.
666(a)(1) Federal program fraud. Forfeiture of gross receipts traceable to the

crime if related to a sale by a federal receiver.
842, 844 Trafficking in explosives. Forfeiture of property derived from

proceeds traceable to the crime.
1001 False statements. Forfeiture of gross receipts traceable to the crime C

if related to a sale by a federal receiver.
1005-07 Falsifying bank records. Forfeiture of property derived from

proceeds traceable to the crime.
1014 False statement in loan applications. Forfeiture of property derived

from proceeds traceable to the crime.
1028 False identification of documents. Forfeiture of property derived

from proceeds traceable to the crime.
1029 Trafficking in access devices. Forfeiture of property derived from

proceeds traceable to the crime.
1030 Computer hacking. Forfeiture of property derived from proceeds

traceable to the crime. r
6



1031 Major fraud against the U.S. Forfeiture of gross receipts traceable
to the crime if related to a sale by a federal receiver.

1032 Asset concealment. Forfeiture of property derived from proceeds
or gross receipts (related to a sale by a federal receiver) traceable to

the crime,
1341 & 1343 Mail and wire fraud. Forfeiture of property derived from proceeds

or gross receipts (related to a sale by a federal receiver) traceable to
the crime.

1344 Bank fraud. Forfeiture of property-derived from proceeds traceable
to the crime.

1956 Money laundering. Forfeiture of property involved.
1957 Monetary transactions in criminally derived property. Forfeiture of

property involved.
2119 Carjacking. Forfeiture of gross receipts traceable to the crime.
2312-13 Possessing, selling or transporting stolen vehicle. Forfeiture of

gross receipts traceable to the crime.

-31 U.S.C. § 5313(a) Reporting certain financial transactions. Forfeiture of property
involved in transactions that are not reported as required.

31 U.S.C. § 5324(a) Structuring transactions to evade reporting requirements.
Forfeiture of property involved in the structured transactions.

982 "White Collar" Transactions (Criminal Forfeiture). Also discussed in the text, this

provision calls for the forfeiture of property "derived from or traceable to the
proceeds of' the crime, as well as property 'used to facilitate the commission of,"

or the conspiracy to commit, the crime. Forfeiture is made part of the sentence,

upon criminal conviction for any of the crimes listed above under Section 981, as
LS well as convictions under the following statutes (all sections are from Title 18

except where otherwise noted):

8 U.S.C. § 1324a(a) Employment-of illegal aliens.
1425 Unlawful procurement of citizenship.
1426 Reproduction of citizenship or naturalization papers.
1427 Sale of citizenship or naturalization papers.
1541 Unauthorized issuance of passport.
1542 False statement in application and use of passport.
1543 Forgery or false use of passport.,
1544 Misuse of passport.
1546 Fraud and misuse of visas, permits,- and other documents.
1960 Illegal money transmitting business.
31 U.S.C. § 5316 Reporting on import and export of monetary instruments.

1165 Indian Land Protection. In addition to imprisonment, "all game, fish, and peltriesvo in his possession" shall be forfeited.

7



1467 Obscene Materials. Person convicted shall forfeit (1) obscene material, L
(2) proceeds of the offense, and (3) any property used to commit the offense
which, in the court's discretion, is proportional to the offense. This statute goes
on at some length to detail protections for third parties, as well as seizure,
execution, and disposition procedures.

1762 Illegal Transportation of Prison-Made Goods. Violator shall be fined and goods
shall be forfeited 'by like proceedings as those provided by law for the seizure v
and forfeiture of", illegally imported property.

1963 Racketeer Influenced and Corrupt Organizations (Criminal RICO penalties).
Criminal forfeiture substance and procedure set forth in detail; tracking closely
the parallel provisions at 21 U.S.C. § 853; discussed at in the text at pp. 10-14 and
quoted at footnote 25.

2274 Misuse of Vessel. If misuse is with the knowledge of the owner or master, the
vessel and its equipment "shall be subject to seizure and forfeiture in the same
manner as merchandise is forfeited for violation of the customs revenue laws." 1

2318(d) Counterfeit Labels., Upon conviction, the court shall order forfeiture of all
counterfeit labels and all articles to which such labels were, or were to be, affixed.

4,, h , ,,,, '' k I~~~~~~~~~ ~ ~ ~~~~~~~~~~I ' I'

2344(c) Trafficking in Cigarettes. Contraband cigarettes shall be subject to forfeiture
under the provisions of the Internal Revenue Code that apply to seizure and
forfeiture of firearms. I' 1

2513 Intercepting devices. Devices used to violate laws against interception may be L
seized and forfeited under customs laws relating to seizure, disposition, remission
and mitigation, compromise of claims, and awards to informers "insofar as
applicable and not inconsistent with the provisions of this section." Although
customs laws apply, they shall be carried out by Justice Department personnel.

3665 Possession of firearms during felony. The judgment of conviction may order the
confiscation and disposal of firearms and ammunition found in the possession of
the defendant. The court may direct delivery of the firearm to the law-
enforcement agency which apprehended the defendant for its use or disposal.

3667 Liquor trafficking. All liquor involved in any violation, as well as vehicles and
vessels used in transporting it, shall be forfeited in accordance with the internal
revenue laws governing forfeitures.

8



Title 19 Customs

130 Importation in vessels of the U.S. or of the country of origin. All goods, wares,
and merchandise illegally imported, as well as vessels, cargo, tackle and furniture,
"shall be forfeited" under the procedures and regulations established by the
$"several revenue, laws."

467-69 Marks, brands, or stamps on imported distilled spirits. Any container of imported
spirits without such marks, brands, or stamps shall be, with its contents, forfeited.

Stamps shall be removed upon emptying the container, otherwise, the container is

forfeited., Anyone dealing in or using empty, but still stamped, containers shall
A forfeit-both containers and contents.

1305 Prohibition on importation of immoral materials (obscene materials, materials
advocating treason or threatening physical harm, etc.). Statute specifies
enforcement procedures, initiated by the U.S. -Attorney in federal district court.
Any interested party may demand a jury trial.

1322(b) International (U.S.-Mexico) traffic and rescue work. Equipment brought into the
country to do rescue and relief work are excepted from otherwise applicable
customs laws; but if the equipment is used for other purposes, or not exported in a
timely way, it shall be forfeited.

1338 Discrimination in trade by foreign countries. The president has power to impose
trade-restrictions and additional duties to address such discrimination. Imports
that violate the president's restrictions are forfeitable under the procedures and
regulations established by the "several revenue laws." -

1453 Lading and unlading of merchandise or baggage. If lading is done without special
license or permnit, the master of the vessel or vehicle is liable to the value of the
merchandise, and the merchandise shall be subject to forfeiture. If the value is
$500 or more, the vehicle or vessel shall also be subject to forfeiture.

1461-62 Baggage inspections. If the owner/agent of the baggage fails to submit to the
customs officer's inspection, the officer can retain and open the container or
vehicle. If the officer finds anything prohibited or subject to duty, the container
and its entire contents are subject to forfeiture.

L '
1463-64 Sealed vehicles and vessels. Violation of the regulations of the Secretary of the

Treasury is a felony, punishable by imprisonment and fine, and the vessel or
vehicle an its contents shall be forfeited.

9



1466(a) Equipment and repairs of vessels. If purchased in a foreign country, 50% ad
valorem duty is due on return to U.S. Willful evasion results in seizure and
forfeiture of the vessel, or a monetary amount up to the value thereof, as
determined by the Secretary of the Treasury.

1497 Failure to declare. Penalties for failure to declare include forfeiture of the
undeclared article, and a penalty equal to the value of the article (except
controlled substances bring a penalty of 1000% ofthe value of the article). A

1510(b) Failure to comply with summons to examine books. The Secretary of the
Treasury may, order customs officers to withhold delivery of merchandise
imported by the person or for his account. If person remains in contempt for more
than one year, withheld property may be sold at public auction.

1526 Import of merchandise bearing counterfeit trademark. Merchandise shall be L
seized and, absent written consent from the trademark owner, shall be forfeited for
violation of customs laws. Upon seizure, the trademark owner is notified, then
either the merchandise is destroyed, or, where feasible, the counterfeit trademark
is obliterated and the merchandise is given to (1) government use (including state
and local), (2) charitable interests, or (3) public auction, if no government or
charitable use is found in one year's time.

1527 Wild mammals and birds (dead or alive) imported in violation of foreign law.
- Animals shall be subject to seizure and forfeiture under the customs laws. In the

discretion of the Secretary of the Treasury, forfeited animals shall be placed with
federal or state governments, societies or museums for exhibition or scientific
purposes, or (in some cases) sold.

1584 Falsity or lack of manifest. Merchandise that is not included in a valid manifest is
subject to forfeiture, in addition to criminal penalties against the master, owner or
other responsible party.

1586 Unlawful unlading or transshipment. If any vessel unloads cargo before receiving '

a permit to do so, or transfers contraband or alcoholic beverages intended for the
U.S. to a U.S. vessel on the high seas, criminal penalties apply and the vessel and C

merchandise shall be seized and forfeited.

C
1587 Examination of hovering vessels. If dutiable merchandise destined for the U.S. is

found, the vessel and its cargo shall be seized and forfeited.

1588 Transportation between American ports via foreign ports. If done by a foreign i
vessel for the purpose of evading provisions for the transportation of merchandise

10
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between American ports, the vessel shall pay a tonnage duty and the merchandise
shall be seized and forfeited.

1592(c)(6) Introducing merchandise into U.S. commerce by false documents or material
omissions. If the Secretary of the Treasury has "reasonable cause" to believe this
has been violated and that the person is insolvent or beyond U.S. jurisdiction, the
merchandise may be seized and, unless the monetary penalty is paid, forfeited.
The Secretary must return seized property if a deposit is made.

1594 Seizure of conveyances. Any vehicle, vessel, or aircraft used to violate customs
laws may be held for the payment of the penalty, and may be seized, forfeited and
sold in accordance with the customs laws. The proceeds of sale, beyond the
penalty and the expenses, shall be held for the account of any interested party.

1 595a Illegal imports. Conveyances and items used to facilitate illegal imports may be
seized and forfeited.,

1602-06 Procedures for customs seizures. Every seizure must be reported; search warrants
under Fed. R. Crim. P are required; prosecution is by the Department of Justice;
customs officers shall take custody of property and appraise it.

1607 Seizure of property valued at $500,000 or less, prohibited articles (controlled
substances) and their transporting conveyances. These may be seized with notice
given by publication for three weeks.

1608-10 Administrative forfeiture. If no claim is filed in 20 days, the property is
automatically forfeited. Upon filing of a timely claim, the matter is referred to the
U.S. Attorney and judicial proceedings begin. Also, seized property that is not
under section 1607 is referred to the U.S. Attorney.

1611-12 Summary sale. If the property is perishable it may be sold on an expedited
schedule. The Secretary may transfer property to another customs district for sale.

1613 Disposition of proceeds of forfeited property. After sale, the monetary penalty
- and expenses are paid, and any excess is returned to the person against whom the

penalty was assessed. Claimant may make application for remission of forfeiture.

A, 1613b Customs Forfeiture Fund. A special fund is created in the U.S, Treasury for
proceeds of forfeited property, which can be drawn upon by customs officials for
various expenses of customs enforcement operations.

FE~~~~~~~~~~~~~~~~~1
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1614 Release of seized property. If a person with a substantial interest in the property
offers to pay its value, the Secretary of the Treasury may release the property to So
that individual.

1615 Burden of proof in forfeiture proceedings. Once probable cause is shown, by one
of various prima facie showings, the burden is on the claimant.

1616a Disposition of forfeited property. Forfeiture proceedings may be discontinued in
favor of State proceedings. Forfeited property may be retained for official use,
transferred to another federal agency, to cooperating state law enforcement
agencies, or (for non-jet-powered aircraft) to the Civil Air Patrol.

1617 Compromise of claims. Such compromise may be made by the Secretary of the
Treasury.

1618 Mitigation and remission of penalties. This may be made if there is no "willful
negligence' or wrongful intent on the part of the claimant.

1619-20 Compensation of informers. Informers may get up to 25% of net recovery, not to
exceed $250,000. It is a felony fori a federal officer to take a kickback on such
compensation.

1621 Statute of limitations. Forfeitures under the customs laws must commence within Hi
five years after discovery of the alleged offense. t;

1703 Seizure and forfeiture of vessels. If used for smuggling or to defraud the U.S. of E
revenue, the "vessel and its cargo shall be seized and forfeited."

2093 Pre-Columbian monumental or architectural sculptures and murals. Unlawful
imports "shall be seized and subject to forfeiture under the customs laws."

Title 21 Drugs and Controlled Substances

334 Adulterated or misbranded food or drugs. Such property "shall be liable to be
proceeded against on libel of information' and subject to judicial condemnation.
Procedures for addressing multiplicity of pending proceedings, for disposition of C

goods after decree of condemnation, and for remission or mitigation. L

467b Poultry products. Such products that are adulterated, misbranded, or otherwise F
unlawfully introduced into commerce, shall be "liable to be proceeded against and I
seized and condemned." Proceedings shall conform, as nearly as may be, to
admiralty proceedings, except there is a right to jury trial. Condemned poultry
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may be given to charitable or government operations that distribute food free of
charge.

673 Meat products. Similar provisions'to section 467b.

824(f) Controlled substances. When the Attorney General-suspends or revokes a
registration, the substances held under the revoked registration "shall be
forfeited."

848(a) Continuing Criminal Enterprises. Imposes criminal penalties including "the
forfeiture prescribed in section 853."

853 t Drug Felonies--Crimriinal Forfeitures. Procedures set forth in detail; discussed at
" 'in the text at pp. 10-14-

881 Controlled Substances--Civil Forfeitures. Procedures set'forth in detail; discussed
in the text at pp. 15-16.

Title 22 Foreign Relations and Intercourse

401 Illegal export of war materials. If there is an attempt, or probable cause to believe
someone intends to 'illegally export arms or munitions, the Secretary of the
Treasury may seize it. All such materials, as well as vehicles, vessels, and aircraft
,used for such attempt, 'shall be forfeited." Customs laws apply 'insofar as
applicable and not inconsistent." Disposition of forfeited property is by the
Secretary of Defense.

1978 Importation of fish and wildlife products.' The illegally imported products shall be
forfeited. Customs laws apply "insofar as applicable and not inconsistent."

Title 26 Taxation

5607 Unlawful use or concealment of distilled spirits. Prescribes criminal penalties
including forfeiture of all personal property used in connection with the business,
as well as the real property where, the offense was committed.

5608 Fraudulent claim for drawback on distilled spirits or for relanding exported spirits.
Prescribes criminal penalties, including forfeiture of triple the amount sought to
be fraudulently obtained, and the ship or vessel where the shipment was made
shall be-forfeited "in admiralty by libel" whether or not there is a criminal
conviction.

13



5612 Taxpaid distilled spirits remaining on bonded premises. If taxpaid spirits are
allowed to remain on the premises, they will be forfeited as a penalty.

5613 Distilled spirits. Spirits not closed, marked, or branded as required by law shall
be forfeited. r

5614 Burden of proof. A claimant seeking return of seized spirits has the burden of
proving that no fraud was committed and that the tax law has been complied with.

5615 Property subject to forfeiture., Unregistered still, distilling apparatus removed or
set up without notice, distilled spirits produced in a vinegar plant, spirits i

unlawfully removed from place ,of manufacture, and spirits tainted with fictitious
proof are all subject to forfeiture, as well as all spirits, materials, equipment, real
property used, and personal property on the premises, when the distilling is done i
without giving bond or with intent to defraud.

5661(a) Violations relating to wine. Criminal penalties include forfeiture of "all products
and materials used in any such violation."

5671 Evasion of beer tax. Criminal penalties include forfeiture of beer and the U,
equipment used to make it.

5681(c) No sign on distilled spirits plant. If the required sign is absent, anyone who works
there and/or conveys spirits or materials therefor to or from the premises is guilty
of a misdemeanor, and the vehicles, vessels, or aircraft used shall be forfeited.

5683 Removal of liquor under improper brands. Violation is a misdemeanor, which
includes among penalties the forfeiture of spirits, wine, beer and casks or V
packages.

5685(c) Firearms. Those possessed while violating liquor laws are forfeitable under
section 5872.

5763 Tobacco operations. Improperly packaged tobacco products, or products held
with intent to defraud-shall be forfeited. When there is an intent to defraud, the
personal property on the premises of the manufacturer or warehouse shall be
forfeited. Illicit operators forfeit not only personal property but real property as
well.

5872 Firearms involved in the violation of revenue laws. Such firearms are forfeitable
under the provisions of internal revenue laws governing forfeiture of unstamped

14
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articles. Disposal is not by public sale, but by destruction, by sale to state or local
authorities, or by transfer to federal authorities.

7301 Property held to defraud the U.S. Any property hel for the purpose of sale or
removal to defraud the U.S. of taxes legally owed shall be forfeited. This includes
to raw materials, equipment, packaging and conveyances (vehicles, vessels,
aircraft and draft animals) associated with the scheme to defraud.

7302 Property used in violation of internal revenue laws., It is unlawful to possess such
property and no property rights vest ire it. Search may be had under Title 18 and

C the Fed. R. Crim. P. Procedures for seizure and forfeiture are those of the internal
revenue laws.

en 7303 Other property. Also subject to- forfeiture are counterfeit stamps, falsely stamped
'packages, and fraudulent bonds and permits.

7321-22 Procedures for forfeitures under Internal Revenue Code. Authorizes seizure of
forfeitable property and delivery to U.S. Marshal.

7323-24 Enforcement of forfeitures. Enforcement is by in rem action in District Court.
lrS 9 Cost of seizure is taxable. Perishable goods may be sold, or returned on posting

of a bond. Sale proceeds, after costs, are deposited with the court pending final
i decision.

7325-26 Personal property valued at $100,000 or less. Property shall be appraised, and
[- notice of seizure shall be published for three weeks.' Any claimants to the

property must post a $2500 bond, upon which the matter is referred to the U.S.
Attorney. If no claimants come forward, the property may be sold at public
auction after giving reasonable notice of the sale. Coin-operated gaming devices
may be destroyed.

7327 Remission and Mitigation. Customs laws apply.

L Title 27 Distilled Spirits

206 Illegal bulk sales and bottling. Violation is a misdemeanor, but among the
penalties is the forfeiture of spirits involved in the violation and their containers.

15

L



Title 28 Civil Procedure,

2461 Mode of recovery. Admiralty procedure applies to all civil forfeitures unless
Congress indicates to the contrary; quoted in theltext at p. 15.

Title 30 Mining and Minerals

184(h) Leases and Prospecting Permits. Unlawful leases may be canceled and the
interest under the lease forfeited. Rights of bona fide purchasers are protected.

F
1466 Deep Seabed Mineral Resources. Vessels, equipment, and cargo involved in a

violation shall be subject to forfeiture. Customs procedures apply 'insofar as
applicable and not inconsistent." Attorney General may seize forfeited property.
Post of bond will stay process. Rebuttable presumption that anything on board b
the vessel is implicated.

F

Title 31 Money and Currency

5111 Coins. Coins that are exported, melted or treated shall be forfeited. Forfeitures
enforced under Internal Revenue Code (26 U.S.C. § 7321, et seq.).

5317 Unreported monetary instruments. The instrument and any interest traceable to it J
may be seized and forfeited. Any property, real and personal, involved in the
transaction or traceable to it may also be seized and forfeited. V

Title 39 Seized Mail F

606 Concealed letters. Packages containing unlawfully concealed letters shall be
forfeited. Revenue laws apply.

Title 46 App. Coast Guard and Documenting Vessels

808(d) Unlawful charter, sale, or foreign registry. Vessel may be seized and forfeited.

835 Transfer of shipping facilities in time of war. If transfer is done without approval Li
of Secretary of Commerce, the vessel, shipyard, dry-dock, etc. shall be forfeited.

16
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L883 Transportation of merchandise between points in the United States. Must be done
-in a U.S. vessel "on penalty of forfeiture of the merchandise (or a monetary
amount up to the value thereof .

883-1 Vessel documentation requirements. If a vessel transports merchandise in
L violation of this section, the merchandise shall be forfeited.

883a Reports of vessels rebuilt abroad. If the report is not made as required, the vessel

Li and all tackle and equipment shall be forfeited. Remission and mitigation can be
granted by the Secretary.

Title 47 Communications Devices

510 Electronic devices. Devices intended to violate the laws governing radio
transmission may be seized and forfeited. Admiralty procedure applies, except
that seizure without such process may be made if incident to lawful arrest or
search. Sale of forfeited property according to customs laws "insofar as
applicable and not inconsistent." Proceeds go to the general fund of the U.S.
Treasury.

Title 48 Territories and Possessions

1504 Alien land conveyances. Where an alien is not permitted to hold land, he may
convey it; but if he attempts to convey the land "in trust" or otherwise tries to
evade the prohibition on alien land holding, the conveyance shall be null and void
and the lands shall be forfeited and escheat.

Title 50 App. Trading with the Enemy

5 Wartime transactions. During time of war, the President my regulate, compel,
void, or prohibit any transaction with foreign entities, and the property involved
shall be held, used, or disposed of for the benefit of the U.S.

6 & 12 Alien Property Custodian. All money owed to an enemy shall go to the alien
property custodian, who, with the power of a trustee, may liquidate property by
public sale, with proceeds deposited in the U.S. treasury.

16 Forfeiture of property. Property, funds, or vessels concerned in a violation of the
Trading with the Enemy Act "shall be forfeited" to the U.S. upon direction of the
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Secretary of the Treasury after an agency hearing, with judicial review provided LJ
under 5 U.S.C. § 702. Also, upon conviction, they may be forfeited.
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r MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor D. Schlueter, Reporter

RE: Proposed Amendment to Rule 38

DATE: March 24, 1998

C The proposed change to Rule 38, Stay of Execution, is designed to conform the

rule to new Rule 32.2.

rt The Committee has received no written comments on the proposed change
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Rule 38. Stay of Execution

C 1 ' '".
2 (e) CrJfl.L FOrEITUEE, NOTICE TO VICTIMS,- AND

3 RESTITUTIoN. A sanction imposed as part of the sentence

4 pursuant to 18 U.S.C. 35A, § 3555; or 3556 may, if an

5 appeal of the conviction or sentence is taken, be stayed by the

6 district court or by the court of appeals upon such terms as the

7 court finds appropriate. The court may issue such orders as

8 may be reasonably necessary to ensure compliance with the

9 sanction upon disposition of the appeal, including the entering

10 of a restraining order or an injunction or requiring a deposit

11 in whole or in part of the monetary amount involved into the

12 registry of the district court or execution of a performance

13 bond.

14

COMMITTEE NOTE

The rule is amended to reflect the creation of new Rule 32.2,

which now governs criminal forfeiture procedures.



[7
ADVISORY COMMITTEE ON

FEDERAL RULES OF CRIMINAL PROCEDURE V
PROPOSED AMENDMENT TO RULE 38

L SUMMARY OF COMMENTS: Rule 38 A

The Committee received no comments on the proposed change to Rule 38.

LJIL LIST OF COMMENTATORS: Rule 38

None

[LI COMMENTS: Rule 38 7
None
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter

RE: Proposed Change to Rule 54(a).

DATE: March 24, 1998

The proposed amendment to Rule 54 is a conforming amendment--to reflect that
r the fact that the court in the Canal Zone no longer exists.

The Committee received no comments on the published version of Rule 54, which
is attached.
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-"Rule 54. Application and Exception-'

1 (a) COURTS. These rules apply to all criminal

2 proceedings in the United States District Courts; in the

3 District Court of Guam; in the District Court for the Northern

4 Mariana Islands, except as otherwise provided in articles IV

5 and V of the covenant provided by the Act of March 24, 1976

6 (90 Stat. 263); ian in the District Court of the Virgin Islands;

7 and (l.A pt 1as otews p1 ovidd in the ea±rdf Zme) in- the

8 United Skta Ditrc *. r t for the Distict of th Caimua

9 Zone; in the United States Courts of Appeals; and in the

10 Supreme Court of the United States; except that the

11 prosecutionof offenses in the District Court of the Virgin

12 Islands shall be by indictment, or information as otherwise

13 provided by law.

14

COMMITTEE NOTE

The amendment to Rule 54(a) is a technical amendment
removing the reference to the court in the Canal Zone, which no
longer exists.
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ADVISORY COMMITTEE ON

FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENT TO RULE 54

SUMMARY OF COMMENTS: Rule 54

The Conmriittee received no comments on the proposed change to Rule 54.

LIST OF COMMENTATORS: Rule 54

None ,

COMMENTS: Rule 54

None
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter

RE: Proposed Amendment to Rule 5(c)--On Remand from the Judicial
Conference

DATE: March 24, 1998

A proposed amendment to Rule 5(c) which would permit magistrate judges to
grant continuances where the defendant objects was initially considered by the Committee
at its April 1997 meeting. The original proposal, as the attached materials indicate,
originated in the Federal Magistrate Judges Association who pointed out that under the
current version of Rule 5(c), during an initial appearance before a magistrate judge, that

L judge is not authorized to grant a continuance over an objection by the defendant; that
authority rests only in a federal district judge. The rule mirrors 18 U.S.C. § 3060(c)
(attached).

At the April 1997 meeting, the Committee decided to recommend to the Standing
Committee that it first propose legislative changes to § 3060(c). That Committee,
however, believed it more appropriate to for the Advisory Committee to propose a change
to Rule 5(c) through the Rules Enabling Act and remanded the issue to this Committee.
At its October 1997 meeting, this Committee considered the issue and decided not to

L f , pursue the issue any further, and reported that position to the Standing Committee at its
January 1998 meeting.

7
L The matter was presented to the Judicial Conference during its recent meeting. As

noted in the attached summary of actions, the Conference remanded the issue to the
Advisory Committee with:

"instructions to the Rules Committee to propose an amendment to Criminal
7 t Rule 5(c) consistent with the amendment 18 U.S.C. § 3060 which has been
L proposed by the Magistrate Judges Committee."

7 I have attached a draft of a proposed amendment to Rule 5(c) and a tentative
Committee Note.

This matter is on the agenda for the April 1998 meeting in Washington.
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i I ADMININAISSAHTEMIE O-FFICE OF TEE
UNITED STATES COURTS

5 ~~~~QREI'K A OL EE-g:-jL' ^J

1 Assdate Drector WASHNONlDhl-QC 20544

lah 13, 1998

MEMORANDUM TO ALL: UNTE STATES JUDGES

FEDERAL PUBLIC/COMMUNI DEFENDERS

E DISTRICT COURT EXECUTIVES
''CLE~ , U$-41M STAE COURTS
CE PpROBATION OFFICE R
CHEF PRETRL SERVICES OFTImES
SENOR STAFF ATORNEY
CBAKUC ADM OS

SUBJECT: Prelminary Reort ofth Actios Taken by the Judicial Confer of the UiedL State in session, March 10,'199 ( R O N

5Atcod is a summary of the actions i;ken at d March 100998, session of te Judicial
Confeene of the United Ste. The formal Report oft. Proceedn is in preparation and will
be, forthcoming

Imphlentation of any Conferenve action that requires the expdture of funds is subject
to the avalbility of fimds and to watver priorities the Conferne mig establish for th use
of available resouwcet

.,

L cc: The Chief Judice
Mr. James Duff

[7 A TRADMON OF SERVICE TO THE FEDERAL JUDICIARY

[7~.P



Authorizd Ie provsion of courtroom deputy clerk 5taf3 c;oa mgassocaiad fning based on judiia vacancies when an active distrit judgeleaves the court without taking senior status.

Amended the salay matching/advanced in-step appointmen policy to alWwsetig th siaig salazy of a newly hired Court Peroel System employeeat any step of the classification leel in any siation where an applica hasIunslly hig or unique qualificatons dirtly pertinent to the position being pfilled andor beae of a seci need ofthe court unit for te aWlicants -

Approved revised stafing Ceitings for Circuit executives' offices, increasing
,he autoized staffing levels *om 221.5 to 2402 fbr fiscal year 2000; andauthorized the Direc ofthe Adm ive Oice t approve new work
units within. tse revitseg cegs, beginning in fiscal year 2000, based on theaalability offunding.

Ageed to seek legia t vide the Dirtwor of the Ad ve Officethe discretion to estblih spr pplemental befits for judicial
officers and employes indeootinue attract and retain a competentworkformg

Agrcxd t seek an a~dmeuto ilude coverage of the judicial kch insection 636 of Public Lai l No. 104201 that ahories reimbursement of anyq ied emloyee o n t ec -half the costs inurred by suchemployee for professik ility nas=tnce.

Agreed to seek legislatot incluet judicay in s U.S.C. 1 3102 so as to
give tbejudiczay explicit aut , coprable to the executive bnch, to
hirepersonal ass ts for employes with disabilities.

Agreed to suport the establishmet of 5dedent care assistwe programs for,
fedel employees as proided in HJX 2213, 105 Congress, but with theomficaton that the tret f ithe Adre strativw Offce be given the
authoriy to esAlish a dependet care assistac program forte lThird
Branch.

U
Agreed to refer to both the Magistrte Judges Committee and the Committee on Rldes rof Pracnce and Procedure the issue of giving magistrae judges the authority to grant a Lcontinuan of a pmeliminy examination. without the consen of the accused, ithinstrions to the Rules Committee to propose an amendnt to Criminal Rule 5(c)
consisent with the amendxent to I U.S.C. j 3060 which has been poposed by theMagis:t Judges Commitee.

L
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ii 1~~~ Rule 5. InitialkAppearance Before the Magistrate Judge

3 (c) OFFENSES NOT TRIABLE BY THE UNITED STATES MAGISTRATE JUDGE. If

4 the charge against the defendant is not triable by the United States magistrate

5 s judge, the defendant shall not be called upon to plead. The magistrate judge shall

6 inform the defendant of the complaint against the defendant and of any affidavit

L 7 filed therewith, of the defendant's right to retain counsel or to request the

C, 8 assignment of counsel if the defendant is unable to obtain counsel, and of the

9 general circumstances under which the defendant may secure pretrial release. The

10 magistrate judge shall inform the defendant that the defendant is not required to

11 make a statement and that any statement made by the defendant may be used

12 against the defendant. The magistrate judge shall also inform the defendant of the

13 right to a preliminary examination. The magistrate judge shall allow the defendant

14 reasonable time and opportunity to consult counsel and shall detain or

15 conditionally release the defendant as provided by statute or in these rules.

16 A defendant is entitled to, a'preliminary examination, unless waived, when

17 charged with any offense, other than a petty offense, which is to be tried by a judge

18 of the district court. If the defendant waives preliminary examination, the

19 magistrate judge shall forthwith hold the defendant to answer in the district court.

20 If the defendant does' no waive the preliminary examination, the magistrate judge
L

21 shall schedule a preliminary examination.' Such examination shall be held within a

22 reasonable time but in 'any event not 'later than 10 days following the initial

L.



23 appearance if the defendant is in custody and no later than 20 days if the defendant

24 is not in custody, provided, however, that the preliminary examination shall not be

25 held if the defendant is indicted or if an information against the defendant is filed in

26 district court before the date set for the preliminary examination. With the consent

27 of the defendant and upon a showing of good cause, taking into account the public Lo

28 interest in the prompt disposition of criminal cases, a federal magistrate judge may

29 extend the time limits specified in this subdivision may be extended one or more

30 times. by a federal magistrate judge-. In the absence of such consent by the

31 defendant, time limits may be extended a federal magistrate judge or by a judge of 7i

32 the United States may extend the time limits only upon a showing that

33 extraordinary circumstances exist and that delay is indispensable to the interests of

34 justice.

ADVISORY COMMITTEE NOTE 7

The amendment expands the authority of a United States Magistrate Judge to
determine whether to grant a continuance for a preliminary examination conducted under
the Rule. Currently, the magistrate judge's authority to do so is limited to those cases in L
which the defendant has consented to the continuance. If the defendant does not consent,
then the government must present the matter to a district court judge, usually on the same
day. That procedure can lead to needless consumption of judicial resources and the L j
consumption of time by counsel, staff personnel, marshals, and other personnel.

The proposed amendment currently conflicts with 18 U.S.C. § 3060, which tracks
the original language of the rule and permits only district court judges to grant
continuances where the defendant objects. But the current distinction between F
continuances granted with or without the consent is an anomaly. While the magistrate U
judge is charged with making probable cause determination and other decisions regarding
the defendant's liberty interests, the current rule prohibits the magistrate judge from
making a decision regarding a continuance unless the defendant consents. On the other L
hand, it seems clear that the role of the magistrate judge has developed toward a higher
level of responsibility for pre-indictment matters. Furthermore, the Committee believes
that the change in the rule will provide greater judicial economy. L

L7
L



r FMJAe FEDERAL MAGISTRATE JUDGES ASSOCIA
3:th AMua ConAveontO - DeaM, Colorado

JuOY 8-11, 1997

October 2,1996 96-,CV-,C
Petr McCabe, Sectarmy
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HON. $L. NO< ' ae Waj Ma:R-Ri Jmiges Askkaton (FMJA) ubmits tio pwopod i
iFmmn, Cai al d~anes the cRul A Advisory Committee. hewnttcs wer first coseed by the Eules

CotUnittee of the FMA chaired by Hn. Carol E, H M Roimb a:
hOnt , Tom Hon. Nancy Stcin Nowak, ikn. Antony Butta, hon Paul Komivesm HaL Andwv

Wshith, Hon. Thomas Phips, Hon. Paticia HEkina, Hlion L. Carrom, and Ho. B.
HW VWaugh Ciier. Te comt "bc com fromsevera kiLds Of istrs aWd ba

.d Buft. Hmrkoeft varyin types o &fdtim - Many of fxm comsued with tkcir. colegume in tsourcx f
EIMSiat"rwm prepanrng thse proposals. prsa wue tbcn revied adaprovwed by MMe Of ers

r" vMidM O and Diots offthe h{ Th* rflect thpconsidepdosfitmiof dae njas'

W"*. , 1':. WMog 9 ', URai=

. w~dID A 1 -The first ppos i' $n ; aic; to RMlc 68-or tFeal Rlesld of CivIflO I1s1- DC Procdurwihrlae oofr ojikge&z 'Th prpslalostesbtob q
H0U CAUD U CON !W avai'lable to plaintiffs and claimats, d ds m~s aed c Tve to be

JO0. IMLPH W. SMIh JE 1 !O~dk urlI ie i!avne hetmn usoedn 0d4Ysbcaogfrtria
.fNW. to moe than 30 4ays befor t rtdu c last suimfte s _ctdmts.

h T .Ae secod propoa i to mUad Rl 5(c) a the F*Wl RUlu of trii
NN*W E Proiduea as s18 I.I.C. 1t l60(-). Thcsc aniumest te to the abojY of a

Im cITCH E. AwmmE M -. '_ju* to cOWtW lUimiuary amina absn th Coeut oh denanL A ..Z CLl, bo W ofsep a a dmisia cM ad t a m:_ judge, to m
HON. PEG G'F. PATTERSOM ( such detiMations'

""ad.i Kwalo

O>RE EIaR.11( cmm a hwk!d vft Wd piriposalsl We arepmad to havsts it
N."* aw Q|.c;41 (WI) L p r prosals for yout comnmie's crasidemntio.

HON. L0WIA . ' ' . eIe!
San Duigo. .W FV

f HOt EMAL L. iUsHFti (X)
Kansam aty, Mimsa

HON. EUZAX1M A. e4KMSS

hmpa. FIb* 1 , UnitedStates MaStut Judge
UAW 7-0 AT LARG2E -' Psidnt, FMJA

M Sus"N PARAOISE =TMER
Eft. Fpkuand a ,tSaia

endosu=re

L,.E SZ



14;"- go 11 65. 19s i: Boml wmTFL aLR TEL NO: raq-5sq-sa 49m7 PAc : 2

Cmite~o~Re: PFtv^enfAmunCoe aute FNote RI A ~medu to
Rude 5(c) Fed. R. CriML 1P and 18 UASC § 3060 (c

'he poposed amdmets to Cfisiid Rule 5(c) ad 18 US C. § 300(c) Tde to the Abof a magistra
udge to cotie the prel O =nktion absn the conet of tbe d-la

RLc 5 of the Fdeg FRailes efCuimdmProoe emiles a. &adat = a Mfony me to a
e~ina~ befixt a masnte judg. withi a iofied pmnod of tim. The tim ftr the c 1?Ilmwi beconfimmedby ama trati judge anthe cseasi df mu, or in tlammie, upon the ord eofra &sje Fdc* exist andthat he dlaA*y k ilsa it*erests ofjstice L

Maistte judg in mos dstdtds m fieidly cAed upou to tId thie or the p y big r
to allo the partics to au ripoion.n I iuny rsts, Ve *Wawhutiom atall xuoLUybwru sk~tatypwvisins~unthe ma wem&isuiwiltn to consent to a cWtAiancfthe heazng date. and the prosecuion moves to conijimec &.the eaiz.t
magitrae jdge isreqirdto bWSitrasf h a o 8 distic judgef purposes oft conleteste moin.Te$
meotion to cnine t.Iaae oithe dae et f -h pi Y ti&g As a t, a disict judge musta dcsme th. m Mer th a su d W. lbis x e rwes in zc, at co mmPtion o f tiume for the jtdges, the juduiW
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judge),. u Iwfrteao tm md . Cogr moved to mSUat ainuon on proable ue isnode Wmo aftm a Pam son ta~ing otd

Review of 18 U.S.C. § 3060 (c) shows a dstinton in cagrstmg ft imunszaiets COWMSg a
Loiw~rx~ bqy the m aist t ejudgcwiihdse dcfwladt's mt and a c sizne abse t cons oy on order
of a "jdg~e of fhe appnidriate United States court" ThIs ditinaffion in the stary hnmgnSm may well be
he genrsi of the xxvnt kicrpzutatin* Vic~din lightoftk 1972 ammndmaets to Fed R. Crim P. 54(c) and its

ik 197Z, in a e ith wmzeJmem to the Federal Magisr At (2 U.S.C § 631 et seq). Me 54(c)l
Rule 5w avmended to be ADIOtVe"Uih 18 U.S-C. §0)4 xrnthe im igft epeinarexamition.
As ammded in 1972TPRle 5(c) dmk quffically sdiscusse the role of ihmagIstjudge regmxding a wnimace
Ofthe Prtfimbmy amfination 'wi ddindazt's consent vrsus disPositi abm conse4t by "a udge. offthe Unted
SMt " uppMig the dis on xnd th Im bm th poW of the magstre Judge ID grant the opposd

kterestiny however, te uhisbe Advisory Com tteeNotesrgaithe 1972 amerndment to Rule 5
that the time ls of Rle 5(c) were tkc directly mm Secton 3060 w two icutions

The no _ c al8 ddek t be consetato byfthdcanaf ad if
them is `'a owkn ofgood c % tWing into a ute pubkc interest ad ihe
prompt dimodonoof criciml asese...ile mmdd .mc bajem 5he gmew ruk
anliS UICA f3Wisr#W h ndle an w drhe dedsi to gnWa ca&,gfz e to
kmt t lby 1dL fs waiwegly ajudgv4dwUnied Sfat& This

L veflect=s t View acftt afisY CO AM ft: UrUtud St magstae should
haue uMed jmdiM IwEsptc to make deisiousmhas tnty

Wbkeo cabemaaa tdetl etjfrn 1972 2 to RdeS, aEd is em.himed by tbe
Advisory Conanee No~, d~id confer fal jmridion to e j e to em the
preliminay .l h or witWt the defda QO , ts stemew is in confEi with
tho 1972 Advsoy Coa u Stos Rue 54(c) ad t kegal curbim m aita te distincion
in the mAuhozityb r mismm jdge and d ictide u* mlin RuLe 5(c).

Th4 is an anom ce the matisttejudge setsf the Prliminy feamaion o his or he
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§ 3060. Preliminary examination
(a) Except as otherwise provided by this section, a preliminary examina-tion shall be held within the time set by the judge or magistrate pursuant to

subsection (b) of this section, to determine whether there is probable causeto believe that an offense has been committed and that the arrested person
has committed it.

(b) The date for the preliminary examination shall be fixed by the judge
or magistrate at the initial appearance of the arrested person. Except as
provided by subsection (c) of this section, or unless the arrested person
waives the preliminary examination, such examination shall be held within a
reasonable time following initial appearance, but in any event not later
than-

(1) the tenth day following the, date of the initial appearance of the
arrested person before such officer if the arrested person is held in
custody without any provision for release, or is held in custody for
failure to meet the conditions of release imposed, or is released from
custody only during specified hours of the day; or

(2) the twentieth day following the date of the initial appearance if
the arrested person is releasedfrom custody under any condition other
than a condition described in paragraph (1) of this subsection.

(c) With the consent of the arrested person, the date fixed by the judge or
magistrate for the preliminary examination, may be a date later than that
prescribed by subsection (b), or may be continued one or more times to a
date subsequent to' the.date initially fixed.therefor. In the absence of such
consent of the accused, the. date fixed for the preliminary hearing may be a
date later than that prescribed by subsection (b), ior may be continued to a

I date subsequent to the date initially fixed therefor, only upon the order of a
judge of the appropriate United States district court after a finding that
extraordinary circumstances exist, and that the" delay of the preliminary
hearing is indispensable to the interests of justice.

(d) Except as provided by subsection (e) of this section, 'an arrested
person who has not been accorded the preliminary examination required by
subsection (a) within the period of time fixed by! the judge or magistrate in,compliance with subsections (b) and (c), shall be discharged from custody or
from the requremen of bail or any other condition of release, without
prejudice, however, t the institution of further criminal proceedings against
him upon the charge upon which he was arrestse

L (e) No preliminary examination in compliance with subsection (a) of this
section shall be required to be accorded an arrested person, nor shall sucharrested person be discharged from custody or from the requirement of bail
or any other cdndition of release pursuant to subsection (d), if at any time
subsequent to the 'niial appearance of such person before a judge or
magistrate and prior! ito the date fixed for the preliminary examination
pursuant to subsections (b) and, (c) an indictment is returned or, inL appropriate cases, an information is filed against such person in a court of
the United States.

C(f Proceedings before United States magistrates under this section shallL be taken, down by a, court reporter or recorded by suitable sound recording
equipment. A copy of the record of such proceeding shall be made
available at the expense of the United States to a person who makes affidavit
that he is unable to pay or give securityI therefor, and the expense of suchL copy shall be paid by the Director of the Administrative Office of the
United' States 'Courts.
(June 25, 1948, c. 645, 62 Stat. 819; Oct. 17, 1968, Pub.L. 90-578, Title III,
§ 303(a), 82 Stat. 1117.)
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURES
OFTHE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ICEMARIE H. STOTLER 
CHAIRS OF ADVISORY COMMITTEESiCHAIR

CHAIR ~~~~~~~~~~~~~~~~~~JAMES K. LOGAN
PETER G. MCCABE 

APPELLATE RULESSECRETARY

ADRIAN G. DUPLANTIER
BANKRUPTCY RULES

PAUL V. NIEMEYER

December 23, 1996 D. LOWEL JENSENr~ ~ ~ ~ ~ ~~~~~Dcme 3 96 CRIMINAL RULES

FERN M. SMfl1HHonorable Ervin S. Swearingen 
EVIDENCE RULES

United States Magistrate Judge
President, FMJA
P.O. Box 1049

C Florence, South Carolina 29503

Dear Judge Swearingen:

Thank you for your letter on behalf of the Federal Magistrate Judges
Association proposing amendments to Rule 68 of the Federal Rules of Civil
Procedure and Rule 5(c) of the Federal Rules of Criminal Procedure. A copy of
your letter will be sent to the chairs and reporters of the Advisory Committees on
Civil and Criminal Rules for their consideration.

From 1992 to 1995, the Advisory Committee on Civil Rules spent substantial
time studying proposed revisions of Rule 68. A draft proposed amendmentr11 together with an extensive Committee Note was prepared, which would haveL extended the rule to both parties and permitted the shifting of attorney fees under a

,-~A capped formula. The committee also requested the Federal Judicial Center toL survey the bar on their reaction to the proposed amendments to Rule 68. During its
many discussions on this subject, the committee considered more modest proposals,
including variations of the California offer-of-judgment procedure.L

The committee concluded that the proposed amendments and the moremodest alternative proposals were subject to abusive gamesmanship. In the end, the
committee decided to defer indefinitely further consideration of a proposed revision
of Rule 68. For your information, I am enclosing the following committee
materials on Rule 68: (1) a copy of the Federal Judicial Center survey; (2) draft
proposed amendments to Rule 68 and excerpts of minutes of various committee

F-
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Honorable Ervin S. Swearingen Page 2 F

meetings on Rule 68 ; and (3) a discussion of the problems with Rule 68 and the
many suggested proposals amending it prepared by Professor Edward H. Cooper, V
the committee's reporter.

We welcome the Federal Magistrate Judges Association's suggestions and
appreciate your interest in the rulemaking process.

Sincerely,

Peter G. McCabe
Secretary

cc: Chairs and Reporters,
Advisory Committees on Civil and Criminal Rules

Agenda and Policy Subcommittee

v
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter

RE: Proposed Amendment to Rules 10 (Arraignment) & 43 (Presence of
Defendant).

DATE: March 25, 1998

At its October 1997 meeting, the Committee voted to proceed with consideration
of draft amendments to Rules 10 and 43 which would permit a defendant to waive a
personal appearance at an arraignment.

Attached are drafts of proposed amendments to the those two rules, along with
draft Committee Notes. During the discussion at the October meeting, there was some
sense that it would be appropriate to require the waiver of appearance to be in writing,
and with the approval of the court. Those qualifying provisons have been included in the
draft for purposes of further discussion.

E

ri



7-td

't.

Fu

L I

LJ:1

/11

1 17

rIn

I L:~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~I

L I

r-i



1 -,Rule 10. Arraignment

2 AL Arraignment, which shall be conducted'in opencourt, aid shall-consists of:

3 (i reading the indictment or information to the defendant or stating to the

4 defendant the'substance of the charge., and

5 (ii) calling on the defendant to plead to the indictment or information

6 therete.

7 (fLThe defendant shall be given a copy of the indictment or information before

8 being called upon to enter a plea plead.

9 (c) A defendant need not be present for the arraignment if:

jr 10 (i! the defendant has waived such appearance in writingjand

11 (ii! the court accepts the waiver.

IL0

COMMITTEE NOTE

Read together, Rules 10 and 43 require the defendant to be present in court for the
arraignment. See, e.g., Valenzuela-Gonzales v. United States, 915 F.2d 1276, 1280 (9th
Cir. 1990)(Rules 10 and 43 are broader in protection than the Constitution). The
amendment to Rule 10, in addition to several stylistic changes, creates an exception to that
rule and provides that the court may permit arraignments when the defendant has waived
the right to be present in writing and the court consents to that waiver. A conforming
amendment has also been made to Rule 43.

In amending the rule, and Rule 43, the Committee was very much aware of the
argument that permitting a defendant to be absent from the arraignment could be viewed
as an erosion of an important element of the judicial process. First, it may be important
for a defendant to see, and experience first-hand the formal impact of the reading of the
charge. Second, it may be necessary for the court to personally see and speak with the
defendant at the arraignment, especially where there is a real question whether the
defendant really understands the gravity of the proceedings. And third, there may be
difficulties in providing the defendant with effective and confidential assistance of counsel
if counsel, but not the defendant, appears at the arraignment.

The Committee nonetheless believed that in appropriate circumstances the court,
and the defendant, should have the option of conducting the arraignment in the absence of
the defendant. The question of when it would be appropriate for a defendant to waive his
or her appearance is not spelled out in the rule. That is left to the defendant and the court
in each case.

A critical element to the amendment is that no matter how convenient or cost
effective a defendant's waiver might be, the defendant's right be present in court stands



unless he or she waives that right. As with other rules including an element of waiver,
whether a defendant voluntarily waived the right to be present in court during an
arraignment will be measured by the same standards. An effective means of meeting that
requirement in Rule 10 is to require that any waiver of the right be in writing. And if the L
trial court has reason to believe that in a particular case the defendant should not be
permitted to waive the ight, the, court may reject the waiver and require that the
defendant actually appear in court. That might be particularly appropriate where the court
wishes to discuss substantive or procedural matters in conjunction with the arraignment
and the court believes that the defendant's presence is important in resolving those
matters.
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Criminal Rules Committee
Proposed Amendment: Rule 43

i March 1998

L 1 Rule 43. Presence of the Defendant

2

3 (c). PRESENCE NOT REQUIRED. A defendant need not be present:

4 (1) when represented by counsel and the defendant is an organization, as

5 defined in 18 U.S.C. § 18;

6 (2) when the offense is punishable by fine or by imprisonment for not more

7 than one year or both, and the court, with the written consent of the defendant, permits

8 arraignment, plea, trial, and imposition of sentence in the defendant's absence;

9 (3) when the proceeding involves only a conference or hearing upon a

10 question of law; ef

11 (4) when the proceeding involves a [reduction or correction of sentence

12 under Rule [-3-5 35(b) or (c) or 18 U.S.C. § 3582(c)]: or

13 (5) when., as provided in Rule 10. the defendant has waived the right to be

14 present at the arraignment.

COMMITTEE NOTE

The amendment to Rule 43(c) reflects the concurrent change to Rule 10 which
permits a defendant to waive his or her presence at the arraignment.

New matter is underlined and matter to be deleted is lined through. Matter in
7 brackets reflects proposed changes currently pending before the Supreme Court
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MEMO TO: Members, Criminal Rules Advisory Committee

r" FROM: Professor Dave Schlueter, Reporter

RE: Proposed Amendment to Rule i2.2

DATE: March 26, 1998

At its October 1997 meeting, the Committee agreed to consider amendments to
Rule 12.2, which would accomplish two results. First, a defendant who intends to
introduce expert testimony on the issue of mental condition at a capital sentencing
proceeding would be required to give notice of an intent to do so. And second, the rule
would make it clear that the trial court would have the authority to order a mental

C examination of a defendant who had given such notice. I was directed to draft appropriate
language to effect those changes.

Subsequently, the Department of Justice submitted suggested language to include
in Rule 12.2 (Attached). But the suggested draft also included suggested procedures for
releasing the results of the examination to an attorney for the government before a guilty
verdict on a capital crime had been returned. Although the Committee did not explicitly
address that issue in conjunction with its discussion on Rule 12.2, the Minutes of the
October meeting reflect that there was some limited discussion regarding release of the
report in conjunction with a possible amendment to Rule 32 and that it was understood
that any reports would be sealed. Nonetheless it seems reasonable to consider whether
any procedure short of sealing the results of the examination might be appropriate.

The attached draft includes the suggestions forwarded by the Department along
with some style and format changes. I have also included some alternative language,
which might better address the issue of disclosure of the results of the examination--
assuming that the Committee decides to permit some form of early disclosure. The issue
of disclosure raises several sub-issues:

First, what dangers, if any, might be presented by releasing the results of
the examination before the defendant has actually been convicted for at least one

i: capital crime?

;,., Second, assuming that early disclosure is permitted, what standards should
be used, if any, in deciding whether to release the results?

Third, assuming early disclosure is permitted, should both sides be
permitted to request such?

Ln



Advisory Committee on Criminal Rules 2
Proposed Amendment to Rule 12.2
March 1998 K
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Fourth, if the court is to consider the issue of whether the results of the
examination will not tend to incriminate the defendant on the question of guilt or
innocence,, see Rule 12.2(c)(i), should the defendant be permitted to contest that
averment. If so, wouldn't that require disclosure to the defendant beforehand?

The attached Committee Note is a draft, which assumes that some provision will be made
for early disclosure to both the defendant and the government. Depending on the
language finally selected by the Committee, that section of the Note Will have to be
rewritten.

I have also attached copies of the Department's original letter and copies of the
pertinent statutes., This matter is on the agenda for the April meeting inWashington.
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Advisory Committee on Criminal Rules 3
Proposed Amendment to Rule 12.2
March 1998

X 1 Rule 12.2. Notice of Insanity Defense or Expert Testimony of on Defendant's

2 Mental Condition

4 (b) EXPERT, TESTIMONY OF DEFENDANT'S MENTALCONDITION. If a defendant

5 t intends to introduce expert testimony relating to a mental disease or defect or any other

r 6 mental condition of the defendant bearing, upon U) the issue of guilt or (2) whether in a

7 capital case, a sentence of capital punishment should be imposed, the defendant shall,

8 within the time provided for the filing, of pretrial motions or at such later time as the court

9 may direct, notify the attorney for the government in writing of such intention and file a

10 copy of such notice with the clerk. The court may for cause shown allow late filing of the

11 notice or grant additional time to the parties to prepare for trial or make such other order

17, 12 as may be appropriate.

13 (c) MENTAL EXAMINATION OF DEFENDANT.

14 (1) Authority to Order Examination: Procedures. If the defendant provides

15 notice under subdivision (a) In an appropriate case the court'may 1hall, upon

L
16 motion of the attorney for the government, order the defendant to submit to an

17 examination conducted pursuant to 18 U.S.C. 4241 -o 4242. If the defendant

rv~ 18 provides notice under subdivision (b) the court 'may upon, motion of the attorney

19 for the government, order the defendant to submit to an examination conducted

20 pursuant to procedures as ordered by the court.
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Advisory Committee on Criminal Rules 4
Proposed Amendment to Rule 12.2 F
March 1998

21 (2) Disclosure of Results of Examination. The results of the examination

22 conducted solely pursuant to notice under subdivision (b)(2) shall not be disclosedL

23 to any attorney for the government or the defendant unless and until the defendant

24 is found guilty of one or more capital crimes and the defendant confirms his or her C

25 intent to offer mental' condition evidence during sentencing proceedings The

26 results of such examination may be disclosed earlier to the attorney for the F

27 government if the court determines that: r
28 (i) the attorney is not an attorney responsible for conducting the

29 prosecution on the issue of guilt and the attorney requesting the results of

30 the examination will not communicate the results, prior to the verdict, to an

31 attorney who is so responsible. or

32 '(ii disclosure of the report will not tend to incriminate the 0

33 defendant on the issue of guilt.

34 If such disclosure is made to an attorney for the government. disclosure shall also

35 be made at the same time to the defendant.

36 (3) Disclosure of Statements by the Defendant.No statement made by the

37 defendant in the course'of any examination provided for by this rule, whether the

38 examination be with or without the consent of the defendant, no testimony by the Li!

39 expert based- upon such statement, and no other fruits of the. statement shall be

40 admitted in evidence against the defendant in any criminal proceeding except on an

41 issue respecting mental condition on which the defendant has introduced
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Proposed Amendment to Rule 12.2
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42 testimony.

43

44 ALTERNATIVE LANGUAGE for Subdivision (c)(2)'

45 ,.i

46 (2) Disclosure of Results of Examination. The results of the examination

47 conducted solely pursuant to notice under subdivision (b)(2) shall not be disclosed to

48 any attorney for the government or the defendant unless. and until the defendant is

49 found guilty of one or more capital crimes and the defendant confirms his or her

50 intent to offer mental condition- evidence during sentencing proceedings.

51 (i) The results of the examination may be.. disclosed earlier to the attorney

52 for the government, upon good cause shown; and the court' determines that

53 the attorney is not the attorney responsible for conducting the prosecution on

54 the. issue of guilt and the attorney requesting the results' of the examination

55 will not communicate them to that attorneg prior to the verdict, or disclosure

Jo, 56 of the report will not tend to incriminate the defendant on the issue of guilt.

57 (ii) The results of the examination may be disclosed earlier to the defendant

58 pon good cause shown.

59 (iii If early disclosure is made to either an attorney for the government or

60 the defendant. similar disclosure shall be made to the- other party.

61 . .
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Proposed Amendment to Rule 12.2
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7,

COMMITTEE NOTE

The changes to Rule 12.2 are designed to address three issues. First, the
amendment clarifies that Rule 12.2(c) authorizes a trial court to order a mental
examination for a defendant who has indicated an intention to raise the defense of insanity.
The second amendment relates to a requirement that the defendant provide notice of an
intent to present evidence of his or her mental condition during a capital sentencing
proceeding. And finally, the amendments address the ability of the trial court to order a
mental examination fora defendant who has given notice of an intent to present evidence
of his or her mental condition during sentencing and when the results of that examination
may be disclosed.

Subdivision (b). Under current subdivision (b), a defendant who intends to offer
expert testimony on the issue of his or her mental condition on the question of guilt must L
provide pretrial notice of that intent. The amendment extends that notice requirement to a
defendant who intends to offer expert testimony on his or her mental condition during a
capital sentencing proceeding. As several courts have recognized, the better practice is to
require pretrial notice of that intent so that any mental examinations can be conducted
without unnecessarily delaying capital sentencing proceedings. See, e.g., United States v.
Beckford, 962 F. Supp. 748, 754-764 (E.D. Va. 1997); United States v. Haworth, 942 F.
Supp. 1406, 1409 (D.N.M. 1996). The amendment adopts that view.

Subdivision (c). The change to subdivision (c) clarifies the authority of the court
to order mental examinations for a defendant. As currently written, the trial court has the
authority to order a mental examination of a defendant who has indicated under
subdivision (a) that he or she intends to raise the defense of insanity. Indeed, the
corresponding statute, 18 U.S.C. §4242 indicates that the court must order an
examination if the defendant has provided notice of an intent to raise that defense and the
government moves for the examination. The amendment-conforms subdivision (c) to that
statute. And any examination conducted on the issue of the insanity defense would thus
be conducted in accordance with the procedures set out in the statutory provision. .

While the authority of a trial court to order a mental examination on a defendant
who has registered an intent to raise the insanity defense seems clear, the authority to C

order an examination on a defendant who intends only to present expert testimony on his
or her mental condition is not so clear. Some courts have concluded that a court may
order such an examination. See, e.g., United States v. Stackpole, 811 F.2d 689, 697 (lst
Cir. 1987); United States v. Buchbinder, 796 F.2d 910, 915 (1st Cir. 1986); and United
States v. Halbert, 712 F.2d 388 (9th Cir. 1983). In United States v. Davis, 93 F.3d 1286
(6th Cir. 1996), however, the court in a detailed analysis of the issue concluded that the 7
district court lacked the authority to order a mental examination on a defendant who had L
provided notice of an intent to offer evidence, inter alia, on a defense of diminished
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capacity. The court noted first, that the defendant could not be ordered to undergo
commitment and examination under 18 U.S.C. 4242, because that provision relates to
situations where the defendant intends to rely on the defense of insanity. The court also
rejected the argument that examination could-be ordered under Rule 12.2(c) because this
was, in the words of the rule "an appropriate case." The court concluded, however, that
the trial court had the inherent authority to order such an examination.

The amendment is intended-to make it clear that the authority of a court to order a
mental-examination under Rule,12.2(c) explicitly extends to those cases where the
defendant has provided notice, under Rule 12.2(b), of an intent to present expert
testimony on his or her mental condition, either on the merits or at sentencing.

The amendment to Rule 12.2(c) is not intended to limit or otherwise change the
L authority, which a court might have, either by statute or under its inherent authority, to

order other mental examinations.-

U. The amendment also addresses the Iquestion of what procedures should be used for
a court-ordered examination. As currently stated in the Rule, if the examination is being
ordered in connection with the defendant's stated intent to present an insanity defense, the
procedures are dictated by 18 U.S.C. § 4242. On the other hand, if the examination is
being ordered in conjunction with a stated intent to present expert testimony on the
defendant's mental condition (not amounting to a defense of insanity) either at the guilt or

L sentencing phases, no specific statutory counterpart is available. Accordingly, the court is
given the discretion to specify the procedures to be used. In doing so, the court may
certainly be informed by other provisions, which address hearings on a defendant's mentalL condition. See, e.g., 18 U.S.C. 4241, et. seq.

The final changes to Rule 12.2 address the question of when the results of an
examination ordered under the rule, may, or must, be disclosed. The courts, which have
addressed the issue generally, recognize that use of a defendant's statements made during
a court-ordered examination may compromise the defendant's right against self-
incrimination. See, e.g., Estelle v. Smith, 451 U.S. 454 (1981) (defendant's privilege
against self-incrimination violated where he was not advised of right to remain silent

C during court-ordered examination and prosecution introduced statements during capital
sentencing hearing). But subsequent cases have indicated that where the defendant has
decided to introduce expert testimony on his or her mental condition, the courts have
found a waiver of the privilege. That view is reflected in Rule 12.2(c) which indicates that

L the statements of the defendant may be used against the defendant only after the defendant
has introduced testimony on his or her mental condition. What the current rule does not

C address is the issue of when, and to what extent, the prosecution may see the results of the
examination, which may include the defendant's statements, where evidence of the
defendant's mental condition is being presented solely at a capital sentencing proceeding.
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The proposed change adopts the procedure used by some courts to seal or K
otherwise insulate the results of the examination until it is clear that the defendant will Li
introduce expert testimony about his or her mental condition at a capital sentencing
hearing, ie., after a verdict of guilty on one or more Capital crimes. See, e.g., United,
States v. Beckford, 962 F. Supp. 748 (E.D.Va. 1997). While the Committee did not
believe that sealing the results was required, it nonetheless recognized that normally the
results should not be used to the prejudice of the defendant on the issue of guilt or
innocence At the same time, the Committee believed that there might be instances where
there may be sound reasons for releasing the results before the verdict. Under the
amendment, either the government or the defendant may request early release of the
results of the examination. Both must show good cause for the early release. But in the
case of a government request for such release, the court must also conclude that
disclosure of the results wil not be used by an attorney handling the merits portion of the
trial or after reviewing the results the court concludes that releasing the information to
such an attorney will not tend to incriminate the defendant. If the government obtains the
results of the examination, then similar disclosure must ibe made to the defendant.
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This document has been amended. Use UPDATE.
See SCOPE for more information.

UNITED STATES CODE ANNOTATED
TITLE 18. CRIMESAND CRIMINAL PROCEDURE

PART III7-PRISONS AND PRISONERS
CHAPTER 313--OFFENDERS WITH MENTAL DISEASE OR DEFECTCopr. © West Group 1997. No Claim to Orig. U.S. Govt. WorksCurrent through P.L. 105-22, approved 6-27-97

L , 8 § 4247. General provisions for chapter
(a) Definitions.--As used in this chapter-- -'(1) "rehabilitation programincludes--,(A) basic educational training that will assist the individual inunderstanding the, society to which he will' return and that will assist him in

understanding the magnitude of hisoffense and its impact on society;(B) vocational training that will assist the individual in contributing to,and in participating in, the, society to which he will "return;TEXT (a) (1) '(C)Li , (C),drug, alcohol,,and other treatment programs that will assist the
individual in overcoming his psychological; or physical dependence; and(D) organized physical sports and recreation programs; Iand(2) "suitable facility" me(ans al,,facility that is suitable to provide care ortreatment given thenature of thejo6ffense anorthe characteristics of the<F ~~~~~~~~defkenda'nt. 

fr . -' '' S (b), Psychiatric or psychological examination.-A psychiatric or, psychologicalL , I examination ordered pursuant to this',,chapter shallbe coniducted by a licensed orcertified psychiatrist or psychologists, or, if the court finds it appropriateby more'thanh one6s ch examiner. Each, examinek shall be designated by the court,except'that if tlheelexamination is ordered under section 4245 or 4246, upon theL request of the defendant an additi-onalexkarindr may be splected by thedefendant. rposeof an 4examination pursuant to aih order under~~~~ ~~~section 4241>I 4244, or ~4245'lithe courtllaycomi the erson to eeaie oI a reasonableperiod, but not to' exceed thirty'daysl'and under section 4242,4243, o±"`''424 r a reasoalee Iod butL not t exceed fody - five days, tothe custody' of t hiAteorney enra or ,placement in a suit°bre faility.Unless 'impracticable, the psoychiatric 6r! psychological eXkamination shall beconducted in 'the suitable fa cityltc loesbt ito the" court. The 'director of the: I facility mayapply f a t Xa ft daysonunde section 
' leextenlion,:I rbut o 'ecedffendyundr sctin! 241,. 42,44,, or'45 and 3~,C'ot t6'kexcee ~ hizty d'd~s under sectionnecessy t6'beve and eautehedfdat4242' 423,o 26 uo P~.w ofg d dse'hiat t~ic~ djin iei

(c) t r port arde or psycolyca ~tst--A josyp O sy iological

A,~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ b e:

report orde red, suant to sep're bythe examiner

L
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designated to conduct the psychiatric or psychological examination, shall befiled with the court with copies provided to the counsel for the person examine
and to the attorney for the Government, and shall include--

(1) the person's history and present symptoms;
(2) a description of-the psychiatric, psychological, and medical tests thatwere employed and their results;
(3) the examiner's findings; and
(4) the examiner's opinions as to diagnosis, prognosis, and--
(A) if the examination is orderedlunder section 4241, whether the person is

suffering from a mental disease or defect rendering him mentally incompetent tothe extent that he is unable to understand the, nature and consequences of theproceedings against him or to assist properly in his defense;
(B) if the examination is order3eddlunder section 4242, whether the person wasinsane at the time of the offense charged; '
(C) if the examination is ordered under section 4243 or 4246, whether theperson is suffering from, a mental diseaseo, 6r defe~ct as a result of which hisrelease would create a substantial' risk of! bodily injury to another person orserious damage ,to property of another; r7

-(D) if the examinationis ordered Under section 4244 or 4245, whether theperson ixs suffering from a mental disease or defect as a result of which he isin need, of custody fori, care!otiZ>treatWmint in-a suitable facility; or
(E), if the examinationAisp t 'reds a part'o'f a presentence investigation, 7any recommenda tion thellex e &'Itoghow the mental condition of the as

defendant", should A'fCo how the mentalnconditionofthe
(d) Hearing.-4-At a hearing 'or'ered4pursuant to this chapter the person whosemental condition is the subject of the hearing shall be represented by counseland, if he, isfacalr!n~~ t otainlijadequate rePresentation, counsel

shall be;, 4p243 424 ir4pur 426sechall 3fm6A. The person shall beaffored n prtnttotstiyt presn 'eidrce, to subpoena witnesses
r ion h e aog ofo chsaelamineriwitnesfses who appear at the
hearin'( f~" ~

(e)"PA~i !' -- ('1) The director of the E
F[~~~ 2 ~ ~ '[hall pep~reannual reports concerning

fcf.l and copies of therepdr~ s~l' sumt~ [''p h court may direct. A copNOf c~~~~ rtrocr~~~nhstl±dater the beginning of aLpro, t5~f!h¶ esn f' ~ aioifs tin81 879, or 1751 of this

41~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

* titiJ' L Urite States Secret Service.Excep i~! r~~Pp ;'hc rt tese t service shall not use ol
disrotthV[ ~ 4 "'fthtil. other, than carrying oui

(2* rhe direco !ote''aLt nhi aperson is hospitalized pursuant to* section ~~24l,4[1i 424 42, r44 shall inform such person of any
rehablat ion rga ta ar aiabe -for persons hospitalized in thatfacility.

L
L
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(f) Videotape record.--Upon written request of defense counsel, the'court mayorder a videotape record'made of the defendant's testimony or interview uponwhich' the periodic report is based pursuant to subsection (e). Such videotaperecord shall be submitted to the court along with the periodic report(g) Habeas corpus unimpaired.--Nothing contained in section 4243 or 4246precludes a person who is committed under either of such sections fromV establishing by writ of habeas corpus the illegality of his detention.(h) Discharge.--Regardless of whether the director, of the facility in which a

person is hospitalized has filed a certificate pursuant to the provisions ofsubsection', (e) of section 4241, 4244, 4245, or 4246, or subsection (f) ofC section 4243, counsel for the person or his legal guardian may, ,at any timeduring such person's hospitalization, file with the courti'that ordered thecommitment a motion for a hearing to determine whether the person should bedischarged from such facility, but no such motion may be filed within onehundred and eighty days of a court determination that the,-person should continueto be hospitalized. A copy of the motion shall be sent to the director of the
facility in which the person is hospitalized and to the attorney for theGovernment.
(i) Authority and responsibility of the Attorney General.--The AttorneyL General--
(A) may contract with a State, a political subdivision, a locality, or aAid private agency for the confinement, hospitalization, care, or treatment of, orthe provision of services to, a person committed to his custody pursuant to thischapter;
(B) may apply for the civil commitment, pursuant to State law, of a personcommitted to his custody pursuant to section 4243 or 4246;(C) shall, before placing a person in a facility pursuant to the provisions ofsection 4241, 4243, 4244, 4245, or 4246, consider the suitability of thefacility's rehabilitation programs in meeting the needs of the person; and(D) shall consult with the Secretary of the Department of Health and HumanServices in the general implementation of the provisions of this chapter and inthe establishment of standards for facilities used in the implementation of thischapter.
i(j) This chapter does not apply to a prosecution under an Act of Congressapplicable exclusively to the District of Columbia or the Uniform Code ofMilitary Justice.

r
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(B) by adding at the end the following new subsection:

"(h) DEFINITION.--As used in this chapter the term "State" includes the District of Columbia.".

<< 18 USCA S 4247 >>

(2) Section 4 247(a) is amended--
(A) in paragraph (1)(D) by striking "and" after the semicolon; m-
(B) in paragraph (2) by striking the period and inserting T; and"'; and
(C) by adding at the end the following new paragraph: L

"(3) 'State' includes the District of Columbia.". -

(3) Section 4247(j) of title 18, United States Code, is amended by striking "This chapter rm
does" and inserting, "Sections 4241, 4242,, 4243, and 4244 do".

SEC. 11205. LIABILITY FOR AND LITIGATION AUTHORITY OF CORRECTIONS TRUSTEE.,

(a) LIABILITY.--The District ,ofI Columbia shall ~defend any, civil action or proceeding brought
'in any

Copr. (C) West 1,997 No Claim to Orig.- U.S.: Govt. Works
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U. S. Department of Justice

Ciminal Division

Washington, Dc. ,20530

December 8, 1997
Professor David A. Schlueter',
St. Mary's UniversitySchoolof Law
One Camino SantaMaria

L San Antonio, Texas-78228-8602

Dear Dave:

As you may recall, at the-last meeting of the Advisory
7 ' ,; Committee on Criminal Rules, the Committee voted to approve in
L concept two amendments suggested by the Department of Justice.

One was to clarify that Rule 12.2(c) permits the court to order a
mental examination of a defendant who gives notice under Rule
12.2(b) of' an intent to offer ,expert testimony on'the defendant's
mental condition bearing'on the issue of guilt. The other was to
require reasonablenotice to the government when the defendant in
a capital caseintends to'offer expert testimony on mental

L condition relevant to the- issue of capital punishment'and to
allow the court' to require the defendant to submit, to,,a mental

7 examination- when ,such notice is, given. The:Committee deferred
L until its April meeting the consideration of amendatory language

for these proposals.

We offer the-following revisions for your-consideration
(proposed new matter underscored)

C"(b) Expert Testimony of Defendant's Mental Condition.'If aL defendant intends to introduce expert testimony Gelating to a
mental disease or defect or any other mental condition bearing
upon (1) the issue of guilt or (2)". whether, in.Ja capital- case, a
L sentence.of capitalp'unishment should be imposed-,' the defendant
shall, within, the time provided for the filing of pretrial
motions or at such later time as the court may direct,, notify the
attorney for the government in writing of such intention and file
a copy of such notice with the clerk. The court may for cause
shown allow late filing of the notice or grant additional time to
the parties to'prepare for trial or make such other order as may
be appropriate.,

"(c) Mental Examination of Defendant. In an appropriate
case pursuant to statutory authority or in which notice by the
defendant has been civen under subdivision (a), or (b), the-court
may, upon motion of the attorney for the government, order the

Cfdefendant' tosubmit to an-examination. The examination shall be

,
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conducted pursuant to 18 U.S.C. 4241 et sea. or, in a case
involving notice under subdivision (b), as otherwise ordered by 7
the court. The results of an examination conducted solely
pursuant to notice under subdivision (b)(2) shall not be I
disclosed to any attorney for the government unless and until the
defendant is found :uiltv of one or more capital crimes and
confirms his or her intent to offer mental condition evidence in K
m'itication at the' sentencina phase, except that such results may
be earlier disclosed to an attorney for the Government if the
court determines (1) such attorney is not, and will not
communicate the results to. an attorney responsible for,
conductina the prosecution on th6e issue of qauilt, or (2) such
disclosure will not tend to incriminate the defendant on the 7
issue of quilt. No statement made lbythe Idefendant in'the, course LI
of any examination provided for by this rule, whether the
examination be with or without the consent of the defendant, no
testimony by the expert based upon such statement, andno other
fruits of the statement shall be admitted in evidence against the
defendants in any cri~minalpproceeding except on an issue
respectn~ingq,!l~lmental ,conditipn on which thei,,j,,1 defendantt hai, introduced
testimpny.`i,1,,,'

As to the first of our proposed amendmenotsl i I,; ism
effe~ctuatejdby the explicit incoirporation in ,IPurle I 2'.r2(c), of K
cases in which notice is, ,given` underlie ubd ivisi6ngbNI (bwhich
relates to mental condition bearing upon1'uilt)'i hAsl rto the rI
implementation of ourIsecond Iamendment, e r la ngu ge wepropose
is derived generally fromkjthe, [ hojghtb ul1 opi n sano borders in
United States'v. Beckfordi962 IIOF.`IiSap 77 754'7641(E.D. Va.
1997),, and United States .Hawbrthi942I F 4,661409 C
(D.N M. 1996). As the coirtsthe re detelni ed4 it is normally
necessary to order that the defpndant give notI e e 1pretrial of an
intent to rely on expert mental condition testiamony atthe
penalXty~,,phasep in-a capital case/,,InthatanyexaminOations take l'
place pretrial as well, since~ if lbotice and examination were
deferred until after the determination of gil&, a lengthy and
undelsirable, continuance wouldbe re quired. ,,Thpedefendant's fC
rights were protected, however-jin B'ckflor by>'thee 'e Cement Li
that the 'results of a pretrial mental exa.minati6nlof the
defendant by An independent exper elpaed widek seal and-not
diyulgedito the government until and 1uj nl s tadefendant was L
found guilty, 'of a, c'apital icrimeaitld ,,~~l-e-~a.Lirmi d is 1 er intent
to offer mental evidence in miti~igation at the1 lpnal ty phase.

Under our proposal, the1 court co td op, for the method L
used in Beckford -- i.e., sealing of thelresults -- or~ for a
different solution that equally 4sA feg u a r ethel defendant's
rights: to allow the results to be disclosed im;eiately to an L
attorney for the government, provided that attorney was not
involved in conducting the prosecution oirthe lVlt phase and was
instructed not to reveal any f ~ie Iinf ratc6 nthe report to
the 'members it the Proslecutione* i 1 e nt f | $dlict of guilty
and a-reaffirhation by the defendlant ofn inthni to use mental
evidence during the penalty phase (ii.e, reatfaL irewall") -

pa
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Finally, the court could make an earlier disclosure of the
results, even to a member of the prosecution team, if it
determined that the results would not tend to incriminate theK- defendant on the issue of guilt. Earlier disclosure of the
results, in appropriate situations, is beneficial to the
efficient administration of justice and may be beneficial to the
government and the defendant as well. If the results cast doubt
on whether the death penalty is appropriate, early disclosure may
afford the government a better opportunity, without seeking a
continuance, to consider whether or not its insistence on the
death penalty should be abandoned. And if the results are
otherwise, early disclosure will better enable the government,
without seeking a continuance, to prepare to meet the defendant's
mental evidence in mitigation.

Your consideration of the above is appreciated. Please
contact us if you have any suggestions about how the language can
be improved, since by no means are we wedded to a particular
formulation. We hope you had a good holiday and look forward toL seeing you here in Washington in the spring.

Sincerely,

E XjFrances Harke ider
Roge' A. Pauley

Or
L
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U. S. Department of Justice

Criminal Division

office Of The Asrswanr oAorney Gazera Wazhingia, D.C. 20530

JUL 1 5 Mg;

The Honorable D. Lowell Jensen
L --Judge of the United States District Court,

Northern District of California
1301 Clay Street, 4th Floor
Oakland, CA 94612

Dear Judge Jensen:

I am writing to request that the Advisory Committee on
Criminal Rules consider amending the Rules, relating to mental
examinations of defendants in two respects; (1) to clarify that
Rule 12.2(c) permits a court toorder, on motion of, theLI government, a mental examination of a defendant who-gives notice
of an intent under Rule 12.2(b) to introduce expert testimony in
support of a defense of mental condition bearing on the issue of
guilt; and (2) to extend the Rules to permit a court to order a
government-requested mental examination of a defendant when it
appears that the defendant will offer expert testimony as to7 mental condition at sentencing.

On the first issuer the lower courts are now in conflict.
Until recently, the courts had construed Rule 12.2,(c),as
including not only situations in which a defendant has givenL lnotice under Rule i2.2(a)4 of an intent to rely 'on expert evidence
to prove a defense of insanity, but also those in which-notice
was given under Rule 12.2(b). However,. the law is currently in
some disarrayas al result of United States v. Davis, 93"'F.3d' 1286
(6th Cir. 1996). There the court held that,.because Rule 12.2(c)
only authorizes the court to order a mental examinatiori "pursuant
to 18 U.S.C. 4241. or 4242, whidh relates to competency, and
sanity examinations, and not under 18 U.S.C. 4247, the rgeneral
provision regarding psychiatric and psychologicalexaminations,
the Rule does not permit a court to order a mental examination in
the situation addressed by Rule, 2.21(b). ,The court iindicated in
dicta, however, that a trial court nevertheless had inherent
authority to order a noncustodial examination in,.proper

Records circumstances, whipchit declined to define. See also, following
g Pauley Davis, United States v Akersj, 45 F. Supp. 1442 C(. Colo. 1996).
Legis.
Keaney
Litt
Harkenrider
gold
PAULEY N:
RULE12 .LTR
RAP rap/paz
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We believe it is patently unfair, and contrary to the
truth-seeking function of a criminal trial, to permit only the
defendant to be able to undergo a mental examination by an expert
of his or her choice and to offer such evidence on the issue of
guilt, without affording the government the opportunity for an
independent (and if necessary custodial) examination of the
defendant by its own expert. Such a result is contrary to
Section 4.05(1) of the Model Penal Code, on which the drafters of
Rule 12.2(c) expressly relied in the Advisory Committee Note.

The court in Davis was troubled by whatjit regarded as a 7
serious constitutional question involving self-'incrimination
whether a defendant could be made to undergo a government-
requested mental examination in light of, Eteile v. amith 451
U.S. 4-54 (1981), where the court held that the government's use
at the capital sentencing phase of a doctor's testimony arising K
from a court-ordered competency examination violated the
defendant's Fifth Amendment privilege because he was not advised
of his right to remain silent and that his statements could be 7
used against him at`sentencing. !But as ',the Advisory Committee
Note to Rule 12.;2(,c) obbsprves Estellel itself intimates that a
defendant can be requird qto Isubmit to a mental examination when
his silence ,1may deprive the government of the only effective
means, it bias oflcpntroVerting his proof on an issue that'the
defendant himselfl interj'ectsW. See 451'U.S. at 465. tMoreover,
the Estelle!,1 opin#oin emphgs'ized thLat'the%!idefiendknt inLthat case
"iintroduced iino psychiatrilc e'Videce', nor 1had he indicated that he L
might do 5o;El 4[51 U.S. ,at 4#6,

Subsequent decisions, both olf the bbupreme Cour` and' of the
courts of appeals, have uniformly const rued Estelle narrowly and .lJ

when the defendant has opted tol'l introduce expert testimony at K
tzialkas .to~rnental c¢'nditdiwW E.g il~pawelllv.i Ttexast 492`UiS. K
6.ao, Fs3-4, 16 hiss .' Fuhnnlvilentuckv 4aU.'S. '402 2-
(1987); PreBn)l ~ | 959 Ff2d 1524', 533 (A1th Cir. 1992);

Wiliam v.IJ~nauhf[ 180 F~~ 163 IS6 (5hCir) pcert.,
denie ,8m..1O~(~7;VArdas, il Es l,715'1.,2d& 206,

94 L(ILJ209(ti'i93) er ienidr U~5~5 14(984); Uncited
State v'. adfid, ~ I~14 ni,9-941 (1th i. i!14982). See

19.95) -,indig iol EI e t pi p h p e when L
a-Hde endarnt ieJc ahhe vi a cns1J tpuhi
mental status[~t~isaU nte tts ~MQ~~ 942 F,~
Supp. 1406l (D.(.M1a996)VsameLl Ii

Rule f"lall w h e it ution' anduse agrins itte fen made h defendant
during a ma~eIli .Jh
testimony on1an isisu res0ectin mental lcondition., The Rule thus
embodies the trigg#Anq or waiver principle first hinted at in
Estelle v. Smith an4 r~lied on in sub seqent similar situations K

-I
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by the cases cited above. In sum, we do not share the Davis
court's belief that the constitutional issue is a serious or
difficult one, and we urge that the Rule be amended to clarify
the power of a trial court to do justice bin an appropriate case,
by granting the government's request for an independent, and if
necessary custodial, mental examination of the defendant, when
the defendant gives notice of an intent to rely on expert
testimony of his or her mental condition on the issue of guilt.

one relatively simple way to accomplish this, suggested by
the Davis opinion itself, would be to amend the first sentence of
Rule 12.2(c) to reference not only 18 U.S.C. 4241 and 4242 but
also 18 U.S.C. 4247. The pertinent sentence would then read; "In
an appropriate case the court may, upon motion of the attorney
for the government, order the defendant to submit to an.-
examination pursuant to 18 U.S.C. 4241, 4242, or 4247."

A second way that we think the Rules should be amended to
permit a court-ordered mental examination of a defendant involves
sentencing proceedings.. The Rules nowhere authorize a court-
ordered mental examination of the defendant relating to
sentencing. This is a gapthat should be remedied.

For example, defendants in capital proceedings, in a
significant percentage of federal cases, have sought mental
examinations with a view toward offering expert evidence relating

L to mental disease or condition in mitigation at the sentencing
phase. See, e.g., UnitedlStates v. YV=, suora; United States v.
Haworth, supra; see also, setting forth as mitigating factors,
8 U.S.C. 3592(a) (1) (impaired capacity)n , (a) (6) (severe mental or

may sometimes wish to-offer expert evidence stemming from mental
examinations in an effort to persuade the court to depart
downward in unusual caseO. See Guideline SH1.3 (mental condition
not "ordinarily" relevant); but compare Guideline SK2.13
(diminished capacity reieVant 'in some cases) . In both instances,
the government should be abler to obtain a court-ordered mental
examination by another expert, for the same kind of fairness
reasons as undergird Rule,12.2(c).

Leaving aside the question whether defendants should be
required, as in Rule 12.2(a) and (b), to give some form of timely
notice of an intention to offer such expert testimony (both Vest
and Haworth granted government motions to so require, apparently
in the exercise of inherent authority),' if it appears that they

I In order to clarify the law and prevent future litigation,
we believe the Rules should also be amended to, require adequate
notice of an intention to offer expert testimony at the sentencing
phase.

l7
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intend to do so, the trial judge should be able to order that the J
defendant undergo a mental examination by another expert. See
Vest,, supra,, 905 F. Supp. at 653: "If a defendant elects to
present mitigation testimony addressing his mental status, then
... u]xnless the government is allowed to conduct its own mental
health examination, it may be deprived 'of the only effective
means it has of controverting ... -,proof on an issue that'
[defendant has chosen to] interject into the case.,", quoting
from Estelle. In sum, in order to promote fairness and avoid
future litigation, thie Rules should be amended to permit court-
ordered mental examinations of defendants when appropriate in
sentencing proceedings, both capital and noncapital.,,

Your and the Committee's consideration of these matters
is appreciated..,

Sincerely,

h John C. Keeney
Acting Assistant Attorney General

4,,
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter

RE: Proposed Amendment to Rule 24(b); Equalize Number of Peremptory
Challenges

DATE: March 27, 1998

At its meeting in October 1997, the Committee decided to propose an amendment
to Rule 24(b) which equalize the number of peremptory challenges in a non-capital felony
case. The momentum for that change was generated in part by the fact that some
members of Congress continues to show an interest in amending Rule 24(b) to accomplish
the same end.

As noted at the meeting, in 1990, the Advisory Committee proposed an
amendment to Rule 24(b) which would have equalized the number of peremptory
challenges-six apiece-for the prosecution and the defense by reducing the number of
challenges available to the defense by four. The proposed amendment was approved by
the Standing Committee for public comment but when it reviewed the proposal again in
February 1991 following that comment period, it rejected the amendment. Since then,
there has been no attempt to revisit the issue by either the Advisory Committee or
Standing Committee. As noted at the last meeting, the Standing Committee's rejection of
the proposal in 1991 has generally been used to convince Congress not to amend Rule
24(b).

Following discussion, I was instructed to draft an amendment to Rule 24(b) which
would equalize the number of peremptory challenges at ten apiece by increasing the
number of challenges available to the prosecution by four and leaving the defense number
as it stands in the Rule. That language would track the most recent legislative proposal in
§ 501, Senate Bill 3 (Omnibus Crime ControlAct of 1997).

A draft of the proposed language and a proposed Committee Note (incorporating
language from the propose990 Committee Note) are attached.
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Advisory Committee on Criminal Rules 2
Proposed Amendment to Rule 24(b)
March 1998

1 Rule 24. Trial Jurors.

2 * * * * *<

3 (b) Peremptory Challenges. If the offense charged is punishable by death, each side

4 is entitled to 20 peremptory challenges. If the offense charged is punishable by

5 imprisonment for more than one year, each side is entitled the gevewcnent is entitled to 6

6 peremptory challenges and the defendant or defendants jointly to 10 peremptory

7 challenges. If the offense charged is punishable by imprisonment for not more than one

8 year or by fine or both, each side is entitled to 3 peremptory challenges. If there is more

9 than one defendant, the court may allow the defendants additional peremptory challenges

10 provided that the government shall not have more challenges than the total allocated to

11 all defendants. The court may permit multiple defendants to exercise peremptory

12 challenges separately or jointly.

13

COMMITTEE NOTE

The amendment to Rule 24(b) equalizes the number of peremptory challenges
normally available to the prosecution and the defense in a felony case. Under the
amendment, the number of challenges available to the defense would remain the same, ten
challenges, and the prosecution's would be increased by four. The number of peremptory
challenges in capital and misdemeanor cases would remain unchanged.

In 1976, the Supreme Court adopted and forwarded to Congress amendments to
Rule 24(b) which would have reduced and equalized the number of peremptory challenge.
Under the proposed change, each side would have been entitled to 20, 5, and 3,
respectively in capital, felony, and misdemeanor cases. Order, Amendments to the Federal
Rules of Criminal Procedure, 44 U.S.L.W. 4549 (1976). Congress ultimately rejected the
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proposed changes but recommended that the Judicial Conference study the matter further.
Congress' chief concern was that in most federal courts, the trial judge conducts the voir
dire, thus making it more difficult for the parties to identify biased jurors. S. Rep. 354,
95th Cong., 1st Sess. 9, reprinted in [1977] U.S. Code Cong. & Ad. News 1477, 1482-83.
In 1990 the Advisory Committee on Criminal Rules proposed an amendment to Rule i

r 24(b) -which would rovided that in a felony case each side would be entitled to 6
peremptory challenges; that result would have been reached by reducing the number
available to the defense by four. The Standing Committee ultimately rejected that
amendment in 1991. Since then, however, Congress has indicated a ,willingness to
reconsider the number of peremptory challenges available in a felony case. See Senate Bill
3 (Omnibus Crime Control Actilof1997) (wuld equalize the number of challenges at 10 L
for each side).

The proposed amendment equalizes the number of peremptory challenges for each
side without reducing the number available to the defense. While increasing the number of
challenges might, in some cases, require more jurors in the initial pool, the Committee
believed that on the whole, equalizing the number of challenges is desirable. That result is
accomplished in the amendment without reducing the number available to the defense.

Finally, the rule recognizes that in multi-defendant cases, the court in its discretion

might grant additional peremptory challenges to the defendants. But, consistent, with the

goal of equalization of the number available to each side, in that instance the prosecution
could request additional challenges, not to exceed the total, number available to the
defendants jointly. The court, however, would not be required to equalize the number of
challenges. ,

,Li
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter

RE: Proposed Amendment to Rule 26; Taking Testimony from Remote
Location

DATE: March 28, 1998

After hearing a report from a subcommittee (Judge Carnes, chair, Mr. Josefsberg,
and Mr. Pauley), the Committee at its October 1997 meeting approved in concept an
amendment to Rule 26 which permit the court to authorize the presentation of testimony
by contemporaneous transmission from a different location. A draft of an amendment to
accomplish that and an accompanying Committee Note are attached.

The draft generally follows the suggested language included in the subcommittee's
report. In its report, the subcommittee raised the issue of whether the Rule or Note
should indicate a preference for deposition testimony over contemporaneous transmission
of testimony. A preference for depositions is stated in a Committee Note accompanying
an amendment to Civil Rule 43(a) which uses almost identical language to that proposed
here-with the exception of reference to "unavailability."

Two options are presented here. In the first, a preference for depositions is
implied by requiring a finding of compelling circumstances and good cause shown. That is
the language used in the civil rule.

The second option expresses no preference and treats deposition testimony and
contemporaneous transmission on equal footing. That is reflected in the draft which does
not include any requirement of compelling circumstances, etc. and is consistent with Crim.
R. 15 which permits the introduction of a deposition if a witness is unavailable.

In both versions, the transmission involved is video, not audio.
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1 Rule 26. Taking of Testimony

L 2 (a) IN GENERAL. In all trials the testimony of witnesses shall be taken orally in

- 3 open court, unless otherwise provided an Act of Congress or by these rules, the Federal

4 Rules of Evidence, or other rules adopted by the Supreme Court.

5 Lb) TRANSIS SION OF TESTIMONY FROM DIFFERENT LOCATION. The court may

6 authorize contemporaneous video presentation of testimony in open court from a different

7 location if.
r , - . ~~~~~~~~~~~es+sabiirkes .

8 (i) the requesting paiiyLcompelling circumstances for such transmission

9 so 0 (ii) appropriate safeguards are established: Id EA

10 (iii! the witness is unavailable within the meaning of Rule 804(a) of the

1 - i Federal Rules of Evidence. +

12

13 ALTERNATE LANGUAGE for Subdivision (b) (No preference for Depositions)

14 (b) TRANSMISSION OF TESTIMONY FROM DIFFERENT LOCATION. The court may

15 authorize the video presentation of testimon in open court from a different location if-

16 .(i appropriate safeguards are established: and

17 (fii) the witness is unavailable within the. meaning of Rule 804(a) of the

r 18 Federal Rules of Evidence.,

L.

L



Advisory Committee on Criminal Rules 3
Proposed Amendment to Rule 26 -l
March 1998

,
COMMITTEE NOTE

The amendment to Rule 26 is intended to permit a court to receive the video p
transmission of an absent witness if certain conditions are met. As currently written, Rule
26 indicates that normally only testimony given in open court will be considered, unless
otherwise provided by the rules, an Act of Congress, or any other rule authorized by the
Supreme Court. One of those exceptions is located in Rule 15, which provides that a
party may present the deposition testimony of an "unavailable" witness. The amendment
extends the logic underlying that exception to contemporaneous video testimony of an
unavailable witness. The amendment generally parallels a similar provision in Federal l.
Rule of Civil Procedure 43.

The Committee believed that permitting use of video transmission of testimony
only in those instances where deposition testimony could be used is a prudent and
measured step. A party against whom a deposition may be introduced at trial will
normally have no basis for objecting if contemporaneous [testimony is used instead.
Indeed, the use of such transmitted testimony is in most regards the closest thing to having
the witness actually in the court room. For example, the participants in the court room
can see for themselves the demeanor of the witness and hear any pauses in the testimony, L
matters which are not normally available in non-video deposition testimony. Although
deposition testimony is normally takenyvith all counsel and parties present with the m
witness, those are not absolute requirements. Seei,.e'g, United States v. Salim, 855 F.2d
944, 947-48 (2d Cir. 1988) (conviction affirmed where deposition testimony used
although defendant and her counsel were not permitted in same room with witness,
witness' lawyer answered some questions, lawyers were not permitted to question witness t
directly, and portions of proceedings were not transcribed verbatim.

[Alternative -1-preferencefor deposition testimony Nonetheless, the Committee
believed that some preference should be given to deposition testimony over
contemporaneous transmissiont Firs, normally the lawyers are present and can have the
opportunity before and after a deposition to observe the witness. Second, a defendant's
confrontation rights, although not absolute, arevmore likely to be protected ifphysical
face-to-face confrontation is providedfor. The preference is preserved by requiring that C

before contemporaneous transmission may be received the requesting party must
convince the trial court that compelling circumstances exist For example, a witness
whose deposition was not taken is unexpectedly unavailable to testify.

L
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5 c;4" 5 Le..Js

[Alternative 2-no preferencefor deposition testimo Thus, although the rule
does not express a preference for deposition testimony, th Committee recognized that
there is a needfor the trial court to impose appropriate as required, to insure that the
accuracy and quality of the transmission, the ability of any jurors to hear and view the
testimony, and the ability of the judge, counsel, and the witness to hear and understand

L each other during questioning.]

Where the prosecution is presenting the contemporaneous transmission of a
government witness, there may be a question or objection on grounds that the defendant's

L confrontation rights are being infringed. The Committee believes that including the
requirement of "unavailability" as that term is defined in Federal Rule of Evidence, which
permits use of certain deposition testimony, should normally insure that those rights are

L not infringed.

e In deciding whether to permit contemporaneous transmission of the testimony of a
L government witness, the Supreme Court's decision in Maryland v. Craig, 497 U.S. 836

(1990) is instructive. In that case, the prosecution presented the testimony of a child
sexual assault victim from another room by way of one-way closed circuit television. The

L Court outlined four elements which underlie Confrontation Clause issues: (1) physical
presence; (2) the oath; (3) cross-examination; and (4) the opportunity for the trier-of-fact
to observe the witness' demeanor. Id. at 847. The Court rejected the notion that a
defendant's Confrontation Clause rights could be protected only if all four elements were
present. In this case, the trial court had explicitly concluded that the procedure was
necessary to protect the child witness, i.e., the witness was psychologically unavailable to
testify intopen court. The Court noted that any harm to the defendant resulting from the
transmitted testimony was minor because the defendant received most of the protections
contemplated by the Confrontation Clause, i.e., the witness was under oath, counsel could
cross-examine the absent witness, and the jury could observe the demeanor of the witness.

While the amendment is not limited to instances such as those encountered in
Craig, it is limited to situations where the witness is unavailable for any of the reasons set
out in Federal Rule of Evidence 804(a). Whether under the particular circumstances

F proposed transmission will satisfy some, or all, of the four protective factors identified by
the Supreme Court in Craig, is a decision left to the trial court.

LI
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor David A. Schlueter, Reporter

RE: Suggested Changes to Rule 32; Disclosure of Presentence
Reports

DATE: March 28, 1998

As noted in the attached materials, the Committee on Criminal Law is
considering several options for dealing with disclosure of presentence reports.
One of the options under consideration by that Committee is the adoption of a
model local rule on the topic. The issue apparently arose from a question posed to
the General Counsel's office. The question is whether any sort of rule or guideline
should be promulgated which addresses the authority of the court to release the
otherwise confidential report to someone other than the parties.

Although at this point, this Committee has not been presented with any
US specific proposal for a local rule or a proposed change to Rule 32, the Committee

might wish to at least take a position on whether it, at least in theory, supports
such a change.

L
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LEONIDAS RALPH MECHAM ADMINISTRATIVE OFFICE OF THE
DUNITED STATES COURTS JOHN K RABIEJ

CLARENCE A. LEE, JR. Chief
Associate Director WASHINGTON, D.C. 20544 Rules Committee Support Office

November 17, 1997

MEMORANDUM TO JUDGES STOTLER AND DAVIS AND PROFESSORS
COQUILLETTE AND SCHLUETER

SUBJECT: Draft Agenda Item Suggesting Model Local Rule Regarding Disclosure of
Presentence Investigation Reports

For your information, I am attaching a copy of a draft agenda item prepared for the
Committee on Criminal Law by David Adair, the Administrative Office's Associate General
Counsel, suggesting that that committee consider several options regarding disclosure of
presentence reports. Apparently, courts often receive requests for this information from state
courts and sometimes probation officers are subpoenaed. One of the options is to propose a

L model local rule. (Please regard this draft as confidential.)

Criminal Rule 32(b) sets out the requirements for a presentence investigation and (b)(6)
L governs the disclosure of the report. As discussed in the draft agenda item, the rule does not

proscribe the disclosure of the report to others.

I advised Adair that ordinarily local rules are disfavored, especially if a national rule
could handle the subject. He replied that in this case a national rule did not seem appropriate
because of the varied responses by the courts. I told him that I would send a copy of the agenda

L item to you for your consideration. At this time, the Criminal Law Committee is being asked
only whether further study is warranted. It will not propose any recommendation to the Judicial

m Conference until its summer 1998 meeting. If we wanted to provide input to the Criminal Law
Committee we could do it before their December meeting or before their summer 1998 meeting.

F
TV John K. Rabiej

Attachment

T
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Criminal Law Committee

December 1997
Len_, Action Item

Model Procedures for Maintaining the Confidentiality of Presentence Reports and
4 Probation Information-

Issue: Should the Committee request that the Office of General Counsel prepare procedures

for disclosure of the content of presentence investigation reports or supervision records?

Discussion

As discussed in Attachment Al, presentence investigation reports and information

gathered in the course of probation or supervised release supervision are generally regarded as

confidential unless disclosure is required by statute, rule, or administrative guidelines, or is

specifically authorized by the court. a Nonetheless, requests for such documents and

information either by subpoena or informal request are a common occurrence. These requests

come from both state and federal courts, but mostly from state courts, and they come in

connection with both criminal and civil proceedings.

Some courts have established procedures for dealing with such requests, but most have

' a not. The Office of General Counsel receives an average of -several requests a week for dealing

with these requests and is glad-'to provide assistance, but the lack of an established procedure

causes confusion and results in a great deal of unnecessary effort on the part of the probation

officer, the United States Attorney's office, which is often asked to assist the probation office,

P

F Attachment A is a memorandum prepared by the Office of General Counsel to assist
courts, probation officers, and United States Attorney's offices in responding to requests for
presentence reports and supervision information. It was last revised in February 1997.

r
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and, ultimately, the court. The existence of an established and recognized procedure would

make the entire exercise more predictable and efficient.

Many agencies in the executive branch have developed regulations to control the

response to subpoenas issued to agency employees. These regulations are often referred to as L
TTouhym regulations after the Supreme Court case, United States ex rel. Touhy v. Ragens 340 K
U.S. 462 (1951). In Touby, a Department of Justice employee had been held in contempt of

court because he refused, on instructions from the Attorney General, to produce documents in

response to a subpoena duces tecum. The Supreme Court held that the Attorney General had K
the authority to withdraw from subordinates the power to release agency documents pursuant r

to her statutory authority to prescribe regulations for 'the custody, use, and preservation of the

records, papers, and property" of the Department of Justice. 5 U.S.C. § 301. Subsequent K

decisions have upheld the authority of agencies to prohibit agency employees from testifying in

response to a subpoena based on principles of federal supremacy and sovereign immunity. S=

Louisiana v. Sparks, 978 F.2d 226 (5th Cir. 1992); Boron Oil Co. v. Downey, 873 F.2d 67

(4th Cir. 1989). =

In general, regulations promulgated by agencies share three essential features: (1) they

set out procedures with which a party issuing a subpoena must comply, including the L

centralization of the authority for authorizing the response to the subpoena; (2) they place

general limitations on the nature of responses that will be authorized; and (3) they direct that

agency employees not respond to subpoenas unless appropriately authorized. Although the

authority relied upon by the Department of Justice and other agencies in promulgating C

regulations applies to the Executive branch, there is ample authority to support the proposition

-2-
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that the court controls the disclosure of presentence reports and probation information unless

disclosure is controlled by statute, rule, or administrative guidelines. The promulgation of

procedures to effect court-ordered disclosure would simply be consistent with that authority.

The Judicial Conference might authorize nationally applicable guidelines under its-

authority to provide for uniform procedures for the conduct of court business. 28 U.S.C.

§ 331. But different courts differ somewhat in maintaining the confidentiality of presentence

reports and supervision information. These differences may be based in part on the nature of

local criminal case loads and the relationships between probation offices and law enforcement

agencies. The treatment of this issue by means of local rules would maintain the courts'

ability to deal with local conditions in appropriate ways.

L As noted above, a number of courts have already adopted local rules on the subject. In

fact, 38 local rules that relate to the confidentiality of presentence reports and probation

information have been identified. Some of them simply state that such records are

confidential, but about 30 provide some guidance on how a request for disclosure should be

r - handled. Three examples are provided at Attachment B. For those courts that have not

adopted a local rule on the subject, or those which may want to improve an existing rule, a

L model may be helpful.

If the Committee is in agreement, that a disclosure procedure is useful and that a model
I

local rule is the best way to provide such a procedure, the Office of General Counsel would

L undertake, in consultation with the Federal Corrections and Supervision Division, to develop

one or more draft model local rules for the Committee's consideration at its next meeting. It

is contemplated that the drafts would include the following features: (1) a description of the

-3-



materials covered by the rule; (2) a declaration of the confidentiality of those materials; (3) a J

procedure for requesting the disclosure of the materials, including the designation of the r
decision-maker, which would be the court in most cases; and (4) general, flexible principles to

be applied in the determination of disclosure. Or, if requested to do so by the Committee, the L

Office of the General -Counsel would prepare draft, nationally applicable guidelines for

disclosure. In either event, if approved by the Committee' the procedures would of course be

submitted to the Judicial Conference for approval. l

Among the options the committee may wish to consider are: F
Direct the Office of the General Counsel, in consultation with the Federal Corrections _

and Supervision Division, to develop a draft model local rule governing requests for

presentence reports or probation information for consideration by the Committee at its

summer 1998 meeting. r
J

Direct the Office of the General Counsel, in consultation with the Federal Corrections

and Supervision Division, to develop draft nationally applicable guidelines governing L

requests for presentence reports or probation information for consideration of the 7

Committee at its summer 1998 meeting.

Decline to authorize development of a model local rule governing requests for

presentence reports or probation information.

F
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'TAB E
Attachment A

Criminal Law Committee
December 1997

CONFIDENTIALITY OF PRESENTENCE, PROBATION
AND SUPERVISED RELEASE INFORMATION

- It is the position of the Office of the General Counsel of the Administrative Office that

presentence, probation or supervised release information is confidential and may be'disclosed
only (1) if authorization to disclose such information has been granted by the respective
sentencing court at its discretion, (2) if a court determines that a compelling need for disclosure
has been demonstrated, or (3) if there exists explicit authority to disclose such, information.

With regard to presentence reports, F. R. Crim. P. 32(c) provides for the disclosure of
the presentence report to the defendant, the defendant's counsel, and the attorney for the
Government. The rule does not specifically proscribe other disclosure, but a number of courts
have determined that the purpose and function of the presentence report requires that it be
confidential. The case law clearly establishes that concern for confidentiality permeates Rule
32 and its history and that, therefore, presentence information constitutes confidential court
records, not public records. l

In order to be of greatest assistance to the court, the report should'be as'
complete as'possible, containing "ha]ll objective information which is' significant
to the decision-making process." To this end, the report is designed to

describe the defendant's characteriand personality, evaluate.
L - . . his or her problems and needs,'help... the reader

understand the world in which the defendant lives, reveal ... the
nature of his or her relationships With people, and disclose those
factors that underlie the' defendant's specific offense and conduct
in general. 4

[Administrative Office of the United States Courts, The Presentence
Investigation Report 1 (Publication 105, 1978)].r
In order to ensure the availability of as much information as possible -to assist in
sentencing, the courts have generally determined that presentencing reports
should be held confidential.

United States v. Charmer Industries. Inc., 711 F.2d 1164, 1170 (2d Cir. 1983).

In addition, the presentence report contains a great deal of information from a variety

F7 of sources. Pursuant to statute, " [n]o limitation shall be placed on the information concerning
L the background, character, and conduct of a person convicted of an offense which a court of



the United States may receive and consider for the purpose of imposing an appropriate V
sentence." 18 U.S.C. § 3661. The restrictions of the rules of evidence may not apply to such
information. See F. R. Evid. 1101 (d)(3). The disclosure of such information to third parties
unaware of the nature of the information could lead to misunderstanding that could unfairly V
prejudice the subject of the report or others contributing to it.

Accordingly, all courts that have considered the issue have held that presentence reports
are discloseable to third parties only with the consent of the sentencing court, upon
demonstration of i compelling need, or pursuant to a statute or rule. Lee United States v. 7
Charmer Industries. Inc.; supra; United States v. Trevino, 89 F.3d 187 (4th Cir. 1996); United
States v. Moore, 949 F.2d 68 (2d Cir. 1991); United States v. ,Martinello, 556 F.2d 1215,
1216 (5th Clir. 1977) (per curiam); United States v. Dingle, 546 F.2d 1378, 1380-81 (10th Cir.
1976); United States v. Canniff, 521 F.2d 565, 573 (2d Cir. 1975), cert. den., 423 U.S. 1059 -
(1976); United States v. Walker, 491 F.2d 236, 238 (9th Cir.), cert., den, 415 U.S. 990
(1974); United States v. Daniels, 319 F. $upp., 1061, 1063-64 (E.D. Ky. 1970); Hancock i
Brothers. Inc. v. Jones, 293 F. Supp. 1229, 1233 (N.D. Cal. 1968); United States v, LGreathouse, 188 F. Sup , 766 (D. Ala. 1960); United States v. Durham, 181 F. Supp.P11it 7i5 6~(MD l. 9,)

503 (D.D.C. 1960).,

The confidentiality of information collected or received by probation officers in the
course of supervising individuals under probation orisupervised release is not so clearly l
established. Nonetheless, the reasons for confidentiality of this, ldnd of information are as
compelling as those for confidentiality of presentence information. In order to obtain complete
information to assure that supervisees are complying with the conditions imposed by the court, '
in order to mqnitqr,,1superv~iseestactivities to~determine if modification of conditions should be
recommended to "t court, and'in order to better assist in the rehabilitation of supervisees,
probation officers and, ultimately, the court, need the most complete information possible.
This is only possible if the supervisees and other sources of information are assured of somemeasure of confidentiality with respect to their, communrications to probation officers.,
Although there are few repoe cases directlyl on point, district courts have uniformly denied
access to these records by thid paties. l , In re Subpoena and Order Directing
Probation Officer to Produce Records, 737 F.Supp. 30 (W.D.N.C. 1990); In the Matter of an C
Application for Disclosure f the Records of Probation Investigationf and Supervision, 699 L
F.Supp. 463 (S.D.N.Y. 198k).

This principle of confidentiality and instructions to probation officers regarding the L
maintenance of confidentiality are clearly set out in the Probation Manual, Guide to Judiciary
Policies and Procedures, Vol. X, Chapt. II(E)(4) (presentence information) and Chapt. IV(D)
(supervision information); Administrative Office of the United States Courts, The Presentence
Investigation Report 2-3, 17718 (Publication 105, 1984); and Administrative Office of the
United States Courts, Presentence Investigation Reports Under the Sentencing Reform Act of
1984 11-13 (Publication 107, 1988).

Probation officers have been granted discretion to disclose presentence, probation, and V
supervised release information in certain limited circumstances. The disclosure of the

-2-



L, Feat presentence report to the defendant, counsel for the defendant and the attorney for the
Government pursuant to F. R. Crim. P. 32(c)(3) and 18 U.S.C. § 3552(d), of course, is one
such circumstance. In addition, probation officers may disclose such information when
necessary to warn a third party of a reasonably foreseeable risk presented by a probationer or
supervised releasee under an officer's supervision. Guide to Judiciary Policies and

- Procedures, Vol. X, (Probation Manual) Chapt. IV(D)(3).

U Finally,, under certain circumstances, probation officers may disclose limited
information to other law enforcement agencies when such disclosure is necessary to enable the

L nagency to assist the probationofficer in monitoring the conduct of the supervisee. For
example, in order to determinceif a white'collar offender is engaged in sophisticated income tax
fraud, the supervising officer may be required to consult with the Internal Revenue Service.
Such consultation might require that the officer share certain information that would otherwise
be confidential. tl'See Administrative Office of the United States Courts, The Supervisiont
Process 36 (Publication 106, 1983).l Investigatory disclosures of the information by probation
officers ma&de in furtherance of their official duties of investigating a probationer's background
or conduct, pr of keeping the 6sentencing court informed of possible probationiviolations,
would not vitiate the prileged chaacter of such ,information for eveyother purpose, just as a
person'sFliifth Amendment privilege is not waived if self-icriminating information is divulged
in another proceeding for a Oifferent purpose. A Melsonqv. Sard, 42 F.12d 653, 655 (D.C.

r Cir. 1968)[ (self- incrting statements by parolee made at a parole revocation hearing may
L .. not be Ed against him in a subsequentcriminal trial).

In light of the, above principjes, the confidentiality of presentence infornation has been
protected from disclosure by court process, and production of the presentence report may not
be compelled excpt underthemost ietraordnary circumstances. JForexample, the report is
not producible under~tlhe Jencks Act, the Bradv V. lMarvland rule,l normufst it be disclosed by
the court jender the provisions of lFreedom of Information Act (FO I o, supra.,
Moore, supra; nited States v. Trevino, 556 F.2dV1265, I denied, 562KF.d 1258 (5th Cir.
1977); Dingle, sii5a; 1F.2dl at 1380-81.; nmf pra, 521 F.2d at 573. , also Cook v.
Willingham, 400 F.2d,885, 885-86 1 l(thCir. 1968) (presentence report nt subject to Brady
,or FOLA). iliewisepiprobation o eisl' ,and records colleted iinthe course of preparing
the presentecrepor arenot subject todiscoverypi byounsel.lje UniteSttes v. ,Slerlin, 67
F.3d 1208 12tli Cir. 1995); Phitei States v.'Jickson, 9185F.2dt903 5th1,Ciirf 1992), cert.
C denied, Cilia. 4j, li3 S.Ct. 2429(t1993);, UritedlSttes v. Zavala,, 89kF.2d~5234 (9th Cir.),
cert. deniedli488 U.S. 831 (1988)Uited States v4 itWalker,91 F.2 6 ii Cir. 1974);

L The Supreme Court has held that once the report i4a been lentt theoe United States Parole
Commission or the United States Bureau of Prisons, it is an agency document under the
provisions of the Fom of Information Act. 5 U.VS.C. §§ 551(1)(B) and 552(f), Julian v.
United Sytes D artment of Justice 4-86 ,U.S. 1 (198.i). n Inthat casel theFI4A, request was
made by the subject of the report. The Supremle Court did not indicate whether tWe report
would b iscosdabl& to, third parties und,"rlter ,,'FOLA, ,,but in my viwit is Ilkey thatthe

C. --- "privacy in esti)atory records" exemptions (5U".S.C. § 52 ) or (7is) ofithe FOtA
would apply to such requests.

L -3-



17l

United States v. Ward, 609 F. Supp. 169 (N.D. Ohio 1993). See also Adair, "Looking at the
Law," 86 Federal Probation (Sept. 1993)

The compelled disclosure of presentence information may be justified only under K
circumstances similar to those Justifying disclosure of grand jury materials. See g. United
States v. Charmer Industries. Inc., supr 711 F.2d at 1174, and United States v. Boesky,`674
F. Supp. 1128 (S.D.N.Y. 1987). Courts have determined that three factors are relevant to a L F
determination that such records be disclosed: (1) in a criminal trial, if the subpoenaed
information is material and exculpatory (bearing on the defendant's innocence), it must be
disclosed, ffi United States v. Figurski, 545 F.2d 389, 391-92 (4th Cir.- 1976) (disclosure Li
request by thirdl party in a criminal prosecution denied as immaterial), CharmerIndustriese
Jnc., 'uta, 7111 F.2d at 1172-1176, , andaki pra, 293 F. Supp. at 1233 (disclosure
requests Pby thir parties in'civl suits denied); 1(2) if the defendant desires an opportunity to J
refute derogatory znVteria which might adversely affect his sentence, discloie is, mandatory,
Hancock, supra, 93 F. ISupp., at 1232 (discloisureat'sentencing is nowl mandatory under F. R. 7
Crim. P. 32(c)(3)(A); 3) if the Federal court coincludes that disclosure of the ,s§ubpoenaed L
information islcssaylt "meetLthe end'oJiustice," nidiall at e cout's discretion,
may be liftedjl sFigurki, , Eancok, 3 r CoPrnsistent withihe concpt o~f "ends of
ustice," a couqjm aIyelercise is di;tolease iormain iu t~ie possesso ofthew
j5st at6 ofth

another means, disclosure shold ° be idenied, since mere convenience would be served by
relelase ~of t,+hb i p'omion. See iCharer Industis. Inc kll 7|11 F.2d at 117.9.e, ,Iijj

Gaivn f eofiil 'fpse nprobaion jand supervisedI release information ed

estblihed byc~~aW~nd~p~ic~robtio oices hye1 limte discreiao to [dslose suc

emloeroon.[v, ~!l~ ~ ~ uflo o 1 ieforma3 o See

~ Unitd Stats ~xfel i 'TouhV 1~4 I a~I 1 40U.~,462, i67-68 (195i 1) ber[, bhuh yh
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L

If the person seeking disclosure alleges that the presentence report or probation officer
files contain exculpatory or impeachment evidence that is material on the issue of defendant's
innocence in a criminal trial, the court should examine material in camera to determine if it
meets the tests for compelled disclosure noted above. The Fourth Circuit has recently
established a sensible rule on the procedure and the grounds necessary for disclosure. The
defendant must clearly specify the information contained in the report that the defendant
expects will reveal exculpatory of impeachment evidence. Only if the defendant plainly
articulates how the information contained in the report will be both material and favorable to
the defense, must the court examine the report in camera to determine if there is such

L information. The courts determination is reviewable only for abuse of discretion. United
States v. Trevino, supra.. eels United States v. Moore, p United States v. Figurski,
545 at 391-392 (4th Cir. 1976); United States v. Anderson, 724 F.2d 596, 598-599 (7th Cir.
1984); United States v. DeVore, 839 F.2d 1330, 1332-1333 (8th Cir. 1988).

Often, a request or subpoena for probation or supervised release information comes
from a state court. Where a submission to state legal process by the probation officer would
violate the valid orders of his or her Federal superior, the Supremacy Clause bars the state
from compelling such an appearance. If the sentencing court has reviewed the request or
subpoena and decided that the information should not be disclosed, the Federal court's
proscription of an officer from testifying or producing records relating to the subject of a-
presentence or probation report renders the-state processan interference in the officer's official
duties and an undue hardship.

The consensus regarding the confidentiality of the presentence report was challenged in
United States v. Schluette, 842 F.2d 1574 (9th Cir. 1988). In that case, the Ninth Circuit
permitted a newspaper to obtain a presentence report under circumstances in which the subject
of that report was deceased. Shortly after Schluette was decided, however, the Seventh Circuit
refused to follow that case in connection with another request by a newspaper to obtain access
to a presentence. report. In United States v. Corbett, 879 F.2d 224 (7th Cir. 1989), the court
relied upon the traditional analysis protecting the presentence report from disclosure except
under circumstances similar to those that would require disclosure of grand jury materials.

Only where a compelling, particularized need for disclosure is shown should the
district court disclose the report; even then, however, the court should limit

Fall disclosure to those portions of the report which are directly relevant to the
L demonstrated need. Further, throughout this inquiry the court must be sensitive

not only to the interests in confidentiality of the particular report, but also to the
possible effects of disclosure in, any particular case.

879 F.2d at 239. Accordingly, we believe that the Schluette decision is limited by its factsF and, to the extent it has any impact, that impact should be, limited to the Ninth Circuit.

Prepared !by
David N. Adair, Jr. -A

Associate General Counsel

-5-



References on the Confidentiality of Probation and Pretrial Services Information

Court Regulations and Policies:

Guide to Judiciary Policies and Procedures, Vol. X (Probation Manual), Chapter II(E) -l
Presentence Information.

Guide to Judiciary Policies and Procedures, Vol. X (Probation Manual), Chapter IV(D)
- Releasi File Information (Probation Supervision Infornation), pp. 31-40. Note:
Includes Chapter IV(D)(1)(E), p. 34 - Requests by Subpoena.

Guide to Judiciary Policies and Procedures, Vol. XII (Pretrial Services Manual),
Chapter EI- Confidentiality of Pretrial Services Information, Parts A & B, pp. 1-8.

The Presentence Investigation Report (Publication 105, Administrative Office of the
U.S. Courts, 1984); 8pp 2-3, 17-18.

Presentence Investigation Reports Under the Sentencing Reform Act of 1984
(Publication 107, Ad iistrative Office of the U.S. Courts, 1988), pp. 11-13. F

Drug Aftercare Regulations:

Code of Federal Regulations Title 42, Part 2.

Guide to Judiciary Policies and Procedures, Vol. X, Chapter X(1) - Confidentiality of EJ,
Substance Abuse Patient Records, pp. 55-67.

Articles: J

'FOIA Presentence Report Disclosure," David N. Adair, Jr., Looking at the Law,
Federal Probation, September, 1988, pp. 77-81.

"Discovery of Probation Officer Files," David N. Adair Jr., Looking at the Law, V
Federal Probation, September, 1993. L
'Confidentiality of Presentence, Probation and Supervised Release Information,"
monograph by David N. Adair, Jr., August, 1996. Earlier version printed in two parts L'
in News and Views, August 29, 1994 and September 12, 1994.

ii
"The Confidentiality of Presentence Reports of Accomplice Witnesses When They are
Requested as Brady Material or Jencks Statements," Catharine Goodwin, News and
Views, June 3, 1996.

-6- L,
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TAB E
Attachment B

Criminal Law Conmnittee
December 1997

Three Examples of Local Rules on Confidentiality

1. Central District of California-Declaration of Confidentiality

RULE 10. PROBATION

Ad ~~~10.8 Probation Records. Pre-sentence investigation and reports, probation supervision
L records, and reports of studies and recommendation pursuant to 18 U.S.C. Sec. 4208(b), 4252,

5010(e) or 5034, are confidential records of this Court.

2. Northern district of Oklahoma-Short Form Disclosure Procedure

LOCAL CRIMINAL RULE 32.2 PRESENTENCE REPORTS

A. Confidential. The pretrial services, presentence and probation reports maintained by the
Probation Office of this court are hereby declared to be confidential and, except as otherwise
authorized in this rule, are to be used only as allowed by 18 U.S.C. Section 4205(e), Section
4208(b)(2) and Rule 32(c)(3), Federal Rules of Criminal Procedure. Correspondence to the
United States Probation Office or to the court, relative to a charged defendant, shall also be
deemed confidential and shall not be released publicly except upon order of the court.

3. District of Vermont-Long Form Disclosure Procedure

LOCAL CRIMINAL RULE 57.1 DISCLOSURE OF PRETRIAL SERVICES,
PRESENTENCE, OR PROBATION RECORDS

(a) Authorized Disclosure. Pretrial services reports and presentence reports are prepared by
the probation officer for the benefit of the court. They are confidential and may be disclosed
only in the following circumstances:

(1) if authorization to disclose such information has been granted by the respective
sentencing court at its discretion;

-~ ; (2) if the court determines that a compelling need for disclosure has been demonstrated;
or

(3) if there exists explicit authority to disclose such information. Unless compelling



reasons are made known to the court before any hearing, probation officers are not permitted E
to testify as to the content of any pretrial services, presentence or other report requested by the L i
court and prepared in the course of their duties. They are expected to answer any specific
inquiries by the court at any hearing but are not to be made the subject of interrogation by
either counsel unless directed by the court.

(b) Petition for Pretrial Services Information. Pretrial Services records are governed by t
specific confidentiality regulations, which set forth the limited circumstances under which
Pretrial Services information may be disclosed. When a demand for disclosure of pretrial
records is made to a probation officer, by way of subpoena or other judicial process, the
officer must inform the chief probation officer, who files a petition seeking instruction from L
the court regarding response to the subpoena, consistent with the confidentiality regulations-

(c) Written Request Required. Requests for confidential records maintained by the probation
office, including presentence and probation supervision records, must be directed to the court
in wvriting. "The request also must state with particularity the need for specific information in
the records. I

(d) Petition for Presentence or Probation Records. When a demand for disclosure of F
presentence and probation records is made to a probation officer, by way of subpoena or other
judicial process, the officer must file a petition seeking instruction from the court regarding I
response to the subpoena. When a correctional agency makes a request for information on a U
defendant or on an offender who is or has been under supervision, the request must be
reviewed by the chief probation officer or designee, who may release such information. -

(e) Court Authorization Required. If a probation officer is subpoenaed for such records, the
officer must petition the court in writing for authorization to release documentary records or
produce testimony regarding confidential court information. A court order is required before e i
any disclosure is made. This rule extends to any current or former employee of the Probation
Office who is subpoenaed or otherwise requested to testify regarding confidential court
information and applies to any information acquired in the course of the employee's duties.

(f) Continuing Confidentiality. Any copy of a presentence report and related information 7
necessary to classify a defendant-e.g., psychiatric reports, violation of probation reports, etc. -
made available by the court-to the United States Parole Commission or the Bureau of Prisons
remains a confidential court document. The documents must be handled in compliance with L
rules and regulations established by the Bureau of Prisons and U.S. Parole Commission for the
safekeeping and disclosure of confidential court/agency documents.

. .~~~~~~~~~~~~~~~~~~~
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MEMO TO: Members, Criminal Rules Advisory Committee

L. FROM: Professor Dave Schlueter, Reporter

RE: Technical Change to Rule 32.1: Information Item

DATE: March 26, 1998

As noted in the attached memo from Mr. Rabiej, Rule 32.1 uses the terms "United
States magistrate" and "federal magistrate" rather than the correct terms, "United States
magistrate judge" and "federal magistrate judge." As he notes any action on changing the
language can wait until other substantive amendments are made to the rule or a package of

7 technical amendments is made.

L

L

L

L

L
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LEONIDAS RALPH MECHAM ADMINISTRATIVE OFFICE OF THE
Director UNITED STATES COURTS JOHN K. RBIE

CLARENCE A. LEE, JR. Chief
Associate Director WASHINGTON, D.C. 20544 Rules Committee Support Office

February 6, 1998

MEMORANDUM TO HON. W. EUGENE DAVIS

SUBJECT: Incorrect Terminology in Criminal Rule 32.1

Criminal Rule 32.1 contains the terms "United States magistrate" and "federal

magistrate," rather than the correct terms "United States magistrate judge" and "federal magistrate

judge." This apparent error is also noted in footnote 1 to the rule. I believe that the Committee

already caught this problem at an earlier meeting, but decided to defer action until a package of

technical or stylistic changes were made. I have added this matter to the Criminal Docket sheet

(see attachment).

John K. Rabiej

Attachment

cc: Honorable Alicemarie H. Stotler (with attach.)
Professor David A. Schlueter (with attach.)
Professor Daniel R. Coquillette (with attach.)

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor D. Schlueter, Reporter

RE: Consideration of an Amendment to Rule 41(c)(2)(D)

DATE: March 27, 1998

Judge Dowd has suggested that the Committee consider a possible
amendment to Rule 41(c)(2)(D). He recently sat on a case at the Sixth Circuit in
which there was no recording of the affiant's telephone call to the magistrate to
request a warrant. The majority concluded that the requirements of that rule had
been violated, that violation was not sufficient to suppress the evidence which was

at discovered during the subsequent search. Judge Dowd dissented.

L As Judge Dowd notes in his dissent and in his correspondence, an
amendment in 1977 originally included a requirement that a transcript be made of
the sworn oral testimony setting out the grounds for the issuance of the warrant,

L that it be signed by the afflant in the presence of the magistrate, and filed with the
court. That requirement was apparently removed by Congress when it reviewed
the amendment under the Rules Enabling Act.

He suggests that the Committee consider placing that requirement back
into Rule 41.

He also suggests that the rule be amended to provide that a district judge is
permitted to issue a warrant. The current rule already provides that a warrant may
be issue by a "federal magistrate judge," and Rule 54(c) indicates that a "federal
magistrate judge" includes a "judge of the United States" which in turn includes a
"district judge."

This matter is on the agenda for the April meeting.

Ls
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DN=fllTr StArTd of 04ni
Aniteb ~tofes eurtIouse

L2 hej Mairt Atrut
Akron, (Iiia 44308

,glabib plsilr, 3r (330) 375-5E34IM-1e2 February 18, 1998 9ax: (3310) 375-5629

Judge W. Eugene Davis
United States Court of Appeals
for the Fifth Circuit

556 Jefferson Street, Suite 300
Lafayette, Louisiana 70501-6945

Dear Judge Davis,

In the late 70's the Advisory Committee proposed, presumably at the urging of the Justice
Department, a procedure for the issuance of a search warrant after the basis for the warrant was
submitted by phone. See C. Rule 41(c)(2).

I sat with the Sixth Circuit in December of 1997 on a case that involved serious flaws in
completing the process as outlined in Rule 41 (c)(2)(D). The case has now been published in
United States v. Chaar, ____F.3d (Sixth Cir. 1998). I dissented and my dissent makes
reference to the fact that when the addition to Rule 41 was proposed, it apparently contained a
provision that the "transcript of the sworn oral testimony setting forth the grounds for the
issuance of the warrant must be signed by affiant in the presence of the magistrate and filed with
the court." See footnote 1 in my dissent and also check the advisory committee notes for the
1977 amendment. However, the Congress apparently deleted that part of the proposal. In my
opinion, the committee might want to consider an amendment to Rule 41 that would put that
requirement back in the rule and also provide that a district judge would also be authorized to
issue the warrant as well as a magistrate.

The Chaar case involved a fairly minor prosecution. However, it is fairly easy to imagine
a scenario where the stakes would be much greater and the next appellate panel might view the
type of mistake in the Chaar case less charitably than the majority in Chaar.

I would suggest that this concern of mine be placed on the agenda for April.

Enclosed is a copy of the slip opinion in Chaar.

I discussed this issue with David Schlueter earlier and so I am copied him and also Roger
Pauley in the event he wishes to look at the subject from a Justice Department perspective and
his vast institutional knowledge of the work of the committee.



I look forward to seeing you in D.CI in late April.

Yours very truly, g

David D. Dowd, Jr.
United States District Judge

DDD:dmw t

Enclosure

cc: Professor David A. Schlueter
St. Mary's University L
School of Law
One Camino Santa Maria
San Antonio, Texas 78228-8602

Mr. Roger A. Pauley
U-S. Department of Justice- fT
Room 2313 .
10th and Pennsylvania Avenue NW
Washington, D.C. 20530

f-,



UNITED STATES COURT OFAPPEALS
FIFTH CIRCUIT

556 JEFFERSON STREET
SUITE 300

LAFAYETTE, LOUISIANA70501
W. EUGENE DAVIS

CIRCUIT JUDGE

February 25, 1998

Judge David D. Dowd, Jr.
United States District Court
Northern District of Ohio
2 South Main Street
Akron, OH 44308

Dear David:

Thanks for your suggestion that we put your concern about rule
41(c) (2) on the agenda. By copy of this letter to Professor
Schlueter, I ask that he include this as an agenda item.

Sincerely,

W. Eugene Davis

cc: Professor David A. Schlueter
Mr. John K. Rabiej
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L January 12, 1998

BY FACSIMILE AND U.S. MAIL
L Professor David A. Schlueter

St. Mary's University
School of Law
One Camino Santa Maria
San Antonio, TX 78228-8602

L Dear David:

7 I sat on the 6t Circuit in December. We have under consideration a case dealing with a
K search warrant based on oral testimony under the provisions of Criminal Rule 41(c)(2)(A).

Unfortunately, the provisions of 41 (c)(2)(D) were not followed. There is neither a recording of
the conversation between the officer and the magistrate-judge nor a stenographic or longhand
verbatim record of the oral testimony given in support of the issuance of the warrant.

Nineteen months after the search the affiant submitted an affidavit describing the oral
testimony presented to the magistrate-judge.

I have been reviewing the committee notes for the 1977 amendment which added 41(c)(2)
and the notes state the four requirements for the subdivision (c)(2) warrant. The fourth
requirement is described as foihows:

(4) Return of the duplicate original warrant, and the original warrant must
conform to subdivision (d). The transcript of the sworn oral testimony setting
forth the grounds for issuance of the warrant must be signed by affiant in the
presence of the magistrate and filed with the court.

L I have reviewed Rule 41 and I am unable to find in the rule the requirement that "the
transcript of the sworn oral testimony setting forth the grounds for issuance of the warrant must
be signed by the affiant in the presence of the magistrate and filed with the court". Am I missing
something? Or is this an example of an incorrect note accompanying a rule?

1



I would like to discuss this with you at your earliest convenience. We have done research LI
on this type of search warrant, but to my knowledge no one has picked up on what I have called
the fourth requirement.

We are sending this letter by fax.

Yours very truly,

David D. Dowd, Jr.
United States District Judge

DDD:dmw
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter

RE: Proposal to Permit Defendant to Waive Appearance at Arraignment
on Superseding Indictments and Pleas

DATE: March 28, 1998

L The attached letter from Magistrate Judge Scoville proposes that Rule 43 be
amended to permit a defendant to waive his or her appearance at an arraignment on a
superseding indictment and also enter a plea of not guilty or stand mute, without
appearing in open court.

That portion of the proposal addressing the waiver of appearance at an
arraignment (whether superseding or otherwise) is already addressed in proposed
amendments to Rules 10 and 43 (See Agenda for April 1997 meeting). The question of
whether a defendant can waive personal appearance when called upon to enter a plea is

L not addressed in those amendments.

If the Committee is inclined to consider an amendment permitting a defendant to
waive appearance at the entry of a not guilty plea or when refusing to enter a plea (for any
case or only in those cases where there has been a superseding indictment), then some

fl additional consideration should be given to whether an amendment should be made to
Rule 11 as well.

L

L
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L UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN

I 10 MICHIGAN N. W.

GRAND RAPIDS, MICHIGAN 49503

L CH-AMBERS OF

JOSEPH G. SCOVILLE (616) 372-2309

- UNITEO STATS MAGISTRATE 97 CR I (FTS) 372-2309

October 16, 1997

Mr. Peter G. McCabe
Secretary
Committee on Rules of Practice and Procedure
of the Judicial Conference of the United Statesr Washington, D.C. 20544

Re: Proposed Amendment to Federal Rules of Criminal Procedure

trL Dear Mr. McCabe:

F I am writing to you in your capacity as Secretary of the Standing Committee on
L Rules of Practice and Procedure. I have enclosed what I believe to be a modest proposal for

amendment to Criminal Rule 43. The proposed amendment would allow a defendant who has
previously appeared in person for arraignment to waive personal arraignment on subsequent,
superseding indictments and enter a plea of not guilty in writing.

|- The genesis of this proposal came a few years ago, when our court was asked to
L identify methods of saving taxpayer money in criminal cases. Several judges concluded that the

practice of rearraigning defendants on superseding indictments, many of which are merely
7 technical in nature, creates unnecessary expense. Personal appearance for arraignment on a
L superseding indictment often requires transportation costs from far awav detention facilities and

payment of CJA panel attorneys for what amounts to a formality. In some cases, the probation
K department has been required to pay for transportation for out-of-state defendants released on bond

to return to the district only for this purpose.

The model for the proposal comes from the Michigan Court Rules, which allow a
defendant to waive personal presence at any arraignment, as a matter of right. The enclosed
proposal does not go that far, as it allows the court to direct a personal appearance in any
particular case. I have circulated this proposal to the United States Attorney's Office, the Federal
Defenders of both the Eastern and Western Districts of Michigan, and the Committee on the
United States Courts of the State Bar of Michigan. I received minor editorial comments, which

L~. have been incorporated into the enclosed proposal. None of those attorneys reviewing the
proposal expressed any objection to the concepts embodied therein.



Mr. Peter G. McCabe
October 16, 1997
Page 2

If this proposal is in proper form, I would appreciate your bringing it to the
attention of the Advisory Committee on the Federal Rules of Criminal Procedure for its
consideration.

Thank you for your assistance in this matter. K

Very truly yours, i

/ JoeS G. co e a

l A. S.Magistrate JudgeXl

mmin
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Fed. R. Crim. P. 43

L (c) Presence Not Required. A defendant need not be present in the following
situations:

(5) Unless the court directs otherwise, a defendant who is represented
by a lawyer and has personally appeared for arraignment on an indictment may
enter a plea of not guilty or stand mute to a superseding indictment by filing, at or
before the time set for the arraignment, a written statement signed by the defendant
and the defendant's lawyer acknowledging that the defendant has received a copy
of the superseding indictment, has read or had it read or explained, understands the
substance of the charge and potential penalties, waives arraignment in open court,
and pleads not guilty to the charge or stands mute.

Rationale

7 The filing of superseding indictments has become common. The taxpayers are put
L to unnecessary expense by the present requirement that a defendant appear personally for

arraignment on superseding indictments, which is a formality in the vast majority of cases. The
proposed amendment would allow a represented defendant to waive appearance in response to a
superseding indictment, unless the court or counsel see a reason for personal appearance. The
amendment is patterned after Rule 6.113 of the Michigan Court Rules, which allows the entry of
not-guilty pleas in this fashion in all felony cases as a matter of right.
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

L JUDICIAL CONFERENCE OFTHE UNITED STATES
WASHINGTON, D.C. 20544

ALICEMARIE H. STOTLER CHAIRS OF ADVISORY COMMITTEES
L ~~~~CHAIR

WILL L. GARWOOD
PETER G. McCABE APPELLATERULES

SECRETARY

L ADRIAN G. DUPLANTIER
BANKRUPTCY RULES

PAUL V. NIEMEYERL CIVIL RULES
December 11, 1997 W. EUGENE DAVIS

CRIMINALRULES

L FERN M. SMITH
EVIDENCE RULES

Honorable Joseph G. Scoville
United States District Court
L 110 Michigan N.W.
Grand Rapids, Michigan 49503

Dear Judge Scoville:

Thank you for your suggestion to amend Criminal Rule 43 to allow a defendant to waive the
right to be present at a subsequent, superseding arraignment. The Advisory Committee on Criminal
Rules is considering an amendment that would allow a represented defendant to waive the right to be
present at any arraignment, including the initial arraignment, which would encompass your suggestion.
A copy of your letter has been sent to the chair and reporter of the advisory committee for their review
in the event that a more limited alternative is considered along the lines suggested in your proposal.

I have enclosed excerpts of the minutes and the relevant materials considered by the advisory
committee at its October 13-14, 1997 meeting. I will advise you of any actions taken by the advisory
committee with regard to Criminal Rule 43.

The committee meets next on April 27-28, 1998. We welcome your suggestion and appreciate
your interest in the rulemaking process.

L Sincerely,

Peter G. McCabe
Secretary

Enclosure

cc: Honorable Alicemarie H. Stotler
Honorable W. Eugene Davis
Professor David A. Schlueter
Professor Daniel R. Coquillette
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter

RE: Pending Legislation Which Would Amend Rule 46(e) Regarding
Authority of Court to Revoke Bond

DATE: March 28, 1997

Last summer, Representative Bill McCullum introduced H.R. 2134 which would
amend Rule 46(e). The amendment would limit the authority to revoke bonds to those
situations where a defendant has failed to appear. Under current practice a magistrate or
judge may impose conditions which are not limited to failures to appear, e.g., to remain in
particular location or to refrain from violating the law, etc.

Representative McCullum has agreed to delay any further action on his proposal
until the Advisory Committee has had an opportunity to review the matter under the Rules
Enabling Act and decide whether to propose and forward to the Standing Committee an
amendment of its own.

The attached materials include a copy of the proposed amendment, a statement by
the Department of Justice opposing the amendment, statements by witnesses who testified
at a hearing on the bill (including Judge Davis) and a copy of a Ninth Circuit decision on
the issue.

This matter will be on the agenda for the April meeting.



lF.

2

Kj

Fn
Ka

K1



IL

L LEONIDAS RALPH MECHAM ADMINISTRATIVE OFFICE OF TFIE
Director UNITED STATES COURTS OHNK.ABIEJ

[7 CLARENCE A. LEE, JR Chief
Associate Director WASHINGTON, D.C. 20544 Rules Committee Support Office

C March 13, 1998
Via Federal Express Mail

MEMORANDUM TO PROFESSOR DAVID A. SCHLUETER

SUBJECT: Materials on H.R. 2134, the "Bail Bonds Fairness Act of 1997"

On very short notice, Judge Davis agreed to testify before Representative Bill
McCollum's House Judiciary Subcommittee on Crime on March 12 on H.R. 2134, which would
amend Criminal Rule 46(e). As we earlier discussed, I am attaching copies of Judge Davis'

L statement on H.R. 2134, statements from two other witnesses testifying at the same hearing, a
Ninth Circuit published opinion on the issue, and a copy of the bill.

[ The hearing was very successful. Representative McCollum, who introduced the bill and
chairs the Subcommittee on Crime, agreed to defer any further action on the bill until after the
advisory committee's meeting. We agreed to report back to the Representative after the
committee has had an opportunity to consider the bill.

John K. Rabiej
L

Attachments

[7 cc: Honorable W. Eugene Davis (without attach.)

L.
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105TH CONGRESS
1ST SESSION H. R.21 34

To amend the Federal Rules of Criminal Procedure with respect to bail
bond forfeitures.

IN THE HOUSE OF REPRESENTATIVES

JULY 10, 1997
Mr. MCCOLLUM introduced the following bill; which was referred to the

Committee on the Judiciary

A BILL
To amend the Federal Rules of Criminal Procedure with

respect to bail bond forfeitures.

1 Be it enacted by the Senate and House of Representa-

L 2 tives of the United States of America in Congress assembled,

3 SECTION 1. SHORT TITLE.
L

4 This Act may be cited as the "Bail Bond Fairness

L 5 Act of 1997".

6 SEC. 2. FAIRNESS IN BAIL BOND FORFEITURE.

L 7 Rule 46(e)(1) of the Federal Rules of Criminal Proce-

8 dure is amended by striking "there is a breach of condition

[~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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Good morning Chairman McCollum. On behalf of the Judicial Conference of the United

States I wish to thank you for inviting me to appear before the Subcommittee today to discuss

H.R. 2134, the "Bail Bond Fairness Act of 1997." My name is W. Eugene Davis. I am a circuit

judge in the Court of Appeals for the Fifti Circuit. I chair the Judicial Conference's Advisory

Committee on Criminal Rules ("advisory committee").

Under Rule 46(e)(1) of the Federal Rules of Criminal Procedure a district court shall

forfeit the bail of a person who breaches a condition of bond while on release prior to trial. Rule

46(e)(2) then authorizes the district court to set aside any forfeiture. Section 2 of H.R. 2134

would amend Rule 46 and authorize a court to forfeit bail only when the "defendant fails to

appear as required" by the bond. I urge you and the other members of the subcommittee to defer

action on this bill and allow the rulemaking process established under the Rules Enabling Act to

proceed.

Inconsistent with the Rules Enabling Act

H.R. 2134 directly amends one of the Federal Rules of Practice and Procedure. Its

passage would thwart the rulemaking process established by Congress under the Rules Enabling

Act, 28 U.S.C. §§2071-77. Under the Act, proposed amendments to the federal rules are

presented by the Supreme Court to Congress for approval only after being subjected to extensive

scrutiny by the public, bar, and bench. As envisioned by Congress, the Rules Enabling Act
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FT
rulemaking process offers a systematic review of rule proposals that is designed to identify

potential problems, suggest improvements, unearth lurking ambiguities, and eliminate possible

inconsistencies. The rulemaking process is laborious and time-consuming, but the painstaking 7

process reduces the potential for future satellite litigation over unforeseen consequences or

unclear provisions. It also ensures that all persons, including the public, who may be affected by L

a rule change have had an opportunity to express their views on it. Direct amendment of the

federal rules circumvents this careful process established by Congress.

Advisory Committee Work

Rule 46(e) has not been carefully examined by the advisory committee since the rule's

promulgation in 1944. The advisory committee has received no complaints or comments from V
the bar, bench, or public on the rule, and the committee is not otherwise aware of any problems

associated with it. The advisory committee will next meet on April 27-28, 1998, in Washington,

D.C. In light of Congress' interest in this matter, I will place the proposed amendment of Rule

46(e) in H.R. 2134 on the agenda of the advisory committee's meeting. L
A defendant is frequently granted bail and released from detention subject to a number of

conditions as authorized by 18 U.S.C. §3142. The release conditions are many and varied, and it

is important that a court retain the authority -as it presently does-to ensure that a defendant

complies with them. It has been my experience that when a defendant breaches a condition of

release, the judge "revokes" the bail and remands the defendant to custody without "forfeiting"

the bond (requiring payment by the surety). It has also been my experience that a release bond is L
.rF
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"forfeited" only when a defendant fails to make a required appearance. Indeed, the standard

appearance bond form issued by the Administrative Office of the U.S. Courts, which I believe is

used uniformly by the federal courts, only obligates the surety to pay the proceeds of the bond if

the defendant fails to appear. So, unless the defendant fails to appear as ordered the surety has

no exposure under the standard appearance bond. A separate standard form is used that contains

the various conditions of pretrial release and the governing sanctions for defendant's violations.

But the surety does not sign and is not bound by those conditions, which apply solely to the

defendant. Copies of each form are attached.

Rule 46(e) may need further study. But we must be careful not to unintentionally disturb

the court's authority to "revoke" bail and enforce all the conditions of release. If given an

opportunity to do so, the advisory committee will focus on: (1) whether a change or clarification

in Rule 46(e) is justified; and (2) if so, whether we should expand the specific language proposed

in H.R. 2134 to Rule 46(e) to make it clear that the court has the authority to "revoke" bail for

failure to comply with any release condition as well as the authority to forfeit the bond for the

defendant's failure to appear.

Conclusion

Under the rulemaking process, proposed changes are vetted and thoroughly studied and

debated. Hidden problems are often discovered and brought to the attention of the advisory

committee. By deferring immediate action and permitting the rulemaking process to proceed on

this proposed amendment, this subcommittee and Congress will have assured itself of a well-
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documented record on which to make a decision once the rule change has completed its course in

accordance with the Rules Enabling Act.

I look forward to continuing this dialogue with you and the other members of the r
subcommittee. I would be happy to answer any questions that you may have., Thank you.

L
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DISTRICT OF

UNITED STATES OF AMERICA

V. APPEARANCE BOND

Defendant CASE NUMBER:

Lo Non-surety: 1, the undersigned defendant acknowledge that I and my ...
Surety: We, the undersigned, jointly and severally acknowledge that we and our . .

r- personal representatives. jointly and severally, are bound to pay to the United States of America the sum of

$ , and there has been deposited in the Registry of the Court the sum of

$ in cash or (describe other security.)

The conditions of this bond are that the defendant
(name)

is to appear before this court and at such other places as the defendant may be required to appear, in accordance

with any and all orders and directions relating to the defendant's appearance in this case, including appearance for

violation of a condition of defendant's release as may be ordered or notified by this court or any other United States

district court to which the defendant may be held to answer or the cause transferred. The defendant is to abide by any

judgment entered in such a matter by surrendering to serve any sentence imposed and obeying any order or direction

in connection with such judgment.

It is agreed and understood that this is a continuing bond (including any proceeding on appeal or review)

which shall continue until such time as the undersigned are exonerated.

If the defendant appears as ordered or notified and otherwise obeys and performs the foregoing conditions of

this bond, then this bond is to be void, but if the defendant fails to obey or perform any of these conditions, payment

of the amount of this bond shall be due forthwith. Forfeiture of this bond for any breach of its conditions may be

declared by any United States district court having cognizance of the above entitled matter at the time of such breach
and if the bond if forfeited and if the forfeiture is not set aside or remitted, judgment may be entered upon motion in

F such United States district court against each debtor jointly and severally for the amount above stated, together with

A,, interest and costs, and execution may be issued and payment secured as provided by the Federal Rules of Criminal
Procedure and any other laws of the United States.

This bond is signed on at

Date. Place

Defendant. Address.

A Surety. _ Address._

Surety. Address.

L Signed and acknowledged before me on
Date

L ) Judicial Officer/Clerk

Approved:
Judicial Officer
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________________________DISTRICT OF_______________

L
UNITED STATES OF AMERICA

ORDER SETTING CONDITIONS C
OF RELEASE

Case Number L J

Defendant

IT IS ORDERED that the release of the defendant is subject to the following conditions:

(1) The defendant shall not commit any offense in violation of federal, state or local law while on release in this L

case.

(2) The defendant shall imnmediately advise the court, defense counsel and'the U.S. attorney in writing before
any change in address and telephone number.

(3) The defendant shall appear at all proceedings as required and shall surrender for service of any sentence , v

imposed as directed. The defendant shall appear at (if blank, to be notified)
Paece

Dare and Time

Release on Personal Recognizance or Unsecured Bond

Li
IT IS FURTHER ORDERED that the defendant be released provided that:

(V/ ) (4) The defendant promises to appear at all proceedings as required and to surrender for service of any sentence te

imposed.

( ) (5) The defendant executes an unsecured bond binding the defendant to pay the United States the sum of

dollars (S )

in the event of a failure to appear as required or to surrender as directed for service of any sentence imposed.

WHITE COPY - COURT YELLOW - DEFENDANT BLUE - U.S. ATTORNEY PINK - U.S. MARSHAL
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Additional Conditions of Release

Upon finding that release by one of the above methods will not by itself reasonably assure the appearance of the defendantand the safety of other persons and the community, it is FURTHER ORDERED that the release of the defendant is subject to theconditions marked below- r
C ( ) (6) The defendant is placed in the custody of:(Name of person or organization) ______

(Address)
(City and state) ''_ _ _ _ (-lbL. No.)_ _ _ _who agrees (a) to supervise the defendant in accordance with all the conditions of release, (b) to use every effort to assure theappearance of the defendant at all scheduled court proceedings, and Cc) to notify the court immediately in the event the defendantviolates any conditions of release or disappears.

Signed:

Custodian or Proxy

C ) (7) The defendant shall:
(a) maintain or actively seek employment.

C ) (b) maintain or commence an educational program.
( ) (c) abide by the following restrictions on his personal associations, place of abode, or travel:

() d) avoid all contact with the following named persons, who are considered either alleged victims or potential witnesses:

( ) Ce) report on a regular basis to the supervising officer.C ) CO comply with the following curfew:
(g) refrain from possessing a firearm, destructive device, or other dangerous weapon.L C ) (h) refrain from excessive use of alcohol.
( i) refrain from any use or unlawful possession of a narcotic drug and other controlled substances defined in 21 U.S.C.§802 unless prescribed by a licensed medical practitioner.C)) undergo medical or psychiatric treatment and/or remain in an institution, as follows:

C ) Ck) execute a bond or an agreement to forfeit upon failing to appear as required, the following sum of money ordesignated property

L C ) l() post with the court the following indicia of ownership of the above-described property, or the following amount orpercentage of the above-described money:

( ) (m) execute a bail bond with solvent sureties in the amount of $() Cn) return to custody each (week)day as of o'clock after being released each (week)day as of_ _o'clock for employment, schooling, or the following limited purpose(s):
( ) Co) surrender any passport toBy, C ) (p) obtain no passport
( ) Cq) submit to urine analysis testing upon demand of the supervising officer.( ) Cr) participate in a program of inpatient or outpatient substance abuse therapy and counseling if deemed advisableby the supervising officer.
( ) Cs) submit to an electronic monitoring program as directed by the supervising officer.

WHITE COPY - COURT YELLOW - DEFENOANT GREEN - PRETRIAL SERVICES BLUE -U.S. ATTORNEY PINK - U.S. MARSHALL
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Advice of Penalties and Sanctions

TO THE DEFENDANT: '

YOU ARE ADVISED OF THE FOLLOWING PENALTIES AND SANCTIONS:

A violation of any of the foregoing conditions of release may result in the immediate issuance of a warrant for your arrest,

a revocation of release, an order of detention, and a prosecution for contempt of court and could result in a term of imprisonment,
a'fine, or both.

The commission of any, crime while on pretrial release may result in an additioral sentence to a term of imprisonment of

not more than ten years, if the offense is a felony; or a term of imprisonment of not more than one year, if the offense is a

misdemeanor. This sentence shall be in addition to any other sentence. I I h .

Federal law makes it a crime punishable by up to five years of imprisonment,-and a S250,000 fine or both to intimidate or

anttept to intimidate a witiess, victim', juror, informant or officer of the court, or to obstruct a criminal investigation. It is also 77
a crime punishable by Up to ten yearsof imprisonment, a S2SO,O0O fine or both, to tampef with a witness, victim or informant, CJ

or to retaiate aganst awitness, victim or informant, or tothreaten or attempt to do so.
If after rele'ase, youknowingly fail to ajppear as required by the conditions of release, or to surrender for the secrvice of sentence,,

youI may be prosecuited for failing to appear or surrender anid additiona punishmenet may be impbued. If you are convicted of: l

(1) an offense punishable by death, life imrisonment, or imprisonment for a term of fifteen years or more, you shall be
fined not more than S250,OO or imprisoned for not more than ten years, or both;

(2) an offense punishable by imprisonment for a term of five years or more, but la-s than fifteen years, you shall be fined ,

not more than 5250,000 or imprisoned for not more than 'five years, or both;
(3) any other felony, you shall be fined not more than S250,000 or imprisoned not more than two years, or both;

(4) a misdemeanor, you shall be fined not more than SIOO,OOO or imprisoned not more than one year, or both.

A term of imprisonment imposed for failure to appear or surrender shall be in addition to the sentence for any other offense.

in addition, a failure to appear or surrender may result in the forfeiture of any bbid posted;

Ackmowledgement dt Defend -ilt

I acknowledge that I am the defendant -in this case and that I am aware of the conditions of release. I promise to obey all

conditions of release,, to appear as directed, and to surrender for service of any sentence imposed. I am aware of the penalties

and sntosset forth above.-:

Signature of Defendant

Address

City and State Teephone Vk

Directions to United States Marshal

( ) The defendant is ORDERED released after processing.
( ) The United States marshal is ORDERED to keep the defendant in custody until notified by the clerk or judicial officer that

the defendant has posted bond and/or complied with all other conditions for release. The defendant shall be produced before

the appropriate judicial officer at the time and place specified, if still in custody. r

Date: !_.___

Signature of Judicial Officer

Name and Title of Judicial Officer

) C
WHITE COPf -COURT YELLOW- DEFENOANT ESWE -US. ATTORNYEY PINK . US MARSHAL. GREEN -PRETRIAL SERVICES ts



Remarks to the House Judiciary Committee

regarding H.R 2134

the "Bail Bond Fairness Act"

by Milton Hirsch"

*These remarks were originally prepared for submission for publication to The Champion,

the Journal of the National Association of Criminal Defense Lawyers.

L



L

Introduction

On July 10, Congressman McCollum of Florida introduced H.R. 2134, the "Bail Bond Nol

Fairness Act of 1997." The bill was promptly referred to the House Judiciary Committee where, at

the time of this writing, it still reposes. Those of Mr. McCollum's colleagues who choose to review

the bill will be struck by its brevity: In its entirety, the bill purports to do no more than delete from

Fed.RCr.P. 46(e)(1) the words, "there is a breach of condition of'; and to insert in their place the

words, "the defendant fails to appear as required by".' This seemingly paltry change, however, reflects

a long-snningjurisprudential conflict over the proper understanding of bail, and the proper operation

of the bail bond system. V
Theories of Bail

Bail - and its now-forgotten cousin, mainprise - is among our most ancient legal practices.

Like many such practices, the custom evolved long before its rationale was formally stated. Oliver

Wendell Holmes traces bail to the tribal custom of offering and holding hostages.2 So firmly

entrenched was the 'hostage' theory of bail that "[a]s late as the reign of Edward ImI, Shard, an L
English judge, after stating ... that bail [i.e. sureties] are a prisoners keepers, and shall be charged if

he escapes, observes, that some say that the bail shall be hanged in his place." _

1 Subpart (1) of Rule 46(e) presently provides that if 'there is a breach of condition of

a bond, the district court shall declare a forfeiture of the bail." If H.R. 2134 passes, the amended rule

will provide that if "the defendant fails to appear as required by a bond, the district court shall declare

a forfeiture of the bail".

2 Holmes, The Common Law (Dover ed. NY 1991) p.2 49 . E
3 ' Id. at 249-50. Holmes adds that, according to the ancient practice, the surety was

"bound 'body for body, and moden law-books find it necessaly to-state that this does not make them

liable to the punishment of the principal offender if he does not appear, but only to a fine.



Modem jurisprudence offers several rationales for the bail system, which can be grouped for

analytical purposes into two paradigms. In the "presumption of innocence" model, bail is a right of

the accused. a natural corollary of the accused's right to be presumed innocent. "[T]o refuse or delay

to bail any person bailable, is an offence [sic] against the liberty of the subject".' According to this

model, an arrested citizen's juridical status differs from that of any other citizen only in that he has

been arrested, and is therefore bound as an obligation of citizenship to submit himself to the process

of the court. But the government is entitled to ask nothing more of him than that he honor this

obligation. In all other respects, it must treat him precisely as it treats all other, unarrested, citizens.

Arrest triggers no general, unparticularized power in the government to evaluate the conditions upon

which the citizen shall continue to be entitled to participate in society, that is a determination that may

be made at trial.

Fundamentally different from the "presumption of innocence' paradigm is the "grace"

paradigm. The "grace" model gives precedence to the community's entitlement and

obligation to protect itself from crime and the prospect of crime. The fact of arrest alerts the body

Wm. Blackstone, IV Commentaries on the Laws of England p. 294 (Univ. Chicago

L ed. 1979). Blackstone adds that

this imprisonment ... is only for safe custody, and not for punishment;

therefore, in this dubious interval between the commitment and trial,
a prisoner ought to be used with the utmost humanity; and neither be

C loaded with needless fetters, or subjected to other hardships than such
as are absolutely requisite for the purpose of confinement only

M--ki Id. at 297

L



politic to alter the arrested person's juridical status, to place him in a kind of juridical purgatory until C

a final determination of his place in society can be made at trial., If he is vindicated, he will be

restored to his status quo ante, if not, he moves from purgatory to the Hades of formal condemnation

and isolation from society. For society to ignore the fact of arrest -- to permit the arrested person

to live at libertylike any other citizen -- is to be derelict in the discharge of society's duty to protect

itself from crime and the threat of crime.' If it so chooses, the body politic may release the arrested

person from custody pending trial but it does so asan act of grace; and it may burden its act of grace r
with conditions of its own choosing., In theory, a defendant, could be released for so long as he can

stand on one leg and yodel, and no longer- Society's principal incentive to grant bail is a pragmatic L
one: it is expensive and impractical to imprison all arrestees at all times.

Appearance Bonds and Perfornance Bonds

In early common law times, the "presumption of innocence' model was favored. 'By the

antient [sic] common law, before and since the conquest, all felonies were bailable, till murder was

excepted by statute; so that persons might be admitted to bail before conviction

almost in cvcry case."' Consistent with the "presumption of innocence" paradigm, the bail bond

Blackstone's adherence to the "presumption of innocence" model in general does not

restrain him from embracing the "grace" model in particular situations. "(B]ail is ... taken away,

wherever the offence [sic] is of a very enormous nature: for then the public is entitled to demand LJ

nothing less than the highest security that can be given, viz. the body of the accused." Id. at 295. The

judge who admitted a defendant to bail on insufficient security was liable to be fined in the event of

the nonappearance of the defendant. Id. at 294-5.

, 6 , Blackcstone Hat p 295. By Blackstone's own t!ie, a host of statutes disentitled r
defendants? from admission to. bail for a, wide variety of crimes. See also F.W. Maitland,

Constitutional History of E~ngland (Cambridge Univ. Press '1911) at p. 272:

Our early law seldom kept a Sman in prison before trial if he could find

pledges, if he could find persons who could undertake for his



contract imposed but one condition: the defendant's timely appearance at trial. Blackstone offers this

sample bail bond:

Know all men by these presents, that we Charles Long of Burford in

the county of Oxford, gentleman, Peter Hamond of Bix in the said

county, yeoman, and Edward Thomlinson of Woodstock in the said

county, innholdcr, arc held and firmly bound to Christopher Jones,

esquire, sheriff of the county of Berks, in four hundred pounds of

lawful money of Great Britain, to be paid to the said sheria; or his

certain attorney, executors, administrators, or assigns; for which

payment well and truly to be made, we bind ourselves and each of us

by himself for the whole and in gross, our and every of our heirs,

executors, and administrators, firmly by these presents, sealed with

our seals.

The condition of this obligation is such, that if the above-bounden

Charles Long do appear before the justices of our sovereign lord the

king at Westminster, on the morrow of the holy Trinity, to answer

William Burton, gentleman. of a plea of debt of two hundred pounds,

then this obligation shall be void and of none effect, or else shall be

and remain in full force and virtue.'

Apart from its archaic language, the foregoing would be a perfectly acceptable and useful form of bail

bond in a 'presumption of innocence" jurisdiction today. It is a simple contract, the mutual

obligations being that of the sureties to pay money, and that of the sheriff to release the defendant into

the (as Blackstone would have it) "friendly custody" of the sureties. There is a single condition

production in court. According to Glanvill it is only in cases of

homicide that it is usual to keep a man in prison instead of allowing

him to find pledges. The law during the next century grew somewhat

stricter. The Statute of Westmninster 1 (1275, c. 12) defined the cases

in which pledges are not to be allowed -- persons taken for the death

of a man, or by commandment of the king or of his justices, or for

forest offences, or for certain other causes, are not to be replevied.

Blackstone, vol. III at Appendix. The bond is obviously given in a civil, rather than

a criminal case; but is nonetheless illustrative.
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subsequent, i.e. the defendant's obligation to appear for trial. If the condition subsequent is met, the

sureties are relieved of their obligation; otherwise not. Lawyers and bail bondsmen routinely refer

to such a bail bond as an "appearance bond". ,It commands the defendant's appearance, and nothing L

more.

Suchla bond is inadequate to the perceivcd 'needs of a "grace" jurisdiction. As the common

law evolvye,",'the form of recogniance upon the bail of a defendant [became] 'for his appearance to

take his trial and o be ,of ligoobehavior in the meantime.'z The summary requirement of "good V
behavior" has become more particularized in modem practice. , Bail bonds in federal court today

typically require not only that the defendant appear as required, but also that he refrain from 0

committing any crimes, that he not be rearrested, that he not leave the geographical jurisdiction of

the court, that he maintain employment, that he subnit to the supervision of a pretrial services

authority, and the like. Consistent with the "grace" model, such bond conditions are appropriate. L

Society is obliged to protect itself; society is not obliged to enlarge the defendant on bail; therefore p

society wil enlarge the defendant on bail, if at all, only on conditions that sufficiently protect society.

Lawyers and bail bondsmen denominate as a "performance bond' a bail bond that requires the

defendant's good behavior.

How it is that the condition of good behavior insinuated itself into bail bonds is one of those

questions that may beforever hidden in the imists of history. At common law, a form of personal

surety diffEring orny slightly from bail was mainprise. The legal fiction underlying bail was that the

Baker vs. State, 213 So.2d 285, 288-(Fla.4th DCA 1968), quoting Reg. vs. Badger, L

4 Q.B. 467, 114 Eng.Reprint 975 (cmphasis supplied).

L
L
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defendant never left custody. He was, while on bail, still constructively in jail, having done nothing

more than, in effect, changing jailers. Bail, then, was applicable only to someone who had been

charged with a crime, arrested, and incarcerated. "[N)o man is bailed but hc that is arrested, or is in

prison; for he that is not in custody or in prison cannot be delivered out ... but a man may bc

mainperned that never was in prison."9 Mainprise "is not custody; so that the defendant was

absolutely at large, and not even bound by recognizance to appear; for it does not appear, by the

forms of entry of mainprise, that the principal enters into any obligation to appear ... H

If a defendant admitted to mainprise was not in custody, and was not obliged to appear for

trial, what was he obliged to do? There is a suggestion in the sources -- and it is no more than a

suggestion - that the purpose of mainprise was to assure the principal's good behavior before he

could engage in criminal conduct, not his presence at trial after he had engaged in criminal conduct.

Thus Smith might be admitted to mainprise on condition that he be of good behavior where there was

concern that Smith was likely to throw stones at the house of his neighbor Jones. Even today, some

American jurisdictions have statutes

L, on the books recognizing "peace bonds", although such practice has been largely supplanted by the

use of restraining orders and injunctions.

If the foregoing historical summary is correct, it explains the derivation of the requirement of

good behavior as a condition of bail. Over the course of the years, the distinction between mainpnse

and bail was blurred, and ultimately mainprise passed out of existence in American practice. The

L requirement of good behavior is the vestige of mainprise, incorporated in the law of bail.

'United States vs. Mlburn, 26 F. 1243, 1247 (D.C.Cir. 1535) (Cranch, C.].), quoting Coke.

See also Blackstone, vol. III at p.128.

10Milburn at 1249.



The problem is that the foregoing historical summary may be entirely incorrect. Some sources r
suggest that rnainprisc evolved as the number of crimes for which bail was unavailable increased. If

Jones was arrested for a forest offense, and was denied his writ de homine replegiando by the local KL
authorities, he was without a remedy. The Court of Chancery, seeking to expand its jurisdiction and r

exploit a source of revenue, provided a remedy in the forrn of a writ of manucaptionem, of mainprise.

If this is the true source of mainprise, then mainprise was available to release offenders who had L

committed crimes too greivous for bail, not to restrain prospective offenders Who might commit some

act of misconduct at some point in the fiuture.

Breach of bond conditions, and its consequence v

As a matter of tautology, an appearance bond can be breached only by the nonappearance of

the defendant. In such a case, the remedy for the breach is the amount of the bond. But a

performance bond can be breached in as many ways as there are conditions of bail. When a condition

other than timely appearance is breached, what remedy follows?
LJ

Conditions of bail other than timely appearance are sometimes called "collateral" conditions.

In jurisdictions that make this distinction - the distinction between the appearance condition and all

oter "collaterals conditions -- the general rule is that although failure of the defendant to appear will V
result in forfeiture of the bail, violation of a collateral condition will result in the remand of the

defendant to custody, but will not trigger forfeiture of bail."' The purpose of money bail, after all, is

to assure the presence of the accused. A surety becomes a guarantor of the defendant's presence. V

See. e.g., Accredited Surety and Casualty Co, Inc., vs. State of Florida f7uAb/o Dade

County, 1992 Fla.App.LEXIS 4147 (Fla.3rd DCA 1992); State vs. Cardina 520 A2d 984 l

(Vermont, 1986); In Re E.H., 397 N.E.2d 571 (}11.4th DCA 1979).

LJ



He has a financial incentive to monitor the defendant's whereabouts. If thc accused flees, and faWs

to appear at time of trial, the surety is liable without more in the amount of the bond,

L ]3~~~~~ut "forfeiture of cash bail for breach of conditions other than an appearance condition

L transformns monetary bail from a guarantor of appearance into a potentially punitive tool usefuil in the

enforcement of all bail conditions. The purpose of forfeiture, however, is not to punish, but rather

to assure that the defendant wi~ll appear at court when required."' 2 Modern bail bonds typically require

a defendant, for example, to commit no crimes, and to maintain employment. To forfeit the money

of a surety whose principal is arrested for failure to curb dog,"3 or who loses his job because his

employer relocates the

factory, seems to further no goal of the criminal justice system -- unless the provision of financial

L ~~~~windfalls to the government is a goal of the criminal justice system. T hi e

counterargurnent, of course, is that forfeiture for violation of a collateral condition is no more

incongruous than is forfeiture for failure of appearance. A surety is an absolute guarantor of the

12 Cardinal, 520 A.2d at, 9S6.

L~ ~ ~ ~~~~1 See In Re El-I., supra, at 573:

The State has not cited nor have we found any reported ITLlnois cases

which have allowed a forfeiture for any reason other than a

defendant's failure to appear. ... [Alpplic-ation of the State's

interpretation leads to extreme results. For example, the bail

condition in the present case prohibited the respondent from violating

"any criminal law of the State of Illinois or any ordinance of any

municipality of said State." Accepting the State's position, a

~~~rn ~~~~~defendant out on $200,000 bond must have hIds bond forfeited and a

$200,000 judgment entered against him even if he is guilty of only a

traffic violation.



appearance of his principal. He does not pledge his best efforts to encouragc the accused to appear

for trial; he pledges the body of the accused, or a sum certain in its stead."' Is it more burdensome or

less just to require the surety to be the absolute guarantor of his principal's good behavior? LA

Circumstances beyond the surety's control may result in the principal losing his job, or failing to curb 7

his dog; but circumstances beyond the. surety's control may result in the principal fleeing the

jurisdiction, andno one will suggest that it is unfair to require the surey to pay. The chief distinction,

of course, is that the accused's failure to appear is almost always willful, whereas the accused's failure -

to comply With performance conditions -- e.g. maintaining employment -- may be inadvertent. But

this distinction turns on the intent state of the accused, not of his surety. If it is fair to require a non- L

negligent surety to pay for the breach willfully
L

committed by his principal, why is it unfair to require a negligent (or, for that matter, non-negligent)

surety to pay fbr the breach inadvertently committed by his principal? In neither case is the focus on

the intent state of the surety. In both cases. the surety -is absolutely liable for the misconduct of the 1

defendant, without regard to the intent state of the surety or the defendant.

The firegoing argument, though rarely articulated in case or statute law, has carried the day >,,

in some Anericanjurisdctions. in federal court for example, no distinction is drawn between failure

1 That a surety made his best'efforts to prevent the accused from fleeing, or to locate

the accused after he has fled, may fuel the surety's claim for remission, in whole or in part, after

forfeiture of bail. But 'a request .for remission, 'an appeal ad misericordiamw,] ... [is a]t best ...

granted as an act of grace .... (not as] a plea in bar." United States vs. Mack, 295 US 480, 488-9 L J
(193 5)(Cardozo, J.).

r_
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to appear and "collateral" breaches of a bond."5 Both result in mandatory forfeiture.' Courts

routinely forfeit bail for violations of travel restrictionst7 , for subsequent violations of law", and for

L
failure to report as required to pretrial services".

The only limitation on this practice derives from application of fundamental contract law principles.

A bail "bond is a contract, and as with any contract, both parties must abide by its terms."20 If a bond

The federal jurisdiction follows the "grace" rather than the "presumption of innocence"

model of bail. Neither the Eighth Amendment nor any federal statute creates a substantive right to

bail. Stack vs. Boyle, 342 US 1 (1951). United States vs. Salerno, 481 US 739 (1987) formally

recognizes society's authority and obligation to incarcerate an arrestee who poses a prospect of

criminal danger. Such incarceration, known as pretrial detention, is described in the Salerno opinion

r as administrative, not punitive. On the face of it, such a statement is absurd: the pretrial detainee,

living behind bars and walls, subject to the rule of the warden, kept from his job, home, and family,

feels himself no less punished than his convicted cellmate. The administrative/punitive distinction,

however, looks not to the effect of incarceration on the citizen, but to society's intent in incarcerating

¶ the citizen. The defendant is isolated from society to protect society from him until it can be

determined at trial that there is no further need to do so. So long as his arrest was supported by

- probable cause, none of his rights are infracted. He has no right to pretrial release. Pretrial release

I L is an act of grace on the part of the body politic, and the body politic may not be feeling graciously

disposed toward him.

16 See Fed.R.Cr.P. 46 and discussion supra at

See, e.g., United States vs. Stanley, 601 F.2d 380 (9th Cir. 1979); United States vs.

Nolan, 564 F.2d 376 (10th Cir. 1977); United States vs. Brown, 410 F.2d 212 (5th Cir. 1969).

1$ United States vs. Gigante, 85 F.3d 83 (2d Cir. 1996); United States vs. Vaccaro, 51

L F.3d 189 (9th Cir. 1995); United States vs. Beard, 1992 U.S.App. LEXIS 8572 (9th Cir 1992);

United States vs. Patriarca, 948 F.2d 789 (1st Cir. 1991); United States vs. Santiago, 826 F.2d 499

(7th Cir. 1987); Nebraska vs. Hernandez, 511 N.W.2d 535 (Neb.Ct.App. 1993); State vs. Saback.

534 A-2d 1155 (R.I. 1987).

19 United States vs. Terrell, 983 F.2d 653 (5th Cir. 1993).

t 20 United States vs. Dudley, 62 F.3d 1275, 1278 (10th Cir. 1995). The bail contract is

to be 'strictly construed in accordance with its own terms", Dudley at 1278 quoting United States

vs. Jackson. 465 F.2d 964, 965 (10th Cir. 1972). Because the bail contract is invariably a contract

L.
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imposes no performance conditions, the bond is not forfeitable for violation of common performance

conditions, even if those conditions are set out in the court order accompanying the bond and

directing the defendant's release on the bond." 21

Li

Conclusion F7

In the context of the foregoing analysis, H.R. 2134 purports to work a sweeping, and salutary,

change in bail practices in the courts of the United States. The effect of the bill, if passed, will be to C

restore the "collateral conditions" rule: A defendant who fails to report to pretrial services, or who

fails a urine screening, or who temporarily leaves the jurisdiction without court permission, will be

subject to more stringent conditions -- ,evenrevocation -- of bail. He may be remanded to custody.

But if he is not remanded to custody, and if he shows up for trial on time, his bail will not be forfeited.

Thus the increased "fairness" for

which the "Bail Bond Fairness Act of 1997" is angling is not fairness to the defendant nor fairness to

the proscwtion, but fairness to the surety. The surety who timely, produces his principal for trial has

fulfilled his obligation to the courts and is entitled to discharge of his obligation under the bond. He

need not be concerned, that, while enlarged on bail, the defendant ran a traffic light, went across a

jurisdictional line for the weekend, quit his job. The consequences of these acts of misconduct wil

of adhesion drafted by the government (typically a preprinted form), ambiguities should be resolved C

in favor of the surety.

21 ADdleyat 127S ("Although the bond could be- conditioned on the same factors as

contained in the order setting conditions of 'release, it was not. This particular bond is clear and

unambiguous and is specifically conditioned upon the appearance of the Defendant").



remain where they belong -- with the defendant.

The restoration of the "collateral conditions" rule will likely result in an increase in the number

of defendants who, having been admitted to bail, are actually released. Suretics -- particularly

corporate sureties -- may be willing to accept the risk of a given defendant's nonappearance in

circumstances in which they would not accept the risk of the same defendant's violation of

perfomnance conditions. Even under the "grace" paradigm of bail, it is in society's interest to see that

arrestees who have been admitted to bail are released from custody on the terms to which they have

been admitted. If nothing else, the considerable costs associated with the housing and maintenance

of the pretrial detainee population will be reduced.
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r Mr. Chairman:

Thank you for giving me the opportunity to speak about the Importance of

L H.R. 2134 to the bail bond industry.

rW IMy name Is Deborah 6now. I am President and Chairman of the Board of

L Accredited Surety and Casualty Co., Inc. which was founded in 1971 by my father.

Accredited specializes In underwriting ball bonds. I have literally grown up in the

ball bond business working with my father in his retail ball bond agency, his

Managing General Agency and the Insurance company. Accredited Is still a family

owned and operated Insurance company domiciled in Florida. It is rated 'A' by the

A. M. Best company.

F Accredited Is licensed in 26 states. It currently underwrites blil In fifteen

of those states. In 1 9B1, Accredited wrote approximately 89,000. ball bonds. We

are very proud of Accredited and the service Its agents provide to the criminal

justice system in their respective communities.

Since my father's debilitating stroke In 1993. 1 am frequently amazed at

how often I draw on the wealth of knowledge he imparted to me over the years. In
L

reviewing the 'Ball Bond Fairness Act of 1997", 1 am reminded of one of my

father's favorite statements "we don't write bail bonds, we write appearance

bonds." The philosophy he espoused, and that Acvredited follows today, is that It

doesn't matter If a ball agent has enough collateral to pay a bond forfeiture, the

agents obligation to the court and to the public Is to produce the defendant.

L
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You might ask, "Where did the Idea of bail get Its start?" Bail dates back to

England during the Middle Ages when the local authorities would release a person V
accused of a crime to a member of the community for supervision. if the- defendant

failed to appear, the good citizen would be imprisoned in the cOiminal's place! Many it

variations of ball existed throughout the ensuing years eventually evolving into the C

system we have today in the United States.,

in state court systems, bail bonds are appearance bonds. If a defendant

fails to appear the bond Is forfeited and the ball bond agent must either produce

the defendant or pay the forfeiture to the court. Speaking as the head of an

Insurance company specializing in bail, I consider this a defined risk, I know that

the bail bond executed by an Accredited bail agent should only be forfeited in a L
state court If the defendant fails to appear. Therefore, the underwriting of a ball

bond by an Accredited agent for a defendant in state court Is based on the

likelihood of a defendant to appear in court. Once thp bail agent has assessed that

risk, he or she can take whatever additional steps are necessary to assure the

defendant appears in court. For example, the family or an indemnitor may be asked A

to co-sign on the bail bond or place collateral with the bail agent.

The problem for the bail industry in Federal court revolves around the

VCeCaro decision. Nos. 94-10021, 84-1 0072, U.S. Court of Appeals, Ninth Circult.

This decision held that ' (1) bail could be forfeited for breach of condition of release

and forfeiture was not limited to failure to appear, and (2) defendant and surety

were appropriately found jointly and severally liable."



Imagine how difficult It Is to underwrite a bail bond for a defendant detained

In the Federal court system when the risk is not solely appearance? How can a bail

agent Dr the insurance company guarantee the behavior of a defendant released on

bond? As an example I am attaching a copy of the Special Conditions of Bond from

the U.S. District Court, Southern District of Florida. As you can see, a Federal

court can require a defendant released on bail to adhere to a curfew, random urine

testing, take an educational program, remain employed full-time, and much more.

None of which has anything to do with the most basic aspect of a bail bond which Is

the appearance of the defendant in court on his or her appointed day. This decision

has transformed the traditional appearance bond Into a performance bond.

Forfeitures for breach of conditions have occurred In the Federal court

system which hove forced the bail agent and the Insurance companies underwriting

bail to adhere to strict underwriting guidelines which, in most cases, require full

collateral. As a result, fewer Federal bonds are written by bail agents. The risk of

forfeiture for a breach of conditions even if the defendant appears in court is too

great.

Bail bonds written by agents through insurance companies, also known as

corporate sureties, are insurance contracts., The company insures or guarantees

that a defendant will appear In court. If the pOefenfant faill to appear, the court is

guaranteed the full amount of the bond by virtue of this Insurance contract. Think

for a moment of other types of Insurance, such as auto, homeowners, health and

life. How could companies underwrite these policies if the risks were not cfearly

defined and damages could be assessed for something other than the original

Intent of the policy?
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The 5'Ball Bond Fairnes9 Act of 1997' would restore appearance as the sole

reason for forfeiture of a ball bond In Federal Court. This would enable ball agentsL

to write more Federal bonds which would assist the Federal court system in

supervising its defendants. As my father said, we write appeaewnce bonds.^

Thank you foryour consideration of H.R. 2134. K

F7
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

IINITED) STATES OF AMERICA.

Plalntill. APPEARANCE BOND: _

CASE NO.: ; ._

Defendant,

1, tih undiersigtied defendant and I or we, the undersigned sureties jointly and severally acknowledge that %ve and

our p)crsonal reprleSrltaIives, jpintly and severally, are botund to pay to the United States of America, the saun of,

L s

F' STANDARD CONDITIONS OP BOND

L T he conditions of this bond are that the defendant:

1. Shall appear before this court and at such other places as the defendant may be recpxircd to appear, in accorclance

C 8'wit h anv and all orders and direct-onx relating to the deferndant's appearance in this case, including alpearance

Ub,~ For violation of a condition of the def'ndant's release as may be ordered or notified by this court or any other
ULniitd States District Court to which the defendant may be held to answer or the cause transferred. The

defendant is to abide by any judgment entered in such matter by surrendering to serve any sentence inposed

and oieving any order or direction in connection with such judgment. This is a continuing bond. including any

Lproceeding on aappeal or review, which shall remain in full force and effect until such time as the court shall

order otherwise.

2. May' not at any time, for any reason whatever, leave the Southern District of Florida or other District to which

the case may be removed or transferred after he or she has appeared i i such District pursuant to the conditions

of this bond, without first obtaining written permission from the court, except that a defendant ordered

removed or transferred to another district may travel to that district as required for court appearances and trial

preparation upon written notice to the Clerk of this court or the court to which the case has been remnoved or

transferred. The Southern District of Florida consists ofthe following counties: Monroe, Dade, Broward, Palm

Beach, Martin, St. Lucie, hIdlan River, Okeechobee4 i and Highlands.

3. May not change his or her present address as recorded on this bond without prior permission In writing from

the court. The defendant's present address is:

4. ls required to appear in court at all times as required by oticegiven by the court or its clerk lot he address on
this ootnd or in open courr or to the address as changed by penmission from the court. The defendant Is recluired

to ascertain from the Clerk of Court or defense counsel the time and l)aRce of all scheduled proceedings on the
case. In no cevnt may a defendant assume that his or hercase has been dismissed unless the court has entered an
order of dismissal.

S. Shall not commit any act in violation of state or federal law.

L
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DEFENDANT:_

CASE NUMBER: ._ _

SPECIAL CONDITIONS OF BOND
In addition to compliance with the previously stated conditions of bond. the dfefndant ust comply with thosat pocialconditions checked` below: '

.. a. Surrender all passports and travel documents to the Pretrial Services OMce of the Court.
_ . Report to Pretrial Services as follows: _________

_ c. Subhnit to random urine testing by Pretrial Services for the Use of lon-physlclan-prescribed substances
iprohibited by law. 

psea

d. Maintain or actively seek full-time gainful employment.

- e. Maintain or begin an educational pogram.7

f. Avoid all contact with victims of or wit ncsses to the icrimes. charged. .
- g. Refrain from possessing a firearm, destructive device or other dangerous weapon.
_ h. Comply with the following curfew: . .___i_,,_-_

- i. Comply with the following addilionalR special conditions of this bond: _ _ __ _

PENALTIES AND SANCTIONS APPLICABLE TO DEFENDANT

Violation of any of the foregoing condttions of release may result in the imnmedlaie issuance of a warrant for the
delendant's arrest, a revocation of release, an order of detention. as 'provided in 18 U.S.C. 31d8, forfeiture of any ball
posted, and a prosecution for contcmpt as provided in A" --U;S.SC. 401 w17ich could result in a possible term ofimprisonment or a fine. _

Thec-ommissiotn ofanyo-fTnseewhile on pretraii release maiYresultin an additional sentence upon convietion forsuch Jofrense to a term of imprisonment of not more than ten years. if the offense is a fielony; or a term ofimpAlXOnment oftnat
more than one year, if thc offense is a misdemeanor; This sentenceshal be consecutive to any othorsontence and must beimposed in addition to the sentence received for theoffense itself.

Title IS U.S.C.103 makes it'a criminal offense punishableb'y up to five years of imprisonment and a S2soDOo fine tointimidate or attempt to intimidate a witness, juror or oficer- of thc court; 18 U.S.C. 1510 makes it a criminal offense
punishable by up to five years of imprisonment and a $2S,000 fine to obstruct a criminal investigation; 18 U.S.C. I512makes it a criminal offense punishable by up to ten years of imprisonment and a $250,000 fine to tamper with a witness.victim Or inform1an; and 18 II.S.C. 1513 makes it a crimiai offTense punishable by up to ten years of imprisonment *nd aS2511,000 fine to retaliate agalnst a witness, victim or informant, or threaten or attempt to do do.

It is a criminki offense underi g U.S.C. 3146, if after having been released, the defendant knowdiigly fails to appear asrequired by th- cuniditions or release, or to surrender for the vervic of sentence pursuant to a court order. if the
defendant was released in connection with a charge of, or while awaiting sentence, surrender for the service of a Lsentence, or appeal or certiorari after conviction, for:-' II

(1) an offense punishable by death, life Imprisonment, or imprisonment for a term of fifteen years or more the
defendant shall be fined not more than S250,O0O or inprisoned for not more than ten years, or both;

(2) on offense punishable by Imprisonment for a term of rive years or more, but less than fifteen years, the defendant
shall be fined not more than S2S0,000 or Imprisoned for not more than fivc years, or both;

(3) any other felony, t he defendant shall be fined not more than S2S0,000 or imprisoned not more than two years, or
both;

(4) a misdemeanor, the defendant shall be fined not more than SI 00,000 or imprisoned not more than one year. or
both.

A term of imprisonment imposed for failure to appear or surrender shall be consecutive to the sentence of Imprison- L
ment for any other offense. In addition, a failure to appear may result in the forfeiture of any bail posted, which means
that the defendant will be obligated to pay the full amount ofthe bond, which may be enforced by allfapplicable laws of
the United States.

VIS5TI13 UTIO> t
WHITE to coun mei
ULLUI to defendant
GREEN to Assistant U.S. Artorney
YELLOW to Counscl
PINK to U.S. Ma~rshal

IL



L CASE NUMBEIt: _ _-

PENALTIES AND SANCTIONS APPLICABLE TO SURETIES

Violation by the defendant of any of the Foregoing conditions of release will result in an Intimedlate obiligation by the
L surety or sureties to pay the full amount ofthe bond. Forreiture ofthe bond for any brcach ofone or more conditions

may be declarvd by a Judicial ofilnccr of any Unitcd States District Court having cognitance of the above entitled
matter at the time ofcuch breach, and if the bond is forfeited and the forf;iture Is not set aside or remitted, judgcmenl
may be cntercd uipon motion In such United States Dliutrict Court against eachl SUrety jointly anld severally for the

L amount of the bond. together with interest and costs, and execUtiont may l)c iisued and paynent secured as provided
by the Federal Rules of Criminal Procedure and other laws of the United States.

SIGNATURES

I have carefully read and I understand this entire appearance bond consisting of three (3) pages, or it has been read
to me. and, ifnecssary, translated into my native language, and I know that I am obligated by law to comply with all
of the terms of this bond. I promise to obey all conditions of this hond, to appear in court as required, and to

L surrender for service of any sentence imposed. I am aware ofthe penaltes and sanctions outlined inl this bond foi
violations of the terms of the bond.

If a um an agent acting ror or on behalrof a corporate surety, I further represent that I am a duly authorized agent
for the. corporate surety and have full power to eecute this bond in the amount stated.

DEFENDANT

F Signed this day of 19 - I at Florida.

Signed and acknowledged before me: DEFENDANT: (Signature)

WITNESS: _ ADDRESS: _- ____-

ADDRESSt ZIP

ZIP TELEPHONE:___ _

L CORPORATE SURETY
Signed this day of .19 at Al_____ ____________ Florida.

SUHETYz AGENT: (Signature)

ADDRESS: PRINT NAMEi - _-

________________________________ ZIP: TELEPHONE: . _

L INDIVIDUAL SURETIES

Signed this day of_19 -, at _ __ , Florida.

L SURETY: (Signature) SURETY: (Signature)

PRINT NAME: ___ PRINT NAME,

r RELATIONSHIP RElLATIONSHIP

TO DEFENDANTs __ . TO DEFENDANTi _-

ADDRESS: ADDRESS: ____ _

TELEPHONE: _____ _ TELEPHONE: _

APPROVAL BY COURT

Date: -- - -

UNITED STATES MAGISTRATE JUDGE
I DISTRIBUTION:

WHITE to Court file
BLUE to darendant
GREEN to Assistant U.S. Attorney
YELLOW to Counsal
PINK to U.S. Marshal
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ADDRESSES AND TELEPiIONE, NUMBERS OF COlURIT OPPICES
Clerk of Court

301 North Miarmi Avenue, Miami. Florida 33128-77t8 .............299 E. Broward Blvd., Ft. Lauderdale. Florida 333QI .30sT 
6 .7 .76

701 Clematis Street,- 4etst iPalm .Eeach, Florida 3340i . . * .** (407) 356-7u26
I0 1 S Cl em o t i S tre e tW e t, F lo r d a 3 3 0 4 0 . .... ... ............ .. . . .. .. ; ; ( 3 0 S) 2 96 -7 7Prerla Ser imoton S 

................ ,~ , , ....... (407, , , -9733(1 )31sc~~~~Jayn lx. ut OMel lrd 33040 .................................. .......... ..... l

Pretrial Services 
. (305) 296-4947330 Bl1scayne Blvd., Suite 500 MiamI, Florida 3313 * 

3;)S6W 
~299 E. Broward Blvd., Ft. Lauderdale, FlorIda 33 . . . .. ........ (305) 356 7922701 Ciematis Strcet. West Palm Beach, Florida 33401 ............... .................... (407

Probation 

6S300U N.E. 1st Avenue, Mami, Florida 33132 .........................................
(305) 536.533

2i0 S. Andrewis Avenue, Room 406. Fort Lauderdale, Florida 33301 . .................. ( (30s6 3S 4X
701 Clematis Street, Room 215, West Palm, Beach, Florida 33401 .............. ;;.- ... (407) g;'Federal Public Defender
331 N. Miami Avenue, Suite 321, Mlami, Florida 33128-7tR7 .. ............ 

(305) 536-6900
1() N.E. 3rd Avenue, Room 202, Ft. Lauderdale, Florldi 33301....................(305) 356-7436224 Vatura Street, Room 601, West Palm Beach, Florida 33401.(407) ;3362gg
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Rtemw, nel1 oIUce of stpeal s',1 ulOt tUloey filed. resamved, however, for slulatiueUv01, "iwlilleur
lieus the diatjict court itself suggests ULIc. U0 Ulime

foi-r ieppol hlis been extended or tolled, coccl I
IalriCt IJ4J IT1l-ceeueeilt Or a buoicl forfeiture, party acts in reiisucieibicc reliancA e i lmeLeie Ume.

,ILi1cOgii skrisilg frenue U puitec. ac'uicgcxitl ro- suggestIon." Illl 1 Bivoumn, 826 F.2d J324.
cegediig, Isc Izverticlucor IL civil itce1.1l U7Lit- 13211 (l9l! tIhe.ls I7t. 'Ioieer, lee lclh cIicdijelll i

dw stlesu V. JlgxwzrT 67r7 ji?2 Gull, fi)7 (9Ui in Utie 1cane. lile's notice of atppeeil WieS 1lUe
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- 11aSoc F~edl.l.Ap,1w1. 9(tl](l), 11io~ImfPely

ILI ia lligeg or A n1otee tir appeal is a, jurisdiclioIl ,11
dture requliluellt. V:Ju*L v. Sit"t/fl"l 0( l} 0 12, 6, ii Federal coucrs are alteirmim by
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''I'ce eutoti0li. lell offers, however, several ren- n 7
iCe of nouca Rbwhy we ecicuuuldl -lpgnostre or otcwiessle ex- Cir), ctl dmied. 4'14 U.S. 854, 106) S.CL

dice- ofe ilEt 0 rilly elihhldg. h;int.r o lir suggtier iti 18(1 88 LN4I1.2d 1259 (11)85). Vuitenru cl~tiei
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fron ti Deicember 4 (rciiter tutu i ececnber 8) Icas becit ly overruled icy the J11eil
or gticat thee micauilig (iWireetl Uptuc fiilln;r) ofr le itefouiri AtL *f 11)14. Siwlimlfeiilly, lin' e-gietrc
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lloth of these aucggestiups, however, dliricety iacUmtmiis that a court cmay impose for vIOI;t.
cofli ct wilie Federal liule ofApilciziLn l'ro- ULcsIuI of ci cI'eLece cegreeclellit, t1UI L11a ipecl-l1
codure. 4. Secolld, Bell co!nItoadn' WLL UL,( Ulio lor it deremfdctitmC rIAitIIue t: Iliemicocu'. ,Ner
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.i ealf tlUII IIS Ilel Ie redue~l lifiee|.|r tIc telf! flintl ltimKltiI clel. rcmjctcrWel VnUcBe reeI'er i-Imuil*ceII. Vi ctt'O1 o.

F.2d for Milkc eoltices of Itil-etlt.' Hell suggests 719. F.Smlpp. zL 15131-14. Spe {aIlso lJvilied
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port o.1-21 9811i (iuiig., 2dJ~j$* of tie 46(o)(J) rUrfCLUM~r nURCtIsimi" l'(WMM&,
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Erskine & Tulley, 208 CalApp.Sd 884, 894, '
260 Cal.Rptr. 839 (1988). UNITED STATES of Ameria, Plaintiff,

Plaintiffs meet the first and last require,-
ments above; the second, however, is not '
met. "Because a constructive trust is a 'John Joseph VACCARO, Defendant.
specific remedy, the} plaintiff must have - No. CR-R84-46-ECR
some interest that can be returned to it."

Pegg, 782 F.2d at 1500 (iting Ievg United States District Court, L
Solomon, 33 Cal. 38, 44 (1867)). Here, D. Nevada.
plaintiffs can, show no ,Lentitlement to the'
AOR contract which may have been' awar- Api 4,1989.
ed to them but for defendants ~fraudule~nt sol Opinion on Motion for Reconsideration K
conducet. The Reqiuest, for Proposals for A 8 1989
'ie ;AOR contract specified that the Navy
had' the right in its discretion o rejectany,
and all proposals. Thus, plaintiffs as a' L
matter-of law cannot establish they . ,On appeal from Magistrate's report
had a "right" to that a erefore, and recommendation declaring forfeiture of 7
their caim in CountVI for damagesbased- two bail bonds, the District Court, Edward
upon unjust enrichmet "ust be dismissed. C. Reed, Jr., Chief Judge, held that (1)

Having cons5de;_red f Ithe argue Bail Reform Act did not supersede provi-
ments of counsez adF fully adised, sions in Rules of Criminal Procedure mak- 1
the Court HEREY'ORES t ing forfeiture of bond permissible sanction LI

(1) partial summaryijudgment is entered for violating condition of release; (2) defen-
in plaintiffs' favorlas 1follows: that defen dant was entitled to evidentiary hearing at
dants' ommitt mails fraud'unde, r feeral bail forfeiture proceeding, and (3) Federal L
la8w and acted with lfratudulent inte under Rules of Evidence apply to proceedings re-
California law. lated to forfeiture of ball bond.

(2) plaintiff Service Engineering's motion Remanded. C

for partial summary judgment that, it L
would have received the AOR contract',is
denied., I 1. Bail e-75.3

d(3) defendants' cross-motion for suimn- Bail Reform Act did not supersede pro-
ryL jud ment as to fraud is dne.!4 .. :y jg n s f i visions in Rules of Criminal Procedure

(4) defendants' cross-motion for summa- making forfeiture of bond permissible sanc-
ry judgment as to plaintiffs' Sherman Act - o Iclaim in Count i is denied.on, for violating condition of release. 18K

U.S.C.A. § 3141 et seq.; Fed.Rules Cr.

,(5)1 defendants' cross-motion for summa- Proc.Rules 46, 46(e), (eXl), 18 U.S.C.A.
ry judgment as to plaintiffs' RICO claim inl
Count II is granted and Count II isi dis- 2. Bail 'S77(l) LJ
missed. Defendant charged with violating con-

(6) defendants' cross-motion for aunima- dition of ball was entitled to evidentiary
ry judgment as to the issue of damages for hearing at bail forfeiture proceeding. 18
lost profits is denied. U.S.C.A.' § 3146; Fed.Rules Cr.Proc.Rule LX

(i7 defendants' cross-motion for summa- 46(e), 18 U.S.C.A.
ry judgment as to the issue of damages
based upon unjustenrichment is granted. 3. Bail 4-77(1) L

Better practice is to provide evidentia-
' ry hearing at bail forfeiture proceeding to

QJ~EYN~~ 'any defendant requesting one; hearing will
provide opportunity for all parties to LJ
present evidence on issue of whether any

C

Lob



conditions of release were violated. Fed. anteed and gave agent authority to execute

Rules Cr.Proc.Rule 46(e), 18 U.S.C.A. appearance bonds.

4. Ball 477(1) 11. Ball 4=77(1)

Federal Rules of Evidence apply to Evidence that defendant pled guilty to

proceedings related to forfeiture of bail criminal acts committed while released on

bond. 18 U.S.C.A. § 3142(f); Fed.Rules bail was sufficient to establish that defen-

Evid.Rule 1101(dX3), 28 U.S.C.A.; Fed. dant violated federal law while released in

Rules Cr.Proc.Rule 46(e), 18 U.S.C.A. violation of appearance bond, warranting
forfeiture of that bond. Fed-Rules Cr.

6. Ball 477(1) Proc.Rule 46(e), (eX2, 4), 18 U.S.C.A.

Government was required to prove de-

fendant's breach of condition of bail at bail 12. Ball e-59

bond forfeiture proceeding by preponder- Order specifying methods and condi-

ance of the evidence, rather than by proba- tions of release containing condition that

ble cause only. 18 U.S.C.A. § 3148(b). defendant commit no crime while he was

6. Bail 4277(l) released on bond was part of appeal bond,

6. of (1) where order was referred to in capital let-
Forfeiture of bail bond is limited to ters in large type in appearance bond. 18

those cases where it can be shown by pre- U.S.C.A § 3142(c)

ponderance of the evidence that defendant
has violated condition of release., 18 U.S. 13. Bai1>77(1)
C.A. § 3148(b). Condition of appeal bond that defen-

r 7. Jury ''21(6) 'dant "commit no crimes" while on release
Defendan was not entitled to jury tri- required' proof by preponderance of evi-
lDefendant was not entitled to jury tri dence that defendant had committed crime

al at bail forfeiture proceeding based on while on release for bail to be forfeited,

alleged violation of condition of release. and did not permit forfeiture on basis on

Fed-Rules Cr.Proc.Rule 46(e), 18 U.S.C.A. indictment carging violations of federal

8. Bail 4='59 Iaw while defendant was on release. 18

Separate order specifying additional U.S.C.'A. § 3142(f).

restons with which defendant agreed to , ._______

coml including condition that he not vio-
late a l while he was released on bail, William Maddox, U.S. Atty., Reno, Nev.,

was |part of appearance bond and bound for plaintiff.

bond surety, where appearance bond incor- H. Dale Murphy, Reno, Nev., and Ste-

porated orer specifying methods and COn- phen B. Xrimel, San Diego, Cal, for defen-

ditions of release. dant.

9. B]aU X

ail bond is contract between Govern- ORDER
ment and defendant and his or her surety; EDWARD C. REED Jr, Chief

lan iakelbof bond contract is to be strictly Judge
cotqrued Kink accordance with terms con-

,onAe in a d This is an appeal from a report and ree-
tained therein. ommendation filed by Magistrate Phyllis

10. 14 Halsey Atkins on August 15, 1988, (doc-

Surety0siagent did not exceed authori- ument # 775), wherein she declared a for-

ty b her power of attorney when she feiture of two bonds posted on behalf of

sigred aprance bond that incorporated defendant John Joseph Vaccaro. Because

ordr requiring defendant to violate no we find that the proper procedures were

law while he was released on bail; power not followed at, Vaccaro's bail forfeiture

of atrny specifically listed only four hearing, and insufficient evidence to sup-

7 ty~ o~f Wment, which could not be gpar- port forfeiture of Bond # 2, we remand this

m~t



cause to the Magistrate for further hear- Statea v. Vacaro, 816 F.2d 443 (9th Cir.
ing, consistent with this order. 1987), cert denied, 484 U.S. 914,-108 S.Ct.
FACTUALt BACKGROUND 262, 98 L.Ed2d 220 (1987).

Defendant John Joseph Vaccaro Owas , On May 21, 1987, the Special Grand Jury 7
dicted by a federal grand jury in-the Dis- for the United States District Court, Cen-

tric of evad ~ora yaietyof cimes tral District' of California, returned indict-
related to i~ndterstate r packeteering. mm e t No. CR-87439 against,'Intei- alia,
Juane 30, 1984, Vaccars o made an' initial ap- John Joseph Vaccaro (document # 662, Ex-hbtA) (Cdalifornia Indict ment),'I, T einct-pearance before United States Magistrate lbetciracy, e x-
Philip 'M. Pro in Las Vegas, Nevada, (doc- hare Vaccaro with con
ument"# 29). On July 5, 1984, Bernadine tortion,,distribution of cocaine, and RICO

DBh (Rusty's) violations,. ,,Some of these violations alleg- b7D'Anna of, Rusty'sl Bail Botid(Rs t ey' y ccurrd bet
sted a$,1'00,000'corpdrate ~lsurety bond Ieen gust 18, and

fof rVadafoh(Bon~dJ 4W!l)A uTieguunderwriter st, 1985, whle Vaccaro was released
for'ac b ond #1). The underwrie on bond during the pendency ofhis federal
CompanyL (Allied)kll p:See '.Document #i criminal cas h~ere in Nevada.,h
Magistrate Pro iss'ed a! separate Order On ay 27, '1987,i the United iStates
Specifying Method and Conditions of k& moved''ii-l'revoke the conditions's!,pf Vacca-
lease (document h29). Tisl ordr, Sne ros relesand to8 forfeit his baD (doc-by iVacc'aro, coiaine a co>"dition that "the umnent # 662). Magistrate Atkins ordered

ady " I' At, state, that awarrant be issued, for Vaccaro's
h8, oh rhl r atltaho, staten October 5 [

n, , the j I'llurndIli and 6, 1987, att eql21esfd under-

tdocumet7;<. ! 6 e est doaend '(document
held agistra e lltk

Vaccarp 'Xdocum~venen n 38). e ite #6 ''ecu Vacroonddthis

StitesV. Vac 602 1132 sue on revYoc'atiopn ogf his releaseVjiethe sole
(D.Nev.1 985). Ti~i~ Court u foras d e em~atn atth h uar n t a

rotscondtion ofrelese a thy ha beei ste forfitrevofain rccaeoseboni (the sran-

previously set (doeiments # 400 and 410. script of )Hearing,.
On June 6n 1985, this 'Court -imposed sen-> lAt the hsg~ ~over te I jection of

tence on Vaccaro and increased his bond Vacca;r's counsel, heai'say Zevedence was
pending appeal to, $350,000 cash or cor takenon the tssue eo accarohad
rate surety, incorporating the previously b dl a c4ninof i iis r~le.seRely-
posted $100,000 bond (document,,'# 490). ing on Fed.R.Evid,191(d)3)forlthe ipropo-
On June 11, 1985, Joe Andre of Sparks Bal sition that the rules of even do note
Bonds (Sparks) posted a, $250,000 corporate apply to "protdlgS i (doc- [
surety bond (Bond # 2). The bond under- uzient I'5,lpae 13, 'aiineZ l he Magis-
writer on 'Boid #'2 was Classified Insul'- trate per pl d hes t'ti 'ony from
ance Corporation (Classified) (tldocumen't FBI Special' 'gend John Jonl regrding
*502). This Courtissuedaseparate Ordeqr abbLged crjmi 4i cndue't ifi[yVro be-
Specifying Methods' and Conditions of Re- tween Augut 94 n Ait 95
,lease (document '#503). This order con- Specifically, Special Agpn3 Joe testifled
tained a condition that the defeudant "shall regardinga
not commit a Fpde-al,'State, orlocalcrime the Vcco

whle ,on, release." Thbe Ninth Crutf- is chre] hd~rbito~if~~ neo
firmned -Vaccaro~s convictioni n t~ oraot ~gis ,l~ri
I. Iln'the brief of Cassified and Bell Bail Boands Bella, as, a 7staidd taeorts Dcent

(Bell), opposingJ ffeitUre of Vaccaro6's bond, #~680, page 1I1 1,.'Aie'iapaelyn liqul-
(dlocumnent # 680) 'Bllp, of Van- Nbys, California, dation; howe er,B~ for the
statsta od# a'as initiated throUgh Allieg i SoO6 opob'~r~iu-ea a real
by thm lidsLs Vegas agent, Rusty's Bail party in intrLa

Bons potdBn # I upon the request of



U.S. v. VACCARO 1513
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16 F'.2d 448 (9th Cir. Indictment, Exhbit A to document * 662). beyond an "appearance bond;' and 2) the
84 U.S. 914, 108 S.Ct. Based on this testimony, and the Califorg~a terminology of the bonds supports forfeil-

(1987). indictment, the Magistrate found "probable ture for a breach of condition.

lie Special Grand Jury cause to believe that Vaccaro violated fed- STANDARD OF REVIEW
;District Court, Cen.! eral laws while he was released on bond" According to 28 U.S.C. I 636(aXl) and

*rnia, returned indict- (document * 775, page 5, lines 3-) Local Rule ll(cXIXX3), we review de novo

against, inter alia, she, further noted her knowledge of Vac- the Magistrate's recommendation to forfeit

(document * 662, Ex- cmr's subsequent guilty plea to count s ix the bond of defendant John Vaccaro. The
lictmnent). The indict. of the California indictment (document order of forfeiture being dispositive and

with conspiracy, ex- *775, page 16, lines 3-13; page 16, line 26 not merely a pretrial matter, the appropri
f cocaine, and RICO and page 17, lines 1-12). Count six alleged ate standard of review is de novo, and not
hese violations alleg- extortion between August, 1984, and Au- the clearly erroneous or contrarY to law
nAugust, 1984,adgs,18.TeM itre concluded that standard.

7accaro was, released all this evidence was sufficient to find prob- DISCUSSION
L nidency of his federal able cause to believe that Vaccaro had vio-1 A. Rule 46(e) and the Bail Reform Act

Nevada. iated the "break no laws" condition of his E]Aldfnat otn httepo

the United States bond during the period of his release. She viin defednsctndha the BalReoirce- 98,1
conditions of Vacca vosdonsdofotheiBail ReformeActnof 1984,a1

."orfeit his bail (doorderedsforfeiture of7the bonds on17. that U.S.C. § 3141 et seq., should control this
orfeiAtkhisnal(dcas o(dcumnted75,magsso 1of7) Shebn bail forfeiture proceeding. They argue

tate Atkins ordered ~~~further denied any remiso o!h bnthat Fed.R.Crim.P, 46(e) was superceded by

ssued for Vaccaro's finding that it "would not be in the interest te18 mnmnst h alRfr

63). A hearing was of justice" (document * 775, page 26, lines-ctanthtfreteofbdisolng
eAtkins on October 5 6-)Ac, an thatforfiture ofbodasnolog

juet f bnduner-DeendntVacar fle hi o~eclos6 era er isil sacion for violatinga
vest of bond under- ~~d his objections to condito of release. We disagree.

u id Bell1 (document t~he Magistrate's, report (document, * 77) Rule '46(eXl) provides: "If there is a
mmr conceded the is- as did sureties Classified and Bell (doe-breach of condition of a bond, the district
his release, the sole bmn 79.Vacr obets to the Mag- cutsaldlrea forfeiture of the bail."

n at te hearng wa istrae's fndingsthat ) a "beak n leawse Subsections (2) and (4) go on to empower
tro's bond (see Tran- provision was a condition of his relae 2)dsrc orswith discretion in setting

e6,lines 19-20). that Fed.R.Crim.P., 46(e) govern s aball for aside loritremission of a forfeiture. We

,,er the objeto offetre, rather than the provisions of te believe that the Ball ReformAcwaner

asYevidence, Iwas dBail Reform Act of 1984, 18 U.SC 1341 itne tospltre desavailable
whether Vaccaro had et seq.; 3) that;Viaccaro was not ~entitled to pusat~lue46. This holding is con-

)f hisreleae. Rey- trial by jury, on the issue of forfeiture; ~4) stetwhohrdecisions.

l(dX3) for the, projpo- that the Rules of ,Evidence do not apply t Foexmle, in Browni v. United Stat~es,

LJeh 4thtteof evidence, do not 'a ball forfeiture hearing 5) tht he 40 . 22 215-17 (5tht Cir.1969), cert.

invovingbail" (dc- denie 39 S 3,90 S.CtL 272, 2
line 21), the! Mg&_ goenetneDho rahooditin

M ~~~~~~~by probable cause, not by a pigsepfthnderanitrat
;ay testimony from of~~o t 1 LEd.2d 230(1969), the Fit irutitrt
;ay testimony, ~ ~ ~ of he evidence; qi) thatX V 'car plea ffr croed its conclusion that there is no conflict

K hn Jones regardiili" guilty was for conduct t lc e alRfr
:zct of 'tween August, 1984, ~a~ciiig place 0c between th poionof the alRfr

and o VaccaroAgutb184 "and 1 Augut, 1985 cadRl 46e).Rther, the two are

August, i~~~~~ss. ~Further, Vacca~ro ~4rpes,,thatie ~z rte co- opietary and form, a unified system
gent Jones testfe tact between, the governmient 1 a~nd M`gs ideln thptrial release." Brown,

in count sixteen of ~~~~trate Atkins' r~eb ard'n yaccro's guilty 410i f.2*,at '216, See a'lso United States u'

~~nt, wherein ~~~~~~~~ plea should diquaif MagitraeAtkins C d , 3 F id169, 1171 (9th Cir.
'ution of Cocaine on from [any futhr heBilReor Atonly autho-

in r beari~~~~~~~~~necessar in 1ilq8o0)Ac

85. (See California, thi case. -f[r~e frfi tures ofl bond for breach of ap-
courtesy.' Douethel n lsiid join V~ccaro' ob-perace 'Ielated conditions. I ute

ci is apparently in 1~qui. je~ztions.They furter obec tothe Magis- prov)id es other heavy pnlisfor the moat
"ncedes liability'frtetaesfnig ht1 ~teisigbi s~I'u brahnnPer, See 18
kSeS forfeiture asara '#ahdra o paet¶toiYt USii. ~ 3l46 ' Th~e Bail Reform Act is

bingte copre;r;e osmehn ietwt epect to penalties for nonaP-

L



pearance- related breaches. Bu inRl-3 8t i.90 (under Fed.R.Crim.P.

48(e), C ongress maintained" forfeiture of' 46(e), 'district court is required to forfeit-
bond, as a penalty for breach of any c9ndi- bond 'for, breach of -the bond agreement

tion f reease.Therforeunde Rue upon defendant's failure to appear hw
48(e), Iforfeiture, of bond 'isan appropriate ever, or a iceint ei ofi LJ

sntion for violationf a odition of re- ~ ture when justice so requires) United
les, `htkier the condition is peaac Sta tea" v. Ltsjan, 589' F.2d 43'6, 4388(9tht7

o"br nonappearance relate. Cf.17) fof itueof bond for'defen-

t Bec'a use we ho d thatRule 46(e), and not" dant's "failure to appa at several court"

of th BailRefor ct, co- poednsjsiied where defendant re-
irrelev forfeiture' proceedigs,, itI is I"id atlre; notic oreuiriedcorK

anI"that the~iBail Re orm Act "does' aperne eld to be adequate),~ cert. de-
not authorize forfeioule~ hr, a honappear- 4te,42Us 1, 9SO.24,6
ance-7rel~atedbreac h.' r1urtfer', 'that, the first L.Ed2d"2,87'(1979); United Statei.4 v.Plech-
boidwsisd bfoetefetve late nerf6~15l'7L2d 596, 598 (9th Cir.l978) (for~fei-"
ofithe 19`84 revsios t , iA~t likewise! t0' I boid for defendant's failur" op

~~vithout import.> pear a~~~~ffirmed where issue of whether de-
~ I h I d an breache4 conditionoflFbof,'lod"

B, Procedur~i ntitl~ment~sraisedoi frt time!~On appeal). 1

Hearing ~ ~ ~ ~ ~ deen '1'with

2%There appears to be no unifor rue, eenat scare cninon-app race-rellate4 nd
-ahig If ,ederl ,courts ~regarding,~- a ~efeh- ke~~~
dg~vis Llikht toI a 'hea hg, to determine tip rofpo I1~eoemoeapr L'
w~e'ther" n codtion of bond has been en.Acti ao oeienebod

of brach rlate be, takei ~ whnmtriig whetheIr ade
br~ached~os~instI"e ILend~a hfo anpe, breached aI trvel
toad~nant's f1l e~t~aperfi our orcmi a crime Irhll EL
pr~ceedings; in `ihat e case the breach II ~

ite `ly apa~,jd ofiue ~ r1a~.~rrsa(hrevealed a, wideds
usueally~jp f'ete opianc 1 ihd ter ce acdisccpa-l vie

Ptts e MjI 4 Staesvd ofe-~"~~

bo~i hr eed~~~bec 'F~ il o];~tdSa v Quintz&

F ~ed ~ of~- re~d odafter ~ ry

oun LIJ~~~~~b2d n kasa vdec ree~

oi~reac, cer~ en~e~[ ~S 842 ~3 ofthe shr

Bnd ~fuey Uztd ~ts ~ d c~ 1 fthe naturoftepodg'

sptiatin t~ tawng o~ft ~t~ries[ orfiturs i' the value of thelproet
tur~ rbe cho prne la cdi l~eaaporat sentence after#o c
'i on~~ fon nte'a~wnst ue4 ~~ gesceryhad the opp
ftsefI 94w ~ biys~n1 a ee , e4(~) itsfailure to d oi

aeed to reflei viabil c)94 ann

addit~n. wol ~ ~ d~l~l: ne~4s~ Rue 4.6 ar fpn n98 Sat $.S.

aside ~forfeture~[~nd ~ h). wh~ch~au A~iIL~ws 69 ,19 1987.



but stated that defendant would be granted ments to the Bail Reform Act See Act of

a further hearing to afford cross-examina- October 12, 1984, Pub.L 98-473, Tite II, c.

tion if he so desired. Id at 919); United 1, I 203(a), 98 Stat. 1976. Furthermore,

L States v. Boothmnw, 498 F.Supp. 798 originally enacted as part of the Bail Re-

(D.Kan.198 0 ) (defendant who travelled and form Act of 1966, section 3142(f) only ex-

associated with a felon in violation of his empted "orders entered pursuant to this

bond agreement was afforded a ",full evi- section," ie., section 3146. Section 3146

dentiary hearing" which was "full and governed release of defendants in noncapi-

thorough" before bond was forfeited), tal cases., Section 3142(f) was consistent

affd, 654 F.2d 700 (loth Cir.1981). with Fed.R.Evid. 1101(dX3) in exempting

L . B ueh teaorders and proceedings regarding release

31 Because the stakes are significant, of a defendant. Nowhere in the Bail Re-

we believe the better practice is to provide form Act of 1966, nor in the current Act,

an evidentiary hearing to any defendant are the Federal Rules of Evidence exempt-

requesting one. The hearing will provide ed from bail forfeiture proceedings.

an opportunity for all parties to present I

evidence on the issue of whether any condi- The only language regarding rules of

tion of release was violated. Of course, evidence in the current revision of the Bai

L where a hearing is not requested, it need Reform, Act is located in section 3142(f).

not be given. See, e.g., United States v. Section 3142(f) relates to' detention heni-

Chavez4 1987 WL 31581 (E.D.Pa.1987) (tra ings, held immediately upon the defen-

r judge decided merits of government's for- dant's first appearance before a judicial

feiture motion where the record was suffi- officer, to determine whether any condi-

cient, neither the government nor the de- tions of release will assure the appearance
of the defendant and the safety of the

~fenidant, requested an evidentiary hearing,

and the defendant expressly, requested a community." Thissetoprvdshate

decision based on the record without, oral "rales concerning admissibity of evidence

> 1 i to '' in criminal trials do not apply to the presen-

argument. ,tation and consideration of information at

2. Federal Rules oftEvidence the hearing." 18j U.S.C.1§ 3142(f). This

Federal ule of vidence11o~dx3 allowsilthe judicial officer discretion to con-

statesvthat the Ruldes do not apply to s r vrs orm o * d

ceedings with respect, to release on bail or a t co n whc a defen-U ~ ~~~~~~~~~~~~~~~dant may be released. S ee' Act of October

otherwise." The report and recoMMenda-

tion cites the dvisory committee Notesh 3 10, 1984, ub.L No. This 1984 Us.cod

to support the ,finding that the R~ules ar Cog. & Admin.New ( 1 tt)38, 23
05. However,, that l e

inapplicable in to di, ;tion hearings;"' the ont apives

bail (document * 775, pagde1,linse 2) (em- indiaten tot bi Ifeitu hearings

~[phasis in oiginal). oHowever, d a m colareful
odre tere Nes should not be held, in ac'ordance awith the

reading of the Advisory ConNmo tes cdn n
which tit retfes, o longer exists. Setion Because we reard F1dhR.es

a court of ISPsts-WSecion I of eidncaue iw re

k14(~)wa delete ,byd the,, 1984 amend-d' 1101(dX3) narrowly, because bond forfei-

3. The Advisory Committee notes on.Fed.R.Evid. 18U US.C.A- § 3142(f0. This provision is con-

I ~O1(dX3)siateslthat: 1sistentl 
with, thetyeo in iy contemp lated

proceedings viih respect to release on bai injBA Proect on Mhmn~tnad o

I I 11 11 I P~~~~rimna Justic.taddselintor-

or otherwise do~'notilcall for application of the 'a eeae .() cp 616) h

ivies of e'videne The governing sttt spe-d rer 11 s totewhIfteeiec

cifically provides: a, Igainst the accsd zRl ~a1,()o

"1informat~ion ,stated in, or offered Iin con- te Feae~all Ruei fCiialk-cdr n

Aecio whan' ordler entered pursuant to in 18 'US.cA.§34b.asafcotoe

~this section 'need not conformn to the rules considered, cleryd o iei iwciL7 ~ ~ ~~~~~~~~~~ther admaissibility of evidence in decei-,`nir1Dducda a hearing ~n h ue

f d~~~~~~~~~mdfev~enme

[I~~~~~~~~~~~Id



F[7
ture "hearings haive not been-, specifically, If Ohe Magistrate had been ruling on
exempted, and because ~the-Bal, Reform, revMocation of rele'ase -or"'detention, utiliza-
Act` only exempts'detention hearings from tion of'the probable cause'standard 'would
application of the rules ,of evidence, ,we', have been apporae How'ever, since the
hold that theFederal Rules -of Evidence iuewas forfeiture of V~accaid's bond, the

shoud aply o poceeding relating to for- probable cause 8tafldarl as no appropri
feiture 'of bond under, Rule 46(e).-' I~t "

3. Burden of P~~~~f(6]: 'Accring`-to Ple'~hth.er', ,577 F.2d at
J~l l~ 4 I 11, -i~,597, enforcement pjf a bond forfeiture is aF

~[5) I appers fro .th~r~cor thtte ~,civl ~case Baising froim as prior criminal pro-
origina ols of Ihe -erng ldb Mgs-cedns Civil, 'actions ~ enerally, require
trate Atkin~s oin ~O~ctober F5' '"han 6, 1987, were, '~fnig obe by~ pI pnderafice of theV
revocation 'of Vacc "'I reese, detentionI evidence. WeI,1 see no, significant difference
of AYccara, without bailF and 'forfeiture of ,-~~ between dclrtnof bo~nd forfeiture,
Vaccaro's bpnd.-~R 61~"itiont Revoke" sought byyj Itegoverfnmezt bere, ad the

Conditionsof ~ aridto Fo feit s3ail, forfeiture enforemeni actionilin Piepner.
documentl, ~62.Howeer bea aca- W ibelieve !Iboth are ciyil proceedings, to

charges at ~ie~11 firne ofIell~ ldrvca eealy~~l F1, r ap .ThrMr, w

Vac ~are issu erevoct Un of hoald thtf-etue lo iyn Is lim-edt
,tme, f9 1p1od6die i I'dt

5. Js~e~efre the ~ Tst~masze we hold tha by ea

aprepo~~~id~~ranc~ ~ su j hihr, oniio eease hs

inst~~d of~ proof of ~ tl[e~dne beent~iear he, I we iiese b he ds-
caus ofy1 ~~~ ,p~al ~~rabi

~hJ by the de- te~pficrO4it sidm 38b}r~ iresi FajdcNF ke

to ~ ~ [ freture
cifi~ie Whj~i~ Frel~e~ *at~io co- 5upord ~ 4denc~gthebe

evi-

sonably assure the aperic 0o ~h de- ~'~i~FF
fdndku aFth~ saeyo It Ommnunity.4
The JoeietFaII jai- ~bi ic~so't h od

to ffIt hi od'~ 1 nt # 775, {]F¶h d~ss do uy5
page~1 lis 

4
i

5
j F lines &-15. '1984, in,0 ih~ i~ ofi~Ob h is

F[~ Fi~h ~FiF ~ Li tion of documertt issuwE ~ ni}~ Apaac

slect~ion Bon~dY h. 1 Li b acr n

4* "141i F'3b Iokzatsfitention;.F d 5.shtajr ~eemn i
revoc~~ti~n ~ipon a 1fi ~ and con- bodo1et jhd.Rie4()saestt

tuioarit.

L



LBernadine D'Anna of Rusty's Bail Bonds. language of the bond contract is to be

Certain conditions are set forth in this ap- strictly construed in accordance with the

pearance bond, most dealing with defen- terms contained therein. Lujan, 589 F.2d

7 dant's required appearance for court pro- at 438.

ceedings. The bond also contains the fob In holding that the "violate no lws

lowing language: condition should be considered part of the

If the defendant appears as ordered and acondition soud be consieredat oft

otherwise obeys and performs the fore- appearance bond, we rely on general con-

going conditions of this bond, then t tract law and a reasonable construction of

bond is to be void, but if the defendant documents entered into by the parties.

fails to obey or perform any of these First, and most significant, is the reference

conditions, payment to the amount Of in the appearance bond to the Order Speci-

this bond shall be due forthwith. Forfei- fying Methods and Conditions of Release,

ture of the bond for any breach of its "attached hereto and made a part hereof."

conditions may be declared by any Unit- It is generally accepted contract law that

ed States District Court having cogni- incorporation of another document makes

zance of the above entitled matter at the that document a part of the agreement for

time of such breach and if the bond is the purpose specified. See Carnation Co.

L forfeited and forfeiture is, not, set aside v. C.LR., 640 F.2d 1010, 81-1 USTC 9263
or remitted, judgment may be entered (9th Cir.1981), cert denied 454 ULS. 965,

upon motion in such United States Dis- 102 S.Ct. 506, 70 L.Ed.2d 381 (1981); Un-

trict Court against each debtor jointly rion Pacr R.R. 'Co. v. Chicago, Milwaukee,

L and severally for the amount above stat- St. Pau4 and Pac. R.R. Co., 549 F.2d 114

ed, together with interest and costs, and (9th Cir.1976); Lodges 748 and 1746 Int'l

execution may be issued and payment Ass'n of Machinists and Aerospace Work-

L. secured as provided by the Federal Rules ers,, AFL-CIO -v. United Aircraft Corp.,

of Criminal Procedure andby othier laws 5S4 !F.2d 422 (2nd Cir.1917), cerA denied;

of the United States. 429 U.S. ,825, 97 S.Ct 79,1 5O L.Ed&2d 87

7 1- . . , *' * (1976); .tGiacona v. Marubeni Oceano

SEE, ALSO; 'ORDER SPECIFYING (Panama) COrp., 6 F.Supp. 1560 (S.D.

MkTHODS AND CONDITIONS OF RE- fTex.1985) Paey0Assocs., Inc. v. Universal

LEASE ATTACHED HERETO AND .,iWodlen.Inc, 446 F.Suppt 212 ($.D.N.Y.

MADE A PART HEREOF.' 1978).,

The separate OrderSpecifying Methods The appearance bond clearly incorporates

and Conditions of Release contained 'adc-F te lOrder Specifying Methods and Condi-

tional restrictions with which Vaccaro tions of Release. The incorporating lan-

agreed to comply, One of these was that Iguage is in all capital letters, and in larger

he not "volate any lo~calt state or federal 'tp than that of the preceding language.

laws, or regulations." A I eaIonable' reading of, the appearance

Defendants coitend that the "violate no bond, would put a surety on notice that the

laws" condion has not part of the appear- Orddr Specifying Methods and Conditions

ance lbnd, and terefore that they are not iof Release 'might contain additional condi-

liableifor any Head of that condition Ition15s by which Athe srety wouldbebound.

whichl' jmayl have' occurred. We disagree. !We find that!the- "violate no laws" condi-

[9] ,A bail bond is a contract between toi of Bond , 1 is one to which the surety,

lo the government and the defendant and his neAIed, obligated itself whhn its agent

y surety. PI~hei 577 -F.2d at 598. The 'silbed the appearance bond.

6. Defendaintsiplace great importance on the lan- interpretation to the, language. Defendant's in.

. Ge "foregoing conditions," arguing that this Aeserpretationaoenot consider the context of the

precludes forfeiture for breach of any condition whole docent and' therefore must be reject-

Listed afte th language However, we read ed.
the 'document as aNwhole, applying a reasonable

_1:~~~~~~~~~~~~~~~~~~~~~~1 -



In fur~ther support of this conclusion,,we that it cannot be held responsible for Vac--

look to two additional documents, executed carops alleged breach of the violate no laws

contempoane~u~lywith theappearace condition, since its agent only had authority

bond and the Order Specifying Methods to bind them to "appearance bonds."' This

and, Conditions of Release. In addition to argument is unpersuasive for two reasons.

signin'g tIhe' apperance, bond, AMle' First, the 'power of attoney specifically

agnM.D'Anna also 8signed a ouent, lists, four t~yp'es of pyents which cannot

entitle "Notie to Srety. Tis notice ,be guaranteed. Base upo te maxim

,informs the, surety that -forfiue fte Ain~c Uo unr 4i e~s~cizs~io aIteru~s, other

~~!II~bonda aount could folloW fromn a violation,, types ,ofpayments couldptnilyb

Of "any kconditibns of "release" (emphssi gUarantebcuehy'ae no secfi,

.oiia'The surety is further warned cy'excluded, 'Also, the garantee in

ta'l3t is important ,hat ,you read, and q-Auestion,,that Va"Iccaro w'ould ',violate no

q JI , II IInd , , ''qiers'tiAndallo h e odtso Release ,laws,, is eiitirelT difrn from -any sort Of

"f~'ii-h I~ist bfopid with, by 'the defen- payntent.,[F, It mnore 'Cloe y, r esembles the al

~dant'I ',[The' V1ioateI nob Ia tonditon of suriet'l. uaane tha Va"ccaro" would ap-
V acca its reeae is' found inSection ~Ij of par.

the 'O~ei~ Secifyng Metods~ ~nd Codi- The, second Ipasop we, hol ht gn

to~is of elease, enititlea ,Nf~V naId~ eibritbnile

1e1e~s C 'This oticefirle sr all !,conditions , forth in the Orbder Speci-

q~ 6-alund tha - ~1figffo dCntos&Release is

1~~~ Algeria 6~~~~~~costr-,uction ofth

~'ur*.bemor~ Boa~ex- ~ pearance~ond. Tef~rderSpecifying

~ecu~e 4 ~9 ~ 'L ~I~A~ Methds ~ndns~oflele~sewasr

rie nr p~rA f~ noprt~~noteaern bond,

"5~he~4end~t, ~t ~l~ha tee' dfendantforming 
Lniouet. hrfre odn

b~e~'~h[ o~d~s ~n~fthe ~p~cess 4~t~ie tions in the Irspei 7gmtod n

~ ~ ~la~' ''~~e'~ ai~tic- CohditinsofRes txcdthK

all~~se~ume~5 t~n~~en ourhol- &tonsfb& Orer~pcifingMeth-

gu~n~n~~propundedby. alleged breac o11 tyoaen laws condi-

isthat tion of B dn the record be-

teau_ fore u., ~ ~ ' 'nti su is 1
rn~~~~~~~~~~~~~~o

li~~it~dt ~ U~'~j~~1 to' pro- gust 4,18r'~h~drVcaowas
payments, ~~~~~~~Oron reeaeuneth [ea o Bond * 1,

f1esi~ ~ l~ 'ildarge 'iss uedjA ' FVapl~pea agree-

~~~~~~~~~4brp the plea eoi'e& Facts, committed between Au-

to hi Calfor- gust."i l9l4ad ]August. ~985.sin~ce those axethe

niap¶~a ' to r~d4 ~the Magistrat's , dates the However, ther

~'epot i~o~s rf& te ple ~greme~t. al pI~ a~r~ itsef. Wic Apparently was not
tl~o~ no eidenc of he pla ~s resened a sebyv1gtrt 'itsVaccaro's culpa-

Vaccar'sj harin& usthemore, pon haring bility taxI ~toczin no about August 10,

of V~cai~os ple, theMagisrate ssume that 1984. n 1 liey eoeOtbr 1984.



lent is now a part of the record (document condition of release that the defendant

7 -778). Furthermore, Vaccaro does not "shall not commit a Federal, State, or local

)ntest the validity or terms of the plea crime during the period of release." There

'tgreeent Therefore, we find the prepon- is no space provided for a check mark or an

fl' erance of the evidence supports the con- IX" next to'this condition. A reasonable

A, k lusion that Vaccaro did violate a federal understanding of this is that this one condi-

aw while on release. On that basis, we tion applies to all defendants receiving this

eclare a forfeiture of the $100,00d bond form. It is not an optional condition that

rsued July 5, 1984, (Bond # 1). Fed.R. may or may not be designated, depending

Lurim. 46(e). This declaration of forfei- on the circumstances.

ure is made without abridging the right of Indeed, this construction is consistent

he surety to' move to set aside or remit the with the 1984 revision of the Bail Reform

Eforfeiture, consistent with Fed.R.Crim.P.' Act. Pursuant to the Act, the "commit no

16(eX2) and (4). crimes" language is a condition imposed on

all those released" under 18 U.S.C.

3. Conditions of Bond # 2 § 3142(c). Additional restrictions may ap-

[12] Bond # 2 presents slightly differ- ply, if the judicial officer deems it neces-

ent issues to us. Bond # 2 is the $250,000 sary. See 18 U.S.C. § 3142(c). But the

appeal bond, issued on June 11, 1995. The "commit no crimes" condition definitely ap-

bond documents consist of the appearance plied to Vaccaro when he signed the June

All bond (document # 502) (which is a pnnted 11, 1985, Order Specifying Methods and

form identical to the appearance bond is- Conditions of Release.

r sued in Bond '* 1), a power of attorney n In holding that the "commit no crime"

L (attached to document # 502), and an Order condition 'is part of the appearance bond,

Specifying Methods 'and Conditions of Re- we apply the same reasoning to Bond # 2

lease (document # 5,03). as we did to Bond # 1, The same language

V , nThe Appeance Bond contains the same incorporates the Order Specifying Methods

general guarantee found in Bond # 1 by 'and Conditions of Release into the appear-

the surety that the defendant shall appear Iance bond. A reasonable reading of the

hVr_ 
' in compliance iwith all court orders; defen- bond contract should have put 'Classified,

Idants fallrel. to comply with the "fore- the surety on 'Bond 2, on notice that

going conditions' would result in forfeiture ",additional conditionslniiight be found in the

'Iof the bond amount' The bond ,also in- Order Specifying Methods and Conditions

chides the sentence, "SEE, ALSO, ORDER aof1 Release. 'In guaranteeing the appear-

'JSPECIFY G METHODS AND CONDI- ance bond, Classified not only guaranteed

TiONSIOF REIEASE ATrACHED HERE- that Vaccard w ou'sIappear, but that he

'TO AND [ MADE' A PART, HEREOF." 'would comply with lall other conditions of

Tbis sentence is inalla capital letters, and a 'his release. A'y viatibn by Vaccaro will

type ,largerE than the p-evious paragraphs, subject Classifid t, liability on Bond *2.

just as, in Bond 1. In further sua of ur finding that the

The, Order 1,Specifying Methods and Con- "comit no ,rimes" condition is one to

ditionillof Release places additional restric- which the'surey was obligated, we refer to

tions on Vaccaotss release pending appeal, United j'tates v. Cael, 480 F.Supp. 588

but'is in a slight different form than the 
cu.P.R.1979). In 1it case, the district

'Orer in Tond *,.The form lists several court oered fo of a bond based on

possible restrictions; in all instances, save facts slar toand. In Chapel,

- lone, a Ispace'~pear5 where certain applica- ladefendnt posted la csh bond through a

, ble colbnditions may be1 designated with a 'u' s y, under'condtions that defendant ap-

,¢ chick mark nor an "X". The one exception He at all court prcedings. A separate

is jsndition l number 1, which states as a Order 4"o and Conditions

ve 'different f~rmat of the 'Orde SpeIfying o e the'1J94 amendments to the

'M~hod'~id onditions of Release used In B7l~eoinAt I



of Release required that defendant "sur- ,differ. -In Bond #1, Vaccaro promised
render any passport'he may possess." Id that he would "break no laws" while on 7
at 590. Upon his failure to do so, the court release. In Bond * 2, Vaccaro's promise

.!ordered defendant's bond forfeited. was that -he would "commit no crimes."
ThIe district copt dismissed defendant's > Presumably, the purpose behind each con-

contention that his 'faiure to com`ply with edtion is thesame, -ie., to keep defendants n
g3,Xthe ugnoappearance-rlated condition did not' from engaging in further criminal activity.
C!ti ltIconstitute a violation o1,,f an ",,appearance However, we find ,troublesome the phrase-
bond," and therefore 'could not be .thebasis jology of, the "committ no crime" condition. 7
for confiscation of the bond. The court Instead,,of proscribing merely the violation

6held that both defenda t and, surety were lf lawss,itwhich violation can occur without L
obligated to pay the amount tof n e boni -intere ontof 'the criminal justice system,
Even though t'e surety 'was unaware of fthe cdndition ofBond #2 cannot be broken

,e tpasspot condition when he signed the without somedlaration by ajudicial off; L
bnd, '-and even though! fthe appearance eer that a, crimne has been ommittd. For

;bond diid not contain language ereb the exarnplel ien a prson runs a red light, a
rd~r Spe44yif M- e thods onit b it however, a crime

of 13ie was1 incoigporated te lap-, C r rpt have b iommittedO de-
peaacebbdth coui ICar the sure- pningoi~t~ hr exists some de-
ty 1 kn cistutie nw ld of ~ens uhasncsiy

i~~~~~ ~ Of :0 WW0

Mellos n Cnitinko Rlee T .~ mmtpprme"condition is
&~p~th arey a ~ ep~iei~dcrmi~ Un~C Sa~eFv $ntag,826 F.2d 499

n8, tdIJri e h a sda7mfa~rer 7~i,1~.~hr;snig was arrest- L
Sp 6 Ig~me'liod adC diiOf djdca-g it ugtrafficking on

c "!pn~cual aae e r fin posted rea
~~me o~th ~ ~ s~t~~as~uiity of ~a cash bond of

aft~rx~adiig~ i ii~ h ~1w~p~p~- ~ ~on~tidnf Satiago's bond

whic~ ~ vio~ti~Ai ~ask~o~ by Wat ~ ~not ~o~wmita Federal, state.

~~ L~~~A~~~ ~ ~ ~ ~ ~ [tlie ~~~~period o i 7
i4 '~~~ ~ <~~ l~~ai~~t~~go t anI indictment that

?Iurikl bn~b~ilbo~ids. iti~ ai'l~d~ ~ VH l'ictment of July~~ ppesrance ,~~ 8%. diio Alg offenses were
ores fi9h Ige n ~ idcmn On

__ ~ ~~~~~~~~~~~ ~~~~~~u~~perceding indict-.7

~hO~A~ ~ l!E~ !III~~C[E1 ~ ~~tha~urd Ween January 24

~0V~ ~ te~ie~ a~deentSo hearing, at f

l's.~kd~~ I ~~ne XfOZ~SiV~ § 3142(f). At the

t li Film~aniao' drug
ih4 ~IkI~o # nta m~ae~~~3' fe ering

~~ ~ Ithe~~ corn- ~ ~ rev~~ked San-
I~ ~ ~ ~ o '~~pr ~f alrdhi etie

a I~ x~Ito e ~~~~that probable [
~~rp~cl~~ed~ ~~ ~i2 ~ Ithad committed

t enile that he posed a
ti!ns ~ ar1~tand that no con.

L
7
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ons of release would reasonably assure less than conviction of a crime committed
safety of persons and the community. on release. None of the defendants in the
These are the findings required in or- instant case raise this issue, either, but this

to revoke the release of a person under Court feels compelled to address it.

U.S.C. § 3148(b). The condition of release signed by Vacca-

antiago subsequently pled guilty to ro in Bond,# 2 was that he would "commit
'e counts charged in the superseding no ... crime" (emphasis added). The

tmment. In the plea agreemente the government suggests that the California

r 3rnment agreed not to prosecute Santi- indictment charging violations of Federal

L for crimes charged in the February 7, law while Vaccaro was on release, is a

i,_8o, complaint, but stated that it would sufficient basis on which to forfeit Vacca-

s rm the district court of Santiago's f roe's appeal bond. We disagree. An indict-

C lies and those charges, for purposes of ment does not constitute proof that a crime

tencing. It was not until after accept- has been committed, Tot v. United States,
the guilty plea that the district court 319 U 463, 6 S 1 87 LEd. 1619

ered Santiago's bond be forfeited. (1943); rather, it contains charges that

L in appeal,-the surety on Santiago's bond must be proved beyond'a reasonable doubt.
ued, inter alia, (1) that Santiago never Ex parte Bain, 121 U.S. 1, 7 S.Ct. 781, 30

ached any condition of his release bond, L.Ed. 849 (1887). Although we don't be-

i (2) that a judicial officer never made a Bieve a conviction for a crime committed on

L ding that Santiago had breached a condi- release' is a, prerequisite to a Rule 46(e)
ai of his release bond. In finding that a

n of hieleaseb sucha finding the forfeiture, we do hold that mere indictment
iicialrofficer did make such a finding, the

lth Circuit relied on the dMagistrate's
' dings at the 'detention hearing, which We Vreiand' this case to Magistrate

iring was held, at least in part, to deter- Phyllis Halsey Atkins for a further hearing

ne whether Santiago should be detained at which evidence will be heard on whether

i his bond revoked The- Magistrate defendant John Vaccaro breached the con-

de fndinigs sufficient i justifySantia- dition'of Bond # 2 (the appeal bond), that

is detention and revoation of 1lease he commit no federal, state, or local

;ording to 18 U.S.C. § 3148(b). Santia crimes.' Bond #2 should not be forfeited

, , d826 F2d at 504-05. 'Section ,3148(b) unless 'th Magistrate finds, by a prepon-
.ly regqires a finding Of poable use to deranie of the evidence, that a breach has

lieve that a person , om t occurred. The hearing shall be consistent

r ime whilei on release. But, as we stted with theters of this Order.
rlierW,'min 'isdecision do'not~ ., 1br " ieve

pLobab cause d aidd ois ifficient IT HIS, ,,THEREFORE, HEREBY OR

ten~ulng tt a Rle 6(e fofeiureand DERED thiat!Bond * 1, issued July 5, 1984,

teriinizg whetherR S onedition 'release is declared Fdrfeited, in the amount of

Li s been violated. Teeore, we dishagree $100"

ith 'the Stiao diin, insofr rs it iT IS FURTHER ORDERED that this

tggests that forfeiture Qf bond is' i8- causeis Remnded to Magistrate Phyllis

L 1le upon showing probable cguse of Halsey Atkins for the sole purpose of de-
eachL terminiirg whether Vaccaro committed a

An issue not raised by the appellaht in crimed after July 11, 1985, in violation of

ntiago, and therefore not addressed by Bonhd&'#2. TThe Magistrate shall hold a

Lle court, is whether the! i"commit ,no hearing on this issue, at which the Federal

ime" condition can be shown by anything Rules of Evidence shall apply. She shall

* We find no basis to disqualify Magistrate At- 10. ,We ,pint, out that Vaccaros guilty plea to

la., kins from presiding over further proccedings in counZ sxof the California indictment will not

this case. sev as a basis to forfeit Bond #2, since the
-plea was for an act committed before Bond # 2

IS,,,, ~~~~~~~~~~~~~~~~~~~~~~was issued.
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thereafter file her report and recommenda- Act, but rather on the absence of a specific

tion which shall incorporate her findings, exception to their applicability in bond for. [N

hIT IS FURTHER ORDERED that' Bond' feiture proceedings.
#2 shall, not be forfeited unless the Magis- The issue gto be determined at a bond
trate finds by ,a preponderance of the evi- forfeiture proceeding is whether a condi-

dence that Vaccaro did commit a crime., on f the bond has been breached. In

order-to do this in a manner that affords all
ON MOTON FO RECONIDERAION 'parties WIt 'due process of law, the bond

Plaintiff, the United State is,' has filed a ae muth be onstrued and ftual
motion for 'rtreconsideration (document fIgs, mInkust1 be aondtermine wheth-
#f789)indm, must be made to determine whethA

(docImet, 788). Specifically, 'pintiif er the defendant did, in fact, perform some

obje to our ruling thiat the eFederai Rles pohtd, act, or fail to perform some ob- L
of0Evidence shall apply in'all bond'orfe2 ligatory' a t This proceeding is far enough

ture ,proceedings, and that ihe pary seek- removed from the issue of revocation of a

ing [forfeiture tof the, bed shall prve defendant's release that we do not believe V
brach 'of ,the d agreemeit by 'a 'prepon- thaIt it as within the exception of Rule

derance , of thLevidence. Defendant has 1101(.'

fi wled ~pp~ ioto the motion for rcon- t nFar' Aeh samereasons, the burden of
sideratio~ Wdpcumentai IF1 808), 'F and the prpof n"ust be a preponderance of the evi-
go ire has f l y omn dence Thein rem forfeiture statutes and
t 810). or+3;4 noticeihhe tatd rei inafer, cases toth which plaintiff refers are inappo-

th6 gov5i-nrnen $ motion foi Fronsidera t '.lTh "bude d of proof in most of those
dnis delnied 1FF, ~ ' ste., ,

I.IL'~f 1,~ thII sisstby statute; there is no suchCOPtrar gat lplaintPIf' allegaion gvrig bond forfeitures. In the
Cour ~ia no~"com~etey ~go~ed the a~s~~c~ f a tatuorydirective to the con-

p R.4 0 we ( ,e it prudent to adhere to

variance ythj]laintif's F I thit 15 at t{ generall acceptedburden of proof in

thttcrne ]h1 t' 1 - ~,preponderance of the evi-

abrogatoifRieliid; cnW edo W finthie point out the distinction we
not cassiy [bn~I frfeiure ~~dins as se~ ~ti-een depriaiosoflberty or prop-

th e4t t reae pkbil erym iefollowed by an opportunity to
erwise~ .. ~.. Wbile co such deprivation, and those depriva-

pro s~vn re~~ct r~las~ n b i ons (1' t reore final in nature~ We see
'or' ~ r sI~cif~allj ecepted bond 44f feiture proceedings to be of theE
Irom[ apI~ca~on of te Rul~~0f Ev~en~e, atter, itp and believe that proof must be L~

we do!n t~t4ec~t~ o nld by ~ ~drne That some depriva-

bond forb F' IFFIF FV F osfh orer type are possibe upon
sically cii nrcF~~~. ~ es~soigis of little import here.
find iany auhLt i ot~g e~lsi

ca n prp~ y~ani ~ FI S~'TEEFORE, HEREBY OR-

Fur~hen~r~Fthe ~'~ DEED Ft4 planits s motion for recon-
conluip ~ 4espot~5 sdem~i( 5 umnt #789) is DENIED. F

Federal ~ of vidence uponthe Ian- IT IS UTHER ORDERED that defen-
guage o~se~i~3142(e)~f ~he[F~ai~Refo r~m dapit's reus for reconsideration of our

* The Coui~~' otcei h decisioni in Reac- other Court,` where the analysis of the facts and
or~ no 25,31k.Ld law cane in'form our own decision. In that case-

645 (9~)4l~ei th~Lh~i~~f te Virinia the ourtaj's` concluded that proof in a civil

Supr~n~C~ut1 rale~1 0kon. lthugh fofiure acdion must be by a preponderance of
not in~ing recden ~i ~ii &~t, w donot the 'ev4enoce-

F 1,.~~~~~~~~~~~~~~~~~~~~~~~~

r



atea 719 F.App. 1S23 (WMDokL 1969)

)rder denying defendant a jury trial on the for liability under § 1983 was present. 42

forfeiture issue is DENIED. U.S.C.A. 1 1983.

finv ~~~~~2. CivUl Rlghts 4-206(1)

L 2. RSYSTEM Discharged town employees needed

only to establish unconstitutional conduct

of town trustees to sustain their § 1983

! action, notwithstanding that the trustees

Ramona Raye MATLOC1K, Phllip A. allegedly treated employees in unprece-

Sheponad Rarlye GenTLoCK a, Phnli dented manner, since trustees were un-

Shepherd, Farley Gene Jordan, and questionably policymakers. 42 U.S.C.A.

Hubert Coy Gilbert, Plaintiffs, § 1983.

rOWN OF ARRAH, OLAROMA;3. Civil Rights Q-145

TOWN OF HARRAH, OKLAHOM; Absent evidence that employees who

Board of Trustees of the Town of Har- resigned from their employment with town

rub, Oklahoma4 Gary MLxon, lndividu- were constructively discharged, employees

ally and as a Trustee of the Town of constructe di1983ec mpo yees

Harrah; Kevin Spaeth, individually and could not prosecute § 1983 action. 42 U.S.

as a Trustee of the Town of Harrah; C.A. § 1983.
Ben Jorski, Individually and as a Trust. 4. Administrative Law and Procedure

ee of the Town of Harrah; Louie 6>501

Anderson, Individually and as a Trustee Civil Rights e210

of the Town of Harrah; and Bob J. Social Security and Public Welfare

Collier, Individually, Defendants. v619.5

No. CIV-88-1097-A. Town and town trustees were not es-

topped from asserting resignation of for-

United States District Court, mer employees as defense to employees'

W.D. Oklahomna. § 1983 action by findings of Oklahoma Em-

Aug. 24, 1989. ployment Security Commission that em-

ployees were free of misconduct and acted

on belief that, if they did not resign, they

Former town employees brought ac- would soon be discharged; it was doubtful

tion against town and town trustees, alleg- that Commission was acting in judicial cu-

ing civil rights and state law violations. pacity when findings at issue were made

On cross motions for summary judgment, and legal significance of the findings large-

the District Court, Alley, J., held that (1) iy turned on determination that employees

employees who resigned could not prose- had constitutionally protected property in-

cute § 1983 action; (2) employees had no terest in their jobs, which they did not.

property interest in jobs at time of dia- U.S.C.A. Const.Amend. 14; 42 U.S.C.A.

charge; (3) material issue of fact existed as § 1983.

to whether expressions protected by First

Amendment were motivating factors un- 5. Constitutional Law 6-277(2)

derlying discharge of employees; and (4) Notwithstanding ordinance setting out

employees' state law tort claims were number of bases for removal of town em-

barred by Oklahoma's Governmental Tort ployees in classified service, town employ-

Claims Act. ees had no protected property interest in

Plaintiff's motion denied; defendant's their jobs at time of their discharge in light

motion granted in part and denied in part. of Oklahoma statute providing that "re-
movals, demotions, suspensions, and lay-

offs shall be made solely for the good of

1. Civil Rights e-198(2) the service," and accordingly, employees

Given that individual defendants were could not maintain § 1983 action for depri-

municipal officials, state action required vation of property without due process.
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter

RE: Proposed Amendment to Rule 49(c) Regarding Notice by Fax

DATE: March 27, 1998

Attached is a portion of the report on the "Eastern District of Pennsylvania
Fax Noticing Local Pilot Program." Members of the Committee may have
received the entire report as part of a mailing last fall; the entire report is
approximately 100 pages long and is bound in a powder blue cover.

Also attached are several pieces of correspondence urging the various rules
committees to adopt the amendments proposed in the Report.

Of particular concern to the Committee is the proposal to amend Criminal
Rule 49(c) which would permit the clerk of the court to "...forward by facsimile or
electronic means, consistent with any technical standards that the Judicial
Conference of the United States may establish,..." Virtually identical language was
proposed for Appellate Rule 3(d) and Civil Rule 77(d).

This matter is on the agenda for the April meeting.
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

U.S. COURTHOUSE
INDEPENDENCE MALL WEST

601 MARKET STREET
MICHAEL E. KUNZ PHILADELPHIA PA 19106-1797 CLERK'S OFFICE
CLERK OF COURT 

ROOM 2609
TELEPHONE

September 10, 1997 (215) 597-7704

K

F Peter F. McCabe, Secretary
Committee on Rules of Practice and Procedures

of the Judicial Conference of the United States
L Thurgood Marshall Federal Judiciary Building

Washington, DC 20544

Re: Federal Rule of Civil Procedure 5(b)
F Federal Rule of Civil Procedure 77(d)

Federal Rule of Criminal Procedure 49(c)
Federal Rule of Appellate Procedure 3(d)

Dear Mr. McCabe:
FI
_- Enclosed please find recommended amendments to the above-referenced rules of

procedure. This submission includes an executive summary and recommendations, the Eastern
District of Pennsylvania Fax Noticing Local Pilot Program report, our February 1995
recommendation for amendment to Rules of Civil Procedure 5(b) and 77(d), and the current
Eastern District of Pennsylvania Report of Automated Systems and Technological Services.

Please let me know if I can provide any additional information which may be of use to the
committee in considering these amendments. I am available to appear personally to provide any
additional information on this matter that the committee requires. Also, I would like to extend
an invitation to any member or representative of the committee to visit our court to observe ourL programs.

I understand that the newly established Technology Subcommittee of the Committee on
Rules of Practice and Procedures of the Judicial Conference of the United States has been chargedr with considering our proposed amendments to Federal Rule of Civil Procedure 5(b) and 77(d),
as set forth herein. Since there have been membership changes in Judicial Conference rules
advisory committees, I have included our prior submissions along with this submission to all
current applicable committee members.

L



Mr. Peter F. McCabe
September 10, 1997
Page 2 of 2

Thank you for your time and consideration.

i

Very truly yours,

Michael E. Kunz
Clerk of Court r

c: Honorable James K. Logan L
Honorable Will L. Garwood
Honorable Alex Kozinski E
Honorable Diana Gribbon Motz
Honorable Pascal F. Calogero, Jr.
Luther T. Munford, Esquire L

Michael J. Meehan, Esquire
Honorable John Charles Thomas
Honorable Walter Dellinger
Robert E. Kopp, Esquire
Professor Carol Ann Mooney 4
Honorable' Frank H. Easterbrook
Honorable Paul V. Niemeyer
Honorable Anthony J. Scirica
Honorable David S. Doty
Honorable C. Roger Vinson
Honorable David F. Levi
Honorable Lee H. Rosenthal
Honorable John L. Carroll
Honorable Christine M. Durham
Professor Thomas D. Rowe, Jr. LJR
Carol J. Hansen Posegate, Esquire
Mark 0!.',KAsa'mni, Esqu6ire
Francis H. Fox, Esquire
Phillip A. Wittmann, Esquire
Honorable Frank W. Hunger F
Honorable Adrian G. Duplantier
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V C: Sol Schreiber, Esquire
Professor Edward H. Cooper
Honorable D. Lowell Jensen
Honorable W. Eugene Davis

L Honorable Edward E. Carnes
Honorable George M. Marovich
Honorable David D. Dowd, Jr.
Honorable D. Brooks Smith
Honorable B. Waugh Crigler
Honorable Daniel E. Wathen
Professor Kate Stith
Robert C. Josefsberg, EsquireL Darryl W. Jackson, Esquire
Henry A. Martin, Esquire
Roger A. Pauley, Esquire

L Professor David A. Schlueter
Honorable William R. Wilson, Jr.
Honorable A. Jay Christol
Honorable James T. Turner
Richard G. Hetzel
Professor Daniel R. Coquillette

L Professor Alan N. Resnick
Professor Daniel J. Cupra

L. Gene W. Lafitte, Esquire
L
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Executive Summary and Recommendations

L
Fax Noticing

Based on the positive experience acquired during the United States District Court for the

Eastern District of Pennsylvania's fax noticing local pilot program, we respectfully request

reconsideration of our recommendation to amend Federal Rules of Civil Procedure 5(b) and 77(d)

and further recommend that consideration be given to amending Federal Rule of Criminal

Procedure 49(c) and Federal Rule of Appellate Procedure 3(d).

C The Eastern District's program was designed to expedite case processing procedures by

providing required notice of judicial opinions and orders which rule on motions or schedule

judicial proceedings or trial dates, in a more timely manner via facsimile with the consent of the

recipients and at considerably less cost to the federal judiciary.

L The fax noticing local pilot program has been operational for 15 months. Participation in

the local pilot program is voluntary and has been endorsed by the judges of this court and

enthusiastically supported by members of the bar. Since May of 1996, the average monthly rate

of fax noticing for all civil and criminal docketed orders and judgments is 67 percent. This rate

would be even higher were it not for the considerable volume of pro se litigation filed in this

district and managed by the court. In our experience, pro se litigants are less likely to have access

to facsimile equipment.

Ihis local pilot program is consistent with the philosophy of the Judicial Conference of the

United States to better utilize available budgetary resources. The issue of resources is addressed

in the Long Range Plan for the Federal Courts as follows:

L & ~~~i h ogRnePa orteFdrlCut sflos



'RESOURCES-human and economic-provide the means for the federal courts to carry out K
their mission. The near future will continue to be an era of austerity as far as federal

budgets are concemed, and the judicial branch will have to do more with less. The plan LE
contemplates that the federal courts will have to redouble previous efforts to cut red tape,

streamline the budget process, add flexibility to personnel and&procurement practices,

decentralize decision making, and eliminate inefficient and unnecessary activities."1

After only 15 months of program experience, the statistics demonstrate that fax noticing produces

substantial cost savings while increasing efficiency and productivity. Li

This local pilot program is also consistent with Judicial Conference technology goals set K
forth in long range plan recommendations 69 and 70 as restated below:

Recommendation 69: Use of court related technology should be expanded to improve the

ability of the federal courts to provide efficient, fair, and comprehensible service to the

public.- 2

"Recommendation 70: The courts must remain current with emerging technologies and

how they can be employed to improve the administration of justice generally."3

If approved, these proposed amendments will support the Judicial Conference vision of the role

of technology in United States courts. In addition, fax noticing will equip clerks of court with K
a modem technological resource, which is readily available at minimal cost, to process the

massive volume of work typical in clerks' offices across the country. We can identify no K
downside to this program. K

Further, this pilot program is in keeping with Judicial Conference philosophy on the use

'Long Range Plan for the Federal Courts, Judicial Conference of the United States,

December 1995, p. 107.

31bid. L
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of technology in civil litigation. In The Civil Justice Reform Act of 1990, Final Report, the

Judicial Conference acknowledged the potential savings which could be realized through the

appropriate use of technology and indicated that these initiatives should be encouraged. The

recommendation is set forth in Measure 8, and it reads:

"The Use of Electronic Technologies in the District Courts, Where Appropriate,

Should be Encouraged.

The prudent use of modem telecommunication and other electronic technologies has the

potential to save a significant amount of time and cost in civil litigation. The federal

courts have been expanding the use of such technologies and are planning a number of

K future initiatives in this area."4

L, We respectfully renew our suggestion that Rule 5(b), which provides for service of papers

by hand delivery or by mail, be amended to allow for service by litigants by facsimile or

electronic means, as follows:

o "...Service upon the attorney or upon a party shall be made by mailing it to the attorney

or party, or by mailing it to the attorney or party at the attorney's or party's last known

address or, if no address is know, by leaving it with the clerk of the court, or sending a

facsimile to the Mttorney or party or by utilizing electronic means consistent with Bny

As technical standards that the Judicial Conference of the United States may establish. If the

judge to whom the case is assigned determines that because of economic disadvantage by

a party that service by means other than personal hand delivery or mailing would not be

in the interest of justice, h e may ener a scheduling order mandating that service may only

be made by hand delivery or mailing. Delivery of a copy...."

L
In view of the overwhelming success of the program, we recommend that the first sentence

d of F.R.C.P. 77(d) be amended in order to permit the clerk to serve notice by facsimile or

4The Civil Justice Reform Act of 1990. Final Report, The Judicial Conference of the
United States, May 1997, p. 4.



electronic means, as follows: L

"...the clerk shall serve a notice of the entry by mailJ fa cr es xhi.h

must be consistent with any technical standards that the Judicial Conference of the IlniteId

States may establish. in the manner provided for in Rule 5...."

We also recommend that F.R.Crim.P. 49(c) be amended to permit the clerk to serve notice by L

facsimile or electronic means, as follows: I

"...the clerk shall mail to each party, or forward by facsimile or electronic means'

consistent with any technical standards that the Judicial Conference of the United States

rmay establish. a notice thereof.."..

We further recommend that F.R.A.P. 3(d) be amended to permit the clerk to serve notice of

appeal, as follows:

"The clerk of the district court shall serve notice of the filing of a notice of appeal by

mailing, or forwarding by facsimile or electronic means, consistent with any technical F

standards that the Judicial Conference of the United States may establish, a copy to each

party's counsel ... "..

The proposed amendments would afford clerks of court maximum flexibility in performing tile 2

noticing task by providing two additional forms of notice, facsimile or electronic means. District

courts would be authorized to implement one, both, or neither of these provisions of the nfle.

Facsimile or electronic noticing would not be mandated.

As predicted in the original proposal (Section 2), as a large metropolitan court, the Eastern

District of Pennsylvania's overall time and cost savings are impressive in view of the substantial K
volume of orders processed in this district. The savings attributable to fax noticing include

postage, photocopying, envelopes, and most importantly staff time associated with first class mail

r



L
noticing. In addition to cost savings, this rule change would enhance the administration of justice,

both in areas of procedural fairness and in the public perception of the court as dedicated to the

prompt handling of civil and criminal matters.

We recommend and strongly support these proposed amendments, because the Eastern

District fax noticing local pilot program has unequivocally demonstrated that fax noticing of

orders and judgments is an effective and economical alternative to notice by first class mail. A

program achievement report documents our research and provides empirical information and

analysis to support our findings (Section 1)- Fax noticing implemented under our procedures

reduces the staff time required to process orders and judgments by 40 percent. Each time counsel

who is a recipient of an order or judgment opts for fax notice rather than first class mail, we

realize a 72 percent cost savings. We are also impressed with the high level of attorney

satisfaction and the absence of complaints concerning the program. Fax noticing represents an

opportunity for the judiciary to implement a cost saving measure while providing required notice

more efficiently. Our experience with this program should benefit the entire federal court system.

Clearly, fax noticing cannot categorically replace first class mail, because some parties and

attorneys do not have access to fax technology. Unrepresented parties and prisoner litigants will

L continue to require first class mail notice, and extensive administrative attention will be required

to process these cases. The administrative demands resulting from the burden of sending orders

L to "notice counsel" also add significantly to the workload in clerks' offices here and throughout

the country. While fax noticing cannot address these issues or the substantial administrative costs

Uw of pro se litigation, it can offer a notice alternative which greatly improves administrative

efficiency and reduces administrative overhead in the majority of cases. Achieving this blend is

L essential in the current administrative environment.

Ln , In order to adjust to the current austere budget climate, we must contain and reduce costs

whenever possible, without compromising our mission. The Rules Committee should not discount

the time and cost savings these proposed amendments will produce for the entire federal court

m system if approved. Since the Rules Enabling Act contains procedures to expedite the amendment



process, we respectfully submit that these proposed amendments merit such treatment and that 0

authorization should be provided to establish a national pilot program in a select number of district

courts.

For the reasons set forth above, we strongly recommend consideration of the proposed l
amendments to Federal Rule of Civil Procedure 77(d), Federal Rule of Criminal Procedure A')(-)

and Federal Rule of Appellate Procedure 3(d). We also respectfully renew our request for .

consideration of our proposed amendment to Rule 5(b), which would permit service by electronic

means.

LI

F..
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OCT-2i-1997 15:42 CLERK OF COURT-E.DIST.PA. 215 580 2164 P.01

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

US COURTHOUSE

600 MARKET STREET
PHILADELPHIA PA 19105-1757

MICHAEL E. KUNZ CIIS ORne
CLERK OF COURT ROOM 26Q0

October 20, 1997 (215)

Peter F. McCabe, Secretary [
Committee on Rules of Practice and Procedures

of the Judicial Conference of the United States
Thurgood Marshall Federal Judiciary Building I

Washington D 20544

Dear r. be

Enclosed please find a letter from the District Clerks Advisory Group supporting thk propoed
amendments to F.R.CivP 5(b) and 77(d), F.RCrim-P. 49(c), and F.R.AP- 3(d) r ng the
facsimie/electronic service of notice.

I respectfilly request that this be frimished to the committee members who wiil evaluating F
the proposed amendments.

Should you require any additional information concerning the recoithiiton for [
amendment, please do not hesitate to' contact me. WPJ

~Very truly yours,

MICHAEL E. KUNTZ
Clerk of Court

Lj
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

r ~~~~~~~~~~~~~~~OF THEL JUDICIAL CONFERENCE OFTHE UNITED STATES
WASHINGTON, D.C. 20544

ALICEMARIEH.STOTLER CHAIRS OF ADVISORY COMMITTEES
CHAIR

WILL L. GARWOOD
PETER G. McCABE APPELLATERULES

SECRETARY
ADRIAN G. DUPLANTIER

BANKRUPTCY RULES

PAUL V. NIEMEYER

L CML RULES

W. EUGENE DAVIS

r1 November 24, 1997 CRIMINAL RULES

L FERN M. SMITH
EVIDENCE RULES

William S. Brownell
[7 Clerk

District Clerks Advisory Group
156 Federal Street
Portland, Maine 04101

[7 Dear Mr. Brownell:

Thank you for your suggestions on behalf of the District Clerks Advisory Group to
r Appellate Rule 3(d), Civil Rule 5(b) and 77(d), and Criminal Rule 49(c).

The proposed suggestions on fax noticing were received and will be reviewed by the
r chairs and reporters of the Appellate, Civil, and Criminal Rules Committees; the Civil Rules
L Agenda and Policy Subcommittee; and Gene W. Lafitte, Chair of the Technology Subcommittee

of the Committee on Rules of Practice and Procedure.

We welcome your suggestions and appreciate your interest in the rulemaking process.

r (
Peter G. McCabe
Secretary

cc: Honorable Alicemarie H. Stotler
Chairs and Reporters of the Appellate,[. Civil, and Criminal Rules Committees
Civil Rules Subcommittee on Agenda

and Policy
Gene W. Lafitte, Esq.
Professor Daniel R. Coquillette



UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF TEXAS

MICHAEL N. MILBY (7131 250-5400
CLERK OF COURT
P.O. BOX 6,1010 Fax (7131 250-5014 V

HOUSTON, TEXAS 77208 WWW.txs.Uscourts.gov

October 10, 1997 97-AP-J

97-CV-P
Michael E. Kunz 9
Clerk of Court
United States District Court
Room 2609 X9|7 \ AdR lz
601 Market Street 7
Philadelphia, PA 19106-1797

Dear Mr. Kunz:

Thank you for forwarding your recommendation for amendment to the Federal Rules of
Civil, Criminal and Appellate Procedure to allow electronic noticing of orders and judgments. I
certainly endorse this amendment.

As you know, the Southern District of Texas has been faxing orders and judgments in civil,
criminal and bankruptcy cases since June, 1994. Our program, like yours, has been enthusiastically
supported by the court and the bar. Presently, approximately 80% of all orders noticed to attorneys L
are faxed to their offices. Our system differs somewhat from yours in that we image the orders on
high speed scanners and then electronically transmit the image to the! parties via a pool of fax
modems. 'We have reports from a database that reflect the party to whom notice was given, case and
instrument number, fax number, time of fax, and duration of transmission confirming receipt. I am
enclosing a copy of a video presentation we prepared explaining our system and its benefits. Please
feel free to use it as supportive of the concept to electronically notice judgments and orders. l

Sincerely,

Michael N. Milby
Clerk of Court

Encl. - 44Xa

cc: Hon. Lee H. Rosenthal
Mr. Peter F. McCabe (w/encl.) ,/ L



L.
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

OF THE

JUDICIAL CONFERENCE OFTHE UNITED STATES
WASHINGTON, D.C. 20544

ALICEMARIE H. STOTLER CHAIRS OF ADVISORY COMMITTEES
CHAIR

WILL L. GARWOOD
PETER G. McCABE APPELLATERULES

SECRETARY

ADRIAN G. DUPLANTIER
BANKRUPTCY RULES

PAUL V. NIEMEYERe CIVIL RULES
November 20, 1997

W. EUGENE DAVIS
CRIMINAL RULES

L
FERN M. SMITH
EVIDENCE RULES

Michael N. Milby
Clerk of Court
P.O. Box 61010
Houston, Texas 77208

Dear Mr. Milby:

Thank you for forwarding to me a video explaining your system of electronic noticing of
go orders and judgments.

I will circulate your video to the reporters of the Appellate, Bankruptcy, Civil and
Criminal Rules Committees for their review.

We welcome your suggestions and appreciate your interest in the rulemaking process.

Sincerely,

L CeL
Peter G. McCabeFi Secretary

cc: Honorable Alicemarie H. Stotler
Chairs and Reporters of the Appellate, Bankruptcy

Civil, and Criminal Rules Committees
Civil Rules Subcommittee on Agenda and Policy

L Honorable Lee H. Rosenthal
Gene W. Lafitte, Esquire

I : Professor Daniel R. Coquillette

L



UNITED STATES DISTRICT COURT
bEASTERN DISTRICT OF PENNSYLVANIA

U.S. COURTHOUSE
INDEENDENCE MALL WEST

601 MARKET STREET 7
MICHAEL E. KUNZ PHILADELPHIA PA 19106-1797 CLERK'S OFFICE j

CLERK OF COURT ROOM 2609

TELEPHONE
(215) 597-7704

97-AP-& X E
September 9, 1997 F

97-CV-aL
Peter F. McCabe, Secretary K
Committee on Rules of Practice and Procedures

of the Judicial Conference of the United States 97-CR-
Thurgood Marshall Federal Judiciary Building §
Washington, DC 20544

Re: Federal Rule of Civil Procedure 5(b)
Federal Rule of Civil Procedure 77(d)
Federal Rule of Criminal Procedure 49(c) ,
Federal Rule of Appellate Procedure 3(d)

Dear M r :

Enclosed please find three copies of recommended amendments to the above- L
referenced rules of procedure.

Should you require additional copies of- the recommendation or if I can provide
any further information concerning this recommendation, please contact me.

Kind personal regards.

Sincerely,

Michael E. Kunz
Clerk of Court



COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OFTHE UNITED STATES
WASHINGTON, D.C. 20544

ALICEMARIE H. STOTLER CHAIRS OF ADVISORY COMMITTEES
CHAIR

WILL L. GARWOOD
PETER G. McCABE APPELLATERULES

SECRETARY
ADRIAN G. DUPLANTIER

,BANKRUPTCYRULES

PAUL V. NIEMEYER
CIVIL RULES

W. EUGENE DAVIS
, November 19, 1997 CRIMINALRULES

FERN M. SMITH
EVIDENCE RULES

Michael E. Kunz
Clerk of Court
United States District Court
Room 2609
601 Market Street
Philadelphia, Pennsylvania 19106-1797

l
Dear Mr. Kunz:

Thank you for your suggestions to Appellate Rule 3(d), Civil Rule 5(b) and 77(d), and
Criminal Rule 49(c).

The proposed suggestions on fax noticing were received and will be reviewed by the
chairs and reporters of the Appellate, Civil, and Criminal Rules Committees; the Civil Rules
Agenda and Policy Subcommittee; and Gene W. Lafitte, Chair of the Technology Subcommittee
of the Committee on Rules of Practice and Procedure.

We welcome your suggestions and appreciate your interest in the rulemaking process.

'~~~~~~~~S 'I
Peter G. McCabe

7 Secretary

cc: Honorable Alicemarie H. Stotler
L Chairs and Reporters of the Appellate,

Civil, and Criminal Rules Committees
Civil Rules Subcommittee on Agenda

and Policy
Gene W. Lafitte, Esq.
Professor Daniel R. Coquillette
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MEMO TO: Members, Criminal Rules Advisory Committee

L FROM: Professor David A. Schlueter, Reporter

RE: Report of Subcommittee on Rules Governing § 2254
L Proceedings (State Custody) and Rules Governing § 2255

Proceedings (Federal Custody)

L DATE: March 28, 1998

Li After the Committee's meeting in Monterey, Judge Davis appointed a
subcommittee to study the rules governing §§ 2254 and 2255 proceedings: Judge

7 Carnes (Chair), Judge Miller, Mr. Jackson, and Mr. Pauley or Ms. Harkenrider.
L

The subcommittee's report and related materials are attached.

L

K
L
L
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ID: NOV 17'97 17:37 No.006 P.03

UNITED STATES COURT OFAPPEALS

F55JEFFERSON STREET
SUITE30G

LWAFAETTE LOUISIANA7CSOI
W. EUGENE DANAS

October 20, 1997

Honorable Edward E. Carnes Roger A. Pauley, Esq.
United states Circuit Judgef Director, criminal Legislation
Frank M. Johnson, Jr., Federal UT.S. Department of Justice
Building and Courthouse 950 Pennyalvania Ave., N.W.
15 Lee Street Room 2244.
Montgomery, AL 36104 Washington, D.C. 20530

or

Darryl W. Jackson, Esq. Mary Frances Harkenrider, Seq.

Arnold & Porter U.S. Department of Justice
555 Twelfth Street, N.W. 950 Pennsylvania Ave., N.W.
Washington, D.C. 20004 Room 2212

Washington, DC. 20530

Eonorable Tommy E. Miller
United States Magistrate Judge
173 Walter E.Hofflnan Courthouse
600 Grandby Street
Norfolk, VA 23510

Dear Colleagues:

Confirming our conversation in Monterey, I ask that you (with
Judge Carnes as chair) serve on a subcommittee to deal with our
agenda item II-E-10 concerning ruiles governing §§ 2254 and 2255
proceedings.

Dave Schlueter's September 10, 1997 memo summarizes the
problems that seem to me to need addressing. After a little
digging, you may find other areas that should be addressed. If we
are going out for comment, for changes in these rules, it would be
better to send them all out at one time.

We, of course, have no jurisdiction over Civil Rule 51 but I'm
sure the civil Rules Committee would be receptive to our
recormnendation on any changes we think they should make to that
rule to harmonize it with our proposed changes.

My thanks to all of you. If I can help, please call me. Dave
Schlueter offers any support that you may need from. him.

Sincerely,

WED/df . Eugene Davis



ID: NOV 17'97 17:37 No.006 P.02

NIT1ED STATES COURT OF APPEALS L
Far the Fifth Circuit

Date: November 17, 1997

TO: Dave Schlueter

FROM: W. Eugene Davis

BUBOBCTt Minutes L

Dear Dave,

I only have one change for the minutes. Under Item K on page v
11, the subcommittee members are Judges Carnes, Chair, along with

Darryl Jackson, Tommy Miller, and either Roger Pauley or Mary F
Frances Harkenrider. L

My letter appointing the subcommittee is attached. II'm sorry L
I overlooked sending you a copy.

Sincerely,

'"
W. Eugene Davis

LILu
U

Ll



UNITED STATES COURT OF APPEALS
FIFTH CIRCUIT

556 JEFFERSON STREET
SUITE 300

LAFAYETTE, LOUISIANA 70501
W. EUGENE DAVIS (318) 262-6664

CIRCUIT JUDGE January 27, 1998 FAX (318) 262-6685

Honorable Edward E. Carnes
United States Circuit Judge
Frank M. Johnson, Jr., Federal Bldg. & Courthouse
15 Lee Street
Montgomery, AL 36104

Dear Ed:

I do not know whether the problem raised by Judge Dorsey in
this attached letter relates to your work on possible amendments to
the rules relating to § 2254 and § 2255 actions. But in case it
does, I pass it on to you for your consideration.

Sincerely,

W. Eugene Davis

WED/lhw

cc: Professor David A. Schlueter

L
;17.

L
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51- c g~~- tj;:0--aX

District of Cotu~ t , I o "
141 CHURCH SoUT

NEW HAVEN, CT 06510

-bambersf - :. JUL 1N 3 38 N i £20o3)773-2427 C

Pecr C. Dorney -
Chief Judge

July 9, 1997

Honorable Alicemarie i. Stotler
U.S. Courthouse

751 West Santa Ana Boulevard LJ

Santa Aria, Califomia 92701M

L
Dear Judge Stotler:

It has come to my attention that there is an apparent mistake in Rule 8(c) of the Federal

Rules Governing § 2255 proceedings. In relevant part, Rule 8(c) states: "If an evidentiary

hearing is required, the judge shall appoint counsel for a movant who qualifies for the

appointment of counsel under 18 U.S.C. § 3006A(g). . -" See Exh 1. The problem is that Li
§ 3006A(g), which used to address discretionary appointment of counsel in proceedings under

§§ 2241, 2254. and 2255, was repealed in 1986. See Exh. 2 and Exh 3. Courts still have

discretion to appoint counsel i such cases, but their authority is now pursuant to subsection (a)-

See Exh. 4. The reference to subsection (g) in Rule 8(c) seemingly should be eliminated-

Rutle 8(c) of the Federal Rules Governing § 2254 proceedings appears to contain the same L

error.

Very truly yours,K

Chief Judge

PCD/km

L



K 07/28/97 RON 10:17 FAX JUDICIAL CEr:ERS W002

COMMlTEE ON RULES OF PrTIGE AND PROCEDURE
OFTHE

JUDIMALCONFERENGEOHEUNTEDSTATES
WASHINGTON, D.C.20544

C AUCBEIEM H.OTLER 
CHAIRS OrADVISoRy COMM(ITEES

9CHAIR 

LES OGAN

PETER G. MCABE July 28, 1997 APPELATERULES

SECRETARY, 
ADRIAN G. DUPLAMER

BACRUG.PTCYRULES

PAUL V. NIEMEYER

Honorable Peter C. D)orsey 
CrFL RULES

Chief Judge 
D. LOWELL JENSEN

United States District Court F SMALH

141 hurch Street 
FERNM. MULH

L New Haven, CT 06510

Re, Mistake in Rule S(c of 6 2255 Rule

Dear Chief Iudge Dorsey:

L I very much appreciate the time and trouble that went into your letter of July 9.

Sonehow the attachments weent astray but we are tracking down the problem to find out how

this got by us. As you know, the Administraive Ofc e founded a Rules Co intte Support

L Office"' (only in 1992) whose stairs duties include combing through recent lesaton to prevent

just these types of problems frorml occurring.

I am forwarding your letter to Judge Niemeyer, chair of the Advisory Committee on

Civil Rules, Professor Ed Cooper, fte Reporter, and to Mr. Rabiej who heads fte Rules

Committee Support Office. The Support Office maintains a docket of all correspondence

received, and as soon as a plan is formulated to Correct the rules defects identified in your letter,

you will hear from me, perhaps Judge Niemeyer, and probably also from Peter McCabe, formal

r: secretary to the rules committees.

.kank you again for taldng the time to write, and I hope that no more mles errors ver

f ! come to your attention.

Sincerely,

Alicemaie H. Stoler

L
cc. Judge Paul V. Niemeyerr' | Professor Edward H. Cooper

L 'John K. Rabiej, Esq.

LI



COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE C

JUDICIAL CONFERENCE OFTHE UNITED STATES
WASHINGTON, D.C.20544

AUCEMARIE H. STOTLER CHAIRS OF ADVISORY COMMITaEES
CHAIR

JAMES K LOGAN
PETER G. McCABE' APPELLATE RULES

SECRETARY

ADRIAN G. DUPLANTIER
BANKRUPTCY RULES

PAULV. NIEMEYER

August 18, 1997 CIVILRULES

D. LOWELL JENSEN F
CRIMINAL RULES

FERN M. SMITH
EVIDENCE RULES _

Honorable Peter C. Dorsey
Chief Judge
United States District Court
141 Church Street
New Haven, Connecticut 06510

Dear Judge Dorsey:

Thank you for your suggestion to Rule 8(c) of the Federal Rules Governing § 2255
proceedings. A copy of your letter had been sent to the chair and reporter of the Advisory
Committee on Civil Rules. The issues raised by your suggestion are also relevant to E
review by the Advisory Committee on Criminal Rules. -Accordingly, I am sending a copy L
of your letter to the chair and reporter of the Advisory Committee on Criminal Rules for
their consideration. ,

We welcome your suggestion and appreciate your interest in the rulemaking
process. '

Sincerely, V

Li
j't- Peter G. McCabe

Secretary VL

cc: Honorable Alicemarie H. Stotler FT
Honorable W. Eugene Davis L
Professor David A. Schlueter
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIALCONFERENCEOFTHE UNITED STATES
WASHINGTON, D.C.20544

ALICEMARIE H. STOTLER CHAIRS OF ADVISORY COMMITTEES
CHAIR

WILL L GARWOOD
PETER G. MCCABE APPELLERULES

SECRETARY
ADRIAN G.. DUPLANTIER

BANKRUTCY RULES

PAUL V. NIEMEYER
CML RULES

W. EUGENE DAVIS
CRWNALRULES

January 16, 1998 FERN M. SMITH

EVIDENCE RULES

Honorable Peter C. Dorsey
Chief Judge
United States District Court
141 Church Street
New Haven, Connecticut 06510

Dear Judge Dorsey:

I am writing to update you regarding the status of your suggestion to delete the outdated
statutory citation in Rule 8(c) of the Federal Rules Governing § 2255 proceedings, which was
presented to the Advisory Committee on Criminal Rules. The Advisory Committee reviewed it
at its October 1997 meeting. The committee voted to refer your proposal to a subcommittee,
which is to undertake a comprehensive review of the Rules Governing §§ 2254 & 2255. I will
advise you regarding further developments.

I again thank you for your suggestion and interest in the rulemaking process.

Sincerely,

Peter G. McCabe
Secretary

cc: Honorable Alicemarie H. Stotler
Honorable W. Eugene Davis
Professor David A. Schlueter
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UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

Hon. Ed Carnes Frank M. Johnson Jr. Federal Bldg.
U.S. Circuit Judge & U.S. Courthouse

15 Lee Street, Room 408
Montgomery, Alabama 36104LC (334) 223-7132

TO: Criminal Rules Advisory Committee

FROM: Habeas Corpus Rules Subcommittee
(Ed Carnes, Darryl Jackson, Tommy Miller,
Mary Francis Harkenrider, Roger Pauley)

r-

L. RE: Proposals for Modification to the Rules Relating to Actions Filed
Pursuant to 28 U.S.C. § § 2241, 2254, and 2255

DATE: March 27, 1998

Having studied and conferred about whether changes are needed in the rules relating

7 to 28 U.S.C. §§ 2241, 2254, and 2255 proceedings, the Habeas Corpus Subcommittee makes

the following proposals.

A. REFERENCES IN THE RULES TO 18 U.S.C. § 3006(A)

The last sentence of Rule 6(a) of the rules governing § 2254 cases now refers to "the

appointment of counsel under 18 U.S.C. § 3006A(g)." Likewise, the first sentence of Rule

8(c) of the rules governing § 2255 proceedings also refers to "the appointment of counsel

under 18 U.S.C. § 3006A(g)." That specific statutory subsection has been repealed, and the

authority for appointment of counsel in such cases is now contained in 18 U.S.C. §



3006A(a). The references in those two rules to the statutory authority for appointment of

counsel needs to be updated. In order to leave some wiggle room in case Congress

rearrages the statutory subsections again, we recommend that the references in both of these 7
rules be changed to 18 U.S.C. § 3006A, instead of to § 3006A(a).

B. THE RULES APPLICABLE TO 28 U.S.C. § 2241 PROCEEDINGS Ld;
In connection with the Committee meeting last fall, it was brought to our attention that

there are problems and inconsistencies with various rules as they relate to a period of time

for a response to a habeas petition or § 2255 motion, and there is confusion about which

rules govern § 2241 cases. Those problems and inconsistencies involve the wording of the l

rules applicable to § 2254 and- § 2255 cases, as well as the wording of Federal Rule of Civil 7
Procedure 8 1(a)(2).

After considering the matter, we recommend that Rule l(b) of both the § 2254 and §

2255 rules, as well as Civil Rule 81(a)(2), be amended as indicated in the first three l

attachments to this memorandum (each of which is labelled "Proposal B"). 7
We believe that the changes we propose will clarify that in all §§ 2241, 2254, and

2255 proceedings, the answer or other responsive pleading shall be filed by the respondent

"within the period of time fixed by the court" as provided in Rule 4 of the rules governing

§ 2254 cases and Rule 4(b) of the rules governing § 2255 cases. The proposed changes will 7
provide a uniform rule for the filing of all such petitions and motions.

27 r



We do recognize that our proposed changes in the three rules will not remove the

outdated language in 28 U.S.C. § 2243 requiring that a response be filed "within three days

unless for good cause additional time, not exceeding twenty days, is allowed," and that "a

day shall be set for hearing, not more than five days after the return unless for good cause

additional time is allowed." We believe that that conflict between § 2243 and the rules is

taken care of by the Rules Enabling Act and that there is nothing that the Committee can do

about § 2243.

C. JUDGE MILLER'S PROPOSALS

Subcommittee member Judge Miller volunteered to survey the remainder of the §

2254 and § 2255 Rules in order to see if any other changes needed to be made, particularly

in light of the Antiterrorism and Effective Death Penalty Act of 1996. He did an excellent

job, and his report to the other subcommittee members ("Comments on the Habeas Corpus

Rules") is attached hereto. After considering his proposals, we make the following

recommendations concerning them:

I. & II. The Proposals Concerning the Provisions About Return of a Petition or

Motion that Does Not Comply with the Rules (pp. 1-3):

We were divided over these two proposals and agreed to forward them to the

Committee for discussion and debate.

m. Statement in the Petition or Motion and in the Answer Concerning Second

Application Permission and the Statute of Limitations (pp. 3-4):

3



We recommend adoption of Proposal Ill. In addition, we also recommend that similar

changes be madeto Rule 2(c) of the § 2254 rules and to Rule 2(b) of the § 2255 rules. More

specifically, we recommend that Rule 2(c) of the § 2254 Rules be amended as follows:

(c) Form of Petition. , The petition shall be in
substantially the form annexed to these rules, except that any
district court may by local rule require that petitions filed with'
it shall be in a form prescribedby the local rule. Blank petitions
in the prescribed form shall be made available without charge by
the clerk of the district court to applicants upon their request.
It shall specify all the grounds for relief which are available to
the petitioner and of which he has or by the exercise of
reasonable diligence should have knowledge and shall set forth F
in summary form the facts supporting each of the grounds thus L
specified. It shall also state whether a previous petition has
been filed in this matter and, if so. whether the appropriate court
of appeals has' authorized the filing of this petition. The petition
shall also state whether it complies with the applicable
limitations period. and shall specify therelief requested. The
petition shall be typewritten or legibly handwritten and shall be
signed under penalty of perjury by the petitioner.

Likewise, for Rule 2(b) of the § 2255 Rules,, we recommend the following amendment:

(b) Form of, Motion. The motion shall be in
substantially the form annexed to these rules, except that any
district court may by local rule require that motions filed with
it shall be in a form prescribed by the local rule. Blank motions
in the prescribed form shall be made available without charge by
the clerk of the district court to applicants upon their request.
Itshall specifyall the grounds for relief which are available to
the movant and of which he has or, by the exercise of
reasonable diligence, should have knowledge and shall set forth LJ
in summary form the facts supporting each of the grounds thus
specified. It shall also state whether a previous motion has
been filed in this matter and, if so, whetherthe appropriate court
of appeals has authorized the filing of this motion., The motion
shall also state whether it complies with the applicable
limitations period. and shall specify the relief requested. The ,

4 L
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motion shall be typewritten or legibly handwritten and shall be
signed under penalty of perjury by the petitioner.

IV. The Outdated References to 18 U.S.C. § 3006A (p. 5):

This proposal involves the same subject as Proposal A, which is discussed on pp. 1-2

of this memorandum, above.

V. The Provision in 28 U.S.C. § 2243 Regarding the Time for an Answer or

Response and the Time for a Hearing.

This proposal involves the same subject as our Proposal B, which is discussed on pp.

2-3 of this memorandum, above.

VI. The § 2254 and § 2255 Rules 9(a) Concerning Delayed Petitions (pp. 6-8):

After discussing this matter, all of us including Judge Miller, initially agreed

to recommend that Rule 9(a) of both the § 2254 and § 2255 Rules be deleted. We believed

that the statutes of limitation that were enacted as part of the Antiterrorism and Effective

Death Penalty Act of 1996 were intended to and do have the effect of superseding the rule

provisions concerning delayed petitions. However, after our conference, Roger Pauley and

Mary Harkenrider gave the matter some more thought and came to the conclusion that there

may be some limited circumstances in which Rule 9(a) could continue to have some field of

operation. They will present their concerns at the Committee meeting.

VII. The § 2254 and § 2255 Rules 9(b) Concerning Second Petitions (pp. 10-11):

We recommend that Rule 9(b) of both the § 2254 and § 2255 Rules be deleted. We

believe that the statutory provisions relating to second or successive petitions, that were

5



enacted as part of the Antiterrorism and Effective Death Penalty Act of 1996, were intended

to and do have the effect of superseding the rule provisions regarding the same subject.

L
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[Proposal B]
Rule 1 of the Rules Governing

Section 2254 Cases

L Rule 1. Scope of Rules

(a) Applicable to cases involving custody pursuant to a judgment of a state court.

These rules govern the procedure in the United States district courts on applications under
L

28 U.S.C. § 2254:

(1) by a person in custody pursuant to a judgment of a state court, for a

L determination that such custody is in violation of the Constitution, laws, or treaties

of the United States; and

(2) by a person in custody pursuant to ajudgment of either a state or a federal

court, who makes application for a determination that custody to which he may be

subject in the future under a judgment of a state, court will be in violation of the

Constitution, laws, or treaties of the United States.

(b) Other situations. In applications for habeas corpus in cases not covered by

subdivision (a), including petitions filed under 28 U.S.C. § 2241 by state prisoners or

detainees. Rule 4 of these rules shall apply and other relevant parts of these rules may be

applied at the discretion of the United States district court.

L .



L
[Proposal B]

Rule 1 of the Rules Governing [
Section 2255 Cases

Rule 1. Scope of Rules

K
Oa These rules govern the procedure in the district court on amotion under 28 U.S.C. L

§ 2255:
L I

(1) by a person in custody pursuant to a judgment of that court for a

determination that the judgment was imposed in violation of the Constitution or laws

of the United States, or that the court was without jurisdiction to impose such

judgment, or that the sentence was in excess of the maximum authorized by law, or

is otherwise subject to collateral attack; and

(2) by a person in custody pursuant to a judgment of a state or other federal

court and subject to future custody under a judgment of the district court for a

determination that such future custody will be in violation of the Constitution or laws r
Li

of the United States, or that the district court was withoutjurisdiction to impose such

judgment, or that the sentence was in excess of the maximum authorized by law, or

is otherwise subject to collateral attack.

(b) Rule 4(b) of these rules shall appl and other relevant parts of these rules may be F

applied at the discretion of the United States district court in proceedings filed under 28

U.S.C. § 2241 by federal prisoners or detainees.

y feder,, VL



Proposal BJ

Rules of Civil Procedure

Rule 81. Applicability in General

(a) To What Proceedings Applicable

(1) These rules do not apply to prize proceedings in admiralty governed by

Title 10, U.S.C., §§ 7651-7681. They do not apply to proceedings in bankruptcy or

proceedings in copyright under Title 17, U.S.C., except in so far as they may be made

applicable thereto by rules promulgated by the Supreme Court of the United States.

They do not apply to mental health proceedings in the United States District Court for

the District of Columbia.

(2) These rules are applicable to proceedings for admission to citizenship,

habeas corpus, and quo warranto, to the extent that the practice in such proceedings

is not set forth in statutes or rules of the United States and has heretofore conformed

to the practice in civil actions. The writ of lhabeas corpus, or order to show cause,

shall ble directed to the person hav i ng custody of the person detained. It shallHc

lt eUd within 3 days t ress fo1 g o o d ca u s e s h ownu aMd d iti o al ti mn e i a l lo wed w hih

in eases brought under 28 U.S.C. § 2254 shall not exceed 40 days, aid in aH other

cases shall not exceed 20 days.
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COMMENTS ON THE HABEAS CORPUS RULES

L Tommy E. Miller
United States Magistrate Judge

Norfolk, Virginia
February 17, 1998

L7 ~~~~~~~~~~~~~~I

Federal Rule of Civil Procedure 5(e), which defines filing
with the Court, was amended in 1991 so that its final sentence now[ reads:

The clerk shall not refuse to accept for filing any paper
presented for that purpose solely because it is not
presented in proper form as required by these rules or
any local rules or practices.

L The Advisory Committee Notes of 1991 explain why this change
was made.

Several local district rules have directed the
L office of the clerk to refuse to accept for filing papers

not conforming to certain requirements of form imposed by
local rules or practice. This is not a suitable role forL the office of the clerk, and the practice exposes
litigants to the hazards of time bars; for these reasons,
such rules are proscribed by this revision. The

L enforcement of these rules and of the local rules is a
role for a judicial officer. A clerk may of course
advise a party or counsel that a particular instrument is
not in proper form, and may be directed to so inform the
court.

r Thus in the usual civil case the clerk does not have theL. discretion as to whether to file a "paper." If there is a problem
the clerk may call it to the attention of the court.

L Section 2254 Rule 2(e) and Section 2255 Rule 2(d) conflict
with Fed. R. Civ. P. 5(e).

L. Section 2254 Rule 2(e) reads:
(e) Return of insufficient petition. If a
petition received by the clerk of a district

L court does not substantially comply with the
requirements of rule 2 or rule 3, it may be
returned to the petitioner, if a judge of the
court so directs, together with a statement of
the reason for its return. The clerk shall
retain a copy of the petition.no



Section 2255 Rule 2(d) reads:
(d) Return of insufficient motion. If a
motion received by the clerk of a district
court does not substantially comply with the
requirements of rule 2 orrule 3, it may be
returned to the movant, if a judge of the L
court so directs, together with a statement of
the reason for its return. The clerk shall
retain a copy of the motion. K

RECOMMENDATION:

The underlined word "received" be changed to "filed" to bring
these rules into conformity with Fed. R. Civ. P. 5(e).

II Li
Similarly, Section 2254 Rule 3(b) and Section 2255 Rule 3(b)

conflict with Fed. R. Civ. P. 5(e). * ~~~~~~~~~~Li
Section 2254 Rule 3(b) reads:

(b) Filing and service. UPon receipt of the 7
petition and the filing fee, or an order LJ
granting leave to the petitioner to proceed in
forma pauperis, and having ascertained that- r
the petition appears on its face to comply
with rules 2 and 3, the clerk of the district L
court shall file the petition and enter it on
the docket in his office. The filing of the
petition shall not require the respondent to L
answer the petition or otherwise move with
respect to it unless so ordered by the court.

Section 2255 Rule 3(b) reads:,

(b) Filing and service. Upon receipt of the K
motion and having ascertained that it appears LJ
on its face to comply with rules 2 and 3, the
clerk of the district court shall file the
motion and enter it on the docket in his
office in the criminal action in which was
entered the judgment to which it is directed.
He shall thereupon deliver or serve a copy of 7
the motion together with a notice of its
filing on the United States Attorney of the
district in which the judgment under attack 7
was entered. The filing of the motion shall i
not require said United States Attorney to
answer, the motion or otherwise move with
respect to it unless so ordered by the court. U

2 7
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lu.
The underlined portion of each rule conflicts with Fed. R.

Civ. P. 5(e) 's requirement that the clerk file the papers. As a
practical matter I believe that the practice is for the clerk to
file the petition and refer it to a judge for consideration of any
defects. The current habeas corpus rules burden the clerk with a
decision-making responsibility that should not be placed on a clerk
and conflict with the requirements of Fed. R. Civ. P. 5(e).

RECOMMENDATION:

The above underlined portions of Section 2254 Rule 3(b) and
Section 2255 Rule 3(b) should be deleted in order to conform to
Fed. R. Civ. P. 5(e) and current practice.

r ~~~~~~~~~~~III

Section 2254 Rule 5 and Section 2255 Rule 5(a) describe the
contents of the answer by the state or U.S. Attorney. Two
procedural hurdles were added for the petitioner or movant in both

L Section 2254 and Section 2255 actions by the Antiterrorism and
Effective Death Penalty Act of 1996.

The first hurdle is that a one-year period of limitation
applies to both state habeas petitions under 28 U.S.C. § 2254 (see
§ 2244(d), reproduced in part VI of this outline) and federal
motions attacking sentence under 28 U.S.C. § 2255 (see § 2255, ¶6,
reproduced in part VI of this outline).

The second hurdle is that the petitioner or movant may not
file a second petition or motion attacking sentence without
obtaining permission from the appropriate court of appeals. See 28
U.S.C. § 2244(b), reproduced in part VII of this outline, for state
habeas and 28 U.S.C. § 2255, ¶8, reproduced in part VII of this
outline, for federal motions.

L The question has occurred to me whether the rules should
affirmatively require the answer to contain information so that the
court can determine whether the statute of limitations has run and

L whether the papers before the court are in fact second petitions.
I believe that the sooner the court has all the information that it
needs to decide a matter, the better off everyone is.

L RECObMENDATION:

The following language in italics be added at the appropriate
L place.

Section 2254 Rule 5:

3L
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,Rule 5,.,Answer;, Contents

The answer shall respond to the allegations of the
petition. in addition it shall state whether the
petitioner has exhausted his state remedies including any
post-conviction remedies available to him under the
statutes or procedural rules of, the state and including
also Lhis right of appeal both from the judgment of
conviction and from any adverse judgment ,or order in the
post-conviction proceeding. The answer shall indicate
what transcripts,.,(of pre~trial, trial., sentencing,- and
post-conviction proceedings),, larpe, available, 1when they can
be 'furnished1 and, also ,what) procedings have been
recorded and not transcribed. There shallbe attached to
the answer such portions of the transcripts as the
answering party deems relevant. The court on its own
motion or upon reqcest of the petitilonermay order that
fuxrther portions of the, ekis~tin'g "transcript's be "furnished
or that certain portin of t'e non-transcribed
proceedings 'be transcribedd 'and furnished. If a
transcript is neithir-availa le nro procurable, a
narrative summary of thelevidelne may be submi~tted. If
the petitioner appealed from the judgment of conviction
or fromtan adverse judgment or order inda hpos't-conviction LJ
proceeding, a copy of the, petitioneri s lbrief on'appeal
and of qIthe, opinion ofi the& Iappelrllate court, idf any, shall
also be filed by the respondentdt',withl thei' answer. The
answer shall state whether- a lp;evious federal petition
has been filed in this matter and whether the appropriate
court of appeals has authorized the,1filihg off-this
petition.' The answer shall 'also 'state whether the
petition complies with the applicable livitation period.

Section'2255 Rule 5(a):

Rule 5. Answer; Contents

(a) Contents of'answer. The answer shall respond to
the allegations of'the motion.' In 'addition it shall'
state whether the movant has used any other available
federal remedies including any prior post-conviction
motions under these rules or those existing previous to
the adoption of the present rules. The answer shall also
state whether an evidentiary hearing was accorded the
movant in a federal court. The answer shall state
whether the appropriate court of appeals has authorized
the filing of a successive motion. The answer shall also L
state whether the motion complies with the applicable
limitations period.

4 L



IV

Section 2254 Rules 6(a) and 8(c) and Section 2255 Rules 6(a)
and 8(c) should be amended to refer to 18 U.S.C. § 3006A instead of
18 U.S.C. § 3006A(g).

V

We have discussed the conflict between the fourth paragraph of
28 U.S.C. § 2243 and Section § 2254 Rule 8(c) regarding the timing
of a hearing. The 1976 Advisory Committee Notes recognize this
conflict. Recognition of the conflict, combined with the Rules
Enabling Act, seems to confirm that the timing in Section 2254 Rule
8(c) trumps the time limit in 28 U.S.C. § 2243, ¶4.

RECOMMENDATION:

Do nothing.

r~~~~~~~~~~~~~~
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VI

"Delayed Petitions or Motions"

State Prisoners

Section 2254 Rule 9(a) provides:

(a) Delayed petitions. A petition may be dismissed
if it appears that the state of which the respondent is L)
an officer has been prejudiced in its ability to respond
to the petition by delay in its filing unless the
petitioner shows that it is based on grounds of which he
could not have had knowledge by the exercise of
reasonable diligence before the circumstances prejudicial
to the state occurred. ,

Section 2244(d), effective April 24, 1996, provides:

(d)(1) A 1-year period of limitation shall apply to
an application for a writ of habeas corpus by a person in
custody pursuant to the judgment of a State court. The
limitation period shall run from the latest of-- V

(A) the date on which the judgment became
final by the conclusion of direct review or the
expiration of the time for seeking such review;

(B) the date on which the impediment to filing L
an application created by State action in violation
of the Constitution or laws of the United States is
removed, if the applicant was prevented from filing
by such State action;

(C) the date on which the constitutional right
asserted was initially recognized by the Supreme
Court, if the right has been newly recognized by
the Supreme Court and made retroactively applicable
to cases on collateral review; or

(D) the date on which the factual predicate of E
the claim or claims presented could have been v
discovered through the exercise of due diligence.

(2) The time during which a properly filed
application for State post-conviction or other collateral
review with respect to the pertinent judgment or claim is
pending shall not be counted toward any period of
limitation under this subsection.

6 [
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Federal Prisoners

L Section 2255 Rule 9(a) provides:

(a) Delayed motions. A motion for relief made
L pursuant to these rules may be dismissed if it appears

that the government has been prejudiced in its ability to
respond to the motion by delay in its filing unless the
movant shows that it is based on grounds of which he

L-4 could not have had knowledge by the exercise of
reasonable diligence before the circumstances prejudicial

7 to the government occurred.

Section 2255, ¶6, effective April 24, 1996, provides:

L A 1-year period of limitation shall apply to a
motion under this section. The limitation period shall
run from the latest of--

(1) the date on which the judgment ofI conviction-becomes final;
(2) the date on which the impediment to making

a motion created by governmental action in
L violation of the Constitution or laws of the United

States is removed, if the movant was prevented from
making a motion by such governmental action;

L (3) the date on which the right asserted was
initially recognized by the Supreme Court, if that
right has been newly recognized by the Supreme
Court and made retroactively applicable to cases on
collateral review; or

(4) the date on which the facts supporting the
claim or claims presented could have been
discovered through the exercise of due diligence.

r The Antiterrorism and Effective Death Penalty Act of 1996
L provides for a limitation period in both Section 2254 and Section

2255 cases. When I first examined the two Rules 9(a) and compared
them to the new limitation statute, I thought that the rules should
be amended to reflect the new statute of limitations. I am not so
certain any more.

If the petitioner or movant is beyond one year in filing the
petition or motion, then the responding attorney should assert the
specific limitation period in the answer. If we amend the two Rule
5(a)'s as I have previously suggested, then the answer will almost
certainly contain a section discussing the statutory limitation
issues.

Under some circumstances I can foresee cases which pend for

7
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years on state appeal and state post-conviction proceedings before
reaching the federal system. This time is not counted in the one- l
year limitation period. However, such a petition timely filed [
within the 28 U.S.C. § 2244(d) limitation period may run afoul of
the "prejudicial" requirements of both Rules 9 (a). After thinking
it over I suggest that at this time we make no change.

FJRECOMMENATION:

Do nothing. .

VII

Successive Petitions

State Prisoners LJ

Section 2254 Rule 9(b) provides:

(b) Successive petitions. A second or successive I
petition may be dismissed if the judge finds that it
fails to allege new or different grounds for relief and
the prior determination was on the merits or, if new and Li
different grounds-are alleged, the judge finds that the
failure of the petitioner to assert those grounds in a
prior petition constituted an abuse of the writ.

Section 2244(b), effective April 24, 1996, provides:

(b)(1) A claim presented in a second or successive
habeas corpus application under Section 2254 that was
presented in a prior application shall be dismissed. F

(2) A, claim presented in a second or successive L-
habeas corpus application under Section 2254 that was not
presented in a prior application shall be dismissed F
unless-- j

(A) the applicant shows that the claim relies
on a new rule of constitutional law, made
retroactive to, cases on collateral review by the Li
Supreme Court, that was previously unavailable; or

(B) (i) the factual predicate for the claim
could not have been discovered previously through
the exercise of due diligence; and

(ii) the facts underlying the claim, if proven
and viewed in light of the evidence as a whole,
would- be sufficient to establish by clear and
convincing evidence that, but for constitutional
error, no reasonable factfinder would have found C
the applicant guilty of the underlying offense. I

8 L



(3) (A) Before a second or successive
r, , application permitted by this section is filed in
L the district court, the applicant shall move in the

appropriate - court of appeals for an order
authorizing the district court to consider the

L application.
(fl) A motion in the court of appeals for an

order authorizing the district court to consider a
second or successive application shall be
determined by a three-judge panel of the court of
appeals.

(C) The court of appeals may authorize- the-
filing of a second or successive application only
if it determines that the application makes a prima
facie showing that the application satisfies the

L requirements of this subsection.(D) The court of appeals shall grant or deny
the authorization to file a second or successiveL application not later than 30 days after the filing
of the motion.

(E) The grant or denial of an authorization by
a court of appeals to file a second or successive
application shall not be appealable and shall not
be the subject of a petition for rehearing or for a

go writ of certiorari.
L (4) A district court shall dismiss any claim

presented in a second or successive application
that the court of appeals has authorized to be
filed unless the applicant shows that the claim
satisfies the requirements of this section.

-Federal Prisoners

Section 2255 Rule 9(b) provides:

(b) Successive motions. A second or successive
motion may be dismissed if the judge finds that it fails
to allege new or different grounds for relief and the

LG prior determination was on the merits or, if new and
different grounds are alleged, the judge finds that the
failure of the movant to assert those grounds in a priorL motion constituted an abuse of the procedure governed by
these rules.

Section 2244(a) provides:L
(a) No circuit or district judge shall be required

to entertain an application for a writ of habeas corpus
L to inquire into the detention of a person pursuant to a

7 9
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judgment of a court of the United States if it appears
that! the legality of such detention has been determined I
by a judge or court. of the, United States on a prior
application for a writ of habeas corpus, except as
provided in Section 2255. (7,

Section 2255, final, paragraph, effectivel4-24-96, provides:

A second or successive motion must be certified as
provided in section 2244 by a panel 'of the' appropriate
court of appeals to contain--

(1) newly discovered evidence that, if proven t
and viewed in light of the evidence as a whole, L
would be sufficient to establish by clear and
convincing evidence that no reasonable factfinder Cl
would have found-the movant guilty of the offense;
or .

(2) a new ruale of constitutional law, made
retroactive to cases on collateral review by the F
Supreme Court, that was previously unavailable.

The Antiterrorism and Effective Death Penalty Act of 1996 7
completely changed the procedure and standards for deciding whether L]
to consider successive petitions and motions. 'The change is so
radical that the only solution that I see is to delete both Section
2254 Rule 9(b) and Section 2255 Rule 9(b). If we leave them in
these rules they will simply create confusion.>"

Other than simply tracking the statutory language, I do not L
believe that amending these rules will have any use.

One thing that might be beneficial would be- to- refer the
prisoner to the procedure used by the appropriate court of appeals.
John Rabiej tells me that there is no move to amend the Federal
Rules of Appellate Procedure to provide a procedure for this second
or successive petition or motion language. Attached is the
procedure used by the Court of Appeals for the Fourth Circuit.

We could recommend amending each of the Rules 9(b) to read:

9(b) Successive petitions (or motions):
Before a second 'or' successive 'petition, (or

motion) is presented to the district court, the
applicant shall move in the appropriate court of
appeals for an order authorizing the district court
to consider the petition (motion)._

RECOMMENDATION: 1

10-C
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Delete both Rules (b) and possibly replace with a reference to

the appellate procedure.

VIII

There may be other changes needed in these rules that I have
missed. Most of the rules have not been amended since their
creation in 1976. I hope that if we publish these changes for
comment any other needed amendments will surface.

L

L

L

L

L



Ui

L-

LIJ

Li
I l E

FI

IF

I-iF

1

I

L.I

Li
LJ
IT

F



MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor D. Schlueter, Reporter

RE: Rules Governing Attorney Conduct

DATE: March 26, 1998

L Professor Dan Coquillette., Reporter to the Standing Committee, has been
working for several years on the issue of whether there ought to be separate rules
governing attorney conduct for lawyers practicing before federal courts. The Standing

i Committee is interested in hearing the views of the various Advisory Committees on the
matter.

Professor Coquillette will present the various options for adopting one or more
such rules at the April meeting in Washington. Necessary materials will be provided at
that time.
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TO: Chairs and Reporters, Advisory Committees

FROM: Daniel R. Coquillette
Reporter, Standing Committee

CC: Hon. Alicemarie Stotler, Chair
Standing Committee

L DATE: February 11, 1998

RE: Federal Rules of Attorney Conduct

I. Introduction

The Standing Committee is charged by 28 U.S.C. § 2073 (b) "to maintain
consistency" among the federal rules and "otherwise promote the interest of justice."
Attorney conduct in the federal courts is now governed by literally hundreds of local
rules, many of which are inconsistent with each other and with the rules of the relevantL. state courts. Our studies show a genuine and persistent problem, at least in district and
bankruptcy courts. Whether the Congress will subscribe to any additional national

is rules is an issue to be met in the future, but federal rules regulating attorney conduct
already exist in abundance. Moreover, the ABA, through its "Ethics 2000" Project, has
expressed initial concern about the relationship between state and federal rules
governing attorney conduct, a concern also shared by the Department of Justice and the
Conference of Chief Justices, although these three entities may have very different
views about appropriate solutions.

L 11. Status

- As you know, the Standing Committee voted at its January 8-9, 1998 meeting to
refer the draft Federal Rules of Attorney Conduct to the Advisory Committees for
comment. At the suggestion of the Honorable Alicemarie Stotler, Chair, I am writing to
indicate what help is expected from the Advisory Committees.

With this memo, you should receive two additional items for circulation to your
Committees: 1) a memorandum from me to the Standing Committee of December 1,
1997, describing the fundamental options before the Committees (hereafter "Options
Memo") and 2) a draft set of Federal Rules of Attorney Conduct, slightly amended for
technical reasons from the set distributed with the Standing Committee Agenda in

L January (hereafter the "Draft Rules").

r7 You will also recall a discussion about whether such Federal Rules of Attorney
L. Conduct, if adopted through the Rules Enabling Act, would be best enacted as a free

L
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standing set of federal rules, or included as an appendix to the Federal Rules of Civil L
Procedure. The advice of your committees is being sought on this issue. To aid
discussion, a draft of possible amendments to Fed. R Civ. P. 83 (1) and Fed. R App. P.
46 is included. In addition, the "Options Memo" includes a possible amendment to
Fed. R. Crim. P. 57 (d), at page 3.

Finally, every member of your Committees should have received a copy of the
Working Papers of the Committee on Rules of Practice: and Procedure: Special Studies
Qf Federal Rules Governing Attorney Conduct (September, 1997). These Working
Papers include seven extensive studies prepared by me and by the Federal Judicial
Center over a four year period, including studies specially focused on Courts of
Appeals (Study V, June 20, 1997) and on Bankruptcy Cases (Study VI, June 20,1997).
The "Options Memo" and the "Draft Rules" are, cross-referenced throughout to these
Working Papers.

Im. What is Expected of the Advisory Committees?

The Standing Committee has been reviewing four different options, and has not
yet decided which one to pursue. See Options Memo pages 1-2.. One option is to do
nothing. A second is to adopt a single uniform federal rule that adopts the current rules
of the relevant state courts as the federal rule in the district courts, with a "choice of
law" rule for courts of appeals. This, the so-called "dynamic conformity" option, could
be achieved by just adopting Rule 1 of the draft Federal Rules of Attorney Conduct. A
third option is to apply state standards to all but a "core" of federal rules narrowly
drafted to cover only attorney conduct'before federal judges or closely related to federal

roceedings. (This could be achieved by adopting all ten of the draft Federal Rules of
Attorney Conduct A fourth option would be to have even fewer "core" federal rules,
and adopt oldy-some of the ten draft rules: 7

The Standing Committee seeks the advice of your Committees on these
fundamental options, set out in the "Options Memo." Further, the Standing Committee
requests your Committees to examine the "Draft Rules" in light of the special expertise
of your Commnittee." The purpose is not to -ask you to redraft these rules yourself, but
rather to point out to the Standing Committee where improvements can be made. My
task will then be to coordinate the suggestions from all of the Advisory Committees into
new drafts and proposals to be considered at the June, 1998 Standing Committee
Meeting.

It is expected that certain Advisory Committees will have much less to do than
others. In particular, as Study V (1997) of the Working Papers demonstrates, there are
almost no attorney conduct cases in the Courts of Appeals, even though the Courts of
Appeals have many inconsistent local rules. Apparently, there is no particular problem
with attorney conduct at that level. Thus, the Chair and Reporter of the Appellate
Advisory Committee have already suggested that they "wait and see" what is decided

2



for the district and bankruptcy courts, where the problems are much more serious. This
is perfectly reasonable.

Bankruptcy proceedings also present a special situation, as Study VI (1997) of the
Working Papers demonstrates. There is much to be said for at least considering
separate rules governing attorneys in bankruptcy cases, both because of the importance
of the Bankruptcy Code. particularly § 327 (11 U.S.C. § 327 (a) ), and because
bankruptcy cases can present very different issues for public policy and efficiency. See
Study VI (June 20,1997), Working Papers 294-332. The Bankruptcy Advisory
Committee may prefer to focus on developing their own solutions to balkanized local
rules in bankruptcy proceedings, rather than comment extensively on the "Draft Rules"
included in the memorandum.

The Evidence Advisory Committee also has a relatively specialized frame of
reference. Thus, the Standing Committee will be looking to the Civil and Criminal
Rules Advisory Committees for the bulk of the assistance. I will be attending all three
of these meetings, and will be available to help in any way.

IV. Specific Requests to Individual Committees

In addition to the general advice sought above, there are some specific areas
where specialized help would be welcome.

A. Civil Rules Advisory Committee

Should Ed-. R £iv. P. 83 (c) be amended as proposed by the "Draft Rules," or
should the Federal Rules of Attorney Conduct be adopted as a new "free standing" set
of federal rules? Are there additional changes in the Fed. R Ciy. P. that should be
considered in either case? What if the decision is to adopt only Rule 1 of the "Draft
Rules," the so-called state "dynamic conformity" approach? Should that one rule be
incorporated within the Fed. R. Civ. E., and, if so, where?

B. Criminal Rules Advisory Committee

Should Fed. R. Crim. P. 57 (d) be amended as suggested by Professor Schlueter at
pages 2-3 of the "Options Memo"? Does the Committee have comments on "Draft Rule
10," which is based on the most recent discussion draft of a revised ABA Model Rule
4.2, resulting from extensive negotiation between the Conference of Chief Justices and
the Department of Justice? Are there other Draft Rules which should get special
attention because of their application in criminal matters? Finally, should any new
Federal Rules Z Attorney Conduct be "free standing," or incorporated within the Fed.
R. Civ. P. as an appendix to Fed. R Civ. E. 83, or as an appendix to Fed. R. Crim. E. 57
(d), or both? What if only Draft Rule 1 is adopted, the so-called state "dynamic
conformity" approach?

3



C. Appellate Rules Advisory Committee

It is understood that this Committee may take a "wait and see" approach on the
fundamental Policy issues, as discussed above. Nevertheless, it would be appreciated if
the proposed new draft of Fed.,, R 'A.. P.46 be reviewed for technical errors and
drafting suggestions.

D.' Evidence Rules Advisory Committee',

I am, already indebted to' Professor Capra for' several most useful suggestions. It
is understood that the expertise of this Advisory Committee is not directly involved
with these proposals,, although suggestions relating to, unwanted or unforeseen effects
by the Draft, Rules on evidentiary privileges pr other ev'idence matters would be,
gratefully received.

E. Bankruptcy Ruled o Committee'

As suggested before, the Bankruptcy Committee may wish to consider a separate
system of rules governing bankruptcy proceeding. Such a system is discussed at length
in Study VI Gune 20,1997), Working Papers 294-332. The Federal Judicial Center has
volunteered to assist by conducting an empirical study of bankruptcy proceedings
similar to that completed for district courts generally last JuneI See Study VII June,
1997), Working Papers 335-410. 7

Two specific questions remain. First, Study VI indicates that most bankruptcy
proceedings are, at least technically, governed by the local rules of 'the relevant district
courts, although those rules a're often ignored. Should any adoption of a Federal Rules
of Attorney Conduct replacing such district court local rules await resolution of the
problems in bankruptcy proceedings? 'Second,'bankruptcy policy is currently under
review in a number of forums. Will these reviews impact rules governing attorney
conduct?

V. Next Steps

At the meeting on June 18-19 in Santa Fe, the Standing Committee will consider V
all suggestions and criticism from the Advisory Committees. It may then issue the
Federal Rules of Attorney Conduct for public comment, which does not imply ultimate
approval, or it may amend the Draft Rules' and resubmit them to the Advisory L
Committees for further work. It could also hold the Draft Rules and await a
coordinated package of rules governing attorney conduct in bankruptcy procedures, or
input from the ABA's "Ethics, 2000" Project (chaired by Chief Justice Norman Veasey),
or both.
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In any case, the Standing Committee is most grateful for all the help it has
already received from you and your Committees, and greatly appreciates your further
efforts and suggestions.
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FEDERAL RULES OF APPELLATE PROCEDURE

Rule 46. Attorneys

(a) Admission to the Bar.

(1) Eligibility. An attorney is eligible for admission to the bar of a court
of appeals if that attorney is of good moral and professional character
and has been admitted to practice before the Supreme Court of the
United States, the highest court of a state, another United States court
of appeals, or a United States district court (including the district courts
for Guam, the Northern Mariana Islands, and the Virgin Islands).

(2) Application. An applicant must file an application for admission, on a
court-approved form that contains the applicant's personal statement
showing eligibility for membership. The applicant must subscribe to the
following oath or affirmation:

"I, , do solemnly swear [or affirm] that I will
conduct myself as an attorney and counselor of this
court, uprightly and according to law; and that I will
support the Constitution of the United States."

(3) Admission Procedures. On written or oral motion of a member of the
court's bar, the court will act on the application. An applicant may be
admitted by oral motion in open court. But unless the court orders
otherwise, an applicant need not appear before the court to be admitted.
Upon admission, an applicant must pay the clerk the fee prescribed by
local rule or court order.



L

(b) Suspension or Disbarment.

(1) Standard. A member of the court's bar is subject to suspension or WiJ
disbarment by the court if the member:

(A) has been suspended or disbarred from practice in any other court;
or

(B) has, failed to comply with the court's standards governing attorney
conduct. is guilty of conduct unbecoming a member of the court's C

bef.

(2) Procedure. The member must be given an opportunity to show good K
cause, within the time prescribed by the court, why the member should
not be suspended or disbarred.

C
(3) Order. The court must enter an appropriate order after the member

responds and a hearing (if requested) is held, or after the time
prescribed for a response expires, if no response is made.

(c) Discipline. A court of appeals may discipline an attorney who practices K
before it for conduct unbecoming a member of the bar or for violating L,
failure to comply with the court 's standards governing attorney conduct or
any of these rules. any oeeui4r rule. First, however, the court must afford the
attorney reasonable notice, an opportunity to show cause to the contrary,
and, if requested, a hearing. 7

(d) Attorney Conduct. The court's standards governing attorney conduct are as
follows:

(1) Proceedings Before District or Other Court. The standards of attorney
conduct of a district or other court govern any act or omission of an
attorney connected with proceedings before that court; and

2
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(2) Any Other Act or Omission by Attorney. The standards of the Federal
Rules of Attorney Conduct, together with other rules adopted under 28

L U.S. C. § 2072, govern any other act or omission by an attorney.

NOTE

The changes to Fed. R. App. P. 46(b) (1) (B) and (c) eliminate the vague
"conduct unbecoming" text and replace it with the more specific standards of them new section (d). This permanently resolves the concerns about ambiguity voiced

L by the Supreme Court in In re Snyder, 472 U.S. 634, 645 (1985). See also
Matter of Hendrix, 986 F. 2d. 195, 201 (7th Cir. 1993) and In re Bithony, 486

17 F. 2d 319, 324 (1st Cir. 1973). See the fall discussion in D.R. Coquillette, M.
Lm Leary, Working Papers of the Committee on Rules of Practice and Procedure:

Special Studies of Federal Rules Governing Attorney Conduct (1997), 235-247.
(Hereafter, "Working Papers.")

The new Section (d) eliminates the many inconsistent local standards that have
previously governed attorney conduct issues in the courts of appeals. See the
extensive studies in Working Papers, supra, 10, 73-77, 235-247, 289-291.
Section (d) (1) requires that the court of appeal look to the standards of the
relevant district or other court when considering an attorney's act or omission
before such courts. Otherwise, the court should look to the new Federal Rules of
Attorney Conduct, set out as Fed. R. Civ. P. Appendix 1. The standards of all
district courts will also be established by the Federal Rules of Attorney Conduct
under the new Fed. R. Civ. P. 83(c), but bankruptcy proceedings may be
governed by different standards due to the Bankruptcy Code, particularly 11
U.S.C. § 327 (a). See discussion in Working Papers, supra, 293-333.

It should be noted that, by adopting the Federal Rules of Attorney Conduct, the
new Fed. R. App. P. 46 (d) incorporates a choice of law rule, Rule 1 (a) of the
Federal Rules of Attorney Conduct, closely modeled after Rule 8.5 (b) (1) of the
ABA Model Rules.

L. 3
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FEDERAL RULES OF CIVIL PROCEDURE

(Addition of a new Fed. R. Civ. P. 83(c))

L

Fen RULE 83: RULES BY DISTRICT COURTS

(c) AYTORAEY CONDUCT. The standards of attorney conduct in the district
Ko courts are established by the Federal Rules of Attornea Conduct, enacted as
L an Appendix to these rules, together with other rules adopted under 28

U.S. C. § 2072.

L
NOTE

The new part (c) of this rule promotes uniformity in the standards of conduct for
all attorneys admitted to practice before federal district courts. In the past, the

L, federal district courts relied upon many different local rules to prescribe
standards of attorney conduct. See, D.R. Coquillette, Report on Local Rules

K Regulating Attorney Conduct in the Federal Courts, 1-3 (July 5, 1995)
L (Appendices I and II charted the many different attorney conduct rules in the 94

districts). These local rules took many forms. Some were ambiguously drafted.
L Others adopted conflicting standards of conduct. Still others adopted standards so

vague they may have violated constitutional due process principles. See Report,
supra, at 11-23, Appendix IV (Appendix IV contains Professor Linda Mullinex's

L article entitled, Multiforum Federal Practice: Ethics and Erie, in 9 Geo. J. Legal
Ethics 89 (1995)); Eli J. Richardson, Demystifying the Federal Law of Attorney
Ethics, 29 Geo. L. Rev. 137, 151-58 (1994). Finally, some districts failed to
incorporate any standards of conduct in their local rules, leaving attorneys to
guess the applicable standards. See Report, supra, at 8-11; Richardson, supra, at
152. This rule, applicable in all districts, seeks to eliminate the confusion. See
D.R. Coquillette, Study of Recent Federal Cases (1990-1995) Involving Rules of

r" -Attorney Conduct, Appendix IV (Dec. 1, 1995) (containing: Bruce A. Green,L Whose Rules of Professional Conduct Should Govern Lawyers in Federal Court
and How Should the Rules be Created, 64 Geo. Wash. L. Rev. (1996)); Roger

C~ C. Cramton, Memorandum to Participants of the Special Study Conference, 3
L (Jan. 8, 1996). See also D.R. Coquillette, M. Leary, Working Papers of the

Committee on Rules of Practice and Procedure: Special Studies of Federal Rules
Governing Attorney Conduct (1997), which contains the reports cited above,
among others. (Hereafter, "Working Papers.")



The new part (c) leaves unchanged other uniform federal rules that already
govern attorney conduct. See, for example, Fed. R. Civ. P. 11, 26(g), 30(d),
and 37(b).

The proposed new Fed. R. App. P. 46 wouldc also institute the Federal Rules of
Attorney Conduct in the courts of appeals, but bankruptcy proceedings are not
included due to special policy concerns and the provisions of the Bankruptcy
Code, especially § 327. See 11 U.S.C. § 327(a). See D.R. Coquillette, Study of
Recent Bankruptcy Cases (1990-1996) Involving Rules of Attorney Conduct,
May 11, 1997, set out in Working Papers, supra, 293-333.
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Appendix
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Federal Rules of Attorney Conduct

RULE 1. GENERAL RULE

Fall (a) Standards for Attorney Conduct. Except as provided by subdivision (c) of
this rule, or a rule adopted in accordance with 28 U.S.C. §§ 2072, or a
rule of the Federal Rules of Attorney Conduct, the standards for attorney

I conduct for United States district courts and courts of appeals are as
follows:

(1) Conduct in Proceedings Before District Court. For conduct in
connection with a case or proceeding pending in a district court
before which a lawyer has been admitted to practice (eitherL. generally or for purposes of that proceeding), the standards to be
applied must be the standards of attorney conduct currently
adopted by the state authority responsible for adopting rules of
attorney conduct of the state in which the district court sits; and

(2) All Other Conduct. For any other act or omission by an
attorney admitted to practice before a district court or court of
appeals, the standards for attorney conduct are:

(A) if the attorney is licensed to practice only in one state, the
rules of that state as currently adopted by its highest court,
or

(B) if the attorney is licensed to practice in more than one state,
the rules of the state in which the attorney principally
practices as currently adopted by its highest court; but if
particular conduct has its predominant effect in another
state in which the attorney is licensed to practice, then the
rules of that state as currently adopted by its highest court.

L
(3) Violation as Misconduct. If an attorney violates these

rules - whether individually or in concert with others, and
in whether or not the violation occurred in the course of the

attorney-client relationship - the violation constitutes
misconduct and is grounds for discipline.

F'



(b) Sanctions. For misconduct defined in the Federal Rules of Attorney 7
Conduct, for good cause shown, and after notice and opportunity to be i
heard, an attorney admitted to practice before a district court or court of
appeals may be disbarred, suspended, reprimanded, or subjected to any
other disciplinary action that the court deems appropriate.. The same
misconduct may also subject an attorney to the disciplinary authority of the
state or states where the attorney is admitted to practice.

(c) Applicability. Rules 2-10 of the Federal Rules of Attorney Conduct apply
only in a case or proceeding pending in a United States district court or
court of appeals. Rule 1(a) and (b) and Rules 2-10 of the Federal Rules of
Attorney Conduct do not apply in a case or proceeding pending in the
district court within the jurisdiction conferred by 28 U.S.C:. §§ 1334 or
158, or in a case or proceeding referred to a bankruptcy judge under 28
U.S.C. § 157(a), unless otherwise provided by the Federal Rules of
Bankruptcy Procedure or by local bankruptcy ruleslpromulgated in Li

accordance with F.R. Bankd. P. 9029.
,j~~~~~~~~~~L

NOTE

This rule is based on Model Local Rule IV of the Federal Rules of Disciplinary
Enforcement as recommended by the Committee on Court Administration and
Case Management in 1978 and ABA Model Rule of Professional Conduct 8.5
governing choice of law for disciplinary authority. See-D.R. Coquillette, Report
on Local Rules Regulating Attorney Conduct in the Federal Courts, Appendix V
(July 5, 1995) (original version of Rule IV of the Federal Rules of Disciplinary
Enforcement), republished in D.R. Coquillette, M. Leary, Working Papers of
the Committee on Rules of Practice and Procedure: Special Studies of Federal E
Rules Governing Attorney Conduct (1997), 1-95. (He4reafter, "Working
Papers.")

The words "case or proceeding pending before" a-court mean any matter which
is actually before such a court, or is certain to be before such a court. 7

The Federal Rules of Attorney Conduct were not designed to govern bankruptcy
cases and proceedings. The Committee on Rules of Practice and Procedure C

recognizes that there may be situations in which standards for attorney conduct in
bankruptcy cases and proceedings should or must differ'in some respects from
standards applicable in other federal cases. First, there are statutory provisions
that govern aspects of attorney conduct in bankrUptcy cases, but have no

2 V
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application in other federal litigation. The Bankruptcy Code contains several
L provisions that govern attorney conduct, such as the requirement that an attorney

for a trustee or committee be "disinterested," limitations on compensation, and ar prohibition against sharing compensation. See 11 U.S.C. §§ 327-331, 504.
Second, the Federal Rules of Bankruptcy Procedure contain several rules
governing aspects of attorney conduct, such as Rule 2014 on disclosures of
relationships with parties in interest.

C Rule 1(c) renders the Federal Rules of Attorney Conduct generally inapplicable
L j in bankruptcy cases and proceedings. It is anticipated that the Advisory

Committee on Bankruptcy Rules will consider formulating additional standards
for attorney conduct applicable in bankruptcy cases and proceedings if, by local

L bankruptcy rule, the attorney conduct standards of the district court are made
applicable.

r
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RULE 2. CONFIDENTIALITY OF INFORMATION
L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~L I.: ''t

(a) A lawyer must not reveal information relating to representation of a client
unless the client consents after consultation, except for disclosures, that are id
impliedly authorized in order to carry out the representation, for disclosures
required byJ law or court order, and except as stated in paragraph (b).

(b) A lawyer may reveal, and to the extent required by Federal Rules of
Attorney Conduct 7 and 9(b) must reveal, such information to the extent the
lawyer reasonably believes necessary:

(l)~ to prevent, the client ,from committing a criminal or fraudulent act
that the lawyer believes is, ,likely to result in death or substantial
bodily harm, or in substantial injury to another's financial
interests or property; or

D
(2) to establish a claim or defense on behalf of the lawyer in a

controversy between the lawyer and the client, to establish a
defense to a criminal charge or civil claim against the lawyer L
based upon conduct in which the client was involved, or to
respond to allegations in any proceeding concerning the lawyer's V
representation of the client.

L
NOTE

This rule adopts ABA Model Rule of Professional Conduct 1.6 almost in its L
entirety. There is one significant exception. The rule modifies Rule 1.6 to
permit disclosures of confidential information in order to prevent a fraudulent act
which would result in substantial injury to the financial interests or property of
another. (The ABA Model Rule 1.6 only permits such disclosure in the cases of
criminal acts "likely to result in imminent death or substantial bodily harm.")
The rule was modified to reflect prevailing state views which permit this type of
disclosure. Thirty-six states permit disclosure under these circumstances, and five
states mandate disclosure in these circumstances. By permitting disclosure, the
federal rule comports with or avoids conflict with forty-one jurisdictions, and
follows the trend in the most recent state adoption of the Model Rules, such as in P
Massachusetts, effective Jan. 1, 1998. See Roger C. Cramton, Memorandum to
Participants of the Special Study Conference, 2 (Jan. 8, 1996). In addition, an
exception for disclosures "required by law or court order" has been added. See
ABA Code of Professional Responsibility DR-4-101 (C) (2). Finally, the rule

4 1;



provides a reference to Federal Rules of Attorney Conduct 7 and 9 which are
L. based on the ABA Model Rules of Professional Conduct 3.3 and 4.1

respectively. This reference emphasizes that Federal Rule of Attorney Conduct
2(b) is not the only provision of these rules which deals with disclosure of
information and that in some circumstances disclosure of such information may
be required and not merely permitted.

LA Small stylistic changes have been made in all of the ABA Model Rules, even
those adopted without substantive changes. For example, in Rule 2 the ABA
Model Rule 1.6 (a) uses "shall," and the Federal Rule 2(a) uses "must." This is
to comport with uniform federal drafting guidelines. See Bryan A. Garner,
Guidelines for Drafting and Editing Court Rules (1997), 29.

While the "Comments" published with the ABA Model Rules have not been
formally adopted, even for those federal rules that closely follow the ABA
models, they are useful as "guides to interpretation." See ABA Model Rules,
"Preamble," Sec. 21, in Model Rules of Professional Conduct (1998 ed.), 8.

L

L
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RULE 3. CONFLICT OF INTEREST: GENERAL RULE

(a) A lawyer must not represent a client if that representation will be directly
,adverseto another client, unless:,

(1) the lawyer reasonably believes the representation will not
adversely affect the relationship with the other client; and E

(2) each client consents after consultation.,

(b) A lawyer must not represent aclient if that representation may be
materially limited by, ,,the lawyer's responsibilities to another client or to a
third person, or by the lawyer's own interests, unless:

(1) the lawyer reasonably believes the, representation will not be
adversely affected;,, and ,

(2) the client consents after consultation; when representation of
multiple clients in a single matter is undertaken, the consultation
must include explanation of the implications of the common
representation and the advantages and risks involved.

NOTE

This rule adopts ABA Model Rule of Professional Conduct 1.7 in its entirety,
with small stylistic changes. Over the last five years, the largest number of

federal disputes involving attorney conduct concerned conflict of interest rules.
See Daniel R. Coquillette, Study of Recent Federal Cases (1990-95) Involving
Rules of Attorney Conduct, 3 (Dec. 1, 1995) (forty-six percent of reported
federal disputes involved conflict of interest rules). See Working Papers, supra,
100-102, 107-116, 189-210.

This Rule, and Rules 5, 6 and 8, do not prevent a trial judge from disqualifying
an attorney when necessary to protect the integrity of a judicial proceeding, LJ
despite client consent to the representation. See Wheat v. United States, 486
U.S. 153 (1988). f

J
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RULE 4. CONFLICT OF INTEREST: PROHIBITED TRANSACTIONS

(a) A lawyer must not enter into a business transaction with a client or
knowingly acquire an ownership, possessory, security, or other pecuniary
interest adverse to a client unless:

(1) the transaction and terms on which the lawyer acquires the
L interest are fair and reasonable to the client and are fully

21- disclosed and transmitted in writing to the client in a manner that
L can be reasonably understood by the client;

r (2) the client is given reasonable opportunity to seek the advice of
L independent counsel in the transaction; and

(3) the client consents in writing.
LI

(b) A lawyer must not use information relating to representation of a client to
the client's disadvantage unless the client consents after consultation, except
as permitted or required by Federal Rules of Attorney Conduct 2 or 7.

(c) A lawyer must not prepare an instrument giving the lawyer or a person
related to the lawyer as parent, child, sibling, or spouse any substantial gift
from a client, including a testamentary gift, except where the client is
related to the donee.

(d) Until the representation of a client ends, a lawyer must not make or
negotiate an agreement giving the lawyer literary or media rights to a
portrayal or account based in substantial part on information relating to the

L representation.

J
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(e) A lawyer must not provide financial assistance to a client in connection
with pending or contemplated litigation, except that:

(1) a lawyer may advance court costs and expenses of litigation, the
repayment of which may be contingent on the outcome of the Li
matter; and

(2) a lawyer representing an indigent client may pay court costs and
expenses of litigation on the client's behalf.

(t) A lawyer must not accept compensation for representing a client from
one other thankthe client unless:

(1) the client consents after consultation;

(2) there is no interference with the lawyer's independence of L
professional judgment or with the attorney-client relationship;
and

(3) information relating to the representation of a client is protected
as required by Federal Rules of Attorney Conduct 2, 7, and 9.

I~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

(g) A lawyer who represents two or more clients must not participate in
making aggregate settlement of claims of or against the clients, or in a
criminal case an aggregated agreement on guilty or nolo contendere
pleas, unless each client consents after consultation, including disclosure C

of the existence and nature of all the claims or pleas involved and of the
participation of each person in the settlement.

(h) A lawyer must not make an agreement prospectively limiting the
lawyer's liability to a client for malpractice unless permitted by law and
the client is independently represented in making the agreement. Nor
may a lawyer settle a claim for such liability with an unrepresented
person or former client without first advising that person in writing to
seek independent representation. I

(i) A lawyer related to another lawyer as parent, child, sibling, or spouse 1
must not represent a client whose interests in that matter are directly
adverse to a person whom the lawyer knows is represented by the other r
lawyer unless the client consents after a consultation about the l
relationship.

8



F (j) A lawyer must not acquire a proprietary interest in a claim or in the
L subject matter of litigation that the lawyer is conducting for a client,

except that the lawyer may:

(1) acquire a lien granted by law to secure the lawyer's fee or
expenses; and

(2) contract with a client for a reasonable contingent fee in a civil
C case.

NOTE

This rule adopts ABA Model Rule of Professional Conduct 1.8 in its entirety
except for small stylistic changes and cross references to these rules. Again, over
the last five years, the largest category of federal disputes involving attorney
conduct centered on conflict of interest rules. See Daniel R. Coquillette, Study of
Recent Federal Cases (1990-95) Involving Rules of Attorney Conduct, 3 (Dec. 1,
1995) (forty-six percent of reported federal disputes involved conflict of interest
rules). See Working Papers, supra; 100-102, 107-116. DR 4-101(B)(2) and (3),
DR 5-103, DR 5-104, DR 5-106, DR 5-107(A) and (B), DR 5-108 and DR
6-102 are the corresponding provisions of the ABA Code of Professional
Responsibility. See Working Papers, supra, 115-116, 199-200, 205-210.

L

L.
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RULE 5. CONFLICT OF INTEREST: FORMER CLIENT ,

(a) A lawyer who has formerly represented a client in a matter -must not later
represent another person in the same or a substantially related matter in r
which thatperson's interests are materially adverse to the former client's
interests unless the former client consents after consultation.

(b) (1), Except as noted in (b)(2), a lawyer must not knowingly represent a
person in the same or a substantially related matter in which a firm
with which the lawyer was formerly associated had previously F
represented a client:

(A) whose interests are materially adverse to that person; and

(B) about whom the lawyer had acquired information protected by
Federal Rules of Attorney Conduct 2 and 5(c), that is material to
the matter..', ,I

(2) The former client may, after consultation, consent to the type of
representation described in (b)(1).

(c) A lawyer who has formerly represented, a client in a matter or whose
present or former firm has formerly represented a client in a matter must 7
not later:

(1) use information relating to the representation to the disadvantage of
the former client except as Federal Rule of Attorney Conduct 2 and 7
would permit or require with respect to a client, or when the
information has become generally known; or

(2) reveal information relating to the representation except as Federal
Rule of Attorney Conduct 2 or 7 would permit or require with respect

-to a client.

NOTE

This rule adopts the substance of ABA Model Rule of Professional Conduct 1.9
in its entirety except for the cross references to these rules. DR 4-101(B) and (C)
and DR 5-105(C) are the corresponding provisions of the ABA Code of

10
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RULE 6. IMPUTED DISQUALWICATION: GENERAL RUlLE

(a) While lawyers are associated in a firm, they must not knowingly represent
a client when any one of them practicing alone would be prohibited from L
doing so by Federal Rules of Attorney Conduct 4, 5(c), or 6.

(b) When a lawyer has terminated an association with a firm, the firm is not
prohibited- from later representing a person with interests materially adverse
to those of a client represented by the formerly associated lawyer, and not
currently represented by the firm, unless: LJ

(1) the matter is the same or substantially related to that in which the m

formerly associated lawyer represented the client; and Li
(2) any lawyer remaining in the firm has information that is both

protected by Federal Rules of Attorney Conduct 2 and 5(c), and
material to the matter.

(c) A disqualification prescribed by this rule may be waived by the affected
client under the conditions stated in Federal Rule of Attorney Conduct 3.

NOTE

This rule adopts ABA Model Rule of Professional Conduct 1.10 almost in its
entirety except for small stylistic changes and cross references to these rules. The
rule does not include a federal rule similar to ABA Model Rule 2.2, dealing with 7
the lawyer as an intermediary. No recent federal cases have involved ABA
Model Rule 2.2, and the matter should be left to state rules. See Daniel R.
Coquillette, Study of Recent Federal Cases (1990-95) Involving Rules of Attorney K
Conduct, 3 (Dec. 1, 1995) (no reported federal disputes involve Model Rule
2.2). See Working Papers, supra, 189-210. DR 5-105(D) is the corresponding
provision of the ABA Code of Professional Responsibility. See Working Papers, L
supra, 115-116, 199-200, 209-210.

Li
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RULE 7. CANDOR TOWARD THE TRIBUNAL

(a) A lawyer must not knowingly:

(1) make a false statement of material fact or law to a tribunal;

(2) fail to disclose a material fact to a tribunal when disclosure is
necessary to avoid assisting a criminal or fraudulent act by the
client;

(3) fail to disclose to the tribunal legal authority in the controlling
jurisdiction known to the lawyer to be directly adverse to the
client's position and not disclosed by opposing counsel; or

(4) offer evidence that the lawyer knows to be false. If a lawyer has
offered material evidence and comes to know of its falsity, the
lawyer must take reasonable remedial measures.

(b) The duties stated in paragraph (a) continue to the conclusion of the
proceeding, and apply even if compliance requires disclosure of information
otherwise protected by Federal Rule of Attorney Conduct 2.

(c) A lawyer may refuse to offer evidence that the lawyer reasonably believes
is false.

(d) In an ex parte proceeding, a lawyer must inform the tribunal of all known
material facts that will enable the tribunal to make an informed decision,
even if the facts are adverse.

NOTE

This rule adopts ABA Model Rule of Professional Conduct 3.3 in its entirety
except for small stylistic changes and a cross reference to these rules. To
preserve the integrity of the court proceedings, candor toward the tribunal is a
matter of significant federal interest, and as such, requires a single uniform
standard applicable in all federal courts. See Roger C. Cramton, Memorandum to
Participants of the Special Study Conference, 2-3 (Jan. 8, 1996). The rule is also
needed in continuing Federal Rules of Attorney Conduct Rule 2 and 4, where it
is cross-cited. DR 7-102 and DR 7-106(B) are the corresponding provisions of

13



the ABA Code of Professional Responsibility. See Working Papers, supra,
100-102, 107-116, 189-210.
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RULE 8. LAWYER AS WITNESS

(a) A lawyer must not act as an advocate at a trial in which the lawyer is likely
to be a necessary witness except where:

r (1) the testimony relates to an uncontested issue;

(2) the testimony relates to the nature and value of legal services
rendered in the case; or

(3) the lawyer's disqualification would work a substantial hardship
on the client.

(b) A lawyer may act as advocate in a trial in which another lawyer in the
lawyer's firm is likely to be called as a witness unless precluded from so
doing by Federal Rules of Attorney Conduct 3 or 5.

NOTE

L This rule adopts ABA Model Rule of Professional Conduct 3.7 in its entirety,
except for small stylistic changes and a cross reference to these rules. Between
1990-1995, ten percent of reported federal disputes involve lawyer as witness
rules. See Daniel R. Coquillette, Study of Recent Federal Cases (1990-95)
Involving Rules of Attorney Conduct, 3 (Dec. 1, 1995). See Working Papers,
upra, 100-102, 107-116, 189-210. This trend dropped to five percent between

July 1, 1995 and March 23, 1996, id., 196, but the 1990-1996 culminated totals
are still high at 49 cases, or more than nine percent. Id., 203. Thus, a federal
lawyer as witness rule is needed to create uniform standards of conduct for
attorneys practicing in the federal courts. The corresponding provisions of the
ABA Code of Professional Responsibility are DR 5-101(B) and DR 5-102. See
Working Papers, supra, 115-116, 199-200, 209-210.

U:
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r
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RULE 9. TRUTHFULNESS IN STATEMENTS TO OTHERS

In the course of representing a client a lawyer must not knowingly.

(a) make a false statement of material fact or law to a third person; or

(b) fail to disclose a material fact to a third person when disclosure is necessary L
to avoid assisting in a criminal or fraudulent act by a client, unless
disclosure is prohibited by Federal Rule of Attorney Conduct 2.

NOTE

This rule adopts ABA Model Rule of Professional Conduct 4.1 in its entirety
except for a small stylistic change and a cross reference to these rules. This rule
is rarely invoked in federal court proceedings, but it is a central rule of conduct.
See Working Papers, supra, 203. See Roger C. Cramton, Memorandum to
Participants of the Special Study Conference (Jan. 8, 1996). It is also needed in
applying Rule 2, supra, where it is cross-cited. The corresponding provision of
the ABA Model Code of Professional Responsibility is DR 7-102. See Working
Papers, supra, pp. 116, 210.

. .~~~~~~~~~~~~~~~L
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L
RULE 10. COMMUNICATIONS WITH PERSONS REPRESENTED BY

L COUNSEL

L11 (a) General Rule. A lawyer who is representing a client in a matter must not
communicate about the subject of the representation with a person the
lawyer knows to be represented by another lawyer in the matter, unless the

L lawyer has the consent of the other lawyer or is authorized to do so by:

(1) constitutional law, statute, or an agency regulation having the
L force of law;

(2) a decision or a rule of a court of competent jurisdiction;

(3) a prior written authorization by a court of competent jurisdiction
obtained by the lawyer in good faith; or

(4) paragraph (b) of this rule.

(b) Rules Relating to Govermnent Lawyers Engaged in Civil or Criminal
Law Enforcement. A government lawyer engaged in a criminal or civil
law enforcement matter, or a person acting under the lawyer's direction,
may communicate with a person known by the government lawyer to be
represented by a lawyer in the matter if:

(1) the communication occurs prior to the person's having been
arrested, charged in a criminal case, or named as a defendant in
a civil law enforcement proceeding brought by the governmental
agency that seeks to engage in the communication, and the
communication relates to the investigation of criminal activity or
other unlawful conduct; or

l(2) the communication occurs after the represented person has been
arrested, charged in a criminal case, or named as a defendant in
a civil law enforcement proceeding brought by the governmental
agency that seeks to engage in the communication, and the
communication is:

(A) made in the course of any investigation of additional,
different, or ongoing criminal activity or other unlawful

EJ conduct; or

17



(B) made to protect against a risk of death or bodily harm l
that the government lawyer reasonably believes may L
occur; or

(C) made at the time of the arrest of the represented person
and after he or she is advised of his or her rights to _
remain. silent and to counsel and voluntarily and
knowingly waives those rights; or

(D) initiated by the represented person, either directly or L
through an intermediary, if prior to the communication
the represented person has given a written or recorded F
voluntary and informed waiver of counsel for that L
communication.

(c) Organizations as Represented Persons. L

(1) When the represented "person" is an organization, an individual
is "represented" byi counsel for the organization if the individual
is not seperately represented with respect to the subject matter of
the communication, and,,.,,,,

(A) with respect to a communication by a government lawyer F
in a civil or criminal law enforcement matter, is known
by the government lawyer to, be a current member of the
control group of the represented organization; or L

(B) with respect to a communication by a lawyer in any
other matter, is known by the lawyer to be _

(i) a current member of the control group of
the represented organization; or L

(ii) a representative of the organization whose
acts or omissions in the matter may be L
imputed to the organization under
applicable law; or

(iii) a representative of the organization whose F
statements under applicable rules of
evidence would have the effect of binding

18



the organization with respect to proof of the
L matter.

(2) The term "control group" means the following persons (A) the
chief executive officer, chief operating officer, chief financial
officer, and chief legal officer of the organization; and (B) to the
extent not encompassed by the foregoing, the chair of the
organization's governing body, president, treasurer, and
secretary, and a vice-president or vice-chair who is in charge ofa principal business unit, division, or function (such as salaries,
administration, or finance) or performs a major policy making
function for the organization; and (C) any other current
employee or official who is known to be participating as a
principal decision maker in the determination of the
organization's legal position in the matter.

(d) Limitations on Communications. When communicating with a represented
person pursuant to this Rule, a lawyer must not:

(1) inquire about information regarding litigation strategy or legal
arguments for counsel, or seek to induce the person to forego
representation or disregard the advice of the person's counsel; or

(2) engage in negotiations of a plea agreement, settlement, statutory
or non-statutory immunity agreement, or other disposition ofactual or potential criminal charges or civil enforcement claims,
or sentences or penalties with respect to the matter in which the
person is represented by counsel unless such negotiations are
permitted by paragraph (a) or (b) (2) (D).

-r NOTE

This rule is based on the tentative outcome of negotiations between the
Department of Justice and the Conference of Chief Justices, "Discussion Draft,L, . December 19, 1997," with the addition of some technical stylistic changes. As
such, it differs from the comparable ABA rule, ABA Model Rule 4.2, in manyr respects. See ABA Formal Opinion 97-408 (1997); ABA Formal Opinion 95-396Lt- (1995) and ABA Informal Opinion 1377 (1997). This rule, as negotiated, has an
extensive "Comment." See "Discussion Draft, December 19, 1997,"L "Comment," pp. 1-6.

1L ~~~~~~~~~~~19



The Conference of Chief Justices considered this "Discussion Draft" at its
regular Midwinter Meeting on January 25-29, 1998. At the request of officials L
of the American Bar Association and others, the Conference postponed the
matter to its next meeting, scheduled for August 2-6, 1998. See Memorandum
of February 6, 1998 from Chief Justice Thomas. R. Phillips, President, L
Conference of Chief Justices. Obviously, if the Conference of Chief Justices,
the 1Department of Justice, and the American Bar Association can agree on a 7
draft rule, it 1will be the presumpptive candidatefor, lthe final version of Rule 10.

From 1990-1995, ,twelve percent of reported federal, casesIinvolve rules
governing communiations vith represented personsSee Daniel R. Coquillette,
Study of Recent Federal Cases (1990-95) Involving Rules Attorney Conduct, 3
(Dec. 1, 1995), SeeVWorking'PA'p`e~rs, supra, 99-211.-Tlis trend increased L

bewen"July 1, 1 I995 and March 23, 11996, tosieejer_etct i t ent. Id., 196. Thus,a
federal ia fk!n~e'ede~ t8:b iaoimfr standards opf con'duct for attorneys
practicing, in the federa courts. The" correspondig prvso of the ABA Code L
of Professional Responsibility is! DR 7-104. Seeid., l11 5-1516, 199-200, 209-210.

L.
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MEMO TO: Members, Criminal Rules Advisory Committee

L FROM: Professor Dave Schlueter, Reporter

7 RE: Local Rules: Proposed Change to Rule 57; Uniform Effective Date for
L Local Rules, Misc.

DATE: March 28,1998

The Standing Committee at its January 1998, meeting voted to place on the
Advisory Committee agendas, the question of whether there should be a uniform effective
date for local rules. One idea suggested at that meeting was that all local rules should be

7 effective on January I st of each year, unless some emergency existed for making them
effective on some other date.

The issue before this Committee is whether the idea of a uniform date is a worthy
goal and if so, what that date should be. While the Committee could certainly propose
specific language in Rule 57 for doing so, the final language will be the result of working
out whatever differences may exist in the various federal rules. I propose that Rule 57 be
amended as follows:

Rule 57. Rules by District Courts

(c) EFFECTIVE DATE AND NOrICE. A local rule so adopted shall take effect on

JanuarU 1 of the year following adoption of the rule, unless otherwise ordered by the

district court to meet a special need, upon the date specified by the district court and shall

remain in effect unless amended by the district court....

L. Some members of the Standing Committee I.clearly concerned about the
proliferation of local rules and the question of whether sanctions may be imposed for
counsel's failure to follow a local rule of form. At that meeting there was also some
discussion regarding whether it might be wise to include language which would prevent a
local rule from being enforced until it had been received by the Administrative Office of
the United States Courts.

I am also attaching other matters relating to the Local Rules project.

L
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L,, Memorand-am

TO: Honorable Alicemarie Stotler, Chair
Committee on Rules of Practice and Procedure

FROM: Mary P. Squiers

RE: Status on Uniform Renumbering of Local Rules

DATE: January 1998

r
LV The Judicial Conference authorized this Committee to undertake astudy of local rules of the district courts at its September 1984 meeting. As aresult, the Local Rules Project was formed. During its initial activity, thisCommittee noted that there was no uniform numbering system for federaldistrict court local rules relating to &vil praetlee. Since there are manyadvantages of such a system, e.g., to help the bar in locating rules applicable toL a particular subject and to ease the incorporation of local rules into indexingservices and computer services, the Conference approved and urged eachdistrict court to adopt a uniform numbering system for its local rulesLd addressing civil practice, patterned upon the Federal Rules of Civil Procedure,at its September 1988 meeting. Report of the Judicial Conference, 103 (Sept.F 1988).

Amendments were made to the Federal Rules of Appellate,
Bankruptcy, Civil, and Criminal Procedure, effective December 1, 1995, whichprovide that all local rules of court "must conform to any uniformnumbering system prescribed by the Judicial Conference." (See Fed.R.App.P.47, Fed.R.Civ.P. 83, Fed.R.Crim.P. 57, and Fed.R.Bank.P. 8018 and 9029.) OnMarch 12, 1996, the Judicial Conference approved the recommendation of thisCommittee to adopt a local rule numbering system which corresponds to thelocal rules' respective Federal Rules. The Judicial Conference also set April15, 1997 as the date of compliance with these numbering systems.

In preparation for the June 1997 meeting of this Committee, Ireviewed the table of contents of the local rules of ninety of the ninety-fourdistrict courts on WestLaw to determine whether the jurisdictions met thisApril 15 deadline. (The local rules for the Districts of Guam, the Virgin

rL



Islands, Puerto Rico, and the Northern Mariana Islands were unavailable.)
At that time and out of the ninety sets of local rules examined, 41 per cent (37courts) were numbered in compliance with the Judicial Conference
recommendation and the Federal Rules. The other 59 per cent (53 courts) had Lnot yet been renumbered.

In preparation for this meeting, I again reviewed the table of Licontents of the local rules of the ninety district courts on WestLaw to
determine whether more jurisdictions had renumbered their rules. As of last rmonth, compliance had increased, but there are still a substantial number ofdistricts courts who have not renumbered. At present, 58 per cent (52 courts)
were numbered in compliance with the Federal Rules. (Please see Appendix
A, attached, for a list of those district courts that have numbered their localrules.) The other 42 per cent (38 courts) had not renumbered. (Please seeAppendix B, attached, for a list of those districts that have not yet renumberedtheir local, rules.)

Li
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Appendix A

Jurisdictions With Local Rules in Conformance
with the Judicial Conference Recommendation

N.D.Ala. D.Idaho D.Minn. N.D.Okla.

M.D.Ala. C.D.Ill. D.Neb. W.D.Okla.

S.D.Ala. N.D.Ind. D.Nev. E.D.Pa.

D.Alaska S.D.Ind.. D.N.H. M.D.Pa.

N.D.Cal. N.D.Iowa D.N.J. W.D.Pa.

E.b.Cal.. S.D.Iowa D.N.M. D.S.Car.

S.D.Cal. D.Kan. N.D.N.Y. D.S.Dak.

D.Colo. E.D.La. W.D.N.Y. E.D.Tenn.
D.Del. M.D.La. M.D.N.Car. W.D.Tenn.

N.D.Fla. W.D.La. D.N.Dak. W.D.Tex.L
S.D.Fla. D.Maine N.D.Ohio E.D.Wash.

L M.D.Ga. D.Mass. S.D.Ohio W.D.Wis.

S.D.Ga. E.D.Mich. E.D.Okla. D.Wyo.

L

L

L

As of December 19, 1997



Appendix B

Jurisdictions With Local Rules that Do Not Conform
to the Judicial Conference Recommendation

D.Ariz. D.Haw. S.D.Miss. D.Ore. E.D.Va.

E.D.Ark. N.D.I11. E.D.Mo. D.R.I. W.D.Va. L
W.D.Ark. S.D.Ml. W.D.Mo. M.D.Tenn. W.D.Wash.
C.D.Cal. E.D.Ky. D.Mont. E.D.Tex. N.D.W.Va.

D.Conn. W.D.Ky. E.D.N.Y. N.D.Tex. S.D.W.Va. L
D.D.C. D.Md. S.D.N.Y. S.D.Tex. E.D.Wis. £
M.D.Fla. W.D.Mich. E.D.N.Car. D.Utah

N.D.Ga. N.D.Miss. W.D.N.Car. D.Vt.

L

Li

L

As of December 19, 1997L



MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter

RE: Electronic Filing of Comments on Proposed Rules

DATE: March 28, 1998

Attached are materials on a proposal to accept electronic comments on rules
published for public comment.

This matter is on the agenda for the April meeting in Washington
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New Orleans, Louisiana
March 11, 1998

To; Advisory Comnittee Chairs
Advisory Committee Reporters

From: Gene W. Lafittte

Re. CoumIents On Propused Rules via the Internet

Attached is a copy of a memorandum to me from John Rabicj, dated October 31, 1997,
concerning the capability of the Rules Committee Support Office to reccivc public commonts on
proposed rule changes directly on the Internet via e-mail. You will note that in the memorandum
Mr. Rabiej mentioned arguments in favor of electronic conments, and arguments against
cnmmentq viq e.-mail Jnuge Xtntler requested that the Teebnology Subcommittee of the Standing
Rules Committee consider the proposal and provide its recommendlitinin to the Advisory
Committees for consideration at their Spring. 1998 meedngrs. It is contemplated that the
Adviswy CUHniuuiLtmeS cuuld the respond to the. Subcommittee with their views, and the
SubcommiLttee, with the benefit of those respo01ses, Will L=11 make It fria t recornmendation to the
Standing Conimittcc whcn the matter is submitted for decision at its meeting in June. The
Technology Subcommittec has considercd the issue, and this is to report its recommendations at
thi6 point.

The Technology Subcommittee takes the view that the use of e-mail to submit comments
should be permitted, at least on trial basis, in order to make the nrie-making process as open and
accessible as possible. Our recommendation is that e-mail comments be allowed for a trial period
of two yous, without any iequiremenut that the e-mnailcommenms be summarized by reporters. We
suggest that at the end of the trial period the use of c-mail conmnments be reviewed to deteruided
whether they should bc a pcrnanent part of the rulc-makin process We also suggest that, if
feasible, the Rules Support Office continue to rcknowledgc each commont, by c-mail, and that the
Support Office make available on the Intemct a gcScric explanation of action of the Advisory
CommitteeR in respnnme ta commentm received
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If you have any questions or comments concerning the Technology Subcommittee
uiwiinundatuiu, pIewe feel free to call..

AGehme& to al ripieltS L
cc; The Honprable'Alicemarie H. stotler -

Liaison Memer to Technology Subcommittee
Profemar Daiel R, Coquilette
Mr. Joha K. Rabiqj

LT

rl

p
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IFONIDAS RALPH MECHAM ADMINISTRATIVE OFFICE OF THE
SX eior UNITED STATES COURTS

JOKN IL KABIEJ
CLQAREr--E A. L£E, iR. Cl

ALcidmte Dire=WorASlINCMND.C. 20544 RulesCbmitteeSupponOffce

October31, 1997.

NEMORADUM TIO GENE W. LAFITTE

SUBJECT- Recept of Comments on the Internet

The proposed amendments to the federal rules,which were published for
comment on August 15, 1997, are located on the Judiciary's Hoome Page on the Internet
Lzhtp //www.uscourts.gov>. My office now has the capability to receive public
comments on the proposed amendments directly on the Internet via E-mail. An E-mailL address can bc cstablished at my officc and we could receive all electronic commcnts,
reproduce them, and circulate hard copies to each conmittee member.

Although we considered receiving comments electrnically, a final decision was
deferred. We need now to reach a consensus among our advisy rules committees on
this issue. As we earlier discussed, your subcommittee could review this matter and
report back to their respective committees the subcunmilttees xnclusions and
recommendations. Hopefullly the advisory rules corniittees will be able to agree on the
subcoviraitteee s proposals so tha we can present the Standing Rules Committee with a

runifoim recommendation.

YWe have identified several arguments for and against thc propoa, which may
help the subcommittee's deliberations.

* Electronio submission of comments would be coistent with the raleg
L committees' policy of reaching out to the bar apid public and informing tem of

proposed rules changes and encouraging publis input
F/-

* Electronic submission of conments meets recommendatiun No. 5 of the Standing

A TWAm ON OF SERVICE TO THE FEDERAL JUDICIMY

r
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Committee's Self-Study Plan, which recommends to the Administrative Office Kthat: "Electronic technologies should be used to promote rapid disscmination of
poPsals, receipI of comments, and the work of the rules committees," The text I1of the plan includes a specific recommendation that "Persons should be permitted
to lodge their!comments online for "oldection aId transmittal to the Advisory
Codttet'* C.

* Comments via F-mail are less likely to be as well thought out as comments
submitted in writing, and many may not be Bzious.

C Under the Judicial Conference ralemaking procedures, each rcporter Must
"prepare a summary of the written comments received and the testimony presented Cat the public hearings." Sunmarizg all Intet comments may be burdensome.
Online comments may be viewed as non-writtch comments, or a clear diswldher
could be included on the Itemet Home Page stating that aul eletonic comment
will be circulated to each coummittee member, but will not be included in thesummaci of comments. But such treatment may pewivtd as establishing a
"second-class" category of comments.

* Although not required by the Judicial Conference rulemaking procedures, myoffice has acknowledged each comment and followed it up with a communication
explaining the advisoiy comnittee's response. Continuing to respond to each
Olcctroruc comment would probably be impossible, but we could provide a generic
explanation of the committe's actions and place it onithe Interne

L
;4 r.~~~~~~

John K. Rabiej

r7
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter

RE: Consideration of Amendments by Civil Rules and Evidence Advisory
Committees Which May Impact on Rule 27 (Proof of Official Record).

DATE: March 27, 1998

Judge Stotler, Chair of the Standing Committee, has referred the attached
materials to the Advisory Committee for its consideration. As those materials indicate, the
Evidence Committee is considering whether Civil Rule 44 is redundant with the Evidence
rules.

Because Criminal Rule 27 indicates that proof of an official record, etc. may be
proved in the same manner as in civil actions, this Committee may have an interest in
whatever amendment is made to Civil Rule 44.

This matter is on the agenda for the April meeting, more as a matter of information
at this point.
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F COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

, JUDICIAL CONFERENCE OFTHE UNITED STATES

WASHINGTON, D.C. 20544

ALICEMARIE H. STOTLER CHAIRS OF ADVISORY COMMITTEES
CHAIR

WILL L. GARWOOD
PETER G. McCABE APPEU.ATERULES

SECRETARY
ADRIAN G. DUPLANTIER

BANKRUPTCYRULES

K(VDANT~~~~hT~~hA PAUL V. NIEMEYERr MEMORANDUM CIVILRULES

W. EUGENE DAVIS
March 16, 1998 CRUNALRULES

FERN M. SMITH
To: Judge W. Eugene Davis EVIDENCERULES

Professor David A. Schlueter

From: Judge Alicemarie H. Stotlerjk°( 3

Re: Overlapping Information from Civil Rules

In reviewing the agenda book for the upcoming Civil Rules meeting, I noted thatK they are considering an amendment tQ Civil Rule 51 similar to the amendment to Criminal Rule
30 published for comment last fall. Beyond the question of the timing of the submission of jury
instructions, however, Professor Cooper identifies several other issues that may need to be

L addressed if the rule is amended. In light of the similarities between the two rules, I am enclosing
a copy of Professor Cooper's memo on the subject for the consideration of your committee.

L Also, John Rabiej may have already forwarded to you the correspondence between
Professors Cooper and Capra on the subject of Civil Rule 44. If not, I have enclosed it now forVt your information. As you can see, Criminal Rule 27 may be implicated.

I look forward to seeing you both next month in Washington.

enclosures

cc (all w/o enc.):
Judge Paul V. Niemeyer
Professor Edward H. Cooper
Professor Daniel J. Capra
Mr. John K. Rabiej

g:\docs\ahscommorules\crim\r3O-civ51.wed



-From bivil Agenda, 3/98 .I
To Criminal: Rule 27

Reporter' s Note For Information K
The Evidence Rules Committee suggested in its report to theJanuary Standing Committee meeting that perhaps Civil Rule 44 is J,redundant with the Evidence Rules. Rule 44 governs proof ofdomestic and foreign "official records." n

'The following correspondence indicates that for the moment,this matter is back with the Evidence Committee. The only trick toreading the correspondence comes with the first page of emailmessages, which should be read from the bottom up. The lastmessage on the page is Capra's response to Cooper's February 2letter; the next item up is Cooper to'Capra; and the top item isCaprato. Cooper. The next two follow in time sequence. There wasa final note from Cooper to Capra, lost somewhere in cyberspace,suggesting that there still may be a point in seeing whether Rule44 can be incorporated into the Evidence Rules. The existence oftwo parallel sets of rules may prove confusing, at least onoccasion.

For the moment, there is nothing to be done. The question wasraised by the. Evidence Committee, and involves matters peculiarlywithin their province., Itseems better to lett them wrestle withthe question for now. '

F
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THE UNIVERSITY OF MICHIGAN
LAW SCHOOL

ANN ARBOR. MICHIGAN 48109M1215
EDWARD H. COOPfR HUTCHINS HALThomas M. Cocky Prafesor of Law 

(313)7644347
FAX (313)763-9375

H00pem~wmdinedu
February 2, 1998

Professor Daniel 3. Capra
Fordham University School of Law
140 West,62nd Street
New York, New York 10023-

Re: Congruance of Civil Rule 44 wih Evidence Rules

L Dear Dan:

go This note is a somewhat belated sequel to our one-miute conversation at the StandingCommittee meeting, as inspired by the one-paragraph reference to Civil Rule 44 on page 5 ofthe Minutes for the Criminal Rule Advisory Committee October, 1997 meeting.r
My understanding is that you agree that nothing in the proposed amendments to Evidence

Rules 803(6), 902(11), and 902(12) bears on Civil Rule 44. But the Minutes suggest thatL present Evidence Rules 803(8) and 902 do overlap with Civil Rule 44, and that it may be
appropriate to consider the continued need for Civil Rule 44.

As a first matter, my instinctive reaction is that it is better to have all the evidence rules
set out in the Evidence Rules, not divided between the Civil Rules, Criminal Rules, andEvidence RUles. There was good reason to have these provisions in the Civil Rules before thereL were any Evidence Rules, but that reason has vanished. The risk of inconsistency and confusion
is always present. And even if there is no inconsistency, the need to continually check two7 different sets of rules is a nuisance. Or worse.

L
Beyond that point, I am not qualified to have a view on the specific overlaps suggested.It would take a long time for me to develop a view. Let me illustrate briefly, and then offer asuggestion.

Criminal Rule 27 seems to adopt, among other things, Civil Rule 44. It provides: "An
official record or an entry therein or the lack of such a record or entry may be proved in thesame manner as in civil actions." That seems to give the Criminal Rules Advisory Committee
a stake in these questions.

Evidence Rule 803(8). noted in the minutes, provides that designated official records are
not hearsay. This does not seem to overlap Civil Rule 44, which does not speak to



Prof. Daniel J. Capra
February 2, 1998
page two

admissibility. Rule 44 applies only to official records that are "admissible for any purpose. '

Evidence Rules 902(1), (2), (3), (4), and (5) do obviously bear on common subjects -
proof by certification or other means, without extrinsic evidence of authenticity, of domestic t
public documents finder seal, domestic public documents not under seal, foreign public
documents, certified copies of public records, and official publications. C

Also relevant are various other Evidence Rules. Rule 803(10) provides for proving the
lack of an official record or entry, in common with Rule 44(b). Evidence Rule 1005 bears on C
proof of "public records," incorporating the certification provisions of Rule 902, allowing
testimony by a witness who has compared a copy with the original, and permitng other
evidence if a copy cannot be provided by certification or comparison testimony. Evidence Rle
901(7) provides examples of autheaion of public records or reports. Rule 901(10) allows
any method of authentication provided by other rules prescribed by the Supreme Court, neady r
avoiding any conflict with Civil Rule 44 if indeed Rule 44 provides alternative means of proof
that are not caught up in all of these Evidence Rules.

Figuring out whether Civil Rule 44 permits anvthing that cannot be done under one or l
another of the Evidence Rules would take me a great, long while. Let me offer two perplexities
that come to mind on simply brushing through the rules. Rules 44(a)(1) and (2) permit proof 7of a domestic or foreign official record "by an official publication thereof." Evidence Rule
902(5) allows as evidence, without extrinsic evidence of authenticity, "Official publications. -Books, pamphlets, or other publications purporting to be issued by public authority." The use 7
of "publications' in Rule 902(5) appears to be different from the use in Rule 44, but I do notknow. For the second, Rule 44(a)(2) allows certificaiion of a foreign official document without
the ordinarily required "final certification" if a treaty provides for that. I do not see a parallel 0
provision in Rule 902(3).

As you surely have guessed by now, I th these topics lie within the special competence
of the Evidence Rules Advisory Committee and its Reporter. Two things are needed before
Civil Rule 44 can be abrogated: a complete comparison of Rule 44 with, all- possible Evidence rRules, and incorporation into the Evidence Rules of any provision of Rule 44 that is not now /
in the Evidence Rules. The Criminal Rules Committee also may have an interest.

Let me know how you react to my befuddlement and suggestion. L

EHC/lm. H. Cooper
c: Hon. Paul V. Niemeyer

John K. Rabiej, Esq.



7 -I---.. .apra, 10:18. AN 2/11/98, Re: Civil Rule 44

FE X-Mailer: Novell GroupWise 5.2
i Date: Wed, 11 Feb 1998 10:18:07 -0500
6;1 From: *Daniel Capras <DCAPRAPMAIL.LAWNET.FORDHAM.EDU,

To: coopereeuich. edu
Subject: Re: Civil Rule 44

f ~~Ed,
EdI think it's a good plan. I will prepare a memo for my committee's April meeting. Perhapsyou can just inform your committee that we are looking into it. I'll see what my committee
wants to do. I agree that the whole thing is not an emergency. We have had the Rule 44--Evidence Rules interface -for some time, with no apparent intoward effect.

>>> Ed Cooper ccoopereeumich-edu> 02/10 5:26 PM >
Dan:
4 Thanks for your message. It was exactly what I hoped for. And most
particularly so if the result is an identification of any existing
differences between Civil Rule 44 and the Evidence Rules, with an
evaluation that supports a determination whether the present Evidence Rules
should rule, or whether some portion of our poor little Rule 44 deserves tobe adopted into the Evidence Rules.

The Civil Rules Committee meets on March 16 and 17, and perhaps again atthe end of April. Clearly the March meeting is too early to consider the
topic. I am sure there is no rush that would make it important to be
prepared for a possible April meeting. For that matter, if your committee
thinks it wise to deliberate beyond your April meeting, that should be
fine. You are the experts, and I, at least, look to be guided by you.

L Again, Thanks. Ed

A t 03:00 PM 2/10/98 -0500, you wrote:
>HI received your letter and I must say that it struck me, as I am sure itwas intended to do, that the problem is more complex than was originally
thought. Here are my initial reactions.

>I agree with you that Evidence Rules should be in the Evidence Rules, andthat any inconsistency between Civil Rule 44 and the Evidence Rules isespecially problematic. Also, I agree with you that the amendments to the
Evidence Rules to be released for public comment in August have nothing to
do with Rule 44. Finally, I agree that if Rule 44 is abrogated, Criminal

C Rule 27 should receive similar treatment.

>I am not sure, however, that it is necessary to do a complete workup on
the relationship between Rule 44 and the Evidence Rules. More specifically,

__ I am not sure that any provision of Rule 44 not currently in the Evidence
Rules should now be placed there. Rules 803-8, 901, 902, etc. provide aL comprehensive means of admitting public records. They were drafted to be
comprehensive, obviously without regard to the content of Rule 44. To the
extent that there might be anything "missing, my belief is that it wasintentional--or at least that there was no thought given to the fact thatL whatever was missing would be handled by Rule 44. Of course, these Rules
can always be revisited, but that is not necessarily tied into a decision
to abrogate Rule 44.

>Obviously though, this is not my decision to make. I propose that I bring
the matter to the Evidence Rules Committee at its April meeting, to get
their reaction. By that time, I will have done a little more research intothe surprisingly complex relationship between Rule 44 and the Evidence
Rules, and I will prepare a preliminary memo on the subject.,~~~

o ~ >Thanks for your incisive thoughts. Best regards.

>Dan

L

r Printed for Ed Cooper <ccopereiu~ich. edu>



Daniel Capra, 02:03 PK 2/17/98 , Rule 44

X-Mailer: Novell GroupWise 5.2
Date: Tue. 17 Feb 1998 14:03:35 -OSOO
From: Daniel CapraT M CDCAPRAEAIL .LAwn.ETFFORDHpMMM.E>
To: cooperewumich.edu ,r
Cc: Fern Smithsce9.uscourts.gov, josepgr~ffhsj.comr
Subject: Rule 44

My preliminary research indicates that Rule 44 has been used mainly in immigration cases--where the Federal Rules of Evidence do not apply. My initial reaction to this finding is thatwe should leave things as they are. Certainly, if makes no sense to delete Rule 44 if it isin use in an area that cannot be accommodated by the Federal Rules. The alternative, to amend Cthe Federal Rulesto apply to iummigration cases, presents policy questions that appear to bebeyond the coz-itteeof limited jurisdiction which we are. I will continue to research the
Rule 44 issue. but I thought you might be interested'in this preliminary report

E7
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Printed for Ed Cooper <cOoperemmich.edu>



Danel Capra, 10:42 AN 2/18/98 , Re: Rule 44

X-Mailer: Novell GroupWise 5.2
Date: Wed, 18 Feb 1998 10:42:09 -0500
From: "Daniel Capra" CDCAPRAOMAIBL.LAWNET.FORDEAM.EDU,
To: coopereaumich.edu
Subject: Re: Rule 44

I will get a specific answer on what I mean by "immigration casesm once I look overeverything in detail. That will be by Monday. Do you agree with my general point, i.e. thatif Rule 44 is covering a type of case that is not covered by the Federal Rules, then thatRule should be retained? If so, I believe that this project approaches termination. The factthat Rule 44 might overlap with Rule803(8) in other cases is really not something that causesme much concern--so long as Rule 44 has some independent content completely outside thejurisdiction of the Federal Rules of Evidence.

> ,> Ed Cooper <cooperesumich.edu> 02/18 8:26 AM >>z
Dan:
aan: Thanks for the message. I am not entirely confident that I understand
your reference to immigration cases." Does this mean proceedings foradmission to citizenship," which under Civil Rule 81(a) (2) are governed bythe Civil Rules? Or to administrative proceedings? Not, I suppose, toproceedings on judicial review of Boards of Immigration Appeals, which (ifmemory serves) go to the courts of appeals? Whatever the answer is, it issomething I would not have thought even to look for. I had expected thatr turning this sort of question over to an evidence expert would yield a goodanswer. Just how good, how fast, I had not expected. -- Ed CooperAt 02:03 PM 2/17/98 -0500, you wrote:
>My preliminary research indicates that Rule 44 has been used mainly inimmigration cases--where the Federal Rules of Evidence do not apply. Myinitial reaction to this finding is that we should leave things as theyare. Certainly, if makes no sense to delete Rule 44 if it is in use in anarea that cannot be accommodated by the Federal Rules. The alternative, toamend the Federal Rules to apply to immigration cases, presents policyquestions that appear to be beyond the committee of limited jurisdictionwhich we are. I will continue to research the Rule 44 issue, but I thoughtyou might be interested in this preliminary report

3

Li

Printed for Ed Cooper cCoopereetumich.edu>1
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter

rL RE: Update on Restyling of Criminal Rules

DATE: March 28, 1998

The attached letter provides an update on the status of efforts to restyle the
Criminal Rules.

L
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UNITED STATES DISTRICT COURT
r DISTRICT OF NEW MEXICO

L POST OFFICE Box 566
JAMES A. PARKER ALBUQUERQUE. NEW MEXICO 87103

C: JUDO.

MEMORANDUM

TO: SUBCOMMITTEE ON STYLE-
Honorable William R. Wilson, Jr.
Professor Geoffrey C. Hazard, Jr.
Bryan A. Garner, Esq.
Joseph F. Spaniol, Jr., Esq.

A, FROM: Judge James A. Parker

L DATE: March 17, 1998

RE: STYLISTIC REVISION OF CRIMINAL RULES

K, During the January meeting in Santa Barbara Bryan Garner said that he plans to
complete his initial stylistic editing of Criminal Rules 13 through 60 during May and June, 1998.

L Bryan has previously proposed edits to and has made written comments about Rules
I through 12.3. Judge Wilson also has done considerable work on Rules 1 through 9.

L To bring all of you and Judge Stotler up to date, I am sending to you and Judge
Stotler with this memo a copy of Rules 1 through 9 showing Bryan's edits and comments, Judge
Wilson's edits and suggestions, and some additional suggestions that I noted. In addition, I enclose
a copy of Bryan's edits and comments on Rules 10 through 12.3.

Also enclosed is a copy of my November 17, 1997 letter to Judge Wilson about
legal research related to proposed changes to Rules I through 9. Judge Wilson will report to us
when he completes the research. John Rabiej mentioned at the Santa Barbara meeting that the
Administrative Office has judicial fellows available to research issues involving proposed rule
changes. As you consider stylistic revisions of the Criminal Rules, please think of legal research
that should be done as a consequence of proposed language deletion or modification. As issues

C requiring research are identified, John Rabiej can assign the research projects to judicial fellows.

,r I told Judge Davis and Professor Schleuter that the Style Subcommittee will submit,L in a single package, proposed stylistic revisions of Rules I through 60 to the Criminal Rules
Advisory Committee after December 1, 1998, the anticipated effective date of the stylistically
revised Rules of Appellate Procedure. If adoption of the new Appellate Rules is sidetracked for7 any reason, stylistic revision of the Criminal Rules may be reconsidered.

cc: Honorable Alicemarie H. Stotler
Li Honorable Eugene Davis

Professor David SchleuterLi John Rabiej, Esq.

L:
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