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CRIMINAL RULES COMMITTEE

MEETING
April 7-8, 1997
Washington, D.C.
PRELIMINARY MATTERS
A. Opening Remarks and Administrative Announcements by the Chair
B. Approval of Minutes of October 1996, Meeting in Gleneden Beach,
Oregon

C. Draft Minutes of Standing Committee Meeting, January 1997.
D. Criminal Rules Agenda Docketing.

CRIMINAL RULES UNDER CONSIDERATION

A.

Rules Published for Public Comment & Pending Further Review by
Advisory Committee. (Memos):

1. Rule 5.1. Preliminary Examination, Production of Witness
Statements. (Memo)

2. Rule 26.2. Production of Witness Statements, Applicability to Rule
5.1 Proceedings. (Memo)

3. Rule 31. Verdict; Individual Polling of Jury. (Memo)
4, Rule 33. New Trial; Time for Filing Motion. (Memo)

5. Rule 35(b). Correction or Reduction of Sentence; Changed
Circumstances. (Memo) '

6. Rule 43. Presence of Defendant; Presence at Reduction or
Correction of Sentence. (Memo)

Rule Approved by Standing Committee and Judicial Conference;
Pending Before Supreme Court. ‘

1. Rule 16(a)(1)(E), (b)(C). Expert Witnesses. (No Memo).
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Agenda

Criminal Rules Advisory Committee

April 1997

Rule Approved by Standing Committee and Forwarded to Judicial
Conference ‘ ‘

I8 Rule 58, Procedure for Misdemeanors and Other Petty Offenses.
{Memo) ‘ _

Proposed Amendments to Rules of Criminal Procedure
1. Rule 5(c). Initial Appearance; Proposed Amendment. (Memo)

2. Rule 6(d), (f); Presence of Interpreter for Deaf Person on Grand
Jury and Return of Indictment by Foreperson (Memo)

3. Rule 11. Pleas. (Memo)

a. Rule 11(c) (advice re waiver of appeal, etc); Rule
11(e)(1)(B) & (C); Rule 11(e)(4) Plea Agreement
Procedure; Rejection of Plea Agreement (Memo).

b. Rule 11(e)(4); Ability of Defendant to Withdraw Plea of
Guilty if Judge Defers Decision on Whether to Reject or
Accept Plea Agreement. (Memo)

C. Rule 11(2)(1); Proposed Amendment (Memo).

4. Rule 24(c). Alternate Jurors (Amendment eliminating requirement
to discharge alternate jurors) (Memo).

5. Rule 26. Taking of Testimony. (Amendment conforming rule to
Civil Rule 43) (Memo)

6. Rule 30. Instructions. Proposed amendment to permit judge to
require submission of instructions before trial)(Memo)

7. Rule 32.2. Forfeiture Procedures. (DOJ proposal to adopt new rule
governing forfeitures) (Memo).

8. Rule 54. Courts; Proposed Amendment to Delete Reference to
Canal Zone court (Memo).

Rules and Projects Pending Before Standing Committee and Judicial
Conference

1. Status Report on Legislation Affecting Federal Rules of
Criminal Procedure (Memo).
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Criminal Rules Advisory Committee
April 1997
2. Status Report on Restyling the Appellate Rules of Procedure.(No
Memo).
3 Other Oral Reports (No Memo).
M. DESIGNATION OF TIME AND PLACE OF NEXT MEETING
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MINUTES [DRAFT]
of
THE ADVISORY COMMITTEE
on
FEDERAL RULES OF CRIMINAL PROCEDURE

October 7-8, 1996
Gleneden, Oregon

The Advisory Committee on the Federal Rules of Criminal Procedure met at the
Gleneden, Oregon on October 7th and 8th, 1996. These minutes reflect the actions taken
at that meeting.

L CALL TO ORDER & ANNOUNCEMENTS

Judge Jensen, Chair of the Committee, called the meeting to order at 8:30 a.m. on
Monday, October 7, 1996. The following persons were present for all or a part of the
Committee's meeting:

Hon. D. Lowell Jensen, Chair

Hon. W. Eugene Davis

Hon. Edward E. Carnes

Hon. Sam A. Crow

Hon. George M. Marovich

Hon. David D. Dowd, Jr.

Hon. D. Brooks Smith

Hon. B. Waugh Crigler

Prof. Kate Stith

Mr. Darryl W. Jackson, Esq.

Mr. Robert C. Josefsberg, Esq.

Mr. Henry A. Martin, Esq.

Mr. Roger Pauley, Jr., designate of the Asst. Attorney General for the Criminal
Division

Professor David A. Schlueter, Reporter

Also present at the meeting were: Hon William R. Wilson, Jr., a member of the
Standing Committee on Rules of Practice and Procedure and a liaison to the Committee;
Professor Daniel R. Coquillette, Reporter to the Standing Committee; Mr. Peter McCabe
and Mr. John Rabiej from the Administrative Office of the United States Courts; Mr. Jim
Eaglin from the Federal Judicial Center, and Ms. Mary Harkenrider from the Department
of Justice.
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The attendees were welcomed by the chair, Judge Jensen, who recognized a new
member to the Committee, Judge Edward E. Carnes. Judge Jensen recognized the
contributions of Judge Crow, whose term on the Committee had expired.

II. APPROVAL OF MINUTES OF APRIL 1996 MEETING

Following minor changes to the minutes of the October 1995 meeting, Judge
Marovich moved that they be approved. Followmg a second by Judge Davis, the motion
carried by a unanimous vote.

III. RULES PUBLISHED FOR PUBLIC COMMENT AND PENDING
" FURTHER ACTION BY THE COMMITTEE

The Reporter informed the Committee that the Standing Committee, at its June
1996 meeting in Washington, D.C., had approved a number of proposed amendments for
publication and public comment: Rule 5.1 (Preliminary Examination; Production of
Witness Statements); Rule 26.2 (Production of Witness Statements; Applicability to Rule
5.1 Proceedings); Rule 31 (Verdict; Individual Polling of Jurors); Rule 33 (New Trial;
Time for Filing Motion); Rule 35(b) (Correction or Reduction of Sentence; Changed
Circumstances); and Rule 43 (Presence of Defendant; Presence at Reduction or
Correction of Sentence). Written comments on the proposed amendments are due not
later than February 15, 1997. A hearing has been scheduled in Oakland, California for
witnesses who wish to present oral testimony on the proposed amendments.

IV.  RULES APPROVED BY STANDING COMMITTEE AND
FORWARDED TO JUDICIAL CONFERENCE

Judge Jensen reported that the Standing Committee had approved and forwarded
the Committee’s proposed amendment to Rule 16 to the Judicial Conference. The
amendment to Rule 16(a)(1)(E) and 16(b)(1)(C), which addresses reciprocal disclosure of
information on expert witnesses, had originally been included in a package of proposed
amendments to Rule 16 submitted to the Judicial Conference in March 1995. The
Conference had generally rejected the amendments although the opposition had focused
specifically on those amendments in Rule 16(a)(1)(F), addressing the pretrial disclosure of
witness names. At its meeting in April 1996, the Advisory Committee considered the
amendment anew and resubmitted the matter to the Standing Committee. That
Committee made several minor changes to the language of the amendment and forwarded
it, without further publication, to the Judicial Conference.
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October 1996 Minutes 3
Advisory Committee on Criminal Rules

V. CRIMINAL RULES CURRENTLY UNDER CONSIDERATION
BY ADVISORY COMMITTEE

A. Rule 11. Pleas.

The Reporter indicated that several interrelated matters affecting guilty pleas and
the sentencing guidelines were on the agenda for the meeting. Several judicial decisions
and correspondence had generated interest in amending Rule 11.

1. Rule 11(e); Report of Subcommittee; Impact of Sentencing
Guidelines on Plea Bargaining; Ability of Defendant to
Withdraw Plea

In a continuation of discussions begun at the April 1996 meeting, a Subcommittee
consisting of Judge Marovich (chair), Professor Stith, Mr. Martin, and Mr. Pauley,
presented an oral report on possible amendments to Rule 11. Judge Marovich reported
that the subcommittee had considered the possible impact of United States v. Harris, 70
F.3d 1001 (8th Cir. 1995), which read Rule 11(e)(4) to also apply to (e)(1)(B) plea
agreements regarding sentencing facts or calculations. The subcommittee had concluded
that Harris was not consistent with the language or history of Rule 11 and recommended
that some amendments be made to Rule 11(e) which would clearly:include references to
guideline sentencing factors vis a vis plea bargains.

Judge Marovich indicated that the subcommittee had focused initially on the
question of the amount of notice and mformatlon each side should have regarding
applicable sentencing guidelines; the subcommittee believed that the process would work
more smoothly and efficiently, if the government and the defendant had a clearer idea--
going into the plea bargaining process--of the possible reaction of the court to a proposed
plea agreement. Lawyers, he noted, should be able to accurately assess the probability
that a plea agreement will be accepted by the court. ‘

Judge Jensen added that Judge Conaboy, the Chair of the Sentencing Commission,
had expressed interest in the Committee’s action on any proposals to amend Rule 11. He
had informed Judge Jensen that the Commission would welcome any input on the impact
or role of sentencing guidelines in the plea bargaining process.

Mr. Pauley expressed concern about the slow process of amending Rule 11, should
the. Committee decide to consider global changes to the rule. He believed that the
amendment addressing the Harris case should be moved forward now. Ms. Harkenrider
added that the subcommittee’s proposed amendment would make it clear that the parties
might be able to agree on sentencing factors or guidelines, and not just on an agreed-to
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sentence. Mr. Pauley added that the proposed language would not d1rect1y affect the right
of a defendant to appeal.

Professor Stith distributed a chart she had prepared from data provided by the
Sentencing Commission which demonstrated the reduction of cases going to trial. Judge
Jensen noted in particular that the national average of cases being disposed of in a plea
process was 92 %.. He reiterated that the genesis.of the discussion on the binding nature
of (e)(1)(B) agreements wasithe Harris decision and that the decision in United States v.
Hyde, 82 F.3d 319 (9th Cir. 1996) had raised the question of the impact of deferring
acceptance of a guilty plea until after preparation of the Presentencing Report.

Judge Marovich observed that the Circuits may have different practices relating to
when a plea is accepted and he repeated the concern that the parties may not fully know
what they are facing when the plea is entered. Ms. Harkenrider noted that although the
Solicitor General’s office had not yet decided whether to 'appeal the Hyde decision it
appeared that an appeal would be filed. Ms. Harkenrider also expressed the view that in
light of such an appeal, the Committee should defer any action, which would amend Rule
11 in response to the Hyde decision.. :

Professor S:tmth ralsed the ‘question;of ‘whether it might be appropriate to amend
Rule 11 to clarify when the plea could, or must, be accepted. ‘Judge Crigler responded
that any amendment to Rule 11 be as clear and straightforward as possible. Following
discussion on how the sentencing guidelines had affected the plea. bargaining process,
Judge Dowd observed that the process is now more complicated and that Rule 11, as
written, does not adequately accommodate the realities of plea bargaining and guilty pleas.

In discussing the possible process of amending Rule 11 at this.point to address the
Harris problem, Judge Jensen commented that the proposed changes should be forwarded
to the Sentencing Commission. A consensus emerged that some amendment was
appropriate and the discussion turned to- specific language used in the proposed language
submitted by the Standing Committee, which in turn had been suggested by the
Department of Justice. Judge Marov1ch stated that the amendments were a step in the
right direction. N

Ultimately, Judge Davis moved to adopt the subcommittee’s proposed
amendments to Rule 11(e)(1)(B), (C), and (e)(4). Judge Marovich seconded the motion.
Judge Carnes expressed concern about amending a criminal procedure rule specifically to
address a court decision from one circuit. Several members added that it should be clear
that the proposed amendment does not address the Hyde problem of when a plea could be
accepted. The Committee approved the amendment unanimously. The reporter indicated
that he would draft the appropriate language and committee note for the April 1997
meeting.
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2. Rule 11(c); Advice to Defendant Regarding Waiver of Right
to Appeal

The Reported stated that the Committee on Criminal Law had proposed an
amendment to Rule 11(c)(6) which would require the court to discuss with the defendant
any terms or provisions in a plea agreement which would waive the right to appeal or
collateral attack the sentence. Ms. Harkenrider moved that the proposed amendment be
approved. Judge Davis seconded the motion.

The Committee discussion focused on whether the amendment would affect the
defendant’s constitutional rights and what is actually waived. Professor Stith expressed
concern about the breadth of such waivers and Judge Carnes commented that he had
always understood that the rules of procedure and any waivers are subject to the
Constitution. . Mr. Martin added that there might be other waiver provisions in a plea
agreement, for example, provisions dealing - with immigration or asset forfeiture.
Ultimately, Professor Stith moved that the proposed language be amended to reflect that
(c)(6) applied to terms or provisions in a plea agreement and delete the language requiring
the court to discuss with the defendant the “consequences” of any waiver provision. The
motion to amend was seconded by Judge Carnes and carried by a vote of 10 to 1. The
Committee, by a vote of 8 to 3, approved the proposed amendment to Rule 11(c).

3. ©  Rule 11(e)(4). Rejection of Plea Agreement.

Judge Davis suggested that the Committee consider an amendment to Rule
11(e)(4), in addition to the approved amendments to (e)(1)(B) and (C), supra, which
would clearly address the issue in United States v. Harris. Following brief discussion, the
Reporter was asked to draft proposed language for the April meeting which would
address that decision and also draft an alternate version which would address both Harris
and United States v. Hyde.

4. Rule 11. Summary of Pending Amendments and Action

Judge Jensen provided a summary of the Committee’s actions regarding Rule 11:
It had approved amendments to Rule 11(e)(1)(B) and (C), Rule 11(c)(6)(new provision).
The Reporter was asked to finalize a draft of the amendments so that the Sentencing
Commission would have an opportunity to review it. Second, the Committee had
requested the Reporter to draft alternative versions of possible amendments to Rule
11(e)(4) which would deal with the issues raised by the Harris and Hyde decisions.
Finally, Judge Jensen asked the Rule 11 Subcommittee to continue its work with a view
toward additional amendments to that Rule.
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B. Rule 24(c). Alternate Jurors

The Reporter indicated that the Committee had received a letter from Judge Selya
of the Court of Appeals for the First Circuit in which the judge suggested that it would be
appropriate to consider an amendment to Rule 24(c).. Although that rule currently
provides that alternate jurors (who.are designated as replacements) are to be discharged
after the jury retires to deliberate.. In United States v. Houlihan, not yet reported, the First
Circuit concluded that the trial judge committed. harmless error in not discharging the
alternate jurors. .

- Mr. Josefsburg believed that an amendment to Rule 24(c) was in order and Mr.
Pauley observed that there was a certain tension between the provisions in: Rule 24(c) and
23(b), citing statistics which indicate that it is less desirable to make substitutions in jurors.
Following additional brief discussion, Judge Marovich moved that Rule 24(c) be amended
to eliminate the mandatory language in that rule. Judge Dowd seconded the motion which
carried. by a vote of 8 to 2, with one abstention. The Reporter indicated that he would
draft 1anguage for the Committee’s con51derat1on at its next meetmg

C. Rule 25(b). Judge Disability

Judge Jensen informed the Committee that Judge Kazen had proposed that the
Committee consider a clarifying amendment to Rule 25(b) concerning the ability of using
different judges to hear guilty pleas and handle pretrial motions. Mr. Jackson expressed
the concern that judges not be viewed as fungible in the eyes of the community. Mr.
Josefsburg gave several examples of state practice where judge may be rotated before
completing a case. Several members of the Committee expressed the view that Rule 25(b)
is not violated by substituting a judge to complete a case when another judge has found
the defendant guilty following a guilty plea. Judge Jensen noted that a consensus had
seemed to emerge that no change was needed at the present time; but he asked the
Reporter to review the history of Rule 24(b) and make sure that it is clear the rule does
not cover guilty pleas procedures.

D. Rule 26. Taking of Testimony

The Reporter informed the Committee that Judge Stotler, Chair of the Standing
Committee, had requested the Criminal Rules Committee to consider an amendment to
Criminal Rule 26 which conform that rule to amendments to Civil Rule 43, which take
effect on December 1, 1996.. Those amendments delete the requirement that the testimony
be taken orally in open court. The change is apparently designed to permit testimony to
be given in court by other means if the witness is not able to communicate orally, e.g.,
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using sign language. Additionally, Rule 43 is being amended to permit presentation of
testimony by transmission from another location in compelling circumstances.

Mr. Rabiej provided some' additional background information on the civil rule
amendment and Mr. McCabe indicated that the Ninth Circuit’s pilot program of electronic
transmission of proceedings was on hold--criminal defendants are apparently not
consenting to those procedures. Following additional brief discussion, Mr. Josefsburg
moved that Rule 26 be amended by deleting the word “orally” and that the rule be restyled
to conform to the civil rule. That motion was seconded by Ms. Harkenrider. It carried
unanimously.

E. Rule 32.2. Forfeiture Procedures

Mr. Pauley introduced the Justice Department’s proposed new rule 32.2 which
would accomplish two key points: It would consolidate several existing rules into one
rule, i.e., Rule 32 and 31. Second, the new rule would eliminate the role of the jury in
criminal. forfeiture proceedings. He indicated that in framing the rule, the Department had
polled United States Attorneys and members of the Asset Forfeiture Division. Mr. Pauley
provided a detailed background of current forfeiture provisions and indicated that within
the Department there is some disagreement on whether the proposed rule will help or
hinder the Government’s interests.

In the ensuing discussion, Professor Coquillette questioned whether the provisions
for forfeiting property belonging to a third party, without a jury trial, might violate the
Constitution. Other members questioned whether the rule would be consistent with
existing statutory provisions governing forfeiture. Several other members suggested
possible changes to the draft of the rule which first, make it clear that the court must find a
nexus between the property and the defendant, second, address the issue of the right to
appeal a ruling adverse to the Government. Mr. Pauley indicated that the Department
would continue to work on the draft of the rule and welcomed suggested changes to
address the issues raised by the Committee.

F. Rule 40(a). Appearance Before Federal Magistrate Judge

The Reporter provided a brief overview of proposed changes and discussion
regarding Rule 40(a). He noted that in October 1994, the Committee had considered a
proposed amendment from Magistrate Judge Robert Collings (Boston) to amend Rule
40(a) to provide that a defendant arrested in a district other than where the offense
occurred could be taken to that latter district if the magistrate was located within 100
miles of the place of arrest. The Committee deferred any further action pending input
from the Department of Justice. In recent correspondence between Magistrate Judge
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Crigler and the Department, the issue had been revived. Following discussion of the
matter, the Committee reached a consensus that no action was required; as written, the.
rule does not explicitly require that an arrested defendant be taken to a magistrate in the
district of arrest. It only requires that the defendant be taken before the nearest available
magistrate. RTINS

VL | RULES PENDING BEFORE OTHER COMMITTEES HAVING
. IMPACT ON RULES OF CRIMINAL PROCEDURE

1. Bankruptcy Committee Proposal to Provide for Electronic Service of
Motions.

The Reporter informed Committee that the Bankruptcy Rules Committee was
considering an amendment to Rules 9013 and 9014 which would permit electronic filing of
motions on the other party, under technical standards established by the Judicial
Conference. He added that the parallel criminal rule, Rule 49, specifically cross-references
the Civil Rules, ‘and that in the past that committee had taken the lead in considering any
changes in the method of service. Judge Jensen indicated that he was not interested in
changing that approach. Judge Dowd observed that the bankruptcy bar might be more
attuned to using electronic filing methods than, members of the criminal justice bar No
action was taken on the matter.

2, Rules of Evidence Committee Proposal to Amend Fed. R. Evid. 103
Re Preservation of Error

The Reporter and Mr. Rabiej indicated that the Evidence Rules Committee had
considered an amendment to Federal Rule of Evidence 103 which would clearly indicate
whether counsel must renew an evidentiary objection at trial to preserve the issue for
appeal. The Evidence Committee had been unable to reach a clear consensus on the issue
and had requested the Civil and Criminal Rules Committees to review the issue and
provide any additional input. Following a discussion of the issue, to the effect that the
members did not perceive any need to amend the current rule, a consensus emerged to
inform the Evidence Committee that the issue should be left to caselaw development.

VII. ORAL REPORTS; MISCELLANEOUS

A. Status Report on Legislation Affecting the Federal Rules of Criminal
Procedure
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Mr. Rabiej informed the Committee that there was some momentum building in
Congress for a Victims Rights Amendment to the Constitution and presented copies of
Joint Resolution 52 to the Committee along with a letter from the Criminal Law
Committee which generally opposed the resolution. Judge Jensen raised the question of
whether, and to what, extent, the Committee might make its views known, Judge Wilson
recommended that the chair send a letter stating the Committee’s reservations about the
resolution. Judge Carnes responded that in his view, this matter was outside the purview
of the federal courts. Professor Stith believed that there was good arguments for being a
part of the debate on the resolution in pointing out potential problems with any
amendment. - o o :

Professor Coquillette stated that the Committee had a role under the Rules
Enabling Act and that the Criminal Law Committee was perhaps, the best body for
expressing any views on the appropriateness of the amendment. Judges Wilson and Smith
expressed the view that the Committee could provide invaluable expertise on the practical
implications of any amendment affecting criminal procedure. Judge Davis indicated that
any input from the Committee should focus on the criminal rules and the rule-making
process and Judge Dowd observed that the judiciary should speak with one voice on this
matter. Mr. Rabiej added that the Committee could legitimately comment on any
legislation potentially affecting the rules of criminal procedure--given its mandate to
perform a continuous study and evaluation of criminal procedure matters.

Following additional discussion concerning the process of preparing the
Committee’s views, Judge Jensen indicated that he would draft a letter to the Standing
Committee.

B. Oral Report on Restyling of Appellate Rules of Procedure.

Mr. Rabiej reported that the publication and comment period on the re-styled
Appellate Rules was proceeding and that the Committee had received some favorable
comments on the new format for the rules.

C. Oral Report on Legislatively Proposed Language to Rule ----

The Committee was informed by Mr. Rabiej that a part of the Child Pornography
Bill would have amended Rule 32 to require judges to apprise defendants of the possible
consequences of sentencing for certain offenses. He indicated that the Administrative
Office had been successful in deterring that amendment.
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D. Oral Report on Change in Effective Date of Amendments to Federal
Rules of Evidence 413-413.

Finally, Mr. Rabiej informed the Committee that the Justice Department had
succeeded in asking Congress to amend the effective date of Rules 413-415. Those rules,
in effect, now apply to conduct committed before the effective date of those rules.

VIIL DESICNATION OF TIME AND PLACE OF NEXT MEETING

The Committee decided to hold its next meeting in Washington, D.C., at the

Thurgood Marshall Federal Judiciary Building, on April 7th and 8th, 1997.

Respectfully submitted

David A. Schlueter
Professor of Law
Reporter
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Draft minutes of the January 1997 Standing Committee Meeting will
be distributed at a later date.
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Proposal

[CR 4] — Require arresting

AGENDA DOCKETING

ADVISORY COMMITTEE ON CRIMINAL RULES

Local Rules 10/95 — Subcommiittee appointed.
& officer to notify pretrial Project 4/96 — Rejected by subcommittee
ZM services officer, U.S. Marshal, COMPLETED
and U.S. Attorney of arrest
@;m;‘ [CR 5(a)] — Time limit for DOJ 8/91; 10/92 — Subcommittee appointed
- hearings involving unlawful 8/92 4/93 — Considered " -
flight to avoid prosecution 6/93 — Approved for publication
~ - arrests 9/93 — Published for public comment
( 4/94 — Revised and forwarded to ST Committee
) 6/94 — Approved by Stg Com
- 9/94 — Approved by Jud Conf
| 12/95 — Effective
L COMPLETED
# [CR §(¢)] — Misdemeanor Magistrate 10/94 — Deferred pending possibie restylizing efforts
{1 defendant in custody is not Judge Robert | PENDING FURTHER ACTION
* entitled to preliminary B. Collings :
o examination. Cf CR58(b)(2)}(G) | 3/94
| '—
] [CR 5(c)] — Eliminate consent | Judge 1/97 — Sent to Reporter ‘
-\ requirement for magistrate Swearingen PENDING FURTHER ACTION
| | judge consideration 10/28/96 (96-
: CR-E) :
' [l
* [CR 5.1] — Extend production | Michael R. 10/95 — Considered ‘f

' of witness statements in
CR26.2 to'5.1.

Levine, Asst.
Fed. Defender
3/95

4/96 — Draft presented and approved
6/96 — St Comm approved '
8/96— Published for public commient
PENDING FURTHER ACTION

R Y

[CR 6] — Statistical reporting
=4 of indictments

g

David L. Cook
A0 3/93

10/93 — Committee declined to act on the issue
COMPLETED ‘1

[

[CR 6(d)] — Interpreters DOJ 1/22/97 1/97 — Sent directly to Chair

. allowed during grand jury (97-CR-A) PENDING FURTHER ACTION

}w [CR 6(e)] — Intra-Department | DOJ 4/92 — Rejected motion to send to ST Committee for public comment
of Justice use of Grand Jury 10/94 — Discussed and no action faken

-~ materials COMPLETED

Z,m,,.‘ CR 6(e)(3(O)({iv)] — DOJ 4/96 — Committee decided that current practice should be reaffirmed
Disclosure of Grand Jury COMPLETED

[’** materials to State Officials

March 6, 1997
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Proposal Source, Status
Date,
and Doc #
[CR 6(e)(3)(C)(iv)] — Barry A. | 10/94 — Considered, no action taken"
Disclosure of Grand Jury Miller, Esq. COMPLETED
materials to State attorney 12/93
discipline agencies
[CRé6 (f)] — Return by DOJ 1/22/97 1/97 — Sent directly to Chair
foreperson rather than entire (97-CR-A) '~ | PENDING FURTHER ACTION
grand jury ‘
[CR 10] — Arraignment of 1;DOJ 4/92 . 4/92 — Deferred for further action
detainees through video - 10/92 — Subcommittee appomted
teleconferencing 4/93 — Considered
6/93 — ST Committee approved for publication
' 9/93 — Published for public comment
- 4/94 — Action deferred, pending, outcome of FJC pilot programs
10/94 — Considered C

 PENDING FURTHER ACTION
[CR 10] — Guilty plea at an Judge B. 10/94 — Suggested and bneﬂy conmdered
arraignment Waugh Crigler | DEFERRED INDEFIN ITELY .

-10/94 :

[CR 11] — Magistrate judges

James Craven,

;4/92—Disapproi‘zecf o

—

authorized to hear guilty pleas, | Esq. 1991  COMPLETED
and inform accused of possible
deportation
[CR 11] — Advise defendant David Adair & | 10/92 — Motion to amend w1thdrawn
of impact of negotiated factual | Toby Slawsky, | COMPLETED ‘
stipulation A0 4/92 ﬂ\
[CR 11(c)] — Advise Judge 10/96 — Considered, draft presené}%d
defendant of any appeal waiver | Maryanne PENDING FURTHER ACTION
provision which may be Trump Barry "
contained in plea agreement 7/19/96 (96- |
CR-A) |
[¢R 11(d)] — Examine Judge Sidney 4/95 — Discussed and no motion uo amend
defendant’s prior discussions Fitzwater COMPLETED |
with an government attorney 11/94 ‘4?
[¢R 11(e)] — Judge, other Judge Jensen 10/95 — Considered | \
than the judge assigned to hear | 4/95 4/96 —Tabled as moot, but contmped study by subc([)mmlttee on other Rule 11
case, may take part in plea : issues |
discussions DEFERRED INDEFINITELY 1{ {
! | [}
|CR 11(e)(4) — Binding Plea | Judge George 4/96 ~— Considered ! l
Agreement (Harris decision) | P. Kazen 2/96 | 10/96 — Considered !
! ) ' | PENDING FURTHER ACTION !
T g T
[CR 11(e)(1) (A)B) and (C)] | CR Rules 4/96 — To be studied by reporter . ‘
— Sentencing Guidelines Committee { 10/96 — Draft presented and considered
effect on particular plea 4/96 PENDING FURTHER ACTION

agreements and Hvde decision
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(vll Proposal Source, Status
, Date,
and Doc #
?; \[CR 12] — Incohsistent with Paul Sauers 10/95 — Considered and no action taken
“v Constitution 8/95 COMPLETED
7;"'“ “[CR 12(b)] — Entrapment Judge Manuel | 4/93 — Denied
{ defense raised as pretrial L.Real 12/92 | 10/95 — Subcommittee appointed
wmqtion & Local Rules | 4/96 — No action taken
{m ‘ Project ‘| COMPLETED
(_[CR 12(b)] — Require defense | o
to give notice of intent to raise PENDING FURTHER ACTION
E"‘ “entrapment defense. ‘
“ [CR 12(i)] — Production of 7/91 — Approve‘jd‘by ST Committee for publication
_statements 4/92 — Considered
{d 6/92 — Approved by ST Committee
- 9/92 — Approved by Judicial Conference
4/93 — Approved by Supreme Court
e 12/93 — Effecti\(q
. COMPLETED
[CR 16] — Disclosure to John Rabiej 10/93 — Committee took no action
(ﬁ “defense of information relevant | 8/93 COMPLETED
L to sentencing
(,,L[CR 16] — Prado Report and ‘04 Report of | 4/94 — Voted that no amendment 5e made to the CR rules
L allocation of discovery costs Jud Conf COMPLETED
[CR 16] — Prosecution to CR Rules 10/94 — Discussed and declined

+~inform defense of intent to
E introduce extrinsic act evidence

Committee ‘94

COMPLETED

[CR 16(a)(1)] — Disclosure of
“experts

FY,

r
"

v
i

7/91 — Approved by ST Comnittee for publication
4/92 — Considered

6/92 — Approved by ST Committee

9/92 — Approved by Judicial Conference

4/93 — Approved by Supreme Court

12/93 — Effective ‘

COMPLETED

11/91 — Considered

g” '[CR 16(a)(1)(A)] — ABA
(__Disclosure of statements made 4/92 — Considered
by.organizational defendants 6/92 — Approved'by ST Committee for publication, but deferred
e 12/92 — Published
}h 4/93 — Discussed,
4 } 6/93 — Approved by ST Commiittee
X 9/93 — Approved by Judicial Conference
f ; 4/94 — Approved by Supreme Court
L 12/94 — Effective
| COMPLETED
% [CR 16(a)(I}(O)] — Prof. Charles 10/92 — Rejected:
- Government disclosure of 'W. Ehrhardt 4/93 — Considered
materials implicating defendant | 6/92 & Judge | 4/94 -— Discussed and no motion to amend
“{“”‘ O’Brien COMPLETED
% : :
Page 3
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Proposal

Source,
Date,
and Doc# |

[CR 16(a)(1)(E)] — Require

Jo Ann Harris,

Status

4/94 — Considered

defense to disclose information | Asst. Atty. 6/94 — Approved for publication by ST Commlttee ‘
concerning defense expert Gen., CR Div., | 9/94 — Published for public comment
testimony DOJ 2/94 7/95 — Approved by ST Committee
9/95 — Rejected by Judicial Conference
1/96 — Discussed at ST meeting
4/96 — Reconsidered and voted to resubmit to ST Commlttee
6/96 — ST approved ‘
9/96 — Jud Conf approved
COMPLETED
[CR 16(a) and (b)] — WilliamR. | 2/92 - No action
Disclosure of witness names Wilson, Jr., | 10/92 — Consuiered and decrded to draft amendment
and statements before trial Esq. 2/92 4/93 — Deferted until 10/93
‘ 10/93 — Con31dered
' 4/94 — Cons1dered
' 6/94 — Approved for pubhcatlon by ST Committee
9/94 — Published for public comment |
. | 4/95 — Considered and approved ‘
7/95 — Approved by ST Committee ,
* 9/95 — Rejected by Judicial Conference ‘
COMPLETED
[CR 16(d)] — Require parties | Local Rules | 10/94 — Deferred |
to confer on discovery matters Project & Mag | 10/95 — Subcommittee appomted :
before filing a motion Judge Robert | 4/96 — Rejected by subcomrmttee ,
Collings 3/94 | COMPLETED ;
[OJR 24(a)] — Attorney Judge William | 10/94 — Considered &‘

conducted voir dire of
pri)spective jurors

|
[
[‘
|
i

R. Wilson, Jr.
5/94

4195 — Considered ‘P |
: 6/95 — Approved,by ST Committe e for publication

9/95 — Published; for public comm‘ent

| 4/96 — Rejected by advisory comruttee, but should be subject to continued study

and education, FIC to purs] Je educational programs

.‘ »1 COMPLETED , . !

y | 1 ‘ vl ;
[CR 24(b)] — Reduce or Renewed 2/91 — ST Committee, after pubhclauon and comment, rejected CR Committee
equalize peremptory challenges | suggestions -1990 proposal ! )
in fan effort to reduce court from judiciary | 4/93 — No motion to amend K
co[sts COMPLETED !

[OR 24(c)] — Alternate jurors | J udge Bruce 10/96 — Consrdered and agreed to in concept, reporter to draft appropriate
to Fbe retained in deliberations M. Selya 8/96 unplementmg language |
(96-CR-C) PENDING FURTI-IER ACTION

h

{ R 26] — Questioning by

Prof. Stephen

4/93 — Consrdered and tabled untll 4/94

_]UI'OIS Saltzburg 1 4/94 — Dlscussed and no action taken
‘t‘ COMPLETED '
[CR 26] — Expanding oral Judge Stotler | 10/96 — Discuss;ed
testimony 10/96 PENDING FURTIIER ACTION
| |
[CR 26] — Court advise Robert Potter  §{ 4/95 — Dlscussed and no motion to amend
defendant of right to testify } COMPLETED ) |
Page 4
March 6, 1997
Doc. No. 1276

)

=) =3 €

)

5

1

) )

R

S

B o

k2
B

LT
«



| ——

g S roposal Source, Status
L. Date,
|| and Doc # _
? l[CR 26.2] — Production of 7/91 — Approved by ST Committee for pubhcauOn
“'statements for proceedings 4/92 — Considered ‘
under CR 32(e), 32.1(c), 46(i), 6/92 — Approved by ST Comrmttee
f and Rule 8 of § 2255 9/92 — Approved by Judicial Conference
- 4/93 — Approved by Supreme Court
12/93 — Effective
o COMPLETED
? — ‘
< [CR 26.2] — Production of a Michael R. 10/95 — Considered by committee
witness’ staternent regarding Levine, Asst. 4/96 — Draft presented and approved

“preliminary examinations
_conducted under CR 5.1

Fed. Defender
3/95

6/96 — St Comm approvg:d ‘
8/96 — Pubhshed for pubhc comment

PENDING FURTHER ACTION
E [CR26.2(f)] — Definition of Crim Rules 4/95 — Conmdered
bStatement Comm 4/95 10/95 — Considered and no action to be taken
| COMPLETED
’ [
C [CR 26.3] — Proceedings for a 7/91 — Approved by ST Comnnttee for publication '
“mistrial 4/92 — Considered i
iR 6/92 — Approved by ST Commlttee ‘
L 9/92 — Approved by Judicial Conference
- | 4/93 — Approved by Supreme Court
12/93 — Effective
i‘“ ‘ COMPLETED
: - ‘ ‘
“*[CR 29(b)] — Defer ruling on | DOJ 6/91 11/91 — Considered
motion for judgment of 4/92 — Forwarded to ST Committee for public comment
acqmttal until after verdict 6/92 — Approved for publication, but delayed pending move of RCSO
e 12/92 — Published for public comiment on expedited basis
1 4/93 — Discussed
i | 6/93 — Approved by ST Committee
i 9/93 — Approved by Judicial Conference
i 4/94 — Approved by Supreme Coﬁrt
5 | 12/94 — Effective
r | compLETED
L 1 ‘ ] g
{CR 30] — Permit or Require | Local Rules 10/95 — Subcommittee appointed .
~~parties to submit proposed jury | Project; Judge | 4/96 — Rejected by subcommittee
¢ instructions before trial Stotler 1/15/97 { COMPLETED
i | 1/97 — Sent directly to chair and reporter
" CR 31] — Provide for a 5/6 Sen. Thur- { 4/96 — Discussed, rulemaking should handle it

FTy

_vole on a verdict

1

mond, S.1426,
11/95

| COMPLETED

* ‘
} i CR 31(d)] — Individual Judge Brooks | 10/95 — Considered
o po*lmg of jurors Smith | 4/96 — Draft presented and approved
| 6/96 — St Comm approved

i{‘* N 1 8/96 — Publishgd for public comment
Lo | PENDING FURTHER ACTION
{»W“\
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i, March 6, 1997
. Doc. No. 1276




Proposal Source, Status:
Date, ‘
and Doc #
[CR 32] — Amendments to Judge Hodges, | 10/92 — Forwarded to ST Cormmttee for public comment
entire rule; victims® allocution before 4/92 12/92 — Published
during sentencing 4/93 — Discussed
.| 6/93— Approved by ST Committee
:1.9/93 — Approved by Judicial Conference
4/94 — Approved by Supreme Court
12/94 — Effective . ‘
'COMPLETED " ",
[CR 32(d)(2) — Forfeiture Roger Pauley, - 4/94 — Cons1dered
proceedings and procedures DOJ, 10/93 6/94 — Approved by ST Cormmttee for public comment
‘ 9/94 — Published for public comment
4/95.— Révised dnd apptoved" e
6/95 — Stg Com approved "' !
9/95 — Jud Confapproved ' ' ‘
4/96 — Sup Ct approved s ;
12/96 — Effectrve " ;
COMPLETED, ; 3
[CR 32(e)] — Delete provision | DOJ 791 — Approved by ST Corm'mttee for publication \
addressing probation and 4/92 — Consrdered L
production of statements (later 6/92 — Approved by ST Commlttee :
renumbered to CR32(c)(2)) 9/92 — Approved by Judicial Conference ‘
4/93 — Approved by Supreme Court ‘
12/93 — Effectlve
| ' COMPLETED “j | ij
[CR 32.1] — Production of - 7/91 — Approved by ST Comrmttee for publication
statements ' 4/92 — Considered’ ' ‘
6/92 — Approved by ST Comrmttee
9/92 — Approved by Judicial Conference
4/93 — Approved by Supreme: Court
1 12/93 — Effectrve "
‘ COMPLETED
[CR 32.2] — Create forfeiture | John C. 10/96 — Draft presented and consrqiered
procedures Keeney, DOJ, | PENDING FURTHER ACTION! !
3/96(96-CR- ‘ b !
D) C |
{CR 33] — Time for filing John C. 10/95 — Considered i
motion for new trial on ground | Keeney, DOJ | 4/96 — Draft presented and approved
of newly discovered evidence 9/95 6/96 — Stg Comin approved for publication
8/96 — Published for public comment
PENDING FURTHER ACTION:
! |
{CR 35(b)] — Recognize Judge T. S. 10/95 — Draft presented and considered
combined pre-sentencing and Ellis, ITI 7/95 4/96 — Forwarded to ST Committéie

post-sentencing assistance

6/96 — Approved by ST Committe

8/96 — Published for public comme

PENDING FURTHER ACTION

e for publication
ent
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r ‘ Proposal Source,
L Date,
‘ and Doc #
- — ,
L '[CR 35(c)] — Correction of Jensen, 1994 10/94 — Considered
' sentence, timing 9th Cir. - | 4/95 — No action pending restylization of CR Rules
A decision PENDING FURTHER ACTION
L ,[CR 40] — Commitment to 7191 — Approved by ST Con;mittee for publication
another district (warrant may 4/92 — Considered
r <be produced by facsimile) 6/92 — Approved by ST Committee
{, 9/92 — Approved by Judicial Conference
b 4/93 — Approved by Supreme Court
12/93 — Effective
‘[ COMPLETED
T [CR 40} —Treat FAX copies Mag Judge 10/93 — Rejected
{mof documents as certified Wade COMPLETED
gk Hampton 2/93 | . .
o - e . .
[CR 40(a)] — Technical Criminal ' 4/94 — Considered, conforming change no publication necessary
- “anflendment conforming with Rules Comm 6/94 — Stg Com approved
L change to CR5 4/94 9/94 — Jud Conf approved
[ 4/95 — Sup Ct approved
ke 12/95 — Effective
! COMPLETED ‘
[CR 40(a)] —Proximity of Mag Judge 10/94 — Considered and deferred further discussion until 4/95
~nearest judge for removal Robert B. 10796 — Considered and rejected
5" proceedings ' Collings 3/94 | COMPLETED ‘
! tu R
) [CR 40(d)] — Conditional Magistrate 10792 — Forwarded to ST Commiittee for publication
“release of probationer; { Judge Robert 4/93 — Discussed
_magistrate judge sets terms of B. Collings 6/93 — Approved by ST Committee
release of probationer or 11/92 9/93 — Approved by Judicial Conference
- supervised release 4/94 — Approved by Supreme Court
r 12/94 — Effective
a COMPLETED
| —
" [CR 41] — Search and seizure 7/91 — Approved by ST Committee for publication
é wa’;rrant issued on information 4/92 — Considered
sent by facsimile 6/92 — Approved by ST Committee
r 9/92 — Approved by Judicial Conference
L 4/93 — Approved by Supreme Court
I 12/93 — Effective
ﬁ COMPLETED
L[CR 41] — Warrant issued by J.C. Whitaker 1@/93 ~— Failed for lack of a motion
[ authority within the district 3/93 COMPLETED
r
-
-
L
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offender status — conforming
amendment

Proposal Source, Status
Date,
and Doc #
[CR 43(b)] — Arraignment of | DOJ 4/92 10/92 — Subcommittee appointed
detainees by video S 4/93 — Considered
teleconferencing; sentence 6/93 — Approved by ST Committee for publication
absent defendant 9/93 —Published for public comment
‘ 4/94 — Deleted video teleconferencing provision & forwarded to ST Commlttee
6/94 — Stg Comm approved |
9/94 — Jud Conf approved
4/95 —Sup Ctapproved '
1 12/95 —Effective: ' ‘
' COMPLETED - ' ' :
[CR 43(c)(4)] — Defendant John Keeney, | 4/96 — Considered B }
' need not be present to reduce DOJ 1/96 6/96 — St Comm approved for pubhcatlon ;
or.change a sentence  8/96 — Published for public comment
 PENDING FURTHER ACTION ‘
[CR 46] — Production of ‘ 6/92 — Approved by ST Commlttee ’
stdtements in release from 9/92 — Approved by Judicial ‘Conference
custody proceedings 4/93 — Approved by Supreme Court |
i 12/93 —Efféctive - ‘ |
‘: COMPLETED G !
l
[CR 46] — Release of persons | Magistrate ' 10/94 — Defer conmderauon of amendment until rule might be amended or
after arrest for violation of Judge Robert restyhzed |
prbbatron or supervised release | Collings 3/94 | PENDING! FURTHER ACTION l
[CR 46] — Requirements in 11/95 Stotler 4/96 — DlscuSSed and no action taken ;
AP 9(a) that court state reasons | 'letter ‘ COMPLETED :
for releasing or detaining i
de:fendant in a CR case i
‘ T
[Cd{ 46(i)] — Typographical Jensen L 7/91 — Approved by ST Committee for publication {‘
error in rule in cross-citation 4/94 — Considered o |
|‘ 9/94 — No action taken by Jud101al Conference becanse Congress corrected error
ly COMPLETED !
[CLR 47] — Require parties to | Local Rules 10/95 — Subconmlittee appointed ! ‘: )
co nfer or attempt to confer Project 4/96 — Rejected by subcommrttee »
before any motion is filed COMPLETED E
[q‘R 491 — Double-sided paper { Environmental | 4/92 — Chair mforrned EDF that matter was being cémsrdered by other
i Defense Fund | committees in Judicial Conference‘
| 12/91 COMPLETED . ; i
I ' . f i
[G}F 49(e)] —Delete provision | Prof. David 4/94 — Consrdered . ;
re!ﬁling notice of dangerous Schlueter 4/94 | 6/94 — Stg Comm approved wrthout pubhcauon

9/94 — Jud Conf approved
4/95 — Sup Ct approved
12/95 — Effective

COMPLETED
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K“‘“ Proposal Status
-
- .
i, [CR53] — Cameras in the 7/93 — Stg Comm approved
% courtroom 10/93 — Published
| 4/94 — Considered and approved
- 6/94 — Stg Comm approved
L 9/94 — Jud Conf rejected
10/94 — Guidelines discussed by committee
= - COMPLETED
L '[CR 57] — Local rules ST meeting 4/92 — Forwarded to ST Committee for public comment
technical and conforming 1/92 + 6/93 — Approved by ST Committee for publication
" amendments & local rule 9/93 — Published for public comment
| renumbering | 4/94 — Forwarded to ST Committee
i 12/95 — Effective
- - COMPLETED
- [CR 58] — Clarify whether Magistrate | 4/95 — No action
forfeiture of collateral amounts | Judge David COMPLETED
[ to a conviction G.Lowe 1/95
“r [CR 58 (b)(2)] — Consent in Judge Philip 1/97 — Reported out by Criminal Rules Committee and approved by the Stg.
.| magistrate judge trials Pro 10/24/96 Com. for transmission to the Jud. Conf. without publication; consistent with
{ (96- CR-B) Federal Courts Improvement Act
L COMPLETED
= [CR 59] — Authorize Judicial Report from 4/92 — Considered and sent to ST Committee
| Conference to correct technical | ST 6/93 — Approved by ST Committee for publication
“ errors with no need for Subcommittee | 10/93 — Published for public comment
A Supreme Court & on Style - 4/94 — Approved as published and forwarded to ST Committee
- Congressional action 6/94 — Rejected by ST Committee
ke COMPLETED
. [Megatrials] — Address issue | ABA 11/91 — Agenda
i 1/92 — ST Committee, no action taken
S COMPLETED
{*" [Rule 8. Rules Governing 7/91 — Approved by ST Commiittee for publication
L . §2255] — Production of 4/92 — Considered
statements at evidentiary 6/92 — Approved by ST Committee
<\ hearing 9/92 — Approved by Judicial Conference
4 4/93 — Approved by Supreme Court
b 12/93 — Effective
L COMPLETED
| [US. Attorneys admittedto | DOJ11/92 | 4/93 — Considered
practice in Federal courts] PENDING FURTHER ACTION
{” [Restyling CR Rules] 10/95 — Considered
L 4/96 — On hold pending consideration of restyled AP Rules published for public
comment
r PENDING FURTHER ACTION
-
e
.
St
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter

RE: Written Comments on Rules Published for Public Comment
DATE: March 2, 1997

Six rules were published for public comment last fall. The comment period ended
on February 15, 1997 and to date, each member of the Committee should have received,
or will shortly receive, a total of 19 written “comments.” Attached is a list of the
commentators and the rules they addressed in their written comments. If you have not
received all of the comments please call me (210-43 1-2212) or Mr. John Rabiej in the
Rules Committee Support Office (202-273-1820).

At this point, I have not had the opportunity to write up a summary for each
commentator. Instead, I have prepared a separate memo for each of the six published rules
and have summarized the comments addressing that particular rule. I do intend to bring
the comments with me to the meeting, should a question arise about the details of a
particular suggestion or comment.
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CRIMINAL RULES COMMENTS |
SEPTEMBER 1996

I DOC # - NAME OF INDIVIDUAL AND | DATE RULE - | DATE | DATE OF
96CR /OR ORGANIZATION REC’D | RESP | FOLLOW UP
001 Charles W. Daniels, Esquire #1441 10/08 5.1,26.2 |10/24 I
002 | Judge Franklin S.V. Antwerpen 1001 |31 (1024 | I'
#1442 ‘ ‘ ‘
003(AP15 | Jack E. Horsley, Esquire #1443 10/09 262 | 10/24 -
& CV029) ‘ |
(| 004 Judge Jack B. Weinstein #1445 10/07 51,262 | 10724
" 005 Irwin H. Schwartz #1964 | 1177 26.2 ‘ 12/27
" 006 ; Judge Michael S. Kanne #1965 11/6 31 12/27
H] i ' ' : B .
007 John E. Murphy #1963 | 12/2 5.1;262 | 12727
‘ Ohio Prosecuting Attomeys ’
Assomatlon :
||~ 008 Professor Margery B. Koosed #1959 |1 1720 33 12/27 , |
The Umver31ty of Akron |
009 EdWard LeRoy Dunkerly #1966 ‘12/ 17 26.2 12127 |
010 Judge Jerry Buchmeyer #1961 11/21 31 1227 h
011 Rlchard A. Rossman on beha]f of | 1/31 5.1, 26.2, 203 -
the State Bar of Michigan Standmg ‘ 43(c)
Committee on U.S. ‘Courts
012 PauliRashkmd, #2201 - 2/12 5.1,33, |2/12
43(c) (4)
013 David C. Long, on behalf of the 2/13 26.1, 31,
(CV1e63 ‘State Bar of California Board of ) 133,35, &
&AP033) | Governors 43 |
014 Prof. Charles D. Weisselberg, plus 9 | 2/14 33 2/19 ;
other signatories ‘ ‘
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015 Carol A. Brook, on behalf of the | 2/18 [ 5.4,31, .
Federal Public and Commumty 33, 35
Defenders ‘ ‘ 143
016 | William W Ta{yléf‘ I onbehalf of |2/18  |33,35(b) {327131’9 a
J the ABA Sect10n of Cnmmal Justice | - ST
017 (Also ‘;GeorgeE Tragos Esq on beha]f of n;2/1“:8 5.1, 26.2, ‘ ;2/~19“ :
APO36) ‘the Flonda Bar Assoc1at10n . q 31,33, |
35,43
018 (Also | Carol A. Brook, William J. Genego, [2/18 |51, 262, [ 219 !I
AP037) and Peter Goldberger onbehalfof | 131, 33,
§ the National Association of 35, 43
Cnmmal Defense Lawyers - oo
lo19 Atso | Eon. Dana B McDonata - 218 |51 "”2‘6121 ]3.,]12‘/‘25
AP38and | Federal Bar Assn. : 31,33,
)‘:Fv . 1“, ‘\ 35 43 J
\ T ‘ »x — 1
David C. Long, onjbehalf of the 13/5 5 1 26 2, |37
State Bar of California Committee ; 31, 33
| on Federz’l‘l Courts' : |35, 43
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MEMO TO: Members, Criminal Rules Advisory Committee
FROM: Professor Dave Schlueter, Reporter

RE: Rule 51 Preliminary Examination; Public C;)mments
DATE: March 3, 1997

Attached is a copy of the proposed amendment to Rule 5.1 and the accompanying
Committee Note, as they were published last fall for public comment. To date, 10 written
comments have been received.

Only one commentator opposed the amendment--the Ohio Prosecuting Attorneys
Association (96-CR-007). That organization raises concerns about perjury, witness
intimidation, lack of utility, and alternative means of discovering a witness’ prior
statements.

Several commentators raised concerns about the last sentence of the rule, which
indicates that production is triggered only when a witness testifies in person at the
proceeding. The commentators believe that this unnecessarily restricts the rule and that in
most préliminary examinations the government will present its evidence through affidavits
or other hearsay evidence. They suggest that the sentence be deleted or modified to
require production ‘after a person’s affidavit has been submitted.

One commentator, Judge Weinstein (96-CR-004), raised questions about what the
words “may not” mean in line 8 and 9. Do they mean that the judge must not consider the
testimony of a witness whose prior statements have not been produced? Or does the judge
have discretion?




PROPOSED AMENDMENTS TO THE
FEDERAL RULES OF CRIMINAL PROCEDURE’

Rule 5.1. Preliminary Examination

1 ~ R EEEE;

2 (d) PRODUCTION OF STATEMENTS.

3 (1) In General, Rule 26.2(a)-(d) and (f) appies at any
4 hea.ringxuﬁder this rule, unless the court, for good cause
5 shown, rules otherwise in a particular case.

6 (2) Sanctions for Failure to Produce Stat;zment. If a party
7 | elects nof to comply with an order under Rule 26.2(a) to
8 deliver a statemént to the moving party, the court may not
9 coﬁsider the testimony of a witness whose statement is

10 withheld. | |

COMMITTEE NOTE

The addition of subdivision (d) mirrors similar amendments
made in 1993 which extended the scope of Rule 26.2 to Rules 32,
32.1, 46 and Rule 8 of the Rules Governing Proceedings under 28
U.S.C. § 2255. Asindicated in the Committee Notes accompanying
those amendments, the primary reason for extending the coverage of

* New matter is underlined; matter to be omitted is lined through.
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Rule 26.2 rested heavily upon the compelling need for accurate
information affecting a witness’ credibility. That need, the
Committee believes, extends to a preliminary examination under this
rule where both the prosecution and the defense have high interests
at stake.

A Witness’ statement must be produced only after the witness
has personally testified.
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter

RE: Rule 26.2. Production of Witness Statements;‘Public Comments
DATE: March 3, 1997

The proposed amendment to Rule 26.2 was published for comment last fall and to
date, ten written comments have been received. All but one of the commentators approve
of the change; the Ohio Prosecuting Attorneys Association (96-CR-007) opposes the rule.
That organization raises concerns about the possibility of perjury, witness intimidation,
lack of utility, and alternative means of discovering a witness’ prior statements.

One commentator (96-CR-003) suggests a minor change in the wording to state
“suppression or proscription” hearing. In his view the term proscription to mean “‘writing
against,” which he believes is really contemplated by the rule change. Another
commentator (96-CR-011) suggests that the committee address head on the potential
inconsistency between the amendments and the Jencks Act. And another writer (96-CR-
18) suggests that the committee further define who is a “witness, ” 1.e., a person who has
first-hand knowledge of the facts leading to probable cause.




10

11

Rule 26.2. Production of Witness Statements

* %k ok *

(g) SCOPE OF RULE. This rule applies at a suppression hearing

conducted under Rule 12, at trial under ‘thié‘rul‘e, and to the

extent specified:
) in Rule 32¢e) 32(c)(2) at sentencing;
(2) in Rule 32.‘1(‘c)‘at a hearing to revoke or modify
| probation or supervised release;
| {3) in Rule 46() ata dptention hearing; and
“) m Rule 8 of the Rules Governing Procecdings
under 28 U.S.C. § 2255 - ;and

(5)inRule 5.1 ata preliminary examination.

COMMITTEE NOTE

The amendment tO subdivision (g) mirrors similar
amendments made in 1993 to this rule and to other Rules of Criminal
Procedure which extended the application of Rule 26.2 to other
proceedings, both pretrial and post-trial. This amendment extends the
requirement of producing a witness’ statement to preliminary
examinations conducted under Rule 5.1.

Subdivision (g)(1) has been amended to reflect changes to
Rule 32.
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MEMO TO: Members, Criminal Rules Advisory Committee
FROM: Professor Dave Schlueter, Reporter

RE: Rule 31(d). Polling of Jury; Public Comments.
DATE: March 2, 1997

To date, eight written comments have been received on the proposed amendment
to Rule 31(d), which is attached. Only one of the comments recommends complete
rejection of the amendment; Judge Buchmeyer, writing on behalf of the judges in the
Northern District of Texas, opposes the change (96-CR-010). In his view the amount of
time needed to conduct a poll does not outweigh the minimal concern that Jurors will
hesitate to voice their dissent to the verdict. He adds that most of the rules leave such
matters to the judge’s discretion and considers it ill advised to remove that discretion for
“s0 meager a justification” as stated in the Committee Note.

Several other comments are worthy of note. Judge Van Antwerpen of the Eastern
District of Pennsylvania supports the change but suggests that the word “individually” be
stricken. (96-CR-002). He has followed the practice of having the jurors stand if they
agree with the verdict and believes that that guarantees unanimity. He is also concerned
that the word “individually” could be meant to require naming of the jurors who are
serving on an anonymous jury.

‘Ms Carol Brook, (96-CR-015) suggests that the rule be amended to require
“mandatory” polling of the jury--whether or not requested by counsel. She notes that most
counsel already request polling. -

The NADCL (96-CR-018) recommends that Committee Note be changed to
reflect that the use of individual polling will reduce the need for motions challenging the
verdict on grounds of coercion.

Finally, Judge Michael Kanne of the Seventh Circuit suggests that the Committee
give thought to the problem of interpreting what the words “recording of the verdict”
mean in the rule. (96-CR-006). He suggests that the Committee review United States v.
Marinari, 32 F.3d 1209 (7th Cir. 1994) where the court addressed that point. He suggests
that the words “it is recorded” be replaced with the words, “before the jury has dispersed.”
That decision is attached. Although at some point it would probably be advisable to
develop one term or collection of words to describe when a verdict is final, it might be
better to wait for the more global restyling project and define, and use, the same terms or
words throughout all of the rules.
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2

10

| Rule 31. Verdict

* k k Xk %k

(d) POLL OF JURY. When a verdict is returned and before it

is recorded, the court, at the request of any party or upon its

own motion, shall poll the jurors individually. ‘jury-shati-be

11lad o £. e 41 s ]
polied-atthe request-of-any-party or uponthc CULEL S, own

motion: If upon the poll reveals a lack of unanimity thcrcts

mtmmmﬁﬁstﬁncmc the court may direct the jury may

be—directed to retire for further deliberations or it may be

discharged discharge the jury.

* %k k %k ¥

COMMITTEE NOTE

- The right of a party to have the jury polled is an “undoubted
right.”” Humphries v. District of Columbia, 174 U.S. 190, 194 (1899).
Its purpose is to determine with certainty that “each of the jurors
approves of the verdict as returned; that no one has been coerced or
induced to sign a verdict to which he does not fully assent.” Id.

Currently, Rule 31(d) is silent on the precise method of
polling the jury. Thus, a court in its discretion may conduct the poll
collectively or individually. As one court has noted, although the
prevailing view is that the method used is a matter within the
discretion of the trial court, United States V. Miller, 59 F.3d 417, 420
(3d Cir. 1995) (citing cases), the preference, nonetheless of the
appellate and trial courts, seems to favor individual polling. Id.
(citing cases). That is the position taken in the American Bar
Association Standards for Criminal Justice § 15-4.5. ‘Those sources
favoring individual -polling observe that conducting a poll of the
jurors collectively saves little time and does not always adequately
insure that an individual juror who has been forced to join the
majority during deliberations will voice dissent from a collective
response. On the other hand, an advantage to individual polling is the
“Jikelihood that it will discourage post-trial efforts to challenge the
verdict on allegations of coercion on the part of some of the jurors.”
United States v. Miller, supra, at 420, citing Audette v. Isaksen
Fishing Corp., 789 F.2d 956, 961, 1. 6 (1st Cir. 1986).
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U.S. v. MARINARI 1209
Cite as 32 F.3d 1209 (7th Cir. 1994)

fit, was a principal motivation for the RICO poses to society is not adequately reflected in

z,ﬁtatute, Reves v. .Ernst & Young, — U.S.
%,-,;__, ——, 113 S.Ct. 1163, 1178, 122 L.Ed.2d

‘ ¢ §25 (1993), and “racketeering” is a frequent
; gynonym for the characteristic activities of
.such syndicates. These observations fue] the
efendants’ contention that the base offense

1 evel of 19 that the Sentencing Commission
fass1gned to RICO convictions reflects the
: greater gravity of criminal activities engaged
'in by criminal syndicates, so that a departure
: ypward when the-defendant was part of such
< 3,syndicate would be double counting. We
do not .agree. The motivation for and the
scope of a statute are often and here differ-

the guideline range. It is not your average
criminal RICO violator.

[15] 5. Gio committed arson in a caper
with LaValley, for which he was convicted.
United States v. Gio, 7 F.3d 1279 (Tth Cir.
1993). If the arson was conduct “related” to
the RICO conspiracy, the judge would have
had to make Gio's sentence for the consplra-
¢y run concurrently with his 63-month sen-
tence for that arson, rather than consecutive-
ly, pursnant to a provision, since deleted, in
the version of U.S.8.G. § 5G1.3 under which
Gio was sentenced. Although Gio obtained

Patrick’s permission to commit the arson—
obtained it through Rainone, who even sup-
plied Gio with a hand grenade with which to
commit it—this did not make it an Outfit job.

£ nt things. The term “racketeering activity”
ai i the RICO statute is a defined term, and
gx{he definition is remote from the ordinary-
% fanguage meaning; all it means is cominit-

r ting one of a number of specified criminal It is commonplace in legal enterprises, and
L, acts. 18 U.S.C. § 1961(1). For conviction, it so far as the record discloses in the Chicago

#.is true, some minimum structure is required Outfit as well, for a subordinate to ask his
= (in addition to a “pattern” of racketeenng superior’s permission to engage in outside
{ ) # activity, 18 U.S.C. § 1962)—an “enterprise” activities. Otherwise a vacation would be a
el 1 ‘equired, 18 U.S.C. § 1961(4). But the form of work if the employee needed permis-

sion from his employer to take it. Gio did
not share the gains from the job with Alex,
Patrick, or any other Outfit figure—even, so
far as the record shows, Rainone-—other
than, of course, his coventurer, LaValley.

‘eriterprise” need be nothing more than a
small, mformalgang,asmBurdettv leler

:1991), havmg minimum structure and

ohtinuity; or a lawful enterprise turned to a AFFIRMED.

J llrupt end by a corrupt manager, as in
{United States v. Robinson, 8 F.3d 398, 406 N
£ 07 (7th Cir.1993), and many other cases. We S 5 P
., 3 égl'here with a criminal syndicate of exten-
i . e 'scope and exn'aordmary durability—one
- e oldest and most’ notorious criminal )
L rises in the United States. Had the UNITED STATES of America,
e leline range for RICO offenses been set Plaintiff-Appellee,
i the Chicago Outfit in mind, it would v
;‘A“ ‘ greatly overpunished the run of the mill )
LJ ?i inal activities that are the routine grist Gerard J. MARINARI, Defendant-
i *RICO prosecutiohs. Appellant.
- 1‘ ; ‘ﬁrant that the term “organized crime” No. 93-2096.
! ous, and that there are dangers in too .
Z*“““ ally attaching the appellation to gangs United Sstat,est}(l)ogt O.ft Appeals,
h “happen to seem particularly ominous. eventi Lireutt.
f m’, it 'we need not explore the outer bounds of Argued March 29, 1994.
- germissible “orgé.mized crime” departure Decided August 23, 1994.
case. The Chicago Outfit-is the clear-
™ : possible example of a gang operating on

-

Defendant was convieted in the United
States Distriect Court for the Southern Dis-

b a scale, with such success, over such a
g period of time that the danger which it

3
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trict of Tllinois, James . L. ‘Foreman,. Ju, ‘Qf “[‘5’.\"Criminé.l Lawe=874

criminal conspiracy to distribute mamuana

Defensfetréounsel’s“reqpest for poll of Jury “ ‘ ot

Defendant appealed. The Court of Appédls, was made Before jury actually dispersed and, ) i3
Kanne, Circuit Judge, held ‘that: - (1) ‘each  thus, request was timely tade before verdict L
juror’s signature on verdict form -did not was recorded,; over though request wasmade . ;
satisfy defendant’s right to poll jury; (2) time  after jury‘r’;“llqu‘rét‘urned‘ to jury room after ™
ot which jury actually dispersed after dis trial; jury remained-sequestered in; jury . - L
charge was time at which verdict was “re- room awaitmé ‘se;cnr‘ity“és,coft to parking/lot. "
corded” within meaning of rule réquiring poll  Fed.Rulés. Or.ProcRule’ 31(d), 18" USCA. -~ :
request be made ‘befofe‘réco‘r}ding" of verdict; . T R B PR | P‘;

} ! Lt

and (3) defense counsel’s request. for poll of -

) ‘Thoma;‘s” ‘Eﬁwar'd : Leggaxié,"- Ofﬁce »’,of;,j‘ ‘U.S;

jury was timely, made before’ jury actually as : if ‘
dispersed. 1 22l tty., rim. Div, Fairview Heights, IL (ar; 1 ¢ -~
| | gued), Michael C. Carr, Asst. US. Ay, B
Reversed and remanded. Benton, IL, for plaintiff-appellee. i 1 1
Jeftrey B. Stone (argued), David J. Stetler, & :
- McDermott, Will & Entery, Chicago, i1i, for A
1 Crlmmal Law@874 defendant-app ellant. LR TS é‘ }‘f
Each juror’s signing, of verdict form in o T e -
jury room, standing alone, does not demon- Before CUMMINGS, EA%TERBROOK,‘ ,
strate uncoerced unanimity of erdict and, 30d KANNE, Circuit Judges. *%w )
thus, does mnot satisfy defendant’s right to e o s "
poll jury. Fed.Rules Cr.Proc.Rule 31(d), 18 KANNE, Cireuit qudge.‘ ' o
US.CA. ‘ ‘ When does a request to poll a jury come EW
X too late?. That is the issue presented in this i)
2. Criminal Law e=874, 892 case. Nine days were devoted to the trial of )
Gerard J. Marinari.,, The jjjpry; deliberations Bl

Time -at which jury actuélly disperses
after discharge is time when verdict becomes
final and “recorded” within meaning of rule
requiring that request for poll of jury be
made between return and recording of ver-
diet; before jury disperses, it remains within
control of court and may be recalled. Fed.
Rules Cr.Proc.Rule 81(d), 18 US.CA.

See publication Words and Phrases

for other judicial constructions and def-
initions. ‘

3. Criminal Law =874

Defendant did not waive right to poll
jury by failing to make request for poll dur-
ing brief pause between reading of verdict
and trial judge's remarks to jury, in light of
unreasonably short time grame of pause with-
in which to require poll request be made.
Fed.Rules Cr.Proc.Rule 31(d), 18 U.S.C.A.

4. Criminal Law =874

Defendant did not waive right to poll
jury by failing to interrupt trial judge's clos-
ing remarks to -make request for poll. Fed.
Rules Cr.Proc.Rule 31(d), 18 US.C.A.

took sixteen hours over two'days.. The con-
sideration of the case by the Jury was’ diffi-

cult. Three declarations “of deadlock oc-
curred and frustration wasl e ident. The

jury ultimately found Marinari guilty of the

one count,of criminal conspiracy to distribute

marijuana with which F.“:‘Pl ‘Waé charged. Al Bl
jurors signed the verdlctfér‘m No oral poll %L |
of the jury was taken, however, notwith-
standing the request for one ‘made by Mari- P
nari's counsel after the ju 1‘;1 ‘had retired from : i V
il ez . d i

the courtroom—but, while it remained intact
in the jury room. . “ :
BACKGROUND _

In greater detail, the situation was as fol-
lows. At 4:30 P.M., on J#nuar‘y;g,‘ 1998, the
jury began their de jberations which contin-
aed for approximately five hours, interrupted
by dinner. During this time, the jury made -
several requests for ‘transeripts of the testi-
mony of various witnesses and clarification ©
certain instructions. After conferring i
counsel, the court provided written responses . -
to the jury including advising them that 10 '




f jury
d and,
rerdict
. made
1 after
1 jury
ng lot.

S.CA.

f US.
L (ar-
Atty.,

Stetler,
1L, for

00K,

1S as fOl-
1993, the
h contin-
terrupted
ary made
the testi-
fication of
ring with
responses
n that no

U.S. v. MARINARI 1211
Cite as 32 F.3d 1209 (7th Cir. 1994)

transcripts were then available. Shortly af-
ter 9:30 P.M.,, the jury indicated by a note to
the court that “the jury is at a deadlock and
have been for the past three hours. The
minority have stated that they cannot change
their minds in good conscience” Without
objection of counsel the jury was advised by
a note from the judge stating: “I'm adjourn-
ing court for the evening, and ask that you
resume your deliberations tomorrow morning
at 9:30 am.” o

The following day the jury reconvened at
9:30 A M, as directed. More notes passed
back and forth between the jury and the
court concerning the previously requested
transcripts of witness testimony. At 12:12
P.M.,, the jury delivered another note again
requesting the transeripts and inquiring
when they would be prepared. The note
indicated that the transeripts were “extreme-
ly important” and if they were not available
the jury wanted to meet with the judge to
receive guidance on how they should proceed.
After a discussion with counsel, the court
notified the jury in writing that it would be
an hour before the transeripts could be com-
pleted. There is no indication in the record
when the transcripts were actually delivered
to the jury. At 3:16 P.M,, the jury sent 2
note to-the court stating they had not come
any -closer to reaching a decision and that “it
appears that we are not going to be able to
reach a unanimous decision without someone
compromising their sworn oath.” This note
raised the concern of the court and counsel.
They then discussed several options, from
declaring a mistrial to regiving (in isolation)
the Silvern! instruction or “dynamite
charge.”

Marinari moved for a mistrial on the basis
of the jury’s note. Counsel for the govern-
ment, when asked by the court for the gov-
ernment’s position, indicated that there was
no objection to the motion for mistrial. Gov-
ernment counsel, however, agreed with the
court’s suggestion that before granting a
mistrial an inquiry should be made about the
jury’s ability to reach a decision. The jury
Wwas returned into court at 4:30 P.M. When
asked by the judge whether it would do any
good to continue the deliberations, the fore-

L. See United States v. Silvern, 484 F.2d 879 (7th

man responded, “I'm not certain that it
would.” He then indicated how difficult it
was to apply the law to the evidence present-
ed. The foreman concluded by saying that
“I think I speak for all these people here
saying this is probably the hardest thing I've
ever had to do. I'm going to get emotional
now.”  After acknowledging that it was an
emotional situation not only for the jury, but
also for the parties and the-court, the judge
told them to continue their deliberations and
gave the Silvern instruction. Thereafter, the
jury resumed their deliberations.

At 5:18 P.M.7 the jury requested a tran-
script of the testimony of yet another wit-
ness. The jury also requested the time
frame within which they might expect the
transeript. The court responded that it
could not be made available until the follow-
ing morning. Shortly thereafter, the court
security officer reported sounds coming from
the jury room which indicated that some
jurors had become highly agitated. The
court then raised again the possibility of
declaring a mistrial while expressing concern
about how things had deteriorated in the
jury room. The court wondered whether the
jury could be “rehabilitated.” The govern-
ment objected to declaring a mistrial and the
jury was called back into eourt at 7:25 P.M.

The court explaired that transeript prepa-
ration was taking a long time because both
the judge and court reporter had been in-
volved -in other cases throughout the day.
‘When asked if the jury would feel better if
they had dinner, the foreman responded,
“Probably not. Probably worse.” The judge

“suggested that perhaps the jury should “go

home for the evening” and “come back to-
morrow” 'when the transcript they wanted
would be ready. The foreman declined and
stated: “I don’t know the answer, Your Hon-
or. We've satin there for a day and a half
now, beat our heads against the wall, and 1
dorn’t think we know where to turn from
here.” The court made a few comments of
encouragement and the foreman responded,
“I dont think anyone here wants to come
back tomorrow. Why don't you just let us go
back, and we will see if we can hammer
something else (sic).”

Cir.1973).
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The jury resumed its deliberations and.
returned a verdict fifty-five minutes later at
8:20 PM. The verdict.of guilty, signed indi-
vidually by each juror, was read into the
record by the. courtroom deputy clerk. The:
jury was thanked by the judge and told to
“go back to the jury room.” After the last
juror had exited the courtroom, Marinari re-
quested that the jury be polled. The request
was denied while the jurors remained in the
jury room waiting to be escorted by the court
security officers to-the parking lot.

Marinari filed a'motion f,or a new trial,
claiming among other things ‘that the court
had committed error in refusing to have the
jury return:to the courtroom to be polled.
The motion for new trial was denied. Mari-
nari appeals, and asks us to reverse and
remand for a new trial.

DISCUSSION

POLL OF JURY AS A MATTER OF
RIGHT '

Marinari correctly claims that he had a
right to a poll of the jury based on Federal
Rule of Criminal Procedure 31(d), which pro-
vides:

[wlhen a verdict is returned and before it
is recorded the jury shall be polled at the
request of any party or upon the court’s
own motion. If upon the poll there is not
unanimous concurrence, the jury may be
directed to retire for further deliberations
or may be discharged.

Our long-standing position has been that
upon a timely request a defendant has an
absolute right to poll the jury to ensure the
unanimity of the verdict against him. Unit-
‘ed States v. F.J. Vollmer & Co., 1 F.3d 1511,
1522 (7th Cir.1993) (quoting Mackett v. Unit-
ed States, 90 F.2d 462, 466 (Tth Cir.1937)).
In Vollmer we also noted that the right to
poll a jury is a substantial right and that a
“[flailure to poll the jury upon a timely re-
quest is per se error requiring reversal.” 1
F.3d at 1522.

In applying Rule 31(d) our cases have con-
sistently held that after the announcement of
the verdict, the parties must be afforded “a
reasonable amount of time to make the re-
quest” for a poll before the verdict is record-

ed. United States v. Randle, 966 F.2d 1209,

' 1214 (Tth Cir.1992); United States v. Shep-

herd, 576 F.2d 719, 724 (Tth Cir), cert. de-

nied, 439 U.S. 852 (1978); United States v.
Marr, 428 F.2d 614, 615 (Tth Cir.1970).
. We stated in Shepherd that “the purpose

of .affording a right to have the jury polled is
not to invite each juror, to reconsider his

decision, but to permit an inquiry as to-

whether the verdict is in truth “unanimous”
and “uncoerced,” and that each juror has
“fylly .assented.” 576 F.2d-at 725.

Our first task then is to' determine whether
the verdict form in this case, signed by each
of the individual jurors, constituted a valid
poll under Rule 31(d).

INDIVIDUALLY . SIGNED VERDICT
FORM NOT A POLL

In the immediacy of the post verdict argu-
ment, the district court concluded (later mod-
ified in his written memorandum) that the
jury had been polled, because they had each
signed the verdict form and that was “a form
of a poll.” It is true that Rule 31(d) does not
prescribe how the poll of a jury is to be
conducted, and leaves the method to the
discretion of the district judge. However,
one form of polling has been found to be
inadequate. In Government of Virgin Is-
lands v. Hercules, 875 F.2d 414, 418-19 (3d
Cir.1989), the Third Circuit held that the
reliance on verdict forms signed by all jurors
in the jury room was inadequate to meet the
polling requirements of Rule 31(d). The
method of polling chosen must satisfy the
purpose of the poll, which is to ensure “un-
coerced unanimity.” Id. at 418 (citing Shep-
herd, 576 F.2d at 725). Ensuring “uncoerced
unanimity” is properly satisfied by asking
each juror individually in open court to an-
swer the question of whether or not the
verdict announced was that juror’s verdict.

[11 In Shepherd, we indicated only a
preference for this method. Id. at 722, n. 1.
However, we intend to leave no doubt now
that each juror's signature .on a verdict
form—standing alone—cannot substitute for
an oral poll of the jury in open court. This is
so because the signing of the verdict form in
the jury room does not demonstrate un-
‘coerced ‘unanimity, which is the purpose of
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Rule 31(d). As a result, the action taken in
this case with regard to the jurors’ signa-
tures on the verdict form was not a poll
contemplated by Rule 31(d). Having deter-
mined that no valid poll was taken, we turn
to whether Marinari preserved his right to a
poll under Rule 31(d) by making a timely
request. )

REQUEST FOR POLL MUST BE BE-
FORE VERDICT IS “RECORDED”

As an additional ground for denying a poll
of the jury, the. district judge determined
that Marinari failed to timely. exercise that
right. The relevant portion of the transcript
reads as follows:

(The proceedings resume in open court
with all attorneys and the defendant
present, in the presence of the jury at
8:20 P.M.)

THE COURT: Mr. Schulte [Jury Fore-
man), I've been told you've reached a
verdict. . .

MR. SCHULTE: Yes, we have.

" THE COURT: Would you give it to Mr,
Jones to give it to me? Vieki, would you
read the verdict, please? ,

THE CLERK: Yes. The jury find the
Deféndant Gerard J. Marinari guilty of
the offense charged in the indictment.
This verdict is signed by the foreperson
and the remaining jurors.

THE COURT: Members of the jury, I
want to thank you ladies and gentlemen
for your service to the Court, for your
being here when the Court’s asked you,
for your patience, your diligence in lis-
tening to this case. I have other mat-
ters to take up here now, and Tl ask
that you go back to the jury room.
(The Jury Exits the Courtroom)

MR. FAHRENKAMP: [Marinari’s attor-
ney] Could we have a poll of the Jury?

The distriet court denied the request after
hearing argument of counsel. During the
argument and ruling which took place in the
courtroom, the jury remained together isolat-
ed in the jury room still under the control of
the court.

Rule 31(d) explicitly provides that the re-

_ Quest for a poll of the jury must be made

after “a verdict is returned and before it is
recorded.” But when a verdict is “recorded”
is left undefined by Rule 81(d). As was
apparent in. the discourse in the trial court,

"'this omission in the Rule has resulted in

understandable confusion.

With regard to Rule 31(d), we know that
ministerial acts dealing with the processing
of the verdict have been determined to be
inapplicable. Thus, the action of the court-
room deputy clerk “file stamping the verdict
form and docketing the verdict is immaterial”
to the question of when a verdiet is “record-
ed.” United States v. Dakins, 872 F.2d 1061,
1065 (D.C.Cir.1989). Hinging the “record-
ing” of the verdict on these acts would create
very difficult problems. The entry of the
verdict on the docket typieally occurs one or
more days after the verdietis announced. In
this case, for example, the verdict was en-
tered on the docket the following day. Un-
der such circumstances jurors will have been
subjected to exposure of outside factors ren-
dering the reliability of any poll on recall
problematic. On the other hand, the timing
of the file stamping of a verdict form is not
consistent and may occur nearly contempora-
neously with the announcement of a verdict.
It could, therefore, be nearly impossible to’
request a poll of the jury between the ver-
dict’s announcement and the file stamping of
the verdict.

FINALITY OF VERDICT AND “RE-
CORDING”

Appellate decisions addressing the issue of
“recording” have looked to the finality of the
verdict. The recording of a verdict is initi-
ated when it is read into the court record,
but that does not render it final. Finality,
and thus recording, requires the occurrence
of a terminating event.

[2] Where a poll is taken, the verdict
becomes final and “recorded,” when the
twelfth juror's assent to that verdict is made
on the record. Id On the other hand,
where no poll is requested or taken the ver-
dict becomes final and unalterable and is
therefore “recorded” when the jury has dis-
persed, completing its discharge. See, eg,
Commonwealth v. Pacini, 224 Pa.Super. 497,
307 A.2d 346, 348 (1973).
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Until the jury is actually dis © Yany ¢
separating or dispersing (not merely being fected by outside influences, could be con- e,
declared discharged), the verdict remains ducted at this point. Thus, in the absence of [
subject to review. Putnam Resources v. a poll, it is upon separation and dispersal of ﬂ‘ﬁ‘h
Pateman, 958 F.2d 448, 459 (Ist Cir.1992). the jury that the verdiet, initially read into M ‘
When a jury remains as an undispersed unit ~ the record, becomes final and unalterable o
within the control of the court and with no  and is therefore “recorded” for the purpose cmﬁ
opportunity to mingle with or discuss the of Rule 31(d). ‘ am} |
case with others, it is undischarged and may Mle
be recalled. Summers v. United States, 11 REASONABLE TIME FOR POLL RE- €
F.24 583, 586 (4th Cir.), cert. denied, 271 U.S. QUEST BEFORE VERDICT RECORDED f"@;
681, 46 S.Ct. 63%, 7(? L.Ed. 1149 (1226). As i. " [3] Having resolved the uncertainty con- gw.}as
result, the ver'd.lct is .n.ot final or “recorded cerning Rule 31(d) “recording,” the answer In .
as that term is used in Rule 81(d). to whether Marinari’s request for a poll was 3
The “recording” -dilemma was avoided in  timely becomes plain. Yet, before announc- & i
the American Bar Association’s recom- ing that conclusion, we believe it would be - ﬁ{df
mended rule of criminal procedure, dealing helpful to examine and comment on Mari- s
with polling the jury. The model rule uses  nari’s claim that his “first opportunity” to ﬁyﬁ
the actual occurrence of finality of the verdict  yequest a poll of the jury occurred only after UI\
described in the case law and thus provides  the jury had left the courtroom. The district “w1
for a right to a poll “[wlhen a verdiet has  judge, to the contrary, concluded that Mari- (-A
been returned and before the jury hos dis-  narj had an opportunity to make a request ’ vr
persed....” ABA Standard for Criminal for a poll between the conclusion of the read- @1‘;1
Justice 15-45 (@nd ed. 1980 & Supp.1986)  ing of the verdict and the judge’s remarks to ;Xa
(emphasis added). the jury. The judge acknowledged that this {g \;
There is a long line of cases which demon- amounted to -only a brief period of time, Qu
strate the practical reason why finality of the described as “g little pause” of “several sec- tha
verdict comes upon the separation and dis- onds” Counsel for Marinari did not take E—«_r
persal of the jurors. It is from that time advantage of whatever brief transition there i in
that the jurors are exposed to outside con- may have been between the announcement of “%c'g' 1
tacts. E.g., Summers, 11 F.2d at 586 (finali- the verdict and the district judge’s conclud- 0l
ty of verdict occurs when jury is discharged ing remarks to the jury to make his request (h Ig\
and has separaited); People v. McNeeley, 216 for a poll. In United States v. Randle, 966 mm’g
M. App3d 647, 159 Tll.Dec. 119, 122, 575 F.2d 1209, 1218-14 (7th Cir.1992), we found doc
N.E.2d 926, 929 (1991) (pivotal question for that 1.5 seconds (there was an audio tape of r*‘-‘«2
finality is whether “protective shield” was the proceedings) which elapsed after the an- : !
removed by discharge, “allowing the jurors nouncement of the verdict was an unreason- tn
to be influenced by improper outside fac- ably short time frame within which counsel ’ﬁ‘t}
tors”); Joy v. State, 14 Ind. 139, 142 (1860) should be expected to request a poll of the b
(right to poll jury passed when “the jury jury or suffer waiver of that right. The brief éﬁdt
were permitfed to separate”). Of course, pause here was likewise “insufficient. of tan
after discharge, the jurors are quite properly course, the district judge later acknowledged s
free to discuss the case with whomever they in his written memorandum, that the better 7l
choose. Simple questions such as “Did we practice, as we noted in Randle, is to ask ‘m‘\s;.a
do alright?” or “We did the right thing, didn’t counsel at this point if there are any requests ‘4-
we?"—responded to either positively or neg-  to poll the jury? The error here was not f «1
atively would taint any subsequent poll. In ecritical, however, because additional time ;qjm
2. 1t is also worth observing that in some district used to establish the fact of the unanimity of a =
courts in this circuit there is a standard practice verdict provides a practical alternative to dis- f"""\
of polling every jury in a criminal case imxpedi- putes which arise co_ncem'u-\g yvhat is a *‘reason- @LN o
ately following the return of a verdict. This, of able” amount of time within which counsel Vs
course, has avoided such problems as we face in should request a jury poll. There is much to qu
this case. A few additional minutes routinely recommend this propedure. ]{@}\n
g
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would elapse before the verdict was “record-
ed.”

[4] Following that short pause, the court
began addressing the jury. Marinari’s coun-
sel indicated that he had assumed that the
court (apparently on its own motion) would
poll the jury after the verdict was read, and
when it did not, he did not wish to interrupt
the court’s closing comments. The general
rule in this circumstance is that counsel’s
decision not to interrupt the court when it
was speaking is not to be held against him.
In United States v. Shepherd, 576 F.2d 719,
723 (7th Cir.1978), we held that counsel, by
refraining from interrupting the distriet
judge when he was speaking did not thereby
waive defendant’s right to a poll. That rule
applies in this case as well.

Next, there was what is typically the final
“window of opportunity” for counsel to make
a request for a poll. This is a time frame
which routinely occurs in any criminal jury
trial. After the judge thanked the jury and
excused them the jurors began leaving the
jury box one row at a time and exited the
courtroom. Common experience teaches
that the length of time necessary for twelve
jurors to depart “single file” provides a rea-
sonable opportunity for counsel finally to rise
to his feet and announce a request for a jury
poll. Counsel risks waiver of the defendant’s
right to a poll by merely waiting and watch-
ing as the jury disappears behind the closed
door of the jury room. See, e.g., Marr, 428
F.24d at 615 (no request for poll or recall of
jury occurred and right to poll waived);

United States v. Beldin, 737 F.2d 450, 455
(5th Cir.1984) (failure to object to discharge
of jury or request that jury be recalled con-
stituted waiver of right to poll). The oppor-
tunity to exercise the defendant’s right to a
poll of the jury was slipping away—and it
would have, but for the particular circum-
stances of this case. The completion of the
discharge of the jury, with its dispersal and
exposure to outside contact, often occurs
quickly after it retires from the courtroom.

CONCLUSION
[51 In this case, however, while the collo-
quy regarding Marinari’s request to recall
the jury for a poll was taking place in the

courtroom, the jury remained sequestered in
the jury room awaiting a security escort to
the parking lot. The jurors had not dis-
persed and they remained untainted by any
outside contact. During that time, the jury
continued to exist as a judicial body under
the control of.the court. As a result, the
verdict was not yet final or “recorded.” The
jury, under the- somewhat - unusual factual
circumstances of this case, was available to
be recalled and polled. See, eg., Puinam
Resources, 958 F.2d at 459; Brown v. Gun-
ter, 562 F.2d 122, 125 (Ist Cir.1977).

Although Marinari’s counsel let pass what
is typically the last -opportunity for a poll
request, no waiver of that right occurred.
The delayed request for a poll was timely
because it came prior to the separation of the
jury and thus before the verdict was “record-
ed” Given the defendant’s absolute right to
a poll of the jury at the time it was request-
ed, it was error per se for the district court
not to recall the jury and conduct an oral
polL

This case is REVERSED and REMANDED for

a new trial.
@ D

Elizabeth MARSHALL,
Plaintiff-Appellee,
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v

PORTER COUNTY PLAN COM-
MISSION, et al., Defendants—
Appellants.
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United States Court of Appeals,
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MEMO TO: Members, Criminal Rules Advisory Committee
FROM: Professor Dave Schlueter, Reporter

RE: Rule 33. New Trial; Public Comments

DATE: March 3, 1997

The amendment to Rule 33 is intended to make uniform the triggering event for
requesting a new trial--the “verdict or finding or guilty.” By changing the triggering event
for motions for new trials based on newly discovered evidence, the actual amount of time
for filing such a motion has been shortened.

To date, the Committee has received nine written comments. Of those, only two
favor the proposed amendment: The Federal Bar Association (96-CR-019) (it promotes
consistency) and Mr. Tragos (96-CR-017)(on behalf or the Florida Bar Association). The
remainder are strongly opposed to the amendment.

In summary, those opposing the amendment (including several state and national
bar organizations) argue that first, there is no real need for the amendment. Consistency,
in their view, is not a good enough reason for dramatically reducing the actual amount of
time available to the defendant.

Second, reducing the amount of actual time available means that counsel will often
have to handle sentencing, a possible appeal, and a possible motion for new trial, as
opposed to fully litigating the appeal and then when that fails, pursuing an investigation
regarding newly discovered evidence. Several commentators noted that the sentencing
process itself uses up approximately three months of the 24-month period.

Third, given the very real possibility that additional time will permit the defendant
to gather and present newly discovered evidence, the time should not be shortened but, as
at least one commentator has noted, should instead be extended.

Fourth, shortening the time period further exacerbates the fact that unwary counsel
may not be aware that they can file a motion for new trial with the district court, even if an
appeal has been taken.

Fifth, several commentators suggest that the amendment might read to the effect
that the period for filing a motion for new trial on grounds of newly discovered evidence
should run for two years from the date of the verdict, etc. or six months after the Court of
Appeals enters a judgment, whichever period is shorter.



It should be noted that when the proposed amendment was discussed at the April
1996 meeting, the Department of Justice indicated that it might be willing to consider
changing the amount of time for filing 2 motion for new trial from two to three years.
Following a motion to that effect and discussion by the members, the motion failed by a
vote of five to six.
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Rule 33. New Trial
The court on motion of a defendant may grant a new

trial to that defendant if required in the interest of justice. If

trial was by the court without a jury the court on moﬁon ofa
defendant for a new trial may vacate the judgment if entered,
take additibnal testimony and direct the entry of a new
judgment. A motion for a new trial based on tﬁe ground of
newly discovered evidence may be made only before or

within two years after finaljudgment; the verdict or finding of

guilty. butif If an appeal is pending the court may grant the
motion only on remand of the case. A motion for a new trial
based on é.ny other grounds shall be made within 7 days after
the verdict or finding of guilty or within such further time as
the court may fix during the 7-day period.

COMMITTEE NOTE

As currently written, the time for filing a motion for new trial

on the ground of newly discovered evidence runs from the “final
judgment.” The courts, in interpreting that language, have uniformly
concluded that that language refers to the action of the Court of
Appeals. See, e.g., United States v. Reyes, 49 F.3d 63, 66 (2d Cir.
1995)(citing cases). It is less clear whether that action is the appellate
court’s judgment or the issuance of its mandate. In Reyes, the court
concluded that it was the latter event. In either case, it is clear that
the present approach of using the appellate court’s final judgment as



the triggering event can cause great disparity in the amount of time
available to a defendant to file timely a motion for new trial. This
would be especially true if, as noted by the Court in Reyes, supra at
67, an appellate court: stayed its mandate pending review by the
Supreme Court. See also Herrerav. Collins, 113 S.Ct. 853, 865-866
(1993)(noting divergent treatment by States of time for filing motions
for new trial).

It is the intent of the Committee to remove that element of
inconsistency by using the trial court’s verdict or finding of guilty as
the triggering event. The change also furthers consistency within the
rule itself; the time for filing a motion for new trial on any other
ground currently runs from that same event.
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MEMO TO: Members, Criminal Rules Advisory Committee
FROM: Professor Dave Schlueter, Reporter

RE: Rule 35(b). Reduction of Sentence

DATE: March 3, 1997

At this point, the Committee has received seven written comments addressing the
proposed amendments to Rule 35(b). All of them favor the amendment.

Several specific comments are worthy of note, however. First, two comments from
organizations (Federal Public and Community Defenders; CR-015)(NADCL, CR-018)
suggest that the language in the Committee Note regarding double dipping be removed. In
their view, that comment may be read by judges to mean that they are required to make
detailed findings as to what factors or information was considered at sentencing. (Note
that although two organizations have made that suggestion, in fact it may be coming from
one commentator, Ms. Brook, who apparently serves as an officer in both organizations).

Second, the ABA’s Criminal Justice Section (CR-016) recommends that the one
year limit for filing the motion to reduce be deleted from the rule and that the rule be
amended to permit such motions by the defense as well as the government.
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Rule 35. Correction or Reduction of Sentence
% % k k¥ *k

(b) REDUCTION OF SENTENCE FOR CHANGED
CIRCUMSTANCES. The court, on motion of the Government
made within one year after the imposition of the sentence,
may reduce a sentence to reflect a defendant’s subsequent,
substantial assistance in the invesﬁgaﬁon or prosecution of
another person who has comrxiitted an offense, in accordance
with the guidelines and policy statements issued. by the
Seﬂtencing Commission pursuant to section 994 of title 28,
United States Code. The court may consider a government
motion to reduce a sentehce made one year or more after
imposition of the sentence where the defendant’s substantial

assistance involves information or evidence not known by the

.defendant until one year or more after imposition of sentence.

In evaluating whether substantial assistance has been

rendered, the court may consider the defendant’s pre-sentence

assistance. The court’s authority to reduce a sentence under
this subseetion subdivision includes the authority to reduce
such sentence to a level below that established by statute as a

minimum sentence.

% %k % ¥k

COMMITTEE NOTE

The amendment to Rule 35(b) is intended to fill a gap in

current practice. Under the Sentencing Reform Act and the
applicable guidelines, a defendant who has provided “substantial”
assistance before sentencing may receive a reduced sentence under
United States Sentencing Guideline § SK1.1. And a defendant who
provides substantial assistance after the sentence has been imposed

may receive a reduction of the sentence if the Government files a
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motion under Rule 35(b). In theory, a defendant who has provided
substantial assistance both before and after sentencing could benefit
from both § 5K1.1 and Rule 35(b). But a defendant who has
provided, on the whole, substantial assistance may not be able to
benefit from either provision because each provision requires
“substantial assistance.” As one court has noted, those two
provisions contain distinct “temporal boundaries.” United States v.
Drown, 942 F.2d 55, 59 (1st Cir. 1991).

Although several decisions suggest that a court may aggregate
the defendant’s pre-sentencing and post-sentencing assistance in
determining whether the “substantial assistance” requirement of Rule
35(b) has been met, United States v. Speed, 53 E.3d 643, 647-649 (4th
Cir. 1995)(Ellis, J. concurring), there is no formal mechanism for
doing so. The amendment to Rule 35(b) is designed to fill that need.
Thus, the amendment permits the court to consider, in determining

the substantiality of post-sentencing assistance, the defendant’s pre-

sentencing assistance, irrespective of whether that assistance,
standing alone, was substantial.

The amendment, however, is not intended to provide a double
benefit to the defendant. Thus, if the defendant has already received
a reduction of sentence under U.S.S.G. § 5K1.1 for substantial pre-
sentencing assistance, he or she may not have that assistance counted
again in any Rule 35(b) motion.
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter

RE: Rule 43(c). Presence of Defendant Not Required; Public Comments
DATE: March 3, 1997

The Committee has proposed an amendment to Rule 43(c) clarifying the presence
of the defendant at various post-sentencing proceedings. To date, six commentators have
submitted written comments on the proposed changes. Only two of them, the Federal Bar
Association and Mr. Tragos, writing on behalf of the Florida Bar Association.

The other commentators, including several organizations, oppose the amendment.
They note that as a general rule the defendant should have the opportunity to be present at
any proceeding affecting his or her freedom. At least one commentator, the State Bar of
Michigan Standing Committee on United States Courts believes that a proceeding to
reduce a sentence under Rule 35(b) is a critical stage at which the defendant has a right to
be present. ‘




1 ‘ e EEER"
2 (c) PRESENCE NOT REQUIRED. A defendant need not be
3 present:
4 (1) when represented by counsel and the defendant is
5 an organization, as defined in 18 U.S.C. § 18;
6 (2) when the offense is punishable by fine or by
7 imprisonment for not more than one year or both, and the
8 court, vlrith the written’ consent of the defendant, permits
9 arraignment, plea, trial, and imposition of sentence in the
10 defendant’s absence;
11 (3) when the proceeding involves only a conference or
12 hearing upon a question of law; or
13 (4) when the proceeding involves a reduction _or
14 correction of sentence under Rule 35 35(b) or () or 18 U.S.C.
15 § 3582(c).

Rule 43. Presence of the Defendant

COMMITTEE NOTE

The amendment to Rule 43(c)(4) is intended to address two
issues. First, the rule is rewritten to clarify whether a defendant is
entitled to be present at resentencing proceedings conducted under
Rule 35. As a result of amendments over the last several years t0
Rule 35, implementation of the Sentencing Reform Act, and caselaw
interpretations of Rules 35 and 43, questions had been raised whether
the defendant had to be present at those proceedings. Under the
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present version of the rule, it could be possible to require the
defendant’s presence at a “reduction” of sentence hearing conducted
under Rule 35(b), but not a “correction” of sentence hearing
conducted under Rule 35(a). That potential result seemed at odds
with sound practice. As amended, Rule 43(c)(4) would permit a court
to reduce or correct a sentence under Rule 35(b) or (c), respectively,
without the defendant being present. But a sentencing proceeding
being conducted on remand by an appellate court under Rule 35(a)
would continue to require the defendant’s presence. See, e.g., United
States v. Moree, 928 F.2d 654, 655-656 (S5th Cir. 1991)(noting
distinction between presence of defendant at modification of
sentencing proceedings and those hearings that impose new sentence
after original sentence has been set aside).

The second issue addressed by the amendment is the
applicability of Rule 43 to resentencing hearings conducted under 18
U.S.C. § 3582(c). Under that provision, a resentencing may be
conducted as a result of retroactive changes to the Sentencing
Guidelines by the United States Sentencing Commission or as a result
of a motion by the Bureau of Prisons to reduce a sentence based on
“extraordinary and compelling reasons.” The amendment provides
that a defendant’s presence is not required at such proceedings. In the
Committee’s view, those proceedings are analogous to Rule 35(b) as
it read before the Sentencing Reform Act of 1984, where the
defendant’s presence was not required. Further, the court may only
reduce the original sentence under these proceedings.
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PROPOSED AMENDMENTS TO THE
FEDERAL RULES OF CRIMINAL PROCEDURE"

Rule 58. Procedure for Misdemeanors and Other Petty
Offenses

(a) SCOPE.

(1) In General. This rule governs the procedure and practice
for the conduct of proceedings involving misdemeanors and
other petty offenses, and for appeals to district judges of-the

district-eourts in such cases tried by United States magistrate

judges.

% k %k %k %
(b) PRETRIAL PROCEDURES.

¥ ¥ %k % %k

(2) Initial Appearance. At the defendant’s initial appearance

on a misdemeanor or other petty offense charge, the court
shall inform the defendant of:

* k k% %

"New matter is underlined; matter to be omitted is lined through.

Rules App. B-3




Rules App. B4

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

2

FEDERAL RULES OF CRIMINAL PROCEDURE

(C) unless-the-charge-is-apetty-offense-for-which
appointment-of-counsel-is-not-required; the right to
request the asstgnment appointment of counsel if the
defendant is unable to obtain counsel, unless the

L L 4

charge is a petty offense for which an appointment of

counsel is not required;

¥ Xk k%

(E) the right to trial, judgment, and sentencing before
a district judge -of the-district-court , unless:
(i) the charpe is a Class B misdemeanor

motor-vehicle offense, a  Class C

misdemeanor, or an infraction: or

(ii) the defendant consents to trial, judgment,

and sentencing before a magistrate judge;

(F) uniess-thecharge-isapetty-offense; the right to

trial by jury before either a United States magistrate
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FEDERAL RULES OF CRIMINAL PROCEDURE 3

Jjudge or a district judge of the-district-court, unless the
charge is a petty offense; and

right to a preliminary examination in accordance with

18 U.S.C. § 3060, and the general circumstances

under which the defendant may secure pretrial release,

if the defendant is held in custody and charged with a
misdemeanor other than a petty offense.

(3) Consent and Arraignment.
PLEA

(A) FIUA[;E—:FORE A UNITED STATES MAGISTRATE

magistrate judge shall take the defendant’s plea in a

Class B _misdemeanor charging a_motor vehicle-

Rules App. B-5
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. FEDERAL RULES OF CRIMINAL PROCEDURE

offense, a Class C misdemeanor, or an infraction. In

every other misdemeanor case, a magistrate judge may

take the plea only if the defendant consents either in

writing or orally on the record to be tried before the
magistrate judge and specifically waives trial before

a district judge. The defendant may plead not guilty,

~ guilty, or with the consent of the magistrate judge,

nolo contendere.
(B) FAILURE TO CONSENT. If-the-defendant-doesnot
consent—to—trial—before—the-magistrate—udgeIn_a

misdemeanor case — other than a Class B

misdemeanor charging a_motor-vehicle offense, a

Class C_ misdemeanor, or an infraction.— the

defendant-shall—-be—ordered magistrate judge shall

order the defendant to appear before a district judge of

the-district-court for further proceedings on notice,

unless the defendant consents to trial before the
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FEDERAL RULES OF CRIMINAL PROCEDURE 5

magistrate judge.

* ¥ %k ¥ %

(g) APPEAL.

(1) Decision, Order, Judgment or Sentence by a District
Judge. An appeal from a decision, order, judgment or
conviction or sentence by a district judge of-the-district-court
shall be taken in accordance with the Federal Rules of
Appellate Procedure.

(2) Decision, Order, Judgment or Sentence by a United
States Magistrate Judge.

(A) INTERLOCUTORY APPEAL. A decision or order
by a magistrate judge which, if made by a district
judge of-the-distriet-eourt, could be appealed by the
government or defendant under any provision of law,

shall be subject to an appeal to a district judge ofthe

district-conrt provided such appeal is taken within 10

days of the entry of the decision or order. An appeal

Rules App. B-7
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FEDERAL RULES OF CRIMINAL PROCEDURE

shall be taken by filing with the clerk of court a
statement specifying the decision or order from which
an appeal is taken and by serving a copy of the
statement upon the advers;e party, personally or by
mail, and by filing a copy with the magistrate judge.
(B) APPEAL FROM CONVICTION OR SENTENCE. An
appeal from a judgment of conviction or sentence by
a magistrate judge to a district judge of-the—district
court shall be taken within 10 days after entry of the
Jjudgment. An appeal shall be taken by filing with the
clerk of court a statement specifying the judgment
from which an appeal is taken, and by serving a copy
of the statement upon the United States Attorney,
personally or by mail, and by filing a copy with the
magistrate judge.
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FEDERAL RULES OF CRIMINAL PROCEDURE 7

(D) scOPE OF APPEAL. The defendant shall not be
entitled to a trial de novo by a district judge of-the
districtcourt. The scope of appeal shall be the same
as an appeal from a judgment of a district court to a
court of appeals.

* % ¥k %k %k

COMMITTEE NOTE

The Federal Courts Improvement Act of 1996, Sec. 202,

amended 18 U.S.C. § 3401(b) and 28 U.S.C. § 636(a) to remove the
requirement that a defendant must comsent to a trial before a
magistrate judge in a petty offense that is a class B misdemeanor
charging a motor vehicle offense, a class C misdemeanor, or an
infraction. Section 202 also changed 18 U.S.C. § 3401(b) to provide
that in all other misdemeanor cases, the defendant may consent to
trial either orally on the record or in writing. The amendments to
Rule 58(b)(2) and (3) conform the rule to the new statutory language
and include minor stylistic changes.

Rules App. B-9
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MEMO TO: Members, Criminal Rules Advisory Committee
FROM: Professor Dave Schlueter, Reporter
RE: Proposal to Amend Rule 5(c)

DATE: Feb. 26, 1997

Attached is a letter from Magistrate Judge Ervin S. Swearingen who recommends,
on behalf of the Federal Magistrate Judges Association (FMJA) that Rule 5(c) and 18
USC 3060 be amended. His materials include proposed language for both the rule itself
and an Advisory Committee Note.

The proposed amendment would address current language in Rule 5(c) regarding
the ability of a magistrate judge to grant a continuance for the preliminary examination. As
the rule currently reads, a magistrate judge’s authority to grant a continuance extends only
to those cases where the defendant or accused has consented to the delay. In those cases
where the defendant does not consent to the delay, only a district judge may grant the
continuance and then only in those cases where the “delay of the preliminary hearing is
indispensable to the interests of justice.”

The proposed Committee Note in the materials explains the reasons for amending
the rule to permit the magistrate judge to grant continuances even in those cases where the
defendant does not consent. Chief among the reasons is the argument the magistrate
judge’s lack of authority can result in unnecessary loss of time.

Assuming that the proposal has merit, the current rule clearly tracks the statutory
language in 18 USC 3060 (attached). As stated in § 3060(c), only the district judge may
grant a contested request for a continuance of the preliminary examination. Thus, any
proposed amendment to Rule 5(c) would be inconsistent with the clear language of the
statute.
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'FEDERAL MAGISTRATE JUDGES ASSOCIA

35th Annual Convention - Denver, Colorado
july 8-11, 1997

96-CV-C
96-CR-

October 28, 1996

Peter McCabe, Secretary

Committee on Rules of Practice and Procedure
of the Judicial Conference of the United States
Thurgood Marshall Federal Judiciary Building
Washington, DC 20544

RE:  Proposed Amendment to Rule 68 of the Federal Rules of Civil Procedure
and Rule 5(c) of the Federal Rules of Criminal Procedure.

Dear Pete:
The Federal Magistrate Judges Association (FMJA) submits two proposed rules

changes to the Rules Advisory Committee. These matters were first considered by the Rules
Committee of the FMJA chalred by Hon. Carol E. Heckman. The committee members are:

~ Hon. Nancy Stein Nowak, Hon. Anthony Battaglia, Hon. Paul Komives, Hon. Andrew

Wistrich, Hon. Thomas Phillips, Hon. Patricia Hemann, Hon. John L. Carroll, and Hon. B.
Waugh Crigler. The committee members come from several kinds of districts and have
varying types of duties. Many of them consulted with their colleagues in the course of
preparing these proposals. The proposals were then reviewed and approved by the Officers
and Directors of the FMJA. They reﬂect the considered posmon of the magistrate Judges as
a whole ‘ |

The first proposal is an amendment to Rule 68 of the Federal Rules of Civil
Procedure, which relates to offers of judgment. The proposal allows the rule to be equally
available to plaintiffs and claimants, adds expert witness fees and expenses to costs
recoverable under the rule, and advances the timing from more than 10 days before the tnal
to more than 30 days before trial to reduce last minute settlements.

The second proposal is to amend Rule 5(c) of the Federal Rules of Criminal
Procedure as well as 18 U.S.C. § 3060{c). These amendments relate to the ability of a
magistrate judge to continue a preliminary examination absent the consent of the defendant.
Currently, both of these provisions require a district court, and not a magistrate judge, to make
such determinations.

Comments are included with both proposals. We are pleased to have this opportunity
to present our proposals for your committee’s consideration.

Sincerely,
Ervin S. Swearingen
United States Magistrate Judge
President, FMJA'
ESS/gmc
closures

F



14:90 JUN @5, 1996 1ID: BOBBIE WESTAL CLERK TEL NO: 618-557-5S@52 #16978 PAGE: 2/6—
‘ S b

Committee Note Re: Proposed Amendments to L

Rule 5(c), Fed. R. Crim. P. and 18 U.S.C. § 3060 (¢c) M

b

The proposed amendments to Criminal Rule 5(c) and 18 U.S.C. § 3060 (c) relate to the ability of a maglstrate
judge to continue the preliminary examination absent the consent of the defendant. E

[

Rule 5 of the Federal Rules of Criminal Procedure entitles a defendant in a felony case to a preliminary )
examination before a magistrate judge, within a specified period of time, The time for the examination can be Eﬂw)
continued by a magistrate judge on the consent of the defendant, or in the alternative, upon the order of a district

judge showing that extraordinary circumstances exist and that the delay is mdlspensable to the interests of justice. W

Magistrate judges in most districts are frequently called upon to extend the time for the preliminary hearing -
to allow the parties to discuss pre-indictment disposition. In fact, in many districts, very few preliminary
examinations are actually conducted. Under the current statutory provisions, in the circumstances where a defendant E‘M’
is unwil]ing to consent to a continuance of the hearing date; and the prosecution moves to continue the: hearing, the
magistrate Judge is required to transfer the matter to a district judge for purposes of the contested motion. The
motion to continue typically arises on the date set for the prehmmary lmnng As a result, a district. judge must L
address the matter that same day. This lxooedure results in a great consumption of time for the judges, the judicial
staff, the marshals, the attorneys, the court interpreters, and the' pre-tnal service ofﬁcem R&hstxcally, providing
magistrate judges jurisdiction to hear and determme the cont&sted motlon to contmue wxll facilitate'the, handhng of P
Rule 5 proceedmgs and conserve the rmources of the Judmary and the assocxated mdmduais and a.gencxes

While the committee found no case law specifically hmmng magistrate Judges from exerclsmg Junsdxctlon i
to grant the contested motion to contimze, contemporary federal ]unspmdence seems to indicate that the decision ™
is outside the jurisdiction of the magistrate judge. This premise is supported by the notes of the Advxsornyommxttee 2
on Rules regarding the 1972 amendments to Fed. R. Crim. P. 54(c)‘1 stating that the phrase "judge,of the United L]
States” does not include an United Statamag:stmte This premise is also reflected in The Mami al for United

States Magistrate Judges, Vol. 1, § 7.02.b, published by the Administrative Office of the Courts, Magxstrate Judges
Division. - Citing 18 U.S.C. § 3060(c) and Fed. R Crim. P. 5(c), the, M Manual states, “absent the defendant’s E
consent, the preliminary examination may be continued only upon t th ’order of a United States dxstnct lﬁjudge The
district Judge must find that extraordum'y cu‘mmstances eynst and thax the delay of the preliminary exammahon is
indispensable to the interests of justice.”.

The Legal Manual does point aut that by local rules a district court could empower ¢ a magistrate judge to
conduct the hearing on a request for a continuance of the preliminary examination and submit a report and !
recommendation to a district judge. This, of course, does nothing to save the resources of the mvolved eentities and
agencies, or expedite the process, and is not a practical solution to the problem. , -

In terms of other published works, Kent Sinclair, Jr., Practice Before Federal Magistrates ( 1995) conﬁrms .
the contemporary position that “in the absence of defendants consent, a district judge may no less extend these dates
(for preliminary examinaticn). Id. at §409. The cited authority in this instance is again, Fed. R. Crim. P. 5(c). The |
current statutory framework for this issue has been in effect since 1968. In 1968, 18 U.S. C, § 3060 (c) was
amended® to clarify procedures with regard to the preliminary examination. Prior to 'that time, the only statutory

Loy

! Fed. R. Crim. P. 54 d&ls with the application of these rules. Paragraph (c) deﬁnes
many of the terms used throughout the rules including "federal magijstrate judge,” "maglstrate
judge,” and "judge of the United States."

7

2 The amendment was part of a bill to amend the Federal Magistrates Act, 28 U.S.C.
§ 631 et seq., with a stated purpose to “abolish the office of U.S. Commissioner and reform
the first echelon of the Federal Judiciary into an effective component of a modern scheme of
justice by establishing a system of U.S. Magistrates. HR. 90-1629, 1968 U.S.C.C.AN. 4252,
1968 W L. 5307 [Leg. Hist. at *21.




T 3 1 3

1

Y 3 Y My T

1 r

1

3 7}

U I

T ey

14:01 TN @S, 199¢ ID: BOBBIE WESTAL CLERK TEL NO: 613-S57-5@52 . #1697@ PAGE: 3/6

dance regardmg the time for preliminary examination was the reference in Fed. R. Crim. P. 5 which provided that
the preliminary examination must be held “within a reasonable time following the initial appearance of an accused”.
HR 90-1629, 1968 U.S.C.C.AN. 4252, 1968 WL 5307 [Leg. Hist, at *13 (“House Report”)]. The 1968
amendment to 3060(c) introduced the specific outside time limits of 10 (for defendants in custody) and 20 (for
defendants on bond or otherwise released) days from the initial appearance for holding the preliminary examination.
At that time the amendment also added the provisions with regard to continuances.

The 1968 amendment to 18 U.S.C. § 3060(c) was the subject of discussion in the case of United States v.
Green, 305 F. Supp. 125 (S.D.N.Y. 1969). In Green, the Court hlghhghted that the amendment was precxpltated
by the routine continuances of the preliminary examination by commissioners (the predecessor of the maglstrate
judge), under the “reasonable time” standard. "Congress moved to insure that a determination on probable cause is
made soon after a person is taken into custody.

Review of 18 U.S.C. § 3060 (c) shows a distinction in coxn'asting the circumstances concerning a
contimiance by the magistrate judge with the defendant’s consent and a continuance absent consent only on an order
of a “judge of the appropriate United States district court”. This distinction in the statutory language may well be
the genesis of the current mtexpretatm Viewed in light of the 1972 amendments to Fed. R. Crim. P. 54(c) and its
definitions, this premise is provided support.

In 1972, in concert with amendments to the Federal Magistrates Act (28 U.S.C. § 631 et seq.), Rule 54(c),
Rule 5 was amended to be consistent with 18 U.S.C. §3060(c) concerning the timing of the preliminary examination.
As amended in 1972, Rule 5(c) also, specifically discusses the role of the magistrate judge regarding a continuance
of the preliminary examination with dd’endant s consent versus disposition absent consent by “a judge of the United
States,” supporting the distinction and the limitation in the power of the magistrate judge to grant the opposed
continuance.

Interestingly, however, the published Advisory Committee Notes regarding the 1972 amendment to Rule 5

state that the time limits of Rule 5(c) were taken directly from Section 3060 with two exceptions:

The new language allows delay to be consented to by the defendant only if
there is ‘a showing of good cause, taking into account the public interest and the
prompt disposition of criminal cases’... The second difference between the new rule
and 18 U.S.C.A. §3060 is that the rule allows the decision to grant a continuance to
be made by United Skates magistrate as well as by a judge of the United States. This
reflects the view of the advisory committee that the United States magistrate should
have sufficient judicial competence to make decisions sach as that contemplated by
subdivision (c). :

‘While an argument can be made that the 1972 amendments to Rule 5, and as explained by the
Advisory Committee Notes, did confer full jurisdiction to the magistrate judge to continue the
preliminary examination, with or without the defendant’s consent, this statement is in conflict with
the 1972 Advisory Committee notes to Rule 54(c) and the legal culture has maintained the distinction
in the authority between magistrate judges and district judges regarding Rule 5(c).

This is an anomaly stace the magistrate judge sets the preliminary examination on his or her
calendar at the initial appearance in each case,* and is the judicial officer rendering the determination
of probable cause resulting in the defendant’s release or requirement that the defendant proceed

* This case involved an appeal of the district courts dismissal of a criminal complaint
for failure of the government to afford the defendant an opportunity for preliminary examination
under the former “"reasonable time" standard for the hearing of a preliminary examination.

* Fed. R. Crim. P. 5(c).
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toward trial in the case.” While the magistrate judge is empowered to hear

and determine probable cause® as well as other liberty interest issues’, this same judicial officer cannot M

make the decision with regard to the extraordinary circumstances or the interests of justice in an issue %m ]
where the need for the continuance of a proceeding on this judicial officer's calendar is disputed. Like

the Preliminary Examination itself, the magistrate judges order would be reviewable by a district . )

judge.? | y o o i

For all of the foregoing reasons, the proposed amendments would be consistent with the ™

utilization of magistrate judges envisioned by the Congress, would serve in the best interests.of by

judicial ‘economy, and would be consistent with the pre-indictment management of criminal

proceedings envisioned in developing the role of United States Magistrate Judge. - »

&

i

L

)

Lo

[

o

% Fed. R. Crim. P. 5.1.

$ “This procedure is designed to insure that a determination of probable cause is made--
by either the magistrate, some other judicial officer, or the grand jury— soon after a person is

taken into custody. No citizen should have his liberty restrained, even to the limited extent of O

being required to post bail or meet other conditions of release, unless some independent judicial L

determination has been made that the restraint is justified.” U.S. v. Green, 305 F. Supp. 125, 132,

fn.5 (SDN.Y. 1969). E';
i

7 This would include bail determinations and pre-trial detention, 18 U.S.C. § 3142
et seq. .

ET‘J

!See United States v. Florida, 165 F. Supp. 318, 331 (E.D.Ark. 1958) and United States
v.Vassallo, 282 F. Supp. 928, 929(E.D. Pa. 1968).

L
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§ 3060. Preliminary examination.

‘ (¢) With the consent of the arrested person, the date fixed by the judge or magistrate judge’
for the preliminary examination may be a date later than that prescribed by subsection (b), or may be
continued one or more times to a date subsequent to the date initially fixed therefor. In the absence
of such consent of the accused, the date fixed for the preliminary hearing may be a date later than
that prescribed by subsection (b), or may be continued to a date subsequent to the date initially fixed
therefor, only upon the order of a United States magistrate judge or other judge of the appropriate
United States district court after a finding that extraordinary circumstances exist, and that the delay
of the preliminary hearing is indispensable to the interests of justice. . . .

® This statute was last amended in 1968, prior to the change of name of United States
Magistrate to United States Magistrate Judge, effective December 1, 1990. The proposed
amendment to section (c) should also include correction so that the term United States magistrate
judge is replaced whereever the former term magistrate is used in section (c) and throughout Rule
5.

athimlac ervfeen/ 2 10K




14:@4 JUN @5, 1996 ID: BOBBIE WESTAL CLERK TEL NO: 619-557-5@52 #16978 PAGE: 6/6,

RULE 5. Initial Appearance Before the Magistrate Judge

(c) Offenses Not Triable by the United States Magistrate Judge. ... With the consent
of the defendant and upon a showmg of good cause, takmg into account the public interest in the ~
prompt disposition of criminal cases, time limits speciﬁed in this subdivision may be extended one or
more times by a federal magistrate judge. In the absence of such consent by the defendant, time limits
may be extended by a United States magistrate judge or other Judge of the United States only upon
a showing that extraordmary cucumstances exist. and that delay is mdlspensable to the interests of

justice.
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§ 3060. Preliminary examination

(a) Except as otherwise provided by this section, a preliminary examina-
tion shall be held within the time set by the judge or magistrate pursuant to
subsection (b) of this section, to determine whether there is probable cause
to believe that an offense has been committed and that the arrested person
has committed it.

() The date for the preliminary examination shall be fixed by the judge
or magistrate at the initial appearance of the arrested person. Except as
provided by subsection (c) of this section, or unless the arrested person

'waives the preliminary examination, such examination shall be held within a

reasonable time following initial appearance, but in any event not later
than—

~

(1) the tenth day following the date of the initial appearance of the
arrested person before such officer if the arrested person is held in
custody without any provision for release, or is held in custody for
failure to meet the conditions of release imposed, or is released from
custody only during specified ‘hours of the day; or

(2) the twentieth day following the date of the initial appearance if
the arrested person is released from custody under any condition other
than a condition described in paragraph (1) of this subsection.

(c) With the consent of the arrested person, the date fixed by the judge or
magistrate for the preliminary examination may be a date later than that
prescribed by subsection (b), or may be continued one or more times to a
date subsequent to the date initially fixed therefor. In the. absence of such
consent of the accused, the date fixed for the preliminary hearing may be a
date later than that prescribed by subsection (b), or may be continued to a
date subsequent to the date initially fixed therefor, only upon the order of a
judge of the appropriate United ‘States district court after a finding that
extraordinary circumstances exist, and that the delay of the preliminary
hearing is indispensable to the interests of justice.

(d) Except as provided by subsection (e) of this section, an arrested
person who has not been accorded the preliminary examination required by
subsection (a) within the period of time fixed by the judge or magistrate in
compliance with subsections (b) and (c), shall be discharged from custody or
from the requirement of bail or any. other condition of release, without
prejudice, however, to the institution:of further criminal proceedings against
him upon the charge upon which he was arrested.

(e) No preliminary examination in compliance with subsection (a) of this
section shall be required to be accorded an arrested person, nor shall such
arrested person be discharged from custody or from the requirement of bail
or any other condition of release pursuant to subsection (d), if at any time
subsequent to the initial appearance of such person before a judge or
magistrate and prior to the date fixed for the preliminary examination
pursuant to subsections (b) and (c) an indictment is returned or, in
appropriate cases, an information is filed against such person in a court of
the United States.

() Proceedings before United States magistrates under this section shall
be taken down by a court reporter or recorded by suitable sound recording
equipment. A copy of the record of such proceeding shall be made
available at the expense of the United States to a person who makes affidavit
that he is unable to pay or give security therefor, and the expense of such
copy shall be paid by the Director of the Administrative Office of the
United States Courts.

(June 25, 1948, c. 645, 62 Stat. 819; Oct. 17, 1968, Pub.L. 90-578, Title III,
§ 303(a), 82 Stat. 1117.)
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December 23, 1996 D. LOWELL JENSEN
: FERN M. SMITH
Honorable Ervin S. Swearingen EVIDENCE RULES
United States Magistrate Judge
President, FMJA
P.O. Box 1049
Florence, South Carolina 29503

Dear Judge Swearingen:

Thank you for your letter on behalf of the Federal Magistrate Judges
Association proposing amendments to Rule 68 of the Federal Rules of Civil
Procedure and Rule 5(c) of the Federal Rules of Criminal Procedure. A copy of
your letter will be sent to the chairs and reporters of the Advisory Committees on
Civil and Criminal Rules for their consideration.

From 1992 to 1995, the Advisory Committee on Civil Rules spent substantial
time studying proposed revisions of Rule 68. A draft proposed amendment
together with an extensive Committee Note was prepared, which would have
extended the rule to both parties and permitted the shifting of attorney fees under a
capped formula. The committee also requested the Federal Judicial Center to
survey the bar on their reaction to the proposed amendments to Rule 68. During its
many discussions on this subject, the committee considered more modest proposals,
including variations of the California offer-of-judgment procedure.

The committee concluded that the proposed amendments and the more
modest alternative proposals were subject to abusive gamesmanship. In the end, the
committee decided to defer indefinitely further consideration of a proposed revision
of Rule 68. For your information, I am enclosing the following committee
materials on Rule 68: (1) a copy of the Federal Judicial Center survey; (2) draft
proposed amendments to Rule 68 and excerpts of minutes of various committee




Honorable Ervin S. Swearingen ‘ Page 2

meetings on Rule 68 ; and (3) a discussion of the problems with Rule 68 and the
many. suggested proposals amending it prepared by Professor Edward H. Cooper,
the committee’s reporter.

We welcome the Federal Magistrate Judges Association’s suggestions and
appreciate your interest in the rulemaking process.

Sincerely,

2Ky

Peter G. McCabe
Secretary
cc:  Chairs and Reporters,

Advisory Committees on Civil and Criminal Rules
Agenda and Policy Subcommittee
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter

= RE: DOJ Proposals to Amend Rule 6(d) (Presence of Interpreters) and
o Rule 6(f) (Return of Indictment by Foreperson)
- DATE: February 26, 1997

The Department of Justice has proposed two amendments to Rule 6. As noted in
the attached correspondence, the first proposal would amend Rule 6(d) to permit an
~ interpreter to be present during the grand jury’s deliberations--in order to assist any deaf
L members serving on the jury. The second proposal would amend Rule 6(f) to require that
an indictment be returned to the court either by the grand jury itself or by the foreperson
(or deputy foreperson) acting on behalf of the grand jury.

I have drafied proposed amendments to accomplish what the Department suggests
and also a proposed Committee Note.

i
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Criminal. Rules Committee Co o 1
Rule 6
Feb. 1997 Draft

Rule 6. The Grand Jury

EE I

(d) WHO MAY BE PRESENT

(1) While Grand Jury is in Session. Attorneys for the government, the
witness under examination, interpreters when needed and, for the purpose of taking the
evidence, a stenographer or operator of a recording device may be present while the grand

jury is in session—- .

(2) During Deliberations and Voting. but-ne No person other than the

jurors, and any integp‘ reter necessary to assist a deaf juror, may be present while the grand
jury is deliberating or voting.
PP
§3) FINDING AND RETURN OF INDICTMENT. An indictment may be
found only upon the concurrence of 12 or more jurors. The indictment shall be returned by

the grand jury , or through the foreperson or deputy foreperson on its behalf, to a federal

magistrate judge in open court. If a complaint or information is pending against the
defendant and 12 jurors do not concur in finding an indictment, the foreperson shall so

report to a federal magistrate in writing as soon as possible forthwith.

ADVISORY COMMITTEE NOTE

Subdivision 6(d). As currently written, Rule 6(d) absolutely bars any person,
other than the jurors themselves, from being present during the jury’s deliberations and
voting. Accordingly, interpreters are barred from attending the deliberations and voting by
the grand jury, even though they may have been present during the taking of testimony.




Criminal. Rules Committee 2
Rule 6
Feb. 1997 Draft

The amendment is intended to permit interpreters to assist any deaf persons who may be
serving on a grand jury. Although the Committee believes that the need for secrecy of
grand jury deliberations and voting is paramount, permitting such interpreters in the
process seems a reasonable accommodation. See also United States v. Dempsy, 830 F.2d
1084 (10th Cir. 1987) (constitutionally rooted prohibition of non-jurors being present
during deliberations was not violated by interpreter for deaf petlt ]ury member) The
subdivision has also been restyled and reorganized. - :

Subdivision 6(f). The amendment to Rule 6(f) is intended to avoid the problems
associated with bringing the entire jury to the court for the purpose of returning an
indictment. Although the practice is long-standing, in Breese v. United States, 226 U.S. 1
(1912), the Court rejected the argument that the requirement was rooted in the
Constitution and observed that if there were ever any strong reasons for the requirement,
“they have disappeared, at least in part.” 226 U.S. at 9. The Court added that grand jury’s
presence at the time the indictment was presented was a defect, if at all, in form only. /d.
at 11. Given the problems of space, in some jurisdictions, the grand jury sits in a building
completely separated from the courtrooms and in those cases, moving the entire jury to
the courtroom for the smple process of presenting the indictment may prove difficult and
time consuming. Even where the jury is inithe same location, having all of the jurors
present can be unnecessarily cumbersome in. hght of the fact that ﬁhng of the indictment
requires a certification as to how the jurors voted.

The amendment provides that the indictment must be presented either by the jurors
themselves, as currently provided for in the rule, or by the foreperson or the deputy
foreperson, acting on behalf of the jurors. In an appropriate case, the court might require
all of the jurors to be present if it had inquiries about the indictment.

o
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U. S Department of Justice

Criminal Division

Office of the Assistant Attorney General Washington, D.C. 20530

January 22, 1997

The Honorable D. Lowell Jensen

Judge of the U.S. District Court,
Northern California

Oakland, California 94612

Dear Judge Jensen:

I am writing in order to place on the agenda of the Advisory
Committee at its next meeting two issues relating to Rule 6,
F.R. Crim.P. The first is whether Rule 6(d) should be amended to
permit, under appropriate safeguards and by court order, an
interpreter to be present in the grand jury room during
deliberations to assist a deaf grand juror. The second is
whether Rule 6(f) should be amended to allow the foreperson or
deputy foreperson of a grand jury, rather than the entire grand
jury, to return an indictment to a federal magistrate judge in
open court. Each of these changes, although modest in scope,
would facilitate service on 'a grand jury and thus in our view
would benefit the grand jury as an institution. The following
discussion addresses each proposal in turn.

1. Rule 6(d}). Although Rule 6(d) permits the presence of an
interpreter "when needed" while the grand jury is in session and
taking evidence, the rule explicitly provides that "no person
other than the jurors may be present while the grand jury is
deliberating or voting." Because this provision appears to bar
deaf persons from serving on federal grand juries, we believe it
should be reviewed by the Advisory Committee.

In many jurisdictions, persons who are deaf have been
admitted to trial jury panels, and the presence of an interpreter
has met with court approval. See United States v. Dempsey, 830
F.2d 1084, 1091 n.9 (10th Cir. 1987). In Dempsey, the court
concluded, in a comprehensive opinion, that the strong
constitutionally rooted stricture against the presence of any
outside person during the deliberations of a petit jury was not
violated by having an interpreter present for a deaf jury member.
Id. at 1089-1092. The court treated a properly instructed
interpreter not as a "thirteenth" person, but rather as an
extension of the deaf member of the jury. The court pointed out,
however, that there "...is no strict secrecy rule..." applicable

. to petit jury deliberations. Id at 1089. Although courts have




2

stressed the importance of secrecy in trial jury deliberations,

v ..[trial]l jurors are not prohibited by law from discussing
their deliberations after the case is over." United States v.
Beasley, 464 F.2d 468, 470 (10th Cir. 1972). The rule of secrecy
applicable to grand jury deliberations and voting, however,
combined with the specific language of Rule 6(d), appears to
place the issue of an 1nterpreter in the grand jury on a
different footing.

We believe that to the extent the provision in Rule 6(d)
operates to bar the deaf from grand jury service, the rule should
be amended. 1In light of the rule’s provision permitting an
interpreter to assist in the grand jury sessions when evidence is
taken, to permit an interpreter to be present during grand jury
deliberations and voting to assist a deaf juror would appear to
be a reasonable accommodation. Amendment to the Rule should also
ensure that any interpreter allowed in the grand jury room to
assist a deaf juror should be subject to the same secrecy
strictures as the juror. Of:.course, whether any partlcular
person is quallfled to be seated as a juror at trial or in the
grand jury, should remain a matter for determlnatlon by the
court. See 28 U.S.C. 1865.

2.‘Ru1e Ggf) Many States such as New York and Ohio have
long permitted an lndlctment to be returned to the court by. a
foreperson rather than the entlre grand Jjury. The reason for the
requirement;in Rule 6 (£f) that the indictment be "returned by the
grand jury" rather than a foreperson is not clear. Justice
Holmes, speaking for'a unanimous Supreme Court more‘than three
quarters of a centuryiago dismissed as insubstantial any
contention that the requirement is constltutlonally rooted, and
stated that "if ‘they [such reasons] ever were very strong", they
"have dlsappeared at least in part." Breese v. United States,
226 U.S. 1 (1912). Today, the requirement seems especially
excessive, in, llght -0f the fact that, due to the scar01ty of
space, grand jurles in some dlstrlcts no longer sit in the same
bulldlng that houses a federal) maglstrate judge. Even if the
grand jury is in the same bulldlng, it is an unnecessary burden
for the entire grand jury to come to court inasmuch as the filing
of the.indictment requires a, certlflcatron that declares the vote
of thergrand jury on: the 1nd1ctment Hav1ng all the jurors
present, would only be}useful in the rare event the court wished
to ingquire of them as | to the, 1ndrctment. We therefore suggest
that the isecond sentence of Rule 6 (£) be amended to read "The
indictment shall be returned by the grand Jury g;_;ﬁ;gggg_ggg
fore erson or ‘deput fore erson_on its behalf to a- federal
magistrate judge in open court“‘(proposed new matter
underlined) . P b ‘ ‘
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Your and the Committee’s consideration of these matters is
appreciated.

Sincerely,

n C. Keeney
ting Assistant Attorney General
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MEMO TO: Members, Criminal Rules Advisory Committee
FROM: Professor Dave Schlueter, Reporter =

RE: Proposed Amendments to Rule 11--In General
DATE: 2-28-97

For the last several meetings the Committee has considered a number of
problems associated with Rule 11. At its meeting last October, the Committee
considered several proposed amendments to that rule. As a result of that
discussion, specific language was recommended for amending Rule 11(c)(6)
(advice to an accused regarding a plea agreement which required waiver of the
right to appeal the sentence, etc.), Rule 11(e)(1)(B), (C) (recognizing sentencing
guidelines, etc.). Those amendments, which appear to be relatively
noncontroversial, are discussed in a separate memo, infra.

The second major Rule 11 issue discussed at the October meeting was the
decision in United States v. Hyde. In that case the Ninth Circuit held that until the
judge has accepted both the guilty plea and the plea agreement, the defendant may
withdraw his or her plea for any or no reason. Since the meeting, the Supreme
Court has granted cert. in the case and presumably will decide the issue before the
end of the current term. That Hyde issue and the question of whether any
amendments should be made to Rule 11, or any other rule are also discussed in
separate memo, infra.
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter
RE: Amendments to Rule 11(c)(6); (e)(1)(B) and (e)(1)(C).
DATE: 2-28-97

At its last meeting in Fall 1996, the Committee approved specific language
to amend three provisions of Rule 11. The first amendment was to Rule 11(e)(6)
regarding the requirement that the judge discuss with the defendant any provision
in the plea agreement which requires the defendant to waive the right to appeal or
collaterally attack the sentence.

The second amendment was to Rule 11(e)(1)(B) to reflect explicitly that
the defendant and the government may include sentencing guidelines, factors, and
policy statements in the plea agreement. Under (e)(1)(B), as before, the agreement
is not binding on the court.

The third amendment addresses Rule 11(e)(1)(C), again to reflect explicity
that the parties might include references to sentencing guidelines, etc. in their plea
agreement. Under this provision, the agreement is binding on the court, as before,
if the court accepts the agreement.

As noted in the proposed Committee Note the amendments to (e)(1)(B)
and (C) were also intended to clarify the differences in those two provisions
regarding the ability of the parties to bind, or not bind, the court.

The proposed amendments and accompanying Note are attached. After
they were drafted last fall, a copy was forwarded to the Sentencing Commission
information purposes.
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Rule 11. Pleas

(c) ADVICE TO DEFENDANT. Before accepting a plea of guilty or nolo
contendere, the court must address the defendant personally in open court and
inform the defendant of, and determine that the defendant understands, the |
following:

% Xk % %k %k

(6) the terms of any provision in a plea agreement waiving the right

to appeal or to collaterally attack the sentence.

% % k% Xk %k

(¢) PLEA AGREEMENT PROCEDURE.

(1) In General. The attorney for the government and the attorney
for the defendant or the defendant when acting pro se may engage in discussions
with a view toward reaching an agreement that, upon the entering of a plea of
guilty or nolo contendere to a charged offense or to a lesser or related offense, the
attorney for the government will do any of the following:

(A) move for dismissal of other charges; or

(B) make a recommendation, or agree not to oppose the

defendant's request, for a particular sentence—or_ sentencing range, or that a

particular guideline, sentencing factor, or policy statement is or is not applicable to
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the case, with the understanding that such recommendation or request shall not be
binding upon the court; or
(C) agree that a specific sentence is the appropriate

disposition of the case , or that a particular sentencing guideline, sentencing factor,

or policy statement is or is not applicable to the case, with the understanding that

the plea agreement shall be binding on the court if accepted by the court.

The court shall not participate in any such discussions.

(2) Notice of Such Agreement. If a plea agreement has been
reached by the parties, the court shall, on the record, require the disclosure of the
agreement in open court or, oﬁ a showing of good cause, in camera, at the time the
plea is offered. If the agreement is of the type specified in subdivision (e)(1)(A) or
(C), the court may accept or reject the agreement, or may defer its decision as to
the acceptance or rejection until there has been an opportunity to consider the

presentence report. If the court defers its decision to accept or reject the accused’s

plea or plea agreement, the accused may withdraw his or her plea for any reason,

or for no reason. until the court accepts both the plea and the plea agreement. If

the agreement is of the type specified in subdivision (€)(1)(B), the court shall
advise the defendant that if the court does not accept the recommendation or

request the defendant nevertheless has no right to withdraw the plea.
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COMMITTEE NOTE

Subdivision (¢)(6). Rule 11(c) has been amended specifically to reflect the
increasing practice of including provisions in plea agreements which require the
defendant to waive certain appellate rights. The increased use of such provisions is
due in part to the increasing number of direct appeals and collateral reviews
challenging sentencing decisions. The courts have recognized the validity of
waivers of collateral review. United States v. Wilkes, 20 F.3d 651, 653 (5th Cir.
1994)(per curiam). And in United States v. Mezzanatto, 115 S.Ct. 797, 801
(1995), the Supreme Court upheld the defendant’s waiver of the right to object to
the use of plea Statements e&oﬂ tions under ule 11(e)(6) and Federal Rule
of Evidence 410. Given th %«s such prov131on the Committee
believed it was important to insure first,,a complete record/;regag‘dmg any waiver
provisions, and second, that the waiver was voluntarily and knowingly made by the
defendant. The amendment provides no specific guidance on the content of the
court’s advice. That is left to the court’s discretion and judgment.

Subdivision (e). Amendments have been made to Rule 11{e)(1)}(B) and
(C) to reflect the impact of the Sentencing Guidelines on guilty pleas. Although
Rule 11 is generally silent on the subject, it has become clear that the courts have
struggled with the subject of guideline sentencing vis a vis plea agreements, entry
and timing of guilty pleas, and the ability of the defendant to withdraw a plea of
guilty. The amendments are intended to address two specific issues.

First, both subdivisions (€)(1)(B) and (e)(1)(C) has been amended to
recognize that a plea agreement may specifically address not only what amounts to
an appropriate sentence, but also a sentencing guideline, a sentencing factor, or a
policy statement accompanying a sentencing guideline or factor. Under a (e)(1)(B)
agreement, the government, as before, simply agrees to make a recommendation to
the court, or agrees not to oppose a defense request concerning a particular
sentence or consideration of a sentencing guideline, factor, or policy statement.
And under (e)(1)(C), the government and defense have actually agreed on what
amounts to an appropriate sentence or have agreed to one of the foregoing
components. ‘

The second change to (e)(1)}(B) and (C) is intended to make it clear that
the two provisions are not to be confused with regard to the defendant’s ability to
withdraw a plea if the court rejects the agreement. An agreement under (e)(1)(B)
is not binding on the court.. If the court rejects such an agreement, the defendant is
not entitled to withdraw his or her plea. Cf. United States v. Harris, 70 F.3d 1001
(8th Cir. 1995). In contrast, an (e)(1)(C) agreement is binding on the court, if it is
accepted by the court. If the court rejects that type of agreement, the defendant is
free to withdraw his or her plea.
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter

1

RE: Rule 11--the Hyde Problem
DATE: 3-1-97

Among the issues discussed by the Committee at its last meeting in
Oregon, was the question of whether any amendment should be made to the Rules
of Criminal Procedure in light of the Ninth Circuit’s decision in United States v,
Hyde, 82 F.3 319 (9th Cir. 1996), as amended at 92 F.3d 779 (9th Cir. 1996). In
sum, the court in Hyde ruled that until the trial judge accepts or rejects both the

1 1 i

- plea and the plea agreement, the defendant is entitled to withdraw his or her plea

“Lm without stating any reasons for doing so. Because many judges routinely accept a
plea and then defer a decision on whether to accept or reject the agreement until

- after they see the presentence report, as required by the Sentencing Guidelines, the

Hyde scenario may arise with greater frequency. At the meeting, it seemed to be
* the consensus that the decision flies in the face of the language of Rules 11 and
- 32(d).

For now the Ninth Circuit stands alone on the issue; the Fourth and
Seventh Circuits have read the rules to mean that once the defendant’s plea is
e accepted, the defendant may only withdraw the plea under the provisions of Rule
11(e)(4) (where the court rejects the plea agreement) or under Rule 32(d) (where
the defendant must present a “fair and just reason” for withdrawing the plea.

1

Since the Committee’s meeting in Oregon, the Supreme Court granted
certiorari review of Hyde. Presumably, the case will be argued and decided this
term--but not before the Committee’s April 7th meeting.

At the last meeting, I was asked to draft some language which might
provide some alternatives for addressing the Hyde issue, assuming that the
Committee to decide to address the problem in the rules. Now that the Court has
agreed to hear the case, several options seem to present themselves. First, if the
Supreme Court overrules Hyde and concludes that the decision conflicts with
rules, one option would be to do nothing. Second, even if the Court rejects the
Hyde reading of the rules, there might still be room to suggest minor amendments
to the rule to clear up any ambiguities or perceived gaps in the ability of the
defendant to withdraw his or her plea. Third, if the Court agrees with Hyde, the
Committee might again decide to leave the issue alone and not offer any
amendments. Fourth, if the Court agrees with Hyde, or suggests that the ability of

o

™




the defendant to withdraw a plea should generally be unlimited, a good argument
could be made that some change should be made to the rule.

I have drafted several versions of amendments to different provisions in
Rule 11. The first option assumes that the Hyde decision is upheld by the Supreme
Court. That amendment would change Rule 11(e)(4) to reflect the Hyde ruling that
before the judge accepts both the plea and the agreement, the defendant may
withdraw his plea for any, or no, reason. A new subdivision (f) is added to
consolidate the rules governing the ability of a defendant to withdraw a plea. If the
Court affirms Hyde, it would also be apptopriate to amend Rule 32(d).

The second option assumes that the Supreme Court flatly rejects Hyde.
Although in that case it might be wise to simply leave the rules alone, a good
argument can be made that Rule 11 should be amended to include a specific
provision spelling out the withdrawal options. As the rules stand now, the reader is
left with flipping back and forth between Rules 11 and 32 and interpolating when,
if at all, a defendant may withdraw his or her plea--and how all of that relates to
delays in deciding whether to accept or reject the plea agreement. As drafted, this
option is not intended to make any changes in the majority rule that a defendant’s
ability to withdraw a plea is hmlted once the court accepts it.

In addltlon to the proposed drafts and accompanying Notes, I am also
attaching portions of the government’s Petition for Certiorari in Hyde. It includes
references to the decisions in the Fourth and Seventh Circuits and and the Hyde
opinion. - B
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PROPOSED DRAFT # 1
~ [Assuming Supreme Court affirms Hyde]

Rule 11. Pleas
(e) PLEA AGREEMENT PROCEDURE.
% %k ok ok ok

(2) Notice of Such Agreement. If a plea agreement has been
reached by the parties, the court shall, on the record, require the disclosure of the
agreement in open court or, on a showing of good cause, in camera, at the time the
plea is offered. If the agreement is of the type specified in subdivision (e)(1)(A) or
(C), the court may accept or reject the agreement, or may defer its decision as to
the acceptance or rejection until there has been an opportunity to consider the

presentence report. If the court defers its decision to accept or reject the accused’s

plea or plea agreement, the accused may withdraw his or her plea for any reason,

or for no reason, until the court accepts both the plea and the plea agreement. If

the agreement is of the type specified in subdivision (e)(1)(B), the court shall
advise the defendant that if the court does not accept the recommendation or

request the defendant nevertheless has no right to withdraw the plea.

% % %k %k %

() WITHDRAWAL OF PLEAS. A defendant may withdraw a plea of

guilty or nolo contendre as follows:

(1) Before the court accepts a plea of guilty or a plea of nolo

contendre and any plea agreement, the defendant may withdraw the plea for any,

Or no, reason.
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(2) After the court accepts a plea of guilty or nolo contendre and

any plea agreement, but before it imposes sentence, the defendant may withdraw

the plea if the defendant can show fair and just reasons for requesting the

withdrawal as provided in Rule 32(d).

(3) After the court imposes a sentence the defendant may not

withdraw a plea of guilty or nolo contendre and it may be set aside only on direct

appeal or by motion under 28 U.S.C. § 2255.

COMMITEE NOTE

The amendment to (e)(2) reflects the Supreme Court’s decision in United
States v. Hyde U.s. (1997). In that case the Court concluded that the
accused’s plea and the plea agreement should be considered as a unit and that until
the court has decided whether to accept both the plea and the agreement, the
accused’s right to withdraw his or her guilty or nolo contendre plea should be
unfettered. Thus, until the trial court has made a decision regarding either the plea
or the agreement, the accused may withdraw the plea for any, or no, reason.

The addition of new subdivision (f) clarifies the ability of the defendant to
withdraw a plea of guilty or nolo contendre and reflects the Supreme Court’s
holding in United States v. Hyde, supra..
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If the Supreme Court accepts the Ninth Circuit’s decision in Hyde,
Rule32(d) should also be amended. If the above changes are made to Rule 11
regarding the ability to withdraw a plea, then Rule 32(d) might be simply amended
as follows: ‘

Rule 32. Sentence and Judgment

% %k %k ok

(d) _ The ability of a defendant to withdraw a plea of guilty or nolo

contendre before, or afier, sentence is imposed, is governed by Rule 11(f).
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PROPOSED DRAFT #2
[Assuming Supreme Court overrules Hyde.]

Rule 11. Pleas

® % Rk Kk %

(f) WITHDRAWAL OF PLEAS. A defendant may withdraw a plea of

guilty or nolo contendre as follows:

(1) Before the court accepts a plea of guilty or a plea of nolo

contendre, the defendant may withdraw the plea for any. or no. reason.

(2) After the court accepts a plea of guilty or nolo contendre, but

before it imposes sentence, the defendant may withdraw the plea if (i) the court

rejects a plea agreement between the defendant and the government, as provided in

(e)(4) or (ii) the defendant can show fair and just reasons for requesting the

withdrawal as provided in Rule 32(d). If the court has accepted a plea of guilty or

nolo contendre but has deferred a decision on whether to accept or reject a plea

agreement, the defendant may request to withdraw the plea only on a showing of

fair and just reasons for doing so.

(3) After the court imposes a sentence the defendant may not

withdraw a plea of guilty or nolo contendre and it may be set aside only on direct

appeal or by motion under 28 U.S.C. § 2255.

COMMITTEE NOTE

Subdivision (f) A new subdivision has been added to clarify the ability of a
defendant to withdraw a plea of guilty or plea of nolo contendre, especially where
the court has accepted one of those pleas but defers the decision on whether to
accept or reject a plea agreement. The amendment makes clear that once the plea
has been accepted the ability of the defendant to withdraw are limited. [United




States v. Hyde, U.S. (19971 [Cf. United States v. Hyde, 82 F.3 319
(9th Cir. 1996), as amended at 92 F.3d 779 (9th Cir. 1996)]. If the court later
rejects the plea agreement, under Rule 11(e)(4), the defendant has the right, for
that reason alone, to withdraw the plea. In any event, until the court imposes
sentence the defendant may request to withdraw the plea for “fair and just reasons”
as provided in Rule 32(d), In adding this subdivision, the Committee intended to
make no changes in the existing practice.
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MEMO TO: Members, Criminal Rules Advisory Committee
FROM: Professor Dave Schlueter, Reporter
RE: Rule 11(a)(1); Proposed Amendment
DATE: March 3, 1997

As noted in Mr. Pauley’s attached letter, the term
“corporation” in Rule 11(a)(1) should be changed to the broader
and more correct term “organization” as that term is defined in 18

U.S.C. § 18. I have attached a proposed amendment to accomplish
that change.
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Rule 11. Pleas
(a) ALTERNATIVES.
(1) In General. A defendant may plead not guilty,
guilty, or nolo contendere. If a defendant refuses to plead or if a

defendant eorperation organization, as defined in 18 U.S.C. § 18,

fails to appear, the court shall enter a plea of not guilty.

COMMITTEE NOTE

The amendment deletes use of the term “corporation” and
substitutes in its place the term “organization,” with a reference to
the definition of that termin 18 U.S.C. § 18.




U. S. Department of Justice

Criminal Division
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Washington, D.C. 20530

October 25, 1996

Profegssor David A. Schlueter

St. Mary’s University of San Antonio
School of Law

One Camino Santa Maria

San Antonio, Texas 78284

Dear David:

I write to bring to your attention two technical matters
that I believe the Advisory Committee should take care of at some
point. One is found in Rule 11, which the Committee will be
considering in any event at its next meeting. Rule 11 (a) (1)
states, in part, that if "a defendant refuses to plead or if a
defendant corporation fails to appear, the court shall enter a
plea of not guilty.™ (empha51s supplied) It seems clear that
the term "corporation" is too narrow and that the Rule properly
applies to any "organization, as defined in 18 U.S.C. 18, that
may fail to appear, including partnerships unions, and other
legal entities. You may recall that the Committee recently
addressed the same problem in two other Rules that improperly
used "corporation" when "organization" was the appropriate term.
See Rules 16 (a) (1) and 43(c) (1).

The other technical matter concerns the Canal Zone. The
reference in Rule 54 (a) to the United States District Court for
the Canal Zone is obsolete. That court has not existed for more
than a decade.

Sincerely,

- D&ﬂw@

Ro er A. Pauley
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MEMO TO: Members, Criminal Rules Advisory Committee
FROM: Professor Dave Schlueter, Reporter
RE: Proposed Amendment to Rule 24(c), Retention of Alternate Jurors
DATE: February 27, 1997 ’

At its meeting in Oregon last fall, the Committee voted to amend Rule 24(c) to
permit the court to retain alternate jurors (who do not actually replace jurors) during

deliberations. Attached is a draft of an amendment to Rule 24(c), a proposed Advisory
Committee Note, and a copy of the pertinent pages in United States v. Houlihan.
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Criminal Rules Committee 1
Rule 24(c)
Feb. 1997 Draft

Rule 24. Trial Jurors

x % % &k %

(c) ALTERNATE JURORS.

(1) In General. The court may direct that not more than 6 jurors in addition to

the regular jury be called and impanelled to sit as alternate jurors. Alternate jurors in the
order in which they are called shall replace jurors whorpfiéﬁem—thﬁeﬂthe—jﬂfyfet#es—te
consider—its—verdiet; become or are found to be unable or disqualified to perform their
duties. Alternate jurors must shall (i) be drawn in the same mannér, shall (ii) have the same
qualifications, shall (iii) be subject to the same examination and challenges, shall (iv) take

the same oath and will shall have the same functions, powers, facilities and privileges as

the regular jurors.

ischarsed-afier the : dor Gt

(2) Peremptory Challenges. Each side is entitled to 1 peremptory challenge in

addition to those otherwise ﬂlowed by law if 1 or 2 alternate jurors are to be impanelled, 2
peremptory challenges if 3 or 4 alternate jurors are to be impanelled, and 3 peremptory
challenges if 5 or 6 alternate jurofs are to be impan‘elled. The additional peremptory
challenges may be used against an alternate juror only, and the other peremptory
challenges allowed by these rules may not be used against an alternate juror.

(3) Discharge. When the jury retires to consider the verdict, the court in its

discretion may retain the alternate jurors during deliberations. If the court decides to




23

24

Criminal Rules Committee 2
Rule 24(c)
Feb. 1997 Draft

retain the alternate jurors, it must insure that alternates do not take part in the

deliberations or otherwise discuss the case with the jurors during their deliberations.

COMMITTEE NOTE

As currently written, Rule 24(c) explicitly requires the court to discharge all of the
alternate jurors--who have not been selected to replace other jurors--when the jury retires
to deliberate. That requirement is grounded on the concern that after the case has been
submitted to the jury, its deliberations must be private and inviolate. United States v.
Houlihan, 92 ¥.3d 1271, 1285 (1st Cir. 1996), citing United States v. Virginia Election
Corp., 335 F.2d 868, 872 (4th Cir. 1964). Notwithstanding that clear rule, there may be
cases where it is better to retain the alternates when the jury retires, insulate them from the
deliberation process, and have them available should one or more vacancies occur in the
jury. Cf. Rule 23(b) (providing for jury consisting of less than twelve jurors). That might
be especially appropriate in a long, costly, and complicated case. To that end the
Committee believed that the court should have the discretion to decide whether to retain
or discharge the alternates at the time the jury retires to deliberate.

In order to protect the sanctity of the deliberative process, the rule requires the
court to take appropriate steps to insulate the alternate jurors. That may be done, for
example, by locating the alternates in a separate location, instructing both the alternate
jurors and jurors about the need for privacy, and occasionally polling both the alternate
and regular jurors to insure that no improper communications or information have passed
between them during the deliberations. See, e.g., United States v. Houlihan, 92 F.3d 1271,
1286-88 (1st Cir. 1996) (harmless error to retain alternate jurors in violation of Rule
24(c); in finding harmless error the court cited the steps taken by the trial judge to insulate
the alternates).

Finally, the rule has been reorganized and restyled.
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USS. v. HOULIHAN 1271
Citeas 92 F.3d 1271 (1st Cir. 1996)

UNITED STATES of America, Appellee,
v.

John HOULIHAN, Defendant, Appellant.

UNITED STATES of America, Appellee,
v.

Joseph A. NARDONE, Defendant,
Appellant.

UNITED STATES of America, Appellee,
V.

Michael D. FITZGERALD,
Defendant, Appellant.

Nos. 95-1614, 95-1615 and 95-1675.

United States Court of Appeals,
First Circuit.

Heard June 5, 1996,
Decided Aug. 22, 1996.

Defendants were convicted in the United
States District Court for the District of Mas-
sachusetts, William G. Young, J., of numer-
ous drug, racketeering, and homicide-related
charges. Defendants appealed. The Court
of Appeuals, Selya, Circuit Judge, held that:
(1) defendant who wrongfully causes poten-
tial witness’ unavailability 'with intention of
preventing witness from testifying at future
trial waives confrontation clause right to ob-
ject to witness’ out-of-court statements at
trial; (2) two defendants waived confrontation
clause right to object to admission of mur-
dered witness’ out-of-court statements; (3)
two defendants waived right to object on
hearsay grounds to admission of murdered
witness' out-of-court statements; (4) district
court properly redacted portions of mur-
dered witness’ out-of-court statements; (5)
distriet court’s failure to discharge alternate
Jjurors once deliberations commenced was not
reversible error; (6) government did not vio-
late Jencks Act by instrueting interviewing
agents to minimize notetaking; (7) evidence
did not support one defendant’s murder-for-
hire conviction; (8) house was forfeitable as
fruit of one defendant’s racketeering even
though defendant’s uncle had title to house;

and (9) under double jeopardy clause, affir-
mance of two defendants’ continuing criminal
enterprise (CCE) convictions and sentence
necessitated vacation of convictions and con-
tingent sentences on conspiracy to distribute
controlled substance.

Affirmed in part, reversed in part, and
vacated in part.

1. Criminal Law &662.80

Defendant may waive right to confronta-
tion by knowing and intentional relinquish-
ment. U.S.C.A. Const.Amend. 6.

2. Criminal Law ¢=662.80

Waiver of right to confront witnesses
typically is express, but defendant also may
waive it through intentional misconduct.
U.S.C.A. Const.Amend. 6.

3. Criminal Law &662.80

Defendant who wrongfully procures wit-
ness’ absence for purpose of denying govern-
ment that withess’s testimony waives right
under confrontation clause to objeet to ad-
mission of absent witness’s hearsay state-
ments. U.S.C.A. Const.Amend. 6.

4. Criminal Law &=662.80

* To estublish thut defendunt waived right
under confrontation clause to object to ab-
sent witness’ hearsay statements by wrong-
fully procuring witness’ absence, it is suffi-
cient to show that defendant was motivated
in part by desire to silence witness; intent to
deprive prosecution of testimony need not be
defendant’s sole motivation. U.S.C.A. Const.
Amend. 6.

5. Criminal Law &=662.80

When porson who eventually emerges as
defendant causes potential witness’ unavaila-
bility by wrongful act undertaken with inten-
tion of preventing potential witness from tes-
tifying at future trial, defendant waives right
to object on confrontation grounds to admis-
sion of unavailable declarant’s out-of-court
statements at trial. U.S.C.A. Const.Amend.
6.

6. Criminal Law &662.80
To invoke coconspirator exception to
hearsay rule, proponent of statement must
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Cite as 92 F.3d 1271 (1st Cir! 1996), -

over, the district court instructed the jurors
on the spot that they were, not to consider
Sargent’s statements in deciding Fitzgerald's
fate. To complement that directive, the
court redacted all references to Fitzgerald
from the portions . of those statements that
the jury heard, and it repeated its prophylac-
tie instruction on several occasions. Under
these circumstances, ‘the presumption that
Jurors follow the court’s instructions is intact.
Ergo, Fitzgerald suffered no unfair preju-
dice.

lIl. ALTERNATE JURORS

The appellants ealumnize the district court
because, despite their repeated objections,
the court refused to discharge the alternate
jurors once deliberations commenced and
compounded its obduracy by allowing ‘the
alternate jurors to have intermittent contact
with the regular jurors during the currency
of jury deliberations. This argument re-
quires us to address, for the first time, the
interplay  between violations of Fed.
R.Crim.P. 24(c) and the applicable test for
harmless error.

The imperative of Rule 24(c) is clear and
categorical: “An alternate juror who does
not replace a regular juror shall be dis-
charged after the jury retires to consider its
verdict.” Fed.R.Crim.P. 24(c). The rule re-
flects the abiding concern that, onee a crimi-
nal case has been submitted, the jury’s delib-
erations' shall remain private and inviolate !!
See United States v. Virginia Erection Corp.,.
335 F.2d 868, 872 (4th Cir.1964).

Here, the appellants’ claim, of error is well
founded. Rule 24(c) brooks no exceptions,
and the district court transgressed its letter
by retaining the alternate Jjurors throughout
the deliberative period. The lingering ques-
tion, however, is whether the infraction re-
quires us to invalidate the convictions. The
appellants say that it does. In their view, a
violation of Rule 24(¢) automatically necessi-
lates a new trial where, as here, the defen-
dants preserved their claim of error, or, at
leust, the continued contact between regular

1. Notwithstanding that Criminal Rule 23(b) per-
mits the remaining eleven jurors to return a valid
werdict if a deliberating juror is excused for
cause, the wisdom of Ruk: 24(c) remains debata-
bl We can understand a district judge’s reluc-

and alternate’ jurors that transpired in this
case demands that result. The government
endeavors to parry this thrust by classifying
the error as benign. We find that the Rule
24(c) violation caused no cognizable harm,
and we deny relief on that basis.

The watershed case in this recondite cor-
ner of the law is United States v. Olano, 507
U.S. 725, 113 S.Ct. 1770, 123 L.Ed2d 508
(1993). There the trial court permitted alter-
nate jurors, while under instructions to re-
frain from engaging personally in the deli-
berative process, to remain in the Jjury room
and audit the regular jurors’ deliberations.
See id. at 727-29, 113 S.Ct. at 1774-75. The
jury found the defendants guilty. The court
of appeals, terming the presence of alternate
Jjurors in the jury room. during deliberations
“inherently prejudicial,” granted them new
trials althoug?}x they had not lodged eontem-
poraneous objections. United States v. Ola-
no, 934 F.2d 1425, 1428 (9th Cir.1991). The
Supreme Court demurred. 1t noted that
unless an unpreserved error affects defen-
dants’ “substantial rights” Fed.R.Crim.P.
52(b), the error cannot serve as a fulerum for
overturning their convictions. 507 U.S. at
737, 113 S.Ct. at 1779. The Court then
declared that the mere “presence of alternate
Jurors during jury deliberations is not the
kind of error that ‘affect]s] substantial rights’
independent of its prejudicial impact.” Id.
Instead, the critical inquiry is whether the
presence of the alternates in the Jjury room
during deliberations actually prejudiced the
defendants. See id. at 739, 118 S.Ct. at 1780.

The Justices conceded that, as a theorcti-
cal matter, the presence of any . outsider,
including an alternate juror, may cause prej-
udice if he or she actually participates in the
deliberations either “verbally” or through
“body language,” or if his or her attendance
were somehow to chill the jurors’ delibera-
tions. Id. The Court recognized, however,
that a judge's jcautionary instructions to al-
ternates (e.g., to refrain from injecting them-
selves’into the'deliberations) can operate to
lessen or eliminate these risks. See id. at

tance, following a long, complicated, and hotly
contested trial, to release alternate jurors before
a verdict is obtained. But courts, above all other
institutions, must obey the rules.
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| 740, 113 S.Ct. at 1781 (remarking “the almost
. invariable assumption of the law that jurors

* follow their instructions”) (quoting Richard-

* son'v. Marsh, 481 U.S. 200, 206, 107 S.Ct.
©1702, 1707, 95 L.Ed.2d 176 (1987)). Thus,
absent a “specific showing” that the alter-
nates in fact participated in, or otherwise
chilled, deliberations, the trial court’s instruc-
tions to the alternates not to intervene in the
Jjury’s deliberations precluded a finding of
plain error. Jd. at 741, 113 S.Ct. at 1781.

This case presents a variation on the Ola-
no theme. Here, unlike in Olano, the appel-
lants contemporaneously ohjected to the dis-
trict court’s retention of the alternate jurors,
thus relegating plain error analysis to the
scrap heap. This circumstance denotes two
things.
government, not the defendants, bears the
devoir of persuasion with regard to the exis-
tence vel non of prejudice. Second, we must
today answer the precise question that the

Olano Court reserved for later decision. See .

id. Withal, the framework of the inquiry in
all other respects remains the same. See id.
at 734, 113 S.Gt. at 1777 (noting that, apart
from the allocation of the burden of proof, a
claim of error under Fed.R.Crim.P. 52(b)
ordinarily requires the same type of preju-
dice-determining inquiry as does a preserved
error). We do not discount the significance

First, here, unlike in Olano, the.

ble.” Since Olano teaches that a violationitof
Rule 24(c) is not reversible error per se,2 sce
id. at 737, 113 S.Ct. at 1779, we must under-
take a particularized inquiry -directed at
whether the instant violation, in the cireum-
stances of this case, “prejudiced [the defen-
dants], either specifically or presumptively.”
Id. at 739, 113 S.Ct. at 1780.

Our task, then, is to decide if the govern-
ment has made a sufficiently convineing ease
that the district court’s failure to observe the
punctilio of Rule 24(c) did not affect the
verdicts. See, e.g., id. at 734, 113 S.Ct. at
1777, Kotteakos v. United States, 328 U.S.
750, 758-65, 66 S.Ct. 1239, 124448, 90 L.Ed.
1657 (1946). In performing this task, we find
the Court’s reasoning in Olano instructive.

“Cf Lee v. Marshall, 42 F 34 1296, 1299 (9th
Cir.1994) (finding Olano Court’s reasoning
transferable to harmless error analysis in
habeas case). The risks that were run here
by retaining the alternates were identical to
the risks that were run at the trial level in
Olono," and the district judge’s ability to
minimize or eliminate those risks was the
same in both situations.

The operative facts are as follows. Al
though the distriet court retained the alter-
nates, subsequent physical contact hetween
them and the regular jurors occurred only

of this solitary difference, see, e.g., id. at 742, sporadically—confined mostly to the begin- 7 ti
113 S.Ct. at 1782 (Kennedy, J., concurring)  ning of each day (when all the jurors assem- at
(commenting that it is “most difficult for the bled prior to the commencement of daily ti
Government to show the absence of preju-  deliberations) and lunch time (when court w
dice”), but “diffieult” does not mean “impossi-  security officers were invariably present).! fo
al
12. On this score, Olano confirmed what this jury room during breaks (except for retrieving
court anticipated. See United States v. Levesque, snacks from the jury room when court security
681 F.2d 75, 80-81 (1st Cir.1982) (dictum). officers confirmed that a break in deliberations the
had occurred). 4 th
. . ¢
13. Inone respect, lrcaung this casc as compara- On another occasion defense counsel voiced A nat
ble to Olano tilts matters in the appellants’ favor. suspicion that a note from the jury to the judc 4 I
There, .ﬂ\e ur:ndlscharged al'temates. actva]ly (requesting transcripts of several witnesses” testi Jm
stayed in the jury room during deliberations. mony) had been written in the presence of the ane
507 U'_S' at 72?’30' 113 5.Ct. at ]775—76' Here, alternates. At counsels’ urging, Judge Young, in ph
thcy. did not; indecd, the regular jurors and .lhe the course of responding to the noic in apen pro
undl§c}?arged.a]lcrnate§ were never in physical court, asked each juror whether “the alternates
proximity while the deliberative process was on- and the deliberating jurors, or vice versa, [had] ven
going. discussed the substance of the casc” during the ath
pertinent time frame. Al the jurors responded on
14.  On onc occasion when the regular jurors were in the negative, and Judge Young reinstructed 113
on a mid-morning break, an alternate juror re- the regular jurors not to discuss the case with, or ’
trieved a plate of delicacies from the jury room. deliberate in the presence of, the alternate jurors maou
Defense counsel brought this interlude to Judge The defendants took no exception either to the
Young’s attention, and the judge immediately form of the inquiry or to the instructions that the 15.
agreed to instruct the alternates to stay out of the court gave. b

1y




Judge Young at no time allowed the alter-
nates to come w1th1n ealbhot of the dehberat»
ing jurors.

Equally as important, the court did not
leave either set of venirepersons uninstruct-
ed. At the beginning of his charge, Judge
Young told the alternates not to discuss the
substance of the case either among them-
selves, or with the regular jurors. He then
dir ected the regular jurors not to discuss the
case with the alternates. Near the end of
the charge, the judge admonished all the
talesmen that if [the regular jurors are] in
the presence of the alternates or the alter-
nates are in the presence of the jurors, [there
is to be] no talking about the case, no delib-
erating about the case.” The regular jurors
retired to the jury room for their delibera-
tions, ‘and “‘the' undischar, ged alternates re-
tired to an anteroom in the judge’s chambers
(which remained their base of operations for
the duranon of the deliberations).

The dehberatlons lasted eleven days.!®
Each morning, J udge Young asked the regu-
lar jurors and the alternate jurors, on penal-
ty of perjury, whethel they had spoken about
the case with anyone since the pravious duy’s
adjournment. On each occasion, all the ju-
rors (régular and alternate) responded in the
negative. The judge reiterated his instruc-
tions to both the regular and alternate jurors
at the close of every court session. In addi-
tion, he routinely warned the venire that,
when they assembled -the next morning be-
fore deliberations resumed, “no one is to talk
about the case.”

[19,20] On this record, we believe that
the regular jurors were well insulated from
the risks posed by the retention of the alter-
nates. The judge repeatedly instructed the
jurors—in far greater detail than in Olano—
and those instructions’ were delicately
phrased and admirably specific. Appropriate
prophylactic instructions are a means of pre-
venting the potential harm that hovers when
a trial court fails to dismiss alternate jurors
on schedule. See Olano, 507 U.S. at 74041,

113 S.Ct. at 1781-82; United States v. Soba-

. mowo, 892 F.2d 90, 97 (D.C.Cir.1989) (Gins-
"'15. On the third day a regular jiu‘or had to be

replaced the lost juror with an alternate and

U.S. v. HOULIHAN
Cite as 92 F.3d 1271 (is1 Cir. 1996)

. eacused  With' counsels” consent, Judge Young
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burg, J.) (attaching great import%mce fo trial
court’s prophylactic instructions in holding
failure to discharge alternate jurors harm-
less); ¢f. United States v. Ottersburg, 76 F.3d
137, 139 (7th Cir.1996) (setting aside verdict:
and emphasizing trial court’s failure to pro-
vide such instructions). Courts must pre-
sume “that jurors, eonscious of the gravity of
their task, attend closely the particular lan-
guage of the trial court’s instruections in a
criminal case,” Francis v. Franklin, 471 U.S.
307, 324 n. 9, 105 S.Ct..1965, 1976 n. 9, 85
LEd2d 344 (1985), and that they follow

_those instructions.

[21] Here, we have more than the usual
presumption that the jury understood the
instructions and followed them. The court
interrogated the entire panel—regular jurors
and undischarged alternates—on a daily ba-
sis, and received an unbroken string of assur-
ances that the regular jurors had not spoken
with the alternates concerning the substance
of the case, and vice versa. Just as it is
fitting for appellate courts to presume, in the
absence of a contrary indication, that jurors
follow a trial judge’s instructions, so, too, it is
fitting for uppellute courts to presume, in the
absence of a contrary indication, that jurors
answer a trial judge’s questions honestly.

One last observation is telling. Over and
above the plenitude of instructions, there is
another salient difference between this case
and Ottersburg (the only reported criminal
case in which a federal appellate court invali-
dated a verdict due to the trial court’s failure
to discharge alternate jurors). Here, unlike
in Ottersburg, 76 F.3d at 139, the judge at no
time permitted the alternates to sit in on, or
listen to, the jury’s deliberations (even as
mute observers). Hence, the alternates had
no opportunity to participate in the delibera-
tions, and nothing in the record plausibly
suggests that they otherwise influenced the
jury’s actions. If the mere presence of silent
alternates in the jury room during ongoiny
deliberations cannot in and of itself be

-deemed to chill discourse or establish preju-

dice, 'see Olano, 507 U.S. at 74041, 113 S.Ct.
at 1781-82, it is surpassingly difficult to

instructed the jurors to begin deliberations anew,
* On appeal, neither side contests lhc, propricty of
thm substitution.
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imagine how absent (though undischarged)
alternates, properly instructed, could have a
toxic effect on the deliberative process.!

[22] We will not paint the lily. Given the
lack of any contact between regular and al-
ternate jurors during ongoing deliberations,
the trial judge’s careful and oft-repeated in-
structions, the venire’s unanimous disclaim-
ers that any discussions about the case took
place between the two subgroups, the overall
strength of the prosecution’s evidence on vir-
tually all the counts of conviction, and the
diseriminating nature of the verdicts that
were returned (e.g., the jury acquitted the
appellants on sundry counts and also acquit-
ted the fourth defendant, Herd, outright), we
conclude that the government has carried its
burden of demonstraling that the outcome of
the trial would have been precisely the same
had the district court dismissed the alternate
jurors when the jury first retired to deliber-
ate. It follows that because the appellants
suffered no prejudice in consequence of the
court’s bevue, they are not entitied to return
to square one.

IV. DISCOVERY DISPUTES

The appellants stridently protest a series
of government actions involving document
discovery. We first deal with a claim that
implicates the scope of the Jencks Aect, 18
U.8.C. § 3500, and then treat the appellants’
other asseverations.

A. Scope of the Jencks Act.

The Jencks Act provides eriminal defen-
dants, for purposes of ecross-examination,
with a limited right to obtain certain witness
statements that are in the government’s pos-
session. That right is subject te a temporal
condition: it does not vest until the witness
takes the stand in the government’s case and
completes his direct testimony. Id
§ 3500(a). It is also subject to categorical,
content-based restrictions delineated in the
statute: a statement is not open to produc-

16. In Cabral v. Sullivan, 961 F.2d 998 (ist Cir.
1992), a case that antedated Olano, we consid-
ered a civil analog to Criminal Rule 24(c) and
stated that “[wlhen a trial court allows an ...
alternate juror{ ] to deliberate with the regular
jurors .. an inherently prejudicial error is com-

rerEy *f’*mz‘?% B F
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tion under the Jencks Act unless it (i) relates
to the same subject matter as the witness’s
direct testimony, id. § 3500(b), and (ii) either
comprises grand jury testimony, id.
§ 3500(e)(3), or falls within one of two gener-
al classes of statements, namely,
(1) a written statement made by [the] wit-
ness and signed or otherwise adopted or
approved by him;
(2) a stenographic, mechanical, electrical,
or other recording, or a transcription
thereof, which is a substantially verbatim
recital of an oral statement made by sald
witness and recorded econtemporaneously
with the making of such oral state-
ment. . ..

18 U.S.C. § 3500(e)(1)—(2).

In this case, the government agents who
led the investigation instructed all but the
most senior prosecutors to refrain from tak-
ing notes during pretrial interviews. The
appellants decried this practice in the district
court, but Judge Young found that even the
dellberate use of investigatory techniques de-
signed to minimize the production of written
reports would not violate the Jencks Aect.
Before us, the appellants renew their chal-
lenge. We, too, think that it lacks force.

[23] The Jencks Act does not impose an
obligation on government. agents to record
witness interviews or to take notes during
such interviews. After all, the Act applies
only to recordings, written statements, and
notes that meet certain eriteria, not to items
that never came into being (whether or not a

‘prudent investigator—cynics might say an

unsophisticated investigator—would have ar-
ranged things differently). See United
States v. Lieberman, 608 F.2d 889, 897 (1st
Cir.1979) (rejecting a claim that the govern-
ment has “a duty to create Jencks Act mate-
rial by recording everything a potential wit-
ness says”), cert. denied, 444 U.S. 1019, 100
S.Ct. 673, 62 L.Ed.2d 649 (1980); accord
United States v. Bernard, 625 F.2d 854, 859
(9th Cir.1980); United States v. Head, 586

milted, and the substantial rights of the parties
are violated.” Jd. at 1002. In the instant case,
unlike in Cabral, there is neither proof nor rea-
son to suspect that the undischarged alternates
participated in the regular jurors’ deliberations.
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MEMO TO: Members, Criminal Rules Advisory Committee
FROM: Professor Dave Schlueter, Reporter
RE: Rule 26. Taking of Testimony; Conforming Amendment
DATE: March 1, 1997
At its October 1997 meeting the Committee approved an amendment to Rule 26
which would remove the requirement that testimony be taken “orally” in open court. The

change follows a similar amendment to Civil Rule 43 which became effective on December
1, 1996.
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Rule 26. Taking of Testimony
In all trials the testimony of witnesses shall be taken erally in open court, unless
otherwise provided by an Act of Congress or by these rules, the Federal Rules of

Evidence, or other rules adopted by the Supreme Court.

COMMITTEE NOTE

The amendment is intended to accommodate witnesses who are not able to present
oral testimony in open court and may need, for example, a sign language interpreter. The
change conforms the rule in that respect with an amendment to Civil Rule 43, which
became effective on December 1, 1996.
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Rules of Civil Procedure.

The separate reference to filing by facsimile

transmission is deleted. Facsimile transmission continues
to be included as an electronic means.

Rule 43. Taking of Testimony
(a) Form. In ell every trials, the testimony of

witnesses shall be taken erally in open court, unless

federal law, these rules, the Federal Rules of

Evidence, or other rules adopted by the Supreme

Court p rovide otherwise. ”Thef‘ court .may, for good

* cause shown in compelling circumstances and upon

appropriate safe@ard\s,‘ ggrgzit presentation of
testimony im‘ open court by contemporaneous
transmission from a"dlifferent loglation.
* & % % ”
Committee Note

Rule 43(a) is revised to conform to the style

conventions adopted for simplifying the present Civil Rules.
The only intended changes of meaning are described below.
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The requirement that testimony be taken "orally” is
deleted. The deletion makes it clear that testimony of a
witness may be given in open court by other means if the
witness is not able to communicate orally. Writing or sign
language are common examples. The development of
advanced technology may enable testimony to be given by
other means. A witness unable to sign or write by hand
may be able to communicate through a computer or similar
device.

Contemporaneous transmission of testimony from a
different location is permitted only on showing good cause
in compelling circumstances. The importance of presenting
live testimony in court cannot be forgotten. The very
ceremony of trial and the presence of the factfinder may
exert a powerful force for truthtellmg The opportumty to
judge the demeanor, of a witness face-to-face is accorded
great value in our tradltlon Transmission cannot be
justified. merely by showing that it is inconvenient for the
witness to attend the trial.

The most persilasWe showings of good cause and
compellmg circumstances are likely to arise when a witness
is unable to attend trial for unexpected reasons, such as
accident or illness, but remains able to testify from a
different place. Contemporaneous transmission may be
better than an attempt to reschedule the trial, particularly
if there is.a risk that che: — and perhaps more important
— witnesses might not be available at a later time.

Other possible justifications for remote transmission
must be approached cautiously. Ordinarily depositions,
including video deposmons, provxde a superior means of
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securing the testimony of a witness who is beyond the reach

‘of a trial subpoena, or of resolving difficulties in scheduling

a trial that can be attended by all witnesses. Deposition
procedures ensure the opportunity of all parties to be
represented while the witness is testifying. An unforeseen
need for the testimony of a remote witness that arises
during trial, however, may establish good cause and
compelling circumstances. Justification is partlcularly likely

" if the need arises from the interjection of new issues during

trial or from the unexpected inability to present testimony

-as planned from a different witness.

Good cause and compelling circumstances may be
established with relative ease if all parties agree that
testlmony should be presented by transmission. The court
is not bound by a stipulation, however, and can insist on
live testimony. Rejectlon of the parties' agreement will be
influenced, among other factors, by the apparent
1mportance of the. testunony in the full context of the trial.

A Dparty ‘who could reasonably foresee the
circumstances offered to ,)ustxfy transmission of testimony
will have special difficulty in showing good cause and the
compelling nature of the circumstances. Notice of a desire
to transmit testimony froma different location should be
given as soon as the reasons are known, to enable other
parties to arrange a deposmon, or to secure an advance
ruling on transmission so asito know whether to prepare to
be present with the witness.while testifying.

No attempt is mad;e to specify the means of
transmission that may be used. Audio transmission without
video images may be sufficient in some circumstances,
particularly as to less important testimony. Video
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transmission ordmanly should be preferred when the cost
is reasonable in relation to the matters in dispute, the
means of the parties, and the circumstances that justify
transmission. Transmission that merely produces the
equivalent of a written statement ordinarily should not be
used.

Safeguards must be adopted that ensure accurate
identification of the witness and that protect against
influence by persons present.with the witness. Accurate
transmission likewise must be assured.

Other safeguards should be employed to ensure that
advance notice is given to  all parties of foreseeable
circumstances that may lead the proponent to offer
testimony by transmlssxon Advance notice is important to
protect the opportunity. to ergue for attendance of the
thness at trial. Advance notlce also ensures an opportunity
to depose the witness, perhaps by video record, as a means
of supplementing transmitted testimony.
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MEMO TO: Members, Criminal Rules Advisory Committee
FROM: Professor Dave Schlueter, Reporter v
RE: Proposed Amendment to Rule 30

DATE: 2-28-97

At the Committee’s meeting in April 1996, a subcommittee on the local rules
project recommended that the Committee not adopt as a national rule a requirement that
all instructions be submitted to the court before trial. Judge Stotler has suggested that
perhaps a compromise might be appropriate. To that end she suggests that the court in its
discretion might require or permit the parties to file their requested instructions either
before trial.
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURES
OFTHE
JUDICIAL CONFERENCE OF THE UNITED STATES

L. WASHINGTON, D.C. 20544 i

e ALICEMARIE H. STOTLER CHAIRS OF ADVISORY COMMITTEES

i CHAIR

(. January 15, 1997 JAMES K. LOGAN

PETER G. McCABE APPELLATE RULES
SECRETARY ¥

E . ADRIAN G. DUPLANTIER

' The Honorable D. Lowell Jensen BANKRUPTCY RULES
U.S. District Judge PAUL V, NIEMEYER

E”": United States Courthouse CIVIL RULES

L 1301 Clay Street, 4th Floor D. LOWELL JENSEN
Oakland, CA 94612 CRIMINAL RULES

fyﬁ FERN M. SMITH

L Re: Suggested Amendment to Criminal Rule 30 EVIDENCE RULES

prim

. Dear Judge Jensen:

b

]

0 oM

3

o o

E,;q}

1

As I mentioned during the Standing Committee meeting in Arizona, upon review of the
Rules Committee Support Office criminal docket contained in the Standing Committee agenda
book, I learned that a subcommittee recently rejected a proposal to require that the parties submit
proposed jury instructions sometime before trial. Upon further reflection, perhaps my retraction
at the Tucson meeting was premature.

What I meant to convey was that Rule 30 should not preclude a judge from requiring jury
instructions before trial. As the rule now reads, such an order may be disobeyed without
sanction since it is invalid under Rule 57. Based on the April 1996 minutes, it appears that the
subcommittee was considering the suggestion of the Local Rules Project that the national rule
require pre-trial submission. All I had hoped to suggest was that a judge who wished to do so
would not be issuing an order inconsistent with the national rules if she chose to require jury
instructions prior to trial. Since it is incumbent on all who write with rule changes to submit
their own idea of proper text, please see the enclosed.

I am reluctant to renew the suggestion in light of the subcommittee’s recent action, and
I therefore defer to your judgment as to whether the issue is worth raising with only a slightly
different twist. Thank you for your attention to my suggestion.

Sincerely,

.

Alicemarie H. Stotler

enclosure

cc: Professor Daniel R. Coquillette
Professor David A. Schlueter
Professor Mary P. Squiers
John K. Rabiej, Esquire

G:\Docs\AHSC\Rules\Crim\Revise30




Rule 30. Instructions -

At the close of evidence, or at such an earlier time before or during the trial as the court

reasonably directs, any party may file written requests that the court 1nstruct the jury on the. law
as set forth in the requests.

% K % x %

g:\docs\ahscommo\rules\crim\r30-amd.dft
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Criminal Rules Committee 1
Rule 30
Feb. 1997 Draft

Rule 30. Instructions

Any party may file written requests that the court instruct the jury on the law as

specified in the requests (1) At at the close of the evidence_, or (2) at such an earlier time

before or during the trial as the court reasonably directs ;-any-party-may-file-written

reguests-that the courtinstruct the jury-on-the Jaw-asset forth-in-the requests-. At the

same time copies of such requests shall be furnished to all parties. The court shall inform
counsel of its proposed action upon the requests prior to their arguments to the jury. The
court may instruct the jury before or after the arguments are completed or at both times.
No party may assign as error any portion of the charge or omission therefrom unless that
party objects thereto before the jury retires to consider its verdict, stating distinctly the
matter to which that party objects and the grounds of the objection. Opportunity shall be
given to make the objection out of the hearing of the jury and, on request of any party, out

of the presence of the jury.

ADVISORY COMMITTEE NOTE

The amendment addresses the timing of requests for instructions. As currently
written, the trial court may not direct the parties to file such requests before trial without
violating Rules 30 and 57. While the amendment falis short of requiring all requests to be
made before trial in all cases, the amendment now permits a court to do so in a particular
case or as a matter of local practice under local rules promulgated under Rule 57.
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MEMO TO: Members, Criminal Rules Advisory Committee
FROM: Professor Dave Schlueter, Reporter

RE: Proposed Rule 32.2. Criminal Forfeiture
DATE: February 27, 1997 ~

Attached are materials on the Department of Justice’s proposed new rule,
Rule 32.2, which would govern criminal forfeiture provisions. This proposal was
originally discussed at the Committee’s April 1996 meeting in Washington, D.C. as
a proposed amendment to Rule 31. The matter was deferred to the Fall 1996 meet
in Glenedon, Oregon and was presented as a new rule, Rule 32.2.

As noted in the Minutes for that meeting, several key points were
addressed: First, several members suggested that the rule make it clear that the
court must find a nexus between the defendant and the property; Second, some
concern was expressed that providing for a non-jury hearing on forfeiture of
property belonging to third persons might violate the Seventh Amendment; Third,
some members questloned whether the new rule would be consistent with existing
statutory forfeiture provisions and procedures; Fourth, it was suggested that some
provision be made for government appeals. Following that discussion the
Department indicated that it would continue working on the draft and asked
members to pass along any other suggestions.

The redraft has been completed and is included here. As noted in the cover
letter from Ms. Harkenrider and Mr. Pauley, the Department has made a number
of changes. On the point concerning the Seventh Amendment issue, the
Department included in its packet an unpublished decision from the Sixth Circuit
and portions of the brief in that case which addressed the constitutional issue. I
have included the Department’s version and a version I prepared which includes
line numbers and wider margins, etc. for quicker reference during the Committee’s
discussion.

Also included are comments and suggestions that have been received from
Mr. David Smith and Mr. Terrance Reed. Those comments are generally self-
explanatory.

Finally, T am attaching some material forwarded to me by John Rabiej on an
ABA article on forfeiture proceedings.

In summary, the attached materials regarding Rule 32.2 are as follows:

e A cover letter from Ms. Harkenrider and Mr. Pauley (12-13-96);
e A draft of Rule 32.2, dated 2-20-97, prepared by me;
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e The DOJ draft submitted w1th the cover letter along with an

explanation of the rule; ’}ﬁ
The Sixth Circuit’s unpublished opinion in United States v. Henry, b
Letter and attachments from John Rabiej (11-6-96) o
Pages from. the government s brief in Henry, (Seventh Amendment g‘L}

issue);
e Letter from Mr. Terrance Reed (comment on Fall 1996 Draft of Rule)
e Letter from Mr. Dav1d Smith w1th attachments (comment on Fall 1996

Draft)
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This item is on the agenda for the April meeting in Washington, DC. \E;J/
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U. S. Department of Justice

Criminal Division

Washington, D.C. 20530

December 13, 1996

Honorable D. Lowell Jensen
United States District Judge
United States Courthouse
1301 Clay Street, 4th Floor
Oakland, California 94612

Dear Judge Jensen:

At the last meeting of the Advisory Committee on Criminal
Rules, there was considerable discussion of the Department’s
proposal to consolidate the Rules relating to criminal forfeiture
and to streamline the procedure, in the wake of Libretti v. United
States, 116 S. Ct. 356 (1995), by eliminating the role of jury in
criminal forfeiture determinations. As a result of the Committee’s
consideration, the Department was asked to revise its proposal and
to present it at the upcoming meeting in April.

Enclosed is our revamped proposal. Most of the Committee’s
discussion had centered around the issue of how to handle the
situation in which the court has found that the property in
question is subject to forfeiture because of its relationship to
the offense, and consequently has entered a preliminary order of
forfeiture, and thereafter no third party petition is £filed
claiming an interest in the property. The enclosed draft contains
two bracketed alternatives acceptable to the Department for
addressing this situation, reflecting, we believe, the competing
views expressed by some members of the Committee. We have also
made other minor changes, for example, providing that an order of
forfeiture may become final as to a defendant earlier than at the
time of sentencing if the defendant consents in writing. This is
to deal with a cooperating defendant whose sentencing may have been
deferred for a long time in order to assess the extent of his
anticipated cooperation.

Professor Coquillette also raised at the last meeting the
issue of the constitutionality of the existing statutes providing
that the determination of third party claims in ancillary criminal
forfeiture proceedings shall be by "the court alone, without a
jury." 18 U.S.C. 1963(1)(2); 21 U.S.C. 853(n)(2). Our Rules
proposal does not address this issue. Nevertheless, we undertook
to advise the Committee as to the existence of any caselaw, as well
as the Department’s position, on the matter. We are aware of no




reported decision on this issue. However, the Sixth Circuit in
1995, in an unpublished decision, upheld the statute against the
claim that it was invalid for 1lack of a Jjury trial. The

government’s brief in the case contains a comprehensive analysis
(at pages 34-49) of why we believe the court’s conclusion to be
correct. Both the court’s decision and our brief are also
enclosed, for consideration by the Committee.

We look forward to seelng you and the other Committee members
in a few months.

Sincerely,

oy sy doikonsd e

Mary nces Harkenrlder

ﬂi ; /Clzgﬁz
Roger A. Paul

cc: Professor Schlueter
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Federal Rules of Criminal Procedure . 1
Rule 32.2
Feb. 20, 1997

Rules 7(c)(2), 31(e), and 32(d)(2) are repealed and replaced
by the following new Rule. Rule 38(e) is amended by
striking "3554," and by striking "Criminal Forfeiture" in the
heading:

32.2. Criminal Forfeiture

oR.
(a) INDICIMENT AZFB- INFORMATION. No

judgment of forfeiture may be entered in a criminal

proceeding unless the indictment or (@n;rmation alleges
A ARS A Possessor{ oR LEGHL.
that see defendant er<defondantshavesan interest in property

that is subject to forfeiture in accordance with the applicable

statute.

(b) HEARING AND ENTRY OF

PRELIMINARY ORDER OF FORFEITURE AFTER
As Soon A3 PRACTICARLE AFTER

VERDICT. Within-10-days-of entering a verdict of guilty or

accepting a plea of guilty or nolo contendere on any count

in the indictment or information for which criminal
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Federal Rules of Criminal Procedure. . 2
Rule 32.2
Feb. 20, 1997

forfeiture is alleged. the court must determine what property
IT 15 RELATED
is subject to forfeiture because of-its—relationship to the

offense. The determination may be based on evidence

already in the record, including any written plea agreement,

or on evidence adduced at a post;trial hearing. If the coes
THE coua
fimds—that property is subject to forfeiture, & must enter a

preliminary order directing the forfeiture of whatever

interest each defendant may have in the property, without
h 1S, DECIDIN
determining what that interest ntay-be. A-detenminmatiomof

the extent of each defendant's interest in-the-property-will-be 1S

deferred until any third party claiming an interest in the

property has petitioned the court pursuant to statute for

consideration of the claim. [If no such petition is timely

filed, thg property is presumed to be the property of

defendant or defendants and is forfeited in its entirety. ]
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Federal Rules of Criminal Procedure . 3
Rule 32.2 -

Feb. 20, 1997 A
4 D oer FrxPS ;‘:{D"’FT‘ v
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[If no such petition is timely filed, Athe property is forfeited

in its entirety ,uporrafmdmEby-the-court-that one-er-more

(c)  PRELIMINARY ORDER OF

WHEN THE COURT SNTERS
FORFEITURE. The—entry—of a preliminary order of

m
forfeiture will-authesme-the Attorney General \toA?eize the
_ _ . ANy THOT
property subject to forfeiture, #0 conduct such discovery as
CoNs DERS /N IDENTIFING
the court may—deem proper to—factlitate-the—tdentification,
NG 18 ‘
locatien; er_dispositien of the Dronertvg and 49 commence

proceedings consistent with any _statutory requirements

pertaining to third-party rights. At the-tinre~of sentencing —

for at any time before sentencing if the defendant consents)) —

the order of forfeiture becomes final as to the defendany» o

‘and must be made a part of the sentence and included in the

judgment. The court may include in the order of forfeiture

o Lessr mwreResT N
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Federal Rules of Criminal Procedure . 4
Rule 32.2 A
Feb. 20, 1997

whatever conditions are reasonably necessary to preserve

the property value pending any appeal.

(d)  ANCILLARY PROCEEDING/)E?

(1) _If as prescribed by statute, a third party

files a petition asserting an interest in the forfeited

property. the court must conduct an ancillary

proceeding. In that--proceeding, the court may

CoNS | . . ..
entertain a motion to dismiss the petition for lack of

standing, for failure to state a claim upon which
cppd ‘
relief coudd be granted, or for any other ground. For

purposes of the motion, & facts set forth in the
A4 R€
petition mestbe assumed to true. £ DISH S
RoLE 32_36&\()\) MohON
a (831} i

(2).

NOY
é) is denied, or if-we~such-mStomTs made, the court

may permit the parties to conduct discovery in

accordance with thé Federal Rules of Civil
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Federal Rules of Criminal Procedure AR 5
Rule 32.2
Feb. 20, 1997

AF

reselve—factos—isSoes before conducting an

evidentiary hearing. ~At—the—conchssion—of —this-

L discoverv/.!‘ either party may seek—te-have-the court 10

dispose of the petition on a motion for summary

judgment in the manner described in Rule 56 of the

Federal Rules of Civil Pfocedure.

APTER
3) Atthe—eonclusion—of- the ancillary

proceeding, the court must enter a final order of

forfeiture amending the preliminary- order as

R,
W account/ the disposition of any

third-party petition.

4 If multiple petitions are filed in the

same case, an order dismissing or granting fewer

than all of the petitions is not appealable until all
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Federal Rules of Criminal Procedure . 6
Rule 32.2
Feb. 20, 1997

petitions are resolved. unless the court determines

that there is no just reason for delay and directs the

oN
entry of final judgment with-respest-te-one or more

but fewer than all of the petitions.

(6) STAY OF .FORFEITURE PENDING

APPEAL. 1If the defendant appeals from the conviction or

order of forfeiture, the court may stay the order of forfeiture

upon sueh terms as the court finds appropriate to ensure

that the property remains available in case the conviction or

order of forfeiture is vacated. But-the stay will not delay

thesowduet-ef- the ancillary proceeding or the determination
B TORD PARAYS
of the rights or interests , CF—ay thired—party. If the

defendant's appeal is still pending when the court determines

that the order of forfeiture must be amended to recognize

third party's interest in the property. the court must amend

the order of forfeiture but must refrain from directing the
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Federal Rules of Criminal Procedure . 7
Rule 32.2
Feb. 20, 1997

|

I
92  transfer of any property or interest t‘jo the third party until

|
93  the defendant's appeal is final, unless the defendant =a-—
N wmke 1"3

94  waeitees consents to the transfer of tihe property or interest

|
95  to the third party.

i
|

9 H SUBSTITUTE PROPEFRYY. If the applicable

97 Josfeimsc statute authorizes the forfeiture of substitute

| AMSIDER
98  property. the court may at any time emtertain a motion by

99  the government to order forfeiture of|substitute property. If

100  the government makes the requisite showing, the court must

101  enter an order forfeiting the substitute property, or must

102  amend an existing preliminary or final order to include that

103 propetty.
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U. S. Department of Justice

Criminal Division

Washington, D.C. 20530

December 13, 1996

Honorable D. Lowell Jensen
United States District Judge
United States Courthouse
1301 Clay Street, 4th Floor
Oakland, California 94612

Dear Judge Jensen:

At the last meeting of the Advisory Committee on Criminal
Rules, there was considerable discussion of the Department’s
proposal to consolidate the Rules relating to criminal forfeiture
and to streamline the procedure, in the wake of Libretti v. United
States, 116 S. Ct. 356 (1995), by eliminating the role of jury in
criminal forfeiture determinations. As a result of the Committee’s
consideration, the Department was asked to revise its proposal and
to present it at the upcoming meeting in April.

Enclosed is our revamped proposal. Most of the Committee’s
discussion had centered around the issue of how to handle the
situation in which the court has found that the property in
question is subject to forfeiture because of its relationship to
the offense, and consequently has entered a preliminary order of
forfeiture, and thereafter no third party petition is filed
claiming an interest in the property. The enclosed draft contains
two bracketed alternatives acceptable to the Department for
addressing this situation, reflecting, we believe, the competing
views expressed by some members of the Committee. We have also
made other minor changes, for example, providing that an order of
forfeiture may become final as to a defendant earlier than at the
time of sentencing if the defendant consents in writing. This is
to deal with a cooperating defendant whose sentencing may have been
deferred for a long time in order to assess the extent of his
anticipated cooperation.

Professor Coquillette also raised at the last meeting the
issue of the constitutionality of the existing statutes providing
that the determination of third party claims in ancillary criminal
forfeiture proceedings shall be by "the court alone, without a
jury." 18 U.S.C. 1963(1)(2); 21 U.S.C. 853(n)(2). Our Rules
proposal does not address this issue. Nevertheless, we undertook
to advise the Committee as to the existence of any caselaw, as well

as the Department’s position, on the matter. We are aware of no




reported decision on this issue. However, the Sixth Circuit in
1995, in an unpublished decision, upheld the statute against the
claim that it was invalid for lack of a jury trial. The

government’s brief in the case contains a comprehensive analysis
(at pages 34-49) of why we believe the court’s conclusion to be
correct. Both. the court’s decision and our brief are also
enclosed, for consideration by the Committee.

We look forward to seeing you and the other Commlttee members
in a few months.

_ Sincerely,

oy Jonesy doond e

Mary nces Harkenrlder

Roger A. Pauzz;fé>

cc: Professor Schlueter
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Rules 7(c) (2), 31(e), and 32(d) (2) are repealed and replaced by
the following new Rule. Rule 38(e) is amended by striking

"3554," and by striking "Criminal Forfeiture" in the heading:

32.2 Criminal Forfeiture

(a) INDICTMENT AND INFORMATION. No judgment of forfeiture
may be entered in a criminal proceeding unless the indictment or
the information alleges that the defendant or defendants have an
interest in property that is subject to forfeiture in accordance
with the applicable statute.

(b) HEARING AND ENTRY OF PRELIMINARY ORDER OF FORFEITURE
AFTER VERDICT. Within 10 days of entering a verdict of guilty or
accepting a plea of guilty or nolo contendere on any count in the
indictment or information for which criminal forfeiture is
alleged, the court must deﬁerm%pe what property is subject to
forfeiture because of its relationship to the offense. The
determination may be based on evidence already in the record,
including any written plea agreement, or on evidence adduced at a
post-trial hearing. If the court finds that property is subject
to forfeiture, it must enter a preliminary order directing the
forfeiture of whatever interest each defendant may have in the
property, without determining what that interest may be. A
determination of the extent of each defendant’s interest in the
property will be deferred until any third party claiming an
interest in the property has petitioned the court pursuant to
statute for consideration of the claim. [If no such petition is

timely filed, the property is presumed to be the property of the




defendant or defendants and is forfeited in its entirety.]

[If no such petition is timely filed, the property is forfeited
in its entirety upon a finding by the court that éne or more of
the defendants had a possessory or legal interest in the
property.] ‘

(c) PRELIMINARY ORDER OF FORFEITURE. The entry of a
preliminary order of forfeiture will authorize the Attorney
General to seize the property subject to forfeiture, to conduct
such discovery as the court may deem propér to facilitate the
identification, location or disposition of the property, and to
commence proceedings consistent with any statutory requirements
pertaining to third-party rights. At the time of sentencing (or
at any time before sentencing if the defendant consents), the
order of forfeiture becomes final as to the defendant, and must
be made a part of the senténce And included in the judgment. The
court may include in’the order of forfeiture whatever conditions
are reasonably necessary to preserve the property value pending
any appeal.

(d) ANCILLARY PROCEEDINGS. (1) If, as prescribed by
statute, a third party files a petition asserting an interest in
the forfeited property, the court must conduct an ancillary
‘procéeding: In that proceeding, the court may entertain a motion
to dismiss the petition for lack of standing, for failure to
state a claim upon which relief could be granted, or for any
other ground. For purposes of the motion, all facts set forth in

the petition must be assumed to be true.

r

2

e

.

)

=

£
R

3

e
[

3

)

1

A

r

L

7

£

™)

’ff"rm

o))

a

£)
b




i

)

(AN T G S A |

y
3

oI o B e B as BN o B o Bl e S s

S

{

7

I T

(2) If a motion referred to in paragraph (1) is denied, or
if no such motion is made, the court may permit the parties to

conduct discovery in accordance with the Federal Rules of Civil

- Procedure to the extent that the court determines such discovery

¢

to be necessary or desirable to resolve factual issues before
conducting an evidentiary hearing. At the conclusion of this
discovery, either party may seek to have the court dispose of the
petition on a motion for summary judgment in the manner described
in Rule 56 of the Federal Rules of Civil érocedure.

(3) At the conclusion of the ancillary proceeding, the court
must enter a final order of forfeiture amending the preliminary
order as necessary to take into account the disposition of any
third-party petition.

(4) If multiple petitions are filed in the same case, an
order dismissing or grantiﬁg fewer than all of the petitions is
not appealable until7a11 petitions are resoclved, unless the court
determines that there is no just reason for delay and directs the
entry of final judgment -with respect to one or more but fewer
than all of the petitioms.

(e) STAY OF FORFEITURE PENDING APPEAL. If the defendant
appeals from the conviction or order of forfeiture, the court may
stay the oéder of forfeiture upon such terms as the court finds
appropriate to ensure that the property remains available in case
the conviction or order of forfeiture is vacated. But the stay
will not delay the conduct of the ancillary proceeding or the

determination of the rights or interests of any third party. If




the defendant’s appeal is still pending when the court determines
that the order of forfeiture must be amended to recognize third
party’s interest in the property, the court must amend the order
of forfeiture but must refrain from directing the transfer of any
property or interest to the third pért& until the defendant’s
appeal is final, unless the defendant, in writing, consents to
the transfer of the property or interest to the third party.

(f) SUBSTITUTE PROPERTY. If the applicable forfeiture
statute authorizes the forfeiture of‘subsfifute property, the
court may at any time entertain a motion by the government to
order forfeiture of substitute property. If the government makes
the requisite showing, the court must enter an order forfeiting

the substitute property, or must amend an existing preliminary or

final order to include that property.
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EXPLANATION OF RULE 32.2

Rule 32.2 brings together in one place a single set of
procedural rules governing the forfeiture of assets in a criminal
case. Existing Rules 7(c) (2), 31(e) and 32(d) (2) are repealed
and replaced by the new Rule. In'addition, the forfeiture-
related provisions of Rule 38(e) are stricken.

Subsection (a) is derived from Rule 7(c)(2) which provides
that notwithstanding statutory authority for the forfeiture of
property following a criminal conv1ct10n, no forfeiture order may
be entered unless the defendant was given notice of the:
forfelture in the 1nd1ctment or | 1nformatlon As courts have
held, subsectlon (a) is not intended to requlre that an itemized
list of the property to be forfeited. appear in the indictment or
information itself; instead, such an itemization may be set forth
in one or more bllls of partlculars - See' United States v.
Moffitt, Zwerllnq & Kemler, P.C., 83 F.3d 660, 665 .(4th Cir.
1996), aff’ g. 846 F. Supp. 463 (E D. Va. 1994) (Moffitt I)
(1nd1ctment need not list, each asset subject- to forfeiture; under

Rule 7(c), this can be done with blll of partlculars). The same
applies w1th respect to property to be forfeited only as
"substitute assets Sée,Unlted States wv.. Voight, 89 F.3d 1050

(3rd Cirx. 1996) (court may: amend ‘order of forfelture at any time
to include substltute assets) Ch oy

Subsection (b) replaces Rule 31 (e) wh1ch provides that the
jury in a criminal case must return a special verdict "as to the
extent of the interest or propexrty subject to forfeiture. This
Rule has proven problematlc in llght of changes in :'the law that
have occurred since the Rule was promulgated in 1972

The first problem concerns the, role of the jury When the
Rule was promulgated it was assumed that criminal forfeiture was
akin to a separate cr1m1nal offense on Wthh evidence would be
presented and the jury would have to return a verdict. 1In
Libretti v. United States, 116 S. Ct. 356 (1995), however, the
Supreme Court held that crlmlnal forfeiture constitutes an aspect
of the sentence 1mposed in a criminal case, and that accordlngly
the defendant nas nOxconstltutlonal right: to have the jury
determine. any part. of ! the ‘forfeiture. The spec;al verdict
requirement in. Rule 31(e), the Court said, is in the nature of a
statutory right that ¢an be modified or repealed at any time.

Even before lerettl, lower courts had determined that
criminal forfeiture is a sentencing matter and concluded that
criminal trlals therefore should be blfurcated so that the jury
first returns a verdict on guilt or innocence and then returns to
hear ev1dence regardlng the forfeiture. 1In the second part of
the- blfurcated proceedlng, the jury is instructed that the
governmept“must establish the forfeitability of the property by a
prepondegance of the ev1dence See United States v. Myers, 21
F.3d 826 (Bth Cir. 1994) (preponderance standard applies because
criminal forfeiture is part of the sentence in money laundering




cases); United States v. Voight, 89 F.3d 1050 (3rd Cir. 1996)
(following Myers); United States v. Smith, 966 F.2d 1045, 1050-53
(6th Cir. 1992) (same for drug cases), Unlted States v. Bieri, 21
F.3d 819 (8th . Cir. 1994) (same)

: In light of lerettl, 1t is questionable whether the jury
should have any role. in the forfeiture process. Tradltlonally,
juries do not have a role in sentenC1ng other than in capital
cases, 'and ellmlnatlon of that- role in’ crlmlnal forfelture cases
would streamline'criminal, trials.  Undoubtedly, it is confu51ng
for a jury to be“instructed regardlng a different standard of
proof in the second phase of the trial, and ‘it is burdensome to
have  to return to hear'.additional ev1dence after what m‘y‘have
been.: ‘a .contentious and: exhaustlng perlod of dellberatlon
regardlng the defendant s gullt or 1nnocence ‘ i

For these rea’ : ‘
prov1s1on that requ )the court ‘; )‘“ at any tlme w1th1n 10
days aftery’@‘ﬁ “hale in the cr; ase, to hold a hearlng to

determine if " was subjeéct ﬁbrfelture, and to enter
a prellmlnary order* ;. Lture:dcc ( : :

The second prob ‘ith.thewpresent rule concerns the scope
of the determlnatlon‘HMat must bemmade ‘prior'to entering an order
of forfeiture. This 1ssue is the same whether thel determination
is made by the court or‘by the jury

As mentaoned, the .current Rule requlres the jury to return a
special verdict "as' tdiithe extent)bf the interest or property
subject to fprfeiture. Vi Some" courts interpret this to mean only
that the jury must ansﬁer "yeg" ‘0¥ "no" when asked if the
property named in the 1hd1ctment is subject to forfeiture under
the terms of" the forfelture statute -- e.g. was the property used
to facilitate a drug offense’ Other courts ‘also ask the jury if
the defendant has a 1egal 1nterest‘1nrthe forfelted property.
Still other courts,‘lnc;udlng thewFourth Circuit, regquire the
jury to determine the extent of tne defendant’s 1nterest in the
property visia vis third parties. \See Unlted States v. Ham, 58
F.3d 78 (4thi Cir. 1995)}(case remanded to the district court to
empanel a jury to determine, in the flrst instance, the extent of

the defendant s forfeltpble 1nterdst 1n‘the subject property)

The notion that. the “extent“)of the defendant’s 1nterest
must be established as part of the crlmlnal trial is related to
the fact that crlmlnalwforfelture is an’'in personam action in
which only the defendan¢ s interest in the‘property may  be
forfeited. [DUnited States v. \Rlley‘ 78 F.3d 367 (8th Cir. 1996).
When the criminal forfehture statwtes were! first enacted in the
1970’'s, it was clear that a forferture of. property other than the
defendant’s could not. occur ine amdrlmlnal base, but" there was no
mechanism deslgned to 1um1t the. forfelture»to the defendant’s
interest. Accordlngly,”Rule 31(e) was drafted to make a
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determination of the "extent" of the defendant’s interest part of
the verdict.

The problem, of course, is that third parties who might have
an interest in the forfeited property are not parties to the
criminal case. At the same time, a defendant who has no interest
in property has no incentive, at trial, to dispute the
government’s forfeiture allegations: Thus, it was apparent by
the 1980’s that Rule 31(e) was an 1nadequate safeguard against
the inadvertent forfeiture of property in which the defendant
held no interest. :

In 1984, Congress addressed this problem when it enacted a
statutory scheme whereby third party interests in criminally
forfeited property are litigated by the court in an ancillary
proceeding following the conclusion of the criminal- case and the
entry of a preliminary order of forfeiture. See 21 U.S.C.

§ 853(n); .18 U.S.C. § 1963(1). Under this scheme, the court
orders the forfeiture of the defendant’s interest in the property
-- whatever that interest may be -- in the criminal case. . At
that point, the court conducts a separate proceeding in which all
potential third party c¢laimants are given an opportunity to
challenge the forfeiture by asserting a superior interest in the
property. This proceeding does not involve relltlgatlon of the
forfeitability of the property; its only purpose | 'is to determine
whether. any third party has a legal interest in the ‘property such
that the forfeiture of the property from the defendant would be
invalid.

The notlce provisions regardlng the ancillary proceeding are
eguivalent to the notice provisions that govern civil
forfeitures. Compare 21 U.S.C. § 853(n) (1) with 19 U.S.C.

§ 1607(a); see United States v. Bouler, 927 F. Supp. 911
(W.D.N.C. 1996) (civil notice rules apply to ancillary criminal
proceedings). Notice is published and sent to third parties who
have a potential interest. See United States v. BCCI Holdings
Luxembour S.A. (In re Petition of Indosuez Bank), 916 F. Supp.
1276 (D.D.C. 1996) (discussing steps taken by government to
provide notice of criminal forfeiture to third parties). If no
one files a ‘claim, or if all claims are denied follow1ng a
hearing, the forfeiture becomes final and the United States is
deemed to have clear title to the property. 21 U.S.
§ 853(n) (7); United States v. Hentz, 1996 WL 355327 (E D. Pa.
1996) (once third party fails to file a claim in the ancillary
proceeding, government has clear title under § 853 (n) (7) and can
market the property notw1thstand1ng thlrd party’s ‘name on the
deed)

Thus, the ancillary proceeding has become the forum for
determining the extent of the defendant’s forfeitable interest in
the property. It allows the court to conduct a proceeding in




which all parties can participate that ensures that the property
forfeited actually belongs to the defendant.

Since the enactment of the ancillary proceeding statutes,
the requirement in Rule 31 (e) that the court (or jury) determine
the extent of the defendant’s interest in the property as part of
the criminal trial has become an unnecessary anachronism that
leads more often than not to duplication and a waste of judicial
resources.. There is no. .longer any reason to delay the conclusion
of the crlmlnal trial w1th a lengthy hearing over the extent of
the defendant’s interest in property when the same issues will
have to be litigated a second time in the ancillary proceedlng if
someone files a claim challenging .the forfeiture, For example,
in United States v. Messino, 921 F. Supp. 1231 (N D. Ill. 199s6),
the court allowed the defendant to call witnesses. to attempt to
establlsh that .they, not he, were the.true owners' of. them?ﬂ .
property., After the jury rejected thlS evidence, and the property
was forfelted ’themcourt conducted an anc1llary proceedlng in
whlch the, sameVW1tnesses‘llt1gated thelr claimg, to. the ;same .
property. - e S c i ‘ “pﬂf“w~wﬁ

A more sens1b1e procedure would be for the court once it
determlnes that property was involved in the criminal. offense for
which the defendant has been convicted, to order the forfelture
of whatever 1nterest a defendant may have in the: property without
hav1ng to determlne exactly what that 1nterest dis.. If third
parties assert that they have an interest in all or part;pf the
property, those interests can be adjudicated at one time in the
anc111ary proceeding. ;

ThlS approach would also address confus1on that occurs in
multi- defendant cases where it is clear that each defendant
should forfeit whatever interest he may have in the property used
to commit the offense, but it is not at all clear which defendant
is the actual. owner of the property. For example, suppose. A and
B are co- defendants in a drug and money laundering case in which
the government seeks to forfeit property involved in the- scheme
that is held in B’ s name  but. of which A may be' the true owner.

It makes no sensepto 1nvest the court’s time in determining which
of the. two defendants;, holds the interest that should be . -
forfelted Both defendants should forfeit,;whatever interest they
may have. 1Moreover, to the«extent that the current rule forces
the court to find that A is the true owner'of the . property, it
gives B the rlghb to file a claim in the anc111ary proceeding
where he imay attempt to recover thetproperty despite his: Frlmlnal
conviction. - United. States v. Real Property in Waterboro, 64 F.3d
752 (1st Cir. 1995) (co-defendant in drug/money launderlng case
who is not alleged to be the owner of the property is considered
a third party for .the purpose of challenglng the forfelture of
the other co-defendant’s interest). o ! :
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. The revised Rule resolves these difficulties by postponing
the determination of the extent of the defendant’s interest until
the ancillary proceeding. Under this procedure, the court, at
any time within 10 days after the verdict in the criminal case,
would determine if the property was subject to forfeiture in
accordance with the applicable statute -- e.g., whether the
property represented the proceeds of the offense, was used to
facilitate the offense, or was involved in the offense in some
other way. The determination could be made by the court alone
based on the evidence in the record from the criminal trial or
the facts set forth in a written plea agreement submitted to the
court at the time of the defendant’s guilty plea, or the court
could hold a hearing to determlne if the requisite relationship
existed between the property and the offense. It would not be
necessary to.determine at this stage what interest any defendant
might have "in. the property. Instead, the .court would order the
forfeiture of whatever interest':each defendant might have in the
property and conduct the anc1lla‘y‘proceed1ng If someone' files
a claim, the court would determlne the respective 1nterests of
the defendants versus the third: party ‘claimants and .amend the
order of forfeiture accordlngly On the other hand, if no one
files a claim in the anc1llary proceed1ng,<the court would" enter
a final order. forfeltlng the property 1n 1ts entlrety

The proposal contalns bracketed languagewcontalnlng two!
alternative ‘ways of addre531ng this latter‘polnt - In the first
alternatlve, if no_ one files a clalm,*the property is forfeited
in its entirety because it is presumed ‘that the property belongs
to the defendant. Th;s corresponds to the. pfactlce under current
law in cases involving guilty pieas where: Rule 31 (e) .does not
apply. See United States v. Saccocc1a, 58 F.3d 754 (1st Cir.
1995) (Rule: 31 (e) only ; appl;es ¢0wjury trlals, no spec1a1 verdict
required when defendant waives gury rlght oni'the forfeiture
issues). In mhe second altErnamlve, lf no one files a claim, the
property is forfeited 1n its entlrety only after the court makes
a finding that one of. the*defendants had a1p®ssessory or legal
interest in the property ‘ Thls corresponds ito the requlrement
under current. law, at.least as it lis 1nterpreted 1n some courts,
in 1nstances where ‘Rule 31(e) applles

! The distinction between "possessory" and "legal" interests
is necessary. If the court were required to find that the
defendant had a "legal" interest in the forfeited property, it

might never be possible to obtain an order forfeiting criminal

proceeds that the defendant possessed but did not lawfully own.
Moreover, if a possessory interest is a sufficient basis for a
forfeiture order, it will not be necessary for the court to
determine whether the defendant or a nominee was the true owner of
the property when no third- party claim is filed.

9




Subsection (c) replaces Rule 32(d) (2) (effective December 1,
1996) . It provides that once the court enters a preliminary
order of forfeiture dlrectlng the forfeiture of whatever interest
each defendant may have in the forfeited property, the government
may seize the property and commence an ancillary proceeding to
determine the interests of any third party. BAgain, if no third
party flles a claim, the court, at the time of sentenc1ng, will
ente; - final order forfeiting the property in its entirety. If
a thlrd party files a ¢laim, the. order of forfeiture will become
final as to the defendant at the time of senten01ng but will be -
subject to amendment in, favor of a third party. pendlng the
conclus1on of the anc1llary proceedlng W A S

Because 1t ig not[uncommon for sentenc1ng to be “““ .postponed.
for any extended perlod to allow a defendant to. cooperate with the
nent "in an ong01ng 1nvest1gatlon, the .Rule' would 'allow the
3 forfelture to.become final as to the; defendant before .

] if the defendant agrees to. that procedure
Otherw1se, e government would be- unable to dlsposemof the
property}untll the sentenc1ng took place : .

\1‘

", L P \I . '

Subsectlon (d) sets forth a set of. rules governlng the
conduct of the. anc1llary proceedlng ,WWhen the ancillary hearlng
provisions were added to 18 U.S.C. § 1963 and 21 U.S.C. § 853 in
1984, Congress apparentlyMassumed that the proceedlngs under the

could,
U.s.cC. §‘
contalns; rocedur Mgovernln motlons practlce\or dlscovery
such as would bez ﬁjgable in . ordlnary civil case.
Expe ence, has‘shown, however, ‘that anc1llary hearlngs can

B

involve assues of ienormous complexmtywthatmrequrre years. to
resolve.,lggg‘United;States v;HBCCIuHold {Luxe ‘

833 F. Supﬁ \9 (D D“‘W1993) (anc1llary proceedlng 1nvolv1ng over
100 clalman siand $451Hmllllonh,‘Un1ted States v.. Porcelli, CR-
B5~-00756": S), 1992‘U‘S 'Dist. LEXIS 17928 (E. D N Y Nov. 5,

1992) (li ation over, third party. plalm contlnulng 6 years .after
RICO conviction) . In such cases, procedures akin;to those
available ' under the Federal Rules of Civil Procedure should be
available to the court and the parties to aid in the efficient
resolution of the claims.

Because an ancillary hearing is part of a criminal case, it
would not be appropriate to make the civil Rules applicable in
all respects. The amendment, however, describes several funda-
mental areas in which procedures analogous to those in the civil
Rules may be followed.: These include the filing of a motion to
dismiss a. claim,  the conduct of discovery, the disposition of a
claim on a motion for summary judgment, and the taking of an
appeal from flnal disposition of a claim. Where appllcable, the
amendment follows the prevalllng case law on the issue. See,
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e.g., United States v. Lavin, 942 F.2d 177 (3rd Cir. 1991)
(ancillary proceeding treated as civil case for purposes of
applying Rules of Appellate Procedure); United States v. BCCI
Holdings (Luxembour S.A. (In re Petitions of General
Creditors), 919 F. Supp. 31 (D.D.C. 1996) ("If a third party
fails to allege in its petition all elements necessary for
recovery, including those relating to standing, the court may
dismiss the petition without providing, a hearing"); United States
v. BCCI (Holdings) Luxembourg S.A. (In re Petition of Department
of Private Affairs), 1993 WL 760232 (D.D.C. 1993) (applying
court’s inherent powers to permit third party to obtain discovery
from defendant in accordance with civil rules). The provision
governing appeals in cases where there are multiple claims is
derived from Fed.R.Civ.P. 54 (b).

Subsection (e) replaces the forfeiture provisions of Rule
38(e) which provide that the court may stay an order of
forfeiture pending appeal. The purpose of the provision is to
ensure that the property remains intact and unencumbered so that
it may be returned to the defendant in the event his appeal is
successful. Subsection .(e) makes clear, however, that a district
court is not divested of jurisdiction over an ancillary
proceeding even if the defendant appeals his or her conviction.
This allows the court to proceed with the resolution of third
party claims even as the appeal is considered by the appellate
court. Otherwise, third parties would have to await the conclu-
sion of the appellate process even to begin to have their claims
heard. See United States v. Messino, 907 F. Supp. 1231 (N.D.
I11. 1995) (the district court retains jurisdiction over
forfeiture matters while an appeal is pending).

Finally, subsection (e) provides a rule to govern what
happens if the court determines that a third-party claim should
be granted but the defendant’s appeal is still pending. The
defendant, of course, is barred from filing a claim in the
ancillary proceeding. See 18 U.S.C. § 1963(1) (2); 21 U.S.C.

§ 853(n) (2). Thus,- -the court’s determination, in the ancillary
proceeding, that a third party has an interest in the property
superior to that of the defendant cannot be binding on the
defendant. So, in the event that the court finds in favor of the
third party, that determination is final only with respect to the
government’s alleged interest. If the defendant prevails on
appeal, he recovers the property as if no conviction or
forfeiture ever took place. But if the order of forfeiture is
affirmed, the amendment to the order of forfeiture in favor of
the third party becomes effective.

Subsection (f) makes clear, as courts have found, that the
court retains jurisdiction to amend the order of forfeiture to
include substitute assets at any time. See United States v.
Hurley, 63 F.3d 1 (1st Cir. 1995) (court retains authority to
order forfeiture of substitute ‘assets after appeal is filed);

P11




United States v. Voight, 89 F.3d 1050 (3rd Cir.

1996) (following

Hurley). Third partles, of course, may contest the forfeiture of

substitute assets in the ancillary proceedlng
v. Lester, 85 F.3d 1409 (9th Cir. 1996).

"~

12

See United States

A

7

R

| S—

7

3

g

)

[ [

]

fr
B

)

rbvrw
E -

)

F
i

7

., ,:_« } L\V.,; »

) )






{

o g

-

.

w )




L i

)

3

T oy oy oy 0y 0y 0y 0

64 F.3d 664 (Table)
Unpublished Disposition

(Cite as: 64 F.3d 664, 1995 WL 478635 (6th Cir.(Tenn.)))

NOTICE: Sixth Circuit Rule 24(c) states that
citation of unpublished dispositions is disfavored
except for establishing res judicata, estoppel, or the
law of the case and requires service of copies of
cited unpublished dispositions of the Sixth Circuit.

(The dec1smn of the Court is referenced in a
"Table of Decrslons Without Reported Opinions”
appearing in the Federal Reporter )

UNITED STATES of America, Plamtlff-
Appellee,

‘ Y.
Tom HENRY, Defendant,
Jo-Ann ‘Henry, Claxmant-Appellant.
No. 94-6188.
United States Court of Appeals, Sixth Circuit.’
Aug. 10, 1995,

On Appeal from the United States District Court
for the Middle District of Tennessee, No. 91-00095;
John T. Nixon, Chief judge.

M.D.Tenn., 850 F.Supp.681.

AFFIRMED. ’
- Before: KRUPANSKY, MILBURN, and
BATCHELDER, Circuit Judges.
PER CURIAM.

**1 Claimant-appellant appeals the district court’s
order forfeiting substitute assets of defendant. For
the reasons that follow, we affirm the district court’s
order.

I

Defendant, Tom Henry, purchased a house for
himself and his family at 101 Ewing Court in 1989
for $195,000. From the time the property was first
purchased, the deed and property title were recorded
solely in the name of claimant-appellant Jo-Ann
Henry, the wife of Tom Henry. Jo-Ann Henry
alleges that at the time Tom Henry bought the 101
Ewing Court residence in 1989, she insisted that
title to the property be recorded in her name alone.

™y

_ Page. 1

She claims that she intended to retain title in the
property to replace her interest in another house,
acquired from her previous marriage that she had

_ just sold, and to provide a home for her children to

grow up in and eventually inherit. According to
Tom Henry, the 101 Ewing Court residence was
titled in his wife’s name in order to provide her with
financial security and because of his affection for
her.

‘As the Government points out, however, despite
Jo-Ann Henry’s claim that she is the sole owner of
the 101 . Ewing Court. residence, Tom Henry
admitted that the funds used to purchase the house
came from his companies, not, from his wife. And
not only did Tom Henry expend the money to buy
the new house, the Government traced those funds
to the illegal - activity of Tom Henry. The
Government thus. correctly contends ithat Jo-Ann
Henry holds only nommal ntle in. the 101 Ewmg
Court property..;, . o )

This criminal forferture ¢acnon resultcd after Tom
Henry was convrcted of money laundenng related to
a Medicare fraud scheme, -and ordered  to forfeit
$191,206.80 in US. curn'ncy to the U.S.
Government. When it became clear that the cash
could not be recovered . from ‘Tom Henry, the
Government filed al mouon to forfert substitute
property including the real property located at 101
Ewing Court, the property at'isspe in'this appeal
According to the Govemment “Tom - Hem'y had
transferred . proceeds“ of his jériminal activity to
varjous  third parties mcludm’g his. wife, ; Jo-Ann
Hem-y “The court emered an amended ,prehmmary
ordéer on November 20 1992 ordenng‘ the
forfeiture of substit tute wproperty moludmg 101
Ewmg Court , wiri 1y ‘ ‘

On January 15, 1993 appellant Jo»Ann Henry
filed 1a petition for a heanng to adjudrcate her
alleged third-party mterest in [property targeted by
the amended forferture order, mcludmg 101 Ewing
Court Appellant Jo—Ann Henry ﬁled ‘a second
motion on March 8,, ‘1993 i kmg that the district
eoun declare the ena‘blmg sp;.atxtes 18 U, S.C.A. §
1963(1) and 21" U. S.C.A. §, - 853(n),
unconstitutional Aﬁer an‘,ancrllary heanng was
held .the court enf ed a finil order of forfexmre of
the. property at 101 % wing. ‘UConrt but: specrﬁcally

exeepted from forfeiture JoTAnn Henry's legal

Copr. ©West 1996 No claim to orig. U.S. govt. works




64 F.3d 664 (Table)

Page 2

(Cite as: 64 F.3d 664, 1995 WL 478635 (6th Cir, **1.(Tenn.)))

interest in the property of $23,951.20. Appellant
Henry then filed this timely appeal. ' =

I

**2 This forfeiture action is govemed by 21
- U.S.C. § 853. Section 853(p) is termed -the
substltute asset provrsron, and reads in relevant
part Co . - o
(p) Forfeiture of subsutnte property
If any of the property described in subsection- (a)
of this section, as a result of any act or omission
of the defendant —
¢)) eannot be located upon the exerctse of due
dthgenee Lo
{2) has been transferred or sold to, or deposrted
‘with, a third party o
(3) has been placed ‘eyond the junsdrctton of the
(4) has been substannalLly dtmlmshed in value, or
(5) has'been commmgled ‘with lother property
which cannot be. d1v1ded without drfﬁculty, :
‘'the court shall order the forferture of any other
property of the rdefendant up to the value of any
property: descnbed in paragraphs (l‘) through (5).
‘ C.A: 8 853(p) (West Supp. 1995) (emphasis
: ‘seeon ion at 1ss+\emth1scase

tthe petttt ner has St bhshed by a preponderance
of the evidenceithat - |
(A) the hpet tionet | has a Iegal nght title, or

] operty, and‘such right, tide, or
order of forfeiture invalid in
alise the nght trtle, or interest
he pennoner rather than the
defenda”nt or was supenor to any! right, title, or
interest' of 'the defendant at the tme. of .the
commission of the acts whteh gave rise to the
forfettnre of the property under thrs section; or

(B) the ‘dpennoner is & bona ﬁde purchaser for

value of ‘the nght tttle or interest in the property
and was |at the ‘time' of ]purchase reasbnably
‘thhout ‘cause /0" beheve that the property was
subject to forfemrre under this seetton, n
the court shall amend | the order of forfetture in
accordance w1th 1ts determmanon
21 US.CA. § 853(n)(6) §West’ Supp: 1995)
(emphasxs added) e rThus, "\he subsntute jasset
provision; r§ 85%(1)),wperm1ts a court to, substitute
assets of “ithe defendant for' @forfertable property,

>,

while § 853(n)(6) protects third parties by giving
them the opportunity to prove that they are innocent
owners of property to be forfeited.

Appellant alleges that she held superior title in the
Ewing Court property over that of her husband, the
defendant in this action. We find that appellant was
not 'a bona ‘fide purchaser of the Ewing Court
property, but rather holds only bare legal title ifi the
property that the defenidant purchased with proceeds
of hrs illegal acttvrty In United States v, 526
Ltscnm Drive, 866 F. 2d 213 (6th Cir. 1989), the
claimant also held legal title to real property. This
Court found, however that. unless claimant could
prove some domrmon or. control ‘over the property,
or some: other mdrcra iof ‘true ownershrp, she was
nothrng ‘more than a, nommal Or straw owner. 526
Liscum Drive, 866 Ft‘2d at 217, As we observed,
the purpose of forfelture statutes is to "deprive
criminals of the tools! by- whlelr theyt conduct their
ﬂlegal activities.... A failure to look beyond bare
legal tide would foster mamptLﬂanon of nominal
ownershl to frustrate thrs mtent 1d. (citations

o i[

*3 Jo-Ann Henry testiﬁed that ~her only
contribution to the payment pnce was the amount of
$23,951.20. In addition, * the ' special ~verdict
indicated the jury's belief that Tom Henry had
purchased the house with illegally obtamed funds.
Consequently, appellant did not, hold .superjor legal
title in the property "at the nme ‘of the commrssxon
of the acts” which gave rise to! the district court’s
forfeiture order.

We are not persuaded by appellant’s argument that
§ 853(n)(6)(A) should be read to measure Jo-Ann
Henry’s legal right at the time the court grants a
motion to substitute an asset. The essence of Jo-
Ann Henry’s argument is that the relation-back
doctrine should not be applicable in the forfeiture of
a substitute asset. We need not reach this precise
question at this time, however, because the
substitute asset at issue in this case - the 101 Ewing
Court residence -- was purchased with funds
illegally obtained by the defendant. The Ewing
Court property is therefore directly traceable to
defendant Tom Henry’s illegal actions. We can be
assured of the property’s traceability by the jury’s
special verdict finding that the Ewing Court
property was obtained with illegal funds. [FN1]
For the same reason that relation back is applicable

Copr. © West 1996 No claim to orig. U.S. govt. works
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to this substitute asset, any marital property right
that Jo-Ann Henry might have had in the Ewing
Court property is also defeated by the fact that the
residence is directly traceable to the defendant’s
illegal activity. Finally, because the property was
purchased with illegal funds, the statute’s clear and
unambiguous language instructs that the alleged
superior legal interest must be measured at the time
that the illegal acts were committed. United States
v. Campos, 859 F.2d 1233, 1239 (6th Cir. 1988).

FNi1. The jury’s verdict with regard to Coumt
Thirty-Six, indicating that the Ewing Court property
was not forfeitable, does not interfere with the
jury’s verdict with regard to Count Four that the
property was obtained by illegal funds. Nor does
fact that the jury indicated that the property should
not be forfeited preclude the forfeiture of 101
Ewing Court as a substitwte asset in light of direct
evidence and proof that the property was purchased

Appellant further alleges that her constitutional
right to due process has been violated because she
was denied her right to a jury trial and because a
claimant such as herself should not bear the burden
of proving her superior legal interest in the
property. Once again, appellant’s arguments run
counter to the language of the statute itself which
provides third parties the opportunity to obtain an
ancillary hearing before the court but as § 853(n)(2)
states, “[t]he hearing shall be held before the court
alone, withont a jury." 21 U.S.C.A. § 853(n}(2)
(West Supp. 1995). We do not find this_ statute’s
denial of a jury trial to be unconstitutional. As the
Supreme Court has stated, the Seventh Amendment
"was never intended to establish the jury as the
exclusive mechanism for factfinding in civil cases.”
Atlas Roofing Co., Inc. v. OSHA, 430 U.S. 442,
460 (1977). Appellant’s petition challenging the
district court’s forfeiture order is not the type of
action which necessitates a jury trial; thus as long as
the claimant is provided with an ancillary hearing,

10 constittional right is violated.

**4 Finally, the jury verdict indicating that the
Ewing Court residence should not be forfeited does
not prevent the forfeiture of the property as a
substitute asset. The jury’s verdict of "not forfeit"
did not determine whether the residence could be
seized as a substitute asset. Therefore, the jury’s
verdict does not preclude the district court’s order

P

forfeiting the property as a substitute asset. As the
Government points out, the very nature of a
substitute asset requires that it is not property which
is directly forfeitable. See United States v. Swank
Corp., 797 F. Supp. 497 (E.D. Va. 1992) (holding
that an order of forfeiture for substitute assets has to
be satisfied out of something which was not itself
forfeitable).

Im.

For the foregoing reasons, the district court’s
forfeiture order is AFFIRMED.

END OF DOCUMENT

Copr. © West 1996 No claim to orig. U.S. govt. works
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LEONDAS RALPH MECHAM  ADMINISTRATIVE OFFICE OF THE
UNITED STATES COURTS JOHN K RABIE

Chief
CLARENCE A. LEE, JR. Rules C .
Associate Director WASHINGTON, D.C. 20544 ules Committee Support Office

November 6, 1996
Via Facsimile

MEMORANDUM TO CHAIRS AND REPORTERS OF THE ADVISORY
COMMITTEES ON CIVIL, CRIMINAL, AND EVIDENCE RULES

SUBJECT: Forfeiture Proceedings

For your information, I am attaching an ABA Journal article describing that
group’s recommendations on forfeiture proceedings. Congressman Hyde’s bill on
civil asset forfeiture (H.R.1916), which is referred to in the article, is also attached.
Among other things, the bill would amend the Admiralty Rules and extend the time
for filing a third party claim to property subject to forfeiture. It would also raise the
government’s burden of proof in certain other forfeiture proceedings. I have asked
our Legislative Affairs Office to monitor action on this issue in the new Congress.

~A kLA
John K. Rabiej
Attachments
cc:  Honorable Alicemarie H. Stotler

Professor Daniel R. Coquillette
Mark O. Kasanin, Esquire

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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YOUR ABA / WASHINGTON REPORT

Fairness in Civil Forfeiture

ABA backs bill that seeks to avoid punishing ‘innocent’ properiy owners

BY RHONDA McMILLON

In response lo widespread in-
consistencies and unfhirness in the
use of civil farfeiture laws, the ABA
is urging Congress Lo enact federal
legislation to make the luws more
just and equitable bascd on 2 set af
principles he association adopted
carlier this year.

Federal civil forfeiture laws now
allow the governnent to seize per-
sonol property by showing “probablg
causc” for the beliel that the prop-
erly wag used unlawfully by gayoneg,
The laws then place the burdey upun
the owners fo0 prove by a “prepon-
derance of the evidenee” that their
propesly was not used in & crime,

wauld lengthen Lo 30 days the 10-
day perod during which properly
OWNCTS 1nay make a forfeilure relief
claim. Other provisions would:

* Make clear (hat the federal
gavernment is finaneially responsi-

essential i obtatn just rosults, it will
also help restore public confidence
thal the eivil forfeiture laws cun and
will be fairly deployed (o fight erime,
and nol merely Lo further fiscal inter-
asts,” said Terrance G Reed, chajr
of the Racketeer Infly-

It is estimated that 80 porcent .

of all property owners who losc
Property to civil forfeiture have not,
been charged with a erime, but gov-
ernment officials usoally keep the
seized property,

This is in slark conlrast to
eriminal forfeiture laws, which
allow the court in & erimvingl ease to
order, as part of a sentence, the for-
feiture of a convicted defendanl’s
interest in property derived from or
used to commuit & crimins! offenpe.

“Civil assct forfeiture oo often
punishes innoceni people,” Honuse
Judidiary Chairman Henry J. yde,
R-TN., declared in introducing the
Civil Assct Forfeitura Reform Act.

“Thest: procedurcs may have
inude sonee in the 18th centn Y,
when ships containing conirabhand
or smuggled goods were saived. But
in iloday’s medern world, the iar
pets of noncriminal forfeitiice are
residences, businesses and hank ac-
counts.”

Hyde's bill, 11 R. 1516, sreks to
clarify the intent of Congress that
either lack of knowledge or lack of
vonsent by 2 property owner is suffi-
cient for an “innocent owner” defense
if the owner touk reasonable sleps w
prevent illogal wse of the property.

The propezals alsc would place
the burden of proof on the povern-
ment Lo Justify a civil forfeiture by
“clear and convineing” evidence and

Rhonda McMillion is editor of
Washington Letter, a monthiy pub-
licativn nf the ABA Governmental
Affuirs Office.
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ble for properly damage canred by
the negligent handling of seized
property by goveriunent officiais.

* Provide that indigent praper-
ty owners ean obtain Lhe service of
court-appointed connsel.

* Provide federal courts with
the discretion to release properiy
seized for civil forfeiture prucensdings
before trial in order to prevent 2 sub-
stantial bardship to the claimant,

‘Implementation of fair civil for-
feiture precedures will not only re-
slore the necessary balance betweon
the povernment and property owners

A

o ONTEEHLL -
- RECENT ABA TESTIMONY

" * In Seplember, Wiliam W. Toylor
I8, chair of the Criminal Justice
Section, submithed o stotermens on
ethical stondards for federal
prosecutors fo the House Judiciory
Svhcommitee on Courts and

intelleciusl Proporty.

| enced and Corrupt Onga-
nizations, Forfeibuere and
Civil Remedies Commit-
lee of the ABA Criminal
Justice Sectian, speak-
ing to Hyde's commiltee
during a July hearing
on the legislaton.

Reed explained that
the ABA™s Statement of
Principles on ithe Revi-
gion of the Federnl As
set Farfeilure Taws is
broader than H R, 1816,
but the direction and
thrust of the ABA’s far-
feitire policies are fully
consistenl with the type
of pracedural reforms
oullined in the legisla-
tion.,

The: Clinton admin-

Tnum:e G. Reed: Seizvre law should be fairly deployed. istration, agreeing thal

the farfeiture laws must
be improved, embodicd the ABA%
13 principles as well as numerous
other provisions in its pwn compre-
hensive propusal, which has not yet
been mlroduced as a bill.

Stefan Cassella, deputy chiel
of the Duepartmeiy of Justice Crim-
inal Division's Assel Forfeiture and
Money Laundering Section, empha-
sived during the hearing that civil
forfeiture is particularly important
beeause it allows the government tu
reach assets that cannot be reached
any olher way.

“In the last decade, forfeiture
has become an ersential part of many
arcas of foderal law enforcement
from gaunbling to child pornography
to bank fraud to narooties” he said.
“It is no exaggeration Lo say that the
use of forferture in thiose arens has
given vs the strongest and most ef-
fective new law enforcement tool Lhat
we have seen in the last 25 years.”

This extens:ve nse of forfmture
and the widespread concemn for pro-
lecting innooent properly owners is
expected Lo prompt consideration of
the proposed léirislation ‘earlyin the
105th Congress. -

ABAL/ROG CRANDAS
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Bill Summary & Status for the 104th Congress

PREVIQOUS BILL | NEXT BILL
PREVYIOUS BILL:ALL | NEXT BILL:ALL
NEW SEARCH | HOME | HELP

H.R.1916

SPONSOR: Rep Hyde, (introduced 06/22/95)

TITLE(S):
SHORT TTTLE(S) AS INTRODUCED:
Civil Asset Forfeitnre Reform Act
OFFICIAL TITLE AS INTRODUCED:

A bill to reform certain statutes regarding civil asset forfeiture,

STATUS: Floor Actions

TEENONE+++

STATUS: Detailed Legislative History
House Action{(s}

Jun 22, 95: J
Referred t the Committee on the Judiciary, and in addition to the Committee on Ways and Means, for a period
to be subsequently determined by the Speaker, in each case for consideration of such provisions as fall within the
Jurisdiction of the committee concerned.
Jul 28, 95;
Referred to the Subcommittee on Crime.
Jul 22, 96:
Committee Hearinps Held.
Jun 22, 95;
Refeired to the Committee on the Judiciary, and in addition to the Committee on Ways and Means, for a period
to be subsequently determined by the Speaker, in each case for consideration of such provisions as fall within the
jurisdiction of the committes concerned.
Jun 28, 95;
Referred 1o the Subcommittee on “Jrade.

STATUS: Congressional Record Page References
x #*NONE** E

COMMITTLEE(S):

COMMITTEE(S) OF REFERRAL:
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SUBCOMMITTEE(S):

Hsc Trade
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DIGEST:
(AS INTRODUCED)

Civil Asset Forfeiture Reform Act - Amends the Federal judicial code to exclude from the customs and tax pxemption
under tort claims procedures any claim based on the neglipent destruction, injury, or loss of goods or merchandise
(including real property) while in the pussession of any customs or other law enforcement officer.

Extends the period for filing claimy in certain in rem proceadings.

Amends the Tariff Act of 1930 to provide that: (1) in all suits or actions brought for the forfeiture of any vessel,
vehicle, aircraft, merchandise, or baggage seized under the provisions of any law relating to the collection of duties on
impaorts or tonnuge, with exceptions, and for the recovery of the value of any forfeited property because of violation of
any such law, the burden of proof is on the Government to establish by clear and convincing evidence that the property
was subject to forfeiture; (2) any person claiming such properly may at any time within 30 days from the date of the
first publication of the notice of seizure file a claim with the appropriate customs officer, who shall transmit such
claim to the U.S. attorney for the district in which seizure was made; and (3) if the person filing such claim or a claim
regarding seized property under any other provision of law that incorporutes by reference the seizure, forfei ture, and
condemnation procedures of the customs laws) is financially unable to obtain representation, the court may appoint
counsel, subject to specified requirements.

Specifics that a claimant is entitled to immediate release of seized property if continued possession by the Government
would cause the claimant substantial hardship, such as preventing the functioning of a business, preventing an
individual from working, or leaving an individual homeless. Sets Torth procedures regarding the recquest for release,
return of property, and time for decision by the court on a complaint for such return.

Makes sums in the Department of Justice Assets Forfeiture Fund available for the payment of court-awarded
compensation for representation of claimants under the Tariff Act, with respect to seizure claims by individuals
financially unable to obtain representation of counsel.

Amends the Controlled Substances Act to provide that no conveyance shall be forfeited to the extent of an inlerest of
an owner by reason of any act or omission established by that owner 0 have been committed or omitted either without
the knowledge or without the consent of that owner. Specifies that property shall not be cemsidered to have been used
for a proscribed use without the knowledge or consent of the owner of an interest in that property it that owner was
wilfolly blind to, or has failed to take reasonable steps to prevent, the proscribed use.
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Civil Asset Forfeiture Reform Act (Intreduced in the House)
HR 19161H
104th CONGRESS

1st Session

H. R. 1916
‘Tn reform certsin statates regarding civil asset forfeiture. |

IN THE HOUSE OF REPRESENTATIVES
June 22, 1995

Mr. HYDE introduced the following bill; which was refetred 1o the Committee on the Judiciary, and in addition to the

Commitiee on Ways and Means, for a period to be subsequently determined by the Speaker, in each case for
consideration of spch provisions as Fall within the jurisdiction of the committee concerned

A BILL
To reform certain statutes regarding civil asset forfeiture,
Be it enacted by the Senate emd House of Representatives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.
This Act may be cited as the *Civil Asset Forfeiture Reform Act',

SEC. 2. LIMITATION OF CUSTOMS AND TAX EXEMPTION UNDER THE TORT
CLAIMS PROCEDURES.

Section 268U(c) of title 28, United States Code, is amended-—-
(1) by striking " law-enforcement’ and inserting “law enforcement'; and
(2) by ingerting before the period the following: °, except that the provigiong of this chapter and section

1346(b) of this title shall apply to any claim based on the negligent destruction, injury, or loss of goods or
merchandise (including real property) while in the possession of any officer of customs or excise or any




omer law enforcement Qfﬁccr‘.
SEC. 3. LONGER PERTOD FOR FILING CLAIMS IN CERTAIN IN REM PROCEEDTNGS.

Paragraph (6) of Rule C of the Supplemental Rules for Certain Admiralty and Maritime Clains to the Federal
Rules of Civil Procedure (28 U.S.C. Appendix} is amended by striking 10 days' and inserting ~3( days’.

SEC. 4. BURDEN OF PROOF IN FORFEITURE PROCEEDINGS.
Section 615 of the Tariff Act of 1930 (19 U.S.C, 1615) is amended to read as follows:
*SEC. 615. BURDEN OF PROOF IN FORFEITURE PROCEEDINGS.
LY m_ ' ‘ '

*(1) all suits or actions (other than those arising under section 592) brought for the forfeiture of any vesscl,
vehicle, aircrafl, merchandise, or baggage seized under the provisions of any law relating (o the collection of
dutics on imports or tonnage; and ’

*(2) in all swits or actions brought for the recovery of the value of any vessel, vehicle, aircraft, merchandise,
or baggage, because of vielation of any such law,;

the burden of proof is on the United States Gowmﬁcnt toy establish, by clear and convincing evidence, that the
property was subject to forfeitare.’,

SEC. 5. CLAIM AFTER SEIZURE,
Section 608 of the Tariff Act of 1930 (19 U.S.C. 1608) is amended to read as follows:

“SEC. 608. SEIZURE; CLAIMS: REPRESENTATION.

*(a) TN GENERAL- Any person claiming such vessel, vehicle, aircratt, merchandise, or baggage may at any time
within 30 days from the date of the first publication of the notice of seizurc file with the sppropriate custums
officer a claim stating his interest therein. Upon the filing of such claim, the customs officer shall transmit such
claim, with a duplicate list and description of the articles seized, to the United States attorney for the district in
which seizure was made, wha shall proceed to a condemnation of the merchandise or other property in the
manner prescribed by law.

*(b) COURT-APPOINTED REPRESENTATION- If the person filing a claim under subsection (a), or & claim
regarding seized property under any other provision of law that incorporates by reference the seizure, forfeiture,
antl condemnation procedures of the cusinms laws, is financially unable to obtain representation of counsel, the
court may appoint appropriate counsel to represent that person with respect to the claim. The court shall set the
compensation for that representation, which shall-- ‘

*(1) be equivalent to that provided for conrt-appeinted representation under section 3006A of title 18,
United States Code, and :

*(2) be paid from the Justice Assets Forfeiture Fund established wnder section 524 of title 28, United States
Code.".

SEC. 6. RELEASE OF SEIZED PROPERTY FOR SUBSTANTIAL HARDSHIP.

Section 614 of the Tariff Act of 1930 (19 U.S.C. 1614) is amended—

(1) by inserting before the first word in the scction the following: “(a) RELEASE UPON PAYMENT- '; and ’
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{2) by adding at the end the following:
*(b) RELEASE OF SEIZED PROPERTY FOR SUBSTANTIAL HARDSHIP-

"(1) REQUEST FOR RELEASE- A claimant is entitled to immediate release of scized property if continued
possession by the United States Government would cause the claimant substantial hardship, such as
preventing the functioning of a business, preventing an individoal from working, or leaving an individual
homeless. A claimant seeking releass of property under this subsection must request possession of the
property from the appropriate customs officer, and the request must set forth the basis therefor. If within 10
days after the date of the request the property has not been released, the claimant may file a complaint in any
district court that would have jurisdiction of forfeiture procesdings relating to the property setting forth—-

“(A) the nature of the claim to the seized property;

*(B) the reagson why the continued possession by the United States Government pending the final
disposition of forfeiture proceedings will cause substantial bardship to the claimant; and

*(C) the steps the claimant has taken to secure release of the pr upcrty from the appropriate customs
officer. ‘

*{2) RETURN OF PROPERTY- If a complaing is filed wncler paragraph (1), the district court shall order that
the property be returned to the claimant, pending completion of proceedings by the United States
Government to obtain forfeiture of the property, if the claimant shows that--

*(A) the claimant is likely to demonstrate 4 possessory interast in the sgized property. and

*(B) continued possession by the United States Govemment of the seized property is likely to cause
substantial hardship to the claimant.

The court may place such conditions on release of the property as it finds are appropriate to preserve the
availability of the property ar its equivalent for forfeitre.

*(3) TIME FOR DECISKON- The district court shall render a decision on a complaint filed under paragraph

(2) no later than 30 days after the date of the filing, unless such 30-day limitation is extended by consent of
the parties or by the court for good cause shown.'.

SEC. 7. JUSTICE ASSETS FORFEITURE FUND.
Section 524(c) of title 28, United States Code, is amended—

{1) by striking out *law enforcement purposes--' in the mattér preceding subparagraph (A) in pamgraph (1)
and inserting “purposes—"

(2) by redesignating the final 3 subparagraphs in paragraph (1) as subparagraphs (I}, {I), and (K),
respectively,

(3) by inserting after subparagraph (G) of paragraph (1) the following new snbparagraph:

‘o) Iiaymcm of court-awarded compensation for representation of claimants pursuant to section 608(b) of
the Tariff Act of 1930;"; and

{4) by striking out "(H)' in subparagraph (A} of paragraph (9) and inserting “()".

SEC. 8. CLARIFICATION RFGARDIN(‘ FORFEITURES UNDER THE CONTROLLED
SUBSTANCES ACT.




(2) IN GENERAL- Section 511(a) of the Controlled Substances Act (21 U.S.C. 881(a)) is amended—

{1) i paragraph (4)(O), by striking “without the knowledge, consent, or willful blindness of the owner.' and
inserting "either without the knowledge of that owner or without the consent of that owner.

(2) in each of paragraphs (6) and (7), by striking " without the knowledge or consent of that owner.' and
inserting “either without the knowledge of that owner or without the congent of that owner.',

(b) SPECIAL RULE-

‘(I}“GENERAL".‘LY‘—* Séctiﬂn 511 of the Controlled Substances Act (21 U.S.C, 881) is amended by adding at
the end the following:

"(I) For the purposes of this section, property shall not be considered to have been used for a proscribed use
without the knowledge or without the consent of the owner of an interest in that property, if (hat owner was
wilfully blind to, or has failed to take reasonable steps to prevent, the proscribed use.’.

(2) CONFORMING TECHNICAL AMENDMENT- The subsection (1} of section 511 that relates to an
agreement between the Attorney General and the Postal Service is redesignated as subsection k).

SEC. 9. APPLICABILITY. |

The amendments made by this Act apply with respect to claims, suits, and actions filed on or after the date of the
enactment of this Act.
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STATEMENT OF THE CASE
This case involves the forfeiture of the assets of the

criminal defendant in the prosecution United States v. Tom Henrvy,

et al. On August 25, 1992, the Uni;eq States District Court for
the Middle District of Tennessee entered a preliminary order of
forfeiture, pursuant to 18 U.S.C. § 982(a) (1), directing
convicted defendant Tom Henry to forfeit the pecuniary sum of
$191,206.80 to the federal government.® The court thereafter
entered an amended preliminary order of forfeiture, pursuant to
18 U.S.C. § 982(b) (1) and 21 U.S.C. § 853(p), requiring the
forfeiture of "substitute" broperty in place of the $191,206.80
previously ordered forfeited.? This "substitute" property
includes the real property located at 101 Ewing Court, Lebanon,
Tennessee -- the property at issue in this appeal.

On January 15, 1993, éppe$1ant Jo-Ann Henry, spouse of
convicted defendant &om Henry, filed a petition for a hearing to
adjudicate her alleged third-party interest in the subject real
property.®? She later filed a motion challenging the constitu-
tionality of the "ancillary hearing" statute, 21 U.S.C.

§ 853(n).* On April 22, 1993, the government filed a motion to

dismiss the Jo-Ann Henry'’s petition.

'R. 270; Preliminary Forfeiture Order.
°R. 340; First Amended Preliminary Order of Forfeiture.

R. 352; Petition by Jo-Ann Henry for Hearing to Adjudicate
Validity of Interest in Property.

‘R. 368; Motion to Declare Enabling Statute Unconstitutional.




On April 18, 1994, the District Court granted in part and
denied in part the government’s motion to dismiss Jo-Ann Henry's
ancillary petition.® The government filed a motion for
reconsideration of that part of the district court order denying
the government’s motion to dismiss.® The District Court denied
this motion.’

On September 1, 1994, the District Court entered a final
order of forfeiture.® This order required forfeiture of the
real property located at 101 Ewing Court, as well as other
assets, as "substitute" property of Tom Henry, in satisfaction of
the pecuniary sum of $191,266.80 previously ordered forfeited.
The court further found that Jo-Ann Henry’s legal interest in the
real property located at 101 Ewing Court was limited to
$23,951.20.° Jo-Amn Henry thereafter filed a timely notice of
appeal.?® ’ ¢

’ STATEMENT OF THE FACTS

Criminal defendant Tom Henry and claimant/appellant Jo-Ann

Henry, husband and wifg; purchased their residence at 101 Ewing

Court in Lebanon, Tennessee [hereinafter "the residence"] in 1989

for $195,000.00. They lived together at this residence from the

5R. 409; Order.

SR. 412; Motion for Reconsideration of Order Denying in Part
the Government’s Motion to Dismiss the Ancillary Hearing Petition
of Jo-Ann Henry. A

"R. 420; Order..

R. 429; Order.

°R. 429; Order at 1.

1R, 430;‘Notice of Appeal.
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date of purchase until Mr. Henry was incafcerated following his
conviction in this case. The residence is solely titled in the
name Jo-Ann Henry, a homemaker, who has never been otherwise
emploved. . Jo-Ann Henry'sfsole source of income since her
marriage has been the earnings of hér husband. (See, Jo-Ann
Henry depo. Vol I, p. 67 and Vol.‘II, pp. 4-5).

Jo-Ann Henry holds nominal title to the residence. Howevef,
the special jury verdict on the Count Four of the superseding
indictment against Tom Henry indisputably.establishes beyond a
reasonable doubt that he: (1) defrauded Medicare; (2) laundered
the proceeds of this fraud ﬁhrough Tennessee Health Services,
Inc. [hereinafter "THS"] and Tennessee Health Care [hereinafter
"THC"]; and then (3) used those same laundered proceeds to
purchase the residence. (R. 242). Tom Henry himself testified
that all of funds used to burcyase the residence, which were paid
by check, came from ﬁis own companies, either THS or THC, and not
from his wife. (Tom Henry, June 5 Transcript at T. 5). Tom
Henry further testified-that he did not maintain a personal bank
account during the period that the residence was purchased;
instead, he occasionally deposited funds derived from his own
companies, THS or THC, into his wife’s checking account and then
drew upon £hose funds to pay all or a substantial part of the
purchase price for the residence. (Tom Henry at T. 2119). Tom
Henry admitted that in purchasing the residence, he wrote a
$1,000 earnest money check and two $10,000 checks that comprised

part of the down payment for the residence. (Tom Henry depo.




Vol. II at p. 162; Tom Henry at T. 4). Tom Henry also admitted
that he personally went to the bank and purchased the cashier’s
checks that were used as payment for the residence. (Trial
testimony of Tom Henry at T. 21205. :

The record indicates that a check from THS in the amount of
$35,000 was deposited in Jo-Ann Henry'’s checking account on July
27, 1989. (R, 376; Motion to Dismiss Ancillary Hearing Petition
of Jo-Ann Henry, Exhibit 1). ' Later that day, Tom Henry used a
check drawn on this account, in the amount of $34,123.67, to
purchase a cashier’s check that was subsequently used in
purchasing the residence. KR. 376; Motion to Dismiss Ancillary
Hearing Petition of Jo-Ann Henry, Exhibit 1; Trial testimony of
Tom Henry at T. 2120). On August 31, 1989, a THS check in the
amount of $23,951.20 was exchanged for a cashier’s check that
subsequently was used in pﬁrchgsing the residence. (R. 376;
Motion to Dismiss Anéillary Hearing Petition of Jo-Ann Henry,
Exhibit 1). On October 2, 1989, a THS check in the amount of
$23,951.20 was given to-Tony Watson in partial payment for the
residence. (R. 376; Motion to Dismiss Ancillary Hearing Petition
of Jo-Ann Henry, Exhibit 1). On December 4, 1989, January 10,
1990, and February 16, 1990, Tom Henry used THC checks, each in
the amount'of $23,951.00, to complete payment for the residence.
(R. 376; Motion to Dismiss Ancillary Hearing Petition of Jo-Ann
Henry, Exhibit 1).

Jo-Ann Henry testified that Tom Henry personally made all of

the payments to purchase the residence (Jo-Ann Henry depo. Vol.
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II, pp. 99-103). She further testified that Tom Henry paid the
property taxes for the residence. (Id. at p. 88).

Tony Watson, the seller of the residence, testified that he
received all of the purchase monies for the residence at Tom
Henry'’'s office and generally from TémrHenry directly. (Tony
Watson at T. 1652-53). Watson also testified that Tom Henry
signed the checks used in making these payments. (Watson at T.
1648-1654). Tom Henry paid Watson an additional $10,000-$12,000
for improvements Watson agreed to make to-the residence (e.g.,
installation of a patio, entrance walls, front lights and minor
interior work) shortly after its purchase. (Watson at T. 1653).
Tom Henry paid for these improvements with a check drawn on THC
and signed by Tom Henry. (Watson at T. 1653). Finally, Tom
Henry even admitted to making all of the mortgage payments on Jo-
Ann Henry's prior home from Noyember 1983 to the date that home
was sold. (Trial Teétimony of Tom Henry, 2172-2173).

Tom Henry claimed that he placed title to the residence in
the name of Jo-Ann Henry to provide her with security for the
value to the home she had brought into their marriage -- a home
that was her’s by virtue of her previous marriage. (Tom Henry
Depo. at 163). However, Tom Henry was unable to explain why he
placed titie to the residence, which was purchased for S207,000,
in the name of Jo-Ann Henry, when the proceeds from the sale of

Jo-Ann Henry’s former home totalled only $69,000; he attributed

this apparent largesse to his affection for Jo-Ann Henry. (Id.

at 164).




Tom Henry even admitted to placing all of his assets in Jo-
Ann Henry'’'s name. (Tom Henry Depo. at 117-120, 128-1292, 160-161,
163, 169-170, 172).. He testified, consistent with this

assertion, that he purchased a lot next door to the residence and

¢

placed title to this property in Jo-Ann Henry'’s name. (Trial
Testimony of Tom Henry, June 5 at 17-18). Jo-Ann Henry confirmed
this fact. (Jo-Ann Henry depo. Vol. II, p. 75). Jo-Ann Henry

further testified that she neither was involved in, nor did she
make any financial contribution to, the pﬁréhase of this lot.
(Jo-Ann Henry depo. Vol. II, p. 75-76).

Tom Henry'’'s unusual methods of purchasing property were not
limited to his real property acquisitions. Indeed, John Greer,
Jr., a business associate of Tom Henry'’s, testified that he and
Tom Henry engaged in a sham purchase of THS in March, 1989, the
same year the residence was pu§chased. (Trial Testimony of John
Greer at T. 1171-1174, 1180-1181).

Jo-Ann Henry asserts that-of the $195,000 paid by Tom Henry
to Mr. Watson in purchasing the residence, she personally
contributed only the funds used in making the partial payment of
$23,951.20 on October 29, 1989. (Jo-Ann Henry depo. Vol. II, p.
82). She alleges that these funds derived from the equity she
realized f}om the 1989 sale of her prior home. Tom Henry
acknowledged at trial that his wife had received approximately
869,000 from the sale of her prior residence. (Tom Henry, June 5
transcript at T. 11). Jo-Ann Henry testified that, of this

amount, other monies were expended on the acquisition of personal
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property.* She testified that she had no other independent
source of income during this period -- that she was unemployed,
had nevér been employed, and had no source of other income except
for funds given to her by Tom Henry. (Jo-Ann Henry depo. Vol. I,
P. 7; Vel. II, pp. 4-5). Tom Henry: in turn, unequivocally
testified that the funds used in purchasing the residence were
derived from his companies, THC and THS. ‘(Tom Henry, June 5
transcript at T. 5).

This testimony is confirmed by the jﬁry's special verdict of
guilty on the substantive criminal counts against Tom Henry.
Count Four of the superseding indictment charged that Tom Henry

defrauded Medicare, laundered the proceeds of his fraud thereof

through THS and THC, and then used those same laundered proceeds

to purchase the residence. (R. 242) The jury’s verdict on this
count is reflected in the Verd;ct Form, which states as follows:

(4) With }egard to the charge in Count Four of
the indictment, that between in or about July, 1989 and
in or about July, 1990, in the Middle District of
Tennessee, TOM HENRY obtained by fraud and
intentionally misapplied property that was valued at
$5,000 or more, and was under the care, custody, and
control of Tennessee Health Services, Inc., to wit:
furids were taken by TOM HENRY out of Tennessee Health
Services, Inc., in the amount of approximately
$191,206.80 which funds were used to purchase Mr.
Henry’'s personal residence and an adiacent lot in

“For example, she testified to spending $5,000 on a bedroom
suite; $13,000 on dining room furniture; $2,500 on den furniture;
$1,000 on two pedestal tables; $1,350 on a French Commode; $2,500
on den furniture; $2,400 on paintings; $8,000 on a lost furniture
deposit; $2,000 on a canopy bed; $1,500 on a highboy chest; $500 on
a vanity chest; $3,500 on a glass bookcase; $1,000 on a foyer
table; $150 on a foyer pedestal; $350 on master bath stools; and
$600 on Christmas decorations. (Jo-Ann Henry Depo, Vol. II, p. 20-
22, 24, 26, 38-40). :




violation of Title 18, United States Code, we find the
defendant TOM HENRY:

Guilty: _X

Not Guiity: —
(Emphasié added). (R. 242). The jury, theréfore, found beyond a
reascnable doubt -- and certainly beyond peradventure in thié
case -- that Tom Henry, not Jo-Ann Henry, purchased the residence

-- and, indeed, did so with the proceeds of his fraud scheme.
Count 36 of the superseding indictment, the criminal
forfeiture count, requested that the jury return a verdict of
"Forfeit" or "Not Forfe%t" as to each of three items of property:
(1) the residence; (2) the lot adjacent to the residence; (3) the
pecuniary amount of $191,206.80. (R. 181). The jury returned a
verdict of "ﬁot Forfeit" as to the residence and adjacent lot,
but returned a verdict of "Forﬁgit“ as to the pecuniary sum of
$191,206.80. It is criticaliy{impcrtant to note that this
pecuniary sum is identical to in amount to the funds used by Tom
Henry in purchasing the residence and adjacent lot -- as
established by the jury’s special verdict of guilty on Count
Four. It is likewise critically important to note that the jury

was not asked‘to consider whether the residence constituted

"other property of the defendant" Tom Henry.'?

2The jury’'s verdict on the forfeiture count may be explained
in any number of ways -- all of them speculative. The jury may
have concluded that Tom Henry purchased and improved the residence,
but did so with legitimate funds and spent his fraud proceeds
elsewhere. In all likelihood, however, the forfeiture verdict may
be explained as an effort to prevent a multiple recovery by the
government. The verdict form asked the jury to return a verdict of
forfeiture against two pieces of real property -- the residence and
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ARGUMENT
I. STANDARD OF REVIEW
Petitioner/Appellant Jo—Ahn Henry challenges the factual
dete;minations and legal conclusions of the pistrict Court, as
well as thé constitutionaiity of thé Jancillary hearing" statute,
21 U.S.C. § 853(n). Findings of fact may be reversed only if

found to be clearly erroneous; conclusions of law are subject to

de novo review by this Court. Freeman v, Laventhol & Horwath, 34

F.3d 333, 338 (6th Cir. 1994). The constitutionality of a
statute is a question of law subject to de novo review. Id. at
342, |

II. THE DISTRICT COURT CORRECTLY RULED THAT THE RESIDENCE

CONSTITUTES PROPERTY OF DEFENDANT TOM HENRY AND THEREFORE
WAS PROPERLY FORFEITABLE AS A SUBSTITUTE ASSET

A. Introduétion

This case require intérpr?tation of two prévisions of the
criminal forfeiture statute, 21 U.S.C. § 853(n) and (p). These
provisions are incorporated by reference in the money laundering
criminal forfeiture statute at issue in this case. See 18 U.S.C.
§ 982 (b) (1).

The so-called "substitute assets" provisions of 21 U.S.C.
§ 853 (p), permit the forfeiture of "substitute property" of a
convicted Eﬁiminal defendant in certain enumerated circumstances.

Subsection (p), as it pertains to this case, states as follows:

adjacent lot -- or a pecuniary sum equal in amount to the funds
used in purchasing the two pieces of real property. Faced with the

apparent prospect of granting the government multiple recoveries

(i.e., the real property and the funds), the jury returned a
verdict of forfeiture only as to the funds.

9




(p) Forfeiture of substitute property

If any of the property [directly subject
to forfeiture under the provisions of
§ 853 (a)], as a result of any act or omission
of the defendant --

(1) cannot be located'upon the exerc1se
of due diligence .

the court shall order the forfeiture of any
other property of the defendant up to the
value of [the property directly subject to
forfeiture.

21 U.8.C. § 853(p) (underscorlng added)

Jo-Ann Henry contends that thlS prov181on does not apply to
the residence, because title to this property was placed in her
name, not that of her convicted husband, Tom Henry. As more
fully set forth below, this assertion simply ignores the salient
facts that Tom Henry paid for nearly all of this property with
his own earnings and that the District Court protected what small
part Jo-Ann Henry coptributed éo the purchase of the property.
Hence, under controlling law, the property is rightly considered
to be Yother property" of the convicted defendant Tom Henry,
notwithstanding that nomlnal legal title to the property was held
by Jo-Ann Henry.

The second provision at issue in this case, 21 U.S.C.

§ 853 (n), provides limited affirmative legal defenses to certain
third-parties (i.e., non-defendant) asserting a legal interest in
the property subject to forfeiture. A third-party holding a
cognizatble legal interest is authorized to petition the court
for a hearing "to adjudlcate the validity of his alleged interest

in the property." 21 U.S.C. § 853(n)(2). This hearing is held
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before the court alone, without a jury. Id. The statute

provides protection against forfeiture of the third-party’s

Y Yy 1

interest if he establishes, by a preponderance of the evidence,

either that he: (1) held an interest in the property superior to

¢

that of the defendant "at the time of thé commission of the acts

which gave rise to the forfeiture;" or (2) is a bona fide

I r

ke

purchaser for value or an interest in the property and was, at

the time of the purchase, reasonably without cause to believe

that the property was subject to forfeiture. 21 U.S.C. §

SN

853 (n) (6). As noted, this provision applies only to persons

iﬁ asserting a cognizable %“legal interest" in property ordered

,« forfeited to the United States. 21 U.S.C. § 853 (n) (2).

i* As more fully set forth below, Jo-Ann Henry'’s nominal legal
foe title was insufficient to give her a cognizable legal title in

P

the residence, given that the property was paid for and improved
almost entirely with funds derived from her husband’s income.

Moreover, even assuming arguendo that Jo-Ann Henry’s nominal

> OO

title was sufficient to.establish a cognizable legal interest,

she failed to establish, by a preponderance of the evidence,

K

-

either that: (1) her interest in the property was superior to
that of her convicted husband at the time of the commission of
the acts giving rise to the forfeiture; or (2) she qualifies as a
bona fide purchaser for value of her right, title, or interest in

the property who was, at the time of the purchase, reasonably

LT O O

without cause to believe that the property was subject to

forfeiture.

>
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B. The Residence Qualifies as Property of Convicted
Defendant Tom Henrv

The "substitute asset" provisions of 21 U.S.C. § 853 (p)
authorize a court to order the forfeiture of "any other property
of the defendant" up to the value of property otherwise directly
subject to forfeiture in five‘enumerated circumstances. The
circumstance at issue in this case is where the property
otherﬁise directly subject to forfeiture "cannot be located upon
the ekercise of due diligence." See 21 U.S.C. § 853 (p)(1). The
government sougnt to forfeit Tom Henry'’s enormous financial
interest in the residence as a "substitute asset" in satisfaction
of the jury’s verdict of foreiture in the pecuniary sum of
$191,206.80. The District Court, in ordering "substitution" of
this interest, correctly concluded that it constituted "other
property of the defendant"'Tom‘ﬁenry under § 853(p)¢

Briefly to summarize the évidence set out in greater detail
supra at 3-8, Tom Henry himself testified that he personally
paid virtually the entire purchase price of the residence out of
his income from THS or THC. He also used this income to pay for
certain improvements to the property. Jo-Ann Henry testified
that she only personaily contributed the funds used to make a
partial payment for the residence of $23,951.20. These funds
derived from equity realized upon the sale of her prior
residence.’® Jo-Ann Henry testified that she had no other

independent sources of income -- she was unemployed, had never

131t is important to note that the District Court fully
protected her interest to the extent of this investment.
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been employed, and was otherwise financially dependent on funds
given to her by Tom Henry.

Further and indisputable evidence of Tom Henry’s heavy
financial contribution to the purchasg of the residence is
provided by the jury’s "special verdict" of guilty on Count Four
of the supersediﬁg indictment. As noted supra at 7-8, the jury
found beyond a reasonable doubt that Tom Henry used funds
obtained through his fraud, in the amount of approximately
$191,206.80, "to purchase [his] personal residence and [the]
adjacent lot." (R. 181). Hence, Tom Henry’'s enormous financial
investment in the residence has been established bevond a
reasonable doubt. The residence accordingly qualifies as "other
property of the defendant" pursuant to 21 U.S.C. § 853(p). See
Braxton v. United SBtates, 858 F.2d 650, 654-65 {(11th Cir. 1988);
United States v. Kramer, 867 F¢ Supp. 707, 738 (S.D. Fla.

1991).** See also United States v. Ben-Hur, 20 F.3d 313, 316-

318 (7th Cir. 1994) (property paid for by criminal defendant, but
held in the name of a nominee at the time of its involvement in
criminal activity, directly subject to forfeiture as property of
the defendant).

Such property may be substituted in satisfaction of the

forfeiture judgment, subject only to the limitations and defenses

*  Both Braxton and Kramer involved construction of the

ancillary hearing provisions of the RICO criminal forfeiture

statute, 18 U.S.C. § 1963(1). These provisions are virtually
identical to the ancillary hearing provisions of the statute at
issue in this case, 21 U.S.C. § 853(n). Therefore, cases

interpreting 18 U.S.C. § 1963 (1) are 1nstruct1ve as to the meaning
of 21 U.S.C. § 853 (n).

13




set forth in 21 U.S.C. § 853(n). The issue therefore arises
whether, and to what extent, Jo-Ann Henry holds a legally
cognizable and protected interest in the residence under the

provisions of § 853 (n).

C. Jo-Ann Henry Failed to Sustain Her Burden of

Demonstrating a Cognizable lLegal Interest in
the Residence Bevond Her Personal

Contribution to the Purchase Price; She
Holds Title as a Mere Nominee

Jo-Ann Henry asserts that she has a cognizable legal
interest in the entire residence, notwithéténding her limited
contribution to the purchase price, simply because legal title
was placed in her name. . Under the controlling statute, 21 U.S.C.
§ 85§(n), she bears the burden of establishing that she possesses
such a cognizable legal interest in the property.'® She clearly
failed to sustain this burden as to that substantial part of the
residence property represehting the financial interest and
investment of her husband Tom, Henry.

Federal courts, in both criminal and civil forfeiture cases,
have consistently rejected the proposition that bare, legal title
is sufficient to establish a legally cognizable ownership

interest.!® Indeed, courts have routinely rejected petitions

15See 21 U.S.C. § 853(n) (2), (3) and (6); S. Rep. No. 225, 98th
Cong., 2d Sess. at 209, xeprinted in 1984 U.S.C.C.A.N. 3182, 3392.
See also United States v. Campos, 859 F.2d 1233, 1235 n.3 (6th Cir.
1988). Accord United States v. De Ortiz, 910 F.2d 376, 381 n.8
(7th Cir. 1990). - :

%See, e.g., United States v. A‘Single Family Residence, 803
F.2d 625 (11th Cir. 1986) (disregarding legal title held by nominee

where the criminal defendant actually purchased the property);
Decker v. United States, 837 F.Supp. 1148 (M.D.Fla. 1993) (mortgage
possessed by criminal defendant’s attorney was a sham; therefore,
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filed in ancillary hearings by title-holders where the evidence
established that the property in question had been paid for by a
criminal wrongdoer, but legal title had been placed in the name
of another person. See Braxton v. United States, 858 F.2d 650,
654-65 (11th Cir. 1988); United States v, Kramer, 807 F. Supp.
707, 738 (S.D. Fla. 1991). Courts similarly have rejected

arguments by criminal defendants that they did not own property,

which they had previously purchased, at the time an offense

involving the property was committed, because nominal title had

been placed in the name of a third party. See United States v.
Ben-Hur, 20 F.3d 313, 316-319 (7th Cir. 1994).

This Court too has previously recognized the need to look
beyond bare legal title in order to prevent criminals from
avoiding forfeiture by having the nominee owner assert a claim of

innocent ownership. United Stgtes v. 526 Liscum Drive, Dayton,

Montgomery, 866 F.2d 213, 217 (6th Cir. 1988):

The intent of the forfeiture provision of the
Controlled Substances Act is to deprive
criminals of the tools by which they conduct
their illegal activities. A failure to look
beyond bare legal title would foster
manipulation of nominal ownership to
frustrate this intent.

(Citations omitted). The holding of the foregoing cases -- that

nominee ti&le—holders of property purchased by criminal

the attorney’s could not assert a third-party interest in the
criminally forfeited property); United States v. Lot 9, Block 1.
Village East Unit 4, 704 F.Supp. 1025, 1029 (D.Colo. 1989) (denying
claims of record title owners; finding that the true owner was the
criminal wrongdoer who continued to maintain the residence, to pay

the mortgage, taxes, etc. and to be involved in sales negotiations
involving the property). ‘

15
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wréngdoers lack any cognizable legal interest in the property --
fully comports with the policies and legislative purpose behind
the criminal forfeiture statutes.

The overriding purpose of criminal forfeiture is to "strip
these offenders [racketeers and‘drué éealers] and organizations
of their economi; power." S. Rep. No. 225, 98th Cong., 2d Sess.
at 191, reprinted in 1984 U.S.C.C.A.N. 3182, 3374. Congress,
when it enacted the two subsections at issue in this case, 21
U.S8.C. § 853 (n) .and (p), recognized that ;a'person who
anticipates that some of his property may be subject to criminal
forfeiture has nét only :ran obvious incentive, but also ample
opportunity, to transfer assets . . . and so shield them from any
possibility of forfeiture." S. Rep. No. 225, 98th Cong., 2d
Sess. at 195, reprinted in 1984 U.S.C.C.A.N. 3182, 3378. It
accordingly enacted a number o? provisions -- provisions such as
the "substitute assets" provisions of 21 U.S.C. § 853(p), the
narrow affirmative defense provisions of 21 U.S.C. § 853(n), and
the "relation-back" provisions of 21 U.s.C. § 853 (¢) -- to guard

against such transfers.'” See generally Ben-Hur, 20 F.3d at 319

7 Congress explained that the "substitute assets" provisions

of 21 U.S.C. § 853(p) were enacted to counteract what it called
"one of the most serious impediment to significant criminal

forfeiture" -- permitting a criminal defendant to "succeed in

avoiding forfeiture by transferring his assets to another, . . . or
taking other actions to render his forfeitable property unavailable
at the time of conviction." 8. Rep. No. 225, 98th Cong., 2d Sess.
at 201, zxeprinted in 1984 U.S.C.C.A.N. 3182, 3384. Moreover,
Congress codified the common law relation-back doctrine "to permit
the voiding of certain pre-conviction transfers" and to "close a
potential Iloophole in the law whereby the criminal forfeiture
action could be avoided by transactions that were not ‘arms’
length’ transactions." S. Rep. No. 225, 98th Cong., 24 Sess. at
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(discussing legislative intent and policy behind the 1984
amendments to 21 U.S.C. § 853; citing cases).

Of particular interest in this case is the fact that
Congress, in enacting the very narrow%y tailored affirmative
defense provisions of 21 U.S.C. § 853(n) -- under which Jo-Ann
Henry claims standing -- expressly stated that the provision

"should be construed to deny relief to third parties acting as

nominees of the defendant or who have kndwipgly engaged in sham
or fraudulent transactions. S. Rep. No. 225, 98th Cong., 2d
Sess. at 209 n.47, xeprinted in 1984 U.S.C.C.A.N. at 3392 n.47
(emphasis added). The foreéoing case law and this clear and
explicit statement of congressional intent clearly establish that
Jo-Ann Henry'’s nominal title to the residence does not suffice to
create a‘legally cognizable interest in the entire property under
21 U.S.C. § 853(n). o

The sworn recora and the jury verdict offer compelling
evidence, that Tom Henry holds a substantial financial interest in
the residence notwithstanding that legal title is in the name of
Jo-Ann Henry. Indeed, Tom Henry'’s pattern of placing all of his
assets ih Jo-Ann Henry’s name, his illegal activity, and his
payment for the residence out of his personal income creates a

fairly compelling inference that the titling of the subject

residence in appellant’s name was nothing more than a sham

200-01, reprinted in 1984 U.S.C.C.A.N. at 3383-84.

17




transaction designed to defeat the federal forfeiture laws.?!®

The court below ordered the forfeiture of the subject residence
as a substitute asset. (R. 429, Order at 2). It accordingly
concluded, quite correctly, that thg ;esidence represented "other
property" of Tom Henry. At that same time, the court recognized
that Jo-Ann Henry’s interest in the subject property was limited
to $23,951.20, and granted her that sum from proceeds from the

sale of the residence.?® (R. 429, Order at 1, 2) It merely

18 It may fairly be inferred that Tom Henry placed the

property in Jo-Ann Henry’s name solely for the purpose of avoiding
forfeiture and not, as he claimed, to give her security for the
home that she brought into the marriage and otherwise out of
affection for his spouse. First, Tom Henry testified that he place
all his assets in his wife’s name, not just that of the residence.
For example, he placed title to the lot adjacent to the residence
in his wife’s name even though she contributed nothing to the
purchase of this 1lot. Second, he admitted to engaging in sham
transactions with business associates. John Greer, Jr., a business
associate of Tom Henry’'s, testified that he engaged in a sham
purchase of THS with Henry in March, 1989. Third, many of Tom
Henry’s rationalizations for his actions arguably defy common sense
and logic. For example, he was unable to explain why he titled the
residence in Jo-Ann Henry’s name, as security for the equity value
of her prior home that she brought to the marriage, when the
residence was purchased for $195,000, and the proceeds from the
sale of Jo-Ann Henry’s former home totalled only $69,000. Finally,
it seems rather strange that Tom Henry would place title to all of
his property in Jo-Ann Henry’'s name when it was allegedly her
intent to pass that property on to her children rather than back to
Henry. This action would leave Tom Henry penniless if Jo-Ann Henry
predeceased him and carried through with her intent to bequeath the
property to her children.

¥  Jo-Ann Henry will realize significantly more than her
judicially recognized interest in the residence upon its sale by
the United States Marshals Service. She will receive the amount
remaining after satisfaction of the government’s approximately
$143,473.20 interest in the residence and payment of the United
States Marshals Service’s costs relating to the maintenance and
sale of the residence. The house was purchased for $195,000.
Thus, she should realize substantially more than the $23 951.20
that she originally invested. ‘
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rejected her petition as to the remaining portion of the
property’s value -- the portion representing the financial
interest of her convicted husband Tom Henry. |

Moreover, as the next subsection demonstrates, Jo-Ann Henry
failed to sustain her burden of est;biishing an affirmative
defense to the forfeiture even assuming arguendo that she
otherwise had a cognizable legal interest in the entire property
under the statute.

D. Jo-Ann Henry Never Possessed Supérior Right, Title, Or

Interest To That of Tom Henry In The Real
Property Located at 101 Ewing Court At The Time It

Became Subiject To Forfeiture

The ancillary hearing provisions -- enacted simultaneously
with the "substitute assets" provisions in 1984 -- provide
affirmative defenses to third-parties claiming a legal interest
in "property ordéréd forfeited to the United States" pursuant 21
U.S.C. § 853. 21 U.S.C. § 853{n) (2) and (6). Under these
provisions, a third party may successfully defend his interest in
forfeited property if he establishes by a preponderance of the
evidence that he‘eithef; (1) held a legal interest in the
property, superior to that of the defendant, at the time the
crime giving rise to the forfeiture was committed; or (2) is a
bona fide purchaser for value of the property who was, at the
time of purchase, reasonably without cause to believe the

property was subject to forfeiture.?® After relying on the

?°21 U.S.C. § 853(n) (6) (A)-(B); S. Rep. No. 225, 98th Cong.,
2d Sess. at 209, reprinted in 1984 U.S.C.C.A.N. 3182, 3392. See
also United States v. Campos, 859 F.2d 1233, 1235 (6th Cir. 1988).
Lavin, 942 F.2d at 184-85; De Ortiz, 910 F.2d at 380; United States

18




second, bona fide purchaser, defense throughout virtually the
entire ancillary proceeding, Jo-Ann Henry made an eleventh-hour
assertion of the first, superior interest, defense.?* 'She has
now waived reliance on the bona fide purchaser defense®® in
favor of the first, superior intereét,‘defense.

This defense fails for one plain and very simple reason: it
protects only persons who held an interest in the property
superior to that of the defendant "at the time of the commission

of the acts which gave rise to the forfelture of the property"

under section 853. 21 U.S.C. § 853(n)(6)( ) (empha51s added) .
Jo-Ann Henry had no interest whatsoever -- much less an interest
superior to that of her husband Tom Henry -- in either the

residence or the funds used to purchase the residence (beyond the
already-protected funds she contributed 6ut of the equity
realized from sale of her ﬁrip§=home) "at the time of the
commission of the ac&s which gave rise to the forfeiture."

The "acts which gave rise to the forfeiture" in this case
consisted of Tom Henry’s fraud and money laundering scheme.

These acts pre-dated the purchase of the home and continued

V. Bissell, B66 F.Z2d 1343, 1349 n.5 (llth Cir.), cext. denied, 493
U.S8. 876 (1989) '

1 Jo-Ann Henry did not assert that she possessed a superior
right, title or interest in the subject property until the
submission of her Prehearing Memorandum on August 22, 1954. (R.
425).

“?Jo-Ann Henry makes no claim in her brief that she is a bona
fide purchaser for value of the subject property, except as to the
interest already granted her in the ancillary proceedlng. The
government does not contest that interest.
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thereafter. Indeed, as the jury found in its special verdict as
to Count Four of. the superseding indictment, Tom Henry used the
proceeds of his criminal acts in purchasing the residence.?

But regardless of whether the funds used by Tom Henry in
purchésing the residence were legitiméte or illegitimate, the
plain fact is that the funds b;longed to him alone at the time of
the commission of the acts giving rise to the forfeiture in this
case. Jo-Ann Henry had no interest, much less a superior
interesﬁ, in those funds at that critical‘time. Hence, her
assertion of the statutory defense under 21 U.S.C. § 853(n) (6) (A7)
is simply baseless.

Jo-Ann Henry attempts to avoid this rather obvious result by
inviting this Court to rewrite the statute. She argues that the
statutory reference to "the time of the commission of the acts
which gave rise to the forfeit$re of the property" has a special
meaning as applied to "substitute assets" forfeited under 21
U.S.C. § 853(p): namely, the time at which the district court
grants the government’s.motion to substitute assets. This
clearly contrived reading of the statutory language is simply
absurd and has no basis whatsoever in either the relevant case
law, the statutory langauge, or the 1egis1ative‘history°

Indeea, this very Court has interpreted the this phrase, as
it appears in § 853(n) (6) (A) as meaning "the time [the defendant]
committed the criminal acts." United States v. Campos, 859 F.2d

1233, 1239 (6th Cir. 1988). Other courts construing this phrase

%See discussion, supra, at 7-8.
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have reached the same conclusion: that it refers to the criminal
acts of the convicted defendant, not‘entry of an order of
forfeiture by a court.®

This reading fully comports wiFhrthe polestar canon of
statutory construction that "the most authoritative indication of
what Congress intended are the words it chose in drafting the

statute." Lavin, 942 F.2d at 184.%® Congress, in enacting

subsection 853(n), expressly provided that the affirmative
defenses thereunder are tokapply, without distinction, to section
853 in_its entirety.?* Nothing in the legisiative history of
either the "ancillary héariﬁg" provisions of § 853(n) or the
"substitute asset" provisions of § 853 (p) indicates that the
statutory reference to "the time of the commission of the acts
which gave rise to the forfeiture of the property under this

section" in § 853 (n) (6) (A) showld have one meaning as applied to

'

"tainted" assets directly forfeitable under § 853 (a) and an

entirely different meaning as to "substitute" assets forfeitable

“gee, €.9., United States v. Lavin, 942 F.2d 177, 185 (3d Cir.
1991) De Ortiz, 910 F.2d at 380.

2See also United States v. Winters, 33 F.3d 720, 721 (6th Cir.
1994) (applying canon in non-forfeiture context).

2¢8ee,21 U.S.C. § 853(n) (6) (A) (providing affirmative defense
to owners who held a superior legal interest in the property to
that of the defendant "at the time of the commission of the acts
giving rise to the forfeiture of the property under this section").
See also 21 U.S.C. § B853(n)(2) (providing standing to "{alny
person, other than the defendant, asserting a legal interest in
property which has been forfeited under this section").
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under § 853 (p).?” Indeed, both subsection (n) and subsection

(p) were enacted at the same time in 1984; had Congress intended
to draw any distinction between the treatment of "tainted" and
"substitute" assets in the ancillary hearings, it presumably
would have done so expressly.

Further evidence that the phrase in question refers only to
the commission of the criminal acts giving rise to the forfeiture
ma& be found in the use of virtually iden?igal language in 21
U.S.C. § 853 (c).*® This subsection, which also was enacted in
1984, codifies the common law relation-back doctrine and provides
that government’s title “in forfeited property vests "upon

commission of the act giving rise to forfeiture under [§ 853] ."

?’Indeed, the relevant legislative history clearly indicates
that Congress intehded "substitute" assets to be treated the same
as "tainted" assets as regards the affirmative defenses under
subsection 853 (n) (6). Congress, in discussing § 853 (p), stated
that "where property.found to be subject to forfeiture is no longer
available at the time of conviction, the court is authorized to
order the defendant to forfeit substitute assets of equivalent
value." S. Rep. No. 225, 98th Cong., 2d Sess. at 201, reprinted in
1984 U.S.C.C.A.N. 3182, 3384 (emphasis added). Congress then noted
that the ancillary hearing provisions provide for a hearing "to be
held after conviction of the defendant at which third parties
asserting a legal interest in property that has been ordered
forfeited may obtain a judicial resolution of their claims." S.
Rep. No. 225, at 207, 1984 U.S.C.C.A.N: at 3390 (emphasis added).
No distinctions are drawn in the legislative history between
ancillary hearings held as to "tainted" assets versus hearings held
as to "substitute" assets.

2*The common law relation-back doctrine provided that the
government’s title in forfeited property "relates back" to the date
the criminal act giving rise to the forfeiture was committed. See
United States v. Stowell, 133 U.S. 1, 16-17 (1890). Congress, in
enacting § 853 (c), sought merely to codify this doctrine. §. Rep.
No. 225, 98th Cong., 2d Sess. at 200, reprinted in 1984
U.S.C.C.A.N. 3182, 3383 ("Subsection (c) . . . is a codification of
the ‘taint’ theory which has long been recognized in forfeiture
cases" (citing Stowell).
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21 U.S.C. § 853(c) (emphasis added). The legislative history
pertaining to this provision mekes plain that the Congress
understood the bhrase to refer to‘the commission of the criminal
act by thedefendant.29 It is, of_eourse, a "normal" rule of
statutory construction that identicelflanguage used in different
parts of the same act are intended to have the same meaning.?°
Moreover, courts construing the statutory relation-back doctrine
have consistently interpreted "the act giving rise to forfeiture"
as referring to the criminal act of the defendant.31

Jo-Ann Henry finally resorts to the "rule of lenity" in

arguing that the statute should be interperted (i.e., rewritten)

as she would like it. This rule simply has no place in this

253, Rep. No. 225, 98th Copg., 2d Sess. at 201, reprinted in
1984 U.S.C.C.A.N. 3182, 3384, states as follows:

Under this provision, the jury could
render a special verdict of forfeiture with
respect to property usedor acquired by the
defendant in a manner rendering it subject to
forfeiture, irrespective of the fact that it
may have been transferred to a third party

subsequent to the acts of the defendant giving
rise to the forfeiture.

(Emphasis added) .

3Vgee, e.g., Commissioner of Internal Revenue v. Keystone
Consolidated Industries, Inc., U.s. , 113 S. Ct. 2006, 2011

(1993) (citing cases).

3lgee, e.g., United States v. Ben-Hur, 20 F.3d 313, 317 (7th
Cir. 1994); Lavin, 942 F.2d at 185; United States v. Reckmeyer, 836
F.2d 200, 203 (4th Cir. 1987); United States v. Ginsburg, 773 F.2d
798, 801 (7th Cir. '1985), cert. denied, 475 U.S. 1011 (1986);
United States v. Mageean, 649 F.Supp. 820, 826 (D.Nev. 1986), aff’d
mem., 822 F.2d 62 (9th Cir. 1987).
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case.3  Moreover, the rule is confined to criminal prosecu-

tions; ancillary hearings are civil in nature.

E. Jo-Ann Henry Received Full Due Process Under The Fifth
Amendment

Jo-Ann Henry makes a blanket claim that the application of
the rules set forth in 21 U.S.C. § 853(n) violates her due
process rights under the Fifth Amendment. (Appellant’s Brief at
15-22). However, she never clearly states how she was deprived
of due process in this case. The fact of-the matter is that Ms.
Henry has recei&ed full due process protections.

The essence of procedural due process is that individuals

"must receive notice and an opportunity to be heard before the

Government deprives them of property." United States v. James
Daniel Good Real Property, U.Ss. , 114 S. Ct. 492, 488, 500
(1993) (citing cases). Jo-Ann Henry received both adequate

-

notice and opportunity for a héaring prior to the forfeiture of
the residence, in accordance with the statutory mandates.*?
Indeed, Jo-Ann Henry received the benefit of a lenghty and
adversarial ancillary héaring proceeding, conducted in full

compliance with statutory requirements and applicable rules of

328ee U.S. v. Shabani, _  U.S. ___, 115 S. Ct. 382, 386 (1994)
(the rule applies "only when, after consulting traditional canons
of statutory construction, we are left with an ambiguous statute;"
the rule were not be applied based upon a mere possibility of
articulating a narrower construction of a statute (citing cases)).

33gee 21 U.S.C. § 853 (n) (1) (notice); § 853(n) (2) (opportunity
for hearing); § 853 (n) (5)-(6) (procedural elements of hearing).
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procedure. This is as much, if not more, procedural due process
than is required by the cases upon which Ms. Henry relies.*

It must be‘remembered, in assessing the adequacy of
ancillary hearings under the Due Process Clause, that, prior to
1984, the criminal forfeiture statuieé‘provided no form of
hearing for third pérties holding interests in forfeited
property. The bnly'statutory rélief afforded such third parties
was to petition the Attorney General or the Secretary of the
Treasury for remission or mitigation of tﬁe‘forfeiture.35 The
Supreme Court nonetheleés held that this system was |

constitutional.®*® It is.hardly surprising, therefore, that the

ancillary hearing procedures have been found to be in full comply

3#Jo-Ann Henry’s reliance on the James Daniel Good case is
misplaced. That c¢ase merely stands for the proposition that a
property owner must receive prior notice and opportunity for a
adversarial hearing prior to the seizure of real property for
purposes of civil forfeiture. fJo-Ann Henry received much more in
the way of procedural protections than the James Daniel Good
decision would require. .

Jo-Ann Henry also cites United States v. Ripinsky, 20 F.3d 359
(9th Cir. 1994), Assets of Martin, 1 F.3d 1351 (34 Cir. 1993), and
United States v. Flovd, 992 F.2d 498 (5th Cir. 1993), for the
proposition that "substitute assets" should be treated differently
status than "tainted" assets forfeited pursuant to 21 U.S.C. §
853 (a) in the ancillary hearing process. All three of these cases,
however, base their holding that "substitute assets" are not
subject to pretrial restraint solely on the statutory language of
the restraining order provision, 21 U.S.C. § 853 (e), which does not
refer to 21 U.S.C. § 853(p). Nothing in any of these cases
suggests that there is a constitutional basis for distinguishing
between "tainted" and "substitute" assets; nor do they suggest at
all that the procedural provisions of § 853 (n) violate due process.

35See discussion infra, at 36-37.

38calero-Toledo V. Pearson Yacht Léasing Company, 416 U.S. 663,
€80 (1974). See also United States v. Campos, 859 F.2d 1233, 1240

{(6éth Cir. 1988).
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with constitutional requirements.?” The fact that the ancillary
hearing provisions expressly bar trial by jury is addressed

infra, at 34-53.

IT. _THE RESIDENCE WAS FORFEITED AS A SUBSTITUTE ASSET AND

IEREFORE THE JURY VIRDICT OF YNOT FORFEIT" DOES NOT OPERATE

AS RES JUDICATA AS TO THE PROPERTY’S FORFEITABILITY
Jo-Ann Henry argues that the jury verdict of "Not Forfeit"

as to the criminal forfeiture count against the residence in the
criminal case has a preclusive, res judicata, effect as to
forfeiture of the residence as a "substitﬁté asset."
(Appellant’s Brief at 11-15). This argument simply misapplies
the law of res judicata .and collateral estoppel. More ‘
importantly, it simply ignores the jury’s special verdict on
Count Four of the superseding indictment, on which Tom Henry was
convicted. This special verdict form, as noted supra at 7-8,
contains an express findiné byéthe jury -- beyond a reasonable
doubt ~-- that Tom Hehry received funds representing the proceeds
from his fraud scheme and used those funds to purchase the
residence and thé adjacent lot. 1Indeed, if any finding by the
jury should be accorded res judicata effect, it is this finding
that Tom Henry holds a very substantial financial interest in the
residence inasmuch‘as he used funds acquired from THS and THC in
purchasingnthe residence.

But Jo-Ann Henry’s arguments also are without merit as a

matter of law. The jury in the criminal prosecution had to

’See, e.g., United States v. Mageean, 649 F. Supp. 820, 826
(D. Nev. 1986), aff’d mem., 822 F.2d 62 (9th Cir. 1987).
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determine only whether the residence'was "tainted" property
forfeitable under the provisions of 18 U.S.C. § 982(a). The
jury’s verdict of "Not Forfeit" did not conclusively establish
that the residence was not . the property of Tom Henry (e.g., the
jury could have determined. that the‘re81dence was property of Tom
Henry but that the funds used in purchasing the property were not
tainted) .3®

In order to forfeit property as a "substitute asset," by
contrast, the District Court had to deterpiﬁe that (1) tainted
property was unavailable for forfeiture for any of five
enumerated reasons and (2) the asset in question constituted
"other property of the defendant." See 21 U.S.C. § 853(p). 1In
other words, "substitute assets" are, by definition, property of

the defendant that. is not directly subject to forfeiture as

"tainted" property under the pertinent forfeiture statute.?®

**As explained gsupra at n.12, the jury may have returned a "Not
Forfeit" verdict against the residence and the adjacent property
simply to prevent a multiple recovery by the government, given its
verdict of "Forfeit" on the exact pecuniary amount it found had
been invested in the property in its guilty verdict on Count Four.
Or the jury may have forfeited the pecuniary sum, rather than the
residence, in the expectation that this judgment might be satisfied
out of some other assets of Tom Henry. However, the government has
not found any other assets of Tom Henry agalnst which to satisfy
this money judgment of forfeiture.

“United States v. Swank Corp., 797 F.Supp. 497, 502-503
(E.D.Va. 1992) ("An order of forfeiture for substitute assets would
have to be satisfied out of something which was not itself subject
to forfeiture. Any other construction would allow one to satisfy
a substitute forfeiture judgement with property that belongs to the
United States and thereby render meaningless the substitute asset
provision of the statute.")

Jo-Ann Henry attempts to distinguish Swank Corp. from In_re
Assets of Tom Billman, 915 F.2d 916 (4th Cir. 19%4), cert. denied
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For example, substitution of assets may be used, as here, merely
an alternative method of recovering an amount ordered criminally
forfeited -- similar to enforcement of a money judgment -- and as
such may be satisfied out of any other assets in which the
criminal defendant has an ownership interest.®®

It is clear, therefore, that the verdict of "Not Forfeit" in
the criminal prosecution and the judgment forfeiting the
residence as "substitute" property of défendant Tom Henry did not

constitute identical causes of action. Under res judicata, "a.

final judgment on the merits bars further claims by parties or

their privies based on the same cause of action." Montana v.
sub nom. McKinney v. United States, U.S. , 111 8. Ct. 2258
(1991). She states that:

[T]he court in . [Swank Corp.]l, noted with

approval that the government agreed to release
a restrainf on property held as tenants by the
entirety due to the interest of the non-
defendant spouse. Therefore, it can be
assumed that the Swank Corp. court did not
consider Billman to reach assets owned by an
innocent spouse.

(Appellant’s Brief at 18). This is incorrect. The court in Swank
Corp., supra, at 503-04, stated: "Because of the practical

considerations associated with forfeiture of property held as
tenants by the entirety, the government does not object to a
modification of the Restraining Order to release this one property
from restraint." The court made no other statement regarding the
release of the restraint of property held as a tenancy by the
entirety. The gquoted statement clearly does not serve to
distinguish Swank Corp. from In Re Assets of Tom Billman with
respect to forfeiture of "substitute assets" in which a spouse
claims a legal interest.

“°In Re Billman, 915 F.2d 916, 920 (4th Cir. 1990), cert.
denied sub nom. McKinney v. United States, ___ U.S. __, 111 8. Ct.
2258 {(1991); United States v. Ginsburg, 773 F.2d 798, 800-803 (7th
Cir. 1985), cert. denied, 475 U.S. 1011 (1986).
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United States, 440 U.S. 247, 153 (1979). Certainly, the criminal
forfeiture phase of the criminal prosecution and the post-
conviction substititution of assets proceedings are not
"identical causes of action." The first is a cause of action to
forfeit "tainted" assets of a criminal defendant while the second
seeks to forfeit "other property of the defendant" because the
tainted property is unavailable for forfeiture.

Moreover, "[rles judicata prevents litigation of "all

grounds for, or defenses to, recovery that were previously
available to the parties, regardless of whether they were

asserted or determined #n the prior proceeding." Brown V.
Felsen, 442 U.S. 127, 131 (1979). Obviously, the substitution of

assets in satifaction of a money judgment of forfeiture was not a
"ground" that was “available" to the United States until after
the jury returned its verdiét ¢t forfeiture. Such a ground could
not have been "asserted or determined" until after: (1) the jury
returned a verdict of forfeiture; and (2) a court determined that
the property ordered forfeited was unavailable for forfeiture for
one of the enumerated reasons. The government asserted this
"ground" or "cause of action" at the first opportunity after it
realized that there were no other assets of Tom Henry against
which to sétisfy the forfeiture judgment. Finally, the "defense"
of whether a third-party owner of property subject to forfeiture

had a protected property interest under 21 U.S.C. § 853(n) (6) (A) -

(B) clearly was not "available" -- nor was it asserted or
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determined -- when the jury returned its forfeiture verdict in
the criminal case.®

One final point must be clarified regarding Jo-Ann Henry'’s
res judicata argument. Henry alleges in herfbrief that the
United States "conceded that the juéy’§erdict was res judicata
and that the property at 101 Ewing Court as a substitute asset
was not otherwise forfeitable." (Appellant’s brief at 25). That

is absolutely incorrect.*?

497 related doctrine to that of res judicata is collateral
estoppel.

The doctrine of collateral estoppel, or
issue preclusion, applies if three
requirements are met. First,the issue in the
prior trial must have been identical. Second,
the issue must actually have been litigated.
Third, it must have been necessary and
essential to the judgment on the merits.
Conviction in a prior criminal trial,
therefore, does not, dipso facto, collaterally
estop’ claimants ffrom contesting the
forfeiture’

United States v. Three Tracts On Beaver Creek, 994 F.2d 287, 290
(6th Cir. 1993) (civil forfeiture action).

Inasmuch as the issue in the criminal forfeiture in the
instant case was the forfeitability of the residence as the
proceeds of Tom Henry’s illegal activity, and the issues in the
ancillary hearing are whether the residence is "other property" of
Tom Henry and whether Jo-Ann Henry held a superior right, title or
interest in the residence at the time of the commission of Tom
Henry’s illegal acts, the doctrine of collateral estoppel is
inapplicable.

“2  The full statement from the source relied upon by Henry

belies this assertion:

The fact that the jury did not forfeit the
residence and adjacent lot is irrelevant in
the forfeiture of assets by substitution, as
evident from [the United States District
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III. THE ANCILLARY HEARING STATUTE IS CONSTITUTIONAL AND
THEREFORE VIOLATES NEITHER THE FIFTH NOR THE SEVENTH
AMENDMENT ‘

A. Introduction

21 U.S.C. § 853(n) (2), a subsection of the so-called
"ancillary hearing" statute at issue in this case, provides that
such hearings "shall be held before the court alone, without a

Jury. (emphasis added). Jo-Ann Henry challenges the

constitutionality of this provision under both the Seventh

Amendment and the Fifth Amendment. (Appellant’s Brief at 26- 27).

These challenges are entirely without merit for reasons stated
below.

B. No right to jury trial in ancillary hearings.

As noted previously, the ancillary hearing procedure was
created by Congress in 1984 to afford judicial protection to the
legal interests of certain thi;dearties in property previously

ordered forfeited to’the United States.®*® The need for such a

procedure arose because the effect of a criminal forfeiture order

is to vest title to the- forfeited property in the United States

as of the date the crime giving rise to the forfeiture was

‘Court’s] forfeiture of the adjacent lot as a

substitute asset. The jurv’s failure to
forfeit the residence/adjacent lot does not
operate as a bar to the substitution of those
assets to _satisfy the monev forfeiture

"
(Emphasis added; R. 418; Government’s Reply to Jo-Ann Henry'’s
Response to Government’s Motion for Reconsideration) .-

43 See S. Rep. No. 225, 98th Cong., 24 Sess. at 207-09,

reprinted in 1984 U.S.C.C.A.N. 3182, 3350-92.
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committed.* 1In other words, the United States was deemed to be
the outright owner of forfeited property as of the date the
underlying crime was committed.

Prior to the enactment of the ancillary'hearing provisions,

¢

persons holding legal interests in broperty subject to

forfeiture, however innocent, were afforded no direct statutory
right to judiciél protection of their interests. Their only
recourse, at least in the first instance, was to file a petition
for remission or mitigation of the forfeiéufe with the Attorney
General, seeking in essence a "pardon" of their property interest
as a mattef of executive grace.*® This scheme, in which
ﬁforfeiture was ordered without regard to the innocence of third-
party property owners, was not only quite commonplace but was
held to be entirely constitutional as well.*®

In 1984, Congress expfess?d "concern" over "strict
application of [this) principle of discretionary, non-reviewable
administrative decisions on third party claims in the criminal
forfeiture context." S. Rep. No. 225, 98th Cong., 24 Sess. at

208, xeprinted in 1984 U.S.C.C.A.N. at 3391. The Department of

**This legal effect, commonly referred to as the "relation-
back" doctrine has its origin in the common law. See United States
v. Stowell, 133 U.S. 1, 16-17 (1890). This common law relation-
back doctrine was codified as part of the drug forfeiture statute
in 1984. See 21 U.S.C. § 853(c). See also S. Rep. No. 225, 98th
Cong., 2d Sess. at 200, reprinted in 1984 U.S.C.C.A.N. at 3383.

45

See S. Rep. No. 225, 98th Cong., 2d Sess. at 207, reprinted
in 1984 U.S.C.C.A.N. at 3390. Decisions on such petitions were
entirely discretionary and not subject to judicial review. Id.

‘“‘Calero-Toledo, 416 U.S. at 680-90.
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Justice agreed that parties holding certain legal interests in
forfeited property should be entitled to a judicial determination
of their claims. Id. Congress, with the active support of the
Department of Justice, thereafter-enacted the ancillary hearing
procedures. now codified at 21 U.S.Cl é 853 (n). Id.

These procedures. follows upon entry of the order of
forfeiture which, as previously explained, has the legal effect
of vesting in the United States outright ownership of the
forfeited property as of the date of the écﬁ giving rise to the
forfeiture. The government, as outright owner, is required to
publish or serve notice.of the forfeiture order and its intent to
dispose of the property. 21 U.S.C. § 853(n)(1). Any person “
holding a legal interest in the property must file, within a
specified time, a !'petition . . . for a hearing to adjudicate the
validity of his alleged inﬁere§t in the property." 21 U.S.C.

§ 853(n) (2). The court then holds a hearing on the petition(s)
and may afford relief to a petitioner, in the form of amending
the order of forfeiture, if the petitioner proves by a
preponderance of the evidence either that he: (1) held an
interest in the property that was superior to that of the
defendant "at the time of the commission of the act giving rise
to the forfeiture;“ or (2) is a bona fide purchaser for value of
an interest in the‘propérty*who was, at the time of the purchase,
reasonably without céuse to believe that the property ﬁas subject
to forfeiture. 21 U.S.C. § 853(1) (6)(A)-(B). bnce the court

disposes of all petitions, or if no petition is filed, the United
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States is deemed to have "clear title" to the property that is
subject to the order of forfeiture and "may warrant good title to
any subsequent purchaser." 21 U.S.C. § 853(1) (7).

b. The constitutional source of petitipners' objection.

Jo-Ann Henry correctly cites the(Seventh Amendment as the
constitutional source applicable in this case. (Appellant’s
Brief at 28). The post-conviction "ancillary hearing" under the
criminal forfeiture statutes is more in the nature of a civil

proceeding than a criminal prosecution.*” As such, the basis

for asserting a constitutional right to a jury trial in such a

vy

“'See United States v. Lavin, 942 F.2d 177, 181-82 (3d Cir.
1991) ("a hearing to adjudicate the wvalidity of a third party’'s
interest in forfeitable property is not a criminal prosecution,
i.e., an action commenced by the government to secure a sentence of
conviction for criminal conduct" (emphasis added)).
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proceeding would be the Seventh Amendment,*® which provides as
follows: .

In Suits at common law, where the value in
controversy shall exceed twenty dollars, the right of
trial by jury shall be preserved, and no fact tried by’
a jury, shall be otherwise reexamined in any Court of
the United States, than according to the rules of the
common law.

U.S. Const. Amend. VII.
The Seventh Amendment, however, "was never intended to
establish the jury as the exclusive mechanism for fact-finding in

civil cases."®® Indeed, the purpose of the Seventh Amendment,

as stated on its face, was simply to preserve the right to jury

“*The Sixth Amendment provides a right to a trial by jury in
criminal cases and is facially limited only to "the accused”

(i.e., the defendant) in such cases: "In all criminal
prosecutions, the accused shall enjoy the right to a speedy and
public trial by an. impartial jury . . . ." The Supreme Court has

strictly confined the protections afforded by this amendment to
criminal proceedings against an accused. See United States v.

Zucker, 161 U.S. 475{ 481 (189€) ("The sixth amendment relates to
prosecution of an accused person, which is technically criminal
in its nature"). Moreover, even in criminal prosecutions, the

Sixth Amendment right to a jury trial ceases upon conviction or
acquittal. See Cabana v. Bullock, 474 U.S. 376, 384 (1986) ("A
defendant in a criminal. case has the right to have a jury
determine his guilt or innocence"). The constitutional right
does not extend beyond entry of the judgment of conviction to
such post-conviction proceedings as: sentencing, McMillan v.
Pennsylvania, 477 U.S. 79, 93 (1986); Cabana, 474 U.S. at 385-86;
probation revocation, United States v. Czaijak, 909 F.2d 20-24
(1st Cir. 1990) (citing cases); or entry of orders of
restitution, United States v. Solderling, 970 F.2d 529, 534 n.l1l
(9th Cir. 1992), cert. denied sub nom. Solderling v. FDIC, 113 S.
Ct. 2446 (1993).

Jo-Ann Henry is not now and never was "the accused" in any
"criminal prosecution." Moreover, the ancillary hearing is held
only after entry of a judgment of conviction. Hence, she clearly
has no Sixth Amendment right to a jury trial in the post-
conviction ancillary hearing.

“*Atlas Roofing Co. v. OSHA, 430 U.S. 442, 460 (1977).
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trial where it existed at common law at the times the Bill of
Rights was adopted and not "to require a jury trial where none
was required before." *° To be sure, the Seventh Amendment
right "extends beyond the common law forms oﬁ action recognized
at [the] time" the Bill of Rights wéstadopted;51 but it is
equally true that the right does not extend to: (1) actions
against the United States;®? (2) actions commenced by the United
States; and (3) actions at equity.5®

The government submits, for the folléwing reasons, that the
Seventh Amendment does not apply to post—coﬁviction ancillary
proceedings in criminal .forfeiture cases. First, the ancillary
proceeding constitutes an action against the United States as to
which there is no statutory right to a jury trial. Alterna-

tively, if the post-conviction ancillary proceeding is viewed as

‘an action commenced by the'Uni%ed States, it is an action to

‘enforce a "public right" as to which the Seventh Amendment has no

applicatibn. Finally, regardless of who is properly viewed as

commencing the ancillary proceeding, it stands as a proceeding in

equity, analogous to a "quiet title" action, to which the Seventh
Amendment does not apply. These arguments are discussed below.

c. Ancillary hearings are actions commenced by the

5°Id. at 459.
®Curtis v. Loether, 415 U.S. 189, 193 (1974).

*See Lehman v. Nakshian, 453 U.S. 156, 160-162 (1981) (citing
cases) . ‘

®3 Granfinanciera, S.A. v. Nordberg, 492 U.S. 33, 41 and 53
(1989) (enforcement of public right and actions at equity) .
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petitioner against the United States.

It is clear from both the statutory language and legisla-
tive history of 21 U.S.C. § 853(n) that the ancillary proceeding
is, in fact and in effect, an action commenced against the United
States as owner of the property.> %he Supreme Court has long
held that the Seventh Amendment has no application to suits

against the United States, except as Congress has expressly and

unequivocally consented to a jury trial.®® Indeed, "[w]hen

*“For example, subsection 853 (n) (1) requires the government to
publish or serve notice of the order of forfeiture and "of its
intent to dispose of the property." (Emphasis added). 1In response
to this notice, third -parties holding legal interests in the
forfeited property may, within a specified time, file a "petition"
with the court “"for a hearing to adjudicate the validity of [the]
alleged interest in the property." 21 U.S.C. § 853 (n) (2) (emphasis
added) . The petitioner is considered the party seeking relief as
is clear from the requirement that the petition set forth, inter
alia, "the relief .sought," 21 U.S.C. § 853(n) (3), and bears both
the burden of proof and the burden of producing evidence at the
hearing. 21 U.S.C. § 853(n) (4)7(5). The government, by contrast,
appears "in defense of its claim" and "may present evidence. and
witnesses in rebuttal" to the petitioner’s evidence. 21 U.S.C. §
853 (n) (4) . Where the petitioner prevails, the court affords relief
by amending the order of forfeiture previously entered.’ Id.

The legislative history of 21 U.S.C. § 853(n) confirms 'that
the ancillary hearing is in fact and in essence an action against
the United States. For example, it characterizes "claims to
criminally forfeited property" as being "in essence, . .
challenges to the validity of the forfeiture order" from which the
government derives its title. S. Rep. No. 225, 98th Cong., 2d
Sess., at 208, reprinted in 1984 U.S.C.C.A.N. at 3391. It notes
that the burden of proof is on the petitioner and that the

petitioner "will prevall if his claim falls into one of [the] two

categories" set forth in subsection 853(n)(6). - Id. S. Rep. No.
225, at 209, reprinted in 1984 U.S.C.C.A.N. at 3392 (emphasis
added) . Finally, it notes that "[a] third party who fails to

obtain relief under the new ancillary hearing" may still file a
petition for remission or mitigation of the forfeiture with the
Attorney General. Id.

*°See Lehman v. Nakshian, 453 U.S. at 160-62 (citations,
internal quotations, and footnotes omitted).
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Congress has waived the sovereign immunity of the United States,

it has almost always conditioned that waiver upon a plaintiff’s

relinquishing any claim to a jury trial."®® In fact, "[tlhe
appronriate inquiry . . . is whether Congress clearly and

uneggivocally departed from its usual practice in this area, and
granted a right to trial by jury . . . ."¥

Hefe, Congress not only has not departed from its "usual
practlce'" it has “clearly" and "unequlvocally" and affirmatively
stated that "[tl]he hearing [in an ancillary proceeding] shall be
held before the court alone, without a jury." 21 U.S.C.
§ 853 (n) (2) (emphasis added). As previously notsd (supra at 33),
prior to 1984, Congress afforded no statutory protection to the
interests of third parties. This scheme, which effectively
relegated third parties to seeking a discretionary "pardon" of
their property interest frsm the Attorney General, was entirely
constitutional. §gg’Calero—Toledo v. Pearson Yacht Leasing Co.,
416 U.S. 663, 680-90 (1974). By creating the ancillary
proceeding in criminal forfeiture cases, Congress, for the first
time, enabled third parties with legal interests in the property
to file post-conviction petitions challenging the validity of the
forfeiture order and seeking judicial felief in protecting their

interests. This limited waiver of sovereign immunity, in kéeping

5614,

*7Id4. at 162 (emphasis added). Accord United States v. Testan,

424 U.S. 392, 399 (1976); Galloway v. United States, 319 U.S. 372,
388-89 (1943); United‘States v. Sherwood, 312 U.S. 584, 586 (1941);

Wickwire v. Reinecke, 275 U.S. 101, 105 (1927); McElrath v, United

States, 102 U.S. 426, 440 (1880).
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with the "usual practice," specified that the petition would be
heard by the Court without a jury. This limitation clearly does
not contravene the Seventh Amendment.

d. Alternatively, if the ancillary hearing is considered
an action commenced by the United States, it is an
action to enforce a public right to which the Seventh
Amendment does not apply.

Assuming arguendo, that the éncillary hearing procedure is

an action commenced by the United States, it may only be

described as an action to enforce a "public' right" -- the

public’s right, title and interest in property ordered fbrfeited.

It is well-established that the Seventh Amendment doeé not apply
to such actions. '

The Supreme Court, in a case relied upon by Jo-Ann Henry
(Appellant’s Brief at 28), has recognized that "Congress may

effectively supplant a common-law cause of action carrying with

-

. . . . coof .
it a right to a jury, trial with a statutory cause of action shorn

of a jury trial right if that statutory action inheres in, or

lies against, the Federal Government in its sovereign

capacity."®® This doctrine, commonly referred to as the "public
rights" doctrine, also has been summarized as follows:

At least in cases in which "public rights"
are being litigated -- e.g., cases in which
the Government sues in its sovereign capacity
to enforce public rights created by statutes
within the power of Congress to enact -- the
Seventh Amendment does not prohibit Congress
from assigning the factfinding function [to

58Granfinanciéral S.A. v. Nordberg, 492 U.S. 33, 53 (1989) .
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the court or an administrative agency sitting
without a juryl.®®

The Supreme Court has stated that:

‘[I]f a statutory cause of action is legal in

nature, the question whether the Seventh

Amendment permits Congress to assign its

adjudication to a tribunal that does not

employ juries as factfinders requires the

same answer as the question of whether

Article III allows Congress to assign

adjudication of that cause of action to a

non-Article III tribunal.®° ,
As previously noted, Congress constitutionally could -- and did
-- assign the determination of third party claims to forfeited
property to the discretion of the Attorney General prior to 1984.
The Attorney General, in reviewing such claims, sought to protect
the rights of innocent third parties to the forfeited property.
However, the fact-finding function was committed entirely to the
Attorney General. |

By creating the’ancillaryfhearing procedure in 1984,

Congress did no more than to provide an avenue by which third-
parties could obtain a judicial, instead of a purely executive,
discretionary and administrative determination, of their
claims.®® Because Congress previously and validly assigned this

determination to the discretion of the Attorney General, it is

clear that, in creating the judicial, non-jury, ancillary hearing

S°Atlas Roofing Co., Inc. v. OSHA, 430 U.S.442, 450 (1977).

$°Granfinanciera, S.A. v. Nordberg, 492 U.S. at 53-54.

¢1S. Rep. No. 225, 98th Cong., 2d Sess. at 207-09, reprinted
in 1984 U.S.C.C.A.N. 3182, 3390-92.
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provision, it acted fully within its authority under the Seventh
Amendment as interpreted in the "public rights" cases.

e. Regardless of who commences the ancillary hearing
proceeding, such proceedings are most analogous to
quiet title actions, actions at equlty to which the
Seventh Amendment does not apply.

The Supreme Court has- con51stently dlstlngulshed between

actions at law, as to whlchvthe Seventh Amendment rlght to jury
trial is 1mp11cated and actlons at equlty, as to’ whlch there is
no right to a jury trial.® 1In applying this distinction for
purposes of the'Seventh Amendment, the Court has developed the
following test:

To determine whether a statutory action
is more similar to cases that were tried in
courts of law than to suits tried in courts
of equity . ..., the Court must examine both
the nature of the cause of action and of the
remedy sought. First, we compare the
statutory action.to 18th-century actions
brought in the courts of England prior to the
merger of the courts of law and equity.
Second, we examine the remedy sought and
determine whether it is legal or equitable in
nature.®

The second stage of this analysis is more important than the

first.®

f2See, e.g., Wooddell v. Intern. Broth. of Elec. Workers, ___
U.8S. , 112 S. Ct. 494, 497-98, L.Ed.24d (1991) ;

Chauffeurs, Teamsters and Helpers, local No. 391 v. Terry, 494 U.S.

558, 564-65 (1990); Granfinanciera, S.A. v. Nordberg, 492 U.S. at
40-42; Tull v. United States, 481 U.S. 412, 417 (1987); Parsons V.

Bedford, 3 Pet. 433, 477 (1830).

37311 v, United States, 481 U.S. at 417-18 (citations and
footnote omitted). ‘ ‘

Wooddell v. Intern. Broth. of Elec. Workers, U.S. at
112 S. Ct. at 498 (citing cases).
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This Court long ago held that the lienor’s challenge to a
forfeiture proceeding was "in the nature of ‘an intervening

petition in equity." Missouri Inv. Corp. v. United States, 32

F.2d 511 (6th Cir. 1929). More/recently, at least one district
court relied upon this case in holdiné that third party actions
to protect legal interests in property declared forfeited to the
United States under the criminal forfeiture provisions of RICO,
prior to the enactment of the ancillary hearing provisions, were
analogous to actions in equity and, therefofe, no right to trial
by jury applies to such actions.®® This conclusion is clearly
correct as applied to third party petitions in the ancillary -
hearing process for the following reasons.

As noted earlier, the ancillary hea;ing procedure commences
after the order of. forfeiture has vested in the United States all
right, title, and interest in %orfeited property as of the date
of commission of the crime giving rise to forfeiture. 21 U.S.C.
§ 853(c) and (n)(1). If the petitioner prevails, the court
amends the order of forfeiture accordingly. Id. The final
subsection of the ancillary hearing procedure states that:

Following the court’s disposition of all petitions
filed under this subsection, or if no such

petitions are filed . . ., the United States shall

have clear title to property that is the subject
of the order of forfeiture and may warrant good
title to any subsequent purchaser or transferee.

®*Schwartz v. United States, 582 F. Supp. 224, 227 (D. Md.
1984) ("Having determined that the plaintiff states a cause of
action in eqguity, the Court rules that he is not entitled to a jury
trial under the Seventh Amendment”). :
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21 U.S.C. § 853(n) (7) (emphasis added). It is clear from the
procedures employed in the ancillary hearing process generally
and from the provisions of the last subsection in particular,

that the process is most akin to a "guiet title" action -- an

¢

action at equity.

Suits to quiet title or to remove clouds on title developed
from what were anciently termed bill quia timet or bills of
peace, actions that originated in and appertained to court of
chancery. A bill quia timet served "to rém@ve a cloud upon
title" so as "to prevent future litigation respecting the
property by removing existing causes of controversy as to its
title."®® The Supreme Court has acknowledged that "[blills quia
timet . . . belong to the ancient jurisdiction in egquity" and
became part of "the jurisdiction in equity of the courts of the
United States."® Clearly,'the;courts of the United States,
sitting in equity, have jurisdiction to remove clouds upon

title.®® A suit to quiet title, being a purely equitable

**Holland v. Challen, 110 U.S. 15, 18, 20 (1884). Accord
Sharon v. Tucker, 144 U.S. 533, 543 (1892). Bills quia timet

"are in the nature of writs of prevention, to accomplish the ends
of precautdionary justice." Story, Egquity Jurisprudence § 826
(1886) .

¢’McConihay v. Wright, 121 U.S. 201, 206 (1887).

$8A "quiet title" action against the United States, under 28
U.S.C. § 2409a, is tried by the court without a jury. See 28
U.S.C. § 2409%9a(f). See also Reynolds v. First National Bank of
Crawfordsville, 112 U.S. 405, 410 (1884); Humble 0il & Refining Co.
v. Sun 0il Co., 191 F.2d 705, 718 (5th Cir. 1951) (citing cases),
cert. denied, 342 U.S. 920 (1952). :
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proceeding both currently and when the Bill of Rights was
adopted, does not. require a jury trial in federal courts.®

It is clear that the ancillary hearing proceeding -- which
serves both to protect legal interest of third parties in
property ordered forfeitea and to vésé in the government clear
title and the ability to warrant good title to subsequent
transferees -- is most analogous in its nature to quiet title
actions or, specifically, bills quia timet.:.70 Such actions were
actions in equity both in the 18th—centur§ éourts of England and
in current practice in the United States. Thus, the first part
of the Supreme Court test regarding application of the Seventh
Amendment militates against a right to trial by jury.

Moreover, the remedy afforded by the ancillary hearing is
akin to equitable remedies in quiet title actions. The Supreme
Court long ago observed that cqurts have substantial discretion
in fashioning such remedies in providing protection to property.

owners.” Indeed, courts have devised various and creative

$°7d.; Inland Steel Products Co. v. MPH Manufacturing Corp.,
25 F.R.D. 238, 242 (N.D. Ill. 1951); Getler v. Beckman, 769 P.2d
714, 717 {(Mont. 1989).

""Interestingly, where Congress vested the courts with
authority to remit or mitigate forfeitures, as it has for
violations. of the internal revenue laws relating to liquor,
actions by third-party owners to protect their interests were

considered actions in eguity. See Missouri Investment Corp. V.
United States, 32 F.2d 511 (6th Cir. 1929) (per curiam) (emphasis

added). See also Florida Dealers and Growers Bank v. United
States, 279 F.2d 673, 677-78 (5th Cir. 1960) ("Good conscience
and equity are controlling considerations™). (citing cases).

Petitions for remission or mitigation of forfeitures in such
actions are addressed ‘to the court. 18 U.S.C. § 3617(a).

"gharon v. Tucker, 144 U.S. at 544-45 and 547-48.
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means of "doing equity" so as to protect the interests of third
parties in quiet title actions.’

The ancillary hearing provisions similarly invest courts
with broad discretion to "amend the order of.forfeiture" sO as to
protect prevailing third parties, wﬁiie vesting clear title in
the United States. See 21 U.S.C. § 853(n) (6)-(7). For example,
a court may amend an order of/forfeiture so as to require sale of
the property and payment to a prevailing third party of the value
of its interest” -- just as the District éoﬁrt did in this case
by ordering that $23,951.20 be returned to Jo-Ann Henry. Indeed,
there are no limits to the means that the court may employ in
amending the order of forfeiture so as to "do equity" to
statutorily protected property interests. It follows that the
second, and more important, part of the Supreme Court’s test also
militates against finding a right to a jury trial in an ancillary

v

proceeding.

C. No Violation of Due Process in the Ancillary Hearing

See, e.g9., Klugh v. United States, 818 F.2d 294, 299-300 (4th
Cir. 1987) (in quiet title action, government must pay prevailing
party "just compensation" for party’s interest in condemned
property) ;. Dennison Brick & Tile Co. v. Chicago Trust Co., 286 F.
818, 822 (6th Cir. 1923) (state court, in quiet title action, may,
if it finds mortgage interest wvalid, subject the property to
payment of the mortgage by foreclosure and sale). See generally 74
C.J.S8. Quieting Title §§ 93-102 (1951) (collecting cases).

7See United Statés‘v. Reckmever, 628 F. Supp. 616, 622 (E.D.
Va. 1986) (amending order of criminal forfeiture under 21 U.S.C. §

853 to require that forfeited trucks be sold and that the
government pay secured llenholder pr1nc1pal and 1nterest owing on
trucks) . ‘
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Jo-Ann Henry also complains that the non-jury determination
of property rights under 21 U.S.C. § 853(n) violates the Due
Process Clause of the Fifth Amendment. (See Appellant’s Brief at
27) . She cites the fact that in civil forfeitures involving
seizures on land, and in the crimin;l'forfeiture phase of the
criminal prosecution, issues of fact are tried to a jury. (Id.
at 30). For reasons already stated and for additional reasons
set forth below, Congress acted squarely within its constitu-
tional authority in providing for non—jur& aeterminations of
third party petitions in the ancillary proceeding.

In a criminal prosecution, the jury hears the evidence
relating to forfeiture and determines "the extent of the interest
or property subject to forfeiture, if any." Fed. R. Crim. P.
31(e). The order of forfeiture, entered upon return of the
verdict of forfeiture in the c;iminal case, has the legal effect
of vesting all right, title and interest to the forfeited
property in the United States. The United States is thereafter
considered the outright.owner of the forfeited property and,
until 1984, 21 U.S.C. § 853 did not provide for a judicial
determination of third party rights in forfeited property. Such
third parties were relegated to filing petitions for remission or

mitigation of the forfeiture with the Attorney General.” It is

clear that this scheme, which omitted any possibility for a

“See S. Rep. No. 225, 98th Cong., 2d Sess. at 207, reprinted
in 1984 U.S.C.C.A.N. at 3390.
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judicial determination as to the interests of innocent third
parties, was entirely constitutional.’

In 1984, Congress acted to provide judicial protection for
certain third parties by enacting the ancillary hearing
provisions. The effect of this ena;téent was to create an
entirely new statutory right, allowing certain third parties with
legal interests to file petitions challenging the forfeiture
order in a procedure akin to a quiet title action. Given that
this new procedure affords even greater péoeedural protections
than formerly existed, notwithstanding the bar on jury trials.
Hence, it can hardly be .said to violate due process. This is
true even though property owners in certain other forms of
forfeiture litigation are afforded jury trials.’® Indeed, where
"lawsuits have been allowed only because of a change in executive

and legislative policy, not byioperation of common law

principles, " the denial of a jury trial in such actions contra-

*See Calero-Toledo.v. Pearson Yacht Leasing Co., 416 U.S. 663,
683-89 (1974) (reviewing cases).

%See United States v. One 1976 Mercedes Benz 280S, 618 F.2d
453, 456-69 (7th Cir. 1980) (Congress is free to fashion new types
of remedy, such as a special equity court or an administrative
tribunal, where a jury trial may validly be withheld; however, if
Congress simply creates a new statutory right, without providing a
special statutory proceeding for enforcement, and relegates parties
to their common-law remedies, then the ordinary incident of jury
trials in common law. actions applies); United States v. One Parcel
of Real Estate at 1012 Germantown Road, 963 F.2d 1496 (11th Cir.
1992) (jury trial in a civil in rem forfeiture action); and United
States v. Real Property At 2101, Etc. Maple Street, 750 F.Supp. 817
(E.D. Mich. 1990) (property owner had Seventh Amendment right to
jury trial with respect to in rem civil forfeiture action against
property which allegedly was used to facilitate violations of Title
21). ‘ ‘
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venes neither due process, equal protection nor the Seventh
Amendment.’” Hence, it seems abundantly clear that the
statutory provision barring jury trials in ancilléry hearings
contravenes neither the Due Process Clause nor any other
consitutional guarantee.
CONCLUSION
For the above stated reasons, the order of the district

court should be affirmed.

Respectfully submitted,

John M. Roberts

United States Attorney
Middle District of Tennessee

Wendy Hildreth Goggin

. Assistant U.S. Attorney
Middle District of Tennessee

, ﬁarry S. Harbin

Assistant Director
Asset Forfeiture Office
Criminal Division
U.S. Department of Justice
Washington, D.C.

77

Arango v. Guzman Travel Advisorg, 761 F.2d 1527, 1534-35
(11th Cir), cexrt. denied sub nom. Arango v. Compania Dominicana de
Aviacion, 474 U.S. 995 (1985). Accord Ducharme v. Merrill-National
Laboratories, 574 F.2d 1307, 1310-11 (5th Cir.) (per curiam), cexrt.
denied, 439 U.S. 1002 (1978) (Congress violated neither due
process, equal protection, or the Seventh Amendment by allowing a
jury trial in an action by the United States on an indemnity claim
asserted against a manufactureer and distributor of swine flu
vaccine, while providing for a non-jury trial in an action against
the United States by a private individual who had suffered a
reaction to the vaccine).
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Gz 202-538-8650

January 6, 1997

Secretary
Committee on Rules of Practice and Procedure

Administrative Office of the United States Courts
Washington, D.C. 20544

Dear Mr. Secretary:

I am responding to a letter from John K. Rabiej to me soliciting commentary on the
Department of Justice’s proposed forfeiture amendments to Rule 32 of the Rules of Criminal
Procedure. In general, I disagree with the Department’s assessment that the current Rules are
anachronistic and must be repealed, although some rule improvements could be made. While
some of the Department’s suggestions are worthy of consideration, several pose problems that
should be examined prior to adoption. Some Department proposals, such as the abolition of
existing jury trial rights on forfeiture issues for criminal defendants, may exceed the scope of the
Rules Enabling Act, 28 U.S.C. § 2072(b) insofar as they abridge or modify substantive rights.
Accordingly, I have identified those proposals which may pose such problems.

- L Elimination of the Current Jury Trial Right is Inéppropriate.

The Department apparently desires to eliminate the jury trial rights currently available to
defendants under Rule 32. While the Supreme Court did recently hold, in Libretti v. United
States, 116 S. Ct. 356 (1995), that a defendant did not have a constitutional right to a jury
determination of criminal forfeiture issues, the Court did repeatedly indicate that a defendant
possessed a statutory right to a jury determination of forfeiture issues. Id. at 367-68. If true, it
is not clear on what basis the Department would have the Committee simply eliminate this
statutory jury trial right. N



Moreover, the preservation of jury trial rights in forfeiture matters has a long and
illustrious history in this country. One of the grievances of the colonists against British rule was
that the colonists were deprived of jury trial rights in forfeiture proceedings, as opposed to their
English counterparts. A prominent Boston criminal defense lawyer by the name of John Adams
defended a Boston merchant by the name of John Hancock and his seized schooner Liberty when
they. were accused of smuggling Madeira wine into Boston. A centerpiece of Adams’s defense
of Hancock was that the Admiralty Acts which deprived colonists of jury trial rights were
unlawful in that they denied colonists, byt” not Englishmen, of this historic right. In turn,
Adams’s opening argument listing this grievance would be published throughout the colonies, and
would be one of many sparks igniting the Rebellion. See generally John Adams, Argument and
Report, in 2 Legal Papers of John Adams 172-219 (L. Kinvin Wroth & Hiller B. Zobel eds.,

1965).

The reasons for the colonists’ mistrust were obvious--forfeited goods would benefit the
Crown far away. The distrust of the British administration for American juries was perhaps
understandable, but such distrust is not a part of our legacy. Powell, Jury Trial of Crimes, 23
Wash. & Lee L. Rev. 1, 8-10 (1966) (arguing that jury trial right is an important bulwark for

freedoms).

Public skepticism about the government motivations for forfeiture persist to this day, and
these concerns have even found voice in the Supreme Court. United States V. James Daniel Good
Real Property, 114 S. Ct. 492, 502 (1993) (protection of neutral decision making particularly
important when Government has direct pecuniary interest in outcome of proceeding). In
addition, the scope of criminal forfeiture is frequently tied to the scope and extent of a defendant’s
criminal acts, and having the same trier of fact will eliminate the possibility of inadvertent error
in defining the scope of justifiable forfeitures. Finally, I am unaware of any groundswell of
concern from federal judges, or even from line prosecutors, about any administrative difficulties
caused by jury determinations of forfeiture issues. Hence, even assuming that the CQmmittee
were inclined to overrule the Supreme Court’s identification of a statutory jury trial right in
Libretti, such a step would not be justified. ’ : f -

II. The Accurate Forfeiture Fact-Finding Now Compelled by Existing Rules
is not an “Unnecessary Anachronism,” as the Department Now Suggests.

The Departmexit proposes to repeal Rules 7(c)(2), 31(e), and 32(d)(2) and to substitute
for these three rules the more vague language of pr(f)posed Rule 32.2. The three existing rules
make clear that (a) the indictment must allege “the-extent of the [defendant’s] interest subject to
forfeiture (Rule 7(c)(2)), (b) a special verdict must be returned as to “the extent of the interest or
property subject to forfeiture” (Rule 31(€)), and (¢) the judgment of criminal forfeiture must
autharize the Attorney General to seize “the interest or.property subject to forfeiture on terms that
the court considers proper.” (Rule 32(d)(2)). The Department proposes that these three
interrelated rules be replaced by a general rule stating that no property shall be forfeited unless
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the indictment alleges “that the defenidatit or defendants have an interest in property that is subject
to forfeiture in accordance with the applicable statute.” Proposed Rule 32.2(a). In addition, the
Department has proposed replacing Rule 32(d)(2)’s requirement that a judgment authorize seizures
“on terms that the court considers proper,” with a mandatory seizure provision in Proposed Rule
32.2(b). o

“According to the Department, the existing Rule requirements that the “extent of” a
defendant’s property which is subject to forfeiture be set forth in the indictment and in a special
verdict are “unnecessary anachronisms.” Obviously, Rule 7(c)(2) and Rule 31(e) are aimed at
providing notice to the defendant of the extent of the government’s forfeiture allegations, and at
securing a jury verdict on the extent of the interest subject to forfeiture in according with the
evidence. This is especially important in criminal forfeiture cases because, unlike civil forfeiture
proceedings in which there is no-question aboiit the scope of the potential forfeiture (because the
property  is seized), the scope of the potential foifeiture is derivative of the scope of the
defendm}’s criminal conduct. See generally Reed & Gill,  RICO Forfcimres ‘Forfeitable
‘Interests,” and Procedural Due Process, 62 N.C.L. Rev. 57, 59-75 (1983) (describing historical
diffe;rencjés between civil and criminal forfeiture). | R

Currently, a defendant receives notice of the extent of alleged forfeiture in the indictment,
and the t:rfial is the place where the fact and scope of forfeiture is adjudicated. In place of this
existing practice, the government has proposed to take forfeiture issues out of the criminal trial,
and have such matters adjudicated in post-trial proceedings. . The government’s propbsed Rule
32.2(a) would require that the government only need allege, in an indictment, that the defendant
had some property subject to forfeiture, leaving identification of what property is allegedly subject
to fort"elt;ureun‘ul post-trial proceedings. Similarly, the Department would strip the jury of any
role in determining the: “extent” of any property subject to forfeiture.  In place of the existing
Rules ‘anld procedures, the government would shift the notice and adjudication procedures for a
criminal ‘forfeitre from the trial to post-trial proceedings. This proposal would be a dramatic
departhré from existing prox sdures, affecting both the defendant and interested third parties, and
it is surprising/that the Department has not acknowledged the degree to which it is seeking a

change from the current statutory procedures.
ol T H Rt e ‘ ’ ‘

o Accor‘dmg to the Department, taking criminal forfeiture adjudiéatioq out of the criminal
trial and placing it into post-trial proceedings is appropriate because “the ancillary [post-trial]
proceeding has*become the forum for determining the extent of ‘the defendant’s forfeitable
interest.” Depattment Explanation, at 7. This cannot be correct as a technical matter, of course,
because:the épﬁﬁlicable statutes prohibit a convicted defendant from asserting a legal interest in
forfeited property in the ancillary post-trial proceedings. 18 U.S.C. §1963()(2); 21 U.S.C. §
853(n)(2). ‘Indéed, Congress went so far as affirmatively to prohibit courts from consolidating
any third party ancillary hearing with any petition filed by a defendant. |18 U.S.C. § 1963()(4);
21 U.S.C. § 853(n)(4). :

" A fair reading of these statutory provisions, and the applicable legislative history, reveals



that Congress, when it enacted these post-trial procedural provisions, contemplated that the fact
and scope of a defendant’s forfeiture would be adjudicated during the prior criminal trial, and not
.in the post—tnal ancillary proceedings. See. e.g., S. Rep. 225, 98th Cong., 1st Sess. 207-08
(1984) (explaining that post-trial proceedings are for resolution of third party claims), reprinted
in 1984 U.S. Code Cong. & Ad. News 1. The role given the jury in returning specxal verdicts
under Rule 31(e) is consistent with, and reinforces, this procedural scheme. Indeed, the post-trial
proceedmgs WETE, created because Congress. agreed with. the Department that, some due process
was needed for thlrd party ‘interest:who are precluded by law from. partlmpatmg m the cnmmal
tr1a1 Id. See. g 18 U. S C § 1963(1) 21 U.S. C § 853(k)

o Thus current statutory procedures preclude the use of the exxstmg post—trlal ancillary
proceedmgs as a; means to" ad_]udleate the defendant’s:: forfelture Rather the, scope of a
defendant S forfelture is ad_]udlcated as a part of the crmnnal .;tnal “" In addmon I am unfamlhar
with any’ e)ns’tlng practice in the' federal courts whereby adjudicatior ‘
forfexture is postponed until the anexllary proceedmgs The, ‘

t address the concerns, if any, of third parties; and mdeed‘ the criterion,
relief ‘are mapp051te to the. statutory cntenon for imposition jot fenmmal forfelture upon a
defendant Co mpare. 18 U.S. C. § 1963(1)(6) with 18 U.S. C 8 1963(a) Accordmgly, the
s Can hardly be labeled “anachronistic” on the, alleged ground that “the ancillary

“rum for determmmg the extent of ”the defendant s forfeitable
ns1stent wnh the

ﬁ diin the in indictment and

proceedlng
mterests : "’f :

The Department further suggests that the potentlal overl p of evxdence between the trial
and, the thlrd patty;ancﬂlary proceedmg counsels in favor oﬂ wcumbmmg the two proceedmgs
Depai'unent ‘ ‘a:natlon ‘at 8." Congress, however, antlcmated " wery {1s‘s‘ue and provxded by
statute that, ‘at an ancﬂlary hearing, “the court shall consnder )
of the cnmmal icase ‘which resulted in the order of ﬁorfelulr
U.S.C. § 833(11)(5) - Of. course, some overlap of ev1dence ev ‘
ancillary proceedmgs, but this is the foneseeable tcons;eguen f ithe ‘fa that thlrd pames are
stamtonly barred».tfrom part1C1p ating at any. earlier time, and hence the ancillaw 'procee “ding is their

T ‘ ity to ‘present any evidence or, rchallenge‘L 1at df thel: government See,
”f er, 836 F J2d 200 1206 (4th ‘1‘9\87) e !

).

‘y falr that they be glven a, ;easonablej ;‘
| ‘t it ey should tsuffer aloss 0 the

! Federal courts have held, however, that a third party may seek to ad_]udtcate the validity,
vel non, of the cnmmal forfeitiire in an ancillary proceeding. 5 ee, g g. UMed States v. Douglas,

55 F.3d 584, 588 n. 14 (11th Cir. 1995).
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due process rights of third parties. '

Finally, the Department’s suggested repeal of the language of existing Rule 32(d)(2) from
language authorizing post-forfeiture order seizures “on terms that the court considers proper,”
to language compelling the court to issue a seizure order, is inadvisable. The Department’s
desire to eliminate this Rule provision is hard to understand, as Congress has affirmatively
provided, in the context of criminal forfeitures for drug offenses, that forfeiture orders shall
authorize seizures “upon such terms and conditions as the court shall deem proper.” 21 U.S.C.

'§ 853(g). Consistency alone, therefore, suggests that this language be retained. As a general

matter, many situations can arise where an lmmedlate government seizure of property after a
verdict is inappropriate, such as where the selzure may unmedlately impair the interests of third
parties. o :

A classic example is the family home in which the unconvicted spouse has a legally
protectible interest exempt from forfeiture. See, e.g. United States v. Lester, 85 F.3d 1409 (9th
Cir. 1996). In the civil forfeiture context, the Supreme Court has held that the Fifth
Amendment’s Due Process Clause prohibits the government from seizing a home without
affording a prior adversarial judicial hearing. United States v. James Good Real Property, 114
S. Ct. 492 (1993). The same result should apply in this context, and the existing Rule 32(d)(2)

" makes clear that federal courts have the statutory flexibility to accomodate such competing

interests when ordering the seizure of forfeited property. The Department has offered no
explanation for why federal courts should be prohibited from setting proper terms upon any
seizure for forfeiture purposes, and Congress has affirmatlvely mandated that Attomey General
must make “due provision for the rights of any innocent person,” in executing its seizure
authority. 18 U S.C. § 1963(f) :

In summary, the cmstmg Rules 7(c)(2), 31(e), and 32(d)(2) are stlll provxdmg the needed,
and useful, procedures for the criminal forfeiture determinations that Congress has mandated.
If Congress should choose to restructure criminal forfeitures such that jury trial rights are denied,
defendants are denied notice of the forfeiture the government is actually seeking untll after
conviction, and forfeiture adjudications are all conducted post-trial, then the Department s
proposed Rule changes may have some merit. Until then, however, the e)ustmg rules are
appropriate, and cannot be considered “anachronistic.”

II. The Department Correctly Urges the Committee to Clarify
the Rules Applicable to Ancillary Proceedings.

In Proposed Rule 32.2(d), the Department generally proposes that the existing Rules make
clear that civil procedures apply to the conduct of ancillary proceedings. I support such a rule,
and I further agree with the Department as to the current need for such a rule, although that is not
the Rule being proposed by the Department in Rule 32.2(d). The Department’s proposed rule
would selectively incorporate only portions of two civil rules (Rules 12 and 56). For example,



Proposed Rule 32.2(d)(1) identifies only a few grounds for the filing of a motion to dismiss (Rule
32.2(d)(1), and bars discovery until after resolution of a motion to dismiss (Rule 32.2(2)). While
the Department would make the summary judgment provisions of Fed. R. Civ. P. 56 available,
it would be available only if the court had previously allowed discovery. Id.

There is no reason to reinvent the wheel on these matters. Civil forfeiture proceedings are
- conducted, ‘with limited inapplicable exceptions, under the Federal Rules of Civil Procedure.
The government has not identified any reason why third party ancillary proceedings should not
be conductéd under the.same civil rules.  The Department’s ,prqposcd‘la‘nguage‘z would appear to
limit the availability of the civil rules to-the:third party. petitioner and court alike. Accordingly,
the proposed language should be changed in favor of simply making the federal rules of civil
procedure applicable to ancillary proceedings. ‘ ‘

IV. The Proposed Substitute Asset Forfeiture Authorization Is Inappropﬁate.

Finally, the Department proposes in Rule 32.2(f) to authorize the government to obtain
the forfeiture of substitute assets “at any time” upon the motion of the government. Substitute
assets forfeiture is the forfeiture of wholly legitimate assets of a defendant which is authorized by
statute when a defendant has, by act or omission, rendered forfeitable assets unavailable for
forfeiture.  The proposed Rule would:enable the federal government to reopen criminal
proceedings at any time in order to forfeit a defendant’s wholly legitimate assets. Because
substitute assets are, by definition, wholly legitimate assets, as to which the defendant (and third
parties) have legal interests, placing a permanent cloud over such’assets would be detrimental to
defendant and third party alike. Indeed, the Department might contend that the language of its
proposed Rule would. overcome otherwise applicable statutes of limitation. - According to the
government, this provision would also givie federal courts permanent jurisdiction over the assets
of a defendant such that the government could at any time seek substitute assets forfeiture.
Notions of finality: al@ne, miuch less a prudert consideration Qf the jurisdictional limitations on a
federal COun;“iivotilq dictite that-any such: gXpansio;ﬁ\Qf{,w;:qurtv \‘fqrfeiture power be statutorily
authorized before'it is endorsed by Rule. “/; S T

Conclusion

For the foregoing reasons, many of the Department’s proposed rule changes are not
warranted at this time. At a minimum, the Committee should be reluctant to adopt the proposed
procedures which are at variance with existing statutory law. If the Committee desires any further
comment on other proposed rule language, I would be happy to respond.
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Yours truly,

Terrapce G. Reed _
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: ENGLISH & SMITH
FACSIMILE ATTORNEY AT LAW TELEPHONE
(703) 548-8935 COURTHOUSE SQUARE (703) 548-8911

526 KING STREET, SUITE 213
ALEXANDRIA, VIRGINIA 22314

December 5, 1996

Secretary

Committee on Rules of Practice and Procedure
Administrative Office of the United States Courts
Washington, DC 20544

Dear Mr. Secretary:

On November 28, 1996, John K. Rabiej wrote to me asking for my comments on the
Justice Department’s preliminary draft of a new Rule 32.2, which would govern criminal
forfeiture proceedings. The following comments reflect my views. You should also consider
these comments as an official response of the National Association of Criminal Defense
Lawyers. (I am Co-Chair of NACDL’s Forfeiture Abuse Task Force, which speaks for
NACDL on forfeiture issues.)

This is not the first time NACDL has commented on the DOJ’s still-evolving proposal.
E.E. (“Bé”) Edwards, Co-Chair of the Forfeiture Abuse Task Force, wrote to Judge Jensen to
criticize an earlier, less radical version of the DOJ draft. NACDL still adheres to the position
taken in that letter.

I We opposed DOJ’s earlier draft as an effort to limit the jury’s role in determining the
scope of a criminal forfeiture. Now, the DOJ proposes to completely abolish the right to have
a jury decide on the criminal forfeiture aspect of the case. NACDL is, frankly, appalled by this
proposal and will do its best to prevent it from becoming law. The DOJ must know that
Congress would laugh at its proposal. DOJ is therefore trying to sneak it through this
Committee without anyone noticing and without a democratic vote. We plan to let key
congressmen and Senators know what’s gomg on. We would urge you to consult with
members of the House and Senate Judiciary Committees before adopting the DOJ’s proposal
1o abolish the historic right to have a jury decide on criminal forfeiture. We doubt that many
members of those committees would support the DOJ proposal, at least if they are informed
of the arguments against it.




The DOJ has not offered a single, good reason for abolishing the jury trial right. Libretti
v. United States, 116 S.Ct. 356 (1995) says nothing about the policy question presented here.
It merely holds, quite incorrectly, that there is no constitutional right to a jury verdict in a
criminal forfeiture case. This important issue was not among the questions presented in Libretti
and the Court decided it in an off-hand, cavalier manner that completely ignored the ample
historical evidence to the contrary presented in Libretti’s brief.

The Court’s unexplained conclusion that there is no constitutional right to a jury trial
in a criminal forfeiture case occupies a mere paragraph or two in a lengthy opinion devoted to
other issues. We have attached to this letter pertinent pages from Libretti’s opening and reply
briefs, which discuss the historic, common law right to a jury verdict in a criminal forfeiture
case.! The United States’ brief in Libretti contains nothing to the contrary. So before
scrapping this precious right, the Committee ought to take a close look at the historical
evidence -- the evidence the Supreme Court and the government shamelessly ignored.

The reason the government doesn’t like jury trials is that juries sometimes refuse to
forfeit homesteads or personal property out of sympathy for the defendant’s family’s plight.
The government considers such displays of humanity an intolerable interference with its
forfeiture program. But if the English Crown could tolerate such displays of humanity by
English and colonial juries, so can the mighty United States Government in 1996.

The DOJ “Explanation of Rule 32.2” states at page 6: “Traditionally, juries do not have
arole in sentencing other than in capital cases, and elimination of that role in criminal forfeiture
cases would streamline criminal trials.” This statement simply ignores all the historical
evidence collected in the Libretti briefs. Moreover, six or seven states (including Virginia)
allow juries to sentence defendants in all felony cases, not merely capital cases.

The DOJ does not explain how its proposal would “streamline” criminal trials. Does
the DOJ assume that judges would not need to hear as much evidence as a jury to make the
same factual determinations? Or is the DOJ proposing that the “hearing” conducted by the
judge alone to determine what property is subject to forfeiture would be in the nature of a
sentencing hearing rather than a bench trial? The language of proposed Rule 32.2(b) suggests
that this is what DOJ has in mind. In other words, the defendant would not only be denied the
right to a jury trial, he would also be denied the right to a trial of any kind on the issue of
forfeiture! Instead, the government could establish its forfeiture case as it would any other

! Librétti was very ably represented in the Supreme Court by Professor Sara S.
Beale of Duke University School of Law, a distinguished scholar. |
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sentencing issue -- by affidavit, proffer or whatever. This is mind-boggling, to put it mildly.

The DOJ “Explanation of Rule 32.2” continues as follows: “Undoubtedly, it is
confusing for a jury to be instructed regarding a different standard of proof in the second phase
of the trial. . .” According to the DOJ, the government’s burden of proof in a.criminal
forfeiture is merely preponderance of the evidence. That too is incorrect. The government’s
burden of proof in all federal criminal forfeiture cases is beyond a reasonable doubt. The

‘government selectively cites several incorrectly decided cases to the contrary, all of which

simply ignore Congress’ clear intent to require proof beyond a reasonable doubt. Not only is
the legislative intent clear; most cases have held that the burden of proof is beyond a reasonable
doubt. See e.g., United States v. Pelillo, 14 F.3d 881, 902-06 (3d Cir. 1994); United States v.
$814.254. 76 inU.S. Currency 51 F.3d 207, 211-(9th Cir. 1995) (criminal forfeiture under 18

US.C §982(a) requires proof beyond a reasonable doubt); United States v. Pryba, 674 F. Supp.

1518, 1520-21 (E.D.Va. 1987); affirmed, 900 F.2d 748 (4th Cir.), cert. 'denied, 498 U.S. 924
(1990) (beyond a reasonable doubt standard applies to RICO forfeltures) United States v.
Cauble, 706 F.2d 1322,:1347 (5th Cir. 1983), cert. denied, 465 U.S. 1005 (1984) (RICO). See
also 18 US.C. §1467(c)(1) (requiring the government to meet the: beyond—a-reasonable-doubt
burden for criminal forfentures in federal obscenity prosecutlons) Sullivan v. Louisiana, 113
S.Ct. 2078, 2081 ( 1993) (“It is self-evident, we think, that the Fifth Amendment requirement
of proof beyond a reasonable doubt ‘and the Sixth Amendment requirement of a jury verdict
are interrelated. . .In other ‘words, the jury verdlct required by the Sxxth Amendment is a jury
verdxct of guilty beyond ai reasonable doubt.”). :

In fact, before the ‘government decided that it was in its interest to ignore the clear
legislative history, the government conceded that the govemnment’s burden of proof under §853
is also beyond a reasonable doubt. See United States v. Dunn, 802 F.2d 646 647 (2d Cir.
1986), cert. denied, 480 U.S. 931 (1987) (agreeing with government’s posmom that burden of
proof is beyond a reasonable doubt). The Senate report on the 1984 legislation which included
§853 repeatedly demonslrates Congress’ understanding that the govemment s overall burden
of proof under §853, as well as under the amended RICO forfeiture provisions, would remain
beyond a. reasonable« doubt. United States v. Elgersma, 929 F.2d at 1547-48 (discussing
leglslatlve history). See also HR.Rep. No. 845, 98th Cong., 2d Sess. 18, 38 (1984) (adopting
the Justice Department s request for language that criminal forfeiture must be established by
proof beyond a reasonable doubt in both the RICO and the §853 statutes).

1t is improper for the Executive Branch to not only ignore Congress’ intent and pertinent
case law, but to attempt to overrule Congress by larding its “Explanation of Rule 32.2” with

" misleading statements about the burden of proof. If Congress wants to lower the burden of

proof to preponderance of the evidence it can do so. That would be extremely odd since

3



Chairman Henry J. Hyde’s bill to reform civil asset forfeiture would raise the burden of proof
for civil forfeiture to clear and convincing evidence. Surely, Congress doesn’t want a lower
burden in a criminal forfeiture than in a civil forfeiture.

- The DOJ’s second “problem” with the current. Rule 31(e) is the scope of the
determination that must be made prior to entering an order of forfeiture. Its position on this
point is also specious. The plain language of Rule 31(e), which accurately reflects the historic,
common, law jury’s role, requires the jury to determine. “the extent of the mterest or property
subject to forfe;ture,‘rf any.” Umted States v. Ham 58 F.3d.78 (4th Cir. 1995) i is correct and
the DOJcites <noth1ng 10 the contrary, The present Rule is an unnecessary, anachromsm in
DOJ’s v1ew ‘because the court sitting without a jury, can detenmne the, extent of the‘ defendant S
interest in the property during the. ancrllary hearing, Tht‘} ‘ Ps
of the right'to a jury trial. 'Moreover, where no third part
automatically forfeit the property in its entirety, wrthout a ete
any of’ the property’ ‘belongsito the defendant. As we argued ‘
Jensen, thls proposal would invite abuse and further curtaxl the rtghts
thh an, mterest in the allegedly forfeitable property. R ¥

IL Proposed Rule 32 2(a) tracks current Rule 7(c)(2) Although the courts have generally
held that| Rule ‘7(c)(2) does not require the mdlctment or mformatxon to‘ itemize the property
alleged to be subJect to forfeiture, we think the plain, language of Rule 7(c)(2) does require that
and the amended Rule ought to require it. Otherwise, the grandj Jury ncarmot serve as.a check
on the prosecutor’s power to restrain or seize property without probable cause. The cnmrnal
forfeiture statutes authorize the government to restrain or seize ‘property upon the return of an
mdrctment allegmg that specific property is subject to forferture .+j The only, check on the
prosecutor’s already awesome power to seize or restrain;a defendant‘J s assets ‘when he is most
in need of them to defend himself or to support his family is the grand Jury. The DOJ is askin g
Congress to vastly expand its criminal forfelture powers and to, allow it to restrain or seize
substitute (i.e. , untainted) assets, again based solely on the retum ,of an mdrctment against the
defendant:alleging forfeiture. Although the requirement; that the grand jury pass on each item
of property allegedly subject to forfeiture is a totally. madequate safeguard for property rights,

it is the only safeguard in the current statutory scheme. That,rs wh ‘ ‘the DOJ wants to abolish
it and why we are opposedt to the DOJ’s glan Rather, the: ommrttee should clanfy that,

despite judicial decisions to, the contrary, only property, spec1ﬁcally ;named in the, 1nd1ctment
may be forfeited.?

2 . It may be justifiable to have a different rule for substitute assets, at least where
the need for substitution is not apparent until it is no longer practical to obtain a superseding
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II. The remainder of the DOJ proposal is not objectionable. It is also not particularly
important. I would suggest the following minor changes.

Proposed Rule 32.2(d)(2) gives the court discretion to permit discovery in accordance
with the civil rules. The right to a fair proceeding should not be discretionary. I would change
the pertinent words to read “the court shall permit the parties to conduct discovery in
accordance with the Federal Rules of Civil Procedure where such discovery is necessary or
desirable to resolve factual issues. . .”

Proposed Rule 32.2(f) should safeguard the defendant’s and interested third parties’
rights to be heard on the question of forfeiting substitute property. I suggest adding the
following at the end of subparagraph (f): “Unless the motion for substitution of property is
uncontested, the court shall conduct an evidentiary hearing to resolve any genuine issue of
material fact. All persons who have an interest in the property to be substituted shall receive
notice from the government and have an opportunity to be heard on the propriety of the
proposed forfeiture of substitute property.” Under the DOJ draft it appears that the prosecutor
could seek an order forfeiting substitute property based on an ex parte showing.

I hope you find these comments helpful. Please keep me informed of the progress of
the DOJ proposal. This is vitally important to the NACDL. We would like to comment on
future drafts as well.

Sincerely,

Dot 5. St ]

David B. Smith
DBS/kpm

cc: Leslie Hagin, Legislative Director
NACDL
E.E. (“Bo”) Edwards
Richard J. Troberman
Professor Sara S. Beale
Terrence Reed

indictment.
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In The

' ~ - Supreme Court of the United States
October Term, 1995

JOSEPH V. LIBRETTL, JR.,

Petitioner,

UNITED STATES OF AMERICA,

Respondent.

On Writ Of Certiorari

To The United States Court Of Appeals

Of Counsel:

) Paur K. Sun, Jr.

! Smrra Hewms Mutuss

‘ & Moorg, L.L.P.

j 316 West Edenton Street
Post Office Box 27525
Raleigh, North Carolina

27611

Telephone: 919-755-8720

For The Tenth Circuit

BRIEF FOR THE PETITIONER

SAara Sun Beale

(Appointed by this Court)

Counsel of Record

Duke University School
of Law

Science Drive & Towerview
Road

Post Office Box 90360

Durham, North Carolina
27708-0360

Telephone: 919-613-7091

Counsel for Petitioner
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guilty plea nor his plea agreement expressly relinquished that
right. ‘

A. At Common Law the Issue of Criminal Forfeiture
Was Submitted to the Jury.

Common law juries in both England and the American
colonies made findings on criminal forfeiture. Reference
works used by English judges and court personnel during the
seventeenth and eighteenth centuries record the standard
charge to the jury on the issue of forfeiture. For example, in
1799 The Crown Circuit Companion instructed that once the
jury had finished deliberating, the clerk should advise them as
follows: ‘

Look upon the prisoner; you that are sworn, what

say you, is he guilty of the felony whereof he stands

indicted, or not guilty? If they say Guilty, then the

clerk asks them, What lands or tenements, goods or
chattels, he (the prisoner) had at the time of the
felony committed, or any time since?

Thomas Dogherty, The Crown Circuit Companion 21-22
(1799) (emphasis in original). This charge was little changed
from the charge recommended more than a century earlier in
The Office of the Clerk of Assize and The Office of the Clerk
of the Peace T1-72 (1676) (microformed in Wing, Early
English Books, 1641-1700, reel 829).

In his History of the Pleas of the Crown, Sir Matthew
Hale reports:

The usage was always upon a presentment of homi-
cide before the coroner, or of flight for the same, or
upon a conviction of felony by the petit jury, or the
finding of a flight for the same, to charge the
inquest or jury to enquire, what goods and chattels
he hath, and where they are . . . .

1 Matthew Hale, History of the Pleas of the Crown 363 (1778
ed.). Similarly, in describing what property was subject to
forfeiture, William Hawkins reported that the question
whether a trust created by the accused was forfeitable “is to
be left to a Jury on the whole Circumstances of the Case, and
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shall never be presumed by the Court where it is not expressly
found.” 2 William Hawkins, Pleas of the Crown 1716-21 450

(1721 ed)).

The English authorities also suggest that the harsh rem-
edy of forfeiture was not popular with juries, and efforts to
nullify forfeiture by a verdict finding no property were com-
mon. See The Crown Circuit Companion, supra p. 42, at 22
(jury commonly found no property); The Office of the Clerk of
the Assize and The Office of the Clerk of the Peace, supra p.
42, at 72 (same); cf. 4 William Blackstone, Commentaries
*387 (reprinted Dennis & Co. 1965) (St. George Tucker ed.,
Phila. 1803) (juries would seldom find flight because forfei-
ture was viewed as too severe a penalty for that offense).

Although the colonial record is sparse. there is evidence
that the ‘common law practice of submitting the issue of
forfeiture ‘to the jury was followed in the American colonies,
and that c“bl‘opial juries on occasion employed this authority to
prevent‘unjufslt forfeitures. Juries in colonial New York heard
the prosecutijons arising out of ‘the Leisler Rebellion and
returned verdicts finding no forfeitable lands, tenements, or
chattels for any Qf‘~thosé convicted, though forfeitable proper-
ties were subsequently identified by.a writ of enquiry. Julius
Goebel & T. Raymond Naughton, Law Enforcement in Colo-
nial New York 713 (1944). In fact, colonial juries in New York
“almost invariably %cpomed*né lands, tenements. or:chattels
upon conviction./d. at 715. This was true even in the case of
a merchant who was not without means. Id. Tt appears that
juries were reluctant to “cast upon the county the support of a
convict’s wife and family.™ Id. at 717. The New York colonial
lIso- reveal at least one instance where officials

records a
evenue by forfei-

brought baseless treason charges to raise r
ture.33 o ‘

—_— :

33. Goebel and Naughton report Lord Comnbury's charge that the treason
prosccmion of Bayard and Hutchins was brought “in order that the debts of the
Province might be sausfied from the forfeitures ™ Juhus Goebel & T. Raymond
Naughton, suprd. at 714 The Order in Council reversed the sentences and subse-
quent acts of assembly- restored the defendants’, property. id.
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Criminal forfeitures were rare in this country during the
first 180 years after adoption of the federal constitution, but
there is evidence that the common law practice of trying
criminal forfeiture to the jury carried forward ‘into state law.
Sitting as circuit justice and applying the Rhode Island consti-
tution, Justice Curtis concluded that in a criminal forfeiture

prosecution
the owner would be entitled to a trial by jury, and to
have the accusation, relied upon to work the forfei-
ture, set forth substantially, in accordance with the
rule of the common law, so that he could discern its
nature and cause.

Greene v. Briggs, 10 F. Cas. 1135, 1142 (C.C. D. R.L 1852)

(No. 5,764).

B. The Sixth Amendment Incorporates the Common
Law Right to a Jury Determination of the Prop-
erty Subject to Criminal Forfeiture.

The purpose of the right to trial by jury is “to prevent
oppression by the Government” and to provide a “safeguard
against the corrupt or overzealous prosecutor and against the
compliant, biased, or eccentric judge.” Duncan v. Louisiana,
391 U.S. 145, 155-56 (1963) (foé)tnoté omitted). As devel-
oped more fully at pp. 27-29, supra, the potential for raising
enormous revenues by forfeiture naturally gives rise to a
danger of governmental overreaching. Historically the jury
has served as a safeguard against such governmental oppres-
sion. ‘ \

The standard for determining when a jury trial is required
is the common law. As Justice Powell observed, “[t]he rea-
soning that runs throughout this Court’s Sixth Amendment
precedents is that, in amending the Constitution to guarantee
the right to jury trial, the framers desired to preserve the jury
safeguard as it was known to them at common law.” Johnson
v. Louisiana, 406 U.S. 366, 370-71 (1972) (Powell, 1., dis-
senting in Nos. 69-5035 and 69-5046) (footnote omitted).
While some of this Court’s opinions have departed from the
common law precedents in defining the characteristics of trial

by jury,34 this Court
the Sixth Amendme:
that safeguard woul
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by jury,34 this Court has not retreated from the principle that
the Sixth Amendment guarantees a jury trial in cases where
that safeguard would have been avallable at common law

The . hlstorrcal record discussed above makes it clear that
the determination of the property subject 'to criminal forfei-
ture was submxtted to. the Jury in England and the American
colonies, and that jury verdicts fmdmg no property placed an
important check on government authorlty Accordingly, the
determination of the property, if any, that is subject to ¢rimi-
nal forfeiture should be recognized to be a part of the criminal
prosecution for purposes of the Sxxth Amendmem which
guarantees the right to a jury trial “in all crrmmal prosecu-
tions.” U.S. Const., amend. VL

C. Rule 31(e) Supplements the Sixth Amendment By
Requiring a Special Jury Verdict on the Nature
and Extent of Property Subject to Criminal For-
feiture.

The Sixth Amendment right to a jury determination of
criminal forfeiture is supplemented by Fed. R. Crim. P. 31(e).
which requires a special jury verdict on “the extent of the
interest or property subject to forfeiture, if any.” Special
verdict provisions are rare in criminal cases. 18 U.S. C. App.,
Notes of the Advisory Committee on Rules — 1972 Amend-
ment. Indeed, forfeiture is the only matter on which the
Federal Rules of Criminal Proceduré require a special verdict.
As described more fully above, see supra pp. 15-21, Rule
31(e) and companion amendments to Rules 7 and 32 reflect
the common law tradition that a defendant had the right to
notice, trial. and a special jury finding on criminal forfeiture,
which the Rules treat as an element of criminal lability.

34 See. e.g.. Williams v. Florlda 399 U.S. 78. 99 (1970) (since there is no
evidence that framers meant 10 “equate the constrtutional and common- -law charac-
teristics of the jury.” Sixth Amendment does not require jury. .ynanimity).
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II. THE RIGHT TO A JURY DETERMINATION OF
CRIMINAL FORFEITURE CAN BE EXTIN-
GUISHED ONLY BY A KNOWING AND INTEL-
LIGENT WAIVER ’

1. Petitioner’s opening brief demonstrates the uni-
form English and colonial practice of submitting the issue

_of criminal forfeiture to the jury, and that this historic

practice is embraced in: the Sixth Amendment. Pet. Br.
42-44. The government seeks to minimize the importance
of the historic record, arguing (U.S. Br. 40) that the jury’s
“limited role was to determine what assets the defendant
owned,” and that this ‘f’modest function” was not deemed
a fundamental right of the defendant. The only authority
the government' cites in support of this argument is a
brief passage in a student note.® Neither this note nor the
government's brief responds to the evidence (Pet. Br. 43)
that English and colonial juries frequently found that the
accused owned no property despite their knowledge of
such property. This evidence demonstrates that in crimi-
nal forfeiture cases the jury served its constitutional func-
tion of checkingwgbvernment‘ 0ppres$ion and abuse.b

5.The only authority the note cites in support of this posi-
tion is Julius Goebel and T. Raymond Naughton, Law Enforce-
ment in Colonial New York (1944). Goebel and Naughton
speculated that the requirement of a jury finding of the
offender’s forfeitable property “was possibly intended to sim-
plify the settlement of Crown rights.” Id. at 711 (emphasis
added). They cited no authority in support of this passing com-
ment. ‘ ' :

6 The jury’s power to temper the law with its own sense of
fairness and justice is an important feature of our constitutional
system, with deep roots in English and colonial history. One of
the earliest reported examples is Bushell’s Case, 124 Eng. Rep.
1006 (1670), named after the forerman of the jury that was fined
and held in contempt after it acquitted William Penn and Wil-
liam Meade. The court granted Bushell’s habeas corpus petition,
accepting his contention that jurors could not lawfully be
detained merely because their verdict was unacceptable to the




14

Even if the government could produce some evidence
that the jury once served only as a device to facilitate
forfeiture by identifying properties to be seized, the
metamorphosis of the jury.in forfeiture cases would
merely parallel its development in other cbntexts For
examp]e the original purposes of the grand jury “were to
increase the number of criminal prosecutlons to enhance
the king’s authority, and indirectly to raise revenue for
the Crown, which received the property forfeited by per-
sons convicted of crimes.” Sara S. Beale and William C.
Bryson, Grand Jury Law and Practice § 1:02, at 5 (1984)
(éndnotes omitted). 7 The grand jury’ s eventual develop-
ment into an -independent institution that won praise as
an 1mportant safeguard of 'individual hberty demon-
strates that such'a lay body, once constltuted may take
on funct1ons not" or1gmally foreseen

The ability to resxst government oppressxon is the
hallmark of the jury ‘anda p‘rlmary justification for the
jury clause of the Sixth Amen ment and the grand jury

'y

clause of the Fifth Amendment. See, e.g., Duncan v. Louisi-
ana, 391 U.S. 145, 155-56 (1968) (jury a safeguard against
corrupt or overzealous prosecutor and complacent or
biased judge); Wood v. Georgin; 370 U.S.:375, 390 (1962)

trial judge. Other well known examples of jury independence
during the colonial period were the acquittals of John Peter
Zenger (who was represented by Alexander Hamilton) and of
the defendants charged in connection with the Boston Tea Party.
For a general discussion of jury nullification, see Jack B. Wein-
stein, Considering Jury Nullgﬁcahon : When May and Should a
Jury Reject the Law to. Do Justice, 30 Am. Crim. L. Rev. 239 (1993).

7 Indeed, some scholars trace the heritage of both the grand
and petit jury back to.a jury-like body employed by William the
Conqueror to compile the Domesday Book, which listed all
landowners and showed the value and extent of their holdings.
I Frederick Pollack and Fredenqk Maitland, The History of
English Law 143 (2d ed. 1923), This.appears to be a close corol-
lary of the function attributed by the government to the jury in
forfeiture cases.
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(grand jury a primary security against hasty, malicious,
and oppressive prosecutions). By refusing to identify for-
feitable property, common law juries performed this func-
tion, and this common law heritage shows that the right
to have a jury determine criminal forfeiture is an aspect
of the Sixth Amendment right to trial by jury.® Cf. Greene
v. Briggs, 10, F. Cas. 1135, 1142 (C.C.D.R.I. 1852) (No.
5,674) (trial by jury required under state conshtutlon if
statute permits criminal forfeiture). ‘

2. The Framers intended to preserve the jury as it
existed at common law (Pet. Br. 44-45), where it served as
an important safeguard in forfeiture cases. The American
colonists recognized the importance of requiring a jury

8 The government suggests (U.S. Br. 21 n. 8) that recogni-
tion of a Sixth Amendment right to:a jury trial of criminal
forfeiture would necessarily require that forfeitability be estab-
lished beyond a reasonable doubt. Yet the decisions cited by the
government, Sullivan v. Louisiana, 113 S. Ct. 2078 (1993), and
United States v. Gaudin, 115 S. Ct. 2310 (1995), had no occasion to
address whether forfelture might be an exception to the general
rule that the jury verdict required by the Sixth Amendment is a
verdict beyond a reasonable doubt. In' any event, recognition of
a requirement of proof beyond a reasonable doubt in criminal
forfeiture proceedings would impose no undue burden on the
government. RICO forfeitures presently require proof beyond a
reasonable doubt. E.g., United States v, Pelullo, 14 F.3d 881,
901-06 (3d Cir. 1994). CCE forfeiturés were originally subject to
the requirement of proof beyond a reasonable doubt, though
several courts have C\oncluded that leg1slatxon enacted in 1984
reduced the govemment s burden to a 'preponderance. For a
discussion of these cases and an argument that Section 853 did
not alter the burden of proof, see 2 David B. Smith, Prosecution
and Defense of Forfeiture Cases ' 14. 03 (1992) (since Congress
rejected earlier bill to lower burden of: proof for criminal forfei-
ture and enacted other explicit, provisions regarding burden of
proof, courts have erred in assuming that Congress altered over-
all burden of proof for criminal forfeiture without any express

statutory language or’ reference to this action'in the legislative
history).
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trial in cases that might lead to civil forfeiture. Parliament
extended the jurisdiction of the admiralty courts to cases
involving seizures under the trade and navigation acts in
response to the nullification of these laws by local juries,
and this extension of admiralty jurisdiction led to “vig-
orous protests in America.” 5 ]J. Moore, Federal Practice
1 38.35[2] (2d ed. 1995); see Carl Ubbelohde, The Vice-
Admzralty Courts and. the: American Revolution 16 (1960)
(most common sanction for violation of trade laws was
forfeiture of ships and cargoes). One of the chief com-
plaints of the First Continental . Congress . was English
revenue statutes; that: ”subvert[ed] ..« the right of trial by
jury, by substituting intheir.place. trlals in Admiralty and
Vice-Admiralty. courts, where single Judges preside, hold-
ing their Commissions during pleasure.” 1 Jour. Cong. 93
(Oct. 21, 1774) (message to the inhabitants of the British
colpnies); see also fackson 0. Th ‘Steamboat Magnolza 61
U S (20 How) 296, 322, 331 (1857) (Campbell J. dlssent-

opposrhon ‘to the enlarged authomty of [admxralty]
courts, the1r 1nterference with! the common law right of
tr1a1 by ] y, and the1r offensxve use IOf the laws ‘and
course of proceed, ‘g{;;adopted from Roman tyrants ).
The governme‘fta ‘{ﬁas advanced no Teason to belleve
that the colonxsts whg, protested the. absence of 2 jury in
forfeiture proceedmgs before the admiralty courts would
haVe agreed with the suggestion: (U.S. Br. 40) that the
rlght to have crrmmaﬂ forfeiture determhned by a jury is
ot lof con nhonal F‘mportance. There*ls no merit to the
government s suggestlpn (US, Br. 39-40 & n. 15), that the
jury’s role was constntutlonally msxgmflcant ‘because
criminal forfeiture was mandatory rather than discretion-
ary.. Civil forfexture» so was mandatory. The jury’s func-
tion' was the same’ in \ClVll and criminal forfeiture cases,
and the. Framersl lar:ﬁlons indicate thél‘r‘ understandmg
that this funcnon‘ Was ‘of constitutional magnitude. Cf.
United States v The Betsey and Charlotte, 8 U S. (4 Cranch)
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443, 446 n. 1 (1808) (admiralty jurisdiction protected gov-
ernmental revenues, avoiding “great danger” of “caprice
of juries”).

3. The decisions holding that the Sixth Amendment
does not require the jury to impose the death sentence
(U.S. Br. 39-41) have no bearing on this case. The death
penalty cases demonstrate only that the contours of the
right guaranteed by the Sixth Amendment are deter-
mined by history rather than contemporary usage. The
statutes giving the jury sentencing authority in death
penalty cases are of relatively recent origin. The first
statute providing for jury discretion in capital murder
cases was enacted by Tennessee in 1838. American Law
Institute, Model Penal Code and Commentaries § 210.6 com-
mentary, at 129 (1980). Prior to that time, death was the
exclusive and mandatory penalty for many crimes. Id.
The mandatory nature of the death penalty was qualified
by the sentencing judge’s authority to reprieve the defen-
dant and recommend that he be pardoned. See J.M. Beat-
tie, Crime and the Courts in England 1660-1800 409, 420
(1986). Since the jury had no similar discretion, it could
shield defendants from the death penalty only by finding
them not guilty or guilty only of a lesser offense. See id. at
406, 408, 419-21.

Accordingly, the death penalty decisions cited by the
government do no more than keep the Sixth Amendment
within its historic boundaries. The same analysis applies
to McMillan v. Pennsylvania, 477 U.S. 79 (1986), since there
is no historic precedent for requiring the jury to find facts
that determine the sentence to be imposed within the
range provided for by the offense. McMillan and the
death penalty cases have no bearing where, as here, the
common law required submission of the matter in ques-
tion to the jury.

4. If this Court concludes that the Sixth Amendment
does not protect the right to a jury trial on forfeiture, the
government argues (U.S. Br. 44-49) that the right to a
special jury verdict under Rule 31(e) is no different than a
myriad of other rights that are extinguished by a guilty
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter
RE: Technical Amendment to Rule 54(a)
DATE: March 4, 1997

As noted in Mr. Pauley’s attached letter, Rule 54(a) should be amended to delete
the reference to the Canal Zone court. I am attaching a copy of that rule, with proposed
change.
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U. S. Department of Justice

Criminal Division

Washington, D.C. 20530

October 25, 1996

Professor David A. Schlueter

St. Mary’s University of San Antonio
School of Law

One Camino Santa Maria

San Antonio, Texas 78284

Dear David:

I write to bring to your attention two technical matters
that I believe the Advisory Committee should take care of at some
point. One is found in Rule 11, which the Committee will be
considering in any event at its next meeting. Rule 11(a) (1)
states, in part, that if "a defendant refuses to plead or if a
defendant corporation fails to appear, the court shall enter a
plea of not guilty." (emphasis supplied) It seems clear that
the term "corporation" is too narrow and that the Rule properly
applies to any "organization, as defined in 18 U.S.C. 18, that
may fail to appear, including partnerships unions, and other
legal entities. You may recall that the Committee recently
addressed the same problem in two other Rules that improperly
used "corporation" when "organization" was the appropriate term.
See Rules 16(a) (1) and 43 (c) (1).

The other technical matter concerns the Canal Zone. The
reference in Rule 54 (a) to the United States Digtrict Court for

the Canal Zone is obsolete. That court has not existed for more
than a decade.

Sincerely,

- Jﬁwé

Ro er A. Pauley
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Rule 54. Application and Exception
(a) COURTS. These rules apply to all criminal proceedings in the United States

District Courts; in the District of Guam; in the District Court for the Northern Mariana

Islands, except as otherwise provided in articles IV and V of the covenant provided by the

Act of March 24, 1976 (90 Stat. 263); in the District Court of the Virgin Islands;-and

the District-of the-Canal Zone: in the United States Courts of Appeals; and in the Supreme
Court of the United States; except that the prosecution of offenses in the District Court of

the Virgin Islands shall be by indictment or information as otherwise provided by law.

COMMITTEE NOTE

The amendment to Rule 54(a) is a technical amendment removing the reference to
the court in the Canal Zone, which no longer exists.
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LEONIDAS RALPH MECHAM  ADMINISTRATIVE OFFICE OF THE

Director

UNITED STATES COURTS JOHN K. RABIE]
CLARENCE A. LEE, JR. Chief
Associate Director WASHINGTON, D.C. 20544 Rules Committee Support Office

February 20, 1997
Via Facsimile

MEMORANDUM TO JUDGES JENSEN AND SMITH

SUBJECT: Forfeiture Proceedings in Comprehensive Crime Act

I am attaching section 314 of the Omnibus Crime Control Act of 1997 (S. 3),
which creates a federal offense prohibiting chemical weapons. A major part of the
section sets up an elaborate criminal forfeiture process. In the past, we have not
commented on legislative bills that set up separate forfeiture proceedings for
distinct offenses. But you may wish to consider commenting on it for this bill.

First, the bill could be used as precedent for future expansion regarding
other offenses which may be at odds with proposals under the Criminal Rules
Committee’s consideration. For example, a third party has no right to a jury for
claims to the forfeitable property in this bill. In addition, if a rule amendment,
which sets up a uniform criminal forfeiture proceeding, is proposed by the Criminal
Rules Committee, we would have to consider whether it supersedes section 314. In
the event, it may be wise to alert Congress to this possibility.

Section 314 also exempts the forfeiture proceedings from the Federal Rules
of Evidence and directly amends Rule 1101(d)(3). The Evidence Rules Committee
had considered, but deferred, explicitly extending the evidence rules to forfeiture
proceedings.

The agency is considering its response to Congress on the many judiciary-
related provisions contained in the bill, including the rules-related provisions. We
are still exploring whether a single comprehensive letter from Judge Kazen, chair of
the Criminal Law Committee, or individual letters from the Conference committees
should be sent to the Hill. Hearings and serious consideration of this bill will not

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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occur sooner than the summer. But we may want to present our position early in
the game. |

I am also sending to you section 602, which amends Criminal Rule 35(b). It
is virtually identical to section 821 in the same bill. Apparently Congress really
wants this one.

<2kl

John K. Rabiej
Attachment

cc: Honorable Alicemarie H. Stotler
Professor David A. Schlueter
Professor Daniel J. Capra
Professor Daniel R. Coquillette

=)

;g—z-“d!

]

§"—“‘7§—

)

£
fo—

=)

[

E_

.

™

™

P

)

k3

™)

=1

F



S T PR B S O

B

B0 I B B

P
£

) 077

Ty oy 0

3y 1

3

S I At T A

1

ONJEN\JEN97.112 | ' - SL.C.
36 )
L “(3). DEaTH.—Whoever engages in conduct
2 prohibited by this subsection, and as a result of such
3 conduct directly or proximately causes the death of
4 - any person, including any public safety officer per-
5 forming duties, shall be subject to the death penalty,
6 or imprisoned for not less than 20 years or for life,
7 fined under this title, or both.”.
8 SEC. 314. CHEMICAL WEAPONS RESTRICTIONS.
9 (a) IN GENERAL.—Section 2332¢ of title 18, United
10 States Code, is amended—
11 (1) in subsection (a), by inseljting after para-
12 graph (2) the following:
13 “(3) RESTRICTIONS.—
14 “(A) IN GENERAL.—Whoever without law-
15 ful authority knowingly develops, produces, ac-
16 quires, stockpiles, retains, transfers, owns, or
17 possesses any chemical weapon, or knowingly
18 assists, encourages or induces any person to do
19 so, or attempts or conspires to do so, shall be
20 punished under paragraph (2).
21 “(B) JURISDICTION.—The United States
22 | has jurisdiction over an offense under this para-
23 graph if—
24 (1) the prohibited activity takes place
25

in the United States; or
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“(ii) the prohibited activity takes
place outside the United States and is
committed by a national of the United

States.

“(C) ADDITIONAL PENALTY.—The court
shall order any person convicted of an offense
under this paraé'raph to pay to the United
States any expenses incurred incident to the
seizure, storage, handling, transportation, and

. destruction or ‘other disposition of property
seized for violation of this sectipn.”;

(2) by adding at the end the following:

“(e) CRIMINAL FORFEITURE.—

“(1) PROPERTY SUBJECT TO CRIMINAL FOR-
FEITURE.—A person who is convicted of an offense
under this section shall forfeit to the United States
the interest of that person in—

“(A) any chemical weapon, including any
component ihereof;

“(B) any property, real or personal, con-
stituting or traceable to gross profits or other
proceeds obtained from such offense; and

“(C) any property, real or personal, used
or intended to be used to commit or to promote

the commission of the offense.
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38
“(2) THIRD PARTY TRANSFERS.—

“(A) IN GENERAL.—AIl right, title, and in-
terest in property described in subsection (a) of
this section vests in the United States upon the
commission of the act giving rise to forfeiture
under this section.

“(B) FORFEITURE.

Except as provided in
subparagraph (C), any property referred to in
subparagraph (A) that is subsequently trans-

ferred to a person other than the defendant

may be the subject of a special verdict of for- .

feiture and thereafter shall be ordered forfeited
to the United States.

“(C) ExCEPTION.—The property referred
to in subparagraph (B) shall not be ordered for-
feited if the transferee establishes in a hearing
conducted pursuant to subsection (1) that the
party is a bona fide purchaser for value of such
property who, at the time of purchase, was rea-
sonably without cause to believe that the prop-
erty was subject to forfeiture under this section.
“(3) PROTECTIVE ORDERS.—

“(A) IN GENERAL.—Upon application of
the United States, the court may enter a re-

straining order or injunction, require the execu-
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tion of a satisfactory performance bond, or take
any other action to preserve the availability of
property described in subsection (a) for forfeit-

ure under th%s section—
- “(i) upon the filing of an indictment

or information—

“(I) charging a violation of this
- chapter for which criminal forfeituré
may be ordered under this section;

and

“(I) alleging that the property :

with respect to which the order is
sought would, in the event of convie-
tion, be. subject to forfeiture under
this section; or
“(ii) prior to the filing of an indict-
ment or information referred to in clause
(i), if, after providing notice to persons ap-
pearing to have an interest in the property
and opportunity for a hearing, the court
determines that—
“(I) there is a substantial prob-
ability that the United States will pre-
vail on the issue of forfeiture and that

failure to enter the order will result in

DU

)

&

)

)

=

)

r

&=

3

e

r

)

7

S I

4

P

£

T

S
-



1

S T A B S

AN I

e e B

-
H

-

A R S B S B Ao

.

1

o

1 1 r

S

|

OA\JEN\JEN97.112

O 00 N & W A WO -

»N‘M NN e e e e N T e
SR ORI RBT 3 acrop = 8

S.L.C.
40
the property being destroyved, removed
from the jurisdiction of tﬁe court, or
otherwise made unavailable for forfeit-
ure; and
| “(II) the need to preserve the
availability of the property through
. the entry of the requested order out-
weighs the hardship on any party
against whom the order is to be en-
tered;
except that an order entered pursuant to
subparagraph (B) shall be effective for a ‘
period not to exceed 90 days, unless ex-
tended by the court for good cause shown
or unless an indictment or information de-
scribed in this subparagraph has been
filed.

“(B) TEMPORARY RESTRAINING OR-

DERS.—

“(i) IN GENERAL.—A temporary re-
straining order under this subsection may
be entered upon application of the United
States without notice or opportunity for a
he&riﬁg when an information or indictment

has not yet been filed with respect to the
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property, if the United States dewm-
onstrates that there is probable cause to
believe that— |

~ “(I) the property with respect to
which the order is sought would, in
the event of conviction, be subject to

forfeif:ure under this section; and
“(II)(aa) exigent circumstances
exist that place the life or health of

any person in danger; or

“(bb) that provision of notice will |

Jjeopardize the availabiiity of the prop-

erty for forfeiture.

“(i1) EXPIRATION.—A temporary re-
straining order described in clause (i) shall
expire not later than 10 days after the
date on which the order is entered, un-
less— |

“(I) the order is extended for
good cause shown; or

“(II) the party against whom it
is entered consents to an extension for

a loxig'er péﬁod.

“(iii) HEARING.—A hearing requested

concerning an order entered under this

)
g

g
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paragraph shall be held at the earliest pos-
sible time and prior to the expiration of
the temporary order.

“(C) INAPPLICABILITY OF FEDERAL

RULES OF EVIDENCE.—The court may receive

and consider, at a hearing held pursuant to this

paragraph, evidenice and information that would
otherwise be inadmissible under the Federal

Rules of Evidence.

“(d) WARRANT OF SEIZURE.—

“(1) IN GENERAL—The Government of the .
United States may request the ‘issuan-lce of a warrant
authorizing the seizure of property subject to forfeit-
ure under this section in the same manner as pro-
vided for a search warrant.

“(2) DETERMINATIONS BY COURT.—The court
shall issue a warrant authorizing the seizure of the
property referred to in paragraph (1) if the court de-
termiﬁes that there is probable cause to believe
that—

“(A) the property to be seized would, in
the event of conviction, be subject to forfeiture;

and
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| “(B) an order under subsection (c) may

not be sufficient to ensure the availability of the

property for forfeiture.
. “(e) ORDER OF FORFEITURE.—The court shall order L

forfeiture of property referred to in subsection (a) if the -

[ S

2
3
4
5
6 trier of fact determines, by a preponderance of the evi-
7
8
9

dence, that the property is subject to forfeiture. mr
“(f) EXECUTION.— . -

“(1) IN GENERAL.—Upon entry of an order of 3

10 forfeiture or temporary restraining order under this 3
11 section, the court shall authorize the Attorney Gen- see

A

12 eral to seize all property orderedl .forfeited or re-

13 , strained on such terms and conditions as the court E
14 determines to be appropriate. )
15 “(2) ACTIONS BY COURT.—Following entry of E
16 an order declaring the property forfeited, the court E
17 may, upon application of the United States, enter
18 - such appropriate restraining orders or injunctions, D
19  require the execution of satisfactory performance ‘
20 bonds, appoint receivers, conservators, appraisers, 5
21 accountants, or trustees, or take any other action to g
22 protect the interest of the United States in the prop-

™

23 erty ordered forfeited.
24 “(3) OFFSET.—Any income aceruing to or de-

™

25 rived from property ordered forfeited under this sec-



}
 memreIe crgee e o

A O A

J

T
¥

A

AR N A B

{1

1

i

r

AN B

— 1 3

N R DR I

]

O:\JEN\JEN97.112

.

O 00 N O A W N

NN . NN [ S SN [— Pt ek e bt ek e p—t

TERINR o e o e
R M N T S LR SR

44
tion may be used to offset ordinary and necessary
expenses to the property that—

| “(A) are required by law; or

“(B) are necessary to protect the interests
of the United States or third parties.
“(g) DISPOSITION OF PROPERTY.—

“(1) IN GENERAL.—Following the seizure of
property ordered forfeited under this section, the At-
torney General shall, making due provision for the
rights of any innocent persons—

“(A) destroy or retain for _ofﬁcial use any .
article described in paragraph (1) of subsection

(a); and

“(B) retain for official use or direct the
disposition of any property deseribed in para-
graph (2) or (3) of subsection (a) by sale or

- any other commercially feasible means.

“(2) REVERSION PROHIBITED.—With respect to
the forfeiture, any property right or interest not ex-
ercisable by, or transferable for value to, the United
States shall expire and shall not revert to the de-
fendant, nor shall the defendant or any peréon act-
ing in concert with the defendant or on behalf of the
defendant be eligible to purchase forfeited property
at any sale held by the United States.
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“(3) RESTRAINT OF SALE OR DISPOSITION.—
Upon application of a person, other than the defend-

‘ant or person acting in concert with the defendant

- or on behalf of the defendant, the court may restrain

or stay the sale or disposition of the property pend-
ing the conclusion of any appeal of the criminal case
giving rise to the forfeiture, if the applicant dem-
onstrates that proceeding with the sale or disposition
of the property will “result in irreparable injury,

harm, or loss to the applicant.

“(h) AUTHORITY OF ATTORNEY GENERAL.—With re-

12 spect to property ordered forfeited under .this section, the
13 Attorney General may—

14
15
16
17
18
19
20
21
22
23
24

“(1) grant petitions for mitigation or remission
of forfeiture, restore forfeited property to victims of
a violation of this section, or take any other action
to protect the rights of innocent persons that—

“(A) is in the interest of justice; and
“(B) is not inconsistent with this section;

“(2) compromise claims arising under this sec-
tion;

“(3) award compensation to persons providing
information resulting in a forfeiture under this see-

tion;
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“(4) direct the disposition by the United States

3

under section 616 of the Tariff Act of 1930 (19
U.S.C. 1616a), of all property ordered forfeited

" under this section by public sale or any other com-

mercially feasible means, making due provision for
the rights of innocent persons; and

“(5) take such appropriate measures as are
necessary to safeguard and maintain property or-
dered forfeited under this section pending the dis-
position of that property. |

“(i) BAR ON INTERVENTION.—Except as provided in .

12 subsection (1), no party claiming an interest in property

13 subject to forfeiture under this section may—

14
15
16
17
18
19
20
21
22
23

“(1) intervene in a trial or appeal of a eriminal-

case involving the forfeiture of that property under

- this section; or

'“(2) commence an action at law or equity
against the United States concerning the validity of
the alleged interest of that party in the property
subsequent to the filing of an indictment or informa-
tion alleging that the property is subject to fbrfeit-
ure under this seetion. | |

“(j) JURISDICTION TO ENTER ORDERS.—Each dis-

24 trict court of the United States shall have jurisdiction to
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enter an order of forfeiture under this section without re-
gard to the location of any property that—
“(1) may be subject to forfeiture under this sec-
- tion; or
“(2) has been ordered forfeited under this sec-
tion.

“‘(k) DEPOSITIONS.—In order to facilitate the identi-
fication and location of property declared forfeited under
this section and to facilitate the disposition of petitions
for remission or mitigation of forfeiture, after the entry
of an order declaring proberty forfeited to the United
States under this section, the court may, upon application
of the United States, order that—

“(1) the testimony of any witness relating to
the property forfeited be taken by deposition; and

“(2) any designated book, paper, document,
record, recording, or other material that is not privi-
leged be produced at the same time and place, and
in the same manner, as provided for the taking of
depositions under rule 15 of the Federal Rules of

Criminal Procedure.

“(1) THIRD PARTY INTERESTS.—

“(1) IN GENERAL.—
“(A) NoTICE.—Following the entry of an

order of forfeiture under this section, the Unit-
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ed States Government shall publish notice of
the order and of the intent of the Government
to dispose of the property in such manner as
the Attorney General may direct.

“(B) DIRECT WRITTEN NOTICE.—In addi-
tion to providing the notice deseribed in sub-
paragraph (A), the Government may, to the ex-
tent practicable, provide direct written notice to
any person known to have alleged an interest in
the property that is the subject of the order of
forfeiture as a substitute for published notice as .
to those persons so notified.

“(2) PETITION BY PERSON OTHER THAN DE-

FENDANT.—

“(A) IN GENERAL.—Any person, other
than the defendant, who asserts a legal interest
in property that has been ordered forfeited to
the United States pursuant to this section may
petition the court for a hearing to adjudicate
the validity of his alleged interest in the prop-
erty not later than the earlier of—

“(i) the date that is 30 days after the

final publication of notice; or
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*(ii) the date that is 30 days after the

receipt of notice by the person under para-

\ graph (1). ,

“(B) BEQ[’IREMENTS FOR HEARING.—A
hearing described in subparagraph (A) shall be
‘held before the court without a jury.

“(3) REQUIREMENTS FOR PETITION.—A peti-
tion referred to in paragraph (2) shall—
. “(A) be signed by the petitioner under
. penalty of perjury; and
| “(B) set forth— |

“(i) the nature and é:itent of the peti-
tioner’s right, tiﬂe, or interest in the prop-
erty;

“(ii) the time and circumstances of
the petitioner’s acquisition of the right,
title, or interest in the property;

“(iii) the relief sought; and

“(iv) any additional facts supporting
the petitioner’s claim.

“(4) DATE; CONSOLIDATION.—

“(A) DATE OF HEARING.—The hearing on
a petition referred to in paragraph (2) shall, to
the extent practicable and consistent with the
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interests of justice, be held not later than 30
days after the filing of the petition. |

“(B) CONSOLIDATION.—The court may
consolidate the hearing on the petition with a
hearing on any other petition filed by a person
other than the defendant under this subsection.
“(5) ACTIONS AT-HEARINGS.—

“(A) IN GENERAL.—At a hearing referred
to in paragraph (4)—

“(i) the petitioner m#y testify and
present evidence and witnesses on his or -,
her own behalf, and ero-ss-examine wit-
nesses who appear at the hearing; and

“(i1) the Government may present evi-
dence and witnesses in rebuttal and in de-
fense of its claim to the property that is
the subject and cross-examine witnesses
whio appear at the hearing.

“(B) CONSIDERATION BY COURT.—In ad-
dition to considering testimony and evidence
presented at the hearing, the court shall con-
sider the relevant portions of the record of the
criminal case that resulted in the order of for-

feiture.
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“(6) AMENDMENT OF ORDER OF FORFEIT-

URE.—If, after holding a hearing under this sub-

section, the court determines that a petitioner has

" established by a preponderance of the evidence

that—

“(A)(i) the petitioner has a legal right,
title, or interest-in the property that is the sub-
jeet of the hearing; and

“(ii) that right, title, or interest renders
-the order of forfeiture invalid in whole or in
part because the right, title, or interest—

“(I) was vested in the petitioner rath-

‘er than the defendant; or

“(II) was superior to any right, title,
or interest of the defendant at ‘he time of
the eommission of the acts which gave rise
to the forfeiture of the property under this
séction; or |

“(B) the petitioner is a bona fide pur-
chaser for value of the right, title, or interest
in the property <nd was at the time of purchase
reasonably without cause to believe that the
property was subject to forfeiture under this

section;

?%-54
F i

]

gm—»—w-

g

-

™

S

-

1



.oy e

{

31 )

L

O\JENA\JEN97.112

W 0 N O U b W Ny -

[y
o

11
12

AN PO
52
the court shall amend the order of forfeiture in ac-
cordance with its determination.

“(7) ACTIONS OF COURT AFTER DISPOSITION

" OF PETITION.—After the disposition of the court of

all petitions filed under this subsection, or if no such
petitions are filed after the expiration of the period
specified in paragraph (2), the United States—
“(A) shall have clear title to property that
is the subject of the order of forfeiture; and
“(B) may warrant good title to any subse-
quent purchaser or transferee.

“(m) CONSTRUCTION.—This section shall be liberally

13 construed in such manner as to effectuate the remedial

14 purposes of this section.

16
17
18
19
20
2l
22
23
24
25

“(n) SUBSTITUTE ASSETS.—

“(1) IN GENERAL.—In accordance with para-
graph (2), the court shall order the forfeiture of
property of a defendant other than property de-
seribed in subsection (a) if, as a result of an act or
omission of the defendant, any of the property of the
&efendant that is described in subsection (a)—

“(A) cannot be located upon thg exercise of
due diligence;
“(B) has been transferred or sold to, or

deposited with, a third party;
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l “(C) has been placed beyond the jurisdic- -
2 tion of the court; @
3 “(D) has been substantially diminished in ‘
4 value; or - | L
5 “(E) has been commingled with other L
6 property which cannot be divided without dif- ]
7 ficulty. : E
8 “(2) VALUE OF PROPERTY.—The value of any g"
9 property subject to forfeiture under paragraph (1) . :
10 shall not exceed the value of property of the defend- Emj
11 ant with respect to which subparagraph (4), (B), . b E‘
12 (C), (D), or (E) of paragraph (1) applies.”; and }
13 (3) by amending the section heading to read as E
14 - follows:

£

15 “SEC. 2332¢c. USE AND STOCKPILING OF CHEMICAL WEAP-

16 ONS.".
17 (b) CONFORMING AMENDMENT TO FEDERAL RULES

18 oF EVIDENCE.—Section 1101(d)(3) of the Federal Rules

]

8 T B

19 of Evidence is-amended by striking “; and proceedings

g
-

20 with respect to release on bail or otherwise” and inserting

21 “, proceedings with respect to release on bail or otherwise;

22 and proceedings under section 2232c(c)(3) of title 18,

™

23 United States Code (except that the rules with respect to

24 oprivilege under subsection (c¢) of this section also shall
25 apply).”. |

iade I
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(e) CONFORMING AMENDMENT.—The chapter analy-

sis for chapter 113B of title 18, United States Code, is
amended by striking the item relating to section 2332b

‘and inserting the following:

*2332¢. Use and stockpiling of chemieal weapons.”.

O 00 N N Wi

10
11
12
13
14
15
16
17

18

19
20
21
22
23
24

Subtitle B—International
- Terrorism

SEC. 321. MULTILATERAL SANCTIONS.

(a) PoLiCcY ON ESTABLISHMENT OF SANCTIONS RE-

GIMES.—

(1) Pouicy.—Congress urges the President to
commence immediately after the dafe of enactment
of this Act diplomatic efforts, in appropriate inter-
national fora (including the United Nations) and bi-
laterally, with allies of the United St.éites, to estab-
lish, as appropriate, a multilateral sanctions regime
against each country that the Secretary of State de-
termines under section 6(j) of the Export Adminis-
tration Act of 1979 (50 U.S.C. App. 2405(j)) to
have repeatedly provided support for acts of inter-
vx.lational terrorism.

(2) REPORT.—The President shall include in
the annual report on patterns of global terrorism
prepared under section 143 a description of the ex-

tent to which the diplomatic efforts referred to in
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and Export Aet (21 U.‘S.C.QGO(b)(?.)(‘H‘))‘is ame;xd-
ed by—
(A) striking ‘10 gTatxlé or more of meth-

¢

amphetaniine,” and inserting ‘3 grams or more

of methgmphetanﬁne,"; and |

(B) striking “100 grams or more of a mix-
ture or substance containing a detectable
amount of methamphetamine” and inserting
“50 grams or more of a mixture or substance
containing a detectable amount of methamphet-
amine’’. .
SEC.‘ 602. ﬁEDUCTION OF SENTENCE FOR i’ROVIDlNG USE-

| FUL INVESTIGATIVE INFORMATION.

Section 3553(e) of title 18, United States Code, sec-
tion 994(n) of title 28, United State Code, and Rule 35(b)
of the Federal Rules of Criminal Procedure are each
amended by striking “subétantial' assistance in the inves-
tigation or prosecution of another person who has commit-
ted an offense” and inserting “substantial assistance in
an investigation of any offense or substantial assistance

in an investigation or prosecution of another person who

has committed an offense’.

- SEC. 603. IMPLEMENTATION OF A SENTENCE OF DEATH.

(a) IN GENERAL.—Section 3596(a) of title 18, Unit-

- ed States Code, is amended—
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LEONIDAS RALPH MECHAM ADMINISTRATIVE OFFICE OF THE

Director

UNITED STATES COURTS JOHN K RABIE]
. 1€
CLARENCE A. LEE, JR. .
Associate Director WASHINGTON, D.C. 20544 Rules Committee Support Office
February 4, 1997
Via Facsimile

MEMORANDUM TO JUDGE D. LOWELL JENSEN AND PROFESSOR DAVID A.
SCHLUETER ‘

SUBJECT:  Omnibus Crime Control Act of 1997

For your information, I am attaching sections 501, 502, 505, and 821 of the Omnibus
Crime Control Act of 1997 (8. 3), which was introduced by Senator Hatch on January 21, 1997.
Each section affects the Criminal Rules.

Section 501 would amend Criminal Rule 24(b) to equalize the number of peremptory
challenges available to the prosecution and the defendant. Section 502 would amend Rule 23(b)
to permit juries of six on the request of the defendant and the approval of the court and the
government. Section 505 would restructure the composition of the criminal and standing rules
committees to include equal numbers of prosecutors and “defense-oriented practitioners.”
Finally, section 821 would amend Rule 35(b) to permit consideration of the defendant’s
“substantial assistance in an investigation of any offense or the prosecution of another person
who has committed an offense” when reviewing a motion to reduce a sentence under the rule.
(Proposed amendments to Rule 35(b) on another matter have been published for comment.)

After conferring with our Legislative Affairs Office, I will contact you to discuss our

response and its timing. In the meantime, I will keep you posted on developments involving this
legislation.

AL

John K. Rabiej

Attachments

cc: Honorable Alicemarie H. Stotler
Professor Daniel R. Coquillette

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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Mr.

“IST SESSION S o 3

"IN THE SENATE OF THE UNITED STATES

HaTtcH (for himself

) introduced the following bill; which was read twice
and referred to the Committee on

A BILL

To provide for fair and accurate criminal trials, reduce vio-

T T C R

lent juvenile crime, promote accountability by juvenile
criminals, punish and deter violent gang crime, reduce
the fiscal burden imposed by criminal alien | prisoners,
promote safe citizen self-defense, combat the importation,
production, sale, and use of illegal drugs, and for other

purposes.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as the
“Omnibus Crime Control Act of 1997”.

Mr.
Mr.

SESEEEEESESSEFEEEEEEEER

LOTT
ABRAHAM
ALLARD
ASHCROFT
CRAIG
D’AMATO
DeWINE
DOMENICI
ENZI
FAIRCLOTH
GORTON
GRAMS
GRASSLEY
HAGEL
HELMS
HUTCHINSON
KYL
MURKOWSKI
NICKLES
ROBERTS
SMITH
THOMAS
THURMOND
WARNER

. COVERDELL




O:\JEN\JEN97.112 SLit,
92 .
1 receives the training offered, whichever comes
2 first.”.
3 SEC. 424. SELF DEFENSE FOR VICTIMS OF ABUSE.
4 - Section 922(s)(1)(B) of title 18, United States Code,
5 is amended—
6 (1) by striking “the transferee has’ and insert-
7 ing “the transferee— -
8 (1) has”; and
9 (2) by adding at the end the following: “or
10 ‘“(i1) is named as a person protected
11 under a court order described in subsection .
12 (2)(8).”. |
13 TITLE V—CRIMINAL
14 PROCEDURE IMPROVEMENTS
15 Subtitle A—Equal Protection for
16 Victims
17 SEC. 501. THE RIGHT OF THE VICTIM TO AN IMPARTIAL
18 JURY.
19 Rule 24(b) of the Federal Rules of Criminal Proce-

M

g"‘—“r?

£ ]

e
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1

-

20 dure is amended by striking ‘“the government is entitled
21. t0. 6 -peremptory challenges and the defendant or defend-
22' ants jointly to 10 peremptory challenges” and inserting
23 “each side is entitled to 10 peremptory challenges”.

24 SEC. 502. JURY TRIAL IMPROVEMENTS.

25

(a) JURIES OF 6.—

1

o
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12
13
14
15
16
17
18
19
20
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93
(1) IN GENERAL.—Rule 23(b) of the Federal
Rules of C'rimiual Proéedure is amended—
(A) by striking “JCURY OF LESS TIAN
TWELVE. JURIES” and insertiné the following:
“(b) NUMBER OF JURORS.—
“(1) IN GENERAL.—Except as provided in sub-
section (2), juries”; and | |
(B) by adding at the end the following:
“(2) JURIES OF 6.—Juries may\be of_' 6 upon

request in writing by the defendant with the ap-

. proval of the court and the consent of the govern-

ment.”.

(2) ALTERNATE JURORS.—Rule 24(c) of the
Federal Rules of Criminal Procedure is amended by
inserting after the first sentence the following: “In
the case of a jury of 6, the court shall direct that
not more than 3 jurors in ‘addition to the regular
jury be called and impanelled to sit as alternate ju-
rors.”.

(b) CAPITAL CASES.—Section 3593(b) of title 18,

21 United States Code, is amended by striking the last sen-

22" tence and inserting the following: “A jury impanelled pur-

23 suant to paragraph (2) may be made of 6 upon request

24 in writing by the defendant with the approval of the court

25 and the consent of the gOvernmerit. Otherwise, such jury
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shall be made of 12, unless, at any time before the conclu-
sion of the hearing, the parﬁes stipulate, with the approval
of the court, that it shall consist of a lesser numbér.".
SEC. 503. REBUTTAL OF ATTACKS QN, THE CHARACTER OF
| THE VICTIM.

Rule 404(a)(1) of fhe Federal Rules of Evidence is
amended by insertihg before the semicolon the following:
“, or, if an accused offers evidence of a pertinent trait
of character of the vietim (;f the erime, evidence of a perti-
nent trait of character of the accused offered by the pros-
ecution”. -

SEC. 504. USE OF NOTICE CONCERNING RELEASE OF OF-
FENDER.

Section 4042(b) of title 18, United States Code, is
amended by striking paragraph (4).

SEC. 508. BALANCE‘IN THE COMPOSITION OF RULES COM-
MITTEES. |

Section 2073 of title 28, United States Code, is

amended— |
(1) in subsection (a)(2); by adding at the end
the following: “On each such committee that makes
recommendﬁtions concerning rules that affect crimi-
nal éases, including the Federal Rules of Criminal

Procedure, the Federal Rules of Evidence, the Fed-

eral Rules of Appellate Proeeduré, the Rules Govern-

g
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ing Section 2254 Cases, and the Rules Governing
Section 2255 Cases, the number of members who

represent or supervise the representation of defend-

- ants in the trial, .direct review, or collateral review

of eriminal cases shall ﬁot exceed the number of
members who represent or supervise the representa-
tion of the Government or a State in the ‘trial, direct
review, or collateral review of criminal cases.”; and

(2) in subsection (b), by adding at the end the
following: “The number of members of the standing
committee who represent or supervise the represen-
tation of defendants in the trial, direct review, or
collateral review of criminal cases shall not exceed
the number of members who represent or supervise
the representation of the Government or a State in
the trial, direct reviéw, or collateral review of cfimi-

nal cases.”’.

Subtitle B—Firearms

19 SEC. 521. MANDATORY MINIMUM SENTENCES FOR CRIMI-

20 NALS POSSESSING FIREARMS.

21 Section 924(c) of title 18, United States Code,.is
22 amended—

23 (1) by striking “(c)” and all that follows
24 through “(2)” and inserting the following:
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| (d) ANIMAL ENTERPRISE TERRORISM.—Section
2 43(b)(25 of title 18, United States Code, 1s amendéd by
3 insérting “or may be sentenced to death” after “imprié-
4 oned for life or for any term of years”; and

5 | (e)\RACKETEERING.—-;-Secti()‘n‘ 1952(2)(3)(B) of title
6 18; United States Code, is amended by inserting “or may
7 be senﬁenced to death” after “imprisoned for any term of

8 years or for life”.

9 SEC.‘8111.~ VIOLENCE DIRECTED AT DWELLINGS IN INDIAN
10 | COUNTRY.

11 Section 1153(a) of title 18, United States Code, is
12 amended by insert_ing“‘or 1363” after “sect.i'on 661",

13 Subtitle B—Courts and Sentencing

14 SEC. 821 ALLOWING A REDUCTION OF SENTENCE FOR

15 PROVIDING USEFUL INVESTIGATIVE INFOR-
16 MATION ALTHOUGH NOT REGARDING A PAR-
17 TICULAR INDIVIDUAL.

18 Section 3553(e) of title 18, United States Code, sec-
19 tion 994(n) of title 28, Umted States Code, and Rule
20 35(b) of the Federal Rules of ‘/Crimixvlal Procedure are each
21 _amended by striking “substantial assistance in the inves-
22 ti'gﬁtion or' prosecution of another person who has ecommit-
23 ted an offense” and inserting “substantial assistance in
24 an investigation of ‘any offense or the prosecution of an-

25 otheryperson who has committed an offense”.
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SECRETARY AMERICAN BAR ASSOCIATION Office of the Secretary
mDonn;az(‘I‘. glv;l:ﬁr:—bnes 750 North Lake Shore Drive
: - 7th Avenue Chicago, lllinois 60611
h , Alaska 99501 ’
— OrageE»m:isl /iddre(s)s: (312) 988-5160
willarddd@aol.com FAX:(312) 988-5153

September 20, 1996

Honorable D. Lowell Jensen
Chairman, Advisory Committee on
Criminal Rules

Judicial Conference of the U. S.

B U.S. District Court

s 1301 Clay Street

- Oakland, California 94612

- Re: Compassionate Release and Alternate Sentencing

for Non-Violent HIV Offenders

b Dear Judge Jensen:

T At the meeting of the House (of Delegates of the American Bar Association held

- August 5-6, 1996, the enclosed resolution was adopted upon recommendation
of the Section of Individual Rights, and the National Lesbian & Gay Law

r Association.  Thus, this [resolution now states the official policy of the

= Association.

We are transmitting it for your information and whatever action you think
appropriate. Please advise if you need any further information, have any
- questions or if we can be of any assistance. Such inquiries should be directed
to my Chicago office.

a Sincerely yours,
i \—DM L’ . ‘Q‘“A“

Donna C. Willard-Jones

- DWJ/rmf ‘
oo
enclosure

3

cc:  Abby R. Rubenfield
Ellen F. Rosenblum
Robert D. Evans
Allan H. Terl
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AMERICAN BAR ASSOCIATION

ADOPTED BY THE HOUSE OF DELEGATES
AUGUST 5-6, 1996

RESOLVED, That the American Bar Association supports compassionate release of
terminally ill prisoners and endorses adoption of administrative and judicial procedures for
compassionate release consistent with the “Administrative Model for Compassionate Release
Legislation™ and the “Judicial Model for Compassionate Release Legislation,” each dated April
1996; and

FURTHER RESOLVED, That the American Bar Association supports alternatives to
sentencing for non-violent terminally ill offenders in which the court, upon the consent of the
defense and prosecuting attorneys, and upon a finding that the defendant is suffering from a
terminal condition, disease, or syndrome and is so debilitated or incapacitated as to create a
reasonable probability that he or she is physically incapable of presenting any danger to society,
and upon a finding that the furtherance of justice so requires, may accept a plea of guilty to any
lesser included offense of any count of the accusatory instrument, to satisfy the entire accusatory
instrument and to permit the court to sentence the defendant to a non-incarceratory alternative.
In making such a determination, the court must consider factors governing dismissals in the
interest of justice.
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RECOMMENDATION/APPENDIX

ADMINISTRATIVE MODEL FOR COMPASSIONATE RELEASE LEGISLATION
‘ (April 1996)

(a) Authorization: The [Parole Commission] [Department of Corrections] shall be
authorized to grant parole [release] of a[ny] prisoner, [at any time,] [irrespective of whether he or
she is presently eligible for parole,] whose medical condition is terminal within the meaning of
paragraph (b), below. [This section applies to any prisoner except...]

(b) Standard: If the [Parole Commission] [Department of Corrections] finds from the

evidence that the prisoner is likely to die within one year or less, the [Parole Commission]

[Department of Corrections] shall release the prisoner upon [medical parole] [conditional release]
unless it finds by a preponderance of the evidence that the prisoner poses a danger of committing
additional crimes, that the prisoner will not receive adequate care upon his or her release, or that

[medical parole] [conditional release] would denigrate the seriousness of the offense.

(c) Application process: In order to apply for such relief, the prisoner or a medical officer
of the Department of Corrections shall file an application for [medical parole] [conditional
release] with the [Parole Commission] [Director of the Department of Corrections]. In the case
of an application filed by a medical officer, the application shall be accompanied by an affidavit of
the medical officer attesting to the nature of the prisoner’s illness, the treatment he or she is
receiving, the prognosis, and the extent of the prisoner’s incapacitation from the illness. A copy
of each such application shall be served on the prosecutor..

(d) Medical Report: Within [72 hours] after the filing of any application by a prisoner, the
[Parole Commission] [Department of Corrections] shall refer the application to the medical unit of
the Department of Corrections for a report concerning the nature of the prisoner’s condition, the
treatment he or she is receiving, and the prognosis. Within [five days], the medical unit shall
forward the medical report to the [Parole Commission] [Director of the Department of
Corrections]. These time lines are meant to ensure speedy review and must be adhered to.
However, the prisoner’s application should not fail simply because, due to extraordinary
circumstances, the review time frames were not adhered to.

(e) Summagy dlsgosmon of unmeritorious applications: Within [seven days] of receiving
the medical report or aﬂidawt as the case may be the [Parole Commission] [Department of

Corrections] shall determine whether the application, on its face, demonstrates that relief may be
warranted. If the face of the application clearly demonstrates that relief is unwarranted, the
[Commission] [Department] may deny the application without a hearing or further proceedings,
and within [seven days] shall notify the prisoner in writing of its decision to deny the application,
setting forth its factual findings and a brief statement of the reasons for denymg release.




(f) Procedure for hearing:

(1) Ifthe application demonstrates that the prisoner may be entitled to relief,
the [Parole Commission] [Department of Corrections] shall set the case for
hearing, which shall be held within the next [seven days] (unless the
prisoner requests additional time).

(2)- Notice of the hearing shall be sent to the prosecutor and the victim(s), if
any, of the offense(s) for which the prisoner is incarcerated, and the
prosecu‘tor“and the victim(s) shall have the right to be heard at the hearing

-orin wrltmg or both

(3) At the hearmg, ‘he pnsoner shall be entitled to be represented by an
attorney. (at the pi soner s cost if there is any cost) or'other representative.
Rulés of ev1dence shall not apply, and the ev1dence may be taken in the

: form of aﬂidawt B : C

N
ay i

(g) Decision: Wlthm [seven] days of the heanng, the [Parole Commlssnon] [Department of
Corrections] shall issue awritten decision’ grantlng or denymg [medical parole] [conditional
release] and explaining t the reasons therefore. ' If the [Parole Commission] [Department of
Corrections] determmes that' [medlcal parole] [conditional release] is warranted it shall impose as
conditions of [parole] [release] at’ least the followmg

1) that the pnsoner not cominit another cnme
R CPRTTINE o S
(2)  that the pnsoner mamtam hlS or her residence;
(3)  that the prisoner mamtam estabhshed reporting requirements with his or
- her parole officer; |
v :

and such other conditions as the [Parole‘Commission] [Department of Corrections] concludes are
necessary or appropriate in the pamcular case, including the requirement that the pnsoner

undergo periodic re-examination of hlsl or her medlcal condition.

e ,

(h) Review: If the [Parole Comrmssron] [Department of Corrections] determines that
[medical parole] [conditional release] isi not warranted the prisoner shall have the right to seek
review of the decision in the court in whxch he or she was convicted; such review shall be limited
to the question whether the [Parole Cornmrssmn] [Department of Corrections] abused its
discretion. The appeal shall be expedlt‘ . d not subject to ﬁthher review.

(1) Revocation of [ medlcal arolb condmonal release]:

o M S “‘w(
1)) Vlolatlon of" condltlons of [medlcal parole] [condmonal release]: If the
prisoner violates any condition of [medical parole] [conditional release]), his
or her [medical parole] [condltlonal release] may be revoked in the same
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manner as for other violations of [parole] [conditional release], and the
prisoner returned to prison to serve his or her sentence. Credit for time
spent on [medical parole] [conditional release] shall not be counted toward
service of the sentence.

(2)  Prisoner no longer terminal: If after release the prisoner is determined not
to be likely to die within one year, [medical parole] [conditional release]
shall be revoked, and the prisoner shall be returned to prison to serve his or
her sentence. Credit for time spent on [medical parole] [conditional
release] shall be counted toward service of the sentence.

() Reapplication: Denial of relief under this section shall not preclude the prisoner from
reapplying for relief if there is a change in his physical condition or other pertinent circumstances.

(k) Reporting requirements: The [Parole Commission] [Department of Corrections] shall
maintain statistics regarding: the number of requests made for [medical parole] [conditional
release], the number of such requests that were granted, the number of such requests that were
denied and the grounds upon which each such petition was denied, and the date on which the
prisoner died, if applicable. Within three months of the end of the [fiscal] [calendar] year, the
[Parole Commission] [Department of Corrections] shall compile these statistics in an annual
report that shall be made available to the public.
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RECOMMENDATION/APPENDIX

JUDICIAL MODEL FOR COMPASSIONATE RELEASE LEGISLATION
(April 1996)

(a) Authorization: At any time after the defendant is sentenced, the court, on motion of
the defendant or the Department of Corrections or on its own motion, and after notice to the
prosecutor, may reduce a sentence of imprisonment to time served, or substitute for the unserved
balance of a sentence of imprisonment a sentence of home confinement, probation, or supervised
release, upon proof that the defendant has a medical condition that is critical. The court may
reduce any sentence, whether or not the defendant has served any imposed minimum sentence,
[except in the following cases...].

(b) Standard: If the court finds from the evidence that the defendant is likely to die within
one year, the court shall reduce the prison sentence to time served, or substitute home
confinement, probation, or supervised release, for the unserved balance of the prison sentence,
unless it finds by a preponderance of the evidence that the defendant poses a danger of
committing additional crimes, that the defendant will not receive adequate care upon his or her
release, or that release would denigrate the seriousness of the offense.

(c) Motion: In the case of a motion filed by the defendant, the motion shall be
accompanied by an affidavit of the medical officer attestmg to the nature of the defendant’s
iliness, the treatment he or she is receiving, the prognosis, and the extent of the defendant’s
incapacitation from the illness. A copy of each such application shall be served on the prosecutor.

(d) Procedure for hearing:

(1) - Ifthe court determines that the defendant may be entitled to relief, the
~ court shall set the motion for hearing in the next 10 calendar days, unless
the defendant requests additional time.

(2)  Notice of the hearing shall be sent to the prosecutor and the victim(s), if
any, of the offense(s) for which the prisoner is incarcerated, and the
victim(s) shall have the right to be heard at the hearing or in writing or
both. ‘

(3)  Evidence may be taken in the form of affidavit.

(f) Decision: Within [10] days of the hearing, the court shall issue a written decision
granting or denying the motion, setting forth its factual findings and explaining the reasons for its
decision. If the court determines that relief is warranted, the court shall determine whether to
reduce the prison sentence to time served, or instead to substitute a period of home confinement,
probation, or supervised release. If the court chooses to substitute a period of probation or
supervised release, the court shall impose as conditions of probation or release at least the
following:




M
@
3)

that the defendant not commit another crime;

‘that the defendant maintain his or her residence;

that the defendant maintain established reporting requirements with his or
her probation officer;

and such other conditions as the court concludes are necessary or appropriate in the particular

case.

(g) Review: If the court demes the motion, the defendant shall have the right to appeal,
limited solely to the question whether the trial court in denying the motion, abused 1ts discretion.

(h) Revocation of release:

€

@

Violation of conditions of release: If the defendant violates any condition of
release, his or her release may be revoked in the same manner as for other
violations of probation or supervised release and the defendant returned to

prison to serve his or her sentence. Credit for time spent on release shall

not be counted toward service of the sentence.

Defendant no longer late-stage terminal: If after release the defendant is
determined not to be likely to die within one year, his or her release shall be

‘revoked, and the defendant shall be returned to prison to serve his or her

sentence. Credit for time spent on release shall be counted toward service
of the sentence.

(i) New motion based on changed circumstances: Denial of relief under this section shall
not preclude the defendant from filing a subsequent motion for relief if there is a change in his
physical condition or other pertinent circumstances.

() Reporting requirements: The Department of Corrections shall maintain statistics
‘ regarding the number of requests made for conditional release, the number of such requests that
| were granted, the number of such requests that were denied, and the date the defendant died, if
applicable. Within three months of the end of the [fiscal] [calendar] year, the Department of
Corrections shall compile them in an annual report that shall be made available to the public. In
order to facilitate the collection of relevant data, the court shall send to the Department of

motion.

Corrections a copy of every motion for conditional release and of the decision on each such
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