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1. Report on Judicial Conference session and chair's introductory remarks

Minutes of June 22-23, 2006, Standing Rules Committee meeting

2. ACTION - Approving minutes of May 22-23, 2006, Advisory Rules Committee

meeting

3. Proposed uniform rule amendments on timiaecoipuitation

A. Further revisions to the template for calculating time
B. Adjusting time periods in specific rules

i. Report of Subcommittee A
ii. Report of Subcommittee B

C. Rule 6(b) issues involving rules with time periods that may not be extended

D. List of statutory provisions specifying time periods
E. Memorandum on the meaning of "last day" for the purpose of computing time

4. Report of Rule 30(b)(6) and Rule 26 Subcommittee

A. Report on rdepositions of witnesses testifying on behalf of an organization
under Rule 30(b)(6)

B. Materials on requiring employees giving expert testimony to furnish reports

and requiring disclosure of privileged or protected material provided to

testifying experts
i. Memorandum on Rule 26(a)(2) issues
ii. Resolution of American Bar Association and report of ABA Federal

Practice Task Force
iii. Report of New York State Bar Association Commercial and Federal

Litigation Section Committee on Federal Procedure on expert
witness disclosure

5. Status report of the Federal Judicial Center on "class actions" study (materials to be
circulated at a later time)

6. Amending Rule 12(e) to facilitate more detailed pleading

A. Memorandum on approaches to amending Rule 12(e)
B. Addendum on current Rule 12(e)
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7. Report of Rule 56 Subcommittee

A. Memorandum on approaches to amending Rule 56
B. Text of possible amendments to Rule 56
C. Background materials from earlier committee meetings, including excerpts

from minutes of committee meetings discussing amending Rule 56

D. Memorandum on local rules dealing with summary judgment

8. Questions on Rule 62.1 raised by the Standing Committee

9. Request for consideration of amending Rule 68 to facilitate comparison of offers and

judgments when nonmonetary relief is involved

10. Technical amendment to Supplemental Rule C(6)(a)

11. Next meeting on April 12-13 or April 19-20, 2007
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ATTENDANCE

The mid-year meeting of the Judicial Conference Committee on Rules of Practice,
and Procedure was held in Washington, D.C. on Thursday and Friday, June 22-23, 2006.
All the members were present:

Judge David F. Levi, Chair
David J. Beck, Esquire
Douglas R. Cox, Esquire
Judge Sidney A. Fitzwater
Judge Harris L Hartz
Dean Mary Kay Kane
John G. Kester, Esquire
Judge Mark R. Kravitz
William J. Maledon, Esquire
Deputy Attorney General Paul J. McNulty
Judge J. Garvan Murtha
Judge Thomas W. Thrash, Jr.
Justice Charles Talley Wells
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Providing support to the committee were:. Professor Daniel R. Coquillette, the
committee's reporter; Peter G. McCabe, the committee's secretary; John K. Rabiej, chief
of the Rules Committee Support Office of the Administrative Office; James N. Ishida,
Jeffrey N. Barr, and Timothy K. Dole, attorneys in the Office of Judges Programs of the
Administrative Office; Emery Lee, Supreme Court Fellow at the Administrative Office;
Joe Cecil of the Research Division of the Federal Judicial Center; and Joseph F. Spaniol,
Jr., consultant to the committee. Professor R. Joseph Kimble,, style consultant to the
committee, participated by telephone in the meeting on June 23.

Representing the advisory committees were:

Advisory Committee on Appellate Rules -
Judge Carl E. Stewart, Chair
Professor Catherine T. Struve, Reporter

Advisory Committee on Bankruptcy Rules -
Judge Thomas S. Zilly, Chair
Professor Jeffrey W. Morris, Reporter

Advisory Committee on Civil Rules -
Judge Lee H. Rosenthal, Chair
Professor Edward H. Cooper, Reporter

Advisory Committee on Criminal Rules -
Judge Susan C. Bucklew, Chair
Professor Sara Sun Beale, Reporter

Advisory Committee on Evidence Rules -

Judge Jerry E. Smith, Chair
Professor Daniel J. Capra, Reporter

Deputy Attorney General McNulty attended part of the meeting on June 22. The
Department of Justice was also represented at the meeting by Associate Attorney General
Robert D. McCallum, Jr.; Alice S. Fisher, Assistant Attorney General for the Criminal
Division; Ronald J. Tenpas, Associate Deputy Attorney Gefieral;1 Benton J. Canmpbell,
Counselor to the Assistant Attorney General; and Jonathan J. Wroblewski and Elizabeth
U. Shapiro of the Criminal Division.
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INTRODUCTORY REMARKS

Judge Levi welcomed Supreme Court Justice Samuel A. Alito, Jr. to the meeting
and presented him with a plaque honoring his service as a member and chair of the
Advisory Committee on Appellate Rules.

Later in the day, Chief Justice JohntG. Roberts, Jr. came to the meeting, greeted
the members, and ,spent time with them in informal conversations. Judge Levi presented
the Chief Justice with a framed resolutio'n 6xpressing tlie&mmittee's appreciation,

respect, and admiration for his support of the rulemaking process and his service as a
member of the Advisory Committee on Appellate Rules. Judge Levi noted that the Chief
Justice had been nominated as the next chair of that committee, but his elevation to the
Supreme Court had intervened with the succession. The Chief Justice expressed his
appreciation for the work of the rules committees and emphasized that he had
experienced that work from the inside.

Judge Levi reported that Professor Struve had been appointed by the Chief Justice
as the new reporter for the Advisory Committee on Appellate Rules, succeeding Patrick
Schiltz, who had just been sworn in as a district judge in Minnesota. Judge Levi pointed
out that Professor Struve had written many excellent law review articles and has been
described as "shockingly prolific."

Judge Levi noted that Dean Kane would retire as dean of the Hastings College of
the Law on June 30, 2006. He also reported that she, Judge Murtha, and Judge Thrash
would be leaving the committee because their terms were due to expire on September 30,
2006. He said that their contributions to the committee had been enormous, particularly
as the members of the committee's Style Subcommittee. He also reported with sadness
that the terms of Judge Fitzwater and Justice Wells were also due to expire on September
30, 2006. They, too, had made major contributions to the work of the committee and
would be sorely missed. Hei noted that all the members whose terms were about to expire
would be invited to the next committee meeting in January 2007.

Judge Levi noted that the civil rules style project had largely come to a
conclusion. The committee,! he said, needed to make note of this major milestone. He
said that the style project was extremely important, and it will be of great benefit in the
future to law students, professors, lawyers, and judges. The achievement, he emphasized,
had been the joint product of a number of dedicated members, consultants, and staff.

In addition to recognizing the Style Subcommittee - Judges Murtha and Thrash
and Dean Kane - Judge Levi singled out Judge Rosenthal, chair of the Advisory
Committee on Civil Rules, and Judges Paul J. Kelly, Jr. and Thomas B. Russell, who
served as the chairs of the advisory committee's two style subcommittees. Together, they
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shepherded the style project through the advisory committee. Judge Levi also recognized
the tremendous assistance provided by Professors R. Joseph Kimble, Richard L. Marcus,
and Thomas D. Rowe, Jr., and by Joseph F. Spaniol, Jr., all of whom labored over
countless proposed drafts, wrote and read hundreds of memoranda, and participated in
many meetings and teleconferences.

Judge Levi also thanked the staff of the Administrative Office for managing the
process and providing timely and professional assistance-to the committees - Peter G.
McCabe, John K. Rabiej, Jeffrey A' HIeinne iti;- Robert P. Deyling, and Jeffrey N. Barr,
and their excellent supporting staff- who keep the records, arrange the meetings, and
prepare the agenda books. Finally, he gave special thanks to Professor Cooper who, he
emphasized, had been the heart and soul of the style project. Professor Cooper was
tireless and relentless in reviewing each and every rule with meticulous care and great
insight. He helped shape every decision of the committee.

Judge Levi said that there was little to report about the March 2006 meeting of the
Judicial Conference. He noted that the Supreme Court had prescribed the proposed rule
amendments approved by the Judicial Conference in September 2005, including the
package of civil rules governing discovery of electronically stored information. The
amendments, now pending in Congress, are expected to take effect on December 1, 2006.

Judge Levi also thanked Brooke Coleman, his rules law clerk, for her brilliant
work over the last several years in assisting him in all his duties as chair of the
committee. He noted that she would soon begin teaching at Stanford Law School.

Judge Levi reported that Associate Attorney General McCallum had been
nominated by the President to be the U.S. ambassador to Australia. Accordingly, he said,
this was likely to be Mr. McCallum's last committee meeting. He emphasized that he
had been a wonderful member and had established a new level of cooperation between
the rules committees and the Department of Justice. He said that it is very important for
the executive branch to be involved in the work of the advisory committees, especially
when its interests are affected. He noted that the Department is a large organization, and
its internal decision making on the federal rules works well only when its top executives,
such as the Associate Attorney General, are personally involved. He emphasized that Mr.
McCallum had attended and participated in all the committee meetings, and that he is a
brilliant lawyer and a great person.

APPROVAL OF THE MINUTES OF THE LAST MEETING

The committee voted without objection to approve the minutes of the last
meeting, held on January 6-7, 2006.
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K

REPORT OF THE ADMINISTRATIVE OFFICE

Mr. Rabiej reported on three legislative matters affecting the rules system. First,
he pointed out that the Rules Enabling Act specifies that, unlike other amendments to the
federal rules, any rule that affects an evidentiary privilege must be enacted by positive
statute. He noted that the Advisory Committee on Evidence Rules had been working for
several years on potential privilege rules, including a rule on waiver of the attorney-client
privilege and work product protection. But before the committee could proceed seriously
with a privilege waiver rule, it should alert Congress to all the relevant issues and obtain
its acceptance in pursuing legislation to enact the rule. Accordingly, he said, Judge Levi
and he had met on the matter with the chairman of the Judiciary Committee of the House
of Representatives, F. James Sensenbrenner, Jr.

Chairman Sensenbrenner recognized that legislation would be necessary to
implement the rule. Judge Levi reported that the chairman was very supportive and had
urged the committee by letter to promulgate a rule that would: (1) protect against
inadvertent waiver of privilege and protection, (2) permit parties and courts to disclose
privileged and protected information to protect against the consequences of waiver, and
(3) allow parties and entities to cooperate with government agencies by turning over
privileged and protected information without waiving the privilege and protection as to
any other party in later proceedings.

Mr. Rabiej reported that the Advisory Committee on Evidence Rules had drafted a
proposed rule, FED. R. EvID. 502, addressing the three topics suggested by Chairman
Sensenbrenner. He added that Judge Levi would meet on June 23 with the chief counsel
to the Senate Judiciary Committee and others to discuss the proposed rule.

Second, Mr. Rabiej reported that the Advisory Committee on Bankruptcy Rules
had produced a comprehensive package of amendments and new rules to implement the
Bankruptcy Abuse Prevention and Consumer Protection Act of 2005. He pointed out that
two senators had written recently to the Chief Justice objecting to three provisions in the
advisory committee's proposed rules. The Director of the Administrative Office
responded to the senators by explaining the basis for the advisory committee's decisions
on these provisions and emphasizing that the committee would examine afresh the
senators' suggestions, along with other comments submitted by the public, as part of the
public comment process.

Third, Mr. Rabiej noted that a provision of the Class Action Fairness Act of 2005
required the Judicial Conference to report on the best practices that courts have used to
make sure that proposed class action settlements are fair and that attorney fees are
reasonable. He said that the Judicial Conference had filed the report with the judiciary
comnmittees of the House and Senate in February 2006. The thrust of the report
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emphasized that the extensive 2003 revisions to IED. R. CIV. P. 23 had provided the
courts with a host of rule-based tools, discretion, and guidance to scrutinize rigorously
class action settlements and fee awards. The revised rule was intended largely to codify
and amplify the best practices that district courts had developed to supervise class action
litigation.

REPORT OF THE FEDERAL JUDICIAL CENTER

Mr. Cecil reported on the status of pending projects of the Federal Judicial Center.
He directed the committee's attention to two projects.

I First, he noted, the Center was working with the Administrative Office to monitor
developments in the courts following the Class Action Fairness Act of 2005. He said that
the study was showing that class-action filings had increased since the Act. But not many
class action cases are being removed from the state courts. Rather, he said, cases that
previously would have been filed in the state courts are now being filed in the federal
courts as original actions.

Second, the Center was studying the issue of appellate jurisdiction and how it
affects resources in the appellate courts and district courts. He said that the Center would
examine the exercise of jurisdiction under 28 U.S.C. § 1292(b), and a report would be
forthcoming soon. He added, in response to a question, that concerns had been expressed
regarding § 1292(b) motions in patent cases. He said that it had been difficult in the past
to get district courts to certify an appeal and for the courts of appeals to accept the appeal.
But the reluctance seems to have diminished, and changes are being seen.

REPORT OF THE TECHNOLOGY SUBCOMMITTEE

Rules for Final Approval

FED. R. APP. P. 25(a)(5)
FED. R. BANKR. P. 9037

FED. R. Civ. P. 5.2
FED. R. CRIM. 49.1

Judge Fitzwater explained that the four proposed rules have been endorsedby the
Technology Subcommittee and the respective advisory committees. They comply with
the requirement of the E-Government Act of 2002 that rules be prescribed "to protect
privacy and security concerns relating to electronic filing of documents and the public
availability... of documents filed electronically." The substance of the proposed rules,
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he said, was based on the privacy policy already developed by the Court Administration
and Case Management Committee and adopted by the Judicial Conference. In essence,
since all federal court documents are now posted on the Internet, the proposed rules
impose obligations on people filing papers in the courts to redact certain sensitive
information to protect privacy and security interests.

Professor Capra added that the statute specifies that the rules must be uniform "to
the extent practicable." He referred to the chart in the agenda book setting forth the
proposed civil, criminal, and bankrupt'y- rues side-by-side and demonstrating how
closely they track each other. (The proposed amendment to the appellate rules would
adopt the privacy provisions followed in the case below.) He said that the subcommittee
and the reporters had spent, an enormous amount of time trying to make the rules uniform,
even down to the punctuation. He pointed out that individual rules differ from the4
template developed by the Technology Subcommittee only where there is a special need
in a particular set of rules. For example, a special need exists in criminal cases to protect
home addresses of witnesses and others from disclosure. Therefore, the criminal ruIes,
unlike the civil and bankruptcy rules, require redaction of all but the city and state iof a
home address in any paper filed with the court. Professor Coquillette added that the
consistent policy of the Standing Committee since 1989 has been that when the same
provision applies in different sets of federal rules, the language of the rule should be the
same unless there is a specific justification for a deviation.

V

Judge Levi pointed out that the Court Administration and Case Management
Committee had raised two concerns with the proposed privacy rules. First, that
committee had suggested that the criminal rules require redaction of the name of a grand
jury foreperson from documents filed with the court. But, he said, the signature of a
foreperson on an indictment is essential, and there has been litigation over the legality of
an indictment that does not bear the signature of the foreperson.

Second, the Court Administration and Case Management Committee had raised
concerns over arrest and search warrants that have been executed. Initially, •he said, the
Department of Justice had argued, and the advisory committee was persuaded, that the
effort required to redact information from arrest and search warrants would be
considerable and that redaction of these documents should not be imposed. Now, though,
the Department was suggesting that search warrants can be redacted, but not arrest
warrants. Judge Levi said that he had advised the Court Administration and Case
Management Committee that these matters needed to be studied further, but he didi not
want to delay approval of the privacy rules because of the concerns over warrants.

The committee without objection by voice vote agreed to send the proposed
new rules to the Judicial Conference for final approval.
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REPORT OF THE ADVISORY COMMITTEE ON APPELLATE RULES,

Judge Stewart and Professor Struve presented the report of the advisory
committee, as set forth in Judge Stewart's memorandum and attachment of December 9,
2005 (Agendaitem 6).

Amendments for Final Approval

FED. R. APP. P. 25(a)(5)

Judge Stewartreported that the advisory committee had met in April and that the
E-Government privacy rule had been the major item on its agenda. He pointed out that
the proposed appellate rule on privacy differs from the proposed civil, criminal, and
bankruptcy rules in that it adopts a policy of "dynamic conformity." In other words, the
appellate rule provides simply that the privacy rule applied to the case below will
continue to apply to the case on appeal. He added that the advisory committee had been
unanimous in approving this approach. The only objections raised in the committee
related to some of the suggested style changes.

As noted above on page 7, the committee approved the proposed E-Government
privacy rule and voted to send it to the Judicial Conference for final approval as part of its
discussion of the report of the Technology Subcommittee.

Informational Items

Judge Stewart reported that the other items in the committee's report in the
agenda book were informational. First, he said, the advisory committee had begun to
consider implementing the time-computation template developed by the Standing
Committee's Time-Computation Subcommittee by establishing a subcommittee to work
on it. The subcommittee would begin work this summer to consider each time limit in
the appellate rules. He added that Professor Struve had initiated the project with an '
excellent memorandum in which she identified time limits set forth in statutes. There is
concern about statutes that impose time limits, he said, because FED. R. App. P. 26
specifies that the method of counting in the rules is applicable to statutes. One problem is
that the time limits for complying with many statutes - often 10 days - may be
shortened because the template calls for counting each day, while the current time
computation rule excludes weekends and holidays if a time limit is less than 11 days.

Judge Stewart reported that the advisory committee had also been asked to
consider the provision in the time-computation template addressing the "inaccessibility"
of the clerk's office. He said that the advisory committee would add Fritz Fulbruge, clerk
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of the Court of Appeals for the Fifth Circuit in New Orleans, to the subcommittee. He
has had relevant, actual experience with inaccessibility as a result of Hurricane Katrina.

Judge Stewart said that the advisory committee had conducted a thorough
discussion of the "3-day rule" - FED. R. App. P. 26(c). The committee voted
unanimously not to make any change in the rule at the present time, but the members had
a lively debate on the topic. Since electronic filing and service are just being introduced
in the courts of appeals nationally, the committee will monitor their impact on the 3-day
rule to see whether the rule should be modified.

REPORT OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES

Judge Zilly and Professor Morris presented the report of the advisory committee, as
set forth in Judge Zilly's memorandum and attachments of May 24, 2006 (Agenda Item 11).

Judge Zilly reported that the advisory committee had been very, busy during the
last 12 months, particularly in drafting rules and forms to implement the Bankruptcy
Abuse Prevention and Consumer Protection Act of 2005. In all, the committee had held
six meetings. The most recent, held in March 2006 at the University of North Carolina in
Chapel Hill, had lasted three full days, and the advisory committee took two additional
votes after the meeting.

'He noted that a great deal of material was being presented to the Standing
Committee. In all, more than 70 changes to the rules were under consideration. He said
that the advisory committee was recommending:

(1) final approval of eight rules not related to the recent bankruptcy
legislation;

(2) withdrawal of one rule published for public comment;
(3) final approval of an amendment to Interim Bankruptcy Rule 1007 and a

related new exhibit to the petition form;
(4) final approval of seven additional changes to the forms, to take effect on

October 1, 2006;
(5) publication of a comprehensive package of amendments to the rules to

implement the recent bankruptcy legislation, most of which had been
approved earlier as interim rules; and

(6) publication of all the revisions in the Official Forms.
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Amendments for Final Approval

Judge Zilly reported that the proposed amendments to FED. R. BANKR. P. 1014,
3001, 3007, 4001, 6006, and 7007.1 and new rules 6003, 9005.1, and 9037 had been
published for comment in August 2005. A public hearing on them had been scheduled
for January 9, 2006. But there" were no requests to appear, and the hearing was cancelled.
He noted that the proposed Rules 3001, 4001, 6006 and new Rule 6003 had generated a
good deal of public comment.

FED. R. BANKR. P. 1014(a)

Judge Zilly said that Rule 1014 (dismissal and transfer of cases) would be
amended to state explicitly that a court may order a change of venue in a case on its own
motion.

Joint Subcommittee Recommendations on
FED. R. BANKR. P. 3007, 4001, 6003, and 6006

Judge Zilly explained the origin of the proposed changes to Rules 3007, 4001, and
6006, and proposed new Rule 6003. He said that about three years ago, the Bankruptcy
Administration Committee of the Judicial Conference, chaired by Judge Rendell, and the
Advisory Committee on Bankruptcy Rules had formed a joint subcommittee to examine a
number of issues arising in large chapter 11 cases. As a result of the subcommittee's
work, changes to Rules 3007, 4001, and 6006, and proposed new Rule 6003 were
published. He added that the advisory committee was recommending a number of minor
changes to the four rules as a result of the public comments.

FED. R. BANKR. P. 3007

Judge Zilly explained that Rule 3007 (objection to claims) was being amended in
several ways. It would preclude a party in interest from including in a claims objection
any request for relief that requires an adversary proceeding. The proposed rule would
allow omnibus claims objections. Objections of up to 100 claims could'be filed in a
single objection to claims. It would also limit the nature of objections that may be joined
in a single filing, and it would establish minimum standards to protect the due process
rights of claimants.

FED. R. BANKR. P. 4001

Judge Zilly noted that Rule 4001 (relief from the automatic stay and certain other
matters) would be amended to require that movants seeking approval of agreements
related to the automatic stay, approval of certain other agreements, or authority to use
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cash collateral or obtain credit submit along with their motion a proposed order for the
relief requested and give a more extensive notice of the requested relief to parties in
interest. The rule would require the movant to include within the motiona statement not
to exceed five pages concisely describing the material provisions of the relief requested.
Judge Zilly noted that the advisory committee had made some changes in the rule after
publication, including deletion of an unnecessary reference to FED. R. BANKR. P. 9024
(relief from judgment or order).

FED-.'R2ý BAK.- P.603

Judge Zilly explained that proposed Rule 6003 (interim and final relief
immediately following commencement of a case) is new. It would set limits on a court's
authority to grant certain relief during the first 20 days of a case. Absent a need to avoid
immediate and irreparable harm, a court could not grant relief during the first 20 days of a
case on: (1) applications for employment of professional persons; (2) motions for the use,
sale, or lease of property of the estate, other than a motion under FED. R. BANKR. P. 4001;
and (3) motions to assume or assign executory contracts and unexpired leases. He added
that subdivision (c) had been amended following publication to delete a reference to the
rejection of execut6ry contracts or unexpired leases. The amendment, he said, allows a
debtor to reject burdensome contracts or leases.

FED. R. BANKR. P. 6006

Judge Zilly reported that the proposed amendments to Rule 6006 (assumption,
rejection, or assignment of an executory contract or unexpired lease) would authorize
omnibus motions to reject executory contracts and unexpired leases. It would also
authorize omnibus motions to assume or assign multiple executory contracts and
unexpired leases under specific circumstances. The amended, rule would establish
minimum standards to ensure protection of the due process rights of claimants.
Following publication, the advisory committee amended the rule to allow the trustee to
assume but not assign multiple executory contracts and unexpired leases in an omnibus
motion.

FED. R. BANKR. P. 7007.1

Judge Zilly explained that the proposed new Rule 7007.1 (corporate ownership
statement) would require a party to file its corporate ownership statement with the first
paper filed with the court in an adversary proceeding.
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FED. R. BANKR. P. 9005.1

Judge Zilly noted that the proposed Rule 9005.1 (constitutional challenge to a
statute) is new. It would make the new FED. R. CIV. P. 5.1 applicable to adversary
proceedings, contested matters, and other proceedings within, a bankruptcy case.

The committee without objection by voice vote agreed to send the proposed
amendments and new rules to the Judicial Conference for final approval.

FED. R. BANKR. P. 9037

As noted above on page 7, the committee approved the proposed new Rule 9037
(privacy protection for filings made with the court) and voted to send it to the Judicial
Conference for final approval as part of its discussion of the report of the Technology
Subcommittee. Adopted in compliance with § 205 of the E-Government Act of 2002, the
rule would protect the privacy and security concerns arising from the filing of documents
with the court, both electronically and in paper form, because filed documents are now
posted on the Internet.

Judge Zilly noted that the proposed new bankruptcy rule is similar to the
companion civil and criminal rules. It is slightly different in language, though, because it
uses the term "entity," a defined term under the Bankruptcy Code, rather than, "party" or
"person." Entity includes a governmental unit under § 101(15) of the Code, while
"person" excludes it in the definition section of the Code § 101(41).

Withdrawal of an Amendment

FED. R. BANKR. P. 3001(c)and (d)

Judge Zilly reported that the advisory committee had decided to withdraw the
proposed amendments to Rule 3001 (proof of claim) following publication. The current
rule states that when a claim (or an interest in property of the debtor) is based on a
writing, the entire writing must be filed with the proof of claim. The proposed
amendments, as published, would have provided that if the writing supporting the claim
were 25 pages or fewer, the claimant would have to attach the whole writing. But if it
exceeded 25 pages, the claimant would have to file relevant excerpts of the writing~and a
summary, which together could not exceed 25 pages. Similarly, any attachment to the
proof of claim to provide evidence of perfection of a security interest could not exceed
five pages in length.

Judge Zilly said that the advisory committee had received several comments
opposing the amendments. One organization objected to the rule on the grounds that
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summaries would be difficult to prepare. In light of the comments, the committee
discussed increasing the page limitation on proof of perfection from five to 15 pages.
After considering and debating all the comments, though, the committee decided to
recommend that no changes be made to Rule 3001. But it agreed to change Form 10 (the
proof of claim form) to warn users against filing original documents. The proposed
language on the form would advise: "Do not send original documents. Attached
documents may be destroyed after scanning."

The committee without objection approved withdrawal of the proposed
amendment by voice vote.

Amendments to an Interim Rule and the Official Forms

Judge Zilly explained that to conform to the 2005 bankruptcy legislation, the
committee had prepared interim rules that were then approved by the Standing
Committee and the Executive Committee of the Judicial Conference for use as local rules
in the courts. The interim rules had been drafted as revised versions of the FederalRules
of Bankruptcy Procedure. The courts were encouraged, but not required,, to adopt them as
local rules. The interim rules included 35 amendments to the existing rules and seven
new rules. All the courts adopted the rules before the October 17, 2005, effective date of
the bankruptcy law, some with minor variations.

In addition, the advisory committee prepared amendments to 33 of the existing
Official Forms and created nine new forms, all of which were approved in August 2005
by the Standing Committee and the Judicial Conference, through its Executive
Committee. The forms, under FED. R. BANKR. P. 9009, became new Official Forms and
must be used in all cases.

Judge Zilly reported that the advisory committee had received comments from
various sources on both the interim rules and the Official Forms. Based on those
comments, it was now recommending a change. in Interim Rule 1007 to require a debtor
to file an official form that includes a statement of the debtor's compliance with the new
pre-petition credit counseling obligation under § 109(h) of the Code. The amendment
would be sent to the courts with the recommendation that it be adopted as a standing
order effective October 1, 2006. Also based on the comments, the advisory committee
was recommending changes to OFFICIAL FoRMs 1, 5, 6, 9, 22A, 22C, and 23 and new'
Exhibit D to OFFIcIAL FoRM 1. In addition, he said, the advisory committee
recommended having the Judicial Conference make the changes in the Official Forms and
have them take effect on October 1, 2006.
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FED. R. BANKR. P. 1007

Judge Zilly explained that the 2005 Act had amended § 109(h) of the Bankruptcy
Code to require that all individual debtors receive credit counseling before commencing a
bankruptcy case. In, its current form, Interim Rule 1007 (lists, schedules, statements, and
other documents) implements § 109(h) by requiring the debtor to file with the petition
either: (1) a certificate from the credit counseling agency showing completion of the
course within 180 days of filing; (2) a certification attesting that the debtor applied for but
was unable to obtain credit counseling within 5 days of filing; or (3) a request for a
determination by the court that the debtor is statutorily exempt from the credit counseling
requirement.

Case law developments have shown that some debtors have completed the
counseling but have been unable to obtain a copy of the certificate from the provider of
the counseling. As a result, debtors have filed a petition with the court, paid a filing fee,
and then had their case dismissed by the court even when they had received the
counseling but not filed the certificate. The proposed amendments to Rule 1007(b) and
(c) address the problem by permitting debtors in this position to file a statement that they
have completed the counseling and are awaiting receipt of the appropriate certificate. In
that event, the debtor will have 15 days after filing the petition to file the certificate with
the court.

Professor Morris added that the advisory committee was recommending amending
both the interim rule and the final Rule 1007.

The committee without objection by voice vote agreed to send the proposed
amendment to the interim rule to the Judicial Conference for final approval.

OFCIcIAL FORMS 1, 5, 6, 9, 22A, 22C, 23
and Exhibit D to OFFICIAL FoRM 1

Judge Zilly added that the advisory committee was recommending a new Exhibit
D to OFFICIAL FQRM 1 (voluntary petition) to implement the proposed amendment to
Rule 1007(b)(3). Exhibit D is the debtor's statement of compliance with the credit
counseling requirement. Among other things, it includes a series of cautions informing
debtors of the consequences of filing a bankruptcy petition without first receiving credit
counseling. Many pro se debtors, for example, are unaware of the significant adverse
consequences of filing a petition before receiving the requisite counseling, including
dismissal of the case, limitations on the automatic stay, and the need to pay another filing
fee if the case is refiled. The warnings may deter improvident or premature filings, and
they should both reduce the harm to those debtors and ease burdens on the clerks, who
often are called upon to respond to inquiries from debtors on these matters.
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Judge Zilly added that the advisory committee was recommending that the
Judicial Conference make changes in the following seven Official Forms, effective
October 1, 2006:

1 Voluntary petition
5 Involuntary petition
6 Schedules
9 Notice of commencement of a case, meeting of creditors, and

deadlines
22A Chapter 7 statement of current monthly income and means test

calculation
22C Chapter 13 statement of current monthly income and calculation of

commitment period and disposable income
23 Debtor's certification of completion of instructional course

concerning personal financial management

Judge Zilly reported that the advisory committee recommended that OmFIcIAL
FORMs 1, 5, and 6 be amended to implement the statistical reporting requirements of the
2005 bankruptcy legislation that take effect on October 17, 2006. The proposed
amendments to OFFICTAL FORMs 9, 22A, 22C, and 23 are stylistic or respond to
comments received on the 2005 amendments to the Official Forms.

Judge Zilly pointed out that each of the forms was described in the agenda book.
Once approved by the Judicial Conference, he said, they would become official and must
be used in all courts. But, he said, the proposed changes in the seven forms will also be
published for public comment, even though they will become official on October 1, 2006,
because they had been prepared quickly to meet the statutory deadline and had not been
published formally.

The committee without objection by voice vote agreed to send the proposed
revisions in the forms to the Judicial Conference for final approval.

Amendments to the Rules for Publication

Judge Zilly reported that the advisory committee was seeking authority to publish
the interim rules - together with proposed amendments to five additional rules not
included in the interim rules - as.a comprehensive package of permanent amendments to
implement the 2005 bankruptcy legislation and other recent legislation. They would be
published in August 2006 and, following the comment period, would be considered
afresh by the advisory committee in the spring of 2007 and brought back to the Standing
Committee for -final approval in June 2007.
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Thirty-five of the rules that the. advisory committee was seeking authority to
publish had been approved previously by the Standing Committee. They had to be in
place in the bankruptcy courts in advance of the effective date of the Act, October 17,
2005- FED. R. BANKR.P. 1006, 1007, 1009, 1010, 1011, 1017, 1019, 1020, 1021,2002,
2003, 2007.1, 2007.2, 2015, 2015.1, 2015.2, 3002, 3003, 3016, 3017.1, 3019, 4002, 4003,
4004, 4006, 4007, 4008, 5003, 5008, 5012, 6004, 6011, 8001, 8003, 9006, and 9009.
Judge Zilly explained that minor modifications, largely stylistic,in nature, had been made
in the rules. More significant improvements had been made to nine of the rules and are
explained in the agenda book - FED. R.1BANiKR. . ý' 1007, 1010(b), 101 (f), 2002(g)(5),
2015(a)(6), 3002(c)(5), 4003, 4008, and 8001(f)(5).

Judge Zilly reported that five changes to the rules in the package were new and
had not been seen-before by the Standing Committee. Changes to four rules were
necessary to comply with the various provisions of the Act, but did not have to be in
place by October 17, 2005 - FED. R. BANKR. P. 1005, 2015.3, 3016 and 9009 (the
changes to 3016 and 9009 are distinct from previous changes to those rules made by the
Interim Rules). In addition, the proposed change to Rule 5001 was necessary to comply
with the new 28 U.S.C. § 152(c), which authorizes bankruptcy judges to hold court
outside their districts in emergency situations.

He noted that the proposed amendment to Rule 1005 (caption of the petition)
conforms to the Act's increase in the minimum time allowed between discharges from six
to eight years. New Rule 2015.3 would implement § 419 of the Act requiring reports of
financial information on entities in which a Chapter 11 estate holds a controlling or
substantial interest. The proposed amendment to Rule 3016(d) (filing plan and disclosure
statement) would implement, § 433 of the Act and allow a reorganization plan to serve as
a disclosure statement in a small business case. The amendment to Rule 9009 (forms)
would provide that a plan proponent in a small business Chapter 11 case need not use the
Official Form of a plan of reorganization and disclosure statement.

The committee without objection approved the proposed amendments for
publication by voice vote.

Amendments to the Official Forms for Publication

Judge Zilly reported that the advisory committee recommended publishing for
comment all the amendments made to the 20 forms amended or created in 2005 to
implement the changes brought about because of the Act (i.e., OFFICIAL FORMS. 1, 3A,
3B, 4, 5, 6, 7, 8, 9, 10, 16A, 18; 19A, 19B, 21, 22A, 22B, 22C, 23, and 24). He noted that
publishing for comment forms already in effect as Official Forms was an unusual step.
But because[ the new law required so many changes to the forms, the advisory committee
wanted to give the bench and bar a full, formal opportunity to comment on them.
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Judge Zilly said that the advisory committee had, at, the direction of Congress,
finished drafting and was recommending publishing for comment, three new forms to be
used in small business cases: Form 25A (sample plan of reorganization); Form 25B
(sample disclosure statement); and Form 26 (form to be used to report on value,
operations, and profitability as required by § 419 of the Act). He noted that new Rule
2015.3 would require the debtor in possession to file Form 26 in all Chapter 11 cases. He
also said that the advisory committee's recommended new change to Rule 9009 was on
account of the congressional directive that the sample plan and sample disclosure
statement (Forms 25A and 25B) be illugtati ve only. The change excepts Forms 25A and
25B from Rule 9009's general requirement that the use of applicable Official Forms is
mandatory.

The committee without objection approved the proposed forms for

publication by voice vote.

Informational Items

Judge Zilly noted that when Congress enacted the 2005 legislation, it required the
debtor's attorney in a Chapter 7 case to certify that the attorney has no knowledge, after
inquiry, that the information provided by the debtor in the schedules and statements is
incorrect. The legislation also states that it is the sense of Congress that FED. R. BANKR.
P. 9011 should be modified to include a provision to that effect. In addition, he said,
Senator Grassley and Senator Sessions had sent letters urging the committee to include
the provision in the rule and forms.

Judge Zilly said that the advisory committee was not yet recommending any
change to Rule 9011 or to any of the forms. As it stands now, he said, Rule 9011
provides that an attorney's signature on any paper filed with the court other than the
schedules almounts to a certification by the attorney after a reasonable inquiry that any
factual allegations are accurate. Changes made by the Act would generally extend the
attorney's certification to bankruptcy schedules, at least in chapter 7. He said that it has
been a long-standing, consistent principle of the committee not to amend the rules simply
to restate statutory provisions. He stated the advisory committee takes the Senators'
concerns seriously and has formed a subcommittee to further consider how Rule 9011 and
the forms might be amended, and that the subcommittee would report on its progress at
the next advisory committee meeting in September.

Judge Zilly reported that the term of Professor Alan Resnick had come to an end.
He had been the advisory committee's reporter, and then a member of the committee, for
more than 20 years. Judge Zilly noted that Professor Resnick has an extraordinary
institutional memory and unmatched insight and wisdom that willbe greatly missed by
the committee. Judge Zilly also thanked the committee's current reporter, Professor

/
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Morris, its consultant on the bankruptcy forms, Patricia Ketchum, and the staff attorneys
in the Administrative Office who, have supported the committee with great talent and
dedication - James Wannamaker and Scott Myers.

Judge Levi concluded the discussion by observing the enormity of the work and
the work product of the advisory committee in implementing the comprehensive 500-plus
page legislation within such a short time period.

REPORT OF THE ADVISORY COMMITTEE ON CIVIL RULES

Judge Rosenthal and Professor Cooper presented the report of the advisory
committee, as set out in Judge Rosenthal's memorandum and attachments of June 2, 2006
(Agenda Item 12).

Amendments for Final Approval

FED. R. Civ. P. 5.2

As noted above on page 7, the committee approved the proposed E-Government
privacy rule and voted to send it to the Judicial Conference for final approval as part of its
discussion of the report of the Technology Subcommittee.

STYLE PACKAGE

Judge Rosenthal explained that the final product of the style project, presented to
the Standing Committee for final approval, consisted of four separate parts:

(1) the pure style amendments to the entire body of civil rules -
FED. R. CIV. P. 1-86;

(2) the style-plus-substance amendments -- FED. R. Crv. P. 4(k), 9(h), 11 (a),
14(b), 16(c)(1), 26(g)(1), 30(b), 31, 40, 71.1, and 78;

(3) the restyled civil forms; and
(4) the restyled version of rule amendments currently pending in Congress -

FED. R. Civ. P. 5.1, 24(c), and 50 - and the electronic discovery rules -
FED. R. Civ. P. 16, 26, 33, 34, 37, and 45.

Judge Rosenthal reported that the advisory committee had made a few changes in
the rules following publication, two of which are particularly important. First, she said,
the committee expanded the note to FED. R. CIV. P. 1 to provide more information about
the style project and its intentions. She noted that the committee had decided at the very
start of the style project that there needed to be a brief statement somewhere in the rules
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or accompanying documents describing the aims and style conventions of the project.
The committee concluded ultimately that the statement should be placed in an expanded
note to Rule 1 identifying the drafting guidelines used and summarizing what the
committee did and why. The committee note, for example, emphasizes that the style
changes to the civil rules are intended to make no changes in substantive meaning. It also
explains the committee's formatting changes and rule renumbering and its removal of
inconsistencies, redundancies, and intensifying adjectives.

Second, the advisory committee responded to a fear expressed in some of the
public comments that when the restyled rules take effect on December 1, 2007, they will
supersede any potentially conflicting provision-in existing statutes. Judge Rosenthal
explained that that clearly was not the intent of the committee. Moreover, she said,
supersession had not proven~to be a problem with the restyled appellate rules and criminal
rules.

She pointed out that Professor Cooper had prepared an excellent memorandum
emphasizing that the committee intended to make no change in any substantive meaning
in any of the rules. It also recommends a new FED. R. CIV. P. 86(b) that would make
explicit the relationship between the style amendments and existing statutes, putting to
rest any supersession concern. The proposed new rule specifies that if any provision in
any rule other than new Rule 5.2 "conflicts with another law, priority in time for the
purpose of 28 U.S.C. § 2072(b) is not affected by the amendments taking effect on
December 1, 2007."

The committee without objection by voice vote agreed to send all the changes
recommended by the style project to the Judicial Conference for final approval.

Judge Rosenthal commended Judge Levi and Judge Anthony Scirica - the current
and former chairs of the Standing Committee - for their decision to go forward with
restyling the civil rules after completion of the appellate and criminal rules restyling
projects. She noted that, an attempt had been made in the 1990's to begin restyling the
civil rules, but the project had been very difficult and time-consuming. After laboring
through several rules, the advisory committee decided at that time that the effort was
simply too difficult and time-consuming, and it was detracting from more pressing
matters on the committee's agenda. Therefore, the civil rules project had-been deferred
for years. She said that it took a great deal of vision, belief, and understanding of the
benefits for Judges Scirica and Levi to bring it back and see it through to its successful
conclusion.

Judge Rosenthal thanked the Standing Committee's Style Subcommittee - Judges
Thrash and Murtha and Dean Kane - emphasizing that they had been tireless,. gracious,
and amazing. Also, she said, Professors Marcus and Rowe had been stalwarts of the
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project, researching every potential problem that arose. The project, she added, could not
have been handled without the support of the Administrative Office - Peter McCabe,
John Rabiej, James Ishida, Jeff Hennemuth, Jeff Barr, and Bob Deyling - who
coordinated the work and kept track of 750 different documents and versions of the rules.
She added that Joe Spaniol had been terrific, offering many great suggestions that the
committee adopted.

Judge Rosenthal explained that it was hard to say enough about Professor
Kimble's contributions. The results of the style project, she said, are a testament to his
love of language. His concept was that the rules of procedure can be as literary and
eloquent as any other kind of writing. His stamina and dedication to the project, she said,
had been indispensable.

Finally, she thanked Professor Cooper, explaining that he had been the point
person at every stage of the project. Noting the extremely heavy volume of e-mail
exchanges and memoranda during the course of the project, she emphasized that
Professor Cooper had read and commented on every one of them and had been an integral
part of every committee decision. His unique combination of acute attention to detail and
thorough understanding of civil procedure had kept the project moving in the right
direction and made the final product the remarkable contribution to the bench and bar that
it will be. She predicted that within five years, lawyers will not remember that the civil
rules had been phrased in any other way.

Professor Cooper added that the most important element to the success of the
project, by far, had been the decision to accelerate the project and get the work done
within the established time frame. The success, he said, was due to Judge Rosenthal.
The project had been completed well ahead of time and turned out better than any of the
participants could have hoped. Judge Murtha and Professor Kimble echoed these
sentiments and expressed their personal satisfaction and pride in the results.

Informational Items

Judge Rosenthal reported that the advisory committee had approved several
amendments for publication at its last meeting. The committee, though, was not asking to
publish the amendments in August 2006, but would will defer them to August 2007. The
bar, she said, deserves a rest. Therefore, the advisory committee was planning to come
back to the Standing Committee in January 2007 with proposed amendments to FED. R.
Civ. P. 13(f) and 15(a), and 48, and new Rule 62.1. The proposals, she said, were
described in the agenda book.
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FED. R. Civ. P. 13(f) and 15(a)

Judge Rosenthal explained that the proposed amendments to Rules 13(f) (omitted
counterclaim) and 15(a) (anmending as a matter of course) deal with amending pleadings.
Rule 13(f) is largely redundant of Rule 15 and potentially misleading because, it is stated
in different terms. Under the committee's proposal, an amendment to add a counterclaim
will be governed by Rule 15. The Style Subcommittee, she said, had recommended
deleting Rule 13(f) as redundant, but the advisory committee decided to place the matter
on the substance track, rather than include it with the style package.

Judge Rosenthal reported that the advisory committee's proposal to eliminate
Rule 13(f) would be included as part of a package of other changes to Rule 15. It would
also amend Rule 15(a) to make three changes in the time allowed a party to make one
amendment to its pleading as a matter of course.

Professor Cooper added that the advisory committee had decided not to make
suggested amendments to Rule 15(c), dealing with the relation back of amendments. The
committee had not found any significant problems with the current rule. Moreover, the
proposed changes, would be very difficult to make because they raise complex issues
under the Rules Enabling Act. Therefore, the committee had removed it from the agenda.

One member suggested that the proposed change to Rule 15 could take away a
tactical advantage from defendants by eliminating their right to cut off the plaintiff's right
to amend. The matter, he said, could be controversial. Judge Rosenthal responded that
the advisory committee had thought that amendment of the pleadings by motion is
routinely given. Moreover, it is often reversible error for the court not to allow an
amendment. She said that the publication period will be very helpful to the committee on
this issue.

FED. R. Civ. P. 48(c)

Judge Rosenthal reported that the advisory committee would propose an
amendment to Rule 48 (number of jurors; verdict) to add a new subdivision (c) to govern
polling of the jury. The proposal, she said, had been referred to the advisory committee
by the Standing Committee. She explained that it was a simple proposal to address jury
polling in the civil rules in the same way that it is treated in the criminal: rules. But, she
added, there is one difference between the language of the civil and criminal rules
because parties in civil cases may stipulate to less than a unanimous verdict.

30



June 2006 Standing Committee - Draft Minutes Page 22

FED. R. Civ. P. 62.1

Judge Rosenthal reported that the advisory committee would propose a new Rule
62.1 (indicative rulings). It had been on the committee agenda for several years and
would provide explicit authority in the rules for a district judge to rule on a matter that is
the subject of a pending appeal. Essentially, it adopts the practice that most courts follow
when a party makes a motion under FED. R. Civ. P. 60(b) to vacate a judgment that is
pending on appeal. Almost all the circuits now allow district judges to deny post-trial
motions and also to "indicate" that they would grant the motion if the matter were
remanded by the court of appeals for that purpose. The proposed new rule would make
the indicative-ruling authority explicit and the procedure clear and consistent,

Professor Cooper added that the advisory committee was considering publishing
two versions of the indicative-ruling proposal. One alternative would provide that if the
court of appeals remands, the district judge "would" grant the motion. The other would
allow the district judge to indicate that he or she "might" grant the motion if the matter
were remanded. The court of appeals, though, has to determine whether to remand or not.

One member inquired as to why the advisory committee had decided to number
the new rule as Rule 62.1 and entitle it "Indicative Rulings." Professor Cooper explained
that the advisory committee at first had considered drafting an amendment to Rule 60(b)
because indicative rulings arise most often with post-judgment motions to vacate a
judgment pending on appeal. The committee, however, ultimately decided on a rule that
would apply more broadly. Therefore, it placed the proposed new rule after Rule 62,
keeping it in the chapter of the rules dealing with judgments. Judge Stewart added that
the Advisory Committee on Appellate Rules would like to monitor the progress of the
proposed rule and might consider including a cross-reference in the appellate rules.
Judge Rosenthal welcomed any suggestions and said that the committee was open to a
different number and title for the rule.

FED. R. Civ. P. 30(b)(6)

Judge Rosenthal reported that the advisory committee had heard from the bar that
many practical problems have arisen with regard to Rule 30(b)(6) depositions of persons
designated to testify for an organization. The committee was in the process of exploring
whether the problems cited could be resolved by amendments to the rules. She noted that
the committee had completed a brief summary and was looking further at particular
aspects in which amendments might be helpful. For example, should the rules protect
against efforts to extract an organization's legal positions during a deposition? Some
treatises state that if a witness testifies, the testimony binds the organization. But that is
not the way the rule was intended to operate. Therefore, the advisory committee would
consider whether the rule should be changed to make it clear that this is not the case.
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That, she said, is just one of the problems that has been cited regarding depositions of
organizational witnesses.

FED. R. Civ. P. 26(a)

Judge Rosenthal said that the advisory committee was also considering whether
changes were needed to the provision in Rule 26(a) (disclosures) that requires some
employees to provide an expert's written report. She noted, that the rule and the case law
appear to differ as to the type of employee who must give an expert's report. The rule
says that no report is needed unless the employee's duties include regularly giving
testimony, but the case law is broader. She also noted that the ABA Litigation Section
has asked the House of Delegates to approve recommendations with respect to discovery
of a trial expert witness's draft reports and discovery of communications of privilege
matter between an attorney and a trial expert witness. These questions also will be
considered.

One of the members suggested that the advisory committee's inquiry of Rule
26(a) should be broadened to also include the problems that have arisen with regard to the
testimony, of treating physicians.

FED. R. Civ. P. 56

Judge Rosenthal said that the final area being considered by the advisory
committee involves the related subjects of summary judgment and notice pleading. She
added that the committee planned to address issues in a leisurely way. She noted that the
committee's work on restyling FED. R. CIV. P. 56 (summary judgment) was the most
difficult aspect of the style project. It was a frustrating task because the rule is badly
written and bears little relationship to the case law and local court rules. Since the
national rule is so inadequate, she said, local court rules abound. She said that the
advisory committee had decided to limit its focus to the procedures set forth in the
summary judgment rule. Some of the time periods currently specified in the rule, such as
leave to serve supporting affidavits the day before the hearing, are impracticable. But,
she said, there was no enthusiasm in the advisory committee for addressing the
substantive standard for summary judgment. That would continue be left to case law,

Related to summary judgment, she noted, is the issue of pleading standards.
Much interest had been expressed over the years in reexamining the current notice
pleading standard system. To that end, she said, the advisory committee had examined
how it might structure an appropriate inquiry into both summary judgment and notice
pleading. Certainly, she recognized, it would be difficult, and very controversial, to
attempt to replace notice pleading with fact pleading. But, she said, the advisory
committee had not closed the door on the subject.
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As part of the inquiry, the advisory committee has considered recasting Rule 12(e)
(motion for a more definite statement) and giving it greater applicability. Today, a
pleading has to be virtually unintelligible before a motion for a more definite statement
will be granted. The committee will consider liberalizing the standard as a way to help
focus discovery.

FED. R. Civ. P. 54(d)(2), 58(c)(2)

Professor Cooper reported that the Advisory Comnittee on Appellate Rules had
suggested that the Civil Rules Committee consider the interplay between the rules that
integrate motions for attorney fees and the rules that govern time for appeal - FED. R.
CIV. P. 54(d)(2) (claims for attorney's fees) and 58(c)(2) (entry of judgment, cost or fee
award) and Fed. R. App. P. 4 (time to appeal). He explained that there is a narrow gap in
the current rules. But, he said, the Civil Rules Committee was of the view that the matter
was extremely complex, and that it was better to live with the current complexity than to
amend the rules and run the risk of unintended consequences or even greater complexity.

Judge Rosenthal reported that the Advisory Committee on Civil Rules has begun
to work on the time-computation project and would consider it further at its September
2006 meeting. She predicted that the committee could likely come to the conclusion that
the problem of time limits set forth in statutes will not turn out to be as great in practice
as in theory. The committee planned to go forward in accord with the initial schedule.

REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES

Judge Bucklew and Professor Beale presented the report of the advisory
committee, as set forth in Judge Bucklew's memorandum and attachments of May 20,
2006 (Agenda Item 7).

Amendments for Final Approval

FED. R. CRIM. P. 11 (b)

Judge Bucklew reported that the proposed amendment to Rule 11 (pleas) was part
of a package of amendments needed to bring the rule into conformity with theSupreme
Court's decision in United States v. Booker, 543 U.S. 220 (2005), which effectively made
the federal sentencing guidelines advisory rather than mandatory.

She noted that Rule 11 (b) specifies the matters that a judge must explain to the
defendant before accepting a plea. Under the current rule, the'judge must advise the
defendant of the court's obligation to apply the sentencing guidelines. But, since Booker
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has made the guidelines advisory, that advice is no longer appropriate. Accordingly, the
amended rule specifies that the judge must inform the defendant of the court's obligation
to "calculate" the applicable range under the guidelines, as well as to consider that range,
possible departures under the guidelines, and the other sentencing factors set forth in
18 U.S.C. § 3553(a).

Judge Bucklew said that the advisory committee had received comments both
from the federal defenders and the U.S. Sentencing Commission. The defenders, she
said, had argued that the proposed amendment would give too much prominence to the
guidelines, and they suggested that the committee recast the language to require a judge to
consider all the factors in 18 U.S.C. § 3553(a). The Sentencing Commission asked the
committee to change the word "calculate" to "determine and calculate." The advisory
committee, she said, had considered both suggestions in detail, but it decided not to make
the proposed changes and agreed to send the proposed amendment forward as published.

Professor Beale added that the advisory committee had added a paragraph to the
committee note pointing out that there have been court decisions stating that under certain
circumstances, the court does not have to calculate the guidelines (e.g., United States v.
Crosby, 397 F.3d 103 (2d Cir. 2005)). She pointed out that the added language was
limited and had been worked out with the Department of Justice to make sure that it is not
too broad.

One member suggested, though, that the added paragraph was inconsistent with
the developing case law in his circuit, which requires district judges to calculate the
guidelines in every case. Other members suggested, though, that it is a waste of time for
a judge to calculate the guidelines in, say, a case with a mandatory minimum sentence.
Some participants suggested possible improvements to the language of the last paragraph
of the note. Judge Bucklew and Professor Beale agreed to work on the language during
the lunch break, and subsequently reported their conclusion that the language should be
withdrawn.

The committee without objection by voice vote agreed to send the proposed
amendment to the Judicial Conference for final approval.

FED. R. CRIM. P. 32(d) and (h)

Judge Bucklew reported that the advisory committee had proposed several
changes to Rule 32 (sentence and judgment). First, it inserted the word "advisory" into
the heading of Rule 32(d)(1) (presentence report) to emphasize that the sentencing
guidelines are advisory rather than mandatory.
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She noted that the committee had received several comments on the proposed
revision of subdivision (h) (notice of intent to consider other sentencing factors) to
require notice to the parties of a judge's intent to consider other sentencing factors. The
current rule, she said, specifies that if the court is going to depart under the guidelines for
a reason of which the parties have not been notified, the court must provide "reasonable
notice" and a chance to argue. She explained that the advisory committee would expand
the rule to require reasonable noticewhenever the court is contemplating either departing
from the applicable guideline range or imposing a non-guideline sentence for a reason not
identified either in the presentence report or a party's pre-hearing submission.,, She said
that the advisory committee had added more specific language to the rule following the
comment period, stating that the notice must specify "any ground not earlier identified for
departing or imposing a non-guideline sentence on which the court is contemplating
imposing such a sentence."

Professor Beale added that there had been litigation on this matter; but the
committee was of the view that non-guideline sentences should be treated the same as
departures. She noted that the committee had also adopted some refinements in language
suggested by the Sentencing Commission.

Judge Bucklew reported that the advisory committee had added language to Rule
32(d)(2)(F) to require the probation office to include in the presentence report any other
information that the court requires, including information relevant to the sentencing
factors specified in 18 U.S.C. § 3553(a). Professor Beale said that the central question is
how much information the probation office must include in the presentence investigation
report. As revised, the rule specifies that the report must include any -other information
that the court requires, including information relevant to the factors listed in § 3553(a).
She noted that the probation offices in many districts already include this information in
the reports. But, she added, there is quite a variance in practice, and the revised language
will provide helpful guidance.

A member expressed concern about the provision requiring special notice of a
non-guidelines sentence, questioning whether it would undercut the right of allocution
and interfere with judicial discretion. He suggested that matters arise at an allocution that
the judge should take into account and may affect the sentence. He asked whether the
sentencing judge would be required to adjourn the hearing and instruct the parties to
return later. He also saw a difference between the obligation to notify parties in advance
that the judge is considering a departure under the guidelines and a sentence outside the
guidelines.

Other members shared the same concerns and expressed the view that the
language of the proposed rule might restrict the authority of a judge to impose an
appropriate sentence under Booker and 18,U.S.C. § 3553(a). One asked what the remedy
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would be for a failure by the court to comply with the requirement. Headded that there is
also the question of whether the defendant can forfeit rights on appeal under the rule by
not raising objections in the district court.

Judge Bucklew said that the case law in the area was very fluid. She noted that
the advisory committee had no intention of restricting the court or requiring that any
formal notice be given. Rather, she said, the focus of the committee's effort had been
simply to avoid surprise to the parties. One participant emphasized that the rule uses the
term "reasonable notice," which has not changed since Booker and has a long history of
interpretation. Another participant noted that lawyers will have to look at the law of their
own circuit.

One member added that the problem of surprise arises because parties normally
have an expectation that the judge will impose a sentence within the guideline range.
But, he added, in at least one circuit, the guidelines are now only one factor in sentencing,
and the parties do not have the expectation of a guideline sentence.

Judge Hartz moved to send the proposed amendments to subdivision (h) back to
the advisory committee to consider the matter anew in light of the concerns expressed and
the developing case law. One member noted that the appellate court decisions on these
precise points appear to be going in different directions. Another added that the matter is
very fluid, and the committee should avoid writing into the rules a standard that will
change over time.

The committee with one objection approved Judge Hartz's motion to send
the proposed revisions to Rule 32(h) back to the advisory committee.

The committee without objection by voice vote agreed to send the proposed
amendments to Rule 32(d) to the Judicial Conference for final approval.

FED. R. CRIM. P. 32(k)

Judge Bucklew reported, by way of information, that the advisory committee had
decided to withdraw the published amendment to Rule 32(k) (judgment). It would have
required judges to use a standard judgment and statement of reasons form prescribed by
the Judicial Conference. But, she said, a recent amendment to the USA PATRIOT Act
requires judges to use the standard form. Thus, there was no longer a need for -an
amendment.
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FED. R. CRIm. P. 35(b)

Judge Bucklew reported that the only purpose of the proposed amendment to Rule
35 (correcting or reducing a sentence) was to remove languagefrom the current rule that
seems inconsistent with Booker. She added that the National Association of Criminal
Defense Lawyers had suiggested during the comment period that any party should be
allowed to bring a Rule 35 motion, not just the attorney for the government, She said that
the advisory committee did not adopt the change and recommended that the rule be
approved as published.

The committee without objection by voice vote agreed to send the proposed
amendment to the Judicial Conference for final approval.

FED. R. CRIM. P. 45(c)

Judge Bucklew explained that the proposed revision of Rule 45 (computing and
extending time) would bring the criminal rule into conformance with the counterpart civil
rule, FED. R. Civ. P. 6(e) (additional time after certain kinds of service). It specifies how
to calculate the additional three days given a party to respond when service is made on it
by mail and certain other specified means.

The committee without objection by voice vote agreed to send the proposed
amendment to the Judicial Conference for final approval.

FED. R. CRrM. P. 49.1

As noted above on page 7, the committee approved the proposed new Rule 49.1
(privacy protection for filings made with the court) and voted to send it to the Judicial
Conference for final approval as part of its discussion of the report of the Technology
Subcommittee.

Amendments for Publication

FED. R. CRIM. P. 29

Judge Bucklew reported that the proposed revision to Rule 29 (motion for
judgment of acquittal) had a long and interesting history. She pointed out that the
proposal had been initiated by the Department of Justice in 2003. The principal concern
of the Department, she said, was that a district judge's acquittal of a defendant in the
middle of a trial prevents the government from appealing the action because of the
Double Jeopardy.Clause of the Constitution. She explained that the Department's
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proposed rule would have precluded a judge in all cases from granting an acquittal before
the jury returns a verdict.

Judge Bucklew noted that the advisory committee had considered'the rule at two
meetings, in 2003 and 2004. At the first, she said, the committee had been inclined to
approve a rule in principle, and it asked the Department of Justice to provide additional
information. At the second meeting, however, the committee decided that no amendment
to Rule 29 was necessary.

At the January 2005 Standing Committee meeting, the Department made a
presentation in favor of amending Rule 29. In doing so, it pointed to a number of cases in
which district judges had granted acquittals in questionable cases. As a result, she said,
the Standing Committee returned the rule to the advisory committee and asked it to: (1)
draft a proposed amendment to Rule 29, and (2) recommend whether that amendment
should be published.

Judge Bucklew reported that the advisory committee had considered the rule
again, and it took several meetings to refine the text. The committee was in agreement on
the language of the rule. But, she said, it was divided on wisdom of proceeding with the
rule as a matter of policy. It recommended publication by a narrow vote of 6-5. She
noted that one committee member had been absent, and his vote would have made the
vote 7-5 for publication.

She emphasized that the reservations of certain members were not as to the
language of the rule, but as to the policy. The objectors, she explained, were concerned
that the rule would restrict the authority of trial judges to do justice in individual cases
and to further case management. She added that there also was real doubt among the
advisory committee members as to the need for any amendment. They accepted the fact
that there had been a few cases of abuse under the current rule, but the number of
problems had been minimal.

Judge Bucklew stated that the revised Rule 29 would specify that if a court is
going to grant a motion for acquittal before the jury returns a verdict, it must first inform
the defendant personally and in open court of its intent. The defendant then must waive
his or her double jeopardy rights and agree that the court may retry the case if the judge is
reversed on appeal.

One of the participants observed that a sentence in the proposed committee note
declared that the rule would apply equally to motions for judgment of acquittal made in a
bench trial. Professor Beale replied that the rule did not apply to bench trials, and the
sentence would be removed.
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Deputy Attorney General McNulty thanked the advisory committee and the
Standing Committee for considering the recommendations of the Department of Justice.
He said that Department attorneys felt very strongly about the subject and wanted the
committee to go forward with publication. He added that the vast majority of judges
exercise their Rule 29 authority wisely and in a way that allows the government to seek
judicial review. But, he said, there had been some bad exceptions that have had a large
impact and had undercut the jury's ability to decide the case and the government's right to
have its charging decision given appropriate deference. He said that Rule 29 presented a
unique situation that needed to be addressed, and he added that it had been the policy of
Congress to provide greater opportunity to the government for appellate review.

Finally, he said, the waiver approach adopted by the advisory committee with the
revised rule achieves a fine balance. It gives the judge the opportunity to do justice and
further case management objectives, while preserving the right of the government to
appeal. He concluded by strongly urging the committee to approve publication.

One of the members objected on the grounds that the rule represents a major shift
in the architecture of trials that would upset the balance in criminal trials and diminish the
rights of defendants. First, he said, such a large change in criminal trials should be made
by Congress through legislation, and not through rulemaking by the committee. Second,
he expressed concern overthe closeness of the vote in the advisory committee. The 6-5
vote, he said, was essentially a statistical tie, and the fact that the matter had been debated
and deferred at so many meetings demonstrates that there are serious problems with the
proposal. Third, he expressed concern that the defendant must waive his or her
constitutional rights. This, he said, was unsettling. Fourth, he emphasized that he was
aware of many instances in which the government overcharges, particularly by including
extraneous counts and peripheral defendants. The courts, he argued, should have the
power to winnow out the extra charges and defendants, and the hands of judges should
notbe bound by the rule. Fifth, he said that it is unfair for defendants to have a "sword of
Damocles" hanging over their heads for two or three years, while the government appeals
the trial judge's decision to acquit. Finally, he summarized, the rule was sure to lead to
unintended consequences, and the changes the government wants should not be made
through the rules process.

Several members of the committee expressed sympathy for these views, but they
nevertheless announced that they favored publication of the rule.

Judge Levi added some background on the history of the rules. He noted that it
had been on the agenda for some time, and it had been approved originally by the
advisory committee with considerable support, perhaps by an 8-4 vote. Then, however, at
the next meeting the committee changed its mind.
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Initially, he explained, the proposal of the Department of Justice had been to
prevent a judge from entering a pre-verdict of acquittal in any circumstances. But the
district judges on the advisory committee asked how they would be able to deal with
problems arising from excess defendants, excess counts, and hung juries.

The waiver proposal, he said, had been developed to address these competing
concerns. It would preserve the discretion of the district judges and help them manage
their cases. Yet it would give the government the right to appeal a district judge's pre-
verdict acquittal. Nevertheless, he pointed out, the advisory committee rejected the
waiver proposal and decided that no change was needed in the rule.

At the January 2005 Standing Committee meeting, Associate Deputy Attorney
General Christopher Wray made strong arguments in support of the proposed rule
amendment that included the waiver procedure. Judge Levi said that the Department had
been very persuasive, and the Standing Committee took a strong position and directed the
advisory committee to draft a proposed amendment. Then, he said, the Department went
back to the advisory committee and made the argument for the proposed amendment,
which the committee approved on a 6-5 vote.

Judge Levi said that he would prefer to handle the proposal through the
rulemaking process, rather than have the Department go to Congress for legislation.

One member expressed concerns over the proposal, but said that he had been
convinced to support publication because the rule was supported by Robert Fiske, a
distinguished member of the advisory committee who had served as both a prosecutor and
defense lawyer. He added that while the number of abuses is very small, the cases in
which abuse has occurred under Rule 29 have tended to be prominent.

He added that the rules do in fact affect the architecture of trials. The waiver
proposal, he said, may be unique, but it is an innovative attempt to assist judges in
managing cases and addressing overcharging by prosecutors. He added that it was
important to foster dialogue between the judiciary and the Department of Justice and to
solicit the views of the bench and bar on the proposal. To date, he said, the proposal had
been debated only by the members of the committees, but not by the larger legal
community. Publication, he said, would be very beneficial.

Another member said that the proposed rule is a very nice solution to the problem.
He said that it can be a travesty of justice when a judge makes a mistake under the current
rule. The right of a judge to grant an acquittal remains in the rule, but it is subject to
further judicial scrutiny.
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One member asked whether there were other rules that require defendants to
waive their constitutional rights. One member suggested that an analogy might be made
to conditional pleas under FED. R. CRIM. P. 1 1(a)(2). Professor Capra added that FED. R.
CRIM. P. 7 provides for waiver of indictment by the defendant, and FED. R. CRLM. P. 16
(discovery and inspection) contains waiver principles when the defendant asks for
information from the government. Both require a defendant to waive constitutional rights
in order to take advantage of the rule.

Judge Levi pointed out that the committee could withdraw the rule after the public
comment period, and it had done so with other proposals in the past. But, he said, as a
matter of policy, the committee should not publish a proposal for public comment unless
it has serious backing by the rules committees.

One member expressed concern that if the rule were published, it might lead the
public to believe that it enjoyed the unanimous support of the, committee. Judge Levi
responded that the committee does not disclose its vote in the publication because it
wants the public to know that it has an open mind. Mr. Rabiej explained that the
publication is accompanied by boilerplate language that tells the public that the published
rule does not necessarily reflect the committee's final position. He added that the report
of the advisory committee is also included in the publication, and it normally alerts the
public that a proposal is controversial.

The Deputy Attorney General stated that the Department of Justice wanted to have
its points included in the record to continue the momentum into the next stage of the rules
process. He said that he had been surprised over the arguments that the proposed change
should be made by legislation, rather than through the rules process. He pointed out that
he had worked as counsel for the House Judiciary Committee for eight years and had
heard consistently from the courts that the rulemaking process should be respected. He
said that it was in the best interest of all for the proposal to proceed through the
rulemaking process, rather than have the Department seek legislation. He noted that
while there had only been a few 'cases of abuse by district judges, those few tended to
occur in alarming situations and could be cited by the Department if it were to seek
legislation.

He said that the Department had worked for several years on the proposal with the
committees through the rulemaking process and would like to continue on that route., The
proposal, he said, had substantial merit and should be published.

He added that the Department disagreed with the characterization that the
proposed amendment would alter the playing field. Rather, he said, it would preserve the
right to present evidence and to have the court's ruling on acquittal preserved for
appellate review. A pre-verdict judgment of acquittal, he emphasized, stands out from all
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other actions and is inconsistent with the way that other matters are handled in the courts.
He pointed out, too, that the Department was deeply concerned about the dismissal of
entire cases without appellate review. On the other hand, it was not as concerned with a
court dismissing tangential charges. He concluded that the Department would do all it
could to work toward a balanced solution to a very difficult problem. The waiver
proposal, he said, is a good approach. It is a good compromise and offered a balanced
solution to the competing interests. He said that the Department appreciated the
opportunity to come back to the committee.

One member suggested deleting the word "even" from line 20 in Rule 29(a)(2). It
was pointed out that the word had been inserted as part of the style process. Judge Levi
suggested that Style Subcommittee take a second look at the wording as part of the public
comment process.

The committee, with one dissenting vote, approved the proposed rule for
publication by voice vote.

FED. R. CRIM. P. 41(b)(5)

Judge Bucklew reported that the proposed amendment to Rule 41 (b)(search
warrants) would authorize a magistrate judge to issue a search warrant for property
located in a territory, possession, or commonwealth of the United States that lies outside
any federal judicial district. Currently, a magistrate judge is not authorized to issue a
search warrant outside his or her own district except in terrorism cases..

She noted that the Department of Justice had raised its concern about the gap in
authority at the last meeting of the advisory committee. The Department had asked the
committee to proceed quickly because of concerns over the illegal sales of visas and like
documents. It felt constrained because overseas search warrants could not be issued in
the districts where the investigations were taking place. She explained that the proposed
amendment to Rule 41(b)(5) would allow an overseas warrant to be issued by a
magistrate judge having authority in the district where the investigation is taking place, or
by a magistrate judge in the District of Columbia. The advisory committee, she added,
had voted 10-1 to publish the rule.

Judge Bucklew advised the committee of developments that had occurred since
the vote. She noted that at Judge Levi's suggestion, Mr. Rabiej had sent the proposal to
Judge Clifford Wallace, who chairs the Ninth Circuit's Pacific Islands Committee. In
turn, Judge Wallace contacted the Chief Justice of American Samoa, who objected to the
proposed amendment. Judge Wallace suggested that the proposal be remanded back to
the advisory committee in order to give American Samoa a chance to respond. She added
that she was not sure exactly what American Samoa's concerns were, but it appeared that
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the Chief Justice did not want judges in other parts of the country issuing warrants for
execution in American Samoa.

Judge Bucklew reported that after speaking with Judge Wallace, the
Administrative Office had polled the advisory committee as to whether it should wait
until the Chief Justice of American Samoa and the Pacific Islands Committee of the
Ninth Circuit respond. Accordingly, it voted 9-2 to allow time for a response. She noted
that the Department of Justice representative objected, along with one other advisory
committee member. She added that later discussions have suggested that the proposal
could still be published, with American Sanmoa and the Pacific Islands Committee
commenting during the public comment period.

She pointed out that after the advisory committee meeting, the House of
Representatives passed a bill containing a provision similar to the proposal to amend Rule
41(b). Basically, it would allow investigation of possible fraud and corruption by officers
and employees of the United States in possible illegal sales of passports, visas, and other
documents. It would authorize the district court in the District of Columbia to issue
search, warrants for property located within the territorial and maritime jurisdiction of the
United States. She added that she was not sure what the Department's position would be
on the bill, and she noted that the legislation probably did not cover everything in the
proposed rule amendment.

Professor Beale said that the Department of Justice's largest concern was with
visa fraud. This, in turn, was connected with larger issues of illegal immigration and
terrorism. In addition, the question arose whether the committee would have to republish
the current proposal if its reference to a territory of the United States were deleted
following the public comment period. She concluded that republication would probably
not be required. She explained that subdivision (a) of the rule, which refers to territories,
was not connected to subdivisions (b) and (c), which authorize search warrants for
property in diplomatic or consular missions and residences of diplomatic personnel. She
said that the committee could place brackets around subdivision (a) and invite comment
from American Samoa and othersas to whether subdivision (a) should be included.

Judge Bucklew also pointed out, as mentioned in the advisory committee's report,
that a similar, but broader proposal had been approved by the Judicial Conference but
rejected by the Supreme Court in 1990.

Judge Levi suggested bracketing the language regarding American Samoa. He
noted from speaking with Judge Wallace that there is a great deal of sensitivity in
American Samoa about any intrusion into its judicial process. He noted that the situation
is very different from the other Pacific Islands territories, such as Guam and the Northern
Marianas, both of which have Article I federal district courts. The history of how the
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United States acquired American Samoa is different from that of other territories, and the

relevant treaty explicitly requires the United States to respect the judicial culture of

American Samoa. He noted, too, that there had been a proposal to establish an Article I

federal court in American Samoa, but it has been very controversial.

Judge Levi also pointed out that Judge Wallace warned that if the proposal to
amend Rule 41 is published without bracketing American Samoa, there could be a good
deal of needless controversy generated. The primary concern of the Department of
Justice, he said, is with oversees searches, and not with American Samoa. He -asked
whether the advisory committee would be amenable to bracketing the language dealing
with American Samoa.

Judge Bucklew responded that the advisory committee would certainly approve
placing brackets around the provision to flag it for readers. She said that the proposed
amendments to Rule 41 were very beneficial, and' it would be a shame not to have them
proceed because of a controversy over a matter of relatively minor concern to the
government.

The committee unanimously approved the proposed amendment, with the

pertinent language of subsection (A) bracketed, for publication by voice vote.

MODEL FORM 9 ACCOMPANYING THE SECTION 2254 RULES

Mr. Rabiej stated that the committee needed to abrogate Form 9 accompanying
the § 2254 rules. He noted that the form is illustrative and implements Rule 9 of the
§ 2254 rules (second or successive petitions). The form, however, was badly out of date,
even before the habeas rules were restyled, effective December 1, 2004. For example, it
contains references to subdivisions in Rule 9 that no longer exist and'includes provisions
that have been superseded by the Antiterrorism and Effective Death Penalty Act of 1996.

He added that when the restyled habeas corpus rules had been published for
comment in August 2002, the advisory committee received comments from district
judges recommending that the form not be continued because the courts relied instead on
local forms. The courts wanted to retain flexibility to adapt their forms to local
conditions instead of following a national form. The advisory committee and its habeas
corpus subcommittee did not specifically address abrogation of the form. Thus,
technically Form 9 still remains on the books. He added that the form had been causing
some confusion, and the legal publishing companies no longer include it in their
publications. In addition, Congressional law revision counsel thought that the form had
been abrogated and no longer included it in their official documents. Therefore, Mr.
Rabiej said, it would be best for the committee to officially abrogate the form through the
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regular rulemaking process. i.e., approval by the committee and forwarding to the
Supreme Court and Congress.

The committee without objection by voice vote agreed to ask the Judicial
Conference to abrogate Form 9 accompanying the § 2254 Rules.

Informational Items

Judge Bucklew reported that the advisory committee was still working on a
proposed amendment to FED. R. CRIM. P. 16 (discovery and inspection), which would
expand the government's obligation to disclose exculpatory and impeaching information
to the defendant. She said that the matter was controversial, and the Department of
Justice was strongly opposed to any rule amendment. Instead, she said, it had offered to
draft amendments to the United States Attorneys 'Manual as a substitute for an
amendment. The matter, she added, was still in negotiation. Deputy Attorney General
McNulty and Assistant Attorney General Fisher said that the Department was still
working on the manual and-was hopeful of making progress.

Judge Bucklew said that the committee was also considering a possible
amendment to FED. R. CRvM. P. 41 (search warrants) that would address search warrants
for computerized and digital data. It was also looking at possible amendments to the
§ 2254 rules and § 2255 rules to restrict the use of ancient writs and prescribe the time for
motions for reconsideration.

REPORT OF THE ADVISORY COMMITTEE ON EVIDENCE RULES

Judge Smith and Professor Capra presented the report of the advisory committee,
as set forth in Judge Smith's memorandum and attachments ofMay 15, 2006 (Agenda
Item 8).

New Rule for Publication

FED. R. EviD. 502

Judge Smith reported that the advisory committee had only one action item to
present - proposed new FED. R. EVID. 502 to govern waiver of attorney-client privilege
and work product protection. He referred back to the report of the Administrative Office
and Mr. Rabiej's description of the exchange between Judge Levi and the chairman of the
House Judiciary Committee. He noted that the committee had received a specific request
from Chairman Sensenbrenner to draft a rule that would:
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L protect against inadvertent waiver of privilege and protection,

2. permit parties and courts to disclose privileged and protected information
to protect against the consequences of waiver, and

3. allow parties and entities to cooperate with government agencies by
turning over privileged and protected information Without waiving the
privilege and protection as to any other party in subsequent proceedings.

He explained that rules that affect privilege must be, addressed by Congress and
enacted by legislation. Thus, the rules committees could produce a rule through the Rules
Enabling Act process that would then be enacted into law by Congress.

Judge Smith noted that the advisory committee had conducted a very profitable
conference at Fordham Law School in New York at which 12 invited witnesses
commented on a proposed draft of the rule. He said that the committee had refined the
rule substantially as a result of the conference, and the improved product was ready for
approval'by the Standing Committee to publish. He explained that the rule incorporated
the following basic principles agreed upon unanimously by the advisory committee:

1. A subject-matter waiver should-be found only when privileged material or
work product has already been disclosed and a further disclosure "ought in
fairness" to be required.

2. There should be no waiver if there is an inadvertent disclosure and the
holder of the protection takes reasonable precautions to prevent disclosure
and reasonably prompt measures to rectify the error.

3. Selective waiver should be allowed.

4'. Parties should be able to get an order from a court to protect against
waiver vis a vis non-parties in both federal and state courts.

5. Parties should be able to contract around the common-law waiver rules.
But without a court order, their agreement should not bind non-parties.

Judge Smith pointed out that the rule included some controversial matters, but it
was needed badly to control excessive discovery costs. He said that the burdens and cost
of preserving the privileged status of attorney-client information and trial preparation
materials had gotten out of hand without deriving any countervailing benefits.
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Judge Smith pointed out that selective waiver was the most controversial
provision in the rule. It would protect a party making a disclosure to a government law
enforcement or regulatory agency from having that disclosure operate as a waiver of the
privilege or protection vis a vis non-governmental persons or entities. He explained that
the advisory committee would place the provision in brackets when the rule is published
and state that the committee had not made a final decision to include it in the rule.

Professor Capra agreed that the most controversial aspect of the rule was the
selective waiver provision. He pointed out that the proposed rule takes a position
inconsistent with most current case law. He emphasized that the advisory committee had
not decided to promulgate that part of the rule, so the provision is set forth in brackets. In
addition, the accompanying letter to the public states that the committee had not made a
decision to proceed and wanted comments directed to the advisability of including a
selective waiver provision. Judge Levi added that Chairman Sensenbrenner had
specifically asked the committee to include a selective waiver provision in the rule.

Professor Capra explained that the original version of the rule had a greater effect
on state court activity and sought to control state law and state rules on waiver. But the
Federal-State Jurisdiction Committee of the Judicial Conference - and the advisory
committee, itself after its hearing in New York - concluded that the draft was too broad.
Accordingly, it was amended and now covers only activity occurring in a federal court.

Judge Levi noted that the representative of an American Bar Association's Task
Force on the Attorney-Client Privilege opposed the rule at the New York conference
because he said that it would foster the "coercive culture of waiver." The task force, he
explained, is concerned that waivers are being extorted by government agencies from
businesses as part of the regulatory and law enforcement processes.

Judge Levi added that he had spoken to the chair of the task force and emphasized
that the committee was not trying to encourage the use of waivers. Nor was it taking a
position on Department of Justice memoranda to U.S. attorneys encouraging them to
weigh a corporations's willingness to waive the attorney-client privilege in assessing its
level of cooperation for sentencing purposes. Rather, he emphasized, the rules committee
was just trying to promote the public interest by facilitating the conduct of government
investigations into public wrongs. Judge Levi added that, in response to the concerns of
the ABA task force, the committee should include a statement in the publication to the
effect that the committee was not taking a position regarding the government's requests
for waivers. The addition, he said, could avoid misdirected criticism of the rule.

Associate Attorney General McCallum agreed that the explanation would be
helpful to the organized corporate bar. He said that the Department had been surprised by
the feedback at the Fordham conference, where some participants had voiced strong
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opposition to the proposal on the ground that it would foster a culture of waiver. He said

that the Department supported the pending new Rule 502 and would continue to work
with the organized bar over their concerns.

One member questioned the effect of the proposal on state court proceedings. He

asked whether the advisory committee had examined the power of Congress under the
Commerce Clause of the Constitution to effect changes in the rules of evidence in the
state courts. Professor Capra responded that the committee had indeed examined the
issue and had invited an expert to testify on it at the mini-conference. In addition, he
said, Professor Kenneth Broun, a consultant to the committee and a former member of the
committee, had also completed a good deal of research on the issue. He said that the
proposed rule dealt only with the effect on state court proceedings of disclosures made in
the federal courts. It did not address the more questionable proposition of whether the
rule could control disclosures made in state court proceedings. The literature, he said,
suggests that Congress has the power to regulate even those disclosures. But, he said, the
advisory committee narrowed the rule to cover only disclosure at the federal level.

One member asked whether the Department of Justice favored selective waiver in
order to promote law enforcement and regulatory enforcement efforts. He noted that he
had sat on a case in which the panel of the court of appeals had asked the Department to
file an amicus curiae brief on the issue, but had received none. He said that the panel had
been frustrated by the uncertainty regarding the Department's views on the issue.
Associate Attorney General McCallum pointed out that the Department acts as both
plaintiff and defendant and that some components of the Department strongly favor
selective waiver. He noted, by way of example, that the prosecutions in the Enron case
would have been more difficult and time-consuming if waivers had not been given. The
waivers, he emphasized, had been voluntarily given with the advice of counsel. He
explained that the Department favors selective waiver, but had not yet taken an official
position on the matter.

Judge Levi explained that the purpose of selective waiver is to encourage
companies to cooperate in regulatory enforcement proceedings. He said that the
Securities and Exchange Commission favored the proposed Rule 502, and it would be
very helpful to obtain the views of other law enforcement and regulatory authorities in
order to develop the record for the advisory committee. Professor Capra added that the
strong weight of authority among the circuits, as expressed in the case law, was against
selective waiver. Therefore, he said, there needed to be a strong showing in favor of it
during the public comment period. Judge Levi concurred and added that a strong case
also needs to be made by the state attorneys general and other regulatory authorities.

The committee unanimously approved the new-rule for publication by voice
vote.
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Informational Items

Professor Capra reported that the advisory committee had been monitoring the

developing case law on testimonial hearsay following Crawford v. Washington, 541 U.S.

36 (2004). He noted that the Supreme Court had just issued some opinions dealing with

Crawford, but the issues in the cases were relatively narrow and do not provide sufficient

guidance on how to treat hearsay exceptions' in the federal rules. The advisory

committee, he said, would continue to monitor developments, and it wanted to avoid

drafting rules that later could become constitutionally questionable.

Professor Capra also reported that the advisory committee was considering

restyling the Federal Rules of Evidence, mainly to conform the rules to the electronic age

and to account for information in electronic form. He noted that the committee had had

discussions on how to address the matter, and it had considered the possibility of restyling

the entire body of evidence rules. He added that he planned to work with Professor

Kimble to restyle a few rules for the committee to consider at its next meeting. Finally,
he noted, the view of the Standing Committee on whether to restyle the evidence rules

will be very important.

Professor Capra reported that draft legislation was being considered in Congress

that would establish a privilege for journalists. The legislative activity, he said, stemmed

in part from the controversies surrounding the celebrated cases involving the
imprisonment of New York Times reporter Judith Miller and the leak of the identity of
C.I.A. employee Valerie Plame. He explained that the Administrative Office had

reviewed the proposed legislation and offered some suggestions on how its language

could be clarified. Mr. Rabiej added that many of the suggestions had been adopted by

the Congressional drafters.

REPORT OF THE TIME-COMPUTATION SUBCOMMITTEE

Judge Kravitz and Professor Struve presented the report of the subcommittee, as
set forth in Judge Kravitz's memorandum of January 20, 2006 (Agenda Item 9).

Judge Kravitz reported that the advisory committees at their Spring 2006 meetings

had embraced the time-computation template developed by the subcommittee, including

its key feature of counting all days and not excluding weekends and holidays.

He pointed out that the Standing Committee at its January 2006 meeting had
asked the subcommittee and the advisory committees specifically to address two issues:

(1) the inaccessibility of a clerk's office to receive filings; and (2) whether to retain the

provision that gives a responding party an additional three days to act when service is
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made on it by mail or by certain other means, including electronic means. He noted that

the advisory committees had decided that the issue of inaccessibility needed additional

study, and the subcommittee was willing to take on the task. Professor Capra added that

the Technology Subcommittee had already considered these issues as part of its

participation in the project to develop model local rules to implement electronic filing.

As for the "three-day rule," Judge Kravitz reported that the sense of the advisory

committees was to leave the rule in place without change at this time. He said that it

seemed odd to give parties an extra three days when they have been served by electronic
means, but many filings are now made electronically over weekends and the committees

were concerned about potential gamesmanship by attorneys. So, the general inclination
has been not to amend the rule at this point.

Judge Kravitz said that the Advisory Committee on Civil Rules had suggested

some helpful improvements to the template. First, he noted, the language of the template

speaks in terms of filing a "paper." But in the electronic age, he said, it makes sense to
eliminate the word "paper."

Second, he pointed out that the template speaks in terms of a day in which
"weather or other conditions" make the clerk's office inaccessible. He said that the
advisory committee was concerned about the specific reference to "weather" because it
implies that only physical conditions may be considered. Instead, the language might be
improved by simply referring to a day on which the clerk's office "is inaccessible." The
committee note could explain, though, that elimination of the word "weather" is not
intended to remove weather as a condition of inaccessibility.

Third, the advisory committee suggested deleting state holidays as days to exclude
in computing deadlines. Most federal courts, he said, are in fact open on state holidays.
He noted that the subcommittee had not decided to make this change, but would be
amenable to doing so if the Standing Committee expressed support for the change.

Fourth, he said that the advisory committee had noted that "virtual holidays" were
not included in the template, e.g., the Friday after Thanksgiving and the Monday before a

national holiday that falls on a Tuesday. Some federal courts, he said, are effectively

closed on those days, although their servers are available to accept electronic filings.

Fifth, he said that the advisory committee had suggested including a definition of

the term "last day" in the text of the rule. He reported that Professor Cooper had drafted a
potential definition, drawing on the text of local court rules implementing electronic
filings. It states that, for purposes of electronic filing, the "last day" is midnight in the
time zone where the court is located. For other types of filings, it is the normal business
hours of the clerk's office, or such other time as the court orders or permits.
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Judge Kravitz explained that the civil, bankruptcy, and appellate rules - unlike the
criminal rules - apply in calculating statutory deadlines as well as rules deadlines. He

pointed out that Professor Struve had completed an excellent memorandum on the subject
in which she identified many important statutory deadlines. Her initial study had found

more than 100 statutory deadlines of 10 days or fewer. Many of them, he added, are
found in bankruptcy. Moreover, some apply not to lawyers, but to judges. Under the

current rules, he said, a deadline of 10 days usually means 14 days or more because
weekends and holidays are not counted. But under the approach adopted in the template,
10 days will mean exactly 10 days.

Judge Kravitz reported that the Advisory Committee on Civil Rules had suggested

that the advisory committees should consider expressing all, or most, time periods in

multiples of seven days. The concept, he noted, seems generally acceptable but may not
work well across-the-board for all deadlines. It may be, he said, that deadlines below 30
days would normally be expressed in multiples of seven, but the longer periods now
specified in the rules, such as 30, 60, or 90 days might be retained.

Finally, Judge Kravitz thanked Judge Patrick Schiltz, former reporter for the
appellate rules committee and special reporter for the time-computation project, for his
superb research and memoranda and for drafting the template and supporting materials
that got the project moving. He also thanked Professor Struve for picking up the work
from Judge Schiltz and for her excellent memorandum on statutory deadlines. He also
praised the advisory committees for their dedication to the project and their invaluable
help to the subcommittee.

Professor Struve highlighted the backward-counting provision in the template rule
and wondered about its practical effect. Judge Kravitz explained that the advisory
committee had wanted a simple rule. He acknowledged that there are scenarios under the

template in which litigants may lose a day or two in filing a document, and judges would
gain a day or two. But, he said, even though the subcommittee consisted mostly of
practicing attorneys, all endorsed the basic principle - in the interest of simplicity - that

once one starts counting backward, the count should continue in the same direction.

Professor Cooper added that the bar for years had urged the Advisory Committee
on Civil Rules to make the rules as clear as possible, and one attorney recently had asked
the committee to draft a clear rule telling users how to count backwards, e.g., to calculate
a deadline when a party has to act a certain number of days before an event, such as a
hearing. To that end, he said, it might be advisable to put back into the template the
words "continuing in the same direction," which had been dropped from an earlier draft
in the interest of simplicity. Including those words would make it clear that backward
counting follows the same pattern as forward counting. A member of the committee
strongly urged including the clarifying -language in the rule.
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Judge Kravitz said that the most difficult issue appeared to be the applicability of

the rule to statutory deadlines. A few statutes, he said, speak specifically in terms of

calendar days. But when statutes do not specify calendar days, it can be assumed that

only business days are counted under the current rule when a deadline is 10 days or fewer.

He pointed out that the practical impact of the template rule would be to shorten statutory

deadlines of 10 days or fewer. That result, he said, might undercut the bar's acceptance

of the time-computation project.

Professor Morris added that the template rule would have a substantial impact on

bankruptcy practice because a great many state statutes are in play in bankruptcy cases.

Under the current bankruptcy rule, he said, the statutes are calculated by counting only

business days.

Professor Morris also noted that the proposed template rule speaks of
inaccessibility in such a way that it could be interpreted to include inaccessibility on a

lawyers' end, as well as the inaccessibility of the clerk's office to accept filings. He'
suggested that the rule- might be broad enough to cover the situation where a law firm's
server is not working.

Judge Rosenthal explained that the civil advisory committee had considered that
situation and had decided tentatively that it was not possible to write a rule to cover all
situations. She suggested that it should be left up to the lawyers to decide whether they
need to ask a court for an extension of time in appropriate situations. She cautioned,
however, that there are a handful of time limits in the rules that a court has no authority to
extend.

One participant urged that the time had come to move forward with the time-
computation project, despite the complications posed by statutory deadlines. He

suggested, moreover, that Congress might well be amenable to making appropriate
statutory adjustments in this area to accommodate the time-computation project,
especially if the bar associations agree with the committee's proposal.

Judge Levi asked whether the subcommittee was contemplating further changes or

additions to the template. Judge Kravitz responded that at least three changes should be
made. First, he said the subcommittee would eliminate the word "paper." Second, he
said that he had been persuaded to eliminate the word "weather," so the rule would state

simply that the last day is not counted if the clerk's office is "inaccessible." 'Third, he
agreed to add to the rule a definition of "last day" along the lines of Professor Cooper's,
proposal. That definition, he noted, is workable and already exists in most of the local
court rules dealing with electronic filing.
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In addition to those three changes, Judge Kravitz said that he had no objection to
eliminating state holidays from the rule if there were support for the change. As for

closure of the federal court on a "virtual holiday," he said that the problem would be
taken care of by revising the rule to specify that the last day is not counted if the clerk's
office is inaccessible. Several members of the committee suggested that both state
holidays and virtual holidays be eliminated from the rule. Thus, the only exclusions in
the rule would be for federal holidays and days when the clerk's office is "inaccessible."
Another member added that it should be made clear in the rule that "inaccessibility"
applies only to problems arising at the courthouse, and not in a lawyer's office.

Judge Kravitz noted that the instructions from the Standing Committee were for
the advisory committees to review individually each of the individual time limits in their
respective rules and to recommend appropriate adjustments to them in light of the
template's mandate to count all days, including weekends and holidays.

One participant suggested that the only significant issue relating to statutes Was
the problem that the proposed rule would shorten statutory deadlines of 10 days or fewer.
Another participant pointed out, though, that the supersession provision of the Rules
Enabling Act might also be implicated.

One advisory committee chair suggested that it would be very helpful for the
advisory committees to have a list of all the various statutory deadlines and an indication
of how often they actually arise in daily situations. Some of the statutes, she said, might
make a big difference in federal practice, such as the 10 days given a party by statute to
object to a magistrate judge's report.

One member said that the problem of shortening statutory deadlines had the
potentiality of undermining the whole time-computation project and wasting a great deal
of time and work by the advisory committees.

Another added that it was questionable whether judges have authority to extend
statutory deadlines. He suggested that it might be appropriate to speak with members of
Congress about the issue. Another participant said that Congress might give its blessing
to fine tuning the calculation of statutory deadlines, as long as the particular deadlines
affected are not politically charged.

Professor Struve added that she had just scratched the surface with her initial
research into statutory deadlines. She said that it would be a truly major project to gather
all the statutes, and the committee was bound to make a mistake or two. Professor
Cooper pointed out that, unless the new rule also sweeps up all future statutes, some time
periods could end up being counted one way and others another way - the worst possible
outcome.

53



June 2006 Standing Committee - Draft Minutes Page 45

One member asked whether lawyers in fact even look to the federal rules to

calculate a deadline in a statute. Or do they merely look to the statute itself?. In other

words, if a statutory deadline is 10 days, do lawyers assume that it means 10 days, as set

forth in the plain language of statute itself, or 14 days, as calculated under the federal

rules?

Judge Kravitz suggested that the choice for the advisory committees was either:

(1) to continue their examination of each time limit in their respective rules, or (2) to try

to solve the statutory deadline problems first, present a solution to those problems at the

January 2007 Standing Committee meeting, and then resume work on the specific time

limits. One advisory committee chair said that it was important to have a firm road map

in place before the advisory committees commit themselves to a great deal of work.

One participant concluded that the committees may not be able to resolve all the

open questions regarding statutory interpretation and the interplay between statutes and

rules. Professor Cooper pointed out that supersession questions already make it unclear

in several instances whether a statute or a related rule should control the computation of a
given time limit. Many of those questions have never been faced and answered. In the
interest of simplicity, though, he suggested that it may make sense simply to abolish the
11-day rule explicitly for both rules and statutes, even if that results in certain statutory
time limits being shortened.

Two members suggested that another possible resolution of the statutory problems
would be to eliminate all reference in the rule to calculating time limits set forth in
statutes. Therefore, the rules, as revised, would apply only in calculating time limits set

forth in rules and court orders. Another member pointed out that this solution would
bring the civil and bankruptcy rules into line with the current criminal rules, which do not
extend to calculation of statutory time limits.

One advisory committee chair suggested that there was great value in continuing

the momentum that the Technology Subcommittee had created. She said that the civil
advisory committee had made a good deal of progress, and it would be best to continue its
work over the summer, despite the uncertainties over statutes.

Another advisory committee chair pointed out that there is a difference between

counting hours and counting days. Under the rules, he explained, days are considered as

units, not 24-hour periods. Therefore, a party has until the end of the last day in which to

act. On the other hand, in counting hours, an hour countsas exactly 60 minutes, not as a
unit. Therefore, a party has exactly 60 minutes in which to act. The time period is not
rounded up to the end of the last hour. He suggested that the committee consider

specifying in the template that 60 minutes is 60 minutes precisely.
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One participant recommended that the committee consider whether Congress
contemplates that its statutes will be interpreted according to the time-computation
provisions in the federal rules. He suggested that the committee, by changing the method

of calculating shorter statutory deadlines, might be contradicting the intentions of
Congress in enacting the statutes.

Judge Kravitz added that the rule should provide clear advice to judges and
lawyers on how to count time limits set forth in statutes. The proposed revision of the
federal rules would effectively shorten the time for people to act. Therefore, he said, the
committee should study such matters as how judges and lawyers actually count time in
statutes, howh many statutory deadlines there are, how often they arise in the courts, and
whether they have caused practical problems. Once the committees understand these
issues better, they should be able to propose the appropriate solution to the problem of
counting time as set forth in statutes.

One member emphasized that the bar wants a clear, revised rule, and the time has
come to promulgate it. Among other things, he said, lawyers are deeply concerned about
achieving clarity because missing a deadline is a serious mistake that can lead to a
malpractice claim. He suggested, among other things, that the committee expressly
solicit the Views of the bar regarding statutory deadlines or hold a conference with
members of the bar on the subject.

Judge Levi suggested that each advisory committee decide how it should proceed
on the matter in light of the discussion. Judge Stewart added that the template, with the
various adjustments suggested at the meeting, provides the appropriate vehicle for the
advisory committees.

LONG RANGE PLANNING

Mr. Ishida reported that the Judicial Conference's Long Range Planning Group,
comprised of the chairs of the Conference's committees, had met in March 2006, and its
report was included in the agenda book (Agenda Item 10). The group, he said, was
preparing the agenda for its next meeting and had asked the chairs of each committee to
submit suggested topics.

The planning group first asked the Standing Committee to identify key strategic
issues affecting the rulemaking process and to report on what initiatives or actions it was
taking to address those issues. Second, the planning group asked the committee to
identify trends in the courts that merit further study and could lead to new rules. Mr.
Ishida asked the members to consider these requests and send him any ideas that could be
included in' the committee's report to the planning group.
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Mr. McCabe suggested that it would be very helpful for the commnittee to take

advantage of the new statistical system being built by the Administrative Office. He said

that the committee should consider the kinds of data thatmight be extracted from court

docket events to develop a sound empirical basis for future rules amendments. Judge

Levi endorsed the Administrative Office's efforts to improve and expand collection of

statistical information from the courts.

One member suggested that the committee might also consider pro se cases as an

area that needed to be addressed in future rulemaking.

Judge Levi agreed to work with Mr. Ishida on a response from the committee to

the long range planning group.

NEXT COMMITTEE MEETING

The next committee meeting of the committee will be held in Phoenix in January
2007. The exact date of the meeting was deferred to give the chair and members an

opportunity to check their calendars and for the staff to explore the availability of

accommodations.

Respectfully submitted,

Peter G. McCabe,
Secretary
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DRAFT MINUTES

CIVIL RULES ADVISORY COMMITTEE

MAY 22-23,2006

1 The Civil Rules Advisory Committee met on May 22 and 23, 2006, at the Administrative
2 Office of the United States Courts in Washington, D.C.. The meeting was attended by Judge Lee
3 H. Rosenthal, Chair; Judge Michael M. Baylson; Judge David G. Campbell; Frank Cicero, Jr., Esq.;
4 Professor Steven S. Gensler; Daniel C. Girard, Esq.; Judge C. Christopher Hagy; Justice Nathan L.
5 Hecht; Robert C. Heim, Esq.; Hon. Peter D. Keisler; Judge Paul J. Kelly, Jr.; Judge Thomas B.
6 Russell; and Chilton Davis Vamer, Esq., who attended by telephone. Professor Edward H. Cooper
7 was present as Reporter, and Professor Richard L. Marcus was present as Special Reporter.
8 Professors Thomas D. Rowe, Jr., and R. Joseph Kimble, and Joseph F. Spaniol, Jr., Esq., attended
9 as consultants. Judge Sidney A. Fitzwater, Judge Thomas W. Thrash, Jr., and Professor Daniel R.

10 Coquillette, Reporter, represented the Standing Committee. Judge James D. Walker, Jr., attended
11 as liaison from the Bankruptcy Rules Committee. Peter G. McCabe, John K. Rabiej, James Ishida,
12 and Jeffrey Barr represented the Administrative Office; Robert Deyling also attended, as did Kate
13 Simon who staffs the Committee on Court Administration and Case Management. Thomas
14 Willging, Emery G. Lee, and Rebecca Norwick represented the Federal Judicial Center. Ted Hirt,
15 Esq., Department of Justice, was present. Alfred W. Cortese, Jr., Esq., and Jeffrey Greenbaum
16 (ABA Litigation Section liaison) attended as observers. Professor Daniel J. Capra attended by
17 telephone for the discussion of Civil Rule 5.2 and a report on proposed Evidence Rule 502.

18 Judge Rosenthal opened the meeting by noting the expectation that the Committee's work
19 on the Style Project will be brought to a conclusion. That result will bring enormous satisfaction.
20 She also noted that the September meeting will be the final meeting for members Judge Russell,
21 Justice Hecht, and Frank Cicero, and anticipated the expressions of gratitude that will be offered in
22 September for their constant engagement in all aspects of the Committee's work during their years
23 as members.

24 Judge Rosenthal also noted that after the Judicial Conference approved a package including
25 the e-discovery amendments, Supplemental Rule G on civil forfeiture, new Rule 5.1., and
26 amendments of Rule 50(b), the Supreme Court transmitted them to Congress. That package standing
27 alone represents a remarkable feat of productivity.

28 Turning to a sad note, Judge Rosenthal observed that the passing of Judge Edward Becker
29 had lost the Committee a true friend of the rules process. Judge Becker was known to all of us. He
30 regarded himself as a "Philadelphia Lawyer." Two Philadelphia lawyers on the Committee, Judge
31 Baylson and Robert Heim, offered their own tributes. Judge Baylson recounted meeting with Judge
32 Becker not long before his death. They discussed the Committee's consideration of Rule 15, a
33 subject long pursued by Judge Becker. Judge Becker remained actively engaged with the topic and
34 was pleased that the Committee had appointed a subcommittee and would be taking up its
35 recommendations this spring. Robert Heim noted that the Philadelphia news stories had described
36 Judge Becker as one of theý most influential appellate judges, known both for his learning and his
37 modesty. Those words captured him well. He was a prodigious intellect. He would put questions
38 at oral argument that the best lawyers had not anticipated - but would help the lawyer work toward
39 an answer. He also had a great sense of humor - not only did he write a district-court opinion in
40 verse, but it was good verse! He was a good, kind, man. We will be less without him.
41 John Rabiej reported that the agenda for the Judicial Conference meeting in March was
42 relatively light. Judge Rosenthal added that Chief Justice Roberts presided to admirable effect.

43 October 2005 Minutes

44 The minutes of the October 2005 meeting were approved, subject to correction of technical
45 errors identified by the Reporter.
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46 Rule 5.2

47 Judge Rosenthal introduced discussion of Rule 5.2, the Civil Rules version of the "E-
48 Government Act" rule. She noted that it is important that the Bankruptcy, Civil, and Criminal Rules
49 be identical as far as possible. That means that no one Advisory Committee is as free as it might
50 wish to shape its rule entirely to its own liking. Rule 5.2(c), however, is unique to the Civil Rules
51 and can be developed outside this constraint. Apart from Rule 5.2(c), coordination must be
52 accomplished through the Standing Committee subcommittee constituted for this purpose, as assisted
53 by Professor Capra. The Reporters for the several Advisory Committees have exchanged a flurry
54 of e-mail messages; changes have been recommended even since the version of Rule 5.2 that appears
55 in the agenda book.
56 Judge Fitzwater, Chair of the Standing Committee E-Government Act Subcommittee, began

57 discussion by noting that the Subcommittee developed a template rule drafted by Professor Capra.
58 The Bankruptcy and Criminal Rules Committees have adopted revisions at their spring meetings.
59 The Civil Rules Committee now has its turn. The Reporters have worked hard to achieve
60 uniformity.

61 Professor Capra noted that achieving uniformity is a nettlesome task, but it is one required
62 by the E-Government Act as well as the ambition to avoid discrepancies between different sets of
63 Enabling Act rules that address the same subject. A lot of time has been devoted to discussing
64 choices between "the" or "a," between "and" or "or," and so on.

65 Looking to Civil Rule 5.2, Professor Capra noted that subdivisions (a) and (b) are common
66 among Bankruptcy, Civil, and Criminal Rules. Rule 5.2(c) is unique to the Civil Rules. It began
67 with the Committee on Court Administration and Case Management, which was persuaded that the
68 burden of redacting files in Social Security cases justified a different approach. The Department of
69 Justice has made the case that immigration cases deserve similar treatment for similar reasons.
70 Subdivision (d) is required by the E-Government Act. Subdivision (e) reflects the value of protective
71 orders. Subdivision (f) ties to an amendment of the E-Government Act adopted by Congress on
72 advice of the Department of Justice. Subdivision (g) also is drawn from the E-Government Act.
73 Subdivision (h), finally, is a provision on waiver adopted uniformly across the rules sets.

74 A list of changes from the agenda book version of Rule 5.2 recommended by the Reporters'
75 group were described. The Reporters agreed that each set of rules should adhere to its own internal
76 style conventions. The internal cross-reference in Rule 5.2(h), for example, will be to "Rule 5.2(a),"
77 not to "(a)," nor to "subdivision (a)."

78 A change in subdivision (b)(4) temporarily adopted in other rules but not shown in the
79 agenda book was abandoned by all, leaving the agenda book version current again: "the record of
80 a court or tribunal whose decision becomes part of the -ecord * * *" is exempt from redaction. All
81 Reporters came to agree that the exemption should extend to any record filed in the present
82 proceeding without regard to whether the other court's "decision" in some sense "becomes part of
83 the record."

84 A style change in Rule 5.2(e)(2) described a court order limiting or prohibiting "a nonparty's
85 remote electronic access by a nonparty to a document filed with the court." This change conforms
86 to the style convention favoring use of the possessive whenever possible. Together with the
87 convention favoring drafting in the singular, the effect remains the same. The order can apply to all
88 nonparties. This revision is a good illustration of the need to accept uniformity among the rules, and
89 to defer to the Style Subcommittee.

June 1, 2006 draft
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90 The Committee Note observes that a party who has waived redaction by filing its own
91 information without redaction can seek relief from the waiver. The question whether the opportunity
92 for relief should be reflected in rule text was answered by noting that the rule is designed to support
93 a deliberate choice to avoid the cost of redaction, and to make clear that one party's waiver does not
94 defeat the right of others'to insist on redaction.

95 Several public comments addressed subdivision (c), which allows a nonparty full electronic
96 access to .social-security and immigration files at the courthouse, but severely limits remote
97 electronic access by a nonparty. The comments-suggested diverging concerns. One concern was that
98 it is important to allow convenient and full electronic access by public media and scholarly
99 researchers, particularly to court files be'anrgn h&tri,'ijubled',practices in immigration matters. But

100 an opposing concern was that "data min'ers" will 'take advantage of electronic access at the
101 courthouse to gather vast amounts of personal information including identifiers, financial
102 information, and health information. Because subdivision (c) is unique to Civil Rule 5.2, it canbe
103 revised without need for coordination with the other Advisory Committees. It would be possible to,
104 meet these comments by revising the provisions for social-security and immigration cases.
105 Nonparties could be barred from electronic access to the administrative record, whether remotely or
106 at the courthouse. That would make it possible to avoid the great burden of redacting the
107 administrative record. At the same time, the legitimate needs of public media and academic
108 researchers could be satisfied by a court order permitting access.

109 The Department of Justiceinitially requested that immigration cases be added to subdivision
110 (c) because of the great burden of redacting the administrative file and because of the risk that
111 mistakes still would be made. The burden of redacting papers prepared for purposes of court review
112 would not be as great. On the other hand, it is late in the day to consider revisions. As to social-
113 security cases, the published proposal reflected recommendations of the Committee on Court
114 Administration and Case Management that have been adopted as Judicial Conference policy. Some
115 knowledgeable comments suggest that the risk presented by "data miners" is real, but clear
116 information is hard to come by. On the other hand, the bankruptcy courts have had experience with
117 data miners for many years. Traditionally mining has been accomplished by sending people to the
118 courthouse to physically comb through records. But surely it will become a matter of electronic
119 searching as courts complete the transition to electronic filing. For the moment the cost of access is
120 ten cents a page, a formidable barrier. But that maychange. Just what the consequences will be,
121 however, is not so clear. And it is important to remember the fundamental starting point established
122 by Judicial Conference policy: absent good reason, public access to electronic court records should
123 be as complete as access to paper court records. This is the "practical obscurity" issue - so long
124 as access required physical presence at the courthouse and individual reading of paper files, most
125 sensitive information was protected by the barriers to acc ess. "Only the most determined or the most
126 academic" will undertake the effort. Electronic access may change the balance, but it is difficult to
127 predict when or how.

128 It was observed that the case-management software now being adopted will enable court
129 clerks to manage the three levels of access provided by Rule 5.2 - full remote electronic access by
130 a party or a party's attorney; full electronic access for anyone at the courthouse; and limited remote
131 electronic access by nonparties.

132 And it was agreed that the limits on remote electronic access by a nonparty will not limit a
133 judge's authority to, use electronic court files from home or an office away from the courthouse
134 housing the relevant computer file.

June 1, 2006 draft
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135 The Committee approved a motion to recommend adoption of Rule 5.2 to the Standing,
'136 Committee, noting again the remarkable level of work required to achieve consistency across the sets
137 of rules.

138 Evidence Rule 502

139 Judge Rosenthal noted that sev~eral Advisory Committee members attended the Evidence
140 Rules Committee's conference and meeting to consider proposed Evidence Rule 502 and expressed
l41 appreciation to Judge Smith and Professor Capra, Chair and Reporter of the Evidence Rules
1,42 Committee, for the opportunity. This Committee has been frustrated in its attempts to deal with
143 waiver of attorney-client privilege and work-product protection by inadvertent production in
144 discovery. The perils of inadvertent production have irireasedwith the rapid growth of discovering
145 electronically stored information. Efforts to avoid inadvertent production - and to avoid the risk
146 of waiving privilege as to all communications touching the subject-matter of an inadvertently
147 produced communication - add to cost and delay in discovery. The discovery problems, however,
148 intersect with larger problems that lie in the Evidence Rules Committee's province. A rule- that
149 modifies an evidentiary privilege, moreover, can take effect only if approved by an Act of Congress.
150 The Evidence Committee's work is welcome, and the invitation to participate in its work is also
151 welcome.

152 Judge Baylson observed that the current draft Rule 502 reflects substantial revisions from the
153 draft that initiated the Evidence Rules Committee's work. It addresses topics beyond the discovery
154 problems, including adoption of a "selective waiver" approach to disclosure to government agencies
155 while cooperating in an investigation.

156 Professor Capra began his description of Rule 502 by observing that it does not establish
157 rules on waiver. Instead, it addresses a few acts that do not waive attorney-client privilege or work-
158 product protection. Although the goal is to perfect a draft that can be submitted to Congress for
159 enactment by Act of Congress, the present proposal is to recommend publication of the rule for
160 public comment in the regular Enabling Act process. The rule is in "a very initial stage."
'161 Subdivision (a) addresses the scope of a waiver by limiting "subject-matter" waiver to
162 communications or information that "ought in fairness to be considered with the disclosed
163 communication or information." This "fairness" test is adapted from Evidence Rule 106.

164 ý Subdivision (b) is the central provision governing inadvertent disclosure in federal litigation
165-- or federal administrative proceedings. It provides that the disclosure does not effect a waiver if the
166 holder of the privilege or work product took reasonable precautions to prevent disclosure and took
167 reasonably prompt measures to rectify the error after the holder knew or should have known of the
168 disclosure. The procedures ofproposed Civil Rule 26(b)(5)(B) are incorporated.

169 Subdivisions (d) and (e) expand the provisions for discovery. Subdivision (e) recognizes the
170 binding effect of an agreement on the effect of disclosure, but limits the effect to the parties to the
171 agreement. Subdivision (d) makes an agreement binding on all persons or entities if it is
172 incorporated in a federal court order governing disclosure in connection with litigation pending
173 before the court.

174 Subdivision (c) governs selective waiver, permitting disclosure to a federal agency exercising
175 regulatory, investigative, or enforcement authority without waiving privilege or work-product
176 protection. This provision will be controversial. The proposal is to publish it in brackets to indicate
177 recognition of its controversial character.

June 1, 2006 draft
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178 Judge Rosenthal noted that an American>Bar Association task force has considered earlier
179 drafts. Individual members of the task force have raised the questionwhether the selective waiver,
180 provisions will prove counterproductive. Their concern is that government agencies have become
181 too insistent on extracting waivers as a condition of favorable treatment for cooperating in an
182 investigation. Adopting selective waiver might increase the frequency of waiver demands.and
183 increase the pressure to succumb.

184 Judge Rosenthal noted another interaction with the pending e-discovery amendments. There
185 was concern that the provisions addressing privileged and work-product material might be read to
186 promise greater protection than in fact can be delivered through the Civil Rules. EvidenceRule 502
187 would bolster the protection.

188 It was noted that Gregory Joseph continues to press the question whether a single waiver rule
189 shOuld differentiate between waiver of work-product and waiver of privilege.

190 Finally, it was observed that there is a relation between this topic and Rule 26(a)(2)(B). The
191 American Bar Association Litigation Section is considering the questions that arise from sharing
192 privileged and work-product materials with expert trial witnesses. Disclosure and discovery rules
193 can be adapted to answer this question in part, although the waiver question will arise at trial as well.

194 Style Project

195 Judge Rosenthal introduced the Style Project materials by noting the amount of work that has
196 been done. Something like 750 documents have been generated. Many of them are long. The work
197 has been done so well that in five years no one will remember that there was a Style Project - the
198 restyled rules will come to seem original and inevitable. But some work remains to be done at this
199 meeting. Many of the footnotes in the agenda draft identify choices that probably do not need further
200 discussion. But all'of the footnotes, and indeed all of the Style Rules, remain open for discussion.
201 Any issues that require further drafting that cannot be accomplished "on the floor" will be resolved
202 by circulating final texts for approval after the meeting.

203 Rule 1: Present Rule 1 says that these rules govern "all suits of a civil nature." Style Rule 1 changed
204 this to "all civil actions and proceedings." Comments expressed concern that "and proceedings" may
205 expand the domain governed by the rules, a substantive change. The Standing Committee Style
206 Subcommittee [SCSSC] recommended deletion of "and proceedings," and Subcommittee A agreed.
207 But further consideration suggests that "and proceedings" should be retained. Rule 3 says that a
208 "civil action" is commenced by filing a complaint. There is a risk-that Rule 3 might be read as a
209 definition, foreclosing application of the rules to events that are not initiated by filing a complaint.
210 One illustration is ta Rule 27 petition to perpetuate testimony - it is clear that the Civil Rules must
'211 govern this proceeding, but the problem also is clear. The Second Circuit has ruled that confirmation
212 of an arbitration award under legislation implementing the New York Convention need not be by
213 formal complaint, even though Rule 81(a)(6) provides that the rules govern "proceedings under" 9
214 U.S.C. Apart from that, "proceedings" is a word used both in the Civil Rules and in other sets of
215 rules. Civil Rule 26(a)(1)(E) refers to some ofthe things excluded from initial disclosure obligations
216 as "proceedings." Rule 60(b) refers, to a motion to relief from a "proceeding." Evidence Rule
217 1101 (b) applies the Evidence Rules to "civil actions and proceedings."

218 Discussion began by noting that this is a question of substance, not mere style. Some support
219 was expressed for returning to the present rule's "suits of a civil nature" as the only way to avoid
220 unintended changes. One member who did not like "suits of a civil nature" suggested that the rule
221 might be limited to "civil actions," leaving the complications to be addressed in the Committee Note.
222 That suggestion was met by renewal of the observation that Committee Note statements must be
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223 supported by rule text. Further discussion expressed uncertainty whether any example could be
224 found of circumstances in which "proceedings" would bring into the Civil Rules something they do
225 not govern now.

226 The conclusion was that Rule 1 should go forward as published, retaining "and proceedings"
227 and "and proceeding." The paragraph of the Committee Note referring to summary statutory
228 proceedings, was revised by expanding it to say: "This change does not affect the such questions as
229 whether the Civil Rules apply to summary proceedings created by statute. * * *"

230 Rule 4: Two changes were made in Rule 4(d)(1)(D): "using text prescribed in Gffieial Form 5 --A
231 * * *." FormerForm IA is restyled as Form 5. The forms are not described as "official" in Rule 84.
232 Although Rule 4(d) directs that Form 5,be used to inform the defendant of the consequences of
233 waiving and not waiving service, there is" no rined to describe it as "official" for this purpose.

234 Rule 5.1 (a)(L)(A): Rule 5.1, which is before Congress on track to take effect on December , 2006,
235 was not published in the Style Rules package. In the course of-revising it to conform to style
236 conventions, a word was inadvertently intruded. The Committee agreed that it must be deleted: "the
237 parties do not include the United States, one of its agencies, or one of its officers or employees stned
238 in an official capacity." During ,the development of Rule 5.1 it was early recognized that there is no
239 reason to require notice to the United States when the United States or one of its agents is a plaintiff.

240 Styling Rule 5.1 changed references to certification of "a constitutional challenge" to
241 certification that a statute "has been questioned." This change was approved. It draws from the
242 'language of 28 U.S.C. § 2403 and reflects the use of "question" elsewhere in Rule 5.1;

243 Rule 9(a)(2): Present Rule 9(a) directs that a party who raises an issue about another party's capacity
244 or authority to sue or legal existence "do so by specific negative averment." The Style Rule says "do
245 so by specific denial." "Specific denial" was approved. It may seem awkward since Rule 9(a)(1)
246 carries forward the rule that a party need not allege its capacity, authority, or legal existence - there
247 is no allegation to deny. But the Style Rule continues to provide that the denial must state any
248 supporting facts peculiarly within the pleader's knowledge. If the pleader knows none, it cannot
249 plead with any greater "particularity" than a denial (which may rest on a lack of information or
250 belief).

251 Rule 10: Two changes were made in the caption of Rule 10(c): "Adoption by Reference; Attached
252 Exhibits."

253 Rule 12: The Bankruptcy Rules Committee suggested that the Committee Note should be expanded
254 to describe the rearrangement of material among the subdivisions: "Some subdivisions have been
255 redesignated. Former subdivision 12(c) has been divided into new 12(c) and (d), while former
256 subdivision (d) has become new 12(i)." The purpose is to assist future researchers, particularly those
257 who rely on electronic searches. An electronic search for cases discussing Rule 12(i), for example,
258 would stop short at December 1,2007. To be sure, the chart of changes published as Appendix B
259 to the Style Rules, pages 220-221 of the publication book, will be carried -forward with the Style
260 Rules, but researchers may not routinely consult that chart, particularly after the Style Rules have
261 been in effect for a time.

262 This suggestion was framed as a general issue, to be implemented by adding each item in the
263 'Appendix B chart to the relevant Committee Note. Judge Thrash stated that the SCSSC would rather
264 not add to the length of the Committee Notes in this way. Further discussion agreed that expanded
265 Committee Notes might be useful during the period of transition to the Style Rules, but expressed
266 hope that all of the major rules publications would include the Appendix B chart as a research aid.
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267 Some publications likely will also provide this information in annotations toeach specific rule. The
268 Committee agreed that Committee Note language should not be added.

269 Rule 16: Rule 16(c)(1) carries forward a phrase from the present rule: "If appropriate, the court may
270 require that a party or its representative be present or reasonably available by telephone to consider
271 possible settlement." (Style-Substance Rule 16(c) changes this to being reasonably available by
272 "other means.") "If appropriate" is an "intensifier." Retaining it violates the drafting guidelines-
273 a court should not be admonished to avoid doing something inappropriate. The phrase was carried
274 forward because of the sensitivities that attend court directions to discuss settlement - a party may
275 legitimately take the position that it will not settle on terms that compromise its position in any way.
276 It also reflects a pragmatic concern. The Department of Justice, for example, has clear rules on who
277 has authority to settle- large settlements require, approval by a person in a high position facing many
278 competing demands. "If appropriate" has been useful in persuading reluctant judges that it is not
279 appropriate to require that a high official be committed to immediate availability, and that it suffices
280 to have participation by a person who can contribute usefully to the discussion. The Committee
281 agreed that it would not be desirable to remove the words from the rule text only to restore them by
282 an admonition in the Committee Note. Concern was expressed that if the words actually do have
283 an effect, deletion would change meaning. But it was noted that "if appropriate" does not directly
284 provide much restraint, and that these words are relatively new in the rule. A motion to delete the
285 words failed, 3 yes and 6 no.

286 Rule 16(e) as published read: "The court may modify an order issued after afinal pretrial
287 conference only to preventmanifest injustice." Comments observed that this formula seems to apply
288 to any order issued after that time. One example would be a Rule 51 order to submit proposed jury
289 instructions ten days before trial. A revision was suggested: "an Order reciting the action taken at
290 the conference** *" But Subcommittee A concluded that this revision is vulnerable to the risk that
291 actions may be taken at a final pretrial conference that are not expressly recited inthe order. One
292 illustration of particular concern has been approval of a Rule 36 admission - the "manifest
293 injustice" standard should apply to later withdrawal or amendment if the admission was adopted at
294 the final pretrial conference, but the order might not recite this action. The Committee approved this
295 final revision: "The court may modify an the order issued after a final pretrial conference only to
296 prevent manifest injustice."

297 Rule 23: Professor Kimble proposed a revision 'of Rule 23(e) to avoid repeated references to
298 "settlement, voluntary dismissal, or compromise." As compared to other parts of Rule 23, the
299 language of this subdivision is new and has not acquired a large body of interpretive decisions. The
300 revision clearly says the same things in fewer words. The Committee approved arevised Rule 23 (e):

301 (e) Settlement, Voluntary Dismissal, or compromise. ** * The following procedures apply to a
302 proposed settlement, voluntary dismissal, or compromise:

303 (1) The court must direct notice in a reasonable manner to all class members who
304 would be bound by the proposaled settlemen.t, voluntary di.in-a. , -or
305 eompromise.

306 (2) If the proposal would bind class members, T the court may approve it a
307 se ttl1ement, voluntary, di1smisal, or-- cuIpr ýuisthat would bind
308 members only after a hearingand on finding that it is fair, reasonable, and
309 adequate.
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310 (3) The parties seeking approval must file a statement identifying any agreement
311 made in connection with the proposal VVtk1 1 a11 , AuaMail., OI-
312 compromis. .

313 (4) [unchanged]

314 (5) Any class member may object to the proposal if it a , -
315 vottairy7disiissal, or comproim ise that requires court approval under this
316 subdivision (e) ** *"

317 It was noted that although paragraph (4) refers only to refusal to approve a settlement, this
318 provision for a second opt-out opportunity stands within itself and need -not be revised to reflect
319 editing of "voluntary dismissal or compromise."

320 Rule 25: Present Rule 25(a)(1) says that unless a motion to substitute is made within 90 days after
321 death is suggested on the record, "the action ihall be dismissed as to the deceased party." The
322 published Style Rule -- shaped after lengthy discussion - said the action "may, be, dismissed."
323 This decision drew from the provisions of Rule 6(b), which allow the court to extend the time to
324 move for substitution even after the 90-day period has expired. To say that the court "must" dismiss
325 obscures the alternative power to allow substitution and refuse to dismiss. Rule 6(b), on the other
326 hand, remains. It.clearly qualifies "must," so long as anyone thinks to read it. And there are
327 situations in which the court must dismiss - there is no one carrying on the litigation with respect
328 to the dead party, and no one seeking an'extension of time to substitute'a successor or representative.
329 Some Committee members suggested that in any event, "shall" in the present rule means•"must." Of
330 course there are situations in which the court should not dismiss - one would involve a contest for
331 appointment as representative that cannot be resolved within 90 days after service of the statement
332 noting death. At a minimum, the final sentence in the proposed Committee Note explaining the
333 change to "may" should be deleted - in such a situation there is no negligence, not excusable
334 negligence.

335 Turning to the Committee Note, it was agreed that there is no need for Committee Note
336 explanation when a Style Rule substitutes "must" for "shall" in a present rule. That is the routine
337 act. Explanation may be appropriate when "shall" is changed to "may" or "should."

338 A motion to substitute "must" for "may," and to delete the proposed Committee Note
339 paragraph that would explain the use of "may," was approved over two dissents.

340 Rule 26: Rule 26(a)(1)(C) presented the occasion to discuss a global issue. "Agree," "consent;" and
341 "stipulate" appear throughout the rules. They may be characterized as "written" or "in writing," or
342 they maybe used without a reference to writing. The global resolution has been to prefer "stipulate"
343 and "stipulation" as a general matter, but to use other words if the context makes that appropriate.
344 "Agreement" is used, for example, in Rule 23(e)(3) to refer to the side agreements that at times may-
345 accompany a class-action settlement; Rule 35(b)(6) refers to an agreement for a physical or mental
346 examination without court order. in these places "stipulate" would not be appropriate. The
347 Committee agreed that there is no need to reconsider the many places in which references to writing
348 have been omitted. Almost all agreements are reduced to writing, at least in electronic form. Careful
349 practitioners invariably dispatch a confirming memorandum.

350 Rule 26(e) was discussed extensively in draffing the Style version. The present rule creates
351 a duty to supplement or correct a disclosure or discovery response "to include information thereafter
352 acquired" if a party "learns" that the disclosure or response is incomplete or incorrect. All reference
353 to "thereafter acquired" was deleted from the Style Rule because this limit was thought to have
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354 disappeared from actual practice. All lawyers understand that there is an obligation to supplement
355 or correct a disclosure or response no matter whether the omitted information was known at the time
356 of the initial disclosure or response or whether in some sense the party "learned" of information
357 "later acquired." Subcommittee B recommended that this issue be considered further, noting that
358 the Rule could read: "must supplement or correct its disclosure or response to include later-acquired
359 information. The party must do.so: * * *." The first question was whether the reference to later-
360 acquired information is needed to avoid an implication that it is proper to dole out disclosures and
361 discovery-responses in bits and pieces - a party can argue that it has not violated Rule 26(g) by
362 deliberately revealing its information later rather than in timely fashion. The history of Rule 26(e)
363 was explored. The 1970 version presented many puzzles. For example, it. contemplated that a
364 response could be both complete and incorrect when made. If a response was both complete and
365 correct when made, on the other hand, supplementation was required only if failure to supplement
366 amounted to knowing concealment. Later amendments were designed to clarify and strengthen the
367 duty to supplement. Throughout the period from the inception of Rule 26(e) in 1970, however, it
368 has been understood that it does not justify a deliberate tactic of making and later supplementing
369 incomplete responses. On, the other hand, it was noted that there is confusion in practice. Lawyers
370 expect that adversary counsel will respond forthrightly with the information available at the time of
371 responding. But there is uncertainty as to what will happen with information later acquired. It is
372 standard practice to serve a request to supplement. That practice is likely to continue, although
373 perhaps somewhat limited by the Rule 33 limit on the number ofinterrogatories, no matter what Rule
374 26(e) says. A motion to add the "later-acquired information" languagefailed for want of a second.
375 Because this issue is explicitly discussed in the Committee Note, and because the Committee's
376 decision is so clear, the matter may be allowed to rest as it is.

377 Rule 34: Professor Kimble suggested that the drafting of later rules could be improved by adopting
378 a definition of "inspection" in Rule 34(a): "In these Rules, an inspection of documents, tangible
379 things, or land includes the right to copy, test, sample, measure, survey, or photograph." This
380 definition could be incorporated in other rules. - particularly Rule 45 - to reduce the ambiguities
381 that arise from the various ways in which "inspect" and "produce' are (or are not) amplified. Rule
382 26(a)(1)(A)(iii), for example,- refers to "inspection and copying as under Rule 34." Although the
383 rules do not have a general definitions rule, definitions are scattered throughout. Rule 54(a), for
384 example, defines "judgment." Rule 81(d)(1) and (2) define "state law" and "state." It might be
385 possible as an alternative to define "inspect" in Rule 45 alone, but that might create some implied
386 confusion in Rule 34. One reason for considering the question now is that "test and sample" were
387 added for documents only as part of the e-discovery amendments process. But the new emphasis
388 might be obscured if it were rolledback into a single common definition only one year after it takes
389 effect. The SCSSC thought it too late to adopt a definition without adequate time to ensure against
390 unintended consequences. And Subcommittee A worried about the possible consequences in
391 discovery of electronically stored information. The definition was put aside.

392 Rule 37: Style Rule 37(c)(1) carried forward a confusion in the present rule. "Disclose" is used
393 initially in the technical sense of Rule 26(a) disclosure, while it is used later in a more general sense
394 to refer to revealing information through disclosure or discovery. An interim proposal was to write
395 the rule to forbid use of "unrevealed information." Subcommittee A recommended a further
396 revision. Discussion led to these changes:

397 (c) Failure to Disclose, to A-mend Supplement an Earlier Response, or to Admit.

398 (1) Failure to Disclose or Amend Supplement. If a party fails to disclose the provide
399 information or identify a witness as required by Rule 26(a) or__er_ -or- to provid
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400 the additiounal uo ,o, 1r, 1 v rfliaciAu, ti2 -- the party is not
401 allowed to use as that information or witness to supply evidence on a motion, at a
402 hearing, or at a trial any witness or inf,,,atiuin••, -so- isietlsed, unless the failure
403 was substantially justified or is harmless. * *

404 Rule 39: Present Rule 3 9(a) provides that after a demand for jury trial the parties can consent to
405 nonjury trial by filing a written stipulation "or by an oral stipulation made in open court and entered
406 in the record." Style Rule 39(a) omits the reference to "in open court." The SCSSC prefers the Rule
407 as published, but was uncertain whether it changes the Rule's meaning. A Committee member
408 suggested that the open-court requirement may be intended to protect a clientwho wants ajury trial
409 against hiddensurrender of the jury-trial demand by the lawyer. But the Rule generates confusion.
410 A pretrial conference would be a likely occasion to, agree to withdraw a jury demand, and the
411 agreement could be put on0 the record. But is the conference "in open court"? Professor Rowe, who
412 researched this issue for the Subcommittee, observed that the cases recognize consent in at least two
413 sets of circumstances that are not "in open court." One is an agreement to withdraw made at a
414 pretrial conferenrce. The other is waiver by conduct, notably proceeding to a bench trial without
415 objection. These decisions seem tobe sensible. If"in open court" is added back to Style Rule 39(a),
416 it will continue to be ignored as it has been when there is good reason to ignore it. The Committee
417 concluded that Rule 39(a) should remain as published, without "in open court."

418 Rule 44.1: Present Rule 44.1 is a good example of the "intensifier" problem. It requires a party who
419 intends to raise an issue of foreign law to "give notice by pleadings or other reasonable written
420 notice,." Style Rule 44.1 deletes "reasonable," in keeping with the convention that a rule need not
421 negate the implication that "unreasonable" notice suffices. IfRule 44.1 requires "reasonable" notice,
422 other rules that require only "notice" might seem to authorize notice without regard to
423 reasonableness. Comments and continuing discussion, however, focused on the 1966 Committee
424 Note written on adopting Rule 44.1 and on the practical needs it reflected. The Note reflects concern
425 that notice must be reasonable. The time of notice is important. The need for ample notice of an
426 intent to raise an issue of foreign law may be less now than in 1966, although some foreign-law
427 sources are not readily available for on-line research.-On-line access varies greatly from one country
428 to another. And the need for time to find an expert witness remains. There is some question as well
429 whether a foreign-law expert witness need be disclosed under Rule 26(a)(2); reasonable advance
430 notice is important. Taking "reasonable" out of the rule, moreover, may send a message - some
431 people reading in earlier opinions will compare the former text without searching out the
432 disappearance of "reasonable" in the style process.

433 Further concern was expressed that simply removing "reasonable" without explanation would
434 be confusing. Work with the restyled Criminal Rules has caused difficulty to one member who has
435 found it difficult to heed the purpose to make no change in meaning when the words seem to change
436 meaning. It was suggested that this difficulty might be ameliorated by adding a specific explanation
437 to the Committee Note. But it was responded that each Committee Note reminds that the general
438 restyling does not change meaning, and that any attempt to explain all of the decisions to delete
439 intensifiers would be both incomplete and cumbersome. At the same time, thought should be giyen
440 to finding a general way to carry advice on this drafting convention, and a few others, with the new
441 rules. A general memorandum might be attached. Or it might be more effective to condense the
442 general memorandum into an expanded Committee Note to Rule 1.

443 A motion was made to revise Rule 44.1 to read: "must &ve. notice by a leadi6 •,o ,thei
444 plead it or give other reasonable notice in writing." The motion failed, 4 yes to 5 no. But it was
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445 agreed that an attempt should be made to summarize some of the style conventions, including the
446 deletion of intensifiers, in the Committee Note to Rule 1.

447 Rule 45: This change was approved for Rule 45(c)(2)(B)(ii): "inspection and copying may be done
448 required only as directed in the order ** *." A comment suggested that "done" implies that the
449 parties cannot agree to resolve an objection without a confirming court order. Although this
450 implication seems strained, the change avoids any risk.

'451 A long-festering question was renewed in comparing Style Rule 45(c)(2)(B)(ii) with
452 45(c)(3)(B)(iii). As published, each carried forward the words ofthepresent rule. (2)(B)(ii) directs
453 the court to protect a nonparty from "significant" expense ,resulting from compliance with a
454 discovery subpoena to produce documents or tangibliethin'gýsr to permit inspection. (3)(B)(iii)
455 directs the court to protect a nonparty against "substantial" expense to travel more than 100 miles
456 to attend trial. Some participants expressed confusion as to which is greater- "significant" expense
457 or "substantial" expense. A small sum may be significant to a person in straitened circumstances;
458 a large sum maybe insignificant to a wealthy person. Another View was that "substantial" refers to
459 a larger sum, than "significant," and thus affords less protection. On'this view, it was argued that

-460 greater protection is required at the discovery stage because of long experience demonstrating the
461 huge burdens that discovery can impose and because a nonparty is not fairly subjected to the costs
462 of participating in discovery in litigation among others. The trial itself, however, is more important,
463 and it is fair to require greater sacrifices of nonparties who are called for the central duty of
464 appearing as witnesses. Although the SCSSC adhered to the view expressed by many that there is
465 no apparent reason to use different words in these two provisions, theCommittee concluded that in
466 the midst of such confusion it is better to carry forward the language of the present rule. The Style
467 Rule will remain as published.

468 Rule 48: As published, Style Rule 48 said: "A jury must have no fewer than 6 and no more than 12
469 members." A comment suggested that this formulation might be read with the second sentence to
470 authorize a stipulation to begin with fewer than 6 jurors. The Committee agreed to revise Rule 48
471 to read: "A jury must initially have at least nofewer-th 6 and no'more than 12 members .

472 Rule 50: Amendments to Rule 50(b) now pending in Congress and to take effect December 1, 2006,
,ý473 were not reflected in the published Style Rules. The amended rule is designed to discard the former
474 practice that allowed a renewed motion for judgment as a matterof law - formerly called judgment
475 notwithstanding the verdict - only if a motion for judgment as a matter of law - formerly-called
476 a directed verdict - was made at the close of all the evidence. In place of this requirement the new
477 ruleallows renewal of anymotion forjudgment as a matter of law made "under Rule 50(a)." Despite
478 the style convention that prefers to avoid cross-references within a single rule by formal designation
479 - as "under Rule 50(a)" - this approach was adopted after careful consideration of alternatives.
480 The suggestion that Rule 50(b) could allow renewal of"a motion for judgment as a matter of law"
481 was rejected in draffing the revised rule. One problem is that this formulation might obscure the rule
482 that a renewed motion may rely only on the law and facts specified in the pre-submission motion.
483 Another problem is that Rule 56, both in its present form and in its style form, bases summary
484 judgment on showing that the moving party is entitled to judgment as a matter of law. It was
485 deliberately decided not to allow a post-submission motion to be supported by a pretrial motion for
486 summary judgment. The Committee agreed that Rule 50(b) should continue to refer to a motion
487 "made under Rule 50(a)."

488 At Professor Kimble's suggestion, a revision of punctuation was made: "No later than 10
489 days after the entry of judgment - or if the motion addresses a jury issue not decided by a verdict,
490 no later than 10 days after the jury was discharged - the movant may file a renewed motion ** *"
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491 Rule 63: Present Rule 63 begins: "If a trial or hearing has been commenced and the judge is unable
492 to proceed," another judge may proceed. Style Rule 63 began: "If the judge who commenced a
493 hearing or trial is unable to proceed * * *." A comment pointed out that this version narrowed the
494 present rule. There may be a succession of successors - the judge who commenced a hearing may
495 be succeeded by another judge, who later becomes unable to proceed and must be succeeded by yet
496 another judge. A tentative response revised the rule to read: "If the judge who eommeneed
497 conducted a hearing or trial ** *" But this too was defective because it seemed to apply only if the
498 hearing or trial was concluded, losing sight of the present rule's application to mid-hearing disability.
499 Recognizing that it is important to be open-ended about the point at which a judge becomes unable
500 to proceed, it was agreed that the rule should begin: "If the ajudge who cormn1enced conducting a
501 hearing or trial is unable to proceed, any other juidgemay'proceed with it upon certifying familiarity
502 with the record * * *."
503 Rule 64: Style Rule 64 provided for use of state pretrial security measures "to satisfy the potential
504 judgment." The Bankruptcy Rules Committee pointed out that this rule is forward-looking.
505 Provisional remedies are used not to satisfy a judgment, but to protect the ability to enforce a
506 judgment if an enforceable judgment is entered. The Committee approved their suggested revision:
507 "provides for seizing a person or property to satisfy secure satisfaction of the potential judgment."
508 Rule 65: Present Rule 65 includes a "classic syntactic ambiguity." Rule 65(d) says that an injunction
509 "is binding only upon the parties to the action, their officers, agents, servants, employees, and
510 attorneys, and upon those persons in active concert or participation with them who receive actual
511 notice of the order by personal service or otherwise." Absent a comma betWeen "with them" and -a
512 "who receive actual notice," the rule could be read to say that an injunction binds a party and its
513 employees, etc., whether or not the party or its employees have actual notice. On this reading, actual
514 notice is required only as to persons in active concert with a party or (depending on resolution of
515 another ambiguity) in active concert with a party's employees. This ambiguity was resolved in the
516 Style Rule by clearly limiting the notice requirement to "other persons * * * who are in active
517 concert with" a party or its employees, etc. Further research by Professor Rowe, however, disclosed
518 that Rule 65(d) was intended to carry forward the provisions in former 28 U.S.C. § 363. Section 363
519 included the comma missing from Rule 65(d); it clearly applied the "actual notice" requirement to
520 parties and their employees. Inmost circumstances, moreover, it is appropriate to bind a party only
521 after actual notice of the injunction.

522 This revision was proposed:

523 (2) Persons Bound. The order binds only the following who receive actual notice
524 of it by personal service or otherwise:

525 (A) the parties;

526 (B) the parties' officers, agents, servants, employees, and attorneys; and
527 (C) other persons who ree.i.v acta iiutiee of the order by personals
528 or otherwie and who are in active concert or participation with
529 anyone described in Rule 65(d)(2)(A) or (B).
530 Discussion took manypaths. Draft Committee Note language to explain this provision raised
531 the question whether the Note should say that "ordinarily" a party is bound only with actual notice.
532 This question addresses the rarified possibility that in some situations it maybe appropriate to invoke
533 a doctrine of "anticipatory contempt," binding a party who, anticipates entry of an injunction and acts
534 deliberately to prevent effective relief. An example would be cutting down an ancient tree while the
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535 court is considering whether to enjoin the cutting. It was agreed that the Note should not venture
536 into this territory.

537 Further discussion explored the expectations of practicing lawyers. If you serve a party's
538 attorney, that is thought to be notice to the party. And, if a party is served, why should its employees
539 not be bound? It was responded that the party is bound, and is subject to contempt if it does not
540 comply. Disobedience by a party's employees is attributed to the party; the party has every interest
541 in seeing to it that its employees are notified of the obligation to comply with the order. Temporary
542 restraining orders are particularly likely to be submitted to the court with instructions that inform the
543 party restrained about its obligations to get notice to its employees. But an employee who acts
544 without actual notice should not be personally subject to contempt. So the party who wins an
545 injunction may find it in its own interest to see to it that employees are notified - to tell the
546 employee with the chain saw that the tree must not be cut down. ;Of course in many circumstances
547 if will be necessary to rely on the employer because the party, who won the order "does not know
548 where to go" to notify employees.

549 The change was approved. The draft Committee Note language to explain the change was
550 deleted. (Restoration of the Note, with slight modifications to remove any implications addressed
551 to anticipatory contempt, was approved by post-meeting vote.)
552 Rule 69: Present Rule 69 directs that the procedure on execution "shall be in accordance with" state
553 practice. Style Rule 69 said the procedure "must follow" state procedure. A comment expressed
554 concern that "must follow" would bind federal courts too closely to state practice, creating a risk that
555 inadequate state procedure might defeat effective enforcement,, of a federal judgment. The
556 Committee approved Subcommittee A's recommendation to change to words closer to the present
557 rule: "must follow accord with the procedure of the state **

558 Rule 71.1: Present Rule 71A(b) allows joinder of separate pieces of property as defendants in a
559 single condemnation proceeding "whether in the same or different ownership." Style Rule 71.1 (b)
560 said "no matter who owns them." A comment expressed concern that these words might be read to
561 defeat immunities that depend on ownership, such as those that protect government property from
562 condemnation by another government. The concern seems strained. The rule only addressesjoinder
563 procedure. Nonetheless the Committee determined to change the language to read: "no matter who
564 owns-them whether they are owned by the same persons or whehe-they-are sought for the same
565 use," subject to final SCSSC review for style.
566 Late comments renewed a question that was not again reviewed by a subcommittee. Present
567 Rule 71A(e) states that "the defendant may serve a notice of appearance designating the property in
568 which the defendant claims to be interested. Thereafter, the defendant shall receive notice of all
569 proceedings affecting it." "it" is patently ambiguous. If properly used in the, original drafting, it
570 could refer only to the defendant as the only antecedent within the sentence. But "it" could easily
571 be read to refer to the property. This reading might be bolstered by the in rem nature of a
572 condemnation proceeding. And as a practical matter, the government finds it easier to make an
573 objective judgment whether a proceeding affects the property than to make an at-times subjective
574 judgment whether a proceeding affects a particular owner. It also could be urged that after a
575 defendant gives notice that it has no objection or defense to the taking, the defendant is interested
576 only in compensation. In a proceeding to condemn more than one piece of property, further, "it"
577 could be read to distinguish among the separate properties.
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578 The suggestion that "it" should be carried forward as an ambiguity that cannot be resolved
579 was met with the protest that the ambiguity is so offensive that the Committee must give an answer
580 one way or the other.

581 Further discussion noted that it is possible to imagine real circumstances where the choice
582 makes a difference. Co-owners, for example, may disagree about objecting to the condemnation.
583 If one answers with an objection or defense and the other gives notice that is has no objection or
584 defense, should the one who has no objection or defense be given notice of proceedings to determine
585 whether to condemn the property because the proceedings affect the property? Or should it not be
586 given notice because the proceedings do not affect that defendant? Or both co-owners may agree
587 that taking is proper, and even agree on the appropriate just compensation, but disagree about
588 allocation ofthe compensation between them:. Surely notice must be given of allocation proceedings
589 initiated by one co-owner, even though the proceeding does not seem to affect the property.

590 Several alternatives were suggested. The rule could require notice of "all later proceedings."
591 The difficulty with that alternative lies in condemnation of multiple parcels - many of the owners
592 may have no interest at all in most of the proceedings. Another alternative is to require notice of all
593 later proceedings "relating to that property." "Relating to" would include such proceedings as those
594 to allocate compensation, whether or not they "affect" the property in any meaningful way. Yet
595 another possibility would require notice of later proceedings "affecting the defendant or the
596 property."

597 Professor Rowe pointed to conflicting indicators about the present rule. One treatise states
598 that notice must be given of later proceedings affecting the property, but says nothing further to
599 explain or support this reading. The original Committee Note requires notice of proceedings
600 "affecting him," seeming to refer to the owner.
601 Finding no "canonical answer," it was suggested that the published rule - "affecting the
602 defendant" - should beretained.

603 A motion to substitute "relating to that property" failed, 3 yes and 7 no.
604 A motion to carry forward with the rule as published - "affecting the defendant" - passed
605 with one dissent.

606 Present Rule 71A(h) says that a party "may" have a jury by demanding it. Style Rule
607 71.1 (h)(1) says that the court tries all issues except when compensation must be determined "by a
608 jury when a party demands one." A late comment suggested that the Style Rule expands the right
609 to jury trial. It is settled that the Seventh Amendment does not apply to condemnation proceedings,
610 and it was urged that the Style Project should not expand the right. An illustration of a possible
611 problem was given. After a demand for jury trial a court may appoint commissioners, but, then
612 conclude that the commissioners are not diligently discharging their duties and take the case back
613 from them. Can the judge thentry the case without a jury? The present rule does not clearly address
614 this. It was concluded that there is no reason attempt an answer in the Style Rule. There is no need
615 to change the Style Rule.

616 Rule 73: After renewed discussion of the relationship between the language of Rule 73 and the
617 underlying statute, 28 U.S.C. § 636(c), the Committee adopted these changes in Style Rule 73:

618 (a) Trial by Consent. When authorized under 28 U.S.C. § 636(c), a magistrate
619 judge may, if all parties consent, conduct the proceedings in a civil action or
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620 proceeding, including a jury or nonjury trial, A record of.the proceedings

621 must be made in accordance with 28 U.S.C. § 636(c)(5)-

622 (b) Consent Procedure.

623 (1) In General. When a magistrate judge has been designated to conduct
624 civil actions or proceedings, ** *

625 Rule 86(b): A new Rule 86(b) was presented for discussion. Comments on the Style Project
626 expressed concern that the supersession effects of the Civil Rules would be expanded by
627 promulgating the entire body of the Civil Rules to take effect on December 1, 2007. One running
628 example has been used to illustrate the argument. Rule 11 was amended in 1993. In 1995 the
629 Private Securities Litigation Reform Act enacted provisions that conflict with and that supersede
630 Rule 11. Even though Style Rule 11 does not change the meaning of any provision in Rule 11, by
631 taking effect on December 1, 2007, it might be thought to supersede the inconsistent provisions of
632 the PSLRA.

633 The Committee agreed that this supersession argument is not persuasive. The Style Project
634 involves only improved expression of unchanged meaning. It is not intended to affect the
635 relationships between any rule and any conflicting statute. To the contrary, any conflict should be
636 resolved by comparing the first effective dates of the rule provision and of the statute that conflicts
637 with it.
638 The first question is whether it is necessary to say anything, anywhere, about this
639 supersession argument. The argument is so thin that it might, not deserve any form of response.
640 There is no indication that the argument was even made with respect to the style revisions taking
641 effect in 1987 to make rules-language gender-neutral. Most of the cases that deal with comparable
642 problems look to the first effective date of the rule, disregarding subsequent amendments that change
643 expression but not meaning. The Appellate Rules were restyled without any evident supersession-
644 related concern. In restyling the Criminal Rules, a conflict appeared between Criminal Rule 48(b)
645 and the later-enacted Speedy Trial Act. The Committee Note explains that "[i]n re-promulgating
646 Rule 48(b), the Committee intends no change in the relationship between that, rule and the Speedy
647 Trial Act."

648 The argument has been made, however; and may be made again. In addition, there is a pair
649 of cases in the Sixth Circuit that suggest that the argument may prevail by sheer inadvertence. In
650 Floyd v. U.S. Postal Service, 6th Cir.1997, 105 F.3d 274, the court found 28 U.S.C. § 1915(a)(3)
651 inconsistent with Appellate Rule 24(a), and concluded that § 1915(a)(3) was later in time and
652 superseded Rule 24(a). Two years later, in Callihan v. Schneider, 6th Cir.1999, 178 F.3d 800, 802-
653 804, the court concluded that the Style Project amendment of Rule 24(a) established Rule 24(a) as
654 later in time, so itnow superseded § 1915(a)(3). There is no explanation, no recognition of the effect
655 of the fact that the Rule 24 revisions carried forward the rule's meaning without change, and no
656 explanation of the reason for concluding that the supersession relationship should be reversed by, a
657 style amendment that was recognized to carry forward the once-superseded meaning.

658 In addition to these Sixth Circuit cases, mixed signals can be found in a few cases that
659 responded to complex relationships between rules and statutes without apparently recognizing or
660 responding to the complexities.
661 Several methods of responding to the supersession question have been considered. One
662 would address the question in a Committee Note, perhaps attached to Rule 1 as part of a general
663 explanation of the Style Project. Another would suggest that the Supreme Court address and negate
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664 the supersession argument in the message transmitting the rules to Congress. Still another would
665 be to address the question directly in a rule.

666 Draft Rule 86(b) represents the recommendation to address supersession directly in a rule.
667 This approach is not vulnerable to the charge that it seeks to exercise the supersession authority of
668 28 U.S.C. § 2072(b) to supersede § 2072(b). No circularity is involved because there is no attempt
669 to supersede any statute. To the contrary, the rule expresses a guide to interpreting the Style
670 Amendments - they are not intended to affect the meaning of any rule nor to affect the supersession,
671 effect ofanyrule. The authority to adopt rules of practice and procedure includes authority to define
672 what they mean.

673 The draft presented for discussion read:

674 (b) December 1, 2007 Amendments. The amendments adopted on December 1,
675 2007, do not change the date on which any provision that conflicts with
676 another law took effect for purposes of 28 U.S.C. § 2072(b).

677 The Committee Note expanded on this theme, stating in part that if there is a conflict between
678 a rule and another law, "the portion of the rule that conflicts with another law took effect on the day
679 that part of the rule was first adopted."

680 Discussion focused in part on the wisdom of including any provision in the rules at all. The
681 supersession argument is weak. One member observed that the rule "looks twisted around the axle
682 responding to a crazy theory." More generally, it was asked whether future rules amendments would
683 require similar provisions stating that incidental style changes do not affect supersession. On the
684 other hand, the decisions are not as uniform or as uniformly clear as might be wished. And highly
685 respected scholars may find the supersession argument an intriguing - and therefore troubling -
686 concern.

687 The Committee agreed unanimously to develop a Rule 86(b) provision. The draft, however,
688 should be refined. Any rule should refer to the date amendments "take effect," responding not only
689 to the language of § 2072(b)-but also to the process by which the Supreme Court adopts the rules but
690 the effective date is delayed until Congress either lets a rule take effect by inaction or acts to
,691 establish an effective date.

692 Finding rule text expressions to clearly address the Style Project also came on for discussion.
693 Other amendments are slated to take effect on December 1, 2007, in addition to the, Style Project.
694 The Style-Substance Track includes changes that were thought unsuited to the Style Project because
695 they do change meaninig, albeit in technical and very limited ways. And new Rule 5.2, reflecting
696 uniform E-Govemment Act Rules, should take effect then as well. One way to address this question
697 may be to identify the rules by numbers, in groups: Rules 1-5.1, 6-73, and 77-86. [The gaps reflect
698 new Rule 5.2 and the decision to leave idle the numbers for abrogated Rules 74-76.J

699 Other questions addressed the Committee Note. The statement that the amendments do not
700 change the meaning of any rule seems inconsistent with the Style-Substance Track amendments.
701 The suggestion that any conflict between a rule and another law should be decided on December 1,
702 2007 in the same way as it would have been decided on November 30, 2007, although a correct
703 statement of the proposition, was troubling because it seemed to overlook decisions toube made after
704 December 1, 2007. Adding "or thereafter," however, might cause confusion by seeming to- freeze
705 a moment of comparison without recognizing future rules amendments.
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706 Further discussion suggested that the Committee Note should focus, although briefly, on the
707 central proposition. The Style Project and the Style-Substance amendments are not intended to
708 change the date on which any rule provision took effect for the supersession purpose of determining
709 priority in time. This is a matter of interpreting the rules, not an exercise of the supersession
710 authority.
711 Revised rule text and Committee Note will be circulated to the Committee for review after
712 the meeting.

713' Style-Substance Track
714 Two of the published Style-Substance amendments were abandoned. Comments on Style
715 Rule 8(a)(3) established good reasons to maintain the seemingly archaic reference to "relief in the
716 alternative." These words capture the many situations in which the pleader is uncertain as to the
717 available forms of relief, or prefers a form of relief that may not be available. The proposal to amend
718 Rule 36(b) was superseded by the clarification of Style Rule 16(e) noted above. Taken together,
719 Style Rule 16(e) and Style Rule 36(b) apply the "manifest injustice" standard to withdrawal or
720 amendment of an admission adopted at a final pretrial conference.
721 Small style changes were made in two other Style-Substance rules.
722 Rule 30(b)(6) was amended by deleting a comma: "a governmental agency, or other entity,
723

724 Rule 31 was amended by changing the paragraph captions in subdivision (c):
725 (c) Notice of Completion or filing.
726 (1) Notice of Completion. ** *

727 (2) Notice of Filing * * *."
728 The second sentence of the Rule 31 Committee Note also was revised: "A deposition is
729 completed when * * * the deponent has either waived or exercised the Riiie 3O(e)(f+) right of review
730 under Rule 30(e)(1)."

731 Style Forms
732 Form 2: The Committee agreed to correct Form 2 by adding a missing opening parenthesis and by
733 transposing the signature lines. The corrected sequence will be signature, printed name, address, e-
734 mail address, and telephone number.
735 Form 10: A comment suggested that the reference to interest in the demand forjudgment should read
736 "plus interest as available under applicable law." This suggestion was rejected. The need to
737 ascertain applicable law is plain.

738 Form 19: The form copyright complaint has caused difficulty throughout the Style Project. Present
739 Form 17 was adopted under the Copyright Act of 1909 and was last amended in 1948. It has not
740 been adjusted since enactment of the Copyright Act of 1976. The conversion to Style Project style
741 has not been the subject of comments from people specialized in copyright practice. Department of
742 Justice lawyers reviewed the Style Form and found a substantive error that has been corrected -
743 paragraph 8 no longer implies that there is a common-law remedy for simply continuing to publish
744 and sell an infringing book. It remains to be decided whether there should be a form copyright
745 complaint at all. Discussion asked whether anyone uses the forms - at least one member has never
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746 seen a complaint that resembles any form. The role of the forms, however, is illustrative. Judge
747 Clark long ago observed that it is not possible to clearly define the intent of Rule 8 in rule language,
748 but that the forms serve as pictures illustrating the nature of federal pleading requirements. Although
749 the concern remains that the revised Style Form 19 "goes half-way, fixing half the mistakes," the
750 Committee decided to carry Style Form 19 forward.

751 E-Discovery Amendments

752 The electronic discovery amendments scheduled to take effect on December 1, 2006, were
753 published and adopted without thorough Style Project review, although many of the Style Project
754 conventions were followed. Early drafts of the electronic discovery amendments followed two
755 tracks, one fitting into the Style Project and one using the present rule language, but the two-track
756 approach was abandoned. Publication of both versions, one recast to fit within the slightly changed,
757 structure of the Style Project discovery rules, would have created difficulty if not outright
758 consternation. Drafting to conform the e-discovery amendments to the Style Project has proceeded
759 separately from the main Style Project. Professor Marcus presented the fruits of his labors. He
760 began by noting that he and Professor Kimble had worked through some of the questions presented
761 in the agenda materials, simplifying the task facing the Committee.

762 Rule 26(b)(2)(B): The question raised by Rule 26(b)(2)(B) is whether the subparagraphs in
763 subdivision, (b)(2) should be rearranged. The Committee agreed to the first step, merging
764 subparagraph (D) into subparagraph (C):

765 (C) When Required. On motion or on its own, Tthe court must limit the frequency
766 or extent * * *

767 (D) On 1N/otiou or the Cuit' Owni Initlative. The court may act On iat•igrj-oi
768 it own after reason...able -...

769 Professor Kimble suggested that subparagraphs (B) and (C) be transposed, so the sequence
770 would be "(A) When Permitted," "(B) When Required," and "(C) Electronically Stored
771 Information." This suggestion was resisted. Although the captions may seem to flow more neatly
772 from "permitted" to "required" to e-information as an afterthought, the sequence in which issues
773 arise in practice is better reflected in the current arrangement. (A) deals with general limits likely
774 to be set - if at all - early in the course of managing an action. (B), focusing on discovery of
775 electronically stored information, addresses issues that will arise as a party asserts that some
776 information is not reasonably accessible and the parties then attempt to work out the problem. The
777 court will be asked to act under (C) only if the parties' efforts fail. Beyond this concern, Rule
778 26(b)(2)(B) has become familiar to practitioners engaged in e-discovery disputes even before it has
779 become effective. It is used to guide practice now. By the time the Style Project takes effect the
780 (b)(2)(B) label will be well known and will be reflected in several -- and perhaps many-- reported
781 decisions. It should not be changed now. The Committee agreed to retain the present sequence of
782 subparagraphs, but also agreed to change the caption for subparagraph (B): "Specific Limitations for
783 Electronically Stored Information."

784 Rule 26(f)(3): The provision for discussing electronically stored information at the Rule 26(f)
785 conference provided the occasion to revisit an oft-discussed style question. The e-discovery
786 amendments were deliberately written to describe the "form or forms" of production. It has been
787 recognized throughout that "the form" of production can encompass multiple forms, corresponding
788 to the fact that it may be inconvenient or impossible to produce different kinds of electronically
789 stored information in a single form- But the form of production issue has proved contentious in
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790 practice. It was decided to emphasize the frequent need to produce in different forms by referring
791 to "form or forms." The question has been renewed in conforming the e-discovery amendments to
792 style conventions. This issue arises repeatedly throughout the e-discovery amendments. Professor
793 Marcus and Professor Kimble worked together to determine how best to reconcile the functional
794 need for emphasis with the style convention to draft in the singular. In some places "form, or forms"
795 will remain-- Rules 26(f)(3)(C), 34(b)(1)(C), and 45(a)(1)(B) are examples. In other places it may
796 work to retreat to "form"- Rule 34(b)(2)(D) is an example. The SCSSC agreed to the compromise,
797 maintaining the virtues of adhering to style conventions but recognizing the special substantive
798 concerns that have moved the Advisory Committee in addressing this topic.
799 Rule 45(a)(1)(A)(iii) introduces a similar question. The 2006 amendments introduced a new concept
800 to the text of Rule 34 -"documents" may be requested not only for inspection and copying but also
801 for testing and sampling. Rule 45 addresses discovery from nonparties as the analogue to Rule 34
802 discovery among parties. It seems necessary to add "testing, or sampling" in Rule 45(a)(1)(A)(iii)
803 as it defines the "command" of a subpoena. Need "testing and sampling" reappear whenever Rule
804 45 refers to production or inspection and copying? Rule 45 must be made easy to read because it
805 is addressed to nonparties, many of whom have not been involved in the underlying action in any
806 way that would inform them about the issues. But it has not been consistent in approaching the ways
807 of referring to production. Although there is a risk of negative implications, it does not seem
808 worthwhile to constantlyrepeat "inspecting, copying, testing, or sampling." The Committee decided
809 to leave to Professor Marcus the task of one final review to determine how best to achieve parallel
810 expression without unnecessary repetition.

811 Rule 45(d): This rule presented some questions readily answered and another that proved difficult.
812 As a matter of style, the phrases appearing in paragraphs (1)(B), (C), and (D) as variations
813 on "person responding to asbpoena• " were shortened as marked by deleting "to a[the] subpoena."
814 Paragraph (1)(B) was further amended by adding two words: "or in a reasonably usable form or
815 forms that are r•o•anably usab.;" And two words were deleted from (2)(B): If information is
816 produced in response to a subpoena that is subject to a claim of privilege * * *."
817 The introduction to (d)(1) proved much more difficult. The e-discovery amendments
818 changed Rule 34(b)(2)(D) but failed to make a corresponding change in Rule 45(d)(1). The agenda
819 materials showed the addition of a parallel change in Rule 45(d)(1): "Unless the parties and the
820 person responding to a subpoena otherwise agree, or the court otherwise orders, these procedures
821 apply to producing documents or electronically stored information for production: * * *."
822 Discussion showed that the problem is more difficult in Rule 45 than in Rule 34. Even in a two-
823 party action three persons are interested in Rule 45 nonparty subpoena. The draft rule language
824 seems to require agreement among all parties, not only the party serving the subpoena, and the
825 person responding to the subpoena. But in practice the party serving the subpoena commonly works
826 out the objections with the person responding and notifies the other parties. The other parties are
827 not put in a position to block the agreement. They can object, or can serve their own subpoenas, if
828 the agreement threatens to deprive them of desired information. Problems remain even on this
829 practice - different parties may have different levels of interest in the form of production,
830 particularly with electronically stored information. A nonparty who produces in one form in
831 response to an initial subpoena may argue that it should not be required to produce the. same
832 information in a different form• in response to a second subpoena served by a different party.
833 In the end it was agreed that it is too late to attempt to establish in Rule 45(d)(1) a provision
834 that draws from Rule 34(b)(2)(D) with suitable modifications to fit the nonparty subpoena situation.
835 The draft will be simplified. Subject to further style work, (d)(1) may begin:
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836 (1) Producing Documents or Electronically Stored Information. rIless-th
837 partis and thl peirsoni respondinig, to a subpuona• • t witS w ise-h, .. U1.......
838 otlrwi oders, tThese procedures apply to producing documents or
839 electronically stored information for inspection:***

840 Time Counting Project

841 Judge Rosenthal noted that work on the Civil Rules time provisions will have to proceed on-
842 a tight schedule over the summer. The next meeting is set for early September. Two subcommittees
843 are designated, each to consider half of the rules. It will be important to coordinate the two
844 subcommittees as common questions arise. But the allocation of rules between them attempts to
845 bring together rules that obviously present common questions. Rules 50, 52, 59, and 60, for
846 example, establish time limits for post-judgment motions. Rule 6(b) prohibits extension of any of
847 these periods. They should be assigned to the same subcommittee, and to the same members of that
848 subcommittee. Final recommendations must be ready in time for submission to the Standing
849 Committee in the spring of 2007. The first step, however, is to consider-the "template" prepared by
S850 the Standing Committee's Time-Computation Subcommittee. The template has conveniently been
851 framed as Civil Rule 6(a).

852 The template's central feature is abolition of the "eleven-day" rule that omits intervening
853 Saturdays, Sundays, and legal holidays in computing periods of less than eleven days. Abolition is
854 not left to chance - the template not only says "count every day," it also says "including
855 intermediate Saturdays, Sundays, and legal holidays." The redundant inclusion was added for fear
856 that practitioners accustomed to the present system might otherwise hesitate to believe and rely on
857 a simplye direction to count every day. This feature will require reconsideration of every period now
858 set at 10 days or less. As the rule now stands, a IO-day period in fact means a minimum of 14 days.
859 When three-day holiday weekends intervene, it can run still longer. Shorter periods, however, are
860 more variable. The two-day period set by Rule 65(b) for notice of a motion to dissolve a temporary
861 restraining order, for example, can readily mean two days because it expires before reaching a
862 weekend.

863 Abolition of the eleven-day rule presents a question that needs to be thought through. Rule
864 6(a) establishes rules that "apply in computing any time period specified in these rules or in any local
865 rule, court order, or statute." Each district may need to survey its own local rules to determine
866 whether adjustments are appropriate. That can be managed. Greater difficulty arises with respect
867 to statutory time periods. Two illustrations that apply to civil practice are provided by 28 U.S.C.A.
868 § 1292(b) (ten days to seek permission for an interlocutory appeal) and § 1453(c)(1) (7 days to ask
869 a court of appeals to accept appeal from a remand order). As to statutory periods, each of the
870 obvious alternatives presents a problem. If nothing is done, the real duration of these statutory
871 periods is shortened. Ifthe eleven-dayrule is preserved for statutory periods alone, practitioners may
872 encounter even greater confusion than they encounter with the present rule. And an attempt to adopt
873 specific periods, statute-by-statute, must inevitably overlook some statutes and seem an arrogant
874 assertion of supersession authority as to the statutory periods that are revised. It maybe argued that
875 extension of specific statutory periods by rule simply carries forward the effects long since
876 established by Rule 6(a), but the appearance will be different.

877 The Committee Note advises that the method used to measureperiods expressed in days also
878 applies to periods expressed in weeks, months, and years. The Civil Rules do not appear to define
879 any periods in weeks or months. Civil Rule 60(b) sets an outer limit of one year for some motions.
880 There is no definition of what is a year - whether always 365 days, or 366 days if a leap year is
881 involved.
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882 The template also introduces a new feature, describing a method for counting periods
883 expressed in hours. This paragraph is a response to at least one statute, and several pending bills,
884 that set such periods. It is a useful answer to questions that otherwise must cause great perplexity.

885 The template also addresses calculation of periods that must be counted backward from an
886 end-point. Rule 56(c), for example, requires that a motion for summary judgment be served at least
887 10 days before the day set for the'hearing. The template - as clearly expressed in the Committee
888 Note - contemplates that this period be determined by continuing to count in the same direction.
889 If the 10th day before the hearing day is a Saturday, the motion must be served on Friday. This
890 approach reduces the time available to the moving party, but increases the time available to the
891 responding party.

892 The Time-Computation Subcommittee recommends that the advisory committees consider
893 two sets of provisions left unchanged by the template rule. Rule 6(a) excludes the last day of a
894 period when weather "or other conditions" make the. clerk's office inaccessible. Adapting this
895 provision to failures of electronic filing mayprove difficult. And Rule 6(e) allows an additional
896 three days to act in response to a paper that is served by any means other than personal service,
897 perhaps skewing strategic incentives in choosing among the modes of service. Beyond these
898 provisions, this Committee may wish to consider the part of Rule 6(b) that prohibits extensions of
899 some time periods. This provision causes grief to lawyers who rely on the general authority to
'900 extend without bothering to look for the specific prohibition.

901 A first question in approaching reconsideration of time periods is to decide whether there is
902 any view that the collective set of time periods is too generous, or too stingy.. Is an overly generous
903 approach to time responsible for undue expense and delay? Or is an unreasonably stingy approach
904 responsible for unduly compressed work, tacit but risky disregard of deadlines, or widespread
905 modification by agreement? Are time periods that have endured for many years simply out of touch
906 with increasingly complex forms of litigation that cannot be managed in periods that were reasonable
907 for simpler forms? Or is judicial management, particularly through Rule 16, sufficient to account
908 for the cases that do not fit comfortably within the general rules? It was agreed that the overall
909 approach in the rules is not unduly generous. In the end, the Committee agreed that there is no
910 reason to adopt a general preference, either to generally shorten or generally extend present periods.
911 Instead, each time period should be evaluated in its own terms.
912 The Rule 6(a) problem of electronic inaccessibility begins with present rule language that
913 seems to focus on physical barriers. "[W]eather or other conditions" does not obviously address
914 interruptions in the court's capacity to receive electronic communications, nor difficulties that may
915 arise in a filer's computer system. This impression is reinforced by the preface: "when the act to be
916 done is the filing of a paper in court." Although Rule 5(e) defines an electronic filing as a paper,
917 there is no direct clarification of Rule 6(a). Rule 6(a) could be written to address "a filing in court,"
918 and "a day on which the clerk's office is inaccessible." But those steps still would not speak directly
919 to electronic impediments to electronic filing.

920 The problem of filing impediments is exacerbated by the phenomenon that although lawyers
921 know they should not wait to file on the last permissible moment, many frequently do delay.
922 One peculiar aspect of electronic filing impediments is that they may be more likely than
923 physical impediments to arise for briefperiods. The court's system can fail briefly, return to service,
924 fail again, and so on. If an express provision is to be written, what should it say about the duration
925 of the failure and about the time of day when the failure occurs? Should a one-hour failure at the
926 end of the day be treated differently than a two-hour failure in the morning? Should this and like
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927 problems be treated by leaving matters to the discretion of thejudge? A discretionary approach does
928 not give the comfort of clear rules, but it may be as much relief as can be tolerated. Still, it might
929 work to allow filing the day after any day on which the court's system was unable to receive e-filings
930 for any measurable period.

931 A different question was raised by asking whether we should expect lawyers to be prepared
932 to file in paper if the e-filing system is down, and to file electronically if the court is not physically
933 accessible? One answer was that the whole purpose of converting to e-filing would be defeated by
934 requiring constant readiness to file in paper. "Inaccessible" should mean that the court is physically
935 inaccessible or that e-filing is not possible. A suggestion that the Committee Note might say that
936 there is no requirement of substitute paper filing when the e-filing system is down was met, however,
937 with the response that such matters should be addressed in rule text or not at all.

938 A similar question was raised by observing that a lawyer in San Francisco can work until
939 9:00 Pacific Time and still file electronically just before midnight in the Southern District of New
940 York. That opportunity becomes something that lawyers rely on. If we want them to be able to rely
941 on it safely, we should be clear about it. It would be possible to define when a day ends. The most
942 likely choices would be the period when the clerk's office is open or midnight. Some courts accept
943 e-filings up to midnight. Some accept paper filings up to midnight as well, relying on a "drop box."
944 But other courts do not have drop boxes, and the likelihood is that security considerations and
945 electronic filing will reduce or eliminate them altogether. It is possible that variations in local
946 circumstances make it difficult to adopt a uniform national rule. But consideration should be given
947 - perhaps with help from the Time-Computation Subcommittee - to defining the end of the day.
948 It may be that different definitions are suitable for paper filing and for e-filing. Midnight would do
949 for e-filing as a national rule; for paper filings, when they are permitted, extension beyond regular
950 business hours might be left to local rules.

951 Further discussion suggested that it would be better to begin afresh, departing from the
952 "inaccessible office" concept. Three different concerns should be considered: physical
953 inaccessibility, inability of the court's e-filing system to receive a filing, and inability of a filer's
954 system to make a filing. Allowance also must be made for parties, such as pro se litigants, who are
955 exempted from otherwise mandatory e-filing systems.

956 The question of failures in the filer's computer system raises issues that are difficult to police.
957 Most lawyers will be honest. And allowing an extra day for filing "won't hurt anyone." "If you
958 never excuse a sending-end crash, lawyers will have to invest huge amounts in technology." But
959 there is room for some maneuvering or even abuse. Perhaps more importantly, express allowance
960 for filers' problems is likely to invite disputes. It may be better to rely on the general authority to
961 excuse a failure and to extend the time to act. That approach encounters difficulty with the time
962 periods that cannot be extended - the 10-day periods set in Rules 50, 52, and 59 are the most
963 sensitive. If the problem seems severe enough, it might be possible to amend Rule 6(b) to allow
964 extension of those periods for e-filing failures. Tactical abuse of the opportunity might not be a
965 problem, at least so long as those periods are treated as mandatory and jurisdictional. Few lawyers
966 would risk loss of the opportunity to make those motions by relying on the court's willingness to
967 grant an extension of a day or two to offset an e-filing mishap.

968 The e-filing problem should be considered by the Standing Committee Technology
969 Subcommittee. Meanwhile, the approach to Rule 6(a).will be to adopt open terms that are not
970 limited' to physical inaccessibility but that do not directly address e-filing mishaps. The reference
971 to filing a "paper" will be changed to a neutral "filing." Nothing will be said about problems on the
972 filer's end.
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973 The question of legal holidays was addressed by asking whether the definition of "legal
974 holiday" should include a day declared a holiday by the state where the court is held. Deference to
975 local holidays is strongly supported by the desire for uniformity among local courts. Many lawyers
976 in Massachusetts, for example, might not pause to inquire whether Patriots Day is an occasion for
977 closing federal courts. The Time-Computation Subcommittee should consider this question. The
978 question is further complicated by local district practices. At least some districts are likely to close
979 on Friday after Thanksgiving, or after a Thursday Christmas Day, even though those days do not
980 meet any of the Rule 6(a) definitions of "legal holiday." Perhaps the definition should be revised
981 to exclude the last day of the period whenever the clerk's office is closed on that day, no matter what
982 the reason. At the end, a question went unanswered-- is there any state that has half-day holidays?
983 Or court that closes for half a day?

984 Rule 6(b) presents a different question. It forbids extension of the periods set by several
985 rules. It continues to be the source of grief. The court cannot extend the time to file post-judgment
986 motions under Rules 50, 52, or 59, nor can it extend the time to file a motion to vacate under Rule
987 60. The Rule 50, 52, and 59 periods tie to the time to appeal., Lawyers continue to lose the
988 opportunity to win post-judgment relief because they fail to meet the 10-day deadline. At times they
989 lose the right to appeal by relying on an untimely motion to suspend appeal time in the way that a
990 timely motion would do. And on rare occasions they are caught in a trap when the district court
991 mistakenly attempts to grant a forbidden extension. Reliance on an unauthorized extension as an
992 excuse to extend appeal time under the "exceptional circumstances" doctrine almost always fails.
993 Nonetheless, the rules are clear. And they serve important purposes, seeking to achieve prompt
994 consideration and disposition of post-trial motions, and to expedite appeals., Any attempt to permit
995 even limited flexibility could defeat these purposes. This question will be considered, but the case
996 for change remains to be made.

997 The Time-Computation Subcommittee decided to retain the extra three days provided by
998 Rule 6(e) for acting in response to service by means other than personal service. But it was
999 concerned that any distinction among methods of service - or the absence of any distinction -

1000 might affect strategic choices among the methods. It seems sad that lawyers would attempt to select
1001 the method of service best calculated to reduce the effective time available to respond. But such
1002 tactical calculations seem common. This question too remains open for consideration.

1003 Turning to one final question, it was agreed that time computations will be facilitated if
1004 individual periods are expressed in multiples of seven days. That approach will minimize the
1005 occasions when a period ends on a Saturday or Sunday. Periods now set at 10 days are likely to
1006 become 14 days, although some - such as the 10-day period set for a temporary restraining order
1007 - may require separate deliberation.

1008 Rules 13(W), 15

1009 Judge Baylson presented the report of the Rule, 15 Subcommittee. The first proposal would
1010 amend Rule 15(a) by changing the periods in which a party may amend a pleading "once as a matter
1011 of course." Present Rule 15(a) allows amendment within 20 days if a responsive pleading is not
1012 allowed and the action is not yet on the trial calendar. The proposal would change the period to 21
1013 days, anticipating a preference for multiples of seven in the Time-Computation Project. It also
1014 would delete the reference to the trial calendar. Many courts do not have a trial calendar, and Style
1015 Rule 40 will eliminate the former reference to the trial calendar.

1016 More important changes are recommended for a pleading to which a responsive pleading is
1017 required. Present Rule 15(a) terminates the right to amend once as a matter of course after a
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1018 responsive pleading is served. The proposal would extend the right to 21 days after service of a
1019 responsive pleading. This expansion matches a contraction for cases in which the pleading is
1020 challenged by a motion before the responsive pleading is served. Because a motion is not a
1021 "pleading" as defined in Rule 7, a motion does not now cut off the right to amend once as a matter
1022 of course. The right persists indefinitely. Some judges regularly encounter the frustration of
1023 investing time in a motion only to find an amendment of the challenged pleading. The proposed
1024 amendment would terminate the right to amend once as a matter of course 21 days after service of
1025 a motion under Rule 12(b), (e), or (f) addressed to the pleading. The amendment will support better
1026 judicial management and expedite disposition.

1027 The draft was improved: "A party may amend-a party's its pleading once

1028 Discussion began with support of the 21-day limit to amend after service of a responsive
1029 motion. This was seen as the most important part of the amendment. Doubts were expressed about
1030 extending the right to amend to 21 days after service of a responsive pleading. The opportunity may
1031 be used not for curative purposes "but to throw in bad changes." These doubts were met by the
1032 observation that a pleader recognizes the importance of the first amendment. After one amendment,
1033 it becomes more difficult to win permission to make another amendment. "Taking the first shot will
1034 be a matter for care."

1035 Another question asked what happens to the motion if the challenged pleading is amended
1036 before the motion is decided. The answer was that practice would carry on as at present - the only
1037 difference is that the amendment must be made earlier than may happen now. The amendment may
1038 moot the motion. It may require that the motion be amended or be superseded by a new motion. The
1039 parties and court will respond as the circumstances dictate.

1040 The proposed amendment of Rule 15(a) was approved as a recommendation for publication.
1041 The Committee Note should include a statement that the abrogation of Rule 13 (f), as discussed next,
1042 establishes Rule 15 as the sole rule governing amendment of a pleading to add a counterclaim.

1043 Turning to Rule 13(f), Judge Baylson described the recommendation to abrogate. UnderRule
10"44 13(f) the court may permit a party to amend a pleading to add a counterclaim. On its face, the rule
1045 invokes the amendment process. Both Rule 15(a)(2) and Rule 13(f) speak of allowing amendment
1046 if "justice so requires." Rule 13(f) adds a set of other words not in Rule 15(a): "if [the counterclaim]
1047 was omitted through oversight, inadvertence, or excusable neglect." Despite these additional words,
1048 courts apparently administer Rule 13(f) as ifit repeated Rule 15(a) verbatim. Nor is there anyreason
1049 to suppose that the standards for permitting amendment should be different. Abrogation of Rule
1050 13 (f), finally, will end any lingering uncertainty whether the relation-back tests of Rule 15(c) apply
1051 to an amendment that adds a counterclaim.

1052 Abrogation of Rule 13(f) was approved without dissent. Publication will be recommended
1053 to the Standing Committee.

1054 Judge Baylson then turned to Rule 15(c), a topic that divided the Subcommittee. The
1055 Committee first put Rule 15(c) on the agenda in response to the suggestion of a first-year law
1056 student. The suggestion addressed a very specific point. A few courts had then taken a view of Rule
1057 15(c)(3) that now has been adopted by several circuits. Relation back of an amendment changing
1058 the party against whom a claim is asserted requires that the new party have received notice that but
1059 for some "mistake7 concerning the identity of the proper party, the new party would have been sued.
1060 "[M]istake" is read to cover only a claimant who erroneously believes thatthe right defendant has
1061 been identified. If the claimant knows that it cannot identify the proper defendant, there is no
1062 "mistake," but only ignorance. This interpretation could easily be changed by adding four words:
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1063 "mistake or lack of information." Consideration of this simple change, later strongly urged by Judge
1064 Becker in Singletary v. Pennsylvania Department of Corrections, 3d Cir.2001, 266 F.3d 186,
1065 gradually grew into an elaborate study of Rule 15(c). The study found many conceptual
1066 shortcomings in the rule, but at the same time found little indication that the shortcomings have any
1067 significant effect on practice.

1068 One, of the glaring conceptual difficulties with Rule 15(c)(3) is its reliance on notice to the
1069 new defendant "within the period provided by Rule 4(m) for service of the summons and complaint."
1070 Apart from other problems, Rule 4(m) does not set a firm 120-day period. It allows extensions. The
1071 1991 Committee Note observes that Rule 15(c)(3) "allows not only the 120 days specified in [Rule
1072 4(m)], but also any additional time resulting from any extension ordered by the court pursuant to that
1073 rule, as may be granted, for example, if the defendant is a fugitive from service of the summons."
1074 Since the Note refers to an extension "pursuant to" Rule 4(m), and since the only example refers to
1075 reasons that relate only to serving process, it is easy to conclude that the incorporation of Rule 4(m)
1076 does not create an open-ended authorization to defeat the statute of limitations by granting an
1077 extension whenever the court would prefer to proceed to the merits. But it also can be argued that
1078 incorporation of Rule 4(m) creates such open-ended authority as to defeat limitations defenses in the
1079 court's discretion.

1080 Two Subcommittee members, drawing from the view that Rule 15(c)(3) now effectively
1081 establishes discretion to suspend a limitations defense for a defendant not initially named, proposed
1082 two broad amendments. One would respond to concerns that Rule 15(c) subverts state limitations
1083 periods by limiting what now are paragraphs (2) and (3) - to become Style Rule 15(c)(1)(B) and
1084 (C) - to a claim or defense governed by federal law. The second would create discretion to allow
1085 joinder of a new defendant, to be guided bythe claimant's diligence in identifying the new defendant
1086 and in seeking amendment, and by finding that the new defendant would not be prejudiced in
1087 defending on the merits. In the Style version, the proposal would be:
1088 (c) Relation Back of Amendments.

1089 (1) When an Amendment May Relate Back An amendment to a pleading relates
1090 back to the date of the original pleading when: * **

1091 (B) the amendment asserts a claim or defense that is governed by federal law
1092 and that arose out of the conduct, transaction, or occurrence set out -
1093 or attempted to be set out - in the original pleading; or

1094 (C) the amendment changes the name or the identity of--or adds - a party
1095 against whom a claim is asserted, if Rule 15(c)(1)(B) is satisfied, and
1096 the court finds:

1097 (i) the pleader has exercised diligence in ascertaining the name of the
1098 party;
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1099 (ii) the amendment is sought within a reasonable time after serving
1100 the pleading on the other parties against whom the claim is
1101 asserted; and

1102 (iii) the party to be added, identified, or named will not be prejudiced
1103 in defending on the merits.

1104 Subcommittee members who support this approach believe that it carries forward the
1105 increasingly broad set of doctrines used to suspend the running of limitations periods. Definition
1106 of the time a claim arose, concepts of estoppel and fraudulent concealment, and other approaches
1107 have undermined the seeming precision Of limitations periods.

1108 Those who oppose the proposal begin by doubting the view that the incorporation of Rule
1109 4(m) authorizes a court to defeat a valid limitations defense by the simple act of pretending to extend
1110 the time to serve process for reasons that have nothing to do with difficulties in effecting service.
1111 Rule 15(c) applies only when the court cannot find that notice to a defendant was timely within
1112 established limitations doctrine. The court can legitimately employ all of the devices used to
1113 interpret the limitations statute first. But if it cannot find a way to escape the limitations bar, there
1114 is no reason to use Rule 15(c) to establish a new discretion. This discretion would be especially
1115 peculiar because it could not be established for a claim against a defendant properly named in the
1116 original pleading. Iflimitations doctrine bars the claim then, no one would contend that the Enabling
1117 Act should be used to create new limitations doctrine that allows an untimely claim if the court finds
1118 the plaintiff was diligent and the defendant would not be prejudiced.

1119 The Enabling Act question was pressed further. One member suggested doubts about the
1120 legitimacy of present Rule 15(c)(2) and (3), and urged that an attempt to broaden relation-back rules
1121 might end up by forcing repeal of present rules that do have a legitimate function in correcting what
1122 are truly procedural errors. The decision in Schiavone v. Fortune, 1986, 477 U.S. 21, that present
1123 Rule 15(c) aims to correct is an example of circumstances that properly allow relation back.

1124 Further doubts were expressed about the wisdom of tangling with the many problems
1125 identified in the supporting Rule 15 materials. At least until conceptual confusion is matched by
1126 practical difficulties, it is better to let Rule 15(c) rest as it is.

1127 Attention turned to the narrower question whether to expand the concept of "mistake" by
1128 adding "or lack of information." The question commonly arises in actions against police officers.
1129 The plaintiff cannot identify the officer claimed to have violated the Fourth Amendment without
1130 filing suit and using discovery. The alternative of filing the action well before the limitations period
1131 has run is not always practicable. The desire to help such plaintiffs has not generated any strong
1132 support for expanding Rule 27 to authorize discovery to aid in bringing an action. An expanded
1133 relation-back doctrine seems attractive in this setting. But "the context is broader than police
1134 officers." The Department of Justice often encounters "Bivens" complaints that include numbers
1135 of "unknown-named" federal agents in circumstances that threaten broad intrusions on limitations
1136 periods.

1137 The issues are difficult. The Committee is not shy about tackling difficult issues. But it
1138 seems wise to take on difficult issues only when there is a clear problem in practice. The balance
1139 between difficulty and need seems close.
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1140 A motion to remove further work on Rule 15(c) from the agenda was adopted, 7 yes and 5
1141 no.

1142 Rule 48 - Jury Polling
1143 The Committee decided in October 2005 to give final consideration this month to a proposal
1144 to recommend publication of ajury polling provision as part of Rule 48. The draft proposal is taken
1145 nearly verbatim from Criminal Rule 31 (d), honoring the preference to avoid discrepancies between
1146 parallel provisions that may generate unwarranted implications. But one departure from Rule 3 1(d)
1147 is necessary and another seems desirable. Rule 48 allows the parties to stipulate to a nonunanimous
1148 verdict; the Criminal Rules have no parallel provision. Criminal Rule 31 (d) provides that if the poll
1149 reveals a lack of unanimity, the court may "declare a mistrial and discharge the jury." Although
1150 those words are not inaccurate in a civil trial, they are tailored to the double-jeopardy concerns that
1151 surround mistrial in a criminal prosecution. The Civil Rules refer simply to a "new trial" in the
1152 parallel provisions of Rule 49(b) that address inconsistencies when a general verdict is accompanied
1153 by interrogatories. The Committee agreed that the new part of Rule 48, to become subdivision (c),
1154 would read:

1155 (c) Polling. After a verdict is returned but before the jury is discharged, the court must on
1156 a party's request, or may on its own, poll the jurors individually. If the poll reveals
1157 a lack of unanimity or assent by the number of jurors required by the parties'
1158 stipulation, the court may direct the jury to deliberate further or may order a new trial.
1159 The question whether the court must carry through with the new trial in every case was
1160 answered with a clear "no." A properly preserved motion for judgment as a matter of law can be
1161 renewed under Rule 50(b), corresponding to what once was called judgment notwithstanding the
1162 jury's failure to agree. If that fails, a new trial order simply returns the case to pretrial mode. The
1163 parties can settle. Summary judgment is available - and the record of the first trial provides an
1164 excellent starting point for showing what evidence is available. The direction to "order a new trial"
1165 does not change the usual incidents of a new trial order.
1166 The October meeting noted a question presented by the argument in a pending Tenth Circuit
1167 case that by requiring that the jurors be polled "individually" Criminal Rule 31 (d) requires one-by-
1168 one polling apart from all otherjurors. That is not the traditional method ofpolling. There are good
1169 reasons to conduct the poll in front of the entire jury. The argument was rejected by the Tenth
1170 Circuit. It seems safe to adhere to the language of Criminal Rule 31 (d).
1171 Rule 48 became the occasion for discussing the timing of publication. The Standing
1172 Committee has already approved publication at a future date of a modest Rule 8(c) amendment. The
1173 recommendations to publish amendments of Rules 13, 15, and 48, along with a new Rule 62.1, raise
1174 the question whether the time has come to provide some respite for the bench and bar. The e-
1175 discovery amendments and other important new rules and amendments are on track to take effect
1176 on December 1, 2006. The Style amendments still are aimed to take effect on December 1, 2007.
1177 Becoming familiar with all of these changes will take time. Proposals published for comment in
1178 2006 would be on track to take effect on December 1, 2008. Although none of the current proposals
1179 would effect a dramatic change, it may be better to defer publication. Other advisory committees
1180 have deferred publication of proposals otherwise ready in order to assemble a larger bundle for
1181 publication. On the other hand, account must also be taken of the size of the eventual publication
1182 bundle. Work is proceeding on the Time-Computation Project. If the time rules are published in
1183 2007, other proposals may be lost in the shadows of time. This effect would be enhanced if work
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1184 on summary judgment or pleading proceed on a pace for publication in 2007. The Committee
1185 concluded that the time for publication should be decided by the Standing Committee after
1186 consultation with Judge Levi and Reporter Coquillette.

1187 Rules 54(d), 58(c)(2), Appellate 4
1188 Professor Gensler reported his conclusions on the Appellate Rules Committee's
1189 recommendation that the Civil Rules be amended to impose a deadline, for exercising the Rule
1190 58(c)(2) (Style Rule 518(e)) authority to suspend appeal time when a timely motion for attorney fees
1191 is made.

1192 The origin of Rule 58(c)(2) lies in the Supreme Court ruling that a timely motion for attorney
1193 fees does not affect the finality of a judgment on the merits. The fee demand is not a "claim" for
1194 purposes of Rule54(b), so disposition of all "claims" in the case establishes a final judgment. Nor
1195 is the fee motion one to alter or amend the judgment, so it does not count as a Rule 59(e) motion that
1196 suspends appeal time under Appellate Rule 4. If it were not for Rule 58(c)(2), the result would be
1197 that a party wishing to appeal judgment on the merits must file a notice of appeal within the allotted
1198 time or lose the right to appeal. That result is sound when it is better to have the appeal ofn the merits
1199 decided before the attorney-fee questions are decided by the district court. But it can be a source of
1200 difficulty when it would be better to present both merits and the fee issues in a single appeal.
1201 The response of Rule 58(c)(2) is to establish the district court's authority to decide whether
1202 a-fee motion should suspend appeal time. It is not easy for a tyro to unravel the rule. As stated in
1203 Style Rule 58(e):

1204 But if a timely motion for attorney's fees is made under Rule 54(d)(2), the court may
1205 act before a notice of appeal has been filed and become effective to order that the
1206 motion have the same effect under Federal Rule of Appellate Procedure 4(a)(4) as a
1207 timely motion under Rule 59.

1208 The Sixth Circuit had to wrestle with this provision in Wikol ex rel. Wikol v. Birmingham
1209 Public Schools, 6th Cir. 2004, 360 F.3d 604, lamenting the difficulty of working through four rules
1210 to find an answer. Its opinion also reflects the absence of any explicit provision in Rule 58 that cuts
1211 off the time for seeking an order when there is no notice of appeal. It would be possible to read the
1212 rule literally to support an argument that so long as there is a timely fee motion the court can suspend
1213 the time to appeal on the merits long after the time to appeal has run. Judgment is entered in Day
1214 1. A timely fee motion is made on Day 12. Days march by and the time to appeal on the merits
1215 expires. On Day 150 the court rules on the fee motion. On Day 160 a party moves for an order that
1216 the timely fee motion has the effect of suspending time to appeal on the merits. Because no notice
1217 of appeal has yet been filed, Rule 58 might seem to allow the order. Few courts are likely to grant
1218 such an order. The more plausible reading, moreover, is that the court must act while it is still
1219 possible to file an appeal notice that will become effective.

1220 The complexity of these rules is not welcome. But the experience of Appellate Rule 4 is
1221 instructive. Provisions that ought to be clear on careful reading have been continually amended to
1222 meet the challenge of careless reading. Lawyers continue to lose the opportunity to appeal
1223 nonetheless. Surrender to careless practice, however, would carry a high price. There are good
1224 reasons for complexity. Post-judgment motions should be timely made. Rule 6(b), indeed,
1225 specifically prohibits extensions of time. Appeal time is taken very seriously - only recently has
1226 there been any room even to question the "mandatory and jurisdictional" characterization.
1227 Integrating these provisions is complicated by the concern that one party should not be able to defeat
1228 another's opportunity to make a timely post-judgment motion by immediately filing a preemptive
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1229 notice of appeal. The desire to protect appellants who file premature notices of appeal, or who file
1230 atimely notice that then is suspended by apost-judgment motion, leads to further complexity. Great
1231 care must be taken in considering still further complications.

1232 The potential gap in Rule 58 could be addressed by adding one word - the court must act
1233 before a "timely" notice of appeal has been filed and has become effective. This amendment,
1234 however, would not reduce the complexity of the rules' interplay. Other attempts to fix the rule by
1235 requiring that a motion to suspend appeal be made-- that the district court act - within the original
1236 appeal time encounter the difficulty that a case order or statute may set the time to move for attorney
1237 fees beyond the appeal period.

1238 Confronting these perplexities last October, the Committee asked the Federal Judicial Center
1239 to study actual use of Rule 58 in practice. The first phase of the study initially examined a sample
1240 ofmore than 8,500 cases terminated over the last eleven years in eight districts. Then it went on to
1,241 examine at least 200,000 docket sheets that combine references to attorney fees, appeal, and extend.
1242 This phase found almost no evidence that Rule 58is used to suspend appeal time. The secondphase
1243 responded to the observation that reported opinions do reflect simultaneous consideration on appeal
1244 of the merits and attorney-fee awards. Nineteen of these cases were identified. The circumstances
1245 that led to combined consideration varied, but almost invariably seemed "legitimate" in the sense
1246 that the district court had not deliberately delayed entry of judgment on the merits for the purpose
1247 of resolving attorney-fee issues.
1248 Docket-sheet research of this sort may overlook some cases. But it provides a reliable
1249 indication that courts are not encountering widespread difficulty with the tightly drawn maze
1250 established by the combination of Civil Rules 54 and 58 with Appellate Rule 4.
1251 The Federal Judicial Center was thanked for its work and help.
1252 The Committee concluded that there is not sufficient need to justify the risks of further
1253 rulemaking in this area. This conclusion will be reported to the Appellate Rules Committee so that
1254 further work can be undertaken if it reaches a different conclusion.

1255 Rule "62.1 " - Indicative Rulings

1256 The "indicative rulings" question has remained on the agenda for a few years. It began with
1257 a recommendation by the Solicitor General to the Appellate Rules Committee. The Appellate Rules
1258 Committee concluded that any rule change should be made in the Civil Rules because the question
1259 arises most frequently in civil practice and also because the case-law answers are better developed
1260 in civil actions.

1261 The clear starting point is provided by cases that deal with a Civil Rule 60(b) motion to
1262 vacate ajudgment that is pending on appeal. Almost all circuits agree on a common approach. They
1263 begin with the theory that a pending appeal transfers jurisdiction of a case to the court of appeals.
1264 The district court lacks jurisdiction to affect the judgment. At the same time, there are important
1265 reasons to allow the district court to consider the motion. The appeal does not suspend the time
1266 limits of Rule 60(b) - the motion still must be made within a reasonable time, and there is a one-
1267 year.outer limit if the motion relies on the grounds expressed in paragraphs (1), (2), and (3). The
1268 district court, moreover, is commonly in a better position to determine whether the motion should
1269 be granted. These competing concerns are reconciled by holding that the district court can entertain
1270 the motion and can either deny the motion or indicate that it would grant the motion if the court of
1271 appeals remands for that purpose. Some courts introduce modest variations, but the core remains
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1272 - the district court can,, if it wishes, consider the motion pending appeal, but cannot grant it absent
1273 a remand for that purpose.

1274 Although the practice is well settled under Rule 60(b), several reasons are advanced for
1275 expressing it in a rule. A national rule would eliminate the minor disuniformities among the circuits.
1276 It would give clear notice of a practice that remains unfamiliar to many lawyers and to at least a few
1277 judges. It could establish useful procedural incidents, such as a requirement that the movant inform
1278 the court of appeals both when the motion is filed and again when the district court acts on the
1279 motion. It might -- although this is a sensitive issue - prove useful when the parties wish to settle
1280 pending appeal but are able to reach agreement only if there is a firm assurance that the district court
1281 is willing to vacate its judgment upon settlement.

1282 A more general purpose would be served by adopting a new rule that is not confined to Rule
1283 60(b) motions. A new rule - tentatively numbered Rule 62.1 -- could address all situations in
1284 which a pending appeal ousts district court authority to act.

1285 Discussion began with the impact on settlement pending appeal. The Supreme Court has
1286 suggested that a court of appeals should vacate a judgment to reflect a settlement on appeal only in
1287 "exceptional circumstances." But it suggested at the same time that without considering whether
1288 there are exceptional circumstances, the court of appeals may remauid to the district court to consider
1289 the parties's request to vacate, "which it may do pursuant to Federal Rule of Procedure 60(b)." U.S.
1290 BancorpMort. Co. v. Bonner Mall Partnership, 1994, 513 U.S. 18. District-court consideration is
1291 an accepted practice. Recognizing the practice in the rule "does not put any-weight on the scales;
1292 it does not make it more likely that a request to vacate will be granted." Further support was offered
1293 with the observation that "in the settlement context you want assurance the settlement will go
1294 through and the judgment will be vacated." Each of the alternative drafts supports remand for this
1295 purpose.

1296 The Department of Justice prefers adoption of a broader rule that reaches beyond Rule 60(b).
1297 The established Rule 60(b) procedure has proved useful. It introduces a structured dialogue between
1,298 the trial court and the appellate court that can be useful in other settings as well. An express rule will
1299 not create a new procedure. It will only make an established procedure more accessible. Adopting
1300 a rule confined to Rule 60(b) motions, on the other hand, might be read to imply that the same useful
1301 procedure should not befollowed in other circumstances. The Rule 62.1 draft does not attempt to
1302 define district court authority. Rather, it is framed in terms that apply only when independent
1303 doctrine establishes that a pending appeal defeats the district court's authority to act on a motion.
1304 A party can file a motion in the alternative, arguing that the district court has authority and should
1305 grant the motion, and arguing alternatively that the district court should indicate that it would grant
1306 the motion if it concludes that it needs a remand to establish its authority. One complex illustration
1307 is provided by a case in which a qui tam relator appealed from dismissal for want of jurisdiction of
1308 a False Claims Act action. While the appeal was pending the Department of Justice concluded that
1309 it should intervene in the action. It would be useful to be able to win a district-court ruling that

"1310 intervention would be granted if the court of appeals were to remand.

1311 Support for the Rule 62.1 alternative was offered with a different example. One party to a
1312 class action might take an appeal. Then settlement becomes possible. It can be important to win a
1313 remand so the trial court can proceed ta settlement.

1314 It was noted that neither the Rule 60 version nor the Rule 62.1 version would affect the time
1315 limits for making motions.
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1316 A narrower question is presented by a drafting alternative. The rule can call for an indication
1317 that the district court "would" grant the motion on remand, or instead it can call for an indication that
1318 the district court "might" grant the motion. There are competing concerns. The court of appeals may
1319 be reluctant to remand without an assurance that delay of the appeal will lead to accelerated
1320 disposition of the new issues put to the district court. But the district court may be reluctant to invest
1321 heavily in full proceedings and decision when the court of appeals may proceed to resolve the appeal
1322 -- and on grounds that may moot the district court's indicative grant of relief.
1323 The question whether the district court should be able to seek remand by stating only that it
1324 "would" grant relief was approached by asking whether "would likely" is a useful compromise. This
1325 proposal was attractive, but "might" was further supported. The court of appeals, after all, is left in
1326 control. It can decide whether "might grant" provides,a sufficient reason to remand in light, of the
1327 progress of the appeal and the weight of the reasons for investing further district-court effort only
1328 if a remand provides assurance that an appellate decision will not defeat the effort. A district judge
1329 will have to invest more effort to determine that it "would" grant the motion than to determine that
1330 it "might" grant the motion. But perhaps that is a good thing- the court has to think harder. On
1331 the other hand, the district court has the alternative option- which must be written into the rule -
1332 to defer any consideration at all. The ability to consider the motion to the point of determining that
1333 a real investment of effort will be required to reach a final conclusion may be important. A remand
1334 in this circumstance will allow the court to go either way, to grant the motion or to deny it.
1335 It was pointed out that if the rule published for comment is the broader version, Rule 62.1,
1336 the indicative ruling practice will be extended into territory where it is not firmly established. For
1337 this reason, it seems-better to publish it with bracketed alternatives - the district court can indicate
1338 that it "[might] [would]" grant relief if the case is remanded.
1339 A motion was made to adopt the broader Rule 62.1 version. Discussion began with the
1340 observation that the most common application of this version will involve interlocutory injunction
1341 appeals under § 1292(a)(1). Civil Rule 62(c) and Appellate Rule 8(a)(1)(C) seem to establish a firm
1342 rule not only that the district court can act on a motion to "suspend, modify, restore, or grant an
1343 injunction," but also that it is the preferred forum. Several courts of appeals, however, defeat these
1344 rules by relying on the theory that an appeal ousts district-court jurisdiction of the order being
1345 appealed. One approach to this problem might be to rewrite these rules to establish that they mean
1346 what they rightly say - it is better that the first consideration be in the court of appeals. This
1347 invitation was not taken up.
1348 It was agreed that the broad Rule 62.1 approach should not attempt to define the situations
1349 in which a pending appeal ousts district-court jurisdiction. Instead it should be drafted in terms that
1350 assume that independent sources of authority establish that the district-court lacks authority.
1351 The motion to adopt the general Rule 62.1 approach was approved, 9 yes and none opposed.

1352 The draft rule in the agenda materials was refined to read:

1353 Rule 62.1 Indicative Rulings

1354 (a) Relief Pending Appeal. If a timely motion is made for relief that the court lacks authority to
1355 grant because of an appeal that has been docketed and is pending, the court, may:

1356 (1) defer consideration of the motion,
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1357 (2) deny the motion, or

1358 (3) indicate that it [might][wQuld] grant the motion if the appellate court should
1359 remand for that purpose.

1360 (b) Notice to Appellate Court. The movant must notify the clerk of the appellate court when the
1361 motion is filed and when the district court rules on the motion.

1362 (c) Indicative Statement. If the [district] court indicates that it [might] [would] grant the
1363 motion, the appellate court may remand the action to the district court.

1364 Subcommittee Report: Rule 30(b)(6)

1365 Judge Campbell introduced the report on Rule 3 0(b)(6) by observing that the Subcommittee
1366 also is addressing at least two questions about Rule 26(a)(2)(B) disclosure of trial expert-witness
1367 reports.

1368 Rule 30(b)(6) came to the agenda with a memorandum from the New York State Bar,
1369 Association Committee on Federal Procedure. The Subcommittee sought further information by
1370 sending a letter to bar groups that had commented on the e-discovery amendments. Fourteen letters
1371 were received in response. Professor Marcus also researched the origins of Rule 30(b)(6) and the
1372 case law. Working with these responses, the Subcommittee identified six issues to consider.
13,73 Professor Marcus drafted illustrative rule language to focus the discussion.

1374 Some of the issues that arise in practice are case-specific and are not suitable for treatment
1375 in anational rule. For example, there is no way to say that 30(b)(6) depositions should be used at
1376 the beginning or at the end of discovery. Use early in discovery is often important to identify the
1377 sources of information to support further discovery, or to develop information needed for efficient
1378 discovery of electronically stored information. But use later in the discovery period also may be
1379 important.

1380 Another set of issues not likely to yield to rule amendments concern the scope of the
1381 deposition. How broad or particular is the notice of the matters on which examination is requested?
1382 How clear is the deponent's designation of the matters on which a named person will testify.? How
1383 closely must examination of the witness adhere to the notice of matters for examination? Responses
1384 indicate that lawyers who represent plaintiffs complain that named witnesses often are unprepared.
1385 Lawyers who represent defendants complain that notices are unclear and that questioning regularly
1386 extends beyond matters identified in the notice. "That's how adversaries are." We cannot hope to
1387 accomplish much by rules changes.

1388 Other questions may be susceptible to rules provisions, but remain difficult. Illustrations are
1389 provided by disputes about the "binding" effect of a witness's answers and by the related questions
1390 whether supplementation after the deposition should be seen as a duty or as an opportunity.

1391 Professor Marcus began his presentation by noting that rule 30(b)(6) is a valuable and
1392 important device. Although there are legitimate concerns about its implementation, the concerns do
1393 not of themselves mean that ameliorative reform is possible. The topics that became the focus of
1394 Subcommittee deliberation seem the best way to introduce the topic.
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1395 One suggestion, advanced by David Bernick at the October meeting, was that Rule 30(b)(6)
1396 should to limited to questions that locate the sources of proof. There was no Subcommittee support
1397 for this approach. The original purpose revealed by the 1960s deliberations that led to adoption of
1398 Rule 3 0(b)(6) in 1970 is to go further. These depositions were analogized to Rule 33 interrogatories,
1399 which clearly go further.

1400 A second set of suggestions arise from disputes about treatment of a witness's deposition
1401 statement as a binding "judicial admission." Manybar groups find this an important problem. Some
1402 groups say there is not enough binding effect, and that the rule should be changed to expand binding
1403 effects. Other groups think there is too much binding effect now. The cases do not establish a clear
1404 picture of present practice. The case most often cited for a strict "judicial admission" approach is
1405 Rainey v. American Forest & Paper Assn., D.D.C. 1998, 26 F.Supp.2d 83. But the Rainey decision
1406 is tied to failure to prepare the witness, emphasizing that a corporation named as deponent has a duty
1407 to prepare its witness "to be able to give binding answers on its behalf." Other decisions find that
1408 the "sounder view" permits a party-to contradict the deposition testimony of its designated witness,
1409 subject to impeachment use of the deposition testimony. This approach at times seems to treat the
1410 designated witness in the same way as a:deponent directly named in the notice, and may include the
1411 "sham affidavit" approach that authorizes a court to disregard a self-serving and affidavit that
1412 attempts to defeat summary judgment by contradicting the affiant's deposition testimony. Moore's
1413 Treatise, on the other hand, says that the designated witness's testimony binds the entity. This is a
1414 subject that could be addressed by amendment.
1415 A Subcommittee member observed-that the bar group comments provided "excellent input"
1416 on the question of binding effect. The Subcommittee seemed to agree that the better rule permits
1417 an entity named as deponent to present evidence that contradicts the deposition testimony of its
1418 designated witness. Impeachment byuse of the deposition is available. The question may arise more
1419 frequently - perhaps much more frequently - than published opinions reflect. And the statement
1420 iin the Moore's Treatise will be cited every day by lawyers seeking to take advantage of a purported
1421 admission.

1422 Another comment addressed the "sham affidavit" rule, observing that this "is not a Rule
1423 30(b)(6) problem." It is a form of judicial estoppel. There is no need to amend Rule 30(b)(6) to
1424 address this doctrine.

1425 A Committee member thought it appropriate to leave these questions to the courts. But it
1426 seemed surprising that the letters did not speak to "the problem I encounter most." Rule 30(b)(6)
1427 depositions are used to penetrate work-product protection and privilege. To educate a witness for
1428 the deposition you have to educate the witness in counsel's work product. There are difficult
1429 questions about the extent of the duty to teach the witness about things counsel has found in
1430 preparing for trial.
1431 Discussion of work-product problems began with a reminder that work-product does not
1432 protect fact information uncovered by counsel in preparing for trial. The information is subject to
1433 discovery by deposing individual witnesses, by interrogatory, by production of documents, and by
1434 requests to admit. It is equally subject to discovery through Rule 30(b)(6). The question instead
1435 goes to matters of theory, contention, and strategy.

1436 The bar groups were asked to comment on work-product issues, and provided some
1437 comments. The American College of Trial Lawyers asked whether Evidence Rule 612 applies at all
1438 - are documents used to prepare a witness used to refresh memory, or instead to educate? The New
1439 York State Bar Association memorandum that began this project focused on work-product questions
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1440 and attempts -to commit the entity to defined contentions through the designated witness. These
1441 questions are difficult. The memorandum by Gregory Joseph in the Evidence Rule 502 agenda
1442 materials remarks that a lawyer should assume that the book of materials used to prepare the
1443 designated witness will be subject to discovery. This question relates to one of the questions
1444 presented by Rule 26(a)(2)(B): is a party obliged to disclose the briefing book used in helping a trial-
1445 expert witness to develop expert opinions?

1446 Professor Marcus returned to the "judicial admissions" problem by pointing to a draft in the
1447 agenda materials. This draft would add two new sentences to Rule 30(b)(6): "The responding
1448 organization must adequately prepare the person or persons designated to testify so that they can
1449 testify as to the information known or reasonably availableto the organization. If such preparation
1450 is adequately done, the court may not treat answers given during the deposition as judicial
1451 admissions." This draft "mediates between those who want a clearer dutyto prepare and those who
1452 want to address admission effects in the Rule." The rule text could be supplemented by Committee
1453 Note discussion of the nature of the duty to prepare the witness.
1454 The question of binding effect also can be approached through Rule 26(e) by addressing the
1455 duty to supplement testimony provided under Rule 30(b)(6). Rule 26(e) could establish a duty to
1456 supplement or correct testimonyby a Rule 30(b)(6) designated witness, and perhaps establish a right
1457. to "retake" the deposition free of the Rule 30(a)(2)(B) need for permission to examine the same
1458 witness twice. The' duty to supplement would tie directly to Rule 37(c)(1), which prohibits use of
1459 testimony that a party failed to provide under the duty to supplement. The American Bar Association
1460 Litigation Section was circumspect in addressing this possibility. One concern is that an explicit
1461 duty to supplement might come to be used as an opportunity to delay responses - in effect the
1462 answers at deposition would be "I don't know; we'll get back to you later on that."
1463 The question of scope could be addressed by adding a sentence to Rule 30(b)(6):
1464 "Questioning during the deposition must be limited to the matters for which the person was
1465 designated to testify." The bar groups provided varying reports. Some said that questioning beyond
1466 the designation occurs frequently, others said that judges never allow it; some said that such
1467 questioning occurs, often with the acquiescence of all parties, because it is more sensible than
1468 requiring that the same witness be named in a second notice and deposed as an individual. Still
1469 others raised the question whether questioning that extends beyond the designation automatically
1470 converts the deposition into a second deposition for purposes of the presumptive limit to ten
1471 depositions.

1472 Another suggestion, responding to concern about contention questions, is that Rule 3 0(b)(6)
1473 should be amended to state that the persons designated by the entity named as deponent "must testify
1474 to factual information known or reasonably available to the organization." Administration of this
1475 provision might prove difficult. What should be done, for example, with a question that asks for "all
1476 facts that support paragraph 4 of the complaint"?

1477 Perhaps predictably, a number of comments addressed application of the rules that govern
1478 the number and duration of depositions. Some of the answers are clearly established now, and seem
1479 right. The Committee Note to Rule 30(a) states that a 30(b)(6) deposition counts as one deposition
1480 "even though more than one person may be designated to testify." The Committee Note to Rule
1481 30(d) says that the seven-hour limit applies separately to each person designated. But there is no
1482 clear answer to, the question whether a second 30(b)(6) deposition of the same organization is subject
1483 to the Rule 30(a)(2)(B) requirement for permission or stipulation if "the person to be examined .
1484 already has been deposed in the case."
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1485 Complaints about the difficulty of preparing one or more witnesses to, testify about
1486 information "known or reasonably available to the organization" might be addressed by amendment.
1487 In preparing Rule 30(b)(6), the Committee rejected a version that called for testimony on information
1488 "readily obtainable" by the organization. It would be possible to soften the rule now by referring to
1489 information "readily" available. But - particularly by relieving the organization of the duty to
1490 prepare the witness on all information "known" to the organization - this might reduce the-value
1491 of 30(b)(6) too far.
1492 Discussion began with an observation that one judge encounters contention questions on Rule
1493 30(b)(6) depositions "all the time." People would rather bind the corporation by asking deposition
1494 questions of a witness than by using interrogatories. Interrogatory answers will be carefully framed
1495 by a lawyer. A witness, no matter how well prepared, cannot be expected to be as careful or as
1496 precise. Questioners "use it to beat people over the head."
1497 There may be some relation between contention questions and complaints that deposition
1498 notices are too broad, or that notices are too specific but on too many topics, or that questions are
1499 asked on topics unrelated to the notices. But it is difficult to improve on the drafting of the present
1500 rule in these respects. Self-control by attorneys, and when necessary control by the court, are the
1501 most effective devices.
1502 It was suggested that part of the response to concern about admissions and contention
1503 questions may lie in clearly recognizing a right to supplement deposition testimony. Any other
1504 witness has a right to supplement deposition testimony at trial.
1505 A different slant was taken on contention discovery by suggesting that if a contention
1506 question is asked during early discovery the proper answer should be that the information is not yet
1507 reasonably available. If need be, a protective order could'be sought on this ground.
1508 The evolution in Rule 30(b)(6) practice was noted. For many years these depositions were
1509 used to identify sources ofinformation to be sought by other discovery methods. That use responded
1510 to the purpose that launched the rule. But today these depositions are used for gamesmanship. "Tell
1511 me everything you've learned about the case." Rule 33 interrogatories are not extensively used in
1512 "big" cases. A lawyer will draft an answer that cannot be usefully read to ajury. The deposition"is
1513 just a shortcut to get inside what other lawyers have done." It is used to trip up the witness.
1514 A defense of 30(b)(6) depositions was offered. They can be a useful short cut, compared to
1515 the "long cut" by interrogatories and individual depositions. Not only are more costly modes of
1516 discovery avoided. A Rule 30(b)(6) deposition may be the only way to get straight answers.
1517 The Subcommittee agreed that it should work further on the use of Rule 30(b)(6) deposition
1518 testimony as a judicial admission. Judge Campbell asked whether it also should work further on
1519 supplementing the testimony, noting that under present Rule 26(e) the only occasion for
1520 supplementing deposition testimony arises from deposition of a trial-expert witness. If
1521 supplementation is required, Rule 30(b)(6) depositions would be treated differently from other
1522 depositions. That may not be a good thing. And it would not be good to allow supplementation only
1523 on showing good cause. The deposition remains a process of questioning a human witness. A
1524 person answering questions may not answer perfectly the first time around. A right to supplement
1525 of course affects potential use of an original deposition answer as ajudicial admission. In any event,
1526 if rule language is adopted to address the admission question, supplementation will be implicated
1527 whether or not an explicit rule provision addresses supplementation.
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1528 Judge Campbell summed up the discussion. The Subcommittee will not address questions
1529 such as the number of depositions or second depositions of the same organization. It is widely
1530 recognized that the organization has a duty to prepare the witness; there is no need to elaborate in
1531 the rule. One proposal from a bar group recommended adoption of the California approach, which
1532 requires designation of the "most knowledgeable" person. To the extent that approach is different
1533 from Rule 30(b)(6), there is little apparent reason to change direction now. Rule 30(b)(6) is
1534 functioning well enough. A Committee member observed that in practice the California rule is not
1535 much different from Rule 30(b)(6) anyway.

1536 The Subcommittee will consider the admission issue, noting that thecases seem to be moving
1537 toward the conclusion that the deposition testimony is. not binding. It also will consider the "work-
1538 product" issues.

1539 Rule 26(a)(2)(B)

1540 Jeffrey Greenbaum reported on the American Bar Association Litigation Section report on
1541 discovery of work-product and privileged information revealed to a trial-expert witness. The report
1542 is not yet official ABA policy; it will be submitted to the House of Delegates with a recommendation
1543 for adoption.

1544 The cases divide on protecting by privilege communications between an expert trial witness
1545 and counsel.

1546 Discovery of draft expert reports also is treated in different ways. Some judges order at the
1547 beginning of a case that drafts be preserved. Some experts flatly refuse to keep drafts, or even to
1548 make a draft. A cautious attorney simply talks with the expert, or views a draft report only on a
1549 computer screen. Experts often scrub drafts from their hard drives. The difficulties created by these
1550 practices are reflected by part of the 1993 Committee Note that recognizes that an expert witness
1551 may need an attorney's help in preparing a disclosure report, offering an automobile mechanic as an
1552 example.

1553 The ABA recommends adoption of a national rule to establish uniform practice. The rule
1554 should bar discovery of draft repoits, And it should protect work-product involved in exchanges
1555 between the attorney and the expert trial witness. Disclosure and discovery should still be available
1556 as to the expert's analysis and the data on which it is based. The expert can be cross-examined. This
1557 system will protect against the disadvantages that arise when a well financed party is able to hire two
1558 sets of experts, one set acting as trial consultants protected by work-product, while another party is
1559 ableonly to hire trial experts who will be subject to fulltdiscovery. New Jersey has had such a rule
1560 -for a few years, and it works well.

1561 It was noted that Massachusetts has a rule similar to the New Jersey rule, and reported that
1562 it works well.

1563 Professor Marcus noted that the 1993 Committee Note operated on the premise that "the
1564 collaborative process of preparing expert testimony" should be in the open. Disclosure and
1565 discovery are advanced as important counterbalances to the adversary character of expert testimony.

1566 The question whether to permit discovery leads to the further question whether a different
1567 rule should apply at trial. Is it desirable to bar disclosure or discovery of something that can be
1568 sought at trial?

1569 The Subcommittee will study the questions raised by the ABA report. It also will continue
1570 to study the distinctive treatment that Rule 26(a)(2)(B) extends to expert trial witnesses who are
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1571 employees of a party and whose duties as employees do not regularly involve giving expert

1572 testimony.

1573 Ongoing Project: Rule 56

1574 Judge Rosenthal reported that work on the Rule 56 project has proceeded. The primary work
1575 is reflected in a thorough report by James Ishida that distills a great amount of work in collecting and
1576 organizing local rules on summaryjudgment. The local rules take a wide range of approaches. There
1577 may be much to be learned from them in revising the national rule.

1578 Rule 56 practice has developed away from the practices that might be inferred from the rule
1579 text. The Committee has been reluctant to reconsider the standard for deciding whether there is a
1580 genuine issue of material fact. But there is continuing interest in revising the procedures for
1581 considering a Rule 56 motion, for determining whether there is a genuine issue.
1582 The Committee agreed that a proposal focusing on Rule 56 procedures should be prepared
1583 for consideration at the fall meeting.

1584 Ongoing Project: Rule "8" - Notice Pleading

1585 Judge Rosenthal recalled the decision that summary judgment should be considered in
1586 tandem with notice pleading. The common core involves identifying the optimal use of pleading,
1587 discovery, and summary judgment to identify and dispose of cases that do not merit trial., An
1588 adequate opportunity for discovery must be provided, but there may be room to improve present
1589 practice.

1590 The primary work since the last meeting is reflected in a report by Jeffrey Barr- on
1591 "heightened pleading" decisions. Supreme Court decisions rule that heightened pleading can be
1592 required only when demanded by rule or statute. Otherwise notice pleading governs. But the
1593 opinions recognize that there may be unmet needs for heightened pleading that could be addressed
1594 by amending the pleading rules. The Barr memorandum surveys many recent decisions, including
1595 not only those that reject heightened pleading but also some that gamely continue to require it. It is
1596 excellent work.

1597 A survey of express statements in opinions may not tell the whole story. Even as courts
1598 continue to say that they do not require heightened pleading, some opinions seem to demand levels
1599 of detail far different from the pictures painted by the "Rule 84" Forms. Practice seems to reflect
1600 the views of at least some judges that some forms of litigation require more careful initial screening
1601 than bare notice pleading supports.

1602 The initial work has addressed several options. "Fact" pleading might be restored,
1603 abandoning the 1938 experiment with what is commonly called "notice" pleading. Or Rule 8 might
1604 be amended to give teeth to the requirement that the plain and simple statement show that the pleader
1605 is entitled to relief. Or specific rules might be adopted for specific claims, in the mode of Rule 9(b).
1606 Or, failing any general approach, an attempt might be made to reinvigorate Rule 12(e), moving it
1607 back toward the former bill of particulars.

1608 Initial discussion suggested that there is not much enthusiasm for reverting to fact pleading.
1609 Nor is there much enthusiasm for attempting a general redefinition of notice pleading. It does not
1610 seem likely that proposals to abandon notice pleading, or to redefine it, would survive the full course
1611 of Enabling Act scrutiny. Some observers believe that courts will de facto follow variable standards,
1612 generally requiring more exacting pleading standards in some types of cases. And at least some of
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1613 those who hold this view, conclude that the practice is a good thing. But many of them also believe
1614 that it would be pointless to attempt either to enshrine this approach in rule text or to extirpate it.
1615 The alternative of adopting specific pleading rules for specific types of claims was considered
1616 next. It is possible to expand Rule 9(b) to require particularized pleading of claims in addition to
1617 claims of fraud or mistake. Or Rule 9 could be expanded by adding additional subdivisions. Or a
1618 provision might be added to recognize authority to adopt local pleading requirements in the manner
1619 of the standing orders or local rules that require "case statements" in actions under the Racketeer
1620 Influenced' and Corrupt Organizations Act.
1621 Two difficulties were identified with the task of developing claim-specific pleading rules.
1622 One problem arises from the need for detailed knowledge about the underlying substantive law and
1623 the practicalities of litigating claims arising under that law. Another problem arises from the
1624 perception that the seemingly procedural pleading rules are surreptitiously motivated by distaste for
1625 the substantive rights or defenses subjected to higher standards.
1626 Greater enthusiasm was expressed for exploring an expansion ofRule 12(e). The draft in the
1627 agenda materials would authorize an order for a more definite statement when more particular
1628 pleading will support informed decision of a motion under Rule 12(b), (c), (d), or (f). This case-
1629 specific approach might improve the position not only of defendants but also of plaintiffs who now
1630 must contend with unstated practices that in operation require heightened pleading without useful
1631 guidance.

1632 Federal Judicial Center Report

1633 Thomas Willging reported on the preliminary phases of the Federal Judicial Center study of
1634 the Class Action Fairness Act. He began by noting that class actions have been discussed at every
1635 meeting of the Advisory Committee that he has attended since 1994. The interim report was
1636 prepared by Willging with Emery lee and others.
1637 The first phase will study filing practices. The interim report covers three districts; it is
1638 hoped that all districts can be covered by next September. They also hope to extend the study
1639 beyond the current time limit, June 30, 2005.

1640 One surprise has been the level of activity. In the 1994 study of four districts, they found 407
1641 cases terminated over a period of 2 years. For only three of those districts, this study shows 1,871
1642 filings over a period of four years. That looks like a big increase. The figure will be broken down
1643 into smaller components as the study proceeds.
1644 Changes in the rate of filings over the four-year period show that in two of the three districts,
1645 Northern California and Northern Illinois, filings increased in the short period between the effective
1646 date of CAFA, February 18, 2005, and June 30. They had expected there would be a lag before
1647 filings increased, in light of rumors that lawyers were accelerating the time of filing state-court
1648 actions before February 18 to defeat removal.

1649 Separate attention is being paid to state-based contract and tort actions to see whether these
1650 actions will be shifted to federal courts after CAFA. Current filings are very low. This establishes
1651 a clear base for comparison.

1652 Removals will be examined closely. The experience has been that there is a low level of
1653 diversity filings and a low level of removals. This pre-CAFA experience may make it easier to
1654 examine the causal effects of CAFA.
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1655 Next Meeting

1656 The next meeting is scheduled for September 7 and 8 in Nashville, Tennessee, at the
1657 Vanderbilt Law School. The dates will be changed only if it is possible to reduce further the number
1658 of scheduling conflicts.

1659 Vote After Meeting

1660 The questions left open for final decisions by electronic voting after the meeting were
1661 submitted to the Committee on May 30 and resolved by balloting that concluded on June 1.
1662 The Committee approved revised text for Rule 86(b), style changes to integrate into the Style
1663 Rules the electronic-discovery amendments scheduled to take effect next December 1, expanded
1664 Committee Note language for Style Rule I that provides a general description of the purposes and
1665 methods of the Style Project, and restoration to the Committee Note for Style Rule 65(d) of a
1666 paragraph explaining resolution of the ambiguity described above. The final texts of these new

materials are attached.

Respectfully submitted,

Edward H. Cooper
Reporter
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MEMORANDUM

DATE: August 21, 2006

TO: Time-Computation Subcommittee
Advisory Committee Chairs and Reporters

CC: Judge David F. Levi
John K. Rabiej

FROM: Judge Mark R. Kravitz
Catherine T. Struve

RE: Additional Revisions to Time-Computation Template

Attached is a draft of the time computation template, redlined to show changes from the
version circulated on July 26, If you have already reviewed the version that we circulated to
some on August 10, then you need only review the changes discussed in items 1 through 4
below; the other items mentioned here were discussed in the August 10 memo. If you have not
seen the August 10 memo, items 1 through 7 below reflect changes made since the July 26
version:

1. As in the August 10 draft, subdivision (a)(4)'s definition of "last day" has been revised
(as has the Note), to reflect the fact that courts currently permit after-hours filing if the
filer seeks out a court official and hands the filing to that official in person. Cathie's
memo, attached, provides more details concerning this issue.

The current template draft is designed to preserve the current possibility of after-hours
filing by hand delivery to a court official. The draft is problematic, however, in that it
might encourage lawyers (or pro se litigants) to seek court officials out at their homes - a
possibility that poses security concerns. The following are some potential options (not
currently reflected in the draft template) for addressing those concerns. One approach
might be to specify that (a)(4)(B)(ii) sets a default rule that can be altered by a local rule
that designates a specific means of filing after hours. Another way of addressing the
problem might be to delete the current text of (a)(4)(B)(ii) and instead insert text that
refers to 28 U.S.C. § 452's provision that the courts shall be deemed always open; the
Note could then explain that some courts have read Section 452 to permit filing by
personal delivery to a court'official, and could point out that courts can instead designate
by local rule an alternative method of after-hours filing that comports with Section 452.

2. Subdivisions (a)(1)(A), (a)(2)(A), and (a)(3) now refer to deadlines triggered by an
"event," rather than by an "act, event, or default." "Event" is broad enough to encompass
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"acts" and "defaults." The Note to subdivision (a)(1) has been revised to make clear that
this change, made for brevity's sake, is not intended to produce a change in meaning.

3. New subdivision (a)(3) defines "next day" in order to clarify how counting backward
works. (N.B.: Subdivision (a)(3) has been altered since the August 10 version.) The
proposed 'forward or backward' language in (a)(1)(C) and (a)(2)(C) has been deleted, and
the Note's illustration of forward and backward counting now appears in the discussion
of subdivision (a)(3).

4. The Note to subdivision (a)(1) previously referred to the counting of "every other day."
To avoid the possibility of an argument that this means "alternating days," the Note has
been changed to refer to the counting of "all other days."

5. Subdivision (a)(1) has been revised to reflect the fact that its time-computation approach
applies to periods stated in units longer than days - e.g., weeks, months or years.

6. Subdivision (a)(2)(C) has been revised because Ed Cooper pointed out that under the
prior formulation, a filing deadline of 11: 17 a.m. on Day 1 would be extended until 11:17
a.m. on Day 2 if, for example, the court's system went down from 1:00 to 5:00 p.m. on
Day 1 (after the deadline was to expire). The new language avoids that problem, but as
Ed has noted it does raise another question: How would this provision treat the filer with
a deadline of 11:17 a.m. who is unsuccessful in her attempts to file because the system is
down from 9:00 to 11:15 a.m. on the relevant day? These problems may clear up,
though, as we proceed to define "inaccessibility.".

7. In subdivision (a)(5), the draft no longer deletes state holidays from the definition of
"legal holiday."

We intend to make some fiuther changes, which we will circulate as soon as possible.
We will draft proposed language that would cover both physical and electronic inaccessibility of
the clerk's office. We will also give further consideration to the possibilities for dealing with
statutory deadlines. In the meantime, we welcome your comments on the attached.
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1 Rule 6. Computing and Extending Time

2 (a) Computing Time. The following rules apply in computing any time period specified in

3 these rules or in any local rule, court order, or statute.

4 (1) Period Stated in Days or Longer Unit. When the period is stated in days or a

5 longer unit of time,

6 (A) exclude the day of the act, event--or-defaf that triggers the period;

7 (B) count every day, including intermediate Saturdays, Sundays, and legal

8 holidays; and

9 (C) include the last day of the period unless it is a Saturday, Sunday, legal

10 holiday, or - if the act to be done is a filing in court - a day on which

11 the clerk's office is inaccessible. When the last day is excluded, the period

12 continues to run until the end of the next day that is not a Saturday,

13 Sunday, legal holiday, or day when the clerk's office is inaccessible.

14 (2) Period Stated in Hours When the period is stated in hours,

15 (A) begin counting immediatel'r on the occurrence of the act; event-,or-defaut

16 that triggers the period;

17 (B) count every hour, including hours during intermediate Saturdays, Sundays,

18 and legal holidays; and

19 (C) if the period would end at a time on a Saturday, Sunday, legal holiday, or

20 - if the act to be done is a filing in court - a time when day- on whic the

21 clerk's office'is inaccessible, then continue the period until the same time

22 on the next day that is not a Saturday, Sunday, legal holiday, or day when

23 the clerk's office is inaccessible.
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1 (3) "Next Day" Dertned. The "next day" for purposes of (a)(1)(C) and (a)(2)(C) is

2 determined by continuing to count forward when the period is measured after an

3 event and backward when the period is measured before an event.

4 (4) "Last Day" Defined. The last day concludes:

5 (A) (i) for electronic filing, at midnight in the court's time zone; and (ii)

6 for filing by other means, at the closing of the clerk's office or the time

7 designated by local rule, unless

8 (B) (i the court by order in the case sets a different concluding time: or (ii) a

9 paper filing made after the closing of the clerk's office is personally

10 delivered prior to midnight to an appropriate court official.

11 (5 "Legal Holiday"Defined. "Legal holiday" means:

12 (A) the day set aside by statute for observing New Year's Day, Martin Luther

13 King Jr.'s Birthday, Washington's Birthday, Memorial Day, Independence

14 Day, Labor Day, Columbus Day, Veterans' Day, Thanksgiving Day, or

15 Christmas Day; and

16 (B) any other day declared a holiday by the President, Congress, or the state

17 where the district court is located.

18 Committee Note
19
20 Subdivision (a). Subdivision (a) has been amended to simplify and clarify the provisions
21 that describe how deadlines are computed. Subdivision (a) governs the computation of any time
22 period found in a Federal Rule of Civil Procedure, a local rule, a court order, or a statute. A local
23 rule may not direct that a deadline be computed in a manner inconsistent with subdivision (a).
24 See Rule 83(a)(1).
25
26 The time-computation provisions of subdivision (a) apply only when a time period must
27 be computed. They do not apply when a fixed time to act is set. If, for example, a rule or order
28 rquires-th filing is required to be made "no later than November 1, 2007," then the filing is
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1 due on November 1, 2007. But if a --•ul-r order requires that a filing is required to be made
2 "within 10 days" or "within 72 hours," subdivision (a) describes how that deadline is computed.
3
4 Subdivision (a)(1). New subdivision (a)(1) addresses the computation of time periods
5 that are stated in days. (It also applies to time periods that are stated in weeks, months, or years.
6 See, e.g., Rule 60(b).)
7
8 Under former Rule 6(a), a period of 11 days or more was computed differently than a
9 period of less than 1 I days i'v-Oy..or. less. Intermediate Saturdays, Sundays, and legal holidays

10 were included in coniputing the longer periods, but excluded in computing the shorter periods.
11 Former Rule 6(a) thus made computing deadlines unnecessarily complicated and led to
12 counterintuitive results. For example, a 10-day period and a 14-day period that started on the
13 same day usually ended on the same day - and, not infrequently, the 10-day period actually
14 ended later than the 14-day period. See Miltimore Sales, Inc. v. Int'l Rectifier, Inc., 412 F.3d
15 685, 686 (6th Cir. 2005).
16
17 Under new subdivision (a)(1), all deadlines stated in days (no matter the length) are
18 computed in the same way. The day of the aet;, event--rr-defat that triggers the deadline is not
19 counted. ENei' All other days - including intermediate Saturdays, Sundays, and legal holidays
20 i- s are counted, with only one exception:' If the period ends on a Saturday, Sunday, or legal
21 holiday, then the deadline falls on the next day that is not a Saturday, Sunday, or legal holiday.
22 An illustration is provided below, in the discussion of subdivision (a)(3). Where present
23 subdivision (a) refers to the "act, event, or default" that triggers the deadline, new subdivisions
24 (a)(1). (a)(2) and (a)(3) refer simply to the "event" that triggers the deadline; this change in
25 terminology is adopted for brevity and simplicity, and is not intended to change meaning.
26
27 Periods previously expressed as less than 11 days 1-• days.. -- will be shortened as a
28 practical matter by the decision to count intermediate Saturdays, Sundays, and legal holidays in
29 computing all periods. Many of those periods have been lengthened to compensate for the
30 change. See, e.g., [CITE].
31
32 When the act to be done is a filing in court, a day on which the clerk's office is not
33 accessible because of the weather or another reason is treated like a Saturday, Sunday, or legal
34 holiday. The text of the rule no longer refers to "weather or other conditions" as the reason for
35 the inaccessibility of the clerk's office. The reference to "weather" was deleted from the text to
36 underscore that inaccessibility can occur for reasons unrelated to weather, such as an outage of
37 the electronic filing system. Weather can still be a reason for inaccessibility of the clerk's office,
38 and the deletion from the text is not meant to suggest otherwise.
39
40 Subdivision (a)(2). New subdivision (a)(2) addresses the computation of time periods
41 that are stated in hours. No such deadline currently appears in the Federal Rules of Civil
42 Procedure. But some statutes contain deadlines stated in hours, as do some court orders issued in
43 expedited proceedings.
44
45 Under new subdivision (a)(2), a deadline stated in hours starts to run immediately on the
46 occurrence of the at;, event, or defa•t• t that triggers the deadline. The deadline generally ends
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1 when the time expires. If, however, the deadline ends. at a specific time (say, 2:17 p.m.) on a
2 Saturday, Sunday, or legal holiday, then the deadline is extended to the same time (2:17 p.m.) on
3 the next day that is not a Saturday, Sunday, or legal holiday. fPeriods stated in hours are not to be
4 "rounded up" to the next whole hour.1 (Again-,wWhen the act to be done is a filing in court, and
5 inaccessibility of the clerk's office occurs on the day the deadline ends and prior to the time the
6 deadline ends. that da a day on which t-he clerk's offi. is not ae e-ble because of the ... a..i.

7 or ,muit, reason, is treated like a Saturday, Sunday, or legal holiday.)
8
9 Subdivision (a)(3). New subdivision (a)(3) defines the "next" day for purposes of

10 subdivisions (a)(1)(C) and (a)(2)(C). The Federal Rules of Civil Procedure contain both
11 forward-looking time periods and backward-looking time periods. .A forward-looking time
12 period requires something to be done within a period of time after an act; event-r-odefanft. See,
13 e.g., Rule 59(b) (motion for new trial "shall be filed no later than 10 days after entry of the
14 judgment"). A backward-looking time period requires something to be done within a period of
15 time before an act; event,-or-defat. See, e.g., Rule 56(c) (summary judgment motion "shall be
16 served at least 10 days before the time fixed for the hearing"). In determining what is the "next"
17 day for purposes of subdivision (a)(1)(C) (as well as for purposes of subdivision (a)(2)(C)), one,
18 should continue counting in the same direction - that is, forward when computing a forward-
19 looking period and backward when computing a backward-looking period. If, for example, a
20 filing is due within 10 days after an event, and the tenth day falls on Saturday, September 1,
21 2007, then the filing is due on Tuesday, September 4, 2007 (Monday, September 3, is Labor
22 Day). But if a filing is due 10 days before an event, and the tenth day falls on Saturday,
23 September 1, then the filing is due on Friday, August 31.
24
25 Subdivision (a)(4(-3). New subdivision (a)ý(4) defines the end of the last day of a
26 period for purposes of subdivision (a)(1). Subdivision (a)4(3) does not apply to the
27 computation of periods stated in hours under subdivision (a)(2).
28
29 28 U.S.C. & 452 provides that "[aill courts of the United States shall be deemed always
30 open for the purpose of filing proper papers, issuing and returning process, and making motions
31 and orders." A corresponding provision exists in Rule 77(a). Courts have held that these
32 provisions permit after-hours filing so long as the filing is made by locating an appropriate
33 official and handing the papers to that official. See, e.g., Casalduc v. Diaz. 117 F.2d 915. 917
34 (1 st Cir. 1941) (after-hours filer "may seek out the clerk or deputy clerk, or perhaps the judge ).
35 Subdivision (a)(4)(B)(ii) carries forward that view. Some courts have also held after-hours filing
36 to be effective when, for example, the filing is time-stamped and placed in an depository
37 maintained by the clerk's office. See, e.g.. Greenwood v. State of N. Y., Oafice of Menta! Health,
38 842 F.2d 636. 639 (2d Cir. 1988). Under subdivision (a)(4)(A)(ii), methods such as
39 time-stamped placement in a depositor will be effective if a local rule so provides. Such local
40 rules should take into account the difficulties that can arise if a drop box lacks a device to record
41 the date and time when a filing is deposited. See, e.g., In re Biran. 261 B.R. 240, 242 (9th Cir.
42 BAP 2001).
43
44 Subdivision (a)(f5_(4). New subdivision (a).((4) defines "legal holiday" for purposes of
45 the Federal Rules of Civil Procedure, including the time-computation provisions of subdivisions
46 (a)(1) and (a)(2).
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MEMORANDUM

DATE: August 10, 2006

TO: Time-Computation Subcommittee
Reporters to the Standing Committee and Advisory Committees

CC: Judge David F. Levi
John K. Rabiej

FROM: Judge Mark R. Kravitz
Catherine T. Struve

RE: Further Revisions to Time-Computation Template

Thank you for your input on the revised template. Attached is a draft that incorporates
your suggestions. The draft is redlined to show changes from the version circulated on July 26:

0 Subdivision (a)(1) has been revised to reflect the fact that its time-computation approach
applies to periods stated in units longer than days - e.g., weeks, months or years.

* Subdivision (a)(2)(C) has been revised because Ed Cooper pointed out that under the
prior formulation, a filing deadline of 11:17 a.m. on Day 1 would be extended until 11:17
a.m. on Day 2 if, for example, the court's system went down from 1:00 to 5:00 p.m. on
Day 1 (after the deadline was to expire). The new language avoids that problem, but as
Ed has noted it does raise another question: How would this provision treat the filer with
a deadline of 11:17 a.m. who is unsuccessful in her attempts to file because the system is
down from 9:00 to 11:15 a.m. on the relevant day? These problems may clear up,
though, as we proceed to define "inaccessibility."

0 New subdivision (a)(3) defines "next day" in order to clarify how counting backward
works. The proposed 'forward or backward' language in (a)(1)(C) and (a)(2)(C) has
been deleted, and the Note's illustration of forward and backward counting now appears
in the discussion of subdivision (a)(3).

* Subdivision (a)(4)'s definition of "last day" has been revised (as has the Note), to reflect
the fact that courts currently permit after-hours filing if the filer seeks out a court official
and hands the filing to that official in person. Cathie's memo, attached, provides more
details concerning this issue.

* In subdivision (a)(5), the draft no longer deletes state holidays from the definition of
"legal holiday."
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We intend to make some further changes, which we will circulate as soon as possible.
We will draft proposed language that would cover both physical and electronic inaccessibility of
the clerk's office. We will also give further consideration to the possibilities for dealing with
statutory deadlines. In the meantime, we welcome your comments on the attached.
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1 Rule 6. Computing and Extending Time

2 (a) Computing Time. The following rules apply in computing any time period specified in

3 these rules or in any local rule, court order, or statute.

4 (1) Period Stated in Days or Longer Unit. When the-period is stated in days or a

5 longer unit of time,

6 (A) exclude the day of the act, event, or default that triggers the period;

7 (B) count every day, including intermediate Saturdays, Sundays, and legal

8 holidays; and

9 (C) include the last day of the period unless it is a Saturday, Sunday, legal

10 holiday, or - if the act to be done is a filing in court - a day on which

11 the clerk's office is inaccessible. When the last day is excluded, the

12 period continues to run until the end of the next day that is not a Saturday,

13 Sunday, legal holiday, or day when the clerk's office is inaccessible.

14 (2) Period Stated in Hours. When the period is stated in hours,

15 (A) begin counting immediately on the occurrence of the act, event, or default

16 that triggers the period;

17 (B) count every hour, including hours during intermediate Saturdays,

18 Sundays, and legal holidays; and

19 (C) if the period would end at a time on a Saturday, Sunday, legal holiday, or

20 - if the act to be done is a filing in court - a time when day oI -which

21 the clerk's office is inaccessible, then continue the period until the same

22 time on the next day that is not a Saturday, Sunday, legal holiday, or day

23 when the clerk's office is inaccessible.
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1 I "Next Day" Defined. The "next day" for purposes of (a)(l)(C) and (a)(2)(C) is

2 determined by continuing to count in the same direction - forward when

3 computing a forward-looking period and backward when comutinAg a

4 backward-looking period.

5 f4l "Last Day" Defined. The last day concludes:

6 (A) (i) for electronic filing, at midnight in the court's time zone; and (ii)

7 for filing by other means, at the closing of the clerk's office or the time

8 designated by local rule, unless

9 (B) G) the court by order in the case sets a different concluding time; or (ii) a

10 paper filing made after the closing of the clerk's office is personally

11 delivered prior to midnight to an appropriate court official.

12 (5) "Legal Holiday" Defined. "Legal holiday" means:

13 (A) the day set aside by statute for observing New Year's Day, Martin Luther

14 King Jr.'s Birthday, Washington's Birthday, Memorial Day, Independence

15 Day, Labor Day, Columbus Day, Veterans' Day, Thanksgiving Day, or

16 Christmas Day; and

17 (B) any other day declared a holiday by the President, Congress, or the state

18 where the district court is located.

19 Committee Note
20

21 Subdivision (a). Subdivision (a) has been amended to simplify and clarify the provisions
22 that describe how deadlines are computed. Subdivision (a) governs the computation of any time
23 period found in a Federal Rule of Civil Procedure, a local rule, a court order, or a statute. A
24 local rule may not direct that a deadline be computed in a mainer inconsistent with subdivision
25 (a). See Rule 83(a)(1).
26
27 The time-computation provisions of subdivision (a) apply only when a time period must
28 be computed. They do not apply when a fixed time to act is set. If, for example, a rule or rdet
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1 requires-thaa filing is required to be made "no later than November 1, 2007," then the filing is
2 due on November 1, 2007. But if a ui-e o- or-der ieqi-es that a filing is required to be made
3 "within 10 days" or "within 72 hours," subdivision (a) describes how that deadline is computed.
4
5 Subdivision (a)(1). New subdivision (a)(1) addresses the computation of time periods
6 that are stated in days. (It also applies to time periods that are stated in weeks, months, or years.
7 See, e.g., Rule 60(b).)
8
9 Under former Rule 6(a), a period of 11 days or more was computed differently than a

10 period of less than 11 days 10 days or- less. Intermediate Saturdays, Sundays, and legal holidays
11 were included in computing the longer periods, but excluded in computing the shorter periods.
12 Former Rule 6(a) thus made computing deadlines unnecessarily complicated and led to
13 counterintuitive results. For example, a 10-day period and a 14-day period that started on the
14 same day usually ended on the same day - and, not infrequently, the 10-day period actually-
15 ended later than the 14-day period. See Miltimore Sales, Inc. v. Int'l Rectifier, Inc., 412 F.3d
16 685, 686 (6th Cir. 2005).
17
18 Under new subdivision (a)(1), all deadlines stated in days (no matter the length) are
19 computed in the same way. The day of the act, event, or default that triggers the deadline is not
20 counted. Every other day - including intermediate Saturdays, Sundays, and legal holidays - is
21 counted, with only one exception: If the period ends on a Saturday, Sunday, or legal holiday,
22 then the deadline falls on the next day that is not a Saturday, Sunday, or legal holiday. An
23 illustration is provided below, in the discussion of subdivision (a)(3).
24
25 Periods previously expressed as less than I I days + will be shortened as a

26 practical matter by the decision to count intermediate Saturdays, Sundays, and legal holidays in
27 computing all periods. Many of those periods have been lengthened to compensate for the
28 change. See, e.g., [CITE].
29
30 When the act to be done is a filing in court, a day on which the clerk's office is not
31 accessible because of the weather or another reason is treated like a Saturday, Sunday, or legal
32 holiday. The text of the rule no longer refers to "weather or other conditions" as the reason for
33 the inaccessibility of the clerk's office. The reference to "weather" was deleted from the text to
34 underscore that inaccessibility can occur for reasons unrelated to weather, such as an outage of
35 the electronic filing system. Weather can still be a reason for inaccessibility of the clerk's office,
36 and the deletion from the text is not meant to suggest otherwise.
37
38 Subdivision (a)(2). New subdivision (a)(2) addresses the-computation of time periods
39 that are stated in hours. No such deadline currently appears in the Federal Rules of Civil
40 Procedure. But some statutes contain deadlines stated in hours, as do some court orders issued in
41 expedited proceedings.
42
43 Under new subdivision (a)(2), a deadline stated in hours starts to run immediately on the
44 occurrence of the act, event, or default that triggers the deadline. The deadline generally ends
45 when the time expires. If, however, the deadline ends at a specific time (say, 2:17 p.m.) on a
46 Saturday, Sunday, or legal holiday, then the deadline is extended to the same time (2:17 p.m.) on
47 the next day that is not a Saturday, Sunday, or legal holiday. [Periods stated in hours are not to
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1 be "rounded up" to the next whole hour.1 (Agaii,-w__When the act to be done is.•a filing in court,
2 and inaccessibility of the clerk's office occurs on the day the deadline ends and prior to the time
3 the deadline ends, that day a day on which. the clerk's office is not accesi•-l be•.ause of the
4 wuather or aiothu, , aso, , is treated like a Saturday, Sunday, or legal holiday.)

5
6 Subdivision (a)(3). New subdivision (a)(3) defines the "next" day for purposes of
7 subdivisions (a)(1)(C) and (a)(2)(C). The Federal Rules of Civil Procedure contain both
8 forward-looking time periods and backward-looking time periods. A forward-looking time
9 period requires something to be done within a period of time after an act, event, or default. See,

10 e.g., Rule 59(b) (motion for new trial "shall be filed no later than 10 days after entry of the
11 judgment"). A backward-looking time period requires something to be done within a period of
12 time before an act, event, or default. See, e.g., Rule 56(c) (summary judgment motion "shall be
13 served at least 10 days before the time fixed for the hearing"). In determining what is the "next"
14 day for purposes of subdivision (a)(1)(C) (as well as for purposes of subdivision (a)(2)(C)), one
15 should continue counting in the same direction - that is, forward when computing a forward-
16 looking period and backward when computing a backward-looking period. If, for example, a
17 filing is due within 10 days after an event, and the tenth day falls on Saturday, September 1,
18 2007, then the filing is due on Tuesday, September 4, 2007 (Monday, September 3, is Labor
19 Day). But if a filing is due 10 days before an event, and the tenth day falls on Saturday,
20 September 1, then the filing is due on Friday, August 31.
21
22 Subdivision (a)_(-3. New subdivision (a)U4(4" defines the end of the last day of a
23 period for purposes of subdivision (a)(1). Subdivision (a)W(3-) does not apply to the
24 computation of periods stated in hours under subdivision (a)(2).
25
26 28 U.S.C. § 452 provides that "[aill courts of the United States shall be deemed always
27 open for the purpose of filing proper papers. issuing and returning process, and m Lakg ]motions
28 and orders." A corresponding provision exists in Rule 77(a). Courts have held that these
29 provisions permit after-hours filing so long as the filing is made by locating, an aVpropriate
30 official and handing the papers to that official. See, e.g., Casalduc v. Diaz, 117 F.2d 915, 917
31 (1 st Cir. 1941) (after-hours filer "may seek out the clerk or deputy clerk, or perhaps the judge").
32 Subdivision (a)(4)(B)(ii) carries forward that view. Some courts have also held after-hours filing
33 to be effective when. for example, the filing is time-stamped and placed in an depository
34 maintained by the clerk's office. Se e.g.. Greenwood v. State of N.Y., Office of Mental Health.
35 842 F.2d 636, 639 (2dCir. 1988). Under subdivision (a)(4)(A)(ii), such methods will be
36 effective if a local rule so provides. Such local rules should take into account the difficulties that
37 can arise if a drop box lacks a device to record the date and time when a filing is deposited. See,
38 e.g., In re Bran, 261 B.R. 240, 242 (9th Cir. BAP 2001).
39
40 Subdivision (a)(1(4-). New subdivision (a)(5.)4-) defines "legal holiday" for purposes of
41 the Federal Rules of Civil Procedure, including the time-computation provisions of subdivisions
42 (a)(1) and (a)(2).

-4-

107



3-B



Adjusting Time Periods in Specific Rules

In 2005, the Standing Committee created a Time-Computation Subcommittee and
charged it with examining the time-computation provisions found in the Appellate,
Bankruptcy, Civil, Criminal, and Evidence Rules. Judge Mark R. Kravitz chairs the
subcommittee. The Time-Computation Subcommittee has prepared a template that seeks
to establish a uniform approach for counting time.

Each of the Advisory Rules Committees is now reviewing the deadlines and time
periods within its own set of rules for consistency with the template and to ensure that they
are reasonable and clear. The Civil Rules Committee created two subcommittees, A and
B, and assigned them to review the time provisions in specific rules.

The subcommittees have reviewed their assigned rules, conferred on a number of
occasions over the past several months, and arrived at recommendations. The work of the
subcommittees is reflected in. a chart- that identifies time-related rule provisions,
recommends changes, and provides comments,, on the reasons for recommended
changes. Because the Civil Rules Committee has proposed restyled rules, the chart
addresses the text of both the existing and restyled rules.

The subcommittees recommend that time periods of less than 30 days be converted
to 7-day intervals for ease of time computation, but that time periods of 30 days or greater
remain unchanged. The subcommittees concluded that it makes little sense to convert
periods of 60, 90, or 120 days to 7-day intervals, and that the 30-day interval is sufficiently
well established to remain unchanged.

In the course of reviewing various rules, the subcommittees identified time-related
issues that may have implications beyond mere time counting. These issues have been
identified in the "comment" section of the subcommittees' chart and will be discussed,
along with the subcommittees' other proposed changes, at the Civil Rules Committee
meeting in September, 2006.
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Time Project: Rule 6(b)

Rule 6(b) cuts across the topics allocated to Time Computation Subcommittees A and B. In
Style form, Rule 6(b) reads:

(b) Extending Time.

(1) In GeneraL When an act may or must be done within a specified time, the court may,
for good cause, extend the time:

(A) with or without motion or notice if the courtacts, or a request is made, before the
original time or its extension expires; or

(B) on motion made after the time has expired if the party failed to act because of
excusable neglect.

(2) Exceptions. A court must not extend the time to act under Rules 50(b) and (d), 52(b),
59(b), (d), and (e), and 60(b), except as those rules allow.

At least three distinct questions arise from Rule 6(b)(2). None of them involves a distinct
period of days. None is affected by elimination of the Rule 6(a) provision for calculating periods
less than 11 days. None of them should be the occasion for stalling progress on the Time-
Computation project if the subject seems worthy of action but to require more time than is available
within the overall Standing Committee project.

The three questions are these: (1) Should we delete the final words - "except as those rules
allow" - as meaningless? (2) Should courts be given some authority, perhaps quite narrow, to
extend the times set in Rules 50, 52, 59, and 60? (3) If we carry forward the present prohibition on
extending time to act under those rules, should there be a provision somewhere - most likely in
Rule 6 or Rule 58 - expressly authorizing the common tactic of granting a de facto time extension
by deferring entry of judgment?

Delete "except as those rules allow?"

None of the rules listed in Rule 6(b)(2) says anything about extending the time to act.
Suggesting that exceptions are there to be found must waste countless hours of nervous reading and
rereading by lawyers and judges. These words likely carry over from the time when the Civil Rules
governed appeals, then-Rule 73(a) was included in Rule 6(b), and Rule 73(a) allowed an extension
of appeal time for excusable neglect. (See Harris Truck Lines, Inc. v. Cherry Meat Packers, Inc.,
1962, 371 U.S. 215, the origin of the "unique circumstances" doctrine noted below.) They appear
to serve no purpose now. It may be desirable to delete them.

Qualify the 6(b)(2) Prohibition?

At least two related reasons account for the strict approach that distinguishes the time periods
for post-judgment motions from all other time periods in the rules. It is intrinsically important to
move promptly after the district court has so far concluded its proceedings as to enter final judgment.
And these post-judgment motions relate to appeal time ` it is important both that the decision
whether to appeal be made and noticed promptly and that the calculation of appeal time be as clear
as it can be made.

These reasons are counterbalanced by lessons from practice. One important lesson is that
the 10-day periods provided for motions under Rules 50, 52, and 59 are too short in complex cases.
Judges frequently recognize this problem by deferring entry ofjudgment, although at least some feel
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guilty about doing it and others may refuse because deferral seems inconsistent with the premises
of Rule 6(b). Another lesson is that not all lawyers have learned that the relaxed attitude often taken
toward pretrial deadlines is prohibited for post-judgment deadlines. The result may be loss of the
opportunity for post-trial relief. And the result also may be loss of any opportunity to appeal because
appeal time is suspended only by a timely motion under Rules 50, 52, or 59 (ora rule 60 motion filed
no later than 10 days afterjudgment is entered). A third lesson is less distinct. When the trial judge
conspires with a lawyer in misunderstanding - more likely overlooking -- Rule 6(b), in some
"unique circumstances'" the courts have permitted untimely appeals or even, in at least one case, an
untimely Rule 59 motion. [The "unique circumstances" doctrine has evolved to require at least an
untimely motion that, if timely, would suspend appeal time, made while there is yet time to appeal,
and an explicit reassurance by the trial court that the motion is trimely. It is fashionable to express
doubt whether the doctrine survives at all. Somewhat different views of the doctrine are reflected
in4B Federal Practice& Procedure: Civil 3d, § 1168; 16A FP&P: Jurisdiction 3d, § 3950.3, pp. 149-
152 & n. 20; Id., § 3950.4, pp. 181-184.]

Appellate Rule 4(a)(4) and (5) also may seem to cast doubt on the arguments for maintaining
Rule 6(b)(2) in all its strictness. Rule 4(a)(4) allows an extension of appeal time so long as the
motion is made no later than 30 days after the prescribed time expires, and adopts a single
"excusable neglect or good cause" standard without regard to whether the motion was made before
the time expired. Rule 4(a)(5) allows a reopening of appeal time if a would-be appellant did not
receive notice of entry of the judgment or order within 21 days after entry; the motion must be filed
within the earlier of 180 days after entry or 7 days after receiving notice under Civil Rule 77(d). (A
party anxious to have a clear cut-off of appeal time can serve notice of the entry, reducing the
potential for an unwelcome surprise.)

The history of continually revising Appellate Rule 4(a) suggests that .any further
consideration of the relationships between post-judgment motions and appeal time should be
addressed in the Civil Rules. As the Committee's recent encounter with the intersection of Rules
54(d)(2), 58(c)(2), and Appellate Rule 4(a) shows, Rule 4(a) has been pushed about as far as it can
go. If there is to be any change, it is better accomplished by directly addressing the Civil Rules time
provisions.

Direct consideration of the Civil Rules time provisions has the additional advantage of
focusing directly-on the central question: is it Wise to soften the strict 10-day time limit provided in
Rules 50, 52, and 59, or the strict 1-year limit set for some Rule 60(b) motions?

Without offering any judgment on the wisdom of making any change, two approaches may
be sketched.

The first approach would amend Rule 6(b)(2) (as it will be). The most sweeping revision
would be to abrogate paragraph (2), bringing the post-judgment motion time periods within the
general power to extend the time for good cause. A somewhat less sweeping revision would invoke
the general good-cause test, but require that the motion to extend be made within the original period
provided by Rule 50,52,59, or 60. Still less sweeping authority could be conferred by allowing only
one extension, and by providing an express outer limit - for example, the court may grant only one
extension for no more than 14 days. An additional restriction could be imposed by adopting a
standard higher than "good cause." (Examples of standards in other rules include Rule 16(e)
"manifest injustice"; Rule 26(b)(3) "substantial need" and "undue hardship"; Rule 26(b)(4)
"exceptional circumstances" - also in new Rule 37(f).) Any of these approaches is easily drafted.

Rule 58 Provision To Delay Entry of Judgment?

An alternative approach would amend Rule 58 to recognize authority to defer entry of
judgment in order to defer the start of the time periods for post-judgment motions. This approach
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likely would be limited to Rules 50, 52, and 59. There is no apparent reason to worry about end-of-
trial pleas to extend the "reasonable time" for a Rule 60(b) motion, not even the varieties subject to
the limit of "no more than a year." The provision might look something like this, again using the
Style Rule:

(e) Cost or Fee Awards. Ordinarily, the entry of judgment may not be delayed, nor the time for

appeal extended, in order to tax costs or award fees. But:

(A) the court may Nfor good cause] defer entr of judgment in order to delay commencement
of the time to move under Rules 50(b) and (d), 52(b), and 59(b) and (e), or to act
under Rule 59(d); and

MJ__ the court may act before a notice of appeal has been filed and become effective to order
that the motion have the same effect under Federal Rule of Appellate Procedure
4(a)(4) as a timely motion under Rule 59.

Committee Note

Rules 50, 52, and 59 require that postjudgment motions be filed no later than 10 [14] days
after entry of judgment. Rule 6(b)(2) prohibits any extension of those periods. Strict adherence to
these periods is important to assure prompt conclusion of all trial-court proceedings after completion
of the trial and the factfinding process. Strict adherence also is important to assure clear integration
with the specific time limits established by Rule 4, Federal Rules of Appellate Procedure.

Some cases arise, however, in which prompt entry of judgment means that the 10[ 14]-day
period is too brief to prepare an effective motion under Rule 50, 52, or 59, or for the court to act
without motion under Rule 59(d). Rule 58(e) is amended to allow a court to defer entry ofjudgment
in order to delay commencement of the 10-day period. The need to defer is most likely to arise after
a relatively long trial and in cases of factual complexity. But other circumstances also may justify
deferred entry of judgment- For example, even modem recording techniques may not ensure that
a trial transcript is immediately available[, perhaps because of the cost of expedited preparation].
[In all circumstances, the good-cause test should be administered in light of the need to proceed as
promptly as possible to final completion of all trial-court proceedings.]

Relation to Appellate Rules

Revision of either Rule 6(b) or Rule 58 does not seem to entail any need to modify the
Appellate Rules.. Appellate Rule 4(a) suspends appeal time "[i]f a party timely files in the district
court" a motion under Rule 50(b), 52(b), to alter or amend under Rule 59, or for a new trial under
Rule 59. An amended Rule 6(b) would affect the timeliness of these motions, but would not mean
that an untimely motion suspends appeal time. An amended'Rule 58 would be even more indirect.
(The integration of Rule 4(a)(4)(iv) and (v) with Rules 50 and 59 is slightly indirect but effective.
There is no explicit reference to present Rule 50(c)(2), to become 50(d), but that rule refers to a new-
trial motion as one under Rule 59. Nor is there any explicit reference to Rule 59(d), but Rule 59(d)
requires that a trial judge acting without motion actually order a new trial within 10[14] days from
entry ofjudgment; there is no need to provide for setting a new appeal period to run from disposition
of a "motion.")

Appellate Rule 26(b)(1) prohibits an extension of the time to file "a notice of appeal (except
as authorized in Rule 4)." Again, amendment of Rule 6 or Rule 58 would not affect this provision.
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MEMORANDUM

DATE: August 9, 2006

TO: Judge Mark R. Kravitz

FROM: Catherine T. Struve

RE: 28 U.S.C. § 452, cognate rules, and the definition of "last day"

28 U.S.C. § 452 provides that "[a]ll courts of the United States shall be deemed always
open for the purpose of filing proper papers, issuing and returning process, and making motions
and orders." Corresponding provisions exist in the Bankruptcy,1 Civil2, Criminal3 and Appellate4

Rules. During the time-computation subcommittee's July 31 conference call, the question was
raised whether the "courts always open" provisions bear upon the time-computation definition of
the end of the "last day."

A quick survey of treatises and caselaw discloses divided authority concerning the effect
of such provisions on whether a litigant can timely file after the closing of the clerk's office, and
if so, how. Cases that focus on this issue generally separate into two camps: those that require
the after-hours filer to find a court official to whom to hand the papers, and those that pennit the
after-hours filer to place the papers in the court's night depository or even in another location
within the court's custody. The majority of treatises (including Federal Practice and Procedure)
take the former view, though Moore's argues that putting the papers in a designated depository
should work. It is notable that none of these discussions grounds its conclusions in an, argument
concerning the intent behind Section 452; this is unsurprising, since there is no indication that the
statute or its predecessors was designed to address the issue. This brief survey of authorities
indicates that a time-computation provision defining the end of the "last day" could bring clarity
to this murky area and would not contravene a discernable statutory purpose.

Bankruptcy Rule 5001(a) provides: "The courts shall be deemed always open for the

purpose of filing any pleading or other proper paper, issuing and returning process, and filing,
making, or entering motions, orders and rules."

2 Civil Rule 77(a) provides: "District Courts Always Open. The district courts shall be

deemed always open for the purpose of filing any pleading or other proper paper, of issuing and
returning mesne and final process, and of making and directing all interlocutory motions, orders,
and rules."

3 Criminal Rule 56(a) provides': "In General. A district court is considered always open
for any filing, and for issuing and returning process, making a motion, or entering an order."

4 Appellate Rule 45(a)(2) provides in relevant part: "When Court Is Open. The court of
appeals is always open for filing any paper, issuing and returning process, making a motion, and
entering an order."
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The statutory and rules provisions. The predecessors of Section 452 date back to 1842.'
In 19tU-century treatises, predecessor provisions are mentioned sometimes in the course of
discussions concerning the terms of court,6 and sometimes during discussions of jurisdiction.7

Both contexts suggest that the purpose of courts-always-open provisions was to address the
power of the courts to act.8 This was the view taken in the House Report concerning the 1948
legislation that codified the present Section 452: "The phrase 'always open' means 'never closed'
and signifies the time when a court can exercise its functions. With respect to matters
enumerated by statute or rule as to, which the court is 'always open,' there is no time when the
court is without power to act."9

s Section 5 of the Act of August 23, 1842, 5 Stat. 517, 518, provided in part:

That the district courts as courts of admiralty, and the circuit courts as courts of
equity, shall be deemed always open for the purpose of filing libels, bills,
petitions, answers, pleas, and other pleadings, for issuing and returning mesne and
final process and commissions, and for making and directing all interlocutory
motions, orders, rules, and other proceedings whatever, preparatory to the hearing
of all causes pending therein upon their merits.

This provision (a predecessor to Revised Statutes § § 638 and 574) was mirrored in EquityRule 1
of the Rules of Practice for the Courts of Equity of the United States, January Term 1842.

6 See, e.g., Horace Andrews, Manual of the Laws and Courts of the United States, and of

the several States and Territories 9 (1873) (in a section discussing the "terms of the courts of the
United States," noting that "[t]he circuit courts, as courts of equity, are always open for the
purpose of filing pleadings, issuing and returning process and commissions, and for interlocutory
proceedings').

7 See, e.g., Robert Desty, A Manual of Practice in the Courts of the United States 51 (5'f
issue 1881) (section on "Courts always open for certain purposes" listed under the topic heading
"Circuit Courts - Jurisdiction"); George W. Field, A Treatise on the Constitution and
Jurisdiction of the Courts of the United States 146 (1883) (discussing fact that "circuit courts...
are always open" in chapter on jurisdiction).

See John M. Gould and George F. Tucker, Notes on the Revised Statutes of the United

States 89 (1889) (observing with respect to Rev. St. § 574 that "while common-law judges
properly exercise their authority only when holding a court, and have no power to sit in vacation,
yet courts of equity are always open, the chancellor's authority being personal.., and capable of
exercise equally in term time and in vacation"); cf. Horn v. Pere Marquette R. Co., 151 F. 626,
635 (C.C. E.D. Mich. 1907) ("The power of a United States judge to do chamber business is in
large part ascribable to the statutory provisions of section 638, Rev. St .... , whereby Circuit
Courts are declared to be always open for the transaction of certain business .....

9 H. Rep. No. 308, 80h Cong., 1st Sess., A52 (1947). The legislative history of the 1963
amendments to Section 452 corroborates the view that the provision was designed to address the
question of when courts have the power to act. See S. Rep. No. 88-547, 1963 U.S.C.C.A.N. 996,
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The advisory committee notes to the relevant Rules generally do not indicate the purpose
of the courts-always-open provisions, other than to say that the provisions correspond in
substance to Section 452.10

The divided caselaw. Some caselaw indicates that "courts always open" provisions allow
a litigant to file after the closing of the clerk's office11 so long as the litigant can find an
appropriate court official12 to receive the papers after hours."3 Thus, for example, the First
Circuit cited Civil Rule 77(a) for the principle that "A person wishing~to file a notice of appeal

997 (1963) ("[T]he requirement [of] holding formal periodic terms by the district courts no'
longer serves a useful purpose and... those statutory requirements should be eliminated.").

10 See Civil Rule 77, 1937 advisory committee note (rule states substance of Section
452); see also Bankruptcy Rule 5001, 11983] advisory committee note (rule is drawn-from Civil
Rule 77); Criminal Rule 56, 1944 advisory committee note (stating that relevant part of rule is
drawn from Civil Rule 77, and noting "policy of avoiding the hardships consequent upon a
closing of the court during vacations").

"• One district court, though, suggested that reliance on such an interpretation would be
risky. Holding that Civil Rule 6(a) applied to the statute of limitations for a Jones Act claim (so
that the last day of the period, falling on a Sunday, should be extended to the following Monday),
the court rejected the argument that Civil Rule 77(a)'s "courts always open" provision would
satisfactorily address such a situation: "Theoretically, the putative litigant might hunt up a Judge
of this Court or the Clerk at his residence or elsewhere and file with one of them. But I think it
unfair that substantial rights should depend upon the doubtful contingencies which may arise in
the attempt to do so." Rutledge v. Sinclair Refining Co., 13 F.R.D. 477, 479 (S.D.N.Y. 1953).

12 An early case indicated that the judge is not such an appropriate official: In In re

Gubelman, 10 F.2d 926, 929 (2d Cir. 1925), modified on other grounds, Latzko v. Equitable
Trust Co. of New York, 275 U.S. 254, 257 (1927), the Second Circuit interpreted "filing" (for
purposes of a statutory provision concerning bankruptcy) to require presentation to the court
clerk: "A paper is not filed by presenting it to the judge. He has no office in which papers are
filed and permanently preserved. A paper in a case is not filed until it is deposited with the clerk
of the court, for the purpose of making it a part of the records of the case." But see, e.g., Civil
Rule 5(e) ("The filing of papers with the court as required by these rules shall be made by filing
them with the clerk of court, except that the judge may permit the papers to be filed with the
judge, in which event the judge shall note thereon the filing date and forthwith transmit them to
the office of the clerk... .

13 At least one early case applied this principle to determine whether a diversity action
was filed within the relevant state statute of limitations. See Hagy v. Allen, 153 F.Supp. 302,
305 (E.D. Ky. 1957) (citing Civil Rule 5(e) and rejecting defendants' argument "that since the
complaints we[re] filed [with the clerk at her home] and not at the office that they were not
properly filed on December 31"). Hagy, of course, predates the Supreme Court's holding that
Civil Rule 3 (providing that an action is commenced by filing complaint) is not "intended to toll
a state statute of limitations." Walker v. Armco Steel Corp., 446 U.S. 740, 750 (1980).
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after closing hours on the last day may seek out the clerk or deputy clerk, or perhaps the
judge. . . , and deliver the notice to him out of hours. The notice of appeal would then be filed
within the statutory period." Casalduc v. Diaz, 117 F.2d 915, 917 (1 st Cir. 1941); see also
McIntosh v. Antonino, 71 F.3d 29, 35 n.5 (1st Cir. 1995) (citing Casalduc for proposition that
"[aifter hours, papers can validly be filed by in-hand delivery to the clerk or other proper
official"; noting that "some clerks' offices reportedly have established so-called 'night
depositories' to accommodate after-hours filings"; and declining to decide whether an item is
filed at the time it is placed in such a depository after hours). 14

Other cases are yet more liberal, and provide that the "courts always open" provisions
mean that filing has been effected when litigants to leave the papers at the clerk's office (or
another place designated by the clerk's office, such as •apost '•ffice box) even if no one from the
clerk's office is there to receive it at that time.' 5

14 Likewise, a district court considering a case in which the statute of limitations ran out

on a Sunday and the litigant's representative "arrived at the office of the clerk of this court, as he
says, at 12:15 P.M. [on Saturday] only to find it closed," observed that the suit "could have been
filed on [that]*Saturday..., with any judge of the court." Rose v. United States, 73 F. Supp.
759, 760 & n.1 (E.D.N.Y. 1947). See also In re Asher Development III, Inc., 143 B.R. 788, 788-
89 (D. Colo. 1992) ("Although there is no explicit local bankruptcy rule on point, custom allows
an attorney to make prior arrangements to file tardy pleadings with the clerk of a court at a
convenient location outside of normal business hours."); In re Peacock, 129 B.R. 290, 291
(Bankr. M.D. Fla. 1991) (in rejecting argument that filing could not have been accomplished on a
Sunday, citing Bankruptcy Rule 5001 for proposition that "that the clerk and the court are always
available to accept filings, even at their homes"); Greeson v. Sherman, 265 F. Supp. 340, 342
(W.D. Va. 1967) (interpreting Civil Rules 3 and 5(e) and holding that filing was effective at the
time that "plaintiffs complaint was delivered to the home of the Deputy Clerk on the night of
December 30, 1966 by plaintiffs counsel"); Muse v. Freeman, 197 F. Supp. 67, 69-70 (E.D. Va.
1961) ("Irrespective of the validity of the order closing the Clerk's Office to the public on
Saturdays, the evidenceis clear that deputy clerks, whenever called upon to do so, will accept
legal documents for filing on Saturdays. Moreover, the Judge is generally available in his office
on Saturdays due to the congested docket prevailing in this area. That the present action could
have been filed on Saturday, April 23, 1960, cannot be denied.").

15 See, e.g., Greenwood v. State of N.Y., Office of Mental Health (OMH), 842 F.2d 636,

639 (2d Cir. 1988) (holding that time-stamped deposit of Section 1983 complaint in court's night
depository box constituted filing for purpose of statute oflimitations); Freeman v. Giacomo
Costa Fu Andrea, 282 F. Supp. 525, 527 (E.D. Pa. 1968) (reasoning "that if plaintiffs messenger
had deposited the complaint in the clerk's mail-slot or slipped it under the door of the clerk's
office, as soon as he arrived at the courthouse, the action would have been 'commenced' during
decedent's lifetime"); see also Johansson v. Towson, 177 F. Supp. 729, 731 (M.D. Ga. 1959)
(holding that "the receipt by the Deputy Clerk of these complaints in his Post Office Box in the
early morning hours of Saturday, August 23, constituted a sufficient filing of these suits prior to
midnight of the following day, notwithstanding the fact that the Clerk did not open the box until
8:30 a.m. on Monday, August 25"); Johnson v. Esso Standard Oil Co., 181 F. Supp. 431, 433-34
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The treatises. Almost all the treatises that I surveyed take the view that if the clerk's
office is closed the litigant must find an appropriate court official and deliver the papers to that
person. See, e.g., Wright, Miller & Marcus, 12 Fed. Prac. & Proc. Civ.2d § 308J (as updated
2006) (courts-always-open provision "does not mean that the office of the clerk of the court must
be physically open at all hours or that the filing of papers can be effected by leaving them in a
closed or vacant office. Under Rule 5(e) papers may be filed out of business hours by delivering
them to the clerk or deputy clerk or, in case of exceptional necessity, the judge").1 6 Moore's
Federal Practice notes that "[h]andmig over papers to the clerk may take place at the clerk's office
or home," and warns that "[1]eaving papers under the doorof the clerk's office after the office is
closed has, in the past, been held to be insufficient to constitute filing." Mary P1 Squiers, 1-5
Moore's Federal Practice - Civil §ý 5.30. The treatise argues, however, that in light of Civil Rule
77(a), "the placement of papers in a night depository hbox maintained exclusively by the clerk"
ought to be held "sufficient to constitute filing as of that date for statute of limitations purposes."
Id.1

7

(W.D. Pa. 1960) (finding that complaint "was... placed in the Clerk's post office box on
November 24, 1958, after 2:30 p.m. and before 5:00 p.m., and... picked up by the Clerk's office
the following day," and holding that "the delivery of this complaint to the Clerk in his post office
box on Monday, November 24, 1958, constituted a filing of the complaint and commencement of
plaintiffs' action on that day"). Another case relied on a "courts always open" provision to hold a
5:55 p.m. filing timely; since the court did not specify that the litigant sought out a court official
at that hour, this may have been a case in which the litigant simply dropped off the papers at the
clerk's office. See In re Warren, 20 B.R. 900, 902 (Bankr. D. Me. 1982).

16 See also David G. Knibb, Federal Court of Appeals Manual § 7.3 (4th ed., updated

through 2006) ("The desperate appellant can still meet the deadline after the clerk's office has
closed on the last day by personally delivering the notice to the clerk, together with the
prescribed filing fee."); 8 Federal Procedure, Lawyers' Edition § 20:330 (database updated
through June 2006) ("There is some authority that, if a deadline is approaching and the clerk's
office is closed, a party wishing to file a paper must seek out the clerk and place the paper in his
actual custody.") (citing Casalduc); Lawrence R. Ahem, III & Nancy Fraas MacLean,
Bankruptcy Procedure Manual § 5001:01 (2006 ed.) (citing Bankruptcy Rules 5001 and 5005(a)
and stating that "[fliling is accomplished during non-business hours by personal delivery to either
the clerk or the judge of the court where the case under the Code is pending"); Suzanne L. Bailey
et al., 36 C.J.S. Federal Courts § 488 (database updated May 2006) ("A notice of appeal may be
filed on the last day after the closing hours of the clerk's office by seeking out the clerk or deputy
clerk and delivering the notice of appeal to him or her...

17 One treatise seems to go further than Moore's, suggesting that when an official cannot

be found to receive the papers in person, the "&ourts always open" provision permits the litigant
to deliver the papers to the closed office:

The fact that the clerk's office is physically closed should not deter a party from
taking steps to file papers either by slipping or sliding the papers under the door of
the clerk's office, by leaving the papers in the clerk's mail slot or post office box,
by delivering the papers to the clerk at his or her home, or by delivering the papers
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to the judge. And, if the clerk's office is open but there is no one present to
receive the papers, the papers may be left in his or her office.... When papers
are "filed" but are not physically handed over to the proper official, counsel
should, at the earliest opportunity, call the clerk of court to inform him or her
about such "filing" to insure that the papers are not lost or misplaced; otherwise
the papers might not be considered "filed," at least in those jurisdictions where
"filing" requires delivery of the paper into the actual custody of the proper official.

8A Federal Procedure, Lawyers' Edition § 22:24 (database updated June 2006).
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Rule 30(b)(6)

Concerns about Rule 30(b)(6) were first raised by the New York State Bar Association.
A Subcommittee was formed to investigate and evaluate concerns about this rule. The
Subcommittee has concluded that going forward with arnendments to this rule is not indicated at
this time, although the work product concerns raised by the discussion of Rule 30(b)(6) might
prove significant in connection with ongoing consideration of issues raised by Rule 26(a)(2),
which is also on the agenda for this meeting. This memorandum is designed to report on the
Subcommittee's conclusions.

By way of background, an initial examination of Rule 30(b)(6) issues occurred during the
Committee's Fall 2005 meeting in Santa Rosa. At that time, the Committee received an
extensive presentation on the subject from David Bernick,who recently finished his term as a
member of the, Standing Committee. One idea that was suggested was to limit Rule 30(b)(6)
depositions to identifying sources of proof. After the Fall 2005 meeting, the Subcommittee
circulated an invitation to comment on Rule 30(b)(6) to a number of bar groups and received a
significant number of very thorough, and thoughtful responses. Altogether, this assistance has
been very valuable to the Subcommittee in evaluating the possible need to proceed with
amendment proposals for this rule. One thing that has become clear is that Rule 30(b)(6) can be,
as its framers hoped, a valuable tool for gathering information possessed by an organizational
litigant.

During the Committee's Spring meeting, the Committee had before it a lengthy
memorandum evaluating a number of possible areas for amendment. By that time, research into
the original adoption of Rule 30(b)(6) had shown that it was intended from the outset to go
beyond locating sources of proof, and there was no support among the bar groups that responded
to the Subcommittee's request for comment for imposing such a limitation on the rule. Based on
the discussion at the meeting, the conclusion was that further discussion of possible amendments
would not be worthwhile for a number of the other areas identified -- the scope, timing, or
number of depositions, amending the rule to state (as the courts have uniformly held) that the
organization has a duty to prepare the witness, or commanding that the "most knowledgeable"
person be the one designated by the corporation. At the end of that discussion during the
Committee's May meeting, however, the conclusion was that the Subcommittee should give
further attention to three topics that were raised -- addressing the "judicial admission" issue in the
rule, providing for supplementation of Rule 30(b)(6) deposition testimony, and addressing work
product concerns.

The Subcommittee therefore met by conference call to evaluate the need for further action
on these three topics. That conference led to the conclusion that no further effort on these topics
is presently indicated.

Judicial admissions: The judicial admissions concern was certainly one of the major
issues that emerged from the commentary and discussion. But the nature of that concern was not
uniform. For some, the concern was that judges too infrequently imposed preclusion as a
sanction on organizations for failure adequately to prepare their representatives, thereby
undercutting the value of 30(b)(6) depositions due to frequent failures to prepare witnesses
adequately. For others, the concern was that some judges have inappropriately precluded
organizational parties from offering any evidence that varied from the deposition responses given
by their Rule 30(b)(6) representatives, perhaps even when the representative's testimony was "I
don't know" and the evidence being offered came from outside the organization (and therefore
was not information "reasonably available to the' organization" within the rule).

Although it seemed that no group or Committee member favored treating all testimony in
Rule 30(b)(6) depositions as a judicial admission, the Subcommittee concluded that it would be
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more prudent not to proceed with an amendment to address this issue. For one thing, a rule
provision would have to condition a prohibition on use of the preclusion power on full
preparation of the witness. Surely judges must continue to have the power to use preclusion as a
sanction for obstructive failure to comply with the preparation requirements of the rule.
Explaining in a rule or Committee Note exactly what such preparation should entail might itself
prove a challenge, however. And any action by the Committee might disturb the caselaw on the
nature of the duty to prepare the representative.

At the same time, it was not clear that judges had used preclusion in a way inconsistent
with what an amendment would seek to accomplish. To the contrary, the courts seem to be going
in the right direction and eschewing a strong version of judicial admission treatment. In
particular, preclusion rulings appear rare, and those that are made. appear to result from the
organization's failure to prepare its witness as the rule requires. Should this pattern in judicial
decisions change, there could be a reason to revive attention to the judicial admission issue under
Rule 30(b)(6). But for the present there appear to be at least two Court of Appeals decisions
consistent with the desired approach, and little or no district court caselaw actually supporting a
rigid judicial admissions approach.

Supplementation: The idea of amending Rule 26(e) to provide for supplementation of
Rule 30(b)(6) depositions was offered largely as an alternative technique for dealing with
concerns about judicial admission treatment. Given the conclusion that the judicial admission
concern itself does not seem pressing, there appeared little need to continue with consideration of
a Rule 30(b)(6) provision in Rule 26(e), for the possible positive effects seemed debatable. And
there might be negative effects. Given the concern that organizations may shirk their obligation
to prepare their representatives', a rule change that might be read to permit the witness to say "I
don't know, but I'll get back to you" could be a move in the wrong direction. To add specific
reference to Rule 30(b)(6) depositions to Rule 26(e) would mean treating them differently from
all other depositions; while they have some distinctive features, this does not seem warranted at
this time. Moreover, adding them to Rule 26(e) could prompt concerns like the ones articulated
in regard to the judicial admission topic because such a change to Rule 26(e) could make the
exclusionary provisions of Rule 37(c)(1) applicable to any information not provided by the Rule
30(b)(6) witness. Accordingly, the supplementation idea is to be shelved, although later
developments reviving concerns about judicial admissions might be a reason for further
consideration of this issue.

Work Product: This concern was mentioned by some, but did not seem a widespread
one. Nonetheless, the issues about inappropriate intrusion into the interaction between the
lawyer and the witness, and inquiry about counsel's analysis of the cases, both seem similar to
concerns raised about disclosure of interaction between lawyers and expert witnesses under Rule
26(a)(2). Those Rule 26(a)(2) issues have been referred to the Subcommittee, and the best
treatment of the analogous concerns under Rule 30(b)(6) seems to be to keep the Rule 30(b)(6)
concerns "on hold" during consideration of the Rule 26(a)(2) issues. Depending on how the
consideration of Rule 26(a)(2) evolves, further attention to the analogous concerns under Rule
30(b)(6) may be warranted.
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Rule 26(a)(2) Issues

The purpose of this memorandum is to introduce the issues that have been raised regarding
Rule 26(a)(2), which was added to the rules in 1993. These issues fall into three categories: (1) The
exemption from the report requirement in Rule 26(a)(2)(B) for regular employees of a party or others
who have not been "specially employed" to provide expert assistance in preparation of the litigation;
(2) The question whether core work product or otherwise privileged material provided to a testifying
expert must be disclosed in such a report; and (3) The question whether the expert's draft reports
and/or notes must be disclosed.

Background on Expert Discoveq

A starting point is to revisit the background for the current expert discovery rules that existed
before Rule 26(a)(2) was adopted in 1993.

Before 1970, there was very limited discovery regarding testimony from expert witnesses.
The idea was that "[t]he expert, unlike an ordinary witness, has no unique knowledge. That is, the
other side, at least in theory, can obtain the same information merely by engaging an expert of its
own. Hence, it may be argued that a lawyer could want to obtain information from his adversary's
expert only to avoid doing any preparation himself, and to save his client considerable expense.
Ultimately this could lead to a deterioration in case presentation and lower the standards of the bar
generally." Friedenthal, Discovery and Use of an Adverse Party's Expert Information, 14 Stan. L.
Rev. 455, 482-83 (1962). Thus, the starting (and seemingly current) point is that discovery or
disclosure regarding experts is not warranted merely because it could provide information bearing
on the case; a party could not use expert discovery to build its case.

The problem, however, was that the opposing party needed information to prepare to cross-
examine the expert. The courts began authorizing some discovery for this purpose, and the practices
diverged in different places. According to John Frank, who was on the Advisory Committee when
expert discovery rules were added to the Civil Rules, the practice in the West-was to allow discovery
rather freely, while in the East expert discovery was frowned upon. McLaughlin, Discovery and
Admissibility of Expert Testimony, 63 Notre Dame L. Rev. 760, 764 (1988) (quoting John Frank).
These regional differences are worth noting because they may endure to this day.

The discovery revisions in 1970 therefore included a compromise measure regarding expert
discovery. Rule 26(b)(4)(A) thus provided that, by interrogatory, a party could compel the other side
to identify expert witnesses who would testify and to "state the subject matter on which the expert
is expected to testify, and to state the substance of the facts and opinions to which the expert is
expected to testify and a summary of the grounds for each opinion." That was the only expert
discovery provided as a matter of right, although Rule 26(b)(4)(A) went on to say that the court could
order further discovery (often by deposition of the expert) on motion. Again, it seems that the
practice in different places diverged; in the New York area expert depositions were reportedly rare,
while in the West they were customary. Thus, Judge Schwarzer, reflecting the western view,
reported in 1987 that "experts who are prospective witnesses are normally produced for deposition
by the opposing party as a matter of course." Schwarzer, Guidelines for Discovery, Motion Practice
and Trial, 117 F.R.D. 273, 276 (1987).

An additional strand regarding examination of expert witnesses comes from the Federal
Rules of Evidence. Fed- R. Evid. 803(18) now provides a hearsay exception for use of a "learned
treatise." Before the adoption of this rule an expert witness could not be asked about what a book
said unless he or she testified to having relied on it. And there was often great difficulty in obtaining
the admission that the expert actually relied on a given book. Now the questioner has a multitude
of ways to show that something is a learned treatise and need not show that the witness relied on it
to use it in examining the witness.
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Against this background, the expansion of expert discovery in 1993 was a significant further
breakthrough. It is worth recalling that 1993 was a year of great controversy about discovery
amendments. The initial disclosure requirement of Rule 26(a)(1), in particular, was the object of a
veritable firestorm of criticism. The Advisory Committee eventually went forward with it, but with
an opt-out provision. Despite that, there was a broad effort in Congress to excise it from the
amendment package. The administration supported this effort. Both business group lobbyists and
civil rights group lobbyists favored the legislation excising this provision (the latter mainly because
the legislation also overturned numerical limitations on depositions and interrogatories). The House
unanimously passed this legislation, and it would have been adopted by unanimous consent in the
Senate and signed by the President but for the opposition of one Senator. Due to that Senator's
refusal to consent to suspending the rules, the legislation failed and the rules went into effect as
written.

The point of this digression is that one could make a good argument that 26(a)(1) was really
a paper tiger, and that the big deal in the amendments package was 26(a)(2), along with the change
to Rule 26(b)(4)(A), which got virtually no attention in the hoopla about other discovery rule
changes. Since 1993, there has been a lot of litigation about 26(a)(2), and one might say it proved
to be a real tiger. Maybe the time to look carefully at how it has worked is upon us.

One major feature of the 1993 amendments is that Rule 26(b)(4)(A) now makes depositions
of expert witnesses automatically available (although usually postponed until after the expert report
is prepared). A second major feature is that Rule 26(a)(2)(A) requires disclosure of the identity of
"any person who may be used at trial to present evidence under Rules 702, 703, or 705 of the Federal
Rules of Evidence" 90 days before trial unless another date is set; no longer must interrogatories be
submitted for that purpose. A third major feature is that Rule 26(a)(2)(B) also requires a very
detailed report from the expert witness, a requirement backed up with the simultaneous adoption of
Rule 37(c)(1) on exclusion of information that was not disclosed as required to be disclosed. But
as discussed in (1) below, that report requirement (and the attendant delay in deposition) does not
apply if the expert witness is a regular employee of a party who does not normally provide expert
testimony or is a witness who was not "specially employed" to provide it in this case. A fourth
major feature of the rule is that it says the report should "contain a complete statement of ** the
data or information considered by the witness in forming the opinions." Thus, the report was not
limited to what the witness relied upon. Finally, the Committee Note said with regard to this
disclosure requirement:

Given this obligation of disclosure, litigants should no longer be able to argue that materials
furnished to their experts to be used in forming their opinions -- whether or not ultimately
relied upon by the expert -- are privileged from disclosure when such persons are testifying
or being deposed.

This feature gave rise to what is considered in (2) below -- a dispute about whether certain "core"
work product or other confidential materials provided to testifying expert witnesses should be subject
to disclosure. In the background is the further issue raised in (3) below -- whether the expert's draft
reports, working papers, etc. should be subject to disclosure because-they also indicate what the
witness considered.

The 1993 amendments to the Civil Rules thus ushered in a brave new world of expert
discovery, particularly in places (reportedly including New York) where it had been quite
circumscribed before. Many challenges were brought to the adequacy of expert reports, and in some
instances expert witnesses were not allowed to testify, or were not allowed to testify to certain things,
because their reports were not adequate. See 8A Fed. Prac. & Pro. § 2289.1 at n.3 (Supp. 2006)

206



26A2907.wpd 3 26(a)(2) issues

(describing cases). Efforts to supplement such reports at the last minute were sometimes rebuffed
on the ground that it was unfairly late to introduce new theories or conclusions.

A final piece of the present situation came with the 2000 amendment. of Fed. R. Evid. 701
to say that "lay opinion" testimony should not be allowed when the opinion was "based on scientific,
technical, or other specialized knowledge within the scope of Rule 702." The Committee Note
explains that this amendment was designed to defeat attempts to proffer an expert witness in "lay
witness clothing." Although the main objective of the amendment was to ensure that the judge
would act as a "gatekeeper" regarding such testimony, it also had significance for discovery
obligations. Rule 26(a)(2) is phrased in terms of whether testimony is offered under Rules 702 et
seq. The Fed. R. Evid. 701 change made it clearer that testimony offered by one who was partly (or
mainly) a "fact" witness might still be subject to disclosure requirements, at least to the extent of
identifying the person as one who would provide testimony under Fed. R. Evid. 702. The Committee
Note to Rule 701 recognized that, "[b]y channelling testimony that is actually expert testimony to
Rule 702, the amendment also ensures that a party will not evade the expert witness disclosure
requirements set forth in Fed. R. Civ. P. 26 and Fed. R. Crim. P. 16."

(1) Exemption from report requirement
for some employees

Mickum & Hajek, Guise, Contrivance, or Artful Dodging?: The Discovery Rules Governing
Testifying Employee Experts, 24 Rev. Lit. 301 (2004), strongly argues that the exemption from the
report requirement in current Rule 26(a)(2)(B) for employees who do not ordinarily testify as expert
witnesses should be removed. In large measure the authors' premise is that, even with the right to
take the deposition of such people, this exemption creates an unfair playing field. Thus, the article
stresses "the importance of an expert report 'to a meaningful deposition" and asserts that "it is
difficult to argue that an attorney deposing an expert without a report that sets forth the expert's
opinions and data considered by an expert is not disadvantaged." Id. at 316. Contrasting what was
available before 1993 -- no right to a deposition and only a very sketchy interrogatory answer -- one
could raise questions about whether, given the right to take a deposition, it is also essential to have
the sort of thorough report required by the rule.

The article asserts that this exemption has produced a "rising use of employees as testifying
experts in litigation" (24 Rev. Lit. at 303), although it also seems to suggest that this increase has
not happened yet but will happen unless this alleged loophole is closed. See id. at 304 ("Unless this
is done, there is likely to be an explosion in the use of employees as testifying experts in litigation.")
Although there are many, many cases involving the application of the 1993 expert discovery
amendments, the number of cases raising this issue is very limited. But as set forth below, some
courts resist the exemption plainly included in the rule.

The goal of the exemption seems to have been to excuse the preparation of the very detailed
report required by Rule 26(a)(2)(B) in some instances, leaving it to the courts to require more if that
seemed warranted. Thus, the Committee Note explains:

The requirement of a written report in paragraph (2)(B) however, applies only to those
experts who are retained or specially employed to provide such testimony [under Fed. R.
Evid. 702] in the case or whose duties as an employee of a party regularly involve the giving
of such testimony. A treating physician, for example, can be deposed or called to testify at
trial without any requirement for a written report. By local rule, order, or written stipulation,
the requirement of a written report may be waived for particular experts or imposed upon
additional persons who will provide opinions under Rule 702.
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The treating doctor is a prime example of the sort of problem the Committee was attempting
to avoid -- if a party must get the doctor to prepare such a report to call the doctor, it may often be
impossible to do so. As many cases have recognized, treating doctors do not ordinarily have to
prepare such reports under Rule 26(a)(2). See 8 Fed. Prac. & Pro. § 2031.1 n.6 (Supp. 2006). But
if the testimony goes beyond treatment, a report may be required. See Ordon v.,Karpie, 223 F.R.D.
33 (D. Conn. 2004) (report required of treating doctor because testimony went to questions of
causation that were beyond the scope of the facts made known to the doctor in his course of
treatment).

Whether the treating doctor is suitably addressed by the "specially employed" language in
the rule might thus be debated. The doctor's exemption depends on the conclusion that he or she
was not so retained; the dividing line seems to be whether the doctor has done something more to
prepare for litigation than would be true in the treatment role. There may be many instances in
which an argument could be made that the doctor did not consider a, certain aspect of the patient's
situation until the lawyer asked about it. The question whether that would mean that the doctor was
"specially employed" with regard to that insight could lead to arguments about whether a report was
required. Perhaps something more explicit could be put into the rule to address the protection for
treating doctors. But specifying who is covered and in what circumstances could be difficult.

The need for the exemption for ordinary employees seems considerably less compelling than
the one for the treating doctor, if the issue is the difficulty of getting such a report from such a
person. It seems unlikely that most employers would find it difficult to get such a report. Hence,
this is the point on which some courts have resisted the exemption in the rule. If the employee is
"specially employed," the report requirement applies. But the use of this phrase raises potential
difficulties because it is used in two places.

One situation is the one on which this memorandum focuses -- the exemption from the report
requirement. That ceases to apply if the employee is "specially employed to provide expert
testimony in the case." Perhaps this could be read to mean that an employee is "specially employed"
whenever identified under Rule 26(a)(2)(A) as a testifying expert witness. One court seems inclined
to this view:

When a corporate party designates one of its employees as an expert, it typically authorizes
the employee to perform special actions that fall outside of the employee's normal scope of
employment. ** * Accordingly, the court finds that U.S. Can has "specially employed"
McGowan by designating him as an expert opinion witness.

KW Plastics, Inc. v. United States Can Co., 199 F.R.D. 687, 690 (M.D. Ala. 2000); see also Dayv.
Consolidated Rail Corp., 1996 WL 257654 (S.D.N.Y., May 15, 1996) (adopting similar reasoning).
In terms of the problem of getting a report, this reasoning makes sense because the employer can

1 Judge Mark Kravitz, a member of the Standing Committee, has expressed particular concern

about the problems presented by uncertainty about whether and when a treating doctor is subject
to the identification requirements of Rule 26(a)(2)(A) and the report requirements of Rule
26(a)(2)(B). Some lawyers, at least, appear to believe that a report is never required so long as
the identity of the doctor is disclosed, raising issues about whether the doctor is allowed to testify
about such things as causation or prognosis. And the issue is often raised on the eve of trial at
the final pretrial conference. 'By that time, it is likely to be too late to solve the problem. Either
one party is denied the doctor's testimony, or the other is deprived of a report on the opinions the
doctor offers in testimony. A rule change might be a way to avoid such problems in the future.
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readily get the report. But it does not seem to conform to what the rule says, because the rule
exempts some employees who are designated as expert witnesses from preparing the report.

Putting aside the fealty of this interpretation to the language of Rule 26(a)(2)(B), a broad
reading of "specially employed" could raise problems in a very different situation where the phrase
is also used in relation to expert advice in litigation. Rule 26(b)(4)(B) provides very strong
protections against discovery about the facts learned or opinions developed by anyone (including an
employee) who is "specially employed *** in anticipation of litigation or preparation for trial." In
this instance, there is reason to resist a broad reading of "specially employed." Thus, this language
does not seem suited to solve the problem (if it is one) presented by the exemption from the Rule
26(a)(2) report requirement for employees who will offer expert testimony at trial.

A few courts, perhaps recognizing what the rule says, have not stressed the "specially
employed" language but nevertheless resisted the exemption on the ground that it is inconsistent with
the general thrust of the rules: "This Courtjoins in finding that requiring testifying experts to submit.
written reports is entirely consistent with the spirit of Rule 26(a)(2)(B). It is not only likely that such
reports will serve to streamline or even eliminate the necessity for deposition testimony, but they will
undoubtedly serve to minimize the element of surprise." Minnesota Min. & Manuf. Co. v. Signtech
USA, Ltd., 177 F.R.D. 459,461 (D. Minn. 1998). Contrast Duluth Lighthouse for the Blind v. C.G.
Bretting Manuf. Co., 199 F.R.D. 320, 325 (D. Minn. 2000) ("While we agree with the Court, in
Signtech, that it is undesirable for litigants to elude the automatic expert disclosure requirements by
guise, contrivance, or artful dodging, we are not empowered to modify the plain language of the
Federal Rules so as to secure a result we think is correct.").

Although the rule is not presently written this way, one might approach this question in terms
of whether the proffered employee was a "pure" expert witness or a "fact" witness who (like a
treating doctor) adds insights to testimony about historical facts on which the witness has percipient
knowledge by employing specialized training. An example of such analysis is provided by Prieto
v. Malgor, 361 F. 3 d 1313 (11 th Cir. 2004), which includes considerable dicta about the issue. In that
excessive force case against Miami-Dade County, the County called Rodriguez, one of its officers
who ,trained others in the use of force, to testify about the propriety of the use of force on the
occasion in suit. Defendant did not provide a report from "Rodriguez on the ground that he was
exempt, relying on the notion that Rodriguez was a "hybrid" witness, providing "factual" and
"expert" testimony. The majority rejected defendant's view:

[H] e functioned exactly as an expert witness normally does, providing a technical evaluation
of evidence he had reviewed in preparation for trial. Because he had no direct, personal
knowledge of any of these facts, his role was simply not analogous to that of a treating

2 8 Fed. Prac. & Pro. § 2023 offers the following caution:

There is a legitimate concern that a party may try to immunize its employees who are
actors or viewers against proper discovery by designating them experts retained for work
on the case. One of the tasks an employee of a party often perform is to assist the party's
lawyers in work on the case. *** Something more than this ordinary assistance to
counsel ought ordinarily be required to establish that an expert who is a regular employee
was "specially" retained to work on the litigation. Accordingly, courts should be
exceedingly skeptical when employees who have otherwise discoverable information are
designated "experts," and efforts must be made to preserve the opportunity for the
opposing party to discover that information.
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physician, the example offered by the Advisory Committee of an employee exempt from the
written report requirement.

Id. at 1319. The majority therefore concluded that "the County was obligated to provide the expert
witness report." Id. at 1319. But it also held that plaintiffs had withdrawn the objection and could
not, in their appeal, challenge the district court's order permitting Rodriguez to testify. One judge
refused to join the discussion of Rule 26(a)(2) on the ground that it was pure dicta and relied on a
point not raised below. See id. at 1320-21 (Cox, J., specially concurring).

In sum, although there are few cases on point there are forceful arguments that in cases like
Prieto the rule should be different, or at least that the reasons that apply to treating physicians do not
apply there. Surely the County would have encountered no difficulty in getting a report from
Rodriguez, and it could only have obtained similar testimony from a nonemployee expert by
"specially employing" that person. But it is also true that courts have broad powers under the current
rules to order preparation of reports -- whether or not required by Rule 26(a)(2)(B) -- when needed,
and even to provide for such situations by local rule. Indeed, some cases cited as rejecting the
limitation in Rule 26(a)(2)(B) actually involve sanctions for failure to obey such orders.3

There is another problem, however, which anticipates the second topic of this memorandum.
In at least some instances, adopting the requirement that all materials provided to the witness
automatically be turned over to the other side could intrude very dramatically on privilege and work
product protection. This does not seem a significant difficulty in relation to a witness like Rodriguez
in Prieto. But consider a hypothetical from mass tort litigation: The chief medical officer of a
medical products company would be called as a witness in a suit alleging that a product was
dangerous. As a witness, this person would likely offer testimony about the development and testing
of the product, but also offer testimony under Evidence Rule 702 regarding whether the testing was
adequate and whether the results indicated that the product was safe. Should such a person be
required to prepare a report? The potential invasion of privilege could be very large. Often such a
person will, by virtue of her position in the corporation, have ongoing interaction with in-house and
perhaps outside counsel about the progress of the litigation. This interaction will likely involve both
confidential attorney-client communications and the most sensitive tactical discussions of counsel.
The effort involved in having such a person prepare a report might not be too substantial, but the
invasion of privilege would be very serious.

The current rule avoids that predicament by excusing the preparation of a report. A lower
level insider selected solely to provide "expert" testimony might be more analogous to an outsider
hired for a similar purpose and not raise the same sort of issues. An example is that in the
automobile industry some manufacturers have an in-house staff of testifying experts (who would
probably have to provide reports under the current rule because their duties regularly include giving
expert testimony). That's simply a cheaper and simpler way of providing the sort of evidence an
outsider could otherwise provide.

With the chief medical officer example, imposing a report requirement presents a dilemma:
It may be essential to call this person as a witness because the jury will expect to see her, but the
price in invasion of privileged material is very large. Reportedly, in such situations the practice has
been to identify the person as required by Rule 26(a)(2)(A) and state that no report will be
forthcoming because of the exemption under Rule 26(a)(2)(B), leaving it to the other side to say

3 See Applera Corp. v. MJ Research, Inc., 220 F.R.D. 13 (D. Conn. 2004) (excluding testimony
of employee experts for failure to complywith scheduling order requiring that reports be
submitted).
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whether it takes the position that a report should be provided. If it takes that position, the matter is
worked out.

During the Committee's meeting in Santa Rosa in October, 2005, there was some initial
discussion of the current exclusion of employees from the report requirement, reflected in the
minutes of that meeting as follows:

[Excerpt from Oct. 2005 minutes]

Rule 26(a) (2) (B) : Employee Expert Witnesses

This topic was brought to the docket by a law review article submitted as a suggestion. Rule
26(a)(2)(B) clearly limits the obligation to disclose an expert witness report to an expert trial witness
who is "retained or specially employed to provide expert testimony in the case or whose duties as
an employee of the party regularly involve the giving of expert testimony." That means that a report
need not be provided for an employee who will testify as an expert witness but whose duties as an
employee do not regularly involve the giving of expert testimony. Or so it seems. A majority of the
reported cases dealing with this subject take a different approach. They say that disclosure of an
expert report is a good thing because it facilitates deposition of the expert, and might at times make
it unnecessary to depose the expert. The Committee Note extols the virtues of expert witness
reports. In effect, the Committee did not really appreciate what it was doing when it wrote the rule
text, so the rule should be read to require a report because an employee who does not regularly give
expert testimony is specially retained or employed to give testimony in this case.

These cases fairly pose the question: if the 1993 rule had it right, something might be done
to restore the intended meaning. But if the cases are right in believing that a report should be
required, finding no worthy distinction based on the regularity with which a particular employee
provides expert testimony, something might be done to adopt this revisionist view in the rule text.

Discussion began with the observation that this is a real problem in practice. The conflict
in the cases may not be resolved in a particular case until it is too late to provide expert testimony
in some other way. A careful response is to give notice to the other side that a particular witness is
or is not required to give a report, inviting a response in case of disagreement. There is a particularly
serious problem with privilege waiver.

It was noted that in 1997 the ABA Litigation Section offered a report, subsequently
withdrawn, complaining that some courts were requiring treating physicians to give expert witness
reports under 26(a)(2)(B) even though the Committee Note offers them as a clear illustration of
expert witnesses who need not give a report and the cases recognize that a treating physician
becomes specially retained or employed only if asked by a lawyer to do something in addition to
regular treatment and testimony based on the treatment.

A further question may arise from the relationship to Rule 26(b)(4)(B), which severely limits
the right to depose an expert who has been retained or specially employed in anticipation of litigation
but who will not be used as a witness at trial.

The problem of privilege waiver is addressed in the Rule 26(a)(2)(B) Committee Note, where
it is observed that "[g]iven this obligation of disclosure, litigants should no longer be able to argue
that materials furnished to their experts to be used in forming their opinions - whether or not
ultimately relied upon by the expert - are privileged or otherwise protected from disclosure when
such persons are testifying or being deposed." Some lawyers continue to fight a rearguard argument
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that work-product information need not be included in the report even though it was consulted in
forming the expert's opinion.

It was asked whether, apart from possible problems of work-product and privilege, there is
a good reason not to require a report?,

One response was that the 1993 changes in the wording of Rules 26(b)(3) and (4) have
introduced uncertainty about the extent of work-product protection for employees. There is a risk
that some will be designated as nontestifying "retained" experts to shield against discovery.

A second response was that an employee may be designated as an expert witness under
Evidence Rules 702, 703, or 705 because the party is not sure whether the testimony can be admitted
as lay opinion testimony under Rule 701. Requiring an "expert" report in these circumstances may
be too much.

Beyond opinion, moreover, employee witnesses often will be testifying to blends of historic
fact and opinion quite different from the opinions typically provided by a professional expert
witness. The universe of information considered by an employee may be far broader than the
information provided to a professional expert witness. There may be compelling reasons to enable
employee witnesses to talk with the employer's attorneys under shield of privilege. There was a lot
of law to that effect before adoption of Rule 26(a)(2)(B).

Privilege was recognized as a problem, but with the suggestion that it tends to be raised early
on in the litigation as the parties discuss deadlines for exchanging reports. The careful practitioner,
moreover, will ask who has the burden: is it on the party offering a witness to give a report? Or on
the other party to depose the witness? If there is no obligation to give a report, a trial-witness expert
can be deposed without waiting for the report. Questions asked at deposition maybe blocked by an
assertion of privilege. Then the privilege question will need to be addressed.

This line was pursued further by asking why it should make any difference to privilege
whether a report is required. If privilege and work-product protection should be waived by offering
information to a witness for consideration in forming an expert opinion, adoption of an expert-report
requirement does nothing more than advance the point at which the otherwise

protected information must be revealed. Examination at deposition or trial should be subject to the
same waiver principle even though there was no requirement to disclose a report. If the Committee
Note to Rule 26(a)(2)(B) got it right, it is not because there is a distinction with respect to privilege
waiver between expert trial witnesses who are obliged to give a disclosure report and those who are
not. The same holds true for the Evidence Rule 612 provisions on production of documents used
by a witness to refresh recollection, provisions that may be invoked at deposition as well as at trial.

This discussion led to the question whether indeed privilege-waiver theories should
distinguish between hired experts (and the functional equivalent in employees who regularly give
expert testimony) and employees who occasionally are called upon to give expert testimony. There
may be an important difference between the need to disclose a 10-page advocacy summary provided
to a hired expert witness and the full range of information available to an employee who may of
necessity be involved in helping to prepare the fact information required to try the case. Truly
privileged information may deserve protection, being careful to distinguish merely "confidential"
information that may deserve a protective order but not the absolute protection of privilege. This
distinction may be implicit in the 1993 Committee Note to Rule 26(a)(2)(B), and in turn reflect on
the reasons for distinguishing between employees Whose duties regularly involve giving expert
testimony and other employees sporadically called upon to provide expert testimony.
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This thought was expressed more succinctly. The "hired gun" expert witness is a better
subject for privilege- waiver than the employee who is no more than an occasional trial expert
witness. The rule is designed to focus on the independent expert.

A subtle variation was suggested: perhaps privilege should be waived only if the employee
actually relied on the privileged information in forming an opinion. If it was merely considered but
not relied upon, there would be no waiver.

It was noted that Professor Capra, Evidence Rules Committee Reporter, believes that there
is a lot of confusion in this area and that it deserves further work.

Further discussion reiterated concern that several cases seem to disregard what the rule
clearly says about reports from employees who do not regularly give expert testimony. It may be
better to require reports from all expert trial witnesses, subject to protecting privilege and work-
product information. On the other hand, protecting privilege and work product may prove
particularly difficult with respect to employees. And it is important that a party know what are the
consequences of designating an expert trial witness.

At the end of the discussion it was concluded that the 1993 rule may well have got it right,
but that there are very difficult problems of privilege in addition to the question whether it is better
to identify a category of employee expert trial witnesses subject to deposition directly without an
obligation to first disclose an expert report. The question will be carried forward for discussion at
the spring meeting. Among the materials to be considered may be a revision of Rule 26(a)(2)(B) that
sharpens the distinction now drawn among categories of employee experts and that provides
Committee Note discussion that further explains the problems ofprivilege and work-product waiver.

(2) Disclosure of materials
"considered" by expert

As noted above, before the adoption of Fed. R. Evid. 803(18) there had sometimes been
difficulties obtaining from expert witnesses an acknowledgement that they had relied on certain
materials in reaching their conclusions. Rule 26(a)(2) uses the term "considered" rather than limiting
its effect to those materials on which the expert will profess to rely. As interpreted by the Committee
Note, it broadly requires disclosure of anything "considered" by the expert witness.

But Rule 26(a)(2)'s incursion into privilege protection is tied to the report requirement. As
noted in (1) above, there are valid arguments that disclosure of everything given to the expert witness
should occur whether or not the witness also has to provide a report. Such a change to the rule
would magnify its intrusion into privileged areas, however.

The Federal Practice Task Force of the ABA Section of Litigation has provided the
Committee with a thorough report (included in these agenda materials) recommending a change in
the other direction:

We therefore recommend that federal and state rules be adopted or amended,
consistent with American Bar Association policy, to protect from discovery draft expert
reports and attorney-expert communications that are an integral part of the collaborative
process in preparing an expert's report. Although this might bar opposing counsel from
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inquiring into an expert's preliminary thought processes, we believe that the adverse
consequences of allowing inquiry into these issues significantly outweigh their benefits.

Based on this concern with insulating the interaction between lawyers and experts, the Task
Force offers the following specific proposals:

(i) an expert's draft reports should not be required to be produced to an opposing party;

(ii) communications, including notes reflecting communications, between an expert and
attorney who has retained the expert should not be discoverable except on a showing of
exceptional circumstances;

(iii) nothing in the preceding paragraph should preclude opposing counsel from obtaining any
facts or data the expert is relying on in forming his or her opinion, including that coming
from counsel, or from otherwise inquiring fully of an expert into what facts or data the expert
considered, whether the expert considered alternative approaches or into the validity of the
expert's opinions.

Proposal (i) is addressed in (3) below. The argument in favor of the proposals regarding
attorney-expert communications is that current practice intrudes too deeply into the relationship
between attorney and expert, and is unnecessary to effective preparation to meet the expert's
testimony. Although the Committee Note also recognizes that the attorney may assist the expert in
preparing the report, this opportunity may be undercut by efforts to show that the expert is really the
lawyer's mouthpiece. Moreover, the intrusiveness of the process with regard to testifying experts
means that lawyers sometimes feel they must retain double sets of experts, one to counsel them on
preparation of the case and the other to provide actual testimony. The lawyer can then interact fully
with the consulting experts while carefully constraining communications with the testifying experts.
But this process is both cumbersome and costly. According to the ABA Task Force, lawyers
regularly recognize that the disclosure regime is inappropriate and stipulate around it by agreeing to
exempt their cases from requirements for production of attorney-expert communications, or to limit
disclosure to the materials relied upon by the expert rather than all considered by the expert.
Moreover, where stipulations do not occur, extensive deposition questioning about the involvement
of counsel in the preparation of the expert's report prolongs expert depositions with little
corresponding benefit. As the ABA-Task Force explains, "The expert will ultimately be gauged by
the strength of the opinion and the facts or data on which the expert relies, not on the extent to which
the opinion was influenced by counsel."

Besides urging specific rule changes on the merits, the ABA Task Force emphasizes the
difficulties confronted by lawyers due to the variety of rules on these subjects in different places and
before different judges. In part, those differences result from state-court rules or rulings, but they
also result from the persistence of some disagreements among federal judges on the proper
application of Rule 26(a)(2). This may be a topic on which regional differences persist.

That disagreement among federal courts prompted another proposal to the Committee on this
same subject. In 2000, the New York State Bar Ass'n submitted a report making a very different
recommendation -- that the rule be amended to make explicit what was in the 1993 Committee Note
to Rule 26(a)(2), i.e., that everything the lawyer gives to the testifying expert will be discoverable.
This submission (00-CV-E) is also included in these agenda materials. During the Advisory
Committee's October, 2002, meeting, the Discovery Subcommittee considered this proposal. The
memorandum analyzing the memorandum and the notes of that subcommittee discussion follow.
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[Excerpt from Sep. 23, 2002, memo
analyzing N.Y. State Bar Ass'n report],

In a lengthy and thoughtful submission (00-CV-E), the Committee on Federal Procedure of
the Commercial and Federal Litigation section of the New York State Bar Association has proposed
that the discovery rules be amended to prescribe that any materials considered by a testifying expert
"be discoverable, whether "core" work product or not.

The basic problem identified by the New York Bar State Association committee is easy to
describe: When a lawyer supplies materials to a testifying expert, can the other side obtain those
materials even if they contain the lawyer's legal impressions? As noted below, the starting point in
discussion probably should be whether the Subcommittee believes the rule should call for disclosure
or not. If so, undertaking a rule change may be unnecessary because the courts seem to be reaching
that result on their own more often than not, but there have been decisions that go the other way.
If the Subcommittee believes that enhanced protection is warranted, a rule change might be seen as
moreimportant. Because both views are possible, this memorandum will begin by noting difficulties
presented should the Subcommittee desire to ensure that protections are preserved after materials are
supplied to a testifying expert.

Before 1993, this issue had arisen due to the provision in Fed. R. Evid. 612(2) that when a
witness "uses a writing to refresh his memory for the purpose of testifying... before testifying," the
court may in its discretion order that the adverse partymay inspect the writing. In Berkey Photo, Inc.
v. Eastman Kodak Co., 74 F.R.D. 613 (S.D.N.Y. 1977), Judge Frankel concluded that under that rule
"[t]here would appear, in short, to be room for allowing discovery on a theory of waiver or of
qualified privilege, where an attempt is made to exceed decent limits of preparation on the one hand
and concealment on the other." Id. at 617. Finding that, in the case before him, there was "no
indication of a calculated plan to 'exploit the work product in a significant way for preparing the
experts while planning to erect the shield of privilege," the judge declined to require that the
materials defendant's lawyer provided the expert be provided to the plaintiff. He did sound a
warning: "From now on, as the problem and pertinent legal materials become more familiar, there
should be a sharp discounting of the concerns on which defendant is prevailing today." Id. One
might question whether Rule 612(2) itself is directed to materials provided the expert before he
reaches an opinion (as opposed to the preparation thereafter for a deposition or trial), but the
situation before Judge Frankel involved background materials provided the expert to assist in
forming an opinion.

As the attached New York State Bar Association memorandum outlines, the question whether
materials provided to the expert could be withheld on the ground that they contained "core" work
product divided the courts before the addition of the expert disclosure. A divided panel of the Third
Circuit concluded that the second sentence of Rule 26(b)(3)'s protection of "core" work product
would apply despite the caveat in Rule 26(b)(3) that its protections are "[s]ubject to the provisions
of subdivision (b)(4)" concerning discovery regarding expert witnesses. Bogosian v. Gulf Oil Corp.,
738 F.2d 587 (3d Cir. 1984). The majority in that case also concluded that access to such materials
was not particularly important to enable the adverse party to prepare for its cross-examination of the
expert witness. Judge Becker disagreed, urging that "evidence demonstrating that an economist's
theory did not originate or evolve as a result of his own research but rather as a result of the hiring
lawyer's suggestion" could "critically alter the fact finder's assessment of the expert's testimony."

In Intermedics, Inc. v. Ventritex, Inc., 139 F.R.D. 384 (N.D. Cal. 1991), the other leading
case cited by the memorandum, Magistrate Judge Brazil concluded that the caveat in Rule 23(b)(3)
applied to its second sentence (dealing with mental impressions of an attorney) because the second
sentence referred to "such materials," a reference back to the first sentence, which itself says that its
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protections are subject to (b)(4). He also agreed with Judge Becker about the need to grant access
to such materials:

The trier of fact has a right to know who is testifying. If it is the lawyer who really is
testifying surreptitiously through the expert (i.e., if the expert is in any significant measure
parroting views that are really the lawyer's), it would be fundamentally unfair to the truth-
seeking process to lead the jury to believe that the background and personal attributes of the
expert should be taken into account when the persuasive power of the testimony is assessed.

The adoption of Rule 26(a)(2) in 1993 potentially altered the situation, for it requires a
testifying expert to submit a report that includes "a complete statement of ... the data or other
information considered by the witness in forming the opinions." The Committee Note seemed to
speak directly to the problem presented:

The report is to disclose the data and other information considered by the expert and
any exhibits or charts that summarize or support the expert's opinions. Given this obligation
of disclosure, litigants should no longer be able to argue that materials furnished to their
experts to be used informing their opinions -- whether or not ultimately relied upon by the
expert -- are privileged or otherwise protected from disclosure when such persons are
testifying or being deposed. (emphasis added)

It might bear noting that Magistrate Judge Brazil was a member of the Advisory Committee at the
time this amendment was under consideration.

Analyzing the amendment, Greg Joseph found that it had adopted a "'pay-to-play' approach
to waiver -- that is, the Rule makes waiver an unavoidable cost of putting an expert forward to
testify." Joseph, Emerging Issues Under the 1993 Disclosure Amendments to the Federal Rules of
Civil Procedure, 164 F.R.D. 97 (1996). He argued, however, that the amendment's reference to
"data" and "information" implied that the disclosure requirement applied only to "factual matter
furnished by counsel to a testifying expert .... Data' and 'information' connote subjects that are
factual in nature, not ephemera like 'mental impressions,' conclusions, opinions or 'legal theories"
of the sort protected by Rule 26(b)(3).", He thought that this interpretation was supported by the
amendments' further focus on items "considered by" the witness, adding that "[n]othing in the
Advisory Committee Note or in the text of the Rule reflects any intention to abrogate the protection
afforded core work-product."

Since 1993, there has been a division in the lower courts about whether "core" work product
supplied to a testifying expert may be withheld. For examples, see 8 Fed. Prac. & Pro.
§ 2016.2 at nn. 39-41 (Supp. 2002). Perhaps the leading case protecting against discovery of "core"
work product is Haworth, Inc. v. Herman Miller, Inc., 162 F.R.D. 289 (W.D. Mich. 1995), which
held that an expert witness could not be questioned during a deposition about conversations with
counsel due to the protection of "core" work product.4

In addition, the two leading treatises somewhat disagree on the point. Moore's Federal
Practice (of which Greg Joseph is an editor) finds that, the Haworth approach is correct. Federal
Practice and Procedure (with which I am associated) cuts the other way. All of this may indicate that
a rule clarification is warranted.

4 A 2006 shepardization of Haworth showed that it had been cited by 13 other courts, all
seemingly negatively (e.g., "Rejected by," "Disagreed With by," "Declined to Follow by," and
"Disapproval Recognized by").
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A number of issues would arise if there were an effort to change the rules to clarify on this
topic. These issues are more evident if one considers the possibility of strengthening the protections
of "core" work product. First, the Civil Rules do not make any mention of "core" work product.
To the contrary, the first sentence of Rule 26(b)(3) says that materials "prepared in anticipation of
litigation or for trial" should be subject to discovery only upon a showing of "substantial need of the
materials in the preparation of the party's case." The second sentence then says that "[i]n ordering
discovery of such materials when the required-showing has been made, the court shall protect against
disclosure of the mental impressions, conclusions, opinions, or legal theories of an attorney or other
representative of a party concerning the litigation."

As a consequence, any amendment to the rules to alter the treatment of "core" work product
would have to define what that is. For purposes of cases like Haworth, it would presumably have
to deal with a second feature of Rule 26(b)(3) 7- the fact that it only limits discovery of "documents
and tangible things" -- since the actual discovery sought there was of conversations with counsel.
There is no protection anywhere in the Civil Rules for intangible work product; Hickman v. Taylor
itself supplies whatever protection there is. That could certainlybe modified by a Civil Rule, as Rule
26(b)(3) somewhat did where it applies, but it does seem that we are dealing here with a court-
created phenomenon. Addressing it in the rules would require more considerable surgery because
Rule 26(b)(3) currently is limited to documents and tangible things.

A third challenge, therefore, might be to make clear what the rule-based protection is. At
present, Rule 26(b)(3) appears to direct the court to try to mask portions of documents or other
tangible things that include "conclusions, opinions, or legal theories" in ordering production of those
materials. Should more protection be required? A possibility that has been addressed by the lower
courts is providing absolute protection.

Some states do afford virtually absolute protection to the sort of thing that seems to be
involved here. See Cal. Code Civ. Proc. § 2018(c) ("Any writing that reflects an attorney's
impressions, conclusions, opinions, or legal research or theories shall not be discoverable under any
circumstances.") And at the time it decided Hickman v. Taylor, the Supreme Court had pending
before it a proposed rule amendment that would have provided protection like that afforded by the
first sentence of current Rule 26(b)(3), but with nearly absolute protection instead of the more
limited protection of current Rule 26(b)(3): "The court shall not order the production or inspection
of any part of the writing that reflects an attorney's mental impressions, conclusions, opinions, or
legal theories." See Report of Proposed Amendments to Rules of Civil Procedure, 5 F.R.D. 433,457
(1946). Instead of adopting this rule, the Court in Hickman said in dictum that no showing justifying
discovery of such things had been made, and that such discovery should occur only in "rare
situations."

In Duplan Corp. v. Moulinage et Retorderie de Chavanoz, 509 F.2d 730 (4th Cir. 1974), cert.
denied, 420 U.S. 997 (1975), the court concluded that "no showing of relevance, substantial need
or undue hardship should justify compelled disclosure of an attorney's mental impressions,
conclusions, opinions or theories." Id. at 734. In a later case, the same court said such material "is
immune to the same extent as an attorney-client communication." National Union Fire Ins. Co. v.
Murray Sheet Metal Co., 967 F.2d 980, 984 (4th Cir. 1992); see also In re Grand Jury Proceedings,
473 F.3d 840, 848 (8th Cir. 1973) (no showing could justify ordering production of attorneys'
personal recollections, notes and memoranda pertaining to conversations with witnesses); compare
In re Grand Jury Investigations, 599 F.2d 1224, 1231 (3d Cir. 1979) ("special considerations" govern
discovery of such documents, and they may be obtained only in a "rare situation"). The Supreme
Court noted this disagreement about notes of oral statements from witnesses in Upjohn Co. v. United
States, 449 U.S. 383,401 (1981), but went on to say that "[w]e do not decide the issue at this time."
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But in some circumstances courts have found that discovery of attorney work product is
justified. For example, where the lawyer's opinion is directly at issue, it has been held subject to
discovery. See Ferrara & DiMercurio, Inc. v. St. Paul Mercury Ins. Co., 173 F.R.D. 7 (D. Mass.
1997); Frazier v. Southeastern Pennsylvania Transp. Auth., 161 F.R.D. 167 (E.D. Pa. 1995). Given
the possibility that a lawyer could decide to provide only his opinion work product to an expert
witness if that were absolutely protected, it would seem inappropriate to conclude that an absolute
prohibition should apply. Judge Frankel' s warning in 1977 about "exceeding decent limits" in using
such material for expert preparation still deserves attention.

A fourth issue might be to determine whether this protection only applies to attorneys' "core"
work product. On its face, it includes such opinions, etc., of somebody other than a lawyer. It is
worth recalling that Rule 26(b)(3) provides initial protection for the litigation preparation activities
not only of lawyers but also of the party itself, or its "consultant, surety, indemnitor, insurer, or
agent." Other cases which deal with discovery of opinion work product find that it also is
discoverable if directly at issue. See, e.g., Holmgren v. State Farm Mut. Ins. Co., 976 F.2d 573 (9th
Cir. 1992). Yet the Fourth Circuit said that the same protection applies to nonlawyers' opinion work
product. Se Duplan Corp., supra, 509 F.2d at 737.

Admittedly, these difficulties would be more pertinent to an effort to write into the rule the
interpretation that Greg Joseph urges than the one that the N.Y. Bar section thinks should be correct.
So far as that purpose is concerned, it seems more appropriate under the-rules as currently written,
and reading Rule 26(a)(2) as limited to "factual" material is a strain. Perhaps it could be revised
somewhat as follows:

the data or other information considered by the witness in forming the opinions including any
mental impressions, conclusions, opinions, or legal theories of any attorney or other
representative of the disclosing party ....

That would leave undisturbed the various other issues mentioned above. But the existence of those
issues, which are not the subject of any rule provision, suggests the possible delicacy of undertaking
rule changes that might affect the interpretation of Rule 26(b)(3).

Accordingly, it would probably be best to determine at the outset whether the Subcommittee
feels that the disclosure rule (the one favored by the N.Y. Bar Ass'n section) or the no-disclosure rule
(favored by Greg Joseph) is preferable. Then the question could be whether that preference should
be embodied in a rule amendment to disapprove of the cases that have embraced a different view.
On that subject (and depending on the preference of the Subcommittee), the Subcommittee could
take up some of the additional issues mentioned above.

Alternatively, the issue could be left to the courts. The appellate courts have until now been
largely silent on these questions, and they might provide some additional direction. One has come
to the pro-disclosure view. In re Pioneer Hi-Bred International, Inc., 238 F.2d 1370, 1375 (Fed. Cir.
2000) ("Indeed, we are unable to perceive what interests would be served by permitting counsel to
provide core work product to a testifying expert and then to deny discovery of such material to the
opposing party.") But it may be unusual for the appellate courts to be asked to deal with this
problem, so that could be a reason for proceeding with a rule change. If the goal is to endorse the
pro-disclosure approach, however, it may well be that the lower courts will reach that view in the
absence of further rulemaking. A magistrate judge in the S.D.N.Y., for example, recently noted that
the Second Circuit had not addressed the question and that there was a split among district courts,
but added: "Notwithstanding Judge Orenstein' s [ 1997 decision excluding "core" work product from
'disclosure], the overwhelming weight of authority in this Circuit -- including several recently
decided cases -- indicates that the Rule 26(a)(2)(B) disclosure requirement trumps the substantial
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protection otherwise accorded opinion work product under Rule 23(b)(3)." Aniero Concrete Co. v.
New York City School Const. Auth., 2002 WL 257685 (S.D.N.Y., Feb. 22, 2002) (Maas, M.J.).

A final possibility is to put the question on hold along with the more general topic of
privilege waiver, which remains on the Subcommittee's back burner. One could treat the question
of attaching consequences to delivering materials to an expert as somewhat analogous to other
waiver problems we have discussed in the past. And the consideration of e-discovery may cause us
to return to privilege waiver in the foreseeable future. But the issues presented here are really quite
different. ,The privilege waiver question considered in the past was limited to facilitating discovery
without waiver consequences. This one has to do with facilitating interaction with experts by
removing discoverability of certain privileged materials.

[Excerpt from Notes of Discovery
Subcommittee's Oct 3, 2002, discussion]

The Committee on Federal Procedure of the Commercial and Federal Litigation section of
the New York State Bar Association submitted a proposal (00-CV-E) that there be rule changes to
make clear that "core" work product provided to a testifying expert is subject to disclosure or
discovery.

Prof. Lynk introduced the issue by noting that the 1993 amendments to Rule 26 included
broad disclosure requirements with regard to witnesses who will testify as experts. Rule 26(a)(2)
thus requires an expert witness to provide a report that includes "the data or other information
considered by the witness in forming the opinions." Before 1993, there had been disagreement
among courts about whether materials containing the mental impressions of counsel were
discoverable if they had been proyided toltestifying experts in connection with their preparation for
testifying. Although the Committee Note accompanying the 1993 amendments contained strong
language about making available anything provided to the expert witness, whether or not privileged,
there was some disagreement among courts about whether "core" work product remained immune
to disclosure or discovery. The two leading treatises, indeed, seem to come out on different sides
of the question.

At the outset, support was voiced for the pro-disclosure position of Judge Motley in B.C.F.
Oil. Ref., Inc. v. Consolidated Edison Co., 171 F.R.D. 57 (S.D.N.Y. 1997), described at pp. 27-29
of the N.Y. Bar Ass'n submission. It was asked whether it would be suitable to examine the entire
area of work product as protected by the rules. To this, it was responded that the coverage of the
current rules is incomplete; Rule 26(b)(3) applies only to "documents and tangible things," and the
rules themselves provide no protections with regard to opinion work product in other forms. But
tackling that set of broader problems would involve overhauling Rule 26(b)(3). One member
supported going into the whole question, and voiced support for the view that core work product
should be insulated from disclosure even when provided to expert witnesses. Another voiced
uneasiness about supplanting the appellate courts on this issue. There is division among the district
courts, but the Committee might hesitate before "reversing" those that adopted the interpretation that
it now wishes to disapprove.

It was noted, that the issue raised by this submission is much narrower than a complete
reconsideration of the handling of work product. The only question raised is about expert witnesses,
and in that context there is considerable reason to worry about the role of the advocates in shaping
the testimony and ensuring that the trier of fact gets an accurate picture of the role played by the
lawyer in formation of the opinion being expressed by the expert witness. This is a focused problem
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that need not call for revisiting the more general treatment of work product under the amendments
adopted in 1970. And the question will not often reach the courts of appeals, so there may be no
other way to resolve the differences among district courts except through action by this Committee.

Discussion then shifted to whether the Subcommittee would favor the "full disclosure" view
proposed by the N.Y. Bar Ass'n Committee or the "no disclosure" position adopted by some district
courts. One member said that he liked the "no disclosure" position but that he had assumed the
reverse was true in his practice. Another said that careful lawyers don't give material to expert
witnesses with the expectation that it can be withheld from the other side, and that amending Rule
26(a)(2) to say so more seemed an "easy fix." Another member also had assumed that there was
disclosure.

The chair called the question on whether the Subcommittee should embrace the "full
disclosure" position. Although some members were in favor of adopting that position, others were
uneasy about taking a position at this time. Some were not prepared to vote and said they would like
to know more about the problem. One member opposed the "full disclosure" position, saying that
it creates serious problems for the lawyer in talking to the expert witness. The attorney is forced to
,hire a consultant on the side to try out ideas without revealing them to the expert who will ultimately
testify.

Under the circumstances, it was resolved not to decide which position should be adopted and
to keep the topic on the Subcommittee's agenda. The chair and the Special Reporter will discuss
ways to develop more information on the subject. One possibility would be to ask the FJC to
develop material, but it was cautioned that we need to be conservative in burdening the FJC, and
observed that it may not be necessary to involve it in consideration of this problem. Seeking more
input from the organized bar could amplify the Subcommittee's understanding of the issue.

The prevalent caselaw currently (2006) appears to favor the pro-disclosure view discerned
in 2002. The ABA Task Force recognizes that "most federal courts and the more recent decisions
have held that even attorney trial strategy, mental impressions, and other traditional work product,
if turned over to a testifying expert, should be produced." (ABA report, p. 3) The article that
challenges the exemption of employees not specially employed from the reporting requirement (item
(1) above) says that "the vast majority of recent decisions" require disclosure. Mickum & Hajek,
24 Rev. Lit. at 360. Thus, it is not clear whether there would be reason to act on this issue to provide
uniformity within the federal court system.

The basic policy judgment is whether the 1993 amendment package, as applied by the courts,
has intruded too far into the interaction between lawyers and their experts. Compared to what was
possible before 1993, and certainly to what was provided before 1970, that intrusion is very large.
And the ongoing reality is that such disclosure and discovery are only intended to assist a party in
cross-examining its adversary's expert, not otherwise to generate discoverable matter. So one could
conclude that less intrusive disclosure requirements would suffice. Another consideration would be
whether the intrusion into this relationship should only apply when a report is required, so that
employees who don't have to prepare a report need not disclose their interactions with counsel either.

(3) Disclosure of experts' drafts

As part of its effort to insulate the lawyer/expert interaction, the ABA Task Force urges that
Rule 26(a)(2) be amended to specify that a testifying expert's draft reports and related background
work not be subject to disclosure. It reports that federal judges approach these issues in a variety of
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ways, and that some even issue early case management orders requiring the preservation of all expert
drafts. It also notes that the rise of E-Discovery has magnified the problem by opening the
possibility of keystroke-by-keystroke examination of the expert's mental processes in developing
the conclusions embodied in the report. "Requests for electronic versions of expert's reports,
including 'meta-data' showing how the report evolved at each step, are now commonplace. The
focus becomes not on the merit of the report but on the process by which the expert arrived at the
final conclusions in the report." ABA Task Force report, p. 18. Altogether, it adds, this potential
intrusion breeds a "clandestine environment" portrayed in the following example (id. at p. 16):

One expert reported on his standard methodology. He never writes anything down
that could be viewed as "even an appearance of opinion." He never prints a draft, and always
takes care to overwrite or delete anything he is removing from the draft. If an attorney wants
to review the draft, the expert takes his laptop to the attorney's office and they both make
edits at the same time. He defragrnents his computer at least once a month using a
Department of Defense quality "file scrubber" so there is no recoverable data other than well-
organized files. Before preparing his actual report, the saves it in Rich Text Format, then
defragments his hard disk, runs the file scrubber, then defragments it again. He then prints
the report in "pdf' format, deletes it from his hard disk, and repeats the defragmnent-scrub-
defragment process.

At one level, one could readily distinguish between disclosure of the information the lawyer
gave the expert and disclosure of the expert's developing thought processes in evaluating that
information. This is somewhat different from what the ABA report endorses, because that report
focuses on the lawyer's interactions with the expert and this orientation focuses on the expert's
activities outside the lawyer's sphere of influence. It is debatable whether a court should regard the
expert's internal reflection and thought processes as "information considered by the witness in
forming the opinions," which the rule requires to be disclosed. See, e.g., McDonald v. Sun Oil Co.,
423 F.Supp.2d 1114, 1122 (D. Or. 2006) ("This rule [Rule 26(a)(2)(B)] does not require the
production of an expert's working notes. * * * The only information not produced were some
working notes that the experts failed to retain. This information is not subject to Rule 26
disclosure.").

Yet we are told that some judges do require disclosure of such information, even including
provisions in case management orders requiring that it be preserved. As a starting point, it would
not seem that a change to Rule 26(a)(2) would limit the power of a district judge to require
preservation of such information. It might make clear that Rule 26(b)(3) or like protection should
be applied to such information, which could prevent disclosure of the preserved material absent a
showing of suitable need.

The policy issue, however, is whether it would be desirable to try to provide such protection
for the expert's internal analytical activities. There may be much to be said for ensuring that the
expert can operate with some privacy in formulating initial thoughts and opinions. Most lawyers
would resist inquiry into each thought that went through their minds in developing the arguments
presented in a brief, for example. The goal of permitting the opposing party to challenge the
conclusions of the expert need not, it could be said, include such intrusion into the expert's nascent
thoughts. A counter to this would stress the value of careful inquiry into the assumptions and
thought processes the expert used to reach the conclusions in the report. Surely deposition questions
about those mental processes would not be ruled improper so long as they reasonably bore on the
reliability of the conclusions. Why, one might ask, shouldn't material that would provide a much
more certain ground for tracing that development be made available? The answer may be, as would
perhaps be the case with the lawyer writing the brief, that this would unduly deter full and
disciplined consideration of matters in issue, and that it would also not significantly aid in the
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assessment of the ultimate conclusion. But the lawyer preparing the brief is different, for the court
is able to evaluate the arguments made in the brief without such background about how they were
developed.

Assuming one is persuaded that therule should be amended to provide the expert this degree
of privacy in developing an opinion, such an amendment need not extend to excusing disclosure of
material that the expert has received from the lawyer. The preparation-privacy component for the
expert need not insulate that; once the opposing side can show what the lawyer gave the expert it is
adequately able to explore whether the expert is parroting the theories of the lawyer or opinions
developed by the expert.

But there could be a risk of compromising the goal of showing the influence of the lawyer
if all "draft reports" were off limits. For example, if the lawyer reviewed the drafts before the final
report was completed,,that would seem to offer a much more direct way for the lawyer to influence
the content of the report than by the selection of materials to provide to the expert before the analysis
and report are begun. It could happen that the analysis and conclusions of the draft report changed
greatly after input from the lawyer. Thus it may be that defining what is a "draftreport" insulated
from disclosure would prove difficult.

The 1993 Committee Note addressed the role of the lawyer:

Rule 26(a)(2)(B) does not preclude counsel from providing assistance to experts in preparing
the reports, and indeed, with experts such as automobile mechanics, this assistance may be
needed. Nevertheless, the report, which is intended to set forth the substance of the direct
examination, should be written in a manner that reflects the testimony to be given by the
witness and it must be signed by the witness.

At a minimum, this passage is designed to ensure that assistance from the lawyer is not a ground for
striking the report or other adverse action. But does providing meaningful assistance require
confidentiality? It has been urged that requiring disclosure of the lawyer's role undermines the
lawyer's ability to participate meaningfully in the preparation of the report. Surely the possibility
of later scrutiny of the nature of such assistance will sometimes constrain lawyers providing it, but
the above passage does not say that the nature of the assistance should be immune to examination.
Moreover, the Committee Note also emphasizes that the report should reflect the testimony of the
witness, suggesting that attention properly maybe given to the relative roles of the lawyer and the
witness in preparing the report.

If it is important to provide an avenue for determining the role of the lawyer in the
preparation of the final report, limiting disclosure to the final report may be unworkable. It may be
that the great majority of final reports reach that status only after being reviewed and blessed by the
lawyer. If that is the case, it is difficult to see how one could adequately evaluate the role of the
lawyer without knowing at least what the expert said in the "draft" that preceded the lawyer's
involvement. Yet if avoidance strategies like those described above will insulate the lawyer's role
from examination, it may be that the rule only requires meaningful disclosure when a party is unable
to afford those strategies or not sophisticated to use them.

Possible courses from this point

As pointed out at the beginning of this memorandum, the 1993 amendments constituted a
major expansion of the expert discovery provisions, building on the 1970 expansion. Throughout,
the challenge has been to calibrate the amount of disclosure that is needed to permit fair preparation
for challenging the other side's expert testimony while avoiding undue discovery. Although there
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might have been arguments that the idea of a required and detailed report was too intrusive and
burdensome, those arguments have not been advanced.

Instead, the questions presented are (a) whether the report requirement should be amended,
(b) whether amendments should be adopted to provide a zone of confidentiality for attorney-expert
interaction, and (c) whether amendments should provide at least a zone of confidentiality for the
expert's report preparation. These issues are interconnected, but a number of possible avenues for
proceeding exist:

(1) Amending the Rule 26(a)(2)(B) report requirements: Various possible reactions to
concerns about the operation of the report requirement might be addressed, together or separately:

(a) Removing the exemption to the report requirement foremployee expert witnesses: This
change would in some ways be easy to accomplish if one wanted simply to close the exemption for
employees. But making a change would likely raise a number of issues concerning nonemployee
expert witnesses like treating physicians and privilege waiver consequences. Perhaps a lesser change
would be to preserve the exemption for "hybrid" employee witnesses who were actors or viewers,
but who can bring their expertise to bear on explaining what they did or saw.

(b) Handling the treating physician problem: Deleting the exemption for employees would
raise questions about how best to handle treating physicians, and whether there are other categories
deserving exemption from the report requirement. It might be possible that this exemption could
include the "hybrid" employee witness who was an actor or viewer but will testify about those
matters through the prism of some expertise. One idea might be to try to include aprovision in the
text of the rule exempting treating physicians (and others?), but that could prove difficult to
articulate in a way that both includes all one wants to include and deals with the possibility that such
a person might undertake additional litigation-preparation work at the behest of the lawyer that
should be subject to the report requirement.

(c) Severing the link between the report requirement and the loss ofprivilege or work product
protection for materials considered by expert witnesses: The uneasy link between the report
requirement and the abrogation of privilege protection could be undone, with the report applying to
all expert witnesses (except treating physicians and the like), and privilege protection handled
separately. That would raise the challenge of deciding what that protection should be (treated also
in (2) below) with regard to privilege waiver. A number of possibilities exist, including:

(i) Limiting the disclosure requirement to information "relied upon" by the expert,
rather than information "considered by" the expert: This change could very significantly
contract the disclosure obligation, assuming that experts would take a narrow view of what
they relied upon in forming their opinions. And it would often excuse revelation of materials
for which no privilege or work product protection could be claimed.

(ii) Excluding "core" work product from the disclosure requirement: This would
seem to respond to a major concern of segments of the bar, but would present the challenge
of defining "core" work product in the rules. As noted again in (2) below, this could entail
revisions to Rule 26(b)(3).

(iii) Excepting certain employee experts from the obligation to reveal privileged or
work product materials: For other purposes, the discovery rules do treat some employee
witnesses differently from others. Thus, Rule 30(b)(6) singles out officers, directors, and
managing agents. Perhaps some'similar effort could be fashioned to protect against privilege
waiver for the sorts of employees whose positions present the most troubling possibilities.

223



26A2907.wpd 20 26(a)(2) issues

(iv) Excluding from disclosure information that an employee received in the normal
course of his or her duties: A main concern with overbroad waiver for employee expert
Witnesses is about privileged information an employee receives as part of ordinary work.
Perhaps the rule could require only that information provided by the lawyer be subject to
disclosure, or exempt disclosure of information the employee received in the normal course
of his or her duties. Both those ideas could prove challenging to implement in rule language.
If the employee's ordinary work includes interacting with the lawyer, drawing lines may be
particularly difficult. And there might be some risk of circumvention ifthe information were
passed from the lawyer to organization higher-ups who then provided it to the employee,
raising a question about what was within the employee's normal course of duties.

(2) Amending Rule 26(a)(2)(B) to address work product and other privileged materials
explicitly: The current Committee Note speaks aggressively of the need to disclose such material,
but the rule does not deal explicitly with whether its command overrides work product or other
protections that would otherwise apply to materials shared with expert witnesses. In particular, in
light of a number of expressed concerns, it might be desirable to deal expressly in the rule with
whether ."core" work product must be disclosed. Requiring disclosure appears to be the dominant
view of the courts under the rule and Note as presently written, so an amendment might not be
worthwhile to make it clear that disclosure is the rule. If the desire is to change that rule, it may
prove difficult to define what would suffice to require disclosure, for it could happen that all
information provided to an expert would be claimed to be subject to a privilege. These issues raised
by the ABA present two possible courses for proceeding:

(a) Amending Rule 26(a)(2) to provide protection for the interaction between the lawyer and
the expert witness:, This effort would likely be a challenge. The ABA's own proposed approach
calls for an adequate opportunity to develop cross-examination. Ensuring that opportunity while
providing the protection desired may prove difficult. Some of the routes that might be used have
already been mentioned in (1) above -- limiting disclosure to material "relied upon" by the expert,
or excluding disclosure of "core" product, for example.

(b) Broadening attention to include Rule 26(Q)(3): If the main concern is work product
protection, and particularly "core" work product, it may be that a rule-based definition of that
concept would be necessary. A logical place to provide such a definition would be in Rule 26(b)(3).
In addition, other features of Rule 26(b)(3) might bear on an effort to deal with the expert witness
problem. For example, the rule provides protection for litigation preparation (whether "core" or
ordinary) only with regard to "documents and tangible things." That does not include oral interaction
between the lawyer and the expert witness, which receives no protection from current Rule 26(b)(3).
And that definition of the rule's protection presents potential difficulties in handling of electronically
stored information, which some might urge is neither a "document" nor "tangible" for purposes of
Rule 26(b)(3) protection. So it might be timely to re-examine the limitation of Rule 26(b)(3) to
"documents and tangible things." Other features of Rule 26(b)(3) might bear scrutiny as well. But
any substantial effort to revise Rule 26(b)(3) would raise a host of issues about settled caselaw and
practice.

(3) Amending Rule 26(a)(2)(B) to provide that "draft" reports need not be disclosed: This
could present some difficulties in defining "draft" reports. It would also raise the issue whether, after
amendment, courts could ever order disclosure (or perhaps even preservation) of such materials
unless the party seeking them has satisfied the standards of Rule 26(b)(3).

(4) Leaving Rule 26(a)(2) as it is and relying on sensible district court decisions: This
avenue may be the wisest given the difficulties and contending policies mentioned above. With
regard to the first issue -- reports by employees -- the 1993 Committee Note explicitly invites such
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rulings. More generally, it may be that the range of circumstances that bear on the sensible
determination of individual cases makes effective line-drawing by rule impossible.
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RESOLUTION

Resolved that the American Bar Association recommends that consistent rules should be

established throughout the federal and state courts to govern the scope of required disclosures or

discovery of testifying experts and their reports.

Further resolved that the American Bar Association recommends that applicable federal

'and state rules and statutes governing civil procedure be amended or adopted to protect from

discovery draft expert reports and attorney-expert communications relating to an expert's report,

as follows:

(i) an expert's draft reports should not be required to be produced to an opposing party;

(ii) communications, including notes reflecting communications, between an expert and
the attorney who has retained the expert should not be discoverable except on a showing
of exceptional circumstances;

(iii) nothing in the preceding paragraph should preclude opposing counsel from
,obtaining any facts or data the expert is relying gn in forming his or her opinion,
including that coming from counsel, or from otherwise inquiring fully of an expert into
,what facts or data the expert considered, whether the expert considered alternative
approaches or into the validity of the expert's opinions.

Further resolved that the American Bar Association recommends that, until federal and

state rule and statutory amendments are adopted, counsel should enter stipulations protecting

from discovery draft expert reports and communications between attorney and expert relating to

an expert's report.
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REPORT OF THE FEDERAL PRACTICE TASK FORCE

FEDERAL AND STATE RULES OF PROCEDURE SHOULD
BE AMENDED OR ADOPTED, SO THAT DRAFT EXPERT REPORTS AND COMMUNICATIONS

BETWEEN AN ATTORNEY AND AN EXPERT REGARDING THE EXPERT'S REPORT
ARE PROTECTED AS ATTORNEY WORK PRODUCT AND NOT DISCOVERABLE

Introduction

The law in the federal courts and in state courts on expert witness discovery is both

uncertain and varied. Many federal courts require the production of all draft reports, the expert's

handwritten notes and all attorney-expert communications. A few judges issue early case

management orders to require the preservation of all expert drafts and other work product

materials to counter the practice of experts who avoid generating draft reports or discard them in

the ordinary course.

Other federal courts and judges continue to hold that these drafts and communications are

attorney work product and are not discoverable. Other judges have individual "local local" rules

with different requirements. The practice among the states also varies considerably, even in

those states that ordinarily adopt federal procedural rules as the norm.

This uncertainty has produced practices that, among other things, (1) impede the

collaborative process between attorney and testifying expert, (2) make litigation considerably

more expensive, (3) impose unnecessary burdens on preparing expert reports and (4) provide a

distinct advantage to the well-heeled litigant. The uncertainty and varied requirements among

different courts are themselves problematic.

This uncertainty stems from the 1993 amendment to Fed. R. Civ. P. 26(a)(2), (and state

analogues), that expanded expert discovery from the materials relied on by an expert to any "data

or other information" considered by an expert in forming his or her opinion. Some courts have
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defined "other information considered'' to include not only facts or data provided to the expert,

but also all draft expert reports and all attorney communications with the expert. Others continue

to protect this information as attorney work product under Rule 26(b)(3).

We believe counsel and experts should be subject to consistent rules and court

expectations around the country. This will minimize unnecessary expense and properly focus

discovery on the soundness of the expert's opinion by itself, rather than on the preliminary

mental thought processes and experimentation that led up to it.

We therefore recommend that federal and state rules be adopted or amended, consistent

with American Bar Association policy, to protect from discovery draft expert reports and

attorney-expert communications that are an integral part of the collaborative process in preparing

an expert's report. Although this might bar opposing counsel from inquiring into an expert's

preliminary thought processes, we believe that the adverse consequences of allowing inquiry into

these issues significantly outweigh their benefits. Nothing in our proposed formulation would

preclude counsel from fully exploring the bases for the expert's opinions, including whether the

-expert considered alternative approaches and views, just as counsel did before the 1993

amendments were adopted.

Background

Fed. R. Civ. P. 26(a)(2) was amended in 1993 to require a party to provide the other

parties with a written report from "a witness who is retained or specially employed to provide

expert testimony in the case or whose duties as an employee of the party regularly involve giving

expert testimony."

Rule 26(a)(2) was also amended to require that the expert's report disclose not only data

or facts relied on by the expert in formulating his or her opinion, but also that the report contain
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"'the data or other information considered by the witness in forming-the opinions" given in the

report (emphasis added).

This change was intended to require experts to disclose the data and facts they had

available to them for "consideration," not merely those that they ultimately believe they "relied

on."

As the 1993 Advisory Committee Note states:

The report is to disclose the data and other information considered by the expert and any
exhibits or charts and summarize or support the expert's opinions. Given this obligation
of disclosure, litigants should no longer be able to argue that materials furnished to their'
experts to be used in forming their opinions - whether or not ultimately relied upon by
the expert - are privileged or otherwise protected from disclosure when such persons are
testifying or being deposed.

But at the same time, the 1993 Advisory Committee Note also recognizes counsel will

normally need to assist experts in preparing their reports:

Rule 26(a)(2)(B) does not preclude counsel from providing assistance to experts in
preparing the reports, and indeed, with experts such as automobile mechanics, this
assistance may be needed. Nevertheless, the report, which is intended to set forth the
substance of the direct examination, should be written in a manner that reflects the
testimony to be given by the witness and it must be signed by the witness.

Given the language in Rule 26(a)(2)(B) that the report must "disclose the data and other

information considered by the expert," most federal courts and the more recent decisions have

held that even attorney trial strategy, mental impressions and other traditional work product, if

turned over to a testifying expert, should be produced.

A minority of federal courts have held that this language was not intended to trump the

work product protections of Rule 26(b)(3).

As a practical matter, the proviso in the Note that "Rule 26(a)(2)(B) does not preclude

counsel from providing assistance to experts in preparing the reports" has become illusory and

offers no protection. Anything the expert looks at or hears, including an attorney's input, is
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deemed to have been "considered by the expert" and has become fair game for discovery by the

other side. This includes (i) any communications (e-mail, notes of phone conversations, etc.)

between counsel and the expert, (ii) counsel's review of spread sheets or other preliminary or

tentative calculations and (iii) preliminary drafts that may have been exchanged between them.

The result, whether intended or not, has been to make virtually every case where an
J

,expert is retained both (a) more cumbersome and (b) more expensive. In many cases,

particularly ones involving significant dollars or issues, it has also required counsel to retain two

sets of experts. The first set are "consulting" experts with whom counsel can freely explore his

or her theories of the case or the evidence - without fear that this traditional "work product" will

have to be disclosed to the other side. The second set of experts are "testifying" experts whose

thought processes are not "tainted" with the input of trial counsel's thoughts and strategies.

Even this expensive practice does not solve the problem. The "testifying" expert still has

to communicate with counsel and, except in rare cases, has to prepare a draft that will (and

properly should) reflect both the expert's and counsel's mental processes - bringing the issue

back to sq~uare one.

Where only "testifying" experts are retained, the rule has had other unwarranted

consequences. Some courts or judges require that experts preserve all drafts (as well as e-mails

and other communications with counsel) and make them available to the other side - because

they constitute "information considered by the expert." Carried to its logical conclusion, every

keystroke an expert enters into his or her report could arguably be made available to the

opposing party because it was considered in arriving at the expert's final views.

The 'Wary testifying expert thinks long and hard about what he or she puts down on

"electronic" paper. It is difficult to try out different theories or calculations when the expert (and
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counsel) knows that -they are going to be fair game for the opposing side to use in attempting to

discredit or challenge the expert's testimony.

The draft of a "report" is an iterative process by which the expert's analysis is refined,

often with false starts. What should matter in litigation is not how the expert arrived at his or her

final conclusion, but whether that conclusion holds water and can stand scrutiny tested on its

merits.

It has therefore now become common practice for an expert to try to avoid having to keep

and then produce information "considered" in arriving at a final opinion.

Experts typically commit to the computer only an unsaved draft, and then to have counsel

come to the expert's office (or bring a laptop to counsel's office) so they both can work on the

opinion and have it appear as the first - and only - report that is then produced to the other side.

The result is that an expert may not realistically have an opportunity to test his or her views

before being required to share them with counsel who retained the expert, much less before being

required to produce his or her "initial" draft to the other side for scrutiny.

This is not simply a "lairge case" problem. Nor is it an issue that affects only defendants

or plaintiffs. It directly impacts every case in which an expert is being used. It is also a problem

on two levels.

First, it places artificial restrictions on both (i) the relationship between counsel and the

expert and (ii) their collaborative search for not only the most persuasive view of the issue, but

also the expert's ability to fashion an opinion that has a solid empirical basis.

Second, it pushes lawyers and experts alike toward intellectual dishonesty both in the

process used to arrive at an opinion and the ultimate opinion itself.
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We are aware of no evidence, empirical or otherwise, that suggests that the requirement

to produce drafts, to the extent they exist, provides a better method for presenting and assessing

an expert's trial testimony. There are significant countervailing reasons why it should be

changed.

Proposed Rule Provisions

Consistent rules should therefore be established throughout the federal and state courts to

govern the scope of required disclosures or discovery of experts and expert reports.

In particular, applicable federal and state rules and statutes governing civil procedure

should be amended or adopted to protect from discovery draft expert reports and attorney-expert

communications relating to an expert's report so that:

(i) an expert's draft reports should not be required to be produced to an opposing party;

(ii) communications, including notes reflecting communications, between an expert and
attorney who has retained the expert should not be discoverable except on a showing of
exceptional circumstances;

(iii) nothing in the preceding paragraph should preclude opposing counsel from
obtaining any facts or data the expert is relying on in frirming his or her opinion,
including that coming from counsel, or from otherwise inquiring fully of an expert into
what facts or data the expert considered, whether the expert considered alternative
approaches or into the validity of the expert's opinions.

Until federal and state rule and statutory amendments are adopted, and consistent with the

policy expressed in the Association's Civil Discovery Standards (August 2004), counsel should

enter stipulations protecting from discovery draft expert reports and communications between

attorney and expert relating to an expert's report.

American Bar Association Policy

In August 1999, the American Bar Association's House of Delegates adopted the

Association's Civil Discovery Standards. The Standards recognize a need to protect
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communications between counsel and their testifying experts that convey the attorney's trial

strategy or constitute strategic litigation planning.

Civil Discovery Standard 21 provides in pertinent part:

e. No Waiver of Attorney Work Product. The provision in section 21(b)(iii)
above that an expert's report describe "the data or information the expert is
relying on in formulating [his or her] opinion" does not require the
disclosure of communications that would reveal an attorney's mental
impressions, opinions or trial strategy protected under the attorney work
product doctrine. The report should disclose, however, any data or
information, including that coming from counsel, that the expert is relying
on in forming his or her opinion. In jurisdictions where this issue has not
been addressed or decided, the parties should either stipulate how to treat
this issue or seek a ruling from the court at the earliest practical time as to
its view on the scope of protection for this information.

The Comment to this Standard explains that

Subsection (e). Other than court-appointed experts, which are sui generis,
an expert is retained to provide testimony to assist one side in the case. The
expert is entitled to have the benefit of the theories, however tentative or
preliminary they may be, of the counsel that has retained the expert. Experts
logically come within the "zone of privacy for strategic litigation planning"
that is the rationale for the attorney work product doctrine. See United States v.
Adlman, 68 F.3d 1495, 1501 (2d Cir. 1995) (construing Fed. R. Civ. P. 26(b)(3) in
an unrelated context). Counsel should be able to explore counsel's theories or
ideas about the litigation with an expert without the worry that the discussion is
tantamount to disclosure to the other side.

At least in federal practice, however, there is a split of authority as to
whether communications to an expert of an attorney's "core" or "opinion" work
product are immune from disclosure after the 1993 amendments to Rule 26.

For cases holding that all work product is now discoverable under Fed. R.
Civ. P. 26(a)(2)(B), see, e.g., Musselman v. Phillips, 176 F.R.D. 194 (D. Md.
1997); Bama v. United States, No. 95 C 6552, 1997 U.S. Dist. LEXIS 10853
(N.D. III. July 23, 1997); B.C.E. Oil Ref v. Consolidated Edison Co., 171 F.R.D.
57, 66 (S.D.N.Y. 1997); Kam v. Ingersoll Rand, 168 F.R.D. 633, 639-40 (N.D.
Ind. 1996).

For cases holding otherwise, see, e.g., Magee v. Paul Revere Life Ins. Co.,
172 F.R.D. 627, 642 (E.D.N.Y. 1997); Haworth, Inc. v. Herman Miller, Inc., 162
F.R.D. 289 (W.D. Mich. 1995); All W. Pet Supply Co. v. Hill's Pet Prods. Div.,
152 F.R.D. 634 (D. Kan. 1993); see also Gregory P. Joseph, Emerging Expert
issues Under the 1993 Disclosure Amendments to the Federal Rules of Civil
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Procedure, 164 F.R.D. 97, 101-04 (1996) (collecting cases, and outlining reasons
why the continuing recognition of protection for opinion work product is
appropriate after recent amendments to Rule 26).

Particularly where an expert is acting as a consultant, the expert's report is
likely to reflect counsel's mental processes and legal theories. The court may,
however, assess whether there is "substantial need" for using the report to
impeach the expert that would outweigh the policy of protecting work product.
National Steel Prods. Co. v. Superior Court, 210 Cal. Rptr. 535, 543 (Ct. App.
1985).

An attorney's mental impressions, theories and-strategies - archetypal
"work product" - that have been conveyed to an expert should not have to be
disclosed if the expert is not relying on them in his or her testimony. The ability
to have untrammeled access to the process by which an expert has formulated his
or her final opinion(s) in the case is outweighed by (1) the undesirability of
placing substantial barriers to a full and free exchange of ideas and theories
between counsel and the expert; (2) the fact that the expert has been retained to
advise and assist one side in an adversary trial system; (3) the added, unnecessary
expense of having to retain two experts - one to testify and the other to consult -
if a lawyer wants to maintain the confidentiality of his or her work product, and
(4) the ability of counsel to obtain and cross-examine the expert on anything the
expert is actually relying on in his or her opinion.

If there is no controlling contrary case law in a particular jurisdiction,
counsel should assume that there is a reasonable possibility that any
communication with the expert will be fair game for inquiry by the other side. 8
Charles Alan Wright et al., Federal Practice and Procedure § 2031.1, at 442 (2d
ed. 1994 & Supp. 1999) ("It appears that counsel should now expect that any
Written or tangible data provided to testifying experts will have to be disclosed.").
Until there is a clear legal rule, the best way to deal with the issue is to try to
obtain an agreement from all the parties to the case on howathey will treat the
issue or seek a ruling from the court on it.

Although a stipulation that there will be no waiver by sharing work
product with an expert would probably protect the information in~the particular
case, there is no guarantee that it would protect it against nonparties in another
setting. E.g., Bank Brussels Lambert v. Credit Lyonnais (Suisse) S.A., 160 F.R.D.
437, 448 (S.D.N.Y. 1995) (the test is whether disclosure is done in a way that
"substantially increases the likelihood that the work product will fail into the
hands of the adversary").

Other parts of the Civil Discovery Standards were amended by the House of Delegates in

August 2004, but Standard 21 remains in the 2004 version unchanged from its 1999 text.
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Why Federal and State Rules Should Be Amended

There are seven basic reasons why federal and state rules should be amended or adopted

to protect draft expert reports and attorney-expert communications in preparing an expert's

report.

First, the policy underlying the work-product doctrine is that counsel should be free to

explore different theories and options in preparing his or her case. This is archetypal work

product - a lawyer's mental impressions - and a rule requiring their disclosure makes it difficult

for counsel to strategize, theorize and develop the client's case and the expert's testimony to

support it.

Second, the current version of the rule hampers an expert's ability to arrive at a carefully

considered opinion by testing different hypotheses, permutations and calculations.

Third, there is no evidence, empirical or otherwise, that we are aware of that disclosure

of preliminary analyses and attorney-expert cdmmunications improves the quality of justice.

Fourth, because of the uncertainty attached to the discoverability of drafts and the

expert's mental processes - and the now-universal ability to track editorial changes in a word

processing program - lawyers and experts typically avoid "creating tracks" or producing

discoverable drafts and attorney-expert communications that the opposing side can use in

attacking the report.

Fifth, a disclosure requirement imposes unnecessary costs on the litigation process and

advantages the well-heeled litigant who can afford two experts. It therefore runs contrary to the

cardinal principle of Fed. R. Civ.,P. 1 - "to secure the just, speedy, and inexpensive

determination of every action" - and similar state provisions.
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Sixth (and consistent with established American Bar Association policy in the Civil

Discovery Standards), experienced counsel are simply stipulating around the current version of

the rule by agreeing to exempt their case from the requirements to produce draft reports and

attorney-expert communications.

Seventh, some states have either not adopted the federal rule or are now adopting rules

that depart from it and keep preliminary drafts and attorney-expert communications from being

discoverable. The practice in federal courts also varies considerably from court to court and-

judge to judge. A rule of discovery and disclosure should be consistent around the country so

that litigants, counsel and experts know what the ground rules are, regardless of what court they

are in or which judge they are before.

A. Public Policy Favors Encouraging a Collaborative Effort Between
Expert and Attorney and a Disclosure Rule Hinders that Effort

Uncertainty in the legal requirement for discovery of draft expert reports and attorney-

expert communications that reveal an attorney's mental impressions and trial strategy hinders the

collaborative effort between attorney and testifying expert.

Rule 26 was amended in 1993 to require experts retained or specially employed to give

expert testimony to submit written reports to the opposing side as a matter of course. The written

report was never intended as a substitute for testimony at trial. Its sole purpose is to give the

other fair side notice of the expected testimony. This allows counsel to decide whether (a) he or

she wants to take the expert's deposition (or simply cross-examine at trial) or (b) he or she needs

to retain his own expert, either to challenge the validity of the other side's expert's opinion or to

offer another one.
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Rule 26, both before and after the 1993 amendment, continued to protect an attorney's

work product, including legal theories, mental impressions and strategies disclosed to the

attorney's consultants and other agents. Fed. R. Civ. P. 26(b)(3) provides that:

[s]ubject to the provisions of subdivision (b)(4) of this rule [whiich deals with
expert depositions, discovery of the opinions of non-testifying experts, and cost
shifting], a party may obtain discovery of documents and tangible things
otherwise discoverable.., and prepared in anticipation of litigation or for trial by
or for another party or by or for that other party's representative (including the
other-party's attorney, consultant, surety, indemnitor, insurer, or agent) only upon
a showing that the party seeking discovery has a substantial need of the materials
in the preparation of the party's case and that the party is unable without undue
hardship to obtain the substantial equivalent of the materials by other means. In
ordering discovery of such materials when the required showing has been made,
the court shall protect against disclosure of the mental impressions, conclusions,
opinions, or legal theories of an attorney or other representative of a party
concerning the litigation. (Emphasis added.)

These provisions incorporate the work product doctrine articulated in Upjohn Co. v.

United States, 449 U.S. 383, 401 (1981). They recognize the special protection given to

counsel's mental impressions ("core" work product) and that work product is not limited to

counsel (material can be prepared by or for a "party's representative").

In Nexxus Producs. Co. v. CVS New York, Inc., 188 F.R.D. 7, 10 (D. Mass. 1999), the

defendant moved to compel the production of documents the other side's experts had relied on,

including materials related to "exclusively draft versions of the expert reports." After discussing

the split among courts and commentators, id. at 8-9, the court denied the motion to compel,

relying in large part on Advisory Committee Notes to the 1993 amendment that the Rule "does

not preclude counsel from providing assistance to experts in preparing the report, and indeed,...

this assistance may be needed." Id. at 8, 10. The court also relied on Haworth, Inc. v. Herman

Miller, Inc., 162 F.R.D. 289, 294-95 (W.D. Mich. 1994) ("For the high privilege accorded
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attorney opinion work product not to apply would require clear and unambiguous language in a

statute"). 1

6 Moore's Federal Practice, § 26.80[1][a] (2005) takes this view, stating that "nothing in

the advisory committee notes to the 1993 amendments... suggests that Rule 26(b)(4)(A) was

intended to abrogate the enhanced protection for opinion work product [in Upjohn]. Moore's

also notes that "the Haworth rule has 'three additional benefits: (1) it does not favor wealthy

parties who can afford to hire both testifying and non-testifying experts, (2) it discourages the

use of strained hypotheticals between expert and counsel in order to avoid disclosure, and (3) it

avoids a potential conflict with the Rules Enabling Act by not abolishing or modifying an

arguably evidentiary privilege."' Id.

As a practical matter, many federal courts require the disclosure of anything an expert

considers" - including the input of counsel.2 In these courts, counsel would have to be very

1 See also Kennedy v. Baptist Memorial Hospital-Boonville, Inc., 179 F.R.D. 520 (N.D. Mi

1998) (protecting as work product attorney-expert communications before first expert report but
permitting discovery of such communications after report's amendment); Bogosian v. GulfOil
Corp., 738 F.2d 587 (3d Cir. 1984) (pre-1993 case protecting attorney work product)
("Examination and cross-examination of the expert can be comprehensive and effective on the
relevant issue of the basis for an expert's opinion without an inquiry into the lawyer's role in
assisting with the formulation of the theory." 738 F.2d at 595); Magree v. Paul Revere Life Ins.
Co., 172 F.R.D. 627, 642-643 (E.D.N.Y. 1997); All West Pet Supply Co. v. Hill's Pet Prod., 152
F.R.D. 634, 638 (D. Kan. 1993).
2 See, e.g., In re Pioneer Hi-Bred Int'l, Inc., 238 F.3d 1370, 1375 (Fed. Cir. 2001) ("the
Federal Rules of Civil Procedure make clear that documents and information disclosed to an
expert in connection with his testimony are discoverable by the opposing party"); Herman v.
Marine Midland Bank, 207 F.R.D. 26, 29 (W.D.N.Y. 2002) ("the overwhelming majority of
district courts in this Circuit as well as in other jurisdictions have concurred" that "Rule
26(a)(2)(b) requires a party to disclose core work product, or other privileged or protected
material supplied by the party to its testifying expert"); Aniero Concerte Co, Inc. v. New York
City School Constr. Auth., No. 94CIV.91 11CSHFM, 2002 WL 257685, at *3 (S.D.N.Y. Feb. 22,
2002) ("any documents 'that were provided to and reviewed by the expert,"' including core
attorney work product found in counsel's letter to expert, were discoverable); Trigon Ins. Co. v.
US., 204 F.R.D. 277, ,282 (E.D. Va. 2001) ("[a]ny information reviewed by an expert will be
(footnote continued)
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unwise to "provide assistance" to an expert, whether an auto mechanic or anyone else, because

opposing counsel will use this discovery to try t6'show that the expert is really the other side's

lawyer's mouthpiece. The idea that counsel can assist the mechanic in making his or her report

comprehensible to the finder of fact, when that this assistance will become discoverable, is an

illusion. The rule also makes it difficult for counsel to explore alternative theories with a

testifying expert. This hurts the plaintiff in a car accident just as much as it hurts the defendant

in a multi-million dollar antitrust case.

B. The Current Rule Hampers an Expert's Ability to Arrive at a Carefully
'Considered Opinion

The risk that drafts and attorney-expert communications will face discovery makes it very

'difficult for the expert to do the necessary independent thinking and testing to arrive at a

considered opinion. One leading expert consulting firm has noted that "when there are rules

setting forth what is discoverable, there is a good chance that the potentially discoverable

material simply will not be created."

This creates at least four significant problems:

* Counsel may be hesitant in asking the expert to prepare analyses for settlement purposes.

subject to disclosure including drafts of reports sent from and to the testifying experts");
Musselman v. Phillips, 176 F.R.D. 194, 199 (D. Md. 1997) ("when an attorney communicates
otherwise protected work product to an expert witness retained for the purposes of providing
opinion testimony at trial - whether factual in nature or containing the attorney's opinions or
impressions - that information is discoverable"); Fidelity National Title Ins. Co. of NY v.
Intercounty National Title Ins. Co., 412 F.3d 745 (7" Cir. 2005) (requiring production of expert's
notes even if he did not rely upon them); Lacy v. K.L. Villenueve, 2005 U.S. Dist. LEXIS 31639
(W.D. Wa. 2005) (requiring production of e-mail conversations between counsel and testifying
expert); Colindres v. Quietflex Mfg., 228 F.R.D. 567 (S.D. Tex. 2005) (requiring production of
counsel-expert e-mails); American Fidelity Assurance Co. v. Bayer, 229 F.R.D. 520 (D.S.C.
2004); Synthes Spine Co., L.P. v. Walden, 2005 U.S. Dist. LEXIS 3,4974 (E.D. Pa. 2005); In re
Omeprazole Patent Litigation, 2005 U.S. Dist. LEXIS 6112 (S.D.N.Y. 2005).
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* Counsel may also be hesitant in asking the expert to prepare a critique of the opposing

expert for fear that it would have to be disclosed in discovery and forewarn the other side

of questions that might be asked in deposition or at trial.

• The expert will take pains to avoid creating anything that might be used to trap him or her

or confuse the issues.

* Most important, counsel may be hesitant to explore alternative analyses with their experts

for fear that, if disclosed, they could be Used to cast doubt on the strength of the expert's

convictions and the methodology ultimately used in the expert's report. Just as

important, counsel, who have lived with their cases longer than the experts, may be more

hesitant to focus the experts or their reports on the critical issues in the case for fear that

this focusing will be perceived as "testifying" for the experts.

C. There Is No Evidence that Disclosure of Draft Reports and Attorney-Expert
Communications Improves the Quality of Justice

Although counsel may have strong views based on their own practices or experiences,

there is no empirical evidence of which we are aware that disclosure of draft expert reports and

attorney-expert communications has improved the quality of justice, or that without that

disclosure, counsel or the trier of fact has been hindered in the ability to test, the merits of an

expert's opinion.

Many attorneys, aware of court requirements to require disclosure of draft reports,

routinely ask for their production. There is considerable disparity in the extent to which draft

reports are produced. Drafts are often destroyed in the ordinary course and most rules do not

forbid this practice. Drafts are usually available only from the unwary or the careless expert.

In jurisdictions where drafts are required to be produced, even if none exists, attorneys

almost uniformly ask questions of experts in depositions about their preparation of drafts, their
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retention of them and the'extent to which counsel has had input in the preparation of the expert's

report. This questioning almost always prolongs expert depositions, frequently with little

corresponding benefit. The expert will ultimately be gauged by the strength of the opinion and

the facts or data on which the expert relies, not on the extent to which the opinion was influenced

by counsel or on the mechanics of the report preparation process.

In 2002 the State of New Jersey therefore changed its rule to protect from discovery draft,

expert reports and communications between expert and attorney that constitute the collaborative

process in preparing the expert's report. After careful consideration, the subcommittee's report

supporting therule change found as follows:

The subcommittee believes that the desirability of the retaining attorney and
expert discussing the contents and format of an expert's report substantially
outweighs the potential loss of information which might have been used to
attack an expert's credibility and particularly his or her independence. After
all, the value of an expert's opinion is based on the facts assessed and/or
assumed and the reasoning process used to analyze them. Too much time is
now spent on discovery with little benefitgained in examining the report
preparation process. In the subcommittee's view, a bright line standard
reflected in this safe harbor recommendation should simplify discovery,
streamline judicial review and focus the cross-examination on the veracity
of an expert's opinion rather than the attorney's role in the production of the
final report.

Report of the Subcommittee of the Civil Practice Committee on The Discoverability of Experts'

Draft Reports to the Supreme Court Civil Practice Committee (September 5, 2001).

To arrive at a considered opinion, experts should therefore be free to think about their

analysis as broadly as possible without the artificial constraints placed on them by having to turn

them over as part of discovery.
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D.R Seasoned Experts and Counsel Now Go to Great Lengths to Avoid Creating

Discoverable Drafts and Communications

Although we have not conducted exhaustive research, it appears that it is standard

operating procedure for experienced expertstQ go to great lengths to avoid creating a "trail" that

would disclose how they arrived at their opinions or to reveal counsel's input.

One expert reported on his standard methodology. He never writes anything down that

could be viewed as "even an appearance of opinion." He never prints a draft, and always takes

care to overwrite or delete anything he is removing from the draft. If an attorney wants to review

the draft, the expert takes his laptop to the attorney's office and they both make edits at the same

time. He defragments his computer at least once a month using a Department of Defense quality

"'file scrubber" so there is no recoverable data other than well-organized files. Before preparing

his actual expert report, he saves it in Rich Text Format, then defragments his hard disk, runs the

file scrubber, and then defragments it again. He then prints the report in "pdf' format, deletes it

from his hard disk, and repeats the defragment-scrub-defragment process.

Some may argue this procedure should not be viewed as within the spirit if not the letter

of the requirement to disclose all drafts and other information considered by the witness in

forming the opinions. And given modem computer forensics, it is not at all clear that it would

succeed. But it does show the lengths to which the rule now drives experts in the preparation of

their opinions.

A leading expert consulting firm has commented that the current version of the rule not

only fosters the kind of clandestine environment described above, but cautious counsel will

studiously avoid sending any "bad documents" to their testifying experts, even if they will not

impact the experts' conclusions. This often results in the expert's not seeing certain documents

until their deposition or when they testify at trial. As they put it, "surprising an expert with new
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information serves no purpose for the court, if the expert could have taken account of that

information when forming the opinions."

The same firm noted that "experts make a habit and a virtue of not taking notes during

meetings or conference calls. This means that the expert's final opinions will be based on their

recollection of information... rather than on notes or records." And "notes and summaries of

materials reviewed are not prepared, even if [they] would assist the expert in more efficiently

preparing for trial."

In the "old days" an expert would write or type a draft, consider it and revise it. Only

when the expert was satisfied that it truly reflected his or her views would it be given to counsel.

And counsel could then comment on it and make sure that it was based on accurate information.

When both counsel and expert were satisfied, the report would then be put in final and given to

the opposing side, who would be able to probe its strength and weaknesses based on what the

expert was relying on to support it.

The advent of electronic discovery - with its ability to track not only the existence of a

document, but every stroke of the word processor and an expert's every thought (at least if he or

she commits it to the keyboard)_- has dramatically changed the equation. Every iteration can

now be viewed - literally - by the other side. Those who believe they have protected drafts, by

overwriting them, may nevertheless have them disclosed by zealous adversaries willing to spend

what may be needed in forensic experts. The written report, designed to give fair notice of

testimony at trial, without a rule change, may become the focus of a trial within a trial - the trial

of the expert's tentative thought processes leading to his expert conclusions.
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E. The Requirement to Produce Draft Expert Reports and Attorney- Expert
Communications Imposes Unnecessary Costs on the Litigation Process and
Advantages the Well-Heeled Litigant Who Can Afford Two Experts

To avoid revealing counsel's and the expert's mental processes - i.e., work product -

well-heeled litigants frequently retain two sets of experts. One set is used to formulate the expert

opinions, with the usual free exchange between counsel and the experts that is not discoverable.

Once they have arrived at those opinions, counsel then has to retain another set of experts to

testify. They are then carefully spoon fed only the "the data or other information considered by

the witness in forming the opinions" within the meaning of Rule 26(a)(2)(B) to be used in the

case.

This is expensive. It goes against the fundamental premise of the Federal Rules of Civil

Procedure articulated in Rule 1: "to secure the just, speedy, and inexpensive determination of

every action." See also Fed. R. Civ. P. 16(a)(3) ("discouraging wasteful pretrial activities");

26(c) (authorizing a protective order to avoid "undue burden or expense").

Less well-heeled parties may not be able to afford the luxury of two experts and they risk

greater exposure of discovery of their experts' drafts and attorney-expert communications. They

also face greater risk of producing overlooked drafts that were inadvertently created and

potentially embarrassing attorney-expert communications.

There are other transactional costs associated with requiring an expert to disclose

everything he or she considered. Requests for electronic versions of expert's reports, including

"meta-data" showing how the report evolved at each step, are now commonplace. The focus

becomes not on the merit of the report but on the process by which the expert arrived at the final

conclusions in the report. This, too, is not only time-consuming and expensive, but creates

satellite litigation that serves no meaningful purpose in the overwhelming majority of cases.
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F. Experienced Counsel Are Stipulating Around The Rule

As noted above, the ABA's Civil Discovery Standard 21 specifically provides that

... In jurisdictions where this issue has not been addressed or decided, the
parties should either stipulate how to treat this issue or seek a ruling from
the court at the earliest practical time as to its view on the scope of protection
for this information.

And the Comment points out that

If there is no controlling contrary case law in a particular jurisdiction, counsel
should assume that there is a reasonable possibility that any communication with
the expert will be fair game for inquiry by the other side. 8 Charles Alan Wright
et al., Federal Practice and Procedure § 2031.1, at 442 (2d ed. 1994 & Supp.
1999) ("It appears that counsel should now expect thatany written or tangible
data provided to testifying experts will have to be disclosed."). Until there is a
clear legal rule, the best way to deal with the issue is to try to obtain an agreement
from all the parties to the case on how they will treat the issue or seek a ruling
from the court on it.

Even in jurisdictions where disclosure will likely be required, a growing number of

experienced counsel are therefore stipulating at the start of the case to provisions that avoid these

problems.

A typical stipulation provides that

3. The following categories of data, information, or- documents need not be disclosed by
any party, and are outside the scope of permissible discovery (including deposition
questions):

a. any notes or other writings taken or prepared by or for an expert witness in
connection with this matter, including correspondence or memos to or from, and
notes of conversations with, the expert's assistants and/or clerical or support staff, one
or more other expert witnesses or non-testifying expert consultants, or one or more
attorneys for the party offering the testimony of such expert witness, unless the expert
witness is relying upon those notes or other writings in connection with the expert
witness' opinions in this matter;

b. draft reports, draft studies, or draft work papers; preliminary or intermediate
calculations, computations or data runs; or other preliminary, intermediate or draft
materials prepared by, for or at the direction of an expert witness;

c. any oral or written communication between an expert witness and the
expert's assistants and/or clerical support staff,, one or more other expert witnesses or
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non-testifying expert consultants, or one or more attorneys for the party offering the
testimony of such expert witness, unless the expert witness is relying upon those-
notes or other writings in connection'with the expert witness' opinions in this matter.

Instead of having to stipulate to these "opt out" provisions, this practice should be the

rule.

G. Consistent Practice in Both Federal and State Courts Calls for One Rule,
Not Different Ones

A basic policy underlying the ABA's Civil Discovery Standards is that best practices

should be used throughout the American justice system.

It does no service to the system itself- or its users - to have separate rules for how

experts prepare their reports, and what information they are required to keep and then disclose, to

have inconsistent rules and practices.

States such as New Jersey, Massachusetts, Texas and others expressly exempt drafts and

attorney-expert communications from disclosure or discovery. Although the weight of authority

in the federal courts now seems to require this'disclosure, there are still courts who hold that

attorney-expert communications are protected work product.

Even in those federal districts where courts require disclosure, individual judges have

different rules. Some require that experts and counsel retain - and then turn over - any and all

drafts of whatever ilk and however preliminary they may be. Other judges may have a rule that

protects drafts up until the expert turns one over to counsel. Still others protect the drafts until a

report is turned over to the other side.

The result is uncertainty and does not materially advance the truth-finding process of

litigation. As noted above, this uncertainty also fosters conduct that could be viewed as

counterproductive and adding unnecessary cost to litigation.
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Litigants, counsel and experts, as well as the public at large that relies on our justice

system, deserve a consistent rule, for all cases - if not in both federal and state, courts, then

certainly in all federal courts.

Recommendations

A. Federal and State Rules Should Be Amended or Adopted

We therefore recommend that federal and state rules should be amended or adopted to

make it clear that draft expert reports and attorney-expert communications other than the facts

and data considered or relied upon by the expert should ordinarily be protected from discovery.

B. Counsel Should Enter Stipulations to Protect Draft Expert Reports and
Their Collaborative Communications with their Experts

Until federal and state rules can be amended to make clear that draft expert reports and

attorney-expert communications are protected from discovery, consistent with established ABA

policy, counsel should stipulate that they will not seek this discovery from each other.

Jeffrey J. Greenbaum, Co-Chair
Loren Kieve, Co-Chair
Michael P. Lynn, Co-Chair
Peter M. Ellis
Honorable Joseph A. Greenaway, Jr., U.S.D.J.
Gregory P. Joseph
Jonathan S. Mothner
Kevin F. O'Malley
Garth T. Yearick

Members of the Federal Practice Task Force

The Honorable Nancy Friedman Atlas, U.S.D.J. and the Honorable Margaret M. Morrow,
U.S.D.J., also members of the Task Force, abstain from this report.
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Appendix - American Bar Association Civil Discovery Standard 21 (August 2004)

21. Written Reports From Each Testifying Expert.

a. When the Report Should Be Disclosed. At the same time a party discloses
the identity of its expert, it should also furnish to the other side a written
report signed by the expert.

b. What the Report Should Contain. The expert's report should contain:

i. A complete statement of each opinion the expert will give;

ii. The basis and reason(s) for that opinion;

iii. The data or information the expert is relying on in formulating the
opinion and a description of where this data or information can be
found if it is not part of the record or has not been produced in
discovery;

iv. Any exhibit(s) to be used as a summary of or support for the opinion;

v. The expert's qualifications, including a list of any publication written
by the expert in the last ten years;

A. The compensation paid or to be paid to the expert;

vii. A list of any cases, including each case's name, court, docket number
and the name, address and telephone number of each counsel of
record, in which the expert has testified at trial or in deposition in the
last four years; and

viii. If not provided in response to subsection (v) above, the expert's
current resume and bibliography, if any.

c. When a Non-Testifying Consultant Becomes a Testifying Expert. A
testifying expert who was initially retained as a non testifying consultant and
who prepared a written report in a consultant capacity should disclose the
written report to the opposing party in the same manner and subject to the
same requirements as any other testifying expert.

d. Supplementation of an Expert's Opinion.

L. Ordinarily an expert's report, as well as his or her deposition
testimony, should be final and complete when given, and not subject
to later revision or amendment. The parties may stipulate that an
expert's opinion can be supplemented within a reasonable specified
time before trial.
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ii. In the absence of stipulation, a party wishing to supplement an
expert's opinion less than 30 days before trial or a discovery cut-off or
other date set by the court should first obtain leave of court. Factors
that a court should consider in determining whether or not to allow
supplementation include:

A. The good faith of the party seeking to supplement the opinion;

B. Whether the information was available to that party and/or the
expert at an earlier date;

C. Unfair prejudice to any party; and

D. Whether it would result in an unfair delay of the trial.

iii. A party that is permitted to supplement its expert's opinion less than
30 days before trial or a discovery cut-off date should promptly make
the expert available for deposition.

e. No Waiver of Attorney Work Product. The provision in section 21(b)(Iii)
above that an expert's report describe "'the data or information the expert is
relying on in formulating ihis or her] opinion" does not require the
disclosure of communications that would reveal an attorney's mental
impressions, opinions or trial strategy protected under the attorney work
product doctrine. The report should'disclose, however, any data or
information, including that coming from counsel, that the expert is relying
on in forming his or her opinion. In jurisdictions where this issue has not
been addressed or decided, the parties should either stipulate how to treat
this issue or seek a ruling from the court at the earliest practical time as to
its view on the scope of protection for this information.

f. Failure to Provide a Report or Opinion. The court should consider whether
a party's failure to disclose the identity of its expert or to provide the expert's
written report or a deposition within a reasonable period of time before trial
or by a date set for doing so should preclude that party from (i) calling the
expert at trial or (ii) introducing that part of the expert's opinion that was
not timely disclosed.

g. Sanctions: Factors to Consider. Among the factors a court should consider
in assessing what sanctions, if any, should be imposed for a party's failure to
identify an expert or to provide the expert's report in timely fashion are:

i. The party's good or bad faith in the matter;

ii. Whether or not the failure was due to circumstances beyond the
party's control;
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iii. Whether there has been unfair surprise or prejudice to the opposing
side; and

iv. Whether the failure will unreasonably delay the trial or any other key
events in the case.

Comment

Subsection (a). See Comment above for Standard 20(a). Unlike the federal rule,
this Standard requires that reports be provided by any person, other than a "hybrid" fact-opinion
expert, who Will give expert testimony at trial. In jurisdictions where there is no requirement that
all experts furnish written reports containing the information listed in this Standard, it would be
prudent to serve interrogatories that ask for this information.

Subsection (b). This Standard is modeled on the disclosure and discovery
requirements in Fed. R. Civ. P. 26(a)(2)(B) and similar state rules, e.g., Tex. R. Civ. P. 194.2(f).
Compare Cal. Civ. Proc. Code § 2034(f) (which requires less detailed information); Castaneda v.
Bornstein, 43 Cal. Rptr. 2d 10, 17 (Ct. App. 1995) (expert should not be excluded for failure to
disclose the "general substance" of testimony).

Subsection (d). A party has a duty to supplement its expert's disclosure whenever
it learns that the disclosure is incomplete or incorrect in some material respect. This duty applies
-to changes in the opinions in the expert's report, as well as those the expert gives in deposition.
While supplementation should be made promptly after the deficiency has been discovered, the
Standard sets a 30-day deadline before trial or a discovery cut-off after which a party must obtain
the court's permission to make the change. Accord Fed. R. Civ. P. 26(e), (a)(3).

Subsection (e). Other than court-appointed experts, which are sui generis, an
expert is retained to provide testimony to assist one side in the case. The expert is entitled to
have the benefit of the theories, however tentative or preliminary they may be, of the counsel that
has retained the expert. Experts logically come within the "zone of privacy for strategic
litigation planning" that is the rationale for the attorney work product doctrine. See United
States v. Ad/man, 68 F.3d 1495, 1501 (2d Cir. 1995) (construing Fed. R. Civ. P. 26(b)(3) in an
unrelated context). Counsel should be-able to explore counsel's theories or ideas about the
litigation with an expert without the worry that the discussion is tantamount to disclosure to the
other side.

At least in federal practice, however, there is a split of authority as to whether
communications to an expert of an attorney's "core" or "opinion" work product are immune from
disclosure after the 1993 amendments to Rule 26.

For cases holding that all work product is now discoverable under Fed. R. Civ. P.
26(a)(2)(B), see, e.g., Musselman v. Phillips, 176 F.R.D. 194 (D. Md. 1997); Bama v. United
States, No. 95 C 6552, 1997 U.S. Dist. LEXIS 10853 (N.D. III. July 23, 1997); B.C.F. Oil Ref v.
Consolidated Edison Co., 171 F.R.D. 57, 66 (S.D.N.Y. 1997); Kam v. Ingersoll Rand, 168
F.R.D. 633, 639-40 (N.D. Ind. 1996).
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For cases holding otherwise, see, e.g., Magee v. Paul Revere Life Ins. Co., 172
F.R.D. 627, 642 (E.D.N.Y. 1997); Haworth, Inc. v. Herman Miller, Inc., 162 F.R.D. 289 (W.D.
Mich. 1995); All W. Pet Supply Co. v. Hill's Pet Prods. Div., 152 F.R.D. 634 (D. Kan. 1993); see
also Gregory P. Joseph, Emerging Expert issues Under the 1993 Disclosure Amendments to the
Federal Rules of Civil Procedure, 164 F.R.D. 97, 101-04 (1996) (collecting cases, and outlining
reasons why the continuing recognition of protection for opinion work product is appropriate
after recent amendments to Rule 26).

Particularly where an expert is acting as a consultant, the expert's report is likely
to reflect counsel's mental processes and legal theories. The court may, however, assess whether
there is "substantial need" for using the report to impeach the expert that would outweigh the
policy of protecting work product. National Steel Prods. Co. v. Superior Court, 210 Cal. Rptr.
535, 543 (Ct. App. 1985).

An attorney's mental impressions, theories and strategies - archetypal "work
product" - that have been conveyed to an expert should not have to be disclosed if the expert is
not relying on them in his or her testimony. The ability to have untrammeled access to the
process by which an expert has formulated his or her final opinion(s) in the case is outweighed
by (1) the undesirability of placing substantial barriers to a full and free exchange of ideas and
theories between counsel and the expert; (2) the fact that the expert has been retained to advise
and assist one side in an adversary trial system; (3) the added, unnecessary expense of having to
retain two experts - one to testify and the other to consult - if a lawyer wants to maintain the
confidentiality of his or her work product, and (4) the ability of counsel to obtain and cross-
examine the expert on anything the expert is actually relying on in his or her opinion.

If there is no controlling contrary case law in a particular jurisdiction, counsel
should assume that there is a reasonable possibility that any communication with the expert will
be fair game for inquiry by the other side. 8 Charles Alan Wright et al., Federal Practice and
Procedure § 2031.1, at 442 (2d ed. 1994. & Supp. 1999) ("It appears that counsel should now
expect that any written or tangible data provided to testifying experts will have to be
disclosed."). Until there is a clear legal rule, the best way to deal with the issue is to try to obtain
an agreement from all the parties to the-case on how they will treat the issue or seek a ruling
from the court on it.

Although a stipulation that there will be no waiver by sharing work product with
an expert would probably protect the information in the particular case, there is no guarantee that
it would protect it against nonparties in another setting. E.g., Bank Brussels Lambert v. Credit
Lyonnais (Suisse) S.A., 160 F.R.D. 437, 448 (S.D.N.Y. 1995) (the test is whether disclosure is
done in a way that "substantially increases the likelihood that the work product will fail into the
hands of the adversary").

Subsection (f). This Standard is modeled on Fed. R. Civ. P. 37(c)(1). The
Standard creates a presumption that an expert will not be permitted to give trial testimony that
has not first been disclosed in either a report or a deposition. But see Martinez v. City of Poway,
15 Cal. Rptr. 2d 644, 646 (Ct. App. 1993) (if an expert declaration has been submitted the expert
cannot be excluded based on the inadequacy of the information in the declaration). The Standard
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also recognizes the court's discretion to, use other remedies than an absolute bar on the expert's
testimony.

Subsection (g). This subsection identifies factors that are among those to be
considered in determining whether or not a failure to identify an expert or to provide a report in a
timely fashion should result in some form of sanction and, if so, what, form. The list is not
exclusive and a court should consider any other factors that would promote the interests of
justice.
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overwhelmingly approved the enclosed Report of Expert Witness Disclosure and "Core" Work
Product. This report highlights an area involving the interplay between the work-product
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SUMMARY

The Supreme Court in Hickman v. Taylor, 329 U.S. 495, 511-12, 67 S. Ct. 385,

393-94 (1947), and Upjohn Co. v. United States, 449 U.S. 383, 400-02, 101 S. Ct. 677, 688-89

(1981), has recognized that the work-product doctrine to some extent protects from disclosure

to adversaries material prepared or gathered by attorneys in anticipation of litigation or in

preparation for trial and protects to an even greater extent information revealing an attorneys'

mental impressions, conclusions, opinions or legal theories, which has been called "core" work

product. To a great degree, these views have been codified in Rule 26(b)(3) of the Federal

Rules of Civil Procedure.

Experts are retained to present testimony concerning scientific, technical or other

specialized knowlege supporting a party's position. It is rare that the expert's views are not

affected in some manner by information transmitted by the party's counsel. That information

will frequently reflect the attorney's mental impressions or conclusions. To the extent that an

expert is required to disclose the information considered in reaching an opinion, disclosure of

"core" work product may occur.

Prior to the 1993 amendments to the Federal Rules of Civil Procedure, there had

been a split in authority as to the protection to be afforded to information disclosed to experts

by counsel for a party. Following the revamping of expert disclosure in the 1993 amendments,

there has continued to be a split in authority.

1
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After reviewing the pre-amendment case law (part I) and the 1993 changes in

procedure for disclosure of expert opinion (part II), the Section has concluded that it was the

intent of the amendments not to provide protection to "core" work product disclosed to experts.

After considering the competing purposes for protection of "core" work product and for

disclosure of information considered by expert witnesses, the- Section recommends that the

Federal Rules of Civil Procedure be amended to make explicit that all information disclosed to

testifykmg experts by attorneys is discoverable.

I. LAW AND POLICY PRIOR TO THE 1993 AMENDMENTS

There are several concepts that intersect at the issue of the disclosure of communications

between attorneys and experts: the work-product doctrine, the exploration of the bases for an

expert's opinion, and the evidentiary requirement that a document from which a witness testifies

should be disclosed to the interrogator. However, it was not until after 1970, when the

reluctance to. permit pre-trial discovery of experts was reversed through the adoption of Rule

26(b)(4) of the Federal Rules of Civil Procedure and the protection of material prepared in

anticipation of litigation or for trial was ensconced in Rule 26(b)(3) of the Federal Rules of Civil

Procedure, that the issues at the intersection became apparent.

A. THE WORK-PRODUCT DOCTRINE

Hickman v. Taylor, 329 U.S. 495, 511-12, 67 S. Ct. 385, 393-94 (1947), first articulated

the work-product doctrine. After decades of not always consistent case law development, the

1970 amendments to the Federal Rules of Civil Procedure added Rule 26(b)(3), which codified

2
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an approach to materials prepared in anticipation of litigation or for trial, including information

subject to the work-product doctrine.'

Rule 26(b)(3) defined two categories of material subject to protection: (1) "fact" or

"ordinary" work product, and (2) "opinion" or "core" work product. Documents or tangible

things comprising the former were discoverable upon a showing of substantial need and an

inability to obtain the equivalent without undue hardship. Upjohn Co. v. United States, 449

U.S. 383, 400, 101 S. Ct. 677, 688 (1981). The latter were either absolutely protected, Duplan

Corp. v. Moulinage et Retorderie de Chavanoz, 509 F.2d 730, 736 (4th Cir. 1974), cert. denied,

420 U.S. 997, 95 S. Ct. 1438 (1975), or disclosable only after an extraordinary showing of

necessity, In re Murphy (United States v. Pfizer Inc.), 560 F.2d 326, 336 (8th Cir. 1977).. The

Supreme Court, while recognizing that "opinion"'work product was subject to a higher standard

for disclosure, in Upjohn refrained from deciding whether it was absolutely protected. 449 U.S.

at 401-02, 101 S. Ct. at 688-89. See generally, Annot., Protection from Discovery of Attorney's

The 1970 version of Rule 26(b)(3) was:

Trial Preparation: Materials. Subject to the provisions of subdivision (b)(4) of
this rule, a party may obtain discovery of documents and tangible things
otherwise discoverable under subdivision (b)(1) of this rule and prepared in
anticipation of litigation or for trial by or for another party or by or for that other
party's representative (including the other party's attorney, consultant, surety,
indemnitor, insurer, or agent) only upon a showing that the party seeking
discovery has substantial need of the materials in the preparation of the party's
case and that the party is unable without undue hardship to obtain the substantial
equivalent of the materials by other means. In ordering discovery of such
materials when the required showing has been made, the court shall protect
against disclosure of the mental impressions, conclusions, opinions, or legal
theories of an attorney or other representative of a party concerning the litigation.

3
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Opinion Work Product Under Rule 26(b) (3), Federal Rules of Civil Procedure, 84 A.L.R. Fed.

779 (1987).

A strong public policy to promote the proper functioning of our system of justice

underlies the work-product doctrine. Upjohn, 449 U.S. at 398, 101 S. Ct. at 687; Hicknman, 329

U.S. at 510, 67 S. Ct. at 393. The work-product doctrine allows an attorney to "work with a

certain degree of privacy, free from unnecessary intrusion by opposing parties and their

counsel." Hickman, 329 U.S. at 510, 67 S. Ct. at 393.

Proper preparation of a client's case demands that he [an attorney] assemble
information, sift what he considers to be the relevant from the irrelevant facts,
prepare his legal theories and plan his strategy without undue and needless
interference.

Id., 329 U.S. at 511, 67 S. Ct. at 393. "Forcing an attorney to disclose notes and memoranda

of witnesses' oral statements is particularly disfavored because it tends to reveal the attorney's

mental processes," Upjohn, 449 U.S. at 398, 101 S. Ct. at 687, and exposes the attorney to the

possibility of being called to testify about what he or she remembers or what he or she wrote

down regarding a witness' remarks, Hickman, 326 U.S. at 513 (Murphy, J.), 517-18 (Jackson,

J. concurring), 67 S. Ct. at 394, 396-97.

However, work-product protection may be waived by attempting to make testimonial use

of work-product materials. United States v. Nobles, 422 U.S. 225, 239 & n. 14, 95 S. Ct. 2160,

2170-71 & n. 14 (1975).

4
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B. EXPERT DISCOVERY AFTER 1970

With the adoption in 1970 of Rule 26(b)(4) of the Federal Rules of Civil Procedure,2 the

procedure regarding experts changed dramatically. This was further accelerated in 1975 with

Rule 26(b)(4) provided:

(4) Trial Preparation: Experts. Discovery of facts known and opinions held
by experts, otherwise discoverable under the provisions of subdivision (b)(1) of
this rule and acquired or developed in anticipation of litigation or for trial, may
be obtained only as follows:

(A)(i) A party may through interrogatories require any other party to
identify each person whom the other party expects to call as an expert witness at
trial, to state the subject matter on which the expert is expected to testify, and to
state the substance of the facts and opinions to which the expert is expected to
testify and a summary of the grounds for each opinion. (ii) Upon motion, the
court may order further discovery by other means, subject to such restrictions as
to scope and such provisions, pursuant to subdivision (b)(4)(C) of this rule,
concerning fees and expenses as the court may deem appropriate.

(B) A party may discover facts known or opinions held by an expert who
has been retained or specially employed by another party in anticipation of
litigation or preparation for trial and who is not expected to be called as a witness
at trial, only as provided in Rule 35(b) or upon a showing of exceptional
circumstances under which it is impracticable for the party seeking discovery to
obtain facts or opinions on the same subject by other means.

(C) Unless manifest injustice would result, (i) the court shall require that
the party seeking discovery pay the expert a reasonable fee for time spent in
responding to discovery under subdivisions (b)(4)(A)(ii) and (b)(4)(B) of this rule;
and (ii) with respect to discovery obtained under subdivision (b)(4)(A)(ii) of this
rule the court may require, and with respect to discovery obtained under
subdivision (b)(4)(B) of this rule the court shall require, the party seeking
discovery to pay the other party a fair portion of the fees and expenses reasonably
incurred by the latter party in obtaining facts and opinions from the expert.

5
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the Congressional adoption of the Federal Rules of Evidence, and, in particular, Rules 702, 703

and 705.3

Rule 26(b)(4) was adopted, because "[e]ffective cross-examination of an expert witness

requires advance preparation." Advisory Committee Notes to Rule 26(b)(4), 1970 Amendments.

For testifying experts, Rule 26(b)(4) contemplated that interrogatories would normally be served

to discover the substance of an expert's opinions and the grounds for those opinions, and

depositions of experts would not be the rule. However, in practice, "[t]he information disclosed

in answering interrogatories . . . was frequently so sketchy and vague that it rarely

dispensed with the need to depose the expert." Advisory Committee Notes to Rule 26(a)(2),

1993 Amendments. Moreover, with the adoption of the Federal Rules of Evidence discouraging

3 Rule 702 stated:

Testimony by Experts. If scientific, technical, or other specialized knowledge
will assist the trier of fact to understand the evidence or to determine a fact in
issue, a witness qualified as an expert by knowledge, skill, experience, training,
or education, may testify thereto in the form of an opinion or otherwise.

Rule 703 stated:

Bases of Opinion Testimony by Experts. The facts or data in the particular
case upon which an expert bases an opinion or inference may be those perceived
by or made known to him at or before the hearing. If of a type reasonably relied
upon by experts in the particular field in forming opinions or inferences upon the
subject, the facts or data need not be admissible in evidence.

Rule 705 stated:

Disclosure of Facts or Data Underlying Expert Opinion. The expert may
testify in terms of opinion or inference and give his reasons therefor without prior
disclosure of the underlying facts or data, unless the court requires otherwise.
The expert may in any event be required to disclose the underlying facts or data
on cross-examination.

6
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hypothetical questions, encouraging cross-examination to discover the factual bases for an

expert's opinion, and broadening the materials upon which an expert might rely to include

materials not admissible in evidence, the need for pre-trial discovery of experts increased. See

Smith v. Ford Motor Co., 626 F.2d 784, 794 (10th Cir. 1980); Advisory Committee Notes to

1972 Proposed Rules 703 and 705.4

C. THE INTERSECTION OF EXPERT TESTIMONY
AND TH-E WORK-PRODUCT DOCTRINE

Prior to 1993, there was a split of authority on whether documents containing work

product revealed to an expert were discoverable. The leading case prohibiting discovery was

Bogosian v. Gulf Oil Corp., 738 F.2d 587 (3d Cir. 1984); the leading case permitting discovery

was Intermedics, Inc. v. Ventritex, Inc., 139 F.R.D. 384 (N.D. Cal. 1991). Each is discussed

below.

1. Boaosian v. Gulf Oil Corp.

Bogosian was an antitrust class action by gasoline dealers against 15 major oil companies.

738 F.2d at 589. The district court directed that plaintiffs' eight experts on gasoline marketing,

statistics, economics, chemistry and automotive engineering would be deposed under Rule

26(b)(4)(A)(ii) and that plaintiffs would produce, among others, all documents sent to the experts

The Advisory Committee Notes to 1972 Proposed Rule 705 stated, in part:

Rule 26(b)(4) of the Rules of Civil Procedure, as revised, provides for substantial
discovery in this area [the supporting facts or data for any expert's opinion],
obviating in large measure the obstacles which have been raised in some instances
to discovery of findings, underlying data, and even the identity of the experts.

7
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by plaintiffs or their counsel and all documents utilized, relied upon, consulted or reviewed by

each expert for the opinion the expert would express at trial. Id. Plaintiffs produced over 700

documents and identified hundreds of additional documents that were otherwise publicly

available, but withheld 115 documents specified as work product. 738 F.2d at 590. The Third

Circuit assumed that the 115 documents were "core" work product. 738 F.2d at 593.

The court first held that showing the material to the experts did not waive the protection

for attorney work product. 738 F.2d at 593. Cf. Berkey Photo, Inc. v. Eastman Kodak Co.,

74 F.R.D. 613, 616 (S.D.N.Y. 1977).

Judge Sloviter then analyzed the language of Rule 26(b)(3), and, in particular the

introductory proviso to the first sentence, "Subject to the provisions of subdivision (b)(4) of this

rule." 738 F.2d at 594. Distinguishing between the first sentence of Rule 26(b)(3), which

requires a showing of "substantial need" before work product must be produced, and the second

sentence, which requires greater protection against disclosure of the mental impressions,

conclusions, opinions or legal theories of attorneys, the court found that the proviso did not limit

the second sentence. Id.

The Third Circuit then turned to Rule 26(b)(4). It acknowledged that the Advisory

Committee Notes to the 1970 amendments stated that the rule rejected "as ill considered the

decisions which have sought to bring expert information within the work-product doctrine," id.,

but it found:

The thrust of Rule 26(b)(4) is to permit discovery of facts known or opinions held
by the expert. Examination and cross-examination of the expert can be
comprehensive and effective on the relevant issue of the basis for an expert's

8
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opinion without an inquiry into the lawyer's role in assisting with the formulation

of the theory. . [TIhe marginal value in the revelation on cross-examination

that the expert's view may have originated with an attorney's opinion or theory

does not warrant overriding the strong policy against disclosure of documents

consisting of core attorney's work product.

738 F.2d at 595. The court then held that the district court should review the documents in

camera to separate the facts from the legal theories of counsel, and protect the latter from

disclosure. 738 F.2d at 595-96.

Judge Becker dissented. He believed that the majority had failed to consider the most

important interest of the party seeking the information: "the need to impeach plaintiffs' expert

economist at his deposition." 738 F.2d at 597. Judge Becker wrote:

I disagree with the majority's pronouncement.., that evidence demonstrating an

economist's theory did not originate or evolve as a result of his own research, but

rather as a result of the hiring lawyer's suggestion, is of only "marginal value."
Rather, such a revelation could, in some cases, critically alter the finder of fact's
assessment of the expert's testimony.

738 F.2d at 598. However, Judge Becker, like his colleagues, suggested that the district judge

review the documents in camera and decide whether their impeachment value would significantly

outweigh the chill on the development of legitimate attorney work product if disclosed. Id.

Cases that followed Bogosian prior to December 1993 include North Carolina Elec.

Membership Corp. v. Carolina Power & Light Co., 108 F.R.D. 283, 286 (M.D.N.C. 1985)

(under Duplan "'opinion' work product is absolutely immune from discovery even if shared with

an expert witness"); Bethany Medical Center v. Harder, Civ. A. No. 85-2415, 1987 WL 47845

at *8$, *10 (D. Kan. Mar. 12, 1987) (providing to expert materials containing attorney's legal

analysis and mental impressions, which were not relied upon by expert, held not to waive work-
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product protection and no showing of substantial need or undue hardship was made to overcome

the protection); and Hamel v. General Motors Corp., 128 F.R.D. 281, 284 (D. Kan. 1989)

(discovery denied where no showing that the expert reviewed the documents to develop his

opinion, to refresh his recollection or to prepare testimony and no strong showing of substantial

need for the disclosure for impeachment after in camera review of the documents).

2. Intermedics, Inc. V. Ventritex, Inc.

In Intermedics, despite the mootness of the controversy that gave rise to a motion to

compel an expert to respond to deposition questions and produce documents, Magistrate Judge

Brazil announced the "law of the case" to govern discovery of communications between

attorneys and testifying experts relating to subjects about which the experts would testify: 139

F.R.D. at 385.

The Intermedics court disagreed with the Bogosian court's reading of the proviso in Rule

26(b)(3). From the 1970 Advisory Committee's Notes, Magistrate Judge Brazil found "it clear

that a purpose of creating a separate subsection of the Rule and devoting it specifically to

discovery from experts was to 'reject as ill-considered the decisions which have sought to bring

expert information within the work product doctrine." 139 F.R.D. at 388. The Magistrate

Judge inferred that

the drafters of these rules wanted to make sure that courts recognized that
analysis of discovery of work product and analysis of discovery of information
from expert witnesses were two conceptually quite distinct enterprises ....

Id. From this inference, Magistrate Judge Brazil concluded that the Bogosian court was

incorrect to conclude that the proviso in the first sentence of Rule 26(b)(3) did not apply to the
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second sentence. Id. He then examined the language of the two sentences and found that the

reference in the second sentence to "'such materials' clearly relates back to and incorporates by

reference the concepts at the center of the immediately preceding sentence" so that the proviso

of the first sentence must therefore qualify and limit the second sentence. 139 F.R.D. at 388,

389.

The Intermedics court did not stop at this point, though. It acknowledged that the

drafters of the 1970 amendments probably did not consider the interplay between work product

and expert testimony, 139 F.R.D. at 389, and it found an unarticulated and unanticipated tension

between paragraphs (3) and (4) of Rule 26(b), as well as between Rule 26(b)(3) and Federal

Rules of Evidence 702, 703 and 705, 139 F.R.D. at 391.

Given that we are dealing with rules of presumptively comparable standing, we

believe that it is appropriate to resolve the tensions between them by . a truly

open balancing analysis in which we (1) identify the interests that the work

product doctrine is intended to promote, (2) make a judgment about how much

those interests would be either (a) harmed by a ruling that the kinds of

communications in issue here are discoverable or (b) advanced by a ruling that

these kinds of communications are not discoverable, (3) identify the relevant
interests that are promoted by Federal Rule of Civil Procedure 26(b)(4) and by
Federal Rules of Evidence 702, 703 and 705, and then (4) make a judgment about

how much those interests would be either (a) harmed by a ruling that the kinds
of communications in issue here are not discoverable or (b) advanced by a ruling
that these kinds of communications are discoverable.

139 F.R.D. at 391-92.

Magistrate Judge Brazil identified the interests promoted by the work-product doctrine

as "preserving the incentive system that is perceived as essential to our adjudicatory process and

creating an environment in which counsel are free to think dispassionately, reliably, and

creatively both about the law and the evidence in the case and about ... strategic approaches
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to the litigation." 139 F.R.D. at 392. The Magistrate Judge then asked: "[-1how much harm

is likely to be caused to work product interests when lawyers know in advance that

communications between them and testifying experts will be discoverable if those

communications are related to the matters about which the experts will testify?" Id. Magistrate

Judge Brazil found that such a rule would not interfere with an attorney's capacity to think

dispassionately and creatively about the client's case in private, as long as the attorney did not

share thoughts with an expert expected to testify, and as long as any uninhibited, roaming, or

educational exchanges with experts were with non-testifying experts. 139 F.R.D. at 392, 393.

The court conceded that retaining such a non-testifying expert carried a financial cost. 139

F.R.D. at 393.

The court also addressed the argument that making attorney communications with a

testifying expert discoverable "would impair lawyers' ability to teach experts efficiently what

they need to know to prepare to offer useful and well grounded opinions." Id. The court found

that this accelerated learning would come at too high a price: "What obviously is threatened by

such communications is the independence of the expert's thinking, both her analysis and her

conclusions. The risk is that the lawyer will do the thinking for the expert, or, more subtly, that

the expert will be influenced, perhaps appreciably, by the way the lawyer presents or discussed

the information." 139 F.R.D. at 393-94. These risks would be reduced if it were known that

all communications with counsel would be reviewable by other experts and made known to the

trier of fact. 139 F.R.D. at 394.

In sum, we are not persuaded that a rule that would permit discovery of

communications from counsel to an expert about matters related to the expert's
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testimony would in fact cause significant harm to the principal interests that the

work product doctrine is intended to advance.

Id.

Magistrate Judge Brazil identified the relevant interests promoted by Federal Rule of

Civil Procedure 26(b)(4) and by Federal Rules of Evidence 702, 703 and 705, as "nothing less

than the integrity and reliability of the truth finding process." Id. The court found that

assertive, probing, coherent, and well-informed cross-examination was essential

to equipping the trier of fact to judge the persuasive power and reliability of such

testimony [from experts] and to determine which of competing expert views

should be credited, and that often that kind of cross-examination would not be

possible unless counsel had been permitted to explore thoroughly in pretrial

discovery the mental route that the expertf had travelled on the way to his or her

conclusions.

Id.

Magistrate Judge Brazil then directly disagreed with the Bogosian majority's conclusion

that it was of only marginal value to know that an expert's view may have originated with an

attorney. 139 F.R.D. at 395.

[lit would be fundamentally misleading, and could do great damage to the

integrity of the truth finding process, if testimony that was being presented as the

independent thinking of an "expert" in fact was the product, in whole or

significant part, of the suggestions of counsel. The trier of fact has a right to
know who is testifying.

139 F.R.D. at 395-96.

The fact that so much expert testimony concerns matters that are essentially out

of empirical control makes it all the more important for the trier of fact to know,

accurately, the source of the testimony. When matters are debatable, the

background, attributes of mind, character and personality, and the perspective (or

intellectual biases) of each of the debaters can play crucial roles in a jury's or

judge's assessment of the different positions being taken. These considerations
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make it even more important that the trier of fact know what the real source of

expert testimony is.

139 F.R.D. at 396-97.

The Magistrate Judge found that these policies would be promoted if counsel knew in

advance that their communications with testifying experts would be discoverable, because it

would improve the likelihood that an expert's opinions really were the expert's. 139 F.R.D. at

397.

Accordingly, the Intermedics court "h[e]ld that all communications from counsel to a

testifying expert that relate to the subjects about which the expert will testify are discoverable."

Id.

Cases that reached the same result as Intermedics prior to 1993 include Boring v. Keller,

97 F.R.D. 404, 407, 408 (D. Colo. 1983) (documents constituting "opinion" work product not

protected where an expert witness uses them to formulate his or her opinion, so as to preserve

the opportunity to impeach the expert on cross-examination); Occulto v. Adamar of New Jersey,

Inc., 125 F.R.D. 611, 613, 616, 617 (D.N.J. 1989) (draft of expert's report wholly authored

by attorney ordered produced based on a demonstrated substantial need to obtain the discovery,

which could not be obtained in a substantial equivalent by other means); and Bio-Rad Lab., Inc.

v. Pharmacia, 130 F.R.D. 116, 119, 122-23 (N.D. Cal. 1990) (work-product protection

inapplicable to expert witness who could not distinguish his opinions from those formulated in

consultation with trial counsel).
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D. USING DOCUMENTS TO REFRESH A WITNESS' MEMORY

It has also been argued that Federal Rule of Evidence 612 bears on the discovery of

"core" work product shown to an expert. See Bogosian, supra, 738 F.2d at 595 n.3;

Intermedics, supra, 139 F.R.D. at 386 n.1. Federal Rule of Evidence 612 governs the

production to adversaries of writings used to refresh memory while a witness is testifying or

before testifying. 5 Thus, by its terms, Rule 612 is inapplicable to documents shown to an

expert to permit the expert to formulate an opinion. It should only apply to documents shown

before or while testifying to refresh recollection. Nonetheless, one of the first cases to examine

the concepts underlying the work-product doctrine and Rule 612 arose in the context of

disclosure of documents shown to an expert. Berkey Motor, Inc. v. Eastman Kodak Co., 74

F.R.D. 613, 614 (S.D.N.Y. 1977). Therefore, while Rule 612 is not directly applicable to all

information attorneys share with experts, cases that have arisen under the Rule further illuminate

5 Rule 612 states, in part:

Except as otherwise provided in criminal proceedings by section 3500 of title 18,

United States Code, if a witness uses a writing to refresh memory for the purpose

of testifying, either --

(1) while testifying, or

(2) before testifying, if the court in its discretion determines it is necessary

in the interests of justice,

an adverse party is entitled to have the writing produced at the hearing, to inspect

it, 'to cross-examine the witness thereon, and to introduce in evidence those

portions which relate to the testimony of the witness. If it is claimed that the

writing contains matters not related to the subject matter of the testimony the

court shall examine the writing in camera, excise any portions not so related, and

order delivery of the remainder to the party entitled thereto.
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the issues that bear on whether "core" work product should be disclosed to an adversary after

being presented to an expert.

As proposed by the Advisory Committee in 1972, Rule 612 provided that, except under

18 U.S.C. § 3500, if a witness used a writing to refresh his or her memory "either before or

while testifying," an adverse party was entitled to have the writing produced at the hearing and

to cross-examine on it. Notes of the Committee on the Judiciary, H.R. Rep. No. 650, 93rd

Cong., 1st Sess. 8 (1973), reprinted in 1974 U.S. Code Cong. & Admin. News 7051, 7086.

Congress changed the proposed rule. Congress kept the rule intact for writings used to refresh

memory while testifying, but left the production of writings used to refresh memory before

testifying to the court's discretion "in the interests of justice," referencing existing law, citing

Goldman v. United States, 316 U.S. 129, 62 S. Ct. 993 (1942). Notes of the Committee on the

Judiciary, H.R. Rep. No. 650, 93rd Cong., 1st Sess. 8 (1973), reprinted in 1974 U.S. Code

Cong. & Admin. News 7051, 7086. The House Judiciary Committee also wrote that it intended

"that nothing in the Rule be construed as barring the assertion of a privilege with respect to

writings used by a witness to refresh his memory." Id. Rule 30(c) of the Federal Rules of Civil

Procedure made Rule 612 applicable to depositions and deposition testimony. Sporck v. Peil,

759 F.2d 312, 317 (3d Cir.), cert. denied, 474 U.S. 903, 106 S. Ct. 232 (1985).

Application of Rule 612(1) is straightforward. In S&A Painting Co. v. G. W.B. Corp.,

103 F.R.D. 407, 408 (W.D. Pa. 1984), a third-party defendant during his deposition referred

to handwritten notes he had prepared at the request of counsel setting forth events relevant to

the litigation. Although the notes were protected by both the attorney-client privilege and the
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work-product doctrine, the court held that the protection had been waived under Federal Rule

of Evidence 612(1) and directed production of that portion of the notes to which reference had

been made during the deposition. 103 F.R.D. at 408-09.

Application of Rule 612(2) is less straightforward, because, by directing that courts

exercise their discretion, Congress imposed a balancing test to determine whether the "interests

of justice" require production of documents used to refresh recollection before testifying.

On a case-by-case basis, it is appropriate to balance the competing interests in the

need for full disclosure and the need to protect the integrity of the adversary

system protected by the work-product rule.

In re Joint E. & S. Dist. Asbestos Litig., 119 F.R.D. 4,.5 (E.D.N.Y. 1988).

Generally, courts prior to December 1993 that denied discovery under Rule 612(2) did

so because of the great weight placed on protection of work product. See Sporck v. Peil, supra,

759 F.2d at 318-19 ("Proper application of Rule 612 should never implicate an attorney's

selection, in preparation for a witness' deposition, of a group of documents that he believes

critical to a case. Instead, identification of such documents under Rule 612 should only result

from opposing counsel's own selection of relevant areas of questioning, and from the witness'

subsequent admission that his answers to those specific areas of questioning were informed by

documents he had reviewed. In such a case, deposing counsel would discover the documents

through his own wit, and not through the wit of his adversary."); Bogosian, supra, 738 F.2d

at 595 n.3 (dicta: "the purposes of Rule 612 are generally fully served without disclosure of core

work product"); Jos. Schlitz Brewing Co. v. Muller & Phipps (Hawaii), Ltd., 85 F.R.D., 118,

120 (W.D. Mo. 1980) (attorney's notes subject to the attorney-client privilege given "special
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discretionary safeguards" against disclosure, even though used to refresh his recollection before

testifying at a deposition); Carter-Wallace, Inc. v. Hartz Mountain Indus., Inc., 553 F. Supp.

45, 52 (S.D.N.Y. 1982) (documents protected by the work-product doctrine protected from

disclosure under Rule 612(2)); Bloch v. Smithkline Beckman Corp., Civ. A. No. 82-510, 1987

WL 9279 at *4 (E.D. Pa. Apr. 9, 1987) (desire to impeach or corroborate a witness' testimony

cannot overcome the strong presumption against the protection afforded an interview

memorandum); Derderian v. Polaroid Corp., 121 F.R.D. 13, 16-17 (D. Mass. 1988) (plaintiff's

contemporaneous notes created for the purpose of communicating with counsel and reviewed

prior to deposition not discoverable because they were likely of meetings or communications

with agents or employees of defendant to whom defendant had full access).

On the other hand, courts that granted discovery prior to December 1993 under Rule

612(2) did so on the ground of the importance of full disclosure and the ascertainment of truth.

See Wheeling-Pittsburgh Steel Corp. v. Underwriters Lab., Inc., 81 F.R.D. 8, 9, 10 (N.D. Ill.

1978) (defendant company's files, including one captioned "communications with counsel"

borrowed and reviewed by former employee prior to deposition must be produced to serve the

paramount purpose of federal discovery rules to ascertain the truth); James Julian, Inc. v.

Raytheon Co., 93 F.R.D. 138, 144, 146 (D. Del. 1982) (decision by counsel to educate

company's principals, officers and employees in preparation for deposition by showing binders

with documents selected by counsel held a waiver of work-product protection requiring

disclosure under Rule 612(2)); United States v. 22.80 Acres of Land, 107 F.R.D. 20, 26 (N.D.

Cal. 1985) (government did not demonstrate it would suffer substantial harm from disclosure of

prior appraisal report used to refresh employee witnesses' recollection in preparation for
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depositions so that the policy in favor of effective cross-examination resulted in disclosure); In

re Joint E. & S. Dist. Asbestos Litig., supra, 119 F.R.D. at 6 (after review of material in

camera, court concluded that the documents sought did not reveal much concerning the

attorney's thinking or legal strategy and therefore should be produced); In, re Atlantic Fin.

Management Sec. Litig., 121 F.R.D. 141, 143 (D. Mass. 1988) (deposition transcripts and

documents previously produced in the case provide minimal exposure of the attorney's mental

process and must be produced after review by witness prior to deposition).

U. THE 1993 AMENDMENTS AND THEIR EFFECT ON

DISCOVERY OF COMMUNICATIONS BY ATTORNEYS WITH EXPERTS

A. THE 1993 AMENDMENTS TO RULE 26

The 1993 amendments made significant changes with respect ,to expert discovery. Rule

26(a)(2) was added to require detailed disclosures, usually including a written report, with

respect to proposed expert testimony.6 Rule 26(b)(4)(A) was amended to permit specifically

6 Rule 26(a)(2) states:

(2) Disclosure of Expert Testimony.

(A) In addition to the disclosures required by paragraph (1), a party shall

disclose to other parties the-identity of any person who may be used at trial to

present evidence under Rules 702, 703, or 705 of the Federal Rules of Evidence.

(B) Except as otherwise stipulated or directed by the court, this disclosure

shall, with respect to a witness who is retained or specially employed to provide

expert testimony in the case or whose duties as an employee of the party regularly

involve giving expert testimony, be accompanied by a written report prepared and

signed by the witness. The report shall contain a complete statement of all

opinions to be expressed and the basis and reasons therefor; the data or other

information considered by the witness in forming the opinions; any exhibits to be
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depositions of testifying experts and to eliminate expert interrogatories. 7 No change was made

in Rule 26(b)(3) relating to work product.

used as a summary of or support for the opinions; the qualifications of the

witness, including a list of all publications authored by the witness within the

preceding ten years; the compensation to be paid for the study and testimony; and

a listing of any other cases in which the witness has testified as an expert at trial

or by deposition within the preceding four years.

(C) These disclosures shall be made at the times and in the sequence

directed by the court. In the absence of other directions from the court or

stipulation by the parties, the disclosures shall, be made at least 90 days before the

trial date or the date the case is to be ready for trial or, if the evidence is

intended solely to contradict or rebut evidence on the same subject matter

identified by another party under paragraph (2)(B), within 30 days after the

disclosure made by the other party. The parties shall supplement these

disclosures when required under subdivision (e)(1).

7 Rule 26(b)(4) now provides:

(4) Trial Preparation: Experts.

(A) A party may depose any person who has been identified as an expert
whose opinions may be presented at trial. If a report from the expert is required

under subdivision (a)(2)(B), the deposition shall not be conducted until after the

report is provided.

(B) A party may, through interrogatories or by deposition, discover facts

known or opinions held by an expert who has been retained or specially employed

by another party in anticipation of litigation or preparation for trial and who is not

expected to be called as a witness at trial only as provided in Rule 35(b) or upon
a showing of exceptional circumstances under which it is impracticable for the

party seeking discovery to obtain facts or opinions on the same subject by other
means.

(C) Unless manifest injustice would result, (i) the court shall require that

the party seeking discovery pay the expert a reasonable fee for time spent in
responding to discovery under this subdivision; and (ii) with respect to discovery

obtained under subdivision (b)(4)(B) of this rule the court shall require the party
seeking discovery to pay the other party a fair portion of the fees and expenses
reasonably incurred by the latter party in obtaining facts and opinions from the
expert.
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In amending Rule 26(b)(4) in' 1993 to provide for the deposition of testifying experts, the

Advisory Committee stated that this conformed "the norm stated in the rule to the actual

practice, followed in most courts, in which depositions of experts have become standard)." Rule

26(b)(4) also references new Rule 26(a)(2)(B) in stating that "[i]f a report from the expert is

required. ., the deposition shall not be conducted until after the report is provided.".

Rule 26(a)(2)(B) provides detailed requirements for an expert report:

(1) a complete statement of all opinions to be expressed, and the basis and reasons

therefor;

(2) "the data or other information considered by the witness in forming the

opinions;"

(3) any exhibits to be used by the expert;

(4) 'the detailed qualifications Qf the witness, including publications;

(5) the witness' compensation; and

(6) a listing of any other cases in which the expert witness has testified within the last

four years.

The Advisory Committee devoted five paragraphs of its 1993 Note to elucidating new

Rule 26(a)(2). It stated that the expert disclosures are required "sufficiently in advance of trial

that opposing parties have a reasonable opportunity to prepare for effective cross-examination"

and to obtain an expert witness of their own. In discussing the data and other information and

the exhibits and charts to be supplied, the Advisory Committee wrote:
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Given this obligation of disclosure, litigants should no longer be
able to argue that materials furnished to their experts to be used in
forming their opinions -- whether or not ultimately relied upon by
the expert -- are privileged or otherwise protected from disclosure
when such persons are testifying or being deposed.

The Advisory Committee did not, however, cross-reference this statement to Rule 26(b)(3) or

further indicate how this provision was to interrelate with the admonition to protect "core" work

product. As a result, Rule 26(a)(2), while it has clarified some issUes, has not eliminated

argument. Instead, it has stimulated further litigation over the question of how expert witness

disclosure and protection of "core" work product are to be reconciled.

B. CASE LAW AFTER 1993

The 1993 amendments have ended certain disputes relating to work product and expert

discovery. It appears to be generally accepted that purely factual material transmitted and

considered by an expert, even if work product, is discoverable. See B. C.F. Oil Ref., Inc. v.

Consolidated Edison Co., 171 F.R.D. 57, 63 (S.D.N.Y. 1997). Moreover, in order for the

opposing party to discover "the data or other information" given to the expert, it is no longer

necessary to show that the expert relied upon it in forming his or her opinion, just so long as

he or she "considered" it. See Musselman v. Phillips, 176 F.R.D. 194, 196 (D. Md. 1997).

However, there has been litigation over whether information was in fact "considered" by expert

witnesses or was so far removed from the proposed testimony that it was probably not

considered. See B.C.F. Oil, 171 F.R.D. at 67.

22

278



Yet, the issue of whether "core" or "opinion" work product provided to an expert

witness is discoverable has not been completely solved by the 1993 amendments. Indeed, the

cases and commentary dealing with the issue have been virtually evenly divided.

1. Cases in Which The Discovery Of "Core" Attorney
Work Product Is Not Permitted.

The cases that do not permit discovery of "opinion" work product are typically based,

as before the 1993 amendments, on the proposition that, unlike "fact" work product, "opinion"

work product is given at least nearly absolute protection from mandatory discovery by Rule

26(b)(3). A relatively early case in which "core" work product was held not to be discoverable

when, transmitted to a testifying expert was Haworth, Inc. v. Herman Miller Inc., 162 E.R.D.

289 (W.D. Mich. 1995). The issue there arose at the deposition of plaintiff's expert when he

was questioned about conversations with plaintiff's counsel. Plaintiff objected; the Magistrate

Judge granted defendant's motion to compel; the district court reversed on appeal.

The district court first addressed whether the proviso in the first sentence of Rule

26(b)(3) also affected the second sentence concerning "core" work product. The court rejected

the application of the proviso to the second sentence, holding that the expert discovery

requirements dealt only with "fact" work product and did not reach "core" work product. 162

F.R.D. at 294 ("[tlhis Court reads the words as meaning only that all factual information

considered by the expert must be disclosed in the report").

The court then discussd the 1993 Advisory Committee Note quoted above, suggesting that

materials provided to experts was not privileged or protected from disclosure, but concluded that
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the Advisory Committee only intended to, deal with the argument of whether factual material

shown to an expert is to be turned over to the opposing party. The court concluded: "For the

high privilege accorded attorney opinion work product not to apply would require clear and

unambiguous language in a statute," 162 F.R.D. at 295, citing Hickman v. Taylor, 329 U.S.

495, 514, 67 S.Ct. 385, 395 (1947).

Next, the court considered the argument that cross-examination of an expert is

significantly helped by knowing the nature of counsel's influence on the expert. In the court's

judgment, "a more effective cross-examination and impeachment of the opposing party's expert

witness... is not the type of circumstance the Supreme Court contemplated would overcome

the strong policy against disclosing an attorney's opinion work product." Id. The court viewed

the use of opposing experts as adequate to handle the problem.

Several other courts have, since 1993, expressed similar sentiments and reached similar

results. See, e.g., Magee v. Paul Revere Life Insurance Co., 172 F.R.D. 627, 643 (E.D.N.Y.

1997) ("[ajlthough the level of protection afforded "core" work product materials has not been

defined precisely by either the Supreme Court or the Second Circuit Court of Appeals, it is clear

that it is substantially higher than that provided by the 'substantial need' and 'undue hardship'

test," citing In re Murphy (United States v. Pfizer Inc.)). These cases generally rely on

Hickman: "It would be 'a rare situation' which would justify disclosure of attorney opinion

work product. Not even the most liberal of discovery theories can justify unwarranted inquiries

into the files and mental impressions of an attorney." 329 U.S. at 514, 67 S.Ct. at 395.
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The primary rationale for providing "opinion" work product with additional protection

is to maintain and encourage the free exchange of ideas in developing litigation strategy.

Kennedy v. Baptist Memorial Hospital-Booneville, Inc., 179 F.R.D. 520, 522 (N.D. Miss.

1998). It is argued that this necessary and important exchange would not be possible without

statutory and judicial assurance that disclosure of attorney opinions and strategy to experts does

not waive privilege upon such disclosure. Musselman v. Phillips, 176 F.R.D. 194, 196 (D. Md.

1997). The creation of a bright-line rule requiring discovery of all materials turned over to an

expert would, it is argued, discourage attorneys from providing experts with necessary

documents and materials, "thus arguably impairing the expert's ability to fully evaluate the

relevant issues and the attorney's ability to receive a full and objective assessment of the issues."

Nexxus Products Co. v. CVS New York, Inc., 188 F.R.D. 7, 10 (D. Mass. 1999).

Likewise, some courts have found that, although attorneys have control over whether and

which materials to disclose to witnesses, it is unfair to require a litigant to incur the additional

expense of hiring a separate expert as a consultant in order to both have a free exchange of ideas

with an expert and protect "core" work product documents from discovery. James Wm. Moore

et al., Moore's Federal Practice (3d), ¶26.80[11] (1998) (noting that the Haworth line of cases

has the additional benefit that it "does not favor wealthy parties who can afford to hire both

testifying and non-testifying experts").

Further, these cases argue, to mandate disclosure of all materials considered or relied on

by an expert is not necessary to ensure adequate cross-examination and protect against undue

attorney influence. In Ladd Furniture, Inc. v. Ernst & Young, No. 2:95CV00403, 1998 WL
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1093901 at *13 (M.D.N.C. Aug. 27, 1998), the court found that "the adversarial system acts

as a check against attorneys who would [improperly influence an expert's opinion) because

ýexperts are required in the first instance to explain the bases of any opinions expressed in their

Rule 26(a)(2)(B) reports." See also Magee, 172 F.R.D. at 643. ,The Haworth court stated that

"the reasonableness of an expert opinion can be judged against the knowledge of the expert's

field," and that an expert's opinions and analyses are "always subject to the scrutiny of other

experts." 162 F.R.D. at 295-96; see also Nexxus, 188 F.R.D. at 10. Even without the

production of "core" work product, these courts believe that an opposing party has ample

opportunity to test the expert's opinion in court and to call additional experts to refute

untrustworthy testimony. Any deficiencies in the basis of the expert's opinion will become

apparent during subsequent cross-examination of the expert and in the course of testimony from

the opposing experts. Nexxus, 188 F.R.D. at 10.

For these reasons, several courts have agreed with Haworth in stating that the strong

protection accorded to "core" work product, both statutorily and judicially, requires an

unambiguous statement by Congress that disclosure to an expert witness constitutes waiver. See

Ladd Furniture, Inc., 1998 WL 1093901 at *13. The 1993 amendment of Rule 26(a)(2)(B)

requiring the production of factual materials considered by the expert -- "data or other

information" -- is not interpreted by these courts as being either clear or explicit enough to

override the strong policy against mandatory disclosure. Nexxus, 188 F.R.D. at 10.
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2. Cases in Which The Discovery Of "Core" Attorney
Work Product Is Permitted.

There are also several thorough and instructive decisions that have come to the opposite

conclusion -- i.e., that "opinion" work product ought to be produced if it has been given or

shown to the expert to be considered in forming the expert's opinion. The most frequently

stated rationale for this result is that showing the document to the expert constitutes a waiver.

Other courts have reasoned that the need for effective cross-examination of an opposing expert

is such that this circumstance should be one of the few exceptions to the virtually absolute

protection given "core" work product.

One of the more instructive decisions is that of District Judge Motley in B.C.F. Oil Re.,

Inc. v. Consolidated Edison Co., 171 F.R.D. 57 (S.D.N.Y. 1997). There were a number of

issues dealing with documents related to expert testimony presented in that case:

(1) Invoices sent by an expert to plaintiff were held not producible, because they were

not documents "considered" by the expert in connection with rendering his opinion. 171 F.R.D.

at 61.

(2) Material provided to an expert being used as a consultant was held not producible,

but the burden was placed on the party using the expert to demonstrate that the expert was

functioning solely in that role. 171 F.R.D. at 62.
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(3) Documents written by the expert in connection with his report were held to be

producible, because it was not clear that the documents were not related to the expert's

testimony. Id.

(4) Documents containing facts provided by the attorney to the expert were held to

be producible under the clear language of Rule 26(a)(2)(B) (the expert report must include the

"data or other information considered by the witness"). 171 F.R.D. at 63.

(5) Attorney opinions reviewed by the expert were held producible for a variety of

reasons. Id.

(a) Rule 26, by its amended language, was intended "to resolve the tension

between work product and disclosure of expert testimony." 171 F.R.D. at 66. The Advisory

Committee Note stated that arguments over the issue should be resolved by the amendment. Id.

The court rejected the Haworth analysis finding that the only significant pre-amendment

discovery dispute related to producing "core" work product, so the Advisory Committee must

have been talking about "core" work product. 171 F.R.D. at 65, 66.

(b) The work-product codification in Rule 26(b)(3) is "subject to the provisions

of subdivision (b)(4) of this rule," thus making clear that expert disclosure takes precedence over

work product. 171 F.R.D. at 66-67.

(c) As a policy matter, both fact-finder and opposing counsel should be fully

aware of the extent to which the expert's views have been influenced (or created) by counsel.

171 F.R.D. at 66.
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(d) A ruling requiring disclosure should cause no serious hardship, since work-

product protection can still be preserved if the "core" work product is not shared. Id.

(e) The "bright line" test allows both attorneys and the court to determine

easily what is producible and what is not. Id.

(6) Documents created by attorneys of their conversations with experts, but not shown

to the experts, were not producible under Rule 26(b)(4), because they were not "considered" by

the expert. 171 F.R.D. at 67.

The cases that are in accord with B. C.F. Oil all recognize the "nearly absolute" privilege

afforded "opinion" work product. Nevertheless, they read the revised rule as providing that the

privilege traditionally afforded to "core" work product is waived, when the documents are

disclosed to a testifying expert witness.. Musselman, 176 F.R.D. at 196 ("opinion" work

product receives "nearly absolute" immunity which "may, of course, be waived"); see also

Culbertson v. Shelter Mutual Insurance Co., No. 97-1609, 1999 WL 109566 (E.D. La. Mar.

2, 1999); Lamonds v. General Motors Corp., 180 F.R.D. 302, 304-5 (W.D. Va. 1998). These

cases set forth a series of policy- and rule-based arguments in support of their finding that

"core" work product is waived by disclosure to the expert.

First, these cases observe that the role of experts in both civil and criminal trials has

increased greatly in the last few years. Karn v. Ingersoll-Rand Co., 168 F.R.D. 633, 639 (N.D.

Ind. 1996). Often experts testify on subjects with which none of the judge, jury or counsel are

familiar, and the experts are permitted to base their opinions on facts not admissible in evidence.
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Id.; see also Musselman, 176 F.R.D. at 196. This increased use of experts, the importance of

their testimony, and the difficulty in evaluating this type of testimony increases the possibility

that experts who are unqualified, or unduly influenced, will not be detected, thus damaging the

integrity of the truth-finding process. Karn, 168 F.R.D. at 639 ("the impact of expert

witnesses on modern-day litigation cannot be overstated; yet to some, they are nothing more than

willing musical instruments upon which manipulative counsel can play whatever tune desired").

Effective cross-examination is extremely important to impeach an unqualified witness and

to determine to what extent the attorney has influenced the expert's testimony. Karn, 168

F.R.D. at 639 ("Given this premise, it stands to reason that useful cross-examination and

possible impeachment can only be accomplished by gaining access to all of the information that

shaped orý potentially influenced the expert witness's opinion. Without pre-trial access to

attorney-expert communications, opposing counsel may not be able to effectively reveal the

influence that counsel has achieved over the expert's testimony."); see also Musselman, 176

F.R.D. at 196 ("the trial judge depends upon the efficacy of cross-examination by the party

opposing the expert's testimony to point out any weaknesses which might affect its admissibility

as does the jury in determining how much weight to give to the expert's testimony"). These

courts stress the potential for an attorney to unduly influence an expert witness's testimony and

maintain that "[a]lthough it is not improper for an attorney to assist a retained expert in

developing opinion testimony for trial . opposing counsel must be free during discovery to

determine the nature and extent of this collaboration." Musselman, 176 F.R.D. at 201.
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Many courts have found that mandatory disclosure of all documents considered or relied

upon by an expert does not affect the integrity of the work-product doctrine as set forth in

Hickman. Karn, 168 F.R.D. at 640. The work-product doctrine "is intended to allow counsel

unfettered latitude to develop new legal theories or to conduct a factual investigation." Id.

"[P]roviding work product to an expert witness does not further this policy in that it generally

does not result in counsel developing new legal theories or in enhancing the conducting of a

factual investigation. Rather, the work product either informs the expert as to what counsel

believes are relevant facts or seeks to influence him to render a favorable opinion." Id.

Additionally, an attorney's opinions or impressions would not be discoverable unless they were

shared with the expert. Attorneys retain the ability to reflect in private on the strengths and

weaknesses of the case and may still privately consult with an expert with respect to such matters

"provided that the expert is not called to testify." Oneida Ltd. v. United States," 43 Fed. Cl.

611, 619 (Ct. Cl. 1999).

These courts also feel that their interpretation provides necessary clarity among the often

confusing rules of discovery. Courts and practitioners can easily determine throughout the entire

process of litigation "exactly which documents will be subject to disclosure and can react

accordingly." Karn, 168 F.R.D. at 639; Lamonds, 180 F.R.D. at 306 ("[a]n attorney wishing

to maintain the protection afforded by the work-product doctrine can choose to provide the

expert with all relevant facts instead of directing the expert's attention to certain facts and instead

of including opinions and conclusions drawn by the attorney").
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Finally, like Judge Motley in BC. F. Oil, these courts consider this interpretation of Rule

26(a)(2)(B) as mandated by the 1993 amendments. See Karn, 168 F.R.D. at 639. They have

interpreted the wording of amended Rule 26(a)(2)(B) and of the Advisory Committee

commentary as an attempt to remedy the conflict between the pre-1993 cases involving work-

product protection and expert disclosure requirements by enabling Rules 26(a)(2) and 26(b)(4)

to "trump" any assertion of the work-product doctrine.

C. THE COMMENTARY

The commentators also-are split on this issue. Wright & Miller lists the cases (weighted

heavily on the waiver side) and comments: "It appears that counsel should now expect that any

written or tangible data provided to testifying experts will have to disclosed." 8 Wright &

Miller, Fed. Prac. & Proc. 2d, §§ 2016.2, 2031.1 at 442 (1999 Pocket Part). The Moore

treatise states that it finds Haworth meritorious, because the Advisory Committee Notes do not

state or suggest "that Rule 26(b)(4)(A) was intended to abrogate the enhanced protection for

opinion work product recognized by the Supreme Court in Upjohn v. United States." James

Wm. Moore et al., Moore's Federal Practice (3d), ¶26.80 at 26-234 (1998). However, the

same treatise notes that a different result might well be desirable if it is obvious that the attorney

had injected himself into the formation of an expert's opinion, citing Kennedy v. Baptist

Memorial Hosp. -Booneville, Inc., 179 F.R.D. 520, 522 (N.D. Miss. 1988).

Other commentators have focused on the uncertainty caused by the conflicting cases. See

Note, Discoverability of Opinion Work Product Materials Provided to Testifying Experts, 32

Ind. L. Rev. 481 (1999), which concludes that Rule 26 should be amended to clarify that Rule
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26(b)(3) work-product protection takes precedence over the expert discovery rules. In an article

entitled "Emerging Expert Issues under the 1993 Disclosure Amendments to the Federal Rules

of Civil Procedure," published at 164 F.R.D. 97 (1996), Gregory Joseph concluded that work-

product protection should prevail because such a result:

(1) does not favor wealthy parties, who can afford both testifying experts and non-

testifying experts (on whom counsel can try out his or her theories);

(2) does not encourage "coy or strained conversations cloaked as hypotheticals" to avoid

disclosure; and

(3) avoids a challenge under the Rules Enabling Act.

164 F.R.D. at 106.

The last point requires some explanation as it is not discussed in detail in the cases. The

Rules Enabling Act, 28 U.S. C. § 2074(b), prohibits the adoption of rules, without affirmative

Congressional action, which create, abolish or modify an evidentiary privilege. Joseph argues

'that Rule 26(a)(2)(B) makes waiver of "core" work product an "unavoidable cost" of putting an

expert forward to testify, and thus has the effect of "abolishing or modifying" work-product

protection. 164 F.R.D. at 106. This argument seems to go too far; one is not compelled to

share "core" work product with an expert witness. Moreover, as Joseph acknowledged, it is

not clear that work-product protection is a "privilege" within the meaning of Section 2074(b).

The draft of Civil Discovery Standards proposed by the Section of Litigation of the ABA

in May 1999 takes the position that the requirement for an expert's report in Rule 26(a)(2)(B)
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"does not require the disclosure of communications that would reveal an attorney's mental

impressions, opinions or trial strategy protected under the attorney work product doctrine."

Standard 21(e). However,, the Litigation Section -includes the precaution that in jurisdictions

where the issue has not been decided, "the parties should either stipulate how to treat this issue

or seek a ruling from the court at the earliest practical time as to its view on the scope of

protection for this information." The Standard does not explicitly acknowledge (although it is

stated in the Comment) that, of the jurisdictions that have addressed the issue, approximately

half have reached the opposite result. Moreover, the Standard and the Comment might

themselves be considered ambiguous: Is "core" work product absolutely protected, or only

absolutely protected if not relied upon by the expert in formulating his opinion?

I1. CONCLUSION AND RECOMMENDATION

The Section recommends that Rule 26 of the Federal Rules of Civil Procedure should be

amended to make explicit in the rule itself that oral and written "core" work product furnished

to a testifying expert witness in connection with the witness' proposed testimony is not protected

from disclosure to the opposing party when the expert is being deposed or testifying at trial.

There are several reasons:

(1) The language of the 1993 Advisory Committee Notes to Rule 26(a)(3) indicates

that this was the result sought to be accomplished at that time, but Was inadequately expressed

in the 1993 amendments to the rule.
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(2) There is great value in having a bright-line rule in this area, so that practitioners

can determine how to proceed in their pre-trial preparation. Under the cases decided since 1993

on this subject, there is a division of authority; as a result, an attorney is unable to determine

(absent an advisory ruling by the trial judge, which is not easy to obtain) what will be the

consequences of sharing "core" work product with an expert.

(3) Most importantly, while there are strong arguments to be made on both sides of

the issue, at bottom, evidence that an expert's testimony "did not originate or evolve as a result

of his own research, but rather as a result of the hiring lawyer's suggestion" may often be a

critical factor for the fact-finder in determining what weight should be given the expert

testimony. Becker J., dissenting, in Bogosian v. Gulf Oil Corp., 738 F.2d 587, 598 (1984).

Full disclosure of the attorney's influence on the expert's preparation outweighs the

considerations for protecting "core" work product.
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Rule 12(e)

Recent Committee discussions of notice pleading have deferred further consideration of
several proposals to address pleading standards directly. For the time being, the first step is to
consider whether Rule 12(e) might be amended to facilitate case-specific pleading standards without
changing the Rule 8 notice pleading standard.

The Rule 12(e) variations set out below respond in different ways to concerns with notice
pleading. A central concern is that notice pleading practice has developed to a point that in some
cases defeats disposition on the pleadings of cases that should not progress to discovery,
unnecessarily expands discovery, postpones disposition by summary judgment, impedes settlement,
and generally adds to cost and delay. The first version, carried forward from 'earlier drafts, focuses
on more definite pleading as a means of facilitating decision on the pleadings. The alternatives take
a broader view, focusing on "management" of litigation in general terms or more specifically on
discovery and dispositive rulings on all or some of the claims raised by the pleadings, including
summary judgment.

Any attempt to develop Rule 12(e) will be greeted by protests that the result will be
restoration of the bills of particulars that were abandoned within the first decade of the Civil Rules.
The drafts presented below demonstrate that making Rule 12(e) a more flexible standard does not
equate to restoring archaic pleading challenges. A more specific objection will'be framed in terms
that address heightened pleading proposals in general, raising the concern that open-ended authority
to insist on more detailed pleading on a case-by-case basis can be used to raise barriers against
'disfavored categories of claims, or groups of claimants.

Much of the case for developing Rule 12(e) practice draws from two somewhat inconsistent
perceptions. The first is that heightened pleading requirements are in fact imposed in many cases
today in order to achieve more detailed information about a case in advance of costly or burdensome
discovery. Examples are described below. Supreme Court directions to the contrary have not
defeated practice in the district courts. This experience suggests that in fact there are advantages to
be gained by more detailed pleading in specific cases even when the pleadings satisfy Rule 8 and
present Rule 12(e) would not support compelled amendment. The second is that district courts
following the Supreme Court directions as to Rule 8 and the strict standard under Rule 12(e) are
unable to require more specific pleadings in cases that would benefit from earlier information as to
the nature of the claims. Rather than attempt to draft national rules that impose heightened pleading
requirements selectively on some number of specific claims in the manner of Rule 9(b), an approach
allowing case-specific flexibility may work better.

1 (e) Motion for a More Definite Statement.

2 (1) On motion or on its own, the court may order a

3 more definite statement of a pleading:

4 (A) if the pleading is one that requires a

5 responsive pleading and is so vague or ambiguous
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6 that a party cannot reasonably prepare a response;

7 or

8 (B) if a more particular pleading will support

9 informed decision of a motion under subdivisions

10 (b), (c), (d)', or (f).

11 (2) A motion for a more definite statement must be

12 made before filing a responsive pleading and must point

13 out the deficiencies in the pleading and the details

14 desired.

15 (3) If the court orders a more definite statement and

16 the order is not obeyed within 14 days after notice of the

17 order or within the time the court sets, the court may

18 strike the pleading or issue any other order that it

19 considers appropriate.

Committee Note

Rule 12(e) is amended to allow courts more flexibility to
require greater detail in pleadings that either appear to rest on
inadequate legal premises or provide so little information as to make
that determination difficult. The structure of these rules places
primary reliance on discovery, pretrial conferences, and summary
judgment not only to shape a case for trial but also to permit early
identification of cases or claims that ought not proceed further.
Pleading is intended primarily to establish the framework for these
later proceedings. It is important that cases not be decided on the
pleadings before all parties are afforded adequate opportunity to
discover the fact information that may be needed to support aiclear
statement oflegal theory. Post-pleading procedures, however, impose
increasifigly heavy burdens on litigants and courts in more and more
cases. Recognizing the nature of these burdens, litigants frequently
challenge the pleadings. In ruling on such challenges, courts consider

[Style] Rule 12(d) addresses conversion of a 12(b)(6) motion or a 12(c) motion to summary

judgment. Does it belong here?
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often limited allegations and - if the pleading is inadequate - work
through the amendment process. A more direct procedure is provided
by a motion for more definite statement.

The need to expand the role of the motion for more definite
statement arises in part from the decision in Leatherman v. Tarrant
Cty. Narcotics Intelligence & Coord. Unit, 1993, 507 U.S. 163, and
decisions that follow it. The Court ruled that heightened pleading
requirements cannot be imposed outside the categories specifically
enumerated in Rule 9. At the same time, it suggested that the
appropriate means of establishing such requirements is "by the
process of amending the Federal Rules." It is not feasible to establish
detailed catalogues of pleading requirements for every legal category
that may warrant such requirements, nor to express adequately the
nuanced shades of specificity that may be appropriate for different
categories or specific cases within these categories. The more
definite statement procedure can be used to restore the process of
gradual judicial development that, up to the time of the Leatherman
decision, was responsible for establishing pleading requirements
adapted to the needs of different actions. In the beginning,
implementation will proceed largely on a case-specific basis. 'As
experience develops it may prove possible to identify categories of
cases in which the parties know what to expect and how to plead
without need for motion and response.

Alternative Versions of (1)(B)

First Alternative:

(B) if a more particular pleading will facilitate
management of the action [under Rule 16].

Second Alternative:

(B) if lack of a more particular pleading will hamper
[the conduct and management of] discovery and
[presentation and] resolution of dispositive motions.

The "second alternative" is expressed in negative terms that
dampen enthusiasm for ordering a more particular pleading. The
moving party will be encouraged to show the circumstances that
make it difficult to conduct and manage discovery or to resolve
dispositive motions. A positive version might be more inviting:

(B) if a more particular pleading would enable the
parties and the court to conduct and manage discovery
and to [present and] resolve dispositive motions.

Alternatives That Depart from "More Definite Statement"

The purpose to depart from the limited purposes of present
Rule 12(e) could be implemented more aggressively by abandoning
the "more definite statement" phrase. The emphasis could be placed
directly on particularized pleading:
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(e) More Particularized Pleading.

(1) On motion or on its own, the court may order amendment
of a pleading to provide sufficient particularity to:

(A) enable a party to prepare a required response [to
a pleading that is vague or ambiguous], or

(B) [here any of the variations of (B)]

Particularized Pleading Examples under Current Rules

The suspicion that courts at times insist on pleading detail far
beyond the open-ended generality permitted in garden-variety
litigation grows out of continuing examples. Two examples suffice
for the moment.

'One example is provided by describing Rivera v. Rhode
Island, 1 st Cir.2005, 402 F.3d 27. The court affirmed dismissal of an
action claiming a substantive due process violation by the failure of
police and prosecutors to fulfill promises to protect a 15 year-old
murder witness who was murdered by the murderer she had
identified. The court assumed that a claim can be stated for a state-
created risk if the circumstances shock the-conscience. Dismissal was
affirmed for failure to plead facts that would show a state-created

-risk. The complaint set out many facts that were evaluated by the
court - a short summary was "identifying and securing Jennifer as
a witness, providing her with false assurances of protection upon
which she relied, compelling her to act in this capacity as a witness,
and * * * issuing a subpoena to her to confront [the murderer] in open
court." (The complaint also stated that another child witness was
placed in a witness protection program, and that the police and
prosecutors were regularly informed about the continuing explicit
threats made to the plaintiffs child.) There is no hint that the
plaintiff failed because she pleaded too much - that the court would
have upheld a complaint that alleged only that the defendants had
acted in ways that created the risk of murder and that shocked the
conscience. This court wanted explicit allegations in fine detail. It
seems likely that most courts would rule in the same way.

A second example is provided in the next volume of the
Federal Reporter, Doe v. Cassel, 8th Cir.2005, 403 F.3d 987. Suit
was brought on behalf of "a mentally challenged eight year-old boy
who was in the care and custody of the state-run Cottonwood
Residential Facility * * * after falling victim to his father's sexual
abuse. While at Cottonwood, John was repeatedly sodomized and
sexually molested by other residents of the facility. The named
Defendants, individual employees in various positions of authority at
Cottonwood, were aware that certain of the other residents were
sexual predators, yet placed the young and vulnerable John in an
unsafe environment and then failed to adequately supervise the
residents and protect John. Because of John's youth, limited cognitive
abilities, and his emotional trauma from the attacks, he is unable to
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provide details of the events or identify how the Defendants' actions
allowed the attacks to occur." The Second Amended Complaint
named defendants, "but failed to delineate the Defendants by their
respective acts or omissions." The district court dismissed the
complaint but permitted a Third Amended Complaint that again
"failed to delineate [the defendants'] individual acts or omissions."
The district court then dismissed for failure to correct the pleading
deficiencies and for "undue delay" in naming her expert witness. The
couit of appeals affirmed. It began by ruling that heightened pleading
cannot be required, not even when suing defendants who can plead
official immunity. The district court erred to the extent that dismissal
rested on a heightened pleading requirement. But dismissal was
affirmed for failure "to comply with the * * reasonable orders to
delineate Defendants and identify their respective acts or omissions."
"We review dismissal of a complaint under Rule 41(b) for failure to
comply with the district court's orders for abuse 'of discretion."
"Doe's failure to articulate factual allegations tied to specific
Defendants, well into discovery, was more than a technical pleading
deficiency, it denied the Defendants the protection of qualified
immunity which is meant to provide both immunity from suit as well
as an affirmative defense in response to a suit." (Along the way, the
court noted "tools * * * to eliminate meritless claims early in the
litigation process," including an "order to the plaintiff to provide a
more definitive [sic] statement under Rule 12(e).")

August 8, 2006

298



N



6-B-777



Addendum

Present Rule 12(e) is a narrow device

Consideration of possible Rule 12(e) revision may be advanced by summarizing general
understanding of the current rule. This summary is based on 5C Federal Practice & Procedure: Civil
3d, §§ 1374-1378.

Rule 12(e) originally provided motions both for a more definite statement and also for a bill
of particulars. The object could be either framing a responsive pleading "or to prepare for trial."
Motions proliferated, and courts responded with divergent interpretations. The most permissive
view, adopted by a minority of courts, allowed use of Rule 12(e) to seek information that might
instead "be obtained readily through discovery."

Rule 12(e) was amended in 1948 to eliminate the bill of particulars and to strike the reference
to information "to prepare for trial." The Committee Note - prepared in 1946, after a bare 8 years
of experience with the original rule - is often quoted:

With respect to preparations for trial, the party is properly relegated to the various
methods of examination and discovery provided in the rules for that purpose. * **

Rule 12(e) as originally drawn has been the subject of more judicial rulings than any
other part of the rules, and has been much criticized by commentators, judges and
members of the bar. * * * The tendency of some courts freely to grant extended bills
of particulars has served to neutralize any helpful benefits derived from Rule 8, and
has overlooked the intended use of the rules on depositions and discovery. The
words "or to prepare for trial" - eliminated by the proposed amendment - have
sometimes been seized upon as grounds for compulsory statement in the opposing
pleading of all the details which the movant would have to meet at the trial. On the
other hand, may courts have in effect read these words out of the rule. ** *

Style Rule 12(e) allows a motion "for a more definite statement of a pleading to which a
responsive pleading is allowed but which is so vague or ambiguous that the party cannot reasonably
prepare a response." Common interpretations allow the motion only in narrow circumstances. The
overall view is that Rule 12(e) must not be allowed to disrupt the grand scheme of the Civil Rules:
Pleading is designed to pave the way for development of an action through Rule 26(f) conferences,
disclosure, discovery, and Rule 16 judicial management. Summary judgment is appropriate only
after utilizing these devices, and is preferred to disposition on the pleadings.

A particularly challenging way of expressing the narrow role assigned to Rule 12(e) is to
assert that it should not be used in place of a Rule 12(b)(6) motion to dismiss for failure to state a
claim. The Rule 12(e) motion is available only when at least the glimmering of a claim appears in
the pleading, but the glimmer is too faint to enable a response even within the generous provisions
for pleading lack of knowledge or information sufficient to form a belief about the truth of an
allegation. This view probably draws too fine a line for practice, at least in the early stages of an
action where leave to amend is commonly granted and there may not be much distinction between
ordering revision by a more definite statement and threatening dismissal unless the pleading is
amended.

Skepticism about the value of refining the pleadings through Rule 12(e) is also reflected in
addressing cases in which the pleader responds that discovery is needed to provide the information
that will support a more definite statement. Occasionally a court will direct that a more definite
statement be provided after supporting discovery, but this approach does not seem common.
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Clarification of positions after fact discovery is often valuable, but the preferred means seem to be
contention discovery and Rule 16 conferences.

A much more specific limit on Rule 12(e) arises from the common interpretation that an
answer is not a pleading to which a responsive pleading is "permitted" [to revert to the present
language]. Clarification of a defense can be sought only if the court orders a reply-- generating a
motive to seek the order to support a Rule 12(e) motion.

The extent of the detail that may be required also seems to narrow Rule 12(e)"s meaning.
The object is to enable a response. A proposed order is likely to be submitted with the motion,
seeking as much detail as the movant thinks the court may be persuaded to order. The response may
be a pleading that in itself would defeat a renewed Rule 12(e) motion but that does not comply with
the order. There is at least an argument that the revised pleading should be accepted.

The overall tone of the running commentary in Federal Practice & Procedure approaches
hostility to Rule 12(e) as a device that adds expense and delay and that may be used to harass. Valid
uses for Rule 12(e) are identified in the efnd,1 but the summary of the arguments for abolishing Rule
12(e) reflects some sympathy:

One fundamental aspect of the federal rules is the notion that a plaintiff who
identifies a transaction or occurrence from which his grievance stems and specifies
the injury inflicted upon him in a way that at least indicates some possibility of a
right to legal redress has stated a claim for relief and is entitled to flesh out his case
by discovery. It never was intended that the motion for a more definite statement
should upset this plan by obliging the plaintiff to plead in more specific terms at the
outset of the action. Moreover, under the framework of the rules, the plaintiff is not
required either to disclose the facts underlying his claim or to limit the issues he
wishes to raise until after he has had an opportunity to engage in discovery.
Nonetheless, permitting frequent recourse to the Rule 12(e) motion tends to impose
precisely these requirements on a pleader.

5C FP&P § 1376, pp. 328-330.

One relatively recent case, selected at random, seems a fair representation of common
understanding. The plaintiff in Home & Nature Inc. v. Sherman Specialty Co., E.D.N.Y.2004, 322
F.Supp. 2d 260, claimed infringement ofdesign patents and copyrights on "tatoo-likej ewelry items."
The court denied a defenise motion to require the plaintiff to annex full copies of the patents,
applications for Certificates of Copyright, and related materials. The court began by quoting a 2004
case quoting a 2000 case for the proposition that "An underlying aim of the Federal Rules is "'to
discourage motions to compel more definite complaints and to encourage the use of discovery
procedures to apprise the parties of the basis for the claims made in the pleadings."' * * * Thus, a
Rule 12(e) motion should be denied if a complaint comports with the liberal pleading requirements
of Rule 8(a)." So "Rule 12(e) is not the proper vehicle to resolve problems of uncertainty arising

Two examples suffice. One is easily understood - a pleading stating a claim may suggest the
existence of a "threshold defense" such as limitations or the statute of frauds. An order to plead the
date the claim arose or whether the asserted contract was reduced to writing can advance disposition
of the action. The other example is conceptually messy. It is suggested that a more definite
statement may advance the purpose of the Rule 9 provisions that require particularized pleading, but
at the same time it is recognized that failure to satisfy these pleading requirements is more obviously
a matter for a motion to dismiss for failure to state a claim or a motion to strike an inadequate
defense.
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due to want of specificity or lack of detail. * * * Such problems are appropriately resolved by

discovery, not by an order."

Expansion of Rule 12(e)

The general current view of Rule 12(e) is a natural product of its history and the prevailing
understanding of "notice pleading." The purpose of exploring possible expansions is to determine
whether it is possible to reduce to some extent the high costs that may result from notice pleading.
The question is whether the evolving nature of some forms of litigation has overtaken the original
reliance on discovery and summary judgment to promote fair disposition of claims that deserve to
be developed through court-enforced discovery before determining whether trial is deserved.
Increasing concern with the costs and delay of party-directed discovery in aid of sketchy complaints
has led to increased restraint through Rule 11 standards of care in pleading, Rule 16 case
management, disclosure, the Rule 26(f) conference, separation of attorney-directed discovery from
broader "subject-matter" discovery, and - to some uncertain extent-- additional emphasis on Rule
56 summary judgment.

The present Rule 12(e) project began with a much broader review of notice pleading. The
Supreme Court decisions that reject addition of "heightened pleading" requirements outside the Rule
9 categories have noted that the desirability of raising pleading standards is best considered through
the Rules Enabling Act process. Leatherman v. Tarrant Cty. Narcotics Intelligence and
Coordination Unit, 1993, 507 U.S. 163, 168; Swierkiewicz v. Sorema N.A., 2002, 534 U.S. 506, 515
(quoting the Leatherman opinion). Broad revision of present notice pleading practice has been put
aside, at least for the time being. But it remains to decidewhether Rule 12(e) should be expanded
into a device that facilitates case-specific use of the pleadings - both of claim and defense - to
promote earlier disposition of cases that under the present system drag on longer than should be,
imposing unnecessary cost and delay on litigants and a court system that, should be spared these
burdens.

Two cases add impetus to this Rule 12(e) study. The first is in the Supreme Court,
Crawford-El v. Britton, 1998, 523 U.S. 574, 597-598. The plaintiff claimed that the defendant
prison official had punished the plaintiff for exercising First Amendment rights. The Court
commented on

existing procedures available * * * in handling claims that involve examination of
an official's state of mind. ***

* * * [T]he trial court must exercise its discretion in a way that protects the substance
of the qualified immunity defense. * * * First, the court may order a reply to the
defendant's or a third party's answer * * *, or grant the defendant's motion for a
more definite statement under Rule 12(e). Thus, the court may insist that the plaintiff
"put forward specific, nonconclusory factual allegations" that establish improper
motive causing cognizable injury in order to survive a prediscovery motion for
dismissal or summary judgment * *

This passage clearly contemplates use of Rule 12(e) in a case-specific manner to at least approach
heightened pleading requirements.

The other case is older, drawn from the days when many courts directly required heightened
pleading in actions involving official immunity. Elliott v. Perez, 5th Cir.1985, 751 F.2d 1472,
reversed dismissal on the pleadings of claims that a state-court judge and prosecuting attorney had
conspired to retaliate against a grand-jury foreman and a grand-jury witness for seeking to indict the
parish district attorney. After reviewing the purpose of absolute and qualified official-immunity
doctrines to protect public officials against the burdens of discovery, Judge John R. Brown's opinion
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for the court stated that in a case likely to involve official immunity "the district court should on its
own require of the plaintiff a- detailed complaint alleging with particularity all material facts on
which he contends he will establish his right to recovery, which will include detailed facts supporting
the contention that the plea of immunity cannot be sustained." Then in a footnote, Judge Brown
observed that although Rule 12(e) "has been deemed quite restricted uinder the current Rules, * * *
largely because of liberal availability of broad discovery, we are not here considering the use of Rule
12(e) as a weapon available to the parties, but rather'as a tool available to the court to comply with
the mandate in situations of immunity." 751 F.2d at 1482 & n. 25. (At one point, the court even
suggested that the Enabling Act requires that Rule 8 pleading requirements be adjusted for official-
immunity cases so as not to abridge the substantive immunity right. 751 F.2d at 1479. Judge Patrick
Higginbotham concurred, concluding that Rule 8 itself re quires detailed pleading: "[W]hat is short
and plain has no universal meaning independent of the nature of the claim." Immunity protects
against discovery. Statement of a claim grants access to discovery. Thus "a well-pleaded complaint
must overcome the immunity." 751 F.2d at 1482-1483.)

Taken together, the Crawford-El and Elliott cases clearly define the present task. Should
Rule 12(e) be revised to become "a tool available to the court" to expand the value of pleading in
managing litigation for as speedy and inexpensive a determination as is compatible with full
procedural justice? Continued flirtation - or greater engagement - with heightened pleading in
the lower courts suggests that revision of Rule 12(e) is a valuable opportunity to be explored
vigorously.
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MEMORANDUM

TO: Hon. Lee Rosenthal, Chair, Advisory Committee on Civil Rules

FROM: Rule 56 Subcommittee

Judge Michael M. Baylson, Chair, Judge C. Christopher Hagy, Robert. C. Heim, Esq.

cc: Professor Edward Cooper, Ted Hirt, 1sqq,

DATE: August 21, 2006

RE: Rule 56 Subcommittee

The Subcommittee on Rule 56 held a conference call on August 16. (Although Ted Hirt
was not on the call, he had provided comments). The subcommittee reached a consensus that the
topics listed below should be discussed by the full committee. We did not consider any specific
rule language, although some drafting suggestions are provided in the materials attached.
Instead, our focus for the September meeting is to obtain specific guidance from the full
committee to guide the drafting work we will do in preparation for the Spring committee
meeting. We hope that in addition to commenting on the topics identified below, members of the
committee will suggest other areas or topics that might improve the summary judgment rule.
Please note that the time counting project already recommends some significant changes to Rule
56.

1. Rule 56 should have specific language which requires the moving party
to file a statement of undisputed facts, requires the responding party to respond, paragraph-by-
paragraph, documenting disputed facts, and asserting any supplemental facts. The moving party
should be given the opportunity to respond to any supplemental facts and also to file a reply
brief. The response to supplemental facts and reply brief could be contained in one document.

2. Consistent with prior discussions of the full committee, the subcommittee
recommends against any attempt to include in a revised Rule 56 a statement of the Celotex Rule.
The function of the Rule is to establish procedures which allow parties to expeditiously follow
Supreme Court decisions in, Celotex and related cases, without attempting to draft language
which attempts to summarize the substantive holdings of those cases. The language in current
Rule 56, that the motion should be granted when the moving party has shown "that there is no
genuine issue as to any material fact" should be retained.
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3. The current Rule should be revised to clarify the Court's responsibility to examine
the motion and supporting materials before granting a Motion for Summary Judgment against a
party which fails to make any response; or makes a response that is inadequate. This might be
accomplished by some relatively minor revisions in current paragraph 56(e).

4. The Rule should also provide for the Judge to initiate summary judgment
proceedings, with adequate notice to the parties.

5. The concept of so-called "partial summary judgment" should be specifically
authorized by appropriate revisions in language., This concept is touched upon in the last
sentence of current Rule 56(c), and the last two sentences of current Rule 56(d) There is good
reason to consider a new sub-paragraph to deal specifically Nvith a, Motion for, Sumrmary,
Judgment which is only granted in part.

(a) Closely related to the concept of "partial summary judgment," the revised Rule
should also specify what the District Court Judge should do if a Motion for Summary
Judgment is denied in whole or part. The current Rule directs the Judge to "make an Order
specifying the facts that appear without substantial controversy" in Paragraph 56(d). The
Rule should also contain language that the Judge "should" designate "issues" that remain
for trial, either in writing, or on the record of a proceeding.. The language of the. Rule
should use the word "should" as in the style version of Rule 56, in stating how the Judge
should convey the decision to deny summary judgment.

6. The subcommittee questions whether we continue to need Paragraph 56(g),
referring to "affidavits made in bad faith" or any other reference to the imposition of
sanctions, or whether this concept should be eliminated from Rule 56 in view of the broad
nature ofRule 11 ?

7. The Federal Judicial Center, through the good offices of Joe Cecil, has
expressed interest in doing some empirical research on summary judgment issues.
Following conversations with Professor Cooper, Joe Cecil may be able to provide some
information concerning the rates as to which summary judgment is filed in different districts
and/or circuits, and the percent of such motions that are granted. Query whether his
statistics show the percent of motions granted entirely, and only granted in part. This
information may be useful to the bench and bar considering our proposals, but only if it can
be prepared and presented in a fashion that is consistent with our time lines.

The attached materials prepared by Professor Cooper give further background
information on the prior efforts to revise Rule 56, and a current working draft. We look
forward to a productive and interesting discussion.

O:\Rule 56 Com Memo 8-21-06.wpd 2
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Rule 56 Addendum: Beard v. Banks

Beardv. Banks, 2006,126 S.Ct. 2572, mayprovide some slight help in considering the effect
of failure to respond to a summary-judgment motion. There was no opinion for the Court. Justice
Breyer's plurality opinion rules that summary judgment was proper. (Two concurring Justices would
affirm by applying a different test to measure the First Amendment rights of prison inmates. Two
dissenters would reverse summary judgment.)

The plaintiffs were a class of Pennsylvania inmates in the most stringent level of
confinement. They claimed violation oftheir First Amendment rights by a policy that denied access
to newspapers, magazines, and photographs. The defendants moved for summary judgment,
advancing several justifications for the policy. The Court considered only one - that this
deprivation provided an incentive to behave well enough to advance to the next-most-restrictive level
of confinement that allowed access to these materials. This justification was supported by a
Statement of Material Facts Not in Dispute and by the deposition of the prison's deputy
superintendent. The plaintiffs did not respond to the Statement or the motion, but instead filed a
cross-motion for summary judgment that did not dispute any significant fact. The policy was
attacked on its face.

The plurality opinion notes that W.D.Pa. Local Rule 56.1 (E) provides that alleged facts that
are claimed to be undisputed in a Statement of Material Facts are "deemed admitted" for purposes
of summary judgment "unless specifically denied or otherwise controverted by a separate statement."

The plurality opinion does not directly address the question whether a nonmovant's failure
to respond in the form required by local rule relieves the court of any duty to -determine whether the
movant has carried the summary-judgment burden. But the opinion does examine the motion and
supporting materials and, if somewhat indirectly, clearly rules that the defendant did carry the
summary-judgment burden. The opinion notes that all justifiable inferences must be drawn in the
plaintiffs' favor, but that "we must distinguish between evidence of disputed facts and disputed
matters of professional judgment." As to professional judgment, "our inferences must accord
deference to the views of prison authorities. * * * Unless a prisoner can point to sufficient evidence
regarding such issues of judgment to allow him to prevail on the merits, he cannot prevail at the
summary judgment stage." The Third Circuit erred in reversing summary judgment because it
"offer[ed] too little deference to the judgment ofprison officials * * *." The plaintiffs failed to point
to specific facts that would support invalidation of the policy.

Decision turned on a matter of law-application. The historic facts seem not to be disputed.
Particularly given cross-motions, there could be no question of "default." The implicit example of
deciding that the defendants had carried the summary-judgment burden is useful, but does not much
advance the task of drafting revised Rule 56 procedures.
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Rule 56. Summary Judgment

1 '(a) By a Cfahiuzg Pratty. A party claiming relief may

2 iove, wth oir withuut supprUting a ffi-davits, fbr suniOiary

3 judgmeiiit on all uo part of tlhe iaim. The motion maiiy be filed

4 at anry tLeLafter.-

5 (1) 20 days have passed fiulm commenc,,1eme..nt of the

6 actionm-eor

7 (2) tthel opposin party seyrv a motion for j udmntoy

8 judgmient.

9 (b By a Defenduing Party. A party against whom relief TS

10 sought may mo ve at any tnnm., wi th or wifth 0umt zsLyporfin

11 affida-vits, fol muunary judgmenif on all or part of the clam

12 fja Time for Motion -and Response. Unless the court

13 orders otherwise, a partymaymove for summgar judgment on

14 all or part of a claim at any time until [the earlier of] 30 days

15 after the close of discovery [or 60 days before the date set for

16 trial. 1  A party opposing the

This subdivision (a) replaces the time provisions in present

subdivisions (a), (b), and (c) (the first two sentences). The intent is
to bring Rule 56 into line with actual practice and to streamline the
time provisions.

Third Amended July 13, 2006 draft
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Summary-judgment deadlines commonly are set by
scheduling orders. The court's authority to establish deadlines is
emphasized at the beginning of subdivision (a). But it is helpful to
have default provisions in the rule, particularly for motions made
before a scheduling order is entered.

The "at any time" provision may seem to accelerate things too
much. But the purpose is to authorize a motion for summary
judgment at the beginning of the action. This practice may be useful
in collection actions, harking back to the historic beginnings of
summary judgment. It also may be useful in some contract actions.
If the motion is served with the complaint, the draft still allows 30
days to respond. That may afford greater protection than the present
rule, which allows a motion 20 days after the action is commenced.
A party seeking to take advantage of this rule can "commence" the
action by filing, wait 20 days, and then serve the summons,
complaint, and summary-judgment motion, setting the hearing 10
days later. But if 30 days seems too short in the earlier stages of the
action, we could allow more time for all motions. Or we could
complicate the rule a bit. We could set a different time if the motion
is served with the complaint or within X days of serving the
complaint. Or we could allow more time to respond if, for example,
the motion is made before a responsive pleading is served.

The deadline of 30 days after the close of discovery reflects
common practice in scheduling orders. A scheduling order is likely
to dispel any ambiguity in identifying the close of discovery.

The brackets address the possibility that 30 days after the
close of discovery may be too close to trial for comfort. The 60-day
figure is simply illustrative. If trial is set for less than 30 days after
the close of discovery, so the cut-off at 60 days before trial comes
earlier, there may not be much time after the close of discovery to file
the motion. In a fast-moving case, the close of discovery might come
later than 60 days before trial, forcing the summary-judgment motion
to be made before the close of discovery. The court's power to order
a different schedule can solve such problems as may arise. Or it may
be better to omit the complicating alternative that refers to the start of

Third Amended July 13, 2006 draft
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Rule 56 new -3-

17 motion may file a response within 30 days after the motion is

18 served.

19 (b) Affidavits. A party may support or oppose a motion for

20 summary judgment with affidavits. A .s.pp.rtiig--o-

21 opposiitg An affidavit must be made on personal

22 knowledge, set out facts that would be admissible in

23 evidence, and show that the affiant is competent to

24 testify on the matters stated. Ifa pape-r, ,orat ofa paper

25 is referred to i an affidavit refers to other material, a

26 sworn or certified copy must be attached to or served

27 with the affidavit.

28 (c) Serving the Motion and Response;-Proeeedings.--The

29 ijiutiuji miust be served at least 1 0 days~ befbre the1~ day se

30 fr thh•a •iotn•. 24 uoppousin party may sr o.posix•

31 affdavits be~fo1e the~ he~aring day-

32 (1) Without argument, the motion must:

trial, relying on the court's scheduling authority to address cases that
are not suitable for the basic deadline of 30 days after discovery
closes.

Third Amended July 13, 2006 draft
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33 (A describe the claims, defenses, or issues as to

34 which summary judgment is warranted;

35 M-) specify the judgment sought; and

36 ff__ recite in separately numbered paragraphs the

37 specific facts that are not genuinely in

38 dispute, citing the particular pages or

39 paragraphs of [stipulations <including those

40 made for purposes of the motion only>,

41 admissions, interrogatory answers,

42 depositions, documents, affidavits, or other]

43 materials supporting the facts.

44 2• Without argument, a response must:

45 (A) specify any summary judgment that the party

46 agrees is warranted; and

47 01 (i) respond to the facts asserted under rule

48 56(c)(1)(C) and recite in separately numbered

49 paragraphs any additional facts precluding

50 summary judgment, citing the particular

51 pages or paragraphs of [stipulations,

Third Amended July 13, 2006 draft
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Rule 56 new -5-

52 admissions, interrogatory answers,

53 depositions, documents, affidavits, or other]

54 materials supporting the response, or

55 (ii) - if the responding party does not have

56 the trial burden on a fact - state that

57 the record does not support the asserted

58 _

59 (3) A party must append to a motion or response [the

60 pertinent parts of] any cited materials that have not been

61 filed.

62 (4) The court may permit a party to supplement the

63 materials supporting a motion or response.

64 (5) A party must submit its contentions as to the

65 controlling law or the evidence respecting the facts in a

2 Is it better to reserve this question for the Committee Note? This

problem ties to the choices discussed in note 3 below. A party who
does not have the trial burden should not be required to find evidence
to refute an assertion made by a movant that does have the trial
burden. But it seems fair to require a response that the' movant's
showing does not suffice to carry the trial burden.

Third Amended July 13, 2006 draft
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66 separate memorandum filed with the motion or response

67 or at a time the court directs.

68 Version 1 The court may accept the truth of a fact

69 asserted as required by Rule 56(c)(1)(C) if a

70 response is not made as required by Rule

71 56(c)(2)(B). 3 It is not required to consider

3 This provision takes a middling position on two central
questions. What should the court do when a nonmoving party either
fails to respond at all or fails to respond in the form Rule 56 requires?

It would not be difficult to justify a default rule that failure to
respond at all requires that the motion be granted. Why not insist that
the nonmovant assist the court by bearing the adversary responsibility
of showing its case? Or, if the complexity seems worthwhile, the rule
could provide that the motion must [should] be granted as to any
issue on which the nonmovant would have the burden at trial.

Nor would it be difficult to justify the opposite rule that the
court must examine the materials submitted to support the motion and
apply the summary-judgment standard. A draft ofthis approach is set
out as Version 2. It is not uncommon to hear the lament that in
smaller and even mid-range cases a party can afford a summary-
judgment motion, or a trial, but not both. Here too it would be
possible to draft a rule that depends on allocation of the trial burden
- the court must examine the materials only if the movant would
have the burden at trial. That approach would not do much to protect
the plaintiff in small-stakes litigation.

The middle ground recognizes discretion to treat the failure to
respond as a default, to undertake a full analysis of the motion, or to
take some indeterminate intermediate approach that examines the

Third Amended July 13, 2006 draft
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Rule 56 new -7-

72 materials outside those called to its attention under

supporting materials without undertaking a complete analysis. The
result of partial analysis might be either to grant the motion or to deny
it in preference for further proceedings. This is at least approximately
the same as the approach taken in the 1992 draft. "Clause" (c)(2)(B)
required detailed response to the motion, and (c)(2) concluded: "To
the extent a party does not timely comply with clause" (B) in
challenging an asserted fact, it may be treated as having admitted that
fact." The Committee Note said both that a party must file a timely
response and - twice - that "Failure to do so may result in'the fact
being deemed admitted for purposes of the pending action."

The draft takes the same approach when the nonmoving party
responds in a form that does not comply with, the subdivision
(c)(2)(B) specificity requirements. As compared to a total failure to
respond, it is easier to conclude that an inadequate attempt should not
be treated as a default. It also would be easier to require the court to
attempt to make up for the shortcomings in the response. The draft
allows a court to do that, but does not require the attempt.

If a failure to respond at all is to be treated as a default, one
drafting solution would be to add -words at the end of the
introduction: "A party opposing the motion may file a response within
30 days after the motion is'served. The court must grant the motion
if no response is filed." (c)(3) might be amended in parallel: "The
court may accept the truth of a fact asserted as required by Rule
56(c)(1)(C) if the response does not comply with Rule 56(c)(2)(B).

The drafting style adopted byrmost local rules that address this
subject commonly relies on some variation of "deemed admitted."
The more punctilious efforts state that the admission is only for
purposes of the motion. A good example of detailed drafting is E.D.
& S.D.N.Y. Local Rule 56.1 (c): "deemed [considered] admitted for
purposes of the motion unless specifically controverted by a
correspondingly numbered paragraph in the statement required."

Third Amended July 13, 2006 draft
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73 Rule 56(c)(1)-(4).4

74 (6) Version 2 The court may grant summary judgment

75 against a party who fails to respond to the motion

76 or whose response does not comply with Rule

77 56(c)(2[alternative a only after reviewing the

78 motion and supporting materials] [alternative b if

79 *the motion and supporting materials show that

80 there is no genuine issue as to any material fact and

81 that the movant is entitled to judgment as a matter

82 of law][alternative c if the motion and supporting

83 materials satisfy the standard in Rule

84 56(f)][alternative d if the movant has carried the

85 moving burden under Rule 56(d)j.5 It is not

"This may go without saying. But some local rules have
equivalent provisions and it may help to provide a clear - and, at
least with courts, popular - statement.

s Version 1 gives the court discretion to accept the movant's
assertions without further inquiry if the nonmovant does not respond
at all or responds in a way that does not satisfy the requirements of
(c)(2)(B). This Version 2 requires the court to examine the motion
and moving materials. This approach seems desirable if courts in fact
can muster the resources. The Committee Note would add a

Third Amended July 13, 2006 draft
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86 required-to consider materials outside those called

87 to its attention under Rule 56(c)(l)-(4).

88 Ldj Raised By Court. The court may consider summary

89 judgment on its own after giving the parties notice identifying

90 material facts that may not be genuinely at issue. The notice

91 must allow at least 30 days for a response by a party who

92 would have the trial burden on the identified facts and an

93, additional 30 days for responses by other parties.6 Each

94 response is governed by Rule 56(c)(2)-(6).

statement that the court's only obligation is to make sure that the
motion is apparently well grounded in the supporting materials.

Drafting this version did not prove easy on the first approach.
Alternative (d) makes sense only if we adopt some rule that states the
Rule 56 moving burden. An illustration is provided at the end of this
draft.

6 It may be better not to include any provision for summary

judgment on the court's motion. The details of this sketch illustrate
reasons to hesitate. It seems desirable to include specific minimum
response times, but the suggested times seem both the minimum that
may be needed and, together, to threaten significant delay.
Identification of who must respond first also is not easy. Probably it
will not do to identify the first responder as the party who would lose
the judgment the court anticipates - the court may not yet know who
would lose on its tentative impressions, and in any event should not
be directed to reveal tentative impressions beyond the inherent case-
specific implications of the identified facts.

Third Amended July 13, 2006 draft
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95 (fe) When Affidavits Are Unavailable. If a party opposing

96 the motion nonmovant shows by affidavit that, for specified

97 reasons, it cannot present facts essential to justify its

98 opposition, [and describes the facts it hopes to support,]7 the

99 court may:

100 (1) deny the motion;

101 (2) order a continuance to enable affidavits to be

102 obtained, depositions to be taken, or other discovery to

103 be undertaken; or

104 (3) issue any other just order.

105 (_f Judgment Rendered. The Summary judgment sought

106 should' be rendered if the pleadings, the. disco- very ..

These words are adapted from the 1992 proposal to recognize an

"offer of proof."

8 The 1992 proposal was "may." The theory was that "may"

reflected actual practice, recognizing discretion to deny summary
judgment even though the record supports a grant. The Committee
Note suggested complications - the discretion to deny may be
limited or completely disappear when summary judgment is sought
on specially favored grounds such as official immunity or First
Amendment rights. The Style Project "should" likely is a better
choice.

Third Amended July 13, 2006 draft
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107 dil•ure.L matiials on file, and any affidaviL, show thlamt

108 [evidence available for use at trial shows]9 there is no genuine

109 issue as to any material fact and that the--mov a party is

110 entitled to judgment as a matter of law. [An order rendering

111 summary judgment must {specify} {identify} material facts

112 that are not genuinely at issue and that require judgment as a

113 matter of law {and must separately state conclusions of law

114 <on those facts>}.1 °

9 This phrase was adapted from the 1992 proposal. The purpose
then was to dispel any implication from present 56(e)(1) that it is only
an affidavit that must show facts that would be admissible in
evidence. The proposed revisions may reduce whatever need there
may have been for this addition.

10 Any requirement of specifying facts established beyond genuine

issue may impose undue burdens on district courts. This illustration
is included only to ensure consideration of the idea. The reference to
material facts not genuinely in dispute that require judgment as a
matter of law is intended to avoid any need to survey all the facts not
admitted by the parties. The Committee Note would say so, with an
example: A finding that there is no genuine dispute as to the fact that
the defendant did not drive the car involved in the accident warrants
summary judgment for the defendant, obviating any need to consider
the color of the traffic signal or any other fact issue.

The 1992 proposal included a more open-ended direction: "In
its order, or by separate opinion, the court shall recite the law and
facts on which the summary adjudication is based." Some circuits
announce similar ideas. E.g., Hubbard v. Taylor, 3d, Cir.2005, 399
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115 (dg) eae Not . fly AddjudicatId o-n the Moti Partial

116 --Summary Judgment.n

117 (1) Establishing Facts. If summary judgment is not

118 rendered on the whole action, the court

119 (A) may enter an order specifying any material

120 fact - including an item of damages or other relief

121-- that is should, to the exten.t practicable,

122 determine what mnateial facts are not genuinely at

123 issuej eating-.,-Tl1 o . u.... I d .... ,.... b-_ _

124 ...... i.i:- the. pladings a. d evi ... befor it a .

125 by iIInLtrluoaiin the . a"LU1I•,y•. It h1oUuld fl.,In issu•

F.3d 150, 168: "'[W]e will exercise our supervisory power to require
the district courts in this circuit to accompany grants of summary
judgment hereafter with an explanation sufficient to permit the parties
and this court to understand the legal premise for the court's order.'"
The same passage from a 1990 decision is quoted in Caprio v. Bell
Atlantic Sickness & Accident Plan, 3d Cir.2004, 374 F.3d 217, 220.

1 Should we use the familiar "partial summary judgment" term?
People use the term constantly. Purists wax proud in pointing out that
the rule does not use it. The 1992 proposal distinguished between
three concepts. "Summary adjudication" covered both "summary
judgment" disposing of a whole claim and "summary determination"
disposing of a defense or issue. It is a fair question whether these
distinctions would be more helpful than confusing.
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126 an order ........ *hat f..- - including items.

127 of damages . other .. 1.. f - are n .t genuinely "at

128 issu. ,The a facts so specified must be teat as

129 established in the action_ and

130 (B), may specify facts that are genuinely at issue."2

12 This provision is a compromise. One purpose of an order
identifying facts in dispute may be to focus the parties. But the
question seems to be addressed most frequently on collateral-order
appeals from orders denying summary judgment on an official-
immunity defense. The appeal is not supposed to permit review of
the determination whether there is a genuine issue of material fact.
Instead the appellate court is only to determine the immunity issues
on the basis of the facts assumed by the district court in denying
summary judgment. The appellate court's task is often much easier
if the district court identifies the facts assumed. If we include this
provision, the Committee Note could say that a statement of facts
genuinely in issue is useful when there an appeal seems likely, using
official immunity as an example.

An alternative would be to suggest - or even require - a
statement of facts in dispute when the denial is appealable. It seems
awkward to turn a "findings" requirement on the uncertain guess
whether an appeal will be taken, and at times also on an uncertain
guess whether a denial is appealable. One way out of the dilemma
would be to provide that the district court may (or must) identify
issues it finds in genuine dispute no later than [30] days after a notice
of appeal is filed.
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131 (2) Establishing Liability. An interlocutory summary

132 judgment may be rendered on liability alone, even if

133 there is a genuine issue on the amount of damages. 13

134 (e)14 Affidavits;........... es.i... .....

135 (1) hi Genall1. A upui .. upu11n. affdavit-1

136 m.ust be ... ade on personal kno.wldge, set ow facts that

137 would be admissible in- vid"n.. , and .. . vv that the

138 affiant- to" ... " ..... tesify on t... m.attes stated. Ifa

139 papr ori part of a paper is reIferrd to in an affidavit, a

140 swor.n or . .i.fi.d -opy .... t be a.ta.h. d to--o . . -

141 with thle affidavit. The •,o•ut IIIay petit anaffidavit to

13 What does this add to (1)? Rule 54(b) clearly does not allow
entry of a partial final judgment when liability is determined without
also determining the remedy. Referring to this event as an
"interlocutory" summary judgment is not necessary.

'4 All of former subdivision (e) is relocated to other subdivisions,
subject to the question whether we still need to say explicitly that
pleadings do not count as summary-judgment evidence. Former
(e)(2) - adopted more than 20 years before the Celotex decision -
continues'to generate some confusion asto application of the Celotex
moving burdens. The emphasis is on a motion "properly made and
supported," but that is a cryptic wayto state a proposition that was not
contemplated at the time.
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142 be .uppl.f.t.d or opposed b. y depositions, answers to

143 in.terrogatorie, or additi-ii.. affidavits.

144 (2) Op sing Party's Obligation to Resn .

145 a miotioni fbl surna- y j adgmt is p•.o-ely muade nad

146 ....... ed, an opposing party may not rely n.. ..y.

147 allegation or denials in its ow.n pleading; rather .

148 response 1 .. t - by affidavits or as .th.. le d. -

149 in this rule - set out sific fact• •hoUwing a .enn•i

150 isse f trial. if fth, Upposing poaty does nut sU ir,•spou ,

151 nununamy judgii•enit •hould, if apprupriate, be intei•

152 against that party.

153 (gj) Affidavit Submitted in Bad Faith. If satisfied that an

154 affidavit under this rule is submitted in bad faith or solely for

155 delay, the court must order the submitting party to pay the

J56 other party the reasonable expenses, including attorney's fees,

157 it incurred as a result. An offending party or attorney may

158 also be held in contempt.
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159 Alternatives

160 (1) An attempt to identify the moving burden

161 Qd Moving Burden. A motion for summary judgment

162 must show that there is no genuine issue as to any material

163 fact and that the movant is entitled to judgment as a matter of

164 law.

165 (1f) Movant Has Trial Burden. A movant who has

166 the trial burden [of persuasion]1' must show

15 There are several choices here: has "the trial burden," "the

[initial] trial burden of production," "the trial burden of persuasion,"
or "the trial burdens of production and persuasion." The difficulty
with any of these formulas is that the burden of production may shift,
and may not always couple with the burden of persuasion. Particular
confusion may be encountered with "prima facie case" concepts that
call for articulated explanation. Conceptually, the best answer may
be to refer to the burden of persuasion. The burden of persuasion is
relevant when all the evidence is in. At that point the burden of
"production" is simply a short-hand description of the directed-verdict
standard - it expresses one of three conclusions: the party with the
burden of persuasion has not produced sufficient evidence to permit
a jury to be persuaded; has produced sufficient evidence to permit
persuasion; or has produced so much evidence that the jury must be
persuaded because the opposing party has not carried the burden of
producing evidence that makes a case for jury decision. Ultimately,
that is what the summary-judgment standard attempts to predict.
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167 affirmatively that it is entitled to judgment as a matter of

168 law.

169 2• Movant Does Not Have Trial Burden. A movant

170 who does not have the trial burden [of persuasion] must:

171 (A) show affirmatively that it is 'entitled to

172 judgment as a matter of law, or

173 (B) show that the nonmovant does not have

174 sufficient evidence to carry its burden at trial.
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Summary Judgment - Rule 56
(Excerpt Minutes from the October 2005 Meeting)

Judge Rosenthal introduced the discussion of summary judgment by noting that there are
well-known problems with the language of Rule 56. The problems proved frustrating in the Style
Project. Every struggle with the language revealed ambiguities and flaws. Present Rule 56 does not
describe what parties and courts do in pursuing summary judgment.

The timing provisions are clearly inadequate and divorced from the practice. Everyone
ignores them. "Partial summary judgment" is a well-known practice, but it is not mentioned in the
rule. There may be many other opportunities for improvement, whether to make the rule express
what happens in practice or to alleviate problems it causes in practice.

The Time Project will require consideration of the time periods in Rule 56. That may be an
added incentive to take on other parts of the rule as well. But the project will be very difficult.

The Reporter provided an introduction summarizing half a dozen of the more important
questions raised by the failed 1991 proposals to revise Rule 56. The description was assisted by
distribution of the 1991 rule text and Committee Note.

The first question is raised by the first paragraph of the 1991 Committee Note. The purpose
of the revision appears to have been to encourage greater use of summary judgment - "to enhance
the utility of the summary judgment procedure as a means to avoid the time and expense of
discovery, preparation for trial, and trial itself as to matters that * * * can have but one outcome."
The Note, however, also continues with a cautionary note: "while at the same time assuring that
parties are not deprived of a fair opportunity to show that a trial is needed to resolve such matters."
This caution suggests a different possible purpose - to rein in unwarranted overuse of summary
judgment. A third possible purpose might be to combine the first two, reflecting a determination that
the actual implementation of summary-judgment procedures varies among different courts and that
it would be good to encourage greater use by-reluctant courts while discouraging overuse by over-
eager courts.

A second question would address the standard for granting summaryjudgment. Long before
the 1991 amendment of Rule 50, the standard for summary judgment called for a determination
whether the moving party was entitled to judgment as a matter of law. The 1991 Rule 50
amendments discarded the traditional references to directed verdicts and judgments notwithstanding
the verdict in favor of judgment as a matter of law and renewed motions for judgment as a matter
of law. The change of vocabulary was intended to emphasize the continuity of a single standard for
measuring the sufficiency of the evidence. The same standard applies whether the eventual trial
would be to ajury or to the court. The 1991 version of Rule 56 discarded the familiar "genuine issue
of material fact" language in favor of determining whether summary adjudication is warranted
"because of facts not genuinely in dispute," so that "a party would be entitled at trial to a favorable
judgment or determination * * * as a matter of law under Rule 50." Some such approach might
make more clear than the rule now does that the directed verdict standard controls. It would be
possible to go further in at least two directions. One would be to emphasize the efficiency
advantages of summary judgment to argue that summary judgment might be governed by a standard
less demanding than the directed verdict standard at trial. A closely related change would be to
adopt a less demanding standard for cases to be tried without a jury. But neither of those changes
seems likely to deserve serious consideration. Obvious Seventh Amendment concerns would arise
from any attempt to defeat the right to jury trial on a fact record that - if duplicated at trial - would
require submission to the jury. And even for bench trials, it seems better to require the judge to hear
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live witnesses if any party is unwilling to submit to trial on a paper record; it might prove too
tempting to allow avoidance of trial on a lesser standard than applies injury cases.

A third question is whether Rule 56 should be rewritten to express the practices established
by the decisions in Celotex Corp. v. Catrett, 1986, 477 U.S. 317, and Anderson v. Liberty Lobby,
Inc., 1986,477 U.S. 242. The Celotex decision defined the summary-judgment burden for a movant
who would not have the burden of production at trial. The movant can carry the burden in either of
two ways - it can undertake to disprove an essential element of the nonmoving party"s case, or it
can "show" by reference to affidavits and discovery materials that the nonmoving party cannot
produce evidence sufficient to carry the trial burden. The Liberty Lobby decision ruled that when
the standard of persuasion requires clear and convincing evidence "the directed-verdict standard -

and by reflection the-summary-judgment standard - requires more proof to defeat judgment as a
matter of law than when the standard requires only a preponderance of the evidence. The 1991 draft
sought to incorporate both rulings by providing that "A fact is not genuinely in dispute *** if, on
the basis of the evidence shown to be available for use at a trial, or the demonstrated lack thereof,
and the burden of production or persuasion and standards applicable thereto, a party would be
entitled at trial to a favorable judgment or determination with respect thereto as a matter of law under
Rule 50." This draft illustrates the challenge that any draft must face: it is intelligible to someone
who understands the Celotex and Liberty Lobby decisions, but must prove challenging to anyone
who does not. It also illustrates the question whether at least the Celotex decision should be
enshrined in the rule. The lore of 1991 is that the Rule 56 proposal was rejected on two divergent
responses to the proposition that it expressed current practice. One response was that there is no
need to amend a rule simply to reflect what everyone understands in any event. The other response
was that it is undesirable to amend a rule to freeze undesirable current practices. It would be
possible to remain faithful to the directed-verdict analogy, and in some ways to perfect it, while
rejecting the Celotex decision. At trial the party with the burden of production loses unless it
produces sufficient evidence to carry the burden. The same approach could be taken on summary
judgment - a party who does not have the trial burden of production is entitled to summary
judgment on request unless the nonmoving party comes forward with sufficient evidence to carry
the trial burden. Or, perhaps more plausibly, it could be argued that the Celotex approach makes it
too easy to win sunmmaryjudgment. Before 1986, many courts and lawyers had believed that a party
who does not have the trial burden of production could win summary judgment only by offering
evidence to negate the nonmoving party's case. That approach could be restored.

A fourth question reflects on the imminent need to reconsider Rule 56's timing provisions
in conjunction with the time-computing project. Rather than adopt time limits expressed in days,
the 1991 draft allowed a motion to be made "at any time after the parties to be affected have made
an appearance in the case and have had a reasonable opportunity to discover relevant evidence
pertinent thereto that is not in their possession or under their control." A functional approach such
as this has an obvious charm, but it might generate numerous disputes over what is a "reasonable
opportunity" in a way that application of present Rule 56(f) does not so much encourage. It also
seems to foreclose consideration of a procedure that would enable a motion for summary judgment
- perhaps under a different name - to be filed with the complaint in actions to collect a "sum
certain." Federal courts regularly encounter actions to recover overpayments of government benefits
or defaulted government loans, and also encounter similar private actions. Modem summary
judgment has roots in summary collection procedures that might well be restored by crafting a
special timing provision in Rule 56.

A fifth set of questions has held a place on the agenda since a time only a few years after
rejection of the 1991 attempt. Many districts have local rules that establish detailed requirements
for summary-judgment practice. The common thread is a requirement that the moving party specify
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the facts that appear beyond genuine issue and point to materials on file that support its position.
The nonmoving party must state whether it accepts any of the asserted facts, identify other facts as
to which it asserts a genuine issue, and likewise support its positions by pointing to specific record
materials. Such widespread elaboration of Rule 56 suggests that it may be useful to synthesize a
uniform procedure from the best developed local procedures.

A sixth major set of issues relates to the fifth. In two different places the 1991 draft seemed
to authorize summary judgment for default of response by the nonmoving party. The provision
requiring a nonmoving party to respond by citing record support for its position concluded by
providing that failure to timely comply "in challenging an asserted fact" "may be treated as having
admitted that fact," draft Rule 56(c)(2). And draft 56(e) on "matters to be considered" provided that
"the court is required to consider only those evidentiary materials called to its attention" by the
moving and nonmoving parties. This provision spares the court any obligation to search the record
for relevant information omitted by the parties, submissionS. But, as compared to the "may be
treated as having admitted" provision, it may imply that the court is required to consider the matters
pointed to by the moving party. This possibleinternal tension reflects a tension in reported cases.
At least some circuits have clearly ruled that a court cannot grant a motion for want of response
without examining the materials submitted by the movant to determine whether the movant has
carried the summary-judgment burden. This question goes to the core of what summary-judgment
practice should be. As compared to failure to answer a claim, it may be argued that summary
judgment is a shortcut that cannot be taken to defeat a right to trial without examining the moving
party's showing. There is an~analogy to failure to appear for trial - a defendant who has answered,
denying the allegations, may (at least in some courts) be entitled to require that the plaintiff put on
a case. Even apart from that analogy, summary judgment may be disfavored as an expedient that
should defeat the right to trial only if the court accepts the responsibility of examining the summary-
judgment showing.

Discussion began with the observation that there is a large body of learning on summary
judgment. Many are skeptical of change. They argue that change will put a thumb on the scale, to
make it either easier or more difficult to win summary judgment. But that seems wrong. It should
be possible to reform the procedure of summary judgment without changing the standards.

The next two 'voices differed. The first thought the project of revising Rule 56 an excellent
idea. The second thought the project should not be attempted. In a practical sense, there are no
problems. The problem with the timing provisions is met by routine extensions. The practicing bar
has a good grasp of current practice. Even if a motion is unopposed, trial judges review the
supporting materials to determine whether the motion should be granted.

As to the timing provisions, it was noted that they must in any event be considered as part
of the time-counting project.

A third view, from a practicing lawyer's perspective, was that "the rule is a wreck." It is
unusual that the text of a rule that plays so dominant a role in the administration of cases is so far
divorced from practice. The rule is very important. Practice in federal courts, moreover, is
increasingly national; it would help national practitioners to have a uniform approach expressed in
the national rule. The project is worth taking on.

Further support came with the observation that this is a good project, but it should be divided
into separate parts. One part is the procedure of Rule 56. Here there is room for some reservations
about the level of detail reflected in the draft Rule 56(c) that spells out the detailed obligations of
moving and responding parties. A more fundamental question is whether the rule text should
attempt to reflect the Celotex and Liberty Lobby rules.
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Similar comments further supported some form of Rule 56 revision. The local rules are an
important help for practitioners - those who look only to Rule 56 do the job poorly. If indeed there
is a substantial gap between the rule text and actual practice, so that those who are experienced in
local lore have an advantage over the inexperienced, the project is worthwhile even though it will
be challenging. Rule 56 is a trap for the unwary; practitioners accustomed to state practice in Texas,
for example, may fail to oppose a summary-judgment motion in federal court because they expect
there will be a live hearing. The proliferation of local rules shows there is a need to consider the
procedures that surround summary judgment; it may be better to avoid the standards that control the
decision.

A different thought was expressed by observing that summary-judgment procedure imposes
costs that may drive out smaller claims. A claim for less than perhaps $100,000 may not be
sufficient to sustain the costs both of opposing summary judgment and also of actually trying the
case. Perhaps there should be a simplified practicer f6o some types of cases that omits summary
judgment. At the same time, another participant recalled the suggestion that perhaps summary
disposition is particularly useful in some categories of low-dollar cases, especially simple collection
cases. At the same time, the question of simplified procedure has never disappeared from the
agenda; development of any simplified system will include consideration of the proper role of
summary procedures.

It was suggested that it would be a useful preliminary project to compile a set of local rules
to illuminate the approaches that might be taken and to facilitate development of a uniform
procedure that will be familiar to many courts and lawyers. It also would be useful to gather at, least
a few standing orders from districts that do not have local rules.

Yet another member suggested that developing a national rule that conforms to practice in
procedural matters is a worthy goal, while it may be better to avoid attempts to define summary-
judgment standards.

Another brief statement about standards was that reasonably uniform pronouncements may
mask substantial differences in application. Many lawyers and judges believe that some courts are
more receptive to summary judgments than are other courts. The Fifth Circuit, for example, seems
receptive.

It was noted that Joe Cecil at the Federal Judicial Center has collected a lot of empirical data
on the working of summary judgment and is working on it. This work maybe useful in determining
whether there is any reason to pursue the standards question.

A particular issue of standards was noted. Many courts have ruled that a trial judge may
refuse to allow an interested person to defeat summary judgment by submitting a "self-serving, self-
contradicting" affidavit that seeks to retract damaging testimony at an earlier deposition. The
underlying purpose is clear. It would be all too easy to defeat the purposes of summary judgment
if a party need do no more than this. But the conceptual foundation for the practice is shaky. A party
may, at trial, avert judgment as a matter of law by retracting unfavorable trial testimony. If summary
judgment is controlled by directed-verdict standards, it is difficult to understand why a similar
practice should not apply. To be sure, the district court has discretion to accept the affidavit and
deny summary judgment; the most common formulation seeks a plausible explanation for the
changed testimony. This approach might be refined into a rule that a self-serving affidavit need not
be accepted to defeat summary judgment because an affidavit is too far removed from the nature of
testimony in open court, while retraction at a new deposition following proper notice will defeat
summary judgment because the moving party has a better opportunity to test the retraction. But there
was no apparent interest in attempting to transform any such approach into Rule 56 text.
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The theme of discretion was noted from the more general proposition that, unlike judgment
as a matter of law at or after trial, a district judge has discretion to deny summary judgment even
though a verdict would have to be directed if the trial produced the same record as is presented on
summary judgment. This practice is supported by a variety of concerns. The most obvious is the
prospect that even though no sufficient Rule 56(f) showing of a need for further discovery can be
made, a better record may emerge at trial. In related fashion, it may prove more efficient simply to
try the case than to agonize over the often diffuse summary-judgment record. And it is proper to
seek the reassurance of an actual trial record when a case presents issues of general public
importance or a need to develop the law in light of the inspiration provided by a sure grasp of
particular facts.

These comments renewed the question whether it is appropriate to define a project that seeks
to clarify and improve the procedures that govern summary judgment without attempting to express
Rule 56 standards in new language. Any form of Rule 56 project will be "interesting" in the senses
of importance, difficulty, and potential controversy. But, this comment, suggested, it remains
worthwhile.

The bar groups that suggest many procedure reforms have not sought Rule 56 amendments.
But no one has asked for advice, and, committee members believe that the American College of Trial
Lawyers would be interested.

Reluctance was expressed with the thought that any Rule 56 project, however defined, will
"elicit neurotic responses from the bar." All of the sensitive issues will be raised despite careful
efforts to address only more narrowly "procedural" problems. Any project must be long-term.
Absent any emergent concern in the bar, it may not be worth it.

Discussion turned to Rule 56(f) with the observation that this part of the practice is very
important. What is so important is. that Rule 56(f) orders become the focus of regulating and
narrowing further discovery. It may be desirable to consider changes here. This suggestion was
echoed with agreement that the practice is very important, yet many lawyers do not seem to be aware
of it while those who are aware do not know how to use it well. One of the suggestions made with
the 1991 draft was that it would be useful to regularize an "offer of proof' procedure that requires
a party to justify the need for further discovery by describing the facts it hopes to support by
admissible evidence and - if possible - by pointing to inadmissible information that supports the
hope that admissible evidence can be found.

Rule 56(d) also was noted with the thought that it is little used, but perhaps should be
encouraged because taking issues off the table by "partial summary judgment" can simplify the
remaining litigation and make it more affordable. The 1991 draft seemed to encourage this, in part
by splitting (a general concept of "summary adjudication"' into separate categories of "summary
judgment" disposing of a claim and "summary determination" that resolves important issues or
defenses.

The conclusion was that the next step will be to gather local rules and a few illustrative
standing orders. The Federal Judicial Center will be asked to lend such support as it can within the
many competing demands on its resources. The spring meeting will afford an opportunity to decide
how to go forward "without sinking into a morass of substantive issues."
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Rule 56 Revision: The Effort that Failed in 1992
(Rule 56 Agenda Materials from October 2005 Meeting)

The Advisory Committee took up revision of Rule 56 in the wake of the 1986 Supreme Court
decisions. In September 1992 the Judicial Conference rejected the proposed revision. A few years
later the Reporter prepared a first-draft revision of Rule 56(c) based on the earlier proposal. This
draft responded to one set of purposes underlying the proposal. Rule 56(c) does not provide much
detail about the procedure of moving for summary judgment. Many districts have adopted local
rules that spell out detailed requirements. Rule 56 can be improved by adopting the best features of
these rules, and some measure of national uniformity may be gained in the bargain. The Rule 56(c)
draft remains for initial consideration. The present question is whether to undertake broader revision
of Rule 56. If Rule 56 is tobe revamped, the Rule 56(c) draft would be revised to fit within the new
overall structure. For present purposes, Rule 56(c) questions are relegated to the separate
memorandum.

The earlier effort pursued a multitude of objectives. This initial description is rough, but
should present most of the questions that should be considered in deciding whether to renew the
study of Rule 56.

Purpose of Revision

The first paragraph of the final Committee Note seems to reflect a desire to increase the use
of Rule 56:

This revision is intended to enhance the utility of the summary judgment procedure
as a means to avoid the time and expense of discovery, preparation for trial, and trial
itself as to matters that, considering the evidence to be presented and received at trial,
can have but one outcome - while at the same time assuring that parties are not
deprived of a fair opportunity to show that a trial is needed to resolve such matters.

The first question to confront is what motives might prompt Rule 56 revision. Is there a
sense that Rule 56 should be used more vigorously to weed out cases - or parts of cases - that do
not deserve elaborate pretrial preparation or trial? That use of Rule 56 has gone too far, so that
parties are "deprived of a fair opportunity to show that a trial is needed"? Or that practice varies, not
simply in the way courts express themselves but in the actual willingness to dispatch cases by Rule
56? Any of these reasons would prompt a thorough-going reframing of the entire rule.

Less ambitious goals might be pursued. The core of current Rule 56 practice could be taken
as given, turning attention to matters affecting the procedure of moving for summary judgment.
These goals could be reasonably ambitious, or instead could seek more modest gains. Omissions
and unfortunate drafting could be cured. Unrealistically short times for response could be adjusted.
The 1992 draft undertakes many changes within this general range, to be explored here in no
particular order.

Standard

The present standard allows summary judgment only if presentation of the same record at a
jury trial would require judgment as a matter of law. The directed verdict standard applies even if
jury trial has been waived, or even if there is no right to jury trial. There is no discretion to grant
summary judgment in a case that does not meet this standard. But the equation is not exact. Many
cases recognize discretion to deny summary judgment even though the directed-verdict standard is
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satisfied - Style Rule 56(c) recognizes this discretion by saying that summary judgment "should"
be granted when there is no genuine issue as to any material fact.

It would be possible to reconsider each of these points. It might be argued that if the case is
to be tried to the court without a jury, the judge should be able to grant summary judgment on the
basis of some standard more open-ended than the directed-verdict standard. Indeed, it might be
urged that the efficiency gained by summary judgment justifies departure from the directed-verdict
standard even in a jury case.

The 1992 proposal did not attempt to make these changes, apart from recognizing discretion
to deny summary judgment even when the required showing has been made. The initial effort,
indeed, was to integrate Rule 56 more directly with judgment as a matter'of law, emphasizing the
identity of standards. Application of the jury standard in judge-tried cases was recognized and
carried forward. The Rule 50 standard for judgment as a matter of law was expressly incorporated
in subdivision (b), while subdivision (a) carried forward the concept of "facts not genuinely in
dispute."

The proposal did undertake a task that has been accomplished by the Style Project. The
several different phrases that present Rule 56(d) and (e) deploys to describe the "genuine issue"
concept are replaced by uniform terminology. The thought was to use the same words to express the
same standard, not to suggest that the different expressions had led to different standards.

There is no apparent reason to reconsider the basic standard. The tie to directed verdict
standards in jury cases is apparent, and probably wise. Strong resistance to any change is certain.
Nor is there any clear reason to reconsider the standard for judge-tried cases. Any party who wishes
to present live witnesses should have the opportunity to do so, limited only by predictive application
of the directed-verdict standard. If no party wishes to present live witnesses, the case can be tried
on a paper record. Trial on a paper record is different from summary judgment. It entails Rule 52
findings and review for clear error.

The 1992 draft did write into Rule 56 discretion to deny summary judgment even when a
verdict would be directed if the opposing party does not improve its showing at trial. It did this in
a way that anticipated but goes beyond the Style Project outcome. Proposed Rule 56(a) said that the
court "may" enter summary judgment or "may" summarily determine an issue. The Committee Note
explained that discretion to deny has been recognized in the cases, and that the "purpose of the
revision is not to discourage summary judgment, but to bring the language ofthe rule into conformity
with this practice." This change may be resisted, however, on the ground that it might increase the
rate of denials. In addition, the 1992 Committee Note suggests complications: discretion to deny
maybe limited, or may disappear, when summary judgment is sought on specially protected grounds
such as official immunity or First Amendment rights. Although slight, the distinction from "should"
in Style Rule 56(c) is real; the Committee Note to Style Rule 56 says that "courts will seldom
exercise the discretion to deny summary judgment when there is no genuine issue as to any material
fact."

Moving and Opposing Burdens

The Rule 56 moving burden depends on allocation of the trial burden. A party who would
have the burden at trial must support a summary-judgment motion by showing evidence that would
entitle it to a directed verdict at trial. Aparty who would not have the burden at trial may carry the
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Rule 56 burden in either of two ways. It may undertake a positive showing that negates an essential
element of the opposing party's case. But it need not do that. Instead, it suffices to "show" that the
opposing party does not have evidence sufficient to carry its trial burden.

The language of Rule 56 has not been changed since the Supreme Court first clearly
articulated the Rule 56 burden for a party who does not have the trial burden. The 1992 proposal
undertook to express the distinctions derived from the allocation of trial burdens. The words chosen
do not accomplish a clear articulation:

(b) Facts Not Genuinely in Dispute. A fact is not genuinely in dispute if it is
stipulated or admitted by the parties who may be adversely affected thereby
or if, on the basis of the evidence shown to be available for use at a trial, or
the demonstrated lack thereof, and the burden of production or persuasion
and standards applicable thereto, a party would be entitled at trial to a
favorable judgment or determination with respect thereto as a matter of law
under Rule 50.

This drafting distinguishes between the moving burdens first by looking to "the evidence
shown to be available for use at trial" and complementing this showing with "the demonstrated lack
thereof." Either party may rely on evidence to establish a right to judgment as a matter oflaw "under
Rule 50," presumably meaning according to the standard for judgment as a matter of law expressed
in Rule 50. A party who would not have the trial burden may invoke "the demonstrated lack" of
evidence standard, a result ensured by "and the burden of production or persuasion." The reference
to "standards applicable thereto" seems calculated to invoke the rule that the trial standard of proof
affects the directed verdict standard and with it the Rule 56 standard: if the trial burden requires clear
and convincing evidence, stronger evidence is needed to justify a reasonable jury finding.

Although this drafting is a reasonably neat job, it is fair to wonder whether it would mean
anything to a reader who does not already understand the Rule 56 burden.

Smaller questions also might be raised. One comment on the drafting, for example,
expressed concern that "[a] fact * * * admitted by the parties" might be read to give conclusive effect
to a party's out-of-court statement admissible under the "admission" exception to the hearsay rule.
Nothing of the sort was intended, but the comment reflects the anxiety that will accompany any
effort to state the moving burden.

In this dimension, then, the questions are whether it would be useful to describe the moving
burdens in Rule 56; whether the 1992 draft does the job adequately; and whether a better job can be
done. These questions may become entangled with residual disagreements about the Supreme'
Court's rulings.

The 1992 proposal also addressed the burden on a party opposing a summary-adjudication
motion. The details are described in the Rule 56(c) memorandum. The immediately'relevant
provision was the final sentence of proposed 56(c)(2). A party that fails to respond in the required
detail "may be treated as having admitted" a fact asserted in the motion. This provision seems to
establish discretionary authority to grant summary judgment without independently determining
whether the moving party has carried its burden to show lack of a genuine dispute. Presumably the
purpose is to give teeth to the requirement of detailed response. But this approach is likely to be
resisted on the ground that an opposing party should be entitled to rely simply on the argument that
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themoving party has not carried its burden. Much will turn on a determination whether - either
to help the court consider the motion or to encourage summary disposition - a moving party can
impose a burden of detailed response simply by makihg the motion.

Finally, proposed Rule 56(e)(2) addressed a distinct aspect of the parties' burdens, whether
moving or opposing: "The court is required to consider only those evidentiary materials called to its
attention pursuant to subdivision (c)(t-) or (c)(2)." Without invading subdivision (c) territory, the
value of this proposition is apparent. At trial a court is not required to embark on a quest for
evidence the parties have not submitted. It should not be required to comb through whatever
materials have been filed by the time of summary judgment to determine whether the parties have
failed to refer to decisive material. The only question is whether this proposition need be stated in
the rule. One advantage of explicit statement may be that it goes part way toward imposing an
obligation to respond - the opposing party knows that absent a response the court will consider only
the adverse portions of the record pointed out by the moving party.

"Evidence " Considered

The 1992 proposal described the basis for decision as "evidence shown to be available for
use at trial." Proposed Rule 52(b). The Committee Note explains that this language "clarifies that
the obligation to consider only matters potentially admissible at trial applies not just to affidavits,
but also to other evidentiary materials submitted in support or opposition to summary adjudication."

More elaborate provisions were set out in proposed Rule 56(e):

(e) Matters to be Considered.

(1) Subject to paragraph (2), the court, in deciding whether an asserted fact
is genuinely in dispute, shall consider stipulations, admissions, and,
to the extent filed, the following: (A) depositions, interrogatory
answers, and affidavits to the extent such evidence would be
admissible if the deponent, person answering the interrogatory, or
affiant were testifying at trial and, with respect to an affidavit, if it
affirmatively shows that the affiant would be competent to testify to
the matters stated therein; and (B) documentary evidence to the extent
such evidence would, if authenticated and shown to be an accurate
copy of original documents, be admissible at trial in the light of other
evidence. A party may rely upon its own pleadings, even if verified,
only to the extent of allegations therein that are admitted by other
parties.

(2) The court is required to consider only those evidentiary materials called
to its attention pursuant to subdivision (c)(1) or (c)(2).

The Committee Note begins by stating that subdivision (e) implements the principle stated
in(b).

The Note says that facts may be "admitted" for Rule 56 purposes in pleadings, motions,
briefs, statements in court (as a Rule 16 conference), or through Rule 36. It states that submission
of a document under Rule 56 is sufficient authentication and that there is no need for independent
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assurances that a copy is accurate. Other evidence required to establish admissibility should be
supplied by deposition, interrogatory answers, or affidavit.

Proposed Rule 56(g)(4) rounded out these provisions by stating that the court may conduct
a hearing to rule on the admissibility of evidence.

There is no further discussion of the need to state the admissibility requirement in the rule,
nor of the reasons for dispensing with authentication of documents or assurance that a document
copy is accurate. Presumably admissibility is required because the purpose of Rule 56 is to
determine whether there is a need for trial. The availability of inadmissible evidence does not show
the need to try an issue that cannot be supported by admissible evidence.

Apart from wondering whether the admissibility requirement should be addressed in rule text,
these provisions tie directly to the timing provisions. The parties must be afforded an opportunity
for investigation and discovery that will enable them to find admissible evidence, including the
opportunity to find admissible substitutes for inadmissible information. The timing provisions are
described below. The proposed amendments to Rule 56(f) also expressly recognized the authority
to deny a Rule 56 motion because an opposing party shows good cause why it cannot present
materials needed to support its opposition.

A novel feature of redrafted Rule 56(f) would allow a party who cannot present materials
needed to oppose a motion to make an "offer of proof." This provision seems to contemplate a
statement of the admissible evidence a party hopes to secure, perhaps supported by pointing to
information in an inadmissible form that may lead to admissible evidence. A showing that a
bystander heard a witness say that the light was red might not be admissible, but could lead to
discovering the identity of the witness and development of the same information in admissible form.
Surely that approach is recognized in present practice. The questions are whether it need- to stated
in the rule, and whether reference to an "offer of proof' is the most useful description of the practice.

Together, these opportunities to delay decision seem to address the major potential
difficulties of the admissibility requirement.

The provision barring reliance on verified pleadings, unless admitted, is curious. At least at,
times, a sworn pleading has been given the same effect"as an affidavit - each is a unilateral, self-
serving instrument, not independently admissible, but each is sworn to. It is required that the
verified pleading satisfy the formal requirements of a Rule 56 affidavit, showing that the person
signing is competent to testify. This practice is not often invoked, in part because verification is not
often required and perhaps in part because verified pleadings do not often meet the formal
requirements for a Rule 56 affidavit. This provision may reflect a view that as compared to
affidavits, pleadings are verified with less scrupulous concern for truth. It might reflect experience
that verified pleadings have been used to support or oppose summary judgment, to undesirable
effect. Perhaps the view is that little work is required to copy the verified pleading into a complaint,
so this additional assurance is properly required.

Timing

The time provisions in present Rule 56 clearly require revision. Rule 56(a) allows a party
making a claim to move at any time more than 20 days after commencement of the action, or at any
time after an adverse party has served a motion for summary judgment. That means that a party
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making a counterclaim, for instance, can file a Rule 56 motion at the same time that it serves the
counterclaim.1 A party defending against a claim can move at anytime. The motion must be served
at least 10 days before the time set for hearing. Opposing affidavits can be "served" - including
service by depositing in the mail - "prior to the day of hearing." All of these time periods are too
short for many cases - often much too short.

The proposed rule sought to establish a functional test to control the motion. Proposed Rule
56(c) provided:

A party may move for summary adjudication at any time after the parties to be
affected have made an appearance in the case and have had a reasonable opportunity
to discover relevant evidence pertinent thereto that is not in their possession or under
their control.

Response time was set at 30 days after the motion is served. (There is no explicit provision
for hearing, so no time period was geared to the hearing. Present Rule 56(d) refers to "the hearing
on the motion." The 1992 version deleted this reference; the Committee Note explained that the
reference was confusing because the court may decide on the basis of written submissions alone.
Some of the comments expressed concern at the lack of a hearing requirement. Compare the Style
Project understanding that a provision for "hearing" can be satisfied without an in-person appearance
before the court.)

These provisions were supplemented by express recognition in proposed 56(g)(1) and (2) of
the court's authority to specify the period for filing motions and to "enlarge or shorten the time for
responding * * *, after considering the opportunity for discovery and the time reasonably needed to
obtain or submit pertinent materials."

Setting motion time in relation to the opportunity to discover relevant evidence is attractive
in the abstract. It is likely to work well - indeed to be largely irrelevant - in actively managed
cases. It is not clear that it would work well in cases left to management by the parties. There can
easily be disputes whether there has been a reasonable opportunity to discover evidence. But the
same disputes can arise under present Rule 56(f), in the form of seeking a continuance to permit
affidavits to be obtained, or discovery to be had. And substituting the close of the discovery period
is not a good idea - there may not be a defined discovery period, and in any event one stated
purpose of the revisions is to cut short the discovery process when dispositive issues can be resolved
without further discovery on other issues.

Another possible shortcoming of the reliance on reasonable opportunity for discovery may
not be real. One "simplified" procedure that might be encouraged is to permit a motion for summary
adjudication with the complaint. Actions that are essentially collection actions are the most likely

1 An intriguing observation. Rule 56(a) says that a party seeking to recover on a counterclaim

may move for summaryjudgment at any time after 20 days from commencement of the action. That
seems to say that the counterclaim cannot be included in an answer filed 10 days after the action is
filed. But Rule 56(b) says that a party against whom a claim is asserted may move at anytime. The
apparent reconciliation is that the defendant can move for summary judgment against the plaintiff s
claim on the 10th day, but cannot move for summary judgment on its counterclaim until the 21 st day.
Does that make sense?
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candidates for such treatment. Perhaps this practice could be fit under the proposed rule by arguing
that in such actions there is no need to discover evidence not already known to the defendant. An
explicit subdivision describing this possible practice might be useful, however, if the practice seems
desirable.

Explanation of Court's Action

The final sentence of 1992's Rule 56(a) reads: "In its order, or by separate opinion, the court
shall recite the law and facts on which the summary adjudication is based." The Committee Note
says that "[a] lengthy recital is not required, but a brief explanation is needed to inform the parties
(and potentially an appellate court) what are the critical facts not in genuine dispute * * *" It also
says something not in the Rule - an "opinion" also should be prepared if a denial of summary
judgment is immediately appealable. Since 1992 many appellate opinions wrestling with official-
immunity appeals have bewailed the absence of any district-court explanation of the reasons for
denying summary judgment. This may prove to be an issue that pits the interests of appellate courts
against the needs of trial courts; it would be easier to strike a balance if we could know how often
denial of an official-immunity motion for summary judgment is not followed by an appeal, and
whether there is a practicable way to impose a duty to explain only when there is an appeal.

Reasoned explanation of a decision granting summary judgment is obviously valuable. Itis
also burdensome. The choice made in 1992 seems right, but must be thought through again.

Explanation of a decision denying summary judgment was urged by some of the comments
on the 1992 proposal. This question ties to the question of "partial summaryjudgment." If a court
decides to leave for trial all of the issues presented by-the motion, it may be better to leave to Rule
16 conferences or other devices the opportunity to guide further party preparation for trial. Again,
the choice made in 1992 may be the best outcome. But there is at least one competing concern. A
summary-judgment denial may be appealable. By far the most common example is denial of a
motion based on official immunity. There are lots of those appeals. Appellate courts regularly
bewail the absence of any statement of the reasons that led to the denial. If it could be done, it might
be useful to draft a rule that requires explanation when a denial maybe appealed. The most obvious
difficulty is to cabin any such rule to circumstances with a realistic basis forappeal in final-judgment
doctrine. A rule might be drafted for immunity appeals only - perhaps including not only official
immunity, but also Eleventh Amendment, foreign sovereign, and qualifying state-law immunities.
It also might include any denial certified for § 1292(b) appeal. Venturing further, account might be
taken of circumstances in which denial of summary judgment might arguably be appealable as a
denial of interlocutory injunction relief for purposes of a § 1292(a) appeal. Even this much
speculation illustrates the difficulty.

Partial Summary Judgment: Nomenclature and Limits

The 1992 proposal elected to retain "summary judgment" as the Rule 56 caption, but was
drafted to distinguish three concepts. The general concept, "summary adjudication," embraces both
"summary judgment" and "summary determination." Summary judgment refers to disposition of
at least a claim; summary determination to disposition of a defense or issue. It is not clear whether
the distinction is employed in a way that enhances clarity, but it may prove useful.

Two limits are created for summary determination. The first no doubt reflects much present
practice. Present Rule 56(d) does not use the term "partial summary judgment," but commonly is

Rule 56 Agenda Materials from October 2005 Meeting
(August 2005 slightly revised draft)

334



Rule 56 Revision -8-

described that way. It says that if a Rule 56 motion does not dispose of the entire case, the court
"shall if practicable ascertain what material facts exist without substantial controversy." The 1992
proposal explicitly changes "shall" to "may," recognizing that the court should have discretion to
refuse any summary determination. The Style Project has done the same thing, although in a rather
different way. Rather than "may," it says the court "should," to the extent practicable, determine
what material facts are not genuinely at issue. This revision, reflecting actual practice, seems safe.

The other limitation on summary determination appears in proposed Rule 56(a). Summary
determination is authorized only as to "an issue substantially affecting but not whollydispositive of
a claim or defense." The Committee Note explains this limit: "the point being that motions affecting
only part of a claim or defense should not be filed unless summary adjudication would have some'
significant impact on discovery, trial, or settlement." The underlying concern seems reasonable. It
would be good to restrict the opportunity to -use Rule 56 for purposes of delay or harassment. A
motion for determination of incidental issues may impede, not advance, ultimate disposition. But
the practical value of this limit deserves some thought. The effort to'sort out issues that do not
substantially affect a claim or defense may itself impede progress, particularly if the parties take to
responding to Rule 56 motions by arguing the "significant impact" point. And some parties might
avoid the attempt to determine whether an issue substantially affects a claim by moving for summary
judgment on the claim. Under proposed Rule 56(c) the motion must specify the facts that are
established beyond genuine issue, providing an obvious map for summary determination of some
issues.

Partial summary disposition was extended by proposed Rule 56(d) to include an order
"specifying the controlling law." It went on to provide that "[u]nless the order is modified by the
court for good cause, the trial shall be conducted in accordance with the law so specified * * *" The
theory is that it can be useful to establish the law as a guide for further trial preparation and trial.
The most obvious question is whether this sort of procedure should be added to the traditionally fact-
sorting function of Rule 56, or instead should be relegated to Rule 16. There also maybe questions
of the relationship between this provision and Rule 51 as revised in 2003.

The 1992 version of Rule 56(d) concluded by stating that "An order that does not adjudicate
all claims with respect to all parties may be entered as a final judgment to the extent permitted by
Rule 54(b)." Current Style conventions suggest that such gratuitous cross-references be deleted.
This one may particularly deserve deletion because it gives no hint of the Rule 54(b) doctrine that
requires final disposition of all parts of a "claim," or of all claims between a pair of parties. This
provision was complemented by a Committee Note statement that denial of a Rule 56 motion does
not establish the law of the case; the motion may be reconsidered, or a new motion may be filed.
The implicit determination that there is no need to refer to this proposition in the rule may suggest

.that the Committee Note also can remain silent.

Parties Affected

The 1992 Committee Note says something not clearly anchored in the proposed rule text:
When summary judgment is warranted as a matter of law because there are no genuine factual
disputes,

the judgment or determination maybe entered as to all affected parties, not just those
who may have filed the motion or responses. When the court has concluded as the
result of one motion that certain facts are not genuinely in dispute, there is no reason
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to require additional motions by or with respect to other parties who have had the
opportunity to support or oppose that motion and whose rights depend on those same
facts.

It is easy enough to understand the sense of frustration that may underlie this statement. If
the facts are so clear as to warrant summary judgment in favor of the moving party against the party
targeted by the motion, why should the court have to revisit the issue on a later motion or actually
have to carry the same facts through to trial as among other parties? But of course another party may
do a more effective job in resisting a motion explicitly addressed to that party. Although it is more
than frustrating to have to conclude that there is a genuine issue after all - and to have to deal with
the contrary earlier ruling - this thought requires careful attention.

Court-Initiated Summary Judgment

Current practice recognizes the court's authority to initiate summary judgment by giving
notice to the parties that it is considering summary judgment and providing an opportunity to
respond at least equal to the times provided to respond to a motion. Proposed Rule 56(g)(3)
expressed this practice by providing notice to the parties "to show cause within a reasonable period
why summary adjudication based on specified facts should not be entered." This language may
restrict present practice by the requirement that the notice specify the facts the court thinks to be
established beyond genuine issue. That maybe difficult for the court, and might carry an undesirable
aura of predisposition. Apart from those questions, it may be asked whether a rule that explicitly
recognizes authority to act without motion may create a negative-implication limit on authority to
act without motion under other rules that do not expressly recognize action on the court's initiative.

Oral Testimony

Present Rule 43(e) provides that when a motion is based on facts not appearing in the record
the court may direct that the matter be heard wholly or partly on oral testimony. This authority can
-be used on a summary-judgment motion, but not to consider the credibility of the witnesses. The
1992 proposal adapted this practice into Rule 56(g)(4), authorizing a hearing to "receive oral
testimony to clarify whether an asserted fact is genuinely in dispute." The Committee Note explains
that the hearing, "as under Rule 43(e)," may be useful "to clarify ambiguities in the submitted
materials - for example, to clarify inconsistencies within a person's deposition or between an
affidavif and the affiant's deposition testimony. In such circumstances, the evidentiary hearing is
held not to allow credibility choices between conflicting evidence but simply to determine just what
the person's testimony is."

The Committee Note explanation puts this provision half-way in the middle of a familiar
problem. Many cases rule that a self-serving affidavit cannot be used to contradict deposition
testimony. If summary judgment is warranted on the deposition testimony, the witness cannot defeat
summary judgment simply by changing the testimony. This practice recognizes that the self-
contradicting affidavit may defeat summary judgment after all if a persuasive explanation is offered.
The proposed rule extends this qualification by suggesting that hearing the witness "to determine just
what the person's testimony is" will help. The idea is attractive. Whether it really can be separated
from clandestine credibility determinations is not apparent.
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Rule 11 Overlap

Present Rule 56(g) provides that the court "shall" order payment of reasonable expenses,
including reasonable attorney fees, caused by filing Rule 56 affidavits "in bad faith or solely for the
purpose of delay." It further provides that an offending party or attorney may be adjudged guilty of
contempt.

The 1992 proposal eliminated Rule 56(g). The Commnittee Note observes that Rule 11
applies to Rule 56 motions, responses, briefs, and other supporting materials. In that respect Rule
11 goes far beyond the affidavits targeted by Rule 56(g). But there are at least two respects in which
Rule 11 falls short of Rule 56(g). The Committee Note was written at a time when the Advisory
Committee had determined to carry forward mandatory sanctions in what became the 1993 Rule 11.
Now that Rule 11 sanctions are discretionary, Rule 56(g) - which appears to require sanctions,-
goes beyond Rule 11 with respect to Rule 56 affidavits. Rule 11, moreover, does not authorize
contempt sanctions; a Rule 11 (c)(2) direction to pay a penalty into court-approaches contempt, but
is not contempt.

The question here is whether Rule 56(g) should be abrogated in favor of Rule 11. Severe
penalties are available independently for false swearing in an affidavit, or for falsity in a § 1746
unsworn declaration under penalty of perjury- Those penalties, however, may not reach every
affidavit presented in "bad faith," and more particularly may not reach an affidavit presented solely
for the purpose of delay. 1 OB FP&P § 2742 describes cases in which sanctions were imposed
without any indication that the affidavits were false. It also cites a 1968 district court ruling that
sanctions are discretionary, notwithstanding "shall," and agrees: "Although this conclusion appears
to be contrary to the language of Rule 56(g), it seems sound." There is so much discretion in
determining bad faith 'or a sole purpose to delay that insisting on mandatory sanctions seems
pointless. It also points out that Rule 56(g) applies to an affidavit offered under Rule 56(f) to support
a request for additional time; applying a falsity test in that situation might be difficult.

Perhaps the most important observation is that there has not been much apparent use of Rule
56(g). Rule 11 may well' suffice.

"Sham Affidavit"
The theory that the summary-judgment standard is the same as the standard for judgment as

a matter of law is sorely tested by a common practice sometimes referred to as the "sham affidavit."
Courts frequently refuse to accept a self-interested and self-contradicting affidavit offered by a party
to change the party's own deposition testimony. The common explanation is that this approach is
necessary to preserve summary judgment as an effective procedure. In keeping with this
explanation, the practice is complicated by recognizing that the affidavit may be recognized if a
plausible explanation is offered - there really is no contradiction despite the appearances, new
information justifies the contradiction, the affidavit version of facts is supported by other evidence,
and so on. A lengthier description than most is provided by Baer v. Chase, 3d Cir.2004, 392 F.3d
609, 621-626.

The conceptual difficulty with this practice is that it often seems to justify summary judgment
when the same contradiction in trial testimony would not justify judgment as a matter of law.

This brief description suggests two good reasons for ignoring the "sham affidavit" practice
in any Rule 56 revision. As a practical matter, it would be difficult to capture present practice in rule
text. As a conceptual matter, an explicit rule provision could be adopted only by attempting to
develop a coherent theory that supports some version of this practice - whether the present version
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or a modified version - in the standards for judgment as a matter of law and the right to jury trial.
It seems better to pass by this set of issues in any Rule 56 project.
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RULE 56: INTERIM REPORT

Revisions of Rule 56 have been considered intermittently in the years following the 1986
Supreme Court decisions that set the basic standards for present practice. The first focused effort
produced a dramatically revised rule that was rejected by the Judicial Conference in 1992.

The October 2005 agenda included extensive materials illustrating possible approaches to
revising Rule 56, some modest and some more ambitious. The Minutes reflect a good discussion,
pointing toward further active work in the short-term future. More detailed proposals will be
presented at the fall meeting.

A survey of local summary-judgment rules has been undertaken since the October meeting.
The attachments reflect this work. One, prepared by James Ishida, provides a disciplined review of
the topics commonly Addressed by local rules. The second provides a more eclectic selection of
local-rules provisions divided into categories that correspond to the possibility of adopting
corresponding provisions in Rule 56. Some of the provisions bear directly on questions that must
be considered in any revision. Others seem interesting but do not seem likely candidates for
incorporation in the national rule. Still others are rather clearly unsuited for incorporation in the
national rule. If time allows, it would be useful to consider at this meeting some of the questions
suggested by these local-rule materials.

The Rule 56 project has ties to two other projects. The time periods provided in Rule 56 will
be reconsidered with the Time-Counting Project, and in any event are sufficiently troubling to
command reconsideration on their own. And the interdependence of notice pleading, sweeping
discovery, and summary judgment links Rule 56 directly to the notice pleading project. Both will
proceed in tandem, at least at the outset.
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LOCAL RULES1 PROCEDURES re SUMMARY JUDGMENT PRACTICE
IN FEDERAL DISTRICT COURTS

L NUMBER OF SUMMARY JUDGMENT MOTIONS ALLOWED

A. Generally, no limit. A few districts, however, provide that a party may file only
one motion for summary judgment, unless otherwise permitted by the court.2

IH. TIME FOR FILING SUMMARY JUDGMENT MOTION

A. FRCP 56(a). A party may move for summary judgment "after the expiration of 20
days from the commencement of the action or after service of a motion for
summary judgment by the adverse party[.]"

B. Timetable for filing and serving motion and opposition. There is much variation
among the districts.'

1., FRCP 56(c). "The motion shall be served at least 10 days before the time
fixed'for the hearing. The adverse party prior to the day of the hearing
may serve opposing affidavits."

1A sample of 20 districts with standing orders or general orders posted on their court web
sites turned up nothing relevant to summary judgment practice.

2N.D.Okla. LCvR 56.1(a); W.D.Okla. LCvR 56.1(a); N.D.Tex. LR 56.2(b). See also E.D.
Va. LCR 56(C) (unless permitted by court, separate motions for summary judgment shall not be
filed addressing separate grounds for summary judgment); E.D. Va. LCR 56(C) (unless allowed
by the court, a party may not file separate summary judgment motions that address separate
grounds for summary judgment).

3See, e.g., N.D. Ga. LR 56.1(D)(as soon as possible, but no later than 20 days after close
of discovery); D.'Guam LTR 9(b)(2) (any time 30 days after last pleading filed and within time
so as notto delay trial); S.D. ill. Rule 7.1(f) (must be filed 100 days before the first day of the
trial month); D. Md. Rule 105(2)(b) (last-minute filing prohibited; supporting memoranda must
be filed no later than 4:00 pm before the last business day preceding the hearing day to which the
memorandum relates); D. N.M. Rule 56.1(a) (must be filed by deadline established in the "Initial
Pretrial Report"); W.D. Tenn. LR 7.2(d)(1) (must be filed at least 45 days before trial,'unless
good cause shown or other deadline set by scheduling order); N.D. Tex. LR 56.2(a) (unless
otherwise ordered, motion may not be filed within 90 days of trial); E.D. Va. LCR 56(A) (must
be filed and set for hearing within "reasonable time" before trial).
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II. FORM OF MOTION FOR SUMMARY JUDGMENT

A. Motion must list all material facts where there is no genuine issue in dispute.
Most local rules require the movant to set forth the specific material facts where
there are no genuine issues to be tried.4

1. FRCP 56(c). "The judgment sought shall be rendered forthwith if the
pleadings [etc.] ... show that there is no genuine issue as to any material
fact and that the moving party is entitled to judgment as a matter of law."

4S.D. Ala. LR 7.2(a) ("suggested Determinations of Undisputed Fact and Conclusions of
Law"); D. Ariz. LRCiv 56.1 (a) (the parties may also submit a stipulation setting forth the
undisputed material facts, which are entered into only for the purpose of the summary judgment
motion); E.D. Ark. Local Rule 56.1(a); W.D. Ark. Local Rule 56.1(a); C.D. Cal. L.R. 56-1 (must
submit proposed "Statement of Uncontroverted Facts and Conclusions of Law." The parties may
also submit a statement of stipulated facts agreed to only for the purpose of deciding the motion
for summary judgment); E.D. Cal, L.R. 56-1(a) (must submit "Statement of Undisputed Facts");
N.D. Cal. LR 56-2(a) (unless required by the court, the parties must not submit a separate
statement of undisputed facts); D. Conn. Local Rule 56(a)1 (facts must be set forth in "Local
Rule 56(a)1 Statement"); D.D.C. LCvR 7(h) and 56.1; M.D. Ga. Local Rule 56; N.D. Ga. LR
56.1; S.D. Ga. LR 56.1 (motion to include list of material facts and conclusions of law which are
contended there are no genuine issues to be tried); D. Haw. LR 56.1(a), (c), and (d) (party shall
reference only the material facts that are absolutely necessary to decide the motion and must be
no longer than five pages or 1500 words); C.D. Ill. LR 7.1(D)(1)(b); N.D. Ill. LR 56.1(a)(3); N.D.
Ind. L.R. 56.1(a); S.D. Ind. L.R. 56.1(a); N.D. and S.D. Iowa LR 56.1(a)(3); D. Kans. Rule
56.1(a); E.D. and W.D. La. LR 56.1; D. Me. Rule 56(a); D. Mass. Rule 56.1; D. Mont. Rule
56.1(a) and (c) (parties may also file statement of stipulated facts); E.D. Mo. Rule 7-4.01(E); D.
Nebr. Civil Rule 56.1 (a)(1) and (a)(2)(defines "material fact" as one pertinent to the outcome of
the issues identified in the motion for summary judgment); D. Nev. LR 56-1; D. N.J. Civ. Rule
56.1; D. N.M. Rule 56.1(b); E.D. and S.D. N.Y. Local Civil Rule 56.1(a); N.D. N.Y. L.R.
7.1(a)(3); W.D. N.Y. L.R. 56.1(a); D.,N.H. LR 7.2(b)(1); E.D. Okla. Local Rule 56.1(A);
N.D.Okla. LCvR 56.1(b); W.D.Okla. LCvR 56.1(a); D. Ore. LR 56.1(a); M.D. Pa. LR 56.1;
W.D. Pa. LR 56.1 (B)(1) (movant may also include facts that are assumed to be true); D.P.R. LR
56(b); D. S.D. LR 56.1(B); M.D. Tenn. Rule 8(b)(7)(b) (after each paragraph, the word
"response" must be inserted and a blank space provided to allow the non-moving party an
opportunity to respond); W.D. Tenn. LR 7.2(d)(2); E.D. Tex. Local Rule CV-56(a) (movant
should identify both the factual and legal basis for the summary judgment motion); N.D.Tex. LR
56.3 (movant must identify both the factual and legal grounds for the summary judgment motion
and include a concise statement that identifies the elements of each claim or defense to which
summary judgment is sought. The motion for summary judgment itself must not contain
-arguments and authorities); D. Vt. DUCivR 56-1 (a) (motion must set forth succinctly, but
without argument, the specific grounds of the judgment sought); D. V.I. Rule 56.1(a)(1); E.D.
Va. LCR 56(B); E.D. Wash. LR 56.1 (a).
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2. Undisputed facts must be separately numbered.'

3. Movant must cite to specific part of the record. Many local rules require
movant to cite to specific parts of the record supporting the contention that
there is no genuine issue of material fact.6

4. Movant must attached supporting documentation. When a party cites to
documents or other discovery, the party must attach or submit the relevant

5S.D. Ala. LR 7.2(a); D. Ariz. LRCiv 56.1(a); D. Conn. Local Rule 56(a)1; M.D. Ga.
Local Rule 56; N.D. Ga. LR 56.1; C.D. Ill. LR 7.1(D)(1)(b); N.D. Ill. LR 56.1 (a)(3); N.D. and
S.D. Iowa LR 56.1(a)(3); D. Kans. Rule 56.1(a); D. Me. Rule 56(a); E.D. Mo. Rule 7-4.01(E); D.
Nebr. Civil Rule 56.1 (a)(1) (failure to provide record references is grounds to deny the motion);
D. N.M. Rule 56.1(b); E.D. and S.D. N.Y. Local Civil Rule 56.1(a); N.D. N.Y. L.R. 7.1(3); E.D.
Okla. Local Rule 56.1(A); N.D.Okla. LCvR 56.1(b); W.D.Okla. LCvR 56.1(b); D. Ore. LR
56. 1(c)(1) (a party may reference only material facts necessary for the court to determine the
summary judgment motion, and no others); M.D. Pa. LR 56.1; W.D. Pa. LR 56.1 (B)(1); D.P.R.
LR 56(b); D. S.D. LR 56.1(B); M.D. Tenn- Rule 8(b)(7)(b); W.D. Tenn. LR 7.2(d)(2); E.D. Tex.
Local CV Rule 56(a); D. Vt. DUCivR 56-1(b); D. V.I. Rule 56.1(a)(1); E.D. Va. LCR 56(B);
E.D. Wash. LR 56.1(a).

6S.D. Ala. LR 7.2(a); D. Ariz. LRCiv 56.1(a); E.D. Cal. L.R. 56-1(a); D. Conn. Local
Rule 56(a)1; D.D.C. LCvR7(h); M.D. Ga. Local Rule 56; N.D. Ga. LR 56.1; S.D. Ga. LR 56.1;
D. Haw. LR 56.1(c); N.D. Ill. LR 56.1(a)(3); S.D. Ill. LR 7.1(e); N.D. Ind. L.R. 56.1(a); S.D. hid.
L.R. 56.1(a); D. Kans. Rule 56.1(a); D. Me. Rule 56(a) and (f); D. Mass. Rule 56.1; D. Mont.
Rule 56.1(a); E.D. Mo. Rule 7-4.01(E); D. Nebr. Civil Rule 56.1(a)(1); D. Nev. LR 56-1; D.
N.M. Rule 56.1(b); E.D. and S.D. N.Y. Local Civil Rule 56.1(d); N.D. N.Y. L.R. 7.1(a)(3) (the
record for purposes of the Statement of Material Facts includes the pleadings, depositions,
answers to interrogatories, admissions, and affidavits, but does not include attorney's affidavits);
W.D. N.Y. L.R. 56.1(d) (all citations must identify the relevant page and paragraph or line
number); D. N.H. LR 7.2(b)(1); E.D. Okla. Local Rule 56.1(A); N.D.Okla. LCvR 56.1(b);
W.D.Okla. LCvR 56.1(b); D. Ore. LR 56.1(c)(1); M.D. Pa. LR 56.1; W.D. Pa. LR 56.1 (3)(1);
D.P.R. LR 56(b) (court may disregard statement of fact not supported by a record citation); D.
S.D. LR 56.1(B); M.D. Tenn. Rule 8(b)(7)(b) and (f) (the "record: includes deposition
transcripts, answers to interrogatories, affidavits,-and documents filed in support of or in
opposition to the motion or other documents in the court files); W.D. Tenn. LR 7.2(d)(2) (if the
movant contends that the opposing party cannot produce evidence to create a genuine issue of
material fact, the movant must include relevant portions of the record that support the
contention); E.D. Tex. Local Rule CV-56(a) and (d) ("proper summary judgment evidence"
means excerpted copies of pleadings, depositions, answers to interrogatories, admissions,
affidavits, and other admissible evidence. Parties are strongly encouraged to highlight cited
portion of any attached evidentiary materials, unless citation compasses the entire page); D. Vt.
DUCivR 56-1(b); D. V.I. Rule 56.1(a)(1); E.D. Va. LCR 56(B); E.D. Wash. LR 56.1(a).
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document.'

FRCP 56(e):

"Supporting and opposing affidavits shall be made on personal knowledge,
shall set forth such facts as would be admissible in evidence, and shall
show affirmatively that the affiant is competent to testify to the matters
stated therein. Sworn or certified copies of all papers or parts thereof
referred to in an affidavit shall be attached thereto or served therewith. The
court may permit affidavits to be supplemented or opposed by depositions,
answers to interrogatories, or further affidavits. When a motion for
summary judgment is smade andsupported as provided in this rule, an
adverse party may not rest upon the mere allegations or denials of the
adverse party's pleading, but the adverse party's response, by affidavits or
as otherwise provided in this rule, must set forth specific facts showing
that there is a genuine issue for trial. If the adverse party does not so
respond, summary judgment, if appropriate, shall be entered against the
adverse party."

5. Movant required to submit proposed order. A few courts require the
movant to submit a proposed order with the motion for summary
judgmient.8

7E.D. Cal. L.R. 56-1(a); D. Colo. LCivR 56.1 (voluminous exhibits discouraged. Parties
to limit exhibits to essential portions of documents); D. Conn. Local Rule 56(a)1; D. Haw. LR
56.1(c) (only relevant excerpts); N.D. Ill. LR 56.1(a)(3); D. Kans. Rule 56.1(a); D. Mass. Rule
56.1; W.D. N.Y. L.R. 56.1(d) (all cited-authority must be separately filed and served as an
appendix to the statement of material facts); D. Ore. LR 56.1 (c)(3) (the party must file excerpts
of the document, not the entire document); W.D. Pa. LR 56.1 (B)(3) (must be included in an
appendix but need not include the entire document. Excerpts to cited documents are acceptable);
D. S.D. LR 56.1 (A) (may also append a summary but must make the original documents
available to the opposition); W.D. Tenn. LR 7.2(d)(2); E.D. Tex. Local Rule CV-56(a) and (d)
(movant shouldidentify both the factual and legal basis for the summary judgment motion.
Parties are strongly encouraged to highlight cited portion of any attached evidentiary materials,
unless citation compasses the entire page); N.D.Tex. LR 56.6 (a party that relies on affidavits,
depositions, answers to interrogatories, or admissions on file must include such evidence in an
appendix); D. Vt. DUCivR 56-1(e); D. V.I. Rule 56.1(a)(1); E.D. Wash. LR 56.1(a).

8S.D. Ala. LR 7.2(a); C.D. Cal. L.R. 56-4.
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B. Motion must contain legal grounds-demonstrating movant is entitled to judgment
as a matter of law.9

1. Motion must be accompanied by notice, brief, memorandum, affidavits,
exhibits, evidence, and other supporting documents.1"

C. Page limitation. There is some variation among the districts."

D. Sanctions for Noncompliance with rules. The court may deny the motion or
impose other sanction for noncompliance with the rules."2

9D. Alaska LR 7.1 (d)(2); S.D. Ala. LR 7.2(a) (movant must include with motion
"suggested Determinations of Undisputed Fact and Conclusions of Law"); C.D. Ill. LR
7.1(D)(1)(c); N.D. Ill. LR 56.1(a)(3); S.D. Ill. LR 7.1(e); D. Nebr. Civil Rule 56.1 (a)(1); D. Ore.
LR 56.1(a)(1); W.D. Pa. LR 56.1 (B)(2); E.D. Tex. Local CV Rule 56(a) (movant should identify
both the factual and legal basis for the summary judgment motion).

"°S.D. Ala. LR 7.2(a) (brief required. Failure to append brief may result in denial of
motion); N.D. Cal. LR 56-1 (court may sua sponte reschedule hearing to give movant time to file
supporting affidavits); D. Colo. LCivR 56.1(A); D. Conn. Local Rule 56(a)3 and 4; D.D.C.
LCvR 7(h) and 56.1; N.D. Ga. LR 56.1(C); S.D. Ga. LR 56.1; D. Haw. LR 56.1(a); C.D. fI. LR
7.1(D)(1)(b); N.D. Ill. LR 56.1(a)(2); S.D. Ill. LR 7.1(e); S.D. Ind. L.R. 56.1(a); N.D. and S.D.
Iowa LR 56.l(a)(2); N.D. and S.D. Iowa LR 56.1(a)(4); D. Kans. Rule 56.1(a); D. Md. Rule 105
(1) and (5); E.D. Mo. Rule 7-4.01(A); D. N.M. Rule 56.1(b); D. Ore. LR 56.1(a)(1); W.D. Pa. LR
56.1 (B)(2); W.D. Tenn. LR 7.2(d)(2); N.D.Tex. LR 56.5(a) (a summary judgment motion must
be accompanied by a brief setting forth the argument and authorities on which the party relies.
The brief must be filed as a separate document from the motion); D. V.I. Rule 56. l(a)(1).

"S.D. Ala. LR 7.2(b) (a brief in support or opposition must not exceed 30 pages. A reply
by movant must not exceed 15 pages); D. Md. Rule 105(3) (memorandum in support or
opposition must not exceed 50 pages and reply must generally not exceed 25 pages); D. Ore. LR
56.1(d) (the concise statement of material facts may not be longer than 5 pages); W.D. Tenn. LR
7.2(e) (memoranda in support or opposition must not exceed 20 pages without prior court
approval); D. Vt. DUCivR 56-1 (b) (memorandum supporting motion must not exceed 25 pages).

12D. Alaska LR 7.1(d)(1); S.D. Ala. LR 7.2(a) (brief required. Failure to append brief
may result in denial of motion); D. Conn. Local Rule 56(a)3 (failure to provide citation to
evidence may result in motion being denied); D. Me. Rule 56(f) (court may disregard any fact not
supported by any citation to the record); D. Mass. Rule 56.1 (motion without concise statement
of material facts maybe denied); D. Nebr. Civil Rule 56.1 (a)(1) (failure to submit a statement of
facts constitutes grounds for denying the motion); E.D. and S.D. N.Y. Local Civil Rule 56.1 (a)
(failure to submit statement of material facts not in dispute may be grounds for denying the
motion); N.D. N.Y. L.R. 7.1(a)(3) (the failure to include an accurate and complete Statement of
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E. Motion for Partial Summary Judgment. Some rules make special provision for
partial summary judgment motions."

IV. SERVICE OF MOTION

A. In General. 14

1. FRCP 56(c. "'The motion shall be served at least 10 days before the time
fixed for the hearing."

V. OPPOSITION TO MOTION FOR SUMMARY JUDGMENT

A. Form of Opposition. Most courts generally require the non-moving party to
identify the material facts where there is a genuine issue to be tried.15

Material Facts Will result in the denial of the motion); W.D. N.Y. L.R. 56.1(a) (failure to attach
statement of material facts may constitute grounds for denying the motion); D.P.R. LR 56(e)
(court may disregard statement of fact not supported by a record citation); M.D. Tenn. Rule
8(b)(7)(g) (failure to respond to a non-moving party's statement of additional facis will indicate
that the additional facts are not in dispute for purposes of the summary judgment motion); D. Vt.
DUCivR 56-1 (a) (failure to comply may result in sanctions including, (i) returnin motion to
counsel for resubmission, (ii) denial of the motion, or (iii) other sanction as appropriate).

13See N.D.Tex. LR 56.3(c) (if a moving party seeks summary judgment on fewer than all
claims or defenses, the motion must be styled as a motion for partial summary judgment).

14D. V.I. Rule 56.1 (a)(1) (the moving party must serve all parties with the notice and all
pleadings and supporting documentation. The moving party must also file the ncotice of motion
with the clerk of court (with a copy to the judge's law clerk), which extends the time for filing an
answer if one has not yet been filed).

5S-D. Ala. LR 7.2(b) (opposition must identify disputed facts citing docu nents filed in

the action); D. Ariz. LRCiv 56.1(a) (the parties may also submit a stipulation setting forth the
undisputed material facts, which are entered into only for the purpose of the sumnmary judgment
motion); E.D. Ark. Local Rule 56. 1(b); W.D. Ark. Local Rule 56. 1(b) (all material facts are
deemed admitted unless controverted by the non-moving party); C.D. Cal. L.R. 56-2 (non-
moving party must file and serve a "Statement of Genuine Issues" setting forth all material facts
contended to have genuine issues to be litigated); E.D. Cal. L.R. 56-1(b) (must deny all disputed
facts contained in moving party's "Statement of Undisputed Facts"); D. Conn. Local Rule 56(a)2
(non-moving party must submit "Local Rule 56(a)2 Statement," which indicates Whether cts
material asserted by movant are admitted or denied); D.D.C. LCvR 7(h) and 56.1 (must include
citation to the record and supporting memorandum); M.D. Ga. Local Rule 56 (insufficient
knowledge to admit or deny is not an acceptable response unless party complied with FRCP
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56(f)); N.D. Ga. LR 56.1 (B)(2) (court will deem each of movant's facts as admitted unless non-
moving party (i) directly refutes movant's facts with concise responses supported by record
references; (ii) states a valid objection to the admissibility of the movant's facts; or (iii) points
out the movant's citation does not support the movant's facts, facts are not material, or other
nonconformity with the rules. Insufficient knowledge to admit or deny is not an acceptable
response unless party complied with FRCP 56(f)); D. Haw. LR 56.1(b) (party opposing summary
judgment must file and serve a concise statement identifying all material facts where there is a
genuine issue to be litigated or all material facts that are accepted); C.D. Ill. LR 7.1 (D)(2)(b)
(non-moving party must set forth: (i) undisputed material facts, (ii) disputed material facts, (iii)
immaterial facts, and (iv) additional material facts); N.D. Ill. LR 56. 1(b) (non-moving party must
file and serve opposing affidavits, a supporting memorandum, and a response to the movant's
statement of material facts); N.D. and S.D. Iowa LR 56.1(b) (non-moving party must file: (i)
brief that responds to each ground asserted in summary judgment motion, (ii) response to
movant's material facts that admits, denies, or qualifies movant's facts, (iii) any additional
material facts, and (iv) an appendix); D. Kans. Rule 56. 1(b) and (e), (responding party must fairly
meet substance of matter asserted. If responding party cannot admit or deny factual matter
asserted, the response must state why); D. Mass. Rule 56.1 (opposition must contain statement of
facts that non-moving party contends are material and there is genuine issue to be litigated); D.
Mont. Rule 56.1(b); E.D. Mo. Rule 7-4.01(E); D. Nebr. Civil Rules 7.1(b)(1)(A), (b)(2)(A), and
56.1(b)(l); D. Nev. LR 56-1; N.J. Civ. Rule 56.1; D. N.M. Rule 56.1 (b) (memorandum in
opposition must include concise statement of material facts in dispute, numbered sequentially
and with references to the record. All material facts set forth in the movant's statement will be
deemed admitted unless specifically controverted); E.D. and S.D. N.Y. Local Civil Rule 56.1(a)
(the movant's statement of undisputed facts are deemed admitted unless the non-moving party
specifically denies them in the opposition statement, referring to them by the same numbering
scheme as movant. Non-moving party must also include citation to the evidence for each
statement controverting any statement of material fact); N.D. N.Y. L.R. 7.1 (a)(3) (opposing party
must file a response to the movant's Statement of Material Facts, which must include record
references and any additional material facts in separately numbered paragraphs. All facts set
forth in the moving party's Statement of Material Facts are deemed admitted unless specifically
controverted); W.D. N.Y. L.R. 56.1(b) and (c) (all material facts set forth in the moving party's
statement are deemed admitted unless specifically controverted); D. N.H. LR 7.2(b)(2)
(statement of material facts in dispute must contain record references. All material facts set forth
by the movant are deemed admitted unless properly opposed by the non-moving party); E.D.
Okla. Local Rule 56. 1(B) (non-moving party must file a statement of material facts that set forth
disputed material facts. Each material fact in dispute must be numbered, contain a record
reference, and if applicable, state the number of the movant's fact that is in dispute); N.D.Okla.
LCvR 56.1(c); W.D.Okla. LCvR 56.1(c) (must be numbered and contain record references. If
applicable, must also state the number of the movant's facts that are in dispute); D. Ore. LR
56.1 (b) (non-moving party must response to movant's statement of undisputed facts by accepting
or denying each fact, articulating opposition to the movant's contention or interpretation of the
undisputed material fact, or offering other relevant material facts. A party may reference only
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material facts necessary for the court to determine the summary judgment motion, and no others);
M.D. Pa. LR 56.1 (opposing papers must include statement of material facts that non-moving
party contends there is a genuine issue to be litigated. Statement must include references to the
record); W.D. Pa. LR 56.1(C)(1) (non-moving party must file concise statement of material facts
that (1) admits or denies each material fact contained in movant's papers, (2) sets forth the basis
for the denial, and (3) sets forth in separately numbered paragraphs any other material fact that
are allegedly at issue. Non-moving party must also include memorandum of law explaining why
the movant is not entitled to judgment as a matter of law); D.P.R. LR 56(c) (opposing party must
include in its opposition papers a separate, concise statement of material facts. The opposing
statement must admit, deny, or qualify the movant's material facts and support each denial or
qualification with a record reference. The opposing statement may'include additional material
facts in separate numbered paragraphs supported by references to the record); D. S.D. LR 56.1(C)
(opposing party's statement of material facts must respond to each numbered paragraph in
movant's statement with appropriate citation to the record); M.D. Tenn. Rule 8(b)(7)(c) and (d)
(the non-moving party must respond to each of the movant's material facts by (i) agreeing that
the fact is undisputed, (ii) agreeing that the fact is undisputed for purposes of the summary
judgment motion only, or (iii) demonstrating that the fact is disputed. Each disputed fact must be
supported by a record reference. The response must be set forth on the movant's statement of
fact or a copy thereof. In either case, the non-moving party's response must be below the
movant's material facts. The non-moving party may also include additional material facts. If the
non-moving party sets forth additional material facts, the moving party must respond to the
additional material facts within 10 days of the filing of the non-moving party's response); W.D.
Tenn. LR 7.2(d)(3); E.D. Tex. Local Rule CV-56(b) (opposing papers must include a statement
of genuine issues, which contain citation to proper summary judgment evidence); N.D.Tex. LR
56.4 (non-moving party must identify both the factual and legal grounds in response to the
summary judgment motion. The response itself must not contain arguments and authorities. The
response must be accompanied by a brief setting forth the argument and authorities on which the
party relies. The brief must be filed as a separate document from the response); D. Vt. DUCivR
56-1 (c) (memorandum in opposition must include concise statement of material facts that party
contends a genuine issue exists. Each disputed fact must be separately numbered, refer to the
specific part in the record, and, if possible, reference the movant's fact that is in dispute); D. V.I.
Rule 56.1(bý) (opposing party may respond to motion by serving a notice of response, opposition,
brief, affidavits, other supporting documents, and a counterstatement of all material facts where
there exists a genuine issue to be litigated); E.D. Va. LCR 56(B) (non-moving party must include
statement of disputed material, facts with record references); E.D. Wash. LR 56.1 (b) (opposition
papers must include specific material facts, with record references, establishing a genuine issue
for litigation. Non-moving party must explicitly identify any fact asserted by movant that non-
moving-party disputes or clarifies. The non-moving party may briefly state the evidentiary
reason why the movant's fact is disputed).
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B. Time Limit. There is much variation among the districts. 16

C. Page limitation. There is some variation among the districts.17

16 D. Alaska LR 7.1(e) (opposition must be filed and served within 15 days of service of
motion and reply must be filed and served within 5 days of service of the opposition); S.D. Ala.
LR 7.2(b) (Nonmoving party has 30 days to file opposition); D. -Arizi. LRCiv 56.1(a) (opposing
party has 30 days after service of summary judgment motion to file and serve memorandum in
opposition. Moving party has 15 days after service of opposition to- file reply); E.D. Ark. Local
Rule 7.2(b); W.D. Ark. Local Rule 7.2(b) (non-moving party has 11 days after service of motion
to file and serve opposition); S.D. Cal. CivLR 7.1.e.2 (opposition must be filed and served no
later, than 14 calendar days prior to the noticed hearing date); D. Colo. LCivR 56.1(A) (response
must be filed within 20 days after the motion was filed, or other time that the court may order. A
reply may be filed within 15 days of the filing of the opposing brief); S.D. Ga. LR 56.1
(response to summary judgment motion must be made within 20 days of service of the motion);
C.D. Ill. LR 7.1(D)(2) (non-moving party must file a response within 21 days after service of the
summary judgment motion. Reply is due 14 days after service of response); S.D. Ill. Rule 7.1 (c)
(non-moving party has 30 days after service of summary judgment motion to file and serve
opposition papers. Replymust be filed within 10 days of service of the opposition paperg. A
reply is not favored and should be filed only in exceptional circumstances); S.D. hid. L.R.

,56.1(b) and (c) (opposing party must file and serve papers in response no later than 30 days after
service of the motion. Reply brief is due 15 days after service of the opposing party's
submission); N.D. and S.D. Iowa LR 56.1(b),(non-moving party must file response within 21
days after service of summary judgment motion); E.D. Mo. Rule 7-4.01(B) (opposing

, memorandum, containing any relevant argument, citations to authorities, and documentary
evidence, within 20 days after service of the motion. Reply memorandum is due within 5 days
after service of the opposition); D. Nebr. Civil Rule 56.1(b)(2) (opposing brief may be filed no
later than 20 days after service of the motion and supporting brief); W.D. N.Y. L.R. 56.1(e) (the
opposing party has 30 days after service of the motion to file and serve opposition papers. The
moving party has 15 days after service of the opposition papers to file and serve a reply. Surreply
papers are not permitted unless with leave of court); W.D. Pa. LR 56.1(C) (opposition papers due
30 days after service of motion); M.D. Tenn. Rule 8(b)(7)(a) (non-moving party has 20 days after
service of motion to serve a response, unless otherwise ordered by the court); D. Vt. DUCivR 56-
1(b) (memorandum in opposition must be filed within 30 days after service of motion, or within
time specified by court. A reply may be filed within 10 days after service of opposition); D. V.I.
Rule 56.1(b) (original and two copies of opposing papers must be served on movant within 20
days after service of notice and motion);

17S.D. Ala. LR 7.2(b) (a brief in support or opposition must not exceed 30 pages. A reply
by movant must not'exceed 15 pages); C.D. Ill. LR 7.1 (D)(2) (memorandum in support and
opposition may not exceed 15-pages); S.D. Ill. Rule 7.1(d) (briefs infavor of and opposed to
summary judgment motion must not exceed 20 pages. A reply must not exceed 5, pages); D. Md.
Rule 105(3) (memorandum in support or opposition must not exceed 50 pages and reply must

9
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D. Sanctions for Nonconformity. If the non-moving party's opposition papers do not
comply with the rules, many courts deem the moving party's material facts
admitted. 8

VI. COURT REVIEW AND DETERMINATION OF MOTION FOR SUMMARY JUDGMENT

A. Court review.19 Some rules emphasize the court has no independent duty to
search and consider any part of the record not referenced in the statements of
material facts.2"

B. Determination. Many rules provide that material facts not contested by the non-
moving party are deemed admitted.21 However, one district court will not enter

generally not exceed 25 pages); E.D. Mo. Rule 7-4.01(D) (motion, memorandum in opposition,
and reply must generally not exceed 15 pages); W.D. Tenn. LR 7.2(e) (memoranda in support or
opposition must not exceed 20 pages without prior court approval).

"8S.D. Ala. LR 7.2(b) (failure will be construed as an admission that no material factual
dispute exists, however, the rule is not construed to require non-moving party to respond where
the moving party has not carried its burden of establishing that there is no dispute as to any
material fact); D. Conn.. Local Rule 56(a)3 (failure to provide citation to evidence may result in
facts being deemed admitted); S.D. I11. Rule 7.1(d) (allegations of fact not supported by citations
may not be considered); N.D. and S.D. Iowa LR 56.1(b); D. Me. Rule 56(f) (court may disregard
any fact not supported by any citation to the record); D. Mass. Rule 56>1 (opposition must

"contain statement of facts that non-moving party contends are material and there is genuine issue
to be litigated. Failure to file will result in facts being deemed admitted); E.D. Mo. Rule 7-
4.01(E); D.PR. LR 56(e) (court may disregard statement of fact not supported by a record
citation); D. Vt. DUCivR 56-1(f) (failure to respond timely to summary judgment motion may
result in the court granting the motion without further notice).

19D. V.I. Rule 56.1 (a)(3) (after the motion has been addressed by all parties and is ready
for submission to the court, the moving party must file a cover letter listing all documents filed
and all papers with the clerk of court (with a copy to the judge's law clerk), with copies served
on all parties).

20D. flaw. LR 56.1 (f) (the court has no independent duty to search through and consider
any part of the court record not otherwise reference in the parties' papers); D. Me. Rule 56(f); D.
Ore. LR 56.1(e); D.P.R. LR 56(e); E.D. Tex. Local Rule CV-56(c) (the court will not scour the
record to find ari undesignated genuine issue of material fact before entering summary judgment).

21 E.D. Ark. Local Rule 56.1(b); W.D. Ark. Local Rule 56.1(b) (all material facts are

deemed admitted unless controverted by the non-moving party); D.D.C. LCvR 7(h) and 56.1;

10
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summary judgment on an unopposed motion unless the court finds no genuine
issue of material fact and that the moving party is entitled to judgment as a matter
of law-2

VII. HEARING AND ORAL ARGUMENT

A. Hearing/Oral Argument. Many courts do not ordinarily schedule oral argument
on motions for summary judgment. A party must usually request oral argument.23

M.D. Ga. Local Rule 56; S.D. Ga. LR 56.1; D. Haw. LR 56.1(g); N.D. ill. LR 56.1(b)(3)(B);
N.D. Ind. L.R. 56.1(b); S.D. Ind. L.R. 56.1(e); N.D. and S.D. Iowa LR 56.1(b) (court may grant
motion if no opposition is filed); D. Kans. Rule 56.1(b); E.D., M.D., and W.D. La. LR 56.2; D.
Me. Rule 56(f); D. N.M. Rule 56. 1(b) (memorandum in opposition must include concise
statement of material facts in dispute, numbered sequentially and with references to the record.
All material facts set forth in the movant's statement will be deemed admitted unless specifically

Scontroverted); E.D. and S.D. N.Y. Local Civil Rule 56.1(a) (the movant's statement of
undisputed facts are deemed admitted unless the non-moving party specifically denies them in
the opposition statement, referring to them by the same numbering scheme as movant. Non-
moving party must also include citation to the evidence for each statement controverting any
statement of material fact); N.D. N.Y. L.R. 7.1(a)(3) (opposing party must file'a response to the
movant's Statement of Material Facts, which must include record references and any additional
material facts in separately numbered paragraphs. All facts set forth in the moving party's
Statement of Material Facts are deemed admitted unless specifically controverted); W.D. N.Y.
L.R. 56.1(b) and (c) (all material facts set forth in the moving party's statement are deemed
admitted unless specifically controverted); D. N.H. LR 7.2(b)(2) (statement of material facts in
dispute must contain record references. All material facts set forth by, the movant are deemed
admitted unless properly opposed by the non-moving party); E.D. Okla. Local Rule 56.1(B);
N.D.Okla. LCvR 56.1 (c); W.D.Okla. LCvR 56.1(c); D. Ore. LR 56.1 (f); M.D. Pa. LR 56.1; W.D.
Pa. LR 56.1(E); D.P.R. LR 56(e); D. S.D. LR 56.1(D); M.D. Tenn. Rule 8(b)(7)(g); E.D. Tex.
Local Rule CV-56(c); D. Vt. DUCivR 56-1(c); E.D. Va. LCR 56(B); E.D. Wash. LR 56.1(b).

22D. Alaska LR 7.1(d)(2).

23D. Ariz. LRCiv 7.2(f) and 56.1 (b) (parties may request oral argument); C.D. Ill. LR
7.1(D)(4) (parties may file a request for oral argument, otherwise court may take the motion
under advisement); S.D. Ill. Rule 7.1(h) (party must move for oral argument); N.D. Ind. L.R.
56.1(c); S.D. Ind. L.R. 56.1(g); N.D. and S.D. Iowa LR 56.1(f); D. Md. Rule 105(6); D. Nebr.
Civil Rules 7.1(d) and 56.1.
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VIII. PRO SE LITIGANTS

A. Special Notice. Some courts require special notice to pro se litigants in summary
judgment proceedings.24

24D. Conn. Local Rule 56(b) (represented party moving against pro se party must file and
serve "Notice to Pro Se Litigant Opposing Motion for Summary Judgment"); D. Haw. LR 56.2;
N.D. Ill. LR 56.2; N.D. Ind. L.R. 56.1(e); S.D. hid. L.R. 56.1((h); D. Mont. Rule 56.2; E.D. and
S.D. N.Y. Local Civil Rule 56.2.

12
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Appendix: Local Rules

Introduction

Almost everything about this selection and arrangement of local summary-judgment rules
is in some measure random or even aribtrary. James Ishida compiled a rigorous collection of local
,rules provisions clearly organized around specific topics. The description of time provisions, for
example, is much more comprehensive than the selection used here to illustrate the range of
approaches to be found.

Part I, "topics to consider," compiles provisions that bear on the topics that should be
discussed in deciding how far to revise present Rule 56. Some of the summaries are quite brief
because the questions are plain and the current tentative draft provides an adequate foundation for
improvement. Others are long, and at times suggest distinctions that may be artifacts of drafting, not
any actual differences in practice. The most extensive summaries address a two-part problem that
might well be answered by Rule 56 itself: What should the court do when a motion is not opposed
at all? When the motion is opposed but the nonmovant does not do an adequate job of sorting
through contested and uncontested facts? X

Part II lists a number of "interesting" topics suggested by local rules. They are separated out
because they are not obviously suitable for consideration in Rule 56 itself. Many of these topics may
well belong in Part III.

Part III describes a few provisions that do not seem suitable for consideration in Rule 56. To
the extent that there are good ideas, they are ideas that demonstrate the value of having local rules.

Part IV, finally, is a nonrepresentative sample of time provisions chosen as examples, no
more.

It is important to begin with an expression of caution. Actual practice under a local rule may
be quite different from the impressions created by simple reading. Often enough ambiguity appears
on a rule's face. But seemingly clear rules may not be so clear in practice.

I Topics To Consider For Rule 56

Specific Identification of Facts

Many rules, in various terms, require "a concise statement of each material fact as to which
the moving party contends there is no genuine issue," D.Conn. Rule 56(a)(1). D.Neb. Rule
56.1 (a)(2) calls for "pinpoint references" to supporting materials.

D.Me. Rule 56(b) requires "a separate, short, and concise statement of facts *** stated in
narrative." Compare D.Mont. Rule 56.1(a): "facts set forth in serial fashion and not in narrative
form "; E.D.Wash. LR 56.1(a): "the specific facts shall be set forth in serial fashion and not in
narrative form."

Specific Record Support

In addition to a specific statement of facts, many local rules require specific citations to
record support. D.Conn. Rule 56(a)(3), for example, requires "specific citation" to "specific
paragraphs when citing affidavits or responses to discovery requests and to cite specific pages when
citing to deposition or other transcripts or to documents longer than a single page in length."

A local rule may take the tack of identifying things that will not be considered. N.D.Ga. LR
56.1 (B)(1) says the court will not consider any fact not supported by a citation to evidence, or
supported by a citation to a pleading, or set out in the brief but not the statement of facts.
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"Default - No Response"

Two approaches might be taken when the nonmovant fails to respond to a summary-
judgment motion. The failure could be treated by analogy to a pleading default - the movant
prevails without requiring the court to determine whether the movant has carried the summary-
judgment moving burden. The failure instead could be treated by analogy to trial - if the motion
is made by a party who would have the burden of production at trial, the court must determine
whether the burden has been carried even if the nonmovant does not respond to the trial evidence.
If the motion is made by a party who would not have the trial burden, on the other hand, failure to
respond is equivalent to the nonmovant's failure to offer any evidence at trial - the movant wins.
Local rules provide no more than ambiguous help in choosing between these perspectives.

Some local rules clearly require the court to decide an unopposed motion on the merits. D.
Alaska is particularly clear: "No unopposed motion * * * will be granted unless the court is satisfied
that there are no disputed issues of material fact and that the moving party is entitled to the decision
as a matter of law." S.D.Ala. 7.2(b) says that failure to respond, pointing out disputed facts
appropriately referenced to supporting documents, "will be considered an admission that no material
factual dispute exists; provided, that nothing in this rule shall be construed to require the non-movant
to respond in actions whereý the movant has not borne its burden of establishing that there is no
dispute as to any material fact." This seems to mean that even if there is no response at all, the court
still must determine whether the movant carried the Rule 56 burden.

Other rules seem to provide that a motion will be granted if there is no response. C.D.Ill.
Rule 7.1(D)(2): "A failure to respond shall be deemed an admission of the motion."

Yet other rules openly recognize discretion. S.D.Ill. Rule 7.1(c) - which covers a variety
ofmotions, including summary-judgment motions - says: "Failure to timely file an answering brief
to a motion may, in the court's discretion, be considered an admission of the merits of the motion."
N.D.&S.D.Iowa L.R.56.l(c) says that if there is no timely resistance the court "may" grant the
motion without prior notice, and encourages a party who does not intend to resist the motion to file
a statement that it does not resist. D.Neb. Rule 56.1 (b)(2) is unique: "Failure to file an opposing
brief alone shall not be considered to be a confession of the motion; however, nothing in this rule
shall excuse a party opposing a motion for summary judgment from meeting the party's burden
under" Rule 56. D.Vt.DUCiv 56-1 (f): "Failure to respond timely to a motion for summary judgment
may'result in the court's granting the motion without further notice."'

Inadequate Response

The proper approach to an attempted but inadequate response presents questions similar to
those raised by failure to respond at all. Many local rules provide that an inadequate response may
be deemed an admission, with variations that at times are interesting. Often it is unclear whether the
deemed admission follows automatically or whether the court may still determine whether the
motion itself carries the moving party's burden.

Rules that seem to treat the deemed admission as automatic tend to look like E.D. &
W.D.Ark. Local Rule 56.1(c): facts set forth in the movant's short and concise statement "shall be
deemed admitted unless controverted by the statement filed by the non-moving party."
N.D.&S.D.Iowa L.R.56. 1(b) and (d): "failure to respond, with appropriate citations to the appendix,
to an individual statement of material fact constitutes an admission of that fact."' D.Kan.LBR
7056.1(b): "all material facts set forth in the statement of the movant will be deemed admitted for
purposes of summary judgment unless specifically controverted by the statement of the opposing
party." D.Mass.Rule 56.1: deemed for purposes of the motion to be admitted unless controverted.
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E.D.Mo. is similar. E.D.&S.D.N.Y. Local Rule 56.1 (c) "deemed admittedforpurposes of the motion
unless specifically controverted by a correspondingly numbered paragraph in the statement
required". N.D.N.Y.: "deemed admitted unless specifically controverted." W.D.N.Y."deemed to be
admitted unless controverted." E.D.Okla. L.R. 56.1(b): "deemed admitted for the purpose of
summary judgment, unless specifically controverted"; N.D. Okla.LCvR56.1(c),
W.D.Okla.LCvR56.1(c) are the same. D.Or. LR 56.1(f): "deemed admitted unless specifically
denied, or otherwise controverted". M.D.Pa. LR56. 1: "deemed to be admitted unless controverted."
D.S.D. LR 56.1(D): "deemed to be admitted unless controverted." See also N.DoGa. LR 56.1
B.(2)a.(2), which adds "[t]he court will deem the movant's citations supportive of its facts unless
the respondent specifically informs the court to the contrary in the response."

W.D.Pa.LR 56.1 introduces a wrinkle - the motion may include a statement of facts the
movant contends are "undisputed and material, including any facts which for purposes of the
summary judgment motion only are assumed to be true." This seems to contemplate a conditional
concession by the movant, rather than an assertion. Eventually the rule states that statements "which
are claimed to be undisputed, will for the purpose of deciding the motion * * * be deemed admitted
unless specifically denied or otherwise controverted."

Discretion is apparent on the face ofother rules. M.D.Ga. LR 56, for example, says that facts
in the moving statement that are not specifically controverted "shall be deemed to have been
admitted, unless otherwise inappropriate."

Ambiguous advice is provided by rules that deem admitted facts that are "supported" in one
way or another. D.Conn. Rule 56(a)(1) and (3): Facts in a Rule 56 Statement "and supported by the
evidence will be deemed admitted" unless controverted by the opposing party's statement, and also
if the opposing statement fails to provide specific citations to evidence in the record. "[S]upported
by the evidence" may imply that the court must find that the evidence cited to establish the fact at
least supports the fact, whether or not it shows there is no genuine issue. N.D.Ind. L.R.56.1(b) is
similar: "the court will assume that the facts as claimed and supported by admissible evidence by the
moving party are admitted to exist without controversyexcept to the extent that such facts are
controverted * * * in opposition to the motion, as supported by the depositions, discovery responses,
affidavits and other admissible evidence on file." S.D.lnd. LR 56.1 (e) is similar, but also recognizes
opposition by showing that the claimed facts are not supported by admissible evidence "or, alone,
or in conjunction with other admissible evidence, allow reasonable inferences to be drawn in the
opposing party's favor whichpreclude summaryjudgment. {then, somewhat puzzlingly: } The Court
will also assume for purposes of deciding the motion that any facts asserted by the opposing party
are true to the extent they are supported by admissible evidence." D.Me.Rule 56(f): "Facts * ** if
supported by record citations * * * shall be deemed admitted unless properly controverted. *** The
court may disregard any statement of fact not supported by specific citation to record material * *
*." D.Neb. Rule 56. l(b)(1): "Properly referenced material facts in the movant's statement will be
deemed admitted unless controverted * * *." D.P.R. Rule 56(e): "if supported by record citations
as required by this rule, shall be deemed admitted unless properly controverted." E.D.Tex. LR CV-
56(c): "the court will assume that the facts as claimed and supported by admissible evidence by the
moving party are admitted to exist without controversy, except to the extent that such facts are
controverted" in the opposing statement. D.Vt.DUCiv 56.1(c): "All material facts of record meeting
the requirements of Fed.R.Civ.P. 56 that are set forth with particularity in the statement of the
movant will be deemed admitted for the purpose of summary judgment, unless specifically
controverted by the statement of the opposing party identifying material facts of record meeting the
requirements of Fed.R.Civ.P. 56." W.D.Wash. LR 56. 1(d): "the Court may assume that the facts as
claimed by the moving party are admitted to exist without controversy except as and to the extent
that such facts are controverted by the record set forth" in opposing the motion.
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Other rules seem to imply discretion. D.D.C.LCvR7(h) and 56.1, for example, says "the
court may assume that facts identified by the moving party in its statement of material fats are
admitted, unless such a fact is controverted * * *" E.D.Va. Local Civil Rule 56(b): "the Court may
assume that facts identified by the moving party in its listing of material facts are admitted, unless
such a fact is controverted in the statement of genuine issues."

Materials Considered

Local rules use a variety of terms to identify the materials that may be considered. Among
them are "admissions"(surprisingly rare), "affidavit," "answer, .... answers to interrogatories,"
"deposition," "discovery responses," "document," "documentary evidence," "exhibits,"
"interrogatory," "other admissible evidence [on file]," "other documentation," "other supporting
materials," "parts of the record," "pleadings,"

D.Hawaii LR56.1 requires a separate concise statement detailing each material fact, but limits
the statement to a maximum of five pages or 1,500 words.

"Cannot Admit or Deny"

Some local rules~state that a party cannot respond by asserting that it is unable to admit or
deny a fact stated in a summary-judgment motion unless the party simultaneously complies with
Rule 56(f). E.g., Md.Ga.LR 56; N.D.Ga. LR 56.1 B(2)a.(4). This approach is questionable if the
motion is made by a party who has the trial burden. The noumovant should be able to insist that the
movant establish the asserted facts, and with that to avoid making any showing of its own. If the
nonmovant need make no showing, it should be permitted to state that it simply does not know.

A variation is introduced by C.D.Cal.L.R. 56-3. An opposing party must controvert the
movant's stated fact by identifying it in the concise statement of genuine issues> and also
controverting it "by declaration or other written evidence filed in opposition to the motion."
"Declaration" may refer to a sworn statement - an affidavit by a more modern name. If it means
something more general, then there is an opportunity to oppose that at least comes close to seeking
delay without offering admissible evidence to support the position.

Agree (Stipulate) for Rule 56 Only

D.Ariz. LRCiv 56. 1(a) provides that the parties may jointly file a statement of stipulated
facts, and "may state that their stipulations are entered into only for the purposes of the motion for
summary judgment and are not intended to be otherwise binding." See also E.D.Cal. 56-260(b);
D.Mont. Rule 56.1(c)

D.Tenn. Rule [?7?]c. recognizes a response that a-stated fact "is undisputed for the purpose
of ruling on the motion for summary judgment."

A different approach is taken in N.D.Cal. 56-2(a): a separate statement of undisputed facts
or joint statement of undisputed facts is not permitted unless required by the judge.

Contest Admissibility

Some rules provide specifically for resistance by contesting admissibility of the supporting,
evidence. E.g., S.D.Ind. L.R.56.1(e).
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IH Topics Possible For Rule 56

Court Has No Duty To Search Record

Some local rules emphasize that the court has no duty to search the record to consider parts
not cited by the parties. See D.Haw. 56.1(f); D.Me.Rule 56(f); D.Ore. LR 56.1(e); D.P.R. Rule
56(e);

E.D.Tex. LR CV-56(c): "The court will not scour the record in an attempt to determine
whether the record contains an undesignated genuine issue of material fact for trial."

Successive Stages

Many local rules provide for a reply by the movant to the nonmovant's response. A few
provide for a surreply. D.Mont.Rul 56.1 (d), on the other hand, requires leave of court to file "further
factual materials" after the statement of uncontroverted facts and the statement of genuine issues.

Record Support for Negative

W.D. Tenn. 7.2(d)(2) nicely demonstrates the difficulty of articulating the nature of the
summary-judgment burden imposed on a movant who does not have the burden at trial: "If the
proponent contends that the opponent of the motion cannot produce evidence to create a genuine
issue of material fact, the proponent shall affix to the memorandum copies of the precise portions
of the record relied upon as evidence of this assertion."

Rule 56(f)

E.D.Cal. Rule 56-260(b) fleshes out Rule 56(f) a bit - a party resisting summary judgment
by asserting a need for more discovery must specify the particular facts or issues that need discovery.

Partial Summary Judgment

E.D.Cal. Rule 56-260(a) and (f) seem to pick up the distinctions of the 1990s attempted
revision, speaking of "summary adjudication" as a motion for an order "specifying material facts that
appear without substantial controversy pursuant to Fed.R.Civ.P. 56(d)."

N.D.Cal. 56-3 sounds a caution: statements in an order denying summary judgment "shall
not constitute issues deemed established for purposes of the trial of the case, unless the Court so
specifies."

D. Guam LTR 9(b)(2) provides for summary adjudication on all or any part of the legal
issues; supporting affidavits are permitted but not required. LTR 10 is more interesting, providing
for submission of a case by motion if it does not "require[] a trial for the submission of evidence";
this provision resembles the "trial on a paper record" proposal considered and abandoned a few years
ago.

N.D.Tex. LR 56.3c: "If a moving party seeks summary judgment on fewer than all claims
or defenses, the motion must be a motion for partial summary judgment."

Responses Beyond Denial

Some rules specifically recognize objections to the admissibility of evidence relied upon by
another party. E.D.Wash. LR 56.1 (b) adds that a party may "clarify" a fact.
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III Interesting Topics Probably Not For Rule 56

Appendix

Some courts require an appendix of materials. E.g., N.D.&S.D.Iowa L.R.56. 1(e), which is
supported by elaborate provisions for paper appendixes and for those served and filed electronically.
W.D.N.Y. Rule 56.1(d) is simpler. N.D.Tex. LR 56.6 requires an appendix if a party relies on
affidavits, depositions, answers to interrogatories, or admissions; it includes directions on such
matters as oversized exhibits.

An appendix may be required by another name. W.D.Tenn. LR 7.2(d)(2), for example,
requires "copies of the precise portions of the record relied upon as evidence of each material fact."
"Highlighting" is encouraged. E.D.Tex. LR CV-56(a): "Proper summaryjudgment evidence" should
be attached to motion and response. That means "excerpted copies of' the materials cited, referring
to them by page and, if possible, by line. Highlighting and underlining are encouraged; the page
preceding and following a highlighted page may be submitted if necessary to establish the proper
context.

"Highlighting"

Several local rules direct the parties to "highlight" (or underline) the specific portions of the
record relied upon.

Room for response

A few local rules direct that a motion leave space for a response. As electronic filing takes
over this will be increasingly easy, and convenient. Rather than two separate lists of numbered facts,
the facts set out in the motion will each be followed directly by the response; new facts set out in the
response will be immediately followed by the reply. This exchange would include objections to the
"admissibility" of the supporting materials relied upon.

A variation appears in E.D.Cal. Rule 56-260(b): the nonmovant "shall reproduce the itemized
facts" in the movant's statement and admit or deny.

Notice by Moving Party to Pro Se Litigant

Several courts require an attorney to explain the requirements of Rule 56 to a nonmovant
appearing pro se. Some of the rules include a specific form of notice. See D.Conn. Rule 56;
D.Haw.LR 56.2; N.D.Ill. LR56.2; S.D.Ind. LR 56.1(h); D.Mont.Rule 56.2; E.D.&S.D.N.Y. Local
Rule 56.2; W.D.N.Y. Rule 56.2; C.D.Il1. Rule 7. 1(D) on summary judgment "does not apply to
pro se litigants."

Review on Agency Record

Alaska local rules provide that the brief in a proceeding to review action on an agency record
must be filed "in the form of a motion for summary judgment"; the brief in opposition "will be
deemed a cross-motion for summary judgment."

E.D.Mo.Rule 56-9.02 requires leave of court to file a motion for summaryjudgment in a case
seeking review of a denial of social security benefits.

Cross-Motions
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D.Colo.'LCivR 56.1 (B) says that a cross motion must be made in a separate motion, not in
a reply brief.

D.Md. rule [?7?]c directs that in a two-party case in which both parties intend to file
summary-judgment motions, counsel are to agree which party is to file the initial motion. If more
than two parties intend to, file, counsel shall submit a proposed briefing schedule with the status
report.

Multiple Motions

N.D.Okla. LCvR56. 1(a): "Absent leave of Court, each party may file only one motion under
Fed.R.Civ.P.56." W.D.Okla. LCvR56.I(a) is the same.

Motion to Strike

D.Me. Rule 56(e) prohibits a motion to strike, but allows an argument in the response that
a statement of fact "should be stricken." D.N.H. Rule 7.2(c) allows a motion to strike material
offered to support or oppose a motion, to be filed within 10 days after service of the motion.
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IV Time

Many local rules increase or finesse the time limits provided by Rule 56.

A particularly neat example is provided by N.D.Cal. 56-1 and commentary. If the parties
serve papers in accordance with Rule 56 time limits, the court may sua sponte reschedule the hearing
to allow more time. The commentary: "While the Court may not preclude a party from proceeding
in accordance with the Federal Rules, it may reschedule the hearing to allow a party an opportunity
to respond in the time and manner provided by" localt motion rules.

S.D.Calo has complex time rules. In part, 7.1 e. 1 sets "a minimum filing date of 28 calendar
days prior to the Monday for which the matter is noticed"; .2 sets 14 days before the noticed hearing
to file an opposition; and .3 sets 5 days before the hearing for a reply.

N.D.Ga. LR 56.1 D. sets the time limit at 20 days after the close of discovery, stating how
to measure the close of discovery.

S.D.Ill. Rule 7.1 (c), which applies to a number of motions including summary judgment,
allows 30 days after service of the motion to serve and file an answering brief.

A deft response to time-counting conventions appears in D.Kan.LBR56. 1(d), which provides
23-day days to respond and then 23 days to reply to the response, adding that "these time periods
include the additional 3 dayperiod allowedunder Fed.R.Civ.P. 6(e) and, therefore, applyregardless
of the method of service."

D.N.M. requires the motion to be filed within the deadline set in the initial pretrial report.

M.D.Tenn. R[7?](7)a. is blunt: Motions "shall be in accordance with [Rule 56] except that
the party opposing the motion shall have twenty (20) days after service of the motion in which to
serve a response."

W.D.Tenn. LR 7.2(d)(1) sets the deadline at 45 days before the trial setting. N.D.Tex. LR
56.2a is 90 days of the trial setting.

D.Vt. DUCivR 56-1 allows 30 days to oppose and 10 days to reply.
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Rule ,62.1: Location and Caption

At the May 2006 meeting the Committee voted to recommend publication of a new Rule
62.1, set out below. It was decided that publication of this and other proposals should be
recommended for August 2007 to provide some respite from the constant flow of Civil Rules
amendments during the period when the Style Rules should be moving toward taking effect. The
proposal was presented to the Standing Committee June meeting only as an information item. Brief
discussion indicated a favorable reaction, but our invitation for questions and suggestions in advance
of the January or June 2007 Standing Committee meeting - when we will present it as an action item
- raised two questions: Why is it Rule 62.1, not some other number? And can we find a caption
better than "Indicative Rulings," a term used only by hard-core appellate practitioners?

First, as a reminder, the Rule text approved last May, with Style revisions:

Rule 62.1 Indicative Rulings

(a) Relief Pending Appeal. If a timely motion is made for relief that the court lacks authority to

grant because of an appeal that has been docketed and is pending, the court may:

(1) defer consideration of the motion;

(2) deny the motion; or

(3) indicate that it [might] [would] grant the motion if the appellate court should

remand for that purpose.

(b) Notice to Appellate Court. The movant must notify the clerk of the appellate court when the

motion is filed and when the district court acts on the motion.

(c) Remand. If the district court indicates that it [might] [would] grant the motion, the

appellate court may remand the action to the district court.

Location in the Rules

Situating this new rule in the sequence of the Civil Rules is not easy. The practice that it
adapts has grown up primarily with Rule 60(b) motions to vacate. Although the new rule generalizes
that practice to any setting in which a pending appeal ousts district-court authority to grant a motion,
the affinity with Rule 60 may suggest that the Rule be designated as Rule 60.1.

The arguments for carrying ahead with the Rule 62.1 designation, however, are persuasive.
Rule 59 governs new trials. Rule 60 governs correction of clerical errors and delayed relief by
motion to vacate after the time for Rule 59 relief has passed. Those two rules follow in natural
sequence. Rule 61 expresses the harmless error rule, and explicitly addresses both Rule 59 and Rule
60 motions. Rule 62 governs stays pending appeal and also suspension, modification, restoration,
or grant of an injunction pending appeal. This seems the next step in the sequence ofjudgment, post-
judgment relief, and appeal. Rule 63 changes direction entirely, addressing a judge's inability to
proceed.

Given this sequence ofrule provisions, sandwiching the new rule as Rule 62.1 between Rules
62 and 63 seems more appropriate than any apparent alternative. It addresses questions that arise
less frequently than the stay questions addressed by Rule 62, and that usually will arise after the time
when stay questions are likely to be addressed. In all, the Rule 62.1 choice still seems best.
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Title

it must be conceded that "Indicative Rulings" ,will not guide many readers to quickly
understand what Rule 62.1 addresses. The question is what substitute will work best.

A clear alternative would be "Relief From Judgment Pending Appeal." "From Judgment"
does not appear in the rule text, but that may not be a problem. The question seems to arise only
with respect to acting on the order that is the subject of the appeal; Rule 54(a) defines any order from
which an appeal lies as a "judgment."

A different alternative would draw from the rule text: "Authority to Grant Relief Pending
Appeal."

Creative suggestions are invited.
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Rule 68: A Suggestion From the Second Circuit

On occasion, we receive suggestions from courts in the form of opinions. Reiter v. MTA
New York City Transit Authority, 2d Cir. July 20, 2006, Docket No. 04-5420-cv, is the latest. In
Reiter, the Second Circuit recommended to the Standing and Advisory Committees that the Advisory
Committee examine the offer-of-judgment provisions of Rule 68 to "address the question of how
an offer and judgment should be compared when non-pecuniary relief is involved."

Rule 68 has provoked regular suggestions for reform. Substantial efforts early in the 1980s
and again a decade later in the early 1990s came to naught. More modest "mail box" suggestions
have been made since then. This memorandum begins the discussion over whether the time has
come to reopen Rule 68, either for the narrow question raised by the Second Circuit or for more
general consideration.

The Reiter case offers a relatively straightforward illustration of the questions raised by
demands for specific relief and offers ofjudgment. The plaintiff, a high-ranking official in the New
York City Transit Authority, won a jury verdict finding that he had been demoted in violation of
Title VII in retaliation for filing a charge with the EEOC. His complaint requested both money
damages and equitable relief returning him "to his prior position, along with all the benefits of that
position." The Rule 68 offer was for $20,001; it said nothing about specific relief. The verdict
awarded $140,000 for emotional suffering. The court ordered a remittitur to $10,000, which the
plaintiff accepted. The court also granted an injunction restoring the plaintiff to his former position
with all of its perquisites, including an office, confidential secretary, and "Hay points" indicating the
importance of the position. The parties agreed that a magistrate judge would decide the plaintiffs
motion for attorney fees. The magistrate judge concluded that the right to fees terminated at the time
the plaintiff rejected the Rule 68 offer because the reinstatement order was "of limited value."

The Second Circuit reversed the conclusion that the Rule 68 offer of $20,001 was better than
the judgment for $10,000 and reinstatement. It accepted the basic approach taken by the magistrate
judge - the question was whether the equitable relief was worth more than the $10,001 difference
between the Rule 68 offer and the judgment damages. This question was approached as one of fact,
reviewed only for clear error. But the court also noted that the offeror, who "alone determines the
provisions of the offer," "bears the burden of showing that the Rule 68 offer was more favorable than
the judgment." For this case, the court began by observing that "equitable relief lies at the core of
Title VII." Then it compared the great importance of the plaintiffs former job to the demotion job.
Apparently the pay was the same for both jobs. But in the former job the plaintiff headed a
department with a budget that "exceeded one billion dollars, eight senior executives reported directly
to him, and he headed a staff of more than 900 employees. After his demotion ** *, he had no staff,
no direct reports, no corner office, no Hay Points and found himself in one of the NYCTA's smallest
departments with ten employees." The court readily concluded that the differences between thejobs
made reinstatement more valuable than the $10,001 difference between offer and judgment damages.

The Second Circuit's conclusion is persuasive. The approach, however, is a self-fulfilling
demonstration of the difficulty of comparing specific relief to dollars. It is easy to imagine ever finer
distinctions between original job and demoted job, blurring the comparison. Beyond that, the
opinion seems to imply that the comparison is made by considering broader social values - specific
relief is specially valued in Title VII cases "because this accomplishes the dual goals of providing
make-whole relief for a prevailing plaintiff and deterring future unlawful conduct." The comparison
might come out differently if the claim were only for breach of contract.

Other specific-relief cases compare Rule 68 offers to judgments in a variety of settings. See
12 Federal Practice & Procedure: Civil 2d, § 3006.1. Comparison of an offer for specific relief with
the judgment may be easy. The offer is for a one-year injunction; the judgment is a two-year
injunction, clearly more favorable, or a one-year injunction on the same terms, clearly not more
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favorable. The comparison may be muddled, however, if the offer does not spell out the full terms
of the injunction. Andretti v. Borla Performance Indus., Inc., 6th Cir.2005, 426 F.3d 824, 837-838,
is an example. The offer was for an injunction forever barring the defendant from disseminating any
advertisement or promotional material containing a specific quotation from the plaintiff. The actual
injunction was broader, barring any act to pass off any good or service as authorized or sponsored
by the plaintiff. The court, however, concluded that the offer was understood by the plaintiff to
embrace all of the terms of the outstanding preliminary injunction that was simply transformed by
the judgment into a permanent injunction. It maybe wondered whether Rule 68 offers of injunctive
or declaratory relief commonly include full decrees, and whether arguments about the framing of an
eventual decree should be shaped by the parties' concerns for the Rule 68 consequences.

But what if an offer of a one-year injunction is followed by a two-year injunction that is not
[quite] as broad? An offer that the defendant will put five named customers off limits to an
employee hired away from the plaintiff is followed by an injunction barring two of those customers
and three or four others? Should courts be forced to the work of evaluating these differences?

Yet another complication can arise if an offer for specific relief is followed by self-correction
in circumstances that persuade the court to deny specific relief as unnecessary or even moot. The
defendant offers to submit to an injunction limiting the activities of the plaintiff s former employee.
As the case approaches trial and the defendant views its prospects with alarm, the defendant fires the
employee, who goes to work elsewhere. There is no occasion for a "judgment" dealing with this
element of the demand for relief or the offer. Surely the practical outcome should be factored into
the assessment.

The comparison of specific relief to dollars aggravates the difficulties. The offer in the
Second Circuit Reiter case provided no specific relief at all. Why should the defendant - who
predicted completely wrong in this dimension - be allowed to force the court through the
comparison, even by saddling the defendant with the burden of showing that the judgment is not
more favorable than the offer?

The question raised by the Second Circuit would arise in many cases if Rule 68 were used
extensively. The Federal Judicial Center undertook a study of Rule 68 practice to support the
Advisory Committee's most recent undertaking. See John E. Shapard, Likely Consequences of
Amendments to Rule 68, Federal Rules of Civil Procedure (FJC 1995). The survey included a
question asking what type of relief was sought, anticipating the very question addressed by the
Second Circuit: "The problem is illustrated by trying to compare an offer to settle for $100,000 with
a judgment awarding reinstatement and back pay of $40,000. The percentage of cases involving
exclusively monetary relief varied from 95% in tort cases'to 47% in the 'other' category, and the
percentage of cases involving 'significant' nonmonetary relief varied from 35% in the 'other'
category to 3% in tort cases." Id., p. 24.

Honoring the Second Circuit's suggestion to consider revising Rule 68 will require specific

alternative drafts. The approach taken in the 1990s draft was fairly direct:

Excerpts from 1992-1994 Rule 68 Drafts

Rule 68(e)(4)

(4)(A) A judgment for a party demanding relief is more favorable than an offer to it:
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(i) if the amount awarded - including the costs, attorney fees, and other amounts
awarded for the period before the offer {was served} [expired] - exceeds the
monetary award that would have resulted from the offer; and

(i) ifnonmonetary relief is demanded and the judgment includes all the nonmonetary
relief offered, or substantially all the nonmonetary relief offered and additional relief.

(B) A judgment is more favorable to a party opposing relief than an offer to it:

(i) if the amount awarded - including the costs, attorney fees, and other amounts
awarded for the period before the offer {was served} [expired] is less than the
monetary award that would have resulted from the offer; and

(ii) if nonmonetary relief is demanded and the judgment does not include

[substantially] all the nonmonetary relief offered.

Conmmittee Note

Nonmonetary relief further complicates the comparison between offer and judgment. A'
judgment can be more favorable to the offeree even though it fails to include every item of
nonmonetary relief specified in the offer. In an action to enforce a covenant not to compete, forexample, the defendant might offer to submit to a judgment enjoining sale of 30 specified items in
a two-state area for 15 months. A judgment enjoining sale of 29 of the 30 specified items in a five-
state area for 24 months is more favorable to the plaintiff if the omitted item has little importance
to the plaintiff.'Any attempt to undertake a careful evaluation of significant differences between
offer and judgment, on the other hand, would impose substantial burdens and often would prove
fruitless. The standard of comparison adopted by subdivision (e)(4)(A)(ii) reduces these difficulties
by requiring that the judgment include substantially all the nonmonetary relief in the offer and
additional relief as well. The determination whether ajudgment awards substantially all the offered
nonmonetary relief is a matter of trial court discretion entitled to substantial deference on appeal.

The tests comparing the money component of an offer with the money component of the
judgment and comparing the nonmonetary component of the offer with the nonmonetary component
of the judgment both must be satisfied to support awards in actions for both monetary and
nonmonetary relief. Gains in one dimension cannot be compared to losses in another dimension.

The same process is followed, in converse fashion, to determine whether ajudgment is more
favorable to a party opposing relief.

This provision was included in a rule that was far more complicated than present Rule 68.
The rule authorized offers by claimants as well as defendants, and explicitly authorized successive
offers by the same party. It provided attorney-fee sanctions, subject to complicated offsets and
limits. But even then, the Committee Note - after providing a dizzying series of illustrations of
increasingly complex calculations involving successive offers by both parties -'did not address
successive offers for specific relief.

The standard of comparison suggested in this draft was simpler than the approach taken by
the Second Circuit in the Reiter case. If nonmonetary relief is demanded, the judgment is more
favorable than the offer if it either includes all of the nonmonetary relief offered or includes
substantially all the nonmonetary relief offered and additional relief. The drafting should be
improved, but the intended answer for the Reiter case is clear: There is no Rule 68 sanction because
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the offer included no nonmonetary relief, while the judgment awarded nonmonetary relief There
is no occasion to compare the difference between the money judgment and the money offer with the
judgment's nonmonetary relief.

Among many possible alternatives, the simplest would be a rule that explicitly requires the
offeror to prove that the judgment was not more favorable than the offer. The Committee Note could
note the difficulties presented by demands, offers, and judgments for specific relief.

Other alternatives would expressly authorize one or both of two weighing approaches.
Comparison of the offer and judgment for specific relief could be addressed in open-ended terms that
direct the court to determine whether the overall effect of the judgment is more favorable than the
offer. This comparison could be made without reference to the money elements of offer and
judgment. Or the comparison could be complicated by adding a second dimension: if the claimant
wins more money than the offer, the court weighs a shortfall in specific relief against the gain in
money, while a judgment for less money than the offer would require the court to weigh the money
shortfall against the gain in specific relief.

How much complication is appropriate depends on the overall value of Rule 68 offers of
judgment. This assessment can be made either in the context of the present rule, otherwise
unchanged, or in the quite different context of imagining a thoroughly revised Rule 68. Limited
revision of the present rule will not be easy, but it may not be a major undertaking. Thorough-going
reconsideration of Rule 68, however, will be a major undertaking.

The Rule 68 work in the 1990s wa's stimulated by Judge Schwarzer's proposal to encourage
more offers ofjudgment. The project was abandoned, in part because of the growing complexity of
attempts to implement the limited "benefit-of-the-judgment" approach and - at least to some
participants - because of growing doubts about the value of Rule 68. The Minutes reflecting
Committee discussions are attached. The time may have come to dive once again into these murky
waters. There is a persuasive argument that it would be close to rulemaking malpractice to revise
Rule 68 without at least addressing the bizarre interpretation that a successful offer cuts off a
prevailing plaintiff's right to statutory attorney fees if the statute refers to the fee award as "costs,"
but not if the statute does not characterize the award as "costs." Even that specific question will
reopen the Enabling Act question that divided the Supreme Court when it adopted this interpretation
- it is not at all apparent why a rule that cuts off 'a statutory fee right does not abridge a
"substantive" right. And of course broader questions are nearly unavoidable: why should plaintiffs
not be enabled to make Rule 68 offers - is it only because of reluctance to provide sanctions greater
than statutory costs, which a prevailing plaintiff ordinarily wins without regard to Rule 68? If some
meaningful sanction is created to facilitate a rule that allows plaintiff offers, should a similar
sanction be provided so that a judgment for the defendant after the defendant has made a Rule 68
offer triggers Rule 68 consequences - overruling another Supreme Court decision?

Apart from such large questions, the Reiter case itself illustrates an interesting wrinkle. The
plaintiff s rejection of the $20,001 offer proved an accurate anticipation of the jury verdict for
$140,000. The Rule 68 comparison, however, is not to the verdict but to the judgment. Should the
plaintiff s decision whether to accept a remittitur to $10,000 be complicated by the Rule 68
consequences-, here loss of the right to statutory fees after the offer? For that matter, is it right that
Rule 68 sanctions should apply at all in an area as indeterminate as a court's estimate of the
maximum reasonable jury award for emotional distress? Remember that the court of appeals found
reinstatement clearly worth more than $10,001, the plaintiff faced a retrial if the remittitur were
rejected, and acceptance of the remittitur waives the right to appeal the money award. Thorough
reconsideration of Rule 68 will'involve a great deal of work.
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If Rule 68 is to be taken on again, some help is on the way. Professors Thomas A. Eaton and
Harold S. Lewis, Jr., have completed an invaluable interview survey of practicing lawyers, reflected
in part in the Symposium transcript and papers, Revitalizing FRCP 68: Can Offers of Judgment
Provide Adequate Incentives for Fair, Early Settlement of Fee-Recovery Cases?, 2006, 57 Mercer
L. Rev. 717-855. An article proposing Rule 68 provisions is forthcoming. The FJC survey was
valuable a decade ago, and this exploration of current practice will provide valuable support today.
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Rule 68 Minutes

[Insert Minutes for May 1993 meeting, pp.13-!15 in the version from the October 1993 agenda book]
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Excerpts from April 28-29, 1994 Minutes

Rule 68

Discussion of Rule 68 began with presentation by John Shapard of the preliminary results
of the Federal Judicial Center survey of settlement experience. The survey was divided into two
parts. The first part drew from 4 matched sets of 200 cases each, 100 of which settled and 100 of
which went to trial. The effort was in part an attempt to learn more about the factors that foster or
thwart settlement, and in part to learn the reactions of practicing attorneys to possible changes in
Rule 68. The questions to be tested were whether there is reason to cling to the hope that
strengthened consequences might make Rule 68 an effective tool to increase the number of cases to
settle, to advance the time at which cases settle, and to reduce misuse of pretrial procedures lest the
misuser be forced to pay attorney fees incurred by the adversary. The concerns about strengthened
consequences also were tested in an effort to determine whether the rule might force unfair
settlements on financially weak parties or might cause trial of some cases that now settle. The
second part of the survey used a different questionnaire for 200 civil rights cases, in which present
Rule 68 has real teeth because of its effect on recovery of statutory attorney fees.

The questionnaire used in the general survey took two approaches. One, and likely the more
useful, was to ask counsel about what happened and what might have happened in their actual cases.
The second was to ask counsel for general opinions. It is an important caution that only first-round
responses are available, with a 30-35% response rate. As an illustration of a strengthened Rule 68,
the questionnaire posited a sanction of one-halfofpost-offer attorney fees. At this stage of response,
there is evidence that approximately 25% of the attorneys responding for cases that went to trial
believed that a strengthened Rule 68 might have led to settlement, and approximately 25% of the
attorneys responding for cases that settled believed that a strengthened Rule 68 might have led to
earlier settlement.

In specific cases, there was a wide variation of plaintiff and defendant settlement demands.
In tried cases in which counsel for both sides responded - a total of 22 cases - there were three
that apparently should have settled because of overlap between the demands of plaintiff and
defendant. The problem may have been failure of communication-negotiation, or it may have been
divergence between the settlement views of counsel and clients.

The answers for the civil rights cases were comparable to other cases on many questions.
But there was polarization on some questions. Defendants want Rule 68 strengthened, and plaintiffs
would be happy to abolish it. These answers reflect the fact that defendants and plaintiffs both
understand the way Rule 68 works today in litigation under attorney fee-shifting statutes.

The information about expenses incurred in responding to pretrial requests is one important
result of the survey.

Mr. Shapard responded to a question by stating that if he were writing the rule, he would try
to give it teeth for both sides, without upsetting the fee-shifting statutes. He would be encouraged
by the survey responses to proceed on a moderate basis to allow offers by both plaintiffs and
defendants, with greater consequences such as shifting 50% of post-offer attorney fees. Although
it would be more effective to avoid any cap on fee-shifting, it is a political necessity to adopt-a cap
that protects a plaintiff against any actual out-of-pocket liability for an adversary's attorney fees.

Another question asked about the element of gamesmanship that might be introduced by
increasing Rule 68 consequences, leading to strategic moves designed to control or exploit this new
element of risk rather than to produce settlement. Mr. Shapard recognized the risk, but observed that
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we can create a new set of game rules. 'Although there are cases that the parties do not wish to
compromise, most cases settle because of the economics of the situation. A changed game will only
lead to getting better offers on the table.

Mr. Shapard also suggested that this survey will provide about 90% of what might be learned
by empirical research. There is a growing body of theoretical research as well. Some states have
rules that might be considered in the effort to gain additional empirical evidence of the effects of
enhanced consequences.

It was asked what might be done to generate positive incentives for plaintiffs in fee-shifting
cases, since they get fees if they win without regard to Rule 68. Mr. Shapard replied that this was
uncertain, although expert witness fees might be used as a consequence if they are not reached by
the fee-shifting statute. Another possibility would be to allow an increment above the statutory fee.

It was observed that some lawyers would like to abolish Rule 68. Mr. Shapard suggested that
this would be of little consequence in comparison to present practice, apart from statutory fee-
shifting cases, since Rule 68 is little used. In civil rights fee-shifting cases, on the other hand, the
survey shows that Rule 68 was used or had an effect in about 20% of the cases.

Mr. Shapard also noted that it maybe possible to correlate the answers on the reasons for not
settling with other answers about the nonsettling cases to learn more about the possible consequences
of strengthening Rule 68. There still are cases that go to trial, and they are not all contract litigation
between large enterprises.

Discussion turned to the relationships between Rule68 and attorney-fee arrangements. The
"cap" in the current draft would avoid the problem of liability for defense attorney fees in an action
brought by a plaintiff under a contingent-fee arrangement. Without the cap, it would be necessary
to determine whether the plaintiff or the attorney should be responsible for this out-of-pocket cost.
Plaintiff liability would have a dramatic effect on the character of contingent-fee representation. The
effect on fee-shifting statutes also was noted. This effect extends beyond "civil rights" litigation to
reach any fee-shifting statute characterized in terms of "costs." The view was expressed that using
Rule 68 to cut off the right to post-offer statutory fees violates the Rules Enabling Act,
notwithstanding the contrary ruling in Marek v. Chesny, and that the violation cannot be cured by
the semantic device of referring to the result as a "sanction." There is no preexisting procedural duty
to settle that supports denial of a fee award. We should not continue the violation of the Enabling
Act in an amended Rule 68. Similar doubts were expressed about Enabling Act authority to adopt
attorney-fee shifting as a sanction in more general terms.

More general discussion followed. One view was that there is little reason to suppose that
it is desirable to foster earlier and more frequent settlements by means of Rule 68. Litigants with
vast resources have too many advantages in our system, and their advantages would be entrenched
and exacerbated by strengthening Rule 68. A supporting view was that the Judicial Center survey
does not change the case against expanding the rule. On the other hand, it might be an undesirable
symbol to abrogate the rule.

One possible problem with the survey was suggested: many of those who did not respond
may have been worried about their freedom to answer the questions. Even with pledges of
anonymity, client permission should be sought, and there is still some concern about loss of
confidentiality. Another concern is that the first question about alternative sanction systems did not
provide for indicating second choices.
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Experience with the California practice was again recalled. California includes "costs" in
the offer-of-judgment sanctions, and costs commonly include expert witness fees. The rule seems
to exert a real influence on settlement. It also is helpful in effecting settlement pending appeal
because the cost award is a useful bargaining item. One conclusion was that the Committee should
find out more about the actual operation of the California practice as a more modest means of
encouraging acceptance of offers.

Mr. Sherk was asked to describe experience with Arizona Rule 68. Starting with a rule like
Federal Rule 68, the Arizona rule was first amended to make it bilateral. Then, noting that an award
of costs does not provide a meaningful benefit to aplaintiff who has prevailed to the extent of doing
better than its offer of judgment, stiffer sanctions were adopted. The rule has become more
complicated, and is difficult to administer.

Professor Rowe described his ongoing research of the effects of different attorney fee
sanctions by means of a computer simulation exercise sent to practicing attorneys. One of the
hypotheses is that significant sanctions will smoke out more realistic offers, which will ease the path
to settlement. Another concern to be tested is the effect of "low-ball" offers on risk-averse and
poorly financed parties. One preliminary result of the research is that in a significant minority of
cases there also can be a "high-ball" effect in which significant sanctions encourage defense
attorneys to accept high plaintiff demands. The explanation may be that a defending lawyer hates
to have to tell the client that the client must pay the plaintiff's attorney fees. Another effect is that
substantial sanctions give poor plaintiffs the means' to bring claims that are strong on the merits for
relatively small amounts.

The observation that present Rule 68 can operate to distort relations between attorneys and
clients in statutory fee-shifting cases led to the question whether a system that allows for offers by
plaintiffs as well as by defendants might lead to arrangements in which clients insist that lawyers
bear the cost of Rule 68 sanctions.

Note was made of a quite different sanction possibility. Founded on the premise that many,
contingent-fee cases do not involve any significant risk that the plaintiff will take nothing, this
suggestion would limit plaintiffs' attorneys to hourly rates for post-offer work that leads to recovery
of less than a Rule 68 offer.

The conclusions reached afterýthis discussion were, first, that the current draft proposal
should not now be presented to the Standing Committee. Second, Rule 68 should remain under
consideration, including study of the effects on fee-shiffing statutes, alternative sanctions such as
awards of expert witness fees or restrictions on contingent fees, and abrogation of Rule 68. The
Federal Judicial Center study will be completed and considered further. The Committee expressed
its great appreciation for the work and help of the Judicial Center.

Excerpts from October 20-21, 1994 Minutes

Rule 68

Rule 68 has been before the Committee for some time. At the April, 1994 meeting, it was
concluded that further action should await completion of the Federal Judicial Center study of Rule
68. John Shapard, who is in charge of the study, put it aside over the summer for the purpose of
completing the survey of practices surrounding attorney participation in voir dire examination of
prospective jurors. See the discussion of Rule 47(a) above.
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An informal survey of California practice was described. California "section 998" uses costs
as an offer-of-judgment sanction, but costs commonly include expert witness fees in addition to the
more routine items of costs taxed in federal courts. Generally this sanction is seen as desirable,
although respondents generally would like more significant sanctions. Most thought the state
practice was more satisfactory than Rule 68. There was no strong feeling against the state practice.
One lawyer thought the state practice restricts his freedom in negotiating for plaintiffs. This state
practice seems preferable to the complicated "capped benefit-of-the-judgment" approach embodied
in the current Rule 68 draft.

Another comment was that Rule 68 becomes an element of gamesmanship in fee-shifting
cases. It is like a chess game - an extra shield and tool in civil-rights litigation. It is working close
to a casino mentality. But Rule 68 has meaning only in cases where attorney fees are thus at stake.
It would be better to abandon it.

Professor Rowe described his ongoing empirical work with Rule 68, investigating the
consequences of adding attorney-fee sanctions. The work does not answer all possible questions.
An offer-of-judgment rule~may have the effect of encouraging strong small claims that otherwise
would not support the costs of suit; this hypothesis has not yet been subjected to effective testing.
There does seem to be an effect on willingness to recommend acceptance of settlement offers, and
perhaps to smoke out earlier offers. Results are mixed on the question whether such a rule may
moderate demands or, once an offer is made, encourage the offeror to "dig in" and resist further
settlement efforts in hopes of winning sanctions based on the offer. And there is a possible "high-
ball" effect that encourages defendants to settle for more, just as there maybe a "low-ball" effect that
encourages plaintiffs to settle for less.

John Frank reminded the Committee of the reactions that met the efforts in 1983 and 1984
to increase Rule 68 sanctions. At the time, he had feared that efforts to pursue those proposals
further might meet such protest as to bring down the Enabling Act itself. He also noted that there
are other means of encouraging settlement, and imposing sanctions, that involve less gamesmanship
and more neutral control. "Michigan mediation," which was recognized as a form of court-annexed
arbitration with fee-shifting consequences for a rejecting party who fails to do almost as well as the
mediation award, was described. The view was expressed that this and other alternate dispute
resolution techniques have made Rule 68 antique in comparison.

Some members of the Committee suggested that the best approach would be to rescind Rule
68. It might work well between litigants of equal sophistication and resources, but it is not fair in
other cases, even if it is made two-way. A motion to abrogate Rule 68 was made and seconded
twice. Brief discussion suggested that there was support for this view, but also support for an
attempt to provide more effective sanctions in a form less complicated than the present draft.

Alfred Cortese noted that Rule 68 has been "studied to death." An ABA committee looked
at it but could not reach any consensus. Most lawyers are adamantly opposed to fee-shifting
sanctions.

After further discussion, it was concluded that the time has not come for final decisions on
Rule 68. It has significant effect in actions brought under attorney fee-shifting statutes that
characterize fees as costs. Repeal would have a correspondingly significant effect on such litigation.
Even if the present rule seems hurtful, there should be a better idea of the consequences of repeal.
It was agreed that the motion to repeal would be carried to the next meeting, or until such time as
there is additional information to help appraise the effects of the present rule or the success of
various alternative state practices.
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TECHNICAL AMENDMENT: SUPPLEMENTAL RULE C(6)(a)

West Publishing Company has brought to our attention a minor typographical error in
amended Supplemental Rule C(6)(a), which is now pending in Congress and, if not disapproved, will
become effective on December 1, 2006. In amending the Rule, the Committee deleted the opening
clause but did not capitalize what became the first word in the first sentence. This is easily done as
a technical matter. A few other similar minor technical adjustments for the lack of the opening
clause are set out below. It is recommended that these changes be transmitted to the Standing
Committee with a recommendation to send them to the Judicial Conference for approval in
September 2007.

Supplemental Rule C(6) as amended reflects adoption of new Rule G for civil forfeiture
actions by deleting all of former paragraph (a), which applied to civil forfeiture actions,. Former
paragraph (b) became amended paragraph (a), as follows:

(haq Maritime Arrests and Other Proceedings. fn an in rem ai•o,• 1 t go vrned by Ru,• ,(6)(#a.

(i) a person who asserts a right of possession * * *

West Publishing Company called the Rules Committee Support Office to ask whether the
article' "a" should be capitalized as the first word in the paragraph. So it should. A few more
changes to adjust for the lack of the former opening paragraph are appropriately made. The easiest
is to restore the parallel to paragraphs (1), (2), and (5), and also to provide a better caption:

(a) Statement ofInterest; Answer HaI-itifinc Ai--sts and Other , ..... .. In an in rem action:
(i) a person who asserts a right of possession** *

All of Rule C applies to in rem actions. The former caption reflected a distinction from
former paragraph (a) that no longer applies. What now is paragraph (a) governs the statement of
interest and answer. So the new caption makes sense. Restoring "in an in rem action" establishes
a parallel with C(1)("An action in rem may be brought"); C(2)("In an action in rem the complaint
must * * *); and C(5)("In any action in rem * * *). For that matter, it also reflects what has become
paragraph (b): "Interrogatories may be served with the complaint in an in rem action * * *."

An alternative would be to have no introduction, but simply a series of four items. On that
approach it might be best to make each item a separate sentence, each introduced by a capital letter:
"(i) A person who **** (ii) The statement ** *" And so on through (iv).

Either change is as narrowly technical as can be imagined. It is not presumptuous to
recommend that the Standing Committee forward the proposed change to the September 2007
meeting of the Judicial Conference for prompt transmission to the Supreme Court, identifying the
change as a technical amendment that can be recommended for adoption without publication.
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