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AGENDA
ADVISORY COMMITTEE ON CIVIL RULES
APRIL 15-16, 2004

Report on Judicial Conference Session

ACTION — Approving minutes of October 2-3, 2003, committee meeting

ACTION — Approving proposed amendments to Rules 6, 24, 27, 45, and new Rule 5.1
and proposed amendments to Admiralty Rules B and C and transmitting them to the

Standing Rules Committee

ACTION — Approving publication of proposed amendments to Rules 16, 26, 33, 34, 45
and Form 35 dealing with discovery of electronically stored information

ACTION — Approving publication of new Admiralty Rule G and proposed amendments
to Admiralty Rules A, C, and E consolidating forfeiture provisions

A. Civil Forfeiture Reform Act of 2000 (CAFRA)

B. Notes of conference calls and meeting

C. Correspondence from the Department of Justice

D. Correspondence from the National Association of Criminal Defense Lawyers
E. Analysis of “standing” issues

Consideration of proposed new rule governing privacy and security concerns arising from
public access to electronic court records in accordance with the E-Government Act

Consideration of Style Project

A. ACTION — Approving publication of proposed restyled Rules 38 - 63 (except
Rule 45, which was acted on earlier)

B. ACTION — Approving publication of noncontroversial style-substantive
amendments to Civil Rules arising from style project

C. ACTION — Approving proposed amendments resolving noncontroversial
“global” issues arising from style project



AGENDA Page Two
ADVISORY COMMITTEE ON CIVIL RULES
APRIL 15-16, 2004

8. ACTION — Approving publication of proposed amendments to Rule 50 regarding
procedures governing a motion for judgment as a matter of law

. Consideration of proposed amendments to Rule 15
9. Report on Federal Judicial Center survey of class actions
10.  Report on Federal Judicial Center study of sealed settlement agreements

11.  Next meeting in Charleston, South Carolina, on October 28-29, 2004
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MEMORANDUM TO ADVISORY COMMITTEE ON CIVIL RULES
SUBJECT:  Proposed Rule Implementing E-Government Act

Section 205(a) of the E-Government Act requires the Supreme Court to prescribe federal
rules of procedure governing the privacy and security concerns arising from public access to
electronic court records. The Advisory Committees on Appellate, Bankruptcy, Civil, and
Criminal Procedure have been asked to prepare proposed uniform amendments to their respective
set of rules implementing the statutory directive for publication next year in August 2005.

Professor Cooper prepared the attached paper proposing a new rule and describing the
time line and steps taken by the Standing Rules Committee to coordinate drafting of uniform
rules among the advisory rules committees. It includes a “template” rule drafted by the reporter
to the Advisory Committee on Evidence Rules, Professor Daniel Capra, which had been
circulated earlier as a model to all the advisory committee reporters. The template rule 1s based
on model local rules developed after several years of study by the Committee on Court
Administration and Case Management (CACM). The model local rules were approved by the
Judicial Conference.

Professor Patrick Schiltz, the reporter to the Advisory Committee on Appellate Rules, has
drafted a new rule located on pages 8 and 9 of his memorandum for consideration of the
Appellate Rules Committee. The memorandum contains background materials, including-

(1) a memorandum describing CACM's study and development of privacy model local rules;

(2) a Federal Judicial Center report on privacy concerns arising from public access to electronic
criminal case records; (3) a staff memorandum on a “rules-based approach to privacy and public
access”; (4) a pertinent excerpt from the E-Government statute; (5) minutes of the January 2004
Standing Committee's E-Government Subcommittee meeting; and (6) a staff memorandum on

state court privacy court rules

John K. Rabiej

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY



Civil Rule Implementing the E-Government Act
The Direction to Prescribe A Civil Rule

Section 205 (a) of the E-Government Act of 2002, Pub.L. 107-347, 116 Stat. 2899, 2913, 44
U.S.C. 101 note, requires each district court to establish a website. Section 205(c)(1) provides that
the court “shall make any document that 1s filed electronically publicly available online.” The court
“may convert any document that is filed in paper form to electronic form”; 1f converted to electronic
form, the document must be made available online. Section 205(c)(2) provides an exception — a
document “shall not be made available online” if 1t 15 “not otherwise available to the public, such
as documents filed under seal.”

Section 205(c)(3) directs adoption of implementing rules:

(A)(1) The Supreme Court shall prescribe rules, 1n accordance with sections 2072 and 2075
of title 28 * * * to protect privacy and security concerns relating to electronic filing of
documents and the public availability under this subsection of documents filed electronically.

(11) Such rules shall provide to the extent practicable for uniform treatment of privacy and
security 1ssues throughout the Federal courts

(ii1) Such rules shall take into consideration best practices in Federal and State courts to
protect private information or otherwise maintain necessary information security.

(1v) To the extent that such rules provide for the redaction of certain categories of
information 1n order to protect privacy and security concerns, such rules shall provide that
a party that wishes to file an otherwise proper document containing such information may
file an unredacted document under seal, which shall be retained by the court as part of the
record, and which, at the discretion of the court and subject to any applicable rules 1ssued in
accordance with chapter 131 of title 28, United States Code, shall be either in lieu of, or in
addition[,sic] to, a redacted copy 1n the public file.

Standing Committee E-Government Subcommittee

The Standing Committee has appointed an E-Government Subcommuttee, chaired by Judge
Sidney A. Fitzwater, to coordinate study of E-Government Act rules by the several advisory
committees. Minutes of the Subcommittee meeting on January 14, 2004, are attached. Professor
Daniel J. Capra, Reporter of the Evidence Rules Commuttee, has been designated Lead Reporter for
the Subcommuttee. Professor Capra has prepared a “template” rule and Commuttee Note for
constderation by the advisory commuttees. Copies are attached. A variant form has been prepared
by Professor Patrick J. Schiltz, Reporter for the Appellate Rules Commuttee; that proposal and a
supporting memorandum also are attached.



Each advisory committee has been asked to study the template rule at 1ts Spring 2004 meeting
and to suggest any desirable changes or vanations. The Subcommittee, 1n consultation with the
advisory committee reporters, will consider the advisory commuttee reactions in June The next step
will be an attempt to generate a umiform rule that may be adopted in uniform — or nearly uniform
— terms for each of the Appellate, Bankruptcy, Civil, and Criminal Rules. Some vanations may
prove suitable for the different circumstances faced by the different procedure systems.

Consideration of the E-Government Act rule may entail consideration of changes in other
rules. Possible Civil Rules candidates are described below after presentation of a suggested Civil
Rule “5.2" denved from the Template and the Appellate Rule varation. (Designation as Rule 5.2
1s a first approximation This rule 1s closely related to Rule 5, which includes filing in subdivisions
(d) and (e). We have proposed a new Rule 5.1 to address notice of constitutional challenges to
federal and state statutes; we might want to redesignate that as Rule 5.2 to bring this filing rule closer
to Rule 5. There may be too much here to stmply tack privacy onto Rule 5 as a new subdivision (f).)
Rule 5.2. Privacy in Court Filings

(a) Limits on Disclosing Personal Identifiers. A party* that files an electronic or
tangible paper that includes any of the following personal 1dentifiers may disclose
only these elements:

(1) the last four digits of a person's social-security number;™

(2) the imttials of a minor child's’ name;™

(3) the year of a person's date of birth;

(4) the last four digats of a financial-account number; and

(5) the city and state of a home address.

“Both Template and Appellate Rule are directed only to a party Apparently that includes a party who files
something 1n response to a court order to file It 1s not clear whether all things filed with a court are filed by a party
what of an amicus? Who files the trial transceript” The court's opimon?

3 0“person” commonly includes artificial entities, such as corporations. Should taxpayer identification

numbers be included?
3 'Style' ts this redundant? Why not just “minor's name™?

STWAIL this prove awkward when suit 1s on behalf of a minor?
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(b) Exception for a Filing Under Seal. A party may include complete personal
identifiers [listed i subdivision (a)] 1n a filing made under seal. But the court may
require the party to file a redacted copy for the public file.”

(c) Social Security Appeals; Access to Electronic Files.* In an action for benefits
under the Social Securnity Act™, access to an electronic file 1s permitted only™® as

follows, unless the court orders otherwise:

(1) the parties and their attorneys may have remote electronic access to any
part of the case file, including the [an?] administrative record; and

(2) [a person who 1s not a party or a party's attorney]{other persons} may
have remote electronic access to:

(A) the docket maintained under Rule 79(a); and

(B) an opinion, order, judgment, or other written disposition, but not
any other part of the case file or the administrative record.

S>With the addition of the bracketed words, this tracks the Appellate Rule. It may leave open the question
whether there 1s a night file under seal. The Template clearly says that a party who wishes to file complete personal
dentifiers may file an unredacted document under seal; 1t goes on to provide that the court may require a redacted
copy for the public file The result seems umntentional — 1t establishes a right file under seal by stmply includmg a
complete personal rdentifier, and then leaves 1t up to the court to direct filing a public copy More thought 15 needed.

**The Template does not include this subdivision The Appellate Rule does Failure to mclude a parallel
provision 1n the Civil Rule would essentially moot the Appellate Rule

SThe Appellate Rule formulation 1s: “In an appeal involving the night to benefits under the Soctal Security
Act * * *” This language may fit the Civil Rules 1f the only actions we wish to reach are appeals from benefit
demals Actions by the government to recover overpayments may not mvolve the same level of private information
It would help to have advice from someone famihiar with the various forms of social-security benefit actions that may
come to the district courts

®The Appellate Rule 1s “authorized as follows.” That seems to mean the same as “permitted only ” If so,
there 1s no gap the rule does not mean to distingwish between “access’ 1n the introduction and “remote electronic
access” in paragraphs (1) and (2). The distinction, however, may be important- do we mean to close off electromc
access from a pubhic terminal 1n the clerk's office?



Committee Note

(A Committee Note can be adapted from the Template, Appellate Rules, and any other
model.)

Parallel Civil Rules Changes

Each Advisory Committee is to determine whether existing rules should be changed to reflect
the new circumstances created by electronic access to materials filed with the court. Several Civil
Rules may be candidates for future amendment; some of the more obvious possibilities are described
briefly below. It may be premature, however, to consider amendments before gaining any experience
with electronic access. Anticipated problems may not arise, and unanticipated difficulties are almost
nevitable.

Rule 5(d). The statute requires that any document filed electronically be made available online.
Paper documents converted to electronic form also must be made avatlable online. Rule 5(d) now
requires filing of “[a]ll papers after the complaint required to be served upon a party.” Rule 5(d) was
recently amended to forbid filing of discovery papers until they are used in the proceeding or the
court orders filing. Rule 5(d) might be amended further to except other papers from filing.

Rule 5, whether in subdivision (d) or otherwise, also might be the place to add provisions on
sealing filed papers. Rule 26(c)(6) already authonzes a protective order sealing a deposition.
Section 205(c)(2) of the E-Government Act provides that a filed document shall not be made
available online 1f it 1s “not otherwise available to the public, such as documents filed under seal.”

M This provision in the Template raises a famihar concern. A recent 1llustration in the Civil Rules 1s shown
by Rule 7 1. Rule 7 | requires much less corporate disclosure than had been required by many local rules Some
drafts included a provision that would require additional disclosures as required by the Judiciat Conference Doubts
were expressed about this attempt to delegate Enabling Act authority, despite the Rule 5(e) precedent that authonzes
Judicial Conference standards for electronic filing  Doubts also were expressed about the practical availabihty of
Judicial Conference standards, those doubts may dwindle as reliance on the Judiciary website becomes universal
There 15 a separate difficulty with requiring reliance on “interim rules”, imtial interim rules will be superseded by
adoption of Enabling Act rules  Section 205(c)(3)(BX(1) seems to contemplate intertm rules only for the period
before adoption of the first set of Enabling Act rules Unless the Judicial Conference can adopt “interim rules” to
bridge gaps between adoption and amendment of Enabling Act rules, the reference to interim rules should be
dropped The Appellate Rule draft omuts this subdivision entirely

The reference to intenim rules raises a separate pomt  Section 205(c}(3)(A)1) contemplates rules that
protect not only privacy but also “secunty ™ Nothing 1n any of the drafts addresses “security” concerns



Rule 5(d) also may be used to anticipate a pervasive problem. Filing discovery materials,
when that happens, invokes all the limits of the proposed E-Government Act rule. Apparently
depositions, responses to interrogatories, documents (including computer-generated information),
requests for admission, and perhaps even reports of Rule 35 examinations, must be redacted. Rule
5(d) might be amended to provide a reminder of the duties imposed by Rule “5.2.”

Amendments designed to limat filing requirements or to expand sealing practices must be
approached with great care. It does not seem likely that these topics should be made part of the
imtial E-Government Act rules process, unless it seems appropriate to amend Rule 5(d) to refer to
the Rule 5.2 duty to redact discovery materials when filed.

Rule 10. Rule 10(a) provides that “the title of the action shall include the names of all the parties.”
This provision 1s at odds with subdivision (a}(2) of the proposed rule, which permuts only the initials
of a “minor child.” It might be desirable to add a cross-reference to Rule “5.2.” (The E-Government
Act mght provide an occasion for reconsidenng the question of pseudonymous pleading. There has
not been any enthusiasm 1n recent years for considering an amendment that would attempt to guide
this practice. But electronic access may suggest further consideration, particularly if 1t 1s easily
possible to search court filings along with all other online materials that refer to a named person.)

Special problems arise from Rule 10(c), which indirectly reflects the practice of attaching
exhibits to a complaint. The exhibit must be redacted to conform to Rule “5.2. Tt 1s difficult to
guess whether this requirement will impose significant burdens 1n effecting the redaction, or whether
there may be practical difficulties. If Rule “5.2(b)” survives, permitting filing of the complete
complaint and exhibits under seal, these difficulties may be substantially reduced.

Again, 1t 1s difficult to frame amendments beyond a possible reference to Rule 5.2 in Rule
10(a).

Rule 11. The Minutes of the E-Government Subcommittee meeting reflect discussion of the
question whether Rule 11 should be “amended to contemplate violations of the privacy/access rules.
Judge [Jerry A. Davis] noted that CACM had reviewed this issue and determined that Rule 11
already covers any arguable violation of these policies and that 1t is better to leave it to the discretion
of the courts as to how to deal with violations or abuse of any new rule regarding electronic filing.
The Subcommttee agreed with this assessment.”

Rule 11(b)(1) states that an attorney or party presenting a paper to the court certifies that 1t
1s not presented for any improper purpose If 1t 1s desirable to use Rule 11 or any other rule of
procedure to reach liability for such acts as purposefully filing a defamatory pleading, the present
language seems adequate. The determination whether to bend Rule 11 to this purpose at all will be
difficult — 1t at least approaches substantive questions of defamation hability, the right to petition
courts, and privilege. It would not be wise to take on these 1ssues by amending Rule 11, unless 1t
be to disclaim any attempt to answer them.



Rule 12(f). The agenda includes a pending question addressed to the effect of a Rule 12(f) order to
strike “from any pleading any insufficient defense or any redundant, immaterial, imnpertient, or
scandalous matter.” Is the stricken matenial physically or electronically expunged? Orisit preserved
to maintain a complete record, for purposes of appeal or otherwise, but sealed? Electronic access
to court files may make this question more urgent, but there 18 no apparent change 1n the principles
that will guide the answer.

Rule 12(f) could be amended to refer directly to an order to strike information that violates
Rule “5.2." Authonty to strike seems sufficiently supported, however, both by present Rule 12(f)
and by the implications of Rule “5.2.”

Rule 16. Rule 16(b} or (c) might be amended to include scheduling-order directions or pretrial-
conference discussion of electronic-filing 1ssues. The most apparent subjects would be hmiting
filing requirements or permitting filing under seal. Care would need to be taken to avoid interference
with the purposes of the E-Government Act. But there may be an advantage, particularly n early
years, from assuring that parties and court think of the privacy and security 1ssues that may arise from
electronic access.

Rule 26 or Other Discovery. Rule 5(d) limits on filing discovery matenals are noted above. It 1s
concervable that a reminder of E-Government Act access — and the need to redact filed documents
to comply with Rule “5 2" — should be added somewhere 1n the discovery rules as well.

The protective-order provisions of Rule 26(c) do not seem to need amendment. They provide
ample authority to respond on a case-specific basis *“to protect a party or person from annoyance,
embarrassment, oppression, or undue burden or expense * * *.”

Rule 56, Summary-judgment affidavits are among the papers covered by Rule “5.2.” Tt would be
possible to add a cross-reference to Rule 56.

Rule 80(c). Rule 80(c) — inevitably part of the future project to reconcile the Civil Rules with the
Evidence Rules — states that whenever stenographically reported testimony is admissible n
evidence at a later tral, 1t may be proved by the transcript. Although the proof might include filing,
and a corresponding need to redact under Rule “5.2,” there 1s no apparent need to amend Rule 80(¢)
to refer back to Rule “5.2.”









MEMORANDUM

DATE: February 17, 2004
TO: Advisory Committee on Appellate Rules
FROM: Patrick J. Schiltz, Reporter

RE: Item No. 03-10

Section 205 of the E-Government Act of 2002 (Public Law 107-347) requires every
federal court to maintain a website (§ 205(a)) and to make specific information available through
that website, including “[a]ccess to docket information for each case” (§ 205(a)(4)), “[a]ccess to
the substance of all written opinions issued by the court” (§ 205(a)(5)), and “[a]ccess to
documents filed with the courthouse in electronic form” (§ 205(a)(6)). The Act also provides
that “each court shall make any document that is filed electronically publicly available online”
(§ 205(c)(1)), and the Act authorizes a court to “convert any document that is filed in paper form
to electronic form” (§ 205(c)(1)). Any document that is so converted must “be made available
online” (§ 205(c)(1)).

The Act thus establishes broad access to documents that are filed in or converted to
electronic form, but the Act recognizes that access cannot be unlimited. The Act provides that
documents that “are not otherwise available to the public, such as documents filed under seal,
shall not be made available online” (§ 205(c)(2)). Moreover, the Act directs that the Rules
Enabling Act process be used to “prescribe rules . . . to protect privacy and security concerns
relating to electronic filing of documents and the public availability . . . of documents filed

electronically” (§ 205(c)(3)(A)(i)). These privacy rules are to “provide to the extent practicable
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for uniform treatment of privacy and security issues throughout the Federal courts™

(§ 205(c)(3)(AXi1)), and those charged with drafting such rules — including this Committee —
are instructed to “take into consideration best practices in Federal and State courts to protect
private information or otherwise maintain necessary information security” (§ 205(c)(3} A)(ii1)).

Except as I have already described, the Act contains only one specific directive about the
privacy rules. The Act provides that:

To the extent that such rules provide for the redaction of certain categories

of information in order to protect privacy and security concerns, such rules shall

provide that a party that wishes to file an otherwise proper document containing

such information may file an unredacted document under seal, which shall be

retained by the court as part of the record, and which . . . shall be either in lieu of,

or in addition[] to, a redacted copy in the public file. (§ 205(c)}(3)(A)(iv).)

This last provision was included in the Act at the insistence of the Department of Justice,
and over the objection of the Judicial Conference. The Department and the Conference have
subsequently negotiated a compromise agreement and have jointly proposed legislation to amend
this last provision to implement that compromise agreement, That legislation is pending in
Congress.

Background materials — including the full text of § 205 of the E-Government Act of
2002 and information about the “best practices™ of various states — are attached to this
memorandum. [ will not summarize those materials further.

In response to the Act’s directive that the Rules Enabling Act process be used to
implement privacy rules, Judge David F. Levi, the Chair of the Standing Committee, appointed

an E-Government Subcommittee chaired by Judge Sidney A. Fitzwater. The Subcommittee

includes liaisons from each of the five Advisory Committees (Judge John G. Roberts, Jr.,



represents this Committee), as well as liaisons from other Judicial Conference committees. The
Reporters to the Advisory Committees serve as consultants to the Subcommittee.

The Subcommittee met on January 14 in Scottsdale, Arizona. The minutes of that
meeting are attached. As you will see, the Subcommittee reviewed the significant amount of
work that has already been done on privacy-related issues by the Committee on Court
Administration and Case Management (“CACM”). That work culminated in CACM issning
model local rules regarding access to electronic files in civil and criminal cases.

At its January meeting, the Subcommittee agreed after much discussion that work on
privacy-related amendments to the rules of practice and procedure would proceed as follows:

1. Prof. Daniel J. Capra, Reporter to the Evidence Rules Committee, and Lead Reporter
to the E-Government Subcommittee, will draft a “template” privacy rule patterned after the
model rules drafted by CACM.

2. That template will be provided to the Reporters to the Appellate, Bankruptcy, Civil,
and Criminal Rules Committees. Each of those Reporters will then use the template to draft
privacy amendments to his respective set of rules. Those amendments will follow the template
as closely as possible.

3. The Advisory Committees will consider these draft amendments at their Spring 2004
meetings and provide input to the Chairs and Reporters.

4. Inthe summer of 2004 — most likely in connection with the June meeting of the
Standing Committee — the Chairs and Reporters will confer about the draft amendments and the

reactions of the Advisory Committees to those amendments. The Chairs and Reporters will



attempt to work out any problems that have been identified and to modify the draft amendments
so that they are as consistent as possible.

5. At their fall 2004 meetings, the Advisory Committees will be asked to approve privacy
amendments for publication. If all Advisory Committees do so, the Standing Committee will
consider those amendments at its January 2005 meeting. If problems arise and one or more
Advisory Committees do not approve amendments, those Advisory Committees will be asked to
approve amendments at their spring 2005 meetings, and the Standing Committee will take up the
matter at its June 2005 meeting. In any event, the goal is to publish all privacy amendments for
comment in August 2005,

As directed by the Subcommittee and Judge Alito, I have prepared a draft privacy
amendment to the Appellate Rules for your consideration. I want to draw your attention to three
issues:

1. I considered two options for the placement of these privacy provisions: incorporating
them as a new subsection (5) to Rule 25(a) or setting them forth in a new Rule 25.1. As you will
see, I decided on the latter. I did this because I feared that, given the length of the privacy
provisions, sticking them in Rule 25(a) would make Rule 25 ungainly. [ also did this in order to
draw attention to the provisions, which will take practitioners some getting used to. That said, I
could easily redraft the provisions as a new Rule 25(a)(5).

2. At the Subcommittee meeting, we talked about the possibility that the Appellate Rules
could simply incorporate by reference the privacy provisions of the Civil and Criminal Rules.

The Appellate Rules could provide, for example, that “In an appeal in a civil case, the parties



must comply with Federal Rule of Civil Procedure xx,” or that “In an appeal in a criminal case,
the parties must comply with Federal Rule of Criminal Procedure xx.”

[ rejected this approach for a couple of reasons. First, I generaily dislike incorporating
other rules by reference; as much as possible, | think that an appellate practitioner should be able
to find the rules that govern appellate proceedings in the Appellate Rules. Second, we have
talked at great length about the difficulty of distinguishing “civil” appeals from “criminal”
appeals; this approach would aggravate that problem. Finally, many proceedings are neither
appeals in civil cases nor appeals in criminal cases; those proceedings include, for example,
petitions to review agency orders under Rule 15 or petitions for extraordinary relief under
Rule 21. The privacy provisions of the Appellate Rules must apply to those proceedings as well.

On balance, it seems to me preferable to adopt a straightforward rule that would apply to
all appellate proceedings — whether civil, criminal, or something else — and that would simply
list the information that should be redacted. That list would include everything that must be
redacted in civil cases under the Civil Rules and everything that must be redacted in criminal
cases under the Criminal Rules. I do not believe that there will be major differences between the
Civil Rules and the Criminal Rules, but, even if there are, I don’t think that combining their
provisions into a single Appellate Rule will cause any harm.

3. Finally, drafting the rule was made more complicated by the fact that CACM has
suggested a number of changes to the Capra template, and the Style Subcommittee has
thoroughly rewritten the template. At this point, each Advisory Committee is being left to decide
for itself to what extent the recommendations of CACM and the Style Subcommittee should be

adopted. (Again, the Chairs and Reporters will compare notes in June.) To assist this

-5-



Committee in that endeavor, [ have attached three documents: (a) “Template Drafted By Prof.
Capra”; (b) “CACM’s Comments on Capra Template”: and (c) “Capra’s Responses to CACM’s
Comments.”

You will see that, in drafting a proposed Rule of Appellate Procedure, I have used the
Style Subcommittee’s version of the template and generally agreed with the substantive
suggestions made by CACM. My reasoning was as follows:

a. [ agree with CACM that we should strike the Judicial Conference provision. You may
recall that when we were in the process of amending Rule 26.1 (regarding corporate disclosure
statements), this Committee proposed a similar “Judicial Conference” provision. That provision
was strongly opposed by the commentators and by members of the Standing Committee and the
other Advisory Committees — even though it was arguably narrower than the one in Prof.
Capra’s template. I also do not think that we should enshrine "interim rules" in the rules of
practice and procedure. That reference is unnecessary (in that the interim rules to which it refers
already have the force of law by virtue of § 205(c)(3)}(B)(i)) and confusing (in that those same
interim rules will “cease to have effect” as soon as the rule referring to them becomes law).

b. As CACM notes, Judicial Conference policy is to exclude the files in Social Security
appeals from being accessible online. Unless this Committee strongly disagrees with that policy,
it seems to me that the policy should be reflected in the rule.

c¢. Like CACM, I would be inclined to remove the seven principles from the Note, both
because inclusion of the principles is somewhat confusing (in that the typical practitioner may
wonder what force these “general principles” have and how they relate to the rule) and because it

lengthens the Committee Note for no compelling reason.
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d. Finally, I think that adding at the end of the Note the sentence suggested by CACM
would be helpful. It seems to me that the sentence suggested by CACM is as much implied by
the text of the rule as the sentence that precedes it.

These are, of course, merely my recommendations. I can easily redraft the proposed rule

to take into account whatever the Committee decides.
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Rule 25.1 Privacy in Court Filings

(@)

()

©

Limits on Disclosing Personal Identifiers. If a party includes any of the
following personal identifiers in an electronic or paper filing, the party is limited
to disclosing:
(1)  only the last four digits of a person's social-security number;
(2) only the initials of a minor child's name;
(3)  only the year of a person's date of birth;
(4)  only the last four digits of a financial-account number; and
(5) only the city and state of a home address.
Exception for a Filing Under Seal. A party may include complete personal
identifiers in a filing if it is made under seal. But the court may require the party
to file a redacted copy for the public file.
Social-Security Appeals; Access to Electronic Files. In an appeal involving the
right to benefits under the Social Security Act, access to an electronic file is
authorized as follows, unless the court orders otherwise:
(1)  the parties and their attorneys may have remote electronic access to any
part of the case file, including the administrative record; and
(2)  aperson who is not a party or a party’s attomey may have remote
electronic access to:
(A)  the docket maintained under Rule 45(b)(1); and
(B)  an opimon, order, judgment, or other written disposition, but not

any other part of the case file or the administrative record.
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Committee Note

This rule is adopted in compliance with § 205(c)(3) of the E-Government Act of 2002
(Public Law 107-347). Section 205(c)(3) requires the Supreme Court to prescribe rules “to
protect privacy and security concerns relating to electronic filing of documents and the public
availability . . . of documents filed electronically.” This rule goes further than the E-Government
Act in protecting personal identifiers, as this rule applies to paper as well as electronic filings.
Paper filings in many districts are scanned by the clerk and made part of the electronic case file.
As such they are as available to the public over the internet as are electronic filings, and therefore
they raise the same privacy and security concerns when filed with the court.

This rule is derived from and implements the policy adopted by the Judicial Conference
in September 2001 to address the privacy concerns resulting from public access to electronic case
files. See http://www.privacy.uscourts.gov/Policy.htm. The Judicial Conference policy provides
that — with the exception of Social Security appeals — documents in civil case files should be
made available electronically to the same extent they are available at the courthouse, provided
that certain “personal data identifiers” are not included in the public file. Because case files are
available over the internet through PACER, they are no longer protected by the “practical
obscurity” that existed when the files were available only at the courthouse. Both the Judicial
Conference policy and this rule take account of this technological development by preventing the
widespread dissemination of personal data identifiers that otherwise would be included in court
filings and by altogether prohibiting electronic access to the files in Social Security cases by
members of the general public. (Social Security appeals are unique in their great number, their
extensive records, and their focus on medical records and other intensely private information.)

Parties should not include sensitive information in any document filed with the court
unless it is necessary and relevant to the case. Parties must remember that any personal
information not otherwise protected will be made available over the internet through PACER.
Counsel should notify clients of this fact so that an informed decision may be made on what
information is to be included in a document filed with the court,

Subdivision (b) allows parties to file an unredacted document under seal. This provision
is derived from § 205(c)(3)(iv) of the E-Government Act.

The clerk is not required to review documents filed with the court for compliance with
this rule. The responsibility to redact filings rests with counsel and the parties.



TEMPLATE DRAFTED BY PROF. CAPRA

Rule [ ] Filing and Privacy

(a) Personal Data Identifiers In Court Filings. Subject to (b) of this rule, a party filing
any information or material with the court— whether electronically or in paper — must comply with
the following procedures:

(1) Social Security Numbers. If a person’s social security number must be included,
the first five numbers must be deleted.

(2) Names of Minor Children. If the name of a minor child must be included, only
the child’s initials may be disclosed.

(3) Dates of Birth. If a person’s date of birth must be included, only the year of birth
may be disclosed.

(4) Financial-Account Numbers. If a financial-account number must be included,
only the last four digits may be disclosed.

(5) Home Address. If a home address must be included, only the city and state may
be disclosed.

(b) Unredacted Filing Under Seal. A party wishing to file an otherwise proper document
containing the personal identifiers listed in (a) may file an unredacted document under seal. That
document must be retained by the court as part of the record. The court may require the party to file
a redacted copy for the public file.

(c) Judicial Conference Standards. A party must comply with all policies and interim rules
adopted by the Judicial Conference to protect privacy and security concerns related to the public
availability of court filings.

Template Committee Note

The rule is adopted in compliance with section 205{(c)(3) of the E-Government Act of 2002,

Public Law 107-347. Section 205(c)(3) requires the Supreme Court to prescribe rules “to protect
privacy and security concerns relating to electronic filing of documents and the public availability
of documents filed electronically.” The rule goes further than the E-Government Act in
protecting personal identifiers, as it applies to paper as well as electronic filings. Paper filings in

-10-



most districts are scanned by the clerk and made part of the electronic case file. As such they are as
available to the public over the internet as are electronic filings, and therefore raise the same privacy
and security concerns when filed with the court.

The rule is derived from and implements the policy adopted by the Judicial Conference in
September 2001 to address the privacy concems resulting from public access to electronic case files.
See http://www privacy.uscourts.gov/Policy.htm The Judicial Conference policy sets forth seven
general principles:

1. There should be consistent, nationwide policies in federal courts in order to ensure that
similar privacy protections and access presumptions apply regardless of which federal court
is the custodian of a particular case file,

2. Notice of these nationwide policies should be given to all litigants in federal court so that
they will be aware of the fact that materials which they submit in a federal court proceeding
could become available on the Internet.

3. Members of the bar must be educated about the policies and the fact that they must protect
their clients by carefully examining the documents that they file in federal court for sensitive,
private information and by making the appropriate motions to protect documents from
electronic access when necessary.

4. Except where otherwise noted, the policies apply to both paper and electronic files.

5. Electronic access to docket sheets through PACERNet and court opinions through court
websites will not be affected by these policies.

6. The availability of case files at the courthouse will not be affected or limited by these
policies.

7. Nothing in these recommendations is intended to create a private right of action or to limit
the application of Rule 11 of the Federal Rules of Civil Procedure.

The Judicial Conference policy further provides that documents in [civil] case files should
be made available electronically to the same extent they are available at the courthouse, provided that
certain “‘personal data identifiers” are not included in the public file. Because case files are available
over the internet through PACERN et, they are no longer protected by the “practical obscurity” that
existed when the files were available only at the courthouse. Both the Judicial Conference policy and
this rule take account of this technological development by preventing the widespread dissemination
of personal data identifiers that otherwise would be included in court filings.

Parties should not include sensitive information in any document filed with the court unless
it is necessary and relevant to the case. Parties must remember that any personal information not
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otherwise protected will be made available over the internet through PACERNet. Counsel should
notify clients of this fact so that an informed decision may be made on what information is to be
included in a document filed with the court.

Subdivision (b) allows parties to file an unredacted document under seal. This provision is
derived from section 205(c)(3)(iv) of the E-Government Act.

'The clerk is not required to review documents filed with the court for compliance with this
rule.
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CACM’S COMMENTS ON CAPRA TEMPLATE

Note: Proposed deletions are stuck through, additions are in bold, and general comments and
explanations are in italics.

Rule | ] Filing and Privacy

(a) Personal Data Identifiers In Court Filings. Subject to (b) of this rule, a party filing
any information or material with the court- whether electronically or in paper — must comply with
the following procedures:

(1) Social Security Numbers. If a person’s social security number must be included,

the-first-fivenumbersmust-bedeleted: only the last four digits may be disclosed.
This change would make (1) parallel with (4).

(2) Names of Minor Children. If the name of a minor child must be included, only
the child’s initials may be disclosed.

(3) Dates of Birth. If a person’s date of birth must be included, only the year of birth
may be disclosed.

(4) Financial-Account Numbers, If a financial-account number must be included,
only the last four digits may be disclosed.

(5) Home Address. If a home address must be included, only the city and state may
be disclosed.

If HR 1303 is passed by the Senate and signed by the President, we will need to consider
whether to include its provisions regarding a party s ability to file a “reference list” of the complete
versions of the identifiers and the corresponding shortened versions that the court shall maintain
under seal and allow to be amended. This procedure would only apply to documents created by a
party so as not to impact the evidentiary value of exhibits. These procedures were agreed to by the
Department of Justice.

(b) Unredacted Filing Under Seal. A party wishing to file an otherwise proper document
containing the personal identifiers listed in (a) may file an unredacted document under seal. That
document must be retained by the court as part of the record. The court may require the party to file
a redacted copy for the public file.
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(cyJudicial Conferemce StandardsArparty mustcomply withvall polieres and mtermrutes
aﬂp.]tcld.lb.s th; ﬂ“d“;ali. En‘nfm““ to-protect privacy and-securtty concems refated-to-the publc

This is confusing given the statement in (b) above, which is contradictory to the Judicial Conference
Policy, yet required by the E-Government Act. In any event, the reference to “interim rules” should
be removed because pursuant to Section 205 (c)(3)(B)(i) of the E-Government act, any interim rules
cease to be effective once this rule becomes effective. Further, we really do not have any “interim
rules” other than the policy itself. Thus, the use of that phrase would likely

be confusing to the reader.

If the current exemption for Social Security appeals is to remain part of the rule, such would need
to be specifically mentioned in the civil and appellate rules.

Template Committee Note

The rule 1s adopted in compliance with section 205(c)(3) of the E-Government Act of 2002,
Public Law 107-347. Section 205(c)(3) requires the Supreme Court to prescribe rules “to protect
privacy and security concerns relating to electronic filing of documents and the public availability
of documents filed electronically.” The rule goes further than the E-Government Act 1n
protecting personal identifiers, as it applies to paper as well as electronic filings. Paper filings in
most many districts are scanned by the clerk and made part of the electronic case file. As such they
are as available to the public over the internet as are electronic filings, and therefore raise the same
privacy and security concerns when filed with the court.

The rule is derived from and implements the policy adopted by the Judicial Conference in
September 2001 to address the privacy concerns resulting from public access to electronic case files.
See hitp://www.privacy.uscourts.gov/Policy.htm The Judicial Conference policy sets forth seven
general principles:

1. There should be consistent, nationwide policies in federal courts in order to ensure that
similar privacy protections and access presumptions apply regardless of which federal court
is the custodian of a particular case file.

2. Notice of these nationwide policies should be given to all litigants in federal court so that
they will be aware of the fact that materials which they submit in a federal court proceeding
could become available on the Internet.

3. Members of the bar must be educated about the policies and the fact that they must protect
therr clients by carefully examining the documents that they file in federal court for sensitive,
private information and by making the appropriate motions to protect documents from
electronic access when necessary.
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4. Except where otherwise noted, the policies apply to both paper and electronic files.

5. Electronic access to docket sheets through PACERNet and court opinions through court
websites will not be affected by these policies.

6. The availability of case files at the courthouse will not be affected or limited by these
policies.

7. Nothing in these recommendations is intended to create a private right of action or to limit
the application of Rule 11 of the Federal Rules of Civil Procedure.

Including all of the 7 principles here may be too much for the Committee Note. A reference to the
policy, together with the paragraph that comes after the recitation of the principles may be enough.
Also, with the possible changes in access to paper files that may result in some courts due to the
operational guidelines that are being developed in the criminal privacy context, principle 6 may no
longer be accurate in all courts.

The Judicial Conference policy further provides that documents in [civil] case files should
be made available electronically to the same extent they are available at the courthouse, provided that
certain “personal data identifiers” are not included in the public file. Because case files are available
over the internet through PACERNet, they are no longer protected by the “practical obscurity” that
existed when the files were available only at the courthouse. Both the Judicial Conference policy and
this rule take account of this technological development by preventing the widespread dissemination
of personal data identifiers that otherwise would be included in court filings.

Parties should not include sensitive information in any document filed with the court unless
it is necessary and relevant to the case. Parties must remember that any personal information not
otherwise protected will be made available over the internet through PACERNet. Counsel should
notify clients of this fact so that an informed decision may be made on what information is to be
included in a document filed with the court.

Subdivision (b) allows parties to file an unredacted document under seal. This provision is
derived from section 205(c)(3)(iv) of the E-Government Act.

The clerk is not required to review documents filed with the court for compliance with this
rule. The responsibility to redact filings rests with counsel and the parties.
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CAPRA’S RESPONSES TO CACM’S COMMENTS

Katie,

I will send the suggestions to all the reporters for their
respective Committee meetings in the spring. I wanted to give my
observations on the reasoning behind some of the language on which
suggestions were made.

1. The reference to Judicial Conference Policy came from suggestions at
the meeting that from time to time the Judicial conference may wish-- in
the future--to establish certain guidelines in this area. Perhaps a
compromise would be an introductory phrase saying, "ExXcept as
inconsistent with this rule . . . "

2. We agreed at the meeting to leave social security out of the
template. Civil and Appellate will decide how to treat those cases.

3. We do plan to incorporate the reference list "solution" if it is
enacted. I hope that vou will keep me apprised of developments.

4. I thought that it would be helpful to practitioners, at least as a
starting point, to include all of the general principles in the
Committee Note, as they would not be expected to find it elsewhere. I am
not sure what the other reporters think, but that will be a topic of
discussion at their meetings.

5. I thought the language on responsibility of the parties might be
outside the scope of a committee note, as the Standing Committee is
currently looking at it. But again, the other reporters might have a
different view.

Thanks so much for the comments.

Dan Capra

-16-






LEONIDAS RALPH MECHAM ADMINISTRATIVE OFFICE OF THE
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¢ Assucigi g}mLEtﬁ}JR WASHINGTON, D.C. 20544 Rules Committee Support Office
January 6, 2004

MEMORANDUM TO E-GOVERNMENT SUBCOMMITTEE
SUBIECT:  Materials for January 14 Subcommittee Meeting

For your information, I have attached background materials for the E-Government
Subcommittee meeting. The meeting will be held at 8:30 am on Wednesday, January 14, in the
Boardroom at the Hermosa Inn in Scottsdale, Arizona,

Under section 205(c) of the E-Government Act of 2002 (Pub. Law No. 107-347), the
Supreme Court must prescribe rules governing the security and privacy concerns arising from
public access to electronic case records. The E-Government Subcommittee was formed by Judge
David Levi to develop proposed rules for the consideration of the pertinent advisory rules
committees and review by the Standing Rules Committee, in accordance with the Rules Enabling
Act.

In June 1999, several years before the enactment of the E-Government Act of 2002, the
Committee on Court Administration and Case Management (CACM) began a study of privacy
issues regarding public access to electronic case files in appellate, civil, bankruptcy, and criminal
cases. CACM published proposed privacy policies for public comment. It conducted a series of
meetings and public hearings. After extensive work and debate spanning four years, the
committee developed a set of recommendations that were adopted by the Judicial Conference as
the judiciary's electronic-case-files privacy policy.

The attached materials include:

L Five-page staff memorandum from the Committee on Court Administration and
Case Management describing the history of the committee's actions in developing
the present Judicial Conference privacy policy regarding public access to
electronic case files. The memorandum contains six attachments, including: (1) A
chart identifying and summarizing 242 comments submitted on CACM's initial
proposed privacy policy. (2) A list of speakers testifying at the public hearing on
CACM's proposed privacy policy. (3) CACM's report to the Judicial Conference .
recommending adoption of a judiciary-wide privacy policy regarding appellate,
civil, criminal, and bankruptcy case files. (4) A revised proposed model notice of
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REMOTE PUBLIC ACCESS TO ELECTRONIC CRIMINAL CASE RECORDS
A REPORT ON A PILOT PROJECT IN ELEVEN FEDERAL COURTS

THE QUESTION AND A SUMMARY OF FINDINGS

The Question Before the Committee and the Purpose of the Report

The Court Administration and Case Management Committee (Committee) recommended to
the Judicial Conference of the United States in 2001 that the Conference prohibit remote public
access to electronic criminal case files. The Judicial Conference agreed, and agreed that it would
reconsider the policy in two years, during which time the Committes would study the
implications of allowing remote public access. The Committee asked the Federal Judicial Center
(Ceanter) to conduct an evaluation of a pilot project authorizing ten district courts and one circuit
court to make available remote public access to electronic criminal case documents. This report
summarizes the results of that evaluation, with the purpose of providing information to the
Committee as it re-examines the policy prohibiting remote public access to electronic criminal
case files.

Summary of Major Findings

Study Design. The pilot project began in the spring of 2002. Ten district courts and one court of
appeals were granted exemptions to the Judicial Conference policy that “public remote electronic
access to documents in criminal cases should not be available at this time [September 1, 2001].”!
The Committee selected four additional districts to serve as comparison courts for purposes of
this evaluation. These comparison courts had made electronic images available prior to 2001 but
were not granted exemptions by the Judicial Conference to continue allowing remote public
access during the pilot. The Administrative Office (AO) issued a set of operational guidelines for
the pilot courts that specified which documents could not be displayed under any circumstances
and what information was to be redacted from all criminal filings (see the Appendix for the exact
text of the operational guidelines).

The goal of the pilot project evaluation was to generate answers to a set of questions, agreed
to by the Committee, the AO, and Center. The evaluation questions address these areas of
concem: (1) what rules and procedures did the courts promulgate for remote public access; (2)
what advantages and/or disadvantages are there to parties, judges, and court staff of such access;
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and (3) what harm and potential harm of remote public access to criminal case documents d¢id the
Center’s evaluation of the pilot program identify? This report is organized around these
questions.

In addition to harm or potential harm from remote public access, the Committee asked the
Center to study the potential harm posed by online criminal dockets, which contain entries such
as hearings, filings of motions, and issuance of orders for a given criminal case. These entries are
accompanied by descriptions of the éntries, regardless of whether electronic images of
documents are available. The question is whether these descriptions can contain harmful
information. The Committee selected six additional districts to serve as comparison courts for the
supplemental study of docketing information. '

The sources of information for this report are: 1) telephone interviews with chief judges,
clerks of court, federal defenders, CJA panel attorneys and U.S. Attorneys in the eleven pilot
courts and four comparison courts; 2) a survey of district and magistrate judges in the ten pilot
district courts; 3) a study of defense attorney location relative to the federal courthouses in the
ten pilot district courts; and 4) a study of docket sheets in the six additional comparison courts.
Results from U.S. Attorney interviews are reported separately and any information obtained from
U.S. Attorneys is identified as coming from that source. :

Modes of Access. The pilot courts’ most,common means of accessing online case information is
PACER (Public Access to Court Electronic Records). Less common is the use of RACER
(Remote Access to Court Electronic Records).

Court Practices. The actual practices of the pilot courts cannot be easily summarized and
compared, as these practices vary considerably. Most of the pilot courts had allowed remote
public access before the formal pilot program began, ar'ld each court had a different set of
criminal case documents that it made available in electronic form online. The pilot courts that
had offered remote access to criminal case documents before the pilot project sought to conform
their practices to the AQ’s operational guidelines on document availability and redaction, but
with varying results. The variation in the adoption of the operational guidelines is most apparent
when these practices are considered in terms of the number and types of documents the courts
make available via remote public access.

The operational guidelines prohibit remote public access to certain documents such as
pretrial and presentence investigations, Statements of Reasons, and sealed documents. As
respondents in the district courts often noted, the prohibited documents were not made available
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online before the pilot project and, therefore, posed no implementation issues for the pilot district
courts.

The pilot district courts that make a limited subset of other criminal case documents available
online adopted the operational guidelines with few or no reported problems. Respondents in the
district courts with greater numbers of documents available online often reported concemns about
the operational guidelines and the need to balance competing demands of document availability
(to meet the needs of users), document redaction, and monitoring of guideline compliance by
_ filing parties. Several of the courts with more extensive online offerings found that they had to
make changes in their practices to comply with the operational guidelines. These changes
included one or more of the following: changes to document formats, special document scanning
procedures, exemptions to the redaction rules, and removal of certain documents from remote
public access. Virtually every pilot court respondent, however, whether they were judges, clerks,
or defense attorneys, agreed that redaction had to be the responsibility of the filing parties. Aad
they were in agreement as to why: clerks” offices have neither the persongel nor the training and
experience to redact each filed document. '

The Eighth Circuit reported no problems in implementing the operational guidelines.

Local Rules. None of the pilot courts had instituted new local rules for the pilot project at the
time this report was prepared. Some courts had working or advisory groups address the issue of
redaction, with input from the U.S. Attorney’s office and the defense bar. One court, which
makes virtually all unsealed documents available online, turned the task over to its local rales
committee. However, that committee did not reach an agreement on a new rule for document
availability and redaction, and that court has not implemented the operational guidelines. While
this report was being prepared, another of the pilot coutts had proposed an amendment to its
local rules that specified how identifying information in pleadings and other filed documents
would be made available to the court but not to the public. ]

Advantages/Disadvantages to Parties. Interview respondents in the pilot courts reported four
categories of advantages of remote access to parties (and attorneys): access to information; case
tracking; organizational/operational benefits; and general public benefits.

Most interview respondents extolled the advantages of access for attorneys and, to a lesser
extent, for defendants and the general public. When asked about possibie advantages to the
public of remote access, the most common response was that it created or reinforced the concept
of the courts as an open, public institution. This response came from chief judges, clerks, and
defense attorneys. Respondents reported few disadvantages of remote public access. The only
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disadvantage reported by mare than one respondent was the potential misuse of criminal case
documents, in the form of identity theft or the identification of cooperating defendants.

Advantages/Disadvantages to Judges and Staff. Respondents reported four categories of
advantages to judges and court staff:

e savings of time and money;

e remote access by judges;

e organizational benefits (separate from time and money savings); and
o highlighting of the open and public nature _of the court.

Respondents described few disadvantages to the court, Those mentioned fall into three
categories:
o the court must take on a gate-keeping function, deciding which documents are available
via remote public access;

s the organizational burden of scanning documents and ensuring that only selected
documents are available to the public; and

» loss of control over publicly available documents and the information therein.

Sealed Documents. When asked if requests by government or defense attorneys in the pilot
courts to seal documents might increase, to prevent docurnent availability via remote access,
most respondents were not concemed that it would become a widespread practice. Several
defense attorneys said that they rely on judges to make reasonable decisions about requests to
seal any portion of a case or the entire case.

Y

Harm. For the period of the pilot project, interview respondents reported no instances of harm
resulting from remote public access in any of the pilot courts.?

The majority of the pilot courts and all of the comparison courts made criminal case
documents available through remote public access prior to September 2001. For the period
before the pilot project, interview respondents reported no verifiable instances of harm resulting
from remote public access in any of the pilot court or comparison courts. A CJA Panel attorney
in a comparison court reported a threat to a client who was cooperating with the government.

2 During the pilot project there was a case of alleged identity theft filed in federal court in the Middle District of
Florida, a non-pilot cotrt, The defendants targeted prominent and wealthy individuals who had been charged with
crimes in federal court, used the Internet and publicly available federal court records to gather identifying
information about these individuals, and with that mformatlon, established credit cards and lines of credit.
According to investigators, the case does not involve the misuse of documents available via remote public access.
The defendants allegediy used PACER to track the progress of their victims’ criminal cases, but obtained by mail
copies of documents filed in federal courts around the country.
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However, the source of the information behind the threat could not be traced directly to remote
public access to online documents. The information could have been obtained from other sources
that include co-defendants, the online docket (without accessing criminal case documents) and
the paper file kept in the clerk’s office. This was the only reported incident in any of the
comparison courts.

U.S. Attorney Interviews. The views of the U.S. Department of Justice (DOJ) on remote public
access are contained in the Departmeént’s formal comment to the AQ on privacy and public
access to electronic case files as to public access to electronic criminal case files® DOJ urges the
Judicial Conference to consider during its policy deliberations the potential for harm to
individuals or to criminal investigations and prosecutions of widespread public dissemination of
criminal case information. Our interviews of U.S. Attorneys or their designees revealed no
specific instances of harm to individuals, such as cooperating defendants, from remote public
access nor did they report problems with investigations or prosecutions, but the pilot district
courts are a small sample of all 94 districts, whose experiences may not be representative of
what would happen across all federal districts.

Survey Results. The survey results confirmed many of the findings of the interviews. The district
and magistrate judges we surveyed saw more advantages than disadvantages to allowing remote
public access to criminal case files. This was especially the case with judges who used remote
access to electronic criminal case files. When judges were asked about restrictions on access to
criminal case documents, 57 percent of the district judges and 56 percent of the magistrate judges
responded that there should be unlimited remote public access to criminal case documents
(excluding sealed documents). Only 4 percent of the district judges and 6 percent of the
magistrate judges responded that there should be no public access. The judges were asked
whether, to their knowledge, any harm had resulted from remote public access in their district.
The response was 100 percent no.

THE REPORT: STUDY CONTEXT AND DESIGN

Context

At its September 2001 meeting, the Judicial Conference adopted recommendations by the
Committee concerning remote public access to electronic civil, criminal, bankruptcy and

ius. Department of Justice, Comments Regarding the Privacy and Security Implications of Public At;cess to
Electronic Case Files, February 2001.
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appellate case files. With regard to criminal case files, the Judicial Conference adopted this
recommendation:*

Public remote electronic access to documents in criminal cases should not be available at this
time, with the understanding that the policy will be reexamined w1thm two years of adoption
by the Judicial Conference.

At its March 2002 meeting, the Judicial Conference endorsed a recommendation by the
Committee to create a pilot project to study the impact of remote public access to electronic
criminal case files. The Center conducted the evaluation of the first year of the pilot project, May
2002 to March 2003), under the guidance of the Committee’s Subcommittee on Privacy Policy
Implementation.

The evaluation was designed to answer five general questions.

1. Description of Court Practices. What kinds of documents and information are the
courts making available electronically?

2. Rules. What rules and procedures have the courts promulgated?

3. Party Advantages/Disadvantages. What is the utility of remote public access and
electronic filing to parties in criminal cases?

4
4, Judge and Staff Advantages/Disadvantages. What effect does a policy that limits
public access have on judges and court staff?

5. Harm. Has anyone becn harmed or threatencd with harm because of information
contained in case documents that were obtained through remote public access?

The pilot courts were asked by the AO to implement operational guidelines, which specified
that certain documents and certain information could not be made available via remote public
access. Consequently, the rules and procedures implemented by the courts largely concern which
documents and information are made available and how these restrictions are effected.
Therefore, the first two questions will be answered together.

Study Design

The study has four parts that will help answer the evaluation questions: interviews with chief
judges, clerks of court, federal defenders, CJA panel attorneys, and U.S. Attomeys in the pilot
courts and a set of comparison courts; a survey of district and magistrate judges in the pilot

3

*ICUS, supra note 1.
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district courts; a study of defense attorney location relative to the federal courthouse in the pilot
district courts; and a study of docket information in a second set of comparison courts. This
section describes the pilot and comparison courts and the purposes and data sources for these
parts of the study.

Selection of Courts. To answer the study questions, the Committee selected three categories of
courts. These categories of courts represent a range of experiences with public access and
include courts that are currently making case documents available electronically to the public as
well as courts that did so before September 2001. The courts in each category are listed in

Table 1. The first category, the Pilot Courts, consists of ten district courts and one court of
appeals, to all of which the Judicial Conference granted an exemption to the policy prohibiting
remote public access to electronic images of criminal case documents. Nine of the district courts
offered remote public access to criminal case documents before September 2001, and as a result
have considerable experience with such access. Therefore, these courts can speak to many of the
study questions and speak more authoritatively than other courts about the impact of permitting
remote public access. Two other courts were added to the list: the District of the District of
Columbia and the Eighth Circuit. At the time of the Committee’s recommendation, the District
of the District of Columbia planned to begin making documents available online and the court of
appeals made briefs available online in electronic form before September 2001.

The second category of courts in Table 1 displayed electronic images of criminal case
documents prior to September 2001, but were not granted an exemption to the Judicial
Conference policy (Comparison Courts, Group I). These courts have prior experience with
electronic public access and therefore can speak to many of the study questions. These courts can
also speak about the impact of not permitting remote pyblic access to criminal case decuments.
The third category in Table 1 consists of courts that have never made criminal case documents
available online to the public (Comparison Courts, Group IT). We used this third set of courts for
a study of online criminal dockets (see below). '



Remote Public Access to Electronic Criminal Case Documents: A Report on a Pilot Project in Eleven Federal Courts

Table 1
Comparison Courts Comparison Courts
Pilot Courts Group I Group 1T
S.D. Cal. S.D. Iowa D. Colo.
D.D.C W.D.N.C. M.D. Fla.
S.D. Fla. W.D. Okla. S.D.N.Y.
S.D. Ga. . D.Vt M.D. Temn.
D. Idaho W.D. Va.,
ND. I W.D. Wisc,
D. Mass. ’
N.D. Okla.
D. Utah
S.D. W.Va,
Eighth Circuit

Interviews. Between September 2002 and April 2003, Center staff conducted interviews in the
pilot courts and Group I of the comparison courts. In the pilot courts, the chief judges and clerks
of court were interviewed at the beginning of the study and at the end of the study to inquire
about changes in court policies or procedures since the first interview. In the pilot district courts,
federal defenders® or assistant federal defenders, CJA panel attorneys, and U.S. Attorneys or
their designees were interviewed once. In the Group I comparison courts, chief judges, clerks of
court, and federal defenders were intcrviewed once.

For various reasons, not all of these individuals weré interviewed in every pilot court, For
example, in six of the ten pilot courts and the court of appeals, the chief judge chose not to be
interviewed, deferring to the clerk instead. One of the pilot courts does not have a federal
defender; the CJA panel attorney representative was interviewed instead. The District of the
District of Columbia has not yet implemented the pilot project because of the time and resources
required to do so. This court did not have remote public access before September 2001 and, after
the pilot project began, devoted its resources to the implementation of the Case Management and
Electronic Case Filing System (CM/ECF). As a result, only the chief judge of the District of the
District of Columbia was interviewed; no other interviews were conducted in that district.

% Several of the pilot district courts have Community Defenders. For purposes of this report, the terms “federal
defender” and “defender” will refer to Community Defenders as weil as Federal Defenders.
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Finally, interviews could not be scheduled with two of the remaining nine U.S. Attorneys by the
time this report was prepared.

The interviews dealt with the questions listed earlier: harm, advantages and/or disadvantages
to parties, judges, court staff, and the public, court practices, and rules. Respondents were also
asked about document availability and redaction and the operational guidelines. A basic set of
questions was asked of all respondents, with more in-depth questions tailored to the respondent.
For example, chief judges and clerks were asked about court practices and rules; attorneys were
asked about their everyday use of remote access. In addition, the interviews in the Group I
comparison courts included questions about the impact of ending remote public access to
electronic criminal case documents at the conclusion of the pilot study.

Filot Court Survey. The Center sent a questionnaire to 62 magistrate judges and 133 district
judges in the ten pilot district courts. The questions dealt with a subset of the issues covered in
the interviews, with a focus on advantages and disadvantages of remote public access, document
availability, and redaction. Questionnaires were returned by 32 of the 62 magistrate judges (52
percent) and 64 of the 133 district judges (48 percent). The range of responses from both groups
was substantial and we are confident that they are representative of the views of magistrate and
district court judges in the pilot courts.

Distance of Attorney Offices from the Federal Courthouse. To better gauge the advantages of
remote access to parties, a study was conducted of defense attorneys in a sample of criminal
cases filed in the ten pilot district courts during fiscal year 2001. The purpose was to obtain
information about: 1) the proportion of cases in which the defense attorney is a private attorney
(as opposed to a federal defender), and 2) the location of defense attorneys’ offices relative to the
federal courthouse, Federal defenders are typically loci{ed in or near the federal courthouse,
whereas private attorneys may or may not be located in the same city as the courthouse. Remote
access to electronic criminal case files is likely to be of greater value to attorneys who do not
have easy access to the federal courthouse.

Criminal Docket Sheets. The electronic docket, which is publicly available regardless of whether
electronic criminal case documents are available, contains a significant amount of information
and entries about a criminal case: initial charges, pretrial release status, final charges, trial
information, plea, sentence disposition, and other information. We were especially interested in
determining whether there is information in the docket that is potentially harmful, whether to
defendants, victims, witnesses, or 3™ parties. The interviews addressed this question, but to
supplement the interview data, we undertook a modest analysis of docketing information in the
Group II Comparison Courts (see Table 1). Docket sheets were downloaded for a random sample
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of 100 cases filed in fiscal year 2001 from each of these six comparison courts. Qur examination
of the docketed information was guided by information we obtained during the interviews about
potentially harmful docket entries.

FINDINGS FROM THE PILOT COURTS

The majority of findings reported in this section come from the interviews with chief judges,
clerks, federal defenders and assistant federal defenders, and CJA panel attorneys. As a reporting
convention, the term federal defender will refer to both federal defenders and assistant federal
defenders,® and defense attorney will refer to both federal defenders and CJA panel attorneys. In
general, interview results will not be reported in terms of the numbers or proportions of
respondents expressing a view or reporting a piece of information. The number of interviews is
too small to give meaning to frequencies, proportions, or percentages. Results from U.S.
Attorney interviews are reported separately and any information obtained from U.S. Attorneys is
identified as coming from that source.

The Pilot Courts

As context for the discussion of findings, Table 2 gives some information about the pilot
district courts. This informatton is taken from tables published in Judicial Business of the United
States Courts.” Note that the range of criminal filings is quite large, from less than 200 to almost
4,000 criminal filings per year.

§ See Footnote 5.
7 Judicial Business of the United States Courts, 2001 Annual Report of the Director.
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TABLE 2
2001 FILINGS IN THE PILOT DISTRICTS
Authorized  Criminal Civil
District Judgeships __ Filings" Filings®
SD. Cal 8 3,853 2,618
D.D.C 15 464 2,958
S.D.Fla. 17 1,841 8,961
S.D. Ga. 3 418 1,128
D. Idaho 2 161 697
N.D. I 2 647 10,340
D. Mass. 13 403 2,384
N.D. Okla. 35 121 1,001
D. Utah 5 745 1,158
S.D. W.Va, 5 235 1,253
*Table X-1A
® Table D-1
* Table C-3
Court Practices and Rules

The pilot project began in May 2002 when the pilot courts were sent the AO’s operational
guidelines on document availability and redaction (see Appendix). Upon receipt of the
guidelines, the courts were authorized to allow remote public access to criminal case documents.
Six of the eleven pilot courts had never stopped remote public access to criminal case
documents. Four of the remaining five courts re-established remote public access (one of these
courts had implemented remote access for the U.S. attorney’s and federal defender’s offices after
September 2001). The remaining court, the District of the District of Columbia, has not yet
implemented the pilot project because of the time and resources required to do so. This court did
not have remote public access before September 2001 and, after the pilot project began, devoted
its resources to the implementation of the Case Management and Electronic Case Filing System
(CM/ECF). Therefore, this court is not included in the interview results reported here. The court
is included in the results of the survey and the attorney distance study.

Mode of Access. The most common means of accessing online case information is PACER.
PACER is an electronic public access service available in most federal courts, It allows a user to
request information about a particular individual or case in the participating districts. It is
supported through the PACER Service Center, the judiciary's centralized registration, billing,

11
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and technical support center. Members of the public can register online for PACER accounts by
providing their name, address, phone number, and e-mail address. Users are billed for their
usage. The individual courts maintain their own PACER databases.

Nine of the ten pilot courts with access to criminal case documents use PACER, although in
three of these courts criminal case documents are accessible only through RACER, an altemative
system for requesting case information. RACER does not have a centralized system and can be
set up so that it either does or does not require an ID and password. The tenth court uses RACER
exclusively.

Court Practices. The guidelines prohibit remote public access to certain documents such as
pretrial and presentence investigations, Statements of Reasons, and sealed documents (see the
Appendix for a complete list of documents). The guidelines also require the redaction of certain
information from all criminal filings: Social Security Numbers, financial account numbers, dates
of birth, names of minor children, and home addresses. Redaction is the responsibility of the
filing parties, with the possibility of sanctions by the court for failure to comply.

The Eighth Circuit reported no problems implementing the operational guidelines. Attorneys
are sent a notice with the guideline information on redaction when a case is docketed. That
notice also instructs attorneys not to include Presentence Reports and Statements of Reasons in
their briefs. :

The pilot district courts described varied experiences implementing the operational
guidelines. As respondents often noted, the prohibited documents were not made available online
before the pilot project and, therefore, posed no implementation issues for the pilot courts.
However, the redaction requirements produced a vzmrietyr of experiences among the pilot district
courts, Several courts reported no problems implementing the redaction requirements. Several
other courts described significant problems that had to be resolved before and after the guidelines
were put into effect. A chief judge in one pilot district described the redaction requirements as a
“disaster” when applied to certain types of pretrial documents (e.g., bail surety documentation)
that, of necessity, contain identifying information on the list of information to be redacted. A
clerk in another pilot district said that he would have opposed participation in the pilot project
had he known about the redaction requirements beforehand. Another pilot district could not
reach an agreement about a local rule for redaction and, consequently, never implemented that
portion of the operational guidelines. From the beginning of the pilot project to the time this
report was prepared, there has been no redaction of documents filed in and available via remote
public access from this court. .

12
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Based on the interviews and examination of the courts’ online dockets, much of the variation
in implementation experiences seems to be associated with the number and variety of criminal
case documents the district courts make available online, The courts that offer more criminal
case documents online tended to report more issues with implementation than did the courts with
fewer types of documents available. If there was an effect of the number or variety of documents
on the implementation, it may have been enhanced by the fact that document availability was
also associated with the number of criminal filings. Courts with larger numbers of filings also
tended to offer more documents online. However, any associations should be viewed cautiously
in a sample of nine district courts.

There is no typical list of criminal case documents available online among the pilot district
courts. At a minimum, a pilot district court might have indictments, informations, motions,
orders, and the Judgment and Commitment Order (less the Statement of Reasons). The districts

t offer more documents online have, in addition to those cited above, one or more of the
following: warrants, supporting documents for bond applications, magistrate information sheets,
financial affidavits, petitions in supervised release violation cases, sentencing memoranda, plea
agreements, and transcripts. Many of these documents contain information that the operational
guidelines require be redacted.

One of the pilot district courts makes every unsealed document publicly available online
(except transcripts and documents on the prohibited list). The clerk of this court stated that
attorneys rely heavily on the availability of these documents in the course of their work, This
court proposed a local rule for redaction, but the local rules committee could not come to an
agreement on the rule. A member of the local rules committee was specific in stating that the
U.S. attorney’s office did not want to redact any of its fjlings and sought exemptions to any
redaction requirements. The committee could not reach agreement and the redaction portion of
the operational guidelines had not been implemented at the time this report was prepared.

Ancther court established a working group to implement the operational guidelines; the
group included representatives from the U.S. attorney’s office, the federal defender’s office, and
the local defense bar. This court also has an extensive list of documents available to the public
online. The clerk of this court described PACER as a “workhorse™ and an important factor in
keeping their high volume of criminal cases moving. The court had issued a general order at the
beginning of the pilot project that was modeled on the operational guidelines. Based on the
working group’s efforts, a revised general order was issued, adding a number of documents to
the prohibited list that it decided could not be redacted easily.

A )
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Somewhere in the middle of these varied experiences is the pilot district that has taken a
measured approach to making documents available online. Although it does extensive scanning
of documents for intemal use, only indictments, informations, and orders are publicly avatlable
on the court’s web site. A working group, with representatives from the U.S. Attormey’s office
and the local bar, has met to make decisions about which documents to make available. But,
according to the clerk, they have moved slowly, and intentionally so.

Several districts had a more specific implementation matter: 18 USC § 3612(b)(1)(A)
requires that a “judgment or order imposing, modifying, or remitting a fine or restitution order of
more than $100 shall include the name, social security account number, and residence address of
the defendant.” Several courts interpreted this statute as a prohibition on redacting Judgment and
Commitment Orders. This interpretation led to various solutions. One district simply blocked the
social security number and date of birth with opaque tape before scanning the documents.
Ancther district moved these identifiers to the Statement of Reascns, This same district was alse
concerned about the identifiers in the petition filed in supervised release violation cases. The
clerk did not want to produce two versions of the petition (or of the Judgment and Commitment
Order)—redacted and unredacted—and these petitions are now filed under seal. A third district
decided to not make Judgment and Commitment Orders available online.

Compliance and Monitoring. The operational guidelines put the responsibility for redaction of
criminal filings on the filing parties. Based on the guideline’s recommended language for notice
to the bar of the pilot project and its redaction requirements (see Appendix), the courts were not
obligated to check each document for compliance. In fact, one clerk read the guidelines to mean
that the court was not obligated to do anything different than what it had been doing. Apart from
the district courts’ redaction of internally-generated criminal case documents, the courts did not
seem to monitor compliance, or monitor it closely. Several clerks expressed the concern that the
volume of documents processed by their courts made monitoring difficult, particularly
monitoring of private defense attorneys unfamiliar with the redaction requirements. At the same
time, defense attorneys in several districts reported receiving assurances from their respective
courts that they would not be sanctioned for inadvertent failures to redact.

Advantages and Disadvantages to Parties

In the interviews, most respondents extolled the advantages of access for attorneys and, to a
lesser extent, for defendants and the general public. Defense attorneys were generally very
positive about the benefits to them and their staffs of remote access. The advantages cited in the
interviews can be grouped generally into four categories: access to information; caseitracking;
organizational/operational benefits; and general public benefits.

14
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Access to information. Remote access provides immediate, remote, and simultaneous access to
case information and documents, 24 hours a day. In other words, attorneys can access case
documents from their offices, any time of the day, regardless of who else might be accessing the
documents. Everything—the docket and filed documents—is in one place (depending on the
documents a court makes available online). And access to all of the filed cases creates a research
tool for attorneys (as well as for law students and academics). These were the most common
responses, and they came from judges, clerks, and attorneys. Several respondents noted that this
is a form of equal access that helps “level the playing field” for defense attorneys who might be
located some distance from the court and for whom trips to the clerk’s office could be
burdensome.

Case tracking. With remote access, attorneys, defendants, defendants’ families, and other
members of the public can track cases. U.S. attorneys and defense attomeys can check for new
filings in their cases, without waiting for documents to be sent to them by the court or by
opposing counsel.

Organizational/Operational Benefits. Attorneys can print documents as they are needed or, if
documents are not available online, they can determine which documents to request from the
clerk’s office. Federal defenders can use online charging documents to assign cases in their
offices. In response to questions, the clerk’s office can direct the media to cases online for more
information. '

General Public. When asked about possible advantages to the public of remote access, the most
common response was that it created or reinforced the concept of the courts as an open, public
institution. This response came from every type of respondent: chief judges, clerks, and defense
attorneys. In fact, this served as the basis for many resp‘éndcnts to state that there should be
remote public access to all or most unsealed documents and that as little redaction as possible

should take place.

The chief judges, clerks, and defense attorneys cited few disadvantages of remote public
access to attomeys, defendants, or to the general public. The only disadvantage cited more than
once was harm caused by misuse of documents or the information therein (e.g., identity theft).
The most commonly cited concern was identity theft, followed by the identification of and
possible harm to cooperating defendants, informants, witnesses, or victims. In a typical criminal
case, identifying information about a defendant might be scattered throughout the range of filed
documents—indictments and informations, documents in support of bond applications, financial
affidavits, and Judgment and Commitment Orders contain or may contain identifying,
mformation such as social security numbers, financial account numbers, dates of birth, and home

15



Remote Public Access to Electronic Criminal Case Documents: A Report on a Pilot Project in Eleven Federal Courts

addresses. As a counterpoint, several respondents stated that criminal defendants do not represent
good targets for identity thieves (but see footnote 2). As for cooperating defendants, some
respondents were skeptical that documents posed much of a threat. Several respondents said that
they assume a defendant is cooperating if a case does not go to trial. One defense attorney said
that information about cooperation “gets around the street” and that the last place anyone would
look for it is online.

Other disadvantages, each reported by no more than one respondent, are:
® easy access by jurors or witnesses to criminal case documents;

e remote access requires a certain level of technology—a computer, Internet service, and a
PACER account-—that may be beyond the reach of some individuals; and

¢ inconsistency within and between districts as to the number and types of documents
available—remote public access is no guarantee that certain documents and information
are avzilable in this format,

Advantages and Disadvantages to Judges and Court Staff

Only chief judges and clerks of court in the eleven pilot courts were asked about advantages
and disadvantages to judges and court staff. They reported advantages that can be grouped into
four categories: savings of time and money; remote access by judges; organizational benefits
(separate from time and money savings); and enhancements to the public nature of the court.

Savings. Most of the chief judges and clerks discussed the time and money savings to the court
of remote public access. These savings stem from the fact that staff spend less time pulling files,
making copies of documents, and answering questions. One clerk did point out that these savings
are assumed to occur; no empirical assessment of the savings in time and money has been made.

Remote Access by Judges. With remote public access, judges have access to information and
documents from their cases regardless of location. If a judge travels to another place of holding
court, docket and case file information are still readily available. Remote access is particularly
valuable for court of appeals judges, who are located throughout their respective circuits.

Organizationg! Benefits. Respondents cited several organizational benefits apart from savings of
time and money: less traffic in the clerk’s office; errors are more likely to be detected, and
detected earlier because attorneys and others have fast and ready access to documents; the media
and the general public can be referred to the online docket for answers to questions; scanning of
documents facilitates fax notification of attorneys of newly filed documents; and the use of a
new technology positions the court to take advantage of future technological changes,
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Public Nature of the Court. Many of the chief judges and clerks cited this as an advantage of
remote public access. The courts are a public institution, and ready access to information
highlights and reinforces that quality.

The chief judges and clerks of court identified few disadvantages to the court of remote
public access. Those reported were of three types generally: gate keeping function;
organizational; and loss of control over information. Several respondents reported that there were
no disadvantages to judges nor to the court of remote public access.

Gate keeping. Remote public access forces the court to make decisions about which documents
and what information in those documents the public can and cannot view online.

Organizational. Remote public access requires extra work by the clerk’s office, scanning
documents and ensuring that the correct documents are made available (i.e., ensuring that sealed
documents are not inadvertently made available).

Loss of Control. Once documents are available online, the court no longer has any control over
who views them, nor the uses to which they are put.

Harm Resulting From Remote Public Access

The majority of the pilot courts had made documents available online prior to September
2001. These documents were also made available as part of the pilot project, however, the pilot
courts were not required to redact the pre-September 2001 documents for the pilot project. These
unredacted documents were accessible alongside the redacted documents filed under the
operational guidelines of the pilot project. There were exceptions as several courts prohibited
access to documents filed during the pilot project that cpuld not be easily redacted (e.g., bond
documents, Judgment and Commitment Orders) and, in one district, extended that prohibition to
these documents filed before the pilot project. In the majority of pilot districts the documents
filed prior to the pilot courts’ implementation of the operational guidelines constitute a higher
Ievel of risk than do those filed afterwards. Consequently, the availability of both redacted and
unredacted documents tests the efficacy of the redaction requirements in the operational
guidelines.

For the period of the pilot project, there were no reports of misuse of criminal case
documents, nor were there any reports of harm stemming from the availability of these
documents via remote public access.

A CJA panel attorney in a Group I comparison court reported threats to a client who had
cooperated with the government. However, the source of the information behind the threats

17



Remote Pubhe Access to Electronic Criminal Case Documents: A Report on a Pilot Project in Eleven Federal Courts

could not be traced directly to online documents (which would have been available in that
district before September 2001). The information about this defendant’s cooperation could have
been obtained from a number of sources that include co-defendants, the online criminal docket
(without accessing criminal case documents) and the paper file kept in the clerk’s office.
Otherwise, for the period prior to the beginning of the pilot projects, there were no documented
instances of misuse of online documents nor of harm stemming from their availability online in
any of the pilot or comparison courts.

U.S. Attorney Interviews

The views of the U.S. Department of Justice (DOT) on remote public access are contained in
the Department’s formal comment to the AO on privacy and pu‘t;lic access to electronic case files
as to public access to electronic criminal case files® DOJ urges the Judicial Conference to
consider during its policy deliberations the potential for harm to individuals or to criminal
investigations and prosscutions of widespread public dissemination of criminal case information.
Our interviews of U.S. Attorneys or their designees revealed no specific instances of harm to
individuals, such as cooperating defendants, from remote public access nor did they report
problems with investigations or prosecutions, but the pilot district courts are a small sample of all
94 districts, whose experiences may not be representative of what would happen across all
federal districts.

i

Document Availability and Redaction

The Operational Guidelines. All respondents were asked about the document availability and
redaction portions of the operational guidelines. With a few exceptions, respondents agreed with
the list of prohibited documents. This result should not surprise, since the documents prohibited
by the operational guidelines are treated by the courts as if they were sealed documents. In other
words, these documents are not available to the public, even in the clerk’s office. The lone
exception is the pilot district court that makes Statements of Reasons available to the public.
Respondents in that district thought that the Statement of Reasons should not be on the
prohibited list. Otherwise, if respondents in the pilot courts proposed changes to the prohibited
list, it was to add documents. Proposed additions to the list include: sentencing memoranda by
defense attorneys, documents with mental or physical health information, financial statements,
CJA vouchers, pretrial diversion information, any document involving departures, grand jury
target letters, witness lists, and trial memoranda.

} U.S. Department of Justice, Comments Regarding the Privacy and Security Implications of Public Ar::cess to
Electronic Case Files, February 2001.
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Similarly, most respondents agreed with the list of information to be redacted. Only one
respondent, a defense attorney, suggested an addition to that list. This respondent would like to
see the entire social security number redacted rather than just the first seven digits. Finally,
virtually every respondent, whether they were judges, clerks, or attorneys, agreed that redaction
had to be the responsibility of the filing parties. And they were in agreement as to why: the
clerk’s office does not have the personnel nor the training and experience to redact each filed
document. Only the parties will be able to redact reliably the documents they file with the court.

Sealed Documents. Many respondent, especially the attomeys, brought up the issue of sealed
documents. Most of the defense attorneys said that, if they were concerned about a document or
the information therein, they would request that the document be sealed. When asked if requests
by government and/or defense attorneys in the pilot courts to seal documents might increase, to
counter document availability via remote access, most respondents were not concerned that it
would become a widespread practice. Several defense attorneys said that they rely on judges io
make reasonable decisions about the need to seal any portion of a case or the entire case.

FINDINGS FROM THE GROUP 1 COMPARISON COURTS

The four districts in comparison Group I (see Table 1 above) were selected because they had
had remote public access before Septcm‘ber 2001, for varying lengths of time, but these courts
did not receive exemptions to continue that access as part of the pilot project. The chief judges,
clerks, and federal defenders in these districts were interviewed after the pilot project had been in
operation for approximately eight months. Since these courts were not participating in the pilot
project, there was no need for multiple interviews nor for interviews at the beginning of the pilot
project. R

Access

These courts ended remote public access to criminal case documents when the Judicial
Conference approved the policy prohibiting such access. However, three of the four courts
developed alternative systems, through PACER or RACER, to allow the U.S. attorneys, federal
defenders, and private defense attoreys to access online the documents for their cases. In these
districts, the chief judges and clerks reported no complaints or issnes resulting from the end of
public access. The fourth district did not develop such a system. The clerk of court in that district
reported that the U.S. Attorney’s office complained about the lack of access and the federal
defender reported that the lack of remote access to documents was an inconvenience.

T
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Findings

The interviews with respondents in the comparison courts echoed those reported in the pilot
courts. Respondents reported the same types of advantages and disadvantages of remote public
access and the same range of views on document availability and redaction. This is not a
surprising result since these courts have some history of remote access. If there was one
difference that stood out, it was more ambivalence toward unrestricted remote public access,
defined as no restriction on who can'have remote public access. Almost half of the respondents
were either undecided about unrestricted access or favored access limited to parties. The
remainder were in favor of unrestricted remote public access.

SURVEY RESULTS IN THE PILOT COURTS

Advantages and Disadvantages

The mail survey of judges included questions about the advantages and disadvantages of
remote public access. Judges were presented with separate lists of advantages and disadvantages
and asked, for each item in each list, whether they agreed that it was an advantage or
disadvantage, respectively. The lists were drawn from the interviews with chief judges, clerks,
federal defenders, and CJA panel attorneys. Figure 1 contains a chart of the percentages of
magistrate and district judges, separately, who agreed that each item was an advantage. There is
one item missing from the chart. Since no judge agreed that there were no advantages, it is
omitted from the chart.

The chart in Figure 1 (see below) shows high rates of agreement with the potential of remote
public access. The percentages for district judges range from 82 percent for “attorneys can track
cases” to 48 percent for “saves case preparation time.” The percentages for magistrate judges
tend to be lower, ranging from 88 percent for “attorneys can track cases” to 38 percent for
“creates a spirit of public openness.” When asked whether they access documents online, 73
percent of the judges reported doing it occasionally or regularly. Figure 2 lists the same
advantages, but excludes district and magistrate judges who never use remote access. The
percentages increase in virtually every category: judges who use remote access are more likely to
see advantages to parties, the clerk’s office, the court, and to themselves than judges who never
use remote access to criminal case documents.
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Figure 1
Advantages of Online Public Access
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Although high proportions of judges see advantages in remote public access, the chart in
Figure 3 shows fewer judges think there are potential disadvantages of remote public access. In
Figure 3, the high and low categories are the same for magistrate and district judges: 56 percent
and 55 percent for “jurors can access cases,” respectively, and 41 percent and 29 percent for
“potential of identity theft,” respectively. Whereas no judges said there were no advantages of
remote access, 21 percent of the magistrate judges and 15 percent of the district judges said there
were no disadvantages to remote access. Figure 4 lists the same disadvantages, but for judges
who use remote access. The results are more mixed than for advantages, but internally
consistent. Judges with remote access are as or slightly more likely to see its risks, and therefore
more likely to view danger to cooperating defendants and 3™ parties and identity theft as
disadvantages. In the other categories of potential disadvantages, judges with remote access are
as or less likely to see these as disadvantages.

Figure 3
Disadvantages of Online Public Access
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Figure 4
Disadvantages of Online Public Access
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Document Availability and Redaction

Judges were asked about the operational guidelines for the pilot project, specifically whether
they agreed with list of criminal documents prohibited from remote access and the list of
information to be redacted from criminal documents ﬁle;i with the court. With respect to the
documents, 83 percent of the district judges and 88 pcrcent of the magistrate judges agreed with
the list. Judges were given an opportunity to name the documents that they would remove from
that list; thirteen judges responded and each named the Statement of Reasons in the Judgment
and Commitment Order. Seven of these responses were from judges in the pilot district that
makes Statements of Reasons available online.

With respect to redacted information, 97 percent of the district judges and 100 percent of the
magistrate judges agreed with the list. One judge suggested that “information ... material to a
Judicial decision” should be exempted from redaction.

When district judges were asked if there were other documents that should be prohibited or
information redacted, 27 percent said additional documents should be prohibited and 9 percent
said additional information should be redacted. The figures for magistrate judges are 30 percent
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and 21 percent, respectively. When asked which documents they would add to the prohibited list,
judges gave a variety of responses that ranged from the very general (“any doc[ument] that
would endanger the safety or health of others™) to the very specific (“motions to seal”), but with
no pattern. There was a similar variety of unpatterned responses as to what additional
information should be redacted.

Restrictions on Remote Accegs

When judges were asked about restrictions on access to criminal case documents, 57 percent
of the district judges and 56 percent of the magistrate judges responded that there should be
unrestricted remote public access to criminal case documents (excluding sealed documents).
Only 4 percent of the district judges and 6 percent of the magistrate judges responded that there
should be no public access. Of the remaining judges, 19 percent of the district judges and 24
percent of the magistrate judges indicated that access should be restricted to parties and their
attoraeys.

Harm

The judges were asked whether, to their knowledge, any harm had resulted from remote
public access in their districts. The response was 100 percent no.

1

ATTORNEY LOCATION IN RELATION TO THE FEDERAL COURTHOUSE

To supplement the interview and survey data, a study was conducted of the location of
defense attorneys, both federal defenders and private attomeys, relative to the courthouses in
their respective districts. The purpose was to determine whether, based on their distance from the
court and the clerk’s office, remote access to criminal éase documents presented a real
advantage. Distance to the courthouse was measured by the attorneys’ postal Zip Codes, which
provides a proximate distance.

Samples of 110 cases were drawn from each of the ten pilot districts. Cases for which
addresses were not available were eliminated from the sample, as were a small numbers of cases
represented by both federal defenders and private attorneys. If more than one private attorney
was listed on the docket, only the first attorney was used. Table 3 contains information about the
distribution of the sampled cases for federal defenders and private attorneys.’

% The data in Table 3 were weighted to adjust for the fact that a fixed size rather than proportionate size sample was
drawn from each district.
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Table 3
Attorney Distance to the Courthouse

Distance to the Courthouse (in Miles)

Attomey N Median 75% Percentile 90" Percentile
Federal Defender 382 0.5 0.7 59.3
Private Attorney 649 : 1.1 16.0 522

The median value reported in Table 3 is the mid-point of the distribution of distances to the
courthouse—half of the distances are below that value. The 75® and 90% percentiles are similar
measures of the distribution of distances—75 percent and 90 percent of the distances are below
their respective percentile values. The results show, first, that private attorneys represent more
cases than federal defenders. One of the pilot districts—the Southem District of Georgia—has no
federal defender; private attorneys represent all cases in this district. If this district is removed
from that total, private attorneys still outnumber federal defenders. Second, in the majority of
cases, the attorneys are within about one mile of the courthouse. In 75 percent of the cases with a
federal defender, that attorney is still located within one mile. But in 75 percent of the cases with
a private attorney, the attorney is located within 16 miles of the courthouse. Alternatively, in 25
percent of the cases in their respective categories, federal defenders are located .7 miles or more
from the courthouse and private attorneys are located 16 miles or more from the courthouse,

One conclusion to be drawn from this analysis is that the vast majority of defense attorneys
are local. Another conclusion is that, given the distances involved, private attorneys can benefit
more from remote public access than federal defenders. They are located farther from the
courthouse and therefore do not necessarily have ready access to the clerk’s office. In the
interviews, one federal defender stated that private attorneys gain the most from remote access,
for this reason. Two other federal defenders reported that their offices were not in the
courthouse, albeit nearby, and that remote access compensated for their more remote location.

FINDINGS FROM THE STUDY OF DOCKET INFORMATION

The final question on which we focused was whether information on the docket sheets could
pose a risk to defendants, witnesses, victims, or athers, regardless of which criminal case
documents are available via remote access. All respondents were asked during the interview
about this possibility. The interview information was used to guide a study of this potential risk.
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The data source for this study was a sample of docket sheets from the Group II comparison
courts.

When asked about the possibility that docket information posed any sort of risk, no interview
respondent could name any possibilities except the identification of cooperating defendants.
When asked about this possibility, some respondents felt that it was a real risk, but most
respondents did not think that the risk would arise solely from docketing information.

How would a cooperating defendant be identified through docketing information? The pilot
district courts as well as the Group Il comparison courts differ somewhat in how they record
information about docket entries. Here are some of the ways in which information about
cooperating defendants can be recorded. If the government files a motion for a downward
departure based on substantial assistance to the government,'® for example, there will be entry in
the docket describing 2 government motion, and that motion may be described as a motion by the
government for downward departure. If that motion is filed under seal, it may be accompanied
by a docket entry that describes a sealed motion. Alternatively, that sealed motion may not be
recorded in the online docket. The result is a skip in the numbering of docket entries, which can
be taken as evidence that a sealed document was filed with the court. If there is a hearing on that
motion, it may be sealed and recorded in the docket in a manner similar to that for the motion.
Either way, a sealed document or a sealed hearing prior to sentencing may be evidence of
cooperation by the defendant. Regardlcs's of what is or is not sealed, the docket contains
information about the original charges and the sentence. These two pieces of information, when
compared, may indicate that the defendant received a reduced sentence in exchange for
assistance to the government. For example, one defense attorney asserted that he could identify
substantial assistance with almost 100 percent acmlracyfby examining the initial charges, the
charges of conviction, the sentencing guideline range for the charges of conviction, and the
actual sentence. A defendant rewarded for cooperation will receive a sentence below the
guideline range for the charges of conviction, even when that guideline range is proscribed by a
mandatory minimum sentence.

Why did interview respondents discount the risk posed by online docketing information?
Respondents gave a number of reasons. First, except for sealed documents, any documents filed
with the court are available in the clerk’s office. Many clerks’ offices now have public terminals
that access the court’s internal system and display not only the docket but also unsealed
documents that are not available remotely. No identification is needed to access documents in the
clerk’s office, and copies may be requested for a fee. Second, remote access requires a computer,

3

Y USSG §5K1.2

26



Remote Public Access to Electronic Criminal Case Documents: A Report on a Pilot Project in Eleven Federal Courts

Internet access, and, in most districts, a PACER account. One defense attorney said that online is
the last place he would expect someone interested in detecting cooperation to look. There are
alternative sources for this information, including the clerk’s office, co-defendants, attorneys,
and “word on the street.” Third, several respondents made the point that, in multi-defendant
cases, cooperation at some level may be the norm. One of these respondents, a defense attorney,
said that he assumes cooperation occurred if a defendant in a multi-defendant case did not goto
trial. Finally, several respondents argued that a certain leve! of knowledge and sophistication is
required to read and interpret docketing information that does not clearly report that the
government moved for a downward departure based on substantial assistance.

A random sample of 100 criminal cases filed in Fiscal Year 2001 was selected from each of
the six Group IT comparison courts (see Table 1 above) for the docketing information study. The
docket sheets for these cases were downloaded and examined. We do not report exact numbers
because they would give a false sense of precision. We found sufficient variance in how docket
entries are written within and between districts to conclude that the results of the docket study
should be viewed cautiously. This result is not limited to these six courts. A clerk in one of the
pilot courts felt that periodic reminders to the docketing clerks of the court’s guidelines for
composing docket entries was a good practice,

The results of docket sheet study from the Group II comparison courts are consistent with the
information obtained from interviews. II; three of the six districts, we found a few docket entries
describing govemment motions for downward departures, sometimes with a notation that the
motion was sealed. But not all of the motions were sealed. In the other districts, we found docket
entries that described sealed documents, and sealed hearings on these documents, following a
guilty plea and preceding sentencing. In these instances, it would take a sophisticated observer to
guess that the defendants were cooperating with the government.
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APPENDIX

Operational Guidelines for Courts Participating in the Study of
Public Remote Electronic Access to Criminal Case Files

Your court has agreed to participate in a study of remote public electronic access to
criminal case file documents. As part of this study, your court will be granted an
exemption to the Judicial Conference policy prohibiting remote public access to electronic
criminal case files and will be allowed to provide such access, within certain parameters.
This document is intended to establish those parameters.

Each court will be allowed to retum to the level of remote public access to criminal
case files that it was providing before September 19, 2001, the date on which the Judicial
Conference adopted the policy prohibiting such access. If your court was not providing
remote public access to electronic criminal case file documents at that time, as part of the
study, you may provide remote public access to all criminal case file documents, except
those documents described below. It is important to note that the Judicia] Conference
policy on privacy and public access to criminal case files does not prohibit public remote
electronic access to orders or opinions.

No court should provide remote public access to the following documents under
any circumstances:

. unexecuted warrants of any kind (e.g., search warrants, arrest warrants);
. pretrial bail or presentence investigation reports;

. statements of reasons in the judgment of conviction;

L4
+

. juvenile records; and
. sealed documents

The following personally identifying information should also be redacted by the
filing party from all criminal filings as follows:

. Social Security numbers to the last four digits (e.g., redact the Social
Security number on a Judgment and Commitment form);

. financial account numbers to the last four digits;
. dates of birth to the year only;

- names of any minor children to initials; and
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. the home address of any individual (e.g., victims).

You should make every effort to inform all filers and other court users that
documents filed in criminal cases will be available to the general public on the Internet and
that the filer has the obligation to redact the specified identifying information from the
document prior to filing. It is recommended that you include a notice of electronic
availability of criminal case file documents on your court’s website, in the clerk’s office
and through the normal means used by your court to disserninate critical information to the
bar and the public. Such notice might state:

Please be informed that this court is participating in a
pilot program pursuant to which, for a limited period of time,
certain documents filed in criminal cases will be
electronically available to the general public via the Internet.

You should not include certain types of sensitive
information in any document filed with the court unless such
inclusion is necessary and relevant to the case in which it is
filed. If sensitive information must be included, certain
personal and identifying information, e.g., Social Security
numbers, financial account numbers, dates of birth and the
names of minor children, must be redacted in the document.

Counsel is stropgly urged to share this information
with all clients so that an informed decision about the
inclusion, redaction and/or exclusion of certain information
may be made. It is the sole responsibility of counsel, the
parties, and any other person preparing or filing a document
to be sure that the document complies with this redaction
requirement. The clerk will not review each document for
redaction. Counsel, the parties and any other person
preparing or filing a document are cautioned that failure to
redact personal identifiers and/or the inclusion of irrelevant
personal information in a document or exhibit filed with the
court may subject them to the full disciplinary and remedial
power of the court.

Thank you for agreeing to participate in this study regarding public remote
electronic access to criminal case files. Your assistance and experiences will provide
valuable information that will make it possible to assess the current state of electronic
access to criminal case file information and to develop appropriate levels of access to this
information in the future. If you have any questions regarding this document or your
participation in the study, please contact Katie Simon, Attorney-Advisor, Court
Administration Policy Staff via e-mail at Katie Simon@ao.uscourt.gov , phone at 202-
502-1560, or fax at 202-502-1022. !
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JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

Memorandum of Action

CAROLYN DINEEN KING (713} 250-5750

cD CASUS
United States Judicial Conference KiNGa COU"TSFOV

June 17, 2003

The Executive Committee took action by mail ballot concluded June 17, 2003, on the
following matters:

(1) v ent Act of 2002

Subsection 205 of the E-Government Act of 2002 (Public Law No. 107-347) mandates
the development of national rules addressing the protection of personal identifying information
and states that the Judicial Conference may issue interim gnidance pending the development of
formal rules. An earlier version of the legislation did not require the development of formal rules
and allowed the Judicial Conference to establish its own rules to protect privacy and security
concerns relating to court records. With Conference endorsement, a bill has been introduced in
the House of Representatives, H.R. 1303, 108® Congress, that is consistent with the earlier
version of the legislation. At the request,of the Department of Justice, which apparently favored
the use of formal rules, markup of H.R. 1303 was delayed, and staff of the House Judiciary
Committee requested that the judiciary and the Department of Justice work together to find a
solution agreeable to both. To that end, Administrative Office staff and DOJ staff developed a
compromise proposal to wbjch both sides agreed.

The Committee on Court Administration and Case Management endorsed the joint
proposal and, because markup of the bill was ummnent sought its approval by the Executive
Committee on behalf of the Judicial Conference. By mail ballot concluded on June 17, 2003, the
Executive Committee approved the joint proposal, a copy of which is attached.

(2) The Proposed Involuntary Bankruptcy Improvement Act of 2003

On June 10, 2003, the House passed HLR. 1529 (108" Congress), the Involuntary
Bankruptcy Improvement Act of 2003, which was introduced by Representative F. James
Sensenbrenner, Jr. (R-WI). The legislation would amend section 303 of the Bankruptcy Code to
require a bankruptcy court, on motion of an individual involuntary debtor (1) to expunge from
court records the petition and all records and references relating to the petition, if the petition
initiating the case is false or contains any materially false, fictitious, or fraudulent statement; and
(2) to permit a bankruptcy court to enter an order prohibiting all credit reporting agencies from
issuing a consumer report containing information relating to the individual debtor’s*dismissed
involuntary bankruptcy case.



While recognizing the laudable intent of the legislation (i.e., to prevent the victim’s credit
rating and reputation from being harmed), the Bankruptcy Committee believed that this goal
would best be achieved if the court were to retain tangible proof of the bad faith filing and
subsequent dismissal, to assist with any subsequent prosecution and help reinstate the victim’s
pre-petition credit rating. Because Senate consideration of the legislation could occur at any
time, the Bankrupicy Committee asked the Executive Committee to consider the matter on an
expedited basis on behalf of the Conference.

The Executive Committee, by mail ballot concluded on June 17, 2003, approved the
recommendation of the Bankruptcy Committee that the Judicial Conference express concern
regarding legislation that would expunge case records in an involuntary bankruptcy case filed in’
bad faith against an individual and instead support a policy and procedure to retain case records
upon dismissal of such cases with a notation, flag, or other means to signal to the pubhc the
nature of the dismissal.

Carolyn Dineen King

Committee: Gregory W. Carman
Joel M. Flaum
Thomas F. Hogan
D. Brock Hornby
Boyce F. Martin, Jr.
Leonidas Ralph Mecham
John M. Walker, Jr.

Attachment +

June 20, 2003



Joint Proposal of Judicial Conference and Department of Justice
for Amendment of Section 205 of the E-Government Act

Change subsection (¢)(3) of the E-Government Act of 2002 to read as follows:
(3) Privacy and security concerns.—

(A) (i) The Supreme Court shall prescribe rules, in accordance with sections 2072
and 2075 of title 28, United States Code, to protect privacy and security concems
relating to electronic filing of documents and the public availability under this
subsection of documents filed electronically or converted to electronic form.

(i1) Such rules shall provide to the extent practicable for uniform freatment of
privacy and security issues throughout the Federal courts.

(111) Such rules shall take into consideration best practices in Federal and State
courts to protect private information or otherwise maintain necessary information
security,

(iv) (I) Except as provided in subclause (1), to the extent that such rules provide
for the redaction of certain categories of information in order to protect privacy
and security concems, such rules shall provide that a party that wishes to file an
otherwise proper document containing such protected information may file an
unredacted document under seal, which shall be retained by the court as part of
the record, and which, at the discretion of the court and subject to any applicable
rules issued in accordance with chapter 131 of title 28, United States Code, shall
be cither in lien of, or in addition to, a redacted copy in the public file,

(I) Such rules may require the use of appropriate redacted identifiers in lieu of
such protected information in any pleading, motion, or other paper filed with the
court (except with respect to a paper that is an exhibit or other evidentiary matter,
or with respect to a reference list described in this subclause), or in any written
discovery response--

(aa) by authorizing the filing under seal, and permitting the amendment as
of right under seal, of a reference list that (i) identifies each item of
unredacted protected information that the attomey or, if there is no
attorney, the party, certifies is relevant to the case and (ii) specifies an
appropriate redacted identifier that uniquely corresponds to each item of

" unredacted protected information listed; and

(bb) by providing that all references in the case to the redacted identifiers
in such reference list shall be construed, without more, to refer to the
corresponding unredacted item of protected information.



(B) (i) Subject to clause (ii), the Judicial Conference of the United States may
issue interim rules, and interpretive statemnents relating to the application of such
rules, which conform to the requirements of this paragraph and which shall cease
to have effect upon the effective date of the rules required under subparagraph
(A).

(ii) Pending issuance of the rules required under subparagraph (A), any rule or
order of any court, or.of the Judicial Conference, providing for the redaction of
certain categories of information in order to protect privacy and security concemns
arising from electronic filing or electronic conversion shall comply with, and be
construed in conformity with, subparagraph (A)(iv).

(C) Not later than 1 year after the rules prescribed under subparagraph (A) take
effect, and every 2 years thereafter, the Judicial Conference shall submit to
Congress a report on the adequacy of those rules to protect privacy and security.






ADMINISTRATIVE OFFICE OF THE UNITED STATES COURTS
Memorandum

DATE: December 15, 2003
FROM: Bob Deyling, Office of Judges Programs
SUBJECT: Rules-based approach to privacy and public access: an initial outline

TO: Judge Fitzwater
Professor Capra

This outline presents potential overall rule topics first, and then reviews some issues
regarding specific types of cases. It is not intended to be a rule proposal, but rather, as Prof,
Capra suggested, my “insights on what a set of privacy rules might look like.”

L Potential “General” Rule Topics.
A. Scope (and/or Purpose) of Rule(s).

There are several threshold questions to be addressed. Does the rule govern public access
to case files? In electronic and/or paper form? Is the rule only about protecting privacy or
security interests? Does the rule specify the contents of the public file? Is it directed to the
public, the bar, the courts, or all three? Is there a need for separate civil, criminal, bankruptcy,
and appellate rules — with parallel general provisions?

The Judicial Conference privacy policy states several “general principles.” Some of these
may assist the E-Government Subcommittee in determining the appropriate scope of federal
rules. These principles, taken directly from the privacy policy, are addressed in greater detail
later in this memao:

. There should be consistent, nationwide policies in federal courts in order
to ensure that similar privacy protections and access presumptions apply
regardless of which federal court is the custodian of a particalar case file.

. Notice of these policies should be given to all litigants in federal court so
* that they will be aware of the fact that materials which they submit in a
federal court proceeding could become available on the Internet.



. Members of the bar must be educated about the policies and the fact that
they must protect their clients by carefully examining the documents that
they file in federal court for sensitive, private information and by making
the appropriate motions to protect docurnents from electronic access when
necessary.

. Except where otherwise noted, the policies apply to both paper and
electronic files.

. Electronic access to docket sheets and court opinions will not be affected
by these policies. )

. The availability of case files at the courthouse will not be affected or
limited by these policies.

. Nothing in the policy is intended to create a private right of action or to
limit the application of Rule 11 of the Federal Rules of Civil Procedure.

Several state court systems have recently developed public access rules that may be
helpful to answer some of the questions posed above. Most state court rules or policies begin
with an affirmation or statement of the presumption of public access to court records, and an
explanation of the records to which the rules will apply. Some state court rules also list
“purposes™ of the rule.

B. Definition(s).

Assuming that a federal rule would only address “the case file” — and not judicial branch
administrative records as some state rules address — it may be important to define at least the
term “case file.” One proposal may be: “The case file (Whethcr electronic or paper) consists of
the collection of documents officially filed by the litigants or the court in the context of litigation,
the docket entries that catalog such filings, and transcripts of judicial proceedings. The case file
generally does not include other case-related information, including: non-filed discovery
material, trial exhibits that have not been admitted into evidence, and drafts or notes by judges or
court staff. Sealed material, although part of the case file, is accessible only by court order.”

Terms defined in state court public access rules include, for example: court record,
electronic record, electronic access, case record, administrative record, bulk distribution,
compiled information, public, record custodian, and judicial branch record.



C. Information that is not subject to public access because it is not (must not
be?) part of the public case file.

In addition to confirming the general presumption of public access to filed material, a
federal rule might include a comprehensive list of public access restrictions. One approach
would be to list items that are not [or, should not be] part of the public case file. Another
approach would be a simple statement that only documents in the public case file are subject to
public access (unless sealed, see section D below). The Vermont state court rules and the
proposed Indiana state court rules provide particularly comprehensive models.

To develop this section of a rule, it would be helpfiil to:

1) Review and catalog existing statutes, rt;lcs, policies and procedures that require,
prohibit, or restrict public access to information that is part of the case file or docket.

2) Identify and discuss sensitive information that is normally permitted to be placed on
the public record, and consider whether there are alternatives that would allow for the
protection of privacy interests without adversely affecting the adjudication process.
(Alternatives might include presumptive sealing, use limitations, or segregation for use
only by litigants or the court);

3) Identify gaps in existing statutes, rules, policies and procedures; and

4) Identify issues that do not reqyire (or are not appropriate for) a rules-based approach
and recommend pursuing solutions to those issues as a complement to the rulemaking

process.

D. Information that is filed, bui is not available for public access because it must
be filed under seal.

I
]

This section would confirm that sealed information is not subject to public access. It
might also list any items that must be presumptively sealed. In contrast to state courts, which
may be required to seal certain categories of cases or sensitive information (for example, family
law, mental health, or probate), very few items are presumptively sealed in federal courts. (Note,
however, that the CACM subcommittee on implementation of the criminal case file privacy
policy may make recommendations concerning the routine need to seal certain criminal case file
documents).

Section 205 of the E-Government Act provides for presumptive filing under seal of
information that would otherwise be redacted or truncated under the Judicial Conference privacy
policy. Thus, the E-Government Act, in effect, amends the Judicial Conference privacy policy to
allow a litigant to file unredacted documents under seal. The court may still require the filing of



a redacted document for public access purposes. Section 205 requires that this procedure must
be made a part of any national rule. The judiciary has sponsored a bill that would partially
amend Section 205 by allowing litigants to file a sealed “reference list” (see section E below) of
information that would be protected under the privacy policy. Thus, both sealing requirements
and the “reference list” concept would be appropriate topics for federal rules.

E. [H.R. 1303 — a procedure for filing sensitive private information on a sealed
“reference list” and/or the use of “sensitive information forms™].

The Judicial Conference supports legislation (EI.R. 1303) that would allow litigants to file
a sealed “reference list” containing information that otherwise would be subject to the Judicial
Conference privacy policy. (Note: The Senate Judiciary Committee Report on H.R. 1303
explains this in greater detail).

Several state courts now require — or new rules will require — the filing of certain
sensitive information on special forms that are not subject to routine public access. The
Washington state courts, for example, require parties in family law cases to use a “Confidential
Information Form” to provide the court with financial account numbers, Social Security numbers,
income tax information, telephone numbers and birth dates of children. These forms will be
sealed in both the paper and electronic file system. With respect to the federal courts, the “Study
of Financial Privacy in Bankruptcy” suggested a similar approach to make selected financial
information available only to creditors and other “parties in interest.”

#

There are other potential benefits of the use of reference lists or sensitive information
forms. Courts may need to collect information for case management purposes that is not (or
should not be) made part of the public record. Rules might provide that information collected on
such forms could be used for court purposes only, and/or be made available to the litigants as
appropriate,

Related to the rules issue is a technology issue:'Certain privacy protections would be
easier to implement if court filings were to be created on established electronic forms. For
example, private information on bankruptcy schedules might be easier to segregate electronically
if the schedules could be filed as database-type forms, allowing some information to become part
of the public file while other information to be made available only to parties in interest. This
“database” model may have promise with respect to other sensitive information or types of cases.

F. Judges’ case-by-case discretionary authority.

Should there be an explicit rule section concerning the discretionary authority of judges to
allow or deny public access notwithstanding any new rules? The protection of privacy interests
relating to federal court case files, in the absence of specific statutory protections, historically has

h ]
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been addressed by judges on a case-by-case basis. Except for a few case types, the Judicial
Conference privacy policy retains the tradition of case-by-case analysis of privacy issues. That
approach may, of course, complement a rule that defines categories of information to be
presumptively sealed or maintained separately from the public file.

G. Remote electronic access / courthouse-only access.

The Judicial Conference privacy policy adopts the default presumption that remote
electronic public access, if available, will mirror access at the courthouse. But the policy also
prohibits electronic public access to Social Security case files and crimina} case files (until
implementation of the September 2003 Judicial Conference decision permitting access to
criminal case files). Moreover, certain personal identifiers either should not be filed, or should
be filed only in truncated form.

Most state court rules limit remote electronic access to certain case types or information.
The California rules, for example, bar remote electronic access to family, criminal, menta] health,
juvenile, guardianship/conservatorship, and civil harassment proceedings, “because of the
personal and sensitive nature of the information parties are required to provide to the court in
these proceedings.” However, the rules permit electronic access to these records at the
courthouse. The "Guidelines for Public Access to Court Records," developed by the National
Center for State Courts in conjunction with the Conference of Chief Justices and the Conference
of State Court Administrators, states: “The nature of certain information in some court records,
however, is such that remote public access to the information in electronic form may be
inappropriate, even though public access at the courthouse is maintained.”

H. Notice of electronic public access.

It may be appropriate for a national rule to address the question of notice to litigants,
including the development of a consistent method to prévide such notice. The Judicial
Conference policy suggests that litigants should be given “notice” of the presumption of public
access to documents filed in litigation, and, if appropriate, should be informed that case file
documents will be made available on the Internet. CACM has developed a model notice that -
many courts have adopted. A similar notice has been incorporated into several local rules.

L Requirements relating to attorneys.

Certain issues relating to the bar may be appropriate for federal rules, while other issues
may be implementation issues relating to electronic filing, or matters more appropriate for
individual courts to address.



The Judicial Conference privacy policy states that the bar should be educated about
access and privacy issues. If rules on access and privacy are developed, the rules should assist
attomeys to understand what information is to be filed under presumptive seal or other access
restrictions. It may also be appropriate to specify by rule a standard process to remind attorneys
how to treat private or sensitive information in the context of electronic filing. One possibility
would be to make the access/privacy issue a topic at the first meeting before the judge.

L. Daocket sheet and case management information.

Although the Judicial Conference privacy policy states that “electronic access to docket
sheets will not be affected by these policies,” docketing practices may affect the development and
implementation of federal rules on public access. Some personal identifiers may, for example,
appear on the docket itself, either in the caption, docket entries, or other required elements of the
docket. Court practices also vary with respect to filing requirements for certain documents, or
the timing of filing. This consideration may be especially relevant in criminal cases, where it is
the detailed nature of some docket eniries — or even the existence of certain entries — that has
raised some of the “security” concerns that motivated the (initially) restrictive public access
policy for criminal files.

K. Treatment of “bulk” information.

Most state court policies and rules address the topic of access to “bulk” or “compiled”
case file data. Such policies usually distinguish between bulk access to public information,
which is generally permitted if it does not burden the court, and access to confidential or non-
public case file information, which is allowed only subject to significant restrictions.

The E-government Subcommtittee may wish to consider whether there is a need to address
this issue in federal rules. .

¥

IL Potential Case-or-Court-Specific Rule Topics
Civil case files

The Judicial Conference policy provides: “that documents in civil case files should be
made available electronically to the same extent that they are available at the courthouse with one
exception (Social Security cases should be excluded from electronic access) and one change in
policy (the requirement that certain "personal data identifiers" be modified or partially redacted
by the litigants). These identifiers are Social Security numbers, dates of birth, financial account
numbers and names of minor children.”



A federal rule might specify additional documents and/or case types that should be sealed,
or should be presumed to be protected from unlimited public access (see discussion sections C
and D above).

Criminal case files

The Criminal Law, Defender Services, and Court Administration and Case Management
Committees have formed a subcommittee to determine how to implement the recent Judicial
Conference decision to allow remote electronic access to criminal case files. That subcommittee
expects to make a recommendation to the Judicial Conference for action at its March 2004
meeting.

Bankruptcy case files

The Judicial Conference privacy policy recommends: “that documents in bankruptcy case
files should be made generally available electronically to the same extent that they are available
at the courthouse, with a similar policy change for personal identifiers as in civil cases; that
§ 107(b)(2) of the Bankruptcy Code should be amended to establish privacy ard security
concerns 2s a basis for the sealing of 2 docoment; and that the Bankruptcy Code and Rules
should be amended as necessary to allow the court to collect a debtor's full Social Security
number but display only the Jast four digits.”

Amendments to the Bankruptcy Rules to implement the Judicial Conference policy
became effective December 1, 2003. The suggested amendment to § 107(b)(2) of the
Bankruptcy Code has not yet been accomplished.

Other options for rules relating to bankruptcy cases might include segregating certain
sensitive information for filing on separate forms (like the “reference lists” contemplated in H.R.
1303) that would be protected from unlimited public access. Information to be filed in this
manner might include items that are used only for administration of the estate by the case trustee
and/or United States Trustee. The executive branch “Stldy of Financial Privacy and
Bankruptcy” recommended limiting public access to schedules and staternents in consumer
bankruptcy cases to parties in interest. In developing the privacy policy, however, CACM
recommended against limiting public access to such infonngtion.

Appellate cases

The privacy policy requires “that appellate case files be treated at the appellate level the
same way in which they are treated at the lower level.” Privacy issues at the appellate level have
been reviewed by a CACM subcommittee chaired by Judge Sandra Lynch. Iassisted with that
analysis, which identified several issues for further review or monitoring. Those issues include:



1. Considering whether to treat administrative agency case records “in the same
manner they were treated by the agency.” Doing so would represent, in some situations, a change
in current policy or practice because a document may be protected in agency litigation, but would
be publicly accessible in federal court litigation. The need to protect private information may be
especially relevant with respect to individual benefits cases. The legal principles of the Privacy
Act and the Freedom of Information Act, although not directly applicable to the judicial branch,
also may support protecting privacy interests in agency records that are filed in federal courts.

2. Continuity of sealing. The Judicial Conference policy includes the implicit
assumption that courts of appeals will maintain the sealed status of material sealed at the district
court Jevel. That assumption may not apply to certain courts of appeals that have local rules
about the need to justify continuation of sealing orders at the appellate level.

3. Treatment of specialized courts. Certain appeals from decisions of the Court of
Federal Claims and/or the Court of International Trade may present special access or privacy
issues that would affect the Court of Appeals for the Federal Circuit.






ADMINISTRATIVE OFFICE OF THE UNITED STATES COURTS
Memorandum

DATE: December 30, 2003
FROM: Abel I, Mattos

SUBJECT: Background Materials on the Judicial Conference Policy on Privacy and Public
Access to Electronic Case Files

TO: Subcommittee on E-Government and Privacy Rules

This memorandum is intended to provide you with general background regarding the
process by which the Judicial Conference, on the recommendation of its Committee on Court
Administration and Case Management (CACM), developed approved, and is implementing its
Policy on Privacy and Public Access to Electronic Case Files.

Historically, courts have made case file documents available at courthouses and, upon
request, by mail or other similar delivery to members of the public. In recent years though, both
courts and the public (lawyers and nonlawyers alike) have created a demand for the availability
of court documents electronically, either on court websites or through the judiciary’s Public
Access to Court Electronic Records (PACER) system which issues each registered user a login
and password that must be entered before case file documents can be accessed. Four years ago,
the CACM Committee formed a Privacy Subcommittee to study what implications such
electronic public access to case files would have on the privacy interests in the federal court
process. The Privacy Subcommittee included four CACM Committee members as well zs a
member from the Committee on the Rules of Practice and Procedure, the Information
Technology Committee, the Bankruptcy Committee, and the Committee on Criminal Law.

The Privacy Subcommittee’s work was extensive. In its first year, it held numerous
meetings and worked with experts and academics in the privacy arena, court users (including
judges, and court clerks) and government agencies. In May 2000, the Privacy Subcommittee
presented several initial policy options for the creation of a Jjudiciary-wide electronic access
privacy policy. These options were presented to the CACM Committee, and the four liaison
committees at their Summer 2000 meetings.

Using the comments received from the Committees, the Privacy Subcommittes farther

refined the policy options and, in November 2000, produced a document entitled “Request for
" Comment on Privacy and Public Access to Electronic Case Files.” This document was published

in the Federal Register and posted on a specially-created website to solicit comments from the
public. Over 242 comments were received from a wide variety of interested persons including
private citizens, privacy advocacy groups, journalists, attorneys, government agencies, private
investigators, data re-sellers and members of the financial services industry, Aftachment 1 is a
chart that summarizes the comments received. You may access the full text of any comment by
visiting the Privacy Policy website at Www.privacy uscourts.gov , clicking on the “comments
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received” box and selecting the comment you wish to view.

Subsequently, in March 2001, the Privacy Subcommittee held a public hearing during
which individuals representing a wide spectrum of public, private and government interests made
oral presentations and answered questions from Privacy Subcommittes members. It was clear
from the comments submitted and presentations made, that remote electronic access to public
case file information provides numerous benefits. For example, several speakers noted that such
access would provide citizens with the opportunity to see and understand the workings of the
court system, thereby fostering greater confidence in government. The argument that electronic
access “levels the geographic playing field” by allowing individuals not located in proximity to
the courthouse easy access to what is already public information was also frequently mentioned.
Others noted that providing the same access to this public information through the Case
Management/Electronic Case Files (CM/ECF) system by way of PACER as well as at the
courthouse would discourage the creation of a “cottage industry” by individuals who could goio
the courthouse, copy and scan the information, download it io a private website and charge for
access, thus profiting from the sale of public information and undermining restrictions intended
to protect privacy. Attachment 2 is a list of the individuals who testified at the hearing. The
materials used by members of the Privacy Subcommittee to prepare for this hearing will be
available to Subcommittee members upon request.

After much thought and debate, tt'Ie Privacy Subcommittee recommended to the CACM
Committee and the liaison committees the adoption of a uniform, nationwide policy to address
issues relating to privacy and public access to electronic case file information. The involved
committees endorsed the proposed policy and the CACM Committee recommended it to the
Judicial Conference. The Conference adopted the policy in September 2001 (JCUS-SEP/OCT
01, pp. 48-50). Attachment 3 is a copy of the CACM Committee report adopted by the
Conference. ¢

The policy contains seven general principles and continues to establish a general privacy
and access policy for civil, bankruptcy, criminal and appellate cases separately. For civil case
files, the policy is that documents be made available electronically to the same extent that they -
are available at the courthouse with one exception (Social Security cases should be excluded
from electronic access) and one change in policy (the requirement that certain "personal data
identifiers" be modified or partially redacted by the litigants), These identifiers are Social
Security numbers, dates of birth, financial account numbers and names of minor children.

For criminal case files, the policy was that public remote electronic access to docaments
not be available at this time, with the understanding that the Judicial Conference will reexamine
the policy within two years.

For bankruptcy case files, the policy is that documents be made generally available
electronically to the same extent that they are available at the courthouse, with a similar policy
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change for personal identifiers as in civil cases; that § 107(b)(2) of the Bankruptcy Code be
amended to establish privacy and security concerns as a basis for the sealing of a document; and
that the Bankruptcy Code and Rules be amended as necessary to allow the court to collect a
debtor’s full Social Security number but display only the last four digits.

For appellate case files, the policy is that documents be treated the same way in which
they are treated at the lower level. -

Following Conference adoption of the policy, the CACM Committee formed and
implementation subcommittee which was further divided into subgroups to focus on the
implementation of the policy in civil, criminal and bankruptcy cases. In April 2002, the CACM
Committee informed all district courts that the privacy policy for civil cases was to be in effect
for all courts that make electronic version or images of documents available to the public on line.
The Committee provided the courts with a model notice and guideline for a2 mode} local rule to

assist in implementing this change for civil cases. These documents are included at Attachment
al

As noted in the policy, implementation for bankruptcy cases required amending the
bankruptcy code and official forms and rules, The CACM subgroup on bankruptcy
implementation worked with the Advisory Committee on Bankruptcy Rules to draft proposed
amendments to the bankruptcy rules and forms. As part of this process, the Advisory Committee
on Bankruptcy Rules held a hearing whese it received testimony from interested parties,
particularly those in the credit industry. ’

The Committee on Rules of Practice and Procedure endorsed the rules and forms changes

+

! Specific provisions of the E-Government Act of 2002 relating to redaction of person
information from court files went into effect on April 16, 2003. The Act’s requirements
regarding redaction differ from the Judicial Conference policy in that the Act requires that a court
allow a party to file an unredacted version of a document under seal and keep that version of the
document as the official record. It permits a court to require the filing of a redacted version of
the document for inclusion in the public file. The Judicial Conference sought to amend these
provisions, as well as the requiremeat that national rules be developed to address privacy and
security concerns. In an effort to achieve this amendment, the Administrative Office negotiated
with the Department of Justice, which was the author of the problematic provisions. These
negotiations resulted in an amendment that would still require the development of national rules
but would also permit the use of a sealed “reference list” for most filings that would contain the
complete version of personal identifiers, thereby allowing only the redacted version to be used in
public filings while still preserving the evidentiary integrity of a document. This compromise is
included in HR 1303, and amendment to the E-Government Act that has passed the House. It is
currently with the Senate Committee on Governmental Affairs.
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suggested by the Advisory Committee on Bankruptcy Rules and recommended them for approval
by the Judicial Conference. The Conference approved the amendments to the rules at its
September 2002 session (JCUS-SEP 02, p. 59). The amendments to Rules 1005, 1007, 2002 and
2003 were then approved by the Supreme Court and forwarded to Congress. Congress took no
action and the amendments became effective on December 1, 2003. In general, these
amendments require only the last four digits of Social Security numbers of debtors to be included
in the bankruptcy case file. With theses amendments, the policy should be in effect for all
bankruptcy cases. In November 2003, the CACM Committee sent a memorandum to all
bankruptcy courts informing them that they should be in compliance with the policy by
December 1, 2003 and providing them with guidance for a model local rule and notice to assist
with implementation. A copy of these documents is Attachment 5.

At the request of the CACM Committee, the Judicial Conference has included in the most
recent version of the court improvenients bill, the request to amend two sections of Tiile 11 to
allow for further impiementation of the privacy policy in bankruptcy cases. The first request is to
amend 11 U.S.C, § 107 to explicitly add privacy and security concemns as grounds for sealing
information. The second is to amend, 11 U.S.C. § 342(c) require only the last four digits of the
number in order to be consistent with the policy and the rules and forms amendments.

For criminal cases, the implementation subgroup focused on the best way to fulfill the
Conference's requirement that the prohibition on criminal access be reexamined within two
years. As part of this process, the CACM Committee made two recommendations to the
Conference regarding the criminal policy, both of which were adopted in March 2002. ‘The first
was the creation of a pilot program to allow selected courts to provide remote public access to
criminal case file documents. The Federal Judicial Center was asked to study these courts and
provide a report to the Committee on the impact of electronic access to criminal case files. The
puspose of the study was not to weigh the benefits vegsus the possible drawbacks. The potential
" benefits were well documented in the public feedback received in 2000 and 2001, The study was
aimed at ascertaining whether any evidence could be gathered that would confirm or dispel
concerns about potential drawbacks, particularly with regard to threats to the personal security of
- co-operating individuals. The Criminal Law Committee was consulted regarding this study. The
second was creation of a “high profile” exception that would permit remote public access to
criminal case file information in certain cases. (JCUS-MAR 02, pp. 10-11).

The results of the FIC study were presented to the CACM Committee and the Committes
on Criminal Law at their Summer 2003 meetings. It revealed no instances of harm based on the
enhanced access and found that the majority of those participating in the study, including judges,
court personnel and attomeys, were in favor of the increased access. Nonetheless, some
members of the Committee on Criminal Law expressed serious reservations about allowing
remote public access to criminal case files. After careful consideration and de:ba;:e,1 the CACM
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Committee, with the concurrence of the Committee on Criminal Law, recommended that the
Conference amend the prohibition on remote public electronic access to criminal case files and
permit public access to the same documents electronically as at the courthouse with the
requirement that specific personal identifiers be partially redacted by the filer whether the
document s filed in paper or electronically. In addition, it was recommended that this
amendment not become effective until the Conference approved specific guidance ~ developed
by this Committee, the Committee on Criminal Law, and the Defender Services Committee — for
the courts to use in implementing the new policy. The Conference adopted this recommendation.
(JCUS-SEP 03, p._).

To assist in developing this guidance, the Committee established its Criminal Privacy
Files Implementation Subcommittee, with members from each of the three participating
committees. The subcommittee has conducted several meetings via conference call and has
agreed upon a draft of the guidance that would go to the courts regarding implementation of the
new criminal case files access policy. The draft guidance was reviewed by the three committees
at their Winter 2003 meetings and a copy of the most recent draft is included at Attachment 6.
The Subcommittee is now working on drafting a model local rule for public access to electronic
criminal case files.

Attachments ,









E-Government Subcommittee

Minutes of the meeting of January 14, 2004
Scottsdale, AZ

The E-Government Subcommittee {the “Subcommittee”) met on January 14, 2004, at the
Hermosa Inn in Scottsdale, Arizona.
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Hon. Sidney A. Fitzwater, Chair

Hon. Robert L. Hinkle, Liaison from the Evidence Rules Committee
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Hon. Jerry A. Davis, Liaison from the Committee on Court Administration and Case Management

Hon. James B. Haines, Jr., Liaison from the Committee on Court Administration and Case

Management
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Professor Steven Gensler, Supreme Court Judicial Fellow

Peter G. McCabe, Esq., Secretary, Standing Committee on Rules of Practice and
Procedure
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Welcome and Introduction:

Judge Levi extended a welcome to the Subcommittee and thanked all in attendance for
coming. Those attending the meeting introduced themselves.

Business of the Subcommittee Meeting:

Judge Fitzwater welcomed the Subcommittee members and other individuals in attendance.
He briefly outlined the charge of the Subcommittee and began by focusing the discussion on where
e-government issues have been, where those issues currently stand, and where the Subcommittee
should focus going forward. Beginning with where e-government issues have been, Judge Fitzwater
explained that an incredible amount of work had already been done by the Committee on Court
Administration and Case Management (“CACM”). Judge Fitzwater asked Judge Davis to explain
CACM’s role and progress on this issue to the Subcommittee.

CACM Report:

Judge Davis reported to the Subcommittee that CACM began its involvement in e-
government with a study regarding the effect electronic court filings would have on the privacy of
litigants and what, if any, policies should be adopted to deal with any privacy issues. During
CACM'’s study, a number of government agencies became involved and provided input to CACM.
In the summer of 2000, CACM presented a number of policy options and solicited feedback from
court file users. CACM received over 150 comments from a wide spectrum of users (e.g., media,
data resellers, financial services). Judge Davis referred the Subcommittee to attachment 1 of the
meeting materials, which contained a summary of these comments,

Judge Davis further explained that in March 2001, CACM conducted a public hearing
regarding the various policy options. The prior research and this hearing further clarified the fact
that there were huge benefits to electronic access to court files. However, it was also clear that there
were looming concerns about privacy and how to balance the two.

CACM decided that its recommendations to the Judicial Conference regarding electronic
filings would be based on the premise that there should be a consistent and uniform nationwide
policy. With that in mind, CACM recommended the following:

e Civil Cases. CACM recommended that civil case files be available electronically to the same
extent that they are available as paper files. However, CACM made one exception to this
recommendation for social security cases. It reasoned that those cases should not be
available electronically since there are a high number of such cases, and the cases contain a
large amount of private information. Finally, CACM recommended that certain personal
identifiers such as social security numbers and names of minor children should not be
included in the electronically available civil files.



¢ Criminal Cases. CACM decided that criminal cases presented more daunting issues since
safety concerns regarding informants and other parties may require certain precautions. In
order to examine this issue, CACM delayed a position on criminal cases for two years in
order to allow for a FJC study to be completed.

» Bankruptcy Cases. CACM determined that it was appropriate to treat bankruptcy cases like
civil cases.

« Appellate Cases. Similarly, CACM determined that cases on appeal should be treated as they
were at the lower court level.

Judge Davis went on to explain that in the spring of 2002, certain district courts informed
CACM that their filings were online. CACM distributed model notice provisions and local rules
accordingly. Later that year, the President signed the E-Government Act of 2002, which as the
Subcommittee knows, requires the federal courts to put their court files online. Some of the E-
Government Act provisions were inconsistent with the model rules that CACM had formulated so
CACM modified those provisions to comply.

With respect to the position of CACM on criminal cases, its concerns basically turned on
protecting certain vulnerable parties involved in criminal cases. When the FIC completed its study,
these concemns did not appear to bear out. The study convinced CACM and others that the benefits
of public access outweighed the seemingly low amount of risk to these parties. This position was
further reinforced by the commitment of any criminal file access policy to the value of sealing certain
sensitive documents from public access.

In fall 2002, CACM recommended to the Judicial Conference that, like civil cases, criminal
cases should be available electronically to the same extent that they are publicly available at the
courthouse. However, CACM further recommended that this change not go into effect until all
aspects of implementation were settled. The model rule was drafted and sent to the Department of
Homeland Security and other agencies for their feedback.

Judge Haines added that the bankruptey courts had been slightly ahead in the process, as they
had a rule regarding truncated social security numbers that went into effect this past December. He
added that the bankruptcy courts are canaries in the mine on this issue because bankruptcy involves
a lot of personal information. This forced the bankruptcy courts to be innovative in how they should
balance the concerns of privacy and access. Finally, the bankruptcy courts experienced the
implementation issues connected to the recently enacted rule on truncating social security numbers,
He advised that, in his opinion, allowing for ample notice and planning had been invaluable to the
success of that implementation.

Judge Davis concluded by noting that he had provided only arough overview of what CACM
has done and asked 1f the Subcommittee members had any questions for him. Finally, he noted that



the key to successful adoption and implementation is to educate the bar regarding these rules and
about their role in implementation. Judge Ambrose echoed this assertion and added that another key
was to avoid the problem of inconsistency (i.e. what is contained in a criminal case file should be
the same from district to district).

The members of the Subcommittee then discussed the CACM recommendations with the
members of CACM who were present. Professor Capra asked if consideration had been given to
adding to the list of privacy items in a criminal case, Judge Davis responded that CACM had
considered adding plea agreements and other similar documents. However, Judge Davis stated that
CACM concluded that it should leave those determinations to each of the courts by giving the courts
and the attorneys involved the discretion regarding what to seal from the public, if anything. Judge
Ambrose pointed out that the initial draft policy did have a list of documents for which public access
would not be allowed. But, at the end of the day, CACM determined that a better policy was to keep
the list simple and allow the courts to make their own determinations regarding what to seal on a
case by case basis.

Section 205(c) of the E-Government Act of 2002 — Potential Amendments:

Professor Caprarequested that John Rabiej update the subcommittee regarding the proposed
amendmentsto § 205(c) ofthe E-Government Act. Mr. Rabiej explained that currently, § 205(c)(iv)
states that a party can submit an unredacted version of a filed document if it wishes. The provision
mandates that a party would have to submit two copies of a document, one with the private
provisions redacted, and one with the full text of the document unredacted. He explained that this
provision was made at the behest of the Department of Justice, as the Department felt it was a
necessary provision to preserve the integrity of original evidence. The Judicial Conference has
opposed this provision and has been working with the DOJ on compromise legislation. The
compromise reached would allow parties to file a separately sealed document that contains a
complete list of the data that has been redacted in the publicly filed document(s). This “reference
list” would not be publicly available, but would be available to the court so that it can take notice
of the redacted information. This compromise amendment has passed the House of Representatives
and is currently in the Senate Government Reform Committee. The Subcommittee discussed this
proposed legislation and how it would affect the rulemaking process.

Court Transcripts:

Professor Capra asked if there had been any developments regarding the treatment of court
transcripts within the scope of the E-Government Act. Professor Davis responded that 1t was the
position of CACM that when a transcript is filed with the court, it becomes a part of the case file and
should, therefore, be electronically available. CACM’s general policy is to require that the lawyers
take on the responsibility for redacting any private information before any document is filed. Ms.
Simon added that the Judicial Conference adopted a policy that states that if a transcript is going to
be filed electronically, the court reporter must initially provide the transcript to the parties in hard
copy. The parties then have to notify the court reporter that they intend to submit redactions within



five days of that hard fling. The parties then have an additional 21 days to submit any such
redactions. The transcript 1s filed electromcally once those redactions are made.

Ms. Simon further explained that the Judicial Conference adopted this policy in principle,
but has delayed implementation in order to determine the impact, if any, on court reporter income.
A pilot program 1s being conducted to study this impact, but Ms. Simon noted that most of the
districts being studied in the pilot program are already complying with the Judicial Conference policy
of making transcripts publicly available. Judge Davis pointed out that there will be issues for court
reporters in districts where there has not been compliance with the Judicial Conference policy. The
Subcommittee agreed that court reporter compensation could be an explosive issue once the
transcripts are all electronically available as mandated by the Conference and now the E-Government
Act.

General Discussion:

The Subcommittee discussed the general importance of educating the bar with respect to all
of these changes. For example, Judge Haines noted that, with respect to transcripts, attorneys need
to start thinking about why they are asking personal questions of witnesses during trial (such as home
address information). Given the potential availability ofthis information over the internet once made
part of the transcript, lawyers may need to change their standard procedures. In addition, attorneys
will need to be educated regarding their responsibility for their client’s personal information. Judge
Fitzwater asked Judge Small how the bankruptcy courts were handling the recent changes. Judge
Small noted that it was early, but that he believed that the changes had been well-received. Judge
Small added that he thought the process was going well due in most part to the well-communicated
notice of the changes to the bench and bar. The Subcommittee again discussed how to best notify
members of the bar regarding these impending changes and policies.

On another note, the representatives from CACM were asked why special provision had been
made for Social Security cases, but not for other cases where privacy issues were arguably just as
important. Judge Davis responded that the issue had been fiercely debated within CACM and that
a compromise had been made primarily because social security cases are solely individual matters
involving a government agency. Therefore, the cases require a meaningful amount of personal
information to be included in court filings. Judge Davis acknowledged that, as Judge Levi stated,
ERIS A cases and other similar cases have a high frequency of personal information, but Judge Davis
pointed out that the option to seal documents still exists in those cases. Ms. Simon also explained
that there are a high number of social security appeals filed, and that requesting the sealing of
documents in each case would be burdensome -- while ERISA cases, for example, are not appealed
with the same frequency. In addition, Ms. Simon noted that the admimstrative record involved in
social security cases would be too burdensome to scan in electronically for every case since those
records are not currently available electronically.



State Law Best Practices Survey:

Judge Fitzwater informed the Subcommittee that Mr. Deyling had conducted an overview
of best practices in state courts with respect to privacy and access issues. He asked Mr. Deyling to
discuss his findings.

Mr. Deyling stated that following his review of state court practices, he determined that the
Subcommittee may want to consider the following issues when drafting rules implementing §
205(c):

e Scope or Purpose Provision. Mr. Delying noted that several states have a statement
regarding the purpose of their privacy provisions -- ranging from succinct statements of
purpose to more detailed statements of the public policy governing the rule. Mr. Deyling
noted that some state provisions also set out whether the rule should be about privacy, access,
or both. Finally, he noted that some states have determined whether the rules are about
paper, electronic availability, or both.

« Uniformity. Mr. Deyling observed that notice to the litigants and their attorneys was
important and that location neutrality -- whether that be desk vs. courthouse or one district
vs. another district -- was pivotal for the success of any privacy and access provision.

+ Definitions. Mr. Deyling noted that many states had attempted to define everything in a case
file, while other states had defined what was not considered part of the file or had left it
ambiguously defined. In addition, some states had provisions that stated that certain
categories of documents were presumptively sealed.

e Reference List. Mr. Deyling explained that many states, like the currently proposed national
amendment, had a system where the private information at issue could be put in a separate
document where it was not accessible to the public.

» [Education. Mr. Deyling observed that some states provided attorneys with a list of
documents that they should consider attempting to seal.

o Directions to Clerk of Court. Many state court rules provided instructions to the clerk of the
court regarding, for example, what goes on the electronically available docket sheet.

» Bulk Information. Mr. Deyling explained that some states had provisions governing the
practice of downloading and manipulating bulk information from the court websites.

The Subcommittee discussed Mr. Deyling’s presentation regarding best practices in the state
courts.



The members of the Subcommittee observed that a fundamental question exists as to whether
the rules to be implemented are simply for court records, or whether the scope is expanded to things
not filed such as exhibits, judges’ notes, etc. However, it was noted that if the Subcommittee starts
venturing into this realm as opposed to just determining that what is currently available at the court
house to the public should also be available electronically, the Subcommittee is taking on a lot more
than what it is charged with doing by virtue of § 205(c). Judge Fitzwater agreed, and noted that §
205(c) speaks to making what is “filed” electronically available; therefore, limiting the spectrum of
what any rule should cover. Committee members were in general agreement that any national rule
should remain simple and should apply only to court filings that are electronically available over the
internet.

The Subcommittee also discussed whether the rules should list documents that the
Subcommittee believes should be sealed. Professor Schlueter noted that the Subcommittee needed
to determine for whom these rules were being drafted. He further suggested that perhaps the rules
should refer practitioners to the Judicial Conference policy guidelines -- that way, the Subcommittee
would not be prescribing attorney conduct, but would be aiding their conversion to this new system.
The Subcommittee discussed the advantages of this approach and likened it to current Fed R.Civ.P.
5 Professor Capra also suggested that the rule could read like the Eleventh Circuit’s model rule,
which provides some mandatory information that should be redacted, along with suggestions for
other information in a note to the rule.

Judge Levi noted that the respective Advisory Committees may have different 1ssues to
address, and the focus of the Subcommittee should be to determine how each of the Advisory
Committees can efficiently address each of their specific issues and concerns. The Subcommittee
members agreed that the Advisory Committees should take a common approach to the extent
possible, with variations as necessary to accommodate particular issues that will arise in civil,
criminal, bankruptcy, and appellate proceedings.

Finally, the Subcommittee discussed the general commercial interest in court information.
Members noted that a number of databases were being created and sold online. Mr. [Gwynn] also
noted that the fees obtained from PACER, which included fees paid by these commercial companies,
were important to the various courts’ information technology budgets.

Access Issues:;

The Subcommittee discussed the practical effects of electronic filing on access. Judge
Sheindlin asked whether complete versions of redacted documents were available to the judges
clectronically if they needed to see them. Judge Hinkle stated that on CM/ECF in his district, he has
access to the unredacted document, while the public and lawyers do not. Ms. Simon noted that the
most recent version of CM/ECF does allow for judges to view redacted and sealed documents in
camera via electronic means.

Judge Levi inquired as to whether CACM had reviewed the official forms used, for example,



in judgments. He noted that a practitioner in his district had informed him that the criminal
judgment form provided the individual’s entire social security number. Judge Davis noted that the
forms were generally reviewed. Ms. Simon added that the criminal judgment form had been
reviewed in September 2003, and the soctal security information had been moved to the statement
of reason, which is not publicly filed.

The Subcommittee generally discussed the fact that PACER currently provides a gateway to
access to these documents via the requirement to pay to use the service. This gateway allows public
access to be monitored if necessary to protect privacy interests. The members questioned, however,
whether this would always be the case or whether there would be a movement to provide cost-free
access.

Template Rule Regarding § 205(c):

The Subcommittee then discussed what the template rule that the advisory committees would
modify should look like. Professor Capra noted that CACM had done a lot of really important work
and perhaps the rule should build on that foundation. The Subcommittee discussed whether the rule
should provide an exhaustive list of categories for redaction, whether the rule should provide a brief
list of main categories, and if so, whether reference should be made to further categories via the
Judicial Conference policies. A discussion ensued regarding the pros and cons of referencing the
Judicial Conference policies, including, but not limited to, a discussion of whether such policies
were accessible enough to practitioners.

Members of the Subcommittee further discussed how to approach drafting the rules. Some
members suggested that each of the advisory committees should consider what issues are specifically
important to them, and draft a rule accordingly. Other members were concerned that this would
create four inconsistent rules. Professor Capra suggested that he could draft a template rule that all
of the advisory committees could then take and modify as they saw fit. The advisory committees
could then compare their versions to be sure that there was not too much variation as between all of
the rules. The Subcommittee members agreed with that approach.

The question then turned to timing on the implementation of these rules. The members of
the Subcommittee agreed that the advisory committees should review the template rule to be
prepared by Professor Capra at their respective spring meetings. They should have their rules
finalized for presentation to their advisory committees by their fall 2004 meetings. The Standing
Committee can then review the various rules at its January 2005 meeting, or at its June 2005 meeting
at the latest. The Subcommittee agreed on this schedule and noted that, barring any problems, the
rules would then become effective on December 1, 2007.

The Subcommittee also discussed the possibility that § 205(c) would implicate other rules.
For example, in Fed.R.Civ.P. 16, the Advisory Commuittee on Civil Rules may want to consider
adding a discussion of § 205(c) to the pre-trial conference phase.



In addition, the Subcommittee discussed whether Fed.R.Civ.P. 11 should be amended to
contemplate violations of the privacy/access rules. Judge Davis noted that CACM had reviewed this
issue and determined that Rule 11 already covers any arguable violation of these policies and that
1t was better to leave it to the discretion of the courts as to how to deal with violations or abuse of
any new rule regarding electronic filing. The Subcommittee agreed with this assessment.

Finally, Judge Fitzwater reminded each advisory committee of its obligation to continue to
consider best practices of the state courts. He encouraged the advisory committees to call on Mr.
Deyling and the work he has already done in this area.

Conclusion of Meeting:

Judge Fitzwater thanked the members of the Subcommittee for their input and thought on
these matters. He gave special thanks to the members of CACM, who had worked so hard and
provided so much guidance to the Subcommittee on this issue. He reviewed the plan of action for
the Subcommittee and adjourned the meeting at 11:30 a.m.

Respectfully submitted,

Brook D. Coleman, Esq.









ADMINISTRATIVE OFFICE OF THE UNITED STATES COURTS
Memorandum

DATE: February 25, 2004
FROM: Robert Deyling, Office of Judge Programs
SUBJECT: State Court Privacy Rulcs and Policies (excerpts)

TO: Judge Fitzwater
Professor Capra
Professor Coquillette
Professor Cooper
Professor Morris
Professor Schiltz
Professor Schlueter

As you requested at the first meeting of the Subcommittee on E-Government, I have
compiled the attached excerpts from state court rules on privacy and public access to court
records. Ihave organized this material by topic, as follows:

(1) Scope (and/or Purpose) of Rule;

(2)  Definitions

3) Information (or documents) not available for public access

“4) Segregation of information on “sensitive information forms™

(5)  Judicial discretion (and procedures for requesting or denying access)
(6) Notice (to persons accessing records)

7 Remote access / courthouse-only access,

(8) Access to information maintained by tlie court (including dockets)
£ Access to “bulk” information

These excerpts are drawn from the approved state court rules of California, Indiana,
Maryland and Vermont, and the proposed rules for the Arizona and Minnesota courts.



State Court Privacy Rules and Policies

1) Scope (and/or Purpose) of Rule

California | Rule 2070. Statement of purpose.

Rule 2070; | (a) [Intent]: The rules in this chapter are intended to provide the public with reasonable access to

2071 trial court records that are maintained in electronic form, while protecting privacy interests.
Rule 2071. Authority and applicability.
...(¢)} [Access by parties and attorneys] The rules in this chapter apply only to access to court
records by the public. They do not limit access to court records by a party to an action or
proceeding, by the attomey of a party, or by other persons or entities that are entitled to access by
statute or California Rules of Court.

Indiana (A) Scope and Purposes.

Rule 9(A) | (1) Pursuant to the inherent authority of the Indiana Supreme Court and pursuant to Indiana Code

§5-14-3-4(a)(8), this rule governs public access to, and confidentiality of, court records. Except
as otherwise provided by this rule, access to court records is governed by the Indiana Access to
Public Records Act (Indiana Code §5-14-3-1, et. seq.).

(2) The purposes of this rule are to:
(a) Promote accessibility to court records;
(b) Support the role of the judiciary;
(c) Promote governmental accountability;
(d) Contribute to public safety;
(e) Minimize the nisk of injury to individuals;
(f) Protect individual privacy rights and interests;
(g) Protect proprietary business information;
(h) Minimize reluctance to use the court system;
(i) Make the most effective use of court and clerk of court staff;
(j) Provide excellent customer service; and
(k) Avoid unduly burdening the ongoing business of the judiciary....




State Court Privacy Rules and Policies

1) Scope (and/or Purpose) of Rule

Vermont

Rule 1, 2

§ 1. Purpose; Construction. These rules govern access by the public to the records of all
courts and administrative offices of the Judicial Branch of the State of Vermont, whether the
records are kept in paper or electronic form. They provide a comprehensive policy on public
access to Judicial Branch records. They shall be liberally construed in order to implement the
policies therein.

§2. Scope.

(a)  In General. These rules govern access to judicial branch records where the right
of access is solely that of a member of the public.

(b}  Specific Right of Access. If, based on a statute, judicial rule or other source of law,
a person, or an authorized officer or member of the Executive or Legislative Branch, claims a
right of access greater than that available to a member of the public, the record custodian shall act
in conformity with the applicable statute, rule or other source of law....

Maryland

R 16-1002

Rule 16-1002. General Policy

{(a) Presumption of Openness

Court records maintained by a court or by another judicial agency are presumed to be open to the
public for inspection. Except as otherwise provided by or pursuant to these Rules, the custodian
of a court record shall permit a person, upon personal appearance in the office of the custodian
during normal business hours, to inspect such a record....




State Court Privacy Rules and Policies

2) Definitions

California

Rule 2072

Definitions.

(2} [Court record] As used in this chapter, "court record” is any document, paper, or exhibit
filed by the parties to an action or proceeding; any order or judgment of the court: and any item
listed in subdivision (a) of Government Code section 68151, excluding any reporter's transcript
for which the reporter is entitled to receive a fee for any copy. The term does not include the
personal notes or preliminary memoranda of judges or other judicial branch personnel.

(b) [Electronic record] As used in this chapter, "electronic record” is a computerized court
record, regardless of the manner in which it has been computerized. The term includes both a
document that has been filed electronically and an electronic copy or version of a record that was
filed in paper form. The term does not include a court record that is maintained only on
microfiche, paper, or any other medium that can be read without the use of an electronic device.

(c) [The public] As used in this chapter, "the public” is an individual, a group, or an entity,
including print or electronic media, or the representative of an individual, a group, or an entity.

(d) [Electronic access] "Electronic access" means computer access to court records available
to the public through both public terminals at the courthouse and remotely, unless otherwise
specified in these rules.

Indiana

Rule 9(C)

(C) Definitions. For purpose of this rule:

(1) “Court Record” means both case records and administrative records.

(2) “Case Record” means any document, information, data, or other item created, collected, received,
or maintained by a court, court agency or clerk of court in connection with a particular case.

(3) “Administrative Record” means any document, information, data, or other item created,
collected, received, or mamtained by a court, court agency, or clerk of court pertaining to the
administration of the judicial branch of government and not associated with any particular case....
(6) “Public access” means the process wherehy a person may inspect and copy the information in
a court record.

(7) “Remote access” means the ability of a person to inspect and copy information in a court record
in electronic form through an electronic means.

(8) “In electronic form™ means any information in a court record in a form that is readable through
the use of an electronic device, regardless of the marnner in which it was created.

(9) “Bulk Distribution” means the distribution of all, or a significant subset of the information in
court records in electronic form, as is, and without modification or compilation.

(10) “Compiled Information” means information that is derived from the selection, aggregation
or reformulation of some of all or a subset of all the information from more than one individual
court record in electronic form.




State Court Privacy Rules and Policies

3) Information (or docnments) not available for public access

Maryland
R 16-1006,

R 16-1007

Rule 16-1006. Required Denial of Inspection — Certain Categories of Case Records

Except as otherwise provided by law, these Rules, or court order, the
custodian shall deny inspection of: ...
(3) In any action or proceeding, a case record concerning child abuse or
neglect....
(5) The following case records in criminal actions or proceedings:
(a) A case record that has been ordered expunged pursuant to Md. Rule
4-508.
{(b) The following court records pertaining to search warrants:
(1) The warrant, application, and supporting affidavit, prior to
execution of the warrant and the filing of the records with the clerk.
(i1) Executed search warrants and all papers attached thereto
filed pursuant to Md. Rule 4-601.
{c) The following court records pertaining to an arrest warrant;
(1) A court record pertaining to an arrest warrant issued under Md. Rule 4-212(d) and the
charging document upon which the warrant was issued
until the conditions set forth in Md. Rule 4-212(d)(3) are satisfied.

(e) A pre-sentence mvestigation report prepared pursuant to Md. Code,
Correctional Services Article, § 6-112.....

(8) The following case records containing medical information:
(a) A case record, other than an autopsy report of a medical examiner,
that (i) consists of a medical or psychological report or record from a hospital,
physician, psychologist, or other professional health care provider, and (ii) contains
medical or psychological information about an individual....

(9) A case record that consists of the Federal or Maryland income tax

return of an individual....

Rule 16-1007. Required Denial of Inspection --Specific Information in Case Records.

Except as otherwise provided by law, these Rules, or court order, a custodian

shall deny inspection of a case record or a part of a case record that would reveal: ...
(3) Any part of the social security or Federal Identification Number of

an mndividual, other than the last four digits....




State Court Privacy Rules and Policies

3) Information (or documents) not available for public access

Vermont

Rule 6

§6.

(a)

Case Records.
Policy. The public shall have access to all case records, in accordance with the

provisions of this rule, except as provided in subsection (b) of this section.

(b)

Exceptions. The public shall not have access to the following judicial branch records:...
4) Records of the family court in juvenile proceedings governed by Chapter 55 of
Title 33, except as provided in 33 V.S.A. § 5536;

(5)  Records of the court in mental health and mental retardation proceedings under
Part 8 of Title 18, not including an order of the court, except where the court determines
that disclosure is necessary for the conduct of proceedings before it or that failure to make
disclosure would be contrary to the public interest;

(6) A presentence investigation report as provided in Chapter 5 of Title 28 and Rule
32(c) of the Vermont Rules of Criminal Procedure;..

(8)  Records containing a description or analysis of the DNA of a person if filed in
connection with a family court proceeding,

()  Records produced or created in connection with discovery in a case in

court, including a deposition, unless used by a party (i) at trial or (ii) in connection with a
request for action by the court;

(10) Records containing financial information firrnished to the court in connection with
an application for an attorney at public expense pursuant to 13 V.S.A. § 5236(d) and (e),
not including the affidavit submitted in support of the application;

(11)  Records containing financial information furnished to the court in connection with
an application to proceed in forma pauperis, not including the affidavit submitted in
support of the application;..,

(13)  Any federal, state or local income tax return, unless admitted into evidence;...

(15)  Records of the issuance of a search warrant, until the warrant is executed and (i)
property seized pursuant to the warrant is offered in a proceeding, or is subject to a
motion to suppress; or (ii) a person, fetis or corpse searched for pursuant to the warrant
has been located;

(16)  Records of the denial of a search warrant;

(17)  Records created as a result of treatment, diagnosis, or examination of a patient by
a physician, dentist, nurse or mental health professional;...

(24)  Records filed in court in connection with the initiation of a crimmal proceeding, if
the judicial officer does not find probable cause to believe that an offense has been
committed and that defendant has committed it, pursuant to Rule 4(b) or 5(c) of the
Vermont Rules of Criminal Procedure;...

(29) Records containing a social security number of any person, but only until the social
security number has been redacted from the copy of the record provided to the public;
(30)  Records with respect to jurors or prospective jurors as provided in the Rules
Governing Qualification, List, Selection and Summoning of All Jurors;...

(32)  Any evidence introduced in a proceeding to which the public does not have
access; and ?

(33)  Any other record to which public access is prohibited by statute.




State Court Privacy Rules and Policies

4) Segregation of information on “sensitive information forms”

Minnesota

[proposed]

Rule 313.01. Definitions. For purposes of this rule, the following definitions shall apply:

(10) *Restricted identifiers” shall mean the social security number [and/or employer
identification number] and financial account numbers of a party or party’s child.

(11)  “Financial source documents” means income tax returns, W-2s and schedules, wage
stubs, credit card statements, financial institution statements, check registers, as well as
other financial information deemed financial source documents by court order.

Rule 313.02. Restricted Identifiers.
(a) Pleadings and Other Papers Submitted by a Party. No party shall submit restricted identifiers
on any pleading or other paper that is to be filed with the court except:

1) on a separate form entitled Confidential Information Form (see Form 11 appended to

these rules) filed with the pleading or other paper; or

2) on Sealed Financial Source Documents under Rule 313.03.
The parties are solely responsible for ensuring that restricted identifiers do not otherwise appear
on the pleading or other paper filed with the court. The court administrator will not review each
pleading or document filed by a party for compliance with this rule. The Confidential
Information Form shall not be accessible to the public.
(b)  Records Generated by the Court. Restricted identifiers maintained by the court in 1ts
register of actions (i.e., activity summary or similar information that lists the title, origination,
activities, proceedings and filings in each case), calendars, indexes, and judgment docket shall
not be accessible to the public. Courts shall not include restricted identifiers on their judgments,
orders, decisions, and notices except on the Confidential Information Form (Form 11), which
form shall not be accessible to the public.

Rule 313.03. Sealing Financial Source Docl}ments.

Financial source documents shall be stibmitted to the court for filing under a cover sheet
designated “Sealed Financial Source Documents” and substantially in the form set forth as Form 12
appended to these rules. Financial source documents submitted with the required cover sheet are not
accessible to the public except to the extent that they are formally admitted into evidence in a hearing
or trial. The cover sheet or copy of it shall be accessible to the public. Financial source documents
that are not submitted with the required cover sheet and that contain restricted 1dentifiers are
accessible to the public, but the court may, upon motion or on its own initiative, order that any such
financial source documents be sealed.




State Court Privacy Rules and Policies

4) Segregation of information on “sensitive information forms”

Anzona

[proposed
policy]

Sensitive Data
1. The courts should protect from remote electronic public disclosure the following sensitive

data from case files:

Social Security Numbers

Credit Card Numbers

Debit Card Numbers

Other Financial Account Numbers

Victim contact information (address and phone number)
Names of juvenile victims

Rule 123(c)(3) already prohibits public access to financial account and social security numbers
appearing in administrative files. Every court should review its forms and processes to ensure
that this information is not being gathered unnecessarily.

2. To protect the data listed in Recommendation Number 1 above, the Supreme Court should
develop a sensitive data form and require its use where applicable. The sensitive data form shall
be maintained by the clerk as a confidential record accessible by the general public only on a
showing of good cause pursuant to the process set forth in Rule 123. Good cause may include
access by a media representative for purposes of researching a news story.

3. The Supreme Court should educate judges, attorneys and the public that case records are
publicly accessible and may be available via the Internet.




State Court Privacy Rules and Policies

5) Judicial discretion (and procedures for requesting or denying access)

Vermont
Rule 2(b)

Rule 7

§2. Scope.

(b)  Specific Right of Access. If, based on a statute, judicial rule or other source of
law a person, or an authorized officer or member of the Executive or Legislative Branch, claims
a right of access greater than that available to a member of the public, the record custodian shall
act in conformity with the applicable statute, rule or other source of law. If a person, or an
authorized officer or member of the Executive or Legislative Branch, claims a right of access
greater than that available to the public as a whole, but not based on a specific statute or rule, that
claim shall be determined by the court administrator for administrative records or the presiding
judge of the court involved for case records. In making that determination, the court
administrator or judge shall be guided by these rules and any other relevant rules or statutes and
shall weigh the special interest of the person or officer or member seeking the record against the
interests protected by the restriction on public access. An appeal from such a determination may
be made to the Supreme Count.

§7. Exceptions.

(a) Case Records. Except as provided in this section, the presiding judge by order
may grant public access to a case record to which access is otherwise closed, may seal from
public access a record to which the public otherwise has access or may redact information from a
record to which the public has access. All parties to the case to which the record relates, and
such other interested persons as the court directs, have a right to notice and hearing before such
order 1s issued, except that the court may issue a temporary order to seal or redact information
from a record without notice and hearing until a hearing can be held. An order may be issued
under this section only upon a finding of good cause specific to the case before the judge and
exceptional circumstances. In considering such an order, the judge shall consider the policies
behind this rule. If a statute govemns the right of public access and does not authonze judicial
discretion in determining to open or seal a record, this section shall not apply to access to that
record. ...

©) Appeals. Appeals from determinations under this section shall be made to the
Supreme Court.
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5) Judicial discretion (and procedures for requesting or denying access)

Indiana

Rule 9(H)

(H) Prohibiting Public Access to Information In Court Records.

(1) A verified written request to prohibit public access to information in a court record, may be
made by any person affected by the release of the information. The request shall demonstrate
that:(a) The public interest will be substantially served by prohibiting access;
(b) Access or dissemination of the information will create a significant risk of substantial
harm to the requestor, other persons or the general public;
(c) A substantial prejudicial effect to on-going proceedings cannot be avoided without
prohibiting public access, or;
(d) The information should have been excluded from public access under section (G) of
this rule.
The person seeking to prohibit access has the burden of providing notice to the parties and such
other persons as the court may direct, providing proof of notice to the court or the reason why
notice could not or should not be given, demonstrating to the court the requestor’s reasons for
prohibiting access to the information. A party or person to whom notice is given shall have
twenty (20) days from receiving notice to respond to the request.

(2) A court may deny a request to prohibit public access without a hearing. If the court does not
initially deny the request, it shall post advance public notice of the hearing. A court may grant a
request to prohibit public access following a hearing if the requestor demonstrates by clear and
convincing evidence that any one or more of the requirements of (H)(1)(a) through (F)(1)(d)
have been satisfied. An order prohibiting public access to information in a court record may be
issued by the court having jurisdiction over the record. An order prohibiting public access to
information in bulk or compiled records, or in records under the jurisdiction of multiple courts
may be issued only by the Supreme Court.

’(
T

(3) The court shall balance the public access interests served by this rule and the grounds
demonstrated by the requestor. In its order, the court shall state its reasons for granting or
denying the request. If the court prohibits access, it will use the least restrictive means and
duration. When a request is made to prohibit public access to information in a court record at the
time of case initiation, the request and the case information will remain confidential for a
reasonable period of time until the court rules on the request. When a request is made to prohibit
public access to information in court records that are already publicly accessible, the information
may be rendered confidential for a reasonable period of time until the court rules on the request.

(4) This section does not limit the authority of a court to seal court records pursuant to Ind. Code
§ 5-14-3-5.5.

[Indiana Rule 9(1) is entitled “Obtaining Access to Information Excluded from Public Access.”
Its provisions are similar to Rule 9(H) above.]
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5) Judicial discretion (and procedures for requesting or denying access)

Maryland

R 16-1009

RULE 16-1009. Court Order Denying or Permitting Inspection of Case Record
(a) Motion
(1) Any party to an action in which a case record is filed, including any person who has
been permitted to intervene as a party, and any person who is the subject of or is
specifically identified in a case record may file a motion:
(A) to seal or otherwise limit inspection of a case record filed in that action that is
not otherwise shielded from inspection under these Rules; or
(B) to permit inspection of a case record filed in that action that is not otherwise
subject to inspection under these Rules.
(2) The motion shall be filed with the court in which the case record is filed and shall be
served on:
(A) all parties to the action in which the case record is filed; and
(B) cach identifiable person who is the subject of the case record.

(d) Final Order

(1) After an opportunity for a full adversary hearing, the court shall enter a final order:
(A) precluding or limiting inspection of a case record that is not otherwise
shielded from inspection under these Rules;
(B) permitting inspection, under such conditions and limitations as the court finds
necessary, of a case record that is not otherwise subject to inspection under these
Rules; or
(C) denying the motion.

(2) In determining whether to permit or deny inspection, the court shall consider:
(A) if the molion seeks to preclude or limit inspection of a case record that is
otherwise subject to inspection under these Rules, whether a special and
compelling reason exists to preclude or himit inspection of the particular case
record; and
(B) 1f the petition or motion seeks to permit inspection of a case record that is
otherwise not subject to inspection under these Rules, whether a special and
compelling reason exists to permit inspection.

(3) Unless the time is extended by the court on motion of a party and for good cause, the

court shall enter a final order within 30 days after a hearing was held or waived.

(f) Non-Exclusive Remedy

This Rule does not preclude a court from exercising its authority at any

time to enter an order that seals or limits inspection of a case record or that makes a
case record subject to inspection.
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6) Notice (to persons accessing records)

California

Rule 2074

Rule 2074, Limitations and conditions

(c) [Conditions of use by persons accessing records] A court may condition electronic access to
its records on (1) the user’s consent to access the records only as instructed by the court and (2)
the user's consent to the court's monitoring of access to its records. A court must give notice of
these conditions, in any manner it deems appropriate. The court may deny access to a member of
the public for failure to comply with any of these conditions of use.

(d) [Notices to persons accessing records] A court must give notice of the following information
to members of the public accessing its electronic records, in any manner it deems appropriate:
(1) The court staff member to contact about the requirements for accessing the court's
records electronically.
(2) That copynight and other proprietary rights may apply to information in a case file
absent an express grant of additional rights by the holder of the copyright or other
proprietary right. The notice should indicate that (A) use of such information is
permissible only to the extent permitted by law or court order and (B) any use
inconsistent with proprietary rights is prohibited.
(3) Whether electronic records constitute the official records of the court. The notice
should indicate the procedure and any fee required for obtaining a certified copy of an
official record of the court.
(4) Any person who willfully destroys or alters any court record maintained in electronic
form 1s subject to the penalties imposed by Government Code section 6201.

(e) [Access policy] A court must post a privacy policy on its public-access Web site to inform
members of the public accessing its electronic records of the information it collects regarding
access transactions and the uses that the court may make of the collected information,
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7) Remote access / courthouse-only access

California

Rule 2073

Rule 2073. Public access

(a) {General right of access] All electronic records must be made reasonably available to the
public in some form, whether in electronic or in paper form, except those that are sealed by court
order or are made confidential by law.

(b) {Electronic access required to extent feasible] A court that maintains the following records in
electronic form must provide electronic access to them, both remotely and at the courthouse, to
the extent it is feasible to do so.
(1) Register of actions (as defined in Gov. Code, § 69845), calendars, and indexes; and
(2) All records in civil cases, except those listed in (c).

(¢} [Courthouse electronic access only] A court that maintains the following records in elecironic
form must provide electronic access to them at the courthouse, to the extent it 1s feasible to do so,
but may provide remote electronic access only to the records governed by (b)(1):

(1) Any record in a proceeding under the Family Code, including, but not limited to,

proceedings for dissolution, legal separation, and nullity of marriage; child and spousal

support proceedings; and child custody proceedings;

(2) Any record in a juvenile court proceeding;

(3) Any record in a guardianship or conservatorship proceeding;

(4) Any record in a mental health proceeding;

(5) Any record in a criminal proceeding; and

(6) Any record in a civil harassment proceeding under Code of Civil Procedure section

5276....




State Court Privacy Rules and Policies 14

8) Access to information maintained by the court (including dockets)

Minnesota | Rule 313.02, Restricted Identifiers.

[proposed] | (b)  Records Generated by the Court. Restricted identifiers maintained by the court in its

R 313.02 register of actions (i.¢., activity summary or similar information that lists the title, origination,
activities, proceedings and filings in each case), calendars, indexes, and judgment docket shall
not be accessible to the public. Courts shall not include restricted identifiers on their judgments,
orders, decisions, and notices except on the Confidential Information Form (Form 11), which
form shall not be accessibie to the public....

California | Rule 2077, Electronic access to court calendars, indexes, and registers of actions

Rule 2077 | (a) [Intent]} The intent of this rule is to specify information to be included in and excluded from

the court calendars, indexes, and registers of actions to which public access is available by
electronic means under rule 2073 (b). To the extent it is feasible to do so, the court must maintamn
court calendars, indexes, and registers of actions available to the public by electronic means in
accordance with this rule.....

(¢) [Information that must be excluded from court calendars, indexes, and registers of
action] The following information must be excluded from a court's electronic calendar, index,
and register of actions:

(1) Social security number;

(2) Any financial information;

(3) Arrest warrant information;

(4) Search warrant information;

(5) Victim information; -
(6) Witness information;

(7) Ethnicity;

(8) Age;

(9) Gender;

(10) Government-issued identification card numbers (i.e., military);
(11) Driver's license number; and

(12) Date of birth.
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9) Access to “bulk”information

California | Rule 2073. Public access

Rule 2073 | ...(e) [Access only on case-by-case basis] A court may only grant electronic access to an
electronic record when the record is identified by the number of the case, the caption of the case,
or the name of a party, and only on a case-by-case basis. This case-by-case limitation does not
apply to a calendar, register of actions, or index.
(f) [Bulk distribution] A court may provide bulk distribution of only its elecfronic calendar,
register of actions, and index. "Bulk distribution” means distribution of all, or a significant
subset, of the court's electronic records....

Arizona 7. Remote electronic access to case information should be afforded on a case-by-case basis only;
bulk data should not be electronically accessible via the Internet. Electronic access should be limited

fpolicy to prevent the wholesale downloading of case files or case management databases via the Internet.

proposal]

Indiana (F) Bulk Distribution and Compiled Information.

Rule 9(f) (1) Upon written request as provided in this section (F), bulk distribution or compiled

information that is not excluded by Section (G) or (H) of this rule may be provided.

(2) Requests for bulk distribution or compiled information shall be made to the Executive
Director of the Division of State Court Administration or other designee of the Indiana Supreme
Court. The Executive Director or other designee may forward such request to a court exercising
Jurisdiction over the records, and in the instance of records from multiple courts, to the Indiana
Supreme Court, for further action. Requests will be acted upon or responded to within a
reasonable period of time.

(3) With respect to requests for case record information not excluded from public access by
Sections (G) or (H) of this rule, the request for bulk distribution or compiled information may be
granted upon determination that the information sought is consistent with the purposes of this
rule, that resources are available to prepare the information, and that fulfilling the request is an
appropriate use of public resources. The grant of said request may be made contingent upon the
requestor paying reasonable costs of responding to the request....

[this rule continues with process for obtaining bulk access to information that 1s excluded from
general public access]
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Re: Single Publication of the Style Rules Package

Date: March 17, 2004

At the Style Subcomnuttee meetings held in February 2004, we discussed publishing the
entire Style Rules Package at one time, rather than in the two stages orginally proposed. The
primary benefit of single publication 1s that it 15 a much clearer and less confusing way to present
the Style Project.

The onginal plan to publish in stages arose from concemn that the pace of the careful and
deliberate style work would be too slow for a single release. Thanks to the dedication of all involved
and the careful design ofthe work flow, progress is faster than anticipated. The Standing Commuttee
has approved for publication Rules 1-37 and 45. This Committee has Rules 38 to 63 on the agenda
for this April meeting, with some of the “global 1ssues” and “style-plus” proposals. This Committee
will ask the Standing Committee in June 2004 to approve Rules 38 to 63 for publication. In J uly
2004, the Style Subcommittees will meet to work on Rules 64 to 86. The full Commttee will
consider those rules in the Fall of 2004, with the remaining “global” issues and “style-plus”
proposals. This Committee will ask the Standing Commuttee 1n January 2005 to approve for

publication Style Rules 64 to 86; the Rules Commuttee’s resolution of the “global” 1ssues; and the



“style-plus” proposals. That meeting will afford the Standing Committee an opportunity to examine
the entire set of Style Rules as a whole.

This timetable contemplates the publication of the entire Style Package, Rules 1 to 86,
together with the “style-plus”™ proposals, in February 2005. This timetable permits a single comment
period longer than the comment period planned in the staged publication approach. An extended
single comment pertod 1s likely to allow more participation by members of the bench, bar, and
academy, and more considered reaction by the Commuttees. This timetable would also permit the
Rules Committee to work on the Style Forms, examining them at the Spring 2005 meeting and
recommending 1n June 2005 that the Standing Committee publish them for public comment.

It the public comment period for the entire Style Package and Forms ended in January-
February 2006, the Rules Commuttee would anticipate seeking the Standing Committee’s approval
for transmission to the Judicial Conference in June 2006. That would permit transmission to the
Supreme Court on the original schedule, in the fall of 2006, for transmission to Congress 1n the
spring of 2007. On this timetable, the single publication would not delay completion of the Style
Project.

The Standing Commuttee, and its Style Commuttee, have agreed to the one-publication
timetable. 1 am grateful for the hard work by all the participants in this project — the Civil Rules
Committee and 1ts Style Subcommittees, the Standing Commuttee Style Subcommittee, the dedicated
reporters and consultants, and the Rules Support Office — which has brought the Style Project to this

point We are ahead of schedule. A successtul end 1s not near, but 1t 1s in sight Thanks to you all.

L.H.R.
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Rule 38

VI. TRIALS

Rule 38. Jury Trial of Right

TITLE V1. TRIALS

Rule 38. Right to Jury Trial; Demand

(a) Right Preserved. The night of tnal by jury as

declared by the Seventh Amendment to the Constitution or as

given by a statute of the United States shall be preserved to
the parties inviclate

@

Right Preserved. The right of trial by jury as declared
by the Seventh Amendment to the Constitution — or as
[provided-given] by a federal statute — 1s preserved to
the parties inviolate

(b) Demand. Any party may demand a trial by jury of

any 1ssue triable of nght by a jury by (1) serving upon the
other parties a demand therefor in writing at any time after
the commencement of the action and not later than 10 days
after the service of the last pleading directed to such 1ssue,
and (2) filing the demand as required by Rule 5(d) Such
demand may be indorsed upon a pleading of the party

(b)

Demand. On any 1ssue triable of right by a jury, a party
may demand a jury tnal by

(1) serving the other parties with a written demand —
which may be [made stated]? 1n a pleading — no
later than 10 days after the last pleading directed to
the 1ssue 15 served, and

(2) filing the demand as required by Rule 5(d)

(c) Same: Specification of Issues. In the demand a
party may specify the 1ssues which the party wishes so tried,
otherwise the party shall be deemed to have demanded trial
by pury for all the 1ssues so triable If the party has
demanded trial by jury for only some of the 1ssues, any other
party within 10 days after service of the demand or such
lesser time as the court may order, may serve a demand for
trial by jury of any other or all of the 1ssues of fact in the
action

()

Specifying Issues. Inits demand, a party may specify the
1ssues that 1t wishes to have trnied by a jury, otherwise, 1t
15 deemed to have demanded a jury trial on all the 1ssues
so tnable If the party has demanded a jury tnal on only
some 1ssues, any other party may — within 10 days of
being served with the demand or within aanry [shorter
tesser]? time ordered by the court — serve a demand for
a Jury tnal on any other or all factual 1ssues triable by
Jury

(d) Waiver. The failure of a party to serve and file a
demand as required by this rule constitutes a waiver by the
party of tnial by jury A demand for tnal by jury made as

heren provided may not be withdrawn without the consent of

the parties

(d)

Waiver; Withdrawal. A party waives_a jury tral+rat-by
rury unless 1ts demand is properly served and filed A
demand [that complies with this rule]¥ may be
withdrawn only 1f the parties consent

= W N

Civi] Rules 38-63 style draft

[The Style Subcommuttee made this change based on the Kieve suggestion ]

[Kieve/Kimble and Cooper agree on this change The Style Subcommittee agrees |

[Kieve/Kimble and Cooper agree on this change The Style Subcommttee agrees |

[Kimble: Kieve suggested taking out "that complies with this rule " 1 have thought more about this and now realize that we
have created an inconsistency Ed and I had argued for "a proper demand” in the second sentence Note that in the first sentence
we use "properly” instead of "as required by this rule ” Shouldn't we do the same thing m the second sentence to replace "as
heremn provided” in the current rule? Dean Kane noted that "proper” would "create the negative implication that improper
[demands] cannot be withdrawn " See Style 468 But then at our meeting 1 Phoenix we apparently realized that that's what
the current rule says 1t refers to a demand "made as heremn provided [1 e , that complies with this rule, 1 e, a proper demand]
So we changed to "a demand that complies with this rule " T see no difference between that and "a proper demand ™ Tknow
1t's late, but I think we should fix the inconsistency between the first and second sentences Also, note Ed’s comment on 39(b)

Cooper: 1 am sympathetic to Joe’s persistent desire "A proper demand that-compheswrthrthrsmaie may be withdrawn only *
** " But I think 1t was Dean Kane who led the charge lo defeat this change It may be a bit late to reopen the discussion |

[The Style Subcommuttee does not recommend deleting “that complies with this rule ]

March 29, 2004




Rule 38

() Admiralty and Maritime Claims. These rules
shall not be construed to create a right to tnal by jury of the
1ssues n an admiralty or mantime claim within the meaning
of Rule 9(h)

(e) Admiralty and Maritime Claims. These rules do not
create a right to a jury trial on 1ssues m an admiralty or
marnitime claim within the meaning of Rule 9(h)

COMMITTEE NOTE

The language of Rule 38 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules These changes are intended to be stylistic only.

Civil Rules 38-63 style draft 3

March 29, 2004




Rule 39

Rule 39, Trial by Jury or by the Court

Rule 39. Trial by Jury or by the Court

(ay By Jury. When trial by jury has been demanded
as provided 1n Rule 38, the action shall be designated upon
the docket as a jury action The trial of all 135ues so
demanded shall be by jury, unless (1) the parties or therr
attorneys of record, by wrnitten stipulation filed with the court
or by an oral stipulation made 1n open court and entered in
the record, consent to trnial by the court sitting without a jury
or (2) the court upon motion or of 1ts own nihative finds that
a right of trial by jury of some or of all those 1ssues does not
exist under the Constitution or statutes of the United States

(a) After a Demand. When tr;al by jury has been demanded
under Rule 38§, the action must be designated on the
docket as a jury action The trial on all 1ssues so
demanded must be by jury unless

(1) the parties or their attorneys file a written stipulation
to a nomjury trial or so stipulate on the record, or

(2) the court,~ on motion or on 1ts own,~ finds that
on some or all of those 1ssues there 1s no night to a
Jury trial under the Constitution or federal statutes

(b) By the Court. Issues not demanded for trial by
Jury as provided in Rule 38 shall be tnied by the court, but,
notwithstanding the failure of a party to demand a jury 1n an
actron 1n which such a demand might have been made of
right, the court 1n its discretion upon motion may order a tral
by a jury of any or all 13s5ues

(b} When No Demand Iis Made Tssues on whach a jury
treal 18 not [properly] demanded [underRute-38}Y are to
be tried by the court But the court may, on motion, order
a jury trial on any 1ssue for which a jury might have been
demanded -but-wasmot

(c) Advisory Jury and Trial by Consent. In all
actions not triable of nght by a jury the court upon motion or
of 1ts own tmitiative may try any 1ssue with an advisory jury
or, except 1a actions agamst the United States when a statute
of the United States provides for tnal without a jury, the
court, with the consent of both parties, may order a trial with
a yury whose verdict has the same effect as if trial by jury had
been a matter of nght

(¢} Advisory Jury; Jury Trial by Consent. In an action not
tnable of nght by a jury, the court, on motion or on 1ts
own

(1) may try any 1ssue with an advisory jury, or

(2) may, with the parties’ consent, try any 1ssue by a
Jury whose verdict has the same effect as 1 a jury
trial had been a matter of nght, unless the action is
against the United States and a federal statute

provides forrequires a nonjury trial

COMMITTEE NOTE

The language of Rule 39 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

1 [Kimble/Kieve would delete “under Rule 38" The Style Subcommittee agrees ]

Cooper: How about a compromuse, parallel to the discussion of Rule 38(d) — perhaps 1t 1s easier to reopen the question here?
"Issues on which a jury trial s not properly demanded mderRute-38 are to be tried * * *"? The Style Subcommittee agrees |

Civil Rules 38-63 style draft 4
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Rule 40

Rule 40. Assignment of Cases for Trial

Rule 4. Scheduling Cases for Trial

The district courts shall provide by rule for the placing
of actions upon the trial calendar (1) without request of the
parties or (2) upon request of a party and notice to the other
parties or (3) in such other manner as the courts deem
expedient Precedence shall be given to actions entitled
thereto by any statute of the United States

Each court must provide by rule for scheduling trials without
request — or on a party’s request withafter notice to the other
parties;or-withottrequestramammerthat-the-court-consrders
expedrent  The court must give priority to actions entitled to
priority by federal statute ¥

COMMITTEE NOTE

The language of Rule 40 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules These changes are intended to be stylistic only.

[Kieve suggested that the rules require that every request to the court be served on all parties, 50 1t 15 not necessary 1o add “notice
to the other parties ™ Kimble responded that 1f Ed agrees, we need a global check on this |

Cooper: Three things  Furst, the Style-Substance Track will propose a simplified Rule 40 that avoids any reference to notice
Second, as a global matter I do not understand Rule 5(a), in 1ts present form or as styled I would not assert that 1t requires
service of everyting, mdeed, "simlar paper” mipliedly excludes dissimilar papers  Third, we have the miensifier problem tn
adifferent gmse Often 1t seems useful to remind of the notice duty  But 1f we do that sometunes, fatlure to do so always may
create puzzling negative imphications The only satisfactory global resolution would be to state notice obhigations
comprehensively in Rule 5 and to say nothing of notice anywhere else I doubt that 1s within the legitimate reach of the Style
Project, and expect that 1t would draw much anguished comment (and enhance the nevitable attempted rebeliions) to make the
attempt ]

Crvil Rules 38-63 style draft 5 March 29, 2004




Rule 41

Rule 41. Dismissal of Actions

Rule 41. Dismissal of Actions

(a) Voluntary Dismissal: Effect Thereof.

{1} By Plaintiff; By Stipulation. Subject to the
provisions of Rule 23(e), of Rule 66, and of any statute
of the United States, an action may be dismissed by the
plamtiff without order of court (1} by filmg a notice of
dismussal at any time before service by the adverse
party of an answer or of a motion for summary
Judgment, whichever first occurs, or (1) by filing a
stipulation of dismissal signed by all parties who have
appeared 1n the action Unless otherwise stated in the
notice of dismissal or stipulation, the dismissal 1s
without prepudice, excepl that a notice of dismissal
operates as an adjudication upon the ments when filed
by a plaintiff who has once disnussed m any court of the
United States or of any state an action based on or
mncluding the same claim

{(a) Voluntary Dismissal.

(1)

By the Plaintiff.

(A) Without a Court Order Subject to Rules 23(e),
23 1{(c), 23 2, and 66 and any applicable federal
statute, the plaintiff may disrmss an action
without a court order by filing

(i) anotice of dismssal [at-amytime-]¥ before

the adverse party serves ewther an answer
or a motion for summary judgment, or

(i) a stipulation of dismussal signed by all
parties who have appeared

(B) Effect Unless the notice or stipulation states
otherwise, the dismissal 1s without prejudice
But if the plaimtff previously dismussed any
action m federal or state court based on or
including the same claim, a notice of dismissal

operates as an adjudhcation on the merits

(2) By Order of Court. Except as provided 1n
paragraph (1) of this subdivision of this rule, an action
shall not be dismissed at the plaintiff's instance save
upon order of the court and upon such terms and
conditions as the court deems proper If a counterclaim
has been pleaded by a defendant prior to the service
upon the defendant of the plaintiff's motion to dismuss,
the action shall not be disrssed aganst the defendant’s
objection unless the counterclaim can remain pending
for independent adjudication by the court Unless
otherwise specified in the order, a dismissal under thig
paragraph 1s without prejudice

@

By Court Order; Effect. Except as provided n (1),
an action may be dismissed at the plaintiff's [request
instance]? only by court order, on terms that the
court considers proper If a defendant has
pleadedserved a counterclaim before being served
with the plamtiff's motion to dismmss, the action must
not be disrmssed agamst the defendant's objection
unless the counterclaim can remain pending for
mdependent adjudication ¥ Unless the order states
otherwise, a dismussal under this paragraph (2) 15
without prejudice

Cooper: This 1s another mitensifier problem Loren and Joe are right — the meaning 15 not changed by saymg "a notice of
thsmussal at-any-tmre before the adverse party serves * * * " But the emphasis 1s famihar  Deletion will cause some distress

[The Style Subcommuttee recommends deleting “at any time” based on the Kieve suggestion ]
2 [Kieve/Kimble and Cooper agree on thus change The Style Subcommuttee agrees ]

3 Cooper: The present draft repeats "unless,” albeit in two sentences Would 1t be better style to say "the action mustmot may
be dismissed against [over?] the defendant’s objection mtess only if the counterclaim can remam pending for independent
adjudication Unless * * *"?

Kimble response: [ think this 1s a good change In addition to Ed's point, 1t converts the double negative to positive form And
I agree with changing "against” to "over "

Civil Rules 38-63 style draft 6 March 29, 2004



Rule 41

(b) Involuntary Dismissal: Effect Thereof. For
failure of the plant:ff to prosecute or to comply with these
rules or any order of court, a defendant may move for
dismussal of an action or of any claim against the defendant
Unless the court in 1ts order for dismissal otherwise specifies,
a dismmissal under this subdivision and any disrmissal not
provided for 1n this rule, other than a dismissal for lack of
Jurisdiction, for improper venue, or for failure to join a party
under Rule 19, operates as an adjudication upon the merits

(b) Involuntary Dismissal; Effect. If the plamntiff fails to
prosecute or to comply with these rules or a court order, a
defendant may move to dismniss [thean]? action or any
claim aganst it Unless the distmssal order specifies
otherwise, a dismussal under this subdivision (b) and any
dismussal not provaded for in this rule — except one for
lack of jurisdiction, improper venue, or failure to join a
party under Rule 19 — operates as an adyudication on the
merits

{¢) Dismissal of Counterclaim, Cross-Claim, or
Third-Party Claim. The provisions of this rule apply to the
dismissal of any counterclaim, cross-claim, or thuird-party
claim A voluntary dismissal by the claimant alone pursuant
to paragraph (1) of subdivision (a} of this rule shall be made
before a responsive pleading 15 served or, 1f there 1s none,
before the mtroduction of evidence at the tnal or heaning

(¢) Dismissing a Counterclaim, Crossclaim, or Third-
Party Claim. This rule applies to a disnussal of any
counterclaim, crossclaum, or third-party claim A
claimant's voluntary dismissal under (a)}{1){ A)1) must be
made before a responsive pleading 18 served or, 1f there 1s
none, before evidence 1s introduced at the trial or hearing

4

{Kieve/Kimble and Cooper agree on this change  The Style Subcommtiee agrees |

Civil Rules 38-63 style draft 7
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Rule 41

(d) Costs of Previously-Dismissed Action. Ifa (d) Costs of a Previously Dismissed Action. If a plaintff
plaintiff who has once dismissed an action 1 any court who previously dismissed an action m any court files an
commences an action based upon or including the same claim action based on or including the same claim agamst the
agamnst the same defendant, the court may make such order same defendant, the court may-

for the payment of costs of the action previously dismissed as
1t may deem proper and may stay the proceedings m the
action until the plantiff has complied with the order

(1) may order the plaintiff to pay all or part of the costs
of that previous action, and

(2} may stay the proceedings until the plaintiff has
[complied].?

COMMITTEE NOTE

The language of Rule 41 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules These changes are intended to be stylistic only.

When Rule 23 was amended in 1966, Rules 23.1 and 23.2 were separated from Rule 23.
Rule 41(a)(1) was not then amended to reflect the Rule 23 changes. In 1968 Rule 41(a)(1) was
amended to correct the cross-reference to what had become Rule 23(e), but Rules 23 1 and 23.2
were inadvertently overlooked. Rules 23.1 and 23.2 are now added to the hist of exceptions in
Rule 41(a)(1)(A). This change does not affect established meaning. Rule 23.2 explicitly
incorporates Rule 23(e), and thus was already absorbed directly into the exceptions in Rule
41(a)(1) Rule 23.1 requires court approval of a compromise or dismissal in language parallel to
Rule 23(e) and thus supersedes the apparent right to dismiss by notice or dismissal.

53  [Kieve suggested deleting “complied” and substituting “has done so
Cooper: This may sound silly Is it possible to "comply with" an order by means that are not the same as "done so"? Suppose
the plamntiff makes arrangements to pay — 1s that the same as paying? On balance, I am nervous about this change The present
rule 15 "comphed wath the order " "has complied” i the Style draft clearly makes no change "has done so” might change the
meaning

The Style Subcommittee does not recommend deleting “complied *]
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Rule 42

Rule 42. Consolidation; Separate Trials Rule 42. Consolidation; Separate Trials

(a} Consolidation. When actions involving a common (a) Tfactions before the court involve a common question of
guestion of law or fact are pending before the court, 1t may law or fact, the court may
order a joint hearing or tnial of any or all the matters 1n 1ssue
in the actions, 1t may order all the actions consolidated, and 1t
may make such orders conceming proceedings therem as
may tend to avoid unnecessary costs or delay (2) consolidate the actions, and

(1) jomn for hearing or tnal any or all matters at 1ssue 1n
the actions,

(3) make any other orders to avoid unnecessary cost or

delay

(b) Separate Trials. The court, in furtherance of (b) Separate Trials. For convenience, to avoid prejudice, or
convenience or to avoid prejudice, or when separate trials to expedite and economuze, the court may order a separate
will be conducive to expedition and economy, may order a trnal of one or more claums, crossclaims, counterclaims,
separate trial of any claim, cross-claim, counterclaim, or third-party claums, or separate 1ssues  When ordering a
third-party claim, or of any separate 1ssue or of any number separate tnal, the court must preserve any federal nght to
of claims, cross-claims, counterctaims, third-party claims, or a jury tnial
1ssues, always preserving invielate the right of tnal by jury as
declared by the Seventh Amendment to the Constitution or as
given by a statute of the United States

COMMITTEE NOTE

The language of Rule 42 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules These changes are intended to be stylistic only.
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Rule 43

Rule 43. Taking of Testimony

Rule 43. Taking Testimony

(a) Form. In every tnal, the testmony of witnesses
shall be taken 1n open court, unless a federal law, these rules,
the Federal Rules of Evidence, or other rules adopted by
the Supreme Court provide otherwise The court may, for
good cause shown m compelhing circumstances and upon
appropriate safeguards, permut presentation of testimony
1 open court by contemporaneous transmission from a
different location

(a) Tn Open Court. [At trial freverytriad],! the witnesses’
testimony must be taken in open court unless a federal
law, the Federal Rules of Evidence, these rules, or other
rules adopted by the Supreme Court provide otherwise
In compelling circumstances and with appropriate
safeguards, the court may allow testimony 1n open court
by contemporaneous transmission from a different
location

(b) [Abrogated.]

(b)

(c) [Abrogated.]

©

(d) Affirmation in Lieu of Qath. Whenever under
these rules an oath 15 required to be taken, a solemn
affirmation may be accepted m heu thereof

(b) Affirmation Instead of Oath. When these rules require
an oath, a solemn affirmation suffices

{e) Evidence on Motions. When a motion 15 based on
facts not appearing of record the court may hear the maitter
on affidavits presented by the respective parties, but the court
may direct that the matter be heard wholly or partly on oral
testimony or deposition

(¢} Evidence on a Motion. When a motion relies on facts
outside the record, the court may hear the matter on
affidavits—Butthe-conrtrmrydmect-that-themmatteror may
order that 1t be heard wholly or partly on oral testimony
or on depositions

(f) Interpreters. The court may appoint an mterpreter
of its own selection and may fix the nterpreter's reasonable
compensation The compensation shall be paid out of funds
provided by law or by one or more of the parties as the court
may direct, and may be taxed ultimately as costs, n the
discretion of the court

{d) Interpreter. The court may appoimnt an interpreter of its
choosing, fix reasonable compensation to be paid from
funds provided by law or by one or more parties, and tax
the compensation as costs

COMMITTEE NOTE

The language of Rule 43 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

1 Kimble: (See Garner) [Cooper agrees with this change ] [The Style Subcommuttee agrees |
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Rule 44

Rule 44. Proof of Official Record Rule 44. Proviﬂg an Official Record

(a) Authentication. (a}) Means of Proving Authrentreation.

(1) Domestic. An official record kept within the (1) Domestic Record. The following evidences
United States, or any state, district, or commonwealth, muthentreates! an official record — or an entry m 1t
or within a termtory subject to the admunstrative or — that 15 [otherwise]® admssible and 1s kept within
Judicial junisdiction of the United States, or an entry the Umted States, any stale, distnict or
therern, when admussible for any purpose, may be commonwealth, or any terntory subject to the
evidenced by an official publication thereof or by a administrative or judicial jurisdiction of the United
copy attested by the officer having the legal custody of States

the record, or by the officer's deputy, and accompanied

by a certificate that such officer has the custody The (A) an official publication of the record, or

certificate may be made by a judge of a court of record (B) a copy attested by the officer with legal custody
of the district or politrcal subdivision 1n which the of the record — or by the officer's deputy —
record 15 kept, authenticated by the seal of the court, or and accompamed by a certificate that the officer
may be made by any public officer having a seal of has custody The certificate must be made
office and having official duties in the distnet or under seal

political subdivision 1n which the record 1s kept,

authenticated by the seal of the officer's office (i) by ajudge ofa court of record of the

district or political subdivision where the
record 1s kept, or

(ii) by any public officer with a seal of office
and with official duttes in the district or
political subdivision where the record 1s
kept

1 Professor Rowe was asked to research whether there 15 a substantive difference between using "authenticates” 1n Rule 44(a)(1)
and (b) on proving official records, or using some form of the word "evidence" as a verb as m the current rule  He reported that
the treatises “use the ideas of evidence, authentication, and proof mterchangeably, although that doesn't mean they're 1dentical »
He did not find any case annotations that seemed to bear on the question  Based on Garner's statement m his second edition
at 333 that "evidence" and "proof” "are not synonymous," and concerns expressed at the meeting of Subcommuttee A, Prafessor
Rowe suggests using "evidence” m some verb form wn 44(a)(1) and (a)(2), and also m (a}(2HC)(11)

2 [Kimble: On Rule 44(a)(1) and (2), T was uncertain about Kieve's suggestion to delete “otherwise,” but raised them for
consideration

Cooper: Ishare Joe's uncertamty Present Rule 44(a)(1) tells how to "evidence™ an official record "when admissible for any
purpose " The Style Draft 15 "that 15 otherwise admissible * The Style Draft 15 subtly different from the present rule — it grves
greater emphasis to the proposition that proper evidence of (or "authenticating™) an official record does not of 1tself make the
record admissible 1 like the Style Draft as an improvement Deleting "otherwise"” removes the emphasis At risk of identifying
1t as an intensifier, { would keep 1t The same holds for Style 44(a}(2)(A) |

[The Style Subcommuttee does not recommend deleting “otherwise

Civil Rules 38-63 style draft 11 March 29, 2004



Rule 44

(2) Foreign. A foreign official record, or an
entry therein, when admissible for any purpose, may be
evidenced by an official publication thereof, or a copy
thereof, attested by a person authonzed to make the
attestation, and accompanied by a final certification as
to the genuineness of the signature and official position
(1) of the attesting person, or (1) of any foreign official
whose certificate of genunneness of signature and
offictal position relates to the attestation or 1s n a chain
of certificates of genwneness of signature and official
position relating to the attestation

(2) Foreign Record.

(A) In General The following evidences
authentreates a foreign official record — or an
entry in 1t — that 15 [otherwise]¥ admissible

(i) an official publication of the record,

(ii) a copy attested by an authonized person
and accompanited by a final certification of

gemunenessyas-desertbed-mr(B),or

(iii) & record and attestation certified as
provided in a treaty or convention to which
the United States and a country where the
record 15 located are parties. or

(iv)iity other means ordered by the court under
(<)

A final certification may be made by a secretary of
embassy or legation, consul general, vice consul, or
consular agent of the United States, or a diplomatic or
consular official of the foreign country assigned or
accredited to the Umited States If reasonable
opportunity has been given to all parties to investigate
the authenticity and accuracy of the documents, the
court may, for good cause shown, (1) admit an attested
copy without final certification or (11) permt the foreign
official record to be evidenced by an attested summary
with or without a final certification The final
certification 1s unnecessary 1f the record and the
attestation are certified as provided 1n a treaty or
convention to which the United States and the foreign
country in which the officral record 1s located are
parties

(B) Final Certification of Gemuineness A final
certification must certify the genunineness of the
signature and official position of the attester or
of any foreign official whose certificate of
genuineness relates to the attestation or1sma
chamn of certificates of genumneness relating to
the attestation A final certification may be
made by a secretary of a Umited States embassy
or legation, by a consul general, vice consul, or
consular agent of the United States, or by a
diplomatic or consular official of the foreign
country assigned or accredited to the United

States Frimatcertrficattotrrsumecessary1fthe
record-and-attestatiotrarecertrfted-asprovided
martreaty-or-conventromto-winch-treHtted
Statesamd-theforergrmeommtry-wherctherecord
stocatedare partres-

{C) Other Means of Proof’ 1f all parties have had a
reasonable opportumty to mnvestigate a foreign
record’s authenticity and aecuracy, the court
may, for good cause, either

(i) admt an attested copy without final
certification, or

(i) allow the record to be proved? by an
attested summary with or without a final
certification

3 Seepll,note2

4 Cooper Should this be "evidenced,” see note 17 Kimble response: Probably so

Cril Rules 38-63 style draft 12
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Rule 44

(b) Lack of Record. A wnitien staternent that after
diligent search no record or entry of a specified tenor 1s
found to exist in the records designated by the statement,
authenticated as provaded m subdivision (a)(1) of this rule 1n
the case of a domestic record, or complying with the
requirements of subdivision (a)(2) of this rule for a summary
m the case of a foreign record, 1s admissible as evidence that
the records contain no such record or entry

(b) Lack of a Record. A wrntten statement that a diligent

search of designated records revealed no record or entry
of a specified tenor 15 admissible as evidence that the
records contain no such record or entry  For domestic
records, the statement must be authenticated under (a)(1)
For foreign records, the statement must comply with

(@(Z}C)(n)

(c) Other Proof. This rule does not prevent the proof
of official records or of entry or lack of entry therein by any
other method authorized by law

Other Proof. A party may prove an official record — or
an entry or lack of an entry i 1t — by any other method
authonzed by law

COMMITTEE NOTE

The language of Rule 44 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules These changes are intended to be stylistic only.
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Rule 44.1

Rule 44.1. Determination of Foreign Law

Rule 44.1. Determining Foreign Law

A party who ntends to raise an issue concerning the
law of a foreign country shall give notice by pleadmgs or
other reasonable wnitten notice  The court, 1n determming
foreign law, may consider any relevant matenal or source,
including testtimony, whether or not submuitted by a party or
admussible under the Federal Rules of Evidence The court's
determination shall be treated as a ruling on a question of
law

A party who mtends to raise an 1ssue about a foreign country's
law must give notice by a pleading or other written notice In
determining foreign law, the court may consider any relevant
material or source, mcluding testymony, whether or not
subrmitted by a party or admissible under the Federal Rules of
Evidence The court's determination must be treated as a
ruling on a question of Jaw

COMMITTEE NOTE

The language of Rule 44.1 has been amended as part of the general restyling of the Civil
Rules to make them more easily understood and to make style and terminology consistent
throughout the rules. These changes are intended to be stylistic only.
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Rule 46

Rule 46. Exceptions Unnecessary

Rule 46. Objecting to a Ruling or Order

Formal exceptions to rulings or orders of the court are
unnecessary, but for all purposes for which an exception has
heretofore been necessary 1t 1s sufficient that a party, at the
time the ruling or order of the court 15 made or sought, makes
known to the court the action which the party desires the
court to take or the party's objection to the action of the court
and the grounds therefor, and, 1f a party has no opportumity to
object to a ruling or order at the time 1t 1s made, the absence
of an objection does not thereafter prejudice the party

A formal exception to a ruling or order 1s unnecessary When
the ruling or order 1s requested or made, a party need only state

—amd-give-thegrounds-for—the action that it wants the court

to take or objects to-_along with the grounds for the request or
objection Failing to object does not prejudice a party who''

had no opportunity to do so when the ruling or order was
made

COMMITTEE NOTE

The language of Rule 46 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

I Kimble note: As an astde, [ am starting to lean toward using “that” with “party” throughout the rules See Garner under
“Who (D) ” Possible exception When another “that” appears in the sentence

Cooper: This s Style But my inclination begins with Gamer’s report under "Who (D} " He teils us that we can use "that”
when referring to persons, but "Editors tend * * * to prefer" "who " Joe’s posttion reflects the fact that a party may be either
aperson or an entity "That" 1s permussible for a real person and preferred for an entity My inclination 13 to prefer to digmly
persons as "who,” paying a shight price m promoting entities also to "who" status But whatever the choice, thus s a global

question to be given a umform answer

[The Style Subcommuittee suggests adding this to the list of global drafting 1ssues ]
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Rule 47

Rule 47. Selection of Jurors Raule 47. Selecting Jurors

(a) Examination of Jurors. The court may permut (a) Examining Jurors. The court may permut the parties or
the parties or their attorneys to conduct the examination of their attorneys to examine prospective Jurers or may itself’
prospective jurors or may itself conduct the examination do so
In the latter event, the court shall permut the partics or their or-therrattorneys-todoso— If the court examunes the
attorneys to supplement the examination by such further Jurors, 1t must permitattow the parties or therr attorneys to
inquiry as 1t deems proper or shall itself submit to the ask [anysweh] additional questions [as it] considers
prospective jurors such additional questions of the parties proper.,t or must itself ask those questions

or their attorneys as 1t deems proper

(b) Peremptory Challenges. The court shall allow (b) Peremptory Challenges. The court must allow the
the number of peremptory challenges providedby 28U S C number of peremptory challenges provided by 28 U S C
§ 1870 § 1870
(¢) Excuse. The court may for good cause excuse a (¢} Excusing a Juror. During trial or deliberation, the court
Juror from service during tral or deliberation may excuse a Juror for good cause
COMMITTEE NOTE

The language of Rule 47 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

1 [Kieve/Kimble and Cooper agree on these two changes  The Style Subcommuittee agrees |

Cooper: [ am not disposed to do anything about it now, but note that present Rule 47(a) provides somewhat more gmdance
than Style (a) on one question  Style (a) says the court must allow the parties to ask any addhitional questions 1t considers proper,
ot must 1tself ask those questions How 1s the court to decide whether the questions are proper? Under the Style version, the
only apparent way 15 to have the parties tell the court the very questions they wish to have put to the jury Under the present
rule, the court shall permit the parties to supplement the exammation by "further nquiry," not "further questions " That suggests
that the court may authorize a general line of inquiry, without first reviewing each proposed question The Style drafl avoids
repeating "1t considers proper,” but we may pay a price
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Rule 48

Rule 48. Number of Jurors—

Participation in Verdict

Rule 48. Number of Jurors; Participating in the
Yerdict

The court shall seat a jury of not fewer than six and not
more than twelve members and all jurors shall participate 1n
the verdict unless excused from service by the court pursuant
to Rule 47(c) Unless the parties otherwise stipulate, (1) the
verdict shall be unanimous and (2) no verdict shall be taken
from a jury reduced 1n size to fewer than six members

A jury must have no fewer than 6 and no more than 12
members, and each juror must participate 1n the verdict unless
excused under Rule 47(c) Unless the partics stipulate
otherwise, the verdict must be unantmous and be returned bya
Jury of at least 6 members

COMMITTEE NOTE

The language of Rule 48 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.
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Rule 49

Rule 49. Special Verdicts

and Interrogatories

Rule 49. Special Verdict; General Verdict and
Interrogatories

(a) Special Verdicts. The court may require a jury to
return only a special verdict in the form of a special written
finding upon each 1ssue of fact Tn that event the court may
submit to the jury wnitten questions susceptible of categonical
or other brief answer or may submut wrntten forms of the
several special findings which might properly be made under
the pleadings and evidence, or 1t may use such other method
of submitting the 1ssues and requiring the written findings
thereon as 1t deems most appropriate

(a) Special Verdict.

(1) In General The court may require a jury to return
only a special verdict in the form of a special written
finding on each 1ssue of fact The court may do so
by
(A) submitting written questions susceptible of a

categorical or other brief answer,

(B) submitting wntten forms of the [severat]¥
special findings that might properly be made
under the pleadings and evidence, or

(C) using any other method that the court considers
approprate

The court shall give to the jury such explanation and
instruction concerning the matter thus submitted as may be
necessary to enable the jury to make its findings upon each
1ssue  If 1n so doing the court ommts any 1ssue of fact raised
by the pleadings or by the evidence, each party warves the
right to a tnal by jury of the 1ssue so omitted unless before the
Jury retires the party demands 1ts submussion to the jury  As
to an 1ssue omutted without such demand the court may make
a finding, or, 1f 1t fails to do so, 1t shall be deemed to have
made a finding in accord with the judgment on the special
verdict

(2) Instructions The court must mstruct the pury [so it
can asneeded-for-to)¥ make 1ts findings on each
submitted 1ssue

(3) Issues Not Subnutted A party waives the nghtto a
Jury tnial on any 1ssue of fact raised by the pleadings
or evidence but not submutted to the jury unless,
before the jury retires, the party demands its
submussion to the jury  The court may make a
finding on any 1ssue omitted without [such]? a
demand, 1f the court makes no finding, 1t 15
considered to have made a finding consistent with 1ts
Judgment on the special verdict

1 Cooper: I'would keep "several " This makes 1t clear that all available alternatives must be covered when the jury 1s given
prepared form findings, not questions to answer I wonder how often this practice 15 actually used?)

[The Style Subcommuttee agrees with the Kieve suggestion to delete “several ]

2 Kimble: “so 1t can™ 1s what Thad T still like 1t better

Cooper: 1 am among those who reststed "so 1t can " But | am not enamored of "as needed for it to * Do we have a rule that
forbrds this "To enable the jury to make 1ts findings, the court must mstruct it on each submutted 1ssue™ [Cf the edut that Joe
accepts 1n 53(b)(1) "Before appointing a master, the court must give * * * "] If not that, "must mstruct the jury as-recded-for
to enable 1t to make 1ts findings * * *"'? "Enable” is the word of the present rule, and 1t ts not archaic  Let’s keep 1t

{The Style Subcommuttee agrees with “so 1t can ™|

3 [Kieve/Kimble and Cooper agree on this change The Style Subcomnuttee agrees ]
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Rule 49

(b)  General Verdict Accompanied by Answer to
Interrogatories. The court may submut to the jury, together
with appropnate forms for a general verdict, wrnitten
Interrogatones upon one or more 1ssues of fact the dectsion of
which 15 necessary to a verdict The court shall give such
explanation or mstruction as may be necessary to enable the
Jury both to make answers to the mterrogatones and to render
a general verdict, and the court shall direct the jury both to
make written answers and to render a general verdict When
the general verdict and the answers are harmonious, the
appropriate judgment upon the verdict and answers shall be
entered pursuant to Rule 58 When the answers are consistent
with each other but one or more 1s mconsistent with the
general verdict, judgment may be entered pursuant to Rule 58
 accordance with the angwers, notwithstanding the general
verdict, or the court may return the jury for further
consideration of 1ts answers and verdict or may order a new
trial  When the answers are inconsistent with each other and
one or more 18 hkewise inconsistent with the general verdict,
Judgment shall not be entered, but the court shall return the
Jury for further consideration of 1ts answers and verdict or
shall order a new tnial

(b) General Verdict wWith Answers to Interrogatories.

(1) In General The court may submit to the jury
[appropriate]’ forms for a general verdict, together
with written nterrogatories on one or more 1ssues of
fact that must be decided The court must instruct
the jury as needed for 1t to render a general verdict
and answer the interrogatories in wniting, and must
direct the jury to do both

(2) Verdict and Answers Consistent. When the general
verdict and the answers are consistent, the court
must approve, for entry under Rule 58¢a¥2), an
appropnate judgment on the verdict and answers

(3) Answers Inconsistent With the Verdict. When the
answers are consistent with each other but one or
more 15 inconsistent with the general verdict, the
court may

(A) approve, for entry under Rule 583, an
appropriate judgment accordmng to the answers,
notwithstanding the general verdict,

(B) direct the jury to further consider 1ts answers
and verdict, or

(C) order a new tral

(4) Answers Inconsistent With Each Other and the
Verdict When the answers are mconsistent with
each other and one or more 15 also inconsistent with
the general verdict, judgment must not be entered,
nstead, the court must direct the jury to further
consider 1ts answers and verdict, or must order a
new trial

COMMITTEE NOTE

The language of Rule 49 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Cooper: Tam inclined to agree with deleting "appropriate " Who would think we authorize submussion of inapproprate verdict

forms?

[Kieve/Kimble and Cooper agree on this change The Style Subcommittes agrees ]
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Rule 50

Rule 50. Judgment as a Matter of Law in Jury Trials;
Alternative Motion for New Trial; Conditional
Rulings

Rule 50. Judgment as a Matter of Liaw in a
Jury Trial; Alternative Motion for a
New Trial; Conditional Ruling

(a) Judgment as a Matter of Law.

(1) [If during a tnial by jury a party has been fully
heard on an 1ssue and there 1s no legally sufficient
evidentiary basis for a reasonable jury to find for that
party on that 1ssue, the court may determine the 1ssue
agamnst that party and may grant a motion for judgment
as a matter of law against that party with respect to a
claim or defense that cannot under the controlling law
be mamtained or defeated without a favorable finding
on that 1ssue

(2) Mouoens for judgment as a matter of law may
be made at any tune before submission of the case to
the jury Such a motion shall specify the judgment
sought and the law and the facts on which the moving
party 15 entitled to the judgment

(2) Judgment as a Matter of Law.

(1) In General If [duringajury-trial] a party has been
fully heard on an 1ssue [in_a jury trial] andY the court

finds that a reasonable jury would not have a legally
sufficient evidentiary basis to find for the party on
that 1ssue, the court may

(A) determine the 1ssue against the party, and

(B) pgrant a motion for judgment as a matter of law
against the party on a claim or defense that can,
under the controlling law, can be maintamed or
defeated only with a favorable finding on that
13sue

(2) Motion A motion for judgment as a matter of law
may be made at any time before the case 15 submutted
to the yjury The motion must specify the judgment
sought and the law and facts that entitle the movant to
the judgment

1

Civil Rules 38-63 style draft
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Rule 50

(b) Renewing Motion for Judgment After Trial;
Alternative Motion for New Tnial. If, for any reason, the
court does not grant a motion for judgment as a matter of
law made at the close of all the evidence, the court 15
considered to have submtted the action to the jury subject to
the court's later deciding the legal questions raised by the
motion The movant may renew its request for judgment as
a matter of law by filing a motion no later than 10 days after
entry of judgment—and may alternatrvely request a new
trial or join a motion for a new trial under Rule 59 In ruling
on a renewed motion, the court may

(1) 1f a verdict was returned
(A) allow the judgment to stand,
(B) order a new tnal, or

(C) direct entry of judgment as a matter of
law, or

{2) 1fno verdict was returned
(A) order a new tnal, or

(B) direct entry of judgment as a matter of
law

{b) Renewing the Motion After Trial; Alternative Motion

for 2 New Trial. If the court does not grant a motion for
Judgment as a matter of law made at the close of all the
evidence, the court 15 deemedeomsrdered to have submutted
the action to the jury subject to the court's later deciding
the legal questions raised by the motion The movant may
renew 1ts request for judgment as a matter of law by filing
a motion 1o later than 10 days after the entry of judgment
— and may alternatively request a new tnial or join a
motion for a new trial under Rule 59 Inruling ona
renewed motion, the court may

(1) allow judgment on the verdictthe-mudgment-testand, 1f

the jury returned a verdict ;
(2) order a new tnal;; or

(3) direct the entry of judgment as a matter of law

Crvil Rules 38-63 style draft

pal

March 29, 2004




Rule 50

(¢) Granting Renewed Motion for Judgment as a

Matter of Law; Conditional Rulings; New Trial Motion.

(1) If the renewed motion for judgment as a
maiter of law 15 granted, the court shall also rule on the
motion for a new tnal, if any, by determining whether
tt should be granted 1f the judgment 1s thereafier
vacated or reversed, and shall specify the grounds for
granting or denying the motion for the new trial  If the
motion for a new trial 1s thus conditionally granted, the
order thereon does not affect the finality of the
Judgment In case the motion for a new tnal has been
condittonally granted and the judgment 1s reversed on
appeal, the new inal shall proceed unless the appellate
court has otherwise ordered In case the motion for a
new trial has been conditionally dented, the appellee on
appeal may assert error 1n that denial, and 1f the
Judgment 1s reversed on appeal, subsequent
proceedings shall be 1 accordance with the order of
the appellate court

(2) Any metion for a new tnal under Rule 59 by
a party against whom judgment as a matter of law 1s
rendered shall be filed no later than 10 days after entry
of the judgment

(¢) Granting the Renewed Motion; Conditional Ruling on
a Motion for a New Trial.

(1) In General If the court grants a renewed motion for

@

&)

Judgment as a matter of law, 1t must also
conditionally rule on any motion for a new tnal by
determining whether a new trial should be granted 1f
the judgment 15 later vacated or reversed The court
must state the grounds for conditionally granting or
denying the motion for a new tnal

Effect of a Conditional Ruling Conditionally
granting the motion for a new trial does not affect the
Judgment's finality, 1f the judgment 15 reversed, the
new trial must proceed unless the appellate court
orders otherwise If the motion for a new tral 15
conditionally denied, the appellee may assert error in
that denial, and 1f the judgment 1s reversed, the case
must proceed 1n accordance with the appellate court’s
order

Tinting of the Motion for a New Trial. Any motion
for a new trial under Rule 59 by a party agamst whom
Judgment as a matter of law 15 rendered must be filed
no later than 10 days after the entry of the judgment

Civil Rules 38-63 style draft
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Rule 50

(d) Same: Denial of Motion for Judgment as a (d) Denying the Motion for Judgment as a Matter of Law.
Matter of Law, Ifthe motion for judgment as a matter of 1f the court demes the motion for judgment as a matter of
law 15 demied, the party who prevailed on that motion may, law, the prevailing party may, as appelice, assert grounds
as appellee, assert grounds entithing the party to a new trial entitling 1t to a new trial should the appellate court
in the event the appellate court concludes that the trial court conclude that the trial court erred 1n denying the motion
erred 1n denying the motion for judgment If the appellate If the appellate court reverses the judgment, 1t may order a
court reverses the judgment, nothing 1n this rule precludes 1t new trial, direct the trial court to determine whether a new
from determining that the appellee 15 entitled to a new tnal, tral should be granted, or direct the entry of judgment
or from directing the trial court to determune whether a new
trial shall be granted

COMMITTEE NOTE

The language of Rule 50 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Former Rule 50(b) stated that the court reserves ruling on a motion for judgment as a matter
of law made at the close of all the evidence "[i]f, for any reason, the court does not grant" the
motion. The words "for any reason” reflected the proposition that the reservation is automatic
and inescapable. The ruling is reserved even if the court explicitly denies the motion. The same
result follows under the amended rule If the motion 1s not granted, the ruling is reserved.

Amended Rule 50(d) identifies the appellate court’s authority to direct the entry of judgment.
This authority was not described in former Rule 50(d), but was recognized in Weisgram v
Marley Co., 528 U.S 440 (2000), and i Neely v. Martin K Eby Construction Company, 386
US 317 (1967). When Rule 50(d) was drafted in 1963, the Committee Note stated that
“[s]ubdivision (d) does not attempt a regulation of all aspects of the procedure where the motion
for judgment n.o.v. and any accompanying motion for a new trial are denied * * *," Express
recognition of the authority to direct entry of judgment does not otherwise supersede this
caution.
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Rule 51

Rule 51. Instructions to Jury; Objections;

Preserving a Claim of Error

Rule 51.  Instructions to the Jury; Objections;

Preserving a Claim of Error

(a) Requests

(1} A party may, at the close of the evidence or at
an earlier reasonable time that the court directs, file and
furnish to every other party wnitten requests that the
court mstruct the jury on the law as set forth 1n the
requests

(2) After the close of the evidence, a party may

(A) file requests for instructions on 1ssues
that could not reasonably have been anticipated at
an earlter time for requests set under Rule 51(a)(1),
and

(B) wth the court’s permission file untimely
requests for nstructions on any issue

(a) Requests,

(1) Before or at the Close of the Evidence At the close
of the evidence or at any earlier reasonable trme that
the court directs, a party may file and furnish to
every other party written requests for the jury

mstructions 1t wants the court to give
(2) After the Close of the Evidence. After the close of
the evidence, a party may

(A) file requests for instructions on 1ssues that could
not reasonably have been anticipated by an
earlier time that the court set for requests, andor

(B) with the court’s permsssion, file untimely
requests for mstructions on any 1ssue

(b) Imstructions. The court

(1) mustinform the parties of its proposed
mstructions and proposed action on the requests before
mstructing the jury and before final jury arguments,

(2} must give the parties an opportumity to object
on the record and out of the jury’s heanng to the
proposed 1nstructions and actions on requests before
the mstructions and arguments are delivered, and

(3) may mstruct the jury at any time after trial
begins and before the jury 1s discharged

(b) Instructions.
The court

(1) must inform the parties of its proposed mstructions
and proposed action on the requests before
mstructing the jury and before final jury arguments,

(2) must give the parttes an opportunity to object on the
record and out of the jury’s hearig before
the instructions and arguments are delivered, and

(3) may mstruct the jury at any time [after the trial
begins and]¥ before the jury 1s discharged

I [Kieve suggested deleting “after the trial begmns and ”]

Kimble: If we can, delete “after the trial begins and ™

Cooper: Literally, we may change meaming 1f we delete "after the tnal begins and " Without those words, the court could
instruct the jury after the jury 13 swom but before trial begins m any other way It mght be argued that the nstructions begin
the trial, but the argument would have to be made and defended Apart from that, the rule was written this way to emphasize
that courts have this authority Tt was hoped to teach a lesson — to encourage consideration of something that otherwise might

disappear without thought Let’s not make the change

The Style Subcommitiee does not recommend this deletion 1
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Rule 51

(c) Objections.

(1) A party who objects to an instruction or the
failure to give an instruction must do so on the record,
stating distinctly the matter objected to and the grounds
of the objection

(2) Anobjection 1s timely 1f

(A) a party that has been informed of an
mstruction or action on a request before the jury 1s
mstructed and before final jury arguments, as
provided by Rule 51(b)(1), objects at the
opportunity for objection required by Rule
S51{b}2), or

(B) a party that has not been informed of an
instruction or action on a request before the time
for objection provided under Rule 51{b)(2) objects
promptly after learming that the instruction or
request will be, or has been, given or refused

{c) Objections.

(1) How fo Make. A party who objects to a proposed
mstruction or the failure to give an instruction must
do so on the record, stating distinctly the matter
objected to and the grounds for the objection

(2) When to Make An objection 1s tmely 1f

(A) aparty objects at the opportunity provided
under (b)(2), or

(B) a party, after not beingwasnet informed of an

mstruction or action on a request before the
time to object under (b){2),-and?’ objects
promptly after learning that the instruction or
request will be, or has been, given or refused

(d) Assigning Error; Plain Error.
(1) A party may assign as error

(A} an error m an mstruction actually given
if that party made a proper objection under
Rule 51(c), or

(B) a failure to give an nstruction 1f that
party made a proper request under Rule 51(a), and
— unless the court made a defimittve ruling on the
record regecting the request — also made a proper
objection under Rule 51(c)

(2) A court may consider a plan error in the
wstructions affecting substantial nghts that has not been
preserved as required by Rule 51{d)(1)(A} or (B)

(d) Assigning Error; Plain Error.
(1) Assigming Error A party may assign as errot

(A) an error in an mstruction actually given,
if that party made a proper objection; or

(B) a failure to give an instruction, if that party
made a proper request under (a) and — unless
the court rejected the request in a defimtive
ruling on the record — also made a proper
objection under (c)

(2) Plain Error A court may consider a plain error in
the mstructions affecting substantial nights,
regardless of whethereverr#' the error has motbeen
preserved as required by (d)(1)

COMMITTEE NOTE

The language of Rule 51 has been amended as part of the general restyling of the Civil Rules

to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.
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Cooper: It sounds werrd to say "a party, after not bemng informed * * * before (he time to object * * * plyects promptly after
learning * * * " Why not "a party that was not mnformed * * * before the time to object * * * objects promptly * * *"?
Kimble response: We have labored over this one [ see nothing weird about the style version We generally try to avoid long
interruptive phrases between the subject ("party™) and verb ("objects”) See Garner's Guideline 2 4(C) Here,1t's unavoidable
But we at least signal the interruption with a pair of commas, so the reader knows that the verb 1s now showing up

Cooper: "regardless of whether"? This formulation has the same problem as "even 1f * The whole pomt of the plain error
doctrine 15 to reach only those cases m which the error was not properly preserved To say "regardless of whether” imphies that
plan error doctime also applies when the error was properly preserved This should be "A court may consider a plam error
in the mstructions affecting substantial nghts that was not preserved as required by (d)(1) "

Kimble response: [ don't see the implication that Ed sces  Seems to me that "regardless of whether” means just that
preserving the error has nothming 1o do with the plam-error doctrine  Isn't the meaning here readily apparent? Also, the proposed
change creates a remote relative pronoun--the "that” 1s remote from the word 1t modifies, "error " See Gamer's Guideline
4 3(C)
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Rule 52. Findings by the Court; Judgment

on Partial Findings

Rule 52,

Findings and Conclusions in Nonjury
Proceedings; Judgment on Partial
Findings

(a} Effect. In all actions tried upon the facts without a jury
or with an advisory jury, the court shall find the facts
specially and state separately 1ts conclusions of law thereon,
and judgment shall be entered pursuant to Rule 58, and 1n
granting or refusing mterlocutory mmjunctions the court shall
simlarly set forth the findings of fact and conclusions of law
which constitute the grounds of its action  Requests for
findings are not necessary for purposes of review Findings
of fact, whether based on oral or documentary evidence, shall
not be set aside unless clearly erroneous, and due regard shall
be given to the opportunity of the trial court to judge of the
credibility of the witnesses The findings of a master, to the
extent that the court adopts them, shall be considered as the
findings of the court It will be sufficient 1f the findings of
fact and conclusions of law are stated orally and recorded m
open court following the close of the evidence or appear 1n
an opiion or memorandum of decision filed by the court
Findings of fact and conclusions of law are unnecessary on
decisions of motions under Rule 12 or 56 or any other motion
except as provided in subdivision (c) of this rule

(a) Findings and Conclasions by the Court.

(1)

2

3

@

(3

(6)

In General In an action tried on the facts without a
Jury or with an advisory jury, the court must find the
facts specially and state 1ts conclusions of law
separately The findings and conclusions may be
stated on the recorderaty-mmrd-recordedmropenrconrt
after the close of the evidence, or may appear m an
opinion or a memorandum of decision filed by the
court Judgment must be entered under Rule 58

For Interlocutory Injunctions In granting or
refusing an interlocutory mjunction, the court must
similarly state the findings and conclusions that
support its action

For Motions The court 18 not required to state
findmgs or conclusions when ruling on a motion
under Rule 12 or Rule 56 or, unless these rules
provide otherwise, on any cther motion

Effect of a Master’s Findings A master's findings,
to the extent adopted by the court, must be
considered? the court's findmgs

Questioning the Evidentiary Support A party may
later question the sufficiency of the evidence
supporting the findings, whether or not the party
requested findings, objected to them, moved to
amend them, or moved for partial findings

Setting Aside the Findings. Findings of fact,
whether based on oral or documentary evidence,
must not be set aside unless clearly erroncous, and
the reviewing court must give due regard to the tral
court's opportunity to Judge the witnesses' credibility

1 Cooper: This 1s the global "considered” - "deemed" question  If our convention 1s to use "deemed” when creating an artifictal
presumption, "deemed"” fits here  Why not bypass the choice "A master’s findings, to the extent adopted by the court, rmmst

beeotrsrdered are the court’s findings"?

Kimble response: Tdon't have a strong sense of fiction here because the court 1s adopting the findings Close call, but I think

I'd leave 1t as 1s
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Rule 52

(b) Amendment. On a party's motion filed no later
than 10 days after entry of judgment, the court may amend 1ts
findings — or make additional findings — and may amend
the judgment accordingly The motion may accompany a
motion for a new trial under Rule 59 When findings of fact
are made n actions tried without a Jury, the sufficiency of the
evidence supporting the findings may be later questioned
whether or not in the district court the party raising the
question objected to the findings, moved to amend them, or
moved for partial findings

(b) Amended or Additional Findings. On a party’s motion
filed no later than 10 days after the entry of judgment, the
court may amend 1ts findings — or make additional
findings — and may amend the judgment accordingly
The motion may accompany a motion for a new trial
under Rule 59

(¢) Judgment on Partial Findings. If during a trial
without a jury a party has been fully heard on an 1ssue and
the court finds against the party on that issue, the court may
enter judgment as a matter of law agamst that party with
respect to & claim or defense that cannot under the controlling
law be maintamned or defeated without a favorable finding on
that 1ssue, or the court may decline to render any Jjudgment
until the close of all the evidence Such a judgment shall be
supported by findings of fact and conclustons of law as
required by subdivision (a) of this rule

{c) Judgment on Partial Findings. If a party has been fully
heard on an 1ssue during a nonjury tnal and the court
finds against the party on that 1ssue, the court may enter
Judgment against the party on a claim or defense that,
under the controlling law, can be maintamed or defeated
only with a favorable finding on that 1ssue  The court
may, however, decline to render any judgment until the
close of the evidence A judgment on partial findings
must be supported by findings of fact and conclusions of
law as required by (a)

COMMITTEE NOTE

The language of Rule 52 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Former Rule 52(a) said that findings are unnecessary on decisions of motions "except as
provided in subdivision (c) of this rule." Amended Rule 52(a)(3) says that findings are
unnecessary "unless these rules provide otherwise." This change reflects provisions in other
rules that require Rule 52 findings on deciding motions Rules 23(e), 23(h), and 54(d)(2)(C) are

examples

Amended Rule 52(a)(5) includes provisions that appeared in former Rule 52(a) and 52(b).
Rule 52(a) provided that requests for findings are not necessary for purposes of review. It
applied both in an action tried on the facts without a jury and also in granting or refusing an
interlocutory injunction Rule 52(b), applicable to findings "made in actions tried without a
Jury,” provided that the sufficiency of the evidence might be "later questioned whether or not m
the district court the party raising the question objected to the findings, moved to amend them, or
moved for partial findings." Former Rule 52(b) did not explicitly apply to decisions granting or
refusing an interlocutory injunction. Amended Rule 52(a)(5) makes explicit the application of
this part of former Rule 52(b) to interlocutory injunction decisions

Former Rule 52(c) provided for judgment on partial findings, and referred to it as "judgment
as a matter of law." Amended Rule 52(c) refers only to "judgment,” to avoid any confusion with
a Rule 50 judgment as a matter of law 1n a jury case The standards that govern judgment as a
matter of law in a jury case have no bearing on decision under Rule 52(c).
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Rule 53

Rule 53. Masters

Rule 53, Masters

(a) Appointment.

(1) Unless a statute provides otherwise, a court
may appoint a master only to

(A) perform duties consented to by the
parties,

(B)  hold mal proceedings and make or
recommend findings of fact on 1ssues to be decided
by the court without a jury 1f appointment 1s
warranted by

(i) some exceptional condition, or

(ii} the need to perform an accounting or
resolve a difficult computation of damages, or

(C)  address pretrial and posi-trial matters that
cannot be addressed effectively and timely by an
available district judge or magistrate judge of the
district

(a) Appointment.

(1} Scope Unless a statute provides otherwise, a court
may appoint a master only to

(A) perform duties agreed to by the parties,

(B) hold tnial proceedings and make or recommend
findings of fact on 1ssues to be decided without
a Jury Lfwhen appointment 1s warranted by

(i) some exceptional condition,; or

(ii) the need to perform an accounting or
resolve a difficult computation of damages,
or

(C) address pretnal and posttrial matters that cannot
be addressed effectively and timely by an
available district judge or magistrate judge of
the district

{2) A master must not have a relationship to the
parties, counsel, action, or court that would require
disqualification of a judge under 28 U S C § 455 unless the
parties consent with the court’s approval to appointment of a
particular person after disclosure of any potential grounds for
disqualification

(3) In appomting a master, the court must consider the
fairness of imposing the hikely expenses on the parties and
must protect against unreasonable expense or delay

(2) Disqualification A master must not have a
relationship to the parties, attorneys, action, or court
that would require disqualtfication of a judge under
28U S C § 455, unless the parties, with the court’s
approval, agree to the appomtment after the master
discloses any potential grounds for disqualification

(3) Possible Expense or Delay In appointing a master,
the court must consider the fairness of imposing the
likely expenses on the parties and must protect
agaimnst unreasonable expense or delay
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(b) Order Appointing Master.

(1} Notice. The court must give the parties notice
and an opportunity to be heard before appointing a
master A party may suggest candidates for
appointment

(2} Contents. The order appomnting a master
must direct the master to proceed with all reasonable
diligence and must state

(A) the master’s duties, including any
mvestigation or enforcement duties, and any himts
on the master’s authonty under Rule 53(c),

{B) the circumstances — 1f any — 1n which
the master may commumcate ex parte with the
court or a party,

{C) the nature of the matenials to be
preserved and filed as the record of the master’s
activities,

(D) the ime limuts, methoed of filing the
record, other procedures, and standards for
reviewing the master’s orders, findings, and
recommendations, and

(E) the basis, terms, and procedure for fixing
the master’s compensation under Rule 53(h)

(3) Entry of Order. The court may enter the
order appointing a master only after the master has filed
an affidavit disclosing whether there 1s any ground for
disquabfication under 28 U S C § 455 and, 1f a ground
for disqualification 1s disclosed, after the parties have
consented with the court’s approval to waive the
disqualification

(4) Amendment. The order appointing a master
may be amended at any tume after notice to the parties,
and an opportumty to be heard

(b) Order Appointing a Master.

8y

2)

3

@

Notice. [Before appointing a master, the Fhe]
court must grve the parties notice and an opportumty

to be heard [-before-appointing-anraster.]F’ Any

party may suggest candidates for appointment

Contents. The order appomnting a master must direct
the master to proceed with all reasonable diligence
and must state

(A) the master’s duties, mcluding any investigation
or enforcement duties, and any limits on the
master’s authority under (c),

(B) the circumstances, 1f any, tn which the master
may communicate ex parte with the court or a

party,

(C) the nature of the matenals to be preserved and
filed as the record of the master’s activities,

(D) the time limuts, method of filing the record,
other procedures, and standards for reviewing
the master’s orders, findings, and
recommendations, and

(E) the basis, terms, and procedure for fixing the
master’s compensation under (h)

Entry. The court may enter the order only after

(A) the master files an affidavit disclosing
whether there 1s any ground for disqualification
under 28 U S C § 455, and

(B) 1f a ground 1s disclosed, the parties, with the
court’s approval, agree to waive the
disqualification

Amendment. The order may be amended at any
time after notice to the parties and an opportunity to
be heard

2
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Rule 53

(¢) Master’s Authority. Unless the appointing order
expressly directs otherwise, a master has authonty to regulate
all proceedings and take all appropriate measures to perform
faurly and efficiently the assigned duties The master may
by order impose upon a party any noncontempt sanction
provided by Rule 37 or 45, and may recommend a contempt
sanction aganst a party and sanctions aganst a nonparty

(¢) Master’s General Authority. Unless the appointing
order directs otherwise, a master may regulate all
proceedings and take all appropriate measures to perform
the assigned duties fairly and efficiently The master may
by order impose on a party any noncentempt sanction
provided by Rule 37 or 45, and may recommend a
contempt sanction against a party and sanctions against a
nonparty

(d) Evidentiary Hearings. Unless the appomting
order expressly directs otherwise, a master conducting an
evidenhary hearing may exercise the power of the appointmg
court to compel, take, and record evidence

(d) Evidentiary Hearings. Unless the appomnting order
directs otherwise, a master who conducts an evidentiary
hearmg may exercise the appomting court’s power to
compel, take, and record evidence

{e) Master’s Orders. A master who makes an order
must file the order and promptly serve a copy on each party
The clerk must enter the order on the docket

(e} Master's Orders. A master who makes an order must
file 1t and promptly serve a copy on each party The clerk
must enter the order on the docket

(f) Master’s Reports. A master must report to the
court as required by the order of appointment The master
must file the report and promptly serve a copy of the report
on each party unless the court directs otherwise

(f) Master’s Reports. A master must report to the court as
requited by the appointing order The master must file
the report and promptly serve a copy on each party unless
the court directs otherwise
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(g) Action on Master’s Order, Report, or (g) Action on the Master’s Order, Report, or
Recommendations. Recommendations.
(1) Action. In acting on a master’s order, report, (1) Action. In acting on a master’s order, report, or
or recommendations, the court must afford an recommendations, the court must [give the parties
opportunity to be heard and may receive evidence, and xfford]¥ an opportunity to be heard, may receive
may adopt or affirm, modify, wholly or partly reject or evidence, and may adopt or affinn, modify, wholly
reverse, or resubmut to the master with instructions or partly reject or reverse, or resubmit to the master

(2) Time To Object or Move. A party may file with mstructions

objections to — or a motion to adopt or modify — the (2) Time 1o Object or Move to Adopt or Modify. A
master’s order, report, or recommendations no later than party may file objections to — or 2 motion to adopt
20 days from the time the master’s order, report, or or modify — the master’s order, report, or
recommendations are served, unless the court sets a recommendations no later than 20 days after a copy
different tune 15 served, unless the court sets a different time

(3) Fact Findings. The court must decide de (3) Reviewing Factual Findings. The court must
nevo all objections to findings of fact made or decide de novo all objections to findings of fact
recommended by a master unless the parties stipulate made or recommended by a master, unless the
with the court’s consent that parties, with the court’s approval, agree that

(A) the master’s findings will be reviewed for (A) the findings will be reviewed for clear error, or

1
clear error, or (B) the findings of a master appointed under

(B) the findings of a master appointed under (a)(1}{A) or (C) will be final

Rule 33(a)(1)A) or (C) will be final (4} Reviewing Legal Conclusions. The court must

(4) Legal Conclusions. The court must decide de decide de novo all objections to conclusions of law
novo all objections to conclusions of law made or made or recommmended by a master

recommended by a master (5} Reviewing Procedural Matters. Unless the

(5) Procedural Matters. Unless the order of appownting order establishes a different standard of
appomtment establishes a different standard of review, review, the court may set aside a master’s ruling on a
the court may set aside a master’s ruling on a procedural procedural matter only for an abuse of discretion

matter only for an abuse of discretion

I Kimble: “give” — see Rule 33(b)(1) [Cooper agrees with this change ] [The Style Subcommuttee agrees |
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(h) Compensation.

{1) Fixing Compensation. The court must fix
the master’s compensation before or after judgment on
the basis and terms stated 1n the order of appointment,
but the court may set a new basis and terms after notice
and an opportunity to be heard

(2) Payment. The compensation fixed under
Rule 53(h)(1) must be paid either

(A) by a party or parties, or

(B) from a fund or subject matter of the
action within the court’s control

(3) Allocation. The court must allocate payment
of the master’s compensation among the parties after
considering the nature and amount of the controversy,
the means of the parties, and the extent to which any
party 1s more responsible than other parties for the
reference to a master An interim allocation may be
amended to reflect a decision on the merts

(h) Compensation.

(1} Fremg Compensation. Before or after judgment, the
court must fix the master’s compensation on the
basis and terns stated 1n the appotnting order, but the
court may set a new basis and terms after notice and
an opportunity {o be heard

(2) Payment. The compensation must be paid either
(A) by a party or parties, or

(B) from a fund or subject matter of the action
within the court’s control

(3) Allocanung Payment. The court must allocate
payment among the parties after considering the
nature and amount of the controversy, the parties’
means, and the extent to which any party 1s more
responsible than other parties for the reference to a
master An interim allocation may be amended to
reflect a decision on the merits

(i) Appointment of Magistrate Judge. A magisirate (i) Appointing a Magistrate Judge. A magistrate yudge s
Judge 15 subject to this rule only when the order referring a subject to this rule only when the order referming a matter
matter to the magistrate judge expressly provides that the to the magistrate Judge states that the reference 1s made
reference 1s made under this rule under this rule

COMMITTEE NOTE

The language of Rule 53 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.
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Rule 54

VII. JUDGMENT
Rule 54. Judgments; Costs

TITLE VH. JUDGMENT
Rule 54. Judgment; Costs

(a) Definition; Form. "Judgment" as used in these
rules includes a decree and any order from which an appeal
lies A judgment shall not contain a recital of pleadings, the
report of a master, or the record of prior proceedings

(a) Definition; Form. “Judgment” as used in these rules
includes a decree and any order from which an appeal
lies A judgment must not include recitals of pleadings, a
master's report, or a record of prior proceedings

{(b) Judgment Upon Multiple Claims or Involving
Multiple Parties. When more than one claim for rehef1s
presented wn an action, whether as a claim, counterclaim,
cross-claim, or third-party claim, or when multiple parties are
mvolved, the court may direct the entry of a final judgment
as to one or more but fewer than all of the claims or parties
only uspon an express determination that there 15 no Just
reason for delay and upon an express direction for the entry
of judgment In the absence of such determination and
direction, any order or other form of decision, however
designated, which adjudicates fewer than all the claims or the
rights and habihties of fewer than all the parties shall not
terminate the action as lo any of the claims or parties, and the
order or other form of decision 1s subject to revision at any
time before the entry of judgment adjudicating all the claums
and the nghts and habilities of all the parties

(b) Judgment on Multiple Claims or Involving Multiple
Parties. When an action presents more than one claim
for relief — whether as a claum, counterclaim, crossclaim,
or third-party claym — or when multiple parties are
wvolved, the court may enter a final judgment on one or
more, but fewer than all, claims or parties only 1f the
court expressly determunes that there 1s no just reason for
delay Otherwise, any order or other decision, however
designated, that adjudicates fewer than all the claims or
the rights and hiabilities of fewer than all the parties does
not end the action as to any of the claims or parties and
may be revised at any time before the court enters
Judgment adjudicating all the claims and all the parties'
rights and liabilities
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{¢) Demand for Judgment. A judgment by default
shall not be different 1n kind from or exceed 1 amount that
prayed for in the demand for judgment Except as to a party
against whom a judgment 1s entered by default, every final
Judgment shall grant the relief to which the party 1n whose
favor 1t 1s rendered 15 entitled, even 1if the party has not
demanded such relief 1n the party's pleadings

(c)

Demand for Judgment. A default judgment must not
d:ffer in kind from, or exceed tn amount, what 1§
demanded 1n the pleadings Every other final

Judgment should grant the relief to which each party 15
entitled, even 1f the party has not demanded that relief in
its pleadings

{d)} Costs; Attorneys' Fees.

(1) Costs Other than Attorneys' Fees. Except
when express provision therefor 1s made erther ina
statute of the United States or in these rules, costs other
than attorneys' fees shall be allowed as of course to the
prevalling party unless the court otherwise directs, but
costs aganst the United States, its officers, and agencies
shall be imposed only to the extent permitted by law
Such costs may be taxed by the clerk on one day's
notice On motion served within § days thereafter, the
action of the clerk may be reviewed by the court

(2) Attorneys' Fees.

(A) Claims for attorneys’ fees and related
nontaxable expenses shall be made by motion
unless the substantive law governing the action
provides for the recovery of such fees as an
element of damages to be proved at trial

{B) Unless otherwise provided by statute or
order of the court, the motion must be filed no later
than 14 days after entry of judgment, must specify
the judgment and the statute, rule, or other grounds
entithing the moving party to the award, and must
state the amount or provide a fair estimate of the
amount sought If directed by the court, the motion
shall also disclose the terms of any agreement with
respect to fees to be paid for the services for which
claim 1s made

(d)

Costs; Attorney's Fees.

(1) Costs Other Than Attorney's Fees. Unless a federal
statute, these rules, or a court order provides
otherwise, costs — other than attorney's fees —
should be allowed to the prevailing party But costs
against the United States, 1its officers, and 1ts
agencies may be imposed only to the extent
permitted by law The clerk may tax costs on one
day's notice  On motion served within the next 5
days, the court may review the clerk's action

(2) Atterney’s Fees.

(A) Claim to Be by Motion A claun for attorney’s
fees and related nontaxable expenses must be
made by motion unless the substantive law
requires those fees to be proved at tnal as an
clement of damages

(B) Timung and Contents of the Motion Unless a
statute or a court order provides otherwise, the
motion must

() be filed no later than 14 days after the
entry of judgment,

(ii) spectfy the judgment and the statute, rule,
or other grounds entitling the movant to
the award,

(iii) state the amount sought or provide a fair
estimate of 1t, and

(iv) disclose, 1f the court directs, the terms of
any agreement about fees for the services
for which claim 1s made
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(C) On request of a party or class member,
the court shall afford an opportunity for adversary
submissions with respect to the motion m
accordance with Rule 43(e) or Rule 78 The
court may determine 1ssues of liability for fees
before recerving submissions bearing on 1ssues
of evaluation of services for which hability 13
imposed by the court The court shall find the
facts and state 1ts conclusions of law as provided
i Rule 52(a)

(D) By local rule the court may establish
special procedures by which 1ssues relatmg to such
fees may be resolved without extensive evidentiary
hearings In addition, the court may refer 1ssues
relating to the value of services to a special master
under Rule 53 without regard to the provistons of
Rule 53(a){1) and may refer a motion for attorneys’
fees to a magistrate judge under Rule 72(b) as 1f it
were a dispositive pretnal matter

(E) The provisions of subparagraphs (A)
through (D} do not apply to claims for fees and
expenses as sanctions for violations of these rules
orunder 28U S C § 1927

(©)

)

(E)

Proceedings On request of a party or class
member, the court must give an opportunity for
adversary submissions on the motion 1n
accordance with Rule 43(e) or Rule 78 The
court may decide 15sues of bability for fees
before receiving submissions relatimg to the
evaluation of services The court must find the
facts and state 1ts conclusions of law as
provided 1n Rule 52(a)

Special Procedures by Local Rule; Reference
to a Master By local rule, the court may
establish special procedures to resolve fee-
related 1ssues without extensive evidentiary
heanings Also, the court may refer 1ssues
[concerningretating-to] the value of services
to a special master under Rule 53 without
regard to the hmitations of Rule 53(a)(1), and
may refer a motion for attorney’s fees to a
magistrate judge under Rule 72(b) as 1f it were
a dispositive pretrial matter

Exceptions. Paragraphs (A)-(D) do not apply
to clarms for fees and expenses as sanctions for

violating these rules orunder 28U S C § 1927

COMMITTEE NOTE

The language of Rule 54 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout

the rules. These changes are intended to be stylistic only

Former Rule 54(b) required two steps to enter final judgment as to fewer than all claims
among all parties. The court must make an express determination that there is no just reason for
delay and also make an express direction for the entry of judgment, Amended Rule 54(b)
eliminates the express direction for the entry of judgment. There is no need for an "express
direction” when the court expressly determines that there is no just reason for delay and enters a

final judgment

1 [Kieve suggested deleting “relating to ']

Cooper: The choice between "relating to” and "concerming” does not seem gded by anytlung in Garner’s Drctionary or
American Usage To my eye, "relating to" 15 a bit more openended 1 would stick with the Style draft as it 15

Kimble: [ don't see any appreciable difference  And there's a style gain 1t eliminates the first "to” so that the second "to"

connects better with "refer "

[The Style Subcommuttec agrees with Kieve’s suggestion to delete “relating to” and subshitute “concerning ™'
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Rule 55, Default

Rule 55. Default, Default Judgment

(a2) Entry. When a party against whom a judgment for
affirmative relief 15 sought has failed to plead or otherwise
defend as provided by these rules and that fact 1s made to
appear by affidavit or otherwise, the clerk shall enter the
party's default

(a) Entering a Default. When a party agamst whom a
Judgment for affirmative relief 1s sought has failed to
plead or otherwise defend [asthresermtesprovide],t and
that failure 1s shown by affidavit or otherwise, the clerk
must enter the party’s default

{b) Judgment. Judgment by default may be entered as
follows

(1) By the Clerk. When the plamtiff's claim
agamst a defendant 1s for a sum certain or for a sum
which can by computation be made certain, the clerk
upon request of the plaintiff and upon affidavit of the
amount due shall enter judgment for that amount and
costs against the defendant, 1f the defendant has been
defaulted for failure to appear and 1s not an infant or
Incompetent person

(2) By the Court. In all other cases the party
entitled to a judgment by default shall apply to the
court therefor, but no judgment by default shall be
entered agamnst an ifant or incompetent person unless
represented 1n the action by a general guardian,
comrmttee, conservator, or other such representative
who has appeared theremn If the party against whom
Judgment by default 1s sought has appeared 1n the
action, the party {or, 1f appeanng by representative, the
party's representative) shall be served with wntten
notice of the application for judgment at least 3 days
prior to the hearing on such application If, 1n order to
enable the court to enter judgment or to camry 1t into
effect, 1t 1s necessary to take an account or to determme
the amount of damages or to establish the truth of any
averment by evidence or to make an imvestigation of
any other matter, the court may conduct such hearings
or order such references as 1t deems necessary and
proper and shall accord a nght of tnal by jury to the
parties when and as required by any statute of the
United States

(b) Entering a Default Judgment.

(1) By the Clerk. If the plamtiff's claim 1s for a sum
certain or a sum that can be made certain by
computation, the clerk — on the plamtiff's request,
with an affidavit showing the amount due — must
enter jJudgment for that amount and costs agamnst a
defendant who has been defaulted for not appeanng
and 18 neither a minor nor an mcompetent person

(2) By the Court. In all other cases, the party must
apply for a default judgment A default judgment
may be entered agamst a minor or incompetent
person only 1f represented by a general guardian,
conservator, or other like fiduciary who has
appeared If the party against whom a default
Judgment 1s sought has appeared personally or by a
representative, that party or its representative must
be served with wntten notice of the application at
least 3 days before the hearing  The court may
conduct hearings or make referralsand-orderproper
references — preserving any federal statutory nght
to a Jjury tnal — when, to enter or effectuate
Judgment, 1t needs to

(A) conduct an accounting,
(B) determine the amount of damages,

(C) establish the truth of any averment by evidence,
or

(D) investigate any other matter

1 [Kieve suggested deleting “as these rules provide ™'}

[Cooper: I would not delete "as these rules provide " Suppose the defendant does somethig not authorized by the rules, and
argues that 1t amounts to otherwise defending? One example might be filing a parallel action 1n another court |

[The Style Subcommittee recommends deleting *“as these rules provide ” Dean Kane notes 1disagree with Cooper The courts
m interpreting "otherwise defend” have not limted actions taken "under the rules” despite that language 1n the current rule
Sometimes they have utihized the provision (which 1s designed to limut the clerk’s authonty to enter a default) to note that (b)
must be invoked because of things that occur during settlement talks, for example For numerous examples, see the discussion
n sec 2686 of F, P & P treatise Thus, the deletion would be consistent with what courts actually are dong |
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(¢) Setting Aside Default. For good cause shown the
court may set aside an entry of default and, 1f a judgment by
default has been entered, may hikewise set 1t aside 1n

(¢) Setting Aside a Default or a Default Judgment. The
court may set aside an entry of default for good cause,
and 1t may set aside a default judgment under Rule 60(b)

accordance with Rule 60(b)

(d) Plaintiffs, Counterclaimants, Cross-Claimants.
The provisions of this rule apply whether the party entitled to
the judgment by default 1s a planuff, a third-party plamntff,

or a party who has pleaded a cross-claim or counterclaim In counterclammant
all cases a judgment by default 1s subject to the limitations of
Rule 54{c)
(e) Judgment Against the United States. No (d)ey  Judgment Against the Umited States. A default

Judgment by default shall be entered against the Umted
States or an officer or agency thereof unless the clammant
establishes a claim or nght to relief by evidence satisfactory
to the court

Judgment may be entered against the Umted States,
1ts officers, or its agencies only 1f the claimant
establishes a claim or night to relief by evidence that
satisfies the court

COMMITTEE NOTE

The language of Rule 55 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules These changes are intended to be stylistic only.

Amended Rule 55 omits former Rule 55(d), which included two provisions. The first
recognized that Rule 55 applies to described claimants. The list was incomplete and
unnecessary. Rule 55(a) applies Rule 55 to any party against whom a judgment for affirmative
relief is requested. The second provision was a redundant reminder that Rule 54(c) limits the
relief available by default judgment.
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Rule 56. Summary Judgment

Rule 56. Summary Judgment

(a) For Claimant. A party seeking to recover upon a
claym, counterclaim, or cross-claim or to obtain a declaratory
sudgment may, at any time after the expiration of 20 days
from the commencement of the action or after service of a
motion for summary judgment by the adverse party, move
with or without supporting affidavits for a summary
judgment in the party's favor upon all or any part thereof

(a) By a Claiming Party. A party claiming relief may
move, with or without supporting affidavits, for summary
Judgment on all or part of the claim  The motion may be
filedmade at any time after 20 days from commencement

of the action or after the adverse party serves a motion for
summary judgment
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(b) For Defending Party. A party against whom a (b) By a Defending Party. A party agamst whom relief 15
claim, counterclaun, or cross-claim 1s asserted or a sought may move [at any time], with or without
declaratory judgment 1s sought may, at any time, move with supporting affidavits, for summary judgment on all or
or without supporting affidavits for a summary judgment m part of the claim [Firenrotromrmay-benmradeat-any
the party's favor as to all or any part thereof time:]

1 [Kieve/Kimble and Cooper agree on this change The Style Subcommuttee agrees |
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(c) Motion and Proceedings Thereon. The motion (c) Serving the Motion; Proceedings. The motion must be
shall be served at least 10 days before the time fixed for the served at least 10 days before the hearing day An
hearing The adverse party prior to the day of hearing may adverse party may serve opposing affidavits before the
serve opposing affidavits The judgment sought shall be hearing day The yudgment sought shouldmmust be
rendered forthwith if the pleadings, depositions, answers to rendered promptiy-1f the pleadings, the discovery and
nterrogatories, and admssions on file, together with the disclosure materials on file, and any affidavits show that
affidavits, if any, show that there 18 no genwine 1ssue as to there 15 1o genuine 1ssue as to any material fact and that
any matenal fact and that the moving party 1s enfitled to a the movant 1s entitled to judgment as a matter of law

Judgment as a matter of law A summary judgment,
interlocutory m character, may be rendered on the 1ssue of
liability alone although there 15 a genuine 1ss5ue as to the
amount of damages
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(d) Case Not Fully Adjudicated on Motion. If on
motion under this rule judgment 1s not rendered upon the
whole case or for all the rehef asked and a trial 1s necessary,
the court at the heanng of the motion, by examming the
pleadings and the evidence before it and by interrogating
counsel, shall if practicable ascertain what matenal facts
exist without substantial controversy and what materal
facts are actually and n good faith controverted It shall
thereupon make an order specifying the facts that appear
without substantial controversy, including the extent to which
the amount of damages or other relief 1s not in controversy,
and directing such further proceedings in the action as are
st Upon the tnal of the action the facts so specified shall
be deemed established, and the trial shall be conducted
accordingly

(d) Case Not Fully Adjudicated on the Motion.

(1) Establishing FactsParttat-SummaryJerdgment, 1f

summary Jjudgment 1s not rendered on the whole
action, the court should, to the extent practicable,
determine what material facts are not genmmnely at
1ssue The court should so determuine by examining
the pleadings and evidence before 1t and by
mterrogating the attorneys It should then enter an

order specifying what facts are not genunely at
1ssucthe-factsthatappest—rrithoutsabstantral
controversy, including theextenttowinch-the
amount of damages or other rehief 1s-nmot-at-rssue
The facts so specified must be treated as established
1n the action

(2) Establishing LiabiityIrterfocutory-Suntmmny
Judgnrent  An interlocutory summary judgment
may be rendered on [the] liability [fsswe] alone,
even if there 15 a genuwine 1ssue on the amount of
damages

I [Kieve/Kimble and Cooper agree on this change The Style Subcommultee agrees |
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(e) Form of Affidavits; Further Testimony; Defense
Required. Supporting and opposing affidavits shall be made
on personal knowledge, shall set forth such facts as would be
admissible in evidence, and shall show affirmatively that
the affiant 15 competent to testify to the matters stated
therein Sworn or certified copies of all papers or paris
thereof referred to 1n an affidavit shali be attached thereto
or served therewith The court may permut affidavits to be
supplemented or opposed by depositions, answers to
mterrogateries, or further affidavits When a motion for
summary judgment 1s made and supported as provided in
this rule, an adverse party may not rest upon the mere
allegations or demals of the adverse party's pleading, but
the adverse party's response, by affidavits or as otherwise
provided in this rule, must set forth specific facts showing
that there 13 a genuine 1ssue for trial  If the adverse party
does not so respond, summary judgment, 1f appropnate, shall
be entered against the adverse party

(e) Affidavits; Further Testimony.

(1

@

In General. Supporting and opposing affidavits
must be made on personal knowledge, set forth facis
that would be admussible in evidence, and
[affirmatively]! show that the affiant 1s competent
to testify on the matters stated [If a paper or part of a
paper 15 referred to 1n an affidavit, a sworn or
certified copy must be attached or served with the
affidavit The court may permut an affidavit to be
supplemented or opposed by depositions, answers to
mnterrogatories, or [additional further]? affidavits

Adverse Party’s Obligation to Respond Resporsehy
urrAdverseParty  When a motion for summary
Judgment 1s properly made and supported, an adverse
party may not rely merely on allegations or denials
in 1ts own pleading, rather, the adverse party's
response must — by affidavits or as otherwise
provided 1n this rule — set forth specific facts
showing a genuine 1ssue for trial If the adverse
party does not so respond, summary judgment
shouldmay, 1f appropriate, be entered against that
party

1 Cooper: I would retain "affirmatively " The affidavit must in some way address directly the withess’s competence  Without
this word, Jawyers will argue that competence 18 impheitly shown by the substantive content of the affidavit

Kimble: | had a question mark next to the change  I'd just note that we use a bare "show" in other places Is there a difference

here?

[The Style Subcommttee recommends retaining “affirmatively ™)

2 [Kieve/Kimble and Cooper agree on this change The Style Subcommuttee agrees ]
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() When Affidavits Are Unavailable. Should it (f) When Affidavits Are Unavailable. Ifa party opposing
appear from the affidavits of a party opposing the motion the motion shows by affidavit that, for specified reasons,
that the party cannot for reasons stated present by affidavit 1t cannot present facts essential to yustify its opposition,
facts essential to justify the party’s opposition, the court the court may

may refuse the application for judgment or may order a
continuance to permut affidavits to be obtained or depositions
to be taken or discovery to be had or may make such other {2) order a continuance to permut affidavits to be

order as is just obtained, depositions to be taken, or discovery to be
undertaken, or

(1) deny the motion,

(3) make any other appropriate order

(g) Affidavits Made in Bad Faith. Should 1t appear (g) Affidavit Submitted in Bad Faith. If satisfied that an
to the satisfaction of the court at any time that any of the affidavit under this rule 15 submatted 1n bad faith or solely
affidavits presented pursuant to this rule are presented for delay, the court must [premptiy]Y order the
bad faith or solely for the purpose of delay, the court shall submutting party to pay the other party the reasonable
forthwith order the party employing them to pay to the other expenses it mcurred as a result, including reasonable
party the amount of the reasonable expenses which the filing attorney's fees  An offending party or attorney may also
of the affidavits caused the other party to mcur, including be held 1n conternpt

reasonable attorney's fees, and any offendimg party or
attorney may be adjudged gulty of contempt

COMMITTEE NOTE

The language of Rule 56 has been amended as part of the general restyling of the Civil Rules
to make them ore easily understood and to make style and terminology consistent throughout the
rules. These changes are intenede to be stylistic only.

Former Rule 56(a) and (b) referred to summary-judgment motions on or against a claim,
counterclaim, or cross-claim or to obtain a declaratory judgment. The list was incomplete. Rule
56 applies to third-party claimants, intervenors, claimants in interpleader, and others. Amended
Rule 56(a) and (b) carry forward the present meaning by referring to a party claiming relief and a
party against whom relief is sought.

Former Rule 56(c), (d), and (e) stated circumstances in which summary judgment "shall be
rendered," the court "shall 1f practicable” ascertain facts existing without substantial controversy,
and "if appropriate, shall" enter summary judgment. In each place "shall" is changed to
"should." It is established that although there is no discretion to enter summary judgment when
there is a genuine issue as to any material fact, there is discretion to deny summary judgment
when 1t appears that there is no genuine issue as to any material fact. Kennedy v. Silas Mason
Co., 334 U.S 249, 256-257 (1948) [Many lower court decisions are gathered in 10A Wright,
Miller & Kane, Federal Practice & Procedure: Civil 3d, § 2728 ] "Should" in amended Rule
56(c) recognizes that courts will seldom exercise the discretion to deny summary judgment when
there 1s no genuine issue as to any material fact. Similarly sparing exercise of this discretion is

1 Kieve asked whether we really need “promptly” here  Kimble was not sure
Cooper: | am sympathetic to Joe’s question whether we can delete "promptly " Remember we took 1t out of Rule 56(c), dealing
with a far more important matter — entry of summary judgment "Promptly," moreover, 1s akin to a docket prionty  The

Judicial Conference 15 opposed to docket priorities  Deletion will cause some protest

[The Style Subcommuitee recommends deleting “promptly ']

Civil Rules 38-63 style draft 43 March 29, 2004




Rule 56

appropriate under Rule 56{e}(2) Rule 56(d)(1), on the other hand, reflects the more open-ended

discretion to decide whether 1t is practicable to determine what material facts are not genuinely
at 1ssue.

Former Rule 56(d) used a variety of different phrases to express the Rule 56(c) standard for
summary judgment — that there is no genuine issue as to any matenial fact. Amended Rule
56(d) adopts terms directly parallel to Rule 56(c)
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Rule 57. Declaratory Judgments

Rule 57. Declaratory Judgment

The procedure for obtaining a declaratory judgment
pursuant to Title 28, U S C, § 2201, shall be in accordance
with these rules, and the right to trial by jury may be
demanded under the circumstances and 1n the manner
provided 1n Rules 38 and 39 The existence of another
adequate remedy does not preclude a judgment for
declaratory relief in cases where 1t 1 appropriate  The
court may order a speedy hearing of an action for a
declaratory judgment and may advance 1t on the calendar

These rules govern the procedure for obtamming a declaratory
yudgment under 28U S C § 2201 A [party may demand a]
Jury trial [mray-be-demanded]? under Rules 38 and 39 The
existence of another adequate remedy does not preclude a
declaratory judgment that 1s otherwise appropriate  The court
may order a speedy hearing of a declaratory-judgment action
and may advance 1t on the calendar

COMMITTEE NOTE

The language of Rule 57 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and termimology consistent throughout
the rules. These changes are intended to be stylistic only.

1 [Kieve/Kimble and Cooper agree on this change The Style Subcommuttee agrees |

Civil Rules 38-63 style draft 45

March 29, 2004




Rule 58

Rule 58. Entry of Judgment Rule 58. Entering Judgment
{a) Separate Document. (a) Separate Document.

(1) Every judgment and amended judgment must Every judgment and amended judgment must be set forth
be set forth on a separate document, but a separate I a separate document, but a separate document 15 not
document ts not required for an order disposing of a required for an order disposing of a motion
motion (1) for judgment under Rule 50(b),

(A) for judgment under Rule 30(b), (2) to amend or make additional findings of fact under
(B) to amend or make additional findings Rule 52(b),
of fact under Rule 52(b),

(3) for attorney’s fees under Rule 54,

(C) forattorney fees under Rule 54, (4) for a new trial, or to alter or amend the yudgment,

(D) for a new tnal, or to alter or amend under Rule 59, or
the yjudgment, under Rule 59, or

(E) for relief under Rule 60

(5) for relief under Rule 60
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(2) Subject to Rule 54(b)

(A) unless the court orders otherwise, the
clerk must, without awaiting the court’s direction,
promptly prepare, sign, and enter the judgment
when

(i) the jury retumns a general verdict,

(ii) the court awards only costs ora
sum certain, or

(1ii) the court denies all relief,

(B) the court must promptly approve the
form of the judgment, which the clerk must
prompily enter, when

(i) the jury returns a spec:al
verdict or a general verdict accompanied
by interrogatories, or

(ii) the court grants other relief not
descnibed in Rule 58(a)(2)

(b) Entermg Judgment.

(1)

2)

Without the Court’s Direction Subject to Rule
54(b) and unless the court orders otherwise, the clerk
must, without awaiting the court’s direction,
promptly prepare, sign, and enter the judgment
when

(A) the jury returns a general verdict;
(B) the court awards only costs or a sum certain, or

(C) the court denies all relief s

Court’s Approval Required After-theCourt
ApprrovestheForn: Subject to Rule 34(b), the court

must promptly approve the form of the judgment,
which the clerk must promptly enter, when

(A) the jury returns a special verdict or a general
verdict with answers to interrogatories, or

(B) the court grants other relief not described 1n this
subdivision (b)
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(b) Time of Entry. Judgment 1s entered for purposes of
these rules

(1) 1f Rule 58(a)(1) does not require a separate
document, when 1t 1s entered 1n the civil docket under
Rule 79{a), and

(2) 1fRule 58(a)(1) requires a separate document,
when 1t 15 entered m the civil docket under Rule 79(a)
and when the earher of these events occurs

(A) when 1t 15 set forth in a separate
document, or

(B) when 150 days have run from entry 1n
the civil decket under Rule 79(a)

(¢) Time of Entry. Judgment 1s entered for purposes of
these rules as follows

(1) 1f a separate document 15 not required, when the
judgment 1s entered 1n the civil docket under Rule
79(a), lor amd]"

(2) 1f a separate document 1s required, when the
Judgment 15 entered m the civil docket under Rule
79(a) and the earher of these events occurs

(A) 1t1s set forth m a separate document, or

(B) 150 days have run from the eniry in the civil
docket

(c} Costor Fee Awards.

(1) Entry of judgment may not be delayed, nor
the time for appeal extended, in order to tax costs or
award fees, except as provided in Rule 58(c)(2)

(2) When a timely motion for attomey fees 1s
made under Rule 54(d)(2), the court may act before
a notice of appeal has been filed and has become
effective to order that the motion have the same effect
under Federal Rule of Appellate Procedure 4(a}(4) as
a timely motion under Rule 59

(d) Cost or Fee Awards. Ordinanly, the entry of judgment
may not be delayed, nor the time for appeal extended, in
order to tax costs or award fees But if a timely motion
for attorney’s fees 1s made under Rule 54(d)}2), the court
may act before a notice of appeal has been filed and
become effective to order that the motion have the same
effect under Federal Rule of Appellate Procedure 4(a)}(4)
as a timely motion under Rule 59

Cooper: Let me break my rule to comment on a change I accept Joe and Loren are nght this should be "or ”

[The Style Subcommattee agrees |
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(d) Request for Entry. A party may request that judgment
be set forth on a separate document as required by Rule

58(ai(l)

(e) Request for Entry. A party may request that judgment
be set forth o a separate document as required by (a)

COMMITTEE NOTE

The language of Rule 58 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules These changes are intended to be stylistic only.
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Rule 59. New Trials; Rule 59. New Trial; Amending a Judgment
Amendment of Judgments

(a) Grounds. A new trial may be granted to all or (a) In General
any of the parties and on all or part of the 1ssues (1) m an
action in which there has been a tnal by jury, for any of the
reasons for which new trials have heretofore been granted in

(1) New Trial. The court may, on motion, grant a new
trial on all or some of the 155ues

actions at law n the courts of the United States, and (2) in (A) after a jury tnial, for any reason for which a new
an action tried without a jury, for any of the reasons for trial has heretofore been granted in an action at
which rehearings have heretofore been granted 1n sts in law 1n federal court, and

equity in the courts of the United States On a motion for

a new tnal 1n an action tried without a jury, the court may
open the judgment 1f one has been entered, take additional
testtmony, amend findings of fact and conclusions of law or
make new findings and conclusions, and direct the entry of (2) Further Action After a Nonjury Trial. After a
anew judgment nonjury tnal, the court may, on meotion for a new
trial, open the judgment 1f one has been entered, take
additional testimony, amend findings of fact and
conclusions of law or make new ones, and direct
entry of a new judgment

(B) after a nonyury trial, for any reason for which a
rehearing has heretofore been granted 1n a swit
m equity 1n federal court
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(b) Time for Motion. Any motion for a new inal shall
be filed no later than 10 days after entry of the judgment

(b) Time to File a Motion for a New Trial. A motion fora

new tral must be filed no later than 10 days after the
entry of the yudgment

(¢} Time for Serving Affidavits. When a motion for
new trial 1s based on affidavits, they shall be filed with the
motien The opposing party has 10 days after service to file
opposing affidavits, but that penied may be extended for up
to 20 days, erther by the court for good cause or by the
parties’ written stipulation  The court may permut reply
affidavits

Tune to Serve Affidavits. When a motion for new trial
1s based on affidavits, they must be filed with the motion
The opposing party has 10 days after service to file
opposing affidavits, but that period may be extended for
up to 20 days, erther by the court for good cause or by the
parties' written stipulation  The court may allow reply
affidavits
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(d) On Court’s Initiative; Notice; Specifying (d) New Trial on the Court’s Initiative or for Reasons Not
Grounds. No later than 10 days after entry of judgment the in the Motion No later than 10 days after the entry of
court, on 1ts own, may order a new trial for any reason that Judgment, the court, on i1ts own, may order a new tnal for
would justify granting one on a party's motion After giving any reason that would justify granting one on a party's
the parties notice and an opportunity to be heard, the court motion  After giving the parties notice and an
may grant a tmely motion for a new trial for a reason not opportumty to be heard, the court may grant a timely
stated 1 the motion When granting a new tnal on its own motion for a new trial for a reason not stated in the
mtiative or for a reason not stated in a motion, the court motion When granting a new trial on 1ts own or for a
shall specify the grounds n 1ts order reason not stated 1n the motion, the court must specify the

grounds 1n 1ts order

(e) Motion to Alter or Amend a Judgment. Any (e) Motion to Alter or Amend Judgment. A motion to alter
motion to alter or amend a judgment shall be filed no later or amend a judgment must be filed no later than 10 days
than 10 days after entry of the judgment after entry of the judgment

COMMITTEE NOTE

The language of Rule 59 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.
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Rule 60

Rule 60. Relief From Judgment or Order Rule 60. Relief from a Judgment or Order

(a) Clerical Mistakes. Clerical mistakes (a) Corrections Based on Clerical Mistakes; Oversights
Judgmenits, orders or other parts of the record and errors and Omissions. The court may correct a clencat mistake
theren ansmg from oversight or omession may be corrected or a mistake arising from oversight or ormssion, whenever
by the court at any time of 1ts own imtiative or on the motion found 1n a judgment, order, or other part of the record
of any party and after such notice, 1f any, as the court orders The court may do so on motion or on 1ts own, with or
During the pendency of an appeal, such mistakes may be so without notice  But after an appeal has been docketed 1
corrected before the appeal 15 docketed n the appellate court, the appellate court and while 1t 15 pending, such a mistake
and thereafter while the appeal 1s pending may be so may be corrected only with the appellate court’s leave
corrected with leave of the appellate court
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Rule 60

(b) Mistakes; Inadvertence; Excusable Neglect;
Newly Discovered Evidence; Fraud, etc. On motion and
upon such terms as are just, the court may relieve a party or
a party's legal representative from a final judgment, order,
or proceeding for the following reasons (1) mastake,
madvertence, surprise, or excusable neglect, (2) newly
discovered evidence which by due diligence could not have
been discovered 1n tume to move for a new trial under Rule
59(b), (3) fraud (whether heretofore denomimated ntrinsic
or extrinsic), misrepresentation, or other misconduct of an
adverse party, (4) the yjudgment 1s void, (5) the judgment
has been satisfied, released, or discharged, or a prior
Judgment upon which 1t is based has heen reversed or
otherwise vacated, or 1t 1s no longer equitable that the
Judgment should have prospective application, or (6) any
other reason justifying relief from the operation of the
Judgment

(b) Grounds for Relief From Judgment. On motion and

Just terms, the court may reheve a party or [its party's]¥
legal representattve from a final judgment, order, or
proceeding for the following reasons

(1) mustake, madvertence, surprise, or excusable neglect,

(2} newly discovered evidence that, with due diligence,
could not have been discovered 1n time to move for a
new trial under Rule 59(b),

(3) fraud (whether intrinsic or extningic),
musrepresentation, or misconduct by an adverse

party,

(4) the judgment 1s voud,

(5) the yjudgment has been satisfied, released or
discharged, 1t 15 based on an earlier judgment that

has been reversed or vacated, or applying 1t
prospecttvely 15 no longer equitable, or

(6) any other reason that justifies rehefl

Cooper: Yes, substitute "its™ for "party’s " But1f we do not make the subsutution, we should supply something omutted from
the Style draft — "a party or a party’s legal representative * * **

[The Style Subcomumitiee agrees with substituting “its” for “party

a7

5

here Dean Kane notes: This goes back to the "who" vs

“that" when referning to parties T probably would stick with "a party's legal representative " In any event flag this as a global

1s50¢€ ]
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Rule 60

The motion shall be made within a reasonable time, and for {¢) Timing and Effect of the Motion.

reasons (1}, (2), and (3) not more than one year after the (1) Timing. A motion unde (b) must be

Judgment, order, or proceeding was entered or taken A )

motion under this subdivision (b) does not affect the finality made withm a reasonable time — and, for reasons
(1), (2), and (3), within a year® after the entry of the

of a judgment or suspend ifs operation Judgment or order or the date of the proceeding

(2) Effect on Finaltty. The motion does not affect the
finality of a judgment or suspend 1ts operation

This rule does not Lt the power of a court to entertain an {d} Independent Action. This rule does not lirmt a court's
mdependent action to relieve a party from a judgment, order, power to enlertain an mndependent action to relieve a party
or proceeding, or to grant relief to a defendant not actually from a judgment, order, or proceeding, to grant relief
personally notified as provided in Tatle 28, U S C, § 1655, under 28U S C § 1655 to a defendant who 18 not

or to set aside a judgment for fraud upon the court Writs personally notified of the action, or to set aside a

of coram neobis, coram vobis, audita querela, and ills Judgment for fraud on the court

of review and bills 1 the nature of a bill of review, are
abolished, and the procedure for obtaining any relief from
a Judgment shall be by motion as prescribed 1n these rules
or by an independent action

COMMITTEE NOTE

The language of Rule 60 has been amended as part of the general restyling of the Civil Rules
to make them ore casily understood and to make style and terminology consistent throughout the
rules These changes are intenede to be stylistic only.

The final sentence of former Rule 60(b) formally "abolished" writs of coram nobis, coram
vobis, audita querela, and bills of review and bills in the nature of a bill of review. That
provision is deleted; it is no longer necessary to continue to abolish writs so long abolished.
Deletion of the abolition does not expand whatever residual uses may have survived the formal
abolition See Ejelonu v. INS, 355 F.3d 539, 544-548 (6th Cir.2004) Neither does deletion of
the abolition mean that federal courts should adopt state-court uses of these abandoned writs.

The final sentence of former Rule 60(b) also said that the procedure for obtaining any relief
from a judgment was by motion as prescribed in the Civil Rules or by an independent action.
That provision is deleted as unnecessary. Relief continues to be available only as provided in the
Civil Rules or by independent action.

2 Cooper: A late thought Careless readers nuss the meaning of the present rile — the "reasonable time” for moving for relief
under Rule 60(b}(1), (2), or (3) may be less than one year By substituting "withun a year” for "not more than one year” we may
aggravate the confusion Tt 1s all too casy to read the Style draft to say that 1t must be withm a reasonable time, and within a
year 1s a reasonable time for (1), (2), or (3)

Kimble response: If we change, we should use "no more than " See Garner's "Dictionary” under "not more than " We need
to look at trying to make our expressions of time as consistent as possible
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Rule 61

Rule 61. Harmless Error

Rule 61. Harmless Error

No error in erther the admission or the exclusion of
evidence and no error or defect m any ruling or order or 1n
anything done or omutted by the court or by any of the
parties 1s ground for granting a new tnal or for setting aside
a verdict or for vacating, modifying, or otherwise disturbing
a judgment or order, unless refusal to take such action
appears to the court inconsistent with substantial justice
The court at every stage of the proceeding must disregard
any error or defect 1n the proceeding which does not affect
the substantial rights of the parties

Unless substanttatjustice requires otherwise, no error m
admittmg or excluding evidence — or any other error by the
court or defect in a party’s acts or omissions — s ground for
granting a new trial, for setting aside a verdict, or for vacating,
modifying, or otherwise disturbing a judgment or order At
every stage of the proceeding, the court must disregard all
errors or defects that do not affect any party’s substantial right

COMMITTEE NOTE

The language of Rule 61 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Civil Rules 38-63 style draft

56

March 29, 2004




Rule 62

Rule 62. Stay of Proceedings

To Enforce a Judgment

Rule 62. Stay of Proceedings to Enforce a
Judgment

(a) Automatic Stay; Exceptions—Injunctions,
Receiverships, and Patent Accountings. Except as stated
heremn, no execution shall 1ssue upon a judgment nor shall
proceedings be taken for its enforcement until the expiration
of 10 days after 1ts entry Unless otherwise ordered by the
court, an mterlocutory or final judgment 1n an action for an
injunchion or 1n a recervership action, or a judgment or order
directing an accounting n an action for infringement of
letters patent, shall not be stayed during the period after 1ts
entry and unt1l an appeal 15 taken or dunng the pendency of
an appeal The provisions of subdivision (c) of this rule
govern the suspending, modifying, restoring, or granting of
an injunction during the pendency of an appeal

(a) Automatic Stay; Exceptions for Injunctions,
Receiverships, and Patent Accountings. Except as
stated 1n this rule, no execution may 1ssue on a judgment,
nor may proceedings be taken for its enforcement, until
10 days have passed after its entry But unless the court
orders otherwise, the following are not automatically
stayed after being entered, even 1f an appeal 1s taken

(1) aninterlocutory or final judgment 1n an action for an
mjunction or fer-a recetvership, or

(2) ajudgment or order that directs an accountmg 1n an
action for patent infringement
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Rule 62

(b) Stay on Motion for New Trial or for Judgment.
In 1ts discretion and on such conditions for the secunty of the
adverse party as are proper, the court may stay the execution
of or any proceedings to enforce a judgment pending the
disposition of a motion for a new trial or to alter or amend a
yudgment made pursuant to Rule 59, or of a motion for rehef
from a judgment or order made pursuant to Rule 60, or of
a motion for judgment 1t accordance with a motion for a
directed verdict made pursuant to Rule 50, or of a motion
for amendment to the findings or for additional findings
made pursuant to Rule 52(b)

(b)

Stay Pending the Disposition of 2 Motion. On
appropnate conditions for the adverse party's secunty, the
court may stay the execution of a judgment — or any
proceedings to enforce it — pending disposition of any of
the following motions

{1} under Rule 50, for judgment as a matter of law,

(2) under Rule 52(b), to amend the findings or for
additional findings,

(3) under Rule 59, for a new trial or to alter or amend a
Judgment, or

(4) under Rute 60, for rehief from a judgment or order

(¢) Injunction Pending Appeal. When an appeal
18 taken from an interfocutory or final judgment granting,
dissolving, or denymg an imjunction, the court 1n its
discretion may suspend, modify, restore, or grant an
injunction during the pendency of the appeal upon such
terms as to bond or otherwise as 1t considers proper for the
secunty of the rights of the adverse party [If the judgment
appealed from 1s rendercd by a district court of three judges
specially constituted pursuant to a statute of the Umted
States, no such order shall be made except (1) by such
court sittg 1n open court or (2} by the assent of all the
Judges of such court evidenced by theiwr signatures to the
order

(c)

Injunction Pending an Appeal. After an appeal 1s taken
from an interlocutory order or final judgment that grants,
dissolves, or denies an injunction, the court may suspend,
modify, restore, or grant an injunction on terms for bond
or other terms that [the-courtconsidersyproperto]Y
secure the adverse party's nights If the judgment
appealed from 1s rendered by a statutory three-judge
district court, the order must be made erther

(1) by that court sitting 1 open session, or

(2) by the assent of all itsthree judges, as evidenced by
their signatures”exchrofwhommust-stgn-theorder

(d) Stay Upon Appeal. When an appeal 1s taken the
appellant by giving a supersedeas bond may obtain a stay
subject to the exceptions contamed n subdivision (a) of thas
rule The bond may be given at or after the time of filing
the notice of appeal or of procuring the order allowing the
appeal, as the case may be The stay 1s effective when the
supersedeas bond 1s approved by the court

CY)

Stay on Appeal. If an appeal is taken, the appellant may,
by supersedeas bond, obtamn a stay, subject to the
exceptions m (2} The bond may be given upon or after
filing the notice of appeal or upon obtaining the order
allowng the appeal The stay takes effect when the court
approves the bond

Civil Rules 38-63 style draft

[Kieve suggested this deletion ]

Kimble: I agree with “terms that secure,” 1f the rest 1s “unnecessary,” as Kieve suggests

Cooper: Do not make the change To say "terms that secure” implies that the terms must secure "That the court considers
proper to secure” leaves discretion to find proper somethang that1s less than full secunity  Kimble response: Then I'd say "that
adequately secure” Isn't the court's diseretion explicat in "the court may" and imphicit inany event Look at 62(b), for instance
We don't say "On conditions that the court considers appropriate " Or look at 62(h) We don't say "conditions that the court

considers necessary " This comes up tume and agamn

[The Style Subcommnultee recommends deleting “the court considers proper to ]

Cooper: Again a late thought Why not stick with the present rule "by the assent of all its judgesrss evidenced by their
signatures"? Kimble response: I'd leave this as1s The other way seems too dense, too compressed
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Rule 62

(e) Stay in Favor of the United States or Agency
Thereof. When an appeal 1s taken by the Umited States or an
officer or agency thereof or by direction of any department
of the Government of the United States and the operation or
enforcement of the judgment 1s stayed, no bond, obligation,
or other secunty shall be required from the appellant

(e) Stay in Favor of the United States, Its Officers, or Its
Agencies. The court must not require a bond, obligation,
or other security from the appellant when granting a stay
on an appeal by the Unuted States, 1ts officers, or its
agencies or on an appeal directed by a department of the
federal government

(f) Stay According to State Law. In any state in
which a judgment 15 a lien upon the property of the judgment
debtor and 1n which the judgment debtor 15 entitled to a stay
of executton, a judgment debtor 15 entitled, 1n the district
court held therem, to such stay as would be accorded the
judgment debtor had the action been maintained m the courts
of that state

(f) Stay in Favor of a Judgment Debtor Under State Law.
If a judgment 1s a hien on the judgment debtot's property
under state law where the court sits, the court must, on
motion, grant the same stay of execution that the
Judgment debtor would be entitled to receive under that
state's law

(g) Power of Appellate Court Not Limited. The
provisions m this rule do not hmit any power of an appellate
court or of a Judge or justice thereof to stay proceedings
during the pendency of an appeal or to suspend, modify,
restore, or grant an iyunction duning the pendency of an
appeal or to make any order appropriate to preserve the status
quo of the effectiveness of the judgment subsequently to be
entered

(g} Appellate Court's Power Not Limited. While an appeal
15 pending, this rule does not limst the power of the
appellate court or one of its judges or Justices to

(1) stay proceedings,
(2) suspend, modify, restore, or grant an injunction, or

(3) make an order to preserve the status quo or the
effectiveness of the judgment to be entered

(h) Stay of Judgment as to Multiple Claims or
Multiple Parties. When a court has ordered a final judgment
under the conditions stated 1n Rule 54(b), the court may stay
enforcement of that judgment until the entering of a
subsequent judgment or judgments and may prescribe such
conditions as are necessary to secure the benefit thereof to
the party in whose favor the judgment 1s entered

(h) Multiple Claims or Parties. A court may stay the
enforcement of a final judgment directed under Rule
54(b) until 1t enters a later judgment or judgments, and
may prescribe conditions necessary to secure the benefit
of the stayed judgment for the party in whose favor it was
entered

COMMITTEE NOTE

The language of Rule 62 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.
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Rule 63

Rule 63. Inability of a Judge To Proceed Rule 63. JLdge’s Inability to Proceed?

If a trial or hearing has been commenced and the judge If the judge who commenced a heaning or trial cannot proceed,
15 unable to proceed, any other judge may proceed with 1t any other judge may proceed with 1t upon certifying famihanty
upon certifying familianty with the record and determining with the record and deterrmining that the proceedings i the
that the proceedings in the case may be completed without case may be completed without prejudice to the parties Tna
prejudice to the parties In a hearmg or tnal without a jury, heanng or tnial without a Jury, the successor judge must, at a
the successor judge shall at the request of a party recall any party's request, recall any witness whose testimony 15 material
wilness whose testtmony 1s material and disputed and who and disputed, and who ts available to testify again without
15 available to testify again without undue burden The undue burden The successor judge may also recall any other
successor judge may also recall any other witness witness

COMMITTEE NOTE

The language of Rule 63 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

1 Staff notes from the Subcommuttee B meetmg reflect that there was a style suggestion to change the Rule 63 caption to “When
a Judge Cannot Proceed ”

Cooper’s notes leave no doubt that the change was lo be made He notes further “And I thnk the change 15 important  We
discussed whether 1t was proper to change "unable” 1n the present rule to "cannot” m the Style rule  We agreed to retain
"cannot” 1 the text of the tule It might be argued that carrymg forward "nability” in the caption signals that "cannot” means
the same thing as "unable " But then why change the rule? If we change the mule, we should change the caption ”

Kimble responds: I think the words mean the same thing  The form of "When a Judge Cannot Proceed” 1s not conststent with
our other rule titles we don’t use clauses T'd almost rather go back to ™15 unable to " But I really don't think 1t's a problem

[The Style Subcommuittee does not recommend changing the caption ]
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STYLE 495
Style-Substance Proposals: Rules 1 through 63

The Commuttee’s commitment to avoid substantive changes 1n the Style Project has led to
the development of two categores of proposed rule changes i addition to the Style-Only Track.
One category, the “reform agenda,” consists of substantive changes that may require significant work
to determine whether a change 1s desirable and to develop the change. This category 1s arich source
of future work, independent of the Style Project. The second category, which has come to be known
as “style-plus” or “style-substance,” consists of noncontroversial and relatively simple improvements
that do, or may, change meaning. The proposed changes 1n this category improve the rules, but are
so small and simple that if they are not done 1n connection with the style project, they will Iikely not
be done. The Style-Substance Track primarily consists of proposals that might have been put
forward on a more aggressive approach to the Style-Only Track, and will be published for comment
at the same time, and as a parallel to, the Style-Only Track.

The Rules 1 to 63 candidates for the Style-Substance Track are set out below.

1. Rule 4(k}(1XC)

This provision 1s unfortunate 1 several ways. It is redundant because 4(k)(1)(D) addresses
service “authorized by a United States statute.” It does not directly address interpleader service for
two reasons: 4(k) begins by speaking of jurisdiction over a “defendant,” while the nterpleader
service provisions provide for service on “all claimants™; and the interpleader service provisions
actually appear in 28 U.S C. § 2361. Assuming that Professor Rowe’s research confirms these

propositions, deletion 18 casy:



Commuttee Note: The former provision describing service on interpleader claimants is
deleted as redundant 1 hght of the generai provision 1n (k)(1)(C) recognizing personal jurisdiction
authorized by a United States statute.

2. Rule 8(a)(3)

The Style draft carries forward the present rule’s reference to “relief in the alternative.” The
style consultants wanted to change to “alternative forms * * * of relief.” The change “felt
substantive.” But the motive for putting it on the Style-Substance track would be to improve style,
not to change meaning. If we want to do that sort of thing in the Style-Substance track, the rule
would read:

(3) a demand for the relief sought, which may include alternative forms or different
types of relief.

Committee Note: “alternative forms * * * of relief” 1s a style improvement of the present

(3]

rule’s “relief 1n the alternative.” No changed meaning 18 intended.
3. Rule 8(d)(1)
(1) In General. Each averment must be simple, concise, and direct. Neo-technicat
formmsrequired:
Commuttee Note: Former Rule 8(e)(1) stated that “No technical forms of pleadings or
motions are required ” That proposition 1s now embedded 1n practice and no longer needs express
statement.
4. Rule 9(h)(2)

It would be easy enough to delete this seemingly redundant reference to Rule 15. The

question 18 whether the reference 15 useful to avoid arguments about sliding mto and out of the



Supplemental Rules, and whether that utility outweighs the presumption agamst redundant

references.

Committee Note: Rule 15 governs pleading amendments of its own force. The former
redundant statement that Rule 15 governs an amendment that adds or withdraws a Rule 9¢h)
designation as an admiralty or maritime claim is deleted. The elimination of paragraph (2) means
that we do not need to use the number “(1).”

5. Rule 11(a)

It is easy to add e-mail addresses, taking care to describe them properly (shades of defining
computer-based discovery). We could delete the phrase *if any” and avoid deciding whether it
modifies only telephone number or also address: do we want to recognize 1n the rule that a party (or
attorney) may not have a physical address?

(a) Signature. * * * The paper must state the signer’s address, electronic-mail

address, and telephone number.tfany— * * * [address, e-mail address 1f any, and
telephone number 1f any]
Commuttee Note: Providing an e-mail address 1s useful, but does not of 1tself signify consent
to filing or service by e-mail.
6. Rule 14(b)
Rule 14(b) now, and in the Style version, says only that a plamntiff may bring 1n a third party

when a counterclaim 1s made. That is incomplete. Subject to the quirks of diversity junsdiction, one



plamntiff may crossclaim against another — most obviously when a counterclaim 1s made against
them. Third-party practice should be available to a plaintiff just as it is to a defendant.
(b) When a Plaintiff May Bring in a Third Party. When a counteretarm claim 1s
asserted against a plaintiff, the plamtiff may bring in a third party 1f this rule would
allow a defendant to do so.

Commuittee Note: A plantiff should be on equal footing with the defendant 1n making
third-party claims, whether the claim against the plaintiff is asserted as a counterclaim or as another
form of claim. The hmit imposed by the former reference to “counterclaim” 1s deleted.

7. Rule 16(c)(1)

“the court may require that a party or its representative be present or reasonably available by
telephone other means to consider possible settlement.”

Committee Note: When a party or its representative 1s not present, 1t 1s enough to be
reasonably available by any suitable means, whether telephone or other commumcation device.

8. Rule 24(a)(2)

“claims an interest relating to the-property-ortransactromtiratts the subject of the action, and

% %k % 7

Commuttee Note: Rule 19(a)(1)(B) requires joinder, 1f feasible, of a person who claims an
mterest relating to the subject of the action. The threshold for intervention should be the same.
This change 1s not entirely beyond dispute. Rule 19(a) looks not only to effect on a nonparty but
also to risks that nonjoinder imposes on present parties. Rule 19(a) does not excuse joinder if the
nonparty 1s adequately represented, while Rule 24(a)(2) defeats interveniton 1f adequate

representation 1s shown. The theory that intervention of right should be available on terms at least



equal to Rule 19(a) rmight be resisted on the ground that if no present party welcomes the intruder,

the intervention test might be narrower. But the theory has widespread support.

9. Rule 26(g)(1)

“and must state the signer’s address, telephone number, and electronic-mail address.”

Committee Note: As with the Rule 11 signature on a pleading, written motion, or other
paper, disclosure and discovery signatures should mclude not only a postal address but also a
telephone number and electronic-mail address. A signer who lacks one or more of those addresses
need not supply a nonexistent item.

10. Rule 26(g)(1)(B)(11)

“and warranted by existing law or a good-faith argument for extending, modifying, or
reversing existing law, or establishing new law.”

Committee Note: Rule 11(b)}(2) recogmzes that 1t is legitimate to argue for establishing new
law. An argument to establish new law is equally legitimate 1n conducting discovery.

11. Rule 30(b)(3}A)

“Any party may arrange to transcribe a deposition that-wastakemnonstenographtealty.”

Commuttee Note: The right to arrange a deposition transcription should be open to any party,
regardless of the means of recording and regardless of who noticed the deposition.

12. Rule 30(b)(6)
“a party may name as the deponent a public or private corporation, a partnership, an

associatton, or a governmental agency, or other entity, and describe with reasonable particularity the

matters for examination.”



Commuttee Note: “[O]ther entity” 1s added to the list of organizations that may be named as
deponent. The purpose 1s to ensure that the deposition process can be used to reach information
known or reasonably available to an organization no matter what abstract fictive concept 1s used to
describe the orgamization. Nothing 1s gained by wrangling over the place to fit mnto current rule
language such entities as limited liability companies, limited liability partnerships, business trusts,
more exotic common-law creations, or forms developed 1n other countries.

We have received reports of abusive practices under Rule 30(b)(6}, but the possibility that
1t may be on the reform agenda 1s not inconsistent with this improvement.

13. Rule 31(c)

(c) Notice of Completion or Filing.

{1) Notice of Completion. The party who noticed the deposition must notify all

other parties when 1t 1s completed.

{2) Notice of Filing. A party who files the deposition must promptly notify all other
parttes of the filing.
Commuttee Note: The party who noticed a deposition on written questions must notify all
other parties when the deposition is completed, so that they may make use of the deposition.
14. Rule 36(b)

“Subrect-to Rulet6(dand{e);tThe court may permit withdrawal or amendment of an

admission that has not been incorporated in a pretrial order 1f it would promote the presentation of

the merits of the action and 1f * * *”



Commuittee Note: An admission that has been incorporated in a pretnal order can be
withdrawn or amended only under Rule 16(d) or (e). The standard of Rule 36(b) apphes to [all?]
other admissions.

This change ts no more than a clearer explanation of the present rule’s “Subject to the
provision of Rule 16 governing amendment of the pre-trial order.” Relying on the Committee Note
to accomplish the explicit cross-reference seems better than adding to the rule text a parallel
statement that an adrmission incorporated in a pretrial order may be amended only under Rule 16(d)
or (e).

15. Rule 40
“Each court must provide by rule for scheduling trials withoutrequestoromraparty srequest

afternotreetotheotherpartres. The court must give priority to actions entitled to priority by federal

statute.”

Committee Note: The best methods for scheduling trials depend on local conditions. It 1s
useful to ensure that each district adopts an explicit rule for scheduling trials. It is not useful to limit
or dictate the provisions of local rules.

Question: Why carry forward the remunder that courts must honor statutory pnorities? Is
there a nisk that deletion of the second sentence would implicitly delegate § 2072 supersession
authority to district courts, even though § 207 1(a) and Rule 83(a)(1) both demand that local rules be
consistent with Acts of Congress?

16. Rule 56(c)
“The motion must be served at least 10 days before thethearmgday it 18 submatted for

decision. * * *”



Commuttee Note: It 1s awkward to refer to the “hearing day” when a motion 1s decided on
the papers without oral argument. The relevant concern 1s that there be ime to respond before the
court considers the motion. “Submutted for decision” refers to the court’s consideration of the
motion, not the ime the motion is filed.

Questions: (1) Is there a better phrase than “submutted for decision”? “Consideration” 1s
hard to fit into rule language — we cannot say it must be served 10 days before the court considers
it. We could say the court cannot consider 1t until 10 days after service, but that is not the tone we
generally like. (2) Because this is more than style, we are 1n theory free to recommend a 20- or
30-day period. Ten days 1s foolishly short. But probably this involves just enough nisk of

controversy to justify sticking wath 10 days.









STYLE 496
Style-Substance Track Rejects, Rules 1-63

These notes describe rules changes that have been considered for the “Style-Substance™ track
but rejected for various reasons. They cover Style Rules | through 63. Other candidates have been
passed over without mention. Often the reason is that serious work would be required to determine
whether a change is desirable and to develop the change. At times the reason is that there 1s no
apparent real-world problem. And perhaps most pervasively, 1t is important to limut the number of
proposals advanced for consideration 1n parallel with the Style project.

Rule 4(d)(1)(E), 4(f)

These rules highlight the provisions that refer to a defendant “addressed outside any judicial
district of the Umited States,” “n a foreign country,” and the like. Substantial work failed to resolve
the meaning of the present rule phrases. No one had an useful suggestions for improvement. There
was no indication of any present problem in application. There is no reason to believe that changes
would be so simple as to belong on a Style-Substance track. If these questions are to be approached
at all, the proper occasion will be one of the periodic reviews prompted by the gradual accumulation
of complaints about Rule 4.

Rule 4(1)(3)

It was noted that Rule 4 does not now provide for contradicting a proof of service. Long ago
a shenff’s return was incontrovertible. That rule has not survived. It might be useful to adopt
express provisions regulating disproof of a proof of service. But the work extends beyond what may
fairly be included 1n a Style-Substance track.

Rule 5(d)(4)

The question raised here, but better addressed in Rule 7.1 if addressed at all, 1s whether
failure to file a required disclosure statement justifies a clerk’s refusal to accept a pleading.
The fatlure seems to be more than a matter of “form prescribed by these rules.” It might be nice to
have an answer. But Rule 7.1 was adopted 1n tandem with parallel changes 1n at least the Appellate
and Criminal Rules (memory fails as to the Bankruptcy Rules). If this question 1s to be taken up, it
should be taken up by all of the advisory commuttees.

Rule 6{a)(3)

Professor Rowe raised several questions not answered by the present rule. Is the clerk’s
office “inaccessible” 1if the clerk gets there and opens for business? (Surely 1t happens that the office
is inaccessible from some places but not others; the answer should be clear enough.) What about
events that interfere with electronic filmg? There is no indication that these questions have caused
difficulty in practice, nor reason to believe that they belong on a Style-Substance track.

Rule 6(c)(2)

Thzs rule allows service of an affidavit opposing a motion “at least 1 day before the hearing.”
That seems to 1include service by placing the affidavit in the mail. Although that 1s a bad 1dea, 1t
would be difficult to find an improving amendment so clear and simple as to fit the Style-Substance
track.



Rule 7(a)

Present practice does not treat a counterclaim as a “pleading.” It would be easy to add “a
counterclaim” as paragraph (3) in Rule 7(a). But the corresponding changes in other rules might
prove difficult. Rule 13(a), now and in Style form, says that “a pleading” must state a counterclaim.
That embraces the initial answer, the answer to acrossclaim, positions taken among various pairings
of parties when a third-party defendant becomes mvolved, a reply to a counterclaim, and soon “A
pleading” describes these events nicely. If acounterclaim becomes a separate pleading, we will need
to rework several parts of Rules 13 and 14, perhaps extensively.

Rule 7.1

See Rule 5(d)(4). If we want to address the question, it would be easy to add a new
paragraph (¢):

{c) Failure to File. If a party fails to file a disclosure statement [when] reguired under (b)(1),
the clerk [may]{must} refuse to accept submissions by that party.

Commuttee Note: A disclosure statement is essential to ensure that a judge has access to
information relevant to possible disqualification. The clerk should refuse to accept any submission
by a party who has not filed a disclosure statement [unless exigent circumstances justufy filing
subject to prompt submission of a disclosure statermnent].

For the reasons described with Rule 5(d)(4), this amendment should not be attempted on the
Style-Substance track. It 1s not plain that we need a rule — the question did not arise when Rule 7.1
was adopted, either 1n studying many local rules or in the public comment process. And the other
advisory committees must work on the problem.

Rule 8(b)(1)(B)

This 1s the first appearance of the “global 1ssue” whether “aver” should become “allege,” and
so on. Here too, the question 1s whether we should use the Style-Substance track to adopt a change
that 1s proposed as a matter of style only.

Rule 8(c)

Amendment of the affirmative defenses list does not seem appropnate for Style-Substance
Even the change from “contributory negligence” might present some difficulties. The safest
approach might be to list contributory negligence (still a defense 1n a few states), comparative
negligence, and comparative [or “proportional”] responsibility. Comparative responsibility in all
1ts variations 1s covered by the catch-all language that opens this subdivisions. Although 1t seems
a shame to carry forward the antique “contnbutory neghgence” phrase without adding more modern
relatives, 1t may be better to bypass this question for now.

Rule 8(dj(2)

The question asked whether Rule 8 should say something about “shotgun,” “blunderbuss,”
or otherwise prolix pleadings. Courts now do dismuss pleadings that are lengthy and confused



beyond reasonable understanding. It 1s not clear whether this practice needs express support in Rule
8. Whatever might be done, however, seems more important than permitted by the probable limts
of the Style-Substance track.

Rule 9(g)

The question 1s whether to strike Rule 9(g) on the theory that we no longer need to require
special statement of an item of special damage. Heim told us that the cases reveal “some wandering
around, but there 1s no big problem.” The questions appear to mnvolve determination of what 1s
special damage, not how to plead it. This is not a likely candidate for Style-Substance reform.

Rule 10(c): Adopting Statements

It 1s a fair question whether the rules should require that a complete new pleading be
generated whenever an amendment is made. Similarly, the practice of adopting statements by
reference, at least when one pleading adopts a statement 1n another pleading, may generate
unnecessary work. Now that word processing 1s so easy, 1t might be better to require complete
statement. But these topics seem somewhat beyond the Style-Substance track.

Rule 10(c): Exhibits as Pleading

The Style Rule remains as the present rule: “A copy of a written mstrument attached to a
pleading is a part of the pleading for all purposes.” It might be better to refer to “an exhibit.” A
videotape of a defamatory telecast would be a good example. But this question becomes tangled
with the practice of considening documents that are referred to in a pleading but not attached to it —
a complaint on a contract may be dismissed on the basis of a contract provision even though the
contract 1s not attached. It may be better to consider these related topics together for full value. But
if we want a Style-Substance amendment:

(c) Adoption by Reference; Exhibits. * * * An exhibit copyof-a—wrttenrmstrument

attached to a pleading 1s a part of the pleading for all purposes.

Committee Note: The former rule referred only to a copy of a written instrument attached to
a pleading. The amendment opens this provision up to include any exhibit. A videotape of an
allegedly defamatory telecast, for example, may properly be considered part of the pleading.

Rule 11(b)

Suggestions were made to establish a parallel between (b)(2), (3), and (4). (3) and (4) require
specific identification of fact arguments likely to have evidentiary support and so on. (2) does not
require specific identification of arguments to establish new law. One approach would be to delete
“specifically so 1dentifted” from (3) and (4). Another would be to add 1t to (2) — either by applying
1t to anything not warranted by existing law, or by applying 1t only to an argument for establishing
new law. Rule 11 1s too sensitive to do either of these things as Style-Substance.



Rule 12

Professor Marcus 1dentified many ways to improve Rule 12. It is possible that one might be
found surtable for the Style-Substance track. But the changes often are closely related, if not
mterdependent. He believes that Rule 12 should be held apart for future reform. Future reform, for
that matter, does not seem especially urgent.

Rule 13(a)

The questton whether to make a counterclaim an independent pleading 1s noted with Rule
7. There 1s little need for the change, and in any event it does not seem suitable for the Style-
Substance track.

Rule 13()

It may be a good idea to reconsider the relationship between Rule 13(f) and Rule 15. One
question is whether the Rule 13(f) standard for amending a pleading to set up an omutted
counterclaim 1s — or should be — different from general Rule 15 standards. Another question 18
whether all of Rule 15 applies, including provisions for amendment at and after trnial and the relation-
back provisions. Because limitations doctrine often makes 1ts own accommodations for
counterclaims, the relationshtp to Rule 15(c) may prove particularly tricky. These all are fair
questions, but seem outside the Style-Substance track.

Rule 13(i)

Rule 13(1) seems unnecessary to the extent that it simply says that judgment may be entered
on a crossclaim or counterclaim under Rule 54(b) It is troubling 1f 1t implies that a Rule 54(b)
judgment may be entered only after separate trial: suppose, for example, a defendant wins summary
judgment on a permussive counterclaim? It also is troubling 1n the vague implications that arise from
“when the court has jurisdiction to do so.” But changing any or all of this would stretch the Style-
Substance track.

Rule 14{a)(1)

Rule 14 allows third-party claims only against a “nonparty.” This limut has created all sorts
of unnecessary confusion. Take one stmple 1llustration: The plantiff sues two defendants. One
defendant impleads a nonparty. Literally, the other defendant cannot implead the third-party
defendant because it 1s already a party. But they are not coparties, so a crossclaim seems
mappropriate. Nor do they appear to be opposing parties. Courts actually work their way through
these problems, but 1t would be desirable to amend Rule 14. The snag1s that the amendments would
be complex; they seem well outside the Style-Substance limuts.

Similarly, it may be desirable to discard or modify the provision that leave must be obtained
to file a third-party complamnt later than 10 days after serving the onginal answer. But identifying
the proper change is not easy or beyond controversy.

Rule 14{a)(2}C)

There was some discussion of the means by which a third-party defendant is to assert against
the plaintiff any defense that the third-party plamntiff has to the plamtiff’s claim. This does not seem
material for the Style-Substance track.



Rule 14(a)(3)

Whether the rule should address a plamtiff’s counterclaims against a third-party defendant
also seems outside the Style-Substance project.

Rule 14(a)(6)
Thus is the same as (a)(1): “nonparty” s a problem, but not for the Style-Substance track.
Rule 14(c)(2)

There was a question whether there should be some reference to counterclaims when an
admiralty defendant brings in a third party to defend directly against the plantiff’s claim Nothing
has been said about this possible problem by the MLLA. Rule 14(c)(2) concludes by saying that “the
action proceeds as if the plamntiff had sued both the third-party defendant and the third-party
plaintiff.” That seems an indirect way of saying that the third-party becomes a party defendant, from
which Rule 13 obligations flow Probably it is better not to approach this on the Style-Substance
track.

Rule 15

A separate Subcommittee 18 considering many possible Rule 15 revisions, including all of
those suggested during the Style project. There 1s little reason to include Rule 15 1n the Style-
Substance track unless the subcommittee recommends one or two modest changes as the end of
immediate Rule 15 consideration.

Rule 26(a)(1)(D)

Rick Marcus worked diligently, not so long ago, to develop more complex provisions
governing initial disclosures by late-added parties. He gave it up as a bad job. There is no apparent
reason, much less pressing reason, to reopen the question now. Forget this one.

Rule 26(b)3)

“A previous statement 1s erther * * * or (11) a contemporaneous stenographte;-mechanreal;
clectricalorother recordlng or transcnptlon—or-a-trmcrmﬁ-on-of-ﬁ—— that recites substantially

verbatim the person’s oral statement.”

Committee Note: What counts for the defimtion of a statement in Rule 26(b)(3) is that the
statement be substantially verbatim. Any mode of recording or transcription that produces such a
statement suffices.

On the ments of the current rule, there 1s little reason to resist this change. But there are two
other reasons to go slow.

Furst, and less painfully, this subject comes close to the topics of computer-based discovery
being pursued by the Discovery Subcommittee. It mught be better to await the outcome of therr
recommendations.

Second, there are strong arguments that the current Rule 26(b)(3) definition 1s backward. A
party’s statement that does not satisfy this standard 1s admissible 1n evidence, and the need for
pretrial discovery 1s still greater because the possibilities of inaccuracy are greater. A nonparty’s



statement that does not satisfy this standard is admissible for impeachment, and again the need for
pretrial discovery 1s still greater. Why streamline the expression of a bad 1dea?

Rule 26(f)(4)(B)

The final sentence of the footnote says 1t This provision was added to the 2000 amendments
to accommodate the E.D.Va. “Rocket Docket.” If they are not unhappy, there is hittle reason to
revisit this recent rule.

Some of us wanted to do this as part of the Style-Only track. It should be done.
Rule 30(c)(1)

“the officer must record the testimony by the cach method designated under Rule
30(b)(3¥A).”

Committee Note: The officer taking the deposition 1s the officer designated in the notice.
This officer must direct recording by the method designated in the notice under Rule 30(b)(3)(A),
and also by any additional method designated under Rule 30(b)(3)(B).

This one is difficult to call. The suggested drafting resolves one question put in footnote 9:
one officer supervises all modes of recording. That may not be the right answer: the notice
designates a stenographer; should the stenographer be asked, much less directed, to supervise the
videographer brought by another party? But the idea of two or even more “officers” who might
disagree with each other is unsettling. The suggested drafting says nothing about the other problem:
what happens when the two modes of recording disagree? Nothing in the rules addresses this now,
and real work would need to be done to reach a satisfactory answer. We need to think about whether
to do this as a possible Style-Substantive Track amendment.

Rule 31(b)(3): send it to the party

“send 1t to the party attorney who arranged for the transcript or recording, attaching a copy
of the questions and of the notice. The attorney must store it under conditions that will protect it

against loss, destruction, tampenng, or deterioration.”

Commuttee Note: The provision for sending and stonng the deposition is made parallel with
the provision in Rule 30(f)(1) for a deposition by oral examination.

This one 1s difficult. The reason for doing 1t 18 to achieve a parallel with Rule 30(f)(1). But
that leaves us in the unsatisfactory position of Rule 30(f), and perhaps slightly worse. Rule 31
governs depositions on written questions. The purpose of this procedure 1s to save expense Audio
or video recording may save expense; 1f they are used, the footnote 10 questions do not arise. But
what 1f the deposition is recorded stenographically? Present 31(b) directs the officer to “prepare,
certify, and file or mail the deposition.” Does “prepare” mean that the officer must transcribe the
deposition? Rule 30(c)(1), quoted above, directs the officer to “record the testtmony.” It does not
say that the officer must transcribe 1t. Perhaps no officer will agree to “record” without a deal to
transcribe. Butit1s uncomfortable to draft a rule on that assumption. In any event, the value of Rule
31 as a money-saving device would be undermined 1f transcription were required 1n all cases — the
Rule 5(d) change 1n filing requirements underscores this pomt. Unless there 1s evidence of actual
confusion in practice, 1t might be better to avoid this one.



Rule 31(b)(3): attaching a copy of the questions and notice

“send 1t to the party;attachingacopyof thequesttonsandof- thenotree.”

Commuttee Note: The party who noticed the deposition does not need a copy of the questions
or notice.

This is a puzzle. If the deposition 1s not filed, there 1s little point 1n attaching a copy of the
questions or notice when the deposition 1s sent to the party who noticed the deposition. If we change
the rule to require that the deposition be sent to the attorney who arranged to transcribe the
deposition, 1t may make more sense, although the transcript should show the questions and all parties
should have the questions and notice. But 1f the deposition is filed by court order or incident to use
in the action, the questions and notice should be filed as well It seems better to 1ignore this possible
amendment.

Rule 34(aj)(1)(A)

The possible addition of “video” recordings has been superseded by the decision to change
“phono-records” 1n the present rule to “recordings.” The present Style draft includes video
recordings, audio recordings, and whatever ethereal, biological, chemical, or other recording means
may be developed.

Any question about addressing “computerized information” falls into the Discovery
Subcommuittee’s ongoing project.

Rule 36(a)(7)
“Fherequesting A party may move to determine the sufficiency of an answer or objection.”

or: “The requesting or responding party may move to determine the sufficiency of an answer
or objection,”

Commuttee Note: The Commuttee Note to the 1970 Rule 36 amendments offered excellent
reasons why a responding party should be able to move to determine the sufficiency of an answer
or objection. There 1s no reason to inflict the nsk of an umintended admussion. Rule 36(a)(7) 1s
amended to permit any party to move for the determination.

This seems a very good 1dea, 33 years overdue and counting. Whether it is so clearly nght
as to be included in the Style-Substantive track, however, is not so easy to decide. We should
undertake this change only if the Discovery Subcommittee 1s prepared to defend 1t as beyond
reasonable controversy.

Rule 36(b)
“Stubreetto-Rule16(d)and{e)tThe court may permit withdrawal or amendment of an

admussion that has not been incorporated 1n a pretrial order if it would promote the presentation of
the ments of the action and 1f * * *”

Committee Note: An admission that has been incorporated 1n a pretrial order can be
withdrawn or amended only under Rule 16(d) or (e). The standard of Rule 36(b) applies to [all?]
other admussions.



This seems worth doing This is no more than a clearer explanation of the present rule’s
“Subject to the provision of Rule 16 governing amendment of the pre-trial order.” Relying on the
Commuttee Note to accomplish the explicit cross-reference seems better than adding to the rule text
a parallel statement that an admission incorporated in a pretrial order may be amended only under
Rule 16(d) or (e).
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[ EONIDAS RALPH MECHAM ADMINISTRATIVE OFFICE OF THE

Director

UNITED STATES COURTS JOHN K RABIEJ
CLARENCE A LEE, JR Chref
Assoctate Duector WASHINGTON, D C 20544 Rules Commttee Support Gtlice

March 29, 2004
MEMORANDUM TO ADVISORY COMMITTEE ON CIVIL RULES

SUBJECT:  Global Issues and Recent Suggestions from Loren Kieve, American Bar
Association Litigation Section

Judge Rosenthal requested the Standing Style Subcommittee to identify “global” issues 1n
Rules 1 through 63 that appear to be easy and noncontroversial, which could be addressed at the
committee's April meeting.

The Style Subcommittee recommends the resolution of 18 global issues The attached
summary chart lists each global 1ssue, includes its location, and briefly describes the
recommended resolution. A copy of restyled Rules 1 through 63 follows, showing the resolution
of the global issues in highlighted text. In addition, the Style Subcommittee has reviewed the
recent suggestions and comments on Rules 38 through 63 submitted by Loren Kieve, the
representative of the American Bar Association Litigation Section, The subcommittee has
proposed revisions to Rules 38-63 1n light of them, which are bracketed and highlighted 1n bold

lettering.

John K. Rabie;j

Attachments

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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STYLE 488

Proposed Amendments to the Federal Rules of Civil Procedure
Restyled Rules 1 through 15

May 23, 2003

[March 23, 2004 version — including the Style Subcommittee’s proposed *“global issue”
resolutions in boldface and underlined, with strikeout text to indicate proposed
changes to the May 23, 2003 style draft]






PROPOSED AMENDMENTS TO THE
FEDERAL RULES OF CIVIL PROCEDURE

Current wording

Potential Stylistic Revision

I. SCOPE OF RULES — ONE FORM OF ACTION

Rule 1. Scope and Purpose of Rules

TITLEL. SCOPE OF RULES; FORM OF

ACTION

Rule 1. Scope and Purpose

These rules govern the procedure n the Umted States
district courts 1n all suits of a cival nature whether cognizable
as cases at law or 1n equity or i admiralty, with the
exceptions stated 1n Rule 81 They shall be construed and
admimnistered to secure the just, speedy, and inexpensive
determination of every action

These rules govern the procedure 1n alt civil actions and
proceedings in the United States distnict courts, except as stated
m Rule 81 They should be construed and admunistered to
secure the just, speedy, and mexpensive determination of every
action and proceeding

COMMITTEE NOTE

The language of Rule 1 has been amended as part of the general restyling of the Civil
Rules to make them more casily understood and to make style and terminology consistent
throughout the rules. These changes are intended to be stylistic only.

The merger of law, equity, and admiralty practice is complete. There is no need to carry
forward the phrases that mitially accomplished the merger.

[ The former reference to “suits of a civil nature” 1s changed to the morc modern “actions
and proceedings.” This change does not affect the question whether the Civil Rules apply to
summary proceedings created by statute See SEC v McCarthy, 322 F 3d 650 (9th Cir. 2003),
scc also New Hampshire Fire Ins Co. v Scanlon, 362 U.S 404 (1960).]

Restyled Rules 1 through 15 — with global issue proposals
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FEDERAL RULES OF CIVIL PROCEDURE

Rule 2. One Form of Action

Rule 2. One Form of Action

There shall be one form of action te be known as “civil
action™

There 15 one form of achon — the “civil action ™

COMMITTEE NOTE

The language of Rule 2 has been amended as part of the general restyling of the Civil
Rules to make them more easily understood and to make style and terminology consistent
throughout the rules. These changes are intended to be stylistic only.

May 23, 2003
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FEDERAL RULES OF CIVIL PROCEDURE

IN. COMMENCEMENT OF ACTION;
SERVICE OF PROCESS, PLEADINGS,
MOTIONS, AND ORDERS

Rule 3. Commencement of Action

TITLEII. COMMENCING AN ACTION;
SERVICE OF PROCESS,
PLEADINGS, MOTIONS, AND
ORDERS

Rule 3. Commencing an Action

A ctvil action 15 commenced by filing a complamnt with
the court

A civil action 1s commenced by filing a complaint with the
court

COMMITTEE NOTE

The caption of Rule 3 has been amended as part of the general restyling of the Civil
Rules to make them more easily understood and to make style and terminclogy consistent
throughout the rules. These changes are intended to be stylistic only.

Restyled Rules 1 through 15 - with global issue proposals
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FEDERAL RULES OF CIVIL PROCEDURE

Rule 4. Summons

Rule 4. Summons

{a) Form. The summons shall be signed by the clerk,
bear the seal of the court, identify the court and the parties,
be directed to the defendant, and state the name and address
of the plaint:1ff's attorney or, 1f unrepresented, of the plamntiff
[t shall also state the titne within which the defendant must
appear and defend, and notify the defendant that failure to do
so will result 1n a judgment by default aganst the defendant
for the rehief demanded in the complaint The court may
allow a summons to be amended

{(a} Contents; Amendments.
(1) Contents. The summons must
{A) name the court and the parties,
(B) be directed to the defendant,

(C) state the name and address of the plainuff's
attorney or — 1f unrepresented — of the
plaintiff,

(D) state the ime within which the defendant must
appear and defend,

(E) notify the defendant that a faalure to appear and
defend will result 1n a defanlt judgment against
the defendant for the relief demanded i the
complaint,

(F) be signed by the clerk, and
(G) bear the court’s seal

(2) Amendments. The court may allow a summons to
be amended

{b) Issuance. Upon or after filing the complamt, the
plaintiff may present a summons to the clerk for signature
and seal If the summons 1s 1n proper form, the clerk shall
sign, seal, and 1ssue 1t to the plamntiff for service on the
defendant A summons, or a copy of the summons tf
addressed to multiple defendants, shalt be 1ssued for each
defendant to be served

(b) Issuance. Upon or after filing the complaint, the plaintiff
may present a summons to the clerk for signature and
seal Ifthe summons 15 properly completed, the clerk
must sign, seal, and 1ssue 1t to the plamtiff for service on
the defendant A summons — or a copy of a summons
that 1s addressed to multiple defendants — must be 1ssued
for each defendant to be served

(¢) Service with Complaint; by Whom Made

(1} A summons shall be served together wath a
copy of the comptaint The plaintiff 1s responsible for
service of a summens and complamt within the time
allowed under subdivisien (m) and shalt furnish the
person effecting service with the necessary copies of the
summons and complaint

(2) Service may be effected by any person who 13
not a party and who 1s at least 18 years of age At the
request of the plamntiff, however, the court may direct
that service be effected by a United States marshal,
deputy United States marshal, or other person or officer
speciatly appoinied by the court for that purpose  Such
an appomntment must be made when the plamtiff 1s
authorized to proceed tn forma pauperns pursuant to
28 U S C & 1915 or1s authorized to proceed as a
seaman under 28 US C § 1916

(c) Service

(1) fn General. A summons must be served with a copy
of the complaint  The plamtiff1s responsible for
having the surnmons and complaint served within
the time allowed by Rule 4(m) and must furnish the
necessary copies to the person who makes service

(2} By Whoem. Any person who 1s at least 18 years old
and not a party may serve a summons and complamt

(3) By a Marshal or Someone Specially Appointed.
At the plaintiff's request, the court may direct that
service be made by a United States marshal or
deputy marshal or by a person specially appointed
by the court The court must so direct 1f the plaintiff
15 authorized to proceed 1 forma pauperis under
28USC §19150rasaseamanunder 28 US C
§1916

May 23, 2003
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FEDERAL RULES OF CIVIL PROCEDURE

(d) Waiver of Service; Duty to Save Costs of
Service; Request to Waive.

(d) Waiving Service.

(1) Reguesting a Waiver. An individual, corporation, or

{1} A defendant who watves service of a
summons does not thereby waive any objection to the
venue or to the jurisdiction of the court over the person
of the defendant

(2) An individual, corporation, or association that
1s subject to service under subdivision {e), (), or (h} and
that recerves notice of an action i the manner provided
in this paragraph has a duty to avoid unnecessary costs
of serving the summons To avoid costs, the plaintiff
may notify such a defendant of the commencement of
the action and request that the defendant waive service
of a summons The notice and request

(A} shall be in wnting and shall be
addressed durectly to the defendant, 1f an
individual, or else to an officer or managing
or general agent (or other agent authonzed
by appointment or law to recerve service of
process) of a defendant subject to service under
subdivision (h),

(B) shall be dispatched through first-class
mail or other reliable means,

(C) shall be accompanied by & copy of the
complaint and shall \dentify the court in which 1t
has been filed,

(D) shall inform the defendant, by means of

a text prescribed m an official form promulgated
pursuant to Rule 84, of the consequences of
comphance and of a farlure to comply with the
request,

{(E) shall set forth the date on which the
request is sent,

{(F) shall allow the defendant a reasonable
tume to return the waiver, which shall be at least 30
days from the date on which the request 1s sent, or
60 days from that date 1f the defendant 15 addressed
outside any judicial district of the United States,
and

(G) shall provide the defendant wath an
extra copy of the notice and request, as well asa
prepard means of compliance tn writing

If a defendant located within the Umted States fails to
comply with a request for wairver made by a plamtiff
located within the United States, the court shall rmpose
the costs subsequently incurred n effecting service on
the defendant unless good cause for the failure be
shown.

association that 1s subyect to service under Rule 4(e),
(f), or (h) has a duty to avoid unnecessary costs of
serving the summons To avoid costs, the plamntiff
may notify such a defendant that an action has been
commenced and request that the defendant waive
service of a summons The notice and request must

(A} be in wnting and be addressed
(i) to the mdividual defendant, or

(i) for a defendant subject to service under
Rule 4(h), to an officer, a managing or
general agent, or any other agent
authorized by appointment or by law
to receive service of process,

{B) name the court where the complaint has been
filed and be accompanted by a copy of the
complamt, two copies of a warver form, and
a prepaid means for returning the form,

{C) mform the defendant, using text prescribed n
an official form promulgated under Rule 84, of
the consequences of waiving and not waiving
service,

(D) state the date when the request 1s sent,

(E) give the defendant a reasonable time of at least
30 days after the request was sent — or at least
60 days 1f the defendant 15 addressed outside
any judicial district of the United Statest’ — to
return the waiver, and

(F) be sent by first-class mail or other reliable
means

(2) Failure To Waive. If a defendant located within
the Umted States fails, without good cause, to
sign and retum a waiver requested by a plamntiff
located within the United States, the court must
mmpose on the defendant the costs fater wcurred 1n
making service, together with the costs, including
a reasonable attorney's fee, of any motion required
to collect these service costs

The Style Subcommuttee would prefer to say “or at least 60 days 1f sent to the defendant outside any judicial distriet of the Umited

States ™

Restyled Rules 1 through 15 — with global issue proposals
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FEDERAL RULES OF CIVIL PROCEDURE

(3) A defendant that, before being served with
process, tumely returns a waiver so requested 15 not
required to serve an answer to the complaint until 60
days afler the date on which the request for waiver
of service was sent, or 90 days after that date 1f the
defendant was addressed outside any judicial distniet
of the United States

(4) When the plaintiff files a warver of service
with the court, the action shall proceed, except as
provided i paragraph (3), as 1f a summons and
complaint had been served at the time of filing the
warver, and no proof of service shall be required

(5) The costs to be imposed on a defendant under
paragraph (2) for faiture to comply with a request to
watve service of a summons shall include the costs
subsequently incurred 1n effecting service under
subdivision (e), (f), or (h), together with the costs,
mcluding a reasonablec attorney’s fee, of any motion
required to collect the costs of service

(3) Twme To Answer After a Waiver. A defendant that,
before being served with process, timely retums a
walver need not serve an answer to the complamt
until 60 days after the date when the reguest was sent
— or untit 90 days after it was sent 1f the defendant
was addressed outside any judicial district of the
United States 2’

(4) Results of Filing a Warver. When the plaimntiff
files a warver, proof of service 15 not required and,
except as provided in Rule 4(d)(3}, thesc rules apply
as 1f a summons and complaint had been served at
the time of filing the waiver

(5) Jurisdiction and Venue Not Wawved. Waving
service of a summons does not waive any objection
to personal junisdiction or to venue

(e} Service Upon Individuals Within a Judicial
District of the United States. Unless otherwise provided by
federal law, service upon an individual from whom a waiver
has not been obtained and filed, other than an infant or an
mecompetent person, may be effected i any judicial district of
the United States

(1) pursuant to the law of the state in which the
district court is located, or in which service 1s effected,
for the service of a summons upon the defendant 1n an
action brought 1n the courts of general junsdi:ction of the
State, or

(2) by dehvering a copy of the summons and of
the complaint to the individual personally or by leaving
coptes thereof at the individual's dwelhing house or
usual place of abode with some person of suitable age
and discretion then residing theremn or by delivening a
copy of the summens and of the complaint to an agent
authortzed by appointment or by law to receive service
of process

(e} Serving an Individual Within 4 Judicial District of the

United States. Unless federal law provides otherwise,
an mdividual — other than a minor, an competent
person, or a person whose waiver of service has been filed
— may be served i a judicial district of the United States
by

(1) following state law for serving a summons n an
action brought 1n courts of general jurisdiction of
the state where the district court is located or
where service 1s made, or

(2) doing any of the following

{A) delivering a copy of the summons and of the
complaint to the individual personally,

(B) leaving a copy of each at the individual's
dwelling or usual place of abode with someone
of suitable age and discretion who resides there,
or

(€) delivering a copy of each to an agent authonzed
by appointment or by law to receive service of
process

2 The Style Subcommuttee would prefer to say “until 90 days after 1t was sent to the defendant outside any judicial disinet of the

United States ™

May 23, 2003
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() Service Upon Individuals in a Foreign Country.
Unless otherwise provided by federal law, service upon an
mdividual from whom a waiver has not been obtained and
filed, other than an infant or an smcompetent person, may be
effected m a place not witlun any judicyal district of the
Untited States

(1) by any internationally agreed means
reasonably calculated to give notice, such as those
means authonzed by the Hague Convention on the
Service Abroad of Judicial and Extrajudicial
Documents, or

(2) if there 15 no internationally agreed means of
service ot the applicable international agreement allows
other means of service, provided that service 15
reasonably calculated to give notice

(A) 1nthe manner prescribed by the law of
the foreign country for service m that country 1n an
action 1n any of its courts of general jurisdiction, or

(B) as directed by the foreign authority in
response to a letter rogatory or letter of request, or

{C) unless prohibited by the law of the
foreign country, by

(i} debvery to the individual
personally of a copy of the summons and the
corplaint, or

(ii) any form of mail requiring a sighed
receipt, to be addressed and dispatched by the
clerk of the court to the party to be served, or

{3) by other means not prohibited by international
agreement as may be directed by the court

(f) Serving an Individual in a Foreign Country. Unless
federal law provides otherwise, an individual — other
than a minor, an icompetent person, or a person whose
waiver of service has been filed — may be served at a
place not within any juchcial district of the Unsted States

(1} by any mternationally agreed means of service that 15
reasonably calculated to give notice, such as those
authonized by the Hague Convention on the Service
Abroad of Judicial and Extrajudicial Documents,

(2) iftherc 1s no internationally agreed means of service
or if an international agreement allows other means
of service, by a method that 1s reasonably calculated
to give notice

(A) as prescnibed by the foreign country's law for
service 1n that country 1n an action 1n its courts
of general jurisdiction,

(B) as the foreign authonty directs 1n response to a
letter rogatory or letter of request, or

(C) unless prohubited by the foreign country's law,
by
(i) delivering a copy of the summens and

of the complaint to the individual
personally, or

(i) using any form of mail requiring a signed
receipt, addressed and sent by the clerk to
the wmdividual, or

(3) by other means not prolubited by international
agreement, as the court directs

(g} Service Upon Infants and Incompetent Persons.
Service upon an infant or an incompetent person n a judicial
district of the Umited States shall be effected mn the manner
prescribed by the law of the state in which the service 1s made
for the service of surnmons or other like process upon any
such defendant 1n an action brought n the courts of general
Junisdiction of that state  Service upon an infant or an
incompetent person m a place not within any judicial
district of the United States shall be effected in the manner
prescnibed by paragraph (2)(A) or (2)(B) of subdivision (f)
or by such means as the court may direct

(g) Serving a Minor or an Incompetent Person. A minor
or an incompetent person 1n a judicial district of the
Unuted States must be served by following state faw for
service of summons or like process on such a defendant
1n an action brought 1n the courts of general junsdiction
of the state where service 1s made A minor or an
mcempetent person 1n a place not within any judicial
district of the Unuted States must be served in the manner
prescribed by Rule 4(f)(2)A), (£(2)(B), or (£)(3)

Restyled Rules 1 through 15 — with global 1ssue proposals
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(h) Service Upon Corporations and Associations.
Unless otherwise provided by federal law, service upon a
domestic or foreign corporation or upon a partnership or
other unincorporated association that 15 subject to suit under
a common name, and from winch a waiver of service has not
been obtained and filed, shall be effected

(1) 1n ajudicial district of the Umted States in the
manner prescribed for individuals by subdivision (e)}(1),
or by delivering a copy of the summons and of the
complaint to an officer, a managing or general agent, or
to any other agent authornized by appomtment or by law
to recerve service of process and, 1f the agent is one
authornized by statute to receive service and the statute
50 requires, by also mailing a copy to the defendant, or

(2) 1n a place not within any judicial distriet of
the United States in any manner prescribed for
mdividuals by subdivision {f) except personal dehvery
as provided 1n paragraph (2)(C)(1) thereof

(h} Serving a Corporation, Partnership, or Association.
Unless federal law provides otherwise or the defendant’s
waiver of service has been filed, a domestic or foreign
corporabion, or a partiership or other umincorporated
association that 15 subject to suit under a common name,
must be served

{1} 1najudicial district of the United States

{A) 1n the manner prescribed by Rule 4(e)(1) for
serving an ndividual, or

(B) by delivering a copy of the summons and of
the complaint to an officer, a managing or
general agent, or any other agent authonized
by appomtment or by law to receive service
of process and — 1f the agent 1s one authonzed
by statute and the statute so requires — by also
mailing a copy of each to the defendant, or

(2) at a place not within any judicial district of the
Unuted States, 1n any manner prescribed by Rule 4(f)
for serving an mndividual, except personal dehivery
under Rule 4(fH2XC)(1)

May 23, 2003
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FEDERAL RULES OF CIVIL PROGCEDURE 9

(i) Serving the United States and Its Agencies,
Corporations, Officers, or Employees.

(1) Serving the Umted States, Its Agencies,
Corporations, Officers, or Employees.

(1) Service upon the Umted States shall be
effected

(A) bydelivering a copy of the summons
and of the complaint to the United States attorney
for the district 1 which the action 1s brought or
to an assistant United States attorney or clerical
employee designated by the United States attorney
n a writing filed with the clerk of the court or
by sending a copy of the summons and of the
complaint by registered or certified mail addressed
to the civil process clerk at the office of the Umted
States attorney and

(B) by also sending a copy of the summons
and of the complaint by registered or certified mail
to the Attormey General of the United States at
Washington, District of Columbia, and

(C) 1n any action attacking the vahidity of
an order of an officer or agency of the United
States not made a party, by also sending a copy of
the summons and of the complaint by registered or
certified mail to the officer or agency

(2) (A) Service on an agency or corporalion

of the United States, or an officer or employee of
the United States sued only mn an official capacity,
18 effected by serving the United States in the
manner prescribed by Rule 4(1)(1) and by also
sending a copy of the summons and complaint by
registered or certified mail to the officer, employee,
agency, or corporation

(B) Service on an officer or employee of
the United States sued 1n an individual capacity for
acts or OMISSIONS OcCUITINg 1n connection with the
petformance of duties on behalf of the Un:ted
States — whether or not the officer or employee 15
sued also 1n an official capacity — 1s effected by
serving the United States 1n the manner prescribed
by Rule 4(1)(1) and by serving the officer or
employee m the manner prescribed by Rule 4{e),

(B, or (g)

(3) The court shall allow a reasonable tume to
serve process under Rule 4(1) for the purpose of curing
the failure to serve

(A) all persons requred to be served 1n an
action govermed by Rule 4(:){2}A), if the plaintiff
has served either the United States attorney or the
Attorney General of the Unued States, or

(B} the United States 1n an action governed
by Rule 4(1}(2)(B), if the plamntff has served an
officer or employee of the United States sued n
an individual capacity

(1) United States. To serve the Umted States, a party
must

(A) (i) deliver a copy of the suimnmens and of the
complant to the Umited States attomey for
the district where the action 1s brought —
or to an assistant Unmited States attorney or
clencal employee whom the Umited States
attorney designates in a wnting filed with
the court clerk —or

(1i) send a copy of the summons and of the
complaint by registered or certified mail to
the civil-process clerk at the United States
attorney's office,

(B) send a copy of each by registered or certified
mail to the Attorney General of the United
States at Washington, D C, and

(C) 1fthe action challenges an order of a nonparty
agency or officer of the United States, send a
copy of each by registered or certified mail to
the agency or officer

(2) Agency; Corporanon; Officer or Employee Sued
in an Officral Capacity. To serve an agency or
corporation of the United States, or an officer or
employee of the United States sued only in an
official capacity, a party must serve the United States
and also send a copy of the summons and of the
complaint by registered or certified mail to the
agency, corporation, officer, or employee

(3} Officer or Employee Sued Individually. To serve
an officer or employee of the United States sued n
an mdividual capacity for acts or omssions
occurring 1 connection with duties performed on
behalf of the United States (whether or not the
officer or employee 15 also sued 1 an official
capacity), a party must serve the Umted States and
also serve the officer or employee under Rule 4(e),

(f). or (g)

(4) Extending Time. The court must allow a party a
reasonable time to cure 1ts failure o

(A) serve a person required to be served under Rule
4(1}(2), 1f the party has served either the Umted
States attorney or the Attorney General of the
Unasted States, or

(B) serve the Unsted States under Rule 4(1)(3), 1f the
party has served an officer or employee of the
United States sued m an individual capacity

Restyled Rules 1 through 15 — with global issue proposals
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(i) Service Upon Foreign, State, or Local

Governments.

(1) Service upon a foreign state or a political
subdivision, agency, or mstrumentality thereof shall be
effected pursuant 1o 28 U S C § 1608

(2) Service upon a state, mumcipal corporation,
or other governmental organization subject to suit shalt
be effected by delivering a copy of the summons and of
the complaint to 1ts chief executive officer or by serving
the summons and complawnt in the manner prescribed by
the law of that state for the service of summons or other
like process upon any such defendant

(j) Serving a Foreign, State, or Local Government.

(1} Foregn State. A foreign state or its political

subdivision, ageney, or instrumentality must be
served 1 accordance with 28 U 8 C § 1608

(2} State or Local Government. A state, a municipal

corporation, or any other state-created governmental
organization that 1s subject to suit must be served by

(A) delivering a copy of the summons and of
the complamt to 1ts chief executive officer, or

(B) serving a copy of each in the manner prescribed
by that state’s law for serving a summeons or like
process on such a defendant

(k) Territorial Limits of Effective Service.

(1) Service of a summens or filing a waiver of
service 15 effective to establish junisdiction aver the
person of a defendant

(A} who could be subjected to the
jurisdiction of a court of general yurisdiction in the
state in which the district court is located, or

(B) who 13 a party jomned under Rule 14 or
Rule 19 and 1s served at a place within a judicial
district of the United States and not more than 100
miles from the place from which the summons
1SSues, or

(C) who s subject to the federal
mterpleader jurisdiction under 28 U S C § 1335,
or

(D) when authonized by a statute of the
United States

{2) Ifthe exercise of jurisdiction 1s consistent
with the Constitution and laws of the United States,
serving a summaons or filing a waiver of service s also
effective, with respect to claims anising under federal
law, to establish personal yunscdiction over the persen
of any defendant who 1s not subject to the junsdiction
of the courts of general junisdiction of any state

(k) Territorial Limits of Effective Service.

1

2)

In General. Serving a summons or filing a watver
of service establishes personal jurisdiction over a
defendant

(A) who 15 subject to the jurisdiction of a court of
general junisdiction 1n the state where the
district court 15 located

(B) who 1s a party joined under Rule 14 or Rule 19
and 1s served at a place within a judicial distnict
of the Un:ted States and not more than 100
miles from the place where the summons was
1ssued,

©)

who 1s subject to federal interpleader

Jurisdiction under 28 U S C § 1335, or

(D) when authonzed by a Bmted-States federal
statute

Federal Claum Outside State-Court Personal
Jurisdiction. 'With respect to a claim that anses
under federal law, serving a summons or filmg a
waiver of service establishes personal junsdiction
over a defendant 1f

(A) the defendant 15 not subject to jurisdiction in
any state’s courts of general junisdiction, and

(B) exercising jurisdiction 1s consistent with federal
law the Bnited-States-Constitutionand-tavws

May 23, 2003
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11

Feasible.

(1) Tfa statute of the United States so provides,
the court may assert junisdiction over property Notice
to claimants of the property shall then be sent in the
manner provided by the statute or by service of a
summons under this rule

{2) Upon a showing that personal junsdiction
over a defendant cannot, 1n the district where the action
15 brought, be obtained with reasonable efforts by
service of summons tn any manner authorized by this
rule, the court may assert junisdiction over any of the
defendant's assets found within the district by seizing
the assets under the circumsiances and 1n the manner
provided by the law of the state in which the district
court is located

(1 Proof of Service. If service 1s not waived, the () Proving Service.
person effecting service shall make proof thereof to the count (1) Affidavit Required. Unless service 1s warved, proof
If service 15 made by a person other than a United States
of service must be made to the court Except for
marshal or deputy Unrted States marshal, the person shall hal or deput
make affidavit therecof Proof of service 1n a place not within service by a United States marsha m,r eputy
any judicial district of the Unuted States shall, 1f effected marshal, proof must be by the server's affidavit
under paragraph (1) of subdivision (f), be made pursuant to (2} Service Outside the United States. Service not
the applicable treaty or convention, and shall, 1f effected within any judicial district of the Umited States
under paragraph (2) or (3) thereof, include a recept signed by must be proved as follows
the addressee or other evidence of delivery to the addressee
satisfactory to the court Faiture to maker]))rroof of service (A) 1f made under Rule 4(f)(1), as provided in the
does not affect the validity of the service The court may applicable treaty or convention, or
allow proof of service to be amended (B) 1f made under Rule 4(f)(2) or (f}(3), by a receipt
stgned by the addressee, or by other evidence
satisfying the court that the summeons and
complaint were delivered to the addressce
(3) Validity of Service. Failure to prove service does
not affect the validity of service  The court may
allow proof of service to be amended
(m) Time Limit for Service. Ifservice of the {m) Time Limit for Service. If a defendant 1s not served
summons and complaint 1s not made upen a defendant within within 120 days after the complaint 1s filed, the court —
120 days after the filing of the complaint, the court, upon on motion or on 1ts own after notice to the plasntiff —
maotion or on its own initiative after notice to the plamnft, must dismuss the action without prejudice agamnst
shall disrmss the action without prejudice as to that defendant that defendant or direct that service be made within a
or chrect that service be effected withun a specified time, specified time  But if the plaintiff shows good cause
provided that 1f the plamntiff shows good cause for the failure, for the failure, the court must extend the time for service
the court shall extend the time for service for an appropriate for an appropnate period This subdivision does not
period This subdivision does not apply to service in a apply to service 1n a foreign country under Rule 4(f) or
foretgn country pursuant to subdivision (f} or ())(1) 4(0) 1)
(n) Seizure of Property; Service of Summons Not (n) Asserting Jurisdiction over Property or Assets.

(1) Federal Law. The court may assert jurisdiction
over property 1f authorized by a United-States
federal statute Notice to claimants of the property
must be given 1n the manner specified by the statute
or by serving a summons under this rule

(2} Stare Law. Upon a showing that personal
Junisdiction over a defendant cannot, m the district
where the action 1s brought, be obtained with
reasonable efforts by serving a summons under
this rule, the court may assert junsdiction over
the defendant's assets found within the district
Jurisdiction 15 acquired by seizing the assets under
the crrcumstances and 1 the manner provided by
statetaw-in-that-district the law of the state where
the district court 1s located.
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COMMITTEE NOTE

The language of Rule 4 has been amended as part of the general restyling of the Civil
Rules to make them more easily understood and to make style and terminology consistent
throughout the rules. These changes arc mtended to be stylistic only

Rule 4(d)(1)(B) corrects an inadvertent error in former Rule 4(d)(2)(G). The defendant
needs two copies of the waiver form, not an extra copy of the notice and request.

Rule 4(g) changes “infant” to “minor.” “Infant” in the present rule means “minor.”
Modern word usage suggests that “minor” will better maintain the intended meaning. The same
change from “infant” to “minor” is made throughout the rules. In addition, subdivision (f)(3) is
added to the description of methods of service that the court may order, the addition ensures the
cvident intent that the court not order service by means prohibited by international agreement.

Rule 4(1)}(4) corrects a mislcading reference to “the plaintiff” in former Rule 4(i)(3). A
party other than a plaintiff may need a reasonable time to effect service Rule 4(1)(4) properly
COVCIS any party

Former Rule 4(j)}(2) refers to service upon an “other governmental organization subject
to suit.” This is changed to “any other state-created governmental organization that is subject
to suit.” The change entrenches the meaning indicated by the caption (““Serving a Foreign, State,
or Local Government™), and the invocation of state law. It excludes any risk that this rule might
be read to govern service on a federal agency, or other entities not created by state law

May 23, 2003 Restyled Rules T through 15



FEDERAL RULES OF CIVIL PROCEDURE 13
Ruie 4.1. Service of Other Process Rule 4.1. Serving Other Process

{a) Generally. Process other than a summons as {a) In General. Process -— other than a summons under
provided 1n Rule 4 or subpoena as provided in Rule 45 shall Rule 4 or a subpoena under Rule 45 — must be served by
be served by a United States marshal, a deputy United States a United States marshal or deputy marshal or by a person
marshal, or a person specially appointed for that purpose, specially appointed for that purpose It may be served
who shall make proof of service as provided 1n Rule 4(1) anywhere withan the ternitorial limits of the state where
The process may be served anywhere within the termtorial the district court is located and, 1f authonized by a
himits of the state in which the district court is located, and, Hhrited States federal statute, beyond those lumts Proof
when authorized by a statute of the United States, beyond of service must be made under Rule 4(1)
the territonal limits of that state

{b) Enforcement of Orders: Commitment for Civil (b) Enforcing Orders: Committing for Civil Contempt.
Contempt. An order of civil commitment of a person held to An order commtting a person for crvil contempt of a
be 1n contempt of a decree or injunction 1ssued to enforce the decree or injunction 1ssued to enforce Hnited-States
laws of the United States may be served and enforced 1n any federal law may be served and enforced in any distnct
district  Other orders in civil contempt proceedings shall be Any other order m a civil-contemnpt proceeding may be
served 1n the state in which the court :ssuing the order to be served only 1n the state where the 1ssung court 1s located
enforced 1s located or elsewhere within the Umited States 1f or elsewhere in the United States at a location withan 100
not more than 100 miles from the place at which the order to miles from the place where the order was issued
be enforced was 1ssued

COMMITTEE NOTE

The language of Rule 4.1 has been amended as part of the general restyling of the Civil
Rules to make them more easily understood and to make style and termunology consistent
throughout the rules These changes are intended to be stylistic only

Restyled Rules 1 through 15 — with global issue proposals

March 23, 2004




14

FEDERAL RULES OF CIVIiL PROCEDURE

Rule 5. Serving and Filing Pleadings
and Other Papers

Rule 5. Serving and Filing Pleadings
and Other Papers

(a) Service: When Required. Except as otherwise
provided in these rules, every order required by its terms to
be served, every pleading subsequent to the origimal
complamt unless the court otherwise orders because of
numerous defendants. every paper relating to discovery
required to be served upon a party unless the court otherwise
orders, every written motion other than one which may be
heard ex parte, and cvery wnitten notice, appearance, demand,
offer of judgment, designation of record on appeal, and
similar paper shall be served upon cach of the parties No
service necd be made on parties in default for failure to
appear except that pleadings asserting new or additional
claims for relief agamst them shall be served upon them in
the manner provided for service of summons n Rule 4

In an action begun by se1rure of property, m which
no person need be or 13 named as defendant, any service
required to be made prior to the filing of an answer, claim,
or appearance shall be made upon the person having custody
or possession of the property at the time of 1ts seizure

(a) Service: When Required.

(1) In General. Except as these rules provide otherwise,
each of the following papers must be served on every

party

(A} an order stating that service 1s required,

(B) apleading filed after the onginal complaint,
unless the court orders otherwise under Rule
5(c) because there are numerous defendants,

(C) a discovery paper required to be served on a
party, unless the court orders otherwse,

(D) awrtten motion, cxcept one that may be heard
ex parte, and

(E) awmtten notice, appearance, demand, or offer
of judgment, or any similar paper

(2) Ifa Party Fails to Appear. No service 1s required
on a party who 1s 1n default for failing to appear
But a pleading that asserts a new claim for rehef
against such a party must be served on that party
under Rule 4

(3) Seizing Property. If an action 15 begun by seizing
property and no person 15 or need be named as a
defendant, service — 1f required before the filing of
an answer, claim, or appearance — must be made on
the person who had custody or possession of the
property at the time of se1zure

May 23, 2003
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(b) Making Service.

(1) Service under Rules 5(a) and 77(d) on a party
represented by an attorney 1s made on the attorney
unless the court orders service on the party

(2) Service under Rule 5(a) 15 made by

(A) Delivering a copy to the person served
by

(i) handing 1t to the person,

(i1} leaving 1t at the persen’s office
with a clerk or other person 1n charge, or 1f no
one 15 1n charge leaving 1t 1n a conspicuous
place m the office, or

(1ii} 1f the person has no office or the
office 1s closed, leaving 1t at the person’s
dwelling house or usual place of abode with
someone of suitable age and discretion
residing there

(B} Mailing a copy to the last known
address of the person served Service by mail 1s
complete on mailing

{(C) Ifthe person served has no known
address, leaving a copy with the clerk of the court

(D) Delivenng a copy by any other means,
mcluding electronic means, consented to 1n writing
by the person served  Service by electronic means
1s complete on transmission, service by other
consented means 15 complete when the person
making service delivers the copy to the agency
designated to make delivery If authonzed by
local rule, a party may make service under this
subparagraph (D) through the court’s transmission
facilinies

(3) Service by electronic means under Rule
3(b)(2)(D) 1s not effective 1f the party making service
learns that the attempted service did not reach the
person to be served

(b} Service: How Made.

(1) Serving an Attorney. 1f a party 1s represented by an
attorney, service under this rule must be made on
the attorney unless the court orders service on
the party

(2) Service in General, A paper 1s served under this
rule by

{A) handing 1t to the person,
(B) leaving it

(i) at the person’'s office with a clerk or other
person n charge or, 1f no one 1s 1 charge,
1n a conspicuous place 1n the office, or

(i) 1 the person has no office or the office 15
closed, at the person's dwelling or usual
place of abode with someone of suitable
age and discretion who resides there,

(C) mailing 1t to the person’s last known address —
m which event service 15 complete upon
mailing,

(D) leaving 1t with the court clerk 1f the person’s
address 1s unknown,

(E)} sending it by efectronic means 1if the person
consented 1n writing — m which event service
1s complete upeon transmmssion, but 1s not
effective 1f the serving party learns that 1t did
not reach the person to be served, or

(F) delivering 1t by any other means that the person
consenied 1o i writing — i which event
service 18 complete when the person making
service delivers 1t to the agency designated to
make delivery

(3) Using Court Fucduies. 1f a local rule so authornizes,
a party may use the court’s transnussion factiities to
make service under Rule 5(b){2{E)

Restyled Rules 1 through 15 — with global issue proposals
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(¢) Same: Numerous Defendants. In any action
which there are unusually large numbers of defendants, the
court, upon motion or of its own initiative, may order that
service of the pleadings of the defendants and replies thereto
need not be made as between the defendants and that any
cross-claim, counterclaim, or matter conshituting an
avoldance or affirmative defense contamed therewn shall be
deemed to be denied or aveided by all other partics and that
the filing of any such pleading and service thereef upon the
plamtiff constitutes due notice of it to the parties A copy of
every such order shall be served upon the partics in such
manner and form as the court directs

(¢} Serving Numerous Defendants.

(1) In General. If an action mnvolves an unusually large
number of defendants, the court may, on_metion or
on 1ts own, order that

{A) defendants' pleadings and replies to them need
not be served on other defendants,

any crossclaim, counterclaim, avoidance, or
affimmative defense in those pleadings and
replies to them will be treated as denied or
avoided by all other parties, and

(B)

(C) the filing of any such pleading and service on
the plamtiff or piaintiffs constitutes due notice

of the pleading to all parties

(2) Noetifying Parties. A copy of every such order must
be served on the parties as the court directs

(d) Filing; Certificate of Service. All papers after the
complamnt required to be served upon a party, together with
a certificate of service, must be filed with the court within
a reasonable time after service, but disclosures under
Rule 26{a)(1) or (2) and the following discovery requests
and responses must not be filed until they are used 1in
the proceeding or the court orders filing (1) depositions,
(11) interrogatories, (111} requests for documents or to
permit entry upon {and, and (1v) requests for admission

{e)} Filing With the Court Defined. The filing of
papers with the court as required by these rules shall be made
by filing them with the clerk of court, except that the judge
may permit the papers to be filed with the judge, i which
event the judge shall note thereon the filing date and
forthwith transmit them to the office of the clerk A court
may by local rule permut papers to be filed, signed, or verified
by electronic means that are consistent with techmcal
standards, 1f any, that the Judicial Conference of the Umted
States establishes A paper filed by electromic means 1n
compliance with a local rule constitutes a written paper for
the purpose of applymng these rules The clerk shall not
refuse to accept for filing any paper presented for that
purpose solely because 1t 1s not presented in proper form as
required by these rules or any local rules or practices

(d) Filing.

(1} Required Filings; Certificate of Service. A party
must, within a reasonable time after service, file
any paper after the complaint that 1s required to be
served, and must include a certificate of service
But disclosures under Rule 26(a){1) or (2) and the
following discovery requests and responses must
not be filed untal they are used 1n the proceeding or
the court orders filmg depositions, interrogatories,
requests for documents or to permut entry onto
land, and requests for admission

How Made—In General, A paper is filed by
delivening st

2)

{A) to the court! clerk, or

(B} toajudge who agrees to accept it for filing,
and who must then note the filing date on the
paper and promptly send it to the clerk

(3) Electronee Filing, Signing, or Verification. A court
may, by local rule, perrmit papers to be filed, signed,
or verified by electronic means that are consistent
with any technical standards established by the
Judicial Conference of the United States A paper
filed by electronic means m compliance with a local
rule 1s a wntten paper for purposes of these rules

(4) Acceptance by Clerk. The clerk must not refuse to
accept a paper presented for filing solely because 1t 15
not 1 the form prescribed by these rules or by a local
rule or practice

1

The Style Subcormmitiee does not belicve that “court” 1s needed to clanfy the meaning of “clerk™ m this context

May 23, 2003
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COMMITTEE NOTE

The language of Rule 5 has been amended as part of the general restyling of the Civil
Rules to make them morc casily understood and to make style and termmology consistent
throughout the rules. These changes are intended to be stylistic only

Rule 5(a}(1)(E) omits the former reference to a designation of record on appeal
Appellate Rule 10 is a self-contained provision for the record on appeal, and provides for service

Former Rule 5(b)}(2)(D) literally provided that a local rule may authorize use of the
court’s transmission facilities to make service by non-electronic means agreed to by the parties.
That was not intended Rule 5(b)(3) restores the intended meaning — court transmission
facilities can be used only for service by electronic mcans.

Rule 5(d)(2)(B} provides that “a” judge may accept a paper for filing, replacing the
reference 1 former Rule 5(e) to “the” judge. Some courts do not assign a designated judge to
each case, and it may be important to have another judge accept a paper for filing even when a
case is on the mdividual docket of a particular judge. The ministerial acts of accepting the paper,
noting the time, and transmitting the paper to the court clerk do not interfere with the assigned
Judge’s authority over the action.

Restyled Rules I through 15 — with global issue proposals March 23, 2004
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Rule 6. Time

Rule 6. Computing and Extending Time

(a) Computation. In computing any penocd of time
prescribed or allowed by these rules, by the local rules of any
chstrict court, by order of court, or by any apphcable statute,
the day of the act, event, or default from which the designated
pertod of time begins to run shall not be included The last
day of the period so computed shall be included, unless 1t 1s a
Saturday, a Sunday, or a legal holiday, or, when the act to be
done 15 the filing of a paper 1 court, a day on which weather
or other conditions have made the office of the clerk of the
distnct court inaccessible, in which event the pened runs
unti] the end of the next day which 1s not one of the
aforementioned days When the period of time prescribed
or allowed 15 less than 11 days, mtermedate Saturdays,
Sundays, and legal holidays shall be excluded 1n the
computation As used in this rule and 1n Rule 77(c),

“legal holiday” mcludes New Year's Day, Birthday of
Martin Luther King, Jr , Washington’s Birthday, Memoral
Day, Independence Day, Labor Day, Columbus Day,
Veterans Day, Thanksgiving Day, Christmas Day, and any
other day appointed as a holiday by the President or the
Congress of the United States, or by the state in which the
district court is held

(a} Compauting Time. The following rules apply in
computing any time period specified in these rules or in
any local rule, court order, or statute

(1) Day of the Event Excluded. Exclude the day of the
act, event, or default that begms the penod

(2) Exclusion from Brief Periods. Exclude
mtermediate Saturdays, Sundays, and legal holhidays
when the period 1s less than 11 days

(3) Last Day. Include the last day of the period unless 1t
15 a Saturday, Sunday, legal holiday, or — 1f the act
to be done 1s filing a paper 1n court — a day on
which weather or other conditions make the clerk's
office inaccessible When the last day 15 excluded,
the period runs unt1! the end of the next day that 1s
not a Saturday, Sunday, legal holiday, or day when
the clerk’s office 1s itnaccessible

(4) “Legal Holiday"” Defined. As used in these rules,
“legal hohday” means

(A) the day sct aside by statute for observing
New Year's Day, Martin Luther King Jr's
Birthday, Washington's Birthday, Memonal
Day, Independence Day, Labor Day, Columbus
Day, Veterans' Day, Thanksgiving Day, or
Christmas Day, and

(B) any other day declared a holiday by the
President, Congress, or the state where
the district court is located

(b) Enlargement, When by these rules or by a notice
given thereunder or by order of court an act 18 required or
allowed to be done at or within a specified time, the court for
cause shown may at any time in its diserction (1) with or
without metion or notice order the penied enlarged 1f request
therefor 1s made before the expiration of the period originally
prescnbed or as extended by a previous order, or (2) upon
motion made after the expiration of the specified period
permut the act to be done where the fatlure to act was the
result of excusable neglect, but it may not extend the tune for
taking any action under Rules 50(b) and {c}(2), 52(b}, 59(b),
(d) and (e}, and 60(b}, except to the extent and under the
conditions stated i them

{b) Extending Time.

(1) In General. When an act may or must be done
withm a specified tume, the court initsdiseretion
may for good cause extend the time

(A} wath or without motion or notice 1f the court
acts, or 1f a request 15 made, before the original
time or 1ts extension expires, or

(B} on motion made after the tune has expired 1f the
party failed to act because of excusable neglect

(2) Exceptions. A court may not extend the time for
acting under Rules 50(b) and (c)(2), 52(b), 5%(b),
(d), and (e), and 60(b), except as those rules permt

(c) [Rescinded].

May 23, 2003
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(d) For Motions—Affidavits. A wrnitten motion, other
than one which may be heard ex parte, and notice of the
hearing thereof shall be served not later than 5 days before
the time specified for the hearing, unless a different period 15
fixed by these rules or by order of the court Such an order
may for cause shown be made on ex parte application
When a motion 1s supported by affidavit, the affidavit shall
be served with the motion, and, except as otherwise provided
in Rule 59(c), opposing affidavits may be served not later
than 1 day before the hearing, unless the court permits them
to be served at some other ime

(¢) Motions, Notices of Hearing, and Affidavits.

(1} In General. A wntten motion and notice of the
hearing must be served at least 5 days before the
time specified for the hearing, with the following
excephions

(A} when the motion may be heard ex parte,
{B) when these rules set a different perniod, or

(C) when a court order — which a party may,

for good cause, apply for ex parte — sets
a different period

(2) Supporting Affidavit. Any affidavit supporting a
motion must be served with the motion Except
as Rule 59(c) provides otherwise, any opposing
aftidavit must be served at least 1 day before the
hearing, unless the court permts service at another
time

(e) Additional Time After Service Under Rule
5(b)(2KB), (C), or (D). Whenever a party has the nght or1s
required lo do some act or take some proceedings within a
prescribed period after the service of a notice or other paper

(d) Additional Time After Certain Kinds of Service.
Whenever a party must or may act within a prescribed
pertod after service and service 1s made under Rule
5(bY(2ZHC), (D), (E), or (F), 3 days are added to the

upon the party and the notice or paper 1s served upon the period ¥
party under Rule 5(b)(2KB), (C), or (D), 3 days shall be
added to the prescribed period

COMMITTEE NOTE

The language of Rule 6 has been amended as part of the general restyling of the Civil
Rules to make them more easily understood and to make style and terminology consistent
throughout the rules. These changes are intended to be stylistic only

1

The Advisory Commnttee report to the Standing Commuttee includes a recommendation to publish a substantive revision ol the
current Rule 6(¢) If the Standing Commmtiee decides 1o publish the Rule 6(e) proposal, a decision on whether to include the
substantive revision m restyled Rule 6{d) should be made at the time when restyled Rules 1-15 are to be published
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L. PLEADINGS AND MOTIONS

Rule 7. Pleadings Allowed;

Form of Motions

TITLE lIl. PLEADINGS AND MOTIONS

Rule 7. Pleadings Allowed; Form of
Motions and Other Papers

(a) Pleadings. There shall be a complaint and an
answer, a reply to a counterclaim denominated as such, an
answer to a eross-claim, 1f the answer contams a cress-claim,
a third-party complaint, 1f a person who was not an original
party 1s summoned under the provisions of Rule 14, and a
third-party answer, 1f a thard-party complaint 1s served No
other pleading shall be allowed, except that the court may
order a reply to an answer or a third-party answer

{a) Pleadings. Only these pleadings are allowed
(1) acomplamnt,
(2) an answer to a complam,

(3) an answer to a counterclaim designated as a
counterclaum,

{4) an answer to a crossclaim,
(5) a thurd-party complamtY,
(6) an answer to a third-party complaint, and

{7y 1f the court orders, a reply to an answer or a third-
party answer

{b) Motions and Other Papers.

(1) An application to the court for an order shall
be by motion which, unless made during 2 hearing or
trial, shall be made in writing, shali state with
particularity the grounds therefor, and shall set forth the
relief or order sought The requirement of writing 1s
fulfilled 1f the motion 1s stated 1n a written notice of the
hearing of the motion

(2) The rules applicable to captions and other
matters of form of pleadings apply to all motions and
other papers provided for by these rules

(3) All motions shall be signed m accordance
with Rule 11

{b) Motions and Other Papers.

(1} In General. A request for a court order must be
made by motion The motion must

(A) be n writing unless made during a hearing or
tral,

(B} state with particulanty the grounds for seeking
the order, and

(C) state the relief sought

(2) Form. The rules govermng captions and other
matters of form m pleadings apply to motions and
other papers

(¢) Demurrers, Pleas, Etc., Abolished. Demurrers,
pleas, and exceptions for insufficiency of a pleading shall not
be used

1 The Style Subcomnuttee omitted as redundant the qualifying phrase “1f a person not an original party 1s brought in under Rule

14"

May 23, 2003

Restyled Rules | through 15




FEDERAL RULES OF CIVIL PROCEDURE 21

COMMITTEE NOTE

The language of Rule 7 has been amended as part of the general restyling of the Civil
Rules to make them more casity understood and to make style and terminology consistent
throughout the rules. These changes are intended to be stylistic only.

Former Rule 7(a) stated that “there shall be * * * an answer to a cross-claim, 1f the
answer contains a cross-claim * * *.” Former Rule 12(a)(2) provided more generally that “[a]
party served with a pleading stating a cross-claim against that party shall serve an answer thereto
* % * New Rule 7(a) corrects this inconsistency by providing for an answer to a crossclaim.

For the first time, Rule 7(a)(7) expressly authorizes the court to order a reply to a
counterclaim answer. A reply may be as useful in this setting as a reply to an answer, a third-
party answer, or a crossclaim answer

Former Rule 7(b)(1) stated that the writing requirement is fulfilled if the motion is stated
in a written notice of hearing. This statement was deleted as redundant because a single written
document can satisfy the writing requirements both for a motion and for a Rule 6(c)(1) notice.

The cross-reference to Rule 11 in former Rule 7(b)(3) is deleted as redundant. Rule 11
applies by 1ts own terms. The force and application of Rule 11 are not dimmished by the
deletion.

Former Rule 7(c) 1s deleted because it has done 1ts work. If a motion or pleading is

described as a demurrer, plea, or exception for insufficiency the court will treat the paper as if
properly captioned.

Restyled Rules 1 through 15 — with global issue proposals March 23, 2004
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Rule 7.1. Disclosure Statement Rule 7.1. Disclosure Statement
(a) Who Must File: Nongovernmental Corporate (a) Who Must File. A nongovernmental corporate party
Party. A nongovernmental corporate party to an action or must file two copies of a disclosure statement that ¥
ptr;)cecdmghm 4 dd]s:rfl_ct court musttﬁle two tcoples gfa (1) 1dentifies any parent corporation and any publicly
statement that identities any parent corporation and any held corporation owning 10% or more of 1ts stock, or
publicly held corporation that owns 10% or more of 1ts stock
or states that there 1s no such corporation (2) states that there 1s no such corporation
(b} Time for Filing; Supplemental Filing. A party (b) Time for Filing; Supplemental Filing. A party must
must (1) file the disclosure statement with 1ts first appearance,
(1) file the Rule 7 1(a) statement with 1ts first pleading, petition, motion, response, or other
appearance, pleading, petition, motion, response, or request addressed to the court, and
other request addressed to the court, and (2) promptly file a supplemental statement upon
(2) promptly file a supplemental statement upon any change n the required mformation
any change 1n the information that the statement
requ1res
COMMITTEE NOTE

The language of Rule 7.1 has been amended as part of the general restyling of the Civil
Rules to make them more easily understood and to make style and terminology consistent
throughout the rules These changes are intended to be stylistic only

In endors:ng this change, the Style Subcommttee notes that deletg *in a district court™ 1s inconsistent stylisticatly (though not
substantively) with the disclosure statement provisions of the Appellate Rules and Criminal Rules, whach specify the court The
subcommutice, however, believes that this kind of inconsistency should be permitted to assure the internal conssstency of the
Civil Rules (which otherwise assume that the forum 1s a district court)

May 23, 2003

Restyled Rules 1 through 15




FEDERAL RULES OF CIVIL PROCEDURE

23

Rule 8. General Rules of Pleading

Ruie 8. General Rules of Pleading

(a) Claims for Relief. A pleading which sets forth a
claim for relief, whether an ongmmal claim, counterclaim,
cross-claim, or third-party claim, shall contan (1) a
short and plain statement of the grounds upon which the
court's jurisdiction depends, unless the court already
has junisdiction and the claim needs no new grounds of
Jurisdiction to support 1t, {2) a short and plain statement
of the claim showing that the pleader 1s entitled to rehef, and
(3) a demand for judgment for the rehief the pleader seeks
Relief tn the alternative or of several different types may be
demanded

(a) Claims for Relief. A pleading that states a claim for
rehief — whether an original claim, a counterclaim, a
erossclaim, or a third-party claim — must contamn

(1) ashort and plain statement of the grounds for the
court’s junsdiction, unless the court already has
Jurnisdiction and the claim needs no new
jurisdictional support,

(2) ashort and plan statement of the claim showing that
the pleader 1s entitled to relief, and

(3) ademand for the relief sought, which may include
relief i the alternative or different types of relief

(b) Defenses; Form of Denials. A party shall state in
short and plain terms the party's defenses to each claim
asserted and shall admit or deny the averments upon which
the adverse party relies If a party 1s without knowledge or
information sufficient to form a belief as to the truth of an
averment, the party shall so state and this has the effect of a
denial Demials shall fairly meet the substance of the
averments dented When a pleader mtends 1n good faith to
deny only a part or a qualification of an averment, the pleader
shall specify so much of 1t as 13 true and matenal and shall
deny only the remainder Unless the pleader intends in good
faith to controvert all the averments of the preceding
pleading, the pleader may make denials as specific denials
of designated averments or paragraphs or may generally
deny all the averments except such designated averments
or paragraphs as the pleader expressly admts, but, when
the pleader does so mntend to controvert all 1ts averments,
ncluding averments of the grounds upon which the court's
Junisdiction depends, the pleader may do so by general demial
subject to the obligations set forth mm Rule 11

(b) Defenses and Demals,

(1) In General. In responding to a pleading, a party
must

{A) state mn short and plamn terms 1ts defenses to
each claim asserted agamst 1t, and

(B) admit or deny the averments” asserted aganst
1t by an opposing party

(2) Denials — Responding to the Substance. A denial
must fairly respond to the substance of the averment
denied

(3} General and Specific Denials. A party that intends
n good faith to deny all the averments of a pleading
— mncluding the jurisdictional grounds — may do so
by a general demial A party that does not mtend to
deny all the averments must either specifically deny
designated averments or generally deny all except
those specifically admitted

(4) Denping Part of an Averment. A party that intends
n good faith to deny only part of an averment must
admit the part that 18 true and deny the rest

(3) Lacking Knowledge or Information. A party that
lacks knowledge or information sufficient to form a
behef about the truth of an averment must so state,
and the statement has the effect of a denial

(6) Effect of Failing to Deny An averment — other
than one relating to the amount of damages — 15
adrmtted 1f a responsive pleading 15 required and the
averment 1s not demed  If a responstve pleading 1s
not required, an averment 1s considered demed or
avorded

1 Asaglobal comment, the Style Subcommittce would prefer to use “allegation” or “allege,” rather than “averment” or “aver.”

wherever the latter appear i the current rules

Restyled Rules 1 through 15 — with global issue proposals

March 23, 2004




24

FEDERAL RULES OF CIVIL PROCEDURE

(c) Affirmative Defenses. In pleading to a preceding
pleading, a party shall set forth affirmatively accord and
satisfaction, arbitration and award, assumption of nsk,
contributory negligence, discharge in bankruptey, duress,
estoppel, failure of consideration, fraud, illegality, mjury by
fellow servant, laches, license, payment, release, res judicata,
statute of frauds, statute of lim:tations, waiver, and any other
matter constituting an avoidance or affirmative defense
When a party has mistakenly designated a defense as a
counterclaim or a counterclaim as a defense, the court on
terms, 1f justice so requires, shall treat the pleading as 1f
there had been a proper designation

(¢) Affirmative Defenses.

(1) In General. In responding to a pleading, a party
must affirmatively state any avoidance or affirmative
defense, includmg

-

accord and satisfaction,
arbitration and award,
assumption of risk,
contrnibutory negligence,
discharge 1in bankruptcy,
duress,

estoppel,

fatlute of consideration,
fraud,

iliegality,

mjury by fellow servant,
laches,

hcense,

payment,

* release,

res Judicata,

+ statute of frauds,

« statute of limitations, and
= walver

(2) Mistaken Designation. If a party mstakenly
designates a defense as a counterclaim, or a
counterclaim as a defense, the court must, 1f justice
requires, treat the pleading as though 1t were
correctly designated, and may impose terms for
doing so

(d) Effect of Failure to Deny. Averments in a
pleading to which a responsive pleading 1s required, other
than those as to the amount of damage, are admitted when not
denied 1n the responsive pleading  Averments 1n a pleading
to which no responsive pleading 15 required or permutted shall
be taken as denied or avoided

(¢) Pleading to Be Concise and Direct; Consistency.

(1) Each averment of a pleading shall be simple,
concise, and direct  No technical forms of pleadings or
motions are required

(2) A party may set forth two or more statements
of a claim or defense altemately or hypothetically,
either mn one count or defense or m separate counts or
defenses When two or more statements are made in
the alternative and one of them 1f made independently
would be sufficient, the pleading 1s not made
msufficient by the insufficiency of one or more of the
alternative statements A party may also stale as many
separate claims or defenses as the party has regardless
of consistency and whether based on legal, equitable,
or maritime grounds All stalemnents shall be made
subject to the obligations set forth in Rule 11

(d) Pleading to Be Concise and Direct; Alternative
Statements; Inconsistency.

(1) In General. Tach averment must be simple, concise,
and direct No techmcal form 15 requured

(2) Alternative Statements of a Claim or Defense. A
party may nclude two or more statements of a claim
or defense alternatively or hypothetically, either in
a single count or defense or 1n separate ones Ifa
party makes alternative statements, the pleading 1s
sufficient if any one ol them 15 sufficient

(3) Inconsistent Claims or Defenses. A party may state
as many separate claims or defenses as 1t has,

regardless of consistency

May 23, 2003
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(f) Construction of Pleadings. All pleadings shall be (e) Construing Pleadings. Pleadings must be construed so
so construed as to do substantial justice as to do substanhal justice

COMMITTEE NOTE

The language of Rule 8 has been amended as part of the general restyling of the Civil
Rules to make them more easily understood and to make style and terminclogy consistent
throughout the rules. These changes are intended to be stylistic only.

The former Rule 8(b) and 8(¢) cross-references to Rule 11 are deleted as redundant.
Rule 11 applies by its own terms. The force and application of Rule 11 are not diminished by
the deletion,

Former Rule 8(b) required a pleader denying part of an averment to “specify so much of
1t as 15 true and material and * * * deny only the remainder ” “[A]nd material” is deleted to
avoid the implication that it is proper to deny something that the pleader believes to be true but
not material.

Deletion of former Rule 8(e)(2)’s “whether based on legal, equitable, or maritime

grounds” reflects the parallel deletions in Rule 1 and elsewhere Merger is now successfully
accomplished

Restyled Rules 1 through 15 — with global 1ssue proposals March 23, 2004
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Rule 9. Pleading Special Matters

Rule 9. Pleading Special Matters

{a) Capacity. It 15 not necessary to aver the capacity
of a party to sue or be sued or the authonty of a party to sue
or be sued 0 a representative capacity or the legal existence
of an organized association of persons that 1s made a party,
except to the extent required to show the jurisdiction of the
court When a party desires to raise an 1ssue as to the legal
ewastence of any party or the capacity of any party to sue or
be sued or the authonty of a party to sue or be sued na
representative capacity, the party desinng to raise the 1ssue
shall do so by specific negative averment, which shall include
such supporting particulars as are peculiarly withan the
pleader's knowledge

{a) Capacity or Authority to Sue; Legal Existence.

(1) In General. Except when required to show that the
court has junsdiction, a pleading need not aver

(A) a party's capacity to sue or be sued,

(B) a party's authonty to sue orbesued ma
representative capacity, or

(C) the legal existence of an orgamzed assoclation
of persons that 1s made a party

(2) Raising Those Issues. To raise any of those 1ssues,
a party must do so by a specific negative averment,
which must state any supporting facts that are
peculiarly within the party's knowledge

(b} Fraud, Mistake, Condition of the Mind. In all
averments of fraud or mistake, the circumstances constituting
fraud or mistake shall be stated wrth particularity Malice,
ntent, knowledge, and other condition of mind of a person
may be averred generally

(b) Fraud, Mistake; Conditions of Mind. In averring fraud
or mistake, a party must state with particulanty the
circumstances constituting fraud or mistake Malice,
mtent, knowledge, and other conditions of nund of a
person may be averred generally

(¢} Conditions Precedent. In pleading the
performance or occurrence of conditions precedent, 1t 1s
sufficient to aver generally that all conditions precedent have
been performed or have occurred A demal of performance
or occurrence shall be made specifically and with
particulanty

(¢) Conditions Precedent. In pleading conditions precedent,
1t suffices to aver generally that all conditions precedent
have occurred or been performed But when denying that
a condrtion precedent has occurred or been performed, a
party must do so with particularity

(d) Official Document or Act. In pleading an official
document or official act 1t 15 sufficient to aver that the
document was 1ssued or the act done 1n compliance with law

(d) Official Document or Act. In pleading an official
document or official act, 1t suffices to aver that the
document was legally 1ssued or the act legally done

(e} Judgment. In pleading a judgment or decision of a
domestic or foreign court, judicral or quasi-judicial tnbunal,
or of a board or officer, it 15 sufficient to aver the judgment or
decision without setting forth matter showing junisdiction to
render 1t

(&) Judgment. In pleading a judgment or decision of a
domestic or foreign court, a judicial or quasi-judicial
tnbunal, or a board or officer, 1t suffices to plead the
Judgment or decision without showing jurnsdiction to
render 1t

(f) Time and Place. For the purpose of testing the
sufficiency of a pleading, averments of time and place are
matenal and shall be considercd hike all other averments of
material matter

() Time and Place. An averment of time or place 15
matenal when testing the sufficiency of a pleading

(2) Special Damage. When items of spectal damage
are claimed, they shall be specifically stated

(g) Special Damages. If an item of special damage ts
clatmed, 1t must be specifically stated

1 The Style Subcommuttee would prefer to say “a specific demal ”
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(h) Admiralty and Maritime Claims. A pleading or
count setting forth a ¢laim for relief within the admiralty and
maritime jurisdiction that 15 also within the junsdiction of the
district court on some other ground may contain a statement
identifying the claim as an admuralty or mantime claim for
the purposes of Rules 14(c), 38(e), 82, and the Supplemental
Rules for Certain Admiralty and Mantime Claims I the
claim 1s cogmizable only in admuralty, 1t 15 an admuralty or
maritime claim for those purposes whether so 1dentified or
not The amendment of a pleading to add or withdraw an
identifying statement 1s governed by the principles of
Rule 15 A case that includes an admiralty or maritime
claim wrthin this subdivisien 1s an admuralty case within
28U S C §1292(a}3)

(h) Admiralty or Maritime Claim.

)

(2

@

How Designated. If a claim for relief 15 within the
admutralty or maritime jurisdiction and alse within the
court’s subject-matter jurisdiction on some other
ground, the pleading may designate the claim as an
admuralty or mantime claim for purposes of Rules
14(c), 38(e), and 82 and the Supplemental Rules for
Certain Admaralty and Mantime Claims A claim
cognizable only 1n the admralty or mantime
Junisdiction 1s an admuralty or maritsme claim for
those purposes, whether or not so designated

Amending a Designation. Amending a pleading to
add or withdraw a destgnation 15 governed by Rule
I3

Designation for Appeal. A casc that includes an
admuralty or maritime ¢laim within this subdivision
1s an admiralty case within 28 U S C § 1292(a)(3)

COMMITTEE NOTE

The language of Rule 9 has been amended as part of the general restyling of the Civil
Rules to make them more easily understood and to make style and terminology consistent
throughout the rules. These changes are intended to be stylistic only

Restyted Rules 1 through 15 — with global 1ssue proposals
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Rule 10. Form of Pleadings

Rule 10. Form of Pleadings

(a) Caption; Names of Parties. Every pleading shall
contain a caption setting forth the name of the court, the title
of the action, the file number, and a designation as 1 Rule
7(a) In the complaint the title of the action shall include the
names of all the parties, but in other pleadings 1t 15 sufficient
to state the name of the first party on each side with an
appropriate idication of other parties

(a) Caption; Names of Parties. Evcry pleading must have a
caption with the court's name, the title of the action, the
file number, and a Rute 7(a} designation In the
complaint, the title of the action must mclude the names
of all parties, 1n other pleadings, the title may name
the first party on each side and refer generally to other
parties

(b) Paragraphs; Separate Statements. All averments
of claim or defense shall be made 1n numbered paragraphs,
the contents of each of which shall be lirmted as far as
practicable to a statement of a single sct of circumstances,
and a paragraph may be referred to by number n all
succeeding pleadings Each claim founded upon a separate
transaction or occurrence and each defense other than demals
shall be stated 1n a separate count or defense whenevera
separation facilitates the clear presentation of the matters set
forth

(b) Paragraphs; Separate Statements. A party must
state 1ts claims or defenses in numbered paragraphs,
gach limited as far as practicable fo a single set of
circumstances A later pleading may refer by number
to a paragraph 1n an earher pleading If 1t would promote
clanty, cach claim founded on a separate transaction or
occurrence — and each defense other than a demal —
must be stated 1n a separate count or defense

(c) Adeoption by Reference; Exhibits. Statements in
a pleading may be adopted by reference in a different part of
the same pleading or 1n another pleading or n any motion
A copy of any written instrument which 1s an exhibit to a
pleading 1s a part thereof for all purposes

{c) Adoption by Reference; Exhibits, A statementina
pleading may be adopted by reference elsewhere in the
same pleading or 1n any other pleading or motion A copy
of a written instrument attached to a pleading 15 a part of
the pleading for all purposes

COMMITTEE NOTE

The language of Rule 10 has been amended as part of the general restyling of the Civil
Rules to make them more easily understood and to make style and terminology consistent
throughout the rules These changes are intended to be stylistic only.
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Rule 11. Signing of Pleadings, Motions, and Other
Papers; Representations to Court; Sanctions

Rule 11. Signing Pleadings, Motions, and Other
Papers; Representations to the Court;
Sanctions

(a) Signature. Every pleading, wriften motion, and
other paper shall be signed by at least one attorney of record
i the attorney's individual name, or, 1f the party 1s not
represented by an attorney, shall be signed by the party
Each paper shall state the signer's address and telephone
number, 1f any Except when otherwise specifically provided
by rule or statute, pleadings need not be venfied or
accompanied by affidavit An unsigned paper shall be
stricken unless omission of the signature 1s corrected
promptly after being called to the attention of the attorney or

party

(a) Signature. Every pleading, written motion, and other
paper must be signed by at least one attorney of record
mn the attorney's name — or by a party personally 1f the
party 1s not represented by an attorney The paper must
state the signer's address and telephone number, if any
Unless a rule or statute spectfically states otherwise, a
pleading need not be venfied or accompanied by an
affidavit The court must strike an unsigned paper unless
the omission 1s promptly corrected afier being called to
the attorney's or party's attention

(b) Representations to Court. By presenting to the
court (whether by signing, filing, subnutting, or later
advocating) a pleading, wntten motion, or other paper, an
attorney or unrepresented party 15 certifying that to the best
of the person's knowledge, mformation, and belief, formed
after an inquiry reasonable under the circumstances, —

(1) 1tis not being presented for any improper
purpose, such as to harass or to cause unnecessary delay
or needless increase m the cost of liigation,

(2} the claims, defenses, and other legal
contentions therein are warranted by exasting law or by
a nonfrivolous argument for the extension, modification,
or reversal of existing law or the establishment of new
law,

(3) the allegations and other factual contentions
have evidentiary support or, if specifically so identified,
are likely to have evidentiary support after a reasonable
opportunity for further investigation or discovery, and

(4) the den:als of factual contentions are
warranted on the evidence or, 1f specifically so
identified, are reasonably based on a lack of
information or belief

(b) Representations to the Court. By presenting to
the court a pleading, written motion, or other paper
— whether by sigmng, filing, submutting, or later
advocating it — an attorney or unrepresenied party
certifies that to the best of the person's knowledge,
information, and belief, formed after an inquiry
reasonable under the circumstances

(1) 1t1s not being presented for any improper purpose,
such as to harass or to cause unnecessary delay or
expense,

(2) the claims, defenses, and other legal contentions are
warranted by existing law or by a nonfrivolous
argument for extending, modifying, or reversing
existing law or for establishing new law,

(3) the factual contentions have evidentiary support or, 1f
specifically so identified, hikely will have evidentiary
support after a reasonable opportumity for further
mvestigation or discovery, and

(4) the denials of factual contentions are warranted on
the evidence or, 1f specafically so 1dentified, are
reascnably based on a lack of information or behef

Restyled Rules 1 through 15 — with global issue proposals
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{¢) Sanctions. If, after notice and a reasonable
opportunity to respond, the court deternunes that subdivision
(b} has been violated, the court may, subject to the conditions
stated below, impose an appropriate sanction upon the
attorneys, law firms, or parties that have violated subdivision
{b) or arc responsible for the violation

(1) How Initiated.

(A} By Motioen. A moton for sanctions
under this rule shall be made separately from other
motions or requests and shall describe the specific
conduct alleged to violate subdivision (b) Tt shall

be served as provided in Rule 5, but shall not be
filed with or presented to the court unless, within
21 days after service of the motion {or such other
period as the court may prescribe), the chatlenged
paper, claim, defense, contention, allegation, or

demal 15 not withdrawn or appropriately corrected

If warranted, the court may award to the party
prevailing on the motion the reasonable expenses
and attorney's fees incurred 1n presenting or
opposing the motion  Absent exceptional
circumstances, & law firm shall be held jomntly
responsible for violations commutted by its
partners, associates, and employees

{B) On Court's Initiative. On its own
initiative, the court may enter an order describing
the specific conduct that appears to violate
subdivision (b} and directing an attorney, law

firm, or party to show cause why 1t has not violated

subdivision (b) with respect thercto

(2) Nature of Sanction; Limitations. A sanction

imposed for violation of this rule shall be limuted to
what 15 sufficient to deter repetition of such conduct or
comparable conduct by others simularly situated

Subject 1o the limutations 1n subparagraphs (A) and (B),

the sanction may consist of, or include, directives of a
nonmonetary nature, an order to pay a penalty into
court, or, 1f imposed on motion and warranted for
effective deterrence, an order directing payment to the

movant of some or all of the reasonable attorneys' fees

and other expenses incurred as a direct result of the
vielation

(A) Monetary sanctions may not be awarded

agamnst a represented party for a violation of
subdivisson (b}(2)

{(B) Monetary sanctions may not be awarded
on the court’s initiative unless the court 1ssues 1ts
order to show cause before a voluntary dismissal or

settlement of the claims made by or against the
party which 15, or whose attorneys are, to be
sanctioned

(3) Ovrder. When imposing sanctions, the court
shall describe the conduct determined to constitute a
viplation of this rule and explam the basis for the
sanction 1mposed

(©

Sanctions.

(1)

)

(E))

@)

)

(6)

In General. 1f, after notice and a reasonable
opportumty to respond, the court determines that
Rule 11(b) has been violated, the court may (subject
to the conditions below) impose an appropriate
sanction on any attorney, law firm, or party that
violated the rule or 1s responsible for the violation
Absent exceptional circumstances, a law firm must
be held jointly responsible for a violation commutted
by tts partner, associate, or employee

Motion for Sanctions. A motion for sanctions must
be made separately from any other motion and must
describe the specific conduct that allegedly violates
Rule 11{b) The motion must be served under Rule
5, but 1t may not be filed with or presented to the
court 1f the challenged paper, claun, defense,
contention, allegation, or demal 15 withdrawn or
appropriately corrected withun 21 days after service
or within another time the court sets  If warranted,
the court may award to the party prevailing on the
motion the reasonable expenses and attorney’s fees
incurred n presenting or opposing the motion

On the Court’s Initiative. Qn_its own, the court
may order an attorney, law firm, or party to show
cause why conduct speerfically described in the order
has not violated Rule 1 E(b)

Nature of a Sancfion. A sanction imposed under
this rule must be limited to what suffices to deter
repetition of the conduct or comparable conduct by
others similarly situated  The sanction may mclude
nonmonetary directives, an order to pay a penalty
mto court, or, 1f imposed on motion and warranted
for effective deterrence, an order directing payment
to the movant of part or all of the reasonable
attorney’s fees and other expenses directly resulting
from the violation

Limrtations on Monetary Sanctions. The court
must not 1mpaose monetary sanctions

(A) against a represented party for violating Rule
11(b)(2), or

(B) on its own, unless 1t 15sued the show-cause
order under Rule 11{c)(3) before voluntary
dismussal or settlement of the claims made by
or aganst the party that js, or whose attorneys
are, 10 be sanctioned

Requirements for an Order. An order imposing a
sanclion must describe the sanctioned conduct and
explain the basis for the sanction

May 23, 2003
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(d) Inapplicability to Discovery. Subdivisions (a)
through {c} of this rule do not apply to disclosures and
discovery requests, responses, objections, and motions that
are subrect to the provisions of Rules 26 through 37

(d) Inapplicability to Discovery. This rule does not apply to
disclosures and discovery requests, responses, objections,
and motions under Rules 26 through 37

COMMITTEE NOTE

The language of Rule 11 has been amended as part of the general restyling of the Civil
Rules to make them more easily understood and to make style and terminology consistent
throughout the rules. These changes are intended to be stylistic only.
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Rule 12. Defenses and Objections — When and How Rule 12. Defenses and Objections: When
Presented —J de Plea::lmgt(:lr I]\)/[lotl‘(im — Motion for and How Presented — By Pleading
uagment on the Headings or Motion; Motion for Judgment
on the Pleadings; Pretrial Hearing;
Consolidating and Waiving Defenses
(a) When Presented. (a) Time to Present a Responsive Pleading.

(1) Unless a different tune s prescribed n a (1) In General. Except when another time 15 prescribed
statute of the United States, a defendant shall serve an by this rule or a Hnited-States federal statute, the
answer time for filing a responsive pleading 15 as follows

(A) within 20 days after being served with (A) A defendant must serve an answer
the summons and complaint, or (i) within 20 days after being served with the
{B) 1f service of the summons has been summons and complaint, or
timely waived on request under Rule 4(d), within i) 1f1t has tmely warved service under Rule
60 days after the date when the request for waiver
4(d}, within 60 days after the request for a
was sent, or within 90 days after that date 1f the
walver was sent, or withun 90 days after it
defendant was addressed outside any judicial
dustrict of the United States was sent 1f the defendant was addressed
! outside any judicial district of the Umted

(2} A party served with a pleading stating a cross- States &
claim agamst that party shall serve an answer thereto
within 20 days after being served The plamtiff shall (B) A party must serve an answer 1o a counterclaun

within 20 days after being served with the
serve a reply to a counterclaim 1n the answer within

pleading that states the counterclaim
20 days after service of the answer, or, 1f a reply s
ordered by the court, within 20 days after service of {C) A party must serve an answer to a crossclaim
the order, unless the order otherwise directs within 20 days after beng served with the

(3) (A) The United States, an agency of the pleading that states the crossclaim

United States, or an officer or employee of the (D) A party must serve a reply to an answer within

United States sued 1n an official capacity, shall 20 days after being served with an order to reply

serve an answer to the complawt or cross-claim unless the order specifies a different time

— or a reply to a counterclaim -— within 60 days . "

after the United States atlorney 1s served with (2) United States ami_ Jrs Ag IS, or cers, or

the pleadima asserting the claim Employees Sued in an Official Capacity. The

P & & United States, a Unuted States agency, or a United
{B) An officer or employee of the United States officer or employee sued only 1n an official

States sued 1n an individual capacity for acts or capacity must serve an answer to a complamt or

OIMISSIONS Occuming 10 connection with the crosselaim — or an answer to a counterclamm —

performance of duties on behalf of the United within 60 days after service on the Umited States

States shall serve an answer to the complaint or attorney

cross-claim — or a reply to a counterclaim — . .

within 60 d: days after service on the officer or 3) Umf‘ed States Officers or Employees Sued in an

Individual Capacity. A United States officer or
employee, or service on the United States | d dyvidual f ¢
attorey, whichever 15 later employee sued it an individual capacity for acts
or omissions eccurning mn connechion with duties
performed on behalf of the Unuted States must serve
an answer to a complamt or crosselaim — or an
answer to a counterclaim — within 60 days after
service on the officer or employee or service on the
United States attorney, whichever 1s later
1 The Style Subcommittee would prefer to say “within 90 days afier 1t was sent to the defendant outside any judicial district of
the United States ™
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(4) Unless a different time 1s fixed by court order,
the service of a motion permutted under this rule alters
these periods of time as follows

(A) 1f the court demies the motion or
postpones 1ts disposition until the trial on the
merits, the responsive pleading shall be served
within 10 days after notice of the court's action, or

{B) 1f the court grants a motion for a more
detinite statcment, the responsive pleading shall be
served within 10 days after the service of the more
definite statement

(4) Effect of « Motion. Unless the court sets a different
time, serving a motion under this rule alters these
periods as follows

(A) 1f the court dentes the motion or postpones 1ts
disposition until trial, the responsive pleading
must be served within 10 days after notice of
the court's action, or

(B) 1f the court grants a motion for a more defimite
statement, the responsive pleading must be
served within 10 days after the more definite
statement 1s served

(b} How Presented. Every defense, in law or fact,
to a claim for relief in any pleading, whether a clamn,
counterclaim, cross-claim, or third-party claun, shall be
asserted 1n the responsive pleading thereto 1f one 15 requured,
except that the following defenses may at the option of
the pleader be made by motion (1) lack of jurisdiction
over the subject matter, (2) lack of junisdiction over the
person, (3) improper venue, (4) insufficiency of process,
(5) msufficiency of service of process, (6) failure to state
a claim upon which relief can be granted, (7) failure to jom
a party under Rule 19 A motion making any of these
defenses shall be made before pleading 1f a further pleading 1s
permitted No defense or objection 1s waived by being joined
with one or more other defenses or objections i a responsive
pleading or motion  If a pleading sets forth a claxm for relief
to which the adverse party 1s not required to serve a
responsive pleading, the adverse party may assert at the trral
any defense in law or fact to that claim for relief 1f, ona
motion asserting the defense numbered (6) to dismiss for
farlure of the pleading to state a claum upon which relief
can be granted, matters outside the pleading are presented to
and not excluded by the court, the motion shall be treated as
one for summary judgment and disposed of as provided m
Rule 56, and all parties shall be given reasonable opportumty
to present all material made pertinent to such a motion by
Rule 56

{b) How to Present Defenses. Every defense to a claim for
rehief m any pleading must be asserted 1n the responsive
pleading 1f one 1s required  But a party may assert the
following defenses by motion

(1} lack of subject-matter yurtsdiction,
(2) lack of personal jurisdiction,

(3} umproper venue,

(4) nsufficient process,

(5) msufficient service of process,

(6) failure to state a claim upon which relief can be
granted, and

(7) failure to join a party under Rule 19

A motion asserting any of these defenses must be made
before pleading 1f a responsive pleading 1s permitted

No defense or objection 1s waived by joining 1t with

one or more other defenses or objections in a responsive
pleading or n a motton If a pleading sets forth a claim
for relief that does not require a responsive pleading, an
adverse party may assert at trial any defense to that claim

(¢) Motion for Judgment on the Pleadings. After the
pleadings are closed but within such time as not to delay the
trial, any party may move for judgment on the pleadings If,
on a motion for judgment on the pleadings, matters outside
the pleadings are presented to and not excluded by the court,
the motion shalt be treated as one for summary judgment and
disposed of as provided in Rule 56, and all parties shall be
gmven reasonable opportumity to present atl material made
pertinent 1o such a motion by Rule 56

(c) Motion for Judgment on the Pleadings. After the
pleadings are closed -— but early enough not to delay
trial — a party may move for judgment on the pleadings

(d) Matters Outside the Pleadings. If, on a motion under
Rule 12(b)(6) or 12(c), matters outside the pleadings are
presented to and not excluded by the court, the motion
must be treated as one for summary judgment under Rule
56 All parties must be given a reasonable opportunity to
present all the matersal that 15 pertinent to the motion
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(d) Preliminary Hearings. The defenses specifically
enumerated (1}-(7) in subdivision (b) of this rule, whether
made 1n a pleading or by motion, and the motion for
judgment mentioned 1n subdivision (¢} of this rule shall be
heard and determined before tnal on application of any party,
unless the court orders that the hearing and determmation
thercof be deferred until the tnal

[Present Rule 12(d) has become restyled Rule 12(1) ]

(e) Motion for More Definite Statement. 1fa
pleading to which a responsive pleading 1s permitted 1s so
vague or ambiguous that a party cannot reasonably be
required to frame a responsive pleading, the party may move
for a more definite statement before interposimg a responsive
pleading The motion shall point out the defects complained
of and the details desired Tf the motion 18 granted and the
order of the court is not ocbeved within 10 days after notice of
the order or within such other tume as the court may fix, the
court may strike the pleading to which the motion was
directed or make such order as 1t deems just

(e)

Motion for a More Definite Statement. A party may
move for a more definite statement of a pleading to which
a responsive pleacing 1s permutted but which 1s so vague
or ambiguous that the party cannot reasonably prepare
aresponse The motion must pont out the defects
complammed of and the details desired If the court orders
a more definite statement and the order 1s not obeyed
within 10 days after notice of the order or within the time
the court sets, the court may stnke the pleading or make
any other order that 1t considers appropriate

(f) Motion to Strike. Upon motion made by a party
before responding to a pleading or, 1f no responsive pleading
1s permitted by these rules, upon motion made by a party
within 20 days after the service of the pleading upon the party
or upon the court's own initiative at any time, the court may
order stricken from any pleading any insufficient defense or
any redundant, immaterial, impertinent, or scandalous matter

n

Motion to Strike. The court may stnke from a pleading
an insufficient defense or any redundant, immaternial,
mmpertinent, or scandalous matter The court may take
this action on_its own or on & motion made by a party
either before responding to the pleading or, 1f not
permtted to respond, within 20 days afier being served
with the pleading

(g) Consolidation of Defenses in Motion. A party
who makes a motion under this rule may join with 1t any
other motions herein provided for and then available to the
parly Ifa party makes a motion under this rule but omts
therefrom any defense or objection then available to the party
which tlus rule permuts to be raised by motion, the party shall
not thereafter make a motion based on the defense or
objection so oritted, except a motion as provided i
subdivision (h)(2) hereof on any of the grounds there stated

()

Consolidating Defenses in a Motion.

(1) Consolidating Defenses. A motion under this rule
may include any other motion allowed under this
rule

(2) Limitation on Further Motions. Except as provided
m Rule 12¢(h)(2) or (3), a party that makes a motion
under this nite may not make another motion under
this rule raising a defense or objection that was
available to the party at the tume of 1ts earlier motion
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{h) Waiver or Preservation of Certain Defenses.

(1) A defense of lack of yurisdiction over the
person, improper venue, insufficiency of process, or
msufficiency of service of process 1s waived (A)1f
omitted from a motion 1n the cireumstances described 1n
subdivision (g), or (B) 1f 1t 15 neither made by motion
under this rule nor included 1n a responsive pleading or
an amendment thereof permitted by Rule 15(a) to be
made as a matter of course

(2} A defense of failure to state a claum upon
which relief can be granted, a defense of failure to join a
party indispensable under Rule 19, and an objection of
farlure to state a legal defense to a claim may be made 1n
any pleading permitted or ordered under Rule 7(a), or
by motion for judgment on the pleadings, or at the tnal
on the merits

(3) Whenever it appears by suggestion of the
parties or otherwise that the court lacks junisdiction of
the subject matter, the court shall dismiss the action

{h) Waiving and Preserving Certain Defenses.

(1) When Warved. A party warves any defense under
Rule 12(b)}2)-(5} by

(A) onutting the defense from a motion in the
circumstances described 1n Rule 12{g}2), or

(B} nerther making the defense by motion under this
rule nor mcluding 1t 1n a responsive pleading or
in an amendment permutted by Rule 15(a)(1) as
a matter of course

(2) When to Raise Certain Defenses. Failure to state a
claim upon which relief can be granted, to join an
dispensable party under Rule 19, or to state a legal
defense to a claim may be raised

(A) 1mn any pleading permitted or ordered under
Rule 7(a),

(B) by any motion under Rule 12(c), or
{C) attnal

(3) Lack of Subject-Matter Jurisdiction. 1f the court
determines at any time that 1t lacks subject-matter
yunsdrction, the court must dismuss the action

(i} Hearing Before Trial. If a party so moves, any
defense listed mn Rule 12(b){1)-(7) — whether made
tn a pleading or by motion — and a motion under
Rule 12(c) must be heard and determined before
trial unless the court orders a deferral unt:] trial

COMMITTEE NOTE

The language of Rule 12 has been amended as part of the general restyling of the Civil
Rules to make them more easily understood and to make style and terminology consistent
throughout the rules. These changes are intended to be stylistic only

Former Rule 12{a}4) referred to an order that postpones disposition of a motion “until
the trial on the merits.” Rule 12(a)(4) now refers to postponing disposition “until trial ” The
ncw expression avoids the ambiguity that inheres in “trial on the menits,” which may become
confusing when there is a separate trial of a single issue or another event different from a singlc

all-encompassing trial.
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Rule 13. Counterclaim and Cross-Claim

Rule 13, Counterclaim and Crossclaim

(a) Compulsory Counterclaims. A pleading shall
state as a counterclaim any claim which at the tume of serving
the pleading the pleader has against any opposing party, 1f it
anses out of the transaction or occurrence that 15 the subject
matter of the opposing party's claim and does not require for
its adjudication the presence of third parties of whom the
court cannot acquire junisdiction  But the pleader need not
state the claim1f (1) at the tune the achon was commenced
the clarm was the subject of another pending action, or
(2) the opposing party brought suit upon the claim by
attachment or other process by which the court did not
acquire jurisdicuon to render a personal judgment on that
claim, and the pleader 1s not stating any counterclaim under
this Rule 13

(a) Compulsory Counterclaim.

(1) In General. A pleading must state as a counterclaim
any ¢laum that — at the time of service — the
pleader has against an opposing party tf the claim

(A) arscs out of the transaction or occurrence that
15 the subject matter of the opposing party's
claim, and

(B) does not require adding another party of whom!
the court cannot acquire yunsdiction

(2) Exceptions The pleader need not state the claim if

(A) when the action was commenced, the claim was
the subject of another pending action, or

(B) the opposing party sued on 1ts claun by
attachment or other process by which the court
chd not acquire personal junsdiction over the
pleader on that claim, and the pleader does not
assert any counterclaim under this rule

(b) Permissive Counterclaims. A pleading may state
as a counterclaim any claim against an opposing party not
ansing out of the transaction or occurrence that 1s the subject
matter of the opposing party's claim

(b) Permissive Counterclaim. A pleading may state as a
counterclaim any claim against an opposing party

(¢) Counterclaim Exceeding Opposing Claim, A
counterclaim may or may not diminish or defeat the recovery
sought by the opposing party It may claim relief exceeding
m amount or different i kind from that sought in the
pleading of the opposing party

(c) Rehef Sought in a Counterclaim. A counterclaim
need not diminish or defeat the recovery sought by the
opposing party It may request relief exceeding 1in amount
or differing 1n kind from that sought by the opposing

party

(d) Counterclaim Against the United States. These
rules shall not be construed to enlarge beyond the limits now
fixed by law the right to assert counterclaims or to claim
credits against the United States or an officer or agency
thereof

(d) Counterclaim Against the United States. These rules
do not expand the right to assett a counterclaim — or to
claim a credit — agamst the United States or a Umted
States officcr or agency

(e} Counterclaim Maturing or Acquired After
Pleading. A claim which either matured or was acquired by
the pleader after serving a pleading may, with the penmssion
of the court, be presented as a counterclaim by supplemental
pleading

(¢} Counterclaim Maturing or Acquired After Pleading.
The court may perrit a party to file a supplemental
pleading asserting a counterclaim that matured or was
acquired by the party after serving an ecarlier pleading

(f) Omitted Counterclaim. When a pleader fails to
set up a counterclaim through oversight, inadvertence, or
excusable neglect, or when justice requires, the pleader may
by leave of court set up the counterclaim by amendment

() Omitted Counterclaim. The court may permit a party to
amend a pleading to add a counterclaim 1f 1t was omutted
through oversight, imadvertence, or excusable neglect or
1f justice so requires

1 The Style Subcommuttee would prefer, on style grounds, to use “over whom™ rather than “of whom ** The subcommutiee cannot

concetve of a substantive d:fference between the two phrases
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{g) Cross-Claim Against Co-party. A pleading may
state as a cross-claim any claim by one party against a
co-party ansing out of the transaction or occurrence that 1s
the subject matter erther of the onginal action or of a
counterclaim therewn or relating to any property that 1s the
subject matter of the oniginal acton  Such ¢ross-claim may
include a claim that the party against whom 1t 15 asserted 18 or
may be hable to the cross-claimant for all or part of a claim
asserted 1n the action against the cross-claimant

(g) Crossclaim Against a Coparty. A pleading may state
as a grosselaym any claim by one party agamst a coparty
1f the claim arises out of the transaction or occurrence
that 1s the subject matter of the original action or of a
counterclaim, or 1f the claim relates to any property that 15
the subject matter of the onigmal action The crossclaim
may include a claim that the coparty 18 or may be hable to
the crossclaimant for all or part of a claim asserted 1n the
action agamnst the crossclaimant

(h) Joinder of Additional Parties. Persons other than
those made parties to the onginal action may be made parties
to a counterclaim or cross-claim in accordance with the
provisions of Rules 19 and 20

(h) Joining Additional Parties. Rules 19 and 20 govern the
addition of a person as a party to a counterctaim or
crossclaim

(i) Separate Trials; Separate Judgments. If the
court orders separate trials as provided in Rule 42(b),
Judgment on a counterclaim or cross-claim may be rendered
1n accordance with the terms of Rule 54(b) when the court
has junisdiction so to do, even 1f the claims of the opposing
party have been dismussed or otherwise disposed of

(i} Separate Trials; Separate Judgments. If it orders
separate trials under Rule 42(b), a court may render
Judgment on a counterclaim or crosselaim under Rule
54(b) when the court has junsdiction to do so, even 1f the
opposing party's ¢laims have been dismissed or otherwise
resolved

COMMITTEE NOTE

The language of Rule 13 has been amended as part of the gencral restyling of the Civil
Rules to make them more easily understood and to make style and terminology consistent
throughout the rules. These changes are intended to be stylistic only.

The meaning of former Rule 13(b) is better expressed by delcting “not arising out of the
transaction or occurrence that is the subject matter of the opposing party’s claim.” Both as a
matter of intended meaning and current practice, a party may state as a permissive counterclaim
a claim that does grow out of the same transaction or occurrence as an opposing party’s claim
even though one of the exceptions in Rule 13(a) means the claim is not a compulsory

counterclaim.
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Rule 14, Third-Party Practice

Rule 14. Third-Party Practice

(a) When Defendant May Bring in Third Party. At
any time after commencement of the action a defending
party, as & third-party plaintiff, may cause a summons
and complaint to be served upon a person not a party to the
action who 15 or may be hable to the third-party plamtiff for
all or part of the plaintiff's claim aganst the third-party
plamuff The third-party plamtiff need not pbtain leave to
make the service 1f the third-party plantift files the
third-party complaint not later than 10 days after serving the
original answer Otherwise the third-party plamtiff must
obtain leave on motion upon notice to all parties to the
action The person served with the summons and third-party
complaint, herewnafter called the third-party defendant,
shall make any defenses to the third-party plantiff's claym
as provided 1n Rule 12 and any counterclaims against the
third-party plaint:ff and cross-claims against other third-party
defendants as provided in Rule 13 The third-party
defendant may assert agamnst the plaintiff any defenses
which the third-party plaintiff has to the plaintiff's claim
The third-party defendant may also assert any claim against
the plaintiff ansing out of the transaction or ocourrence
that 13 the subject matter of the plaintiff's claim against the
third-party plaintiff The plameff may assert any claim
agamst the third-party defendant arising out of the
transaction or occurrence that 1s the subject matter of the
plaint1ff's ¢laim agamst the third-party plaintiff, and the
third-party defendant thereupon shall assert any defenses as
provided in Rule 12 and any counterclaims and cross-claims
as provided in Rule 13 Any party may move to stnke
the thard-party clawm, or forits severance or separate trial
A third-party defendant may proceed under this rule against
any person not a party to the action who 1s or may be hable
to the third-party defendant for alt or part of the claim
made 1n the achion agamst the third-party defendant The

(a) When a Defending Party May Bring in a Third Party.

(1) Tiwinung of the Summons and Complaint. A
defendimg party may, as third-party plaintiff, serve a
summons and complaint on a nonparty who 15 or
may be lLiable to 1t for all or part of the claim against
it But the third-party plamtiff must, by motion,
obtain the court’s leave 1f 1t files the third-party
complamnt more than 10 days after serving 1ts
original answer

Third-Party Defendant’s Claims and Defenses.
The person served with the summons and third-party
complaint — the “thard-party defendant”

)

{A) must assert any defense against the third-party
plaintiff's claim under Rule 12,

(B) must assert any counterclaim against the third-
party plaintiff under Rule 13(a), and may assert
any counterclaim aganst the third-party
plamtiff under Rule 13(b) or any crossciaim
against another third-party defendant under

Rule 13(g),
©)

may assert against the plaintiff any defense that
the thaird-party plaintiff has to the plaintff's

claim, and

(D) may also assert against the plaintiff any claim
artsing out of the transaction or occurrence that
1s the subject matter of the plamntiff's claim

against the third-party plamtiff

Plaintiff’s Claims Against a Third-Party
Defendant. The plaintiff may assert against the
third-party defendant any claim arising out of the
transaction or occurrence that 1s the subject matter
of the plaintiff's claim agamst the third-party
plaint:ff, and the third-party defendant must assert
any defense under Rule 12 and any counterclaim
under Rule 13(a), and may assert any counterclaum
under Rule 13(b) or any crossclaim under Rule

13(g)

Motion to Strike, Sever, or Try Separately, Any
party may move to strike the third-party claim, to
Sever It, or to try 1t separately

3

&)

(5) Third-Party Defendant’s Claim Against a
Nonparty. A third-party defendant may proceed
under this rule against a nonparty who 1s or may be
liable to the third-party defendant for all or part of

any claim agamst 1t
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third-party complamt, 1f within the adnmuralty and marifime
Jurisdiction, may be in rem against a vessel, cargo, or other
property subject to admiralty or mantime process i rern, in
which case references in this rule to the summons nclude the
warrant of arrest, and references to the third-party plamntiff or
defendant include, where appropriate, a person who asserts a
right under Supplemental Rule C{6){b}(1) n the property
arrested

(6) Third-Party Complaint In Rem. 1f within the
admuralty or maritume junsdiction, a third-party
complaint may be mrem In that event, a reference
n this rule to the “summons” meludes the warrant of
arrest, and a reference to the defendant or third-party
plamuff includes, where appropriate, a person who
asserts a right under Supplemental Rule C(6)(b}1) m
the property arrested

(b) When Plaintiff May Bring in Third Party.
When a counterclaim 1s asserted against a plaintiff, the
plaintiff may cause a thard party to be brought 1n under
circumstances which under this rule would entitle a defendant
to do so

{b) When a Plaintiff May Bring in a Third Party. When a
counterclaim 1s asserted against a plamtiff, the plamnff
may bring n a third party 1f this rule would allow a
defendant to do so

(¢} Admiralty and Maritime Claims. Whena
plaintiff asserts an admiralty or maritime claim within the
meaning of Rule 9(h), the defendant or person who asserts a
night under Supplemental Rule C(6)(b}{1), as a third-party
plaintiff, may bring 1n a thard-party defendant who may be
wholly or partly hable, either to the plaintiff or to the
third-party plantiff, by way of remedy over, contribution, or
otherwise on account of the same transaction, cccurrence, or
series of transactions or occurrences In such a case the
third-party plaintiff may also demand judgment aganst the
third-party defendant in favor of the plamntiff, i which event
the third-party defendant shall make any defenses to the claim
of the plaintiff as well as to that of the third-party plaintiff in
the manner provided 1n Rule 12 and the action shall proceed
as 1f the plamtsff had commenced 1t agamnst the third-party
defendant as well as the third-party plainuff

(¢) Admiralty or Maritime Claim.

(1) Scope of Impleader. 1f a plaintff asserts an
admuralty or mantime claim under Rule 9(h), the
defendant or a person who asserts a nght under
Supplemental Rule C{6)}(b}(1) may, as a third-party
plamntiff, bring 1n a third-party defendant who may
be wholly or partly liable — either to the plamtiff
or to the third-party plamtiff — for remedy over,
contribution, or otherwise on account of the same
transaction, occurrence, or senies of transactions or
gccurrences

(2} Defending Against a Demand for Judgment for
the Plaintiff. The third-party plainhff may demand
Judgment mn the plamtiff's favor against the third-
party defendant In that event, the therd-party
defendant must defend under Rule 12 against the
plamtiff's claim as well as the third-party plamtiff's
claim, and the action proceeds as if the plaintiff had
sucd both the third-party defendant and the third-
party plamtff

COMMITTEE NOTE

The language of Rule 14 has been amended as part of the general restyling of the Civil
Rulcs to make them more easily understood and to make style and terminology consistent
throughout the rules These changes are intended to be stylistic only.

Former Rule 14 twice refers to counterclaims under Rule 13. In each case, the operation
of Rule 13(a) depends on the statc of the action at the time the pleading 1s filed. If plaintiff and
third-party defendant have become opposing parties because one has made a claim for relief
agaimnst the other, Rule 13(a) requires assertion of any counterclaim that grows out of the
transaction or occurrence that 1s the subject matter of that claim Rules 14(a)(2)(B) and (a)(3)
reflect the distinction between compulsory and permissive counterclaims
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Rule 15. Amended and Supplemental Pleadings

Rule 15. Amended and Supplemental Pleadings

(a) Amendments. A party may amend the party's
pleading once as a matter of course at any tume before a
responsive pleading 1s served or, 1f the pleading 15 one to
which no responsive pleading 1s permttted and the action has
not been placed upon the tnal calendar, the party may so
amend it at any time within 20 days after 1t 1s served
Otherwise a party may amend the party's pteading only by
leave of court or by wntten consent of the adverse party, and
leave shall be freely given when justice so requires A party
shall plead 1n response to an amended pleadmg within the
time remaining for response to the ongmal pleading or within
10 days after service of the amended pleading, whichever
period may be the longer, unless the court otherwise orders

(a) Amendments Before Trial.

(1} Amending as a Matter of Course. A party may
amend 1ts pleading once as a matter of course

{A) before being served with a responsive
pleading, or

{B) within 20 days after serving the pleading 1f
a responsive pleading 1s not permatted and
the action 18 not vet on the tnal calendar

(2) Other Amendments. Except as allowed 1n Rule
15(a)(1), a party may amend 1ts pleading only with
the adverse party's written consent or by leave of
court The court should freely give leave when
Justice so requires

(3) Tune to Respond. Unless the court orders otherwise,
any required response to an amended pleading must
be made within the time remaining to respond (o the
origmal pleading or within 10 days afier service of
the amended pleading, whichever 1s later

(b} Amendments to Conform to the Evidence. When
1ssues not raised by the pleadings are tried by express or
implied consent of the parties, they shall be treated 1n all
respects as 1f they had been raised 1n the pleadings  Such
amendment of the pleadings as may be necessary to cause
them to conform to the evidence and to raise these 1ssues may
be made upon motion of any party at any time, even afier
Judgment, but failure so to amend does not affect the result of
the trial of these 1ssues  If evidence 15 objected to at the trial
on the ground that 1t 15 not within the 1ssues made by the
pleadings, the court may allow the pleadings to be amended
and shall do so freely when the presentation of the menits of
the action will be subserved thercby and the objecting party
fails to satisfy the court that the admission of such evidence
would prejudice the party in mamtaining the party's action or
defense upon the merits  The court may grant a continuance
to enable the objecting party to meet such evidence

(b) Amendments During and After Trial.

(1) During Trial If, at trial, a party objects that
evidence 15 not within the 1ssues raised in the
pleadings, the court may allow the pleadings to
be amended The court should freely allow an
amendment when doing so will aid in presenting the
merits and the objecting party fails to satisfy the
court that admitting the evidence would prejudice
that party's action or defense on the mernits The
court may grant a continuance to enable the
objecting party to meet the evidence

(2) Afier Trral. When 1ssues not raised by the pleadings
are tried by the parties’ express or imphed consent,
they must be treated m all respects as 1f raised i the
pleadings A party may move — at any time, even
after judgment — to amend the pleadings to conform
them to the evidence and to raise the unpleaded
1ssues  But faillure to amend does not affect the
result of the tnal of these 1ssues
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(¢) Relation Back of Amendments. An amecndment
of a pleading relates back to the date of the ongmal pleading
when

(1) relation back 15 permitted by the law that
provides the statute of lirmitations applicable to the
action, or

(2) the claum or defense asserted 1n the amended
pleading arose out of the conduct, transaction, or
occurrence set forth or attempted to be set forth n the
ongnal pleading, or

(3) the amendment changes the party or the
naming of the party against whom a ¢laim 1s asserted
if the foregoing provision (2) 1s satisfied and, within
the period provided by Rule 4{m) for service of the
summons and complaint, the party to be brought in
by amendment (A} has received such notice of the
mstitution of the action that the party will not be
prejudiced in mamtarmng a defense on the ments, and
(B) knew or should have known that, but for a mistake
concerning the 1dentity of the proper party, the action
would have been brought against the party

The delivery or mailing of process to the United
States Attorney, or United States Attorney's designee, or
the Attorney General of the United States, or an agency
or officer who would have been a proper defendant 1f
named, satisfies the requirement of subparagraphs (A}
and (B) of tlus paragraph (3) with respect to the United
States or any agency or officer thereof to be brought into
the action as a defendant

(¢} Relation Back of Amendinents.

(1) When an Amendment May Relate Back. An
amendment to a pleading relates back to the date of
the original pleading when

(A) the law that provides the applicable statute of
limutations permits relation back,

(B) the amendment asserts a claim or defense that
arose out of the conduct, transaction, or
occurrence set forth — or attempted to be sct
forth — 1n the onginal pleading, or

(C) the amendment changes the party or the naming
of the party against whom a claum is asserted, 1f
Rule E5(c)(1)(B) 1s sabisfied and 1f, within the
period provided by Rule 4(m) for serving the
summons and complaint, the party to be brought
m by amendment

(i) recerved such notice of the action that 1t
will not be prejudiced 1n defending on the
merits, and

{(ii) knew or should have known that, but for a
rustake concerming!’ the proper party's
wdentity, the action would have been
brought against 1t

(2} Nouce to the United States. When the United States
or a United States agency or officer 15 added as a
defendant by amendment, the notice requirements of
Rule 15(c)(1)(C)(1) and (1) are satisfied 1f, during the
stated period, process was delivered or mailed to the
United States attomey or the United States attorney's
designee, to the Attorney General of the United
States, or to the officer or agency

(d) Supplemental Pleadings. Upon motion of a party
the court may, upon reasonable notice and upon such terms
as are Just, permit the party to serve a suppiemental pleading
sctting forth transactions or occurrences or events which
have happened since the date of the pleading sought to be
supplemented Permission may be granted even though the
ongmal pleading 18 defective 1n its statement of a claim for
relief or defense If the court deems it advisable that the
adverse party plead to the supplemental pleading, 1t shall
so order, specifying the tune therefor

(d) Supplemental Pleadings. On motion and reasonable
notice, the court may, upen just terms, permit a party to
serve a supplemental pleading setting forth any
transaction, occurrence, or event that happened afier the
date of the pleadmg to be supplemented The court may
permit supplementation even though the oniginal pleading
15 defective 1n stating a claim or defensec  And 1f the
court conswders 1t advisable, the court may order that the
adverse party plead to the supplemental pleading by a
specified time

1 The Style Subcommuttee would prefer to use “about” rather than “concerning
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COMMITTEE NOTE

The language of Rule 15 has been amended as part of the general restyling of the Civil
Rules to make them more easily understood and to make style and termunology consistent
throughout the rules These changes are intended to be stylistic only.

Former Rule 15(c)(3)(A) called for notice of the “institution” of the action.
Rule 15(c)(1)(C)(1) omits the reference to “institution” as potentially confusing. What counts
1s that the party to be brought in have notice of the existence of the action, whether or not the
notice includes details as to 1ts “institution ”

May 23, 2003 Restyled Rules 1 through 15
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Rule 16(a)

Rule 16. Pretrial Conferences; Scheduling; Management

Rule 16. Pretrial Conferences; Scheduling;
Management

(a) Pretrial Conferences; Objectives. In any action,
the court may 1n 1ts discretion direct the attorneys for the
parties and any unrepresented parties to appear before 1t for a
conference or conferences before trial for such purposes as

(1)} expediting the disposition of the action,

(2} establishing early and continuing control so
that the case will not be protracted because of lack of
management,

(3) discouraging wasteful pretrial activities,

(4) 1mproving the quality of the tnal through
more thorough preparation, and,

(5) facilitating the settlement of the case

(a) Purposes of a Pretrial Conference. Tn any action,
the court may direct the attorneys and any unrepresented
parties to appear for one or more pretrial conferences for
such purposes as

(1) expediting disposttion of the action,

(2) establishing early and continuing contrel so that
the case will not be protracted because of lack
of management,

(3) discouraging wasteful pretral activities,

(4) 1mproving the quality of the trial through more
thorough preparation, and

(5) fachtating settlement

Civil Rules 16-22 & 23 1-25 — with global 1ssuc proposals

1

March 23, 2004




Rule 16(b)

actions exempted by distnict court rule as mappropnate, the
district judge, or a magsstrate judge when authorized by
district court rule, shall, afier recerving the report from the
parties under Rule 26(f) or after consulting with the
attorneys for the parties and any unrepresented parties by a
scheduling conference, telephone, mail, or other suitable
means, enter a scheduling order that limuts the time

(1) to join other parties and to amend the
pleadings,

(2) to file motions, and
{3) to complete discovery
The scheduling order may alse mciude

{(4) modifications of the times for disclosures
under Rules 26(a) and 26(e)(}) and of the extent of
discovery to be permutted,

(5) the date or dates for conferences before tnial,
final pretrial conference, and tnal, and

(6) any other matters appropriate in the
circumstances of the case

The order shall 1ssue as soon as practicable but 1n any event

A schedule shall not be modified except upon_a showing of
good cause and by leave of the district judge or, when
authorized by local rule, by a magistrate judge

{b) Scheduling and Planning. Except tn categones of

a

within 90 days after the appearance of a defendant and within
120 days after the complamt has been served on a defendant

(b) Scheduling.

(1) Scheduling Order. Except i categones of acions
exempted by local rule as inappropriate, the district
judge — or a magistrate judge when authonzed by
local rule — must 1ssue a scheduling order

(A) after recerving the parties’ report under Rule
26(f), or

after consulting with the parties’ attorneys and
any unrepresented parties at a scheduling
conference or by telephone, mail, or other
suitable means

(B)

(2) Time to Issue. The judge must 1ssue the scheduling
order as socn as practicable, but 1n any event within
120 days after any defendant has been served with
the complaint and within 90 days after any defendant
has appeared

(3) Contents of the Order.

(A) Regmred Contents The scheduling order
must hmit the tume to join other parties, amend
the pleadings, complete discovery, and file
motions

(B)

Permutted Contents The scheduling order may

(i)  modify the iming of dhsclosures under
Rules 26{a) and 26(e)(1),

(1)  mod:fy the extent of discovery,

(iii) set dates for pretrial conferences and for
trial, and

(iv) mclude other appropnate matters

(4) Modifying a Schedule. A schedule may be modified
only for good cause and by leave of the judge

Crvil Rules 16-22 & 23 1-23 — with global 1ssue proposals
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Rule 16(c)

Attendance and Matters for Consideration at Pretrial
Conferences.

{c) Subjects for Consideration at Pretrial (c)
Conferences. At any conference under this rule
consideration may be given, and the court may take

A t
appropriate action, with respect to (1) Attendance. A represented party must authorize at

(1) the formulation and simplification of the
1ssues, includimg the elimimation of frivolous claims or
defenses,

(2} the necessity or desirability of amendments to
the pleadings,

(3) the possibility of obtaining admissions of fact
and of documents which will avoid unnecessary proof,
stipulations regarding the authenticity of documents,
and advance rulings from the court on the admissibihty
of evidence,

(4) the avoidance of unnecessary proof and of
cumulative evidence, and limitations or restrictions on
the use of testimony under Rule 702 of the Federal
Rules of Evidence,

(5) the appropnateness and timing of summary
adjudication under Rule 56,

(6) the control and scheduling of discovery,
mecluding orders affecting disclosures and discovery
pursuant to Rule 26 and Rules 29 through 37,

least one of 1ts attorneys to make stipulations and
admissions about all matters that can reasonably be
anticipated for discussion at a pretrial conference.
If appropriate, the court may require that a party or
1ts representative be present or reasonably available
by telephone to constder possible settlement

(2) Matters for Constderation. At any pretrial
conference under this rule, the court may consider
and take appropriate action on the following matters

(A) formulating and simplifying the 1ssues, and
elirmnating frivolous claims or defenses,

(B} amending the pleadings if necessary or
desirable,

(C) gbtaining admissions and stipulations regarding
facts and documents to avoid unnecessary
proof, and ruling 1 advance on
the admussibility of evidence,

(I} avording unnecessary proof and cumulative
evidence, and limiting the use of testimony
under Federal Rule of Evidence 702,

(E) determuning the appropriateness and timing of
summary adjudication under Rule 56,

(F) controlling and schedulng discovery, including
orders affecting disclosures and discovery under
Rule 26 and Rules 29 through 37,

Civil Rules 16-22 & 23 1-25 — with global 1ssue proposals 3
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Rule 16(c)

for trial,
(8) the advisability of referring matters to a
magistrate judge or master,

assist 1n resolving the dispute when authorized by
statute or local rule,

(11) the disposition of pending motions,

legal questions, or unusual proof problems,

1ssue 1n the case,

1ssue that could, on the evadence, be the basis for a
Judgment as a matter of law under Rule 50(a) or a
Judgment on partial findings under Rule 52(c),

tune allowed for presenting evidence, and

speedy, and mexpensive disposition of the action

If appropniate, the court may require that a party or its
representative be present or reasonably available by
telephone 1n order to consider possibie settlement of the
dispute

(10} the form and substance of the pretnal order,

(12) the need for adopting special procedures for
managing potentially difficult or protracted actions that
may mvolve complex 1ssues, multiple parties, dafficult

(13) an order for a separate tral pursuant to Rule
42(b} with respect to a claim, counterclaim, cross-claim,
or third-party claum, or with respect to any particular

(16) such other matters as may facilitate the just,

At least one of the attornevs for cach party participating 1n
any conference before trial shall have authonity to enter into
stipulations and to make admrssions regarding all matters that
the participants may reasonably anticipate may be discussed

(7) the identification of witnesses and documents,
the need and schedule for filing and exchanging pretnal
briefs, and the date or dates for further conferences and

(9) settlement and the use of special procedures to

(14) an order directing a party or parties to present
evidence early m the trial with respect to 2 manageable

(15) an order establishing a reasonable limit on the

(&)

(H)

th

o)

(K)
@€

(M)

N

0)

(P)

identifying witnesses and documents,
scheduling the filing and exchange of any
pretrial briefs, and fixing dates for further
conferences and for tnal,

refernng matters to a magistrate judge or
master,

settling the case and using special procedures to
assist 1n resolving the dispute when authorized
by statute or local rule,

determining the form and content of the preirial
order,

disposing of pending motions,

adopting special procedures for managng
potentially difficult or protracted actions that
may involve complex 1ssues, multiple parties,
difficult legal questions, or unusual proof
problems,

ordermg a separate trial under Rule 42(b) of a
claim, counterclaim, crossclaim, third-party
claim, or particular 1ssue,

directing the presentation of evidence early in
the trial regarding a manageable 1ssue that
mght, on the evidence, be the basis for a
Judgment as a matter of law under Rule 50(a) or
a Judgment on parttal findings under Rule 52(c),

establishing a reasonable limit on the time
allowed to present evidence, and

facihitating 1n other ways the just, speedy, and
mexpensive disposition of the action

Civil Rules 16-22 & 23 1-25 — wath global 1ssue proposals
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Rute 16(d)-(e}

(d) Final Pretrial Conference. Any final pretrial
conference shall be held as close to the time of tnal as
reasonable under the circumstances The participants at any
such conference shall formulate a plan for tnal, including a
program for facilitating the adimtssion of evsdence The
conference shall be attended by at least one of the attorneys
who will conduct the tnal for each of the parties and by any
unrepresented parties

(dy Pretrial Orders. After any conference under this rule,

the court should enter an order reciting the action taken
This order controls the course of the action unless the
court modifies 1t

(¢) Pretrial Orders. After any conference held
pursuant to this rule, an order shall be entered reciting the
action taken Ths order shall control the subsequent course
of the action unless moditicd by a subsequent order The
order following a fina! pretral conference shall be modified
only to prevent mamifest injustice

(e)

Final Pretrial Conference and Orders. The court may
hold a final pretrial conference to formulate a trial plan,
including a plan to facilitate the admission of evidence
The conference must be held as close to the start of trial
as 18 reasonable, and must be attended by at least one
attorney who will conduct the tnal for each party and by
any unrepresented party The court may modify an order
made after a final pretrial conference only to prevent
manifest injustice

Civil Rules 16-22 & 23 1-25 — with global 1ssue proposals 5
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Rule 16(f)

(f) Sanctions. If a party or party’s attorney fails to
obey a scheduling or pretrial order, or 1f no appearance s
made on behalf of & party at a scheduling or pretrial
conference, or 1f a party or party's attorney 15 substantially
unprepared 1o participate in the conference, or 1f a party or
party's attornev fails to participate 1n good faith, the judge,
upon_motion or the judge's own initiative, may make such
orders with regard thereto as arc just, and among others any
of the orders provided 1n Rule 37(b}2}B), (C), (D) Inlieu
of or 1n addition to any other sanction, the judge shall require
the party or the attorney representing the party or both to pay
the reasonable expenses mcurred because of any
noncoempliance with this rule, including attorney's fees,
unless the judge finds that the noncomplhance was
substantially justified or that other circumstances make an
award of expenses unjust

(f) Sanctions.

(1) In General. The court, on_motion or on its own,
may 1ssue any just orders, including those authorized
by Rule 37(b)(2)(B), (C), and (D), 1f a party or its

attorney
(A) fails to appear at a scheduling or other pretrial
conference,

(B) 15 substantially unprepared to particspate — or
does not participate 1n good faith—1n a
scheduling or other pretnal conference, or

(C) fails to obey a schedulinmg or other pretrial order

(2) Imposing Fees and Costs. Instead of or 1n addition
to any other sanction, the court must require the
party, its attorney, or both to pay the reasonable
expenses ~— mmcluding attorney's fees — incurred
because of any noncomphance with this rule, unless
the noncompliance was substantially justified or
other circumstances make an award of expenses
urjust

COMMITTEE NOTE

The language of Rule 16 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only
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Rule 17(a)

V. PARTIES

Rule 17. Partics Plaintiff and Defendant; Capacity

TITLEIV. PARTIES

Rule 17, The Plaintiff and Defendant; Capacity

(a) Real Party in Interest. Every action shall be
prosccuted 1n the name of the real party 1n interest An
executor, adnunistrator, guardian, bailee, trustee of an
express trust, a party with whom or 1n whose name a contract
has been made for the benefit of another, or a party
authorized by statute may sue in that person's own name
without joining the party for whose benefit the action 1s
brought, and when a statute of the United States so provides,
an action for the use or benefit of another shall be brought 1n
the name of the United States No action shall be dismissed
on the ground that 1t 18 not prosecuted 1n the name of the real
party 1 interest until a reasonable time has been allowed
after objection for ratification of commencement of the action
by, or jownder or substitution of, the real party 1n mterest, and
such ratification, joinder, or substitution shall have the same
effect as 1f the action had been commenced 1n the name of the
real party in interest

{a) Real Party in Interest.

(1) Requirement and Designation. An action must be
prosecuted 1n the name of the real party in interest
The following may sue 1n thewr own names without
jowuning the person for whose benefit the action 13
brought

(A) an executor,

{B) an adnumistrator,

(C) agnardian,

(D) abailee,

(E) atrustee of an express trust,

(F} aparty with whom or in whose name a contract
has been made for another's benefit, and

{G) aparty authorized by statute

(2) Action in the Name of the United States for
Another’s Use or Benefit. When a federal
statutebnited-Statesstatute so provides, an action
for another's use or benefit must be brought 1n the
name of the United States

(3) Jownder of the Real Party in Interest. The court
may not dismiss an action for failure to prosccute
1n the name of the real party in interest until, after
objection, a reasonable time has been allowed for the
real party 1n interest to ratify, yoin, or be substituted
into the action  After ratification, joinder, or
substitution, the action proceeds as 1f it had been
commenced by the real party in mterest

Crvil Rules 16-22 & 23 [-25 — with global 15sue proposals 7

March 23, 2004




Rule 17(b)-(c)

(b} Capacity to Sue or Be Sued. The capacity of an
individual, other than one acting 1n a representative capacity,
to sue or be sued shall be determined by the law of the
indrvidual's domicile  The capacity of a corporation to sue or
be sued shall be determuned by the law under which 1t was
organized In all other cases capacity to sue or be sued shall
be determined by the law of the state in which the district
court is held, except (1) that a partnership or other
unincorporated association, which has no such capacity by
the law of such state, may sue or be sued 1 1ts common name
for the purpose of enforcing for or aganst it a substantive
right existing under the Constitution or laws ot the United
States, and (2) that the capacity of a recerver appointed by a
court of the United States to sue or be sued in a court of the
United States 15 governed by Title 28, U S C, Sections 754
and 95%(a)

(b} Capacity to Sue or Be Sued. Capacity to sue or be sued
15 determined as follows

(1) for an individual who 1s not acting 1n a representative
capacity, by the law of the individual's domicile,

(2) fora corporation, by the law under which 1t was
organized, and

(3) for all other parties, by the law of the state where the
district court 15 locatedwhere-thecourtis-treid,
excepl that

(A) apartnership or other unincorporated
association with no such capacity under that
state's law may sue or be sued n 1ts common
name to enforce a substantive right existing
under federal lawthe—Hmited-States

Constitutiomor-taws, and
(B) 28U S C §§ 754 and 959(a) govem the
capacity of a recerver appointed by a Umited

States court to sue or be sued 1n a United States
court

(¢) Infants or Incompetent Persons. Whenever an
infant or incompetent person has a representative, such as a
general guardian, comrmttee, conservator, or other like
fiduciary, the representative may sue or defend on behalf of
the infant or incompetent person An infant or incompetent
person who does not have a duly appointed representative
may sue by a next fniend or by a guardian ad litem The court
shall appoint a guardian ad litem for an infant or :ncompetent
person not otherwise represented n an action or shall make
such other order as 1t deems proper for the protection of the
infant or incompetent person

(¢) Minor or Incompetent Person.

(1} Wiuh a Representative. The following
representatives may sue or defend on behalf of a
minor or an incompetent person

(A) a general guardian,
(B) acommuttee,

(C) a conservator, or
(D) a like fiduciary

(2) Without a Representative. A minor or an
tncompetent person who does not have a duly
appointed representative may sue by a next friend
or by a guardian ad litem  The court must appoint
a guardian ad Iitem — or 1ssue another appropriate
order — to protect a minor or mcompetent person
who 15 unrepresented n an action

COMMITTEE NOTE

The language of Rule 17 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.
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Rule 18

Rule 18. Joinder of Claims and Remedies

Rule 18. Joinder of Claims and Remedies

(a) Joinder of Claims. A party asserting a claim to
relief as an ongmal claim, counterclamm, eross-claim, or
third-party claim, may join, either as independent or as
alternate clayms, as many claims, legal, equitable, or
maritime, as the party has against an opposing party

(a) Joinder of Claims. A party asserting a claim,
counterclaim, crosselaim, or third-party claim may jom,
as independent or alternate claims, as many claims as 1t
has against an opposing party

() Joinder of Remedies; Fraudulent Conveyances,
Whenever a claim 1s one heretofore cogmzable only after
another claim has been prosecuted to a conclusion, the two
claims may be joined 1 a single action, but the court shall
grant relief m that action only 1n accordance with the relative
substantive rights of the parties In particular, a plamtff may
statc a claim for money and a claim to have set aside a
conveyance fraudulent as to that plaintiff, without first having
obtained a yudgment establishing the claim for money

(b) Joinder of Remedies; Contingent Claims. A party may
Joun two claims even though one of them 1s contingent on
the dispesition of the other, but the court may grant relief
only 1n accordance with the parties' relative substantive
nghts In parttcular, a plaintiff may state a claim for
money and a clam to set aside a conveyance that 15
fraudulent as to that plamtiff, without first gbtaining a
judgment for the money

COMMITTEE NOTE

The language of Rule 18 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Modification of the obscure former reference to a claim "heretofore cognizable only after
another claim has been prosecuted to a conclusion" avoids any uncertainty whether Rule 18(b)’s
meaning is fixed by retrospective inquiry from some particular date
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Rule 19(a)-(b)

Rule 19. Joinder of Persons Needed
for Just Adjudication

Rule 19. Required Joinder of Parties

{a) Persons to Be Joined if Feasible. A person who 15
subject to service of process and whose joinder will not
deprive the court of jurisdiction over the subject matter of the
action shall be joined as a party 1n the action i+f (1) 1n the
person's absence complete reltef cannot be accorded among
those already parties, or (2) the person claims an mnterest
relating to the subject of the action and 1s so situated that the
disposition of the action n the person’s absence may (1) as a
practical matter impair or umpede the person's ability to
protect that interest or (1) leave any of the persons already
parties subject to a substantial nisk of mcurring double,
muttiple, or otherwise inconsistent obligations by reason of
the claimed interest Tf the person has not been so jomed, the
court shall order that the person be made a party If the
person should join as a plaintiff but refuses to do so, the
person may be made a defendant, or, 1n a proper case, an
mveluntary plamtff  If the joined party objects to venue and
Jomder of that party would render the venue of the action
improper, that party shall be dismissed from the action

(a) Persons Required to Be Joined if Feasible,

(1} Requred Party. A person who 15 subject to service
of process and whose yoinder will not deprive the
court of subject-matter jurisdiction must be jomed as
a party 1f

(A) 1 that person’s absence, the court cannot
accord complete relief among existing partes,
or

(B) that person claims an interest relating to the
subject of the action and 1s so situated that
disposing of the action 1 the person's absence
may

(i) as a practical matter impair or impede the
person's ability to protect the interest, or

(ii) leave an existing party subject to a
substantial risk of mncurning double,
multiple, or otherwise inconsistent
obligations because of the interest

(2) Jownder by Court Order. 1f a person has not been
Jomed as requared, the court must order that the
person be made a party A person who refuses to
Join as a plaintiff may be made either a defendant or,
in a proper case, an involuntary plaintiff

(3) Venue. If ajorned party objects to venue and the
Joinder would render venue mmproper, the court must
dismuss that party

(b) Determination by Court Whenever Joinder Not
Feasible. If a person as described 1n subdivision (a)(1)-(2)
hereof cannot be made a party, the court shall determine
whether in equity and good conscience the action should
proceed among the parties before 1t, or should be dismissed,
the absent person being thus regarded as indispensable The
factors to be considered by the court include first, to what
extent a judgment rendered 1n the person's absence might be
prejudicial to the person or those already parties, second, the
extent to which, by protective provisions in the judgment, by
the shaping of relief, or other measures, the prejudice can be
lessened or avorded, third, whether 2 judgment rendered m
the person’s absence will be adequate, fourth, whether the
plammtiff will have an adequate remedy 1l the action 15
disrmssed for nonjoinder

(b} When Joinder Is Not Feasible. If a person who 1s
required to be jomed 1if feasible cannot be jomed, the
court must determine whether, 1n equity and good
conscience, the action should proceed among the existing
parties or should be dismissed The factors for the court
to consider include

(1) the extent to which a judgment rendered in the
person's absence might prejudice that person or the
existing parties,

(2} the extent to which any prejudice could be lessenad
or avoided by

(A) protective provisions mn the judgment,
(B} shaping the relief, or
{C) other measures,

(3) whether a judgment rendered 1n the person's absence
would be adeguate, and

(4) whether the plamtff would have an adequate remedy
if the action were disrmssed for nonjoinder
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Rule 19(c)-(d)

(¢} Pleading Reasons for Nonjoinder. A pleading () Pleading Reasons for Nonjoinder. When asserting a
asserting a clamm for relief shall state the names, 1f known to claim for relief, a party must state
the pleader, of any persons as described 1n subdivision (1) the names, 1f known, of any persons who are
(a)(1)-(2) hereof who are not jomned, and the reasons why
they are not jomned required to be jomed 1if feasible but are not yomed,

and
(2) the reasons for not joring them

(d)} Exception of Class Actions. This rule 1s subject to (d) Exception for Class Actions. This rule 1s subject to

the provistons of Rule 23 Rule 23
COMMITTEE NOTE

The language of Rule 19 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only

Former Rule 19(b) described the conclusion that an action should be dismissed for mability
to jom a Rule 19(a) party by carrying forward traditional terminology: "the absent person being
thus regarded as indispensable." "Indispensable" was used only to express a conclusion reached
by applying the tests of Rule 19(b). It has been discarded as redundant.
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Rule 20

Rule 20. Permissive Joinder of Parties

Rule 20. Permissive Joinder of Parties

(a) Permissive Joinder. All persons may joimn n one
action as plamntiffs 1f they assert any right to relief jontly,
severally, or 1n the alternative 1n respect of or anising out of
the same transaction, occurrence, or series of transactions or
occurrences and if any question of law or fact common to all
these persons will arise i the action  All persons (and any
vessel, cargo or other property subject to admralty process m
rem) may be jomed 1n one action as defendants 1f there 1s
asserted against them jomtly, severally, or in the alternative,
any right to relief m respect of or arising out of the same
transaction, occurrence, or series of transactions or
occurrences and 1f any question of law or fact common to all
defendants will anise 1n the action A plamtff or defendant
need not be interested 1n_obtaining or defending against all
the relief demanded Judgment may be given for one or more
of the plaintiffs according to their respective rights to relief,
and aganst ene or more defendants according to ther
respective habilities

(a) Persons Who May Join or Be Joined.

(1} Plaintiffs. Persons may jom 1n one action as
piamntffs 1f

{A) they assert any nght to relief jomtly, severally,
or 1n the alternative with respect to or arising
out of the same transaction, eccurrence, or
senies of transactions or occurrences, and

(B) any legal or factual question common to all
plaintiffs will arise 1n the action

(2) Defendants. Persons — as well as a vessel, cargo,
or other property subject to admralty process in
rem — may be joined 1n one action as defendants 1f

(A) any night to relief 15 asserted against them
jointly, severally, or in the alternative with
respect to or ansing out of the same transaction,
occurrence, or senes of transactions or
occurrences, and

(B) any legal or factual question common to all
defendants will arise 1n the action

(3) Extent of Relief. Neither a plamtiff nor a defendant
need be interested in_obtaining or defending against
all the relief demanded The court may grant
Judgment to one or more plamntiffs according to their
rights, and agamst one or more defendants according
to thewr habilities

(b) Separate Tnals. The court may make such orders
as will prevent a party from being embarrassed, delayed, or
put to expense by the inclusion of a party agamst whom the
party asserts no claim and who asserts no claim agamst the
party, and may order separate tnals or make other orders to
prevent delay or prejudice

{b) Protective Measures. The court may 1ssue orders —
ncluding an order for separate trials — to protect an
existing party against embarrassment, delay, expense,
or other prejudice ansing from the joinder of a person
agaimnst whom the party asserts no claim and who asserts
no claim agamnst the party

COMMITTEE NOTE
The language of Rule 20 has been amended as part of the general restyling of the Civil Rules

to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only
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Rule 21

Rule 21. Misjoinder and Non-Joinder of Parties

Rule 21. Misjoinder and Nonjoinder of Parties

Misyoinder of parties 1s not ground for dismussal of an
action Parties may be dropped or added by order of the
court on motion of any party or of its own initiative at any
stage of the action and on such terms as are just Any claim
agamst a party may be severed and proceeded with
separately

Misjoinder of parties is not a ground for dismissing an action
On motion or gn its own, the court may at any time, on just
terms, add or drop a party Any claim against a party may be
severed and adjudicated separately

COMMITTEE NOTE

The language of Rule 21 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.
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Rule 22

Rule 22. Interpleader

Rule 22, Interpleader

{1) Persons having claims against the plaintiff may be
joined as defendants and required to interplead when their
claims are such that the plamtiff 1s or may be exposed to
double or multiple liability Tt 15 not ground for objection to
the jomder that the claims of the several claimants or the
titles on which their claims depend do not have a common
origin or are not wdentical but are adverse to and independent
of one another, or that the plaintiff avers that the plamnt:ff 1s
not hable 1n whole or in part to any or alt of the claimants A
defendant exposed to similar lhability may obtain such
interpleader by way of eross-claim or counterclaim The
provisions of this rule supplement and do not 1n any way
limut the joinder of parties permitted 1in Rule 20

(2) The remedy herein provided 1s in addition to and n
no way supersedes or imits the remedy provided by Title 28,
USC, §§1335,1397, and 2361 Actions under those
provisions shall be conducted mn accordance with these rules

(@)

(b)

Grounds.

(1) By a Plaintiff. Persons with claims that may expose
a plaintiff to double or multiple habihty may be
Jotned as defendants and required to interplead
Joinder for interpleader 1s proper even though

{A) the claims of the several claimants, or the titles
on which their claims depend, lack a common
origm or are adverse and independent rather
than 1dentical, or

(B) the plamtiff denies liability 1n whole or 1n part
to any or ail of the claimants

(2) By a Defendant. A defendant exposed to ssmilar
Liabality may seek interpleader through a crossclaim
or counterclaim

Relation to Other Rules and Statutes. This rule
supplements — and does not liimt — the joinder of
parties permitted by Rule 20 The remedy 1t provides 1s
1n addition to — and does not supersede or limit — the
remedy provided by 28 U S C §§ 1335, 1397, and 2361
Actions under those statutes must be conducted under
these rules

COMMITTEE NOTE

The language of Rule 22 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and termnology consistent throughout
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Rule 23.1

Rule 23.1. Derivative Actions by Shareholders

Rule 23.1. Derivative Actions

In a dervative action brought by one or more
sharcholders or members to enforce a nght of a corporation
or of an umncorporated association, the corporation or
association having failed to enforce a nght which may
properly be asserted by 1t, the complaint shall be venfied and
shall allege (1) that the plaintiff was a sharcholder or member
at the time of the transaction of which the plamntiff complains
or that the plamtiff's share or membershp thereafter devolved
on the plaintff by operation of Jaw, and (2) that the action 15
not a collusive one to confer jurnisdiction on a court of the
United States which 1t would not otherwise have The
complaint shall also allege with particulanity the efforts, 1f
any, made by the plaintiff to obtain the action the plamtiff
desires from the directors or comparable authority and, if
necessary, from the shareholders or members, and the reasons
for the plaintiff's faiture to ghtain the actton or for not
making the effort The denvative action may not be
maintained 1f 1t appears that the plaintiff does not fairly and
adequately represent the interests of the shareholders or
members similarly situated 1n enforcing the night of the
corporation or association  The action shall not be chsnussed
or compromused without the approval of the court, and notice
of the proposed disrmussal or compromuse shall be given to
shareholders or members m such manner as the court directs

(a) Prerequisites. This rule applies when one or more
shareholders or members of a corporation or an
unincorporated association bring a denivative action
to enforce a nght that the corporation or association may
properly assert but has failed to enforce The derivative
action may not be maintamned 1f 1t appears that the
plamtiff does not fairly and adequately represent the
interests of sharcholders or members that are similarly
situated 1 enforcing the right of the corporation or
association

(b) Pleading Requirements. The complaint must be verified
and must

(1) allege that the plaintiff was a shareholder or member
at the time of the transaction complamed of, or that
the plamtiff's share or membership later devolved on
1t by operation of law,

(2} allege that the action 1s not a collusive one to confer
junsdiction that the court would otherwise lack, and

(3) state with particularity

(A) the efforts, 1f any, made by the plaintiff to
obtain the desired action from the directors or
comparable authority and, if necessary, from the
shareholders or members, and

(B) the reasons for not gbtaining the action or not
making the effort

{c) Settlement, Dismissal, and Compromise. A denvative
action may be settled, voluntarily dismissed, or
comprormised only with the court’s approval Notice
of a proposed settlement, voluntary disrmssal, or
compronmise must be given to shareholders or members
m the manner that the court directs

COMMITTEE NOTE

The language of Rule 23.1 has been amended as part of the general restyling of the Civil
Rules to make them more easily understood and to make style and terminology consistent
throughout the rules These changes are mtended to be stylistic only.
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Rule 23.2

Rule 23.2, Actiens Relating to Unincorporated
Associations

Rule 23.2. Actions Relating to Unincorporated
Associations

An action brought by or agamst the members of an
unimcorporated association as a class by naming certain
members as representative parties may be maintamed only
1f 1t appears that the representative parties will fairly and
adequately protect the mnterests of the association and its
members In the conduct of the action the court may make
appropriate orders corresponding with those descnibed 1n
Rule 23(d), and the procedure for dismissal or compromuse of
the action shall correspond with that provided 1in Rule 23(¢)

This rule applies to an action brought by or against the
members of an unincorporated assoclation as a class by naming
certamn members as representative parties  The action may be
mamtamed only 1f 1t appears that those parties will fairly and
adequately protect the interests of the association and 1its
members  In conducting the action, the court may 1ssue

any appropnate orders correspondmg with those m Rule 23(d),
and the procedure for settlement, voluntary dismissal, or
compromise must correspond with the procedure in Rule 23(e)

COMMITTEE NOTE
The language of Rule 23.2 has been amended as part of the general restyling of the Civil

Crvil Rules 16-22 & 23 1-25 — wath global ssue proposals 16
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Rule 24(a)-(b)

Rule 24. Intervention

Rule 24. Intervention

(a) Entervention of Rught. Upon timely application
anyone shall be permitted to intervene 1 an action (1) when
a statute of the United States confers an unconditional right
to wntervene, or {2) when the applicant claimns an interest
relating to the property or transaction which 1s the subject of
the act:on and the applicant 1s so situated that the disposition
of the action may as a practical matter impair or impede the
applicant’s ability 1o protect that mterest, unless the
applicant’s interest 15 adequately represented by extsting
parties

(a) Intervention of Right, Upon timely motion, the court
must permit anyone to inlervene who

(1) 1s given an unconditional right to tervene by a
federal statutebtmited-States-statute, or

(2) claims an interest relating to the property or
transaction that 15 the subject of the action, and 15
so situated that disposition of the action may as a
practical matter impair or rmpede the movant’s
abality to protect 1ts interest, unless existing parties
adequately represent the movant’s interest

(b) Permissive Intervention. Upon timely application
anyone may be pernutted to mtervene m an action (1} when
a statute of the United States confers a conditional right to
mtervene, or (2) when an applicant's claim or defense and the
main action have a question of law or fact in common When
a party to an action rehies for ground of claim or defense upon
any statute or executive order adrmimistered by a federal or
state governmental officer or agency or upon any regulation,
order, requiremnent, or agreement 1s5ued or made pursuant to
the statute or executive order, the officer or agency upon
tumely appiication may be permitted to intervene i the
action In exercising 1ts dhscretion the court shall consider
whether the imtervention will unduly delay or prejudice the
adjudication of the nghts of the onginal parties

{b} Permissive Intervention.

(1) In General. Upon timely motion, the court may
permit anyone to mtervene who

(A) 1s given a conditionat rnight to intervene by a
federal statuteHnited-Statesstatute, or

(B) has a claim or defense that shares a common
question of law or fact with the main action

(2) By a Government Officer or Agency. Upon timely
motion, the court may permut a federal or state
governmental officer or agency to intervene 1f
a party's claum or defense 15 based on

(A) astatute or executive order administered by the
officer or agency, or

(B) any regulation, order, requirement, or
agreement 1ssued or made under the statute or
executive order

(3) Delay or Prejudice. In exercising s discretion, the
court must consider whether the intervention will
unduly delay or prejudice the adjudication of the
ongmal parties’ nights
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Rule 24(c)

(¢) Procedure. A person desiring to intervenc shall {¢) Procedure.
serve a motion 1o intervene upon the parties as provided in
Rule 5 The motion shall state the grounds therefor and
shall be accompanied by 4 pleading setting forth the claim
or defense for which intervention i1s sought The same
procedure shall be followed when a statute of the United
States gives a nght to mtervene  When the constitutionality

(1} Notice and Pleading Required. A motion to
mtervene must be served on the parties as provided
mRule 5 The motion must state the grounds for
mtervention and be accompanied by a pleading that
sets forth the claim or defense for which intervention

of an act of Congress affecting the public interest 1s drawn 15 sought

m question i any action in which the United States or an (2) Challenge to a Statute; Court’s Duty. When the
officer, agency, or employee thereof 1s not a party, the constitutionality of a statute affecting the public
court shall notify the Attorney General of the United interest 15 questioned 1n any action, the court must,
States as provided in Title 28, US C § 2403 When the as provided m28 U S C § 2403, notify

constitutionality of any statute of a State affecung the public (A) the Attorney General of the United States, if a

mterest 15 drawn 1 question m any action 1 which that State

or any agency, officer, or employee thereof 15 not a party. federal statute g i

the court shall notify the attorney general of the State as :ﬂali}c‘;‘ %:i ?f?:;:n;hzrng;[}g;t:i Sltgt?eg?r a
provided m Title 28, US C § 2403 A party challenging the Y » A8 ' ployees 18

constitutionality of legislation should call the attention of the party, and

court to 1ts consequential duty, but failure to do sp 1s not a (B) the Attorney General of the state, 1f a state

waiver of any constitutional nght otherwise timely asserted statute 15 challenged and neither the state nor
any of its officers, agencies, or employees 1s a
party

(3) Party’s Responsibility. A party challenging the
constitutionality of a statute should call the
court's attention to its duty under Rule 24(c)(2), but
faling to do so does not waive any constitutional
right otherwise timely asserted

COMMITTEE NOTE

The language of Rule 24 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only

The former rule stated that the same procedure 1s followed when a United States statute gives
a right to intervene This statement is deleted because 1t added nothing.
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Rule 25(a)-(c)

Rule 25, Substitution of Parties

Rule 25. Substitution of Parties

(a) Death.

(1) Ifa party dies and the claim 15 not thereby
extinguished, the court may order substitution of the
proper parties  The motion for substitution may be
made by any party or by the successors or
representatives of the deceased party and, together with
the notice of hearing, shall be scrved on the parties as
provided 1n Rule 5 and upon persons not parties i the
manner provided 1n Rule 4 for the service of a
summons, and may be served 1n any judicial district
Unless the motion for substitution 1s made not later than
90 days after the death 1s suggested upon the record by
service of a statement of the fact of the death as
provided herein for the service of the motion, the action
shall be dismissed as to the deceased party

(2) In the event of the death of one or more of the
plamtiffs or of one or more of the defendants in an
action in whach the nght sought to be enforced survives
only to the surviving plainuffs or only agamnst the
surviving defendants, the action does not abate The
dcath shall be suggested upon the record and the action
shall proceed 1n favor of or aganst the surviving parties

(2} Death,

(1) Substitution if the Claim Is Not Extinguushed 1fa
party dies and the claim 15 not extinguished, the
court may order substitution of the proper party A
motion for substitution may be made by any party or
by the decedent’s successor or representative  Tf the
motion 1s not made within 90 days after service of a
statement noting the death, the action must be
dismissed with regpect to the decedent

(2) Continuation Among the Remaining Parties. After
a party’s death, 1f the right sought to be enforced
survives only to or against the remaintng parties, the
action does not abate, but proceeds in favor of or
against the remaining parties  The death should be
noted on the record

(3) Service. A motion to substitute, together with a
notice of hearing, must be served on the parties as
provided 1n Rule 5 and on nonparties as provided m
Ruie 4 A statement noting death must be served 1n
the same manner Service may be made i any
Judicial distnct

{b) Incompetency. Ifa party becomes mcompetent,
the court upon metion served as provided in subdivision (a)
of this rule may allow the action to be continued by or agasnst
the party's representative

(b) Incompetency. Ifa party becomes incompetent, the court
may, on motion, allow the action to be continued by or
agamsl the party's representative  The motion must be
served as provided in Rule 25(a)(3)

(¢) Transfer of Interest. In case of any transfer of
mterest, the action may be continued by or against the
original party, unless the court upon motion directs the
person to whom the interest 1s transferred to be substituted in
the action or yoined with the original party Service of the
motion shall be made as provided in subdivision (a) of this
rule

(c) Transfer of Interest. If an interest 1s transferred, the
action may be continued by or against the origmal party
unless the court, on motion, directs the transferee to be
substituted n the action or Jomed with the origmal party
The motion must be served as provided n Rule 25(a)(3)
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Rule 25(d)

(d) Public Officers; Death or Separation From
Office.

(1) When a public officer is a party to an action
n an official capacity and during its pendency dies,
resigns, or otherwise ceases to hold office, the
action does not abate and the officer's successor 13
automatically substituted as a party Proceedings
following the substitution shall be in the name of the
substituted party, but any misnomer not affecting the
substantial nights of the parties shall be disregarded
An order of substitution may be entered at any tume,
but the omission to enter such an order shall not affect
the substitution

(2} A public officer who sues or 15 sued m an
official capacity may be descnbed as a party by the
officer's official title rather than by name, but the court
may require the officer's name to be added

(d)} Public Officers; Death or Separation from Office.

(1) Automatic Substitution. An action does not abate
when a public officer who 15 a party 1n an official
capacity dies, resigns, or otherwise ceases 10 hold
office while the action 18 pending  The officer's
successor 18 automatically substituted as a party
Later proceedings should be 1n the substituted party's
name, but any misnomer not affecting the parties'
substantial rnghts must be disregarded The cournt
may order substitution at any ttme, but the absence
of such an order does not affect the substitution

(2) Officer's Name. A public officer who sues or1s
sued 1n an official capacity may be designated by
official title rather than by name, but the court
may order that the officer's name be added

COMMITTEE NOTE

The language of Rule 25 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rales These changes are intended to be stylistic only.
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Rule 26(a)

V. DEPOSITIONS AND DISCOVERY

Rule 26. General Provisions Governing Discovery;

Duty of Disclosure

V. DISCLOSURES AND DISCOVERY

Rule 26. Duty to Disclose; General Provisions
Governing Discovery

(a) Required Disclosures; Methods to Discover
Additional Matter.

(1) Initial Disclosures. Except in categones of

proceedings specified in Rule 26(a)(1)(E), or to the
exlent otherwise stipulated or directed by order, a party
must, without awaiting a discovery request, provide to
other parties

(A) the name and, if known, the address
and telephone number of each individual hikely to
have discoverable information that the disclosing
party may use to support its claums or defenses,
unless solely for impeachment, 1dentifying the
subjects of the information,

{B) acopy of, or a description by category
and location of, all documents, data compilations,
and tangible things that are i the possession,
custody, or control of the party and that the
disclosing party may use to support its clasms or
defenses, unless solely for impeachment,

{a) Required Disclosures.
(1) [Fautial Disclosures.

(A) In General Except as exempted by Rule
26(a)(1)(B) or as otherwise stipulated by the
parties or ordered by the court, a party must,
without awaiting a discovery request, provide to
the other parties

(i) the name and, tf known, the address and
telephone number of each mdividual Iikely
to have discoverable mformation — along
with the subjects of that information —
that the disclosing party may use to support
1ts claims or defenses, unless the use would
be solely for impeachment,

(i) acopy — ora description by category and
location — of all documents, data
compilations, and tangible things that the
disclosing party has 1n 1ts possession,
custoedy, or control and may use to support
its claims or defenses, untess the use would
be solely for impeachment,

(C) acomputation of any category of
damages claimed by the disclosing party, making
available for mspection and copymg as under Rule
34 the documents or other evidentiary material,
not privileged or protected from disclosure, on
which such computation 1s based, mcludmg
matenals bearing on the nature and extent of
iyunes suffered, and

(D) for mspection and copymg as under
Rule 34 any insurance agreement under which any
PEFSOn Carrying on an insurance business may be
liable to satisfy part or all of a judgment which
may be entered 1n the action or to indemmify or
rexmburse for payments made to satisfy the
judgment

(iii) a computation of each category of
damages claimed by the disclosing
party — and also make available for
inspection and copying as under Rule 34
the documents or other evidentiary
matenal, unless privileged or protected
from disclosure, on which each
computation of damages 15 based,
meluding matenais beaning on the nature
and extent of mnjunes suffered, and

(iv)  forinspection and copymng as under Rule
34, any insurance agreement under which
an msurance bustness may be Liable to
satisfy all or part of a possible judgment
or to mdemmfy or remburse for payments
made to satisfy the judgment

Civil Rules 26-37 & 45 — global 1ssue proposals
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Rule 26{a)

(E) The following categories of

proceedings are exempt from imtial disclosure
under Rule 26(a)(1)

(1) an action for review on an
admuristrative record,

(n)  apetition for habeas corpus or
other proceeding to challenge a crimuinal
conviction Or sentence,

(1)  an action brought without
counsel by a person 1n custody of the United
States, a state, or a state subdivision,

(tv)  an action to enforce or quash an
administrative summons or subpoena,

{v)  an action by the United States
to recover benefit payments,

(v1)  an action by the Umted States
to collect on a student loan guaranteed by the
United States,

{vu1) aproceeding ancillary to
proceedings n other courts, and

(vin} an action to enforce an
arbitration award

(B) Proceedings Exempt from Imitial Disclosure

The following categories of proceedings are
exempt from 1mitial disclosure

8y an action for review on an admunistrative
record,

(i)  a petition for habeas corpus or any other
proceeding to challenge a crimimal
conviction or sentence,

(1ii)  an action brought_ without an
attorneyeounset by a person in the
custody of the Umited States, a state, or a
state subdivision,

(iv) anaction to enforce or quash an
admimstrative summons or subpoena,

(v)  anaction by the United States to recover
benefit payments,

(vi) an action by the United States to collect
on a student loan guaranteed by the
United States,

(vii) a proceeding ancillary to a proceeding m
another court, and

(viit) an action to enforce an arbitration award
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Rule 26(a)

These disclosures must be made at or within 14
days after the Rule 26([) conference unless a
different time 15 set by stipulation or court order,
or unless a party objects during the conference that
mitial disclosures are not appropriate m the
circumstances of the action and states the
objection m the Rule 26(f) discovery plan In
ruling on the objection, the court must determine
what disclosures — if any — are to be made, and set
the time for disclosure Any party first served or
otherwise joined after the Rule 26(f) conference
must make these disclosures within 30 days afier
bemg served or josned unless a different time 15 set
by stipulation or court order A party must make
1ts imtial disclosures based on the mformation
then reasonably available to 1t and 1s not excused
from making 1ts disclosures because 1t has not
fully completed its mvestigation of the case or
because it challenges the sufficiency of another
party’s disclosures or because another party has
not made 1ts disclosures

(8]

o

(E)

Tume for Imnial Disclosures — In General A
party must make the initial disclosures at or
within 14 days after the Rule 26(f) conference
unless a different time 15 set by stipulation or
court order, or unless a party objects during the
conference that initial disclosures are not
appropnate in the cireumstances of the action
and states the objection 1n the Rule 26(f)
discovery plan In ruling on the objection, the
court must determine what disclosures, 1f any,
are to be made and must set the tume for
disclosure

Trme for nial Disclosures — For Parties
Served or Jomed Later A party that 1s first
served or otherwise joined after the Rute 26(f)
conference must make the initial disclosures
withm 30 days after being served or joined
unless a different time 1s set by stipulation or
court order

Basis for Imtial Disclosure, Unacceptable
Excuses A party must make 1ts initial
disclosures based on the information then
reasonably available to 1t A party 1s not excused
from making 1ts disclosures because 1t has not
fully completed 1ts investigation of the case or
because 1t challenges the sufficiency of another
party’s disclosures or because another party has
not made 1ts disclosures
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Rule 26(a)

(2) Disclosure ot Expert Testimony.

(A) Inaddition to the disclosures required
by paragraph (1), a party shall disclose to other
parties the 1dentity of any person who may be used
al tnal to present evidence under Rules 702, 703,
or 705 of the Federal Rules of Evidence

{B) Except as otherwise stipulated or
directed by the court, this disclosure shall, with
respect to a witness who 1s retained or specially
employed to provide expert testimony n the case
or whose duties as an employee of the party
regularly mvolve giving expert testimony, be
accompanied by a written report prepared and
signed by the witness The report shall contain a
complete statement of all opinions to be expressed
and the basis and reasons therefor, the data or
other information considered by the witness 1n
forming the opmions, any exhibits to be used as a
summary of or support for the opintons, the
qualifications of the witness, including a list of all
publications authored by the witness within the
preceding ten years, the compensation to be paid
for the study and testimony, and a listing of any
other cases in which the witness has testified as an
expert at trial or by deposition within the
preceding four years

(2) Disclosure of Expert Testimony

(A) In General Inaddition to the disclosures
required by Rule 26(a)(1), a party must disclose
to the other parties the identity of any witness
1t may use at trial to present evidence under
Federal Rules of Evidence 702, 703, or 705

(B) Written Report Unless otherwise stipulated by
the parties or ordered by the court, this
disclosure must be accompanied by a written
report — prepared and signed by the witness —
1f the witness 15 one retained or specially
employed to provide expert testimony n the case
or whose duttes as an employee of the party
regularly involve giving expert testimony The
report must contain

(i) a complete statement of all opimoens the
witness will express and of the basis and
reasons for them,

(i)  the data or other information considered
by the witness in forming them,

(iiif)  any exhibuts that will be used to
summarize or support them,

(iv)  the witness's qualifications, including a
hist of all publications authored 1n the
previous ten years,

(v)  alist of all other cases in which, during
the previous four years, the witness
testified as an expert at tnal or by
deposition, and

(vi)  astatement of the witness's compensation
for study and testimony in the case

(C) These disclosures shall be made at the
tumes and 1 the sequence directed by the court In
the absence of other direct:ons from the court or
stipulation by the partses, the disclosures shall be
made at least 30 days before the tnial date or the
date the case 1s to be ready for trial or, if the
evidence 15 1ntended solely to contradict or rebut
evidence on the same subject matter \dentified by
another party under paragraph (2)(B), wathin 30
days after the disclosure made by the other party
The parties shall supplement these disclosures
when required under subdivision (e)(1)

(C) Time for Disclosing Expert Testimony A parly
must make these disclosures at the times and 1n
the sequence that the court orders Absenta
stipulation by the parties or a court order, the
disclosures must be made

(i) atleast 90 days before the date set for trial
or for the case to be ready for tnal, or

(ii) 1f the evidence 1s intended solely to
contradsct or rebut evidence on the same
subject matter rdentified by another party
under Rule 26(a)(2)(B), within 30 days
after the other party's disclosure

(D) Supplementing the Disclosure. The partics
must supplement these disclosures when required
under Rule 26(e)
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Rule 26(a)

that it may present at trial other than solely for
impeachment

(A} the name and, 1f not previcusly

party may call 1f the need arises,

means of a deposition and, 1f not taken
stenographically, & transcript of the pertinent
portions of the deposition testimony, and

party may offer 1f the need arises

Unless otherwise directed by the court, these

admssibility of matenals identified under Rule

court for good cause

(3) Pretrial Disclosures. In addition to the
dhsclosures required by Rule 26(a)(1) and (2), a party
must provide to other parties and promptly file with the
court the following information regarding the evidence

provided, the address and telephone number of
each witness, scparately identifying those whom
the party expects to present and those whom the

(B) the designation of those witnesses
whose testimony 1s expected to be presented by

{(C) an appropnate 1dentification of each
document or other exhibit, including summanes of
other evidence, separately 1dentifying those which
the party expects to offer and those which the

disclosures must be made at least 30 days before tnal
Within 14 days thereafter, unless a different time 15
specified by the court, a party may serve and promptly
file a ltst disclosing (1) any objections to the use under
Rule 32(a) of a deposition designated by another party
under Rule 26(a)(3}(B), and {11} any objection, together
with the grounds therefor, that may be made to the

26(a)(3XC) Objections not so disclosed, other than
objections under Rules 402 and 403 of the Federal
Rules of Evidence, are waived unless excused by the

(3) Pretrial Disclosures.

(A) In General Inaddition to the disclosures
required by Rule 26(a)(1) and (2), a party must
provide to the other parties and promptly file the
following information about the evidence that 1t
may present at trial other than solely for
impeachment

(i) the name and, 1f not previously provided,
the address and telephone number of each
witness — separately 1dentifying those the
party expects to present and those 1t may
call 1f the need arises,

(ii) the designation of those witnesses whose
testimony the party expects to present by
deposition and, 1f not taken
stenographically, a transcnipt of the
pertinent parts of the deposition, and

(iif) an apprepriate identification of each
document or other exhib:t, incluchng
summaries of other evidence — separately
wdentifying those 1tems the party expects to
offer and those it may offer 1f the need
arises

(B) Tiume for Pretrial Disclosures, Objections
Unless the court directs otherwise, these
disclosures must be made at least 30 days before
trial Within 14 days after they are made, unless
the court sets a different tune, a party may serve
and promptly file a List that states the following
objections any objections to the use under Rule
32(a) of a deposition designated by another party
under Rule 26(a)(3)(A)(11), and any objection,
together with the grounds for i, that may be
made to the admissibihity of matenals ident:fied
under Rule 26(a)(3}(A)(111) An objection not so
made — except for one under Federal Rule of
Evidence 402 or 403 — 15 waived unless
excused by the court for good cause

{4y Form of Disclosures. Unless the court

through (3) must be made 1n wniting, signed, and
served

examinations, and requests for adnmussion

orders otherwse, all disclosures under Rules 26(a)(1)

(3} Methods to Discover Additional Matter
Parties may obtain discovery by one or more of the
following methods  depositions upon oral examnation
or written questions, written interrogatornes, production
of documents or things or permission to enter upon
land or other property under Rule 34 or 45(a)(1)(C),
for mspection and other purposes, physical and mental

{4) Form of Disclosures. Unless the court orders
otherwise, all disclosures under Rule 26(a) must be in
wrting, s1gned, and served
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(b) Discovery Scope and Limits. Unless otherwise

Limuted by order of the court i accordance with these rules,
the scope of discovery 15 as follows

(1) Iln General. Partics may obtain discovery
regarding any matter, not privileged, that 1s relevant to
the claum or defense of any party, mcluding the
existence, descrniption, nature, custody, condition, and
location of any books, documents, or other tangible
things and the tdentity and location of persons having
knowledge of any discoverable matter For good cause,
the court may order discovery of any matter relevant to
the subject matter involved in the action  Relevant
mformation need not be admussible at the tnal 1f the
discovery appears reasonably calculated to lead to the
discovery of admissible evidence All discovery 1s
subject to the hmitations umposed by Rule 26(b)(2)(1),
(1), and (111)

(b) Discovery Scope and Limits.

(1) Scope in General. Unless otherwisc limited by court

order, the scope of discovery 1s as follows Parties
may obtain discovery regarding any nonprivileged
matter that 1s relevant to the claim or defense of

any party — mcluding the existence, description,
nature, custody, condition, and location of any
documents or other tangible things and the 1dentity
and location of persons who know of any
discoverable matter For good cause, the court may
order discovery of any matter relevant 10 the subject
matter involved 1n the action Relevant information
need not be adimissible at the tnal if the discovery
appears reasonably calculated to lead to the discovery
of admissible evidence  All discovery 1s subject to the
himitations impesed by Rule 26(b)}(2XB)(1), (11), and
(1)

(2) Limitations. By order, the court may alter
the limits 1n these rules on the number of depositions
and mnterrogatones or the length of depositions under
Rule 30 By order or local rule, the court may also hnut
the number of requests under Rule 36 The frequency
or extent of use of the discovery methods otherwise
permutted under these rules and by any local rule shall
be himited by the court 1f 1t determimes that (1) the
discovery sought 1s unreasenably cumulative or
duplicative, or ts obtainable from some other source
that 15 more convenient, less burdensome, or less
expensive, (1t) the party seeking discovery has had
ample opportunity by discovery n the action to ghtain
the mformation sought, or (111) the burden or expense
of the proposed discovery outweighs its likely benefit,
taking into account the needs of the case, the amount 1n
controversy, the parties’ resources, the importance of
the 13sues at stake 1n the litigation, and the importance
of the proposed discovery in resolving the 15ssues  The
court may act upon its own initiative afier reasonable
notice or pursuant to a motion under Rule 26(c)

2)

Limitations on Frequency and Extent.

(A) When Permuted By order, the court may
alter the limuts 1n these rules on the number of
depositions and interrogatories or on the length
of depositions under Rule 30 By order or local
rule, the court may also lumt the number of
requests under Rule 36

(B) When Required The court must linut the
frequency or extent of discovery otherwise
permutted by these rules or by local rule 1f it
determines that

(i) the discovery sought 1s unreasonably
cumulative or duplicative, or can be
obtained from some other source that 15
more convement, less burdensome, or
less expensive,

(i) the party seeking discovery has had ample
opportunity by discovery i the action to
obtain the mformation, or

(i} the burden or expense of the proposed

discovery outweighs 1ts likely benefit,

taking 1nto account the needs of the case,
the amount 1n controversy, the parties'
resources, the importance of the 1ssues at
stake in the hitigation, and the importance
of the discovery 1n resolving the 1ssucs

(C) On Motion or the Court's Own Imitiative  The
court may act on_motion or on its own after
reasonable notice
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(3) Tral Preparation: Materials. Subject to
the provisions of subdivision (b)(4} of this rule, a party
may obtain discovery of documents and tangible
things otherwise discoverable under subdivision (b){1)
of this rule and prepared 1n anticipation of Iitigation or
for trial by or for another party or by or for that other
party's representative (including the other party's
attorney, consultant, surety, indemnttor, insurer, or
agent) only upon a showing that the party secking
discovery has substantial need of the materials in the
preparation of the party's case and that the party 15
unable without undue hardship to obtain the
substantial equivalent of the matenals by other means
In ordering discovery of such materials when the
required showing has been made, the court shall protect
against disclosure of the mental impressions,
conclusions, opinions, or legal theories of an attorney
or other representative of a party concerning the
fitigation

A party may obtain without the required showing
a statement concerming the action or 1its subject matter
previously made by that party Upon request, a person
not a party may obtain without the required showing a
statement concermng the action or 1ts subject matter
previously made by that person If the request 1s
refused, the person may move for a court order The
provisions of Rule 37(a)(4) apply to the award of
expenses incurred 1n relation to the motion  For
purposes of this paragraph, a statement previously

(3) Trial Preparation: Materials.

(A)

(B)

(€

Documents and Tangible Things  Generally, a
party may not discover documents and tangible
things otherwise discoverable under Rule
26(b)(1) and prepared 1n anticipation of
Iitigation or for tnal by or for another party or
its representative (including the other party's
attorney, consultant, surety, mdemnitor,
insurer, or agent) But, subject to Rule
26(b)(4), those matenials may be discovered 1f
the party shows that 1t has substantial need for
the materials to prepare 1ts case and cannot,
without undue hardship, obtain the substantial
equivalent of the matenals by other means

Protection Against Disclosure 1f the court
orders discovery of those matenals, 1t

must protect against disclosure of the mental
apressions, conclusions, opimions, or legal
theores of a party's attorney or other
representative concerning the litigation

Previous Statement Any party or other person
may, on request and without the showing
required under Rule 26(b)(3)(A), obtain the
person’s own previous statement about the
action or its subject matter If the request

15 refused, the person may move for a court
order, and Rule 37(a)(5) applies to the award
of expenses A previous statement 18 erther
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made 18 (A} a written statement signed or otherwisc
adopted or approved by the person making 1t, or

(B) a stenographic, mechanical, electrical, or other
recording, or a transcription thereof, which s a
substantially verbatim recital of an oral statement by
the person maksng 1t and contemporaneously recorded

(4) Trial Preparation: Experts.

(A) A party may depose any person who
has been 1dentified as an expert whose opinions
may be presented at trial If 2 report from the
expert 15 required under subdivision {2)(2)(B), the
deposition shall not be conducted until after the
report 15 provided

(B) A party may, through mmterrogatories
or by deposition, discover facts known or opinions
held by an expert who has been retained or
specially employed by another party i
anticipation of htigation or preparation for tnal
and who 18 not expected to be called as a witness
at tnial only as provided in Rule 35(b) or upon a
showing of exceptional errcumstances under
which 1t 15 impracticable for the party seeking
discovery to_obtain facts or opinions on the same
subject by other means

{(C) Unless manifest imjustice would result,
(1) the court shall require that the party secking
discovery pay the expert a reasonable fee for ime
spent 1n responding to discovery under this
subdivision, and (11) with respect to discovery
obtained under subdivision (b)(4)(B) of this rule
the court shall require the party seeking discovery
to pay the other party a farr portion of the fees and
expenses reasonably incurred by the latter party in
obtaining facts and opimons from the expert

(i) a written statement that the person has
signed or otherwise adopted or approved,
or

(ii} & contemporaneous stenographic,
mechanical, electrical, or other
recording — or a transcription of 1t —
that recites substantially verbatim the
person's oral statement

(4) Trial Preparation: Experts.

(A) Expert Who May Testify A party may depose
any person who has been 1dentified as an expert
whose opimons may be presented at trial  If
Rule 26(a)(2)(B) requires a report from the
expert, the deposition may be conducted only
after the report 1s provided

(B) Expert Emploved Only for Trial Preparation
Generally, a party may not, by interrogatories or
deposition, discover facts known or opinions
held by an expert who has been retained or
specially employed by another party in
anticipation of hitigation or to prepare for trial
and who 15 not expected to be called as a witness
at tnal But a party may do so

(1) as provided in Rule 35(b), or

(ii) on showing exceptional circumstances
under which 1t 1s impracticable for the
party to gbtain _facts or opimons on the
same subject by other means

(C) Payment Unless manifest injustice would result,
the court must require that the party seeking
discovery

(i) pay the expert a reasonable fee for time
spent in responding to discovery under
Rule 26{b){4}A) or (B), and

(i} wnth respect to discovery under Rule
26(b)4)B), also pay the other party a
fair portion of the fees and expenses 1t
reasonably incurred 1n obtaining the
expert’s facts and opinions

(5) Claims of Privilege or Protection of Trial
Preparation Materials. When a party withholds
information otherwise discoverable under these rules
by claiming that 1t 15 privileged or subject to protection
as tnal preparation matenal, the party shall make the
claim expressly and shall describe the nature of the
documents, commumcations, or things not produced
or disclosed 1n a manner that, without revealing
mformation itself pnvileged or protected, will enable
other parties to assess the applicability of the privilege
or protection

(5) Claiming Privilege or Protecting Trwul-Preparation
Materials. When a party withholds information
otherwise discoverable by claiming that the
information 1s privileged or subject to protection as
trial-preparation material, the party must

(A) expressly make the claim, and

(B) describe the nature of the documents,
communications, or things not produced or
disclosed — and do so i a manner that,
without revealing information itself privileged or
protected, will enable other parties to assess the
apphcability of the privilege or protection
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(c) Protective Orders. Upon motion by a party or by
the person from whom discovery 15 sought, accompanied by
a certification that the movant has in good faith conferred or
atternpted to confer with other affected parties 1n an effort to
resolve the dispute without court action, and for good cause
shown, the court in which the action 18 pending or
alternat:vely, on matters relating to a deposition, the court in
the district where the deposition 15 to be taken may make
any order which justice requires to protect a party or person
from annoyance, cmbarrassment, oppression, or undue
burden or expense, including one or more of the following

(1) that the disclosure or discovery not be had,

(2) that the disclosure or discovery may be had
only on specified terms and conditions, including a
designation of the time or place,

(3) that the discovery may be had only by a
method of discovery other than that selected by the
party seeking discovery,

(4) that certain matters not be wnqured into, or
that the scope of the disclosure or discovery be lumited
to certain matters,

(c) Protective Orders.

(1) In General. A party or any person from whom
discovery 1s sought may move for a protective order
n the court where the action 1s pending — or as an
alternative on matters relating to a deposition, 1n the
court for the district where the deposition will be
taken The motion must be accompanied by a
certification that the movant has tn good faith
conferred or attemmpted to confer with other affected
parties 1n an effort to resolve the dispute without court
action The court may, for good cause, make any
order that justice requires to protect a party or person
from annoyance, embarrassment, oppression, or
undue burden or expense, including one or more of
the following

(A) forbidding the disclosure or discovery,

(B) specifying terms, including time and place, for
the disclosure or discovery,

(C) prescribing a discovery method other than the
one selected by the party seeking discovery,

(D) forbiddmg mquiry into certain matters, or
Iimiting the scope of disclosure or discovery to
certaln matters,

(5) that discovery be conducted with no one
present except persons designated by the court,

(6) that a deposition, after being sealed, be
opened only by order of the court,

(7) that a trade secret or other confidential
research, development, or commercial mformation not
be revealed or be revealed only 1 a designated way,
and

(8) that the parties simultaneously file specified
documents or information enclosed 1n sealed envelopes
to be opened as directed by the court

If the motton for a protective order 18 demed m whole or in
part, the court may, on such terms and conditions as are just,
order that any party or other person provide or permut
discovery The provisions of Rule 37(a)}(4) apply to the
award of expenses incurred 1n relation to the motion

{E) designating the persons who may be present
while the discovery 1s conducted,

(F) directing that a deposition be sealed and opened
only on court order,

(G) directing that a trade secret or other confidential
research, development, or commercial
information not be revealed or be revealed
only 1n a designated way, and

(H) directing that the parties simultaneously file
specified documents or information enclosed m
sealed envelopes, to be opened as the court
directs

(2) Ordering Discovery. 1f a motion for a protective
order 15 wholly or partly demed, the court may, on
Jjust terms, order that any party or person provide or
permut discovery

(3) Awarding Expenses. Rule 37(a)(5) applies to the
award of expenses
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{(d} Timing and Sequence of Discovery. Except in
categories of proceedings exempted from 1mitial disclosure
under Rule 26(a)(1)E), or when authonzed under these
rules or by erder or agreement of the parties, a party may not
seek discovery from any source before the parties have
conferred as required by Rule 26(f) Unless the court upoen
motion, for the convemence of parties and witnesses and in
the interests of justice, orders otherwise, methods of
discovery may be used 1n any sequence, and the fact that a
party 1s conducting discovery, whether by deposition or
otherwise, does not operate to delay any other party's
discovery

(d) Timing and Sequence of Discovery.

(0

(2)

Timing. A party may not seek discovery from any
source before the parties have conferred as required
by Rule 26(f), except 1n categones of proceedings
exempted from nitial disclosure under Rule
26(a)(1)(B), or when authorized by these rules, by
order, or by agreement of the parties

Sequence. Unless, on motion, the court orders
otherwise for the parties' and witnesses' convenience
and 1n the interests of justice

(A) metheds of discovery may be used m any
sequence, and

(B} discovery by one party does not require any
other party to delay its discovery

Civil Rules 26-37 & 45 — global 1ssue proposals

March 23, 2004




Rule 26(e)

{¢) Supplementation of Disclosures and Responses.
A party who has made a disclosure under subdivision (a) or
responded to a request for discovery with a disclosure or
response 15 under a duty to supplement or correct the
disclosure or response to include information thereafter
acquired 1f ordered by the court or in the following
circumstances

(1) A party 15 under a duty to supplement at
approprate intervals its disclosures under subdivision
{(a) 1f the party leams that 1n some matenal respecl
the information disclosed 15 incomplete or mncorrect and
if the additional or corrective information has not
otherwisc been made known to the other parties during
the discovery process or 1n writing  With respect to

(e} Supplementing Disclosures and Responses.

ey

In General. A party who has made a disclosure under
Rule 26(a) — or who has responded to an
interrogatory, request for production, or request for
admission — must supplement or correct 1ts
disclosure or response

(A} 1n atimely manner 1f the party leams that
m some materal respect the disclosure or
response 18 incomplete or incorrect, and if the
additional or correcting information has not
otherwise been made known to the other parties
dunng the discovery process or in wnting, and

(B) as ordered by the court

testimony of an expert from whom a report 1s required
under subdivision (a)(2)(B) the duty extends both to
mformation contamed m the report and to information
provided through a deposition of the expert, and any
additions or other changes to this information shall be
disclosed by the time the party's disclosures under Rule
26{(a)(3) are due

{2) A party 1s under a duty seasonably to amend
a pror response to an mterrogatory, request for
production, or request for admssion 1f the party
learns that the response 15 1n some material respect
mcomplete or incorrect and 1f the additional or
correcthive information has not otherwise been made
known to the other parties during the discovery process
or i writing

@

Expert Wuness. For an expert whose report must

be disclosed under Rule 26(a)(2)(B), the party’s duty
to supplement extends both to information included in
the report and to information given during the
expert’s depositton  Any additions or changes to this
nformation must be disclosed by the time the party’s
pretnal disclosures under Rule 26(a)(3) are due
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(f) Conference of Parties; Planning for Discovery.
Except i categones of proceedings exempted from mmitial
disclosure under Rule 26(a){1 {E) or when otherwise
ordered, the parties must, as soon as practicable and 1n any
event at least 21 days before a scheduling conference 1s held
or a scheduling order 15 due under Rule 16(b), conler to
consider the nature and basis of their claims and defenses
and the possibilities for a prompt settlement or resolution of
the case, to make or arrange for the disclosures required by
Rule 26(a)(1), and to develop a proposed discovery plan that
mdicates the parties’' views and proposals concerming

(1) what changes shouid be made 1n the timuing,
form, or requirement for disclosures under Rule 26(a),
meluding a statement as to when disclosures under
Rule 26(a)(1) were made or will be made,

(2) the subjects on which discovery may be
needed, when discovery should be completed, and
whether discovery should be conducted 1n phases or be
limited to or focused upon particular 1ssues,

(3) what changes should be made 1n the
limutations on discovery imposed under these rules or
by local rule, and what other limitations should be
1mposed, and

(4) any other orders that should be entered by the
court under Rule 26(c) or under Rule 16(b) and (c)

The attorneys of record and all unrepresented parties

that have appeared in the case are jowntly responsible for
arranging the conference, for attempting in good faith to
agree on the proposed discovery plan, and for submutting

10 the court within 14 days after the conference a written
report outhming the plan A court may order that the parties
or attorneys attend the conference in person If necessary to

() Conference of the Parties; Planning for Discovery.

(1) Conference Timing. Except in categories of
proceedings exempted from initial disclosure under
Rule 26(a)(I B} or when otherwise ordered, the
parties must confer as soon as practicable — and
any event at least 21 days before a scheduling
conference 1s held or a scheduling order 1s due under
Rule 16(b)

(2) Conference Content; Parties’ Responsibilities. In
confernng, the parties must constder the nature
and basis of therr claims and defenses and the
possibilities for a prompt settlement or resolution
of the case, make or arrange for the disclosures
required by Rule 26(a)(1), and develop a proposed
discovery plan The attorneys of record and all
unrepresented parties that have appeared 1n the case
are Jountly responsible for arranging the conference,
for attempting 1t good faith to agree on the proposed
discovery plan, and for submutting to the court within
14 days after the conference a written report outhning
the plan The court may order the parties or
attorneys to attend the conference in person

(3) Discovery Plan. A discovery plan must state the
parties’ views and proposals on

(A) what changes should be made n the iming,
form, or requirement for disclosures under
Rule 26(a), including a statement of when imitial
disclosures were made or will be made,

(B) the subjects on which discovery may be needed,
when discovery should be completed, and
whether discovery should be conducted in phases
or be lim:ted to or focused on particular 1ssues,

(C) what changes should be made in the lmitations
on discovery imposed under these rules or by
local rule, and what other limitations should be
imposed, and

(D) any other orders that should be entered by the
court under Rule 26(c) or under Rule 16(b)
and (c)

comply with 1ts expedited schedule for Rule 16(b)
contferences, a court may by local rule (1) require that the
conference between the parties occur fewer than 21 days
before the scheduling conference 15 held or a scheduling
order 1s due under Rule 16(b), and (11) require that the
written report outliming the discovery plan be filed fewer
than 14 days after the conference between the parties, or
cxcuse the parties from submitting a written report and
permut them to report orally on their discovery plan at the
Rule 16(b) conference

(4)  Expedued Schedule. 1f necessary to comply with
its expedited schedule for Rule 16(b) conferences, a
court may by local rule

(A} require the conference to occur fewer than 21
days before the scheduling conference 1s held
or a scheduling order 1s due under Rule 16(h),
and

(B) require the written report outliming the
discovery plan to be filed fewer than 14 days
after the conference, or excuse the parties from
submitting a written report and permit them to
report orally on their chscovery plan at the
Rule 16(b) conference

Civil Rules 26-37 & 45 — global 1ssue proposals 12

March 23, 2004




Rule 26(g)

(g) Signing of Disclosures, Discovery Requests,

Responses, and Objections.

(1) Every disclosure made pursuant to
subdivision (a)(1) or subdivision (a)(3) shall be signed
by at least one attorney of record 1n the attorney's
individual name, whose address shall be stated An
unrepresented party shall sign the disclosure and state
the party's address The signature of the attorney or
party constitutes a certification that to the best of the
signer’s knowledge, information, and belief, formed
after a reasonable inquiry, the disclosure 15 complete
and correct as of the tume 1t 15 made

(2) Every discovery request, response, or
objection made by a party represented by an attorney
shall be signed by at least one attorney of record in the
attorney's individual name, whose address shall be
stated An unrepresented party shall sign the request,
response, or objection and state the party's address
The signature of the attorney or party constitutes a
certification that to the best of the signer's knowledge,
information, and belief, formed after a reasonable
mquiry, the request, response, or objection 1s

(g) Signing Disclosures, Discovery Requests, Responses,
and Objections.

(1) Signature Required; Effect of Signature. Every
disclosure under Rule 26(a)}(1) or (a)(3) and every
discovery request, response, or objectton must be
signed by at least one attorney of record in the
attorney's own name — or by the party personally,
if unrepresented — and must state the signer's
address By signing, an attorney or party certifies
that to the best of the person's knowledge,
information, and belief formed after a reasonable
Inquiry

{A) with respect to a disclosure, 1t 1s complete and
correct as of the time 1t 15 made, and

(A) consistent with these rules and
warranted by existing law or a good faith
argument for the extension, modification, or
reversal of existing law,

(B) not interposed for any improper
purpose, such as to harass or to cause unnecessary
delay or needless increase in the cost of litigation,
and

(C) not unreasonable or unduly
burdensome or expensive, given the needs of the
case, the discovery already had in the case, the
amount 1n controversy, and the importance of the
1ssues at stake 1n the htigation

(B) with respect to a discovery request, response, or
objection, it 1s

(i) not mterposed for any improper purpose,
such as to harass, cause unnecessary delay,
or needlessly increase the litigation costs,

(ii) consistent with these rules and warranted
by existing law or a good-faith argument
for extending, modifying, or reversing
existing law, and

(iiif) neither unreasonable nor unduly
burdensome or expensive, given the needs
of the case, prior discovery m the case, the
amount 1n controversy, and the importance
of the 1ssues at stake 11 the Iitigation
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1f a request, response, or objection 1s not signed, 1t shall (2} Failure to Sign. The court must stnike an unsigned
be stricken unless 1t 1s signed promptly after the disclosure, request, response, or objection unless the
omssion 15 called to the attention of the party making omusston 1s corrected promptly after being calted to
the request, response, or objection, and a party shall not the attorney's or party's attention Until the signature
be obligated to take any action with respect to 1t until 1t 18 provided, the other party has no duty to respond
15 signed (3) Sancton for Improper Certification. 1f a

(3) If without substantial justification a certification 1s made 1n violation of this rule without
certafication 1s made 1n violation of the rule, the court, substantial justification, the court, on motion or on its
upon motion or upon its ¢wn initiative, shall impose own, must impose an appropriate sanctton on the
upon the person who made the certification, the party signer, the party on whose behalf the signer was
on whose behalf the disclosure, request, response, or acting, or both  The sanction may inctude an order to
objection 15 made, or both, an appropnate sanction, pay the reasonable expenses caused by the violation,
which may include an order to pay the amount of the mcluding a reasonable attorney's fee.
reasonable expenses mcurred because of the violation,
including a reasonable attorney's fee.

COMMITTEE NOTE

The language of Rule 26 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Former Rule 26(a)(5) served only as an index of the discovery methods provided by later

rules. It was deleted as redundant.

Former Rule 26(b)(1) began with a general statement of the scope of discovery that appeared
to function as a preface to each of the five numbered paragraphs that followed. This preface has
been shifted to the text of paragraph (1) because it does not accurately reflect the limits embodied
in paragraphs (2), (3), or (4), and because paragraph (5) does not address the scope of discovery.

The reference to discovery of "books" in former Rule 26(b)(1)} was deleted to achieve
consistent expression throughout the discovery rules. Books remain a proper subject of

discovery

Amendcd Rule 26(b)(3) states that a party may obtain a copy of the party’s own previous
statement "on request." Former Rule 26(b)(3) cxpressly made the request procedure available to
a nonparty witness, but did not describe the procedure to be used by a party. This apparent gap 1s
closed by adopting the request procedure, which ensures that a party need not invoke Rule 34 to

obtain a copy of the party’s own statement.

Rule 26(e) stated the duty to supplement or correct a disclosure or discovery response "to
include information thereafter acquired " This apparent limit 1s not reflected in practice, parties
recognize the duty to supplement or correct by providing information that was not originally
provided although it was available at the time of the imitial disclosure or response. These words

are deleted to reflect the actual meaning of the present rule.

Former Rule 26(¢) used different phrases to describe the time to supplement or correct a
disclosure or discovery response Disclosures were to be supplemented "at appropriate
intervals.” A prior discovery responsc must be "seasonably * * * amend[ed] " The finc
distinction between these phrases has not been observed in practice. Amended Rule 26(e)(1)(A)
uses the same phrase for disclosures and discovery responses The party must supplement or

correct "in a timely manner "

Civil Rules 26-37 & 45 — global 1ssue proposals
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Rule 26(g)

Former Rule 26(g)(1) did not call for striking an unsigned disclosure. The omission was an
obvious drafting oversight. Amended Rule 26(g}2) includes disclosures in the list of matters
that the court must strike unless a signature 1s provided "promptly after being called to the
attorney’s or party’s attention."”
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Rule 27(a)

Rule 27, Depositions before Action
or Pending Appeal

Rule 27. Depositions to Perpetuate Testimony

(a) Before Action.

(1) Petition. A person who desires to perpctuate
testimony regarding any matter that may be cognizable
mn any court of the United States may file a venified
petition 1n the United States district court in the district
of the residence of any expected adverse party The
petition shall be entitled in the name of the petitwoner
and shall show 1, that the petitioner expects to be a
party to an action cognizable in a court of the United
States but 1s presently unable to bring it or cause 1t to be
brought, 2, the subject matter of the expected action and
the petitioner's interest therein, 3, the facts which the
petitioner desires to establish by the proposed testimony
and the reasons for desiring to pempetuate 1t, 4, the
names or a description of the persens the petitioner
expects will be adverse parties and their addresses so far
as known, and 3, the names and addresses of the persons
to be examuned and the substance of the testimony
which the petitioner expects to elicit from each, and
shall ask for an order authorizing the petitioner to take
the depositions of the persons to be examined named 1n
the petition, for the purpose of perpetuating their
testumony

(a) Before an Action Is Filed.

(1} Petition. A persen who wants to perpetuate
testimony about any matter cognizable in a United
States court may file a venified petition m the district
court for the district where any cxpected adverse
party resides The petition must ask for an order
authorizing the petitioner to depose the named
persons 1n order to perpetuate their testumony The
petitien must be titled 1n the petitioner’s name
and must show

(A) that the petitioner expects to be a party to an
action cognizable 1n a Umted States court but
cannot presently bring 1t or cause 1t to be
brought,

(B} the subject matter of the expected action and the
petitioner's interest,

(C) the facts that the pet:tioner wants to establish by
the proposed testimony and the reasons to
perpetuate it,

(D) the names or a description of the persons whom
the petittoner expects to be adverse parties and
their addresses, so far as known, and

(E) the name, address, and expected substance of
the testsmony of each deponent
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Rule 27(a)

(2) Notice and Service. The petitioner shall
thereafter serve a notice upon each person named 1n the
petition as an expected adverse party, together with a
copy of the petition, stating that the petitioner will apply
to the court, at a tume and place named therein, for the
order described 1n the petition At least 20 days before
the date of heanng the notice shall be served either
within or without the district or state 1n the manner
provided 1n Rule 4(d) for service of summons, but 1f
such service cannot with due dihgence be made upon
any expected adverse party named 1n the petition, the
court may make such order as is just for service by
publication or otherwise, and shall appont, for persons
not served mn the manner provided 1n Rule 4(d), an
atterney who shall represent them, and, 1n case they are
not otherwise represented, shall cross-examine the
deponent If any expected adverse party 1s a minor or
mcompetent the provisions of Rule 17(c) apply

(2) Notice and Service.t' At least 20 days before the
hearing date, the petitioner must serve each expected
adverse party with a copy of the petition and a notice
stating the time and place of the hearing The notice
may be served either nside or outside the district or
state under Rule 4  If that service cannot be made
with due diligence, the court may order service by
publication or etherwise The court must appoint an
attorney for a person not served under Rule 4,
the attorney may cross-examine the deponent if the
person 1s not otherwise represented  Rule 17(c)
applies 1f any expected adverse party 1s a minor or
18 imcompetent

(3) Order and Examination. If the court 1s
satisfied that the perpetuation of the testimony may
prevent a farlure or delay of justice, it shall make an
order designating or describing the persons whose
depositions may be taken and specifying the subject
matter of the examination and whether the depositions
shall be tzaken upon oral examination or written
interrogatonies  The depositions may then be taken 1n
accordance with these rules, and the court may make
orders of the character provided for by Rules 34 and 35
For the purpose of applying these rules to depositions
for perpetuating testimony, each reference therem to the
court in which the action 1s pending shall be deemed to
refer to the court in which the petition for such
deposition was filed

{4} Use of Deposition. If a deposition to
perpetuate testimony 1s taken under these rules or1f,
although not so taken, 1t would be admissible 1n
evidence 1n the courts of the state 1 which 1t 1s taken, 1t
may be used m any action involving the same subyect
matter subsequently brought 1 a Unmited States district
court, 1 accordance with the provisions of Rule 32(a)

(3) Order and Examination. 1fsatisfied that
perpetuating the testimony may prevent a failure
or delay of justice, the court must enter an order
that designates or describes the persons whose
depositions may be taken, specifies the subject
matter of the examinations, and states whether
the depositions will be taken orally or by written
nterrogatories  The depositions may then be taken
according to these rules, and the court may make
orders like those authonzed by Rules 34 and 35
References in these rules to the court in which an
action 15 pending means, for purposes of this rule,
the court in which the petition for the deposition
was filed

(4) Using the Deposttion. A deposttion to perpetuate
testimony may be used under Rule 32(a) in any later-
filed district-court action nvolving the same subject
matter 1f the deposition etther was taken under these
rules or, although not so taken, would be admussible
in evidence 1 the courts of the state where 1t was
taken

Crvil Rules 26-37 & 45 — global 1ssue proposals

The following substantive revision of Rule 27(a)(2) was pubhished for public comment in August 2003
{2) Notice and Service. At least 20 days before the hearing date, the petitioner must serve each expected adverse
party with a copy of the petition and a notice stating the time and place of the hearing on the petition  The notice
may be served etther inside or outside the district or state i the manner provided in Rule 4 If service cannot
be made with due diligence on an expected adverse party, the court may order service by publication or
otherwise The court must appoint an attomey to represent persons not served 1n the manner provided by Rule
4 and to cross-examine the deponent on behalf of persons not served and not otherwise represented Rule 17(c)
apphes if any expected adverse party 1s a munor or 1s mcompetent
The published version raises some drafting 1ssues not presented by the style draft  For example, the phrase “on the petition”
in the first sentence seems unnecessary, and the ormssion of “thal” between “If” and “service” in the third sentence makes the
rule less clear, and “not served” appears to be repeated unnecessanily in the fourth sentence  This also presents the larger 1ssue
of how to deal with pending and recent changes The Style Subcommuttee prefers the style-dralt version and intends to seek
conforming changes to the published draft after public comment has been received
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Rule 27({b)-(c)

(b} Pending Appeal. If an appeal has been taken from (b) Pending Appeal.
a judgment of a district court or before the taking of an
appeal 1f the tume therefor has not expired, the district court
i whitch the judgment was rendered may allow the taking of
the depositions of witnesses to perpetuate their testimony for
use 1n the event of further proceedings n the district court
In such case the party who desires to perpetuate the testimony

(1)} In General. The district court m which a judgment
has been rendered may, 1f an appeal has been taken
or may be taken, allow a party to depose witnesses to
perpetuate their testimony for use in the event of
further proceedings in the district court

may make a motion 1 the district court for leave to take the (2} Monon. The party who wants to perpetuate
depositions, upon the same notice and service thereof as 1f testimony may move in the district court for leave
the action was pending i the district court  The motion shall to take the deposittons, upon the same notice and
show (1) the names and addresses of persons to be examined service as 1f the action were pending in that court
and the substance of the testtmony which the party expects to The motton must show

elicit from each, (2} the reasons for perpetuating their
testimony I[f the court finds that the perpetuation of the
testimony 1s proper to avoid a faslure or delay of justice, 1t
may make an order allowing the depositions to be taken and
may make orders of the character provnded for by Rules 34 (B) the reasons for perpetuating their testimony
and 35, and thereupon the depositions may be taken and used
in the same manner and under the same conditions as are
prescribed 1n these rules for depositions taken 1n actions
pending 11 the district court

{A) the names and addresses of the deponents and
the expected substance of each one's testimony,
and

(3) Court Order. 1f the court finds that perpetuating the
testimony may prevent a failure or delay of justice,
the court may allow the depositions to be taken and
may make orders like those authonzed by Rules 34
and 35 The depositions may be taken and used as
any other deposition taken 1 an action pending
the district court

(¢} Perpetuation by Action. This rule does not lumt {c) Perpetuation by an Action. This rule does not limt a
the power of a court to entertain an action to perpetuate court's power to entertain an action to perpetuate
testimony testimony

COMMITTEE NOTE

The language of Rule 27 has been amended as part of the general restyling of the Civil Rules to
make them more casily understood and to make style and terminology consistent throughout the
tules. These changes are intended to be stylistic only.
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Rule 28(a)

Rule 28. Persons Before Whom Depositions
May Be Taken

Rule 28. Persons Before Whom Depositions May
Be Taken

(a) Within the United States. Within the Umted
Statcs or within a ternitory or insular possession subject to the
Jurisdiction of the United States, depositions shall be taken
before an officer authonzed to administer oaths by the laws
of the United States or of the place where the examination 15
held, or before a person appointed by the court 1n which the
action 1s pending A person so appomnted has power to
administer oaths and take testimony The term officer as used
m Rules 30, 31 and 32 includes a person appointed by the
court or designated by the parties under Rule 29

(a) Within the United States.

(1} In General. Withm the United States or a ternitory
or insular possession subject to the junsdiction of the
United States, a deposition must be taken before

(A) an officer authonzed to admimster oaths either
by federal lawBnited-Statestaw or by the law
1n the place of examination, or

(B) a person appointed by the court in which the
action 15 pending to adrmimister oaths and take
testimony

(2) Defimttion of “Officer.” The term “officer” mn Rules
30, 31, and 32 mciudes a person appointed by the
court under this rule or designated by the parties
under Rule 29(a}
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Rule 28(b)

(b) In Foreign Countries. Depositions may be taken
m a foreign country (1) pursuant to any applicable treaty or
convention, or (2) pursuant to a letter of request (whether or
not captioned a letter rogatory), or (3) on notice before a
person authortzed to administer oaths n the place where the
cxamuination 18 held, either by the law thereof or by the law
of the United States, or (4) before a person comrissioned by
the court, and a person so commussioned shali have the power
by virtue of the commussion to admimister any necessary oath
and take testtmony A commussion or a letter of request
shall be 1ssued on application and notice and on terms that
are just and appropnate It 15 not requisite to the 1ssuance
of a commussion or a letter of request that the taking of
the deposition 1n any other manner 18 impracticable or
inconvenient, and both a commission and a letter of request
may be 1ssued n proper cases A notice or commission may
designate the person before whom the deposition 1s to be
taken cither by name or descriptive title A letter of request
may be addressed “To the Appropriate Authonty 1n [here
name the country] ” When a letter of request or any other
device 1s used pursuant to any applicable treaty or
convention, 1t shall be captioned 1n the form prescnbed by
that treaty or convention Ewidence obtained 1in response to a
letter of request need not be excluded merely because 1t 1s not
a verbatim transcript, because the testimony was not taken
under oath, or because of any stmlar departure from the
requirements for depositions taken within the United States
under these rules

(b) Ina Foreign Country.

(1) In General. A deposttion may be taken n a foreign
country

(A) under an apphcable treaty or convention,

(B) under a letier of request, whether or not
captioned a “letter rogatory”,

(C) on notice, before a person authonzed to
administer oaths erther by federal lawBnited
Statestaw or by the law 1n the place of
examination, or

(D) before a person commussioned by the court
to administer any necessary oath and take
testumony

(2) Issuing a Letter of Request or a Commission. A
letter of request, a commission or, 1n an appropriate
case, both may be 1ssued

(A) on appropnate terms after an application and
notice of 1t, and

(B) without a showing that taking the deposition 1n
another manner 18 impracticable or
mconvenient

(3 Form of a Request, Notice, or Commisston, A
deposition notice or a comnussion must designate by
name or descriptive title the person before whom the
deposition 1s to be taken When a letter of request or
any other device 15 used according to a treaty or
convention, 1t must be captioned 1n the form
prescribed by that treaty or convention A letter of
request may be addressed “To the Appropriate
Authonty n [name of country] ”

(4) Letter of Request — Adnnitting Evidence. Evidence
obtained 1n response to a letter of request need not
be excluded merely because 1t 1s not a verbatim
transenpt, because the testunony was not taken under
oath, or because of any similar departure from the
requirements for depositions taken within the United
States
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Rule 28(c)

(¢) Disqualification for Interest. No deposition shall (¢c) Disqualification. A deposition must not be taken
be taken before a person who 1s a relative or employee or before a person who 1s any party's relative, employee,
attorney or counsel of any of the partes, or is a relative or or attorney, who 1s related to or employed by any party's
employee of such attorney or counsel, or 1s financially attorney, or who 1s financially interested mn the action

interested 1n the action

COMMITTEE NOTE

The language of Rule 28 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are mtended to be stylistic only.
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Rule 29

Rule 29. Stipulations Regarding Discovery Procedure

Rule 29. Stipulations About Discovery
Procedure

Unless otherwise directed by the court, the parties may
by wnitten stipulation (1} provide that depositions may be
taken before any person, at any time or place, upon any
notice, and 1n any manner and when so taken may be used
like other depositions, and (2) modify other procedures
govenung or imitations placed upon discovery, except that
stipulations extending the time provided in Rules 33, 34, and
36 for responses to discovery may, 1f they would interfere
with any nme set for completion of discovery, for hearing of
a motion, or for tnal, be made only with the approval of the
court

Unless the court orders otherwise, the parties may stipulate
that

{2) adeposihion may be taken before any person, at any
tune or place, upon any notice, and in the manner
specified — and may then be used in the same way as any
other deposition, and

(b) other procedures govermng or hmiting discovery be
modified — but a stipulation extending the time for any
form of discovery must have court approval 1f 1t would
interfere with the time set for completing discovery,
for hearing a motion, or for trial

COMMITTEE NOTE
The language of Rule 29 has been amended as part of the general restyling of the Civil Rules
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Rule 30(a)

Rule 30. Depositions Upon Oral Examination

Rule 30. Depositions by Oral Examination

(a) When Depaositions May Be Taken; When Leave
Required.

(1) A party may take the testimony of any person,
including a party, by deposition upon oral examination
without leave of court except as provided 1n paragraph
(2) The attendance of witnesses may be compelied by
subpoena as provided in Rule 45

(2) A party must obtain leave of court, which
shall be granted to the extent consistent with the
principles stated in Rule 26(b)(2), 1f the person to be
examined 1s confined in pnisen or if, without the wrnitten
stipulation of the parties,

(A) aproposed deposition would result in
more than ten depositions being taken under this
rule or Rule 31 by the plaintiffs, or by the
defendants, or by third-party defendants,

{B) the person to be examned already has
been deposed 1n the case, or

(C) aparty seeks to take a deposition before
the time specified in Rule 26(d) unless the notice
contains a certification, with supporting facts, that
the person to be examined 1s expected to leave the
United States and be unavailabie for examination
m this country unless deposed before that time

(a) When a Deposition May Be Taken.

(1) Withouat Leave. A party may, by oral questions,
depose any person, inciuding a party, without leave
of court except as provided in Rule 30(a)(2} The
deponent’s attendance may be compelled by
subpoena under Rule 45

(2) With Leave. A party must obtain leave of court, and
the court must grant leave to the extent consistent
with Rule 26(b)(2)

(A) 1f the parties have not stipulated to the
deposition and

(i) the deposition would result in more than
ten depositions being taken under this rule
or Rule 31 by the plamntiffs, or by the
defendants, or by third-party defendants,

(ii} the deponent has already been deposed 1n
the case, or

(iif) the party seeks to take the deposition
before the time specified i Rule 26(d),
unless the party certifies in the notice,
with supporting facts, that the deponent is
expected to leave the United States and be
unavaiiable for examination 1n this country
after that time, or

(B) 1f the deponent 1s confined 1n prison

{(b) Notice of Examination: General Requirements;
Method of Recording; Production of Documents and
Things; Deposition of Organization; Deposition by
Telephone,

(1) A party desinng to take the deposition of any
person upon oral exammnation shall give reasonable
notice 1 wrnting to every other party to the action The
notice shall state the time and place for taking the
deposition and the name and address of each person to
be examined, if known, and, 1f the name 18 not known, a
general description sufficient to identify the person or
the particular class or group to which the person
belongs If a subpoena duces tecum 1s to be served on
the person to be examined, the designation of the
matenials to be produced as set forth in the subpoena
shall be attached to, or included 1n, the notice

(b) Notice of the Deposition; Other Formal Requirements.

(1) Noutice tn General. A party who wants to depose a
person by oral questions must give reasonable
written notice to every other party The notice must
state the time and place of the deposition and, 1f
known, the deponent's name and address If the
deponent's name 15 unknown, the notice must
provide a general description sufficient to 1dentify
the person or the particular class or group to which
the person belongs

(2) Producing Documents. 1f a subpoena duces tecum
1s to be served on the deponent, the matenals
designated for production, as set forth 1 the
subpoena, must be listed n the notice or 1n an
attachment The notice to a party deponent may be
accompanied by a request complymg with Rule 34 to
produce documents and tangible things at the
deposition
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Rule 30(b)

(2) The party taking the deposition shall state 1n
the notice the method by which the testimony shall be
recorded Unless the court orders otherwise, it may be
recorded by sound, sound-and-visual, or stenographic
means, and the party taking the deposition shall bear the
cost of the recording  Any party may arrange for a
transcription to be made from the recording of a
deposition taken by nonstenographic means

(3) With prior notice to the deponent and other
parties, any party may designate another method to
record the deponent's testimony 1n addition to the
method specified by the person taking the deposition
The additional record or transcript shall be made at that
party's expense unless the court otherwise orders

(3) Method of Recording.

(A) Method Stated in the Notice The party noticing
the deposition must state 11 the notice the
method for recording the testimony Unless the
court orders otherwise, testimony may be
recorded by andio, audiovisual, or stenographic
means The party noticing the deposition bears
the recording costs  Any party may arrange
to transcribe a deposition that was taken
nonstenographically

(B) Additional Method With prior notice to the
deponent and other parties, any party may
designate another method for recording the
testimony 1 addition to that specified by the
person noticing the deposition  That party
bears the expense of the additional record or
transeript unless the court orders otherwise

(4} By Remote Means. The parties may agree in writing
— or the court may on motion order — thata
deposition be taken by telephone or other remote
electronic means For the purpose of this rule and
Rules 28(a), 37(a)(1), and 37(b}(1), the deposition
takes place where the deponent answers the
questions

(4) Unless otherwise agreed by the parties, a
deposition shall be conducted before an officer
appointed or designated under Rule 28 and shall begin
with a statement on the record by the officer that
includes {A) the officer's name and business address,
(B) the date, ime, and place of the deposition, (C) the
name of the deponent, (D} the administration of the oath
or affirmation to the deponent, and (E) an 1dentification
of all persons present If the deposition 1s recorded
other than stenographacally, the officer shall repeat
items (A) through (C) at the beginning of each umt of
recorded tape or other recording medium. The
appearance or demeanor of deponents or attorneys shall
not be distorted through camera or sound-recording
techniques At the end of the deposition, the officer
shall state on the record that the deposition 1s complete
and shall set forth any stipulations made by _counsel
concerming the custody of the transcript or recording
and the exhibits, or concerning other pertinent matters

(5} The notice to a party deponent may be
accompanied by a request made 1n compiiance with
Rule 34 for the production of documents and tangible
things at the taking of the deposiion The procedure of
Rule 34 shall apply to the request

(5} Officer’s Duties.

(A) Before the Deposition  Unless the parties agree
otherwise, a deposition must be conducted
betore an officer appointed or designated under
Rule 28 The officer must begin the deposition
with an on-the-record statement that includes

(i) the officer's name and busmess address,
(ii) the date, trme, and place of the deposition,
(iii) the deponent's name,

(iv) the officer's admimstration of the path or
affirmation to the deponent, and

(v) theidentity of all persons present

(B) Conducting the Deposuion, Avoiding
Dustortion  1f the deposition 1s recorded
nonstenographically, the officer must repeat
the 1items in Rule 30(b)(5H A)(1)-(1n) at the
beginnmg of each umit of the recording medium
The deponent's and attorneys' appearance
or demeanor must not be distorted through
camera or sound-recording techniques

(C) After the Deposiion At the end of a
deposition, the officer must state on the record
that the deposition 1s complete and set forth any
stipulations made by the attorneys about
custody of the transcript or recording and of the
exhibits, or about any other pertinent matiers
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Rule 30(b)

(6) A party may i the party's notice and in a
subpoena name as the deponent a public or pnivate
corporation or a partnership or assoctation or
governmental agency and describe with reasonable
particulanty the matters on which exarmnation 15
requested In that event, the orgamization so named
shall designate one or more officers, directors, or
managng agents, or other persons who consent to
testify on 1ts behalf, and may set forth, for each person
designated, the matters on which the person will testify
A subpoena shall advise a non-party organization of its
duty to make such a designation The persons so
designated shall testify as to matters known or
reasonably available to the organization This
subdivision (b)(6) does not preclude taking a deposition
by any other procedure authonzed i these rules

(7) The parties may stipulate 1n writing or the
court may upon motion order that a deposition be taken
by telephone or other remote electronic means For the
purposes of this rule and Rules 28(a), 37(a)(1), and
37(b)(1}, a deposition taken by such means 15 taken 1n
the district and at the place where the deponent 1s to
answer questions

{6) Notice or Subpoena Directed to an Organization.
In 115 notice or subpoena, a party may name as the
deponent a public or private corporation, a
partnershap, an asseciation, or a governmental
agency and describe with reasonable particulanty the
matters for examination The named organization
must then designate one or more officers, directors,
or managing agents, or other persons who consent to
testify on 1ts behalf, and it may set forth the matters
on which each person designated will testify A
subpoena must advise a nonparty orgamization of its
duty to make this designation The designees must
testify about information known or reasonably
available to the orgamzation This paragraph does
not preclude depositions by any other procedure
authonzed in these rules
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Rule 30(c)

(¢) Examination and Cross-Examination; Record of
Examination; Qath; Objections. Exammnation and
cross-examination of witnesses may proceed as permitted at
the tnal under the provisions of the Federal Rules of
Evidence except Rules 103 and 615 The officer before
whom the deposition 1s to be taken shall put the witness on
oath or affirmation and shall personaily, or by someone
acting under the officer's direction and 1 the officer’s
presence, record the testimony of the witness  The testimony
shall be taken stenographically or recorded by any other
method authonized by subdivision (b)(2) of this rule  All
objections made at the time of the examination to the
gualifications of the officer taking the deposition, to the
manner of taking i, to the evidence presented, to
the conduct of any party, or to any other aspect of the
proceedings shall be noted by the officer upon the record of
the deposition, but the examination shall proceed, with the
testimony being taken subject to the objections  In lieu of
participating 1n the oral examnation, parties may serve
written questions 1n a sealed envelope on the party taking the
deposition and the party taking the deposition shall transmit
them to the officer, who shall propound them to the witness
and record the answers verbatim

{¢) Examnation and Cross-Examination; Record of the
Examination; Objections; Written Questions.

(1) Examination and Cross-Examination. The
exanunatton and cross-exarmination of a deponent
proceed as they would at tral under the Federal
Rules of Evidence, except Rules 103 and 615
After putting the deponent under cath, the officer
must record the testimony by the method designated
under Rule 30(bX3)(A} The testimony must be
recorded by the officer personally or by a person
acting m the presence and under the direction of the
officer

(2) Obrectrons. An objection at the time ol the
examunation — whether to evidence, to a party's
conduet, 1o the officer’s qualifications, to the manner
of taking the deposition, or to any other aspect of
the deposttion — must be noted 1n the record, but the
examination still proceeds, the testimony 1s taken
subject to any objection  An objection must be
stated concisely 1n a nonargumentative and
nonsuggestive manner A person may mstruct a
deponent not to answer only when necessary to
preserve a privilege, to enforce a hmitation ordered
by the court, or to present a motion under Rule
30{d)(3)

(3) Parncipating Through Written Questions. Instead
of participating 1n the oral examnation, a party
may serve wriiten questions 1n a sealed envelope
on the party noticing the deposition, who must
deliver them to the officer The officer must ask
the deponent those questions and record the answers
verbatim
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Rule 30(d)

(d) Schedule and Duration; Motion to Terminate or

Limit Examination.

{1) Any objection during a deposition must be
stated concisely and 1n a non-argumentative and non-
suggestive manner A person may mstruct a deponent
not to answer only when necessary to preserve a
privilege, to enforce a lumitation directed by the court,
or to present a motion under Rule 30(d){4)

(2) Unless otherwise authorized by the court or
stipulated by the parties, a deposition 15 himited to one
day of seven hours The court must allow additional
time consistent with Rule 26(b)(2) 1f needed for a fair
exarmnation of the deponent or 1f the deponent or
another person, or other circumstance, impedes or
delays the examtnation

(3} Ifthe court finds that any impediment, delay,
or other conduct has frustrated the fair examination of
the deponent, 1t may impose upon the persons
responsible an appropriate sanction, mmcludmg the
reasonable costs and attorney's fees incurred by any
partics as a result thereof

(d) Duration; Sanction; Motion to Terminate or Limit.

(1) Duration. Unless otherwise agreed by the parties or
authonzed by the court, a deposition 1s limited to one
day of seven hours The court must allow additional
time consistent with Rule 26(b)(2) if needed for a
fair examination of the deponent or 1f the deponent
or another person, or other circumstance, tmpedes or
delays the exammation

{2) Sanction. The court may 1mpose an appropriate
sanction — 1ncluding reasonable costs and
attorney’s fees mcurred by any party — on any
person who 1mpedes, delays, or frustrates the fair
examination of the deponent

(4) Atany time during a deposition, on_ motion of
a party or of the deponent and upon a showing that the
examination 15 being conducted 1n bad faith or in such
manner as unreasonably to annoy, embarrass, or oppress
the deponent or party, the court in which the action 1s
pending or the court in the district where the
deposition 15 being taken may order the officer
conducting the examination to cease forthwith from
taking the deposition, or may hirmt the scope and
manner of the taking of the deposition as provided 1n
Rule 26(c) 1f the order made terminates the
examunation, 1t may be resumed thereafter only upon the
order of the court . which the action i1s pending  Upon
demand of the objecting party or deponent, the taking of
the deposition must be suspended for the time necessary
to make a motion for an order The provistons of Rule
37(a)(4) apply to the award of expenses mcurred 1n
relation to the motion

(3) Motion to Terminate or Limut.

(A) Grounds At any time dunng a deposition, the
deponent or a party may move to termunate or
limuit 1t on the ground that 1t is being conducted
in bad faith or 1 a manner that unreasonably
annoys, embarrasses, or oppresses the deponent
or party The motion may be filed in the court
where the action 15 pending or the deposition 1s
being taken If the objecting party or deponent
so demands, the deposition must be suspended
for the time necessary to obtain an order

(B) Order The court may order that the deposition
be termimated or may lumit 1ts scope and manner
as provided in Rule 26(c) If termtnated, the
deposition may be resumed only by order of the
court where the action 1s pending

(C) Award of Expenses Rule 37(a)(5) applies to
the award of expenses
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Rule 30(e)

() Review by Witness; Changes; Signing. If (¢} Review by the Witness; Changes.
requested by the deponent or a party before completion of the
deposition, the deponent shall have 30 days after bemng
notified by the officer that the transcript or recording 13
available 1n which to review the transcript or recording and,
if there are changes 1 fonm or substance, to sign a statement
reciting such changes and the reasons given by the deponent
for making them The officer shall indicate 1 the certhificate (A) 1o review the transcript or recording, and
prescribed by subdivision (f)(1) whether any review was
requested and, 1f so, shall append any changes made by the
deponent during the pertod allowed

(1) Review; Statement of Changes. 1f requested by
the deponent or a party before the deposition 1s
completed, the deponent must be allowed 30 days
after being notified by the officer that the transcript
of recording 1s available m which

(B) 1f there arc changes in form or substance, to
sigh a statement listing the changes and the
reasons for making them

(2) Changes Indicated in Qfficer’s Certificate. The
officer must mdicate 1n the certificate prescribed by
Rule 30(f)(1) whether a review was requested and, 1f
so, must append any changes the deponent makes
during the pertod allowed

Civil Rules 26-37 & 45 — global 1ssuc proposals 28 March 23, 2004



Rule 30(f)

() Certification and Delivery by Officer; Exhibits;
Copaes.

(1) The officer must certify that the witness was
duly sworn by the officer and that the deposition 1s a
true record of the testimony given by the witness  This
certificate must be in wnting and accompany the record
of the deposition  Unless otherwise ordered by the
court, the officer must securely seal the deposition i an
envelope or package indorsed with the title of the action
and marked “Deposition of [here mnsert name of
witness}” and must promptly send it to the attorney
who arranged for the transcript or recording, who must
store 1t under conditions that will protect 1t aganst loss,
destruction, tampenng, or deterioration Documents
and things produced for inspection duning the
examnation of the witness, must, upon the request of a
party, be marked for identification and annexed to the
deposition and may be inspected and copied by any
party, except that if the person producing the matenals
desires to retain them the person may (A) offer copies
to be marked for 1dentification and annexed to the
deposition and to serve thereafter as oniginals 1f the
person affords to all parties fair opportunity to venify
the copies by companison with the onginals, or (B) offer
the originals to be marked for 1dentification, after
giving to each party an opportumty to inspect and copy
them, 1n which event the materials may then be used
n the same manner as 1f annexed to the deposition Any
party may move for an order that the original be
annexed to and retarned with the depoesition to the court,
pending final disposition of the case

(f) Certification and Delivery; Exhibits; Copies of the
Transcript or Recording; Filing

(1) Ceriification and Delivery. The officer must
certify in writing that the witness was duly swom
and that the deposition accurately records the
witness’s testtmony The certificate must accompany
the record of the deposition  Uniless the court orders
otherwise, the officer must securely seal the
deposition 1n an envelope or package bearing the
title of the action and marked “Deposition of
[witness’s name]” and must promptly send 1t to
the attorney who arranged for the transcript or
recording The attorney must store 1t under
condhtions that will protect 1t agamst loss,
destruction, tampenng, or deterioration

(2} Documents and Tangtble Things.

(A) Originals and Copres Documents and tangible
things produced for inspection duning a
deposition must, on a party's request, be marked
for identification and attached to the deposition
Any party may inspect and copy them Butaf
the person who produced them wants to keep
the originals, the person may

(i) offer copies to be marked, attached to the
deposition, and then used as onginals —
after mving all parties a fair opportunity
to venfy the copies by comparing them
wtith the onginals, or

(i} give all parties a fair opportumty to inspect
and copy the onginals after they are
marked — 1n which event the ongmals
may be used as if attached to the
deposition

(B) Order Regarding the Originals Any party
may move for an order that the originals be
attached to the deposition pending final
disposition of the case

(2) Unless otherwise ordered by the court or
agreed by the parties, the officer shall retain
stenographic notes of any deposttion taken
stenographically or a copy of the recording of any
deposition taken by another method Upon payment of
reasonable charges therefor, the officer shall furnish a
copy of the transcript or other recording of the
deposition to any party or to the deponent

(3) The party taking the deposition shall give
prompt notice of its filing to alk other parties

(3) Copies of the Transcript or Recording. Unless
otherwise agreed by the parties or ordered by the
court, the officer must retain stenographic notes of 2
deposition taken stenographically or a copy of the
recording of a deposition taken by another method
‘When paid reasonable charges, the officer must
furnish a copy of the transcript or recording to any
party or the deponent

(4) Nounce of Filing. A party who files the deposition
must promptly not:1fy all other parties of the filing
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Rule 30(g)

(g) Failure to Attend or to Serve Subpoena; (g) Failure to Attend a Deposition or Serve a Subpoena;
Expenses. Expenses. A party who, expecting a deposition to be
taken, attends 1n person or by an attorney may recover
reasonable expenses for attending, including reasonable
attorney’s fees, 1f the noticing party failed to

{1} [Ifthe party giving the notice of the taking of
a deposition fails fo attend and proceed therewith and
another party attends 1n person or by attorney pursuant
to the notice, the court may order the party giving the (1) attend and proceed with the deposition, or
notice fo pay to such other party the reasonable
expenses incurred by that party and that party's attorney
n attending, mcluding reasonable attorney's fees.

(2) serve a subpoena on a nonparty deponent, who
consequently did not attend

{2) Ifthe party giving the notice of the taking of
a deposition of a witness fails to serve a subpoena upon
the witness and the witness because of such failure does
not attend, and 1f another party attends in person or by
attorney because that party expects the deposition of
that witness to be taken, the court may order the party
giving ihe notice to pay to such other party the
reasonable expenses incurred by that party and that
party's attorney 1n attending, including reasonable

attorney's fees,

COMMITTEE NOTE

The language of Rule 30 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only
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Rule 31(a)

Rulc 31. Depositions Upon Written Questions Rule 31. Depositions by Written Questions
(a) Serving Questions; Notice. (a) 'When a Deposition May Be Taken.

(1) A party may take the testimony of any person, (1) Without Leave. A party may, by written guestions,
including a party, by deposition upon wntten questions depose any person, including a party, without leave
without leave of court except as provided 1n paragraph of court except as provided mn Rule 31(a)(2) The
(2) The attendance of witnesses may be compelled by deponent’s attendance may be compelled by
the use of subpoena as provided in Rule 45 subpoena under Rule 45

(2) A party must obtain leave of court, which (2) With Leave. A party must obtain leave of court, and
shall be granted to the extent consistent with the the court must grant leave to the extent consistent
principles stated in Rule 26(b)(2}, 1f the person to be with Rule 26(b)(2)

examuned 1s confined 1n prison or 1f, without the written

stipulation of the parties {A) 1f the parties have not stipulated to the

deposition and
(A) aproposed deposition would result in
more than ten depositions being taken under this
rule or Rule 30 by the plantiffs, or by the
defendants, or by third-party defendants,

(i) the depositton would result in more than
ten deposstions being taken under this rule
or Rule 30 by the plamtiffs, or by the
defendants, or by third-party defendants,

(B} the person to be examined has already

been deposed 1 the case, of (ii) the deponent has already been deposed in

the case, or
(C)  aparty seeks to take a deposition before

the time speaified m Rule 26(d) (iii) the party seeks 1o take a deposition before

the time specified 1n Rule 26(d), or

(B) 1f the deponent 18 confined in prison

(3) A party desining to take a deposition upon (3) Service; Requred Notice, A party who wants to
written questions shall serve them upon every other depose a person by written questions must serve
party with a notice stating (1) the name and address them on every other party, with a notice stating, 1f
of the person who 15 to answer them, 1f known, and 1f known, the deponent's name and address If the
the name 18 not known, a general description sufficient deponent's name 1s unknown, the notice must
to 1dentify the person or the particular class or group provide a general description sufficient to 1dentify
to which the person belongs. and (2) the name or the person or the particular class or group to which
descriptive title and address of the officer before the person belongs The notice must also state the
whom the deposition 15 to be taken A deposition name or descriptive title and address of the officer
upon written questions may be taken of a public or before whom the deposition will be taken

private corporation or a partnership or association
or governmental agency in accordance with the
provisions of Rule 30(b)(6)

(4} Questions Directed fo an Organizatron. A pubhic or

private corporation, a partnership, an association, or

a governmental agency may be deposed by wriiten

(4) Within 14 days after the notice and wnitten questions n accordance with Rule 30(b)(6)
questions are served, a party may serve cross questions
upon alk other parties  Within 7 days after being
served with cross questions, a party may serve redirect
questions upon all other parties  Within 7 days after
bewng served with redirect questions, a party may serve
recross questions upon all other parties  The court may
for cause shown cnlarge or shorten the tune

(5) Questions from Other Parfies. Any questions to the
deponent from other parties must be served on all
parties as follows cross-questions, within 14 days
after being scrved with the notice and direct
questions, redirect questions, within 7 days after
being served with cross-questions, and recross-
questions, within 7 days after bemg served with
redirect questions  The court may, for good cause,
extend or shorten these times
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Rule 31(b)-(c)

(b) Officer to Take Responses and Prepare Record.

A copy of the notice and copies of all questions served shall
be delivered by the party taking the deposition to the officer
designated 1 the notice, whao shall proceed promptly, in the
manner provided by Rule 30(c), (¢), and (f}, to take the
testimony of the witness m response to the questions and to
prepare, certify, and file or ma:l the deposition, attaching
thereto the copy of the notice and the questions recerved by
the officer

(¢) Notice of Filing. When the deposition 1s filed the party

taking 1t shall promptly give notice thereof to all other
parties

(b) Delivery to the Officer; Officer’s Dutics. The party who

(©)

noticed the deposition must dehver to the officer a copy
of all the questions served and of the notice  The officer
must proceed promptly in the manner provided in Rule
30{¢), (e}, and (D to

1

take the deponent's testimony 1n response to the
questions,

2
(3

prepare and certify the depesition, and

send 1t to the party, attaching a copy of the questions
and of the notice

Notice of Filing. A party who files the deposition must
promptly not:fy all other parties of the filing

COMMITTEE NOTE

The language of Rule 31 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout

Crvil Rules 26-37 & 45 — global 1ssuc proposals

32

the rules. These changes are intended to be stylistic only.

March 23, 2004




Rule 32(a)

Rule 32. Use of Depositions in Court Proceedings

Rule 32. Using Depositions in Court Proceedings |

(a) Use of Depositions. At the trial or upon the
hearing of a motion or an interlocutory proceeding, any part
or all of a deposition, so far as admissible under the rules of
evidence apphed as though the witness were then present and
testifying, may be used against any party who was present or
represented at the taking of the deposition or who had
reasonable notice thereof, in accordance with any of the
following provisions

(a) Using Depositions.

(1} In General. Atany tnial or hearing, all or part
of a deposition may be used agamnst a party on these
conditions

(A) the party was present or represented at the
taking of the deposition or had reasonable
notice of 1t,

(B) 1t1s used to the extent 1t would be admissible
under the rules of evidence 1f the deponent were
present and testifying, and

(C) the use 1s permutted by paragraphs (2) through
(&)

(1} Any deposition may be used by any party for
the purpose of contradicting or impeaching the
testimeny of deponent as a witness, or for any other
purpose permitted by the Federal Rules of Evidence

{2} The deposition of a party or of anyone who
at the time of taking the deposition was an officer,
director, or managing agent, or a person designated
under Rule 30(b}6) or 31{a) to testify on behalf ofa
public or private corporation, partnership or association
or governmental agency which 1s a party may be used
by an adverse party for any purpose

(2) Impeachment and Other Uses. Any party may use a
deposition to contradict or impeach the testimony
given by the deponent as a witness, or for any other
purpose permifted by the Federal Rules of Evidence

(3) Deposition of Party, Agent, or Designee. An
adverse party may use for any purpose the deposition
of a party or anyone who, when deposed, was the
party’s officer, director, managing agent, or designee
under Rule 30(b)}6) or 31{a}4)

(3} The deposition of a witness, whether or not a
party, may be used by any party for any purpose 1f the
court finds

(A) that the witness 1s dead, or

{B) that the witness 1s at a greater distance
than 100 meles from the place of trial or hearing, or
15 out of the United States, unless 1t appears that
the absence of the witness was procured by the
party offering the deposition, or

(C) that the witness 15 unable to attend or
testify because of age, 1llness, infirmuty, or
mmprisonment, or

(D)  that the party offering the deposition
has been unable to procure the attendance of the
witness by subpoena, or

(E) upon application and notice, that such
exceptional circumstances exist as to make 1t
destrable, 1n the nterest of justice and with due
regard to the importance of presenting the
testimony of witnesses orally 1 open court, to
allow the deposilion to be used

(4) Unavailable Witness. A party may use for any
purpose the deposition of a witness, whether or not a
party, 1f the court finds

(A) that the watness 1s dead,

(B) that the witness 1s more than 100 mules from the
place of trial or heaning or 18 outside the United
States, unless 1t appears that the witness’s
absence was procured by the party offering the
deposition,

(C) that the witness cannot attend or testify because
of age, tllness, imfirmity, or imprisonment,

(D) that the party offening the deposition could not
procure the witness’s attendance by subpoena,
or

{E) on application and notice, that excepticnal
circumstances make 1t desirable — in the
interest of justice and with due regard to the
importance of live testimony 1n open court — to
allow the deposition to be used
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Rule 32(a)

A deposition taken without leave of court pursuant to a
notice under Rule 30(a)(2)(C) shall not be used against
a party who demonstrates that, when served with the
notice, 1t was unable through the exercise of diligence to
obtain counsel to represent 1t at the taking of the
deposition, nor shall a deposition be used aganst a party
who, having received less than 11 days notice of a
deposition, has promptly upon recerving such notice
filed a motion for a protective order under Rule 26{(c)(2)
requesting that the deposition not be held or be held at a
different time or place and such motion 1s pending at the
time the deposition is held

(5) Limitations on Use.

(A) Deposiion Taken on Short Notice A
deposition may not be used against a party that,
having recetved less than 11 days notice of the
deposition, promptly moved for a protective
order under Rule 26(c)(1)(B) requesting that 1t
not be taken or be taken at a different time or
place — and this motion was still pending when
the deposition was taken

(B) Unavailable Deponent, Party Could Not Obtan
an Attorrey A deposition taken without leave
of court under the unavailabihty provision of
Rule 30{a)(2){A)(11) may not be used against a
party that demonstrates that, when served with
the notice, 1t could not, despite dhligent efforts,
gbtain an attorney to represent it at the
deposition

(4) If only part of a deposition 1s offered in
evidence by a party, an adverse party may require the
offeror to introduce any other part which ought m
fairness to be considered wiath the part introduced, and
any party may mtroduce any other parts

Substitution of parties pursuant to Rule 25 does
not affect the right to use depositions previously taken,
and, when an action has been brought 1n any court of
the United States or of any State and another action
mvolving the same subject matter 1s afterward brought
between the same parties or their representatives or
successors 1 mterest, all depositions lawfully taken and
duly filed in the former action may be used in the latter
as 1f onginally taken therefor A deposition previously
taken may also be used as permtted by the Federal
Rules of Evidence

(6) Using Part of a Deposition. If a party offers
n evidence only part of a deposition, an adverse
party may require the offeror to introduce other parts
that 1n farrness should be considered with the part
mntroduced, and any party may 1tself introduce any
other parts

(7) Substituting @ Party. Substituting a party under
Rule 25 does not affect the night to use a deposition
previousty taken

(8) Depositton Taken in Earlier Action. A deposition
lawfully taken and, if required, filed in any federal-
or state-court action may be used 1n a later action
involving the same subject matter between the same
parties, or their representatives or successors in
interest, to the same extent as 1f taken 1n the later
action A deposition previously taken may also be
used as permitted by the Federal Rules of Evidence
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Rule 32(b)

{b) Objections to Admissibility. Subject to the
provisions of Rule 28(b) and subdivision (d)}(3) of this rule,
objection may be made at the trial or hearing to receiving 1n
evidence any deposition or part thereof for any reason which
would require the exclusion of the evidence 1if the witness
were then present and testifying

{b) Objections to Admissibility. Subject to Rules 28(b) and

32(d)(3), an objection may be macde at a tnal or hearing to
the admssion of any deposition testimony that would be
inadmisssible 1f the witness were present and testifying

(¢} Form of Presentation. Except as otherwise
directed by the court, a party offering deposition testimony
pursuant to this rule may offer 1t 1 stenographic or
nonstenographic form, but, 1f in nonstenographic form,
the party shall also provide the court with a transcript of
the portions so offered On request of any party in a case
tried before a jury, deposition testimony offered other
than for impeachment purposes shall be presented 1n
nonstenographic form, 1f available, unless the court for
good cause orders otherwise

(®)

Form of Presentation. Unless the court orders
otherwise, a party must provide a transcript of any
deposition testimony the party offers, but may provide the
court with the testumony 1n nontranscript form as well

On any party's request, deposition testimony offered 1n a
jury trial for any purpose other than impcachment must
be presented 1n nontranscript form, if available,

unless the court for good cause orders otherwise
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Rule 32(d)

(d) Effect of Errors and Trregularities in

(d) Objections.

might have been, ascertained

Errors and wrregularities in the manner 1n which the
testtmony 15 transcribed or the deposition 1s prepared,
signed, certified, sealed, indorsed, transmtted, filed,

or otherwise dealt with by the officer under Rules 30
and 31 are waived unless a motion to suppress the
deposition or some part thereof 15 made with reasonable
promptness after such defect 1s, or with due diligence

Depositions. {1} To the Notice. An objection to an error or
(1) As to Notice. All errors and wrregularities irregulanty m a deposttion notice 1s warved
1 the notice for taking a deposition are warved unless unless promptly served in writing on the party
written objection 1s promptly served upon the party giving the notice
givmg the notice (2) To the Officer's Qualification. An objection based
(2) As to Disqualification of Officer. Objection on disqualification of the officer before whom a
to taking a deposition because of disqualification of the deposition 1s to be taken i1s waived if it 15 not made
officer before whom 1t 15 to be taken 15 waived unless
made before the taking of the deposition begins or as (A) before the deposition begins, or
soon thereafter as the disqualification becomes known (B) promptly after the basis for disqualification
or could be discovered with reasonable diligence becomes known or, with reasonable diligence,
(3) As to Taking of Deposition. could have been known
(A) Objections to the competency of a () To the Taking of the Deposition.
wilness or to the competency, relevancy, or (A) Objection to Competence, Relevance, or
mateniality of testimony are not waived by failure Matertality An objection to a deponent's
to make them before or durning the taking of the competence — or to the competence, relevance,
deposition, unless the ground of the obyection 15 or materiality of testimony -— 1s not warved by a
one which might have been obviated or removed failure to make the objection before or durtng
1f presented at that time the deposition, unless the ground for 1t might
have been corrected at that time
(B) Errors and 1rregulanties occurring (B) Obyection to an Error or Irregularity An
at the oral examination 1n the manner of taking objection to an error or wrregulanty at an oral
the deposition, mn the form of the questions or examination 15 waived 1f
answers, m the cath or affirmation, or in the () 1t relates to the manner of taking the
conduct of parties, and errors of any kind which
deposition, the form of a question or
might be obwviated, removed, or cured 1f promptly ,
presented, are warved unless seasonable objection answer, the oath or affirmation, a party's
conduct, or other matters that might have
thereto 1s made at the taking of the deposition
been corrected at that time, and
(i) 1t 15 not tmely made durmg the deposition
(C) Objections to the form of written (C) Objection to a Written Question  An objection
questions submitted under Rule 31 are waived to the form of a wnitten question under Rule 31
unless served m wniting upon the party 1s warved 1f 1t 15 not served 1n writing on the
propounding them within the time allowed for party submtting the question within the tume
serving the succeeding cross or other questions for serving responsive questions or — 1f the
and withm 5 days after service of the last question is a recross-question — within 5 days
questions authorized after being served with the question
(4} As to Completion and Return of Deposition. (4) To Completing and Returmng the Deposttion.

An objection to how the lestimony has been
transcribed or how the deposition has been prepared,
signed, cerlified, sealed, endorsed, transmutied, filed,
or otherwise dealt with by the officer 15 waived
unless a motion to suppress 1s made promptly after
the defect or irregulanty becomes known or, with
reasonable diligence, could have been known
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Rule 32(d)

COMMITTEE NOTE

The language of Rule 32 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Former Rule 32(a) applied "at the trial or upon the hearing of a motion or an interlocutory
proceeding." The amended rule describes the same events as "any trial or hearing "

The final paragraph of former Rule 32(a) allowed use 1n a later action of a deposition
"lawfully taken and duly filed in the former action.” Because of the 2000 amendment of Rule
5(d), many depositions are not filed. Amended Rule 32(a)(8) reflects this change by excluding
use of an unfiled deposition only if filing was required n the former action
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Rule 33(a)

Rule 33. Interrogatories to Parties

Rule 33. Interrogatories to Parties

(a) Availability. Without leave of court or written
stipulation, any party may serve upon any other party
writlen interrogatones, not exceeding 25 1 number ncluding
all discrete subparts, to be answered by the party served or,
if the party served 1s a public or private corporation or a
partnership or association or governmental agency, by
any officer or agent, who shall furmish such information
as 15 avatlable to the party Leave to serve additional
interrogatories shall be granted to the extent consistent
with the principles of Rule 26(b)}(2) Without leave of
court or written stipulation, interrogatories may not be
served before the time specified 1n Rule 26(d)

(a) In General

(1) Number. Without leave of court or stipulation by
the parties, a party may serve on any other party no
more than 25 written interrogatories, including
all discrete subparts Leave to serve additional
interrogatories may be granted to the extent
consistent with Rule 26(b){2)

(2) Scope. An mterrogatory may relate to any matter
that may be inquired into under Rule 26(b) An
otherwise proper interrogatory 1s hot objectionable
merely because 1t asks for an opinion or contention
that relates to fact or the application of law to fact,
but the court may order that the interrogatory
need not be answered until designated discovery 15
complete, or until a pretrial conference or some
other time

(b) Answers and Objections.

(1) Each interrogatory shall be answered
separately and fully in wnting under oath, unless 1t 15
objected to, m which event the objecting party shall
state the reasons for objection and shall answer to the
extent the interrogatory 1s not objectionable

(2) The answers are to be signed by the person
making them, and the objections signed by the attorney
making them

(3) The party upon whom the interrogatories
have been served shall serve a copy of the answers,
and objections 1f any, within 30 days after the service
of the interrogatories A shorter or longer time may be
directed by the court or, 1n the absence of such an order,
agreed to 1n wnting by the parties subject to Rule 29

(4) All grounds for an objection to an
interrogatory shall be stated with specificity  Any
ground not stated 1n a timely objection 15 waived
unless the party's failure to object 15 excused by the
court for good cause shown

(5) The party submutting the interrogatones may
move for an order under Rule 37(a) with respect to any
obrection to or other failure to answer an interrogatory

(b) Answers and Objections.

(1) Responding Party. The interrogatories must be
answered

{A) by the paity to whor they are directed, or

(B) 1f that party 15 a public or private corporation,
a partnership, an association, or a governmental
agency, by any officer or agent, who must
furnish the information that 1s available to the
party

(2) Answering Each Interrogatery. Each interrogatory
must, to the extent 1t 1s not objected to, be answered
separately and fully in wnting under oath

(3) Twme to Respond. The responding party must serve
1ts answers and any objections withun 30 days after
being served with the interrogatonies A shorter or
longer time may be ordered by the court or be
stipulated by the parties under Rule 29

(4) Objections. All grounds for objecting to an
iterrogatory must be stated with specifiaity
Any ground not stated m a timely objection 18
warved unless the court, for good cause,
excuses the fallure

(3} Signature. The person who makes the answers
must sign them, and the attorney who objects
must sign any objections
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Rule 33(c)

{¢) Scope; Use at Trial. Interrogatories may relate to
any matters which can be inquired inte under Rule 26(b)(1),

{¢) Use. An answer to an interrogatory may be used to the
extent permitted under the rules of evidence

and the answers may be used to the extent permitted by the
rules of evidence

An interrogatory otherwise proper 1s not necessarily
objectionable merely because an answer to the interrogatory
mnvolves an opinion or contention that relates to fact or the
applhication of law to fact, but the court may order that such
an interrogatory need not be answered until after designated
discovery has been completed or until a pre-tnal conference
or other later time

(d) Option to Produce Business Records. Where the
answer to an interrogatory may be derived or ascertained
from the business records of the party upon whem the
mterrogatory has been served or from an exanunation,
audit or inspection of such business records, including a
comptlation, abstract or summary thereof, and the burden
of denving or ascertaimng the answer 15 substantially the
same for the party serving the interrogatory as for the party
served, 1t 15 a sufficient answer to such interrogatory to
spectfy the records from which the answer may be denved
or ascertatned and to afford to the party serving the
mterrogatory reasonable opportunity to examine, audit
or mspect such records and to make copies, compilations, (2) giving the interrogating party a reasonable
abstracts or summaries A specification shall be in opportunity to exarmne, audit, and inspect the
sufficient detail to permmt the interrogating party to locate records and to make copies, compilations, abstracts,
and to 1dentify, as readily as can the party served, the 0 summaries
records from which the answer may be ascertained

(d) Option to Produce Business Records. If the
answer to an interrogatory may be determned by
exanuning, auditing, inspecting, compiling, abstracting,
or summanzing a party's busmess records, and 1f the
burden of deriving or ascertaining the answer will be
substantially the same for either party, the responding
party may answer by

(1} specifying the records that must be reviewed, 1n
sufficient detail to permut the interrogating party to
locate and 1dentify them as readhly as the responding
party could, and

COMMITTEE NOTE

The language of Rule 33 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

The final sentence of former Rule 33(a) was a redundant cross-reference to the discovery
moratorium provisions of Rule 26(d}). Rule 26(d) is now familiar, obviating any need to carry
forward the redundant cross-reference.

Former Rule 33(c) stated that an interrogatory "is not necessarily objectionable merely
because an answer * * * mvolves an opinion or contention * * *." "[I]s not necessarily" seemed
to imply that the interrogatory might be objectionable merely for this reason  This implication
has been 1gnored 1n practice. Opinion and contention interrogatories are used routinely.
Amended Rule 33(1)%2) embodies the current meaning of Rule 33 by omitting "necessarily "

Former Rule 33(b)(5) was a redundant remunder of Rule 37(a) procedure that 1s omitted as no
longer useful.
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Rule 34(a)

Rule 34. Production of Documents and Things and
Entry Upon Land for Inspection and Other Purposes

Rule 34. Producing Decuments and Tangible

Things, or Entering onto Land, for
Inspection and Other Purposes

{2) Scope. Any party may serve on any other party
a request (1) 1o produce and permit the party making the
request, or someone acting on the requestor's behalf, to
mspect and copy, any designated documents {including
writings, drawings, graphs, charts, photographs,
phono-records, and other data compilations from which
mformation can be obtained, translated, if necessary, by
the respondent through detection devices into reasonably
usable form), or to mspect and copy, test, or sample any
tangible things which constitute or contain matters within the
scope of Rule 26(b) and which are n the possession, custody
or control of the party upon whom the request 1s served, or
(2) to perimit_entry upon designated land or other property
m the possession or control of the party upon whom the
request is served for the purpose of inspection and measuring,
surveying, photographing, testing, or sampling the property
or any designated object or operation thereon, within the
scope of Rule 26(b)

(a) Tn General. A party may serve on any other party a
request within the scope of Rule 26(b)

(1) to produce and pernut the requesting party or its
representative to mspect and copy the following
1items 1n the responding party's possession, custody,
or control

(A) any designated documents — meluding
writings, drawings, graphs, charts, photographs,
recordings, and other data commlatiens from
which mformation can be gbtained either
directly or after the responding party translates
them into a reasonably usable form, or

(B) any tangble things — and to test or sample
these things, or

(2) to permit entry onto designated land or other
property possessed or controlled by the responding
party, so that the requesting party may mspect,
measure, survey, photograph, test, or sample the
property or any designated object or operation on 1t

(b) Procedure. The request shall set forth, either by
individual item or by category, the items to be nspected, and
descnibe each with reasenable particulanty The request shall
specify a reasonable time, place, and manner of making the
mspection and performing the related acts  Without leave of
court or written stipulation, a request may not be served
before the time specified in Rule 26(d)

The party upon whom the request is served shall serve
a written response within 30 days after the service of the
request A shorter or longer time may be directed by the
court or, i the absence of such an order, agreed to 1n writing
by the parties, subject to Rule 29 The response shall state,
with respect to each item or category, that imnspection and
related activities will be permutted as requested, unless the
request 15 objected to, n which event the reasons for the
objection shall be stated  If objection 1s made to part of an
1tem or category, the part shall be specified and mspection
permutted of the remaining parts The party submutting the
request may move for an order under Rule 37(a) with respect
to any objection to or other failure to respond to the request
or any part thereof, or any failure to permit inspection as
requested

A party who produces documents for mnspection shall
produce them as they are kept in the usual course of business
or shall organize and label them to correspond with the
categories in the request

{b) Procedure.
(1) Form of the Request. The request must

(A) descnbe with reasonable particulanty each item
or category of 1tems to be inspected, and

(B) specify a reasonable time, place, and manner
for the 1nspection and for performing the
related acts

(2) Responses and Objections.

(A) Time to Respond The party to whom the
request 1s directed must respond 1n writing
within 30 days after being served A shorter or
longer time may be ordered by the court or
stipulated by the parties under Rule 29

(B) Responding to Each Item For each item or
category, the response must erther state that
mspection and related activities will be
permutted as requested or state an objection to
the request, including the reasons

(C) Objections An objection to part of a request
must spectfy the part and permit inspection with
respect to the rest

(D) Producing the Documents A party producing
documents for inspection must produce them as
they are kept 1n the usual course of business or
must orgamze and label them to correspond to
the categories in the request
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Rule 34({c)

(c) Persons Not Parties. A personnot a party to the
action may be compelled to produce documents and things or
to submt to an inspection as provided 1n Rule 45

(¢} Nonparties. As provided in Rule 43, a nonparty may be
compelled to produce documents and tangible things or to
permit an inspection

COMMITTEE NOTE

The language of Rule 34 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

The redundant reminder of Rule 37(a) procedure m the final sentence of former Rule 34(b) is

omitted as no longer useful.
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Rule 35(b)

Rule 35. Physical and Mental

Examinations of Persons

Rule 35. Physical and Menta! Examinations

(a) Order for Examination. When the mental or
physical condition (including the bloed group) of a party
or of a person 1n the custody or under the legal control of
a party, 1s 1n controversy, the court in which the action 1s
pending may order the party to submit to a physical or mental
examination by a suitably licensed or certified examner or
to produce for examination the person in the party's custody
or legal control The order may be made only en motion
for good cause shown and upon notice to the person to be
examined and to all parties and shall specify the time, place,
manner, conditions, and scope of the examination and the
person or persons by whom 1t 15 to be made

(a) Order for an Examination.

(1} In General. The court in which the action 1s
pending may order a party whose mental or
physical condition — ncluding blood group — 15
1n controversy to submut to a physical or mental
examination by a suitably licensed or certified
examiner The court has the same authonty to
order a party to produce for examination a person
who 15 11 1ts custody or under 1ts legal control

(2) Motion and Notice; Contents of the Order.
The order

(A) may be made only on motion for good cause
and on notice to all parties and the person
examined, and

(B) must specify the time, place, manner,
conditions, and scope of the examination,
as well as the person or persons who wilt
perform it

(b) Report of Examiner.

(1) Tfrequested by the party against whom
an order 1s made under Rule 35(a) or the person
examined, the party causing the examnation to be
made shall deliver to the requesting party a copy of
the detailed written report of the examiner setting out
the examuner’s findings, including results of all tests
made, diagnoses and conclusions, together with like
reports of all earher examinations of the same condition
After delivery the party causing the examination shall
be entitled upon request to receive from the party
agamst whorn the order 1s made a like report of any
examunatton, previously or thereafter made, of the same
condition, unless, 1n the case of a report of exammation
of a person not a party, the party shows that the party 15
unable to obtain 1t The court on motion may make an
order against a party requinng delivery of a report on

(b) Examiner’s Report.

(1) Request by the Party or Person Examuned, The
party who moved for the examination must, on
request, deliver to the requester a copy of the
examiner’s report, together with like reports of all
carlier examinations of the same condition The
request may be made by the party against whom the
examination order was made ot by the person
examined

{2) Contents. The exammer’s report must be 1n writing
and must set out 1n detail the examiner’s findings,
including dragnoses, conclusions, and the results
of any tests

(3) Request by the Moving Party. After dehivening the
reports, the party who moved for the exammnation
may request — and 18 entitled to receive — from
the party against whom the examunation order was
made like reports of all earlier or later examinations
of the same condition But those reports nced not be
delivered by the party with custody or control of the
person examined 1f the party shows that 1t could not
obtain them from the person examined
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such terms as are just, and 1f an examiner fails or refuses
to make a report the court may exclude the exanner's
testimony 1f offered at tnal

{2} By requesting and pbtaining a report of the
examinatton so ordered or by taking the deposition of
the examiner, the party examined waives any privilege
the party may have in that action or any other mvolving
the same controversy, regarding the teshimony of every
other person who has examined or may thercafter
examine the party in respect of the same mental or
physical condition

(3) This subdivision applies to examinations
made by agreement of the parties, unless the agreement
expressly provides otherwise This subdrvision does not
preclude discovery of a report of an examiner or the
taking of a deposition of the examimer 1n accordance
with the provisions of any other rule

(4) Warer of Privilege. By requesting and obtaining
the exammer’s report, or by deposing the examiner,
the party examned waives any privilege 1t may have
— in that action or any other action mvolving the
same controversy — concerning testimony about all
examnations of the same condition

(5} Failure to Deliver a Report. The court on_motion
may order — on just terms — that a party deliver a
report, and 1f the examuner’s report 15 not provided,
the court may exclude the examiner’s testimony at
trial

(6} Scope. This subdivision (b) applies also to an
examination made by the parties’ agreement, unless
the agreement states otherwise This subdivision
does not preclude_gbtaining an examiner’s report
or deposing an examiner under other rules

COMMITTEE NOTE

The language of Rule 35 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and termunology consistent throughout
the rules. These changes are intended to be stylistic only
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Rule 36(a)

Rule 36. Requests for Admission

Rule 36. Requests for Admission

(a) Request for Admission. A party may serve
upon any other party a wrttten request for the admission,
for purposes of the pending action only, of the truth of any
matters within the scope of Rule 26(b)(1) sct forth n the
request that relate to statements or opions of fact or of the
application of law te fact, including the genuineness of any
documents described 1n the request  Copies of documents
shall be served with the request unless they have been or are
otherwise furmished or made available for inspection and
copymg Wrthout leave of court or wntten stipulation,
requests for admission may not be served before the time
specified in Rule 26(d)

Each matter of which an admission ts requested shall
be separately set forth The matter 1s admitted unless, within
30 days after service of the request, or withim such shorter or
longer ime as the court may allow or as the parties may
agree to in writing, subject to Rule 29, the party to whom
the request 1s directed serves upon the party requesting the
admission a wntten answer or objection addressed to the
matter, signed by the party or by the party's attorney If
objection 15 made, the reasons therefor shall be stated The
answer shall specifically deny the matter or set forth i detail
the reasons why the answernng party cannot truthfully admit
or deny the matter A demal shall fairly meet the substance
of the requested admission, and when good faith requires that

{a) Scope and Procedure.

m

2)

3

)

Scope. A parly may serve on any other party a
written request to admut, for purposes of the pending
action only, the truth of any matters within the scope
of Rule 26(b){1} relating to

(A) facts, the application of law to fact, or opinions
about esther, and

(B) the genuneness of any described documents

Form; Copy of a Document. Each matter must be
separately stated A request to admit the genwineness
of a document must be accompamed by a copy of the
document unless 1t 18, or has been, otherwise
furmished or made available for tnspection and

copying

Time to Respond; Effect of Not Responding. A
matter 1s admutted unless, within 30 days after being
served, the party to whom the request 15 directed
serves on the requesting party a written answer or
objection addressed to the matter and signed by the
party or its atternev A shorter or longer tune for
responding may be ordered by the court or stipulated
by the parties under Rule 29

Answer. If a matter 1s not admtted, the answer must
specifically deny 1t or state 1n detai] why the
answering party cannot truthfully admit or deny 1t

A denial must fairly respond to the substance of the
matter, and when good faith requires that a party
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a party qualify an answer or deny only a part of the matter
of which an admission s requested, the party shall specify
so much of 1t as 1s true and qualify or deny the remainder
An answering party may not give lack of information or
knowledge as a reason for failure to admut or deny unless the
party states that the party has made reasonable mquiry and
that the information known or readily obtainable by the party
18 msufficient to enable the party to admut or deny A party
who considers that a matter of which an adnussion has been
requested presents a genwme 1ssue for trial may not, on that
ground alone, obsect to the request, the party may, subject to
the provisions of Rule 37(c), deny the matter or set forth
reasons why the party cannot admit or deny 1t

The party who has requested the admissions may move
to determune the sufficiency of the answers or objections
Unless the court determines that an objection 15 justified, 1t
shall order that an answer be served If the court determmes
that an answer does not comply with the requirements of this
rule, 1t may order either that the matter 1s admutted or that an
amended answer be served The court may, 1n lieu of these
orders, determine that final disposition of the request be
made at a pre-trial conference or at a designated time prior
to tnal The provisions of Rule 37(a}(4) apply to the award
of expenses mcurred m relation to the motion

()

(6)

0]

qualify an answer or deny only a part of a matter, the
answer must specify the part admitted and qualify or
deny the rest The answenng party may assert lack
of information or knowledge as a reason for failing
to admut or deny only 1f the party states that 1t has
made reasonable inquiry and that the information 1t
knows or can readily obtain 1s insufficient to enable
1t to admt or deny

Objections. The grounds for any objection must be
stated

Matter Presenting a Trial Issue, A party who
believes that a request concemns a matter presenting a
genuine 1ssue for tnial must not — on that ground
alone — obyect to the request, subject to Rule 37(c),
the party may deny the matter or state why 1t cannot
admut or deny

Motion Regarding the Sufficiency of Answers and
Obyections. The requesting party may move to
determne the sufficiency of an answer or objection
Unless the court finds an objection justified, 1t must
order that an answer be served Upen finding that
an answer does not comply with this rule, the court
may order either that the matter 15 adrmtted or that an
amended answer be served The court may defer its
final decision unti] a pretrial conference ora
designated tume before tnial  Rule 37(a)(5) applies to
the award of expenses
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(b) Effect of Admission. Any matter admitted under
this rule 1s conclusively established unless the court on
motion permits withdrawal or amendment of the admission
Subject to the provision of Rule 16 goverming amendment
of a pre-trial order, the court may permit withdrawal or
amendment when the presentation of the merits of the action
will be subserved thereby and the party who obtained the
admussion fails to satisfy the court that withdrawal or
amendment will preyjudice that party in maintaining the action
or defense on the menits  Any admission made by a party
under this rule 1s for the purpose of the pending action only
and 18 not an admission for any other purpose nor may 1t be
used aganst the party o any other proceeding

(b) Effect of an Admission; Withdrawing or Amending It.
A matter admitted under this rule 15 conclusively
established unless the court, on_motion, permits the
admssion to be withdrawn or amended Subject to
Rule 16{d) and (¢), the court may permut withdrawal
or amendment 1f 1t would promote the presentation of
the ments of the action and 1f the court 15 not persuaded
that 1t would prejudice the requesting party in maintaining
or defending the action on the merits  An adnission
under this rule 1s for purposes of the pending action only,
15 not an admission for any other purpose, and cannot be
used against the party in any other proceeding

COMMITTEE NOTE

The language of Rule 36 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules These changes are intended to be stylistic only.

The final sentence of the first paragraph of former Rule 36(a) was a redundant cross-
reference to the discovery moratorium provisions of Rule 26(d). Rule 26(d) is now familiar,
obviating any need to carry forward the redundant cross-reference
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Rule 37(a)

Rule 37. Failure to Make Disclosure or Cooperate in

Discovery; Sanctions

Rule 37. Failure to Make Disclosures or to

Cooperate in Discovery; Sanctions

{a) Motion For Order Compelling Disclosure or
Discovery. A party, upon reasonable notice to other parties
and all persons affected thereby, may apply for an order
compellmg disclosure or discovery as follows

(1) Appropriate Court. An application for an
order to a party shall be made to the court in which the
action 1s pending An application for an order to a
person who 1s not a party shall be made to the court in
the district where the discovery 1s being, or is to be,
taken

(2) Motion.

(A) Ifaparty fails to make a disclosure
required by Rule 26(a), any other party may move
to compel disclosure and for appropriate sanctions
The motion must mclude a certification that the
movant has 1 good faith conferred or attempted to
confer with the party not making the disclosure in
an effort to secure the disclosure without court
action

(a) Motion For an Order Compelling Disclosure or
Discovery.

O

2)

In General. On notice to other parties and all
affected persons, a party may move for an order
compelling disclosure or discovery

Appropriate Court. A motion for an order to a party
must be made 1n the court where the action 1s
pending A motion for an order to a nonparty must
be made n the court where the discovery 1s or will
be taken

(3) Specific Motions.

(A) To Compel Disclosure f a party fails to make
a disclosure required by Rule 26(a), any other
party may move to compel disclosure and for
appropriate sanctions  The motion must
mnclude a certification that the movant has in
good farth conferred or attempted to confer
with the party failing to make the disclosure in
an effort to_obtain 1t without court action
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{3) Evasive or Incomplete Disclosure, Answer,
or Response. For purposes of this subdivision an
evastve or imcomplete disclosure, answer, or response 18
to be treated as a farlure to disclose, answer, or respond

(B) Ifadeponent fails to answer a question
propounded or submitted under Rules 30 or 31, ora
corporation or other entity fails to make a
designation under Rule 30(b}{(6) or 31(a), or a party
fails to answer an mterrogatory submutted under
Rule 33, orif a party, 1n response to a request for
mspection submitted under Rule 34, fals to
respond that mspection wtll be permitted as
requested or fails to pernut inspection as requested,
the discovering party may move for an order
compelling an answer, or a designation, or an order
compelling inspection in accordance with the
request The motion must include a certification
that the movant has in good farth conferred or
attempted to confer with the person or party failing
to make the discovery n an effort to gecure the
information or material without court action When
taking a deposition on oral examination, the
proponent of the question may complete or adjoum
the examination before applying for an order

@

(B) To Compel a Discovery Response A
discovering party may move for an order
compelling an answer, designation, production,
or mnspection  The motion must include a
certification that the movant has in good faith
conferred or attempted to confer with the
petson or party fatiing to make the discovery in
an effort to ghtain the mformation or material
without court action  This motion may be
made 1f

(i) adeponent fails to answer a question
asked under Rule 30 or 31,

(ii) a corporation or other entity fails to make
a designation under Rule 30(b}(6) or
31(a)(4),

(iii} a party fails to answer an :nterrogatory
submutted under Rule 33, or

(iv) a party fails to respond that ispection will
be permutted — or fails to permut
mspection — as requested under Rule 34

(C) Related to a Deposition When taking an
oral deposttion, the party asking a question
may complete or adjourn the exammation
before moving for an order

Evasive or Incomplete Disclosure, Answer, or
Response. For purposes of Rule 37(a), an evasive
or incomplete disclosure, answer, or response must
be treated as a farlure to disclose, answer, or
respond
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(4) Expenses and Sanctions.

(A) If the motion 1s granted or 1f the
disclosure or requested discovery 1s provided after
the motion was filed, the court shall, after affording
an gpportunity to be heard, require the party or
deponent whose conduct necessitated the metion or
the party or attorney advising such conduct or both
of them to pay to the moving party the reasonable
expenses incurred in making the motion, including
attorney's fees, unless the court finds that the
motion was filed without the movant's first making
a good faith effort to gbtain the disclosure or
discovery without court action, or that the opposing
party's nondisclosure, response, or objection was
substantially justified, or that other circumstances
make an award of expenses unjust

(B) If the motion 1s denied, the court may
enter any protective order authonized under Rule
26(c) and shall, after affording an opportunity to
be heard, require the moving party or the attorney
filing the motion or both of them to pay to the
party or deponent who opposed the motion the
reasonable expenses incurred in opposing the
motton, including attorney's fees, unless the
court finds that the making of the motion was
substantially justified or that other circumstances
make an award of expenses unyust

(C)  If the motion 1s granted 1 part and
demed 1n part, the court may enter any protective
order authonzed under Rule 26{c) and may, after
affording an opportunity to be heard, apportion
the reasonable expenses incurred n relation to the
motion among the parties and persons 1n a just
manner

(5) Payment of Expenses; Protective Orders.

{A) Ifthe Motion Is Granted (or Disclosure or
Discovery Is Provided After Filing) 1fthe
motion 15 granted — or 1f the disclosure or
requested discovery 1s provided after the
motion was filed — the court must, after giving
an opportunity to be heard, require the party
or deponent whose conduct necessitated the
motion, the party or attorney advising that
conduct, or both to pay the movant's reasonable
expenses mcurred mn making the motion,
mncluding attorney's fees But the court may
not order this payment 1f

(i) the movant filed the motion before
attempting 1 good faith to obtain the
disclosure or discovery without court
action,

(ii} the opposing party's nondisclosure,
response, or cbjection was substantially
Justified, or

(iif) other circumstances make an award of
expenses unjust

(B) Ifthe Motion Is Dented 1f the motion 1s
denied, the court may make any protective
order authonized under Rule 26(c) and must,
after giving an opportunity to be heard,
require the movant, the atterney filing the
motion, or both te pay the party or deponent
who opposed the motion 1ts reasonable
expenses meurred in oppoesing the motion,
including attorney’s fees. But the court
may not order this payment 1f the motion was
substantially justified or other circumstances
make an award of expenses unjust

(C) If the Motion Is Granted in Part and Demied
it Part 1f the motion s granted in part
and denied in part, the court may enter any
protective order authonized under Rule 26(c)
and may, after giving an opportunity to be
heard, apportion the reasonable expenses
mcurred regarding the motion
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(b) Failure to Comply With Order.

(1) Sanctions by Court in District Where
Deposition Is Taken. If a deponent fails to be sworn or
to answer a question after being directed to do so by the
court in the district in which the deposition 1s being
taken, the failure may be considered a contempt of that
court

(2) Sanctions by Court in Which Action Is
Pending. If a party or an officer, director, or managing
agent of a party or a person designated under Rule
30(b)(6) or 31(a) to testify on behalf of a party fails to
obev an order to provide or permut discovery, mcluding
an order made under subdivision (a) of this rule or Rule
35, or 1f a party fatls to obey an order entered under Rule
26{f), the court i which the action 15 pending may make
such orders in regard to the failure as are just, and
among others the following

{A) An order that the matters regarding
which the order was made or any other designated
facts shall be taken to be established for the
purposes of the action 1n accordance with the claim
of the party obtaining the order,

(B)  An order refusing to allow the
disobedient party to support or oppose designated
claims or defenses, or prohibiting that party from
introducing designated matiers in evidence,

{b) Failure to Comply with a Court Order.

(1) Sanctions in the District Where the Deposition
Is Taken. If a deponent fails to be sworn or to
answer a question after being ordered to do so by
the court where the discovery 15 taken, the farllure
may be treated as contempt of court

(2) Sanctions in the Disirict Where the Action Is
Pending.

(A) For Not Obeying a Discovery Order 1f a party
or a party’s officer, director, or managing agent
— ot a witness designated under Rule 30(b)(6)
or 31(a)(4) — fails to obey an order to provide
or permut discovery, including an order under
Rule 26(f), 35, or 37(a), the court 1 which the
action 15 pending may make further just orders
They may include the following

(i  directing that the matters embraced i the
order or other designated facts be taken
as established for purposes of the action,
as the prevailing party claims,

(ii)y prohibiting_the disobedient party from
supporting or opposing designated
claims or defenses, or from mtroducing
designated matters m evidence,

(C) An order stnking out pleadings or parts
thercof, or staying further proceedings until the
order is obeyed. or dismissing the action or
proceeding or any part thereof, or rendenng a
Judgment by default against the disobedient party,

(D) In lheu of any of the foregoing orders or
m addition thereto, an order treating as a contempt
of court the failure to obey any orders except an
order to submit to a physical or mental
examination,

(iti} stnking pleadings 1n whole or i part,

(iv}) staying further proceedings until the
order is obeved;

(v)  dismussing the action or proceeding 1n
whole or 1n part,

(vi) rendening a default judgment against the

disobedient party, or

(vii} treating as contempt of court the
failure to obey any order except an
order to submut to a physical or mental
examnation
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Rule 37(c)

(E) Where a party has failed to comply with
an order under Rule 35(a) requinng that party to
produce another for examination, such orders as are
lListed in paragraphs (A), (B), and (C) of this
subdivision, unless the party failing to comply
shows that that party 15 unable to produce such
person for examination

In hieu of any of the foregomg orders or 1 addition
thereto, the court shall require the party failing to obey
the order or the attorney advising that party or both to
pay the reasonable expenses, including attorney's fees,
caused by the failure, unless the court finds that the
farlure was substantially justified or that other
circumstances make an award of expenses unjust

(B) For Not Producing a Person for Examination
If a party does not comply with an order under
Rule 35(a) requining it to produce another
person for examunation, the court may 1ssue any
of the orders listed in Rule 37(b)(2)(A)(1}-(v1),
unless the disobedient party shows that 1t
cannot produce the other person

(C) Payment of Expenses Instead of or in addition
to the orders above, the court must order the
disobedient party, the attorney advising that
party, or both to pay the reasonable expenses,
inciuding attorney's fees, caused by the failure,
unless the failure was substantially justified
or other circumstances make an award of
expenses urjust

{¢) Failure to Disclose; False or Misleading

Disclosure; Refusal to Admit.

(1) A party that without substantial justification
fauls to disclose information required by Rule 26(a) or
26(e}(1), or to amend a prior response to discovery as
requited by Rule 26(e)(2), 15 not, unless such failure 15
harmless, permutted to use as evidence at a tnal, ata
hearing, or on a metion any witness or information not
so disclosed In addition to or i lieu of this sanction,
the court, on motion and after affording an opportunity
to be heard, may impose other appropnate sanctions In
addition to requining payment of reasonable expenses,
including attorney's fees, caused by the failure, these
sanciions may nclude any of the actions authorized
under Rule 37(b)(2}{A), (B), and {C) and may nclude
informing the jury of the failure to make the disclosure

(2) If a party fails to admit the genuineness of any
document or the truth of any matter as requested under
Rule 36, and if the party requesting the admissions
thereafier proves the genuineness of the document or the
truth of the matter, the requesting party may apply to the
court for an order requinng the other party to pay the
reasonable expenses mcurred 1n making that proof,
meluding reasonable attorney's fees The court shall
make the order unless 1t finds that (A) the request was
held objectionable pursuant to Rule 36(a), or (B) the
admission sought was of no substantial importance, or
(C) the party failing to admit had reasonable ground to
believe that the party mught prevail on the matter, or
{D) there was other good reason for the failure to admit

(¢) Failure to Disclose, to Amend an Earlier Response, or

to Admit.

(1) Failure to Disclose or Amend. 1f a party fails to
disclose the information required by Rule 26(a), or
to provide the additional or correcting mformation
required by Rule 26(e), the party 1s not permitted to
use as evidence at a tnal, at a hearing, oron a
motion any witness or information not so disclosed,
unless the fallure was substantially jushfied or 1s
harmless In addition to or instead of this sanction,
the court, gn_motion and after giving an
opportunity to be heard

{A) may require payment of the reasonable
expenses, icluding attorney’s fees, caused by
the failure,

(B) may inform the jury of the party’s failure, and

(C) may impose other appropriate sanctions,
mcluding any of the orders listed 1n Rule

3T®ENAND)-(v)

(2) Failure to Admit. If a party fails to admit what 15
requested under Rule 36 and 1f the requesting party
later proves a document to be genwine or the matter
true, the requesting party may move that the party
who failed to admut pay the reasonable expenses,
mcluding attorney's fees, incurred in making that
proof The court must so order unless

(A) the request was held objectionable under
Rule 36(a},

(B) the admussion sought was of no substantiat
importance,

(C) the party failing to admmt had a reasonable
ground to believe that 1t might prevail on the
matter, or

(D) there was other good reason for the failure to
admt
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Rule 37(d)

(d) Failure of Party to Attend at Own Deposition or
Serve Answers to [nterrogatories or Respond to Request
for Inspection. If a party or an officer, director, or managing
agent of a party or a person designated under Rule 30(b)(6) or
31(a) to testify on behalf of a party fails (1) to appear before
the officer who 1s to take the deposition, after being served
with a proper notice, or (2) to serve answers or objections to
mterrogatories subrmtted under Rule 33, after proper service
of the interrogatones, or (3) to serve a written response to a
request for mmspection subritted under Rule 34, after proper
service of the request, the court 1n which the action 1s pending
on motion may make such orders i regard to the failure as
are yust, and among others 1t may take any action authonzed
under subparagraphs (A), (B}, and (C) of subdivision (b)(2} of
this rule  Any motion specifying a farlure under clause (2) or
{3) of this subdivision shall include a certification that the
movant has 1n good faith conferred or attempted to confer
with the party fallimg to answer or respond 1n an effort to
obtain such answer or response without court action In lieu
of any order or m addition thereto, the court shall require the
party failing to act or the attorney advising that party or both
to pay the reasonable expenses, including attorney's fees,
caused by the failure unless the court finds that the falure was
substantially justified or that other circumstances make an
award of expenses unjust

(d) Party’s Failure to Attend Its Own Deposition, Serve
Answers to Interrogatories, or Respond to a Request
for Inspection.

(1) In General

(A) Motion, Grounds for Sanctions The court in
which the action 1s pending may, on motion,
order sanctions 1f

(i) aparty or a party’s officer, director, or
managing agent — or a person designated
under Rule 30(b)(6) or 31(a)(4) —- fails,
after being served with proper notice, to
appear for that person's deposition, or

(i) a party, after being properly served with
mterrogatories under Rule 33 or a request
for mspection under Rule 34, fails to serve
its answers, objections, or written
response

(B) Certificatron  The motion {or sanctions must
mclude a certification that the movant has in
good faith conferred or attempted to confer
with the party failing to answer or respond n
an effort to obtain the answer or response
without court action

The failure to act described 1n this subdivision may not
be excused on the ground that the discovery sought 15
objectionable unless the party failing to act has a pending
motion for a protective order as provided by Rule 26(c)

2) Unacceptable Excuse for Failing to Act. A
fariure described m Rule 37(d)(1)(A) 15 not
excused on the ground that the discovery sought
was objectionable, unless the party falling to act
has a pending motton for a protective order under
Rule 26(c)

3) Types af Sanctions. Sanctions may include any
of the orders listed 1n Rule 37(b)(2){A)(1)-(v1)
Instead of or in addition to these sanctions, the
court must require the party failling to act, the
attorney advising that party, or both to pay the
reasonable expenses, including attorney's fees,
caused by the failure, unless the failure was
substantially justified or other circumstances
make an award of expenses unjust

{e) [Abrogated.]

(f} [Repealed.]
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Rule 37(e)

(g) Failure to Participate in the Framing of a (e) Failure to Participate in Framing a Discovery Plan.
Discovery Plan. If a party or a party's attorney fails to If a party or us attorney fails to participate 1n good faith
partictpate 1n good faith in the development and submission m the development and submssion of a proposed
of a proposed discovery plan as required by Rule 26(f), the discovery plan as required by Rule 26(f), the court may,
court may, after opportunity for hearing, require such party after giving an opportunity to be heard, require that
or attorney to pay to any other party the reasonable expenses, party or attorney to pay to any other party the reasonable
mcluding attorney’s fees, caused by the failure expenses, including attorney's fees, caused by the

farlure
COMMITTEE NOTE

The language of Rule 37 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout the
rules These changes are intended to be stylistic only
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Rule 45(a)

Rule 45. Subpoena

Rule 45, Subpoena

{a} Form; Issuance.
(1) Every subpoena shall

(A) state the name of the court from which
1t 15 155ued, and

{B) state the title of the action, the name of
the court m which 1t 15 pending, and 1t civil action
number, and

(C) command each person to whom 1t
15 directed to attend and give testimony or to
produce and permit inspection and copying of
designated books, documents or tangible things
m the possession, custody or control of that person,
or to permit inspectton of prenuses, at a time
and place theremn specified, and

(D)  set forth the text of subdivisions (¢) and
(d) of this rule

A command to produce evidence or to permut tnspection
may be jomed with a command to appear at trial or
hearing or at deposition, or may be 1ssued separately

(a) In General

(1) Form and Contents.

(A} Requirements Every subpoena must

(B)

(i) state the court from which 1t 1ssued,

(ii) state the title of the action, the court 1n
which 1t 15 pending, and 1its civil-action
number,

(ii1) command each person to whom 1t 15
directed to do the following at a specified
ttme and place attend and testify, or
produce and permit the inspection and
copying of designated documents or
tangible things 1n that person's possession,
custody, or control, or permit the
mspection of premses, and

(iv) set forth the text of Rule 45(c) and (d)

Command to Produce Evidence or Perput
Inspection A command to produce evidence
or to permut imspection may be included in a
subpoena commanding attendance at a
deposition, hearing, or trial, or may be set forth
1n a separate subpoena
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Rule 45(a)

(2) A subpoena commanding attendance at a tnal
or heaning shall 1ssue from the court for the district in
which the heanng or trial 15 to be held A subpoena for
attendance at a deposition shall 1ssue from the court for
the district designated by the notice of deposition as the
district in which the deposition is to be taken If
separate from a subpoena commanding the attendance of
a person, a subpoena for production or mspection shall
1ssue from the court for the district 1n which the
production or inspection 1s to be made

(Y Issued from Which Court. A subpoena must issue
as follows

(A) for attendance at a tnal or heanng, frem the
court for the district where the hearning or trial
15 to be held,

(B) for attendance at a deposition, from the court
for the district where the deposition is to be
taken, stating the method for recording the
testimony, and

(C) for production and mspection, 1f separate from a
subpoena commanding a person's attendance,
from the court for the district where the
production or inspection is to be made

(3) The clerk shall 1ssue a subpoena, signed but
otherwise n blank, to a party requesting 1t, who shall
complete 1t before service An attorney as officer of the
court may also 1ssue and s1gn a subpoena on behalf of

(A) acourt in which the attorney 1s
authonzed to practice, or

(B} a court for a district in which a
deposition or production 1s compelled by the
subpoena, 1f the deposition or production pertains
to an action pending 1 a court in which the
attorney 1s authonzed to practice

(3) Issued by Whom. The clerk must 1ssue a subpoena,
signed but otherwise 1n blank, to a party who
requests 1t That party must complete 1t before
service An attorney, as an officer of the court,
may also 1ssue and sign a subpoena from

(A) acourt in which the attorney 1s authorized to
practice, or

(B) a court for a district where a deposition 1s to
be taken or production 1s to be made, 1f the
attorney 18 authonized to practice in the court 1n
which the action 15 pending

1 This style draft incorporates the proposed amendment of Rule 43(a)(2) that was published for public comment in August 2003,
except that the phrase “in the name of the court” 1n has been restyled to “from the court * Ifthe proposed amendment 15 adopted,
further style revisions should be made when restyled Rules 26-37 & 45 are pubhshed
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Rule 45(b)

(b) Service.

(1) A subpoena may be served by any person who
18 not a party and 1s not less than 18 years of age
Service of a subpoena upon a person named therein
shall be made by deltvering a copy thereof to such
person and, 1f the person's attendance 1s commanded, by
tendening to thal person the fees for one day's attendance
and the mileage allowed by law When the subpoena 1s
1ssued on behalf of the United States or an officer or
agency thereof, fees and mileage need not be tendered
Prior notice of any commanded production of
documents and things or mspection of premises before
trial shall be served on each party in the manner
prescribed by Rule 5(b)

{b} Service.

(1) By Whom; Tendering Fees; Serving a Copy of
Certain Subpoenas. Any person who 1s at least
18 years old and not a party may serve a subpoena
Serving a subpoena on a named person requires
delivering a copy to that person and, 1f the subpoena
commands that person’s attendance, tendering to that
person the fees for one day's attendance and the
mileage allowed by law Fees and muleage need not
be tendered when the subpoena 1ssues on behalf of
the United States or any of its officers or agencies If
the subpoena commands the production of
documents or tangible things or the inspection of
premuses before trial, then before 1t 1s served on the
named person, a notice must be served on each party
as provided in Rule 5(b)

(2) Subject to the provisions of clause {11) of
subparagraph (¢)(3)(A) of this rule, a subpoena may be
served at any place within the district of the court by
which it 15 1ssued, or at any place without the district
that 1s within 100 mules of the place of the deposition,
hearing, trial, production, or inspection specified 1n the
subpoena or at any place within the state where a state
statute or rule of court permmts service of a subpoena
1ssued by a state court of general junisdiction sitting 1n
the place of the deposition, hearing, tnial, production, or
inspection specified in the subpoena When a statute of
the United States provides therefor, the court_upon
proper application and cause shown may authorize the
service of a subpoena at any other place A subpoena
directed to a witness 1n a foreign country who 1s a
national or resident of the Umited States shall 1ssue
under the circumstances and 1n the manner and be
served as provided in Title 28, U S C § 1783

(3) Proof of service when necessary shall be
made by filing with the clerk of the court by which the
subpoena 1s 18sued a statement of the date and manner
of service and of the names of the persons served,
certified by the persen who made the service

(2) Service in the United States. Subject to Rule
45(c)(3)(A)(11), a subpoena may be served at any
place

(A} within the district of the court from which it 15
1ssued,

(B) outside that district but withun 100 miles of the
place of the deposition, hearing, trial,
production, or mspection specified n the
subpoena,

{C) wathin the state of the court from which 1t 1¢
1ssued 1f a state statute or court rule permits
serving a subpoenassued by a state court of
general jurisdiction sitting 1n the place of the
deposition, heaning, tnal, production, or
mspection specified in the subpoena, or

(D} that the court authorizes, 1f a federal
statutebnited-Statesstatute so provides, upon
proper application and for good cause.

(3) Service in a Foreign Country. 28U S C § 1783
govemns the 1ssuance and service of a subpoena
directed to a Unuited States national or resident who
15 1 a foreign country

(4) Proof of Service. Proving service, when necessary,
requires filing with the court from which the
subpoena 1ssued a statement showing the date and
manner of service and the names of the persons
served The statement must be certified by the
server
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Rule 45(c)

(¢) Protection of Persons Subject to Subpoenas.

(1) A party or an attorney responsible for the
1ssuance and service of a subpoena shall take reasonable
steps to avold imposing undue burden or expense on a
person subject to that subpoena The court on behalf of
which the subpoena was 1ssued shall enforce this duty
and 1mpose upon the party or attorney i breach of this
duty an appropriate sanction, which may include, but 1s
not limited to, tost eamings and a reasonable attorney's
fee.

(¢) Protecting a Person Subject to a Subpoena.

(1) Avoiding Undue Burden or Expense; Sanctions,
A party or atterney responsible for 1ssuing and
serving a subpoena must take reasonable steps to
avoid imposing undue burden or expense on a person
subject to the subpoena The 1ssumng court
must enforce this duty and must impose on a party or
attorney who fails to comply with the duty an
appropnate sanction, which may include lost
earnings and reasonable attorney's fees

(2)(A) A person commanded to produce and
permit inspection and copying of designated books,
papers, documents or tangible things, or nspection of
premases need not appear in person at the place of
production or mspection unless commanded to appear
for deposition, hearing or trial

(B) Subject to paragraph (d)(2) of this rule, a
person commanded to produce and pernut inspection
and copying may, within 14 days after service of the
subpoena or before the time specified for compliance 1f
such time 15 less than 14 days after service, serve upon
the party or attorney designated 1n the subpoena written
objection to mspection or copying of any or all of the
designated matenals or of the premises  If objection s
made, the party serving the subpoena shall not be
entitled to mspect and copy the matenals or inspect the
preruses except pursuant to an order of the court by
which the subpoena was 1ssued  If objection has been
made, the party serving the subpoena may, upon notice
to the person commanded to produce, move at any time
for an order to compel the production Such an order to
compel production shall protect any person who 1s not a
party of an officer of a party from sign:ficant expense
resulting from the inspection and copying commanded

(2) Command to Produce Materials or Permit
Inspection,

(A) Appearance Not Required A person
commanded to produce and permut the
inspection and copying of destgnated
documents or tangible things, or to permit
the mspection of premuses, need not appear in
person at the place of production or inspection
unless also commanded to appear for a
deposition, heaning, or trial

(B) Objections Subject to Rule 45(d)(2), a person
commanded to produce and permit inspection
and copymg may serve on the party or attorney
designated 1n the subpoena a wntten objection
to inspecting or copying any or alf of the
designated matenals or to mspecting the
prenuses The objection must be served before
the earlier of the time specified for complhance
or 14 days after the subpoena 15 served If
an objection 1s made, the following rules apply

(i) At any tume, on notice to the commanded
person, the serving party may move the
court from which the subpoena 1ssued for
an order compelling production,
mspection, or copying

(i) Inspection and copying may be done only
as directed 1n the order, and the order must
protect a person who 15 nesther a party nor
a party's officer from sigmificant expense
resulting from comphance
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Rule 45{c)

(3XA)Y  On timely motion, the court by which a

subpoena was 1ssued shall quash or modify the
subpoena if it

(i) fals to allow reasonable time for
comphance,

(i1) requires a person who 1s not a party or an
officer of a party to travel to a place more than 100
mules from the place where that person resides, 15
employed or regularly transacts business n person,
except that, subject to the provisions of clause
{c)(3)(B)(m) of this rule, such a person may n
order to attend trial be commanded to travel from
any such place within the state in which the trial 1s
held, or

(iii) requires disclosure of priviteged or other
protected matter and no exception or waiver
apples, or

(iv) subjects a person to undue burden

(3) Quashing or Modifying a Subpoena.

(A) When Required On timely motion, the court
from which a subpoena 1ssued must quash or
modify a subpoena that

(i) fails to allow a reasonable tune to comply,

(1i) requires a person who 15 nerther a party nor
a party's officer to travel more than 100
mules from the place where that person
resides, 15 employed, or regularly transacts
business 1n person — except that, subject
to Rule 45(c){3)(B){111), such a person may
be commanded to attend a trial by traveling
from any place within the state where the
tral 1s held,

(iif) requires disclosure of privileged or other
protected matter, 1f no exception or wairver
applies, or

(iv) subjects a person to undue burden

(B) Ifasubpoena

(i) requires disclosure of a trade secret or
other confidential research, development, or
commercial information, or

(ii) requires disclosure of an unretaned
expert's opmion or information not descnibing
specific events or occurrences in dispute and
resulting from the cxpert's study made not at the
request of any party, or

(iii) requires a person who 1s not a party or an
officer of a party to incur substantial expense to
trave] more than {00 miles to attend trial, the court
may, to protect a person subject to or affected by
the subpoena, quash or modify the subpoena or, 1f
the party in whose behalf the subpoena 1s 1ssued
shows a substantial need for the testimony or
malenal that cannot be otherwise met without
undue hardship and assures that the person to
whom the subpoena 1s addressed wall be reasonably
compensated, the court may order appearance or
production only upon specified conditions

(B) When Permutted To protect a person subject to
or affected by a subpoena, the court from which
it 1ssued may, on timely motien, quash or
modify the subpoena if 1t requires

(i) disclosure of a trade secret or other
confidential research, development, or
commercial information,

(i) disclosure of an unretained expert's
opinion or information that does not
descnibe specific occurmrences n dispute
and results from the expert's study that
was not requested by a party, or

(iif} trave! of more than 100 miles to attend tnal
by a person who 15 neither a party nor a
party's officer, as a result of which the
person will incur substantial expense

(C) Speciyfying Conditions as an Alternative Tn the
circumstances described 1n Rule 45(c){3)(B),
the court may, nstead of quashing or modifying
a subpoena, order appearance or production
under specified conditions 1f the party on whose
behalf the subpoena was 1ssued shows a
substantial need for the testimony or matenal
that cannot be otherwise met without undue
hardship and ensures that the subpoenaed
person will be reasonably compensated

Civil Rules 26-37 & 45 — global 1ssue proposals 58

March 23, 2004




Rule 45(d)

(d) Duties in Responding to Subpoena. (d) Duties in Responding to a Subpoenza.

(1} Producing Documents. A person responding to a
subpoena to produce documents must produce them
as they are kept 1n the ordinary course of busimess, or
orgamze and label them according to the categories
in the demand

(1) A person responding to a subpoena to produce
documents shall produce them as they are kept 1n the
usual course of business or shall organize and labet
them to correspond with the categones 1n the demand

{2) When informatron subject to a subpoena s
withheld on a claim that 1t 1s privileged or subject to (2} Clainung Privilege or Protection. A person
protection as tral preparation matenals, the claim shall withholding subpoenaed information under a claim
be made expressly and shall be supported by a that 1t 15 privileged or subject to protection as trnal-
description of the nature of the documents, preparation material must
communications, or things not produced that is
sufficient to enable the demanding party to contest the
claim {B) describe the nature of the documents,
commumnications, or things not produced 1n
a manner that, without revealing information
itself privileged or protected, will enable
the parties to assess the apphicability of the
privilege or protection

{A) expressly assert the claim, and

(e) Contempt. The court from which a subpoena 1ssued may
hold 1n contempt a person who, having been served, fails

(¢) Contempt. Failure by any person without
adequate excuse_to_abey a subpoena served upon that person

may be deemed a contemnpt of the court from whach the
subpoena 1ssued  An adequate cause for failure to obey
exasts when a subpoena purports to require a non-party to

without adequate excuse_to obey the subpoena
A nonparty’s faillure to obeydivobredieree must be
excused 1f the subpoena purports to require the nonparty

to attend or produce at a place not within the hmits of
Rule 45(c)(3)(A)n)

attend or produce at a place not within the lumts provided by
clause (11) of subparagraph (cH3 )} A)

COMMITTEE NOTE

The language of Rule 45 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout the
rules These changes are intended to be stylistic only

The reference to discovery of "books" in former Rule 45(a)(1)(C) was deleted to achieve
consistent expression throughout the discovery rules. Books remain a proper subject of discovery.

Former Rule 45(b)(1) required "prior notice" to each party of any commanded production of
documents and things or inspection of premises. Courts have agreed that notice must be given
"prior” to the return date, and have tended to converge on an interpretation that requires notice to
the parties before the subpoena 1s served on the person commanded to produce or permit
mspection, That interpretation is adopted 1n amended Rule 45(b)(1) to give clear notice of general
present practice.

The language of former Rule 45(d)(2) addressing the manner of asserting privilege is replaced
by adopting the wording of Rule 26(b)(5). The same meaning is better expressed in the same
words.
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Rule 38

V1. TRIALS

Rule 38. Jury Trial of Right

TITLE V1. TRIALS

Rule 38. Right to Jury Trial; Demand

(a) Right Preserved. The nght of trial by jury as
declared by the Seventh Amendment to the Constitution or as
given by a statute of the United States shall be preserved to
the parties inviolate

{a) Right Preserved. The right of trial by jury as declared
by the Seventh Amendment to the Constitution — or as
[provided-given]' by a federal statute — 1s preserved to
the parties inviolate

(b) Demand. Any party may demand a trial by jury
of any tssue tnable of night by a jury by (1) serving upon the
other parties a demand therefor in writing at any time after
the commencement of the action and not later than 10 days
after the service of the last pleading directed to such 1ssue,
and (2} filing the demand as required by Rule 5(d) Such
demand may be indorsed upon a pleading of the party

(b) Demand. On any 1ssue inable of nght by a jury, a party
may demand a_jury trial by

(1) serving the other parties with a written demand —
which may be [made stated]® 1n 2 pleading — no
later than 10 days after the last pleacing directed to
the 1ssue 1s served, and

(2) fihing the demand as required by Rule 5(d)

{c) Same: Specification of Issues. In the demand a
party may specify the 1ssues which the party wishes so tried,
otherwise the party shall be deemed to have demanded trial
by {ury for all the 1ssues so tnable If the party has
demanded trial by jury for only some of the 1ssues, any other
party within 10 days after service of the demand or such
lesser time as the court may order, may serve a demand for
tnal by jury of any other or all of the 1ssues of fact in the
action

(c) Specifying Issues. Inits demand, a party may specify the
1ssues that 1t wishes to have tried by a Jury, otherwise, 1t 13
deemed to have demanded a jury trial on all the i1ssues so
tnable If the party has demanded a jury trial on only
some 15sues, any other party may — within 10 days of
being served with the demand or within aany [shorter
tesser]’ tume ordered by the court — serve a demand for a
jury trial on any other or al! factual 1ssues triable by jury

(d) Waiver. The failure of a party to serve and file a
demand as required by this rule constitutes a waiver by the
party of trial by jury A demand for trial by jury made as
herein provided may not be withdrawn without the consent of
the parties

(d) Waiver; Withdrawal. A party waives a jury trial-triat
byTury unless its demand 1s properly served and filed A
demand [that complies with this rule]® may be
withdrawn only if the parties consent

T N |

Civil Rules 38-63 style draft with global 1ssues 2

[The Style Subcomumuittee made this change based on the Kieve suggestion ]

[Kieve/Kimble and Cooper agree on this change The Style Subcommittee agrees |

[Kieve/Kimble and Cooper agree on this change The Style Subcommuttee agrees |

[Kimble: Kieve suggested taking out "that complies with this rule " T have thought more about this and now realize that we
have created an inconsistency Ed and I had argued for "a proper demand"” 1n the second sentence Note that 1n the first sentence
we use "properly"” mstead of "as required by this rule " Shouldn't we do the same thing in the second sentence to replace "as
herein provided” n the curmrent rule” Dean Kane noted that "proper" would “create the negative implication that improper
[demands] cannot be withdrawn " See Style 468 But then at our meeting in Phoenix we apparently realized that that's what
the current rule says 1t refers to a demand "made as herein provided {1 e, that comphes wath this rule, 1 €, a proper demand]
So we changed to "a demand that complies with thisrule " I see no difference between that and "a proper demand " T know 1t's
late, but I think we should fix the mconsistency between the first and second sentences Also, note Ed’s comment on 39(b)

Cooper: I am sympathetic to Joe's persistent desire "A proper demand theteempires-wrth-thsrate may be withdrawn only *
** " But I think 1t was Dean Kane who led the charge to defeat this change It may be a bt late to reopen the discussion |

[The Style Subcommuitee does not recommend deleting “that complies with this rule )
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Rule 38

(e) Admiralty and Maritime Claims. These rules
shall not be construed to create a right to trial by jury of the
1ssues 1n an adnuralty or mantime claim within the meaming
of Rule 9(h)

(e) Admiralty and Maritime Claims. These rules do not
creale a nght to a_jury trial on 1ssues 1n an adnuralty or
maritime claim within the meaning of Rule 9(h)

COMMITTEE NOTE

The language of Rule 38 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.
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Rule 39

Rule 39, Trial by Jury or by the Court

Rule 39. Trial by Jury or by the Court

(a) By Jury. When trial by jury has been demanded
as provided m Rule 38, the action shall be designated upon
the docket as a jury action The trial of all 1ssues so
demanded shall be by jury, unless (1) the parties or their
attorneys of record, by written stipulation filed with the
court or by an oral stipulation made 11 open court and entered
m the record, consent to tnal by the court sitting without a
Jury or (2) the court upon motion or_of its own initiative
finds that a nght of trial by jury of some or of all those
15sues does not exist under the Constitution or statutes of the
United States

(a)

After a Demand. When trial by jury has been
demanded under Rule 38, the action must be designated
on the docket as a jury action The trial on all 1ssues so
demanded must be by jury unless

(1) the parties or their attorneys file a written stipulation
to a nonjury trial or so stipulate on the record, or

(2) the court,— on motion or on its own ~— finds that
on some or all of those 1ssues there 15 no right to a
jury trial under the Constitution or federal statutes

(b) By the Court. Issues not demanded for trial by
jury as provided in Rule 38 shall be tried by the court, but,
notwithstanding the failure of a party to demand a jury in an
action m which such a demand might have been made of
right, the court in its discretion npon motion may order a
trial by a jury of any or all 1ssues

(b)

When No Demand Jis Made Issues on which a_jury
trial 1s not [properly] demanded [under-Rute384' are to
be tried by the court But the court may, on motion, order
a jury trial on any issue for which a jury might have been
demanded -but-was-rot-

(¢) Advisory Jury and Trial by Consent. In all
actions not triable of nght by a jury the court upon motion or
of its own initiative may try any 1ssue with an advisory jury
or, except 1n actions against the United States when a statute
of the United States provides for trial without a jury, the
court, with the consent of both partics, may order a tnial with
a Jury whose verdict has the same effect as 1f trial by jury
had been a matter of right

(©

Advisory Jury; Jury Trial by Consent. In an action not
triable of nght by a jury, the court, on_motion or on its
own

(1) may try any 1ssue with an advisory jury, or

(2) may, with the parties’ consent, try any 1ssue by a jury
whose verdict has the same effect as 1f a jury tnal
had been a matter of nght, unless the action 1s
against the United States and a federal statute
provides forrequires a nonpury trial

COMMITTEE NOTE

The language of Rule 39 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

1 [Kimble/Kieve would delete “under Rule 38" The Style Subcommuttee agrees |

Cooper: How about a compromise, parallel to the discussion of Rule 38(d) — perhaps 1t 1s easter to reopen the question here?
“Issues on which a jury tnal 1s not properly demanded umnderRumte38 are to be tried * * *"? The Style Subcommutice agrees |

Civil Rules 38-63 style draft with global 1ssues 4 March 23, 2004



Rule 40

Rule 40. Assignment of Cases for Trial

Rule 40. Scheduling Cases for Trial

The district courts shall provide by rule for the placing
of actions upon the trial calendar (1) without request of the
parties or (2) upon request of a party and notice to the other
parties or (3) in such other manner as the courts deem
expedtent Precedence shall be given to actions entitled
thereto by any statute of the United States

Each court must provade by rule for scheduling trials without
request — or on a party’s request withafter notice to the other

partiessor-without-request-nramamer-that-theconrt-constders

expedremt  The court must give priority to achions entitled to
prionity by federal statute.'

COMMITTEE NOTE

The language of Rule 40 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and termiology consistent throughout
the rules. These changes are intended to be stylistic only

[Kieve suggested that the rules require that every request to the court be served on all parties, so 1t 15 not necessary fo add “notice
to the other parties ” Kimble responded that 1f Ed agrees, we need a global check on this |

Cooper: Three things First, the Style-Substance Track will propose a stmphified Rule 40 that avords any reference to notice
Second, as a global matter I do not understand Rule 5(a), m 1ts present form or as styled 1 would not assert that 1t requires
service of everything, mdeed, "simular paper” imphedly excludes dissimitar papers  Third, we have the mtensifier problem in
a different gmse Often 1t seems useful to remuind of the notice duty  But if we do that sometimes, faiture to do so always may
create puzzlmg negative implications  The only satisfactory global resolution would be to state notice obligations
comprehensively in Rule 5 and to say nothing of notice anywhere else [ doubt that 1s within the legitimate reach of the Style
Project, and expect that 1t would draw much anguished comment (and enhance the nevitable attempted rebellions) to make the
attempt ]
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Rule 41

Rule 41. Dismissal of Actions Rule 41. Dismissal of Actions
(a) Voluntary Dismissal: Effect Thereof. (a) Voluntary Dismissal.
(1) By Plaintiff; By Stipulation. Subject to the (1) By the Plainsiff.

provisions of Rule 23(e), of Rule 66, and of any statute
of the United States, an action may be disrmssed by the
plaintfT without order of court (1) by filing a notice of
dismissal at any time before service by the adverse party
of an answer or of a motion for summary judgment,

(A) Wiuthout a Court Order Subject to Rules 23(e),
23 1(c), 23 2, and 66 and any applicable federal
statute, the plamtiff may dismiss an action
without a court order by filing

whichever first occurs, or (n) by filing a stipulation of (i) anotice of dismussal [at-any-time-]' before
dismussal signed by all parties who have appeared 1n the the adverse party serves either an answer or
action Unless otherwise stated in the notice of a motion for summary judgment, or

dismmissal or stipulation, the dismussal 1s without
prejudice, except that a notice of dismmissal operates as
an adjudication upon the ments when filed by a plamntiff

(i) a stipulation of dismissal signed by alt
parties who have appeared

who has once dismissed i any court of the Umted {B) Ejffect Unless the notice or stipulation states
States or of any state an action based on or including the otherwise, the disimissal 1s without prejudice
same claim But 1f the plamtiff previously disimissed any

action n federal or state court based on or
mncluding the same claim, a notice of dismissal
operates as an adjudication on the mertts

(2) By Order of Court. Except as provided n (2) By Court Order; Effect. Except as provided n (1),
paragraph (1) of this subdivision of this rule, an action an action may be distmssed at the plamtiff's [request
shall not be dismussed at the plaintiff's nstance save mstance}® only by court order, on terms that the
upon order of the court and upon such terms and court constders proper If a defendant has
conditions as the court deems proper If a counterclaim pleadedserved a counterclaim before being served
has been pleaded by a defendant prior to the service with the plamntiff's motion to dismuss, the action must
upon the defendant of the plaintiff's motion to dismuss, not be disnmssed against the defendant's objection
the action shall not be dismissed against the defendant's unless the counterclaim can remain pending for
objection unless the counterclaim can remain pending mdependent adjudication  Unless the order states
for independent adjudication by the court Unless otherwise, a distissal under this paragraph (2) 1s
otherwise specified in the order, a dismissal under this without prejudice

paragraph 1s without prejudice

1 Cooper: This s another intensifier problemn  Loren and Joe are right — the meaning 1s not changed by saymg "a notice of
dismissal at-sry-ttme before the adverse party serves * * * " But the emphasis 1s faimiliar  Deletion will cause some distress

[The Style Subcommuttee recommends deleting “at any tume” based on the Kieve suggestion |

2 [Kieve/Kimble and Cooper agree on this change The Style Subcommittee agrees |
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Rule 41

(b) Involuntary Dismissal: Effect Thereof. For
failure of the plaintiff to prosecute or to comply with these
rules or any order of court, a defendant may move for
dismissal of an action or of any claim agamst the defendant
Unless the court in 1its order for dismssal otherwise specifies,
a dismussal under this subdivision and any dismissal not
provided for in this rule, other than a dismussal for lack of
Junsdiction, for improper venue, or for failure to join a party
under Rule 19, operates as an adjudication upon the merits

(b) Involuntary Dismissal; Effect. If the plamntiff fails to
prosecute or to comply with these rules or a court order, a
defendant may move to dismiss [theaw]® action or any
claim agamst 1t Uniess the dismissal order specifies
otherwise, a dismissal under this subdivision (b) and any
dismssal not provided for i this rule — except one for
lack of junsdiction, improper venue, or failure to join a
party under Rule 19 — operates as an adjudication on the
merits

(¢) Dismissal of Counterclaim, Cross-Claim, or
Third-Party Claim. The provisions of this rule apply to the
dismmssal of any counterclaim,_cross-claim, or third-party
claim A voluntary dismissal by the claimant alone pursuant
to paragraph (1) of subdivision (a) of this rule shall be made
before a responsive pleading 1s served or, 1f there 1s none,
before the introduction of evidence at the tnal or hearing

(c) Dismissing a Counterclaim, Crossclaim, or Third-
Party Claim. This rule applies to a dismissal of any
counterclaim, erossclaim, or third-party claim A
claimant's voluntary dismissal under (2)(1){A)(1) must be
made before a responsive pleading 1s served or, 1f there 18
none, before evidence 1s introduced at the trial or hearing

3

[Kieve/Kimble and Cooper agree on this change

Crvil Rules 38-63 style draft with global 1ssues 7
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Rule 41

(d) Costs of Previously-Dismussed Action. Ifa (d) Costs of a Previously Dismissed Action. If a plantiff
plaintiff who has once dismissed an action m any court who previously dismissed an action 1n any court files an
commences an action based upon or including the same claim action based on or including the same claim against the
aganst the same defendant, the court may make such order same defendant, the court_-may-

for the payment of costs of the action previously disrmssed as
1t may deem proper and may stay the proceedings n the
action untii the plaintiff has complied with the order

(1) may order the pimntiff to pay all or part of the costs
of that previous action, and

(2) may stay the proceedings until the plamtiff has
[complied].'

COMMITTEE NOTE

The language of Rule 41 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminclogy consistent throughout
the rules. These changes are intended to be stylistic only.

When Rule 23 was amended in 1966, Rules 23.1 and 23.2 were separated from Rule 23.
Rule 41(a)(1) was not then amended to reflect the Rule 23 changes In 1968 Rule 41(a)(1) was
amended to correct the cross-reference to what had become Rule 23(e), but Rules 23.1 and 23.2
were inadvertently overlooked. Rules 23.1 and 23.2 are now added to the list of exceptions in
Rule 41(a)(1)(A). This change does not affect established meaning. Rule 23.2 explicitly
incorporates Rule 23(¢), and thus was already absorbed directly into the exceptions in Rule
41(a)(1). Rule 23.1 requires court approval of a compromise or dismissal in language parallel to
Rule 23(e) and thus supersedes the apparent right to dismiss by notice or dismissal.

1 [Kieve suggesied deleting “complied” and substituting “has done so ™
Cooper: This may sound silly Ts 1t possible to "comply with" an order by means that are not the same as "done so™? Suppose
the plaintiff makes arrangements to pay — 1s that the same as paying? On balance, T am nervous about this change The present
rule 18 "complied with the order " "has complied” in the Style draft clearly makes no change "has done so" might change the
meaning

The Style Subcommuttee does not recommend deleting “complied ']
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Rule 42

Rule 42. Consolidation; Separate Trials

Rule 42. Consolidation; Separate Trials

(a) Consolidation. When actions involving a common
question of law or fact are pending before the court, 1t may
order a joint heanng or trial of any or all the matters 1 1ssue
in the actions, 1t may order a!l the actions consolidated, and 1t
may make such orders concerming proceedings therein as may
tend to avoid unnecessary costs or delay

(a) If actions before the court involve a common question of
law or fact, the court may

(1} joun for hearing or trial any or all matters at 1ssue 1n
the actions,

(2) consolidate the actions, and

(3) make any other orders to avord unnecessary cost or
delay

(b) Separate Trials. The court, in furtherance of
convenience or to avord prejudice, or when separate trals
will be conducive to expedition and economy, may order a
separate trial of any claim, cross-claun, counterclaim, or
third-party claim, or of any separate issue or of any number

(b) Separate Trials. For convenence, to avold prejudice, or
to expedite and economze, the court may order a separate
trial of one or more claims, crossclaims, counterclaims,
thard-party claims, or separate 1ssues  When ordenng a
separate tnal, the court must preserve any federal night to

of claims, cross-claims, counterclaims, third-party claims, or a jury trial
| 1ssues, always preserving inviolate the right of trial by jury
| as declared by the Seventh Amendment to the Constitution or
as given by a statute of the United States
COMMITTEE NOTE

The language of Rule 42 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.
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Rule 43

Rule 43. Taking of Testimony

Rule 43. Taking Testimony

(a) Form. In every tnal, the testimony of witnesses
shall be taken 1n open court, unless a federal law, these rules,
the Federal Rules of Evidence, or other rules adopted by
the Supreme Court provide otherwise The court may, for
good cause shown 1n compelling circumstances and upon
appropriate safeguards, permit presentation of testunony
n open court by contemporaneous transmission from a
different location

(2) In Open Court. [At trial Ineverytrial],’ the witnesses’
testimony must be taken 1n open court unless a_federal
law, the Federal Rules of Evidence, these rules, or other
rules adopted by the Supreme Court provide otherwise
In compelhng circumstances and with appropnate
safeguards, the court may allow testimony 1n open court
by contemporaneous transmission from a different
location

(b) [Abrogated.]

(b

(¢} [Abrogated.]

{c)

(d) Affirmation in Lieu of Qath. Whenever under
these rules an oath 1s required to be taken, a solemn
affirmation may be accepted 1n lieu thereof

(b) Affirmation Instead of Qath. When these rules require
an oath, a solemn affirmation suffices

(¢) Evidence on Motions. When a motion 15 based on
facts not appearning of record the court may hear the matter on
affidavits presented by the respective parties, but the court
may direct that the matter be heard wholly or partly on oral
testimony or deposition

(c¢) Evidence on a Motion. When a motton relies on facts
outside the record, the court may hear the matter on
affidavits—Butthreconrtmay-dhrect-Hat-thematteror may
order that 1t be heard wholly or partly on oral testimony or
on depositions

(f) Interpreters. The court may appomt an interpreter
of its own selection and may fix the interpreter's reasonable
compensation The compensation shall be paid out of funds
provided by law or by one or more of the parties as the court
may direct, and may be taxed ultimately as costs, in_the
discretion of the court.

{d) Interpreter. The court may appoint an interpreter of 1ts
choosing, fix reasonable compensation to be paid from
funds provided by law or by one or more parties, and tax
the compensation as costs

COMMITTEE NOTE

The language of Rule 43 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only

I Kimble: (Sce Garner) [Cooper agrees with this change ] [The Style Subcommuttee agrees |
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Rule 44

Rule 44. Proof of Official Record Rule 44. Proving an Official Record

(a) Authentication. (a) Means of Proving Awthenticatron.
(1) Domestic. An official record kept within the (1} Domestic Record. The following evidences

Unuted States, or any state, district, or commonwealth, authentreates' an official record — or an entry in 1t
or within a terntory subject to the administrative or — that 15 [otherwise]” admissible and 1s kept within
Judicial junsdiction of the United States, or an entry the United States, any state, distrnict or
theremn, when admissible for any purpose, may be commonwealth, or any terntory subject to the
evidenced by an official publication thereof or by a copy admimistrative or judicial jurisdiction of the United
attested by the officer having the legal custody of the States

record, or by the officer's deputy, and accompanied by a

certificate that such officer has the custody The (A) an official publication of the record, or

certificate may be made by a judge of a court of record (B) a copy attested by the officer with legal custody
of the district or political subdivision in which the of the record — or by the officer's deputy —
record ts kept, authenticated by the seal of the court, or and accompanied by a certificate that the officer
may be made by any public officer having a seal of has custody The certificate must be made
office and having official duties 1 the district or under seal

political subdivision 1n which the record ts kept,

authenticated by the seal of the officer's office (i) Dy ajudge of a court of record of the

distnict or political subdivision where the
record 1s kept, or

(ii) by any public officer with a seal of office
and with official duties n the district or
political subdivision where the record 1s
kept

Professor Rowe was asked to research whether there 15 a substantive difference between using "authenticates” in Rule 44(a)(1)
and (b) on proving official records, or using some form of the word "evidence" as a verb as in the current rule  He reported that
the treatises “use the 1deas of evidence, authentication, and proofinterchangeably, although that doesn't mean they're identical ™
He dud not find any case annotations that seemed to bear on the question Based on Garner's statement 1 his second edition
at 333 that "evidence" and "proof” "are not synonymous,” and concerns expressed at the meeting of Subcommuttee A, Professor
Rowe suggests using "evidence” in some verb form m 44(a}(1) and (a)(2), and also i (a}2)(C)(11)

[Kimble: On Rule 44(a)(1) and (2), I was uncertain about Kieve’s suggestion to delete “otherwise,” but raised them for
consideration

Cooper: Ishare Joe's uncertamty Present Rule 44(a)(1) tells how to "evidence” an official record "when admissible for any
purpose " The Style Draft 1s "that 1s otherwise admussible " The Style Draft is subtly different from the present rule — 1t gives
greater emphasis to the proposition that proper evidence of (or "authenticating™) an official record does not of itself make the
record admssible Ilike the Style Draft as an improvement Deleting "otherwise” removes the emphasis  Atnisk of identifying
it as an mitensifier, I would keep 1t The same holds for Style 44(a)(2}(A) ]

[The Style Subcommiuitee does not recommend deleting “otherwise ]
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Rule 44

(2) Foreign. A foreign official record, or an entry
therein, when admissible for any purpose, may be
evidenced by an official publication thereof, or a copy
thereof, attested by a person authorzed to make the
attestation, and accompaned by a final certification as
to the genuineness of the signature and official position
(1) of the attesting person, or (11) of any foreign official
whose certificate of genwineness of signature and
official position relates to the attestation or 15 1n a chain
of certificates of genumeness of signature and offictal
posttion relating to the attestation

(2) Foreign Record.

(A) In General The following evidences
authentreates a foretgn official record — or an
entry 1n 1t — that 15 fotherwise]® admssible

(i) an official publication of the record,

(i} a copy attested by an authorized person and
accompanted by a final certification of
EZENUINENESS; ,or

{iii) a record and attestation certified ag
provided 1n a treaty or convention to which
the United States and a country where the
record 1s located are parties, or

(iv)tHiy other means ordered by the court under
)

A final certification may be made by a secretary of
embassy or legation, consul general, vice consul, or
consular agent of the United States, or a diplomatic or
consular official of the foreagn country assigned or
accredited to the United States If reasonable
opportumty has been given to all parties to investigate
the authenticaty and accuracy of the documents, the
court may, for good cause shown, (1) admit an attested
copy without final certification or {1) permut the foreign
official record to be evidenced by an attested summary
with or without a final certification  The final
certification 15 unnecessary 1f the record and the
attestation are certified as provided in a treaty or
convention to which the United States and the foreign
country in which the offical record 15 located are
parties

(B) Fmal Certification of Genwineness A final
certification must certify the genuineness of the
signature and official position of the attester or
of any foreign offimal whose certificate of
genwineness relates to the attestation or1sin a
chain of certificates of gemuneness relating to
the attestation A final certification may be
made by a secretary of a Unuted States embassy
or legation, by a consul general, vice consul, or
consular agent of the United States, or by a
diplomatic or consular official of the foreign
country assigned or accredited to the United
States Frmatcertrficatromrsumecessarytftirc
recordamdattestattotrare-certified-asprovrded
fra-treaty-orconventrorrtowhrchthe Unted
Statesand-theforergmreomntry-where-therecord
tstecated-arepartres-

(C) Other Means of Proof Ifall parties have had a
reasonable opportunity to investigate a foreign
record’s authenticity and accuracy, the court

may, for good cause, either

(i) admut an attested copy without final
certification, or

(ii) allow the record to be proved by an
attested summary with or without a final
certification

3 Seepll, note?
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Rule 44

(b} Lack of Record. A written statement that after
to exist 1n the records designated by the statement,

the case of a domestic record, or complying with the

the records contaim no such record or entry

chligent search no record or entry of a specified tenor 1s found
authenticated as provided n subdivision (2)(1) of this rule

requirements of subdivision (a)(2) of this rule for a summary
in the case of a foreign record, 15 admussible as evidence that

{(b) Lack of a Record. A written statement that a diligent

search of designated records revealed no record or entry
of a specified tenor 15 admussible as evidence that the
records contain no such record or entry For domestic
records, the statement must be authenticated under (a)(1)
For foreign records, the statement must comply with

(@(ZNC)(m)

of official records or of entry or lack of entry therem by any
other method authonzed by law

{¢) Other Proof. This rule does not prevent the proof

(c)

Other Proof. A party may prove an official record — or
an entry or lack of an entry in 1t — by any other method
authonzed by law

COMMITTEE NOTE

The language of Rule 44 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only
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Rule 44,1

Rule 44.1. Determination of Foreign Law

Rule 44.1. Determining Foreign Law

A party who mtends to raise an 1ssue concerning the
law of a foreign country shall give notice by pleadings or
other reasonable written notice  The court, in determuning
foreign law, may consider any relevant matenal or source,
mcluding testimony, whether or not submatted by a party or
admissible under the Federal Rules of Evidence The court's
determination shall be treated as a ruling on a question of
law

A party who ntends to raise an issue about a foreign country’s
law must give notice by a pleading or other wnitten notice In
determining foreign law, the court may consider any relevant
material or source, including testimony, whether or not
submutted by a party or admissible under the Federal Rules of
Evidence The court's determmation must be treated as a ruling
on a question of law

COMMITTEE NOTE
The language of Rule 44.1 has been amended as part of the general restyling of the Civil

Rules to make them more easily understood and to make style and terminology consistent
throughout the rules. These changes are intended to be stylistic only.
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Rule 46

Rule 46. Exceptions Unnecessary

Rule 46. Objecting to a Ruling or Order

Formal exceptions to rulings or orders of the court are
unnecessary, but for all purposes for which an exception has
heretofore been necessary it 1s sufficient that a party, at the
time the rulmg or order of the court 15 made or sought, makes
known to the court the action which the party desires the
court to take or the party's objection to the action of the court
and the grounds therefor, and, if a party has no opportumity to
object to a ruling or order at the time 1t 15 made, the absence
of an objection does not thereafter prejudice the party

A formal exception to a ruling or order 1s unnecessary When
the ruling or order 1s requested or made, a party need only state
—amrd-grve-thepgrourndsfor—the action that 1t wants the court
to take or objects to-, along with the grounds for the request or
objection  Failing to object does not preyudioe a party who'
had no opportumty to do so when the ruling or order was

made

COMMITTEE NOTE

The language of Rule 46 has been amended as part of the general restyling of the Civil Rules
to make them more casily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only

1 Kimble note: As an aside, T am starting to lean toward using “that” with “party” throughout the rules See Garner under
“Who (D) " Possible exception When another “that” appears m the sentence

Cooper: This 1s Style But my inchination begins with Gamer’s report under "Who (D) " He tells us that we can use "that”
when referring to persons, but "Editors tend * * * to prefer” "who " Joe’s position reflects the fact that a party may be erther a
person or an entity "That" 1s permussible for a real person and preferred for an entity My inclhination 15 to prefer to digmfy
persons as "who," paying a slight price in promoting entities also to "who" status But whatever the choice, this 15 a global

question to be given a uniform answer

[The Style Subcommttee suggests adding this to the list of global drafting 1ssues ]
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Rule 47

Rule 47. Selection of Jurors Rule 47. Selectﬂg Jurors

(a) Examination of Jurers. The court may permut (a) Examining Jurors. The court may permt the partigs or
the parties or their atterneys to conduct the examination of their attorneys to examne prospective Jurors or may
prospective Jurers of may 1tself conduct the exarination utself do so examme-prospectrveurorsormay-ateowtic
In the latter event, the court shall permut the parties or their partresor-themr-attormeys-todoso— If the court examines
attorneys to supplement the examination by such further the jurors, 1t must permitatter the parties or their
mquiry as 1t deems proper or shall itself submut to the attorneys to ask [anysuch] additional questions [as it]
prospective Jurors such additional questions of the parties considers proper,' or must 1tself ask those questions

or their attorneys as 1t deems proper

(b) Peremptory Challenges. The court shall allow (b) Peremptory Challenges. The court must allow the
the number of peremptory challenges provided by 28 US C number of peremptory challenges provided by 28U S C
§ 1870 § 1870
{c) Excuse. The court may for good cause excuse a () Excusing a Juror. During trial or deliberation, the court
Juror from service during tnial or deliberation may excuse a Juror fer good cause
COMMITTEE NOTE

The language of Rule 47 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

1 [Kieve/Kimble and Cooper agree on these two changes The Style Subcommuttee agrees ]

Cooper: I am not disposed to do anything about 1t now, but note that present Rule 47(a) provides somewhat more guidance
than Style (a} on one question  Style (a) says the court must allow the parties to ask any additional questions 1t considers proper,
or must rtself ask those questions  How 1s the court to decide whether the questions are proper? Under the Style version, the
only apparent way 15 to have the parties tell the court the very questions they wish to have put to the jury Under the present
rule, the court shall permit the parties to supplement the exarmnation by "further inquiry,” not "further questions ” That suggests
that the court may authonize a general hine of inquiry, without first reviewing each proposed question The Style draft avoids
repeating "1t considers proper,” but we may pay a price
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Rule 48

Rule 48. Number of Jurors—

Participation in Verdict

Rule 48. Number of Jurors; Participating in the
Verdict

The court shall seat a jury of not fewer than six and not
more than twelve members and all jurors shall participate
the verdict unless excused from service by the court pursuyant
to Rule 47(c) Unless the parties otherwise stipulate, (1) the
verdict shall be unanimous and (2) no verdict shall be taken
from a jury reduced 1n size to fewer than six members

A jury must have no fewer than 6 and no more than 12
members, and each juror must participate wn the verdict unless
excused under Rule 47(c) Unless the parties stipulate
otherwse, the verdict must be unanimous and be returned by a
Jury of at least 6 members

COMMITTEE NOTE

The language of Rule 48 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.
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Rule 49

Rule 4% Special Verdicts

and Interrogatories

Rule 49. Special Verdict; General Verdict and
Interrogatories

{a) Special Verdicts. The court may require a jury to
return only a special verdict in the form of a special written
finding upon each 1ssue of fact In that event the court may
submut to the jury written questions susceptible of categorical
or other brief answer or may submit written forms of the
several special findings which might properly be made under
the pleadings and evidence, or 1t may use such other method
of submitting the 1ssues and requiring the written findings
thereen as 1t deems most approprniate

(a) Special Verdict.

(1) In General The court may require a jury to return
only a special verdict in the form of a special written
finding on each 1ssue of fact The court may doe so
by

(A) submutting written questions susceptible of a
categorical or other brnef answer,

(B} submutting wntten forms of the [severaf]’
spectal findings that mght properly be made
under the pleadings and evidence, or

(C) using any other method that the court considers
appropriate

The court shall give to the jury such explanation and
mstruction concerning the matter thus submitted as may be
necessary to enable the jury to make its findings upon each
1ssue  If in so downg the court omits any 1ssue of fact raised
by the pleadings or by the evidence, each party waives the
nght to a trial by jury of the 1ssue so omitted unless before
the jury retires the party demands 1ts submission to the jury
As to an 1ssue omutted without such demand the court may
make a finding, or, 1f 1t fails to do so, 1t shall be deemed to
have made a finding in accord with the judgment on the
special verdict

(2) Instructions The court must mstruct the jury [so it
can as-needed-for-it-to]> make 1ts findings on each
submutted 15sue

(3) Issues Not Submitted A party waives the nighttoa
jury trial on any 1ssue of fact raised by the
pleadings or evidence but not submutted to the jury
unless, before the jury retires, the party demands 1ts
submission to the jury The court may make a
finding on any 1ssue omatted without [such]® a
demand, 1f the court makes no finding, 1t 15
consudered to have made a finding consistent wath 1ts
Judgment on the special verdict

Civil Rules 38-63 style draft with global 1ssues

Cooper: [ would keep "several " This makes 1t clear that all available altematives must be covered when the jury 18 given
prepared form findings, not questions to answer [I wonder how often this practice 15 actually used”]

[The Style Subcommuttee agrees with the Kieve suggestion to delete “several ™'}

Kimble: “so 1t can” 1s what [ had I stll like 1t better

Cooper: Tam among those who resisted "so 1t can ™ But [ am not enamored of "as needed for it to ¥ Do we have a rule that
forbids this "To enable the jury to make its findings, the court must instruct 1t on each submitted 15sue™? [Cf the edit that Joe
accepts m 53(b)(1) "Before appointing a master, the court must give * * * "] If not that, "must instruct the jury asnesded-for
to enable 1t to make 1ts findings * * *'? "Enable" 15 the word of the present rule, and 1t 15 not archaic  Let’s keep 1t

{The Style Subcommuttee agrees with “so it can ]

[Kieve/Kimble and Cooper agree on this change The Style Subcommttee agrees ]
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Rule 49

(b)  General Verdict Accompanied by Answer to
Interrogatories. The court may submit to the jury, together
with appropnate forms for a general verdict, wntten
mterrogatories upon one or more 1ssues of fact the decision of
which 1s necessary to a verdict  The court shall give such
explanation or mstruction as may be necessary to enable the
Jury both to make answers to the interrogatories and to render
a general verdict, and the court shall direct the jury both to
make written answers and to render a general verdict When
the general verdict and the answers are harmonious, the
appropriate judgment upon the verdict and answers shall be
entered pursuant to Rule 58 When the answers are consistent
with each other but one or more 1s inconsistent with the
general verdict, judgment may be entered pursuant to Rule 58
in accordance with the answers, notwithstanding the general
verdict, or the court may return the jury for further
consideration of 118 answers and verdict or may order a new
trial When the answers are inconststent with each other and
one or more 15 likewise inconsistent with the general verdict,
Judgment shall not be entered, but the court shall return the
jury for further consideration of its answers and verdict or
shall order a new tnal

(b) General Verdict wWith Answers to Interrogatories.

t)]

@)

3

In General The court may subnut to the yury
[appropriate]’ forms for a general verdict, together
with written iterrogatories on one or more 1ssues of
fact that must be decided The court must mstruct
the jury as needed for 1t to render a general verdict
and answer the interrogatories in writing, and must
direct the yury e do both

Verdict and Answers Consistent. When the general
verdict and the answers are consistent, the court
must approve, for entry under Rule 586323, an
appropnate judgment on the verdict and answers

Answers Inconsistent With the Verdict. When the
answers are consistent with each other but one or
more 15 mnconsistent with the general verdict, the
court may

(A) approve, for entry under Rule 58¢b%23, an
appropriate judgment according to the answers,

notwithstanding the general verdict,

(B)

direct the jury to further consider its answers
and verdict, or

order a new trial

(O

(4) Answers Inconsistent With Each Other and the

Verdict When the answers are iconsistent with
each other and one or more 1s also mconsistent with
the general verdict, judgment must not be entered,
instead, the court must direct the yury to further
consider 1ts answers and verdict, or must order a new
tnal

COMMITTEE NOTE

The language of Rule 49 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

1

Cooper: Iamnclined to agree with deleting "appropnate " Who would think we authorize subrmssion of inappropnate verdict

forms?

[Kieve/Kimble and Cooper agree on thas change The Style Subcommuttee agrees |
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Rule 50

Rule 50. Judgment as a Matter of Law in Jury Trials; Rule 50. Judgment as a Matter of Llaw in a
Alternative Motion for New Trial; Conditional Jury Trial; Alternative Motion for a

Ruli . g .

nes New Trial; Conditional Ruling
(a) Judgment as a Matter of Law. (a) Judgment as a Matter of Law.

(1) If dunng a trial by jury a party has been (1} In General If [during-afurytrial] a party has been
fully heard on an 1ssue and there 1s no legally sufficient fully heard on an 1ssue [in a jury trial] and' the court
evidentiary basis for a reasonable jury to find for that finds that a reasonable jury would not have a legally
party on that 1ssue, the court may determune the 1s5ue sufficient evidentiary basis to find for the party on
against that party and may grant a motion for judgment that issue, the court may

as a matter of law against that party with respect to a
claim or defense that cannot under the controlling law
be maintamned or defeated without a favorable finding (B) grant a motion for judgment as a matter of law
on that 1ssue against the party on a claim or defense that can,
under the controlling law, can be maintained or
defeated only with a favorable finding on that

(A) determune the 1ssue against the party, and

(2) Motions for judgment as a matter of law may
be made at any time before submission of the case to

the jury Such a motion shall specify the judgment 1955ue
sought and the law and the facts on which the moving (2) Motion A motion for judgment as a matter of law
party 1s entitled to the judgment may be made at any time before the case 15 submutted

to the jury The motion must specify the judgment
sought and the law and facts that entitle the movant to
the judgment

I [Kimble and Cooper agree on this change The Style Subcommuttee agrees ]
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Rule 50

(b} Renewing Motion for Judgment After Trial;
Alternative Motion for New Trial. If, for any reason, the
court does not grant a motion for judgment as a matter of
law made at the close of all the evidence, the court 1s
considered to have submutted the action to the jury subject to
the court's later deciding the legal questions raised by the
motion The movant may renew 1ts request for judgment as
a matter of law by filing a motion no later than 10 days after
entry of judgment—and may alternatively request a new tnal
or join a motion for a new trizl under Rule 59 Inrubing ona
renewed motion, the court may

(1) 1faverdict was returned
(A) allow the judgment to stand,
(B) order a new tnial, or

(C) direct entry of judgment as a matter of
law, or

(2) 1fno verdict was returned
(A) order a new tmal, or

(B) direct entry of judgment as a matter of
law

(b) Renewing the Motion After Trial; Alternative Motion
for a New Tral. If the court does not grant a motion for
Judgment as a matter of law made at the close of all the
evidence, the court 15 deemedestsrdered (0 have submutted
the action to the jury subject to the court's later deciding
the Jegal questions raised by the motion  The movant may
renew 1ts request for judgment as a matter of law by filing
a motion no later than 10 days after the entry of judgment
— and may alternatively request a new trial or jomn a
motion for a new trial under Rule 59 Inrulingona
renewed motion, the court may

(1) allow judgment on the verdicttheyudgment-torstamd, 1f

the jury returned a verdict;

(2) order a new tnal,; ot

(3) direct the entry of judgment as a matter of law
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Rule 50

(¢©) Granting Renewed Motion for Judgment as a

Matter of Law; Conditional Rulings; New Trial Motion.

(1) If the renewed motion for judgment as a
matter of law 15 granted, the court shall also rule on the
motion for a new trial, 1f any, by determmning whether 1t
should be granted 1f the judgment 1s thereafter vacated
or reversed, and shall specify the grounds for granting
or denying the motion for the new trial If the motion
for a new trial 1s thus conditionally granted, the order
thereon does not affect the finality of the judgment In
case the motion for a new trial has been conditionally
granted and the judgment 1s reversed on appeal, the
new tnal shall proceed unless the appellate court has
otherwise ordered In case the motion for a new tnal
has been conditionally denied, the appellee on appeal
may assert error 1 that demial, and 1f the judgment 15
reversed on appeal, subsequent proceedings shall be 1n
accordance with the order of the appellate court

{2) Any motion for a new tnial under Rule 5% by
a party against whom judgment as a matter of law 15
rendered shall be filed no later than 10 days after entry
of the judgment

(¢) Granting the Renewed Motion; Conditional Ruling on
a Motion for a New Trial.

1)

(2)

(£)]

In General 1f the court grants a renewed motion for
judgment as a maiter of law, 1t must also conditionally
rule on any motion for a new tnal by determiming
whether a new tnal should be granted 1f the judgment
15 later vacated or reversed The court must state the
grounds for conditionally granting or denying the
motion for a new tnal

Effect of a Conditional Ruling Conditionally
grantng the motion for a new tnal does not affect the
judgment's finality, 1f the judgment 1s reversed, the
new trial must proceed unless the appellate court
orders otherwise [f the motion for a new tnal 1s
conditionally demied, the appellee may assert error 1n
that demal, and 1f the judgment 1s reversed, the case
must proceed m accordance with the appellate court’s
order

Timing of the Monion for a New Trial, Any motion
for a new tnal under Rule 59 by a party against whom
Judgment as a matter of law 15 rendered must be filed
no later than 10 days afier the entry of the judgment

Civil Rules 38-63 style draft with global 1ssues
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Rule 50

(d) Same: Denial of Motion for Judgment as a
Matter of Law. If the motion for judgment as a matter of
law 15 demed, the party who prevailed on that motion may,
as appellee, assert grounds entitiing the party to a new tnal
n the event the appellate court concludes that the tnal court
erred 1n denying the motion for judgment  If the appellate
court reverses the judgment, nothing in this rule precludes it

(d} Denying the Motion for Judgment as a Matter of Law,

If the court demes the motion for judgment as a maiter of
law, the prevailing party may, as appellee, assert grounds
entithing 1t to a new trial should the appellate court
conclude that the tnal court erred 1n denying the motion
If the appellate court reverses the judgment, 1t may order a
new tnal, direct the tnal court to deterrune whether a new

from determimng that the appellee 15 entitled to a new tnal,
or from directing the trial court to determine whether a new
trial shall be granted

trial should be granted, or direct the entry of judgment

COMMITTEE NOTE

The language of Rule 50 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Former Rule 50(b) stated that the court reserves ruling on a motion for judgment as a matter
of law made at the close of all the evidence "[1]f, for any reason, the court does not grant" the
motion. The words "for any reason" reflected the proposition that the reservation is automatic
and inescapable. The ruling is reserved even if the court explicitly denies the motion The same
result follows under the amended rule. If the motion is not granted, the ruling is reserved.

Amended Rule 50(d) identifies the appellate court’s authority to direct the entry of judgment.
This authority was not described m former Rule 50(d), but was recognized in Wersgram v
Marley Co , 528 U.S. 440 (2000), and m Neely v Martin K Eby Construction Company, 386
U.S. 317 (1967). When Rule 50(d) was drafted in 1963, the Committee Note stated that
"[s]ubdivision (d) does not attempt a regulation of all aspects of the procedure where the motion
for judgment n.o.v. and any accompanying motion for a new tnal are denied * * *." Express
recognition of the authonty to direct entry of judgment does not otherwise supersede this caution.
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Rule 51

Rule 51. Instructions to Jury; Objections;

Preserving a Claim of Error

Rule 51.  Instructions to the Jury; Objections;

Preserving a Claim of Error

(a) Requests

(1) A party may, at the close of the evidence or at
an earlier reasonable time that the court directs, file and
furnish to every other party written requests that the
court instruct the jury on the law as set forth in the
requests

(2) After the close of the evidence, a party may

(A) file requests for instructions on 1ssues
that could not reasonably have been anticipated at
an earlier time for requests set under Rule 51{a)}(1),
and

(B} with the court’s permmssion file untimely
requests for instructions on any 1ssue

{a) Requests.

(1) Before or at the Close of the Evidence At the close
of the evidence or at any earlier reasonable time that
the court directs, a party may file and furnish to every
other party written requests for the jury instructions_at
wants the court to give

(2) After the Close of the Evidence. After the close of
the evidence, a party may

(A) file requests for instructions on issues that could
not reasonably have been anticipated by an
earlier ime that the court set for requests, andor

(B) waith the court’s permission, file untimely
requests for mstructions on any 1ssue

(b) Instructions. The court

(1) must inform the parties of 1ts proposed
instructions and proposed action on the requests before
mstructing the jury and before final jury arguments,

(2) must give the parties an opportumty to object
on the record and out of the jury’s hearing to the
proposed instructions and actions on requests before
the mstructions and arguments are delivered, and

(3) may mstruct the jury at any time after trnial
begins and before the jury 15 discharged

(b) Instructions.
The court

{1} must inform the parties of its proposed instructions
and proposed action on the requests before
mstructing the jury and before final jury arguments,

(2) must give the parties an opportunity to object on the
record and out of the jury’s hearing before
the mstructions and arguments are delivered, and

(3) may nstruct the jury at any time [after the trial
begins and]' before the jury 1s discharged

1 [Kieve suggested deleting “after the trial begins and "]

Kimble: If we can, delete “after the trial begins and ”

Cooper: Literally, we may change meaming 1f we delete "after the trial begins and " Without those words, the court could
mnstruct the jury afier the jury 15 swom but before tnal begins in any other way It might be argued that the nstructions begm
the trial, but the argument would have to be made and defended Apart from that, the rule was written this way to emphasize
that courts have thrs authority It was hoped to teach a lesson - to encourage considerabon of something that otherwise might

disappear without thought Let’s not make the change

The Style Subcommittee does not recomimend this deletion |
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Rule 51

(c) Objections.

(1) A party who objects to an instruction or the
farlure to give an mstruction must do so on the record,
stating distinctly the matter objected to and the grounds
of the objection

(2) An objection 1s timely if

(A) a party that has been informed of an
mstruction or action on a request before the jury 1s
mstructed and before final jury arguments, as
provided by Rule 51(b)(1), objects at the
opportumity for objection required by Rule
S1(b)(2), or

(B} a party that has not been informed of an
nstruction or action on a request before the time
for objection provided under Rule 51{b}2) objects
promptly after learming that the mstruction or
request wiil be, or has been, given or refused

(c) Objections,

0}

2

How to Make. A party who objects to a proposed
instruction or the failure to give an mstruction must
do so on the record, stating distinctly the matter
objected to and the grounds for the objection

When to Make An objection 1s timely 1f

{A} aparty objects at the opportunity provided
under (b)(2), or

{B) a party, after not bemnpgwastrot informed of an

mstruction or action on a request before the
tume to object under (b)(2),~amd-objects
promptly after learning that the mnstruction or
request will be, or has been, given or refused

(d) Assigning Error; Plain Error.
(1) A party may assign as error

(A) an error in an mstruction actually given
if that party made a proper objection under
Rule 51(c), or

(B) a failure to give an instruction 1f that
party made a proper request under Rule 51(a}, and
— unless the court made a definitive ruling on the
record rejecting the request — also made a proper
objection under Rule 51{c})

{2) A court may consider a plain error in the
structions affecting substantial nghts that has not been
preserved as required by Rule 51{(d)(1)(A) or {(B)

(d} Assigning Error; Plain Error.

(1)

Assigning Error A party may assign as error

(A) an error in an mstruction actually given,
1f that party made a proper obrection; or

(B) a failure to give an mstruction, 1f that party
made a proper request under (a) and — unless
the court rejected the request in a defimitrve
ruling on the record — also made a proper
objection under (c)

(2) Plain Error A court may consider a plain error in

the mstructions affecting substantial rnghts regardless

of whethereven—f the error has net-been preserved as

required by (d)(1)

COMMITTEE NOTE

The language of Rule 51 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.
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Rule 52

Rule 52. Findings by the Court; Judgment
on Partial Findings

Rule 52.  Findings and Cenclusions in Nonjury
Proceedings; Judgment on Partial

Findings

{a) Effect. In all actions tried upon the facts wathout a yury
or with an advisory jury, the court shall find the facts
specially and state separately its conclusions of law thereon,
and judgment shall be entered pursuant to Rule 58, and
granting or refusing interlocutery injunctions the court shall
simularly set forth the findings of fact and conclusions of law
which constitute the grounds of its action  Requests for
findings are not necessary for purposes of review  Findings
of fact, whether based on oral or documentary evidence, shall
not be set aside unless clearly erroneous, and due regard shall
be given to the opportumty of the trial court to judge of the
credibility of the witnesses The findings of a master, to the
extent that the court adopts them, shall be considered as the
findings of the court Tt will be sufficient 1f the findings of
fact and conclusions of law are stated orally and recorded 1n
open court following the close of the evidence or appear 1n an
opinion or memorandum of decision filed by the court
Findings of fact and conclusions of law are unnecessary on
decisions of motions under Rule 12 or 56 or any other motion
except as provided 1n subdivision (c) of this rule

(a) Findings and Conclusions by the Court,

(1) In General In an action tried on the facts without a
Jury or with an advisory jury, the court must find the
facts specially and state 1ts conclusions of law
separately The findings and conclusions may be
stated on the recorderatyamdrecordedropenrconrt
after the close of the evidence, or may appear in an
opmion or a memorandum of decision filed by the
court Judgment must be entered under Rule 58

(2) For Interlocutory Injunctions In granting or
refusing an interlocutory mjunction, the court must
sumilarly state the findings and conclusions that
support 1ts action

(3) For Motions The court 15 not required to state
findings or conclusions when ruling on a motion
under Rule 12 or Rule 56 or, unless these rules
provide otherwise, on any other motion

(4) Effect of a Master’s Findings A master's findings,
to the extent adopted by the court, must be
considered the court's findings

(5) Questioning the Evidentiary Support A party may
later question the sufficiency of the evidence
supporting the findings, whether or not the party
requested findings, objected to them, moved to
amend them, or moved for partial findings

(6) Setting Aside the Findings. Findings of fact,
whether based on oral or documentary evidence,
must not be set aside unless clearly erroneous, and
the reviewing court must give due regard to the trial
court’s opportunity to judge the witnesses' credibility
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Rule 52

(b) Amendment. On a party's motion filed no later (b) Amended or Additional Findings. On a party's motion
than 10 days after entry of judgment, the court may amend 1ts filed no later than 10 days after the entry of judgment, the
findings — or make additional findings — and may amend court may amend 1ts findings — or make additional
the judgment accordingly The motion may accompany a findings — and may amend the judgment accordingly
motion for a new trial under Rule 59 When findings of fact The motion may accompany a motion for a new trial
are made 11 actions tried without a jury, the sufficiency of the under Rule 59
evidence supporting the findings may be later questioned
whether or not 1n the district court the party raising the
question objected to the findings, moved to amend them, or
moved for partial findings

(¢) Judgment on Partial Findings. If during a trral (¢) Judgment on Partial Findings. If a party has been fully
without a jury a party has been fully heard on an issue and heard on an 1ssue durmg a nonjury tral and the court
the court finds against the party on that 1ssue, the court may finds agamst the party on that 1ssue, the court may enter
enter judgment as a matter of law against that party with Judgment agamst the party on a claim or defense that,
respect to a claim or defense that cannot under the controlling under the controlling law, can be maintained or defeated
law be maintained or defeated without a favorable finding on only with a favorable finding on that 1ssue The court
that 1ssue, or the court may dechine to render any judgment may, however, decline to render any judgment until the
unti] the close of all the evidence Such a judgment shall be close of the evidence A judgment on partial findings
supported by findings of fact and conclusions of law as must be supported by findings of fact and conclusions of
required by subdivision (a) of this rule law as required by (a)

COMMITTEE NOTE

The langnage of Rule 52 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and termmology consistent throughout
the rules. These changes are intended to be stylistic only.

Former Rule 52(a) said that findings are unnecessary on decisions of motions "except as
provided in subdivision (c) of this rule." Amended Rule 52(a)(3) says that findings are
unnecessary "unless these rules provide otherwise." This change reflects provisions in other
rules that require Rule 52 findings on deciding motions. Rules 23(e), 23(h), and 54(d)}(2)(C) are

examples.

Amended Rule 52(a)(5) includes provisions that appeared in former Rule 52(a) and 52(b).
Rule 52(a) provided that requests for findings are not necessary for purposes of review. It
applied both in an action tried on the facts without a jury and also in granting or refusing an
interlocutory mjunction Rule 52(b), applicable to findings "made in actions tried without a
jury," provided that the sufficiency of the evidence might be "later questioned whether or not in
the district court the party raising the question objected to the findings, moved to amend them, or
moved for partial findings." Former Rule 52(b) did not explicitly apply to decisions granting or
refusing an interlocutory injunction Amended Rule 52(a)(5) makes explicit the application of
this part of former Rule 52(b) to interlocutory injunction decisions

Former Rule 52(c) provided for judgment on partial findings, and referred to it as "judgment
as a matter of law." Amended Rule 52(c) refers only to "judgment,” to avoid any confusion with
a Rule 50 judgment as a matter of law in a jury case The standards that govern judgment as a
matter of law in a jury case have no bearing on decision under Rule 52(c).
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Rule 53. Masters

Rule 53. Masters

(a) Appointment.

(1) Unless a statute provides otherwise, a court
may appoint a master only to

(A) perform duties consented to by the
parties,

(B)  hold tnal proceedings and make or
recommend findings of fact on 1ssues to be decided
by the court wathout a jury 1f appomtment 15
warranted by

(i) some exceptional condttion, or

(ii) the need to perform an accounting or
resolve a difficult computation of damages, or

(C)  address pretrial and post-trial matters that
cannot be addressed effectively and timely by an
available district judge or magistrate judge of the
district

(a) Appointment,

(1) Scope Unless a statute provides otherwise, a court
may appomt a master only to

(A} perform duties agreed to by the parties,

(B) hold tnal proceedings and make or recommend
findings of fact on 1ssues to be decided without
a Jury 1fwhen appointment 1s warranted by

(1) some exceptional conditionz or

(ii) the need to perform an accounting or
resolve a difficult computation of damages,
or

(C} address pretrial and posttrial matters that cannot
be addressed effectively and timely by an
available district judge or magsstrate judge of
the district

(2) A master must not have a relationship to the
partics, counsel, action, or court that would require
disqualification of a judge under 28 U S C § 455 unless the
parties consent with the court’s approval to appointment of a
particular person after disclosure of any potential grounds for
disqualification

(3) Inappointing a master, the court must consider the
fatrness of imposing the likely expenses on the parties and
must protect agamnst unreasonable expense or delay

(2) Dusqualification A master must not have a
relationship to the parties, attorneys, action, ot court
that would require disqualification of a judge under
28 U S C § 455, unless the parties, with the court’s
approval, agree to the appointment after the master
discloses any potential grounds for disqualification

(3) Possible Expense or Delay In appointing a master,
the court must consider the fairness of imposing the
hkely expenses on the parties and must protect
against unreasonable expense or delay
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(b} Order Appointing Master. {(b) Order Appointing a Master.

(1) Notice. The court must give the parties notice (1) Noftice. {Before appointing a master, the Fhe)
and an opportunity to be heard before appointing a court must give the parties notice and an
master A party may suggest candidates for opportunity to be heard [-beforcappeintinga
appointment nraster.)' Any party may suggest candhdates for

t t

(2) Contents. The order appomting a master appontmen
must direct the master to proceed with all reasonable (2) Contents. The order appointing a master must direct
diligence and must state the master to proceed with all reasonable diligence

(A) the master’s duties, including any and must statc

mvestigation or enforcement duties, and any hmits (A) the master’s duties, mcluding any investigation
on the master’s authority under Rule 53(c), or enforcement duties, and any lirmts on the

master’s authority under (c
(B) the circumstances — 1f any — 1n which Y ©,

the master may communicate ¢x parte with the (B) the circumstances, 1f any, in which the master
court or a party, may conumunicate ex parte with the court or a
party,

(C) the nature of the matenals to be preserved
and filed as the record of the master’s activities, (C) the nature of the matenals to be preserved and

(D) the time limits, method of filing the filed as the record of the master’s achvities,

record, other procedures, and standards for (D) the time Lumits, method of filing the record,
reviewing the master’s orders, findings, and other procedures, and standards for reviewing
recommendations, and the master’s orders, findings, and

recommendations, and
(E) the basis, terms, and procedure for fixing 1003, 40

the master’s compensation under Rule 53(h) (E) the basis, terms, and procedure for fixing the

(3) Entry of Order. The court may enter the master’s compensation under (h)

order appointing a master only after the master has filed (3) Entry. The court may enter the order only after
an affidavit disclosing whether there 1s any ground for
d Lificat der 28 U S C § 455 and, 1f

tsquanification under S and, 1fa ground whether there 15 any ground for disqualification
for disqualification 1s disclosed, after the parties have

. under 28 U S C § 455, and

consented with the court’s approval to waive the
disqualification {B) 1f a ground 15 disclosed, the parties, with the
court’s approval, agree to waive the
disqualification

(A) the master files an affidavit disclosing

(4) Amendment. The order appointing a master
may be amended at any time after notice to the parties,

and an opportunity te be heard (4) Amendment. The order may be amended at any
time after notice to the parties and an opportunity to
be heard

1 [Kieve/Kimble and Cooper agree on this change The Style Subcommttee agrees )
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(¢) Master’s Authority. Unless the appownting order
expressly directs otherwise, a master has authonty to regulate
all proceedings and take atl appropriate measures to perform
farrly and efficiently the assigned duties The master may
by order impose upon a party any noncontempt sanction
provided by Rule 37 or 45, and may recommend a contempt
sanction agamst a party and sanctions against a nonparty

{¢) Master’s General Authority. Unless the appointing
order directs otherwise, a master may regulate all
proceedings and take all appropriate measures to perform
the assigned duties fairly and efficiently  The master may
by order 1mpose on a party any noncontempt sanction
provided by Rule 37 or 45, and may recommend a
contempt sanction against a party and sanctions agamst a
nonparty

(d) Evidentiary Hearings. Unless the appoimnting
order expressly directs otherwise, a master conducting an
evidenbary hearing may exercise the power of the appointing
court to compel, take, and record evidence

(d) Evidentiary Hearings. Unless the appointing order
directs otherwise, a master who conducts an evidentiary
hearning may exercise the appointing court’s power to
compel, take, and record evidence

(&) Master’s Orders. A master who makes an order
must file the order and promptly serve a copy on each party
The clerk must enter the order on the docket

(e} Master’s Orders. A master who makes an order must
file 1t and promptly serve a copy on each party The clerk
must enter the order on the docket

{f) Master’s Reports. A master must report to the
court as required by the order of appointment The master
must file the report and promptly serve a copy of the report
on each party unless the court directs otherwise

(f) Master’s Reports. A master must report to the court as
required by the appointing order The master must file
the report and promptly serve a copy on each party unless
the court directs otherwise
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(g) Action on Master’s Order, Report, or

Recommendations.

(1) Action. In acting on a master’s order, report,
or recommendations, the court must afford an
opportunity to be heard and may receive evidence, and
may adopt or affirm, modify, wholly or partly reject or
reverse, or resubmit to the master with instructions

(2) Time To Object or Move. A party may file
objections to — or a motion to adopt or modify — the
master’s order, report, or recommendations no later than
20 days from the time the master’s order, report, or
recommendations are served, unless the court sets a
different ime

(3) Fact Findings. The court must decide de
nove all objections to findings of fact made or
recommended by a master unless the parties stipulate
with the court’s consent that

(A) the master’s findings wil] be reviewed for
clear error, or

(B) the findings of a master appointed under
Rule 53{(a){(1)(A) or (C) will be final

(4} Legal Conclusions. The court must decide de
nove all objections to conclusions of law made or
recommended by a master

(5) Procedural Matters. Unless the order of
appomntment establishes a different standard of review,
the court may set aside a master’s miling on a procedural
matter only for an abuse of discretion

{g) Action on the Master’s Order, Report, or

Recommendations.

(1) Action. In acting on a master’s order, report, or
recommendations, the court must [give the parties
afford]' an opportunity to be heard, may receive
evidence, and may adopt or affirm, modify, wholly or
partly reject or reverse, or resubmit to the master
with mstructions

(2) Time to Object or Move to Adopt or Modify. A
party may file objections to — or a motion to adopt
or modify — the master’s order, report, or
recommendations no later than 20 days after a copy
18 served, unless the court sets a different time

(3) Reviewing Factual Findings. The court must
decide de novo all objections to findings of fact made
or recommended by a master, unless the parties, with
the court’s approval, agree that

(A) the findings wiall be reviewed for clear error, or

(B) the findings of a master appoimnted under
(a)(1)(A) or (C) will be final

(4) Reviewing Legal Conclusions. The court must
decide de novo all objections to conclusions of law
made or recommended by a master

(5) Reviewing Procedural Maitters. Unless the
appointing order establishes a different standard of
review, the court may set aside a master’s ruling on a
procedural matter only for an abuse of discretion

t
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(h) Compensation,

(1) Fixing Compensation. The court must fix the
master’s compensation before or after judgment on the
basis and terms stated in the order of appointment, but
the court may set a new basis and terms after notice and

an opportunity to be heard

(2) Payment. The compensation fixed under
Rule 53(h)(1) must be paid either

(A} by a party or partes, or

(B) from a fund or subject matter of the
action within the court’s control

(3) Allocation. The court must allocate payment
of the master’s compensation among the parties after
conswdering the nature and amount of the controversy,
the means of the parties, and the extent to which any
party 1s more responsible than other parties for the
reference to a master  An intertm alkocation may be
amended to reflect a decision on the ments

(h) Compensation.

(1} Fixing Compensation. Before or after judgment, the
court must fix the master’s compensation on the
basis and terms stated 1n the appointing order, but the
court may set a new basis and terms after notice and

an gpportunity te be heard

(2) Payment The compensation must be paid erther
(A) by a party or parties, or

(B) from a fund or subject matter of the action
within the court’s controt

(3) Allecanng Payment. The court must allocate
payment among the parties after considering the
nature and amount of the controversy, the parties’
means, and the extent to which any party 1s more
responsible than other parties for the reference to a
master An nterun atlocation may be amended to
reflect a decision on the merits

(i) Appointment of Magistrate Judge. A magisirate (i) Appeinting a Magistrate Judge. A magistrate judge 15
judge 15 subject to this rule only when the order refermng a subject to this rule only when the order referrng a matter
matter to the magistrate judge expressly provides that the to the magsstrate judge states that the reference 13 made
reference 1s made under this rule under this rule

COMMITTEE NOTE

The language of Rule 53 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules These changes are intended to be stylistic only.
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VIL JUDGMENT TITLE VI. JUDGMENT
Rule 54. Judgments; Costs Rule 54. Judgment; Costs

(a) Definition; Form. "Judgment” as used in these (a) Definition; Form. “Judgment” as used in these rules
rules includes a decree and any order fromn which an appeal mncludes a decree and any order from which an appeal
lies A judgment shall not contain a recital of pleadings, the hies A judgment must not include recitals of pleadings, a
report of a master, or the record of prior proceedings master's report, or a record of pnor proceedings

(b) Judgment Upon Multiple Claims or Involving (b) Judgment on Multiple Claims or Involving Multiple
Multiple Parties. When more than one claim for relief 1s Parties. When an action presents more than one claim
presented 1n an action, whether as a claim, counterclaim, for relief — whether as a claim, counterclaim, crossclaim,
cross-claim, or third-party claim, or when multiple parties ot third-party claim — or when multiple parties are
are mvolved, the court may direct the entry of a final involved, the court may enter a final judgment on one or
Judgment as to one or more but fewer than all of the claims or mere, but fewer than all, claims or parties only if the court
parties only upon an express determination that there 1s no expressly determnes that there 1s no Just reason for delay
Just reason for delay and upon an express direction for the Otherwise, any order or other decision, however
entry of judgment In the absence of such determination and designated, that adjudicates fewer than all the claims or
direction, any order ot other form of decision, however the nights and liabihities of fewer than all the parties does
designated, which adjudicates fewer than all the ¢laims or the not end the action as to any of the claims or parties and
nights and liamhities of fewer than all the parties shall not may be revised at any time before the court enters
termunate the action as to any of the claims or parties, and the Judgment adjudicating all the claims and all the parties'
order or other form of decision 1s subject to revision at any nghts and liabilities
tume before the entry of judgment adjudicating all the claims
and the nights and liabilities of all the parties
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(¢} Demand for Judgment. A judgment by default {¢) Demand for Judgment. A defauit judgment must not
shall not be different 1n kind from or exceed 1n amount that differ in kind from, or exceed 1n amount, what 1s
prayed for in the demand for judgment Except as to a party demanded n the pleadings Every other final
aganst whorm a judgment 1s entered by default, every final judgment should grant the relief to which each party 15
Judgment shall grant the relief to which the party 1 whose entitled, even 1f the party has not demanded that rehef 1in
favor it 15 rendered 15 entitled, even 1f the party has not 1ts pleadings
demanded such relief 1n the party's pleadings

{d) Costs; Attorneys’ Fees. (d) Costs; Attorney’s Fees.

(1) Costs Other than Attorneys' Fees. Except
when express provision therefor 1s made eitherin a
statute of the United States or in these rules, costs
other than attorneys’ fees shall be allowed as of course
to the prevailing party unless the court otherwise
directs, but costs against the United States, 1ts officers,
and agencies shall be imposed only to the extent
permutted by law  Such costs may be taxed by the clerk
on one day's notice  Qn motion served within 5 days
thereafter, the action of the clerk may be reviewed by
the court

(2) Attorneys’ Fees,

{A) Claims for attorneys' fees and related
nontaxable expenses shall be made by motion
unless the substantive law governing the action
provides for the recovery of such fees as an element
of damages to be proved at trial

(B) Unless otherwise provided by statute or
order of the court, the motion must be filed no later
than 14 days after entry of judgment, must specify
the judgment and the statute, rule, or other grounds
entithng the moving party to the award, and must
state the amount or provide a fair estimate of the
amount sought If directed by the court, the motion
shall also disclose the terms of any agreement with
respect to fees to be paid for the services for which
claim 15 made

(1) Costs Other Than Artorney's Fees. Unless a federal
statute, these rules, or a court order provides
otherwise, costs — other than attorney's fees —
should be allowed to the prevailing party But costs
aganst the United States, 1ts officers, and its agencies
may be imposed only to the extent permutted by law
The clerk may tax costs on one day's notice On
motion served within the next 5 days, the court may
review the clerk's achion

(2) Aunorney's Fees.

{A) Claim to Be by Motion A claim for attorney's
fees and related nontaxable expenses must be
made by motion unless the substantive law
requires those fees to be proved at tnal as an
element of damages

(B) Tumng and Contents of the Motion Unless a
statute or a court order provides otherwise, the

motion must

(i) befiled no later than 14 days after the
entry of judgment,

(ii) specify the judgment and the statute, rule,
or other grounds entitling the movant to
the award,

(iii)} state the amount sought or provide a fair
estimate of it, and

(iv) disclose, if the court directs, the terms of
any agreement about fees for the services
for which claim 15 made
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(C) On request of a party or class member, (C) Proceedings On request of a party or class
the court shall afford an opportunity for adversary member, the court must give an epportumty for
submissions with respect to the motion in adversary submussions on the motion n
accordance with Rule 43(e) or Rule 78 The accordance with Rule 43(e) or Rule 78 The
court may determine 1ssues of halnhity for fees court may decide 1ssues of hiability for fees
before receiving submussions bearing on 1ssues before recerving submissions relating to the
of evaluation of services for which hability 15 evaluation of services The court must find the
imposed by the court The court shall find the facts and state its conclusions of law as
facts and state its conclusions of law as provided provided in Rule 52(a)
in Rule 52(a) (M) Special Procedures by Local Rule; Reference

(D) By local rule the court may establish to a Master By local rule, the court may
special procedures by which 1ssues relating to such establish special procedures to resolve fee-
fees may be resolved without extenstve evidentiary related 1ssues without extensive evidentiary
hearings In addition, the court may refer 1ssues hearings Also, the court may refer 1ssues
relating to the value of services to a special master [concerningretating—to]' the value of services
under Rule 53 without regard to the provisions of to a special master under Rule 53 without
Rule 53(a)}(1) and may refer a motion for regard to the hmutations of Rule 53(a)(1), and
attorneys' fees to a magistrate judge under Rule may refer a motion for attorney’s fees to a
72(b) as if 1t were a dispositive pretrial matter magistrate judge under Rule 72(b) as 1f 1t were a

disposative pretrial matter
(E) The provisions of subparagraphs (A) (E) Exceptions. Paragraphs (A)-(D) do not apply
through (D} do not apply to claims for fees and
expenses as sanctions for violations of these rules
orunder 28U S C § 1927

to claims for fees and expenses as sanctions for
violating these rules or under 28U S C § 1927

COMMITTEE NOTE

The language of Rule 54 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Former Rule 54(b) required two steps to enter final judgment as to fewer than all claims
among all parties. The court must make an express determination that there is no just reason for
delay and also make an express direction for the entry of judgment. Amended Rule 54(b)
eliminates the express direction for the entry of judgment. There is no need for an "express
direction" when the court expressly determines that there is no just reason for delay and enters a
final judgment

1 [Kreve suggested deleting “relating to ™']

Cooper: The choice between "relating to" and "concerming” does not seem guided by anything m Garner’s Dhetionary or
American Usage To my eye, "relating to” 1s a bit more openended I would stick with the Style draft as 1t 18

Kimble: T don't see any appreciable difference And there's a style gain 1t elimunates the first "to” so that the second "to"
connects better with "refer "

[The Style Subcommuttee agrees with Kieve's suggestion to delete “relating to” and substitute “concerning ]
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Rule 55. Default

Rule 55. Default, Default Judgment

(a) Entry. When a party against whom a yudgment for

affirmative relief 15 sought has failed to plead or otherwise
defend as provided by these rules and that fact 15 made to
appear by affidavit or otherwise, the clerk shall enter the
party's default

{(a)

Entering a Default. When a party against whom a
judgment for affirmative rehief 1s sought has failed to
plead or otherwise defend [astheserutesprovide],' and
that failure 1s shown by affidavit or otherwise, the clerk
must enter the party's default

(b) Judgment. Judgment by default may be entered as

follows

(1) By the Clerk. When the plamnt:iff's claim
against a defendant 1s for a sum certamn or for a sum
which can by computation be made certamn, the clerk
upon request of the plamtiff and upon affidavit of the
amount due shall enter judgment for that amount and
costs against the defendant, 1f the defendant has been
defaulted for failure to appear and 1s not an infant or
incompetent person

{2) By the Court. In all other cases the party
entitled to a judgment by default shall apply to the
court therefor, but no judgment by default shall be
entered agamst an infant or incompetent person unless
represented n the action by a general guardian,
commiuttee, conservator, or other such representative
who has appeared therein If the party against whom
judgment by default 1s sought has appeared 1n the
action, the party (or, 1f appearing by representative, the
party's representative)} shall be served with written
notice of the application for judgment at least 3 days
prior to the hearing on such application  Tf, in order to
enable the court to enter judgment or to carry 1t mto

effect, 1t 1s necessary to take an account or to determine

the amount of damages or to establish the truth of any

averment by evidence or to make an investigation of any

other matter, the court may conduct such hearings or
order such references as 1t deems necessary and proper
and shali accord a night of trial by jury to the parties
when and as required by any statute of the United
States.

(b)

Entering a Default Judgment.

(1} By the Clerk. 1f the plantiff's claim 1s for a sum
certain or a sum that can be made certamn by
computation, the clerk — on the plamntiff's request,
with an affidavit showing the amount due — must
enter judgment for that amount and costs against a
defendant who has been defaulted for not appearing
and 1s netther a_minor nor an mcompetent person

(2} By the Court. In all other cases, the party must apply
for a default judgment A default judgment may be
entered agamst a minor or incompetent person only
if represented by a general guardian, conservator, or
other hike fiduciary who has appeared If the party
aganst whom a default judgment 1s sought has
appeared personally or by a representative, that party
or 1ts representative must be served with wnitten
notice of the application at least 3 days before the
hearing The court may conduct hearings or make

referralsand-orderproperreferenees — preserving

any federal statutory right to a jury trial — when,
to enter or effectuate judgment, 1t needs to

(A) conduct an accounting,
(B) determune the amount of darages,

(C) establish the truth of any averment by evidence,
or

(D) nvestigate any other matter

{Kieve suggested deleting “as these rules provide ™)

[Cooper: I would not delete "as these rules provide " Suppose the defendant does something not authorized by the rules, and
argues that 1t amounts to otherwise defending”? One example might be filing a parallel action in another court ]

[The Style Subcommttee recommends deleting “as these rules provide ” Dean Kane notes [ disagree with Cooper The courts
m interpreting "otherwise defend" have not limited actions taken "under the rules" despite that language tn the current rule
Soemetimes they have utilized the provision (which 1s designed to limut the clerk's authority to enter a default) to note that (b)
must be invoked because of things that occur dunng settlement talks, for example For numerous examples, see the discussion
n sec 2686 of F, P & P treatise Thus, the deletion would be consistent with what courts actually are dong }
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(c) Setting Aside Default. For good cause shown the
court may set aside an entry of default and, 1f a judgment by
default has been entered, may likewise set it aside 1n
accordance with Rule 60(b)

(c) Setting Aside a Default or a Default Judgment. The
court may set aside an entry of default for good cause,
and 1t may set aside a default judgment under Rule 60(b)

(d) Plaintiffs, Counterclaimants, Cross-Claimants.
The provisions of this rule apply whether the party entitled to
the judgment by default 15 a plamnuff, a third-party plaintiff,
or a party who has pleaded a_cross-claim or counterclaim In
all cases a judgment by default 1s subject to the lumitations of
Rule 54(c)

(e) Judgment Against the United States. No {d)}tey Judgment Against the United States, A default
judgment by default shall be entered agamst the United States Judgment may be entered against the Umited States,
or an officer or agency thereof unless the claimant establishes its officers, or 1ts agencies only 1f the claimant
a claim or right to relief by evidence satisfactory to the court establishes a claim or nght to relief by evidence that

satisfies the court
COMMITTEE NOTE

The language of Rule 55 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules These changes are intended to be stylistic only.

Amended Rule 55 omits former Rule 55(d), which included two provisions. The first
recognized that Rule 55 applies to described claimants. The list was incomplete and
unnecessary. Rule 55(a) applies Rule 55 to any party against whom a judgment for affirmative
relief 1s requested The second provision was a redundant reminder that Rule 54(c) limits the
relief available by default judgment.
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Rule 56. Summary Judgment

Rule 56. Summary Judgment

(a} For Claimant. A party seeking to recover upon a
clamm, counterclaim, or_eross-claim or to obtain a declaratory
Judgment may, at any tune after the expiration of 20 days
from the commencement of the action or after service of a
motion for summary judgment by the adverse party, move
with or without supporting affidavits for a summary judgment
1 the party's favor upon all or any part thereof

(a) By a Claiming Party. A party claiming relief may
move, with or without supporting affidavits, for surnmary
Judgment on all or part of the claim  The motion may be
filedrade at any time after 20 days from commencement
of the action or after the adverse party serves a motion for
summary judgment
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(b} For Defending Party. A party against whom a (b) By a Defending Party. A party against whom relief1s
claim, counterclaim, or_cross-claim 1s asserted or a sought may move [at any time], with or without
declaratory judgment 1s sought may, at any time, move with supporting affidavits, for summary judgment on all or part
or without supporting affidavits for a summary judgment mn of the clam  [Fhe-motionrmay-be-made-at-any-time:]'

the party's favor as to all or any part thereof

I [Kieve/Kimble and Cooper agree on this change The Style Subcommuttee agrees |
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(¢) Motion and Proceedings Thereon. The motion
shall be served at least 10 days before the time fixed for the
hearing The adverse party prior to the day of hearing may
serve opposing affidavits  The judgment sought shall be
rendered forthwiath 1f the pleadings, depositions, answers to
nterrogatories, and admissions on file, together with the
affidavits, 1f any, show that there 1s no genuine 1ssue as to any
material fact and that the moving party 1s entitled to a
judgment as a matter of law A summary judgment,
interlocutory m character, may be rendered on the 1ssue of
liability alone although there 1s a genuine 1ssu¢ as to the
amount of damages

{¢) Serving the Motion; Proceedings. The motion must be
served at least 10 days before the hearng day An
adverse party may serve opposing affidavits before the
hearing day The judgment sought shouldmust be
rendered promptiy-1f the pleadings, the discovery and
disclosure matenals on file, and any affidavits show that
there 1s no gemune 1ssue as to any material fact and that
the movant 1s entitled to judgment as a matter of law
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Rule 56

(d) Case Not Fully Adjudicated on Motion. If on
motion under this rule judgment 1s not rendered upon the
whole case or for all the relief asked and a trial 15 necessary,
the court at the heaning of the motion, by examining the
pleadings and the evidence before 1t and by 1nterrogating
counsel, shall if practicable ascertam what matenal facts exist
without substantial controversy and what matenal facts are
actually and 1n good faith controverted It shall thereupon
make an order specifying the facts that appear without
substantial controversy, including the extent to which the
amount of damages or other relief 1s not 1 controversy, and
directing such further proceedings 1 the action as are just
Upon the tnal of the action the facts so specified shall be
deemed established, and the tnal shall be conducted
accordingly

(d) Case Not Fully Adjudicated on the Motion.
(1) Establishing FactsPerttal-Suemmrory-Fedgnrent. [f

summary judgment 1s not rendered on the whole
action, the court should, to the extent practicable,
determine what material facts are not genuinely at
1ssue The court should so determine by examining
the pleadings and evidence before 1t and by
mterrogating the attorneys It should then enter an
order specifying what facts are not genuinely at
15suethe—frets-that-appear-witrout-substanttat
controversy, including the-extenttorwhneh-the
amount of damages or other relief isnotattssue
The facts so specified must be treated as estabhished
n the action

(2) Establishing Liabilstylntertocutory-Summary
Fedgmrent  An interlocutory summary judgment may

be rendered on {the] Liability [fsswe]' alone, even 1f
there 15 a genuine 1ssue on the amount of damages

1

[Kieve/Kimble and Cooper agree on this change The Style Subcommuttee agrees |
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Rule 56

(¢) Form of Affidavits; Further Testimony; Defense
Required. Supporting and opposing affidavits shall be made
on personal knowledge, shall set forth such facts as would be
admussible 1n evidence, and shall show affirmatively that
the affiant 15 competent to testify to the matters stated theremn
Sworn or certified coples of all papers or parts thereof
referred to 1n an affidavit shall be attached thereto or served
therewith The court may permit affidavits to be
supplemented or opposed by depositions, answers to
mterrogatones, or further affidavits When a motion for
summary judgment 1s made and supported as provided 1n
this rule, an adverse party may not rest upon the mere
allegations or demals of the adverse party's pleading, but
the adverse party's response, by affidavits or as otherwise
provided m this rule, must set forth specific facts showing
that there 1s a genwne 1ssue for tnial  If the adverse party
does not so respond, summary judgment, 1f appropriate, shall
be entered against the adverse party

(e) Affidavits; Further Testimony.

(n

(2)

In General. Supporting and opposmg affidavits
must be made on personal knowledge, set forth facts
that would be admussible in evidence, and
[affirmatively]' show that the affiant 1s competent to
testify on the matters stated If a paper or part of a
paper 15 referred to in an affidavit, a sworn or
certified copy must be attached or served with the
affidavit The court may permut an affidavit to be
supplemented or opposed by depositions, answers to
mterrogatones, or [additional further]” affidavits

Adverse Party’s Obligation to Respond Resporse-by
wirtdverseParsy When a motion for summary
judgment 1s properly made and supported, an adverse
party may not rely merely on allegat:ons or denials 1n
its own pleading, rather, the adverse party's response
must — by affidavits or as otherwise provided mn this
rule —- set forth specific facts showing a genuine
1ssue for trial  If the adverse party does not so
respond, summary judgment shouldmay, 1f
appropriate, be entered aganst that party

Civik Rules 38-63 style draft with global 1ssues

Cooper: [ would retam "affirmatively " The affidavit must 1n some way address directly with witness’s competence  Without
this word, lawyers will argue that competence 1s imphcitly shown by the substantive content of the affidawit

Kimble: [ had a question mark next to the change I'd just note that we use a bare "show" 1n other places Ts there a difference

here?

[The Style Subcommuttee recommends retaiming “affirmatively ™}

[Kieve/Kimble and Cooper agree on this change The Style Subcommuttee agrees |
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Rule 56

(f) When Affidavits Are Unavailable. Should 1t (f) When Affidavits Are Unavailable. If a party opposing
appear from the affidavits of a party opposing the motion the motion shows by affidavit that, for specified reasons,
that the party cannot for reasons stated present by affidavit 1t canmnot present facts essential to justify 1ts opposition,
facts essential to justify the party's opposition, the court the court may

may refuse the application for judgment or may order a
continuance to permt affidavits to be obtained or
depositions to be taken or discovery to be had or may make (2) order a continuance to permut aftidavits to be

such other order as 15 just obtained, depositions to be taken, or discovery to be
undertaken, or

(1) deny the motion,

(3) make any other appropnate order

(g) Affidavits Made in Bad Faith. Should 1t appear (g} Affidavit Submitted in Bad Faith. If satisfied that an
to the satisfaction of the court at any time that any of the affidavit under this rule 15 submutted in bad faith or solely
affidavits presented pursuant to this rule are presented n for delay, the court must [premptly]' order the submtting
bad faith or solely for the purpose of delay, the court shall party to pay the other party the reasonable expenses 1t
forthwith order the party employing them to pay to the other mcurred as a result, including reasonable attorney's fees
party the amount of the reasonable expenses which the filing An offending party or atterney may also be held in
of the affidavits caused the other party to incur, mcluding contempt

reasonable attorney's fees, and any offending party or
attorney may be adjudged guilty of contempt

COMMITTEE NOTE

The language of Rule 56 has been amended as part of the general restyling of the Civil Rules
to make them ore easily understood and to make style and terminology consistent throughout the
rules. These changes are intenede to be stylistic only.

Former Rule 56(a) and (b) referred to summary-judgment motions on or against a claim,
counterclaim, or cross-claim or to obtain a declaratory judgment. The list was incomplete. Rule
56 applies to third-party claimants, intervenors, claimants in interpleader, and others. Amended
Rule 56(a) and (b) carry forward the present meaning by referring to a party claiming relief and a
party against whom relief is sought.

Former Rule 56(c), (d), and (e) stated circumstances 1n which summary yjudgment "shall be
rendered," the court "shall if practicable" ascertain facts existing without substantial controversy,
and "if appropriate, shall" enter summary judgment In each place "shall" is changed to "should.”
It is established that although there is no discretion to enter summary judgment when there is a
genuine issue as to any material fact, there is discretion to deny summary judgment when it
appears that there is no genuine issue as to any matenal fact. Kennedy v. Silas Mason Co , 334
U S. 249, 256-257 (1948). [Many lower court decisions are gathered in 10A Wright, Miller &
Kane, Federal Practice & Procedure: Civil 3d, § 2728 ] "Should" in amended Rule 56(c)
recognizes that courts will seldom exercise the discretion to deny summary judgment when there
is no genuine 1ssue as to any material fact Simularly sparing exercise of this discretion is

I Kieve asked whether we really need “promptly” here Kimble was not sure
Cooper: T am sympathetic to Joe’s question whether we can delete "promptly " Remember we took 1t out of Rule 56(c}, deahing
with a far more important matter — entry of summary judgment "Promptly,” moreover, 1s akin to a docket prionty  The Judicial
Conference 15 opposed to docket priorities  Deletion will cause some protest

[The Style Subcommuttee recommends deleting “promptly ']
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Rule 56

appropriate under Rule 56(e)(2). Rule 56(d)(1), on the other hand, reflects the more open-ended
discretion to decide whether it is practicable to determine what material facts are not genuinely at
issue.

Former Rule 56(d) used a vanety of different phrases to express the Rule 56(c) standard for
summary judgment — that there is no genuine issue as to any material fact. Amended Rule 56(d)
adopts terms directly parallel to Rule 56(c)

Civil Rules 38-63 style draft with global 1ssues 44 March 23, 2004



Rule 57

Rule 57. Declaratory Judgments

Rule 57. Declaratory Judgment

The procedure for obtaining a declaratory judgment
pursuant to Title 28, U S C, § 2201, shali be i accordance
with these rules, and the right to trial by jury may be
demanded under the circumstances and 1n the manner
provided in Rules 38 and 39 The existence of another
adequate remedy does not preclude a judgment for
declaratory relief in cases where 1t 1s appropriate  The
court may order a speedy hearing of an action for a
declaratory judgment and may advance 1t on the calendar

These rules govern the procedure for_obtaining a declaratory
Judgment under 28U S C § 2201 A [party may demand a]
jury trial [may-bedemamded]' under Rules 38 and 39 The
existence of another adequate remedy does not preclude a
declaratory judgment that 1s otherwise appropriate  The court
may order a speedy hearing of a declaratory-judgment action
and may advance 1t on the calendar

COMMITTEE NOTE

The language of Rule 57 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

1 [Kieve/Kimble and Cooper agree on this change The Style Subcommuttee agrees |
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Rule 58

Rule 58. Entry of Judgment

Rule 58. Entering Judgment

(a) Separate Document.

(1) Every judgment and amended judgment must
be set forth on a separate document, but a separate
document 1s not required for an order disposing of a
motion

(A) for judgment under Rule 50(b),

(B) to amend or make additional findings
of fact under Rule 52(b),

(C) for attorney fees under Rule 54,

(D) for a new tnal, or to alter or amend
the judgment, under Rule 59, or

(E) for relief under Rule 60

(a) Separate Document.

Every judgment and amended judgment must be set forth
1n a separate document, but a separate document 1s not
required for an order disposing of a motion

(1) for judgment under Rule 50(b),

(2) to amend or make additional findings of fact under
Rule 52(b},

(3) for_attorney’s fees under Rule 54,

(4) for a new tnal, or to alter or amend the judgment,
under Rule 59, or

(5) for relief under Rule 60
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Rule 58

(2) Subject to Rule 54(b)

(A) unless the court orders otherwise, the
clerk must, without awaiting the court’s direction,
promptly prepare, sign, and enter the judgment
when

(i) thejury returns a general verdict,

(i} the court awards only costs ora
sum certain, or

(irf) the court denies all relief,

(B) the court must promptly approve the
form of the judgment, which the clerk must
promptly enter, when

() the jury returns a special
verdict or a general verdict accompanied
by nterrogatories, or

(ii) the court grants other relief not
described m Rule 58(a)(2)

(b) Entering Judgment.

1)

2)

Without the Court’s Direction Subject to Rule
54(b) and unless the court orders otherwise, the clerk
must, without awarting the court’s direction,
promptly prepare, sign, and enter the judgment when

{A) the jury returns a general verdict;
(B) the court awards only costs or a sum cettain, or

(C) the court denies all relief +

Court’s Approval Required ftertieComrt
Approves-theForms: Subject to Rule 54(b), the court

must promptly approve the form of the judgment,
which the clerk must promptly enter, when

(A) the jury retumns a special verdict or a general
verdict with answers to interrogatories, or

(B) the court grants other relief not described 1 this
subdivision (b)
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Rule 58

(b) Time of Entry. Judgment 1s entered for purposes of
these rules

(1) 1f Rule 58(a)(1) does not require a separate
document, when 1t 1s entered 1n the civil docket under
Rule 79(a), and

(2) fRule 58(a)(1) requires a separate document,
when 1t 15 entered 1n the civil docket under Rule 79(a)
and when the earlier of these events occurs

(A} when 1t1s set forth in a separate
document, or

(B) when 150 days have run from entry in
the civil docket under Rule 79(a)

(©)

Time of Entry. Judgment 1s entered for purposes of these
rules as follows

(1) 1f a separate document 15 not required, when the
Judgment 15 entered 1 the cival docket under Rule
79(a), [or and]'

(2) 1f a separate document 1s required, when the
Judgment 1s entered mn the civil docket under Rule
79(a) and the earlier of these events oecurs

{A) 1ut1s set forth n a separate document, or

{B) 150 days have run from the entry in the civil
docket

(¢) Cost or Fee Awards.

(1) Entry of judgment may not be delayed, nor the
tume for appeal extended, 1n order to tax costs or award
fees, except as provided in Rule 38(c)(2)

(2) When a timely motion for attorney fees 1s
made under Rule 54(d)(2), the court may act before
a notice of appeal has been filed and has become
effective to order that the motion have the same effect
under Federal Rule of Appellate Procedure 4(a)(4) as
a timely motion under Rule 59

@

Cost or Fee Awards. Ordinanly, the entry of judgment
may not be delayed, nor the time for appeal extended, n
order to tax costs or award fees Butif a imely motion
for attorney’s fees 1s made under Rule 54(d)(2}, the court
may act before a notice of appeal has been filed and
become effective to order that the motion have the same
effect under Federal Rule of Appellate Procedure 4(a)(4)
as a timely motion under Rule 39

1 Cooper: Let me break my rule to comment on a change [ accept  Joe and Loren are nght this should be "or "

[The Style Subcommuttee agrees |
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Rule 58

(d) Request for Entry. A party may request that judgment
be set forth on a separate document as required by Rule

58(a)(1)

(e) Request for Entry. A party may request that judgment
be set forth men a separate document as required by (a)

COMMITTEE NOTE

The language of Rule 58 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.
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Rule 59

Rule 59. New Trials;

Amendment of Judgments

Rule 59. New Trial; Amending a Judgment

(a) Grounds. A new frial may be granted to all or
any of the parties and on all or part of the 1ssues (1) 1n an
action m which there has been a trial by jury, for any of the
reasons for which new trials have heretofore been granted in
actions at law 1 the courts of the United States, and (2} in
an action tried without a jury, for any of the reasons for
which reheanngs have heretofore been granted 1n suits in
equity in the courts of the United States Omn a motion for
anew trial in an action tried without a jury, the court may
open the judgment 1f one has been entered, take additional
testimony, amend findings of fact and conclusions of law or
make new findings and conclusions, and direct the entry of
a new judgment

{a) In General

(1) New Trial. The court may, on motion, grant a new
tral on all or some of the 1ssues

(A) after a jury trial, for any reason for which a
new trial has heretofore been granted in an
action at law in federal court, and

after a nonjury trial, for any reason for which a
rehearing has heretofore been granted 1 a swit
m equity 1n federal court

(B)

Further Action After a Nonpury Trial. Aftera
nonjury tral, the court may, on motion for a new
trial, open the yudgment 1f one has been entered, take
additional testimony, amend findings of fact and
conclusions of law or make new ones, and direct
entry of a new judgment

@

Civil Rules 38-63 style draft with global 1ssues
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Rule 59

new trial 1s based on affidavats, they shall be filed with the
motion  The opposing party has 10 days after service to file
opposing affidavits, but that penod may be extended for up to
20 days, erther by the court for good cause or by the parties’
written stipulation The court may permtt reply affidavits

(b) Time for Motion. Any motion for a new trial shall (b) Time to File a Motion for a New Trial. A motion fora
be filed no later than 10 days after entry of the judgment new trial must be filed no later than 10 days after the
entry of the judgment
(¢) Time for Serving Affidavits. When a motion for (¢) Time to Serve Affidavits. When a motion for new trial 15

based on affidavits, they must be filed with the motion
The opposing party has 10 days after service to file
opposing affidavits, but that period may be extended for
up to 20 days, erther by the court for good cause or by the
parties' written stipulation The court may allow reply
affidavits
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{d) On Court's Initiative; Notice; Specifying
Grounds. No later than 10 days after entry of judgment the
court, on its own, may order a new trtal for any reason that

would justify granting one on a party’s motion After giving
the parties notice and an opportunity to be heard, the court

may grant a timely motion for a new trial for a reason not
stated in the motion When granting a new tnal on its own
initiative or for a reason not stated 1n a motion, the court
shall specify the grounds 1n 1ts order

{(d) New Trial on the Court’s Initiative or for Reasons Not

in the Motion No later than 10 days after the entry of
judgment, the court, on its own, may order a new trial for
any reason that would justify granting one on a party's
motion  Afier giving the parties notice and an
opportunity to be heard, the court may grant a trmely
motion for a new tral for a reason not stated m the
motion When granting a new tnial on its own or fora
reason not stated in the motion, the court must specify the
grounds 1n 1ts order

Crvil Rules 38-63 style draft with global tssues

(¢) Motion to Alter or Amend a Judgment. Any (e) Motion to Alter or Amend Judgment. A motion to alter
motion to alter or amend a judgment shall be filed no later or amend a judgment must be filed no later than 10 days
than 10 days after entry of the judgment after entry of the judgment

COMMITTEE NOTE

The language of Rule 59 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.
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Rule 60

Rule 60. Relief From Judgment or Order

Rule 60. Relief from a Judgment or Order

(a) Clerical Mistakes. Clerical mistakes in judgments,

orders or other parts of the record and errors therein ansing
from oversight or omission may be corrected by the court at
any time of its own initiative or on the motion of any party
and after such notice, 1f any, as the court orders During the
pendency of an appeal, such mistakes may be so corrected
before the appeal 15 docketed in the appellate court, and
thereafter while the appeal 1s pending may be so comected
with leave of the appellate court

(a) Corrections Based on Clerical Mistakes; Oversights
and Omissions. The court may correct a clencal mistake
or a mistake ansing from oversight or onmssion, whenever
found m a judgment, order, or other part of the record
The court may do so ¢n_motien or on 1ts own, with or
without notice  But after an appeal has been docketed 1n
the appellate court and while 1t 1s pending, such a mistake
may be corrected only with the appellate court’s leave
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Rute 60

(b) Mistakes; Inadvertence; Excusable Neglect;
Newly Discovered Evidence; Fraud, etc. On motion and
upon such terms as are Just, the court may relieve a party or
a party's legal representative from a final judgment, order,
or proceeding for the following reasons (1) nustake,
madvertence, surpnse, or excusable neglect, (2) newly
discovered evidence which by due diligence could not have
been discovered 1n time to move for a new trial under Rule
59(b), (3) fraud (whether heretofore denominated intrimsic
or extrinsic), misrepresentation, or other misconduct of an
adverse party, {4) the judgment 1s void, (5) the judgment
has been satisfied, released, or discharged, or a prior
Judgment upon which 1t 15 based has been reversed or
otherwise vacated, or 1t 1s no longer equitable that the
Judgment should have prospective application, or (6) any
other reason justifying relief from the operation of the
judgment

(b) Grounds for Relief From Judgment. On motion and

just terms, the court may relieve a party or [its party's|’
legal representative from a final judgment, order, or
proceeding for the following reasons

(1) mistake, mmadvertence, surpnse, or excusable neglect,

(2) newly discovered evidence that, with due diligence,
could not have been discovered in time to move for a
new tnal under Rule 59(b),

(3) fraud (whether imtrinsic or extrinsic),
musrepresentation, or misconduct by an adverse

party,

the judgment 15 void,

“
(5

the judgment has been satisfied, released or
discharged, 1t 15 based on an earlier judgment that has
been reversed or vacated, or applying it prospectively

15 no longer equitable, or

(6)

any other reason that justifies relief

Cooper: Yes, substitute "1ts" for "party’s " But 1f we do not make the substitution, we should supply something omitted from

the Style draft — "a party or a party’s legal representative * * * "

[The Style Subcommuttee agrees with substituting “its™ for “party

"that" when referring to parties
1s5u¢ |

Crvil Rules 38-63 style draft with global issues
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Rule 60

The motion shall be made within a reasonable time, and for {¢) Timing and Effect of the Motion.

fier th
reasons (1), (2), and (3) not more than one year afier the (1) Timing. A motion unde (b) must be
Judgment, order, or proceeding was entered or taken A
made within a reasonable time — and, for reasons

motion under this subdivision (b) does not affect the finality (1), (2), and (3), withtn a year after the entry of the

of a judgment or suspend its operation Judgment or order or the date of the proceeding

(2) Effect on Finalty. The motion does not affect the
finahity of a judgment or suspend 1ts operation

This rule does not limut the power of a court to entertain an (d) Independent Action. This rule does not lumit a court's
independent action to relieve a party from a judgment, order, power to entertain an independent action to relieve a party
or proceeding, or to grant relief to a defendant not actually from a judgment, order, or proceeding, to grant relief
personally notified as provided 1n Title 28, US C, § 1655, under 28 U S C § 1655 to a defendant who 15 not

or to set aside a judgment for fraud upon the court Wnts personally notified of the action, or to set aside a

of coram nobis, coram vobis, audita querela, and bills Judgment for fraud on the court

of review and bills in the nature of a bill of review, are
abolished, and the procedure for_obtaining any rehef from
a Jjudgment shall be by motion as prescribed 1n these rules
or by an mdependent action

COMMITTEE NOTE

The language of Rule 60 has been amended as part of the general restyling of the Civil Rules
to make them ore easily understood and to make style and terminology consistent throughout the
rules. These changes are intenede to be stylistic only.

The final sentence of former Rule 60(b) formally "abolished" writs of coram nobis, coram
vobis, audita querela, and bills of review and bills in the nature of a bill of review That
provision is deleted; it is no longer necessary to continue to abolish writs so long abolished.
Deletion of the abolition does not expand whatever residual uses may have survived the formal
abolition. See Ejelonu v. INS, 355 F.3d 539, 544-548 (6th Cir.2004). Neither does deletion of
the abolition mean that federal courts should adopt state-court uses of these abandoned writs

The final sentence of former Rule 60(b) also said that the procedure for obtaining any relief
from a judgment was by motion as prescribed in the Civil Rules or by an independent action.
That provision is deleted as unnecessary Relief continues to be available only as provided in the
Crvil Rules or by independent action.
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Rule 61

Rule 61. Harmless Error

Rule 61. Harmless Error

No error m ether the admussion or the exclusion of
evidence and no error or defect 1 any ruling or order or in
anything done or omtted by the court or by any of the
partics 1s ground for granting a new trial or for setting aside
a verdict or for vacating, modifying, or otherwise disturbing
a judgment or order, unless refusal to take such action
appears to the court inconsistent with substantial justice
The court at every stage of the proceeding must disregard
any error or defect in the proceeding which does not affect
the substantial rights of the parties

Unless subrstantralustice requires otherwise, no error in
admutting or excluding evidence — or any other error by the
court or defect 1n a party’s acts or omssions — 15 ground for
granting a new tnial, for setting aside a verdict, or for vacating,
modifying, or otherwise disturbing a yudgment or order At
every stage of the proceeding, the court must disregard all
errors or defects that do not affect any party’s substantial right

COMMITTEE NOTE

The language of Rule 61 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules These changes are intended to be stylistic only.
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Rule 62

Rule 62. Stay of Proceedings

To Enforce a Judgment

Rule 62. Stay of Proceedings to Enforce a
Judgment

(a) Automatic Stay; Exceptions—Injunctions,
Receiverships, and Patent Accountings. Except as stated
herein, no execution shall 1ssue upon a judgment nor shall
proceedings be taken for its enforcement until the expiration
of 10 days after 1ts entry Unless otherwisc ordered by the
court, an interfocutory or final judgment 1n an action for an
mjunction or 1n a recervership action, or a judgment or order
directing an accounting in an action for mfringement of
letters patent, shall not be stayed during the period after its
entry and until an appeal 1s taken or during the pendency of
an appeal The provisions of subdivision (¢} of this rule
govern the suspending, modifying, restoring, or granting of
an mjunction during the pendency of an appeal

(a) Automatic Stay; Exceptions for Injunctions,
Receiverships, and Patent Accountings. Except as
stated 1 this rule, no execution may 1ssue on a judgment,
nor may proceedings be taken for 1ts enforcement, until
10 days have passed afier 1ts entry But unless the court
orders otherwise, the following are not automatically
stayed after being entered, even sf an appeal 1s taken

(1) annterlocutory or final judgment in an action for an
injunction or fora recesvership, or

(2) a)judgment or order that directs an accounting 1n an
action for patent infringement
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Rule 62

{b) Stay on Motion for New Trial or for Judgment. {(b) Stay Pending the Disposition of a Motion. On
In its discretion and on such conditions for the secunty of appropriate conditions for the adverse party's security, the
the adverse party as are proper, the court may stay the court may stay the execution of a judgment — or any
execution of or any proceedings to enforce a judgment proceedings to enforce 1t — pending disposition of any of
pending the disposition of a motion for a new tnal or to alter the following motions

or amend a judgment made pursuant to Rule 59, or of a
motion for rehief from a judgment or order made pursuant to
Rule 60, or of a motion for judgment 1n accordance with a (2) under Rule 52(b}, to amend the findings or for
motion for a directed verdict made pursuant to Rule 50, or of additional findings,

a motion for amendment o the findings or for additional
findings made pursuant to Rule 52(b)

(1) under Rule 30, for judgment as a matter of law,

(3) under Rule 59, for a new trial or to alter or amend a
Judgment, or

(4) under Rule 60, for relief from a judgment or order

(c) Injunction Pending Appeal. When an appeal (¢) Injunction Pending an Appeal. Afier an appeal 1s taken
18 taken from an nterlocutory or final judgment granting, from an interlocutory order or final judgment that grants,
dissolving, or denying an imjunction, the court in its dissolves, or denses an injunction, the court may suspend,
discretion may suspend, modify, restore, or grant an modify, restore, or grant an injunction on terms for bond
mjunction during the pendency of the appeal upon such or other terms that [the-court-considersproperts]’
terms as to bond or otherwise as 1t considers proper for the secure the adverse party's rights Tf the judgment
security of the rights of the adverse party If the judgment appealed from 1s rendered by a statutory three-judge
appealed from 15 rendered by a district court of three judges district court, the order must be made either

specially constituted pursuant to a statuge of the United

i rt sit
States, no such order shall be made except (1) by such (1) by that court sitting in open session, ot

court sitting 1n open court or (2) by the assent of all the (2) by the assent of all itsthree judges, as evidenced by
Judges of such court evidenced by their signatures to the their signaturesemehrofwhonrmustsigmthe-order
order

{d} Stay Upon Appeal. When an appeal 15 taken the (d) Stay on Appeal. Ifan appeal 1s taken, the appellant may,
appellant by giving a supersedeas bond may obtain a stay by supersedeas bond, ebtsin a stay, subject to the
subject to the exceptions contained 1n subdivision (a) of this exceptions 1n {(a) The bond may be given upon or after
rule The bond may be given at or after the time of filing filing the notice of appeal or upon obtaining the order
the notice of appeal or of procuring the order allowing the allowing the appeal The stay takes effect when the court
appeal, as the case may be The stay 1s effective when the approves the bond

supersedeas bond 1s approved by the court

1 [Kieve suggested this deletion ]
Kimble: [ agree with “terms that secure,” 1f the rest 15 “unnecessary,” as Kieve suggests
Cooper: Do not make the change To say "terms that secure” implies that the terms must secure "That the court considers
proper to secure” leaves discretion to find proper something that 1s less than full security Kimble response: ThenI'd say "that
adequately secure” Isn't the court's discretion explicit in "the court may” and implicit in any event  Look at 62(b), for instance
We don't say "On conditions that the court considers appropriate " Or look at 62(h) We don't say "conditions that the court
considers necessary " This comes up time and agan

[The Style Subcommuttee recommends deleting “the court considers proper 1o >
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Rule 62

(e) Stay in Favor of the United States or Agency
Thereof. When an appeal 1s taken by the United States or an
officer or agency thereof or by direction of any department
of the Government of the United States and the operation or
enforcement of the judgment 1s stayed, no bond, obligation,
or other security shall be required from the appellant

(¢) Stay in Favor of the United States, Its Officers, or Its
Agencies. The court must not require a bond, obligation,
or other security from the appellant when granting a stay
on an appeal by the United States, 1ts officers, or its
agencies or on an appeal directed by a department of the
federal government

(f) Stay According to State Law. In any state in
which a judgment 1s a lien upon the property of the judgment
debtor and m which the judgment debtor 1s entitled to a stay
of execution, a judgment debtor 1s entitled, i the district
court held therein, to such stay as would be accorded the
Judgment debtor had the action been maintained in the courts
of that state

(f) Stay in Favor of a Judgment Debtor Under State Law.
If a yjudgment 15 a ien on the judgment debtor's property
under state law where the court sits, the court must, on
motion, grant the same stay of execution that the
Judgment debtor would be entitled to receive under that
state's law

(g) Power of Appellate Court Not Limited. The
provisions 1n this rule do not litmit any power of an appellate
court or of a judge or justice thereof to stay proceedings
during the pendency of an appeal or to suspend, modify,
restore, or grant an injunction during the pendency of an
appeal or to make any order appropriate to preserve the status
quo or the effectiveness of the judgment subsequently to be
entered

(g} Appellate Court's Power Not Limited. While an appeal
15 pending, thus rule does not limit the power of the
appellate court or one of 1ts judges or jushces to

(1) stay proceedings,
(2) suspend, modify, restore, or grant an mjyunction, or

(3} make an order to preserve the status quo or the
effectiveness of the judgment to be entered

(h) Stay of Judgment as to Multiple Claims or
Multiple Parties. When a court has ordered a final judgment
under the conditions stated 1n Rule 54(b), the court may stay
enforcement of that judgment until the entermg of a
subsequent judgment or judgments and may prescnbe such
conditions as are necessary to secure the benefit thereof to
the party 1n whose favor the judgment 1s entered

(h) Multiple Claims or Parties. A court may stay the
enforcement of a final judgment directed under Rule
54(b) until 1t enters a later judgment or judgments, and
may prescribe conditions necessary to secure the benefit
of the stayed judgment for the party 1n whose favor 1t was
entered

COMMITTEE NOTE

The language of Rule 62 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.
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Rule 63

Rule 63. Inability of a Judge To Proceed

Rule 63. Judge’s Inability to Proceed’

If a tnal or hearing has been commenced and the judge
1s unable to proceed, any other judge may proceed with 1t
upon certifying fanulianty with the record and deterrining
that the proceedings in the case may be completed without
prejudice to the parties  In a heanng or trial without a jury,
the suceessor judge shall at the request of a party recall any
witness whose testimony 1s material and disputed and who
15 avatlable to testify again without undue burden The
successor Judge may also recall any other witness

If the judge who commenced a hearing or tnal cannot proceed,
any other judge may proceed with 1t upon certifying familiarity
with the record and determiming that the proceedings in the
case may be completed without prejudice to the parties Ina
hearing or trial without a jury, the successor judge must, at a
party's request, recall any witness whose testrmony 1s material
and disputed, and who 15 available to testify again without
undue burden The successor judge may also recall any other
witness

COMMITTEE NOTE

The language of Rule 63 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules These changes are intended to be stylistic only.

1 Staff notes from the Subcommttee B meeting reflect that there was a style suggestion to change the Rule 63 caption to “When

a Judge Cannot Proceed

Cooper’s notes leave no doubt that the change was to be made He notes further “And 1 think the change 1s important We
discussed whether 1t was proper to change "unable” 1n the present rule to "cannot” in the Stylerule We agreed to retan "cannot”
i the text of the rule Tt might be argued that carrying forward "inability” in the caption signals that "cannot” means the same
thimg as "unable " But then why change the rule? If we change the rule, we should change the caption ™

Kimble responds: I think the words mean the same thing The form of "When a Judge Cannot Proceed" 1s not consistent with
our other rute titles we don’t use clauses T'd almost rather go back to "is unable to " But I really don't think 1t's a problem

[The Style Subcommuttee does not recommend changing the caption ]
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Rule 50(b): Trial Motion Prerequisite; Hung Jury

Two Rule 50(b) changes are 1dentified in the Rule and Commuttee Note that follow. The
Rules 15-50 Subcommuttee recommends the first change and presents the second for consideration
without recommendation. The full text of Rule 50(a) 1s set out without change as a reminder of the
rule that a motion for judgment as a matter of law may be made “at any time before submission of
the case to the jury.” (The Style version 1s used; 1t seems sufficiently advanced to use 1t as the basis
for publication m August, ahead of the Style package.)

Rule 50. Judgment as a Matter of Law in Jury Trials; Alternative Motion for New Trial;
Conditional Rulings
(a) Judgment as a Matter of Law.
(1) In General. If a party has been fully heard on an issue [in a jury trial] and the court finds
that a reasonable jury would not have a legally sufficient evidentiary basis to find for the
party on that 1ssue, the court may:
(A) determuine the 1ssue against the party, and
(B) grant a motion for judgment as a matter of law against the party on a claim or
defense that, under the controlling law, can be maintained or defeated only with a
favorable finding on that 1ssue.
(2) Motion. A motion for judgment as a matter of law may be made at any time before the
case 1s submitted to the jury. The motion must specify the judgment sought and the law and
facts that entitle the movant to the judgment.
(b) Renewing the Motion After Trial; Alternative Motion for a New Trial. If the court does not
grant a motion for judgment as a matter of law made atthe—closc—of—at-the—cvrdence under

subdtvision (a), the court 1s deemed to have submitted the action to the jury subject to the court's

later deciding the legal questions raised by the motion. The movant may renew its request for
judgment as a matter of law by filing a motion no later than 10 days after the entry of judgment, or

if a complete verdict was not returned by filing a motion no later than 10 days after the jury was

discharged —and The movant may alternatively request a new trial or join a motton for a new trial

under Rule 39, * * #



Committee Note

Rule 50(b) 1s amended to mollify the limut that permuts renewal of a motion for judgment as
a matter of law after submussion to the jury only if the motion was made at the close of all the
evidence. As amended, the rule permuts renewal of any Rule 50(a) motion for judgment as a matter
of law. Because the Rule 50(b) motion is only a renewal of the earlier motion, 1t can be supported
only by arguments properly made in support of the earhier motion. The earlier motion thus suffices
to inform the opposing party of the challenge to the sufficiency of the evidence and affords a clear
opportumity to provide any additional evidence that may be avarlable. The earlier motion also alerts
the court to the opportunity to simplify the tnal by disposing of some 1ssues, or even all 1ssues,
without subrmussion to the jury. This fulfillment of the functional needs that underlie present Rule
50(b) also satisfies the Seventh Amendment. Since 1938 Rule 50(b) has responded to the ruling in
Baltimore & Carolina Line v. Redman, 1935,297U.S. 654, 55 S.Ct. 890, by adopting the convenient
fiction that no matter what action the court takes on a motion for judgment as a matter of law made
before submission to the jury, the sufficiency of the evidence 1s automatically reserved for later
decision as a matter of law. Expansion of the ttmes for motions that are automatically reserved does
not intrude further on Seventh Amendment protections.

This change responds to many decisions that have begun to drift away from the requirement
that there be a motion for judgment as a matter of law at the close of all the evidence. Although the
requirement has been clearly established for several decades, lawyers continue to overlook it. The
most common occasion for ormtting a motion at the close of all the evidence is that a motion 1s made
at the close of the plaintiff's case, advancing all the arguments that the defendant wants to renew after
a verdict for the plaintff or a new trial. In many of the cases the tnial court either takes the motion
under advisement or gives some more positive indication that the question will be decided after
submission to the jury. The niceties of the close-of -the-evidence requirement are overlooked by both
court and parttes. The present rule continues to trap litigants who, properly understanding that there
is no functional value served by repeating an earlier motion at the close of the evidence, overlook
the formal requirement. The courts are slowly working away from the formal requirement, but
amendment carres the process further and faster.

Many judges expressly invite motions at the close of all the evidence. The amendment is not
intended to discourage this useful practice.

Evidence mtroduced at trial after the pre-verdict motion may bear on the post-verdict motion.
Evidence favorable to the party opposing the motion must be considered. The court also may
consider evidence unfavorable to the party opposing the motion 1f 1t is evidence that the jury must
believe unless there 1s reason to believe the opposing party had no fair opportumty to meet that
evidence.

Finally, an exphicit time limit 1s added for making a post-trial motion when the trnal ends
without a complete jury verdict disposing of all 1ssues suitable for resolution by verdict. The motion
must be made no later than 10 days after the jury was discharged.



Discussion

The Subcommittee recommends publication for comment of the change that would permit
a post-trial motion for judgment as a matter of law to renew any motion for judgment as a matter of
law made during trial. As before, the post-trial motion could be supported only by arguments made
to support the trial motion. But the requirement that the post-trial motion be made at the close of
all the evidence would be ehminated. The attached memorandum discusses 1n detail the long history
of this requirement. Support for the change may be found n several considerations. In brief
statement: (1) The concern that a party seeking judgment as a matter of law should give explicit
notice to the adversary so as to ensure one final chance to correct the asserted inadequacy is satisfied.
(2) The well-established requirement that there be a motion at the close of all the evidence 15, despite
its famulianty, all too often ignored 1n the press of events at trial's close. (3) Responding to the
failure to renew at the close the evidence a motion made earher during the trial, a number of courts
of appeals have started to nibble away at the edges of the requirement. The results seem laudable,
but the effect 1s to create uncertainty and to proliferate arguments for expanding the flexibility. A
clear answer will reduce litigation over this subject. (4) Despite the Seventh Amendment onigins of
the present requirement, the requirement represents the process of law reform by fiction. A sound
procedure 1s fully consistent with the Seventh Amendment.

The Subcommittee has not devoted sufficient attention to support a recommendation with
respect to the change that would set a deadline for renewing a tnal motion for judgment as a matter
of law after the jury has fatled to agree. Read literally, Rule 50(b) permits renewal of a trial motion
at any time up to 10 days after entry of final judgment. But 1t would be absurd to allow “renewal”
of amotion made at the first trial after a second trial has been held. The worst absurdity would occur
if the court were to grant the motion based on the insufficiency of the evidence at the first trial, even
though sufficient evidence was presented at the second trial. It would be less absurd, but still
foolish, to consider and deny the motion only on the basis of the evidence presented at the first trial.
There 1s authority addressing this 1ssue by saying that the motion made at the first trial must be
renewed within 10 days after the jury 1s discharged. 9A Federal Practice & Procedure: § 2357, p.
353. This view may rest on earlier versions of Rule 50(b), which set the general limat at 10 days
after the jury s discharged. A series of amendments, culminating in 1995, established uniform time
limits based on entry of judgment for Rules 50, 52, and 59. It1s easy enough to restore a special pre-
judgment time limut for a Rule 50(b) motion “if a complete verdict was not returned.” This question
seems sufficiently clear to warrant deliberation and disposition without further consideration by the
Subcommuttee.

If Rule 50(b) is amended to set an explicit time to move after failure to return a complete
verdict, the Commuttee Note might be expanded to offer some advice. Commuttee Notes are not
often used to offer advice, but there might be some value 1n noting that failure to renew the trial
motion 1 time does not doom the court and parties to a second trial A motion for summary
Judgment can be made before the second trial. The motion can be supported by pointing to the trial
record as the best evidence of what the opposing party can present at tnal. The cntical difference
between this motion, which 1s both post-tnal and pretrial, 1s that as a motion for summary judgment



the opposing party must be allowed to respond. If the tnal record is insufficient but the opposing
party can point to evidence that would make the record sufficient, summary judgment would be
denied. But if the opposing party cannot supplement an inadequate trial showng after this one final
“last chance,” summary judgment can dispose of the action.



Rule 50(b): Trial Motion Prerequisite for Post-Trial Motion

The Committee on Federal Procedure of the Commercial and Federal Litigation Section of
the New York State Bar Association has recommended an amendment of Civil Rule 50(b). 03-CV-
A. The amendment would soften the rule that a motion for judgment as a matter of law made after
trial can advance only grounds that were raised by a motion made at the close of all the evidence.
The Commuttee's specific proposal would add a few words to Rule 50(b):

If, for any reason, the court does not grant a motion for judgment as a matter of law made
after the non-moving party has been heard on an 1ssue or rested. or at the close of all the
evidence, the court 1s considered to have submitted the action to the jury subject to the court's
later deciding the legal questions raised by the motion.

The alternative proposed below 1s based on the current Style version of Rule 50(b).

(b) Renewing the Motion After Trial; Alternative Motion for New Trial. If the court
does not grant a motion for judgment as a matter of law made atthecloseofatt-thecvrdence
under (a), the court 1s considered to have submutted the action to the jury subject to the
court's later deciding the legal questions raised by the motion. The movant may renew its
request for judgment as a matter of law by filing a motion no later than 10 days after entry
of judgment * * *,

The effect of this amendment would be to carry forward the requirement that there be a pre-
verdict motion for judgment as a matter of law at trial, but to eliminate the requirement that an eariier
motion be renewed by a duplicating motion at the close of all the evidence.

This proposal renews a question that was considered by the Advisory Committee when 1t
developed the 1991 Rule 50 amendments. Failure to move 1n this direction appears to have been
affected by lingering Seventh Amendment concerns. The concerns may have been affected by
considenng a proposal that would eliminate any requirement for a pre-verdict motion. There was
little doubt then that a more functional approach would provide real benefits. It 1s difficult to believe
that lingening Seventh Amendment concerns dictate the precise point at which a pre-verdict motion
must be made during trial. There is at least good reason to believe that the Seventh Amendment
permits a more aggressive approach that would ask only whether the 1ssue raised by a post-verdict
motion was clearly disclosed to the opposing party before the close of all the evidence. This
proposal does not go that far, for the reasons suggested 1in Part IV,

One further question might be considered. An old question was renewed during the Style
project. Rule 50(b} does not clearly provide a time to renew a trial for judgment as a matter of law
after the jury fails to agree on a verdict. Read literally, the rule would permit a motion made during
the first trial to be renewed at any time up to entry of judgment following a second (or still later)
tnial. That1s not a gooddea. There is authority for the proposition that the motion must be renewed
within 10 days after the jury 1s discharged. 9A Federal Practice & Procedure: § 2537, p 353 That
result could be built into the rule:



* * * The movant may renew its request for judgment as a matter of law by filing a motion
no later than 10 days after the entry of judgment, or if a complete verdict was not returned
by filing a motion no later than 10 days after the jury was discharged. =—and The movant
may alternatively request a new trial or join a motion for a new trial under Rule 59. * * *

These notes begin with a bnef sketch of the Seventh Amendment history. The reasons for
considering Rule 50(b) amendments are then illustrated by adding a random selection of cases to
those described by the Commuttee on Federal Procedure. These cases are but a few among many that
convincingly demonstrate that failures to heed the clear requirements of Rule 50(b) are all too
common. The cases also provide strong support for the proposition that some change is desirable.
The final sections explore alternative approaches to amending Rule 50(b). The first recommendation
1s set out above — 1t would require only that a post-verdict motion be supported by a motion for
judgment as a matter of law made during tnal. The advantages of some formalism justify the costs
that will follow when a lawyer fails to honor even this easily-remembered stricture.

I Seventh Amendment History

The Seventh Amendment history can be recalled in brief terms. The beginning 1s Slocum v
New York Life Ins. Co., 1913, 228 U.S. 364, 33 S.Ct. 523. The defendant's motion for a directed
verdict at the close of all the evidence was demed. Judgment was entered on the verdict for the
plaintiff, denying the defendant's post-verdict motion for judgment notwithstanding the verdict. The
court of appeals ordered judgment notwithstanding the verdict, drawing on Pennsylvama judgment
n.o.v. practice. The Supreme Court reversed, ruling that the Seventh Amendment prohibits judgment
notwithstanding the verdict. It agreed that the trial court should have directed a verdict for the
defendant. But the Court ruled that conformity to state practice could not thwart the Seventh
Amendment in federal court. A jury must resolve the facts; even if the court directs a verdict, the
jury must return a verdict according to the direction The most direct statement was:

When the verdict was set aside the issues of fact were left undetermuned, and until they
should be determined anew no judgment on the ments could be given. The new
determination, according to the rules of the common law, could be had only through a new
trial, with the same right to a jury as before.

* * * [This procedure was regarded as of real value, because, 1n addition to fully recogmzing
[the nght of tnal by jury], it afforded an opportunity for adducing further evidence rightly
conducing to a solution of the issues. In the posture of the case at bar the plamtiff is entitled
to that opportunity, and for anything that appears 1n the record 1t may enable her to supply
omisstons in her own evidence, or to show 1inaccuracies 1n that of the defendant * * *, 228
U.S. at 380-381.

The Court also observed that 1t 1s the province of the jury to settle the 1ssues of fact, and that
while 1t 1s the province of the court to aid the jury 1n the nght discharge of their duty, even to the
extent of directing their verdict where the insuffictency or conclusive character of the evidence



warrants such a direction, the court cannot dispense with a verdict, or disregard one when given, and
itsclf pass on the 1ssues of fact. In other words, the constitutional guaranty operates to require that
the 1ssues be setiled by the verdict of a jury, unless the right thereto be waived. It is not a question
of whether the facts are difficult or easy of ascertainment, but of the tribunal charged with their
ascertainment; and this * * * consists of the court and jury, unless there be a waiver of the latter. 228
U.S. 387-388.

(Justice Hughes was joined 1n dissent by Justices Holmes, Lurton, and Pitney. He concluded
that the result achieved by a judgment n.o.v. could “have been done at common law, albeit by a more
cumbrous method.” There 18 no mvasion of the jury's province when there is no basis for a finding
by ajury. “We have here a simplification of procedure adopted 1n the public interest to the end that
unnecessary htigatton may be avoided. The party obtains the judgment which 1n law he should have
according to the record. * * * [T]his court 1s departing from, 1nstead of applying, the principles of
the common law * * * 228 1.S. at 428.

It took some time, but Justice Van Devanter, author of the Court*s opinion 1n the Slocum
case, came to write the opinion for a unanimous Court that gently reversed the Slocum decision by
resorting to fiction. Baltimore & Carolina Line v. Redman, 1935, 297 U.S. 654, 55 §.Ct. 890, was
simular to the Slocum case in almost every detail except that it came out of a federal court in New
York, not Pennsylvama. The defendant moved for a directed verdict “[a]t the conclusion of the
evidence.” The court of appeals concluded that judgment on the verdict for the plaintiff must be
reversed for insufficiency of evidence, but that the Slocum case required 1t to direct a new trial rather
than entry of judgment for the defendant. The Supreme Court reversed. It noted that the tnial court
“reserved 1ts decision” on the directed verdict motion, and “submitted the case to the jury subject to
1ts opinion on the questions reserved * * *. No objection was made to the reservation{] or to this
mode of proceeding.” Then 1t explained that the “aim™ of the Seventh Amendment

15 to preserve the substance of the common-law right of trial by jury [that existed under the
English common law], as distingmished from mere matters of form or procedure, and
particularly to retain the common-law distinction between the province of the court and that
of the jury, whereby, in the absence of express or implied consent to the contrary, issues of
law are to be resolved by the court and 1ssues of fact are to be determined by the jury * * *,
295 U.S. at 657

In the Slocum case, the “request for a directed verdict was denied without any reservation of the
question of the sufficiency of the evidence * * *; and the verdict for the plaintiff was taken
unconditionally, and not subject to the court's opinion on the sufficiency of the evidence.”

In the Redman case, on the other hand, the trial court expressly reserved its ruling. And
Whether the evidence was sufficient or otherwise was a question of law to be resolved by the

court. The verdict for the plaintiff was taken pending the court's rulings on the motions and
subject to those rulings. No objection was made to the reservation or this mode of



proceeding, and they must be regarded as having the tacit consent of the parties. 295 U S. at

659
Common-law practice included “a well-established practice of reserving questions of law arsing
durnng trials by jury and of taking verdicts subject to the ulmate ruling on the questions reserved
* % * ” This practice was well established when the Seventh Amendment was adopted. Some states,
including New York, have statutes that “embody[] the chief features of the common-law practice”
and apply 1t to questions of the sufficiency of the evidence Following this practice, entry of
judgment notwithstanding the verdict “will be the equivalent of a judgment for the defendant on a
verdict directed n its favor.”

As to the Slocum decision,

1t 15 true that some parts of the opinion * * * give color to the interpretation put on 1t by the
Court of Appeals. In this they go beyond the case then under consideration and are not
controlling. Not only so, but they must be regarded as qualified by what 1s said 1n this
opinion. 295 U.S. at 661

In 1935 1t would not have been easy to guess whether anything turned on the several possible
hmts. The trial court expressly reserved its ruling on the sufftciency of the evidence. No party
objected. The Court actually asserted that the “tacit consent of the parties” must be found. It would
be strange to allow this practice under the Seventh Amendment only 1f the parties actually consent,
and only 1f the trial judge remembers to make an express reservation. But arguments could be found
for that result.

These possible uncertainties were promptly addressed by the onginal adoption of Rule 50(b)
in 1938:

Whenever a motion for a directed verdict made at the close of all the evidence 1s demed or
for any reason 1s not granted, the court 1s deemed to have submttted the action to the jury
subject to a later determination of the legal questions raised by the motion. Within 10 days
after the reception of a verdict, a party who has moved for a directed verdict may move to
have the verdict and any judgment entered thereon set aside and to have judgment entered
1n accordance with his motion for a directed verdict * * *. (308 U.S. 645, 725-726.)

Rule 50(b} does not require the opposing party's consent, and does not require an express
reservation by the court. To the contrary, the court 1s “deemed” to have reserved the question even
if the court expressly denies the motion. The fiction created by “deemed” carries the Seventh
Amendment burden.

I Functional Values

Sixty-five years of fiction 1s enough. The question today 1s not whether the Seventh
Amendment commands that a post-verdict motion for judgment be supported by a motion at the



close of all the evidence 1 order to rely on the ancient practice of reserving a ruling.”® The question
1s whether there are functional advantages 1n a close-of-the evidence motion that might be read into
the Seventh Amendment and that 1n any event justify carrying forward the requirement as a matter
of good procedure.

The central functional purpose 1n requiring a close-of-the-evidence motion 1s to afford the
opposing party one final notice of the evidentiary msufficiency. Courts repeatedly state this purpose.
The benefits flow to the court and the moving party as well as to the opposing party. The opposing
party, given this final notice, may in fact supply sufficient evidence that otherwise would not be
provided. But if the opposing party does not fill in the gap, the final clear notice makes 1t easier for
the court after verdict to deny any second opportunity by way of a new trial or dismissal without
prejudice. Another advantage may be reflected in statements that the close-of-the-evidence motion
enables the trial court to reexamine the sufficiency of the evidence (e.g., Polanco v. City of Austin,
5th C1r.1996, 78 F.3d 968, 973-975). Although courts commonly prefer to take a verdict in order
to avord the retral that would be required by reversal of a pre-verdict judgment, there are advantages
n directing a verdict. These advantages are more hkely to be realized if a ruling is prompted by a
close-of-the-evidence motion.

The need to point out a perceived deficiency 1n the evidence 1s real. But this need ordinarnily
15 satisfied repeatedly as the case progresses toward the close of all evidence. The deficiencies are
likely to be pointed out n pretrial conference, by motion for summary judgment, 1n arguments, and
m jury mstruction requests. And a motion for judgment as a matter of law at the close of the

58 This flat assertion seems safe 1 all reason. But the weight of Seventh Amendment tradition cannot be
shrugged off without some effort. An illustration 1s provided by Duro-Last, Inc. v. Custom Seal, Inc , Fed Cir 2003,
321 F 3d 1098, 1105-1108 The plamntiff moved for judgment as a matter of law at the close of the evidence The
verdict found the plaintff's patent mvalid for obviousness. The plamtff renewed 1ts motion and won judgment as a
matter of law holding the patent not invalid The Federal Circuit reversed because 1t concluded that the motion made
at the close of all the evidence did not sufficiently specify the obviousness 1ssue as a ground “The requirement for
specificity 1s not stmply the rule-drafter's choice of phrasing In view of a litigant's Seventh Amendment rights, it
would be constitutionally impermissible for the district court to re-exarmne the jury's verdict and to enter JIMOL on
grounds not raised 1n the pre-verdict IMOL

The Federal Circuit cited Morante v Amenican Gen Fin Center, 5th Cir 1998, 157 F 3d 1006, 1010 The
court reversed Judgment as a matter of law on an agency question, citing several decisions for the rule that a post-
verdict motion cannot assert a ground that was not mncluded 1n a motion made at the close of the evidence This
paragraph concludes by citing Sulmeyer v Coca Cola Co, 5th Cir 1975, 515 F 2d 835, 846 n 17 The body of the
Sulmeyer opimion ruled that the plaintiff's post-verdict motion for judgment n.o v could not be supported by arguing
a claim that had not been presented m any way at tnial  The footnote observed “It would be a constitutionally
mmpermissible re-examnation of the jury's verdict for the district court to enter judgment no v on a ground not
raised 1n the motion for directed verdit Compare Baltimore & Carolina Line, Inc v Redman * * * with Slocum v
New York Life Ins Co ***7

As mteresting as this tenacious bt of history 1s, 1t does not justify the conclusion that the Seventh
Amendment demands that a post-verdict motion can be supported only on grounds stated 1n a motion made at the
close of all the evidence. At most, the Seventh Amendment might be said to require that the ground have been rarsed
during trial The proposal suggested below retains that requirement



plamtff's case frequently points out deficienctes that are not cured by the examination and cross-
exarmination of the defendant’s witnesses. The need to alert the adversary to the claimed deficiencies
can be served by many means.

The question, then, is how far to approach a rule that permits a post-verdict motion to rest
on any argument clearly made on the record before the action was submutted to the jury. In the end,
the cautious answer may be to require a Rule 50(a) motion for judgment as a matter of law, but to
accept a Rule 50(a) motion made at any time during trial. Lower courts are gingerly working part
way toward this solution, but cannot get there without the assistance of a Rule 50(b) amendment.

11 Relaxations of Rule 50(b)

Rule 50(b) does not say directly that a post-trial motion for judgment as a matter of law must
be supported by a motion made at the close of all the evidence. In its present form, it 1s captioned:
“Renewing Motion for Judgment After Trial * * *.” It begins much as 1t began 1n 1938: “If, for any
reason, the court does not grant a motion for judgment as a matter of law made at the close of all the
evidence, the court 1s considered to have submitted the action to the jury subject to the court’s later
deciding the legal questions raised by the motion. The movant may renew its request for judgment
as a matter of law * * *” The 1991 Committe Note makes express the apparent imphcation that
only a motion made at the close of all the evidence may be renewed. Subdivision (b) “retains the
concept of the former rule that the post-verdict motion 1s a renewal of an earlier motion made at the
close of the evidence. One purpose of this concept was to avoid any question arising under the
Seventh Amendment. Montgomery Ward & Co. v. Duncan, 311 U.S. 243 (1940). It remains useful
as a means of defiming the approprate 1ssue posed by the post-verdict motion.”

Since the 1991 amendments, courts have continued to recognize the close-of-the-evidence
motion requirement. The most straight-forward cases are those i which the 1ssue raised by post-
verdict motion or by the court was not raised by any pre-verdict motion. See American & Foreign
Ins. Co. v. Bolt, 6th Cir.1997, 106 F.3d 155, 159-160. In others, a motion made at the close of the
plamntiff's case but not renewed at the close of the evidence is held not sufficient to support a post-
verdict motion. E.g., Mathieu v. Gopher News Co., 8th Cir.2001, 273 F.3d 769, 774-778, stating
that Rule 50(b) cannot be 1gnored simply because 1ts purposes have been fulfilled; Frederick v.
District of Columba, D.C.Cir.2001, 254 F.3d 156, ruling that a motion at the close of the plaintiff's
case cannot stand duty as a close-of-the-evidence motion merely because the district court took the
motion under advisement.

The close-of-the-evidence motion requirement retained by Rule 50(b) has been relaxed in a
number of ways. Some of the decisions rely on general procedural theones and others look directly
to Rule 50(b).

Forfeiture and plain error principles have been applied to the close-of-the evidence motion

requirement Issues not raised in a close-of-the-evidence motion have been considered on a post-
verdict motion when the opposing party did not object to the post-verdict motion on the ground that
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the 1ssues had not been raised by a close-of-the-evidence motion. See Thomas v. Texas Dept. of
Criminal Justice, C.A.5th, 2002, 297 F.3d 361, 367; Williams v. Runyon, C.A.3d, 1997, 130 F 3d
568, 571-572 (isting decisions from the 5th, D.C., 2d, 7th, and 6th Circuits). And some courts say
that “plain error” principles permit review to determine whether there 1s “any” evidence to support
a verdict, despite the failure to make a close-of-the-evidence motion. See Dilley v. SuperValu, Inc.,
10th Cir.2002, 296 F.3d 958, 962-963 (“‘plamn error constituting a miscarriage of justice™, the
usually stringent standard for judgment as a matter of law “1s further heightened”); McKenzie v. Lee,
5th C1r.2001, 246 F.3d 494 (reverses judgment on jury verdict; assuming that the defendant's vague
acts did not satisfy the close-of-the-evidence-motion requirement, plan error appears because there
was 1o evidence to support the verdict); Kelly v. City of Oakland, 9th Csr.1999, 198 F.3d 779, 784,
785 (the court’s statement that one defendant “1s without Liability 1n this case” may indicate a
direction that judgment be entered without a new trial); Campbell v., Keystone Aerial Surveys, Inc.,
5th Cir.1998, 138 F.3d 996, 1006; O'Connor v. Huard, 1st Cir.1997, 117 F.3d 12, 17; Patel v.
Penman, 9th Cir.1996, 103 F.3d 868, 878-879 (finding no evidence and remanding for further
proceedings —- apparently a new tnal). (These cases generally do not say whether the remedy for
clear error could be entry of judgment notwithstanding the verdict or can only be anew trial. A new
tnial would not be inconsistent with the Slocum decision.)

Other cases directly relax the close-of-the-evidence motion requirement. Many of them are
summanzed in the Commuttee on Federal Procedure submission. In some ways the least
adventuresome are those that emphasize action by the trial court that seemed to induce reliance by
expressly reserving for later decision a motion for judgment as a matter of law made at the close of
the plamntiff's case. Tamez v. City of San Marcos, C.A.5th, 1997, 118 F.3d 1085, 1089-1091,
presented a vanation. The court denied the motion at the close of the plaintiff's case but “agree[d]
to revisit the 1ssue after the jury verdict.” At the close of the evidence, the defendant requested that
the court consider judgment as a matter of law after the verdict and the court agreed. The extensive
discussion with the court at that point was tantamount to a renewed motion.

A somewhat similar principle 1s involved in cases that treat a Rule 51 request for jury
instructions as satisfying the functions of a close-of-the-evidence motion. See Bartley v. Euclid, Inc.,
5th Cir. 1998, 158 F.3d 261, 275 (objection to any instruction on an 1ssue not supported by evidence);
Bay Colony, Ltd. v. Trendmaker, Inc., 5th Cir.1997, 121 F.3d 998 (objection to instruction on same
grounds as advanced in motion for judgment at close of the plaintiff's case); Scottish Heritable Trust,
PLC v. Peat Marwick Main & Co., 5th Cir.1996, 81 F.3d 606, 610-61! & n. 14. When the
istruction request explicitly presents a “no sufficient evidence” argument, 1t seems easy enough to
treat 1t as equivalent to a motion for judgment as a matter of law on that 1ssue.

An example of a somewhat more expansive principle is provided by Judge Posner's opinion
in Szmaj v. American Tel. & Tel. Co., 7th Cir.2002, 291 F.3d 955, 957-958. The court took under
advisement a motion made at the close of the plaintiff's case. The defendant did not renew the
motion at the close of the evidence. The court affirmed judgment as a matter of law for the
defendant. It observed that if the motion at the close of the plamtiff's case 15 demed, the plainuff
may assume that the denial *1s the end of the matter.” But 1f the motion 1s taken under advisement,
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the plamtiff knows that the defendant's demand for judgment as a matter of law remains alive
“There 1s no mousetrapping of the plamtiff in such a case.” Neither Rule 50(b} nor the Commuttee
Note state that renewal of the motion 1s required, and 1t would be wasteful to require renewal.

This approach blends into a still more open approach that excuses de minimis departures.
Justice Whate, writing for the Eighth Circust, articutated the elements of this approach, assuming but
not deciding that it would be adopted by the Circuit. Pulla v. Amoco O1l Co., 8th Cir.1995, 72 F.3d
648, 654-657. This approach excuses failure to make a close-of-the-evidence motion:

where (1) the party files a Rule 50 motion at the close of the plaintiff's case; (2) the district
court defers ruling on the motion; (3) no evidence related to the claim 1s presented after the
motion; and (4) very little time passes between the original assertion and the close of the
defendant's case.

The Fifth Circuit has taken an openly flexible approach 1n a number of opimons that may
represent the furthest general reach of the pragmatic view. In Polanco v. City of Austin, 5th
Cir. 1996, 78 F.3d 968, 973-975, the court confessed that 1t has strayed from the strict requirement
of Rule 50(b) only where “the departure from the rule was ‘de minimis," and the purposes of the rule
were deemed accomplished.” The purpose is to enable the tnal court to reexamine the sufficiency
of the evidence and to alert the opposing party to the insufficiency of the evidence. “This generally
requires (1) that the defendant made a motion for judgment as a matter of law at the close of the
plaintiff's case and that the district court either refused to rule or took the motion under advisement,
and (2) an evaluation of whether the motion sufficiently alerted the court and the opposing party to
the sufficiency 1ssue.” In Serna v. City of San Antonio, 5th Cir.2001, 244 F.3d 479, 481-482, the
court took this approach to the pont of ordering judgment as a matter of law on the basis of amotion
made after the jury had retired and begun deliberating. It noted that the district court chose to rule
on the merits of the motion — if the district court had rejected the motion as untimely “we would
be faced with a very different situation.”

IV How Much Flexibility?
A. Require a Rule 50(a) Trial Motion For Judgment As a Matter of Law

Collectively, the voice of experience speaks through these and other decisions. The
requirement that an earlier motion for judgment as a matter of law be reinforced by a new motion
at the close of all the evidence 1s repeatedly 1gnored by lawyers who should know better. Sixty-five
years have not proved sufficient to condition the requirement 1n all lawyers' reflexes. One reason
the requirement 1s 1gnored 1s that 1t seems to serve no purpose when the very same point has been
made by an earlier motion. And the semblance seems to be the truth. An explicit motion that
challenges the sufficiency of the evidence, made at a time that satisfies the Rule 50(a) requirement
that the opposing party have been fully heard on the issue, 18 all the notice that should be required.
The opposing party cannot fairly rely on the moving party to provide the missing evidence. If the
party opposing the motion has more evidence to be introduced, a motion made during tnal gives
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sufficient opportunity to introduce the evidence or to request procedural accommodation for later
presentation. Sausfying this functional concern should satisfy the Seventh Amendment as well; the
formal ritual of a separate motion at the close of all the evidence adds too little to count.

The rule can be changed easily in a format that carnes forward the fiction that the “legal
question” of the sufficiency of the evidence 1s reserved, no matter what the trial court says about the
motion. This approach accepts any motion made, as permitted by Rule 50(a)(2), “at any ume before
submussion of the case to the jury.” Because the Rule 50(b) motion continues to be a renewal of the
Rule 50(a) motion, it may be supported only by arguments made 1n support of the Rule 50(a) motion.

(b) Renewing Motion for Judgment After Trial; Alternative Motion for New Trial. If, for any
reason, the court does not grant a motion for judgment as a matter of law made atthe-closcof-attthe

evrdence under Rule 50(a), the court 1s considered to have submitted the action to the jury subject

to the court’s later deciding the legal questions raised by the motion. The movant may renew its
request for judgment as a matter of law by filing a motion no later than 10 days after entry of

Judgment * * *,

Committee Note

Rule 50(b) is amended to molhify the limut that permits renewal of a motion for judgment as
a matter of law after submission to the jury only if the motion was made at the close of all the
evidence. As amended, the rule permits renewal of any Rule 50(a) motion for judgment as a matter
of law. Because the Rule 50(b) motion is only a renewal of the earlier motion, 1t can be supported
only by arguments properly made in support of the earlier motion. The earlier motion thus suffices
to inform the opposing party of the challenge to the sufficiency of the evidence and affords a clear
opportunity to provide any additional evidence that may be available. The earlier motion also alerts
the court to the opportunity to simplify the tnal by disposing of some 1ssues, or even all 1ssues,
without submission to the jury. This fulfillment of the functional needs that underlie present Rule
50(b) also satisfies the Seventh Amendment. Since 1938 Rule 50(b) has responded to the ruling in
Baltimore & Carolina Line v. Redman, 1935,297 U.S. 654, 55 S.Ct. 890, by adopting the conventent
fiction that no matter what action the court takes on a motion made for judgment as a matter of law
before submussion to the jury, the sufficiency of the evidence is automatically reserved for later
decision as a matter of law. Expansion of the times for motions that are automatically reserved does
not intrude further on Seventh Amendment protections.

This change responds to many decisions that have begun to dnft away from the requirement
that there be a motion for judgment as a matter of law at the close of all the evidence. Although the
requirement has been clearly established for several decades, lawyers continue to overlook 1t The
most common occasion for omitting a motion at the close of all the evidence 1s that a motion1s made
at the close of the plaintiff's case, advancing all the argumnents that the defendant wants to renew after
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a verdict for the plamntiff or a new trial. In many of the cases the tnal court either takes the motion
under advisement or gives some more positive indication that the question will be decided after
submussion to the jury. The niceties of the close-of-the-evidence requirement are overlooked by both
court and parties The present rule continues to trap litigants who, properly understanding that there
1s no functional value served by repeating an earher motion at the close of the evidence, overlook
the formal requirement. The courts are slowly working away from the formal requirement, but
amendment carries the process further and faster. )

Many judges expressly invite motions at the close of all the evidence. The amendment is not
intended to discourage this useful practice.

Evidence introduced at trial after the pre-verdict motion may bear on the post-verdict motion.
Evidence favorable to the party opposmg the motion must be considered. The court also may
consider evidence unfavorable to the party opposing the motion if it ts evidence that the jury must
believe unless there 1s reason to believe the opposing party had no fair opportunity to meet that
evidence.

B. Require Sufficiency Issue To Be Raised

The conservative amendment just proposed is not the only approach that might be taken, The
central need is to have a pre-verdict foundation for a post-submission motion to ensure that the
opposmg party have clear notice of an asserted deficiency 1n the evidence. That need can be served
by means other than a motion for judgment as a matter of law. As noted above, the purpose 1s
clearly served by a request for jury mstructions that challenges the sufficiency of the evidence to
support any instruction on an issue, at least if the request 1s made during tnal. A motion for
summary Judgment that accurately anticipates the trial record serves the same function. Explicit
discussions of the parties’ contentions during a pretrial conference also may do the job. There 1s
some attraction to a rule that would allow a post-submission motion to be based on any argument
that was clearly made on the record. But implementation of such a rule would require difficult case-
specific inquiries that probably are not worth the effort. An explicit Rule 50(a) motion requirement
provides a clear guide. And it does not seem too much to ask that trial lawyers remember the need
to make some explicit motion during trial.

Another possibility suggested and rejected by the Commuttee on Federal Procedure would
rely on a case-specific determination whether the opposing party was prejudiced by the failure to
make a pre-submission motion. Rejection seems wise. The mquiry inevitably would turn nto
arguments whether there was other evidence to be had, whether 1t would have been obtained and
imtroduced, and whether 1t would have raised the case above the sufficient-evidence threshold.
Again, it does not seem too much to ask that lawyers avoid these problems by making a Rule 50(a)
motion during trial.
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V Other Rule 50(b) Issues

At least two other Rule 50(b) 1ssues might be considered. Should the court be able to grant
a motion made during trial after submission to the jury even if the motion 1s not renewed — and
should appellate review be available 1f the trial court does not act in the absence of a renewed
motion? Should there be a time limit for making a renewed motion after a mustnial? These 1ssues
are described here, with a draft rule that addresses them. But no recommendation 1s made. There
are persuasive arguments that a motion made during trial need not be repeated to preserve trial-court
power to act on the trial motion after trial, and that appellate review should be available. But there
1s not as much apparent distress over this requirement as arises from the requirement that a trial
motion be repeated at the close of the evidence. Perhaps there is lttle need to take on this question.
A time limit to renew after a mustrial may add a small bt of order, but does not seem important.

A. Renewed Motion Requirement

Rule 50(b) should continue to permit renewal after trial of a motion made during trial. But
the express provision that the action 1s submitted to the jury subject to later deciding the motion
suggests that the court should be able to grant the motion even without renewal. The court may have
submitted the action to the jury only to avoid the need for a new trial if a judgment as a matter of law
1s reversed on appeal, and be prepared to act promptly after the jury has decided or failed to agree.
A formal renewal of the motion can advance only grounds that were urged 1n support of the motion
made during tral. Although it seems wise to require notice to the parties that the court plans to make
the automatically reserved ruling, little 1s gained by requining formal renewal of the motion.

Rule 50(b) does not say in so many words that the pre-submission motion must be renewed.
It says only that the movant may renew its request by filing a motion no later than 10 days after entry
of judgment. The somewhat muddled opinion in Johnson v. New York, N.H. & HR.R., 1952, 344
U S. 48, 73 S.Ct. 125, however, seems to prohibit entry of judgment as a matter of law unless the
motion is renewed. This decision has been severely criticized. See, e.g., 9A Wnght & Miller,
Federal Practice & Procedure: Civil 2d, § 2537, pp. 355-356. [The authors, having condemned the
rule, nonetheless find wrong decisions recognizing the trial court's authority to act on the reserved
motion without a renewed motion.]

The alternative Rule 50(b) draft set out below expressly recognizes the authority to act on
a trial motion for judgment as a matter of law without renewal after trial. The trial court can act on
the trial motion, and even 1f the trial court does not act an appellate court can review the failure to
grant the Rule 50(a) motion.

B. Time For Motion After Mistnal
Judge Stotler, while chair of the Standing Commuttee, urged that Rule 50(b) should be

amended to impose a time limut for renewing a tral motion after a mistnal The rule now allows a
motion to be renewed by filing a motion no later than [0 days after entry of judgment. Earlier
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versions set the limut at 10 days after the jury 1s discharged. A senes of amendments, culminating
m 1995, established uniform time lmts for post-trial motions under Rules 50, 52, and 59. It1s easy
enough to restore a special pre-judgment time limit for a Rule 50(b) motion after a mustrial.

It 1s not clear that a special tme hmt 1s needed. If there 15 to be a new trial, the court can
reachly set a case-specific time for pretrial motions. Expiration of the ime for making a Rule 50(b)
motion, moreover, might lead a party to recast the motion as one for summary judgment based on
the trial record. The alternative Rule 50(b) draft, however, illustrates a 10-day limit for moving after
a mistnal

C. Other Possible Rule 50 Questions

Rule 50 may deserve more thorough reconsideration. It goes to great lengths to maximize
the prospect that discretionary second-chance arguments will be made to the tnal court before the
first appeal Two related arguments may be advanced for relaxation. The first 1s that a discretionary
second chance is not hikely to be given — and indeed 1s less and less likely as courts become less
inclined to grant new trials on weight-of-the-evidence grounds, and as the Supreme Court has
become willing to allow final disposition on appeal. The second 1s that the procedure is more
mtricate than warranted by the slight prospect that one party or the other will persuade the trial court
to grant a second chance. The intricacy question becomes more poignant when 1t 1s recognized that
Rule 50 does not address all the questions that might arise. For example, what happens 1f both
parties move at the close of all the evidence and judgment as a matter of law 1s entered for one. Is
the loser required to renew the unsuccessful motion under Rule 50(b) to be entitled to judgment as
a matter of law on appeal if indeed it 1s the one who should preva1ll? Why not allow the verdict
winner who has lost by judgment as a matter of law to mvoke Rule 50(c)(2) by asking for a
conditional second chance — I want to appeal to get judgment reinstated on my verdict, but I want
the trial judge to tell the court of appeals that 1f the judgment as a matter of law 1s affirmed I should
have a second chance to make out a sufficient case?

The response to these conceptual questions may be simple. They do not anse with any
frequency — at least the cases do not show frequent struggles with them. For the most part we are
living well enough with the oddities of Rule 50 procedure. Unitil real problems arise — as with the
close-of-the-evidence requirement — we should let well enough be.

Rule 50(b): Alternative Draft

(b) Renewing Motion for Judgment After Trial; Alternative Motion for New Trial.
(1) Reserved Decision. If, for any reason, the court does not grant a motion for judgment
as a matter of law made under Rule 50(a), the court 1s considered to have submutted the
action to the jury subject to the court’s later deciding the legal questions raised by the motion.

(2) Time To Move or Act. The ime to move or act on the legal questions reserved by a Rule
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50(a) motion is as follows:
(A) Renewed Motion. The movant may renew the Rule 50(a) motion by filing a
motion no later than 10 days after entry of judgment, or if a complete verdict was not
returned by filing a motion no later than 10 days after the jury was discharged. The
movant also may move for a new trial under Rule 59 as joint or alternative relief.
Failure to renew the Rule 50(a) motion does not waive review of the court's failure
to grant the motion.
(B) Action by Court. The court, after giving notice to the parties no later than 10
days after the jury was discharged, may act on the Rule 50(a) motion without a
renewed motion.

(3) Relief. In ruling on a reserved Rule 50(a) motion the court may:
(A) enter judgment on the verdict;
(B) order a new trial; or

(C) direct entry of judgment as a matter of law.
Committee Note

[The material above: a trial motion no longer need be repeated at the close of all the
evidence.]

In addition, the requirement that a Rule 50(a) motion properly made during trial be renewed
after trial 1s deleted. A motion made during tnial supports a post-trial ruling by the trial court under
the longstanding provision that the case 1s submutted to the jury subject to a later decision  So too,
there 1s no need to repeat the motion to support appellate review: the court of appeals may review
any 1ssue raised by the tnal motion. Both trial and appellate courts, however, should consider the
motion 1n light of all the evidence 1n the record. The fact that the motion should have been granted
on the record as 1t stood at the time of the motion does not justify judgment as a matter of law 1f
consideration of the full record shows sufficient evidence to defeat the motion.

Finally, an explicit ttme limit 1s added for making a post-trial motion when the trial ends

without a complete jury verdict disposing of all 1ssues suitable for resolution by verdict. The motion
must be made no later than 10 days after the jury was discharged.
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The Subcommittee did not reach a consensus with respect to Rule 15.

By way of background, Rule 15 gquestions have come from different sources at different
times. Much of the Rule 15 discussion was provoked by Judge Becker’s pointed suggestion that
the Advisory Committee should take up a Rule 13(c)(3) issue that has been long on the docket.
The specific problem anises when a plaintiff is unable to identify a defendant before bringing surt
Often the case nvolves claims against pubhic officials, particularly police officers. The plamtitf
believes that police officers violated the plaintiff’s rights, but the police department will not or
cannot 1dentify them for the plaintiff. The plaintiff sues one or more named officers and adds one
or more “‘unknown named” officers. With discovery, the plamtiff identifies proper defendants
and seeks to join them. Most of the courts of appeals have ruled that Rule 15(c)(3) 1s not
available because it allows relation back only when there was “a mistake concerning the identity
of the proper party ” A plaintiff who knows that a defendant cannot be identified has not made a
mistake. This interpretation could be changed by adding a few words: “but for a mistake or lack

of information concerning the identity **** . Bul that simple change 15 not so simple: should



Rule 15 protect a plaintift who has not diligently sought to identify the proper defendants before
brining suit? And the questions proliferate. A close look at Rule 15(c)(3) suggests many
problems beyond the one that stirred the issue, and these questions do not yield easy answers.

Other Rule 15 questions have been before the Committee and were set forth in Professor
Cooper’s detailed memorandum appearing with the agenda materials for last year’s October
meeting.

These questions, like Rule 15(c)(3), do not yield easy answers. The Subcommittee has not
determined whether any of the proposed solutions to Rule 15 1ssues have sufficient real-world
experience as to justify the time and effort of drafting a better rule and running the risk that the
result might be a worse rule. With so many other matters before the full Committee - style, e-
discovery, Rule G, etc. -- requiring substantial time and effort by all members of the Committee,
our Subcommuttee did not get our job done; and it 1s doubtful 1f we can do so 1n the near term.

We recommend that Rule 15 be put on the “back burner” until these other matters are behind us.
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FJC Class Action Attorney Survey, Executtve Summary Report to Advisory Commuitee on Civil Rules

Background

In 2001, the Advisory Commuttee on Civil Rules {“the Commuttee”) asked the Federal
Judicial Center to conduct empirical research in an attempt to gain information that
might assist the Commuttee’s examination of whether Federal Rule of Civil Procedure
23 should be amended to provide a different certification standard for classes certified
for settlement rather than for tnial and itigation After researching class action filing
rates,' the Center designed and conducted a survey of attorneys who had represented
clients in recently termmated class action hugation

In both state and federal courts, many class actions have been resolved by certifi-
cation for settlement In class action liigation that 1s characterized by multiple filings
n state and federal forums, such as mass tort cases, the ability to certify cases for
mulbistate or nationwide settlement 1s viewed as important to achieving a broad reso-
lution of the hnigation In 1996, the Commuttee published for public comment a pro-
posed amendment to Rule 23 that would have permitted cerufication of a settlement
class action “even though the requirements of subdivision (b){(3) might not be met for
purposes of trial ”* The Commuttee deferred consideration of the proposed amendment
after the Supreme Court granted certiorari in Amchem Products, Inc v Windsor® and
later 1n Ortrz v Fibreboard Corp* In those cases, the Court held that under Rule 23 a
court could not certify a class for settlement unless the class met all of the Rule 23(a)
criteria and one of the Rule 23(b) criteria, with the exception of trial manageability for

I In September 2002, the Center presented 10 the Commttee the results of a related study, also
requested by the Commuittee, of the effect of the Amchem and Ortiz decisions on the filing of class acnons
m federal courts See Bob Niemic & Tom Willging, Effects of Amchem/Ortiz on the Filing of Federal Class
Actions Report to the Advisory Commuttee on Civil Rules (2002) (available at http //www fjc gov) That
study reported that the rate of filing of class actions in federal court had increased after Amchem and Or-
tiz That study does not—and could not—directly answer the question whether those two decisions have
had an impact on the settlement of class actions in federal court or whether there 1s any relationship be-
tween the Court decisions and attorney—hent decisions on where to file cases For example, those two
cases may have influenced attorneys’ decisions 1n a hmited number of speaific types of cases, also, the
number of federal class action filings mght have increased at a slower rate than state class action filings

2 Proposed Amendments to the Federal Rules of Civil Procedure, 167 FR D 559 (1996), see also 1d
at 563-64 (Proposed Commuttee Note)

3 521 Us 591 (1997) In Amchem, the Supreme Court affirmed a Third Circunt decision that va-
cated the order of the district court cernfying a class of mdinduals with asbestos mjury claims against a
numiber of defendants and approving a Rule 23(b}(3) opt-out settlement The district court had combined
mn one class action claimants with present asbestos 1mjuries and future claimants (absent and unknown)
who had been exposed to an asbestos product but whe had not to date discovered an asbestos-related
ujury The Court held that the district court’s ruling had allowed settlement of a “sprawling” class achon
that failed to provide future clmmants the adequate representation required by Rule 23(a){4)

4 527 US 815 (1999) In Oruiz, the Court reversed a Fifth Circuit decision that had affirmed an
asbesios settlement with sirmlar features to those the Court criicized 1n Amchem The settlement 1n Ortiz,
hawever, focused on a single manufacturer of products containing asbestos and used a mandatory “hm-
ited fund” settlement class certified under Rule 23(b}{1){B)



FJC Class Action Attorey Survey, Executive Summary Report to Advisory Commuttee on Civil Rules

a (b)(3) class The rulings restricted the ability of federal courts to certify settlement
class actions

In Amchem, the Court noted the Commttee’s pending “settlement class” proposal
and stated that, although parts of the Court’s ruling were rooted 1n due process con-
cerns about notice, the holding on certification standards was limited to Rule 23 “as 1t
1s currently framed ”° Since the Supreme Court decisions, the Commuttee has contin-
ued to recewve proposals to amend Rule 23 to relax the certification standard for set-
tlement classes—proposals that emphasize the importance of such class actions to
achieving the broad resolution of repetitive htigation ®* The Commuttee has also con-
tinued to receive advice that the problems of such a rule amendment would ocutweigh
any benefits that facihtating settlements might provide ’

As part of 1ts examination of proposals to amend Rule 23 to provide a separate
settlement class certification standard, the Commttee asked the Center to assist by
providing empirical information, if possible, as to the effect of Amchem and Ortiz on
class achion litigation 1n federal courts The Center, in consultation with the Commut-
tee, designed a survey of attorneys in class actions recently terminated 1n federal
courts Questionnaires were designed to provide data on whether the Supreme Court
decisions restricting certiftcation of settlement classes 1n federal courts under existing
Rule 23 influenced attorneys to file and lingate such actions 1n state courts The sur-
vey also sought information on the extent to which limts on certification of settle-
ment classes affected the number of overlapping or duplicative class actions pending
simultaneously in state and federal courts

This report 1s based on analyses of responses to questionnaires (copies of which
can be found 1n the Questnionnaire Appendix accompanying the full report) returned
by 728 attorneys, 312 (43%) representng plainuffs and 416 (57%) representing de-
fendants 1n 621 class actions (see the Methods Appendix accompanying the full re-
port} These class actions were etther filed 1n federal court or removed to federal court
between 1994 and 2001 and terminated between July 1, 1999, and December 31,
2002 In 107 of the 621 cases, we recerved responses from attorneys for both sides ®
The response rate was 39% of 1,851 attorneys Attorneys were asked to report infor-

5 Amchem, 521U S at619

6 See, e g, Francis McGovern, Settlement of Mass Torts 1n a Federal System, 36 Wake Forest L Rev
871, 878 (2001} (staung that “Amchem and Ortiz have changed the pracucal landscape for the global
resolution of personal injury mass tort inganon by makmg class action settlements more expensive and,
1n certain circumstances, mprobable™ According to Professor McGovern, a change 1n Rule 23 to facili-
tate settlement class actions for all types of cases 15 one way to address the problem Id at 882 (asserting
that “[t]here will be efforts to facilitate class action settlements by relaxing the 23{a) prerequsites and, at
the same tune, strengtheming 23(e) scrutiny”)

7 For discussion ol some of the arguments against global class action settlements and settlement
class rules in the pre-Amchem legal environment, see generally, Symposiem, Mass Tortes Serving Up Just
Desserts, B0 Cornell . Rev 811 {1995)

8 All responses were used for analyses based on attorney reports (Parts 1 and 3) For analyses done
at the case level (Parts 2, 4, and 5), 1f two responses referred to the same case, each response was given a
weight of 0 5
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mation about a specific case in which they had represented a party (the “named
case”) We selected the named cases from the database used for the Center's earlier
report to the Commuttee on class action filing activity

The report 1dennfies factors that attorneys reported—with the benefit of hind-
sight—as related to their decisions about where to file or whether to remove a class
action, and 1t presents data concermng attorney perceptions of the relative importance
of those factors Questions called for numerous attorney judgments about whether
individual factors might have influenced that attorney’s total assessment of differences
between state and federal courts 1n handling class action hitigation

Unless specified as not statistically sigmficant, all differences discussed 1n this re-
port were statistically significant By statistically significant we mean sigmificant at the
05 level or better (1 ¢, the probabihity that the differences occurred by chance 1s at
most 5%)
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Executive Summary

Overall conclusions regarding Amchem and Ortiz factors

The Commuttee’s primary question was whether existing Rule 23, as mterpreted and
apphed 1n the Amchem and Ortiz Iine of cases to restrict class certification for settle-
ment class actions, induced attorneys to file and htigate class actions 1n state rather
than federal court This study supports the following empirical conclusions based on
attorney reports regarding specified cases

neither Amchem and Ortiz nor federal class certification rules were reported to
have directly affected the vast majonity of plaintiff attorneys’ choice of forum,

defendant attorneys reported their perceptions that federal courts’ strict apph-
cation of class certification rules was one factor that affected their decision to
remove cases to federal courts, which would not be likely to aveid any effects
of Amchem and Ortig,

m less than 10% of the cases, Amchem and Ortiz factors may have been related
to attorneys’ choice of forum and to how courts managed class actions,

despite attorneys’ perceptions that federal judges were less receptive than state
Judges to motions to ceruily class actions, federal and state judges were almost
equally hikely to certfy class actions and to cerufy those cases for htigation
and trial or for settlement;

federal and state yudges were equally hkely to approve class settlements,

federal judges were more hikely than state judges to deny class certfication,
while state judges were more likely than federal judges to not rule on certifi-
cation,

the reported size of certified classes tended to be larger 1n state courts, but no
direct link to Amchem and Ortiz was found and we could not directly test
speculation that Amchem and Ortiz may have driven the larger classes 1nto
state court where they could be settled more easily,

the rate at which proposed class actions were reported to have been certified
appears to have declined when compared to a Federal Judicial Center pre-
Amchem and Ortiz study of class actions n four federal districts,

based on the same study, the percentage of certified class actions that were re-
ported to have been certified for settlement appears to have mcreased after
Amchem and Ortiz, and

the percentage of class recoveries reported to have been allocated to attorney
fees appears to have been about the same as n the previous Center study
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Summary of findings

1. Attorney reports of the effects of Amchem and Ortiz on choice
of forum

(a) Plaintiff attorney reports of reasons for filing the named case in federal or
state court

We presented plamtff attorneys a range of questions and statements to find out why
they filed the named case 1n state or federal court Three factors were strongly related
to theiwr decisions about where to file widely shared attorney perceptions that state or
federal judges were predisposed to rule on certain claims 1n line with the interests of
the attorney’s client, attorney reports of the source of law (state or federal) for the
claims, and attorney reports of “state facts,” a composite measure we created, using
the average of the percent of class members who resided in the state and the percent of
claims-related transactions or events that attorneys reported having occurred within
the state *

Attorneys’ decisions regarding where to file were associated with other factors, but
not as strongly as with those above The strongest group of additional factors encom-
passed the substantive law and the discovery rules governing the case Those factors
were also related to attorney perceptions of judicial predisposition Plamnulff attorneys
did not report that either class certification rules 1n general or the Amchem and Ortiz
holdings 1n particular had any direct impact on their choice of a state or federal forum

We also found that the filing of a class action 1n state or federal court was strongly
associated with the location of a competing or overlapping class action

(b) Companison of plantiff and defendant attorney reports of reasons for choosing
to file the named case in, or remove 1t to, federal court

We presented a similar set of statements to defendant attorneys so they could indicate
why they removed the named case, and we compared their responses to those of
plaintff attorneys who also chose a federal forum Defendant attorneys more often
than plaintff attorneys cited their expectatnions that federal courts would apply class
certification rules strictly and that substantive law, discovery rules, and expert evi-
dence rules would favor their side Aside from the importance defendant attorneys
attributed to stringent class certification rules 1n general, Amchem and Ortiz factors
hmiting federal courts’ ability to cerufy a class for settlement did not appear to have
played a role in either side’s decision to select a federal forum In general, a defendant
attorney was far more hikely than a plaintff attorney to refer to the attorney’s personal
preferences or to chent preferences as a basis for a decision to select a federal forum

9 The porton of the “state facts” variable that deals with the location of claims-related transactions
or events depends on the ability of a responding attorney to distinguish between events (such as the pur-
chase of a product) that may have occurred both within the state of filing and 10 a number of other states
For further discussion of the “state facts” vanable see the full text of this repert at infra notes 19-20
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(c) Attorney reports of the effects of Amchem and Ortiz on the named case and in
general

We also posed direct questions to attorneys about any effects Amchem and Ortiz may
have had on their decisions about where to file or hitigate the named cases and on class
action htigaton n general, including case management Attorneys’ responses suggest
that, at most, the two decisions may have had a relatonship to the attorneys’ choice of
forum and to case management in a small percentage of the named cases Overall, as
discussed 1n Parts 1(a) and (b), attorneys’ statements as to why they filed cases in state
or federal courts did not independently generate a conclusion that the Amchem and
Ortiz decisions played an mmportant role Viewed mn the aggregate—that 1s, in the
context of the many factors that might have been associated with choice of lo-
rum—attorneys reported perceptions that Amchem and Ortiz factors had an impact on
a small proportion of cases

Nonetheless, attorney responses to the direct Amchem and Ortiz questions provide
some support for the conclusion that the cases have had some relationship with class
action certification and settlement Our findings n that regard appear to be limited to
a small proportion of the cases covered in the survey, less than 10% of which gener-
ated reports of some hink with the two decisions

Attorneys’ opimons about the impact of Amchem and Ortiz indicate that they ex-
pected the two cases to have had more of an mmpact than their collective reports show
they had n the named cases Forty-three percent (43%) said that Amchem and Ortiz
had made 1t more difficult 1n general to certify, settle, and/or maintain class actions in
federal and state courts, another 5% thought the two cases had such an mmpact, but
only m mass tort cases

(d) Plawntiff and defendant attorney reports about any relationship between chent
characteristics and filing and removal decisions

We also asked plamnuiff and defendant attorneys about charactenstics that might have
described their clients (such as place of residence, type of business, gender, race, and
ethnicity) and whether, at the time of filing or removing an action, they perceived any
htigation advantage or disadvantage ansing out of any of those charactenistics None
of the differences appeared to be related to choice of a federal or state forum We
found few mmportant differences m reports of advantages or disadvantages based on
party characteristics The majonty of attorneys reported that they perceived no ad-
vantage or disadvantage 1n most of thewr chents’ characteristics

Comparing perceptions of plamnnff attorneys who filed 1n state courts with those
who hled 1n federal courts, the only salient client charactenstics were connected to the
defendant’s type of business and the proposed class representative’s local residence
and reputation The class representative’s local residence appeared to be the factor
with the strongest association with a plamnff’s decision to file a class action 1n a state
court

Companng perceptions of plantff attorneys with those of defendant attorneys
(regardless of the choice of forum), the only chent charactenstic that elicited a major-
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1ty response was that plainuff attorneys tended to see the proposed class representa-
tive’s local residence as an advantage Other client charactenstics (e g, defendant's
corporate status or type of business) produced different responses from plainulf and
defendant attorneys

2. Competing or overlapping class actions filed in other courts

A clear majority of attorneys reported the existence of other lawswits dealing with the
same subject matter as the named case 1n other state or federal courts Those attorneys
also indicated that about three-fourths of the other lawsuits were resolved 1n the same
manner as the named case Among the remaining cases, we found that when the
named case was dismissed on the ments, voluntanly dismissed, or terminated by
summary judgment (and not resolved as a class action), the related cases were more
likely to have had a different outcome Those data suggest that rulings on the ments of
indvidual claims did not prevent further lingation mn other courts m related cases

3. Plaintfl and defendant attorney perceptions of state and federal
judges’ predispositions toward plaintiff and defendant interests

(a) Attorney perceptions of judicial predispositions

Attorneys on both sides of the lingation reported their expectations about juchcial
prechspositions at the time they filed or removed the named case Those impressions
were often related to lawyers’ judgments about the favorability of that court’s rules and
the substanuve law applicable to their chients’ claims and defenses, and to attorneys’
mmpressions of judicial receptivaty to claims like those of the chents

About half of the plamuff attorneys who filed cases 1n state courts expressed an
impression that state judges were more likely than federal judges to rule in favor of
interests like those of their clients About one n four plamtff attorneys who filed 1n
federal court, though, expressed an expectatton that federal judges were more likely
than state judges to rule 1n favor of their clients’ mterests, and about 40% of plainuff
attorneys filing in federal court reported that they perceived no difference between
state and federal yudges n that regard

Three out of four defendant attorneys who removed cases to federal courts re-
ported the impression that federal judges were more hikely than state judges to rule in
favor of mterests ke those of their chents About 20% of attorneys perceived no dif-
ference between the two sets of judges

(b) Substantive law, procedural rules, and judicial receptivity as sources of
percewved judicial predispositions

Plaintiff attorneys were more likely to percewe judicial predispositions 1n favor of
their clients’ interests when they also reported that state substantive law and state dis-
covery, evidence, and class action certification rules favored their clients’ interests
Those plaintff attorneys were also more likely than other plaintiff attorneys to report



FJC Class Action Attorney Survey, Executtve Summary Report to Advisory Comnuttee on Crvil Rules

that state court judges were more receptive than federal judges to monons to certify a
class and more receptive to their chents’ claims on the merits

In reporung their impressions of judicial predispositions, defendant attorneys pre-
sented almost, but not exactly, a mirror image of plamuff attorneys Defendant attor-
neys who removed cases to federal courts were more likely to percewve federal predis-
positions 1n favor of their clients' interests when they also reported that federal dis-
covery, expert evidence, and general evidentiary rules favored their clients’ mterests
Those defendant attorneys were also more likely than other defendant attorneys to
report that federal judges were less receptive than state judges to motions to certify a
class and more receptive to their chents’ positions on the merits Defendant attorneys
who perceived federal judicial predispositions, however, were no more likely than
other defendant attorneys to report that federal substantive law was favorable to their
chients’ interests

In the next two sections we explore how those perceptions 1 individual named
cases matched up with the aggregate of judicial ruhngs, procedural outcomes, and
monetary recoveries and settlements 1n two groups of named cases first, those re-
moved from federal courts and, i the final section, all of the named cases

4. Comparison of rulings by state and federal courts in removed
cases

In Part 1(a) we reported that attorney perceptions of judicial predispositions toward
interests like those of the attorneys’ clients represented one of the strongest factors
affecting choice of forum Do these attorney perceptions about judicial prechspositions
have any basis 1n the reality of judicial rulings 1n the named cases viewed as a whole?

We found little relationship between the attorneys’ perceptions and federal and
state Judicial ruhings in the named cases Federal district judges remanded to state
court almost half of the cases that defendants removed to federal court, providing an
opportuiuty to compare rulings 1n the two sets of courts ** We found federal and state
Judges about equally hkely to certufy cases as class actions {(which happened m 22% of
the remanded cases and 20% of the cases retained 1n federal courts) Moreover, federal
and state Judges were about equally likely to certify classes for tnal and ligation or
for settlement Half of the certifications 1n each set of courts were for trial and litiga-
tion and half were for settlement

In the attorney reports about the named cases, federal judges were more likely
than state judges to 1ssue rulings denying class certification, while state Judges were
more ltkely than federal yudges to take no action regarding class certification Neither
the action or maction of courts regarding class certification was associated with
whether a case produced a monetary recovery or settlement A ruling denying class

10 Note that our comparison of the two sets of cases proceeds on the assumption {untestable in the
context of this survey) that district judges' decisions to remand were based on the presence or absence of
federal subject-matter junsdiction and were not affected one way or the other by the cernfiability of the
case as a class action or hy the underlying menits of the claims presented
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certification usually was accompanied by exphcit resolution of the individual claims of
the proposed class representatives, whether the resolution was by settlement, sum-
mary judgment, or trial The absence of a ruling on class certificaion was more often
accompamed by voluntary disnssal of the claims

In the named cases, we found no statistically significant dhfferences in rulings on
dispositive procedural motions 1n cases remanded to state courts and 1n cases retained
in the federal courts In certified class actions, state and federal courts were equally
likely to approve a classwide settlement In one or two nstances 1n federal or state
court the settlement had been revised before court approval, no class settlement was
rejected in total

We also found, in removed cases, a relationship (again, not necessarily a causal
relationship) between attorneys’ perceptions of judicial precispositions and whether
the parties’ class settlements included a money recovery—and, 1f so, how much At-
torney fees also varied in the same direction as the predisposition perceived by attor-
neys, that 1s, fees were higher when plamuffs perceived a predisposition mn their favor
than when they did not perceive such a predisposition

Despite the similarities 1n rulings, monetary recoveries—almost always n the form
of settlements fashioned by the parties—differed 1n the two court systems In removed
cases that were remanded to state courts, the amount of classwide monetary recoveries
and settlements was substantially larger than monetary recoveries and settlements 1n
cases retamned 1n federal court The median recovery 1n state court was $850,000 and
n federal court was $300,000 Those differences, however, appeared to be a product
of the larger s1ize of classes resolved 1n state courts (typically, 5,000 class members
compared to 1,000 in federal courts) The typical recovery per class member turned
out to be higher 1n federal court $517 mn federal court compared to $350 n cases re-
manded to state courts

We also found a relationship between class size and attorney perception of predis-
positions Attorneys were somewhat more likely to perceive federal court predisposi-
tions to favor clhient interests 1n cases with a smaller class size and to perceive favor-
able state court predispositions toward such interests m cases with a larger class size
These differences seem marginal, however, and apphcable to a small number of cases

5. Procedural outcomes and monetary recoveries and settlements
in named cases (removed and not removed)

Looking at the total sarple of all closed cases (including cases filed as onginal federal
class actions, not just the removed cases discussed 1n Part 4}, we found that in the
majorty of cases (57%) the court took no action on class certification Courts certified
24% of the cases as class actions and denied certification 1n 19% of them Of the cern-
hed cases, 58% were certified for setilement and 42% were certified for tnal or huga-
tion

The Center's 1996 research for the Committee, focusing on class actions termi-
nated 1n 1992-1994 1n four federal district courts, and based on examination of court
files, not attorney recollections, reported a class certification rate of 37% The percent-
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age of those cases certified for settlement was 39% While the study methods were
different, comparing data from the current study and the 1992-1994 study indicates
that the rate of class certification as a whole most hkely has not mncreased and appears
to have dechned (from 37% to 24%) 1n the period after Amchem and Ortiz These two
studies also 1ndicate that the percentage of class actions certified for settlement ap-
pears to have increased (from 39% to 58%)

In the study at hand, 1n both state and federal courts, certified class actions gener-
ally terminated with settlements and monetary recoveries Almost all certified class
actions settled In contrast, most cases that were never certified terminated by dis-
mussal, summary judgment, voluntary dismissal, or settlement of class representatives'
claims

In state and federal courts combined, about one 1in four of the named cases n-
cluded a monetary recovery or settlement for the class The typical (1 e , median) re-
covery was $800,000 Twenty-five percent of the recoveries and settlements exceeded
$5 2 millien, and 25% were $50,000 or less

Various commentators and judges have criticized the use of coupons—especially
nontransferable coupons without any market value—to settle class actions In the
study, 29 of 315 cases (9%) with a recovery included some type of coupon 1n the re-
covery, 3 of those cases (1%) involved nontransferable coupons

Attorney fees typically were about 29% of the class recovery, which was about the
same percentage as 1n the prior FJC study of class actions Twenty-five percent of the
cases mvolved fees of 36% or more, which was also similar to what we found prew:-
ously

10
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Sealed Settlement Agreements
in Federal District Court

Tim Reagan, Shannon Wheatman, Marie Leary, Natacha Blain,
Steve Gensler, George Cort, Dean Miletich!

Federal Judicial Center

The Judicial Conference’s Advisory Committee on Civil Rules asked
the Federal Judicial Center to conduct research on sealed settlement
agreements filed in federal district court. Although the practice of confiden-
tial settlement agreements is common, the question is how often and un-
der what circumstances are such agreements filed under seal?

Many civil cases settle before trial and defendants commonly seek
confidentiality agreements concerning the terms of settlement. Usually
such agreements are not filed. A high proportion of civil cases settle,” but a
sealed settlement agreement is filed in less than one half of one percent of
civil cases. In 97% of these cases, the complaint is not sealed.

The Law of Sealing

“It is clear that the courts of this country recognize a general right to
inspect and copy public records and documents, including judicial records
and documents.” Nixon v. Warner Communications Inc., 435 U.5. 589 (1978)
(footnote omitted). “It is uncontested, however, that the right to inspect
and copy judicial records is not absolute. Every court has supervisory
power over its own records and files, and access has been denied where
court files might have become a vehicle for improper purposes.” Id. at 598.

Accountability is a principal reason for public access. Joy v. North, 692
E.2d 880, 893 (2d Cir. 1982) (“An adjudication is a formal act of govern-
ment, the basis of which should, absent exceptional circumstances, be sub-

' We are grateful to our colleagues Pat Lombard, Angela Levy, David Guth, Donna
Pitts-Taylor, Vashty Gobinpersad, and Estelita Huidobro for their assistance with this
project We are grateful to Russell Wheeler, im Eaglin, Syl Sobel, Tom Willging, Molly
Treadway Johnson, and Ken Withers for advice on this report. We are especially grateful
to the clerks of court, other court staff, and archive personnel who provided us with in-
formation and helped us acquire access to court files.

2 An analysis of disposthon codes for avil terminahons from 1997 through 2001
showed 22% were dismssed as settled and 2% were termunated on consent judgment
Another 10% were voluntary dismissals, and some of these probably were settled An
additional 20% are coded as “other” dismissals.
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ject to public scrutiny.”); fessup v. Luther, 277 F.3d 926, 928 (7th Cir. 2002}
(“the public cannot monitor judicial performance adequately if the records
of judicial proceedings are secret”); id. at 929 (“The public has an interest
in knowing what terms of settlement a federal judge would approve and
perhaps therefore nudge the parties to agree to.”); Union Ol Co. of Califor-
ma v. Leavell, 220 F.3d 562 (7th Cir. 2000) (“The political branches of gov-
ernment claim legitimacy by election, judges by reason. Any step that
withdraws an element of the judicial process from public view makes the
ensuing decision look more like fiat, which requires compelling justifica-
tion.”).

Courts of appeals have determined that the common law presumption
of access applies to documents filed with the court, although it does not
apply to documents exchanged in discovery, Federal Trade Commission v.
Standard Fmancial Management Corp., 830 F.2d 404, 408 (1st Cir. 1987);
Untted States v. Amodeo, 71 F.3d 1044, 1050 (2d Cir. 1995), or to settlement
agreements not filed, Pansy v. Borough of Stroudsburg, 23 F.3d 772, 781-83
(3d Cir. 1994). Also, the presumption of public access is stronger for
documents filed in conjunction with substantive action by the court than
for documents filed as part of discovery disputes. Anderson v. Cyrovac Inc.,
805 F.2d 1, 11 (1st Cir. 1986); Leucadia Inc. v. Applied Extrusion Technologies
Inc., 998 F.2d 157, 165 (3d Cir. 1993); Foltz v. State Farm Mutual Automobile
Insurance Co., 331 F.3d 1122, 1135-36 (9th Cir. 2003); Chicago Tribute Co. v.
Bridgestonelfirestone Inc., 263 F.3d 1304, 1312 (11th Cir. 2001).

Some cases have stated explicitly that if a settlement agreement is filed
with the court for the court’s approval or interpretation, then denying the
public access to the agreement requires special circumstances. Bank of
America National Trust & Savings Association, 800 F.2d 339, 345 (3d Cir.
1986) (“Once a settlement is filed in the district court, it becomes a judicial
record, and subject to the access accorded such records.”); Herrnreiter v.
Chicago Housing Authority, 281 F.3d 634 (7th Cir. 2002) (“[Defendant’s] de-
sire to keep the amount of its payment quiet (perhaps to avoid looking
like an easy mark, and thus drawing more suits) is not nearly on a par
with national security and trade secret information. Now that the agree-
ment itself has become a subject of litigation, it must be opened to the
public just like other information ( such as wages paid to an employee, or
the price for an architect’s services) that becomes the subject of litiga-
tion.”); Brown v. Advantage Engineering Inc., 960 F.2d 1013, 1016 (11th Cir.
1992) (“It is immaterial whether the sealing of the record is an integral part
of a negotiated settlement between the parties, even if the settlement
comes with the court’s active encouragement. Once a matter is brought
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before a court for resolution, it is no longer solely the parties” case, but
also the public’s case. Absent a showing of extraordinary circumstances
..., the court file must remain accessible to the public.”).

Many appellate opinions have stressed the importance of the court’s
stating specific reasons for sealing a filed document. In re Cendant Corp.,
260 F.3d 183, 194 (3d Cir. 2001) (“Broad allegations of harm, bereft of spe-
cific examples or articulated reasoning, are insufficient.”); Stone v. Univer-
sity of Maryland Medical System Corp., 855 F.2d 178, 182 (4th Cir. 1988) (“the
district court must provide a clear statement, supported by specific find-
ings, of its reasons for sealing any records or documents, as well as its rea-
sons for rejecting measures less drastic than sealing them”);, Hagestad v.
Tragesser, 49 F.3d 1430, 1435 (9th Cir. 1995) (“because the district court
failed to articulate any reason in support of its sealing order, meaningful
appellate review is impossible”).

Only two federal district courts have local rules pertaining specifically
to sealed settlement agreements. The District of South Carolina proscribes
them, D.S.C. L.R. 5.03(C), and the Eastern District of Michigan limits how
long they may remain sealed, ED. Mich. L.R. 5.4. Forty-nine districts
(52%) have local rules pertaining to sealed documents generally. Fourteen
districts (15%) have rules covering only administrative mechanics (e.g.,
how sealed documents are marked),® 32 districts (34%) have rules cover-
ing how long a document may remain sealed (after which it is returned to
the parties, destroyed, or unsealed),* and 12 districts (13%) have good
cause rules.® These rules are compiled in Appendix B.

3 California Central, Califormia Eastern, Colorado, Delaware, District of Columina,
Georgla Southern, Indiana Southern, Montana, New Hampshire, New York Northern,
Oklahoma Western, Rhode Island, Vermont, Wisconsin Eastern

+ Arizona, Califorrua Northern, Califorrua Southern, Connecticut, Florida Southern,
Idaho, Ilinois Northern, Iowa Northern and Southern, Kansas, Maryland, Michigan
Eastern, Michigan Western, Minnesota, Mississippi Northern and Southern, Missour:
Eastern, New York Eastern, North Carolina Eastern, North Carolina Middle, North Caro-
lina Western, North Dakota, Ohio Northern, Ohio Southemn, Oregon, Pennsylvarua Mid-
dle, Tennessee Eastern, Texas Eastern, Texas Northern, Utah, Virginia Western, Washing-
ton Western.

5 Califorma Northern, Illinois Northern, Maryland, Michigan Western, Mississipp1
Northern and Southern, Missoun Eastern, New York Western, Oklahoma Northern,
Tennessee Eastern, Utah, Washington Western Note that the good cause rule for the
Western District of New York 1s new (May 1, 2003).
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Figure 1
Rate of Sealed Settlement Agreements in Civil Cases
Darker Bars are Districts With Local Rules

(With Number of Terminated Cases 2001-2002)
Requiring Good Cause to Seal Court Records
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Findings

We examined 288,846 civil cases that were filed in a sample of 52 dis-
tricts. We found 1,272 cases with sealed settlement agreements (0.44%).
That is one in approximately 227 cases.

The sealed settlement rate for individual districts ranges from consid-
erably less than the national rate to considerably more than that rate. Fig-
ure 1 shows sealed settlement rates for individual districts. Three of the
districts we studied (6%) had no sealed settlement agreements among
cases terminated in 2001 and 2002 — Indiana Northern, Iowa Southern, and
South Dakota. Three districts (6%) had sealed settlement rates more than
twice the national rate — Pennsylvania Eastern (0.94%), Hawaii (2.2%), and
Puerto Rico (3.3%).%

We studied all 11 districts whose local rules require good cause to seal
a document. The rate of sealed settlement agreements in those districts
was 0.37%. The rate of sealed settlement agreements in the other districts
was somewhat higher - 0.45% — but the difference was not statistically
significant.”

Sealed settlement agreements appear in cases of many different types.
Table 1 shows nature of suit frequencies. More than half of the cases with
sealed settlement agreements are either personal injury cases (30%) or
employment cases (26%). Another fifth are either civil rights cases (10%)
or contract cases (11%). Intellectual property cases account for 11% of civil
cases with sealed settlement agreements, but the rate of sealed settlement
agreements in such cases is relatively high (1.54%). Cases identified as Fair
Labor Standards Act cases have an even higher rate of sealed settlement
agreements (2.58%), almost six times the overall average. Because the
court must approve settlement agreements in such cases, they are fre-
quently filed. They often are filed under seal to preserve confidentiality.

Sealed settlement agreements appear to be filed typically to facilitate
their enforcement. If they are filed with the court, the same judge who

8 The hugh rate for Pennsylvarua Eastern 15 due largely to a single multidistrict hihga-
tion case in that district, 79% of the cases with sealed settlement agreements that we
found n that district were in this multidistrict htigation, The sealed settlement agreement
rate in Hawauii 1s relatively frequent in part because the sealing of the record of successful
settlement conferences 1s relatively high there; approximately two-thirds of the cases we
identified as containing sealed settiement agreements in that district were so 1dentified
for this reason The high rate of sealed settlement agreements in Puerto Rico appears to
reflect a relatively more common practice of filing and sealing such agreements in that
district

"p=063
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heard the case can enforce the agreement without a new action being filed,
and the court can enforce the agreement with contempt powers. Often the
agreement is filed so that the court can approve it. Among cases with
sealed settlement agreements, approximately one-quarter (22%) were ac-
tions typically requiring court approval of settlement agreements - 13%
were cases involving minors or other persons requiring special protection,
7% were actions under the Fair Labor Standards Act, and 6% were class
actions.®

Table 1. Types of Cases With Sealed Settlement Agreements

Proportion
Among

CasesS:;’llél[; Sealed

Number  gettlement Settlement

Nature of Suit of Cases  Agreements Rate
Personal Injury 378 30% 0.82%
Personal Property 28 2% 0.64%
Real Property 7 1% 0.07%
ERISA 26 2% 0.20%
Fair Labor Standards Act 88 7% 2.58%
Other Employment/Labor 223 18% 0.75%
Other Civil Rights 125 10% 0.55%
RICO 9 1% 1.06%
Securities 11 1% 0.76%
Antitrust 10 1% 0.59%
Trademark 48 4% 1.19%
Patent 62 5% 2.17%
Copyright 29 2% 1.25%
Contract 145 11% 0.33%
Other 83 7% 0.08%
Total 1,272 100% 0.44%

Sometimes the settlement agreement is not filed until one party be-
lieves it has been breached, and then it is filed as a sealed exhibit to a mo-

# The three individual percentages add up to more than the overall percentage, because
some cases had more than one reason for court approval of settlements A few cases with
Fair Labor Standards Act claims had other nature of suit codes.
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tion to enforce it. In approximately 11% of the cases with sealed settlement
agreements, this was how the agreement came to be filed. In a few addi-
tional cases, there was a motion to enforce after the agreement was filed.

Occasionally the settlement agreement 1s not a sealed document filed
with the court but a part of a sealed or partially sealed proceeding or tran-
script. This is true for 13% of the cases we found with sealed settlement
agreements,

In 97% of the cases with sealed settlement agreements the complamn! is
not sealed. Almost the only time we encountered a sealed complaint was in
cases where the entire record was sealed. (Sometimes the docket sheet was
sealed;? sometimes although the case file was sealed, the docket sheet was

? We encountered 23 cases with sealed docket sheets: Cahaba Pressure-Treated Forest
Products v OM Group (AL-N 7:97-cv-01917 filed 07/25/1997) (fraud action dismissed as
settled), Thomasson Lumber Co. v. Cahaba Pressure-Treated Forest Products (AL-N 7 98-cv-
00043 filed 01/08/1998) (contract acthion dismissed as settled), Pennsylvana Natwnal Mu-
tual Casualty Insurance Co. v. Cahaba Pressure-Treated Forest Products (AL-N 2-98-cv-01261
filed 05/19/1998) (insurance action dismissed as settled), Sealed Plamniiff v Sealed Defendant
{CA-N 4.00-cv-02945 filed 08/14/2000) (Statutory action dismissed as settled), Sealed Plun-
tiff v. Sealed Defendant (CA-N 3:01-cv-01156 filed 03/21/2001) (statutory action dismuissed
as settled), Sealed Plantiff v Sealed Defendant (CA-N 3.01-cv-02928 filed 07/27/2001) (con-
tract action dismussed as settled), Nick Chorak Mowtng v United States (DC 1-99-cv-00587
filed 03/08/1999) (contract action dismissed as settled), Enge! v. Equifax Inc (DC 1:01-cv-
00882 filed 04/17/2001} (statutory action dismussed as settled), United States v Board of Re-
gents (FL-N 4.93-cv-40226 filed 06/25/1993) (statutory achon dismissed as settled), Sealed
Plamtiff v, Sealed Defendant (FL-S 0.01-cv-01845 filed 05/04/2001) (commerce action re-
solved by consent judgment), Casimiro v Allstate (HI 1:99-cv-00527 filed 07/22/1999) (in-
surance action disnussed as settled), Kessler v. American Postal (MD 8.98-cv-03547 filed
10/21/1998) (statutory achion dismussed as settled), Untted States v Frederick Memoral (MD
1.01-cv-02923 filed 10/02/2001) (statutory action dismussed as settled), Compag Computer
Corp. v SGII Inc (MI-W 1:02-cv-00028 filed 01/16/2002) (trademark action dismissed as
settled), Sealed Plaintiff v Sealed Defendant (MN 0:98-cv-02428 filed 11/10/1998) (fraud ac-
tion dismissed as settled), Sealed Plamtiff v Sealed Defendant (MN 0:99-cv-00292 filed
02/18/1999) (fraud achon dismussed as settled), Sealed Plantiff v Sealed Defendant (MN
0 02-cv-00369 filed 02/12/2002) (fraud action dismussed as settled), Sealed Plamtiff v. Sealed
Defendant (MN 0 02-cv-04270 filed 11/07/2002) (contract action dismussed as settled),
Sealed Plamntiff v. Sealed Defendant (MS-5 195-cv-00161 filed 03/23/1995) (statutory action
disrmussed as settled), Compass Marme v Lambert Fenchurch (MS-S 1:99-cv-00252 filed
04/05/1999) (fraud action distnuissed as settled), Arviso v. Mission Manor Health (NM 6 02-
cv-01072 filed 08/27/2002) (statutory action dismissed as settled), United States v Genesee
Valley Card (NY-W 6 97-cv-06502 filed 11/12/1997) (statutory action dismussed as settled),
Umited States v. 2986 Tallman Road (NY-W 6 01-cv-06155 filed 03/23/2001) (drug-related
seizure of property case resolved by consent judgment).
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not.%) In one additional case, all documents in the case file were sealed,
including the complaint and the settlement conference report, except for
the agreed judgment, which specified the terms of settlement.”

We did not evaluate whether the sealing of documents complied with
circuit law and local rules, but we did observe that the public record al-
most never included specific findings justifying sealing.

Some of the cases with sealed settlement agreements are likely to be of
greater public interest than others. Table 2 lists some types of cases that
might be of special public interest and states what proportion of sealed
settlements in our study are in cases of each type. Approximately two-
fifths of the cases have at least one of the features in Table 2 that might
make them of special public interest.

Appendix C contains case descriptions showing what the public re-
cord reveals about each case. Because the complaints are almost never
sealed, the public record almost always identifies the defendants and re-
veals what the defendants are alleged to have done.

i We encountered 15 cases with sealed case files but unsealed docket sheets. a product
liability action brought by a minor, Farr v Newell Rubbermard Inc (AL-N 5.00-cv-00997
filed 04/18/2000), an employment action agamst the University of Michigan where pri-
vate medical information was an 1ssue, Baker v Bollinger (MI-E 4-00-cv-40239 filed
06/26/2000); a civil rights action by a munor against a county, M K. v Pmnacle Programs
Inc (MN (:98-cv-02440 filed 11/13/1998), a wrongful death achion against a aty and a rail-
road, Schlicht v Dakota Mmnesota & Eastern RR. Corp. (MN 098-cv-02059 filed
12/28/1999), a job discrimination action brought on behalf of chuldren, Rowe v. Boys and
Girls Club of America (MN 0 01-cv-202269 filed 12/10/2001); two consolidated foreclosure
achions pertaining to gambling boat mortgages, Credit Suisse First Boston Mortgage Caprtal
LLC v Dorts (MS-N 4.99-cv-00283 filed 11/22/1999), consolidated with Credit Sussse First
Boston Mortgage Capital Inc. v. Bayou Caddy’s Jubilee Casine (MS-N 4:99-cv-00284 filed
11/22/1999); a qui tam action under the False Claims Act agawnst a hospatal, United States
ex rel. Padda v Jefferson Memorial Hospital (MO-E 4:00-cv-00177 filed 02/03/2000), a RICO
case by one unnamed plaintiff against three unnamed defendants, Sealed Plamntiff v Sealed
Defendant (NY-E 9:00-cv-04693 filed 08/11/2000), another product hability case with a mi-
nor plaintiff, Keyes v Deere & Co (PA-E 2 98-cv-00602 filed 02/06/1998), an insurance case
involving a workers’ compensation claim, Slater v Liberty Mutual Insurance Co (PA-E
298-cv-01711 filed 03/31/1998), a copynight case, Valitek Inc. v. Hewlett-Packard Co. (PA-E
2:99-cv-03024 filed 06/15/1999); an insurance case against a church, Jesus Christ of the Apos-
tohic Farth (PA-E 2:00-cv-03320 filed 06/29/2000), a patent case, Graham Packaging Co v.
Mooney (PA-M 1:00-cv-02027 filed 11/20/2000), and a third product liability case with a
minor plaintiff, Angelo v. General Motors Corp (PA-W 2.00-cv-00871 filed 05/04/2000).

" This was a civil nghts action for failure to prevent disclosure of plamtiff's medical
condition, Doe v City of Tulsa (OK-N 4:00-cv-00896 filed 10/18/2000). We counted this as a
case with a sealed settlement agreement, because although the agreed judgment was not
sealed, other documents containing terms of settlement were sealed.
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Table 2. Types of Cases That Might Be Of
Special Public Interest

Type of Case Cases

Environmental 10 (1%)

Product Liability (includes cases
with other Nature of Suit codes)!?

Professional Malpractice 40  (3%)
Public Party Defendant 153 (12%})

Very Serious Injury (death or
serious permanent disability)

Sexual Abuse 31 (2%)
Any Reason 504 (40%)

258 (20%)

334 (26%)

We had access to important terms of settlement in 18% of the cases
with sealed settlement agreements. Occasionally this was because we had
access to sealed documents. Sometimes sealed documents became un-
sealed. Sometimes documents that are not sealed disclose some or all
terms of the settlement agreement. Analysis of information available in
this way confirms that settlement agreements, sealed or otherwise, gener-
ally contain four essential elements: (1) a denial of liability, (2) a release of
liability, (3) the amount of settlement, and (4) a requirement of confidenti-
ality. In unfair competition cases, especially cases involving patents, the
terms of settlement typically bind the parties to certain actions in addition
to or instead of the payment of a settlement amount. In general, however,
the only thing kept secret by the sealing of a settlement agreement is the
amount of settlement.

Conclusion

Sealed settlement agreements are rare in federal court. They occur in
less than one-half of one percent of civil cases. In 97% of these cases, the
complaint is not sealed, so the public has access to information about the
alleged wrongdoers and wrongdoings. Although the public record seldom
contains specific findings justifying the sealing of settlement agreements,

"> More than half of these cases arise from a 1998 airplane crash near Peggy’s Cove,
Nova Scota (144 cases m the Eastern District of Pennsylvania), the 1996 crash of TWA
flight 800 taking off from Kennedy airport also accounted for a substantial frachon of
these cases (31 cases in the Southern District of New York)
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generally the only thing kept secret by the sealing is the amount of settle-
ment.

10
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Appendix A
Method

Districts

We looked for sealed settlement agreements in the 11 districts with lo-
cal rules requiring good cause to seal a document and a 50% random
sample of the other districts.'

We originally designed our method so that we might include all dis-
tricts in the study, but we have studied the districts in a modified random
order, so that if we concluded the research without studying all districts,
we would have studied a random sample. Because state court practices
influence federal practice, we decided to study districts in the same state
together, and we decided the same researcher should study them. So we
listed the states (plus the District of Columbia, Guam, Puerto Rico, and the
Virgin Islands) in random order and began studying the districts in that
order.™

We modified random selection in the following ways. We began our
research with districts in North Carolina, which is home to the subcom-
mittee’s chair (the Honorable Brent McKnight, formerly magistrate judge
for the Western District of North Carolina and now district judge there),
so that his additional knowledge about cases in his district would serve as
a check on our work. We also put at the top of the list states with districts
having local rules specifically concerning sealed settlement agreements.
The Eastern District of Michigan has a rule calling for the unsealing of set-
tlement agreements after two years. E.D. Mich. L.R. 6.4. The District of
South Carolina has a new rule proscribing the sealing of settlement
agreements. D.5.C. L.R. 5.03(C). We also put Florida at the top of the list,
because of the state’s groundbreaking Sunshine in Litigation law, Fla. Stat.
§ 69.081.

We decided the first 47 districts in the list would provide a sample of
sufficient size, taking into account an estimate that it would take ap-
proximately a year and a half to study that many districts. We determined
that our time frame would permit us to supplement the random sample
with the five otherwise unselected districts with local rules requiring good
cause to seal a document. That way our study would include all 11 dis-

" The Western District of New York adopted a good cause rule after the cases in this
study were terminated

'* The Northern Manana Islands 1s not included, because its docket sheets are not
available electronucally.
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tricts with good cause rules,'> permitting a rough comparison between
those districts and a sample of other districts, especially with respect to
sealed settlement rates.!6

To test whether results from our modified random sample are likely
to be different from an unmodified random sample, we computed the
overall rate of sealed settlement agreements using a procedure somewhat
different from just comparing the number of sealed settlements we found
to the number of cases we examined. There are nine districts that were se-
lected first, before we starting selecting districts at random — districts in
Florida, Michigan, North Carolina, and South Carolina. We computed an
average by weighting each of these districts as 1. There are 85 other dis-
tricts Not considering the five districts that were selected only because
they have good cause rules (California Northern, Illinois Northern, Mary-
land, Oklahoma Northern, and Utah), we selected 38 at random. So we
weighted these districts 85/38 = 2.24 in computing an average. Using this
weighting scheme, we computed a sealed settlement rate of 0.46%, which
is almost identical to the unweighted rate of 0.44%. For this reason, we de-
cided to analyze our data as if our sample were truly random.

Termination Cohort

We decided to look at cases terminated over a two-year period — cal-
endar years 2001 and 2002. Because we include all calendar months, there
are unlikely to be any hidden seasonal biases. Looking at two years of
terminations ensures that our data will not be based only on an idiosyn-
cratic year.

Finding Sealed Settlement Agreements

Our search for sealed settlement agreements was a process of step-by-
step elimination — upon closer and closer review — of cases that do not
have sealed settlement agreements.

¥ California Northern, N.D. Cal. Crv L.R. 79-5, [llmeis Northern, ND 1ll. LR 262;
Maryland, D. Md L.R. 105.11, Michugan Western, W D, Mich. L. Civ. R. 10.6, Mississippi
Northern and Southern, N. & § D. Miss LR 83.6, Missounn Eastern, E.D Mo LR. 83-
13.05(A), Oklahoma Northern, N.D Okla L.R. 79.1(D), Tennessee Eastern, ED Tenn.
L.R. 26 2, Utah, D. Utah L Civ. R. 5-2, and Washington Western, W D. Wash. L, Civ. R 5
The Western District of New York adopted a good cause rule after the cases in this study
were terminated, see W.D.N.Y. LR 5 4(a) (adopted May 1, 2003).

16 Three of these additional districts — Califormia Northern, Illinois Northern, and Okla-
homa Northern — are in multidistrict states We did not study the other districts in those
states.

A-2
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We rejected the idea of looking only at cases with disposition codes of
“settled” or “consent judgment” in data reported to the Administrative
Office - that would have eliminated 37% of the cases we ultimately
found.”” Even if we also looked at cases with disposition codes of “volun-
tary dismissal” and “other dismissal,” we would have eliminated 20% of
the cases we ultimately found.®

We attempted to download all 288,846 docket sheets for cases termi-
nated in 2001 or 2002 in the study districts. We found 138 of the docket
sheets (0.05%) to be sealed. We searched each unsealed docket sheet for
the word “seal.”” This search found “seal,” “sealed,” “unseal,” etc., in-
cluding “Seal,” “Seale,” etc. in a party name. Docket entries (and headers)
with the word “seal” in them were extracted and assembled into a text
file. If a docket sheet had the word “seal” in it, then we also searched for
the word “settle” (which found “settle,” “settled,” “settlement,” etc.), ex-
tracted docket entries with the word “settle” in them, and assembled them
into the same text file as the docket entries with the word “seal” in them.
Naturally, some docket entries had both the word “seal” and the word
“settle” in them. In this way we examined docket entries from 15,026
cases.

We considered, but rejected, looking only at cases where a docket en-
try with the word “seal” had a date within two weeks, for example, of ei-
ther the termination date or a docket entry with the word “settle.” Had we
done this, we would have missed 8% of the cases we ultimately found.?

If “seal” and “settle” docket entries from the same case suggested that
the case might or did have a sealed settlement agreement, then we read
the entire docket sheet for that case. Sometimes, for example, a docket en-
try merely says “sealed document,” and review of other docket entries is
necessary to determine what the sealed document might be.2!

17 60% of the cases we found were coded 13 = “dismissed. settled” and 4% were coded
5= “judgment on consent.”

1% 8% of the cases we found were coded 12 = “dismussed: voluntarily” and 9% were
coded 14 = “dismissed: other ”

' Because the Northern District of Illinois has a procedure for restricting pubhc access
to documents without actually sealing them - although they may also be sealed — for that
district we also searched for the word “restrict ”

% In one case the word “seal” is 627 days from both termination and the word “settle”
(Franco v Saks & Co., NY-5 1:00-cv-05522 filed 07/26/2000).

! For this project, researchers who examme docket sheets and court documents all
have law degrees - ether a J.D. or an M.L.S (master of legal studies, which typically re-
quires approxinately one year of law school) Tim Reagan reviewed documents from
districts m California, Guam, Iowa, Michigan, Missour;, New Hampshire, North Caro-

A-3
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This review of 2,262 docket sheets eliminated cases with sealed docu-
ments filed only at the beginning of qui tam actions or attached only to
discovery motions, motions for summary judgment, and motions in
limine.

When we reviewed a complete docket sheet, we determined two
things. First, we determined whether the case might or did include a
sealed settlement agreement. If so, then we identified which documents in
the case file to review to learn what the case is about and to learn as much
as possible about the sealed settlement agreement. We reviewed actual
documents filed in 1,415 cases.?? Generally we reviewed complaints, cross-
and counterclaims, court opinions, and documents pertaining, or possibly
pertaining, to the settlement.

We were not able to determine with very good precision whether
cases with sealed docket sheets contained sealed settlement agreements,
so we regarded cases with sealed docket sheets that were terminated by
consent judgment or settlement as containing sealed settlement agree-
ments and cases terminated otherwise as not containing sealed settlement
agreements.”

In this way we identified 1,272 cases among cases terminated over a
two-year period in 52 districts that appear to have sealed settlement
agreements.? Table A summarizes the number of cases reviewed in each
district. Descriptions of these cases are in Appendix C.

lina, Puerto Rico, South Carolina, and Virginia, Shannon Wheatman reviewed documents
from disiricts 1in Flonda, Hawan, Indiana, Maine, Maryland, North Dakota, Pennsyl-
vania, Puerto Rico, Virgima, and Washington; Marie Leary reviewed documents from
districts in Alabama, Anzona, Delaware, Idaho, New York, and South Dakota, Natacha
Blamn reviewed documents from districts in Illinois, Minnesota, Mississippi, New Mexico,
Oklahoma, Tennessee, and Utah, Steve Gensler reviewed documents from the District of
Columbia

2 For one case 1 the Northern District of Illinos, most of the case file 1s lost, so our de-
cision as to the presence of a sealed settlement agreement was based on review of the
docket sheet and a one-page stipulated dismissal. An additional two case files in the
Southern Dhstrict of New York are lost, so our decisions as to the presence of sealed set-
tlement agreements were based on review of the docket sheets alone

¥ We were given access to 17 of these sealed docket sheets and our decision as to the
presence of a sealed settlement agreement was based on a review of the docket sheets
rather than the less prease rule of thumb.

# Thus includes 23 cases (2%) with sealed docket sheets terminated either by consent
judgment or settlement, according to data reported to the Admimstrative Office

A-d
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Alabama Middle 3,237 0 80 4 3 3
Alabama Northern 7,042 745 26 24 26
Alabama Southern 2,015 1 78 22 9 9
Arizona 6,604 18 347 32 21 18
California Northern™ 12,140 11 635 146 82 70
Delaware 2,250 0 213 13 9 9
District of Columbia 5,368 5 469 39 35 28
Flonda Middle 13,678 17 529 103 43 36
Flornida Northern 3,045 2 160 11 5 5
Florida Southern 15,928 16 669 260 128 111
Guam 130 0 7 3 1 1
Hawan 1,752 2 458 42 40 38
Idaho 1,350 6 440 10 5 4
IIlinois Northern™ 19,378 0 649 99 80 72
Indiana Northern 4,103 1 216 11 7 0
Indiana Southern 5,831 0 200 60 13 9
Iowa Northem 1,096 o] 42 15 6 6
Iowa Southern 1,976 0 69 9 0 0
Maine 1,070 0 141 10 2 2
Maryland” 7,851 8 232 20 15 15
Michigan Eastern 9,561 0 351 52 19 16
Michagan Western® 2,775 2 181 13 7 8
Minnesota 4,792 13 300 3 27 27
Mississippr Northern® 2,603 0 54 22 5 5
Mississippi Southern” 5,775 11 211 38 18 14
Missour: Eastern’ 4,798 0 342 53 22 20
Missourt Western 4,857 0 167 35 27 24
New Hampshire 1,157 2 83 10 4 4
New Mexico 3,084 3 86 23 19 19
New York Eastern 16,001 0 495 88 59 54
MNew York Northern 3,928 0 192 27 22 21
New York Southern 20,976 0 948 130 93 90
New York Western 3,000 12 106 20 12 11
North Carolina Eastern 2,808 0 143 12 4 3
North Carolina Middle 2,284 4] 63 10 7 [
North Carolina Western 2,203 2 101 27 14 11
North Daketa 574 0 126 8 6 5
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Oklahoma Northern™ 1,954 U] 176 35 15 11
Pennsylvama Eastern 19,520 0 655 208 192 183
Pennsylvania Middle 4,678 \] 520 25 12 10
Pennsylvania Western 6,218 0 306 44 20 16
Puerto Rico 3,562 Q0 223 159 120 117
South Carolina 8,126 0 311 25 8 8
South Dakota 820 0 40 6 0 0
Tennessee Eastern’ 3,128 0 249 15 1 8
Tennessee Middle 3,162 4] 581 39 24 18
Tennessee Western 2,759 0 222 37 16 7
Utah® 2,387 3 179 11 8 8
Virgima Eastern 14,448 0 330 57 47 44
Virgimaa Western 3,593 0 112 41 31 28
Washington Eastern 1,355 0 70 3 2 2
Washington Western® 6,116 0 741 23 16 12
Total Number of Cases 288,846 138 15,043 2,262 1,415 1,272

* Dustrict with a local rule requimng good cause for seabing and part of the 50% random sample
™ Dustrict with a Jocalrule requiring poed cause for sealing and not part of the 50% random sample




