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AGENDA
ADVISORY COMMITTEE ON CIVIL RULES

APRIL 15-16, 2004

1. Report on Judicial Conference Session

2. ACTION - Approving minutes of October 2-3, 2003, committee meeting

3. ACTION - Approving proposed amendments to Rules 6, 24, 27, 45, and new Rule 5.1
and proposed amendments to Admiralty Rules B and C and transmitting them to the
Standing Rules Committee

4. ACTION - Approving publication of proposed amendments to Rules 16, 26, 33, 34, 45
and Form 35 dealing with discovery of electronically stored information

5. ACTION - Approving publication of new Admiralty Rule G and proposed amendments
to Admiralty Rules A, C, and E consolidating forfeiture provisions

A. Civil Forfeiture Reform Act of 2000 (CAFRA)

B. Notes of conference calls and meeting

C. Correspondence from the Department of Justice

D. Correspondence from the National Association of Criminal Defense Lawyers

E. Analysis of "standing" issues

6. Consideration of proposed new rule governing privacy and security concerns arising from
public access to electronic court records in accordance with the E-Government Act

7. Consideration of Style Project

A. ACTION - Approving publication of proposed restyled Rules 38 - 63 (except
Rule 45, which was acted on earlier)

B. ACTION - Approving publication of noncontroversial style-substantive
amendments to Civil Rules arising from style project

C. ACTION - Approving proposed amendments resolving noncontroversial
"global" issues arising from style project



AGENDA Page Two
ADVISORY COMMITTEE ON CIVIL RULES
APRIL 15-16, 2004

8. ACTION - Approving publication of proposed amendments to Rule 50 regarding
procedures governing a motion for judgment as a matter of law

Consideration of proposed amendments to Rule 15

9. Report on Federal Judicial Center survey of class actions

10. Report on Federal Judicial Center study of sealed settlement agreements

11. Next meeting in Charleston, South Carolina, on October 28-29, 2004
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MEMORANDUM TO ADVISORY COMMITTEE ON CIVIL RULES

SUBJECT: Proposed Rule Implementing E-Government Act

Section 205(a) of the E-Government Act requires the Supreme Court to prescribe federal
rules of procedure governing the privacy and security concerns arising from public access to
electronic court records. The Advisory Committees on Appellate, Bankruptcy, Civil, and
Criminal Procedure have been asked to prepare proposed uniform amendments to their respective
set of rules implementing the statutory directive for publication next year in August 2005.

Professor Cooper prepared the attached paper proposing a new rule and describing the
time line and steps taken by the Standing Rules Committee to coordinate drafting of uniform
rules among the advisory rules committees. It includes a "template" rule drafted by the reporter
to the Advisory Committee on Evidence Rules, Professor Daniel Capra, which had been
circulated earlier as a model to all the advisory committee reporters. The template rule is based
on model local rules developed after several years of study by the Committee on Court
Administration and Case Management (CACM). The model local rules were approved by the
Judicial Conference.

Professor Patrick Schiltz, the reporter to the Advisory Committee on Appellate Rules, has
drafted a new rule located on pages 8 and 9 of his memorandum for consideration of the
Appellate Rules Committee. The memorandum contains background materials, including-
(1) a memorandum describing CACM's study and development of privacy model local rules;
(2) a Federal Judicial Center report on privacy concerns arising from public access to electronic
criminal case records; (3) a staff memorandum on a "rules-based approach to privacy and public
access"; (4) a pertinent excerpt from the E-Government statute; (5) minutes of the January 2004
Standing Committee's E-Government Subcommittee meeting; and (6) a staff memorandum on
state court privacy court rules

John K. Rabiej

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY



Civil Rule Implementing the E-Government Act

The Direction to Prescribe A Civil Rule

Section 205 (a) of the E-Government Act of 2002, Pub.L. 107-347, 116 Stat. 2899, 2913, 44
U.S.C. 101 note, requires each district court to establish a website. Section 205(c)(1) provides that
the court "shall make any document that is filed electronically publicly available online." The court
"may convert any document that is filed in paper form to electronic form"; if converted to electronic
form, the document must be made available online. Section 205(c)(2) provides an exception - a
document "shall not be made available online" if it is "not otherwise available to the public, such
as documents filed under seal."

Section 205(c)(3) directs adoption of implementing rules:

(A)(i) The Supreme Court shall prescribe rules, in accordance with sections 2072 and 2075
of title 28 * * * to protect privacy and security concerns relating to electronic filing of
documents and the public availability under this subsection of documents filed electronically.

(ii) Such rules shall provide to the extent practicable for uniform treatment of privacy and
security issues throughout the Federal courts

(iil) Such rules shall take into consideration best practices in Federal and State courts to
protect private information or otherwise maintain necessary information security.

(iv) To the extent that such rules provide for the redaction of certain categones of
information in order to protect privacy and security concerns, such rules shall provide that
a party that wishes to file an otherwise proper document containing such information may
file an unredacted document under seal, which shall be retained by the court as part of the
record, and which, at the discretion of the court and subject to any applicable rules issued in
accordance with chapter 131 of title 28, United States Code, shall be either in lieu of, or in
addition[,sic] to, a redacted copy in the public file.

Standing Committee E-Govermnent Subcommittee

The Standing Committee has appointed an E-Government Subcommittee, chaired by Judge
Sidney A. Fitzwater, to coordinate study of E-Government Act rules by the several advisory
committees. Minutes of the Subcommittee meeting on January 14, 2004, are attached. Professor
Daniel J. Capra, Reporter of the Evidence Rules Committee, has been designated Lead Reporter for
the Subcommittee. Professor Capra has prepared a "template" rule and Committee Note for
consideration by the advisory committees. Copies are attached. A variant form has been prepared
by Professor Patrick J. Schiltz, Reporter for the Appellate Rules Committee; that proposal and a
supporting memorandum also are attached.



Each advisory committee has been asked to study the template rule at its Spnng 2004 meeting
and to suggest any desirable changes or variations. The Subcommittee, in consultation with the
advisory committee reporters, will consider the advisory committee reactions in June The next step
will be an attempt to generate a uniform rule that may be adopted in uniform - or nearly uniform
- terms for each of the Appellate, Bankruptcy, Civil, and Criminal Rules. Some variations may
prove suitable for the different circumstances faced by the different procedure systems.

Consideration of the E-Government Act rule may entail consideration of changes in other
rules. Possible Civil Rules candidates are described below after presentation of a suggested Civil
Rule "5.2" derived from the Template and the Appellate Rule variation. (Designation as Rule 5.2
is a first approximation This rule is closely related to Rule 5, which includes filing in subdivisions
(d) and (e). We have proposed a new Rule 5.1 to address notice of constitutional challenges to
federal and state statutes; we might want to redesignate that as Rule 5.2 to bring this filing rule closer
to Rule 5. There may be too much here to simply tack privacy onto Rule 5 as a new subdivision (f).)

Rule 5.2. Privacy in Court Filings

(a) Limits on Disclosing Personal Identifiers. A party4 9 that files an electronic or
tangible paper that includes any of the following personal identifiers may disclose
only these elements:

(1) the last four digits of a person's social-secunty number;50

(2) the initials of a minor child's 5' name;52

(3) the year of a person's date of birth;

(4) the last four digits of a financial-account number; and

(5) the city and state of a home address.

4 9Both Template and Appellate Rule are directed only to a party Apparently that includes a party who files
something in response to a court order to file It is not clear whether all things filed with a court are filed by a party
what of an amicus? Who files the trial transcript ? The court's opinion?

50",person" commonly includes artificial entities, such as corporations. Should taxpayer identification
numbers be included9

51Style' is this redundant? Why not just "minor's name"9

52Will this prove awkward when suit is on behalf of a minor9
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(b) Exception for a Filing Under Seal. A party may include complete personal
identifiers [listed in subdivision (a)] in a filing made under seal. But the court may
require the party'to file a redacted copy for the public file.53

(c) Social Security Appeals; Access to Electronic Files. 54 In an action for benefits
under the Social Secunty Act55, access to an electronic file is permitted only56 as
follows, unless the court orders otherwise:

(1) the parties and their attorneys may have remote electronic access to any
part of the case file, including the [an?] administrative record; and

(2) [a person who is not a party or a party's attorney]j{other persons} may
have remote electronic access to:

(A) the docket maintained under Rule 79(a); and

(B) an opinion, order, judgment, or other written disposition, but not
any other part of the case file or the administrative record.

53With the addition of the bracketed words, this tracks the Appellate Rule. It may leave open the question
whether there is a right file under seal. The Template clearly says that a party who wishes to file complete personal
identifiers may file an unredacted document under seal; it goes on to provide that the court may require a redacted
copy for the public file The result seems unintentional - it establishes a right file under seal by simply including a
complete personal identifier, and then leaves it up to the court to direct filing a public copy More thought is needed.

54The Template does not include this subdivision The Appellate Rule does Failure to include a parallel
provision in the Civil Rule would essentially moot the Appellate Rule

55The Appellate Rule formulation is: "In an appeal involving the right to benefits under the Social Security
Act * * *" This language may fit the Civil Rules if the only actions we wish to reach are appeals from benefit
denials Actions by the government to recover overpayments may not involve the same level of private information
It would help to have advice from someone familiar with the various forms of social-security benefit actions that may
come to the district courts

56The Appellate Rule is "authorized as follows-" That seems to mean the same as "permitted only" If so,
there is no gap the rule does not mean to distinguish between "access" in the introduction and "remote electronic
access" in paragraphs (1) and (2). The distinction, however, may be important* do we mean to close off electronic
access from a public terminal in the clerk's office9

3



(d) judicial Co11 ftr1 c.' Staindai da. A party mfust comply mitl all pol~icie artd
m1tMIM nt ltx, adopte~d by theL Judncrnl CoafuLiia to protec.t privacy and seurt

LOMMISt'i n 1 ekd to tire pubhke availabibity of uuutit f,1itlg.,j 7

Committee Note

(A Committee Note can be adapted from the Template, Appellate Rules, and any other
model.)

Parallel Civil Rules Changes

Each Advisory Committee is to determine whether existing rules should be changed to reflect
the new circumstances created by electronic access to materials filed with the court. Several Civil
Rules may be candidates for future amendment; some of the more obvious possibilities are described
briefly below. It may be premature, however, to consider amendments before gaining any experience
with electronic access. Anticipated problems may not arise, and unanticipated difficulties are almost
inevitable.

Rul 5(d). The statute requires that any document filed electronically be made available online.
Paper documents converted to electronic form also must be made available online. Rule 5(d) now
requires filing of "[a]ll papers after the complaint required to be served upon a party." Rule 5(d) was
recently amended to forbid filing of discovery papers until they are used in the proceeding or the
court orders filing. Rule 5(d) might be amended further to except other papers from filing.

Rule 5, whether in subdivision (d) or otherwise, also might be the place to add provisions on
sealing filed papers. Rule 26(c)(6) already authorizes a protective order sealing a deposition.
Section 205(c)(2) of the E-Govemment Act provides that a filed document shall not be made
available online if it is "not otherwise available to the public, such as documents filed under seal."

57This provision in the Template raises a familiar concern. A recent illustration in the Civil Rules is shown
by Rule 7 1. Rule 7 1 requires much less corporate disclosure than had been required by many local rules Some
drafts included a provision that would require additional disclosures as required by the Judicial Conference Doubts
were expressed about this attempt to delegate Enabling Act authority, despite the Rule 5(e) precedent that authorizes
Judicial Conference standards for electronic filing Doubts also were expressed about the practical availability of
Judicial Conference standards, those doubts may dwindle as reliance on the Judiciary website becomes universal
There is a separate difficulty with requiring reliance on "interim rules", initial interim rules will be superseded by
adoption of Enabling Act rules Section 205(c)(3)(B)(i) seems to contemplate interim rules only for the period
before adoption of the first set of Enabling Act rules Unless the Judicial Conference can adopt "interim rules" to
bridge gaps between adoption and amendment of Enabling Act rules, the reference to interim rules should be
dropped The Appellate Rule draft omits this subdivision entirely

The reference to interim rules raises a separate point Section 205(c)(3)(A)(i) contemplates rules that
protect not only privacy but also "security " Nothing in any of the drafts addresses "security" concerns
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Rule 5(d) also may be used to anticipate a pervasive problem. Filing discovery materials,
when that happens, invokes all the limits of the proposed E-Government Act rule. Apparently
depositions, responses to interrogatories, documents (including computer-generated information),
requests for admission, and perhaps even reports of Rule 35 examinations, must be redacted. Rule
5(d) might be amended to provide a reminder of the duties imposed by Rule "5.2."

Amendments designed to limit filing requirements or to expand sealing practices must be
approached with great care. It does not seem likely that these topics should be made part of the
initial E-Government Act rules process, unless it seems appropriate to amend Rule 5(d) to refer to
the Rule 5.2 duty to redact discovery materials when filed.

Rule 10. Rule 10(a) provides that "the title of the action shall include the names of all the parties."
This provision is at odds with subdivision (a)(2) of the proposed rule, which permits only the initials
of a "minor child." It might be desirable to add a cross-reference to Rule "5.2." (The E-Government
Act might provide an occasion for reconsidering the question of pseudonymous pleading. There has
not been any enthusiasm in recent years for considering an amendment that would attempt to guide
this practice. But electronic access may suggest further consideration, particularly if it is easily
possible to search court filings along with all other online materials that refer to a named person.)

Special problems arise from Rule 10(c), which indirectly reflects the practice of attaching
exhibits to a complaint. The exhibit must be redacted to conform to Rule "5.2." It is difficult to
guess whether this requirement will impose significant burdens in effecting the redaction, or whether
there may be practical difficulties. If Rule "5.2(b)" survives, permitting filing of the complete
complaint and exhibits under seal, these difficulties may be substantially reduced.

Again, it is difficult to frame amendments beyond a possible reference to Rule 5.2 in Rule
10(a).

Rule 11. The Minutes of the E-Government Subcommittee meeting reflect discussion of the
question whether Rule 11 should be "amended to contemplate violations of the privacy/access rules.
Judge [Jerry A. Davis] noted that CACM had reviewed this issue and determined that Rule 11
already covers any arguable violation of these policies and that it is better to leave it to the discretion
of the courts as to how to deal with violations or abuse of any new rule regarding electronic filing.
The Subcommittee agreed with this assessment."

Rule 1 1(b)(1) states that an attorney or party presenting a paper to the court certifies that it
is not presented for any improper purpose If it is desirable to use Rule 11 or any other rule of
procedure to reach liability for such acts as purposefully filing a defamatory pleading, the present
language seems adequate. The determination whether to bend Rule 11 to this purpose at all will be
difficult - it at least approaches substantive questions of defamation liability, the right to petition
courts, and privilege. It would not be wise to take on these issues by amending Rule 11, unless it
be to disclaim any attempt to answer them.
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Rule 12(f). The agenda includes a pending question addressed to the effect of a Rule 12(f) order to
strike "from any pleading any insufficient defense or any redundant, immaterial, impertinent, or
scandalous matter." Is the stricken material physically or electronically expunged? Or is it preserved
to maintain a complete record, for purposes of appeal or otherwise, but sealed? Electronic access
to court files may make this question more urgent, but there is no apparent change in the pnnciples
that will guide the answer.

Rule 12(f) could be amended to refer directly to an order to strike information that violates
Rule "5.2." Authority to strike seems sufficiently supported, however, both by present Rule 12(f)
and by the implications of Rule "5.2."

Rule 16. Rule 16(b) or (c) might be amended to include scheduling-order directions or pretrial-
conference discussion of electronic-filing issues. The most apparent subjects would be limiting
filing requirements or permitting filing under seal. Care would need to be taken to avoid interference
with the purposes of the E-Government Act. But there may be an advantage, particularly in early
years, from assuring that parties and court think of the privacy and security issues that may arise from
electronic access.

Rule 26 or Other Discovery. Rule 5(d) limits on filing discovery materials are noted above. It is
conceivable that a reminder of E-Government Act access - and the need to redact filed documents
to comply with Rule "5 2" - should be added somewhere in the discovery rules as well.

The protective-order provisions of Rule 26(c) do not seem to need amendment. They provide
ample authority to respond on a case-specific basis "to protect a party or person from annoyance,
embarrassment, oppression, or undue burden or expense * * *."

Rule 56. Summary-judgment affidavits are among the papers covered by Rule "5.2." It would be
possible to add a cross-reference to Rule 56.

Rule 80(c). Rule 80(c) - inevitably part of the future project to reconcile the Civil Rules with the
Evidence Rules - states that whenever stenographically reported testimony is admissible in
evidence at a later trial, it may be proved by the transcript. Although the proof might include filing,
and a corresponding need to redact under Rule "5.2," there is no apparent need to amend Rule 80(c)
to refer back to Rule "5.2."

6







MEMORANDUM

DATE: February 17, 2004

TO: Advisory Committee on Appellate Rules

FROM: Patrick J. Schiltz, Reporter

RE: Item No. 03-10

Section 205 of the E-Government Act of 2002 (Public Law 107-347) requires every

federal court to maintain a website (§ 205(a)) and to make specific information available through

that website, including "[a]ccess to docket information for each case" (§ 205(a)(4)), "[a]ccess to

the substance of all written opinions issued by the court" (§ 205(a)(5)), and "[a]ccess to

documents filed with the courthouse in electronic form" (§ 205(a)(6)). The Act also provides

that "each court shall make any document that is filed electronically publicly available online"

(§ 205(c)(1)), and the Act authorizes a court to "convert any document that is filed in paper form

to electronic form" (§ 205(c)(1)). Any document that is so converted must "be made available

online" (§ 205(c)(1)).

The Act thus establishes broad access to documents that are filed in or converted to

electronic form, but the Act recognizes that access cannot be unlimited. The Act provides that

documents that "are not otherwise available to the public, such as documents filed under seal,

shall not be made available online" (§ 205(c)(2)). Moreover, the Act directs that the Rules

Enabling Act process be used to "prescribe rules.., to protect privacy and security concerns

relating to electronic filing of documents and the public availability... of documents filed

electronically" (§ 205(c)(3)(A)(i)). These privacy rules are to "provide to the extent practicable
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for uniform treatment of privacy and security issues throughout the Federal courts"

(§ 205(c)(3)(A)(ii)), and those charged with drafting such rules - including this Committee -

are instructed to "take into consideration best practices in Federal and State courts to protect

private information or otherwise maintain necessary information security" (§ 205(c)(3)(A)(iii)).

Except as I have already described, the Act contains only one specific directive about the

privacy rules. The Act provides that:

To the extent that such rules provide for the redaction of certain categories
of information in order to protect privacy and security concerns, such rules shall
provide that a party that wishes to file an otherwise proper document containing
such information may file an unredacted document under seal, which shall be
retained by the court as part of the record, and which.., shall be either in lieu of,
or in addition[] to, a redacted copy in the public file. (§ 205(c)(3)(A)(iv).)

This last provision was included in the Act at the insistence of the Department of Justice,

and over the objection of the Judicial Conference. The Department and the Conference have

subsequently negotiated a compromise agreement and have jointly proposed legislation to amend

this last provision to implement that compromise agreement. That legislation is pending in

Congress.

Background materials - including the full text of§ 205 of the E-Government Act of

2002 and information about the "best practices" of various states - are attached to this

memorandum. I will not summarize those materials further.

In response to the Act's directive that the Rules Enabling Act process be used to

implement privacy rules, Judge David F. Levi, the Chair of the Standing Committee, appointed

an E-Government Subcommittee chaired by Judge Sidney A. Fitzwater. The Subcommittee

includes liaisons from each of the five Advisory Committees (Judge John G. Roberts, Jr.,
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represents this Committee), as well as liaisons from other Judicial Conference committees. The

Reporters to the Advisory Committees serve as consultants to the Subcommittee.

The Subcommittee met on January 14 in Scottsdale, Arizona. The minutes of that

meeting are attached. As you will see, the Subcommittee reviewed the significant amount of

work that has already been done on privacy-related issues by the Committee on Court

Administration and Case Management ("CACM"). That work culminated in CACM issuing

model local rules regarding access to electronic files in civil and criminal cases.

At its January meeting, the Subcommittee agreed after much discussion that work on

privacy-related amendments to the rules of practice and procedure would proceed as follows:

1. Prof Daniel J. Capra, Reporter to the Evidence Rules Committee, and Lead Reporter

to the E-Government Subcommittee, will draft a "template" privacy rule patterned after the

model rules drafted by CACM.

2. That template will be provided to the Reporters to the Appellate, Bankruptcy, Civil,

and Criminal Rules Committees. Each of those Reporters will then use the template to draft

privacy amendments to his respective set of rules. Those amendments will follow the template

as closely as possible.

3. The Advisory Committees will consider these draft amendments at their Spring 2004

meetings and provide input to the Chairs and Reporters.

4. In the summer of 2004 - most likely in connection with the June meeting of the

Standing Committee - the Chairs and Reporters will confer about the draft amendments and the

reactions of the Advisory Committees to those amendments. The Chairs and Reporters will
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attempt to work out any problems that have been identified and to modify the draft amendments

so that they are as consistent as possible.

5. At their fall 2004 meetings, the Advisory Committees will be asked to approve privacy

amendments for publication. If all Advisory Committees do so, the Standing Committee will

consider those amendments at its January 2005 meeting. If problems arise and one or more

Advisory Committees do not approve amendments, those Advisory Committees will be asked to

approve amendments at their spring 2005 meetings, and the Standing Committee will take up the

matter at its June 2005 meeting. In any event, the goal is to publish all privacy amendments for

comment in August 2005.

As directed by the Subcommittee and Judge Alito, I have prepared a draft privacy

amendment to the Appellate Rules for your consideration. I want to draw your attention to three

issues:

1. I considered two options for the placement of these privacy provisions: incorporating

them as a new subsection (5) to Rule 25(a) or setting them forth in a new Rule 25.1. As you will

see, I decided on the latter. I did this because I feared that, given the length of the privacy

provisions, sticking them in Rule 25(a) would make Rule 25 ungainly. I also did this in order to

draw attention to the provisions, which will take practitioners some getting used to. That said, I

could easily redraft the provisions as a new Rule 25(a)(5).

2. At the Subcommittee meeting, we talked about the possibility that the Appellate Rules

could simply incorporate by reference the privacy provisions of the Civil and Criminal Rules.

The Appellate Rules could provide, for example, that "In an appeal in a civil case, the parties
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must comply with Federal Rule of Civil Procedure xx," or that "In an appeal in a criminal case,

the parties must comply with Federal Rule of Criminal Procedure xx."

I rejected this approach for a couple of reasons. First, I generally dislike incorporating

other rules by reference; as much as possible, I think that an appellate practitioner should be able

to find the rules that govern appellate proceedings in the Appellate Rules. Second, we have

talked at great length about the difficulty of distinguishing "civil" appeals from "criminal"

appeals; this approach would aggravate that problem. Finally, many proceedings are neither

appeals in civil cases nor appeals in criminal cases; those proceedings include, for example,

petitions to review agency orders under Rule 15 or petitions for extraordinary relief under

Rule 21. The privacy provisions of the Appellate Rules must apply to those proceedings as well.

On balance, it seems to me preferable to adopt a straightforward rule that would apply to

all appellate proceedings - whether civil, criminal, or something else - and that would simply

list the information that should be redacted. That list would include everything that must be

redacted in civil cases under the Civil Rules and everything that must be redacted in criminal

cases under the Criminal Rules. I do not believe that there will be major differences between the

Civil Rules and the Criminal Rules, but, even if there are, I don't think that combining their

provisions into a single Appellate Rule will cause any harm.

3. Finally, drafting the rule was made more complicated by the fact that CACM has

suggested a number of changes to the Capra template, and the Style Subcommittee has

thoroughly rewritten the template. At this point, each Advisory Committee is being left to decide

for itself to what extent the recommendations of CACM and the Style Subcommittee should be

adopted. (Again, the Chairs and Reporters will compare notes in June.) To assist this
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Committee in that endeavor, I have attached three documents: (a) "Template Drafted By Prof

Capra"; (b) "CACM's Comments on Capra Template": and (c) "Capra's Responses to CACM's

Comments."

You will see that, in drafting a proposed Rule of Appellate Procedure, I have used the

Style Subcommittee's version of the template and generally agreed with the substantive

suggestions made by CACM. My reasoning was as follows:

a. I agree with CACM that we should strike the Judicial Conference provision. You may

recall that when we were in the process of amending Rule 26.1 (regarding corporate disclosure

statements), this Committee proposed a similar "Judicial Conference" provision. That provision

was strongly opposed by the commentators and by members of the Standing Committee and the

other Advisory Committees - even though it was arguably narrower than the one in Prof.

Capra's template. I also do not think that we should enshrine "interim rules" in the rules of

practice and procedure. That reference is unnecessary (in that the interim rules to which it refers

already have the force of law by virtue of § 205(c)(3)(B)(i)) and confusing (in that those same

interim rules will "cease to have effect" as soon as the rule referring to them becomes law).

b. As CACM notes, Judicial Conference policy is to exclude the files in Social Security

appeals from being accessible online. Unless this Committee strongly disagrees with that policy,

it seems to me that the policy should be reflected in the rule.

c. Like CACM, I would be inclined to remove the seven principles from the Note, both

because inclusion of the principles is somewhat confusing (in that the typical practitioner may

wonder what force these "general principles" have and how they relate to the rule) and because it

lengthens the Committee Note for no compelling reason.
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d. Finally, I think that adding at the end of the Note the sentence suggested by CACM

would be helpful. It seems to me that the sentence suggested by CACM is as much implied by

the text of the rule as the sentence that precedes it.

These are, of course, merely my recommendations. I can easily redraft the proposed rule

to take into account whatever the Committee decides.
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1 Rule 25.1 Privacy in Court Filings

2 (a) Limits on Disclosing Personal Identifiers. If a party includes any of the

3 following personal identifiers in an electronic or paper filing, the party is limited

4 to disclosing:

5 (1) only the last four digits of a person's social-security number;

6 (2) only the initials of a minor child's name;

7 (3) only the year of a person's date of birth;

8 (4) only the last four digits of a financial-account number; and

9 (5) only the city and state of a home address.

10 (b) Exception for a Filing Under Seal. A party may include complete personal

11 identifiers in a filing if it is made under seal. But the court may require the party

12 to file a redacted copy for the public file.

13 (c) Social-Security Appeals; Access to Electronic Files. In an appeal involving the

14 right to benefits under the Social Security Act, access to an electronic file is

15 authorized as follows, unless the court orders otherwise:

16 (1) the parties and their attorneys may have remote electronic access to any

17 part of the case file, including the administrative record; and

18 (2) a person who is not a party or a party's attorney may have remote

19 electronic access to:

20 (A) the docket maintained under Rule 45(b)(1); and

21 (B) an opinion, order, judgment, or other written disposition, but not

22 any other part of the case file or the administrative record.
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1 Committee Note
2
3 This rule is adopted in compliance with § 205(c)(3) of the E-Government Act of 2002
4 (Public Law 107-347). Section 205(c)(3) requires the Supreme Court to prescribe rules "to
5 protect privacy and security concerns relating to electronic filing of documents and the public
6 availability.., of documents filed electronically." This rule goes further than the E-Government
7 Act in protecting personal identifiers, as this rule applies to paper as well as electronic filings.
8 Paper filings in many districts are scanned by the clerk and made part of the electronic case file.
9 As such they are as available to the public over the internet as are electronic filings, and therefore

10 they raise the same privacy and security concerns when filed with the court.
11
12 This rule is derived from and implements the policy adopted by the Judicial Conference
13 in September 2001 to address the privacy concerns resulting from public access to electronic case
14 files. See http://www.privacy.uscourts.gov/Policy.htm. The Judicial Conference policy provides
15 that - with the exception of Social Security appeals - documents in civil case files should be
16 made available electronically to the same extent they are available at the courthouse, provided
17 that certain "personal data identifiers" are not included in the public file. Because case files are
18 available over the intemet through PACER, they are no longer protected by the "practical
19 obscurity" that existed when the files were available only at the courthouse. Both the Judicial
20 Conference policy and this rule take account of this technological development by preventing the
21 widespread dissemination of personal data identifiers that otherwise would be included in court
22 filings and by altogether prohibiting electronic access to the files in Social Security cases by
23 members of the general public. (Social Security appeals are unique in their great number, their
24 extensive records, and their focus on medical records and other intensely private information.)
25
26 Parties should not include sensitive information in any document filed with the court
27 unless it is necessary and relevant to the case. Parties must remember that any personal
28 information not otherwise protected will be made available over the internet through PACER.
29 Counsel should notify clients of this fact so that an informed decision may be made on what
30 information is to be included in a document filed with the court.
31
32 Subdivision (b) allows parties to file an unredacted document under seal. This provision
33 is derived from § 205(c)(3)(iv) of the E-Government Act.
34
35 The clerk is not required to review documents filed with the court for compliance with
36 this rule. The responsibility to redact filings rests with counsel and the parties.
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TEMPLATE DRAFTED BY PROF. CAPRA

Rule [ ] Filing and Privacy

(a) Personal Data Identifiers In Court Filings. Subject to (b) of this rule, a party filing
any information or material with the court- whether electronically or in paper - must comply with
the following procedures:

(1) Social Security Numbers. Ifaperson's social security number must be included,
the first five numbers must be deleted.

(2) Names of Minor Children. If the name of a minor child must be included, only
the child's initials maybe disclosed.

(3) Dates of Birth. Ifa person's date of birth must be included, only the year of birth
may be disclosed.

(4) Financial-Account Numbers. If a financial-account number must be included,
only the last four digits may be disclosed.

(5) Home Address. If a home address must be included, only the city and state may
be disclosed.

(b) Unredacted Filing Under Seal. A party wishing to file an otherwise proper document
containing the personal identifiers listed in (a) may file an unredacted document under seal. That
document must be retained by the court as part of the record. The court may require the party to file
a redacted copy for the public file.

(c) Judicial Conference Standards. A party must comply with all policies and interim rules
adopted by the Judicial Conference to protect privacy and security concerns related to the public
availability of court filings.

Template Committee Note

The rule is adopted in compliance with section 205(c)(3) of the E-Government Act of 2002,
Public Law 107-347. Section 205(c)(3) requires the Supreme Court to prescribe rules "to protect
privacy and security concerns relating to electronic filing of documents and the public availability
•... of documents filed electronically." The rule goes further than the E-Government Act in
protecting personal identifiers, as it applies to paper as well as electronic filings. Paper filings in
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most districts are scanned by the clerk and made part of the electronic case file. As such they are as
available to the public over the intemet as are electronic filings, and therefore raise the same privacy
and security concerns when filed with the court.

The rule is derived from and implements the policy adopted by the Judicial Conference in
September 2001 to address the privacy concerns resulting from public access to electronic case files.
See http://www.privacy.uscourts.gov/Policy.htm The Judicial Conference policy sets forth seven
general pnnciples:

1. There should be consistent, nationwide policies in federal courts in order to ensure that
similar privacy protections and access presumptions apply regardless of which federal court
is the custodian of a particular case file.

2. Notice of these nationwide policies should be given to all litigants in federal court so that
they will be aware of the fact that materials which they submit in a federal court proceeding
could become available on the Internet.

3. Members of the bar must be educated about the policies and the fact that they must protect
their clients by carefully examining the documents that they file in federal court for sensitive,
private information and by making the appropriate motions to protect documents from
electronic access when necessary.

4. Except where otherwise noted, the policies apply to both paper and electronic files.

5. Electronic access to docket sheets through PACERNet and court opinions through court
websites will not be affected by these policies.

6. The availability of case files at the courthouse will not be affected or limited by these
policies.

7. Nothing in these recommendations is intended to create a private right of action or to limit
the application of Rule 11 of the Federal Rules of Civil Procedure.

The Judicial Conference policy further provides that documents in [civil] case files should
be made available electronically to the same extent they are available at the courthouse, provided that
certain "personal data identifiers" are not included in the public file. Because case files are available
over the internet through PACERNet, they are no longer protected by the "practical obscurity" that
existed when the files were available only at the courthouse. Both the Judicial Conference policy and
this rule take account of this technological development by preventing the widespread dissemination
of personal data identifiers that otherwise would be included in court filings.

Parties should not include sensitive information in any document filed with the court unless
it is necessary and relevant to the case. Parties must remember that any personal information not
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otherwise protected will be made available over the internet through PACERNet. Counsel should
notify clients of this fact so that an informed decision may be made on what information is to be
included in a document filed with the court.

Subdivision (b) allows parties to file an unredacted document under seal. This provision is
derived from section 205(c)(3)(iv) of the E-Government Act.

The clerk is not required to review documents filed with the court for compliance with this
rule.
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CACM'S COMMENTS ON CAPRA TEMPLATE

Note: Proposed deletions are stuck through, additions are in bold, and general comments and
explanations are in italics.

Rule I I Filing and Privacy

(a) Personal Data Identifiers In Court Filings. Subject to (b) of this rule, a party filing
any information or material with the court- whether electronically or in paper - must comply with
the following procedures:

(1) Social Security Numbers. If a person's social security number must be included,
th e first fi• e... 1nbs ... st b. dlkt..d. only the last four digits may be disclosed.
This change would make (1) parallel with (4).

(2) Names of Minor Children. If the name of a minor child must be included, only
the child's initials may be disclosed.

(3) Dates of Birth. Ifa person's date of birth must be included, only the year of birth
may be disclosed.

(4) Financial-Account Numbers. If a financial-account number must be included,
only the last four digits may be disclosed.

(5) Home Address. If a home address must be included, only the city and state may
be disclosed.

If HR 1303 is passed by the Senate and signed by the President, we will need to consider
whether to include its provisions regarding a party's ability to file a "reference list " ofthe complete
versions of the identifiers and the corresponding shortened versions that the court shall maintain
under seal and allow to be amended. This procedure would only apply to documents created by a
party so as not to impact the evidentiary value of exhibits. Theseprocedures were agreed to by the
Department of Justice.

(b) Unredacted Filing Under Seal. A party wishing to file an otherwise proper document
containing the personal identifiers listed in (a) may file an unredacted document under seal. That
document must be retained by the court as part of the record. The court may require the party to file
a redacted copy for the public file.
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() _JudkaiC"•of_ CULL. Staudas da. A pa-ty •nist Llply with all p11is iwo1_ d interim I tiles

adoptedx by the , Judkial Cuufciermt to protect ptiv acy and necuiity curn.c'.' zelatd tu tit, ptiblie
availarbility of court fiins

This is confusing given the statement in (b) above, which is contradictory to the Judicial Conference
Policy, yet required by the E-Government Act. In any event, the reference to "interim rules " should
be removed because pursuant to Section 205 (c)(3)(B)(i) ofthe E-Government act, any interim rules
cease to be effective once this rule becomes effective. Further, we really do not have any "interim
rules " other than the policy itself Thus, the use of that phrase would likely
be confusing to the reader.

If the current exemption for Social Security appeals is to remain part of the rule, such would need
to be specifically mentioned in the civil and appellate rules.

Template Committee Note

The rule is adopted in compliance with section 205(c)(3) of the E-Government Act of 2002,
Public Law 107-347. Section 205(c)(3) requires the Supreme Court to prescribe rules "to protect
privacy and security concerns relating to electronic filing of documents and the public availability
•... of documents filed electronically." The rule goes further than the E-Government Act in
protecting personal identifiers, as it applies to paper as well as electronic filings. Paper filings in
most many districts are scanned by the clerk and made part of the electronic case file. As such they
are as available to the public over the internet as are electronic filings, and therefore raise the same
privacy and security concerns when filed with the court.

The rule is derived from and implements the policy adopted by the Judicial Conference in
September 2001 to address the privacy concerns resulting from public access to electronic case files.
See http://www.privacv.uscourts.gov/Policy.htm The Judicial Conference policy sets forth seven
general principles:

1. There should be consistent, nationwide policies in federal courts in order to ensure that
similar privacy protections and access presumptions apply regardless of which federal court
is the custodian of a particular case file.

2. Notice of these nationwide policies should be given to all litigants in federal court so that
they will be aware of the fact that materials which they submit in a federal court proceeding
could become available on the Internet.

3. Members of the bar must be educated about the policies and the fact that they must protect
their clients by carefully examining the documents that they file in federal court for sensitive,
private information and by making the appropriate motions to protect documents from
electronic access when necessary.
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4. Except where otherwise noted, the policies apply to both paper and electronic files.

5. Electronic access to docket sheets through PACERNet and court opinions through court
websites will not be affected by these policies.

6. The availability of case files at the courthouse will not be affected or limited by these
policies.

7. Nothing in these recommendations is intended to create a private right of action or to limit
the application of Rule 11 of the Federal Rules of Civil Procedure.

Including all of the 7principles here may be too much for the Committee Note. A reference to the
policy, together with the paragraph that comes after the recitation of the principles may be enough.
Also, with the possible changes in access to paper files that may result in some courts due to the
operational guidelines that are being developed in the criminal privacy context, principle 6 may no
longer be accurate in all courts.

The Judicial Conference policy further provides that documents in [civil] case files should
be made available electronically to the same extent they are available at the courthouse, provided that
certain "personal data identifiers" are not included in the public file. Because case files are available
over the internet through PACERNet, they are no longer protected by the "practical obscurity" that
existed when the files were available only at the courthouse. Both the Judicial Conference policy and
this rule take account of this technological development bypreventing the widespread dissemination
of personal data identifiers that otherwise would be included in court filings.

Parties should not include sensitive information in any document filed with the court unless
it is necessary and relevant to the case. Parties must remember that any personal information not
otherwise protected will be made available over the intemet through PACERNet. Counsel should
notify clients of this fact so that an informed decision may be made on what information is to be
included in a document filed with the court.

Subdivision (b) allows parties to file an unredacted document under seal. This provision is
derived from section 205(c)(3)(iv) of the E-Government Act.

The clerk is not required to review documents filed with the court for compliance with this
rule. The responsibility to redact filings rests with counsel and the parties.
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CAPRA'S RESPONSES TO CACM'S COMMENTS

Katie,

I will send the suggestions to all the reporters for their
respective Committee meetings in the spring. I wanted to give my
observations on the reasoning behind some of the language on which
suggestions were made.

1. The reference to Judicial Conference Policy came from suggestions at
the meeting that from time to time the Judicial conference may wish-- in
the future--to establish certain guidelines in this area. Perhaps a
compromise would be an introductory phrase saying, "Except as
inconsistent with this rule .

2. We agreed at the meeting to leave social security out of the
template. Civil and Appellate will decide how to treat those cases.

3. We do plan to incorporate the reference list "solution" if it is
enacted. I hope that you will keep me apprised of developments.

4. I thought that it would be helpful to practitioners, at least as a
starting point, to include all of the general principles in the
Committee Note, as they would not be expected to find it elsewhere. I am
not sure what the other reporters think, but that will be a topic of
discussion at their meetings.

5. I thought the language on responsibility of the parties might be
outside the scope of a committee note, as the Standing Committee is
currently looking at it. But again, the other reporters might have a
different view.

Thanks so much for the comments.

Dan Capra
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LEONIDAS RALPH MECHAM ADM'INISTRATIVE OFFICE OF THE

UNITED STATES COURTS JOHN •K.RABIEJ
CLARENCE A. LEE, JR. Chief

Associate Director WASHINGTON, D.C. 20544 Rules Committee Support Office

January 6, 2004

MEMORANDUM TO E-GOVERNMENT SUBCOMMITTEE

SUBJECT: Materials for January 14 Subcommittee Meeting

For your information, I have attached background materials for the E-Government
Subcommittee meeting. The meeting will be held at 8:30 am on Wednesday, January 14, in theBoardroom at the Hermosa Inn in Scottsdale, Arizona.

Under section 205(c) of the E-Government Act of 2002 (Pub. Law No. 107-347), theSupreme Court must prescribe rules governing the security and privacy concerns arising frompublic access to electronic case records. The E-Government Subcommittee was formed by JudgeDavid Levi to develop proposed rules for the consideration of the pertinent advisory rulescommittees and review by the Standing Rules Committee, in accordance with the Rules Enabling
Act.

In June 1999, several years before the enactment of the E-Government Act of 2002, theCommittee on Court Administration and Case Management (CACM) began a study of privacyissues regarding public access to electronic case files in appellate, civil, bankruptcy, and criminalcases. CACM published proposed privacy policies ftr public comment. It conducted a series ofmeetings and public hearings. After extensive work and debate spanning four years, thecommittee developed a set of recommendations that were adopted by the Judicial Conference asthe judiciarys electronic-case-files privacy policy.

The attached materials include:

0 Five-page staff memorandum from the Committee on Court Administration andCase Management describing the history of the committee's actions in developing
the present Judicial Conference privacy policy regarding public access toelectronic case files. The memorandum contains six attachments, including: (1) Achart identifying and summarizing 242 comments submitted on CACM's initial
proposed privacy policy. (2) A list of speakers testifying at the public hearing onCACM's proposed privacy policy. (3) CACM's report to the Judicial Conferencerecommending adoption of a judiciary-wide privacy policy regarding appellate,civil, criminal, and bankruptcy case files. (4) A revised proposed model notice of
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REMOTE PUBLIC ACCESS TO ELECTRONIC CRIMINAL CASE RECORDS
A REPORT ON A PILOT PROJECT IN ELEVEN FEDERAL COURTS

THE QUESTION AND A SUMMARY OF FINDINGS

The Question Before the Committee and the Purpose of the Report

The Court Administration and Case Management Committee (Committee) recommended to
the Judicial Conference of the United States in 2001 that the Conference prohibit remote public
access to electronic criminal case files. The Judicial Conference agreed, and agreed that it would
reconsider the policy in two years, during which time the Committee would study the
implications of allowing remote public access. The Committee asked the Federal Judicial Center
(Center) to conduct an evaluation of a pilot project authorizing ten district courts and one circuit
court to make available remote public access to electronic criminal case documents. This report
summarizes the results of that evaluation, with the purpose of providing information to the
Committee as it re-examines the policy prohibiting remote public access to electronic criminal
case files.

Summary of Major Findings

Study Design. The pilot project began in the spring of 2002. Ten district courts and one court of
appeals were granted exemptions to the Judicial Conference policy that "public remote electronic
access to documents in criminal cases should not be available at this time [September 1, 2001]."'
The Committee selected four additional districts to servq as comparison courts fbr purposes of
this evaluation. These comparison courts had made ele•tronic images available prior to 2001 but
were not granted exemptions by the Judicial Conference to continue allowing remote public
access during the pilot The Administrative Office (AO) issued a set of operational guidelines for
the pilot courts that specified which documents could not be displayed under any circumstances
and what information was to be redacted from all criminal filings (see the Appendix for the exact
text of the operational guidelines).

The goal of the pilot project evaluation was to generate answers to a set of questions, agreed
to by the Committee, the AO, and Center. The evaluation questions address these areas of
concern: (1) what rules and procedures did the courts promulgate for remote public access; (2)
what advantages and/or disadvantages are there to parties, judges, and court staff of such access;
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and (3) what harm and potential harm of remote public access to criminal case documents did the

Center's evaluation of the pilot program identify? This report is organized around these

questions.

In addition to harm or potential harm from remote public access, the Committee asked the

Center to study the potential harm posed by online criminal dockets, which contain entries such

as hearings, filings of motions, and issuance of orders for a given criminal case. These entries are

accompanied by descriptions of the entries, regardless of whether electronic images of

documents are available. The question is whether these descriptions can contain harmfiul

information. The Committee selected six additional districts to serve as comparison courts for the

supplemental study of docketing information.

The sources of information for this report are: 1) telephone interviews with chiefjudges,

clerks of court, federal defenders, CJA panel attorneys and U.S. Attorneys in the eleven pilot

courts and four comparison courts; 2) a survey of district and magistrate judges in the ten pilot

district courts; 3) a study of defense attorney location relative to the federal courthouses in the

ten pilot district courts; and 4) a study of docket sheets in the six additional comparison courts.

Results from U.S. Attorney interviews are reported separately and any information obtained from

U.S. Attorneys is identified as coming from that source.

Modes of Access. The pilot courts' most,common means of accessing online case information is

PACER (Public Access to Court Electronic Records). Less common is the use of RACER

(Remote Access to Court Electronic Records).

Court Practices. The actual practices of the pilot courts cannot be easily summarized and

compared, as these practices vary considerably. Most of the pilot courts had allowed remote

public access before the formal pilot program began, and each court had a different set of

criminal case documents that it made available in electronic form online. The pilot courts that

had offered remote access to criminal case documents before the pilot project sought to conform

their practices to the AO's operational guidelines on document availability and redaction, but

with varying results. The variation in the adoption of the operational guidelines is most apparent

when these practices are considered in terms of the number and types of documents the courts

make available via remote public access.

The operational guidelines prohibit remote public access to certain documents such as

pretrial and presentence investigations, Statements of Reasons, and sealed documents. As

respondents in the district courts often noted, the prohibited documents were not made available
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online before the pilot project and, therefore, posed no implementation issues for the pilot district
courts.

The pilot district courts that make a limited subset of other criminal case documents available
online adopted the operational guidelines with few or no reported problems. Respondents in the
district courts with greater numbers of documents available online often reported concerns about
the operational guidelines and the need to balance competing demands of document availability
(to meet the needs of users), document redaction, and monitoring of guideline compliance by
filing parties. Several of the courts with more extensive online offerings found that they had to
make changes in their practices to comply with the operational guidelines. These changes
included one or more of the following- changes to document formats, special document scanning
procedures, exemptions to the redaction rules, and removal of certain documents from remote
public access. Virtually every pilot court respondent, however, whether they were judges, clerks,
or defense attmoeys, agreed that redaction had to be the responsibility of the filing parties. And
they were in agreement as to why: clerks' offices have neither the personnel nor the training and
experience to redact each filed document.

The Eighth Circuit reported no problems in implementing the operational guidelines.

Local Rules. None of the pilot courts had instituted new local rules for the pilot project at the
time this report was prepared. Some courts had working or advisory groups address the issue of
redaction, with input from the U.S. Attorney's office and the defense bar. One court, which
makes virtually all unsealed documents available online, turned the task over to its local rules
committee. However, that committee did not reach an agreement on a new rule for document
availability and redaction, and that court has not implemented the operational guidelines. While
this report was being prepared, another of the pilot coutts had proposed an amendment to its
local rules that specified how identifying information in pleadings and other filed documents
would be made available to the court but not to the public.

Advantages/Disadvantages to Parties. Interview respondents in the pilot courts reported four
categories of advantages of remote access to parties (and attorneys): access to information; case
tracking; organizational/operational benefits; and general public benefits.

Most interview respondents extolled the advantages of access for attorneys and, to a lesser
extent, for defendants and the general public. When asked about possible advantages to the
public of remote access, the most common response was that it created or reinforced the concept
of the courts as an open, public institution. This response came from chiefjudges, clerks, and
defense attorneys. Respondents reported few disadvantages of remote public access. The only
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disadvantage reported by more than one respondent was the potential misuse of criminal case
documents, in the form of identity theft or the identification of cooperating defendants.

Advantages/Disadvantages to Judges and Staff Respondents reported four categories of
advantages to judges and court staff-

" savings of time and money,

" remote access by judges;

* organizational benefits (separate from time and money savings); and

* highlighting of the open and public nature of the court.

Respondents described few disadvantages to the court. Those mentioned fall into three
categories:

" the court must take on a gate-keeping finction, deciding which documents are available
via remote public access;

" the organizational burden of scanning documents and ensuring that only selected
documents are available to the public; and

" loss of control over publicly available documents and the information therein.

Sealed Documents. When asked if requests by government or defense attorneys in the pilot
courts to seal documents might increase: to prevent document availability via remote access,
most respondents were not concerned that it would become a widespread practice. Several
defense attorneys said that they rely on judges to make reasonable decisions about requests to
seal any portion of a case or the entire case.

Harm. For the period of the pilot project, interview respondents reported no instances of harm
resulting from remote public access in any of the pilot courts!

The majority of the pilot courts and all of the comparison courts made criminal case
documents available through remote public access prior to September 2001. For the period
before the pilot project, inte-view respondents reported no verifiable instances of harm resulting
from remote public access in any of the pilot court or comparison courts. A CJA Panel attorney
in a comparison court reported a threat to a client who was cooperating with the government.
2 During the pilot project there was a case of alleged identity theft filed in federal court in the Middle District of

Florida, a non-pilot court. The defendants targeted prominent and wealthy individuals who had been charged with
crimes in federal court, used the Internet and publicly available federal court records to gather identifying
information about these individuals, and with that information, established credit cards and lines of credit
According to investigators, the case does not involve the misuse of documents available via remote public access.
The defendants allegedly used PACER to tack the progress of their victims' criminal cases, but obtained by mail
copies of documents filed in federal courts around the country.
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However, the source of the information behind the threat could not be traced directly to remote
public access to online documents. The information could have been obtained from other sources
that include co-defendants, the online docket (without accessing criminal case documents) and
the paper file kept in the clerk's office. This was the only reported incident in any of the
comparison courts.

U.S. Attorney Interviews. The views of the U.S. Department of Justice (DO]) on remote public
access are contained in the Departmint's formal comment to the AO on privacy and public
access to electronic case files as to public access to electronic criminal case files" DOJ urges the
Judicial Conference to consider during its policy deliberations the potential for harm to
individuals or to criminal investigations and prosecutions of widespread public dissemination of
criminal case information. Our interviews of U.S. Attorneys or their designees revealed no
specific instances of harm to individuals, such as cooperating defendants, from remote public
access nor did they report problems with investigations or prosecutions, but the pilot dii-trict
courts are a small sample of all 94 districts, whose experiences may not be representative of
what would happen across all federal districts.

Survey Results. The survey results confirmed many of the findings of the interviews. The district
and magistrate judges we surveyed saw more advantages than disadvantages to allowing remote
public access to criminal case files. This was especially the case with judges who used remote
access to electronic criminal case files. *hen judges were asked about restrictions on access to
criminal case documents, 57 percent of the district judges and 56 percent of the magistrate judges
responded that there should be unlimited remote public access to criminal case documents
(excluding sealed documents). Only 4 percent of the district judges and 6 percent of the
magistrate judges responded that there should be no public access. The judges were asked
whether, to their knowledge, any harm had resulted from remote public access in their district.
The response was 100 percent no.

THE REPORT: STUDY CONTEXT AND DESIGN

Context

At its September 2001 meeting, the Judicial Conference adopted recommendations by the
Committee concerning remote public access to electronic civil, criminal, bankruptcy and

3U.S. Department oflustice, Comments Regarding the Privacy and Security Implications of Public Access to
Electronic Case Files, February 2001.
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appellate case files. With regard to criminal case files, the Judicial Conference adopted this

recommendation:
4

Public remote electronic access to documents in criminal cases should not be available at this

time, with the understanding that the policy will be reexamined within two years of adoption

by the Judicial Conference.

At its March 2002 meeting, the Judicial Conference endorsed a recommendation by the

Committee to create a pilot project to study the impact of remote public access to electronic

criminal case files. The Center conducted the evaluation of the first year of the pilot project, May
2002 to March 2003), under the guidance of the Committee's Subcommittee on Privacy Policy

Implementation.

The evaluation was designed to answer five general questions.

1. Description of Court Practices. What kinds of documents and information are the

courts making available electronically?

2. Rules. What rules and procedures have the courts promulgated?

3. Party Advantages/Disadvantages. What is the utility of remote public access and

electronic filing to parties in criminal cases?

4. Judge and Staff Advantages/Disadvantages. What effect does a policy that limits

public access have on judges and court staff?

5. Harm. Has anyone been harmed or threatened with harm because of information

contained in case documents that were obtained through remote public access?
I

The pilot courts were asked by the AO to implement operational guidelines, which specified
that certain documents and certain information could not be made available via remote public

access. Consequently, the rules and procedures implemented by the courts largely concern which

documents and information are made available and how these restrictions are effected.

Therefore, the first two questions will be answered together.

Study Design

The study has four parts that will help answer the evaluation questions: interviews with chief
judges, clerks of court, federal defenders, CJA panel attorneys, and U.S. Attorneys in the pilot

courts and a set of comparison courts; a survey of district and magistrate judges in the pilot
*1

4 JCUS, supra note 1.
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district courts; a study of defense attorney location relative to the federal courthouse in the pilot
district courts; and a study of docket information in a second set of comparison courts. This
section describes the pilot and comparison courts and the purposes and data sources for these

parts of the study.

Selection of Courts. To answer the study questions, the Committee selected three categories of
courts. These categories of courts represent a range of experiences with public access and
include courts that are currently making case documents available electronically to the public as
well as courts that did so before September 2001. The courts in each category are listed in
Table 1. The first category, the Pilot Courts, consists often district courts and one court of
appeals, to all of which the Judicial Conference granted an exemption to the policy prohibiting
remote public access to electronic images of criminal case documents. Nine of the district courts
offered remote public access to criminal case documents before September 2001, and as a result
have considerable experience with such access. Therefore, these courts can speak to many of the
study questions and speak more authoritatively than other courts about the impact of permitting
remote public access, Two other courts were added to the list: the District of the District of
Columbia and the Eighth Circuit. At the time of the Committee's recommendation, the District
of the District of Columbia planned to begin making documents available online and the court of
appeals made briefs available online in electronic form before September 2001.

The second category of courts in Ta1tle I displayed electronic images of criminal case
documents prior to September 2001, but were not granted an exemption to the Judicial
Conference policy (Comparison Courts, Group I). These courts have prior experience with
electronic public access and therefore can speak to many of the study questions. These courts can
also speak about the impact of not permitting remote pblic access to criminal case documents.
The third category in Table 1 consists of courts that have never made criminal case documents
available online to the public (Comparison Courts, Group U). We used this third set of courts for
a study of online criminal dockets (see below).
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Table 1

Comparison Courts Comparison Courts
Pilot Courts Group I Group 11

S.D. Cal. S.D. Iowa D. Colo.

D. D.C W.D. N.C. M.D. Fai

S.D. Fla. W.D. Okla. S.D. N.Y.

S.D. Ga. D. Vt. M.D. Tenn.

D. Idaho W.D. Va.

N.D. Ill. W.D. Wise.

D. Mass.

N.D. Okla.

D. Utah

S.D. W.Va.

Eighth Circut

Interviews. Between September 2002 and April 2003, Center staff conducted interviews in the

pilot courts and Group I of the comparison courts. In the pilot courts, the chiefjudges and clerks

of court were interviewed at the beginning of the study and at the end of the study to inq ire

about changes in court policies or procedures since the first interview. In the pilot district courts,

federal defenders5 or assistant federal defenders, CIA panel attorneys, and U.S. Attorneys or

their designees were interviewed once. In the Group I comparison courts, chiefjudges, clerks of

court, and federal defenders were interviewed once.

For various reasons, not all of these individuals wer6 interviewed in every pilot court. For

example, in six of the ten pilot courts and the court of appeals, the chiefjudge chose not to be

interviewed, deferring to the clerk instead. One of the pilot courts does not have a federal

defender; the CIA panel attorney representative was interviewed instead. The District of the

District of Columbia has not yet implemented the pilot project because of the time and resources

required to do so. This court did not have remote public access before September 2001 and, after

the pilot project began, devoted its resources to the implementation of the Case Management and

Electronic Case Filing System (CM/ECF). As a result, only the chiefjudge of the District of the

District of Columbia was interviewed; no other interviews were conducted in that district.

several of the pilot district courts have Community Defenders. For purposes of this report, the terms "federal
defender" and "defender" will refer to Community Defenders as well as Federal Defenders.
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Finally, interviews could not be scheduled with two of the remaining nine U.S. Attorneys by the
time this report was prepared.

The interviews dealt with the questions listed earlier: harm, advantages and/or disadvantages
to parties, judges, court staff, and the public, court practices, and rules. Respondents were also
asked about document availability and redaction and the operational guidelines. A basic set of
questions was asked of all respondents, with more in-depth questions tailored to the respondent.
For example, chiefjudges and clerk, were asked about court practices and rules; attorneys were
asked about their everyday use of remote access. In addition, the interviews in the Group I
comparison courts included questions about the impact of ending remote public access to
electronic criminal case documents at the conclusion of the pilot study.

Pilot Court Survey. The Center sent a questionnaire to 62 magistrate judges and 133 district
judges in the ten pilot district courts. The questions dealt with a subset of the issues covered in
the interviews, with a focus on advantages and disadvantages of remote public access, document
availability, and redaction. Questionnaires were returned by 32 of the 62 magistrate judges (52
percent) and 64 of the 133 district judges (48 percent). The range of responses from both groups
was substantial and we are confident that they are representative of the views of magistrate and
district court judges in the pilot courts.

Distance ofAttorney Offices from the Fqderal Courthouse. To better gauge the advantages of
remote access to parties, a study was conducted of defense attorneys in a sample of criminal
cases filed in the ten pilot district courts during fiscal year 2001. The purpose was to obtain
information about: 1) the proportion of cases in which the defense attorney is a private attorney
(as opposed to a .federal defender), and 2) the location of defense attorneys' offices relative to the
federal courthouse. Federal defenders are typically locdted in or near the federal courthouse,
whereas private attorneys may or may not be located in the same city as the courthouse. Remote
access to electronic criminal case files is likely to be of greater value to attorneys who do not
have easy access to the federal courthouse.

Criminal Docket Sheets. The electronic docket, which is publicly available regardless of whether
electronic criminal case documents are available, contains a significant amount of information
and entries about a criminal case: initial charges, pretrial release status, final charges, trial
information, plea, sentence disposition, and other information. We were especially interested in
determining whether there is information in the docket that is potentially harmful, whether to
defendants, victims, witnesses, or 3d parties. The interviews addressed this question, but to
supplement the interview data, we undertook a modest analysis of docketing information in the
Group HI Comparison Courts (see Table 1). Docket sheets were downloaded for a random sample
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of 100 cases filed in fiscal year 2001 from each of these six comparison courts. Our examination
of the docketed information was guided by information we obtained during the interviews about
potentially harmful docket entries.

FIDINGS FROM THE PILOT COURTS

The majority of findings reported in this section come from the interviews with chief judges,
clerks, federal defenders and assistant federal defenders, and CJA panel attorneys. As a reporting
convention, the term federal defender will refer to both federal defenders and assistant federal
defenders,6 and defense attorney will refer to both federal defenders and CJA panel attorneys. In
general, interview results will not be reported in terms of the numbers or proportions of
respondents expressing a view or reporting a piece of information. The number of interviews is
too small to give meaning to firequencies, proportions, or percentages. Results from U.S.
Attorney interviews are reported separately and any information obtained from U.S.Attorneys is
identified as coming from that source.

The Pilot Courts

As context for the discussion of findings, Table 2 gives some information about the pilot
district courts. This information is taken from tables published in Judicial Business of the United
States Courts.1 Note that the range of crininal filings is quite large, from less than 200 to almost
4,000 criminal filings per year.

6See Footnote 5.
'Judicial Business of the United States Courts, 2001 Annual Report of the Director.
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TABLE 2
2001 FILINGS IN THE PILOT DISTRICTS

Authorized Criminal Civil
District Judgeship? Filings eFigse

S.D. Cal. 8 3,853 2,618

D.D.C 15 464 2,958
S.D. Fla. 17 1,841 8,961

S.D. Ga. 3 418 1,128
D. Idaho 2 161 697

N.D. Ill. 22 647 10,340

D. Mass. 13 403 2,884
N.D. Okla. 3.5 121 1,001
D. Utah 5 745 1,158
S.D. W.Va. 5 235 1,253
'Table X-IA
b Table D-1
'Table C-3

Court Practices and Rules

The pilot project began in May 2002 when the pilot courts were sent the AO's operational
guidelines on document availability and redaction (see Appendix). Upon receipt of the
guidelines, the courts were authorized to allow remote public access to criminal case documents.

Six of the eleven pilot courts had never stopped remote public access to criminal case
documents. Four of the remaining five courts re-established remote public access (one of these
courts had implemented remote access for the U.S. attorney's and federal defender's offices after
September 2001). The remaining court, the District of the District of Columbia, has not yet
implemented the pilot project because of the time and resources required to do so. This court did
not have remote public access before September 2001 and, after the pilot project began, devoted
its resources to the implementation of the Case Management and Electronic Case Filing System
(CM/ECF). Therefore, this court is not included in the interview results reported here. The court

is included in the results of the survey and the attorney distance study.

Mode of.Access. The most common means of accessing online case information is PACER.
PACER is an electronic public access service available in most federal courts. It allows a user to
request information about a particular individual or case in the participating districts. it is
supported through the PACER Service Center, the judiciary's centralized registration, billing,
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and technical support center. Members of the public can register online for PACER accounts by
providing their name, address, phone number, and e-mail address. Users are billed for their
usage. The individual courts maintain their own PACER databases.

Nine of the ten pilot courts with access to criminal case documents use PACER, although in
three of these courts criminal case documents are accessible only through RACER, an alternative
system for requesting case information. RACER does not have a centralized system and can be
set up so that it either does or does nbt require an IID and password. The tenth court uses RACER

exclusively.

Court Practices. The guidelines prohibit remote public access to certain documents such as
pretrial and presentence investigations, Statements of Reasons, and sealed documents (see the
Appendix for a complete list of documents). The guidelines also require the redaction of certain
information from all criminal filings: Social Security Numbers, financial account numbers, dates
of birth, names of minor'children, and home addresses. Redaction is the responsibility of the
filing parties, with the possibility of sanctions by the court for failure to comply.

The Eighth Circuit reported no problems implementing the operational guidelines. Attorneys
are sent a notice with the guideline information on redaction when a case is docketed. That
notice also instructs attorneys not to include Presentence Reports and Statements of Reasons in

their briefs.

The pilot district courts described varied experiences implementing the operational
guidelines. As respondents often noted, the prohibited documents were not made available online
before the pilot project and, therefore, posed no implementation issues for the pilot courts.
However, the redaction requirements produced a variety of experiences among the pilot district
courts. Several courts reported no problems implementing the redaction requirements. Several
other courts described significant problems that had to be resolved before and after the guidelines
were put into effect. A chiefjudge in one pilot district described the redaction requirements as a
"disaster" when applied to certain types of pretrial documents (e.g., bail surety documentation)
that, of necessity, contain identifying information on the list of information to be redacted. A
clerk in another pilot district said that he would have opposed participation in the pilot project
had he known about the redaction requirements beforehand. Another pilot district could not
reach an agreement about a local rule for redaction and, consequently, never implemented that
portion of the operational guidelines. From the beginning of the pilot project to the time this
report was prepared, there has been no redaction of documents filed in and available via remote
public access from this court.
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Based on the interviews and examination of the courts' online dockets, much of the variation
in implementation experiences seems to be associated with the number and variety of criminal
case documents the district courts make available online. The courts that offer more criminal
case documents online tended to report more issues with implementation than did the courts with
fewer types of documents available. If there was an effect of the number or variety of documents
on the implementation, it may have been enhanced by the fact that document availability was
also associated with the number of criminal filings. Courts with larger numbers of filings also
tended to offer more documents online. However, any associations should be viewed cautiously
in a sample of nine district courts.

There is no typical list of criminal case documents available online among the pilot district
courts. At a minimum, a pilot district court might have indictments, informations, motions,
orders, and the Judgment and Commitment Order (less the Statement of Reasons). The districts
that offer more documents online have, in addition to those cited above, one or more of the
following: warrants, supporting documents for bond applications, magistrate information sheets,
financial affidavits, petitions in supervised release violation cases, sentencing memoranda, plea
agreements, and transcripts. Many of these documents contain information that the operational
guidelines require be redacted.

One of the pilot district courts makes every unsealed document publicly available online
(except transcripts and documents on the prohibited list). The clerk of this court stated that

attorneys rely heavily on the availability of these documents in the course of their work. This
court proposed a local rule for redaction, but the local rules committee could not come to an
agreement on the rule. A member of the local rules committee was specific in stating that the
U.S. attorney's office did not want to redact any of its flings and sought exemptions to any
redaction requirements. The committee could not reach agreement and the redaction portion of
the operational guidelines had not been implemented at the time this report was prepared.

Another court established a working group to implement the operational guidelines; the
group included representatives from the U.S. attorney's office, the federal defender's office, and
the local defense bar. This court also has an extensive list of documents available to the public
online. The clerk of this court described PACER as a "workhorse" and an important factor in

keeping their high volume of criminal cases moving. The court had issued a general order at the
beginning of the pilot project that was modeled on the operational guidelines. Based on the
working group's efforts, a revised general order was issued, adding a number of documents to
the prohibited list that it decided could not be redacted easily.
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Somewhere in the middle of these varied experiences is the pilot district that has taken a

measured approach to making documents available online. Although it does extensive scanning

of documents for internal use, only indictments, informations, and orders are publicly available

on the court's web site. A working group, with representatives from the U.S. Attorney's office

and the local bar, has met to make decisions about which documents to make available. But,

according to the clerk, they have moved slowly, and intentionally so.

Several districts had a more specific implementation matter: 18 USC § 3612(b)(1)(A)

requires that a "judgment or order imposing, modifying, or remitting a fine or restitution order of

more than $100 shall include the name, social security account number, and residence address of

the defendant." Several courts interpreted this statute as a prohibition on redacting Judgment and

Commitment Orders. This interpretation led to various solutions. One district simply blocked the

social security number and date of birth with opaque tape before scanning the documents.

Another district moved these identifiers to the Statement of Reasons. This same district was also

concerned about the identifiers in the petition filed in supervised release violation cases. The

clerk did not want to produce two versions of the petition (or of the Judgment and Commitment

Order)-redacted and unredacted-and these petitions are now filed under seal. A third district

decided to not make Judgment and Commitment Orders available online.

Compliance and Monitoring. The operational guidelines put the responsibility for redaction of

criminal filings on the filing parties. Based on the guideline's recommended language for notice

to the bar of the pilot project and its redaction requirements (see Appendix), the courts were not

obligated to check each document for compliance. In fact, one clerk read the guidelines to mean

that the court was not obligated to do anything different than what it had been doing. Apart from

the district courts' redaction of internally-generated cripiinal case documents, the courts did not

seem to monitor compliance, or monitor it closely. Several clerks expressed the concern that the

volume of documents processed by their courts made monitoring difficult, particularly

monitoring of private defense attorneys unfamiliar with the redaction requirements. At the same

time, defense attorneys in several districts reported receiving assurances from their respective

courts that they would not be sanctioned for inadvertent failures to redact

Advantages and Disadvantages to Parties

In the interviews, most respondents extolled the advantages of access for attorneys and, to a

lesser extent, for defendants and the general public. Defense attorneys were generally very

positive about the benefits to them and their staffs of remote access. The advantages cited in the

interviews can be grouped generally into four categories: access to information; caseitracking;
organizational/operational benefits; and general public benefits.
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Access to information. Remote access provides immediate, remote, and simultaneous access to
case information and documents, 24 hours a day. In other words, attorneys can access case
documents from their offices, any time of the day, regardless of who else might be accessing the
documents. Everything-the docket and filed documents-is in one place (depending on the
documents a court makes available online). And access to all of the filed cases creates a research
tool for attorneys (as well as for law students and academics). These were the most common
responses, and they came from judges, clerks, and attorneys. Several respondents noted that this
is a form of equal access that helps "level the playing field" for defense attorneys who might be
located some distance from the court and for whom trips to the clerk's office could be

burdensome.

Case tracking. With remote access, attorneys, defendants, defendants' families, and other
members of the public can track cases. U.S. attorneys and defense attorneys can check for new
filings in their cases, without waiting for documents to be sent to them by the court or by

opposing counsel.

Organizational/Operational Beneflts. Attorneys can print documents as they are needed or, if
documents are not available online, they can determine which documents to request from the
clerk's office. Federal defenders can use online charging documents to assign cases in their
offices. In response to questions, the clerk's office can direct the media to cases online for more

information.

General Public. When asked about possible advantages to the public of remote access, the most
common response was that it created or reinforced the concept of the courts as an open, public
institution. This response came from every type of respondent: chiefjudges, clerks, and defense
attorneys. In fact, this served as the basis for many resjiondents to state that there should be
remote public access to all or most unsealed documents and that as little redaction as possible
should take place.

The chiefjudges, clerks, and defense attorneys cited few disadvantages of remote public
access to attorneys, defendants, or to the general public. The only disadvantage cited more thahi
once was harm caused by misuse of documents or the information therein (e.g., identity theft).
The most commonly cited concern was identity theft, followed by the identification of and
possi'ble harm to cooperating defendants, informants, witnesses, or victims. In a typical criminal
case, identifying information about a defendant might be scattered throughout the range of filed
documents-indictments and informations, documents in support of bond applications, financial
affidavits, and Judgment and Commitment Orders contain or may contain identifying,
information such as social security numbers, financial account numbers, dates of birth, and home
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addresses. As a counterpoint, several respondents stated that criminal defendants do not represent
good targets for identity thieves (but see footnote 2). As for cooperating defendants, some
respondents were skeptical that documents posed much of a threat. Several respondents said that
they assume a defendant is cooperating if a case does not go to trial. One defense attorney said
that information about cooperation "gets around the street" and that the last place anyone would

look for it is online.

Other disadvantages, each reported by no more than one respondent, are:

" easy access by jurors or witnesses to criminal case documents;

" remote access requires a certain level of technology-a computer, Internet service, and a
PACER account-that may be beyond the reach of some individuals; and

" inconsistency within and between districts as to the number and types of documents
available-remote public access is no guarantee that certain documents and information
are available in this format.

Advantages and Disadvantages to Judges and Court Staff

Only chiefjudges and clerks of court in the eleven pilot courts were asked about advantages
and disadvantages to judges and court staff They reported advantages that can be grouped into
four categories: savings of time and money; remote access by judges; organizational benefits
(separate from time and money savings)' and enhancements to the public nature of the court.

Savings. Most of the chiefjudges and clerks discussed the time and money savings to the court
of remote public access. These savings stem from the fact that staff spend less time pulling files,
making copies of documents, and answering questions. One clerk did point out that these savings
are assumed to occur;, no empirical assessment of the savings in time and money has been made.

Remote Access by Judges. With remote public access, judges have access to information and
documents from their cases regardless of location. If a judge travels to another place of holding
court, docket and case file information are still readily available. Remote access is particularly
valuable for court of appeals judges, who are located throughout their respective circuits.

Organizational Benefits. Respondents cited several organizational benefits apart from savings of
time and money: less traffic in the clerk's office; errors are more likely to be detected, and
detected earlier because attorneys and others have fist and ready access to documents; the media
and the general public can be referred to the online docket for answers to questions; scanning of
documents facilitates fax notification of attorneys of newly filed documents; and the use of a
new technology positions the court to take advantage of future technological changes.
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Public Nature of the Court. Many of the chiefjudges and clerks cited this as an advantage of
remote public access. The courts are a public institution, and ready access to information
highlights and reinforces that quality.

The chiefjudges and clerks of court identified few disadvantages to the court of remote
public access. Those reported were of three types generally: gate keeping flnction;
organizational; and loss of control over information. Several respondents reported that there werb
no disadvantages to judges nor to the court of remote public access.

Gate keeping. Remote public access forces the court to make decisions about which documents
and what information in those documents the public can and cannot view online.

Organizational. Remote public access requires extra work by the clerk's office, scanning
documents and ensuring that the correct documents are made available (i.e., ensuring that sealed
documents are not inadvertently made available).

Loss of Control. Once documents are available online, the court no longer has any control over
who views thena, nor the uses to which they are put.

Harm Resulting From Remote Public Access

The majority of the pilot courts had made documents available online prior to September
2001. These documents were also made available as part of the pilot project, however, the pilot
courts were not required to redact the pre-September 2001 documents for the pilot project. These
unredacted documents were accessible alongside the redacted documents filed under the
operational guidelines of the pilot project. There were exceptions as several courts prohibited
access to documents filed during the pilot project that cpuld not be easily redacted (e.g., bond
documents, Judgment and Commitment Orders) and, in one district, extended that prohibition to
these documents filed before the pilot project. In the majority of pilot districts the documents
filed prior to the pilot courts' implementation of the operational guidelines constitute a higher
level of risk than do those filed afterwards. Consequently, the availability of both redacted and
unredacted documents tests the efficacy of the redaction requirements in the operational
guidelines.

For the period of the pilot project, there were no reports of misuse of criminal case
documents, nor were there any reports of harm stemming from the availability of these
documents via remote public-access.

A CJA panel attorney in a Group I comparison court reported threats to a client wlo had
cooperated with the government. However, the source of the information behind the threats
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could not be traced directly to online documents (which would have been available in that

district before September 200 1). The information about this defendant's cooperation could have
been obtained from a number of sources that include co-defendants, the online criminal docket
(without accessing criminal case documents) and the paper file kept in the clerk's office.

Otherwise, for the period prior to the beginning of the pilot projects, there were no documented
instances of misuse of online documents nor of harm stemming from their availability online in

any of the pilot or comparison courts.

U.S. Attorney Interviews

The views of the U.S. Department of Justice (DQJ) on remote public access are contained in

the Department's formal comment to the AO on privacy and public access to electronic case files
as to public access to electronic criminal case filesd8 DOJ urges the Judicial Conference to
consider during its policy deliberations the potential for harm to individuals or to criminal
inve stigations and pros c..utions of wideespread public dissemination of criminal case information.

Our interviews of U.S. Attorneys or their designees revealed no specific instances of harm to
individuals, such as cooperating defendants, from remote public access nor did they report
problems with investigations or prosecutions, but the pilot district courts are a small sample of all

94 districts, whose experiences may not be representative of what would happen across all

federal districts.

Document Availability and Redaction

The Operational Guidelines. All respondents were asked about the document availability and
redaction portions of the operational guidelines. With a few exceptions, respondents agreed with
the list of prohibited documents. This result should not surprise, since the documents prohibited
by the operational guidelines are treated by the courts as if they were sealed documents. In other

words, these documents are not available to the public, even in the clerk's office. The lone
exception is the pilot district court that makes Statements of Reasons available to the public.
Respondents in that district thought that the Statement of Reasons should not be on the
prohibited list. Otherwise, if respondents in the pilot courts proposed changes to the prohibited
list, it was to add documents. Proposed additions to the list include: sentencing memoranda by
defense attorneys, documents with mental or physical health information, financial statements,
CJA vouchers, pretrial diversion information, any document involving departures, grand jury

target letters, witness lists, and trial memoranda.

' U.S. Department of Justice, Comments Regarding the Privacy and Security Implications of Public Access to
Electronic Case Files, February 2001.
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Similarly, most respondents agreed with the list of information to be redacted. Only one
respondent, a defense attorney, suggested an addition to that list. This respondent would like to
see the entire social security number redacted rather than just the first seven digits. Finally,
virtually every respondent, whether they were judges, clerks, or attorneys, agreed that redaction
had to be the responsibility of the filing parties. And they were in agreement as to why: the
clerk's office does not have the personnel nor the training and experience to redact each filed
document. Only the parties will be able to redact reliably the documents they file with the court.

Sealed Documents. Many respondent, especially the attorneys, brought up the issue of sealed
documents. Most of the defense attorneys said that, if they were concerned about a document or
the information therein, they would request that the document be sealed. When asked if requests
by government and/or defense attorneys in the pilot courts to seal documents might increase, to
counter document availability via remote access, most respondents were not concerned that it
would become a widespread practice. Several defense attorneys said that they rely on judges to
make reasonable decisions about the need to seal any portion of a case or the entire case.

FINDINGS FROM THE GROUP I COMPARISON COURTS

The four districts in comparison Group I (see Table 1 above) were selected because they had
had remote public access before September 2001, for varying lengths of time, but these courts
did not receive exemptions to continue that access as part of the pilot project. The chiefjudges,
clerks, and federal defrnders in these districts were interviewed alter the pilot project had been in
operation for approximately eight months. Since these courts were not participating in the pilot
project, there was no need for multiple interviews nor for interviews at the beginning of the pilot
project.

Access

These courts ended remote public access to criminal cate documents when the Judicial
Conference approved the policy prohibiting such access. However, three of the four courts
developed alternative systems, through PACER or RACER, to allow the U.S. attorneys, federal
defenders, and private defense attorneys to access online the documents for their cases. In these
districts, the chiefjudges and clerks reported no complaints or issues resulting from the end of
public access. The fourth district did not develop such a system. The clerk of court in that district
reported that the U.S. Attorney's office complained about the lack of access and the federal
defender reported that the lack of remote access to documents was an inconvenience.
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Findings

The interviews with respondents in the comparison courts echoed those reported in the pilot
courts. Respondents reported the same types of advantages and disadvantages of remote public
access and the same range of views on document availability and redaction. This is not a
surprising result since these courts have some history of remote access. If there was one
difference that stood out, it was more ambivalence toward unrestricted remote public access,
defined as no restriction on who canthave remote public access. Almost half of the respondents
were either undecided about unrestricted access or favored access limited to parties. The
remainder were in favor of unrestricted remote public access.

SURVEY RESULTS IN THE PILOT COURTS

Advantages and Disadvantages

The mail survey ofjudges included questions about the advantages and disadvantages of
remote public access. Judges were presented with separate lists of advantages and disadvantages
and asked, for each item in each list, whether they agreed that it was an advantage or
disadvantage, respectively. The lists were drawn from the interviews with chiefjudges, clerks,
federal defenders, and CIA panel attorneys. Figure 1 contains a chart of the percentages of
magistrate and district judges, separatelt, who agreed that each item was an advantage. There is
one item missing from the chart Since no judge agreed that there were no advantages, it is
omitted from the chart.

The chart in Figure 1 (see below) shows high rates of agreement with the potential of remote
public access. The percentages for district judges rangqTrom 82 percent for "attorneys can track
cases" to 48 percent for "saves case preparation time." The percentages for magistrate judges
tend to be lower, ranging from 88 percent for "attorneys can track cases" to 38 percent for
"creates a spirit of public openness." When asked whether they access documents online, 73
percent of the judges reported doing it occasionally or regularly. Figure 2 lists the same
advantages, but excludes district and magistrate judges who never use remote access. The
percentages increase in virtually every category: judges who use remote access are more likely to
see advantages to parties, the clerk's office, the court, and to themselves than judges who never
use remote access to criminal case documents.
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Figure 1
Advantages of Online Public Access

100

80

$60

S401

20

0 Minnowm Ca ý fib twC ?Mdt = -. mtf RfbNS SSpat Pon Sow Otur
T~fl Ca. p.t wAt TMdiCa. ýft Pq m Ca, Tdc o Pult Pa "ego, Admfesa

a. c. C a.. - waa T.M

*MaWmt.Judgs(N -r34) 13strict Judges(N =62)

Figure 2
Advantages of Online Public Access
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Although high proportions ofjudges see advantages in remote public access, the chart in
Figure 3 shows fewer judges think there are potential disadvantages of remote public access. In

Figure 3, the high and low categories are the same for magistrate and district judges: 56 percent
and 55 percent for "jurors can access cases," respectively, and 41 percent and 29 percent for
"potential of identity theft," respectively. Whereas no judges said there were no advantages of
remote access, 21 percent of the magistrate judges and 15 percent of the district judges said there
were no disadvantages to remote access. Figure 4 lists the same disadvantages, but for judges
who use remote access. The results are more mixed than for advantages, but internally
consistent. Judges with remote access are as or slightly more likely to see its risks, and therefore
more likely to view danger to cooperating defendants and 3rd parties and identity theft as
disadvantages. In the other categories of potential disadvantages, judges with remote access are
as or less likely to see these as disadvantages.

Figure 3
Disadvantages of Online Public Access
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Figure 4
Disadvantages of Online Public Access
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Document Availability and Redaction

Judges were asked about the operational guidelines for the pilot project, specifically whether
they agreed with list of criminal documents prohibited from remote access and the list of
information to be redacted from criminal documents f11$ with the court. With respect to the
documents, 83 percent of the district judges and 88 percent of the magistrate judges agreed with
the list. Judges were given an opportunity to name the documents that they would remove from
that list; thirteen judges responded and each named the Statement of Reasons in the Judgment
and Commitment Order. Seven of these responses were from judges in the pilot district that
makes Statements of Reasons available online.

With respect to redacted information, 97 percent of the district judges and 100 percent of the
magistrate judges agreed with the list. One judge suggested that "information... material to a
judicial decision" should be exempted from redaction.

When district judges were asked if there were other documents that should be prohibited or
information redacted, 27 percent said additional documents should be prohibited and 9 percent
said additional information should be redacted. The figures for magistrate judges are 30 percent
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and 21 percent, respectively. When asked which documents they would add to the prohibited list,
judges gave a variety of responses that ranged from the very general ("any doc[ument] that
would endanger the safety or health of others") to the very specific ("motions to seal"), but with
no pattern. There was a similar variety of unpatterned responses as to what additional

information should be redacted.

Restrictions on Remote Access

When judges were asked about restrictions on access to criminal case documents, 57 percent
of the district judges and 56 percent of the magistrate judges responded that there should be
unrestricted remote public access to criminal case documents (excluding sealed documents).
Only 4 percent of the district judges and 6 percent of the magistrate judges responded that there
should be no public access. Of the remaining judges, 19 percent of the district judges and 24
percent of the magistrate judges indicated that access should be restricted to parties and their
attorneys.

Harm

The judges were asked whether, to their knowledge, any harm had resulted from remote
public access in their districts. The response was 100 percent no.

ATTORNEY LOCATION IN RELATION TO THE FEDERAL COURTHOUSE

To supplement the interview and survey data, a study was conducted of the location of
defense attorneys, both federal defenders and private attorneys, relative to the courthouses in

their respective districts. The purpose was to determinewhether, based on their distance from the
court and the clerk's office, remote access to criminal case documents presented a real
advantage. Distance to the courthouse was measured by the attorneys' postal Zip Codes, which
provides a proximate distance.

Samples of 110 cases were drawn from each of the ten pilot districts. Cases for which

addresses were not available were eliminated from the sample, as were a small numbers of cases

represented by both federal defenders and private attorneys. If more than one private attorney
was listed on the docket, only the first attorney was used. Table 3 contains information about the
distribution of the sampled cases for federal defenders and private attorneys.9

'The data in Table 3 were weighted to adjust for the fact that a fixed size rather than proportionate size sample was
drawn from each district.
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Table 3

Attorney Distance to the Courthouse

Distance to the Courthouse (in Miles)

Attorney N Median 75th Percentile 90'h Percentile

Federal Defender 382 0.5 0.7 59.3

Private Attorney 649 1.1 16.0 52.2

The median value reported in Table 3 is the mid-point of the distribution of distances to the
courthouse--half of the distances are below that value. The 75th and 90d percentiles are similar
measures of the distribution of distances-75 percent and 90 percent of the distances are below
their respective percentile values. The results show, first, that private attorneys represent more
cases than federal defenders. One of the pilot districts--the Southern District of Georgia--has no
federal defender; private attorneys represent all cases in this district If this district is removed
from that total, private attorneys still outnumber federal defenders. Second, in the majority of
cases, the attorneys are within about one mile of the courthouse. In 75 percent of the cases with a
federal defender, that attorney is still located within one mile. But in 75 percent of the cases with
a private attorney, the attorney is locatec within 16 miles of the courthouse. Alternatively, in 25
percent of the cases in their respective categories, federal defenders are located .7 miles or more
from the courthouse and private attorneys are located 16 miles or more from the courthouse.

One conclusion to be drawn from this analysis is that the vast majority of defense attorneys
are local. Another conclusion is that, given the distances involved, private attorneys can benefit
more from remote public access than federal defenders: They are located farther from the
courthouse and therefore do not necessarily have ready access to the clerk's office. In the
interviews, one federal defender stated that private attorneys gain the most from remote access,
for this reason. Two other federal defenders reported that their offices were not in the
courthouse, albeit nearby, and that remote access compensated for their more remote location.

FINDINGS FROM THE STUDY OF DOCKET INFORMATION

The final question on which we focused was whether information on the docket sheets could
pose a risk to defendants, witnesses, victims, or others, regardless of which criminal case
documents are available via remote access. All respondents were asked during the interview
about this possibility. The interview information was used to guide a study of this potential risk.

25



Remote Public Access to Electronic Criminal Case Documents: A Report on a Pilot ProJect in Eleven Federal Courts

The data source for this study was a sample of docket sheets from the Group II comparison
courts.

When asked about the possibility that docket information posed any sort of risk, no interview
respondent could name any possibilities except the identification of cooperating defendants.
When asked about this possibility, some respondents felt that it was a real risk, but most
respondents did not think that the risk would arise solely from docketing information.

How would a cooperating defendant be identified through docketing information? The pilot
district courts as well as the Group II comparison courts differ somewhat in how they record
information about docket entries. Here are some of the ways in which information about
cooperating defendants can be recorded. If the government files a motion for a downward
departure based on substantial assistance to the government,1° for example, ther will be entry in
the docket describing a government motion, and that motion may be described as a motion by the
government for downward departure. If that motion is filed under seal, it may be accompanied
by a docket entry that describes a sealed motion. Alternatively, that sealed motion may not be
recorded in the online docket The result is a skip in the numbering of docket entries, which can
be taken as evidence that a sealed document was filed with the court. If there is a hearing on that
motion, it may be sealed and recorded in the docket in a manner similar to that for the motion.
Either way, a sealed document or a sealed hearing prior to sentencing may be evidence of
cooperation by the defendant. Regardless of what is or is not sealed, the docket contains
information about the original charges and the sentence. These two pieces of information, when
compared, may indicate that the defendant received a reduced sentence in exchange for
assistance to the government. For example, one defense attorney asserted that he could identify
substantial assistance with almost 100 percent accuracyby examining the initial charges, the
charges of conviction, the sentencing guideline range for the charges of conviction, and the
actual sentence. A defendant rewarded for cooperation will receive a sentence below the
guideline range for the charges of conviction, even when that guideline range is proscribed by a
mandatory minimum sentence.

Why did interview respondents discount the risk posed by online docketing information?
Respondents gave a number of reasons. First, except for sealed documents, any documents filed
with the court are available in the clerk's office. Many clerks' offices now have public terminals
that access the court's internal system and display not only the docket but also unsealed
documents that are not available remotely. No identification is needed to access documents in the
clerk's office, and copies may be requested for a fee. Second, remote access requires a computer,

' 0 USSG §5K1.2
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Internet access, and, in most districts, a PACER account. One defense attorney said that online is
the last place he would expect someone interested in detecting cooperation to look. There are
alternative sources for this information, including the clerk's office, co-defendants, attorneys,
and "word on the street." Third, several respondents made the point that, in multi-defendant
cases, cooperation at some level may be the norm. One of these respondents, a defense attorney,
said that he assumes cooperation occurred if a defendant in a multi-defendant case did not go to
trial. Finally, several respondents argued that a certain level of knowledge and sophistication is
required to read and interpret docketing information that does not clearly report that the
government moved for a downward departure based on substantial assistance.

A random sample of 100 criminal cases filed in Fiscal Year 2001 was selected from each of
the six Group II comparison courts (see Table 1 above) for the docketing information study. The
docket sheets for these cases were downloaded and examined. We do not report exact numbers
because they would give a false sense of precision. We found sufficient variance in how docket
entries are written within and between districts to conclude that the results of the docket study
should be viewed cautiously. This result is not limited to these six courts. A clerk in one of the
pilot courts felt that periodic reminders to the docketing clerks of the court's guidelines for
composing docket entries was a good practice.

The results of docket sheet study from the Group 11 comparison courts are consistent with the
information obtained from interviews. In three of the six districts, we found a few docket entries
describing government motions for downward departures, sometimes with a notation that the
motion was sealed. But not all of the motions were sealed. In the other districts, we found docket
entries that described sealed documents, and sealed hearings on these documents, following a
guilty plea and preceding sentencing. In these instances9'it would take a sophisticated observer to
guess that the defendants were cooperating with the government.
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APPENDIX

Operational Guidelines for Courts Participating in the Study of
Public Remote Electronic Access to Criminal Case Files

Your court has agreed to participate in a study of remote public electronic access to
criminal case file documents. As part of this study, your court will be granted an
exemption to the Judicial Confercince policy prohibiting remote public access to electronic
criminal case files and will be allowed to provide such access, within certain parameters.
This document is intended to establish those parameters.

Each court will be allowed to return to the level of remote public access to criminal
case files that it was providing before September 19, 2001, the date on which the Judicial
Conference adopted the policy prohibiting such access. If your court was not providing
remote public access to electronic criminal case file documents at that time, as part of the
study, you may provide remote public access to all criminal case file documents, except
those documents described below. It is important to note that the Judicial Conference
policy on privacy and public access-to criminal case files does not prohibit public remote
electronic access to orders or opinions.

No court should provide remote public access to the following documents under
any circumstances:

* unexecuted warrants of any kind (e.g., search warrants, arrest warrants);

* pretrial bail or presentence investigation reports;

* statements of reasons in the judgment of conviction;

* juvenile records; and

* sealed documents

The following personally identifying information should also be redacted by the
filing party from all criminal filings as follows:

* Social Security numbers to the last four digits (e.g., redact the Social
Security number on a Judgment and Commitment form);

* financial account numbers to the last four digits;

0 dates of birth to the year only;

0 names of any minor children to initials; and
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* the home address of any individual (e.g., victims).

You should make every effort to inform all filers and other court users that
documents filed in criminal cases will be available to the general public on the Internet and
that the filer has the obligation to redact the specified identifying information from the
document prior to filing. It is recommended that you include a notice of electronic
availability of criminal case file documents on your court's website, in the clerk's office
and through the normal means used by your court to disseminate critical information to the
bar and the public. Such notice might state:

Please be informed that this court is participating in a
pilot program pursuant to which, for a limited period of time,
certain documents filed in criminal cases will be
electronically available to the general public via the Internet.

You should not include certain types of sensitive
information in any document filed with the court unless such
inclusion is necessary and relevant to the case in which it is
filed. If sensitive information must be included, certain
personal and identifying information, e.g., Social Security
numbers, financial account numbers, dates of birth and the
names of minor children, must be redacted in the document.

Counsel is strongly urged to share this information
with all clients so that an informed decision about the
inclusion, redaction and/or exclusion of certain information
may be made. It is the sole responsibility of counsel, the
parties, and any other person preparing or filing a document
to be sure that the document complies with this redaction
requirement. The clerk will not review each document for
redaction. Counsel, the parties and any other person
pre paring or filing a document are cautioned that failure to
redact personal identifiers and/or the inclusion of irrelevant
personal information in a document or exhibit filed with the
court may subject them to the full disciplinary and remedial
power of the court.

Thank you for agreeing to participate in this study regarding public remote
electronic access to criminal case files. Your assistance and experiences will provide
valuable information that will make it possible to assess the current state of electronic
access to criminal case file information and to develop appropriate levels of access to this
information in the future. If you have any questions regarding this document or your
participation in the study, please contact Katie Simon, Attorney-Advisor, Court
Administration Policy Staff via e-mail at Katie Simon(@ao.uscourtgov, phone at 202-
502-1560, or fax at 202-502-1022.
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JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

Memorandum of Action
CAROLYN DINEEN KING (713) 250-5750

CHAIRMAN, EXECLUrVE COMMIrEE Executive Committee (713) 250-5050 FAX

United States Judicial Conference CDKNGLCA.USCOURTSCov

June 17,2003

The Executive Committee took action by mail ballot concluded June 17, 2003, on the

following matters:

(1) E-Government Act of 2002

Subsection 205 of the E-Government Act of 2002 (Public Law No. 107-347) mandates
the development of national rules addressing the protection of personal identifying infbrmation
and states that the Judicial Conference may issue interim guidance pending the development of
formal rules. An earlier version of the legislation did not require the development of formal rules
and allowed the Judicial Conference to establish its own rules to protect privacy and security
concerns relating to court records. With Conference endorsement, a bill has been introduced in
the House of Representatives, H.L 1303, 108l Congress, that is consistent with the earlier
version of the legislation. At the requestof the Department of Justice, which apparently favored
the use of formal rules, markup of H.R. 1303 was delayed, and staff of the House Judiciary
Committee requested that the judiciary and the Department of Justice work together to find a
solution agreeable to both. To that end, Administrative Office staff and DOJ staff developed a
compromise proposal to which both sides agreed.

The Committee on Court Administration and Case Management endorsed the joint
proposal and, because markup of the bill was imminent, sought its approval by the Executive
Committee on behalf of the Judicial Conference. By mail ballot concluded on June 17, 2003, the
Executive Committee approved the joint proposal, a copy of which is attached.

(2) The Pronosed Involuntary Bankmwptcy Improvement Act of 2003

On June 10, 2003, the House passed H.L 1529 (108d Congress), the Involuntary
Bankruptcy Improvement Act of 2003, which was introduced by Representative F. James
Sensenbrenner, Jr. (R-WT). The legislation would amend section 303 of the Bankruptcy Code to
require a bankruptcy court, on motion of an individual involuntary debtor (1) to expunge fiton
court records the petition and all records and references relating to the petition, if the petition
initiating the case is false or contains any materially false, fictitious, or fraudulent statement; and
(2) to permit a bankruptcy court to enter an order prohibiting all credit reporting agencies from
issuing a consumer report containing information relating to the individual debtor's'dismissed
involuntary bankruptcy case.



While recognizing the laudable intent of the legislation (i.e., to prevent the victim's credit
rating and reputation from being harmed), the Bankruptcy Committee believed that this goal
would best be achieved if the court were to retain tangible proof of the bad faith filing and
subsequent dismissal, to assist with any subsequent prosecution and help reinstate the victim's
pre-petition credit rating. Because Senate consideration of the legislation could occur at any
time, the Bankruptcy Committee asked the Executive Committee to consider the matter on an
expedited basis on behalf of the Conference.

The Executive Committee, by mail ballot concluded on Jume 17, 2003, approved the
recommendation of the Bankruptcy Committee that the Judicial Conference express concern
regarding legislation that would expunge case records in an involuntary bankruptcy case filed in'
bad faith against an individual and instead support a policy and procedure to retain case records
upon dismissal of such cases with a notation, flag, or other means to signal to the public the
nature of the dismissal.

Carolyn Dineen King

Committee: Gregory W. Carman
Joel M. Flaum
Thomas F. Hogan
D. Brock Hornby
Boyce F. Martin, Jr.
Leonidas Ralph Mecham
John M. Walker, Jr.

Attachment

June 20, 2003



Joint Proposal of Judicial Conference and Department of Justice
for Amendment of Section 205 of the E-Government Act

Change subsection (c)(3) of the E-Government Act of 2002 to read as follows:

(3) Privacy and security concerns.-

(A) (i) The Supreme Court shall prescribe rules, in accordance with sections 2072
and 2075 of title 28, United States Code, to protect. privacy and security concerns
relating to electronic filing of documents and the public availability under this
subsection of documents filed electronically or converted to electronic form.

(ii) Such rules shall provide to the extent practicable for uniform treatment of
privacy and security issues throughout the Federal courts.

(iii) Such rules shall take into consideration best practices in Federal and State
courts to protect private information or otherwise maintain necessary information
security.

(iv) (1) Except as provided in subclause (11), to the extent that such rules provide
for the redaction of certain categories of information in order to protect privacy
and security concerns, such rules shall provide that a party that wishes to file an
otherwise proper document containing such protected information may file an
unredacted document under seal, which shall be retained by the court as part of
the record, and which, at the discretion of the court and subject to any applicable
rules issued in accordance with chapter 131 of title 28, United States Code, shall
be either in lieu of, or in addition to, a redacted copy in the public file.

(I) Such rules may require the use of appropriate redacted identifiers in lieu of
such protected information in any pleading, motion, or other paper filed with the
court (except with respect to a paper that is an exhibit or other evidentiary matter,
or with respect to a reference list described in this subclause), or in any written
discovery response--

(aa) by authorizing the filing under seal, and permitting the amendment as
of right under seal, of a reference list that (i) identifies each item of
unredacted protected information that the attorney or, if there is no
attorney, the party, certifies is relevant to the case and (ii) specifies an
appropriate redacted identifier that uniquely corresponds to each item of
unredacted protected information listed; and

(bb) by providing that all references in the case to the redacted identifiers
in such reference list shall be construed, without more, to refer to the
corresponding unredacted item of protected information.



(B) (i) Subject to clause (ii), the Judicial Conference of the United States may
issue interim rules, and interpretive statements relating to the application of such
rules, which conform to the requirements of this paragraph and which shall cease
to have effect upon the effective date of the rules required under subparagraph
(A).

(ii) Pending issuance of the rules required under subparagraph (A), any rule or
order of any court, or.of the Judicial Conference, providing for the redaction of
certain categories of information in order to protect privacy and security concerns
arising from electronic filing or electronic conversion shall comply with, and be
construed in conformity with, subparagraph (A)(iv).

(C) Not later than 1 year after the rules prescribed under subparagraph (A) take
effect, and every 2 years thereafter, the Judicial Conference shall submit to
Congress a report on the adequacy of those rules to protect privacy and security.





ADMINISTRATIVE OFFICE OF THE UNITED STATES COURTS
Memorandum

DATE: December 15,2003

FROM: Bob Deyling, Office of Judges Programs

SUBJECT: Rules-based approach to privacy and public access: an initial outline

TO: Judge Fitzwater
Professor Capra

This outline presents potential overall rule topics first, and then reviews some issues
regarding specific types of cases. It is not intended to be a rule proposal, but rather, as Prof.
Capra suggested, my "insights on what a set of privacy rules might look like."

L Potential "General" Rule Topics.

A. Scope (and/or Purpose) of Rule(s).

There are several threshold questions to be addressed. Does the rule govern public access
to case files? In electronic and/or paper form? Is the rule only about protecting privacy or
security interests? Does the rule specify the contents of the public file? Is it directed to the
public, the bar, the courts, or all three? Is there a need for separate civil, criminal, bankruptcy,
and appellate rules - with parallel general provisions?

The Judicial Conference privacy policy states sei'eral "general principles." Some of these
may assist the E-Government Subcommittee in deternining the appropriate scope of federal
rules. These principles, taken directly from the privacy policy, are addressed in greater detail
later in this memo:

There should be consistent, nationwide policies in federal courts in order
to ensure that similar privacy protections and access presumptions apply
regardless of which federal court is the custodian of a particular case file.

Notice of these policies should be given to all litigants in federal court so
that they will be aware of the fact that materials which they submit in a
federal court proceeding could become available on the Internet.
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Members of the bar must be educated about the policies and the fhct that
they must protect their clients by carefully examining the documents that
they file in federal court for sensitive, private information and by making
the appropriate motions to protect documents from electronic access when
necessary.

* Except where otherwise noted, the policies apply to both paper and
electronic files.

Electronic access to docket sheets and court opinions will not be affected
by these policies.

The availability of case files at the courthouse will not be affected or
limited by these policies.

Nothing in the policy is intended to create a private right of action or to
limit the application of Rule 11 of the Federal Rules of Civil Procedure.

Several state court systems have recently developed public access rules that may be
helpful to answer some of the questions posed above. Most state court rules or policies begin
with an affirmation or statement of the presumption of public access to court records, and an
explanation of the records to which the rules will apply. Some state court rules also list
"purposes" of the rule.

B. Definition(s).

Assuming that a federal rule would only address "the case file" - and not judic'Wl branch
administrative records as some state rules address - it may be important to define at least the
tern "case file." One proposal may be: 'The case file (whether electronic or paper) consists of
the collection of documents officially filed by the litigants or the court in the context of litigation,
the docket entries that catalog such filings, and transcripts ofjudicial proceedings. The case file
generally does not include other case-related information, including: non-filed discovery
material, trial exhibits that have not been admitted into evidence, and drafts or notes by judges or
court stafE Sealed material, although part of the case file, is accessible only by court order."

Terms defined in state court public access rules include, for example: court record,
electronic record, electronic access, case record, administrative record, bulk distribution,
compiled information, public, record custodian, and judicial branch record.

2



C. Information that is not subject to public access because it is not (must not
be?) part of the public case file.

In addition to confirming the general presumption of public access to filed material, a
:federal rule might include a comprehensive list of public access restrictions. One approach
would be to list items that are not [or, should not be] part of the public case file. Another
approach would be a simple statement that only documents in the public case file are subject to
public access (unless sealed, see section D below). The Vermont state court rules and the
proposed Indiana state court rules provide particularly comprehensive models.

To develop this section of a rule, it would be helpful to:

1) Review and catalog existing statutes, rules, policies and procedures that require,
prohibit, or restrict public access to information that is part of the case file or docket.

2) Identify and discuss sensitive information that is normally permitted to be placed on
the public record, and consider whether there are alternatives that would allow for the
protection of privac=y interests without adversely affecting the adjudication process.
(Alternatives might include presumptive sealing, use limitations, or segregation for use
only by litigants or the court);

3) Identify gaps in existing statutes, rules, policies and procedures; and

4) Identify issues that do not req•e (or are not appropriate for) a rules-based approach
and recommend pursuing solutions to those issues as a complement to the rulemaking
process.

D. Information that is filed, but is not available for public access because it must
be filed under seal.

This section would confirm that sealed information is not subject to public access. It
might also list any items that must be presumptively sealed. In contrast to state courts, which
may be required to seal certain categories of cases or sensitive information (for example, family
law, mental health, or probate), very few items are presumptively sealed in federal courts. (Note,
however, that the CACM subcommittee on implementation of the criminal case file privacy
policy may make recommendations concerning the routine need to seal certain criminal case file
documents).

Section 205 of the E-Government Act provides for presumptive filing under seal of
information that would otherwise be redacted or trmcated under the Judicial Conference privacy
policy. Thus, the E-Government Act, in effect, amends the Judicial Conference privacy policy to
allow a litigant to file unredacted documents under seal. The court may still require the filing of
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a redacted document for public access purposes. Section 205 requires that this procedure must
be made a part of any national rule. The judiciary has sponsored a bill that would partially
amend Section 205 by allowing litigants to file a sealed "reference list" (see section E below) of
information that would be protected under the privacy policy. Thus, both sealing requirements
and the "reference list" concept would be appropriate topics for federal rules.

E. [H.R. 1303 - a procedure for fling sensitive private information on a sealed
"reference list" and/or the use of "sensitive information forms"].

The Judicial Conference supports legislation (H.R. 1303) that would allow litigants to file
a sealed "reference list" containing information that otherwise would be subject to the Judicial
Conference privacy policy. (Note: The Senate Judiciary Committee Report on H.R. 1303
explains this in greater detail).

Several state courts now require - or new rules will require - the filing of certain
sensitive information on special forms that are not subject to routine public access. The
Washington state courts, for example, require parties in family law cases to use a "Confidential
Information Form" to provide the court with financial account numbers, Social Security numbers,
income tax information, telephone numbers and birth dates of children. These forms will be
sealed in both the paper and electronic file system. With respect to the federal courts, the "Study
of Financial Privacy in Bankruptcy" suggested a similar approach to make selected financial
information available only to creditors and other "parties in interest."

There are other potential benefits of the use of reference lists or sensitive information
forms. Courts may need to collect information for case management purposes that is not (or
should not be) made part of the public record. Rules might provide that information collected on
such forms could be used for court purposes only, and/or be made available to the litigants as
appropriate.

Related to the rules issue is a technology issue :Certain privacy protections would be
easier to implement if court filings were to be created on established electronic forms. For
example, private information on bankruptcy schedules might be easier to segregate electronically
if the schedules could be filed as database-type forms, allowing some information to become part
of the public file while other information to be made available only to parties in interest. This
"database" model may have promise with respect to other sensitive information or types of cases.

F. Judges' case-by-case discretionary authority.

Should there be an explicit rule section concerning the discretionary authority ofjudges to
allow or deny public access notwithstanding any new rules? The protection of privacy interests
relating to federal court case files, in the absence of specific statutory protections, historically has
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been addressed by judges on a case-by-case basis. Except for a few case types, the Judicial
Conference privacy policy retains the tradition of case-by-case analysis of privacy issues. That
approach may, of course, complement a rule that defines categories of information to be
presumptively sealed or maintained separately from the public file.

G. Remote electronic access / courthouse-only access.

The Judicial Conference privacy policy adopts the default presumption that remote
electronic public access, if available, will mirror access at the courthouse. But the policy also
prohibits electronic public access to Social Security case files and criminal case files (until
implementation of the September 2003 Judicial Conference decision permitting access to
criminal case files). Moreover, certain personal identifiers either should not be filed, or should
be filed only in truncated form.

Most state court rules limit remote electronic access to certain case types or information.
The California rules, for example, bar remote electronic access to family, criminal, mental health,
juvenile, guardianship/conservatorship, and civil harassment proceedings, "because of the
personal and sensitive nature of the information parties are required to provide to the court in
these proceedings." However, the rules permit electronic access to these records at the
courthouse. The "Guidelines for Public Access to Court Records," developed bythe National
Center for State Courts in conjunction with the Conference of Chief Justices and the Conference
of State Court Administrators, states: "The nature of certain information in some court records,
however, is such that remote public accgss to the information in electronic form may be
inappropriate, even though public access at the courthouse is maintained."

EL Notice of electronic public access.

It may be appropriate for a national rule to address the question of notice to litigants,
including the development of a consistent method to pr6vide such notice. The Judicial
Conference policy suggests that litigants should be given "notice" of the presumption of public
access to documents filed in litigation, and, if appropriate, should be informed that case file
documents will be made available on the Internet. CACM has developed a model notice that
many courts have adopted. A similar notice has been incorporated into several local rules.

L Requirements relating to attorneys.

Certain issues relating to the bar may be appropriate for federal rules, while other issues
may be implementation issues relating to electronic filing, or matters more appropriate for
individual courts to address.
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The Judicial Conference privacy policy states that the bar should be educated about
access and privacy issues. If rules on access and privacy are developed, the rules should assist
attorneys to understand what information is to be filed under presumptive seal or other access
restrictions. It may also be appropriate to specify by rule a standard process to remind attorneys
how to treat private or sensitive information in the context of electronic filing. One possibility
would be to make the access/privacy issue a topic at the first meeting before the judge.

J. Docket sheet and cake management information.

Although the Judicial Conference privacy policy states that "electronic access to docket
sheets will not be affected by these policies," docketing practices may affect the development and
implementation of federal rules on public access. Some personal identifiers may, for example,
appear on the docket itself, either in the caption, docket entries, or other required elements of the
docket. Court practices also vary with respect to filing requirements for certain documents, or
the timing of filing. This consideration may be especially relevant in criminal cases, where it is
the detailed nature of some docket entries - or even the existence of certain entries - that has
raised some of the "security" concerns that motivated the (initially) restrictive public access
policy for criminal files.

K. Treatment of "bulk" information.

Most state court policies and rul~s address the topic of access to "bulk" or "compiled"
case file data. Such policies usually distinguish between bulk access to public information,
which is generally permitted if it does not burden the court, and access to confidential or non-
public case file information, which is allowed only subject to significant restrictions.

The E-government Subcommittee may wish to consider whether there is a need to address
this issue in federal rules.

IL Potential Case-or-Court-Specific Rule Topics

Civil case files

The Judicial Conference policy provides: "that documents in civil case files should be
made available electronically to the same extent that they are available at the courthouse with one
exception (Social Security cases should be excluded from electronic access) and one change in
policy (the requirement that certain "personal data identifiers" be modified or partially redacted
by the litigants). These identifiers are Social Security numbers, dates of birth, financial account
numbers and names of minor children."
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A federal rule might specify additional documents and/or case types that should be sealed,
or should be presumed to be protected from unlimited public access (see discussion sections C
and D above).

Criminal case files

The Criminal Law, Defender Services, and Court Administration and Case Management
Committees have formed a subcommittee to determine how to implement the recent Judicial
Conference decision to allow remote electronic access to criminal case files. That subcommittee
expects to make a recommendation to the Judicial Conference for action at its March 2004
meeting.

Bankruptcy case files

The Judicial Conference privacy policy recommends: "that documents in bankruptcy casefiles should be made generally available electronically to the same extent that they are available
at the courthouse, with a similar policy change for personal identifiers as in civil cases; that
§ 107(b)(2) of the Bankruptcy Code should be amended to establish privacy and security
concerns as a basis for the sealing of a document and that the Bankruptcy Code and Rules
should be amended as necessary to allow the court to collect a debtor's full Social Security
number but display only the last four digits."

Amendments to the Bankruptcy Rules to implement the Judicial Conference policy
became effective December 1, 2003. The suggested amendment to § 107(b)(2) of the
Bankruptcy Code has not yet been accomplished.

Other options for rules relating to bankruptcy cases might include segregating certain
sensitive information for filing on separate forms (like the "reference lists" contemplated in H.R.
1303) that would be protected from unlimited public access. Information to be filed in this
manner might include items that are used only for administration of the estate by the case trustee
and/or United States Trustee. The executive branch "Stfdy of Financial Privacy andBankruptcy" recommended limiting public access to schedules and statements in consumer
bankruptcy cases to parties in interest. In developing the privacy policy, however, CACM
recommended against limiting public access to such information.

Annellate cases

The privacy policy requires "that appellate case files be treated at the appellate level the
same way in which they are treated at the lower level." Privacy issues at the appellate level havebeen reviewed by a CACM subcommittee chaired by Judge Sandra Lynch. I assisted with that
analysis, which identified several issues for further review or monitoring. Those issues include:
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I. Considering whether to treat administrative agency case records "in the same
manner they were treated by the agency." Doing so would represent, in some situations, a change
in current policy or practice because a document may be protected in agency litigation, but would
be publicly accessible in federal court litigation. The need to protect private information may be
especially relevant with respect to individual benefits cases. The legal principles of the Privacy
Act and the Freedom of Information Act, although not directly applicable to the judicial branch,
also may support protecting privacy interests in agency records that are filed in federal courts.

2. Continuity of sealing. The Judicial Conference policy includes the implicit
assumption that courts of appeals will maintain the sealed status of material sealed at the district
court level. That assumption may not apply to certain courts of appeals that have local rules
about the need to justify continuation of sealing orders at the appellate level.

3. Treatment of specialized courts. Certain appeals from decisions of the Court of
Federal Claims and/or the Court of International Trade may present special access or privacy
issues that would affect the Court of Appeals for the Federal Circuit.

8





ADMINISTRATIVE OFFICE OF THE UNITED STATES COURTS

Memorandum

DATE: December 30, 2003

FROM: Abel J. Mattos

SUBJECT: Background Materials on the Judicial Conference Policy on Privacy and Public
Access to Electronic Case Files

TO: Subcommittee on E-Government and Privacy Rules

This memorandum is intended to provide you with general background regarding the
process by which the Judicial Conference, on the recommendation of its Committee on CourtAdministration and Case Management (CACM), developed approved, and is implementing its
Policy on Privacy and Public Access to Electronic Case Files.

Historically, courts have made case able at co•thouse ad, upon
request, by mail or other similar delivery to members of the public. In recent years though, both
courts and the public (lawyers and nonlawyers alike) have created a demand for the availability
of court documents electronically, either on court websites or through the judiciary's Public
Access to Court Electronic Records (PACER) system which issues each registered user a login
and password that must be entered before case file documents can be accessed. Four years ago,
the CACM Committee formed a Privacy,Subcommittee to study what implications such
electronic public access to case files would have on the privacy interests in the federal coart
process. The Privacy Subcommittee included four CACM Committee members as well as a
member from the Committee on the Rules of Practice and Procedure, the Information
Technology Committee, the Bankruptcy Committee, and the Committee on Criminal Law.

The Privacy Subcommittee's work was extensive. In its first year, it held numerouts
meetings and worked with experts and academics in the privacy arena, court users (including
judges, and court clerks) and government agencies. In May 2000, the Privacy Subcommittee
presented several initial policy options for the creation of ajudiciary-wide electronic access
privacy policy. These options were presented to the CACM Committee, and the four laisov
committees at their Summer 2000 meetings.

Using the comments received from the Committees, the Privacy Subcomnit-te further
refined the policy options and, in November 2000, produced a document entitled "Request forComment on Privacy and Public Access to Electronic Case Files." This document was published
in the Federal Register and posted on a specially-created website to solicit comments front thepublic. Over 242 comments were received from a wide variety of interested persons includiag
private citizens, privacy advocacy groups, journalists, attorneys, government agencies, private
investigators, data re-sellers and members of the financial services industry. Attachmenit 1 is achart that summarizes the comments received. You may access the full text of any comment byvisiting the Privacy Policy website at www.nnvacv.uscourts.gov, clicking on the "comments
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received" box and selecting the comment you wish to view.

Subsequently, in March 2001, the Privacy Subcommittee held a public hearing during
which individuals representing a wide spectrum of public, private and government interests made
oral presentations and answered questions from Privacy Subcommittee members. It was clear
from the comments submitted and presentations made, that remote electronic access to public
case file information provides numerous benefits. For example, several speakers noted that such
access would provide citizens with the opportunity to see and understand the workings of the
court system, thereby fostering greater confidence in government The argument that electronic
access "levels the geographic playing field" by allowing individuals not located in proximity to
the courthouse easy access to what is already public information was also frequently mentioned.
Others noted that providing the same access to this public information through the Case
Management/Electronic Case Files (CM/ECF) system by way of PACER as well as at the
courthouse would discourage the creation of a "cottage industry" by individuals who could go to
the courthouse, copy and scan the information, download it to a private website and charge for
access, thus profiting from the sale of public information and undermining restrictions intended
to protect privacy. Attachment 2 is a list of the individuals who testified at the hearing. The
materials used by members of the Privacy Subcommittee to prepare for this hearing will be
available to Subcommittee members upon request.

After much thought and debate, the Privacy Subcommittee recommended to the CACM
Committee and the liaison committees th'e adoption of a uniform, nationwide policy to address
issues relating to privacy and public access to electronic case file information. The involved
committees endorsed the proposed policy and the CACM Committee recommended it to the
Judicial Conference. The Conference adopted the policy in September 2001 (JCUS-SEP/OCT
01, pp. 48-50). Attachment 3 is a copy of the CACM Committee report adopted by the
Conference. 4f

The policy contains seven general principles and continues to establish a general privacy
and access policy for civil, bankruptcy, criminal and appellate cases separately. For civil case
files, the policy is that documents be made available electronically to the same extent that they-
are available at the courthouse with one exception (Social Security cases should be excluded
from electronic access) and one change in policy (the requirement that certain "personal data
identifiers" be modified or partially redacted by the litigants). These identifiers are Social
Security numbers, dates of birth, financial account numbers and names of minor children.

For criminal case files, the policy was that public remote electronic access to documents
not be available at this time, with the understanding that the Judicial Conference will reexamine
the policy within two years.

For bankruptcy case files, the policy is that documents be made generally available
electronically to the same extent that they are available at the courthouse, with a similar policy



Background materials on the Judicial Conference Policy on Privacy and Public Access to 3
Electronic Case Files

change for personal identifiers as in civil cases; that § 107(b)(2) of the Bankruptcy Code be
amended to establish privacy and security concerns as a basis for the sealing of a document; and
that the Bankruptcy Code and Rules be amended as necessary to allow the court to collect a
debtor's full Social Security number but display only the last four digits.

For appellate case files, the policy is that documents be treated the same way in which
they are treated at the lower level. *

Following Conference adoption of the policy, the CACM Committee formed and
implementation subcommittee which was further divided into subgroups to focus on the
implementation of the policy in civil, criminal and bankruptcy cases. In April 2002, the CACM
Committee informed all district courts that the privacy policy for civil cases was to be in effect
for all courts that make electronic version or images of documents available to the public on line.
The Committee provided the courts with a model notice and guideline for a model local rule to
assist in implementing this change for civil cases. These documents are included at Attachment
4.1

As noted in the policy, implementation for bankruptcy cases required amending the
bankniptcy code and official forms and rules. The CACM subgroup on bankruptcy
implementation worked with the Advisory Committee on Bankruptcy Rules to draft proposed
amendments to the bankruptcy rules and forms. As part of this process, the Advisory Committee
on Bankruptcy Rules held a hearing where it received testimony from interested parties,
particularly those in the credit industry.

The Committee on Rules of Practice and Procedure endorsed the rules and forms changes

'Specific provisions of the E-Government Act of 2002 relating to redaction of person
informajion from court files went into effect on April 16, 2003. The Act's requirements
regarding redaction differ from the Judicial Conference policy in that the Act requires that a court
allow a party to file an unredacted version of a document under seal and keep that version of the
document as the official record. It permits a court to require the filing of a redacted version of
the document for inclusion in the public file. The Judicial Conference sought to amend these
provisions, as well as the requirement that national rules be developed to address privacy and
security concerns. In an effort to achieve this amendment, the Administrative Office negotiated
with the Department of Justice, which was the author of the problematic provisions. These
negotiations resulted in an amendment that would still require the development of national rulesbut would also permit the use of a sealed "reference list' for most filings that would contain the
complete version of personal identifiers, thereby allowing only the redacted version to be used inpublic filings while still preserving the evidentiary integrity of a document. This c6mpromise is
included in HR 1303, and amendment to the E-Government Act that has passed the House. It is
currently with the Senate Committee on Governmental Affairs.
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suggested by the Advisory Committee on Bankruptcy Rules and recommended them for approval
by the Judicial Conference. The Conference approved the amendments to the rules at its
September 2002 session (JCUS-SEP 02, p. 59). The amendments to Rules 1005, 1007, 2002 and
2003 were then approved by the Supreme Court and forwarded to Congress. Congress took no
action and the amendments became effective on December 1, 2003. In general, these
amendments require only the last four digits of Social Security numbers of debtors to be included
in the bankruptcy case file. With theses amendments, the policy should be in effect for all
bankruptcy cases. In November 2003, the CACM Committee sent a memorandum to all
bankruptcy courts informing them that they should be in compliance with the policy by
December 1, 2003 and providing them with guidance for a model local rule and notice to assist
with implementation. A copy of these documents is Attachment 5.

At the request of the CACM Committee, the Judicial Conference has included in the most
recent version of the court improvements bill, the request to amend two sections of Title II to
allow for further implementation of the privacy policy in bankruptcy cases. The first request is to
amend 11 U.S.C. § 107 to explicitly add privacy and security concerns as grounds for sealing
information. The second is to amend, 11 U.S.C. § 342(c) require only the last four digits of the
number in order to be consistent with the policy and the rules and forms amendments.

For criminal cases, the implementation subgroup focused on the best way to fulfill the
Conference's requirement that the prohibition on criminal access be reexamined within two
years. As part of this process, the CACM Committee made two recommendations to the
Conference regarding the criminal policy, both of which were adopted in March 2002. The first
was the creation of a pilot program to allow selected courts to provide remote public access to
criminal case file documents. The Federal Judicial Center was asked to study these courts and
provide a report to the Committee on the impact of electronic access to criminal case files. The
purpose of the study was not to weigh the benefits veains the possible drawbacks. The potential
benefits were well documented in the public feedback received in 2000 and 2001. The study was
aimed at ascertaining whether any evidence could be gathered that would confirm or dispel
concerns about potential drawbacks, particularly with regard to threats to the personal security of
co-operating individuals. The Criminal Law Committee was consulted regarding this study. The
second was creation of a "high profile" exception that would permit remote public access to
criminal case file information in certain cases. (JCUS-MAR 02, pp. 10-11).

The results of the FJC study were presented to the CACM Committee and the Committee
on Criminal Law at their Summer 2003 meetings. It revealed no instances of harm based on the
enhanced access and found that the majority of those participating in the study, including judges,
court personnel and attorneys, were in favor of the increased access. Nonetheless, some
members of the Committee on Criminal Law expressed serious reservations about allowing
remote public access to criminal case files. After careful consideration and debate, the CACM
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Committee, with the concurrence of the Committee on Criminal Law, recommended that theConference amend the prohibition on remote public electronic access to criminal case files and
permit public access to the same documents electronically as at the courthouse with therequirement that specific personal identifiers be partially redacted by the filer whether the
document is filed in paper or electronically. In addition, it was recommended that thisamendment not become effective until the Conference approved specific guidance - developed
by this Committee, the Committee bn Criminal Law, and the Defender Services Committee - forthe courts to use in implementing the new policy. The Conference adopted this recommendation.
(JCUS-SEP 03, p._).

To assist in developing this guidance, the Committee established its Criminal PrivacyFiles Implementation Subcommittee, with members from each of the three participating
committees. The subcommittee has conducted several meetings via conference call and hasagreed upon a draft of the guidance that would go to the courts regarding implementation of thenew criminal case files access policy. The draft guidance was reviewed by the three committees
at their Winter 2003 meetings and a copy of the most recent draft is included at Attachment 6.The Subcommittee is now working on drafting a model local rule for public access to electronic
criminal case files.

Attachments
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E-Government Subcommittee

Minutes of the meeting of January 14, 2004
Scottsdale, AZ

The E-Government Subcommittee (the "Subcommittee") met on January 14, 2004, at the
Hermosa Inn in Scottsdale, Arizona.

The following members of the Subcommittee were present:

Hon. Sidney A. Fitzwater, Chair
Hon. Robert L. Hinkle, Liaison from the Evidence Rules Committee
Hon. John G. Roberts, Jr., Liaison from the Appellate Rules Committee
Hon. Shira A. Scheindlin, Liaison from the Civil Rules Committee
Hon. A. Thomas Small, Liaison from the Bankruptcy Rules Committee
Hon. Reta M. Strubhar, Liaison from the Criminal Rules Committee
Hon. David F. Levi, Chair, Standing Committee (ex officio)
Hon. Jerny A. Davis, Liaison from the Committee on Court Administration and Case Management
Hon. James B. Haines, Jr., Liaison from the Committee on Court Administration and Case
Management
Professor Daniel R. Coquillette, Reporter to the Standing Committee (ex officio)
Professor Daniel J. Capra, Lead Reporter and Reporter to the Evidence Rules Committee

(consultant)
Professor Edward H. Cooper, Reporter to the Civil Rules Committee (consultant)
Professor Jeffrey W. Morris, Reporter to Bankruptcy Rules Committee (consultant)
Professor Patrick J. Schiltz, Reporter to the Appellate Rules Committee (consultant)
Professor David H. Schlueter, Reporter to the Criminal Rules Committee (consultant)

The following individuals participated via teleconference:

Hon. Donetta W. Ambrose, Liaison from the Criminal Law Committee
Hon. James S. Gwin, Liaison from the Information Technology Committee
Abel J. Mattos, Administrative Office of the Federal Courts/Committee on Court Administration and
Case Management
Katie Simon, Administrative Office of the Federal Courts/Committee on Court Administration and
Case Management

Also present were:

Robert Deyling, Esq., Attorney Advisor, Administrative Office of the Courts
Professor Steven Gensler, Supreme Court Judicial Fellow
Peter G. McCabe, Esq., Secretary, Standing Committee on Rules of Practice and

Procedure
John K. Rabiej, Esq., Chief, Rules Committee Support Office
Al Cortese, Esq.
Brook D. Coleman, Esq.



Welcome and Introduction:

Judge Levi extended a welcome to the Subcommittee and thanked all in attendance for
coming. Those attending the meeting introduced themselves.

Business of the Subcommittee Meeting:

Judge Fitzwater welcomed the Subcommittee members and other individuals in attendance.
He briefly outlined the charge of the Subcommittee and began by focusing the discussion on where
e-government issues have been, where those issues currently stand, and where the Subcommittee
should focus going forward. Beginning with where e-government issues have been, Judge Fitzwater
explained that an incredible amount of work had already been done by the Committee on Court
Administration and Case Management ("CACM"). Judge Fitzwater asked Judge Davis to explain
CACM's role and progress on this issue to the Subcommittee.

CACMReport:

Judge Davis reported to the Subcommittee that CACM began its involvement in e-
government with a study regarding the effect electronic court filings would have on the privacy of
litigants and what, if any, policies should be adopted to deal with any privacy issues. During
CACM's study, a number of government agencies became involved and provided input to CACM.
In the summer of 2000, CACM presented a number of policy options and solicited feedback from
court file users. CACM received over 150 comments from a wide spectrum of users (e.g., media,
data resellers, financial services). Judge Davis referred the Subcommittee to attachment 1 of the
meeting materials, which contained a summary of these comments.

Judge Davis further explained that in March 2001, CACM conducted a public hearing
regarding the various policy options. The prior research and this hearing further clarified the fact
that there were huge benefits to electronic access to court files. However, it was also clear that there
were looming concerns about privacy and how to balance the two.

CACM decided that its recommendations to the Judicial Conference regarding electronic
filings would be based on the premise that there should be a consistent and uniform nationwide
policy. With that in mind, CACM recommended the following:

Civil Cases. CACM recommended that civil case files be available electronically to the same
extent that they are available as paper files. However, CACM made one exception to this
recommendation for social security cases. It reasoned that those cases should not be
available electronically since there are a high number of such cases, and the cases contain a
large amount of private information. Finally, CACM recommended that certain personal
identifiers such as social security numbers and names of minor children should not be
included in the electronically available civil files.
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* Criminal Cases. CACM decided that criminal cases presented more daunting issues since
safety concerns regarding informants and other parties may require certain precautions. In
order to examine this issue, CACM delayed a position on criminal cases for two years in
order to allow for a FJC study to be completed.

* Bankruptcy Cases. CACM determined that it was appropriate to treat bankruptcy cases like
civil cases.

* Appellate Cases. Similarly, CACM determined that cases on appeal should be treated as they
were at the lower court level.

Judge Davis went on to explain that in the spring of 2002, certain district courts informed
CACM that their filings were online. CACM distributed model notice provisions and local rules
accordingly. Later that year, the President signed the E-Government Act of 2002, which as the
Subcommittee knows, requires the federal courts to put their court files online. Some of the E-
Government Act provisions were inconsistent with the model rules that CACM had formulated so
CACM modified those provisions to comply.

With respect to the position of CACM on criminal cases, its concerns basically turned on
protecting certain vulnerable parties involved in criminal cases. When the FJC completed its study,
these concerns did not appear to bear out. The study convinced CACM and others that the benefits
of public access outweighed the seemingly low amount of risk to these parties. This position was
further reinforced by the commitment of anycriminal file access policyto the value of sealing certain
sensitive documents from public access.

In fall 2002, CACM recommended to the Judicial Conference that, like civil cases, criminal
cases should be available electronically to the same extent that they are publicly available at the
courthouse. However, CACM further recommended that this change not go into effect until all
aspects of implementation were settled. The model rule was drafted and sent to the Department of
Homeland Security and other agencies for their feedback.

Judge Haines added that the bankruptcy courts had been slightly ahead in the process, as they
had a rule regarding truncated social security numbers that went into effect this past December. He
added that the bankruptcy courts are canaries in the mine on this issue because bankruptcy involves
a lot of personal information. This forced the bankruptcy courts to be innovative in how they should
balance the concerns of privacy and access. Finally, the bankruptcy courts experienced the
implementation issues connected to the recently enacted rule on truncating social security numbers.
He advised that, in his opinion, allowing for ample notice and planning had been invaluable to the
success of that implementation.

Judge Davis concluded by noting that he had provided only a rough overview ofwhat CACM
has done and asked if the Subcommittee members had any questions for him. Finally, he noted that
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the key to successful adoption and implementation is to educate the bar regarding these rules and
about their role in implementation. Judge Ambrose echoed this assertion and added that another key
was to avoid the problem of inconsistency (i.e. what is contained in a criminal case file should be
the same from district to district).

The members of the Subcommittee then discussed the CACM recommendations with the
members of CACM who were present. Professor Capra asked if consideration had been given to
adding to the list of privacy items in a criminal case. Judge Davis responded that CACM had
considered adding plea agreements and other similar documents. However, Judge Davis stated that
CACM concluded that it should leave those determinations to each of the courts by giving the courts
and the attorneys involved the discretion regarding what to seal from the public, if anything. Judge
Ambrose pointed out that the initial draft policy did have a list of documents for which public access
would not be allowed. But, at the end of the day, CACM determined that a better policy was to keep
the list simple and allow the courts to make their own determinations regarding what to seal on a
case by case basis.

Section 205(c) of the E-Government Act of 2002 - Potential Amendments:

Professor Capra requested that John Rabiej update the subcommittee regarding the proposed
amendments to § 205(c) of the E-Government Act. Mr. Rabiej explained that currently, § 205(c)(iv)
states that a party can submit an unredacted version of a filed document if it wishes. The provision
mandates that a party would have to submit two copies of a document, one with the private
provisions redacted, and one with the full text of the document unredacted. He explained that this
provision was made at the behest of the Department of Justice, as the Department felt it was a
necessary provision to preserve the integrity of original evidence. The Judicial Conference has
opposed this provision and has been working with the DOJ on compromise legislation. The
compromise reached would allow parties to file a separately sealed document that contains a
complete list of the data that has been redacted in the publicly filed document(s). This "reference
list" would not be publicly available, but would be available to the court so that it can take notice
of the redacted information. This compromise amendment has passed the House of Representatives
and is currently in the Senate Government Reform Committee. The Subcommittee discussed this
proposed legislation and how it would affect the rulemaking process.

Court Transcripts:

Professor Capra asked if there had been any developments regarding the treatment of court
transcripts within the scope of the E-Government Act. Professor Davis responded that it was the
position of CACM that when a transcript is filed with the court, it becomes a part of the case file and
should, therefore, be electronically available. CACM's general policy is to require that the lawyers
take on the responsibility for redacting any private information before any document is filed. Ms.
Simon added that the Judicial Conference adopted a policy that states that if a transcript is going to
be filed electronically, the court reporter must initially provide the transcript to the parties in hard
copy. The parties then have to notify the court reporter that they intend to submit redactions within
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five days of that hard fling. The parties then have an additional 21 days to submit any such
redactions. The transcript is filed electromcally once those redactions are made.

Ms. Simon further explained that the Judicial Conference adopted this policy in principle,
but has delayed implementation in order to determine the impact, if any, on court reporter income.
A pilot program is being conducted to study this impact, but Ms. Simon noted that most of the
districts being studied in the pilot program are already complying with the Judicial Conference policy
of making transcripts publicly available. Judge Davis pointed out that there will be issues for court
reporters in districts where there has not been compliance with the Judicial Conference policy. The
Subcommittee agreed that court reporter compensation could be an explosive issue once the
transcripts are all electronically available as mandated by the Conference and now the E-Government
Act.

General Discussion:

The Subcommittee discussed the general importance of educating the bar with respect to all
of these changes. For example, Judge Haines noted that, with respect to transcripts, attorneys need
to start thinking about whythey are askingpersonal questions ofwitnesses during trial (such as home
address information). Given the potential availability ofthis information over the internet once made
part of the transcript, lawyers may need to change their standard procedures. In addition, attorneys
will need to be educated regarding their responsibility for their client's personal information. Judge
Fitzwater asked Judge Small how the bankruptcy courts were handling the recent changes. Judge
Small noted that it was early, but that he believed that the changes had been well-received. Judge
Small added that he thought the process was going well due in most part to the well-communicated
notice of the changes to the bench and bar. The Subcommittee again discussed how to best notify
members of the bar regarding these impending changes and policies.

On another note, the representatives from CACM were asked why special provision had been
made for Social Security cases, but not for other cases where privacy issues were arguably just as
important. Judge Davis responded that the issue had been fiercely debated within CACM and that
a compromise had been made primarily because social security cases are solely individual matters
involving a government agency. Therefore, the cases require a meaningful amount of personal
information to be included in court filings. Judge Davis acknowledged that, as Judge Levi stated,
ERISA cases and other similar cases have a high frequency of personal information, but Judge Davis
pointed out that the option to seal documents still exists in those cases. Ms. Simon also explained
that there are a high number of social security appeals filed, and that requesting the sealing of
documents in each case would be burdensome -- while ERISA cases, for example, are not appealed
with the same frequency. In addition, Ms. Simon noted that the administrative record involved in
social security cases would be too burdensome to scan in electronically for every case since those
records are not currently available electronically.

5



State Law Best Practices Survey:

Judge Fitzwater informed the Subcommittee that Mr. Deyling had conducted an overview
of best practices in state courts with respect to privacy and access issues. He asked Mr. Deyling to
discuss his findings.

Mr. Deyling stated that following his review of state court practices, he determined that the
Subcommittee may want to consider the following issues when drafting rules implementing §
205(c):

Scope or Purpose Provision. Mr. Delying noted that several states have a statement
regarding the purpose of their privacy provisions -- ranging from succinct statements of
purpose to more detailed statements of the public policy governing the rule. Mr. Deyling
noted that some state provisions also set out whether the rule should be about privacy, access,
or both. Finally, he noted that some states have determined whether the rules are about
paper, electronic availability, or both.

* Uniformity. Mr. Deyling observed that notice to the litigants and their attorneys was
important and that location neutrality -- whether that be desk vs. courthouse or one district
vs. another district -- was pivotal for the success of any privacy and access provision.

* Definitions. Mr. Deyling noted that many states had attempted to define everything in a case
file, while other states had defined what was not considered part of the file or had left it
ambiguously defined. In addition, some states had provisions that stated that certain
categories of documents were presumptively sealed.

" Reference List. Mr. Deyling explained that many states, like the currently proposed national
amendment, had a system where the private information at issue could be put in a separate
document where it was not accessible to the public.

* Education. Mr. Deyling observed that some states provided attorneys with a list of
documents that they should consider attempting to seal.

* Directions to Clerk of Court. Many state court rules provided instructions to the clerk of the
court regarding, for example, what goes on the electronically available docket sheet.

" Bulk Information. Mr. Deyling explained that some states had provisions governing the
practice of downloading and manipulating bulk information from the court websites.

The Subcommittee discussed Mr. Deyling's presentation regarding best practices in the state
courts.
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The members of the Subcommittee observed that a fundamental question exists as to whether
the rules to be implemented are simply for court records, or whether the scope is expanded to things
not filed such as exhibits, judges' notes, etc. However, it was noted that if the Subcommittee starts
venturing into this realm as opposed to just determining that what is currently available at the court
house to the public should also be available electronically, the Subcommittee is taking on a lot more
than what it is charged with doing by virtue of § 205(c). Judge Fitzwater agreed, and noted that §
205(c) speaks to making what is "filed" electronically available; therefore, limiting the spectrum of
what any rule should cover. Committee members were in general agreement that any national rule
should remain simple and should apply only to court filings that are electronically available over the
internet.

The Subcommittee also discussed whether the rules should list documents that the
Subcommittee believes should be sealed. Professor Schlueter noted that the Subcommittee needed
to determine for whom these rules were being drafted. He further suggested that perhaps the rules
should refertpractitioners to the Judicial Conference policy guidelines -- that way, the Subcommittee
would not be prescribing attorney conduct, but would be aiding their conversion to this new system.
The Subcommittee discussed the advantages of this approach and likened it to current Fed.R.Civ.P.
5 Professor Capra also suggested that the rule could read like the Eleventh Circuit's model rule,
which provides some mandatory information that should be redacted, along with suggestions for
other information in a note to the rule.

Judge Levi noted that the respective Advisory Committees may have different issues to
address, and the focus of the Subcommittee should be to determine how each of the Advisory
Committees can efficiently address each of their specific issues and concerns. The Subcommittee
members agreed that the Advisory Committees should take a common approach to the extent
possible, with variations as necessary to accommodate particular issues that will arise in civil,
criminal, bankruptcy, and appellate proceedings.

Finally, the Subcommittee discussed the general commercial interest in court information.
Members noted that a number of databases were being created and sold online. Mr. [Gwynn] also
noted that the fees obtained from PACER, which included fees paid by these commercial companies,
were important to the various courts' information technology budgets.

Access Issues:

The Subcommittee discussed the practical effects of electronic filing on access. Judge
Sheindlin asked whether complete versions of redacted documents were available to the judges
electronically if they needed to see them. Judge Hinkle stated that on CM/ECF in his district, he has
access to the unredacted document, while the public and lawyers do not. Ms. Simon noted that the
most recent version of CM/ECF does allow for judges to view redacted and sealed documents in
camera via electronic means.

Judge Levi inquired as to whether CACM had reviewed the official forms used, for example,
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in judgments. He noted that a practitioner in his district had informed him that the criminal
judgment form provided the individual's entire social security number. Judge Davis noted that the
forms were generally reviewed. Ms. Simon added that the criminal judgment form had been
reviewed in September 2003, and the social security information had been moved to the statement
of reason, which is not publicly filed.

The Subcommittee generally discussed the fact that PACER currently provides a gateway to
access to these documents via the requirement to pay to use the service. This gateway allows public
access to be monitored if necessary to protect privacy interests. The members questioned, however,
whether this would always be the case or whether there would be a movement to provide cost-free
access.

Template Rule Regarding ' 205(c):

The Subcommittee then discussed what the template rule that the advisory committees would
modify should look like. Professor Capra noted that CACM had done a lot of really important work
and perhaps the rule should build on that foundation. The Subcommittee discussed whether the rule
should provide an exhaustive list of categories for redaction, whether the rule should provide a brief
list of main categories, and if so, whether reference should be made to further categories via the
Judicial Conference policies. A discussion ensued regarding the pros and cons of referencing the
Judicial Conference policies, including, but not limited to, a discussion of whether such policies
were accessible enough to practitioners.

Members of the Subcommittee further discussed how to approach drafting the rules. Some
members suggested that each of the advisory committees should consider what issues are specifically
important to them, and draft a rule accordingly. Other members were concerned that this would
create four inconsistent rules. Professor Capra suggested that he could draft a template rule that all
of the advisory committees could then take and modify as they saw fit. The advisory committees
could then compare their versions to be sure that there was not too much variation as between all of
the rules. The Subcommittee members agreed with that approach.

The question then turned to timing on the implementation of these rules. The members of
the Subcommittee agreed that the advisory committees should review the template rule to be
prepared by Professor Capra at their respective spring meetings. They should have their rules
finalized for presentation to their advisory committees by their fall 2004 meetings. The Standing
Committee can then review the various rules at its January 2005 meeting, or at its June 2005 meeting
at the latest. The Subcommittee agreed on this schedule and noted that, barring any problems, the
rules would then become effective on December 1, 2007.

The Subcommittee also discussed the possibility that § 205(c) would implicate other rules.
For example, in Fed.R.Civ.P. 16, the Advisory Committee on Civil Rules may want to consider
adding a discussion of § 205(c) to the pre-trial conference phase.
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In addition, the Subcommittee discussed whether Fed.R.Civ.P. 11 should be amended to
contemplate violations of the privacy/access rules. Judge Davis noted that CACM had reviewed this
issue and determined that Rule It already covers any arguable violation of these policies and that
it was better to leave it to the discretion of the courts as to how to deal with violations or abuse of
any new rule regarding electronic filing. The Subcommittee agreed with this assessment.

Finally, Judge Fitzwater reminded each advisory committee of its obligation to continue to
consider best practices of the state courts. He encouraged the advisory committees to call on Mr.
Deyling and the work he has already done in this area.

Conclusion of Meetin2:

Judge Fitzwater thanked the members of the Subcommittee for their input and thought on
these matters. He gave special thanks to the members of CACM, who had worked so hard and
provided so much guidance to the Subcommittee on this issue. He reviewed the plan of action for
the Subcommittee and adjourned the meeting at 11:30 a.m.

Respectfully submitted,

Brook D. Coleman, Esq.
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ADMINISTRATIVE OFFICE OF THE UNITED STATES COURTS
Memorandum

DATE: February 25, 2004

FROM: Robert Deyling, Office of Judge Programs

SUBJECT: State Court Privacy Rules and Policies (excerpts)

TO: Judge Fitzwater
Professor Capra
Professor Coquillette
Professor Cooper
Professor Morris
Professor Schiltz
Professor Schlueter

As you requested at the first meeting of the Subcommittee on E-Government, I have
compiled the attached excerpts from state court rules on privacy and public access to court
records. I have organized this material by topic, as follows:

(1) Scope (and/or Purpose) of Rule;
(2) Definitions
(3) Information (or documents) not available for public access
(4) Segregation of information on "sensitive information forms"
(5) Judicial discretion (and procedures for requesting or denying access)
(6) Notice (to persons accessing records)
(7) Remote access / courthouse-only access
(8) Access to information maintained by the court (including dockets)
(9) Access to "bulk" information

These excerpts are drawn from the approved state court rules of California, Indiana,
Maryland and Vermont, and the proposed rules for the Arizona and Minnesota courts.



State Court Privacy Rules and Policies 2

1) Scope (and/or Purpose) of Rule

California Rule 2070. Statement of purpose.

Rule 2070; (a) [Intent]: The rules in this chapter are intended to provide the public with reasonable access to
2071 trial court records that are maintained in electronic form, while protecting privacy interests.

Rule 2071. Authority and applicability.

...(c) [Access by parties and attorneys] The rules in this chapter apply only to access to court
records by the public. They do not limit access to court records by a party to an action or
proceeding, by the attorney of a party, or by other persons or entities that are entitled to access by
statute or California Rules of Court.

Indiana (A) Scope and Purposes.

Rule 9(A) (1) Pursuant to the inherent authority of the Indiana Supreme Court and pursuant to Indiana Code
§5-14-3-4(a)(8), this rule governs public access to, and confidentiality of, court records. Except
as otherwise provided by this rule, access to court records is governed by the Indiana Access to
Public Records Act (Indiana Code §5-14-3-1, et. seq.).

(2) The purposes of this rule are to:
(a) Promote accessibility to court records;
(b) Support the role of the judiciary;
(c) Promote governmental accountability;
(d) Contribute to public safety;
(e) Minimize the risk of injury to indiyiduals;
(f) Protect individual privacy rights and interests;
(g) Protect proprietary business information;
(h) Minimize reluctance to use the court system;
(i) Make the most effective use of court and clerk of court staff;
(i) Provide excellent customer service; and
(k) Avoid unduly burdening the ongoing business of the judiciary....



State Court Privacy Rules and Policies 3

1) Scope (and/or Purpose) of Rule

Vermont § 1. Purpose; Construction. These rules govern access by the public to the records of all
courts and administrative offices of the Judicial Branch of the State of Vermont, whether the

Rule 1, 2 records are kept in paper or electronic form. They provide a comprehensive policy on public
access to Judicial Branch reicords. They shall be liberally construed in order to implement the
policies therein.

§ 2. Scope.
(a) In General. These rules govern access to judicial branch records where the right

of access is solely that of a member of the public.
(b) Specific Right ofAccess. If, based on a statute, judicial rule or other source of law,

a person, or an authorized officer or member of the Executive or Legislative Branch, claims a
right of access greater than that available to a member of the public, the record custodian shall act
in conformity with the applicable statute, rule or other source of law....

Maryland Rule 16-1002. General Policy

R 16-1002 (a) Presumption of Openness
Court records maintained by a court or by another judicial agency are presumed to be open to the
public for inspection. Except as otherwise provided by or pursuant to these Rules, the custodian
of a court record shall permit a person, upon personal appearance in the office of the custodian
during normal business hours, to inspect such a record....



State Court Privacy Rules and Policies 4

2) Definitions

California Definitions.
(a) [Court record] As used in this chapter, "court record" is any document, paper,,or exhibit

Rule 2072 filed by the parties to an action or proceeding; any order or judgment of the court; and any item
listed in subdivision (a) of Government Code section 68151, excluding any reporter's transcript
for which the reporter is entitled to receive a fee for any copy. The term does not include the
personal notes or preliminary memoranda of judges or other judicial branch personnel.

(b) [Electronic record] As used in this chapter, "electronic record" is a computerized court
record, regardless of the manner in which it has been computerized. The term includes both a
document that has been filed electronically and an electronic copy or version of a record that was
filed in paper form. The term does not include a court record that is maintained only on
microfiche, paper, or any other medium that can be read without the use of an electronic device.

(c) [The public] As used in this chapter, "the public" is an individual, a group, or an entity,
including print or electronic media, or the representative of an individual, a group, or an entity.

(d) [Electronic access] "Electronic access" means computer access to court records available
to the public through both public terminals at the courthouse and remotely, unless otherwise
specified in these rules.

Indiana (C) Definitions. For purpose of this rule:
(1) "Court Record" means both case records and administrative records.

Rule 9(C) (2) "Case Record" means any document, information, data, or other item created, collected, received,
or maintained by a court, court agency or clerk of court in connection with a particular case.
(3) "Administrative Record" means any document, information, data, or other item created,
collected, received, or maintained by a court, court agency, or clerk of court pertaining to the
administration of the judicial branch of government and not associated with any particular case....
(6) "Public access" means the process whereby a person may inspect and copy the information in
a court record.
(7) "Remote access" means the ability of a person to inspect and copy information in a court record
in electronic form through an electronic means.
(8) "In electronic form" means any information in a court record in a form that is readable through
the use of an electronic device, regardless of the manner in which it was created.
(9) "Bulk Distribution" means the distribution of all, or a significant subset of the information in
court records in electronic form, as is, and without modification or compilation.
(10) "Compiled Information" means information that is derived from the selection, aggregation
or reformulation of some of all or a subset of all the information from more than one individual
court record in electronic form.
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3) Information (or documents) not available for public access

Maryland Rule 16-1006. Required Denial of Inspection - Certain Categories of Case Records

R 16-1006, Except as otherwise provided by law, these Rules, or court order, the
custodian shall deny inspection of: ...

R 16-1007 (3) In any action or proceeding, a case record concerning child abuse or
neglect....
(5) The following case records in criminal actions or proceedings:

(a) A case record that has been ordered expunged pursuant to Md. Rule
4-508.
(b) The following court records pertaining to search warrants:
(i) The warrant, application, and supporting affidavit, prior to
execution of the warrant and the filing of the records with the clerk.
(ii) Executed search warrants and all papers attached thereto
filed pursuant to Md. Rule 4-601.
(c) The following court records pertaining to an arrest warrant:
(i) A court record pertaining to an arrest warrant issued under Md. Rule 4-212(d) and the
charging document upon which the warrant was issued
until the conditions set forth in Md. Rule 4-212(d)(3) are satisfied.

(e) A pre-sentence investigation report prepared pursuant to Md. Code,
Correctional Services Article, § 6-112 .....

(8) The following case records containing medical information:
(a) A case record, other than an autopsy report of a medical examiner,
that (i) consists of a medical or psychological report or record from a hospital,
physician, psychologist, or other professional health care provider, and (ii) contains
medical or psychological information about an individual....

(9) A case record that consists of the Federal or Maryland income tax
return of an individual....

Rule 16-1007. Required Denial of Inspection --Specific Information in Case Records.

Except as otherwise provided by law, these Rules, or court order, a custodian
shall deny inspection of a case record or a part of a case record that would reveal: ...
(3) Any part of the social security or Federal Identification Number of
an individual, other than the last four digits....
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3) Information (or documents) not available for public access

Vermont § 6. Case Records.
(a) Policy. The public shall have access to all case records, in accordance with the

Rule 6 provisions of this rule, except as provided in subsection (b) of this section.
(b) Exceptions. The public shall not have access to the following judicial branch records:...

(4) Records of the family court in juvenile proceedings governed by Chapter 55 of
Title 33, except as provided in 33 V.S.A. § 5536;
(5) Records of the court in mental health and mental retardation proceedings under
Part 8 of Title 18, not including an order of the court, except where the court determines
that disclosure is necessary for the conduct of proceedings before it or that failure to make
disclosure would be contrary to the public interest;
(6) A presentence investigation report as provided in Chapter 5 of Title 28 and Rule
32(c) of the Vermont Rules of Criminal Procedure;..
(8) Records containing a description or analysis of the DNA of a person if filed in
connection with a family court proceeding,
(9) Records produced or created in connection with discovery in a case in
court, including a deposition, unless used by a party (i) at trial or (ii) in connection with a
request for action by the court;
(10) Records containing financial information furnished to the court in connection with
an application for an attorney at public expense pursuant to 13 V.S.A. § 5236(d) and (e),
not including the affidavit submitted in support of the application;
(11) Records containing financial information furnished to the court in connection with
an application to proceed in forma pauperis, not including the affidavit submitted in
support of the application;...
(13) Any federal, state or local income tax return, unless admitted into evidence;...
(15) Records of the issuance of a search warrant, until the warrant is executed and (i)
property seized pursuant to the warrant is offered in a proceeding, or is subject to a
motion to suppress; or (ii) a person, fetus or corpse searched for pursuant to the warrant
has been located;
(16) Records of the denial of a search warrant;
(17) Records created as a result of treatment, diagnosis, or examination of a patient by
a physician, dentist, nurse or mental health professional;...
(24) Records filed in court in connection with the initiation of a criminal proceeding, if
the judicial officer does not find probable cause to believe that an offense has been
committed and that defendant has committed it, pursuant to Rule 4(b) or 5(c) of the
Vermont Rules of Criminal Procedure;...
(29) Records containing a social security number of any person, but only until the social
security number has been redacted from the copy of the record provided to the public;
(30) Records with respect to jurors or prospective jurors as provided in the Rules
Governing Qualification, List, Selection and Summoning of All Jurors;...
(32) Any evidence introduced in a proceeding to which the public does not have
access; and
(33) Any other record to which public access is prohibited by statute.
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4) Segregation of information on "sensitive information forms"

Minnesota Rule 313.01. Definitions. For purposes of this rule, the following definitions shall apply:
(10) "Restricted identifiers" shall mean the social security number [and/or employer

[proposed] identification number] and financial account numbers of a party or party's child.
(11) "Financial source documents" means income tax returns, W-2s and schedules, wage

stubs, credit card statements, financial institution statements, check registers, as well as
other financial information deemed financial source documents by court order.

Rule 313.02. Restricted Identifiers.
(a) Pleadings and Other Papers Submitted by a Party. No party shall submit restricted identifiers
on any pleading or other paper that is to be filed with the court except:

1) on a separate form entitled Confidential Information Form (see Form 11 appended to
these rules) filed with the pleading or other paper; or
2) on Sealed Financial Source Documents under Rule 313.03.

The parties are solely responsible for ensuring that restricted identifiers do not otherwise appear
on the pleading or other paper filed with the court. The court administrator will not review each
pleading or document filed by a party for compliance with this rule. The Confidential
Information Form shall not be accessible to the public.
(b) Records Generated by the Court. Restricted identifiers maintained by the court in its
register of actions (i.e., activity summary or similar information that lists the title, origination,
activities, proceedings and filings in each case), calendars, indexes, and judgment docket shall
not be accessible to the public. Courts shall not include restricted identifiers on their judgments,
orders, decisions, and notices except on the Confidential Information Form (Form 11), which
form shall not be accessible to the public.

Rule 313.03. Sealing Financial Source Documents.
Financial source documents shall be stibmitted to the court for filing under a cover sheet

designated "Sealed Financial Source Documents" and substantially in the form set forth as Form 12
appended to these rules. Financial source documents submitted with the required cover sheet are not
accessible to the public except to the extent that they are formally admitted into evidence in a hearing
or trial. The cover sheet or copy of it shall be accessible to the public. Financial source documents
that are not submitted with the required cover sheet and that contain restricted identifiers are
accessible to the public, but the court may, upon motion or on its own initiative, order that any such
financial source documents be sealed.
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4) Segregation of information on "sensitive information forms"

Arizona Sensitive Data
1. The courts should protect from remote electronic public disclosure the following sensitive

[proposed data from case files:
policy]

Social Security Numbers
Credit Card Numbers
Debit Card Numbers
Other Financial Account Numbers
Victim contact information (address and phone number)
Names ofjuvenile victims

Rule 123(c)(3) already prohibits public access to financial account and social security numbers
appearing in administrative files. Every court should review its forms and processes to ensure
that this information is not being gathered unnecessarily.
2. To protect the data listed in Recommendation Number 1 above, the Supreme Court should
develop a sensitive data form and require its use where applicable. The sensitive data form shall
be maintained by the clerk as a confidential record accessible by the general public only on a
showing of good cause pursuant to the process set forth in Rule 123. Good cause may include
access by a media representative for purposes of researching a news story.
3. The Supreme Court should educate judges, attorneys and the public that case records are
publicly accessible and may be available via the Internet.
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5) Judicial discretion (and procedures for requesting or denying access)

Vermont § 2. Scope.

Rule 2(b) .... (b) Specific Right ofAccess. If, based on a statute, judicial rule or other source of
law, a person, or an authorized officer or member of the Executive or Legislative Branch, claims

Rule 7 a right of access greater than that available to a member of the public, the record custodian shall
act in conformity with the applicable statute, rule or other source of law. If a person, or an
authorized officer or member of the Executive or Legislative Branch, claims a right of access
greater than that available to the public as a whole, but not based on a specific statute or rule, that
claim shall be determined by the court administrator for administrative records or the presiding
judge of the court involved for case records. In making that determination, the court
administrator or judge shall be guided by these rules and any other relevant rules or statutes and
shall weigh the special interest of the person or officer or member seeking the record against the
interests protected by the restriction on public access. An appeal from such a determination may
be made to the Supreme Court.

§ 7. Exceptions.
(a) Case Records. Except as provided in this section, the presiding judge by order

may grant public access to a case record to which access is otherwise closed, may seal from
public access a record to which the public otherwise has access or may redact information from a
record to which the public has access. All parties to the case to which the record relates, and
such other interested persons as the court directs, have a right to notice and hearing before such
order is issued, except that the court may issue a temporary order to seal or redact information
from a record without notice and hearing until a hearing can be held. An order may be issued
under this section only upon a finding of good cause specific to the case before the judge and
exceptional circumstances. In considering such an order, the judge shall consider the policies
behind this rule. If a statute governs the right bf public access and does not authonze judicial
discretion in determining to open or seal a record, this section shall not apply to access to that
record....

C) Appeals. Appeals from determinations under this section shall be made to the
Supreme Court.
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5) Judicial discretion (and procedures for requesting or denying access)

Indiana (H) Prohibiting Public Access to Information In Court Records.

Rule 9(H) (1) A verified written request to prohibit public access to information in a court record, may be
made by any person affected by the release of the information. The request shall demonstrate
that: (a) The public interest will be substantially served by prohibiting access;

(b) Access or dissemination of the information will create a significant risk of substantial
harm to the requestor, other persons or the general public;
(c) A substantial prejudicial effect to on-going proceedings cannot be avoided without
prohibiting public access, or;
(d) The information should have been excluded from public access under section (G) of
this rule.

The person seeking to prohibit access has the burden of providing notice to the parties and such
other persons as the court may direct, providing proof of notice to the court or the reason why
notice could not or should not be given, demonstrating to the court the requestor's reasons for
prohibiting access to the information. A party or person to whom notice is given shall have
twenty (20) days from receiving notice to respond to the request.

(2) A court may deny a request to prohibit public access without a hearing. If the court does not
initially deny the request, it shall post advance public notice of the hearing. A court may grant a
request to prohibit public access following a hearing if the requestor demonstrates by clear and
convincing evidence that any one or more of the requirements of (H)(1)(a) through (H)(1)(d)
have been satisfied. An order prohibiting public access to information in a court record may be
issued by the court having jurisdiction over the record. An order prohibiting public access to
information in bulk or compiled records, or in records under the jurisdiction of multiple courts
may be issued only by the Supreme Court.

(3) The court shall balance the public access interests served by this rule and the grounds
demonstrated by the requestor. In its order, the court shall state its reasons for granting or
denying the request. If the court prohibits access, it will use the least restrictive means and
duration. When a request is made to prohibit public access to information in a court record at the
time of case initiation, the request and the case information will remain confidential for a
reasonable period of time until the court rules on the request. When a request is made to prohibit
public access to information in court records that are already publicly accessible, the information
may be rendered confidential for a reasonable period of time until the court rules on the request.

(4) This section does not limit the authority of a court to seal court records pursuant to Ind. Code
§ 5-14-3-5.5.

[Indiana Rule 9(7) is entitled "Obtaining Access to Information Excluded from Public Access."
Its provisions are similar to Rule 9(H) above.]
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5) Judicial discretion (and procedures for requesting or denying access)

Maryland RULE 16-1009. Court Order Denying or Permitting Inspection of Case Record
(a) Motion

R 16-1009 (1) Any party to an action in which a case record is filed, including any person who has
been permitted to intervene as a party, and any person who is the subject of or is
specifically identified in a case record may file a motion:

(A) to seal or otherwise limit inspection of a case record filed in that action that is
not otherwise shielded from inspection under these Rules; or
(B) to permit inspection of a case record filed in that action that is not otherwise
subject to inspection under these Rules.

(2) The motion shall be filed with the court in which the case record is filed and shall be
served on:

(A) all parties to the action in which the case record is filed; and
(B) each identifiable person who is the subject of the case record.

(d) Final Order
(1) After an opportunity for a full adversary hearing, the court shall enter a final order:

(A) precluding or limiting inspection of a case record that is not otherwise
shielded from inspection under these Rules;
(B) permitting inspection, under such conditions and limitations as the court finds
necessary, of a case record that is not otherwise subject to inspection under these
Rules; or
(C) denying the motion.

(2) In determining whether to permit or deny inspection, the court shall consider:
(A) if the motion seeks to preclude or limit inspection of a case record that is
otherwise subject to inspection under these Rules, whether a special and
compelling reason exists to preclude or limit inspection of the particular case
record; and
(B) if the petition or motion seeks to permit inspection of a case record that is
otherwise not subject to inspection under these Rules, whether a special and
compelling reason exists to permit inspection.

(3) Unless the time is extended by the court on motion of a party and for good cause, the
court shall enter a final order within 30 days after a heanng was held or waived.

(f) Non-Exclusive Remedy
This Rule does not preclude a court from exercising its authority at any
time to enter an order that seals or limits inspection of a case record or that makes a
case record subject to inspection.
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6) Notice (to persons accessing records)

California Rule 2074. Limitations and conditions

Rule 2074 (c) [Conditions of use by persons accessing records] A court may condition electronic access to
its records on (1) the user's consent to access the records only as instructed by the court and (2)
the user's consent to the court's monitoring of access to its records. A court must give notice of
these conditions, in any manner it deems appropriate. The court may deny access to a member of
the public for failure to comply with any of these conditions of use.

(d) [Notices to persons accessing records] A court must give notice of the following information
to members of the public accessing its electronic records, in any manner it deems appropriate:

(1) The court staff member to contact about the requirements for accessing the court's
records electronically.
(2) That copyright and other proprietary rights may apply to information in a case file
absent an express grant of additional rights by the holder of the copyright or other
proprietary right. The notice should indicate that (A) use of such information is
permissible only to the extent permitted by law or court order and (B) any use
inconsistent with proprietary rights is prohibited.
(3) Whether electronic records constitute the official records of the court. The notice
should indicate the procedure and any fee required for obtaining a certified copy of an
official record of the court.
(4) Any person who willfully destroys or alters any court record maintained in electronic
form is subject to the penalties imposed by Government Code section 6201.

(e) [Access policy] A court must post a privacy policy on its public-access Web site to inform
members of the public accessing its electronic records of the information it collects regarding
access transactions and the uses that the court may make of the collected information.
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7) Remote access / courthouse-only access

California Rule 2073. Public access

Rule 2073 (a) [General right of access] All electronic records must be made reasonably available to the
public in some form, whether in electronic or in paper form, except those that are sealed by court
order or are made confidential by law.

(b) [Electronic access required to extent feasible] A court that maintains the following records in
electronic form must provide electronic access to them, both remotely and at the courthouse, to
the extent it is feasible to do so.

(1) Register of actions (as defined in Gov. Code, § 69845), calendars, and indexes; and
(2) All records in civil cases, except those listed in (c).

(c) [Courthouse electronic access only] A court that maintains the following records in electronic
form must provide electronic access to them at the courthouse, to the extent it is feasible to do so,
but may provide remote electronic access only to the records governed by (b)(1):

(1) Any record in a proceeding under the Family Code, including, but not limited to,
proceedings for dissolution, legal separation, and nullity of marriage; child and spousal
support proceedings; and child custody proceedings;
(2) Any record in a juvenile court proceeding;
(3) Any record in a guardianship or conservatorship proceeding;
(4) Any record in a mental health proceeding;
(5) Any record in a criminal proceeding; and
(6) Any record in a civil harassment proceeding under Code of Civil Procedure section
527.6....
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8) Access to information maintained by the court (including dockets)

Minnesota Rule 313.02. Restricted Identifiers.

[proposed] (b) Records Generated by the Court. Restricted identifiers maintained by the court in its
R 313.02 register of actions (i.e., activity summary or similar information that lists the title, origination,

activities, proceedings and filings in each case), calendars, indexes, and judgment docket shall
not be accessible to the public. Courts shall not include restricted identifiers on their-judgments,
orders, decisions, and notices except on the Confidential Information Form (Form 11), which
form shall not be accessible to the public....

California Rule 2077. Electronic access to court calendars, indexes, and registers of actions

Rule 2077 (a) [Intent] The intent of this rule is to specify information to be included in and excluded from
the court calendars, indexes, and registers of actions to which public access is available by
electronic means under rule 2073 (b). To the extent it is feasible to do so, the court must maintain
court calendars, indexes, and registers of actions available to the public by electronic means in
accordance with this rule .....

(c) [Information that must be excluded from court calendars, indexes, and registers of
action] The following information must be excluded from a court's electronic calendar, index,
and register of actions:
(1) Social security number;
(2) Any financial information;
(3) Arrest warrant information;
(4) Search warrant information;
(5) Victim information;
(6) Witness information;
(7) Ethnicity;
(8) Age;
(9) Gender;
(10) Government-issued identification card numbers (i.e., military);
(11) Driver's license number; and
(12) Date of birth.
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9) Access to "bulk"information

California Rule 2073. Public access

Rule 2073 ... (e) [Access only on case-by-case basis] A court may only grant electronic access to an
electronic record when the record is identified by the number of the case, the caption of the case,
or the name of a party, and only on a case-by-case basis. This case-by-case limitation does not
apply to a calendar, register of actions, or index.
(f) [Bulk distribution] A court may provide bulk distribution of only its electronic calendar,
register of actions, and index. "Bulk distribution" means distribution of all, or a significant
subset, of the court's electronic records....

Arizona 7. Remote electronic access to case information should be afforded on a case-by-case basis only;
bulk data should not be electronically accessible via the Internet. Electronic access should be limited

[policy to prevent the wholesale downloading of case files or case management databases via the Internet.
proposal]

Indiana (F) Bulk Distribution and Compiled Information.

Rule 9(f) (1) Upon written request as provided in this section (F), bulk distribution or compiled
information that is not excluded by Section (G) or (H) of this rule may be provided.

(2) Requests for bulk distribution or compiled information shall be made to the Executive
Director of the Division of State Court Administration or other designee of the Indiana Supreme
Court. The Executive Director or other designee may forward such request to a court exercising
jurisdiction over the records, and in the instance of records from multiple courts, to the Indiana
Supreme Court, for further action. Requests will be acted upon or responded to within a
reasonable period of time.

(3) With respect to requests for case record information not excluded from public access by
Sections (G) or (H) of this rule, the request for bulk distribution or compiled information may be
granted upon determination that the information sought is consistent with the purposes of this
rule, that resources are available to prepare the information, and that fulfilling the request is an
appropriate use of public resources. The grant of said request may be made contingent upon the
requestor paying reasonable costs of responding to the request....

[this rule continues with process for obtaining bulk access to information that is excluded from
general public access]
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EVIDENCE RULES

Re: Single Publication of the Style Rules Package

Date: March 17, 2004

At the Style Subcommittee meetings held in February 2004, we discussed publishing the

entire Style Rules Package at one time, rather than in the two stages onginally proposed. The

primary benefit of single publication is that it is a much clearer and less confusing way to present

the Style Project.

The original plan to publish in stages arose from concern that the pace of the careful and

deliberate style work would be too slow for a single release. Thanks to the dedication of all involved

and the careful design of the work flow, progress is faster than anticipated. The Standing Committee

has approved for publication Rules 1-37 and 45. This Committee has Rules 38 to 63 on the agenda

for this April meeting, with some of the "global issues" and "style-plus" proposals. This Committee

will ask the Standing Committee in June 2004 to approve Rules 38 to 63 for publication. In July

2004, the Style Subcommittees will meet to work on Rules 64 to 86. The full Committee will

consider those rules in the Fall of 2004, with the remaining "global" issues and "style-plus"

proposals. This Committee will ask the Standing Committee in January 2005 to approve for

publication Style Rules 64 to 86; the Rules Committee's resolution of the "global" issues; and the



"style-plus" proposals. That meeting will afford the Standing Committee an opportunity to examine

the entire set of Style Rules as a whole.

This timetable contemplates the publication of the entire Style Package, Rules 1 to 86,

together with the "style-plus" proposals, in February 2005. This timetable permits a single comment

period longer than the comment period planned in the staged publication approach. An extended

single comment period is likely to allow more participation by members of the bench, bar, and

academy, and more considered reaction by the Committees. This timetable would also permit the

Rules Committee to work on the Style Forms, examining them at the Spring 2005 meeting and

recommending in June 2005 that the Standing Committee publish them for public comment.

If the public comment period for the entire Style Package and Forms ended in January-

February 2006, the Rules Committee would anticipate seeking the Standing Committee's approval

for transmission to the Judicial Conference in June 2006. That would permit transmission to the

Supreme Court on the original schedule, in the fall of 2006, for transmission to Congress in the

spring of 2007. On this timetable, the single publication would not delay completion of the Style

Project.

The Standing Committee, and its Style Committee, have agreed to the one-publication

timetable. I am grateful for the hard work by all the participants in this project - the Civil Rules

Committee and its Style Subcommittees, the Standing Committee Style Subcommittee, the dedicated

reporters and consultants, and the Rules Support Office- which has brought the Style Project to this

point We are ahead of schedule. A successful end is not near, but it is in sight Thanks to you all.

L.H.R.
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Rule 38

VI. TRIALS TITLE VI. TRIALS

Rule 38. Jury Trial of Right
Rule 38. Right to Jury Trial; Demand

(a) Right Preserved. The right of trial by jury as (a) Right Preserved. The right of trial by jury as declared
declared by the Seventh Amendment to the Constitution or as by the Seventh Amendment to the Constitution - or as
given by a statute of the United States shall be preserved to [jrovided-given]±'by a federal statute -is preserved to
the parties inviolate the parties inviolate

(b) Demand. Any party may demand a trial by jury of (b) Demand. On any issue triable of right by ajury, a party
any issue triable of right by a jury by (1) serving upon the may demand a jury trial by
other parties a demand therefor in writing at any time after
the commencement of the action and not later than 10 days (1) serving the other parties with a written demand -

after the service of the last pleading directed to such issue, which may be [made a tated]r-h l a pleading d- no
and 2) ilig th deandas rquied y Rue 5d) uchlater than 10 days after the last pleading directed toand (2) filing the demand as required by Rule 5(d) Such teisei evd n

demand may be indorsed upon a pleading of the party the isue is served, and

(2) filing the demand as required by Rule 5(d)

(c) Same: Specification of Issues. In the demand a (c) Specifying Issues. In its demand, a party may specify the
party may specify the issues which the party wishes so tried, issues that it wishes to have tried by a jury, otherwise, it
otherwise the party shall be deemed to have demanded trial is deemed to have demanded ajury trial on all the issues
by jury for all the issues so triable If the party has so triable If the party has demanded ajury trial on only
demanded trial by jury for only some of the issues, any other some issues, any other party may - within 10 days of
party within 10 days after service of the demand or such being served with the demand or within arey [shorter
lesser time as the court may order, may serve a demand for Itusser J time ordered by the court - serve a demand for
trial by jury of any other or all of the issues of fact in the ajury trial on any other or all factual issues triable by
action jury

(d) Waiver. The failure of a party to serve and file a (d) Waiver; Withdrawal. A party waivesalurtrialtrmi-by
demand as required by this rule constitutes a waiver by the jmty unless its demand is properly served and filed A
party of trial byjury A demand for trial byjury made as demand [that complies with this rule]J± may be
herein provided may not be withdrawn without the consent of withdrawn only if the parties consent
the parties

I [The Style Subcommittee made this change based on the Kieve suggestion ]

2 [Kieve/Kimble and Cooper agree on this change The Style Subcommittee agrees ]

3 [Kieve/Kimble and Cooper agree on this change The Style Subcommittee agrees ]

4 [Kimble: Kieve suggested taking out "that complies with this rule " I have thought more about this and now realize that we
have created an inconsistency Ed and I had argued for "a proper demand" in the second sentence Note that in the first sentence
we use "properly" instead of "as required by this rule " Shouldn't we do the same thing in the second sentence to replace "as
herein provided" in the current rule9 Dean Kane noted that "proper" would "create the negative implication that improper
[demands] cannot be withdrawn" See Style 468 But then at our meeting in Phoenix we apparently realized that that's what
the current rule says it refers to a demand "made as herein provided [i e, that complies with this rule, i e , a proper demand]
So we changed to "a demand that complies with this rule " I see no difference between that and "a proper demand" I know
it's late, but I think we should fix the inconsistency between the first and second sentences Also, note Ed's comment on 39(b)

Cooper: I am sympathetic to Joe's persistent desire "A orover demand tha-t co th.. .- tl.•l el. may be withdrawn only *
- * " But I think it was Dean Kane who led the charge to defeat this change It may be a bit late to reopen the discussion]

[The Style Subcommittee does not recommend deleting "that complies with this rule "]

Civil Rules 38-63 style draft 2 March 29, 2004



Rule 38

(e) Admiralty and Maritime Claims. These rules (e) Admiralty and Maritime Claims. These rules do not
shall not be construed to create a right to trial by jury of the create a right to ajury trial on issues in an admiralty or
issues in an admiralty or maritime claim within the meaning maritime claim within the meaning of Rule 9(h)
of Rule 9(h)

COMMITTEE NOTE
The language of Rule 38 has been amended as part of the general restyling of the Civil Rules

to make them more easily understood and to make style and terminology consistent throughout
the rules These changes are intended to be stylistic only.
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Rule 39

Rule 39. Trial by Jury or by the Court Rule 39. Trial by Jury or by the Court

(a) By Jury. When trial by jury has been demanded (a) After a Demand. When trial by jury has been demanded
as provided in Rule 38, the action shall be designated upon under Rule 38, the action must be designated on the
the docket as a jury action The trial of all issues so docket as ajury action The trial on all issues so
demanded shall be by jury, unless (1) the parties or their demanded must be by jury unless
attorneys of record, by written stipulation filed with the court
or by an oral stipulation made in open court and entered in (1) the parties or their attorneys file a written stipulation

the record, consent to trial by the court sitting without a jury to a nonjury trial or so stipulate on the record, or

or (2) the court upon motion or of its own initiative finds that (2) the court,- on motion or on its own. - finds that
a right of trial by jury of some or of all those issues does not on some or all of those issues there is no right to a
exist under the Constitution or statutes of the United States jury trial under the Constitution or federal statutes

(b) By the Court. Issues not demanded for trial by (b) When No Demand His Made Issues on which a jury
jury as provided in Rule 38 shall be tried by the court, but, trial is not [pronerl demanded [idt.r-Rul.-304 ' are to
notwithstanding the failure of a party to demand ajury in an be tried by the court But the court may, on motion, order
action in which such a demand might have been made of a jury trial on any issue for which ajury might have been
right, the court in its discretion upon motion may order a trial demanded but-wnnot
by ajury of any or all issues

(e) Advisory Jury and Trial by Consent. In all (€) Advisory Jury; Jury Trial by Consent. In an action not
actions not triable of right by ajury the court upon motion or triable of right by a jury, the court, on motion or on its
of its own initiative may try any issue with an advisory jury own
or, except in actions against the United States when a statute
of the United States provides for trial without a jury, the (1) may try any issue with an advisory jury, or
court, with the consent of both parties, may order a trial with (2) may, with the parties' consent, try any issue by a
a jury whose verdict has the same effect as if trial by jury had jury whose verdict has the same effect as if ajury
been a matter of right trial had been a matter of right, unless the action is

against the United States and a federal statute
provides forreqnires a nonjury trial

COMMITTEE NOTE
The language of Rule 39 has been amended as part of the general restyling of the Civil Rules

to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

I [Kimble/Kieve would delete "under Rule 38" The Style Subcommittee agrees ]

Cooper: How about a compromise, parallel to the discussion of Rule 38(d) -perhaps it is easier to reopen the question here9

"Issues on which ajury trial is not properly demanded tmder-Rule-38 are to be tried * * *,9 The Style Subcommittee agrees ]
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Rule 40

Rule 40. Assignment of Cases for Trial Rule 40. Scheduling Cases for Trial

The district courts shall provide by rule for the placing Each court must provide by role for scheduling trials without
of actions upon the trial calendar (I) without request of the request - or on a party's request withftetr notice to the other
parties or (2) upon request of a party and notice to the other parties, o m ft, ........ 11 the .
parties or (3) in such other manner as the courts deem expedient The court must give priority to actions entitled to
expedient Precedence shall be given to actions entitled priority by federal statute 1'
thereto by any statute of the United States

COMMITTEE NOTE

The language of Rule 40 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules These changes are intended to be stylistic only.

[Kieve suggested that the rules require that every request to the court be served on all parties, so it is not necessary to add "notice
to the other parties" Kimble responded that if Ed agrees, we need a global check on this ]

Cooper: Three things First, the Style-Substance Track will propose a simplified Rule 40 that avoids any reference to notice
Second, as a global matter I do not understand Rule 5(a), in its present form or as styled I would not assert that it requires
service of everything, indeed, "similar paper" impliedly excludes dissimilar papers Third, we have the intensifier problem in
a different guise Often it seems useful to remind of the notice duty But if we do that sometimes, failure to do so always may
create puzzling negative implications The only satisfactory global resolution would be to state notice obligations
comprehensively in Rule 5 and to say nothing of notice anywhere else I doubt that is within the legitimate reach of the Style
Project, and expect that it would draw much anguished comment (and enhance the inevitable attempted rebellions) to make the
attempt ]
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Rule 41

Rule 41. Dismissal of Actions Rule 41. Dismissal of Actions

(a) Voluntary Dismissal: Effect Thereof. (a) Voluntary Dismissal.

(1) By Plaintiff; By Stipulation. Subject to the (1) By the Plaintiff.
provisions of Rule 23(e), of Rule 66, and of any statute (A) Without a Court Order Subject to Rules 23(e),
of the United States, an action may be dismissed by the 23 1(c), 23 2, and 66 and any applicable federal
plaintiff without order of court (i) by filing a notice of
dismissal at any time before service by the adverse without a court order by filing

party of an answer or of a motion for summary

judgment, whichever first occurs, or (it) by filing a (i) a notice of dismissal [at'amy-tite]Il before
stipulation of dismissal signed by all parties who have the adverse party serves either an answer
appeared in the action Unless otherwise stated in the or a motion for summary judgment, or
notice of dismissal or stipulation, the dismissal is
without prejudice, except that a notice of dismissal (ii) a stipulation of dismissal signed by all
operates as an adjudication upon the merits when filed pares who have appeared
byaplaintiff who has once dismissed in any court of the (B) Effect Unless the notice or stipulation states
United States or of any state an action based on or otherwise, the dismissal is without prejudice
including the same claim But if the plaintiff previously dismissed any

action in federal or state court based on or
including the same claim, a notice of dismissal
operates as an adjudication on the merits

(2) By Order of Court. Except as provided in (2) By Court Order; Effect. Except as provided in (1),
paragraph (I) of this subdivision of this rule, an action an action may be dismissed at the plaintiffs Irequest
shall not be dismissed at the plaintiffs instance save histaute]!' only by court order, on terms that the
upon order of the court and upon such terms and court considers proper If a defendant has
conditions as the court deems proper If a counterclaim pleadedsrvmed a counterclaim before being served
has been pleaded by a defendant prior to the service with the plaintiffs motion to dismiss, the action must
upon the defendant of the plaintiffs motion to dismiss, not be dismissed against the defendant's objection
the action shall not be dismissed against the defendant's unless the counterclaim can remain pending for
objection unless the counterclaim can remain pending independent adjudication Y Unless the order states
for independent adjudication by the court Unless otherwise, a dismissal under this paragraph (2) is
otherwise specified in the order, a dismissal under this without prejudice
paragraph is without prejudice

I Cooper: This is another intensifier problem Loren and Joe are right the meaning is not changed by saying "a notice of
dismissal at-anyr-time before the adverse party serves * * * " But the emphasis is familiar Deletion will cause some distress

[The Style Subcommittee recommends deleting "at any time" based on the Kleve suggestion]

2 [Kieve/Kimble and Cooper agree on this change The Style Subcommittee agrees ]

3 Cooper: The present draft repeats "unless," albeit in two sentences Would it be better style to say "the action musit 1n0may
be dismissed against [over9] the defendant's objection anless only if the counterclaim can remain pending for independent
adjudication Unless * * *.9
Kimbleresponse: I thinkthis is agood change In addition to Ed's point, it converts the double negative to positive form And
I agree with changing "against" to "over "
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Rule 41

(b) Involuntary Dismissal: Effect Thereof. For (b) Involuntary Dismissal; Effect. If the plaintiff fails to
failure of the plaintiff to prosecute or to comply with these prosecute or to comply with these rules or a court order, a
rules or any order of court, a defendant may move for defendant may move to dismiss [thean]' action or any
dismissal of an action or of any claim against the defendant claim against it Unless the dismissal order specifies
Unless the court in its order for dismissal otherwise specifies, otherwise, a dismissal under this subdivision (b) and any
a dismissal under this subdivision and any dismissal not dismissal not provided for in this rule -except one for
provided for in this rule, other than a dismissal for lack of lack ofjurisdiction, improper venue, or failure to join a
jurisdiction, for improper venue, or for failure to join a party party under Rule 19- operates as an adjudication on the
under Rule 19, operates as an adjudication upon the ments ments

(c) Dismissal of Counterclaim, Cross-Claim, or (c) Dismissing a Counterclaim, Crossclaim, or Third-
Third-Party Claim. The provisions of this rule apply to the Party Claim. This rule applies to a dismissal of any
dismissal of any counterclaim, cross-claim, or third-party counterclaim, crossclaim, or third-party claim A
claim A voluntary dismissal by the claimant alone pursuant claimant's voluntary dismissal under (a)(1)(A)(i) must be
to paragraph (1) of subdivision (a) of this rule shall be made made before a responsive pleading is served or, if there is
before a responsive pleading is served or, if there is none, none, before evidence is introduced at the trial or hearing
before the introduction of evidence at the trial or hearing

4 [Kieve/Kimble and Cooper agree on this change The Style Subcommittee agrees ]
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Rule 41

(d) Costs of Previously-Dismissed Action. If a (d) Costs of a Previously Dismissed Action. If a plaintiff
plaintiff who has once dismissed an action in any court who previously dismissed an action in any court files an
commences an action based upon or including the same claim action based on or including the same claim against the
against the same defendant, the court may make such order same defendant, the court_-mar
for the payment of costs of the action previously dismissed as (1) may order the plaintiff to pay all Or part of the costs
it may deem proper and may stay the proceedings in the of that previous action, and
action until the plaintiff has complied with the order

(2) may stay the proceedings until the plaintiff has
[complied] .!

COMMITTEE NOTE

The language of Rule 41 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules These changes are intended to be stylistic only.

When Rule 23 was amended in 1966, Rules 23.1 and 23.2 were separated from Rule 23.
Rule 41(a)(1) was not then amended to reflect the Rule 23 changes. In 1968 Rule 41(a)(1) was
amended to correct the cross-reference to what had become Rule 23(e), but Rules 23 1 and 23.2
were inadvertently overlooked. Rules 23.1 and 23.2 are now added to the list of exceptions in
Rule 41(a)(1)(A). This change does not affect established meaning. Rule 23.2 explicitly
incorporates Rule 23(e), and thus was already absorbed directly into the exceptions in Rule
41(a)(1) Rule 23.1 requires court approval of a compromise or dismissal in language parallel to
Rule 23(e) and thus supersedes the apparent right to dismiss by notice or dismissal.

5 [Kieve suggested deleting "complied" and substituting "has done so"

Cooper: This may sound silly Is it possible to "comply with" an order by means that are not the same as "done so"9 Suppose
the plaintiff makes arrangements to pay - is that the same as paying9 On balance, I am nervous about this change The present
rale is "complied with the order" "has complied" in the Style draft clearly makes no change "has done so" might change the
meaning

The Style Subcommittee does not recommend deleting "complied "I
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Rule 42

Rule 42. Consolidation; Separate Trials Rule 42. Consolidation; Separate Trials

(a) Consolidation. When actions involving a common (a) If actions before the court involve a common question of
question of law or fact are pending before the court, it may law or fact, the court may
order a joint hearing or trial of any or all the matters in issue
in the actions, it may order all the actions consolidated, and it (1) join for hearing or trial any or all matters at issue in
may make such orders concerning proceedings therein as the actions,
may tend to avoid unnecessary costs or delay (2) consolidate the actions, and

(3) make any other orders to avoid unnecessary cost or
delay

(b) Separate Trials. The court, in furtherance of (b) Separate Trials. For convenience, to avoid prejudice, or
convenience or to avoid prejudice, or when separate trials to expedite and economize, the court may order a separate
will be conducive to expedition and economy, may order a trial of one or more claims, crossclaims, counterclaims,
separate trial of any claim, cross-claim, counterclaim, or third-party claims, or separate issues When ordering a
third-party claim, or of any separate issue or of any number separate trial, the court must preserve any federal right to
of claims, cross-claims, counterclaims, third-party claims, or ajury trial
issues, always preserving inviolate the right of trial byjury as
declared by the Seventh Amendment to the Constitution or as
given by a statute of the United States

COMMITTEE NOTE
The language of Rule 42 has been amended as part of the general restyling of the Civil Rules

to make them more easily understood and to make style and terminology consistent throughout
the rules These changes are intended to be stylistic only.
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Rule 43

Rule 43. Taking of Testimony Rule 43. Taking Testimony

(a) Form. In every trial, the testimony of witnesses (a) In Open Court. [At trial ir-cve Y-t. in],!Ythe witnesses'
shall be taken in open court, unless a federal law, these rules, testimony must be taken in open court unless a federal
the Federal Rules of Evidence, or other rules adopted by law, the Federal Rules of Evidence, these rules, or other
the Supreme Court provide otherwise The court may, for rules adopted by the Supreme Court provide otherwise
good cause shown in compelling circumstances and upon In compelling circumstances and with appropriate
appropriate safeguards, permit presentation of testimony safeguards, the court may allow testimony in open court
in open court by contemporaneous transmission from a by contemporaneous transmission from a different
different location location

(b) [Abrogated.] (b)

(c) [Abrogated.] (c)

(d) Affirmation in Lieu of Oath. Whenever under (b) Affirmation Instead of Oath. When these rules require
these rules an oath is required to be taken, a solemn an oath, a solemn affirmation suffices
affirmation may be accepted in lieu thereof

(e) Evidence on Motions. When a motion is based on (c) Evidence on a Motion. When a motion relies on facts
facts not appearing of record the court may hear the matter outside the record, the court may hear the matter on
on affidavits presented by the respective parties, but the court affidavits But te t may di, t or may
may direct that the matter be heard wholly or partly on oral order that it be heard wholly or partly on oral testimony
testimony or deposition or on depositions

(f) Interpreters. The court may appoint an interpreter (d) Interpreter. The court may appoint an interpreter of its
of its own selection and may fix the interpreter's reasonable choosing, fix reasonable compensation to be paid from
compensation The compensation shall be paid out of funds funds provided by law or by one or more parties, and tax
provided by law or by one or more of the parties as the court the compensation as costs
may direct, and may be taxed ultimately as costs, in the
discretion of the court

COMMITTEE NOTE
The language of Rule 43 has been amended as part of the general restyling of the Civil Rules

to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

I Kimble: (See Garner) [Cooper agrees with this change ] [The Style Subcommittee agrees]
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Rule 44

Rule 44. Proof of Official Record Rule 44. Proving an Official Record

(a) Authentication. (a) Means of ProvingAutfinft.ati•w.

(1) Domestic. An official record kept within the (1) Domestic Record. The following evidences
United States, or any state, district, or commonwealth, anth'ertiates' an official record - or an entry in it
or within a territory subject to the administrative or - that is jotherwisej- admissible and is kept within
judicial jurisdiction of the United States, or an entry the United States, any state, district or
therein, when admissible for any purpose, may be commonwealth, or any territory subject to the
evidenced by an official publication thereof or by a administrative orjudicial jurisdiction of the United
copy attested by the officer having the legal custody of States
the record, or by the officer's deputy, and accompanied
by a certificate that such officer has the custody The (A) an official publication of the record, or
certificate may be made by a judge of a court of record (B) a copy attested by the officer with legal custody
of the district or political subdivision in which the of the record - or by the officer's deputy-
record is kept, authenticated by the seal of the court, or and accompanied by a certificate that the officer
may be made by any public officer having a seal of has custody The certificate must be made
office and having official duties in the district or under seal
political subdivision in which the record is kept,
authenticated by the seal of the officer's office (i) by a judge of a court of record of the

distnct or political subdivision where the
record is kept, or

(ii) by any public officer with a seal of office
and with official duties in the district or
political subdivision where the record is
kept

Professor Rowe was asked to research whether there is a substantive difference between using "authenticates" in Rule 44(a)(1)
and (b) on proving official records, or using some form of the word "evidence" as a verb as in the current rule He reported that
the treatises "use the ideas ofevidence, authentication, and proof interchangeably, although that doesn't mean they're identical"
He did not find any case annotations that seemed to bear on the question Based on Garner's statement in his second edition
at 333 that "evidence" and "proof' "are not synonymous," and concerns expressed at the meeting of Subcommittee A, Professor
Rowe suggests using "evidence" in some verb form in 44(a)(1) and (a)(2), and also in (a)(2)(C)(ii)

2 [Kimble: On Rule 44(a)(1) and (2), 1 was uncertain about Kieve's suggestion to delete "otherwise," but raised them for
consideration

Cooper: I share Joe's uncertainty Present Rule 44(a)(1) tells how to "evidence" an official record "when admissible for any
purpose" The Style Draft is "that is otherwise admissible" The Style Draft is subtly different from the present rule-- it gives
greater emphasis to the proposition that proper evidence of(or "authenticating") an official record does not of itself make the
record admissible I like the Style Draft as an improvement Deleting "otherwise" removes the emphasis At risk of identifying
it as an intensifier, I would keep it The same holds for Style 44(a)(2)(A) ]

[The Style Subcommittee does not recommend deleting "otherwise "]
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Rule 44

(2) Foreign. A foreign official record, or an (2) Foreign Record.
entry therein, when admissible for any purpose, may be
evidenced by an official publication thereof, or a copy (A) In General The following evidences
thereof, attested by a person authorized to make the atthentitate, a foreign official record - or an
attestation, and accompanied by a final certification as entry in it - that is [otherwise]l' admissible
to the genuineness of the signature and official position (i) an official publication of the record,
(i) of the attesting person, or (ii) of any foreign offictal
whose certificate of genuineness of signature and (ii) a copy attested by an authorized person
official position relates to the attestation or is in a chain and accompanied by a final certification of
of certificates of genuineness of signature and official genuineness, as desenbed i (fl),•1r
position relating to the attestation (iif a record and attestation certified as

provided in a treaty or convention to which
the United States and a country where the
record is located are parties, or

Liy)(n$ other means ordered by the court under
(C)

A final certification may be made by a secretary of (B) Final Certification of Genuineness A final
embassy or legation, consul general, vice consul, or certification must certify the genuineness of the
consular agent of the United States, or a diplomatic or signature and official position of the attester or
consular official of the foreign country assigned or of any foreign official whose certificate of
accredited to the United States If reasonable genuineness relates to the attestation or is in a
opportunity has been given to all parties to investigate chain of certificates of genuineness relating to
the authenticity and accuracy of the documents, the the attestation A final certification may be
court may, for good cause shown, (i) admit an attested made by a secretary of a United States embassy
copy without final certification or (in) permit the foreign or legation, by a consul general, vice consul, or
official record to be evidenced by an attested summary consular agent of the United States, or by a
with or without a final certification The final diplomatic or consular official of the foreign
certification is unnecessary if the record and the country assigned or accredited to the United
attestation are certified as provided in a treaty or States Fin .l .c . .... .... ,..,
convention to which the United States and the foreign r rd gd t.ti ..t,s,......t.fi..(l
country in which the official record is located are & k ...
parties St d the .. M

(C) Other Means of Proof If all parties have had a
reasonable opportunity to investigate a foreign
record's authenticity and accuracy, the court
may, for good cause, either
(i) admit an attested copy without final

certification, or

(ii) allow the record to be proved±' by an
attested summary with or without a final
certification

3 See p 11, note 2

4 Cooper Should this be "evidenced," see note 19 Kimble response: Probably so
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Rule 44

(b) Lack of Record. A written statement that after (b) Lack of a Record. A written statement that a diligent
diligent search no record or entry of a specified tenor is search of designated records revealed no record or entry
found to exist in the records designated by the statement, of a specified tenor is admissible as evidence that the
authenticated as provided in subdivision (a)(1) of this rule in records contain no such record or entry For domestic
the case of a domestic record, or complying with the records, the statement must be authenticated under (a)(l)
requirements of subdivision (a)(2) of this rule for a summary For foreign records, the statement must comply with
in the case of a foreign record, is admissible as evidence that (a)(2)(C)(n)
the records contain no such record or entry

(c) Other Proof. This rule does not prevent the proof (c) Other Proof. A party may prove an official record - or
of official records or of entry or lack of entry therein by any an entry or lack of an entry in it - by any other method
other method authorized by law authorized by law

COMMITTEE NOTE
The language of Rule 44 has been amended as part of the general restyling of the Civil Rules

to make them more easily understood and to make style and terminology consistent throughout
the rules These changes are intended to be stylistic only.
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Rule 44.1

Rule 44.1. Determination of Foreign Law Rule 44.1. Determining Foreign Law

A party who intends to raise an Issue concerning the A party who intends to raise an issue about a foreign country's
law of a foreign country shall give notice by pleadings or law must give notice by a pleading or other written notice In
other reasonable written notice The court, in determining determining foreign law, the court may consider any relevant
foreign law, may consider any relevant material or source, material or source, including testimony, whether or not
including testimony, whether or not submitted by a party or submitted by a party or admissible under the Federal Rules of
admissible under the Federal Rules of Evidence The court's Evidence The court's determination must be treated as a
determination shall be treated as a ruling on a question of ruling on a question of law
law

COMMITTEE NOTE

The language of Rule 44.1 has been amended as part of the general restyhng of the Civil
Rules to make them more easily understood and to make style and terminology consistent
throughout the rules. These changes are intended to be stylistic only.
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Rule 46

Rule 46. Exceptions Unnecessary Rule 46. Objecting to a Ruling or Order

Formal exceptions to rulings or orders of the court are A formal exception to a ruling or order is unnecessary When
unnecessary, but for all purposes for which an exception has the ruling or order is requested or made, a party need only state
heretofore been necessary it is sufficient that a party, at the a-id - s. o e the action that it wants the court
time the ruling or order of the court is made or sought, makes to take or objects to-, along with the grounds for the request or
known to the court the action which the party desires the obiection Failing to object does not prejudice a party who1-
court to take or the party's objection to the action of the court had no opportunity to do so when the ruling or order was
and the grounds therefor, and, if a party has no opportunity to made
object to a ruling or order at the time it is made, the absence
of an objection does not thereafter prejudice the party

COMMITTEE NOTE
The language of Rule 46 has been amended as part of the general restyling of the Civil Rules

to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Kimble note: As an aside, I am starting to lean toward using "that" with "party" throughout the rules See Gamer under
"Who (D) " Possible exception When another "that" appears in the sentence

Cooper: This is Style But my inclination begins with Gamner's report under "Who (D) " He tells us that we can use "that"
when referring to persons, but "Editors tend * * * to prefer" "who " Joe's position reflects the fact that a party may be either
a person or an entity "That" is permissible for a real person and preferred for an entity My inclination is to prefer to dignify
persons as "who," paying a slight price in promoting entities also to "who" status But whatever the choice, this is a global
question to be given a uniform answer

[The Style Subcommittee suggests adding this to the list of global drafting issues]
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Rule 47

Rule 47. Selection of Jurors Rule 47. Selecting Jurors

(a) Examination of Jurors. The court may permit (a) Examining Jurors. The court may permit the parties or
the parties or their attorneys to conduct the examination of their attorneys to examine prospective jurors or may itself
prospective jurors or may itself conduct the examination do so exarnine p i ,,e.titin cis m ,iy a~llo the pat tin
In the latter event, the court shall permit the parties or their or t .... .t If the court examines the
attorneys to supplement the examination by such further jurors, it must nermitaHw the parties or their attorneys to
inquiry as it deems proper or shall itself submit to the ask [anysuch] additional questions [na it] considers
prospective jurors such additional questions of the parties proper,- or must itself ask those questions
or their attorneys as it deems proper

(b) Peremptory Challenges. The court shall allow (b) Peremptory Challenges. The court must allow the
the number of peremptory challenges provided by 28 U S C number of peremptory challenges provided by 28 U S C
§ 1870 § 1870

(c) Excuse. The court may for good cause excuse a (c) Excusing a Juror. During trial or deliberation, the court
juror from service dunng trial or deliberation may excuse a juror for good cause

COMMITTEE NOTE
The language of Rule 47 has been amended as part of the general restyling of the Civil Rules

to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

I [Kieve/Kimble and Cooper agree on these two changes The Style Subcommittee agrees ]

Cooper: I am not disposed to do anything about it now, but note that present Rule 47(a) provides somewhat more guidance
than Style (a) on one question Style (a) says the court must allow the parties to ask any additional questions it considers proper,
or must itself ask those questions How is the court to decide whether the questions are proper9 Under the Style version, the
only apparent way is to have the parties tell the court the very questions they wish to have put to the jury Under the present
rule, the court shall permit the parties to supplement the examination by "further inquiry," not "further questions" That suggests
that the court may authorize a general line of inquiry, without first reviewing each proposed question The Style draft avoids
repeating "it considers proper," but we may pay a price
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Rule 48

Rule 48. Number of Jurors- Rule 48. Number of Jurors; Participating in the
Participation in Verdict Verdict

The court shall seat a jury of not fewer than six and not A jury must have no fewer than 6 and no more than 12
more than twelve members and all jurors shall participate in members, and each juror must participate in the verdict unlessthe verdict unless excused from service by the court pursuant excused under Rule 47(c) Unless the parties stipulate
to Rule 47(c) Unless the parties otherwise stipulate, (I) the otherwise, the verdict must be unanimous and be returned by a
verdict shall be unanimous and (2) no verdict shall be taken jury of at least 6 members
from a jury reduced in size to fewer than six members

COMMITTEE NOTE
The language of Rule 48 has been amended as part of the general restyling of the Civil Rules

to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.
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Rule 49

Rule 49. Special Verdicts Rule 49. Special Verdict; General Verdict and

and Interrogatories Interrogatories

(a) Special Verdicts. The court may require a jury to (a) Special Verdict.
return only a special verdict in the form of a special written
finding upon each issue of fact In that event the court may (1) In General The court may require a jury to return
submit to thejury written questions susceptible of categorical only a spechal verdict o the form of a special written
or other brief answer or may submit written forms of the finding on each issue of fact The court may do so
several special findings which might properly be made under by
the pleadings and evidence, or it may use such other method (A) submitting written questions susceptible of a
of submitting the issues and requiring the written findings categorical or other brief answer,
thereon as it deems most appropriate (B) submitting written forms of the [severall"

special findings that might properly be made
under the pleadings and evidence, or

(C) using any other method that the court considers
appropriate

The court shall give to the jury such explanation and (2) Instructions The court must instruct the jury [o it
instruction concerning the matter thus submitted as may be can as ... r•e.k f it te;ll' make its findings on each
necessary to enable the jury to make its findings upon each submitted issue
issue If in so doing the court omits any issue of fact raised
by the pleadings or by the evidence, each party waives the (3) Issues Not Submitted A party waives the right to a
right to a trial by jury of the issue so omitted unless before the jury trial on any issue of fact raised by the pleadings
jury retires the party demands its submission to the jury As or evidence but not submitted to the jury unless,
to an issue omitted without such demand the court may make before the jury retires, the party demands its
a finding, or, if it fails to do so, it shall be deemed to have submission to the jury The court may make a
made a finding in accord with the judgment on the special finding on any issue omitted without [Indhi]3a
verdict demand, if the court makes no finding, it is

considered to have made a finding consistent with its
judgment on the special verdict

Cooper: I would keep "several " This makes it clear that all available alternatives must be covered when the jury is given
prepared form findings, not questions to answer [I wonder how often this practice is actually used'>]

[The Style Subcommittee agrees with the Kieve suggestion to delete "several "]

2 Kimbie: "so it can" is what I had I still like it better

Cooper: I am among those who resisted "so it can " But I am not enamored of "as needed for it to " Do we have a rule that
forbids this "To enable the jury to make its findings, the court must instruct it on each submitted issue" 9 [Cf the edit that Joe
accepts in 53(b)(1) "Before appointing a master, the court must give * * * "] If not that, "must instruct the jury as-needed-for
to enable it to make its findings * * *"'? "Enable" is the word of the present rule, and it is not archaic Let's keep it

{The Style Subcommittee agrees with "so it can "I

3 [Kieve/Kimble and Cooper agree on this change The Style Subcommittee agrees]
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Rule 49

(b) General Verdict Accompanied by Answer to (b) General Verdict wWith Answers to Interrogatories.Interrogatories. The court may submit to the jury, together
with appropriate forms for a general verdict, written (1) InGeneral The court may submit to the jury
interrogatories upon one or more issues of fact the decision of [app ap inteJl! forms for a general verdict, together
which is necessary to a verdict The court shall give such with written interrogatories on one or more issues of
explanation or instruction as may be necessary to enable the fact that must be decided The court must instruct
jury both to make answers to the interrogatories and to render the jury as needed for it to render a general verdict
a general verdict, and the court shall direct the jury both to and answer the interrogatories in writing, and must
make written answers and to render a general verdict When direct the jury to do both
the general verdict and the answers are harmonious, the (2) Verdict andAnswers Consistent. When the general
appropriate judgment upon the verdict and answers shall be verdict and the answers are consistent, the courtentered pursuant to Rule 58 When the answers are consistent must approve, for entry under Rule 58-a)(-), an
with each other but one or more is inconsistent with the appropriate judgment on the verdict and answers
general verdict, judgment may be entered pursuant to Rule 58
in accordance with the answers, notwithstanding the general (3) Answers Inconsistent With the Verdict. When the
verdict, or the court may return the jury for further answers are consistent with each other but one or
consideration of its answers and verdict or may order a new more is inconsistent with the general verdict, the
trial When the answers are inconsistent with each other and court may
one or more is likewise inconsistent with the general verdict, (A) approve, for entry under Rule 58*3-2-, anjudgment shall not be entered, but the court shall return the appropriate judgment according to the answers,
jury for further consideration of its answers and verdict or notwithstanding the general verdict,
shall order a new trial

(B) direct thejury to further consider its answers
and verdict, or

(C) order a new trial

(4) Answers Inconsistent With Each Other and the
Verdict When the answers are inconsistent with
each other and one or more is also inconsistent with
the general verdict, judgment must not be entered,
instead, the court must direct the jury to further
consider its answers and verdict, or must order a
new trial

COMMITTEE NOTE
The language of Rule 49 has been amended as part of the general restyling of the Civil Rules

to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Cooper: I am inclined to agree with deleting "appropriate " Who would think we authorize submission of inappropriate verdict
forins
[Kieve/Kimble and Cooper agree on this change The Style Subcommittee agrees)
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Rule 50

Rule 50. Judgment as a Matter of Law in Jury Trials; Rule 50. Judgment as a Matter of LHaw in a
Alternative Motion for New Trial; Conditional Jury Trial; Alternative Motion for a
Rulings New Trial; Conditional Ruling

(a) Judgment as a Matter of Law. (a) Judgment as a Matter of Law.

(1) If during a trial by jury a party has been fully (1) In General If [dnriug-a-ijny-trial] a party has been
heard on an issue and there is no legally sufficient fully heard on an issue [in a 6un trial] and! the court
evidentiary basis for a reasonable jury to find for that finds that a reasonablejury would not have a legally
party on that issue, the court may determine the issue sufficient evidentiary basis to find for the party on
against that party and may grant a motion for judgment that issue, the court may
as a matter of law against that party with respect to a
claim or defense that cannot under the controlling law (A) determine the issue against the party, and

be maintained or defeated without a favorable finding (B) grant a motion for judgment as a matter of law
on that issue against the party on a claim or defense that ta-,

(2) Motions foarjudgment as a matter of law may under the controlling law, can be maintained or

be made at any time before submission of the case to defeated only with a favorable finding on that
thejury Such a motion shall specify the judgment issue

sought and the law and the facts on which the moving (2) Motion A motion forjudgment as a matter of law
party is entitled to the judgment may be made at any time before the case is submitted

to the jury The motion must specify the judgment
sought and the law and facts that entitle the movant to
the judgment

I [Kimble and Cooper agree on this change The Style Subcommittee agrees]
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Rule 50

(b) Renewing Motion for Judgment After Trial; (b) Renewing the Motion After Trial; Alternative MotionAlternative Motion for New Trial. If, for any reason, the for a New Trial. If the court does not grant a motion for
court does not grant a motion forjudgment as a matter of judgment as a matter of law made at the close of all the
law made at the close of all the evidence, the court is evidence, the court is deemedvonmrdered to have submitted
considered to have submitted the action to the jury subject to the action to the jury subject to the court's later deciding
the court's later deciding the legal questions raised by the the legal questions raised by the motion The movant may
motion The movant may renew its request for judgment as renew its request forjudgment as a matter of law by filing
a matter of law by filing a motion no later than 10 days after a motion no later than 10 days after the entry of judgment
entry of judgment-and may alternatively request a new - and may alternatively request a new trial or join a
trial orjoin a motion for a new trial under Rule 59 In ruling motion for a new trial under Rule 59 In ruling on a
on a renewed motion, the court may renewed motion, the court may

(1) if a verdict was returned (1) allow judgment on the verdicttl,-.ud .. ..t f•.id, if
(A) allow the judgment to stand, the jury returned a verdict:,

(B) order a new trial, or (2) order a new trialz or

(C) direct entry of judgment as a matter of (3) direct the entry ofjudgment as a matter of law
law, or

(2) if no verdict was returned

(A) order a new trial, or

(B) direct entry of judgment as a matter of
law
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Rule 50

(c) Granting Renewed Motion for Judgment as a (c) Granting the Renewed Motion; Conditional Ruling on
Matter of Law; Conditional Rulings; New Trial Motion. a Motion for a New Trial.

(1) If the renewed motion forjudgment as a (1) In General If the court grants a renewed motion for
matter of law s granted, the court shall also rule on the judgment as a matter of law, it must also
motion for a new trial, if any, by determining whether conditionally rule on any motion for a new trial by
it should be granted if the judgment is thereafter determining whether a new trial should be granted if
vacated or reversed, and shall specify the grounds for the judgment is later vacated or reversed The court
granting or denying the motion for the new trial Ifthe must state the grounds for conditionally granting or
motion for a new trial is thus conditionally granted, the denying the motion for a new trial
order thereon does not affect the finality of the
judgment In case the motion foranew trial has been (2) Effect of a Conditional Ruling Conditionally
condionally granted and the judgment is reversed on granting the motion for a new trial does not affect theappeal, the new trial shall proceed unless the appellate judgment's finality, if the judgment is reversed, thenew trial must proceed unless the appellate court
court has otherwise ordered In case the motion for a oer tris e If the moinfrane t
new trial has been conditionally denied, the appellee on onditi enied, th e m a aertrror in

appeal may assert error in that denial, and if the conditonally denied, the appellee may assert error ce
judgment is reversed on appeal, subsequent that denial, and f the judgment is reversed, the case

proceedings shall be in accordance with the order of must proceed r accordance with the appellate court's

the appellate court order
(2) Any motion fora new trial under Rule 59 by (3) Timing of the Motion for a New TriaL Any motion

a party against whom judgment as a matter of law i for a new trial under Rule 59 by a party against whom

rendered shall be filed no later than 10 days after entry judgment as a matter of law is rendered must be filed

of thejudgment no later than 10 days after the entry of the judgment

Civil Rules 38-63 style draft 22 March 29, 2004



Rule 50

(d) Same: Denial of Motion for Judgment as a (d) Denying the Motion for Judgment as a Matter of Law.
Matter of Law. If the motion for judgment as a matter of If the court denies the motion forjudgment as a matter of
law is denied, the party who prevailed on that motion may, law, the prevailing party may, as appellee, assert grounds
as appellee, assert grounds entitling the party to a new trial entitling it to a new trial should the appellate court
in the event the appellate court concludes that the trial court conclude that the trial court erred in denying the motion
erred in denying the motion for judgment If the appellate If the appellate court reverses the judgment, it may order a
court reverses the judgment, nothing in this rule precludes it new trial, direct the trial court to determine whether a new
from determining that the appellee is entitled to a new trial, trial should be granted, or direct the entry of judgment
or from directing the trial court to determine whether a new
trial shall be granted

COMMITTEE NOTE

The language of Rule 50 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Former Rule 50(b) stated that the court reserves ruling on a motion for judgment as a matter
of law made at the close of all the evidence "[i]f, for any reason, the court does not grant" the
motion. The words "for any reason" reflected the proposition that the reservation is automatic
and inescapable. The ruling is reserved even if the court explicitly denies the motion. The same
result follows under the amended rule If the motion is not granted, the ruling is reserved.

Amended Rule 50(d) identifies the appellate court's authority to direct the entry of judgment.
This authority was not described in former Rule 50(d), but was recognized in Weisgram v
Marley Co., 528 U.S 440 (2000), and in Neely v. Martin K Eby Construction Company, 386
U S 317 (1967). When Rule 50(d) was drafted in 1963, the Committee Note stated that
"[s]ubdivision (d) does not attempt a regulation of all aspects of the procedure where the motion
for judgment n.o.v. and any accompanying motion for a new trial are denied * * *." Express
recognition of the authority to direct entry of judgment does not otherwise supersede this
caution.
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Rule 51

Rule 51. Instructions to Jury; Objections; Rule 51. Instructions to the Jury; Objections;
Preserving a Claim of Error Preserving a Claim of Error

(a) Requests (a) Requests.
(1) A party may, at the close of the evidence or at (1) Before or at the Close of the Evidence At the closean earlier reasonable time that the court directs, file and of the evidence or at any earlier reasonable time thatfurmish to every other party written requests that the the court directs, a party may file and furnish to

court instruct the jury on the law as set forth in the every other party written requests for the jury
requests instructions it wants the court to give

(2) Afterthecloseofthe evidence, a party may (2) After the Close of the Evidence. After the close of

(A) file requests for instructions on issues !h.e evdence, a party may
that could not reasonably have been anticipated at (A) file requests for instructions on issues that could
an earlier time for requests set under Rule 5 1 (a)(1), not reasonably have been anticipated by an
and earlier time that the court set for requests, and•r

(B) with the court's permission file untimely (B) with the court's permission, file untimelyrequests for instructions on any issue requests for instructions on any issue

(b) Instructions. The court (b) Instructions.

(1) must inform the parties of its proposed The court
instructions and proposed action on the requests before
instructing thejury and before final jury arguments, (1) must inform the parties of its proposed instructions

and proposed action on the requests before(2) must give the parties an opportunity to object instructing thejury and before final jury arguments,
on the record and out of the jury's heanng to the
proposed instructions and actions on requests before (2) must give the parties an opportunity to object on the
the instructions and arguments are delivered, and record and out of the jury's hearing before

the instructions and arguments are delivered, andbegins and before the jury as a tscharged (3) may instruct the jury at any time [after the trialbegins and]j' before thejury is discharged

I [Kieve suggested deleting "after the trial begins and "]

Kimble: If we can, delete 'after the trial begins and"

Cooper: Literally, we may change meaning if we delete "after the tnal begins and " Without those words, the court couldinstruct the jury after the jury is sworn but before trial begins in any other way It might be argued that the instructions beginthe trial, but the argument would have to be made and defended Apart from that, the rule was written this way to emphasize
that courts have this authority It was hoped to teach a lesson- to encourage consideration of something that otherwise might
disappear without thought Let's not make the change

The Style Subcommittee does not recommend this deletion 3
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(c) Objections. (c) Objections.
(1) A party who objects to an instruction or the (1) How to Make. A party who objects to a proposed

failure to give an instruction must do so on the record, instruction or the failure to give an instruction must
stating distinctly the matter objected to and the grounds do so on the record, stating distinctly the matter
of the objection objected to and the grounds for the objection

(2) An objection is timely if (2) When to Make An objection is timely if

(A) a party that has been informed of an (A) a party objects at the opportunity provided
instruction or action on a request before the jury is under (b)(2), or
instructed and before final jury arguments, as
provided by Rule 51(b)(1), objects at the (B) a party, a informed of an
opportunity for objection required by Rule Instruction or action on a request before the
5 l(b)(2), or time to object under (b)(2),-"ndy objects

promptly after learning that the instruction or(B) a party that has not been informed of an request will be, or has been, given or refused
instruction or action on a request before the time
for objection provided under Rule 51 (b)(2) objects
promptly after learning that the instruction or
request will be, or has been, given or refused

(d) Assigning Error; Plain Error. (d) Assigning Error; Plain Error.
(1) A party may assign as error (1) Assigning Error A party may assign as error

(A) an error in an instruction actually given (A) an error in an instruction actually given,
if that party made a proper objection under if that party made a proper objection; or
Rule 51(c), or (B) a failure to give an instruction, if that party

(B) a failure to give an instruction if that made a proper request under (a) and - unless
party made a proper request under Rule 51 (a), and the court rejected the request in a definitive
-unless the court made a definitive ruling on the ruling on the record -also made a proper
record rejecting the request - also made a proper objection under (c)
objection under Rule 5 1(c) (2) Plain Error A court may consider a plain error in
(2) A court may consider a plain error in the the instructions affecting substantial rights,

instructions affecting substantial rights that has not been regardless of whethereren-,e' the error has not-been
preserved as required by Rule 51(d)(1)(A) or (B) preserved as required by (d)(1)

COMMITTEE NOTE
The language of Rule 51 has been amended as part of the general restyling of the Civil Rules

to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

2 Cooper: It sounds weird to say "a party, after not being informed * * * before the time to object *** objects promptly after
learning * * * " Why not "a party that was not informed * * * before the time to object * * * objects promptly * * *"9
Kimbleresponse: We have labored over this one Isee nothing weird about the style version We generally try to avoid long
interruptive phrases between the subject ("party") and verb ("objects") See Garner's Guideline 2 4(C) Here, it's unavoidable
But we at least signal the interruption with a pair of commas, so the reader knows that the verb is now showing up

3 Cooper: "regardless of whether"'9 This formulation has the same problem as "even if" The whole point of the plain error
doctnne is to reach only those cases in which the error was not properly preserved To say "regardless of whether" implies that
plain error doctrine also applies when the error was properly preserved This should be "A court may consider a plain error
in the instructions affecting substantial rights that was not preserved as required by (d)(1) "
Kimble response: I don't see the implication that Ed sees Seems to me that "regardless of whether" means just that
preserving the error has nothing to do with the plain-error doctrine Isn't the meaning here readily apparent9 Also, the proposed
change creates a remote relative pronoun--the "that" is remote from the word it modifies, "error " See Gainer's Guideline
4 3(C)
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Rule 52. Findings by the Court; Judgment Rule 52. Findings and Conclusions in Nonjury

on Partial Findings Proceedings; Judgment on Partial
Findings

(a) Effect. In all actions tried upon the facts without ajury (a) Findings and Conclusions by the Court.
or with an advisory jury, the court shall find the facts
specially and state separately its conclusions of law thereon, (1) In General In an action tried on the facts without a
andjudgment shall be entered pursuant to Rule 58, and in jury or with an advisory jury, the court must find the
granting or refusing interlocutory injunctions the court shall facts specially and state its conclusions of law

similarly set forth the findings of fact and conclusions of law separately The findings and conclusions may be

which constitute the grounds of its action Requests for stated on the recordo the iden, or mayappear mIa

findings are not necessary for purposes of review Findings after the close of the evidence, or may appear in an

of fact, whether based on oral or documentary evidence, shall opinion or a memorandum of decision filed by the

not be set aside unless clearly erroneous, and due regard shall court Judgment must be entered under Rule 58

be given to the opportunity of the trial court to judge of the (2) For Interlocutory Injunctions In granting or
credibility of the witnesses The findings of a master, to the refusing an interlocutory injunction, the court must
extent that the court adopts them, shall be considered as the similarly state the findings and conclusions that
findings of the court It will be sufficient if the findings of support its action
fact and conclusions of law are stated orally and recorded in
open court following the close of the evidence or appear in (3) For Motions The court is not required to state
an opinion or memorandum of decision filed by the court findings or conclusions when rulng on a motion
Findings of fact and conclusions of law are unnecessary on under Rule 12 or Rule 56 or, unless these rules

decisions of motions under Rule 12 or 56 or any other motion provide otherwise, on any other motion

except as provided in subdivision (c) of this rule (4) Effect of a Master's Findings A master's findings,
to the extent adopted by the court, must be
consideredil the court's findings

(5) Questioning the Evidentiary Support A party may
later question the sufficiency of the evidence
supporting the findings, whether or not the party
requested findings, objected to them, moved to
amend them, or moved for partial findings

(6) Setting Aside the Findings. Findings of fact,
whether based on oral or documentary evidence,
must not be set aside unless clearly erroneous, and
the reviewing court must give due regard to the trial
court's opportunity to judge the witnesses' credibility

Cooper: This is the global "considered" - "deemed" question If our convention is to use "deemed" when creating an artificial
presumption, "deemed" fits here Why not bypass the choice "A master's findings, to the extent adopted by the court, Inrst
be-cet midered are the court's findings"9

Kimble response: I don't have a strong sense of fiction here because the court is adopting the findings Close call, but I think
I'd leave it as is
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(b) Amendment. On a party's motion filed no later (b) Amended or Additional Findings. On a party's motion
than 10 days after entry of judgment, the court may amend its filed no later than 10 days after the entry of judgment, thefindings - or make additional findings - and may amend court may amend its findings - or make additionalthe judgment accordingly The motion may accompany a findings -and may amend the judgment accordingly
motion for a new trial under Rule 59 When findings of fact The motion may accompany a motion for a new trial
are made in actions tried without ajury, the sufficiency of the under Rule 59
evidence supporting the findings may be later questioned
whether or not in the district court the party raising the
question objected to the findings, moved to amend them, or
moved for partial findings

(c) Judgment on Partial Findings. If during a trial (c) Judgment on Partial Findings. If a party has been fullywithout a jury a party has been fully heard on an issue and heard on an issue during a nonjury trial and the courtthe court finds against the party on that issue, the court may finds against the party on that issue, the court may enter
enter judgment as a matter of law against that party with judgment against the party on a claim or defense that,respect to a claim or defense that cannot under the controlling under the controlling law, can be maintained or defeatedlaw be maintained or defeated without a favorable finding on only with a favorable finding on that issue The courtthat issue, or the court may decline to render any judgment may, however, decline to render any judgment until the
until the close of all the evidence Such ajudgment shall be close of the evidence Ajudgment on partial findings
supported by findings of fact and conclusions of law as must be supported by findings of fact and conclusions of
required by subdivision (a) of this rule law as required by (a)

COMMITTEE NOTE
The language of Rule 52 has been amended as part of the general restyling of the Civil Rules

to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Former Rule 52(a) said that findings are unnecessary on decisions of motions "except as
provided in subdivision (c) of this rule." Amended Rule 52(a)(3) says that findings are
unnecessary "unless these rules provide otherwise." This change reflects provisions in other
rules that require Rule 52 findings on deciding motions Rules 23(e), 23(h), and 54(d)(2)(C) are
examples

Amended Rule 52(a)(5) includes provisions that appeared in former Rule 52(a) and 52(b).
Rule 52(a) provided that requests for findings are not necessary for purposes of review. It
applied both in an action tried on the facts without a jury and also in granting or refusing an
interlocutory injunction Rule 52(b), applicable to findings "made in actions tried without a
jury," provided that the sufficiency of the evidence might be "later questioned whether or not in
the district court the party raising the question objected to the findings, moved to amend them, or
moved for partial findings." Former Rule 52(b) did not explicitly apply to decisions granting or
refusing an interlocutory injunction. Amended Rule 52(a)(5) makes explicit the application of
this part of former Rule 52(b) to interlocutory injunction decisions

Former Rule 52(c) provided for judgment on partial findings, and referred to it as "judgment
as a matter of law." Amended Rule 52(c) refers only to "judgment," to avoid any confusion with
a Rule 50 judgment as a matter of law in a jury case The standards that govern judgment as a
matter of law in a jury case have no bearing on decision under Rule 52(c).
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Rule 53. Masters Rule 53. Masters

(a) Appointment. (a) Appointment.

(1) Unless a statute provides otherwise, a court (1) Scope Unless a statute provides otherwise, a court
may appoint a master only to may appoint a master only to

(A) perform duties consented to by the (A) perform duties agreed to by the parties,
parties, (B) hold trial proceedings and make or recommend

(B) hold trial proceedings and make or findings of fact on issues to be decided without
recommend findings of fact on issues to be decided a jury Pwhren appointment is warranted by
by the court without ajury if appointment is
warranted by (i) some exceptional condition:; or

(i) some exceptional condition, or (ii) the need to perform an accounting or
resolve a difficult computation of damages,

(ii) the need to perform an accounting or or
resolve a difficult computation of damages, or (C) address pretrial and posttnal matters that cannot

(C) address pretrial and post-trial matters that be addressed effectively and timely by an
cannot be addressed effectively and timely by an available district judge or magistrate judge of
available districtjudge or magistratejudge of the the district
district

(2) A master must not have a relationship to the (2) Disqualification A master must not have a
parties, counsel, action, or court that would require relationship to the parties, attorneys, action, or court
disqualification of a judge under 28 U S C § 455 unless the that would require disqualification of a judge under
parties consent with the court's approval to appointment of a 28 U S C § 455, unless the parties, with the court's
particular person after disclosure of any potential grounds for approval, agree to the appointment after the master
disqualification discloses any potential grounds for disqualification

(3) In appointing a master, the court must consider the (3) Possible Expense or Delay In appointing a master,
fairness of imposing the likely expenses on the parties and the court must consider the fairness of imposing the
must protect against unreasonable expense or delay likely expenses on the parties and must protect

against unreasonable expense or delay
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(b) Order Appointing Master. (b) Order Appointing a Master.

(1) Notice. The court must give the parties notice (1) Notice. [Before apoointin2 a master, the The]
and an opportunity to be heard before appointing a court must give the parties notice and an opportunity
master A party may suggest candidates for to be heard [ Uefie,, appai,,ti. a ..... a s.]-!' Any
appointment party may suggest candidates for appointment

(2) Contents. The order appointing a master (2) Contents. The order appointing a master must direct
must direct the master to proceed with all reasonable the master to proceed with all reasonable diligence
diligence and must state and must state

(A) the master's duties, including any (A) the master's duties, including any investigation
investigation or enforcement duties, and any limits or enforcement duties, and any limits on the
on the master's authority under Rule 53(c), master's authority under (c),

(B) the circumstances - if any - in which (B) the circumstances, if any, in which the master
the master may communicate ex parte with the may communicate ex parte with the court or a
court or a party, party,

(C) the nature of the materials to be (C) the nature of the materials to be preserved and
preserved and filed as the record of the master's filed as the record of the master's activities,
activities, (D) the time limits, method of filing the record,

(D) the time limits, method of filing the other procedures, and standards for reviewing
record, other procedures, and standards for the master's orders, findings, and
reviewing the master's orders, findings, and recommendations, and
recommendations, and (E) the basis, terms, and procedure for fixing the

(E) the basis, terms, and procedure for fixing master's compensation under (h)
the master's compensation under Rule 53(h) (3) Entry. The court may enter the order only after

(3) Entry of Order. The court may enter the
order appointing a master only after the master has filed (A) the master files an affidavit disclosing

an affidavit disclosing whether there is any ground for whether there is any ground for disqualification

disqualification under 28 U S C § 455 and, if a ground under 28 U S C § 455, and

for disqualification is disclosed, after the parties have (B) if a ground is disclosed, the parties, with the
consented with the court's approval to waive the court's approval, agree to waive the
disqualification disqualification

(4) Amendment. The order appointing a master (4) Amendment. The order may be amended at any
may be amended at any time after notice to the parties, time after notice to the parties and an opportunity to
and an opportunity to be heard be heard

2 [Kieve/Kimble and Cooper agree on this change The Style Subcommittee agrees

Civil Rules 38-63 style draft 29 March 29, 2004



Rule 53

(c) Master's Authority. Unless the appointing order (c) Master's General Authority. Unless the appointing
expressly directs otherwise, a master has authority to regulate order directs otherwise, a master may regulate all
all proceedings and take all appropriate measures to perform proceedings and take all appropriate measures to perform
fairly and efficiently the assigned duties The master may the assigned duties fairly and efficiently The master may
by order impose upon a party any noncontempt sanction by order impose on a party any noncontempt sanction
provided by Rule 37 or 45, and may recommend a contempt provided by Rule 37 or 45, and may recommend a
sanction against a party and sanctions against a nonparty contempt sanction against a party and sanctions against a

nonparty

(d) Evidentiary Hearings. Unless the appointing (d) Evidentiary Hearings. Unless the appointing order
order expressly directs otherwise, a master conducting an directs otherwise, a master who conducts an evidentiary
evidentiary hearing may exercise the power of the appointing hearing may exercise the appointing court's power to
court to compel, take, and record evidence compel, take, and record evidence

(e) Master's Orders. A master who makes an order (e) Master's Orders. A master who makes an order must
must file the order and promptly serve a copy on each party file it and promptly serve a copy on each party The clerk
The clerk must enter the order on the docket must enter the order on the docket

(f) Master's Reports. A master must report to the (H) Master's Reports. A master must report to the court as
court as required by the order of appointment The master required by the appointing order The master must file
must file the report and promptly serve a copy of the report the report and promptly serve a copy on each party unless
on each party unless the court directs otherwise the court directs otherwise

Civil Rules 38-63 style draft 30 March 29, 2004



Rule 53

(g) Action on Master's Order, Report, or (g) Action on the Master's Order, Report, or
Recommendations. Recommendations.

(1) Action. In acting on a master's order, report, (1) Action. In acting on a master's order, report, or
or recommendations, the court must afford an recommendations, the court must [give the parties
opportunity to be heard and may receive evidence, and aff-rd] • an opportunity to be heard, may receive
may adopt or affirm, modify, wholly or partly reject or evidence, and may adopt or affirni, modify, wholly
reverse, or resubmit to the master with instructions or partly reject or reverse, or resubmit to the master

(2) Time To Object or Move. A party may file with instructions

objections to -or a motion to adopt or modify -the (2) Time to Object or Move to Adopt or Modify. A
master's order, report, or recommendations no later than party may file objections to -or a motion to adopt
20 days from the time the master's order, report, or or modify - the master's order, report, or
recommendations are served, unless the court sets a recommendations no later than 20 days after a copy
different time is served, unless the court sets a different time

(3) Fact Findings. The court must decide de (3) Reviewing Factual Findings. The court must
novo all objections to findings of fact made or decide de novo all objections to findings of fact
recommended by a master unless the parties stipulate made or recommended by a master, unless the
with the court's consent that parties, with the court's approval, agree that

(A) the master's findings will be reviewed for (A) the findings will be reviewed for clear error, or
clear error, or (B) the findings of a master appointed under

(B) the findings of a master appointed under (a)(1)(A) or (C) will be final
Rule 53(a)(l)(A) or (C) will be final (4) Reviewing Legal Conclusions. The court must
(4) Legal Conclusions. The court must decide de decide de novo all objections to conclusions of law

novo all objections to conclusions of law made or made or recommended by a master
recommended by a master (5) Reviewing Procedural Matters. Unless the

(5) Procedural Matters. Unless the order of appointing order establishes a different standard of
appointment establishes a different standard of review, review, the court may set aside a master's ruling on a
the court may set aside a master's ruling on a procedural procedural matter only for an abuse of discretion
matter only for an abuse of discretion

I Kimble: "give" - see Rule 53(b)(1) [Cooper agrees with this change ] [The Style Subcommittee agrees]
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(h) Compensation. (h) Compensation.

(1) Fixing Compensation. The court must fix (1) Fxmng Compensation. Before or afterjudgment, the
the master's compensation before or after judgment on court must fix the master's compensation on the
the basis and terms stated in the order of appointment, basis and terms stated in the appointing order, but the
but the court may set a new basis and terms after notice court may set a new basis and terms after notice and
and an opportunity to be heard an opportunity to be heard

(2) Payment. The compensation fixed under (2) Payment. The compensation must be paid either
Rule 53(h)(1) must be paid either (A) by a party or parties, or

(A) by a party or parties, or (B) from a fund or subject matter of the action

(B) from a fund or subject matter of the within the court's control
action within the court's control (3) Allocating Payment The court must allocate
(3) Allocation. The court must allocate payment payment among the parties after considering the

of the master's compensation among the parties after nature and amount of the controversy, the parties'
considering the nature and amount of the controversy, means, and the extent to which any party is more
the means of the parties, and the extent to which any responsible than other parties for the reference to a
party is more responsible than other parties for the master An interim allocation may be amended to
reference to a master An interim allocation may be reflect a decision on the merits
amended to reflect a decision on the merits

(i) Appointment of Magistrate Judge. A magistrate (i) Appointing a Magistrate Judge. A magistrate judge is
judge is subject to this rule only when the order referring a subject to this rule only when the order referring a matter
matter to the magistrate judge expressly provides that the to the magistrate judge states that the reference is made
reference is made under this rule under this rule

COMMITTEE NOTE

The language of Rule 53 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.
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VII. JUDGMENT TITLE VII. JUDGMENT

Rule 54. Judgments; Costs Rule 54. Judgment; Costs

(a) Definition; Form. "Judgment" as used in these (a) Definition; Form. "Judgment" as used in these rules
rules includes a decree and any order from which an appeal includes a decree and any order from which an appeal
lies Ajudgmentshallnot contain a recital of pleadings, the lies Ajudgmentmustnotincluderecitals of pleadings, a
report of a master, or the record of prior proceedings master's report, or a record of prior proceedings

(b) Judgment Upon Multiple Claims or Involving (b) Judgment on Multiple Claims or Involving Multiple
Multiple Parties. When more than one claim for relief is Parties. When an action presents more than one claim
presented in an action, whether as a claim, counterclaim, for relief-- whether as a claim, counterclaim, crossclaim,
cross-claim, or third-party claim, or when multiple parties are or third-party claim - or when multiple parties are
involved, the court may direct the entry of a final judgment involved, the court may enter a final judgment on one or
as to one or more but fewer than all of the claims or parties more, but fewer than all, claims or parties only if the
only upon an express determination that there is no just court expressly determines that there is no just reason for
reason for delay and upon an express direction for the entry delay Otherwise, any order or other decision, however
ofjudgment In the absence of such determination and designated, that adjudicates fewer than all the claims or
direction, any order or other form of decision, however the rights and liabilities of fewer than all the parties does
designated, which adjudicates fewer than all the claims or the not end the action as to any of the claims or parties and
rights and liabilities of fewer than all the parties shall not may be revised at any time before the court enters
terminate the action as to any of the claims or parties, and the judgment adjudicating all the claims and all the parties'
order or other form of decision is subject to revision at any rights and liabilities
time before the entry of judgment adjudicating all the claims
and the rights and liabilities of all the parties
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(c) Demand for Judgment. A judgment by default (c) Demand for Judgment. A default judgment must not
shall not be different in kind from or exceed in amount that differ in kind from, or exceed in amount, what is
prayed for in the demand forjudgment Except as to a party demanded in the pleadings Every other final
against whom ajudgment is entered by default, every final judgment should grant the relief to which each party is
judgment shall grant the relief to which the party in whose entitled, even if the party has not demanded that relief in
favor it is rendered is entitled, even if the party has not its pleadings
demanded such relief in the party's pleadings

(d) Costs; Attorneys' Fees. (d) Costs; Attorney's Fees.

(1) Costs Other than Attorneys' Fees. Except (1) Costs Other Than Attorney's Fees. Unless a federal
when express provision therefor is made either in a statute, these rules, or a court order provides
statute of the United States or in these rules, costs other otherwise, costs -other than attorney's fees -
than attorneys' fees shall be allowed as of course to the should be allowed to the prevailing party But costs
prevailing party unless the court otherwise directs, but against the United States, its officers, and its
costs against the United States, its officers, and agencies agencies may be imposed only to the extent
shall be imposed only to the extent permitted by law permitted by law The clerk may tax costs on one
Such costs may be taxed by the clerk on one day's day's notice On motion served within the next 5
notice On motion served within 5 days thereafter, the days, the court may review the clerk's action
action of the clerk may be reviewed by the court (2) Attorney's Fees.

(2) Attorneys' Fees. (A) Claim to Be by Motion A claim for attorney's
(A) Claims for attorneys' fees and related fees and related nontaxable expenses must be

nontaxable expenses shall be made by motion made by motion unless the substantive law
unless the substantive law governing the action requires those fees to be proved at tral as an
provides for the recovery of such fees as an element of damages
element of damages to be proved at trial (B) Timing and Contents of the Motion Unlessa

(B) Unless otherwise provided by statute or statute or a court order provides otherwise, the
order of the court, the motion must be filed no later motion must
than 14 days after entry of judgment, must specify (i) be filed no later than 14 days after the
the judgment and the statute, rule, or other grounds entry of judgment,
entitling the moving party to the award, and must
state the amount or provide a fair estimate of the (ii) specify the judgment and the statute, rile,
amount sought If directed by the court, the motion or other grounds entitling the movant to
shall also disclose the terms of any agreement with the award,
respect to fees to be paid for the services for which
claim is made (iii) state the amount sought or provide a fair

estimate of it, and

(iv) disclose, if the court directs, the terms of
any agreement about fees for the services

for which claim is made
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(C) On request of a party or class member, (C) Proceedings On request of a party or class
the court shall afford an opportunity for adversary member, the court must give an opportunity for
submissions with respect to the motion in adversary submissions on the motion in
accordance with Rule 43(e) or Rule 78 The accordance with Rule 43(e) or Rule 78 The
court may determine issues of liability for fees court may decide issues of liability for fees
before receiving submissions bearing on issues before receiving submissions relating to the
of evaluation of services for which liability is evaluation of services The court must find the
imposed by the court The court shall find the facts and state its conclusions of law as
facts and state its conclusions of law as provided provided in Rule 52(a)
in Rule 52(a) (D) Special Procedures by Local Rule; Reference

(D) By local rule the court may establish to a Master By local rule, the court may
special procedures by which issues relating to such establish special procedures to resolve fee-
fees may be resolved without extensive evidentiary related issues without extensive evidentary
hearings In addition, the court may refer issues heanngs Also, the court may refer issues
relating to the value of services to a special master [ the value of services
under Rule 53 without regard to the provisions of to a special master under Rule 53 without
Rule 53(a)(1) and may refer a motion for attorneys' regard to the limitations of Rule 53(a)(1), and
fees to a magistrate judge under Rule 72(b) as if it may refer a motion for attorney's fees to a
were a dispositive pretrial matter magistrate judge under Rule 72(b) as if it were

a dcispositive pretrial matter

(E) The provisions of subparagraphs (A) (E) Exceptions. Paragraphs (A)-(D) do not apply
through (D) do not apply to claims for fees and to claims for fees and expenses as sanctions for
expenses as sanctions for violations of these rules violating these rules or under 28 U S C § 1927

orunder28USC § 1927

COMMITTEE NOTE
The language of Rule 54 has been amended as part of the general restyling of the Civil Rules

to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only

Former Rule 54(b) required two steps to enter final judgment as to fewer than all claims
among all parties. The court must make an express determination that there is no just reason for
delay and also make an express direction for the entry of judgment. Amended Rule 54(b)
eliminates the express direction for the entry of judgment. There is no need for an "express
direction" when the court expressly determines that there is no just reason for delay and enters a
final judgment

I [Kieve suggested deleting "relating to "]

Cooper: The choice between "relating to" and "concerning" does not seem guided by anything in Gamer's Dictionary or
American Usage To my eye, "relating to" is a bit more openended I would stick with the Style draft as it is

Kimble: I don't see any appreciable difference And there's a style gain it eliminates the first "to" so that the second "to"
connects better with "refer "

[The Style Subcommittee agrees with Kieve's suggestion to delete "relating to" and substitute "concerning "]
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Rule 55. Default Rule 55. Default, Default Judgment

(a) Entry. When a party against whom ajudgment for (a) Entering a Default. When a party against whom a
affirmative relief is sought has failed to plead or otherwise judgment for affirmative relief is sought has failed to
defend as provided by these rules and that fact is made to plead or otherwise defend [as .... .o .,avidt, 1 and
appear by affidavit or otherwise, the clerk shall enter the that failure is shown by affidavit or otherwise, the clerk
party's default must enter the party's default

(b) Judgment. Judgment by default may be entered as (b) Entering a Default Judgment.
follows (1) By the Clerk. If the plaintiffs claim is for a sum

(1) By the Clerk. When the plaintiffs claim certain or a sum that can be made certain by
against a defendant is for a sum certain or for a sum computation, the clerk - on the plaintiffs request,
which can by computation be made certain, the clerk with an affidavit showing the amount due - must
upon request of the plaintiff and upon affidavit of the enterjudgment for that amount and costs against a
amount due shall enter judgment for that amount and defendant who has been defaulted for not appearing
costs against the defendant, if the defendant has been and is neither a minor nor an incompetent person
defaulted for failure to appear and is not an infant or (2) By the Court. In all other cases, the party must
incompetent person apply for a default judgment A default judgment

(2) By the Court. In all other cases the party may be entered against a minor or incompetent
entitled to a judgment by default shall apply to the person only if represented by a general guardian,
court therefor, but no judgment by default shall be conservator, or other like fiduciary who has
entered against an infant or incompetent person unless appeared If the party against whom a default
represented in the action by a general guardian, judgment is sought has appeared personally or by a
committee, conservator, or other such representative representative, that party or its representative must
who has appeared therein If the party against whom be served with written notice of the application at
judgment by default is sought has appeared in the least 3 days before the hearing The court may
action, the party (or, if appearing by representative, the conduct hearings or make referralsand imder prop-r
party's representative) shall be served with written reference -preserving any federal statutory right
notice of the application forjudgment at least 3 days to a jury trial - when, to enter or effectuate
prior to the hearing on such application If, in order to judgment, it needs to
enable the court to enterjudgment or to carry it into
effect, it is necessary to take an account or to determine (A) conduct an accounting,
the amount of damages or to establish the truth of any (B) determine the amount of damages,
averment by evidence or to make an investigation of
any other matter, the court may conduct such hearings (C) establish the truth of any averment by evidence,
or order such references as it deems necessary and or

proper and shall accord a right of trial by jury to the (D) investigate any other matter
parties when and as required by any statute of the
United States

I [Kieve suggested deleting "as these rules provide "]

[Cooper: I would not delete "as these rules provide " Suppose the defendant does something not authorized by the rules, and
argues that it amounts to otherwise defending9 One example might be filing a parallel action in another court ]

[The Style Subcommittee recommends deleting "as these rules provide" Dean Kane notes I disagree with Cooper The courts
in interpreting "otherwise defend" have not limited actions taken "under the rules" despite that language in the current rule
Sometimes they have utilized the provision (which is designed to limit the clerk's authority to enter a default) to note that (b)
must be invoked because of things that occur during settlement talks, for example For numerous examples, see the discussion
in see 2686 ofF, P & P treatise Thus, the deletion would be consistent with what courts actually are doing ]
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(c) Setting Aside Default. For good cause shown the (c) Setting Aside a Default or a Default Judgment. The
court may set aside an entry of default and, if a judgment by court may set aside an entry of default for good cause,
default has been entered, may likewise set it aside in and it may set aside a default judgment under Rule 60(b)
accordance with Rule 60(b)

(d) Plaintiffs, Counterclaimants, Cross-Claimants. (d) Pats En..d DS...ui e it. . Ti..s.
The provisions of this rule apply whether the party entitled to . ..... . .. t. et ttld toa dfaultjudln.IL
thejudgment by default is a plaintiff, a third-parly plaintiff, ala...t.ff, tl... .nifty .a
or a party who has pleaded a cross-claim or counterclaim In t
all cases a judgment by default is subject to the limitations of
Rule 54(c)

(e) Judgment Against the United States. No - Judgment Against the United States. A default
judgment by default shall be entered against the United judgment may be entered against the United States,
States or an officer or agency thereof unless the claimant its officers, or its agencies only if the claimant
establishes a claim or right to relief by evidence satisfactory establishes a claim or right to relief by evidence that
to the court satisfies the court

COMMITTEE NOTE
The language of Rule 55 has been amended as part of the general restyling of the Civil Rules

to make them more easily understood and to make style and terminology consistent throughout
the rules These changes are intended to be stylistic only.

Amended Rule 55 omits former Rule 55(d), which included two provisions. The first
recognized that Rule 55 applies to described claimants. The list was incomplete and
unnecessary. Rule 55(a) applies Rule 55 to any party against whom a judgment for affirmative
relief is requested. The second provision was a redundant reminder that Rule 54(c) limits the
relief available by default judgment.
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Rule 56. Summary Judgment Rule 56. Summary Judgment

(a) For Claimant. A party seeking to recover upon a (a) By a Claiming Party. A party claiming relief may
claim, counterclaim, or cross-claim or to obtain a declaratory move, with or without supporting affidavits, for summary
judgment may, at any time after the expiration of 20 days judgment on all or part of the claim The motion may be
from the commencement of the action or after service of a filedmade at any time after 20 days from commencement
motion for summary judgment by the adverse party, move of the action or after the adverse party serves a motion for
with or without supporting affidavits for a summary summary judgment
judgment in the party's favor upon all or any part thereof
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(b) For Defending Party. A party against whom a (b) By a Defending Party. A party against whom relief is
claim, counterclaim, or cross-claim is asserted or a sought may move [at any time1, with or without
declaratory judgment is sought may, at any time, move with supporting affidavits, for summary judgment on all or
or without supporting affidavits for a summary judgment in part of the claim [The notion ". h d- at at
the party's favor as to all or any part thereof timtj]1i

I [Kieve/Kimble and Cooper agree on this change The Style Subcommittee agrees]
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Rule 56

(c) Motion and Proceedings Thereon. The motion (c) Serving the Motion; Proceedings. The motion must be
shall be served at least 10 days before the time fixed for the served at least 10 days before the hearing day An
hearing The adverse party prior to the day of hearing may adverse party may serve opposing affidavits before the
serve opposing affidavits The judgment sought shall be hearingday The judgment sought shouldnmmt be
rendered forthwith if the pleadings, depositions, answers to rendered protrnpty-if the pleadings, the discovery and
interrogatories, and admissions on file, together with the disclosure materials on file, and any affidavits show that
affidavits, if any, show that there is no genuine issue as to there is no genuine issue as to any material fact and that
any material fact and that the moving party is entitled to a the movant is entitled to judgment as a matter of law
judgment as a matter of law A summary judgment,
interlocutory in character, may be rendered on the issue of
liability alone although there is a genuine issue as to the
amount of damages
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(d) Case Not Fully Adjudicated on Motion. If on (d) Case Not Fully Adjudicated on the Motion.
motion under this rule judgment is not rendered upon the (1) Estahlishine Fact ' HUI Sn ........ d.. eft if
whole case or for all the relief asked and a trial is necessary, suaryjugmn t F snt rendered o the wo
the court at the hearing of the motion, by examining the summary judgment i not rendered on the whole
pleadings and the evidence before it and by interrogating action, the court should, to the extent practicable,

counsel, shall if practicable ascertain what material facts determine what material facts are not genuinely at
exist without substantial controversy and what material issue The court should so determine by examining
facts are actually and in good faith controverted It shall the pleadings and evidence before it and byfact ar acualy ad mgoo faih cntrvered t sallinterrogating the attorneys It should then enter an
thereupon make an order specifying the facts that appear order specifying what facts are not s enuinely at
without substantial controversy, including the extent to which s at facts a
the amount of damages or other relief is not in controversy, is-rter, including tl. attat m t .. lsu ..lb the

and directing such further proceedings in the action as are
just Upon the trial of the action the facts so specified shall amount of damages or other relief ismnot-atisue
be deemed established, and the trial shall be conducted The facts so specified must be treated as established
accordgly in the action

(2) Establi'shinzlAgqiatlir.;d cuory•.• ....... .

Judgmdnt An interlocutory summary judgment
may be rendered on [the] liability [isý]•-Y alone,
even if there is a genuine issue on the amount of
damages

I [Kieve/Kimble and Cooper agree on this change The Style Subcommittee agrees]
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Rule 56

(e) Form of Affidavits; Further Testimony; Defense (e) Affidavits; Further Testimony.
Required. Supporting and opposing affidavits shall be made
on personal knowledge, shall set forth such facts as would be (1) In General Supporting and opposing affidavits
admissible in evidence, and shall show affirmatively that must be made on personal knowledge, set forth facts

the affiant is competent to testify to the matters stated that would be admissible i evidence, and
therein Sworn or certified copies of all papers or parts [affirmatively]!' show that the affiant is competent
thereof referred to in an affidavit shall be attached thereto to testify on the matters stated If a paper or part of a
or served therewith The court may permit affidavits to be paper is referred to in an affidavit, a sworn or
supplemented or opposed by depositions, answers to certified copy must be attached or served with the
interrogatories, or further affidavits When a motion for affidavit The court may permit an affidavit to be
summary judgment is made and supported as provided in supplemented or opposed by depositions, answers to
this rule, an adverse party may not rest upon the mere interrogatories, or [additional furt'hcr]- affidavits
allegations or denials of the adverse party's pleading, but (2) Adverse Party's Obligation to Respond Reapnr,-by
the adverse party's response, by affidavits or as otherwise un-Adr.r.eP-,rr When a motion for summary
provided in this rule, must set forth specific facts showing judgment is properly made and supported, an adverse
that there is a genuine issue for trial If the adverse party party may not rely merely on allegations or denials
does not so respond, summary judgment, if appropriate, shall in its own pleading, rather, the adverse party's
be entered against the adverse party response must - by affidavits or as otherwise

provided in this rule - set forth specific facts
showing a genuine issue for trial If the adverse
party does not so respond, summary judgment
shouldmay, if appropriate, be entered against that
party

I Cooper: I would retain "affirmatively" The affidavit must in some way address directly the witness's competence Without
this word, lawyers will argue that competence is implicitly shown by the substantive content of the affidavit
Kimble: I had a question mark next to the change I'djust note that we use a bare "show" in other places Is there a difference

here9

[The Style Subcommittee recommends retaining "affirmatively "]

2 [Kieve/Kimble and Cooper agree on this change The Style Subcommittee agrees]
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(f) When Affidavits Are Unavailable. Should it (f) When Affidavits Are Unavailable. If a party opposing

appear from the affidavits of a party opposing the motion the motion shows by affidavit that, for specified reasons,
that the party cannot for reasons stated present by affidavit it cannot present facts essential to justify its opposition,
facts essential to justify the party's opposition, the court the court may
may refuse the application for judgment or may order a (1) deny the motion,
continuance to permit affidavits to be obtained or depositions
to be taken or discovery to be had or may make such other (2) order a continuance to permit affidavits to be
order as is just obtained, depositions to be taken, or discovery to be

undertaken, or

(3) make any other appropriate order

(g) Affidavits Made in Bad Faith. Should it appear (g) Affidavit Submitted in Bad Faith. If satisfied that an

to the satisfaction of the court at any time that any of the affidavit under this rule is submitted in bad faith or solely
affidavits presented pursuant to this rule are presented in for delay, the court must [ponm ptly]1 order the
bad faith or solely for the purpose of delay, the court shall submitting party to pay the other party the reasonable
forthwith order the party employing them to pay to the other expenses it incurred as a result, including reasonable
party the amount of the reasonable expenses which the filing attorney's fees An offending party or attorney may also
of the affidavits caused the other party to incur, including be held in contempt
reasonable attorney's fees, and any offending party or
attorney may be adjudged guilty of contempt

COMMITTEE NOTE

The language of Rule 56 has been amended as part of the general restyling of the Civil Rules

to make them ore easily understood and to make style and terminology consistent throughout the

rules. These changes are intenede to be stylistic only.

Former Rule 56(a) and (b) referred to summary-judgment motions on or against a claim,
counterclaim, or cross-claim or to obtain a declaratory judgment. The list was incomplete. Rule
56 applies to third-party claimants, intervenors, claimants in interpleader, and others. Amended
Rule 56(a) and (b) carry forward the present meaning by referring to a party claiming relief and a

party against whom relief is sought.

Former Rule 56(c), (d), and (e) stated circumstances in which summary judgment "shall be
rendered," the court "shall if practicable" ascertain facts existing without substantial controversy,
and "if appropriate, shall" enter summary judgment. In each place "shall" is changed to
"should." It is established that although there is no discretion to enter summary judgment when
there is a genuine issue as to any material fact, there is discretion to deny summary judgment
when it appears that there is no genuine issue as to any material fact. Kennedy v. Silas Mason
Co., 334 U.S 249, 256-257 (1948) [Many lower court decisions are gathered in 10A Wright,
Miller & Kane, Federal Practice & Procedure: Civil 3d, § 2728 ] "Should" in amended Rule

56(c) recognizes that courts will seldom exercise the discretion to deny summary judgment when
there is no genuine issue as to any material fact. Similarly sparing exercise of this discretion is

I Kieve asked whether we really need "promptly" here Kimble was not sure

Cooper: I am sympathetic to Joe's question whether we can delete "promptly " Remember we took it out of Rule 56(c), dealing
with a far more important matter - entry of summary judgment "Promptly," moreover, is akin to a docket priority The

Judicial Conference is opposed to docket priorities Deletion will cause some protest

[The Style Subcommittee recommends deleting "promptly "]
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appropriate under Rule 56(e)(2) Rule 56(d)(1), on the other hand, reflects the more open-ended
discretion to decide whether it is practicable to determine what material facts are not genuinely
at issue.

Former Rule 56(d) used a variety of different phrases to express the Rule 56(c) standard for
summary judgment - that there is no genuine issue as to any material fact. Amended Rule
56(d) adopts terms directly parallel to Rule 56(c)
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Rule 57. Declaratory Judgments Rule 57. Declaratory Judgment

The procedure for obtaining a declaratory judgment These rules govern the procedure for obtaining a declaratory
pursuant to Title 28, U S C, § 2201, shall be in accordance judgment under 28 U S C § 2201 A [party may demand a]
with these rules, and the right to trial by jury may be jury trial [." be. de.- Jh....JJlde under Rules 38 and 39 The
demanded under the circumstances and in the manner existence of another adequate remedy does not preclude a
provided in Rules 38 and 39 The existence of another declaratory judgment that is otherwise appropriate Thecourt
adequate remedy does not preclude a judgment for may order a speedy hearing of a declaratory-judgment action
declaratory relief in cases where it is appropriate The and may advance it on the calendar
court may order a speedy hearing of an action for a
declaratory judgment and may advance it on the calendar

COMMITTEE NOTE

The language of Rule 57 has been amended as part of the general restyling of the Civil Rules

to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

I [Kieve/Kimble and Cooper agree on this change The Style Subcommittee agrees ]
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Rule 58

Rule 58. Entry of Judgment Rule 58. Entering Judgment

(a) Separate Document. (a) Separate Document.

(1) Every judgment and amended judgment must Every judgment and amended judgment must be set forth
be set forth on a separate document, but a separate in a separate document, but a separate document is not
document is not required for an order disposing of a required for an order disposing of a motion
motion (1) forjudgment under Rule 50(b),

(A) forjudgment under Rule 50(b), (2) to amend or make additional findings of fact under

(B) to amend or make additional findings Rule 52(b),
of fact under Rule 52(b), (3) for attorney's fees under Rule 54,

(C) for attorney fees under Rule 54, (4) for a new trial, or to alter or amend the judgment,

(D) for a new trial, or to alter or amend under Rule 59, or
the judgment, urder Rule 59, or (5) for relief under Rule 60

(E) for relief under Rule 60
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Rule 58

(2) Subject to Rule 54(b) (b) Entering Judgment.

(A) unless the court orders otherwise, the (1) Without the Court's Direction Subject to Rule
clerk must, without awaiting the court's direction, 54(b) and unless the court orders otherwise, the clerk
promptly prepare, sign, and enter the judgment must, without awaiting the court's direction,
when promptly prepare, sign, and enter the judgment

(i) the jury returns a general verdict, when

(A) the jury returns a general verdictZ(ii) the court awards only costs or a
sum certain, or (B) the court awards only costs or a sum certain, or

(iii) the court denies all relief, (C) the court denies all reliefs

(B) the court must promptly approve the (2) Court's Approval Required After-t C-n-ut
form of the judgment, which the clerk must W ores.... F.6... . Subject to Rule 54(b), the court
promptly enter, when must promptly approve the form of the judgment,

which the clerk must promptly enter, when(i) the jury returns a special

verdict or a general verdict accompanied (A) the jury returns a special verdict or a general
by interrogatories, or verdict with answers to interrogatories, or

(Hi) the court grants other relief not (B) the court grants other relief not described in this
described in Rule 58(a)(2) subdivision (b)

Civil Rules 38-63 style draft 47 March 29, 2004



Rule 58

(b) Time of Entry. Judgment is entered for purposes of (c) Time of Entry. Judgment is entered for purposes of
these rules these rules as follows

(1) if Rule 58(a)(1) does not require a separate (1) if a separate document is not required, when the
document, when it is entered in the civil docket under judgment is entered in the civil docket under Rule
Rule 79(a), and 79(a), [or ndmil!'

(2) if Rule 58(a)(1) requires a separate document, (2) if a separate document is required, when the
when it is entered in the civil docket under Rule 79(a) judgment is entered in the civil docket under Rule
and when the earlier of these events occurs 79(a) and the earlier of these events occurs

(A) when it is set forth in a separate (A) it is set forth in a separate document, or
document, or (B) 150 days have run from the entry in the civil

(B) when 150 days have run from entry in docket
the civil docket under Rule 79(a)

(c) Cost or Fee Awards. (d) Cost or Fee Awards. Ordinarily, the entry of judgment
may not be delayed, nor the time for appeal extended, in(1) Entry of judgment may not be delayed, nor order to tax costs or award fees But if a timely motion

the time for appeal extended, in order to tax costs ororetotxcssrawdfesBtiatmlyoinaward fees, except as provnded in Rule 58(c)(2) for attorney's fees is made under Rule 54(d)(2), the court
may act before a notice of appeal has been filed and

(2) When a timely motion for attorney fees is become effective to order that the motion have the same
made under Rule 54(d)(2), the court may act before effect under Federal Rule of Appellate Procedure 4(a)(4)
a notice of appeal has been filed and has become as a timely motion under Rule 59
effective to order that the motion have the same effect
under Federal Rule of Appellate Procedure 4(a)(4) as
a timely motion under Rule 59

I Cooper: Let me break my rule to comment on a change I accept Joe and Loren are right this should be "or'

[The Style Subcommittee agrees ]

Civil Rules 38-63 style draft 48 March 29, 2004



Rule 58

(d) Request for Entry. A party may request thatjudgment (e) Request for Entry. A party may request that judgment
be set forth on a separate document as required by Rule be set forth mon a separate document as required by (a)
58(a)(1)

COMMITTEE NOTE

The language of Rule 58 has been amended as part of the general restyhng of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules These changes are intended to be stylistic only.
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Rule 59. New Trials; Rule 59. New Trial; Amending a Judgment

Amendment of Judgments

(a) Grounds. A new trial may be granted to all or (a) In General
any of the parties and on all or part of the issues (1) i an
action i which there has been a trial byjury, for any of the (1) New Trial. The court may, on motion, grant a new

reasons for which new trials have heretofore been granted in trial on all or some of the issues
actions at law in the courts of the United States, and (2) in (A) after ajury trial, for any reason for which a new
an action tried without a jury, for any of the reasons for trial has heretofore been granted in an action at
which rehearings have heretofore been granted in suits in law in federal court, and
equity in the courts of the United States On a motion for
a new trial in an action tried without a jury, the court may (B) after a nonjury trial, for any reason for which a
open the judgment if one has been entered, take additional rehearing has heretofore been granted in a suit
testimony, amend findings of fact and conclusions of law or in equty in federal court

make new findings and conclusions, and direct the entry of (2) Further Action After a Nonjury Trial. After a
a newjudgment nonjury trial, the court may, on motion for a new

trial, open thejudgment if one has been entered, take
additional testimony, amend findings of fact and
conclusions of law or make new ones, and direct
entry of a new judgment
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(b) Time for Motion. Any motion for a new trial shall (b) Time to File a Motion for a New Trial. A motion for a
be filed no later than 10 days after entry of thejudgment new trial must be filed no later than 10 days after the

entry of the judgment

(c) Time for Serving Affidavits. When a motion for (c) Time to Serve Affidavits. When a motion for new trial
new trial is based on affidavits, they shall be filed with the is based on affidavits, they must be filed with the motion
motion The opposing party has 10 days after service to file The opposing party has 10 days after service to file
opposing affidavits, but that period may be extended for up opposing affidavits, but that period may be extended for
to 20 days, either by the court for good cause or by the up to 20 days, either by the court for good cause or by the
parties' written stipulation The court may permit reply parties' written stipulation The court may allow reply
affidavits affidavits
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(d) On Court's Initiative; Notice; Specifying (d) New Trial on the Court's Initiative or for Reasons Not
Grounds. No later than 10 days after entry ofjudgment the in the Motion No later than 10 days after the entry of
court, on its own, may order a new trial for any reason that judgment, the court, on its own, may order a new trial for
would justify granting one on a party's motion After giving any reason that would justify granting one on a party's
the parties notice and an opportunity to be heard, the court motion After giving the parties notice and an
may grant a timely motion for a new trial for a reason not opportunity to be heard, the court may grant a timely
stated in the motion When granting a new trial on its own motion for a new trial for a reason not stated in the
initiative or for a reason not stated in a motion, the court motion When granting a new trial on its own or for a
shall specify the grounds in its order reason not stated in the motion, the court must specify the

grounds in its order

(e) Motion to Alter or Amend a Judgment. Any (e) Motion to Alter or Amend Judgment. A motion to alter
motion to alter or amend ajudgment shall be filed no later or amend ajudgment must be filed no later than 10 days
than 10 days after entry of the judgment after entry of the judgment

COMMITTEE NOTE
The language of Rule 59 has been amended as part of the general restyling of the Civil Rules

to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.
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Rule 60. Relief From Judgment or Order Rule 60. Relief from a Judgment or Order

(a) Clerical Mistakes. Clerical mistakes in (a) Corrections Based on Clerical Mistakes; Oversights
judgments, orders or other parts of the record and errors and Omissions. The court may correct a clerical mistake
therein arising from oversight or omission may be corrected or a mistake arising from oversight or omission, whenever
by the court at any time of its own initiative or on the motion found in a judgment, order, or other part of the record
of any party and after such notice, if any, as the court orders The court may do so on motion or on its own, with or
During the pendency of an appeal, such mistakes may be so without notice But after an appeal has been docketed i
corrected before the appeal is docketed in the appellate court, the anpellate court and while it is pending, such a mistake
and thereafter while the appeal is pending may be so may be corrected only with the appellate court's leave
corrected with leave of the appellate court
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(b) Mistakes; Inadvertence; Excusable Neglect; (b) Grounds for Relief From Judgment. On motion and
Newly Discovered Evidence; Fraud, etc. On motion and just terms, the court may relieve a party or [its ptrty'] t

upon such terms as are just, the court may relieve a party or legal representative from a final judgment, order, or
a party's legal representative from a final judgment, order, proceeding for the following reasons
or proceeding for the following reasons (I) mistake,
inadvertence, surprise, or excusable neglect, (2) newly (1) mistake, inadvertence, surprise, or excusable neglect,
discovered evidence which by due diligence could not have (2) newly discovered evidence that, with due diligence,
been discovered in time to move for a new trial under Rule could not have been discovered in time to move for a
59(b), (3) fraud (whether heretofore denominated intrinsic new trial under Rule 59(b),
or extrinsic), misrepresentation, or other misconduct of an
adverse party, (4) the judgment is void, (5) the judgment (3) fraud (whether intrinsic or extrinsic),
has been satisfied, released, or discharged, or a prior misrepresentation, or misconduct by an adverse
judgment upon which it is based has been reversed or party,
otherwise vacated, or it is no longer equitable that the (4) the judgment is void,
judgment should have prospective application, or (6) any
other reason justifying relief from the operation of the (5) the judgment has been satsfied, released or
judgment discharged, it is based on an earlierjudgment that

has been reversed or vacated, or applying it
prospectively is no longer equitable, or

(6) any other reason that justifies relief

Cooper: Yes, substitute "its" for "party's " But if we do not make the substitution, we should supply something omitted from
the Style draft -"a party or a party's legal representative * * * "

[The Style Subcommittee agrees with substituting "its" for "party's" here Dean Kane notes: This goes back to the "who" vs
"that" when referring to parties I probably would stick with "a party's legal representative " In any event flag this as a global
issue ]
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The motion shall be made within a reasonable time, and for (c) Timing and Effect of the Motion.
reasons (I), (2), and (3) not more than one year after the
judgment, order, or proceeding was entered or taken A (1) Timing. A motion under'd (b) must be
motion under this subdivision (b) does not affect the finality made within a reasonable time -and, for reasons
of a judgment or suspend its operation (1), (2), and (3), within a yeat after the entry of thejudgment or order or the date of the proceeding

(2) Effect on Finality. The motion does not affect the
finality of ajudgment or suspend its operation

This rule does not limit the power of a court to entertain an (d) Independent Action. This rule does not limit a court's
independent action to relieve a party from a judgment, order, power to entertain an independent action to relieve a party
or proceeding, or to grant relief to a defendant not actually from ajudgment, order, or proceeding, to grant relief
personally notified as provided in Title 28, U S C, § 1655, under 28 U S C § 1655 to a defendant who is not
or to set aside a judgment for fraud upon the court Writs personally notified of the action, or to set aside a
of coram nobis, coram vobis, audita querela, and bills judgment for fraud on the court
of review and bills in the nature of a bill of review, are
abolished, and the procedure for obtaining any relief from
a judgment shall be by motion as prescribed in these rules
or by an independent action

COMMITTEE NOTE

The language of Rule 60 has been amended as part of the general restyling of the Civil Rules
to make them ore easily understood and to make style and terminology consistent throughout the
rules These changes are intenede to be stylistic only.

The final sentence of former Rule 60(b) formally "abolished" writs of coram nobis, coram
vobis, audita querela, and bills of review and bills in the nature of a bill of review. That
provision is deleted; it is no longer necessary to continue to abolish writs so long abolished.
Deletion of the abolition does not expand whatever residual uses may have survived the formal
abolition See Ejelonu v. INS, 355 F.3d 539, 544-548 (6th Cir.2004) Neither does deletion of
the abolition mean that federal courts should adopt state-court uses of these abandoned writs.

The final sentence of former Rule 60(b) also said that the procedure for obtaining any relief
from a judgment was by motion as prescribed in the Civil Rules or by an independent action.
That provision is deleted as unnecessary. Relief continues to be available only as provided in the
Civil Rules or by independent action.

2 Cooper: A late thought Careless readers miss the meaning of the present rule -the "reasonable time" for moving for relief
under Rule 60(b)(1), (2), or (3) may be less than one year By substituting "within a year" for "not more than one year" we may
aggravate the confusion It is all too easy to read the Style draft to say that it must be within a reasonable time, and within a
year is a reasonable time for (I), (2), or (3)
Kimble response: If we change, we should use "no more than " See Gamner's "Dictionary" under "not more than " We need
to look at trying to make our expressions of time as consistent as possible
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Rule 61. Harmless Error Rule 61. Harmless Error

No error i either the admission or the exclusion of Unless substatialj ustice requires otherwise, no error in
evidence and no error or defect in any ruling or order or in admitting or excluding evidence - or any other error by the
anything done or omitted by the court or by any of the court or defect in a party's acts or omissions - is ground for
parties is ground for granting a new trial or for setting aside granting a new trial, for setting aside a verdict, or for vacating,
a verdict or for vacating, modifying, or otherwise disturbing modifying, or otherwise disturbing a judgment or order At
ajudgment or order, unless refusal to take such action every stage of the proceeding, the court must disregard all
appears to the court inconsistent with substantial justice errors or defects that do not affect any party's substantial right
The court at every stage of the proceeding must disregard
any error or defect in the proceeding which does not affect
the substantial rights of the parties

COMMITTEE NOTE

The language of Rule 61 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.
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Rule 62

Rule 62. Stay of Proceedings Rule 62. Stay of Proceedings to Enforce a

To Enforce a Judgment Judgment

(a) Automatic Stay; Exceptions-Injunctions, (a) Automatic Stay; Exceptions for Injunctions,
Receiverships, and Patent Accountings. Except as stated Receiverships, and Patent Accountings. Except as
herein, no execution shall issue upon ajudgment nor shall stated in this rule, no execution may issue on ajudgment,
proceedings be taken for its enforcement until the expiration nor may proceedings be taken for its enforcement, until
of 10 days after its entry Unless otherwise ordered by the 10 days have passed after its entry But unless the court
court, an interlocutory or final judgment in an action for an orders otherwise, the following are not automatically
injunction or in a receivership action, or ajudgment or order stayed after being entered, even if an appeal is taken
directing an accounting in an action for infringement of
letters patent, shall not be stayed during the period after its (I) an interlocutory or final judgment in an action for an
entry and until an appeal is taken or during the pendency of injunction or f-r-a receivershi_1, or
an appeal The provisions of subdivision (c) of this rule (2) ajudgment or order that directs an accounting in an
govern the suspending, modifying, restoring, or granting of action for patent infringement
an injunction during the pendency of an appeal
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Rule 62

(b) Stay on Motion for New Trial or for Judgment. (b) Stay Pending the Disposition of a Motion. On
In its discretion and on such conditions for the security of the appropriate conditions for the adverse party's security, the
adverse party as are proper, the court may stay the execution court may stay the execution of a judgment - or any
of or any proceedings to enforce ajudgment pending the proceedings to enforce it - pending disposition of any of
disposition of a motion for a new trial or to alter or amend a the following motions
judgment made pursuant to Rule 59, or of a motion for relief (1) under Rule 50, for judgment as a matter of law,
from a judgment or order made pursuant to Rule 60, or of
a motion forjudgment in accordance with a motion for a (2) under Rule 52(b), to amend the findings or for
directed verdict made pursuant to Rule 50, or of a motion additional findings,
for amendment to the findings or for additional findings (3) under Rule 59, for a new trial or to alter or amend a
made pursuant to Rule 52(b) judent, orjudgment, or

(4) under Rule 60, for relief from ajudgment or order

(c) Injunction Pending Appeal. When an appeal (c) Injunction Pending an Appeal. After an appeal is taken
is taken from an interlocutory or final judgment granting, from an interlocutory order or final judgment that grants,
dissolving, or denying an injunction, the court in its dissolves, or denies an injunction, the court may suspend,
discretion may suspend, modify, restore, or grant an modify, restore, or grant an injunction on terms for bond
injunction during the pendency of the appeal upon such or other terms that [tl ...... t .. ;det s . ,,. t,]l'
terms as to bond or otherwise as it considers proper for the secure the adverse party's rights Ifthejudgment
security of the rights of the adverse party Ifthejudgment appealed from is rendered by a statutory three-judge
appealed from is rendered by a district court of three judges district court, the order must be made either
specially constituted pursuant to a statute of the United (1) by that court sitting in open session, or
States, no such order shall be made except (1) by such
court sitting in open court or (2) by the assent of all the (2) by the assent of all itstlweejudges, as evidenced by
judges of such court evidenced by their signatures to the their signaturesKaJ. of .lm..u .. i .oidei

order

(d) Stay Upon Appeal. When an appeal is taken the (d) Stay on Appeal. If an appeal is taken, the appellant may,
appellant by giving a supersedeas bond may obtain a stay by supersedeas bond, obtain a stay, subject to the

subject to the exceptions contained in subdivision (a) of this exceptions in (a) The bond may be given upon or after
rule The bond may be given at or after the time of filing filing the notice of appeal or upon obtaining the order

the notice of appeal or of procuring the order allowing the allowing the appeal The stay takes effect when the court
appeal, as the case may be The stay is effective when the approves the bond
supersedeas bond is approved by the court

I [Kieve suggested this deletion]

Kimble: I agree with "terms that secure," ifthe rest is "unnecessary," as Kieve suggests

Cooper: Do not make the change To say "terms that secure" implies that the terms must secure "That the court considers
proper to secure" leaves discretion to find proper something that is less than full security Kimble response: Then I'd say "that
adequately secure" Isn't the court's discretion explicit in "the court may" and implicit in any event Look at 62(b), for instance
We don't say "On conditions that the court considers appropriate" Or look at 62(h) We don't say "conditions that the court
considers necessary " This comes up time and again

[The Style Subcommiltee recommends deleting "the court considers proper to "]

2 Cooper: Again a late thought Why not stick with the present rule "by the assent of all its judges,-s evidenced by their
signatures"" Kimble response: I'd leave this as is The other way seems too dense, too compressed
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Rule 62

(e) Stay in Favor of the United States or Agency (e) Stay in Favor of the United States, Its Officers, or Its
Thereof. When an appeal is taken by the United States or an Agencies. The court must not require a bond, obligation,
officer or agency thereof or by direction of any department or other security from the appellant when granting a stay
of the Government of the United States and the operation or on an appeal by the United States, its officers, or its
enforcement of the judgment is stayed, no bond, obligation, agencies or on an appeal directed by a department of the
or other security shall be required from the appellant federal government

(0 Stay According to State Law. In any state in (f) Stay in Favor of a Judgment Debtor Under State Law.

which a judgment is a lien upon the property of the judgment If ajudgment is a lien on thejudgment debtor's property
debtor and in which the judgment debtor is entitled to a stay under state law where the court sits, the court must, on
of execution, a judgment debtor is entitled, in the district motion, grant the same stay of execution that the
court held therein, to such stay as would be accorded the judgment debtor would be entitled to receive under that
judgment debtor had the action been maintained in the courts state's law
of that state

(g) Power of Appellate Court Not Limited. The (g) Appellate Court's Power Not Limited. While an appeal
provisions in this rule do not limit any power of an appellate is pending, this rule does not limit the power of the
court or of a judge orjustice thereof to stay proceedings appellate court or one of its judges orjustices to
during the pendency of an appeal or to suspend, modify,
restore, or grant an injunction during the pendency of an (1) stay proceedings,
appeal or to make any order appropriate to preserve the status (2) suspend, modify, restore, or grant an injunction, or
quo or the effectiveness of the judgment subsequently to be (3) make an order to preserve the status quo or the
entered effectiveness of the judgment to be entered

(h) Stay of Judgment as to Multiple Claims or (h) Multiple Claims or Parties. A court may stay the
Multiple Parties. When a court has ordered a final judgment enforcement of a final judgment directed under Rule
under the conditions stated in Rule 54(b), the court may stay 54(b) until it enters a laterjudgment orjudgments, and
enforcement of that judgment until the entering of a may prescribe conditions necessary to secure the benefit
subsequent judgment orjudgments and may prescribe such of the stayed judgment for the party in whose favor it was
conditions as are necessary to secure the benefit thereof to entered
the party in whose favor the judgment is entered

COMMITTEE NOTE

The language of Rule 62 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.
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Rule 63

Rule 63. Inability of a Judge To Proceed Rule 63. Judge's Inability to Proceeds'

If a trial or hearing has been commenced and the judge If the judge who commenced a hearing or trial cannot proceed,
is unable to proceed, any otherjudge may proceed with it any otherjudge may proceed with it upon certifying familiarity
upon certifying familiarity with the record and determining with the record and determining that the proceedings in the
that the proceedings in the case may be completed without case may be completed without prejudice to the parties In a
prejudice to the parties In a hearing or trial without a jury, hearing or trial without a jury, the successor judge must, at a
the successorjudge shall at the request of a party recall any party's request, recall any witness whose testimony is material
witness whose testimony is material and disputed and who and disputed, and who is available to testify again without
is available to testify again without undue burden The undue burden The successorjudge may also recall any other
successor judge may also recall any other witness witness

COMMITTEE NOTE
The language of Rule 63 has been amended as part of the general restyling of the Civil Rules

to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Staff notes from the Subcommittee B meeting reflect that there was a style suggestion to change the Rule 63 caption to "When
a Judge Cannot Proceed "

Cooper's notes leave no doubt that the change was to be made He notes further "And I think the change is important We
discussed whether it was proper to change "unable" in the present rule to "cannot" in the Style rule We agreed to retain
"cannot" in the text of the rule It might be argued that carrying forward "inability" in the caption signals that "cannot" means
the same thing as "unable " But then why change the rule? If we change the rule, we should change the caption "

Kimble responds: I think the words mean the same thing The form of "When a Judge Cannot Proceed" is not consistent with
our other rule titles we don't use clauses I'd almost rather go back to "is unable to" But I really don't think it's a problem

[The Style Subcommittee does not recommend changing the caption
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STYLE 495

Style-Substance Proposals: Rules 1 through 63

The Committee's commitment to avoid substantive changes in the Style Project has led to

the development of two categories of proposed rule changes in addition to the Style-Only Track.

One category, the "reform agenda," consists of substantive changes that may require significant work

to determine whether a change is desirable and to develop the change. This category is a rich source

of future work, independent of the Style Project. The second category, which has come to be known

as "style-plus" or "style-substance," consists of noncontroversial and relatively simple improvements

that do, or may, change meaning. The proposed changes in this category improve the rules, but are

so small and simple that if they are not done in connection with the style project, they will likely not

be done. The Style-Substance Track primarily consists of proposals that might have been put

forward on a more aggressive approach to the Style-Only Track, and will be published for comment

at the same time, and as a parallel to, the Style-Only Track.

The Rules 1 to 63 candidates for the Style-Substance Track are set out below.

1. Rule 4(k)(1)(C)

This provision is unfortunate in several ways. It is redundant because 4(k)(1)(D) addresses

service "authorized by a United States statute." It does not directly address interpleader service for

two reasons: 4(k) begins by speaking of jurisdiction over a "defendant," while the interpleader

service provisions provide for service on "all claimants"; and the interpleader service provisions

actually appear in 28 U.S C. § 2361. Assuming that Professor Rowe's research confirms these

propositions, deletion is easy:

(C) whoi 3s ubjL..t to fi~deL a! ine judeliticdiutiun in&,z 213 U.S.C. § 1335,



Committee Note: The former provision describing service on interpleader claimants is

deleted as redundant in light of the general provision in (k)(1)(C) recognizing personal jurisdiction

authorized by a United States statute.

2. Rule 8(a)(3)

The Style draft carnes forward the present rule's reference to "relief in the alternative." The

style consultants wanted to change to "alternative forms * * * of relief." The change "felt

substantive." But the motive for putting it on the Style-Substance track would be to improve style,

not to change meaning. If we want to do that sort of thing in the Style-Substance track, the rule

would read:

(3) a demand for the relief sought, which may include alternative forms or different

types of relief.

Committee Note: "alternative forms * * * of relief' is a style improvement of the present

rule's "relief in the alternative." No changed meaning is intended.

3. Rule 8(d)(1)

(1) In General. Each averment must be simple, concise, and direct. No techfical

Committee Note: Former Rule 8(e)(1) stated that "No technical forms of pleadings or

motions are required" That proposition is now embedded in practice and no longer needs express

statement.

4. Rule 9(h)(2)

It would be easy enough to delete this seemingly redundant reference to Rule 15. The

question is whether the reference is useful to avoid arguments about sliding into and out of the
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Supplemental Rules, and whether that utility outweighs the presumption against redundant

references.

(2) Amninc.Jig a Designation1 . Amending111 a yk~adwi tu atdd M jvthdr

Committee Note: Rule 15 governs pleading amendments of its own force. The former

redundant statement that Rule 15 governs an amendment that adds or withdraws a Rule 9(h)

designation as an admiralty or maritime claim is deleted. The elimination of paragraph (2) means

that we do not need to use the number "(1)."

5. Rule 11(a)

It is easy to add e-mail addresses, taking care to describe them properly (shades of defining

computer-based discovery). We could delete the phrase "if any" and avoid deciding whether it

modifies only telephone number or also address: do we want to recognize in the rule that a party (or

attorney) may not have a physical address?

(a) Signature. * * * The paper must state the signer's address, electronic-mail

address, and telephone number.-if-a *a*n * [address, e-mail address if any, and

telephone number if any]

Committee Note: Providing an e-mail address is useful, but does not of itself signify consent

to filing or service by e-mail.

6. Rule 14(b)

Rule 14(b) now, and in the Style version, says only that a plaintiff may bnng in a third party

when a counterclaim is made. That is incomplete. Subject to the quirks of diversityjunsdiction, one
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plaintiff may crossclaim against another - most obviously when a counterclaim is made against

them. Third-party practice should be available to a plaintiff just as it is to a defendant.

(b) When a Plaintiff May Bring in a Third Party. When a ennnterci-aine claim is

asserted against a plaintiff, the plaintiff may bring in a third party if this rule would

allow a defendant to do so.

Committee Note: A plaintiff should be on equal footing with the defendant in making

third-party claims, whether the claim against the plaintiff is asserted as a counterclaim or as another

form of claim. The limit imposed by the former reference to "counterclaim" is deleted.

7. Rule 16(c)(1)

"the court may require that a party or its representative be present or reasonably available by

telephone other means to consider possible settlement."

Committee Note: When a party or its representative is not present, it is enough to be

reasonably available by any suitable means, whether telephone or other communication device.

8. Rule 24(a)(2)

"claims an interest relating to thr. popeit or train-sact.i that is the subject of the action, and

Committee Note: Rule 19(a)(1)(B) requires joinder, if feasible, of a person who claims an

interest relating to the subject of the action. The threshold for intervention should be the same.

This change is not entirely beyond dispute. Rule 19(a) looks not only to effect on a nonparty but

also to risks that nonjoinder imposes on present parties. Rule 19(a) does not excuse joinder if the

nonparty is adequately represented, while Rule 24(a)(2) defeats intervention if adequate

representation is shown. The theory that intervention of right should be available on terms at least
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equal to Rule 19(a) might be resisted on the ground that if no present party welcomes the intruder,

the intervention test might be narrower. But the theory has widespread support.

9. Rule 26(g)(1)

"and must state the signer's address, telephone number, and electronic-mail address."

Committee Note: As with the Rule 11 signature on a pleading, written motion, or other

paper, disclosure and discovery signatures should include not only a postal address but also a

telephone number and electronic-mail address. A signer who lacks one or more of those addresses

need not supply a nonexistent item.

10. Rule 26(g)(1)(B)(ii)

"and warranted by existing law or a good-faith argument for extending, modifying, or

reversing existing law, or establishing new law."

Committee Note: Rule 11 (b)(2) recognizes that it is legitimate to argue for establishing new

law. An argument to establish new law is equally legitimate in conducting discovery.

11. Rule 30(b)(3)(A)

"Any party may arrange to transcribe a deposition that vag takCi,,ii0otrio.ia•,lially."

Committee Note: The right to arrange a deposition transcnption should be open to any party,

regardless of the means of recording and regardless of who noticed the deposition.

12. Rule 30(b)(6)

"a party may name as the deponent a public or private corporation, a partnership, an

association, or a governmental agency, or other entity, and describe with reasonable particularity the

matters for examination."
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Committee Note: "[O]ther entity" is added to the list of organizations that may be named as

deponent. The purpose is to ensure that the deposition process can be used to reach information

known or reasonably available to an organization no matter what abstract fictive concept is used to

describe the organization. Nothing is gained by wrangling over the place to fit into current rule

language such entities as limited liability companies, limited liability partnerships, business trusts,

more exotic common-law creations, or forms developed in other countries.

We have received reports of abusive practices under Rule 30(b)(6), but the possibility that

it may be on the reform agenda is not inconsistent with this improvement.

13. Rule 31(c)

(c) Notice of Completion or Filing.

(1) Notice of Completion. The party who noticed the deposition must notify all

other parties when it is completed.

(2) Notice of Filing. A party who files the deposition must promptly notify all other

parties of the filing.

Committee Note: The party who noticed a deposition on written questions must notify all

other parties when the deposition is completed, so that they may make use of the deposition.

14. Rule 36(b)

"Subjet to Rule 16(dY ad, (4, tfhe court may permit withdrawal or amendment of an

admission that has not been incorporated in a pretnal order if it would promote the presentation of

the merits of the action and if * * *"
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Committee Note: An admission that has been incorporated in a pretrial order can be

withdrawn or amended only under Rule 16(d) or (e). The standard of Rule 36(b) applies to [all?]

other admissions.

This change is no more than a clearer explanation of the present rule's "Subject to the

provision of Rule 16 governing amendment of the pre-trial order." Relying on the Committee Note

to accomplish the explicit cross-reference seems better than adding to the rule text a parallel

statement that an admission incorporated in a pretrial order may be amended only under Rule 16(d)

or (e).

15. Rule 40

"Each court must provide by rule for scheduling trials without littestor Oila yaty. requesat

afo1 ,Iotite to th t othe parties. The court must give priority to actions entitled to priority by federal

statute."

Committee Note: The best methods for scheduling trials depend on local conditions. It is

useful to ensure that each district adopts an explicit rule for scheduling trials. It is not useful to limit

or dictate the provisions of local rules.

Question: Why carry forward the reminder that courts must honor statutory priorities? Is

there a risk that deletion of the second sentence would implicitly delegate § 2072 supersession

authority to district courts, even though § 207 l(a) and Rule 83(a)(1) both demand that local rules be

consistent with Acts of Congress?

16. Rule 56(c)

"The motion must be served at least 10 days before the•,lenn• dry it is submitted for

decision. ***"
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Committee Note: It is awkward to refer to the "heanng day" when a motion is decided on

the papers without oral argument. The relevant concern is that there be time to respond before the

court considers the motion. "Submitted for decision" refers to the court's consideration of the

motion, not the time the motion is filed.

Questions: (1) Is there a better phrase than "submitted for decision"? "Consideration" is

hard to fit into rule language - we cannot say it must be served 10 days before the court considers

it. We could say the court cannot consider it until 10 days after service, but that is not the tone we

generally like. (2) Because this is more than style, we are in theory free to recommend a 20- or

30-day period. Ten days is foolishly short. But probably this involves just enough risk of

controversy to justify sticking with 10 days.
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STYLE 496

Style-Substance Track Rejects, Rules 1-63

These notes describe rules changes that have been considered for the "Style-Substance" track
but rejected for various reasons. They cover Style Rules I through 63. Other candidates have been
passed over without mention. Often the reason is that serious work would be required to determine
whether a change is desirable and to develop the change. At times the reason is that there is no
apparent real-world problem. And perhaps most pervasively, it is important to limit the number of
proposals advanced for consideration in parallel with the Style project.

Rule 4(d)(1)(E), 4(J)

These rules highlight the provisions that refer to a defendant "addressed outside any judicial
district of the United States," "in a foreign country," and the like. Substantial work failed to resolve
the meaning of the present rule phrases. No one had an useful suggestions for improvement. There
was no indication of any present problem in application. There is no reason to believe that changes
would be so simple as to belong on a Style-Substance track. If these questions are to be approached
at all, the proper occasion will be one of the periodic reviews prompted by the gradual accumulation
of complaints about Rule 4.

Rule 4(1)(3)

It was noted that Rule 4 does not now provide for contradicting a proof of service. Long ago
a sheriff's return was incontrovertible. That rule has not survived. It might be useful to adopt
express provisions regulating disproof of a proof of service. But the work extends beyond what may
fairly be included in a Style-Substance track.

Rule 5(d)(4)

The question raised here, but better addressed in Rule 7.1 if addressed at all, is whether
failure to file a required disclosure statement justifies a clerk's refusal to accept a pleading.
The failure seems to be more than a matter of "form prescnbed by these rules." It might be nice to
have an answer. But Rule 7.1 was adopted in tandem with parallel changes in at least the Appellate
and Criminal Rules (memory fails as to the Bankruptcy Rules). If this question is to be taken up, it
should be taken up by all of the advisory committees.

Rule 6(a)(3)

Professor Rowe raised several questions not answered by the present rule. Is the clerk's
office "inaccessible" if the clerk gets there and opens for business? (Surely it happens that the office
is inaccessible from some places but not others; the answer should be clear enough.) What about
events that interfere with electronic filing? There is no indication that these questions have caused
difficulty in practice, nor reason to believe that they belong on a Style-Substance track.

Rule 6(c)(2)

This rule allows service of an affidavit opposing a motion "at least I day before the hearing."
That seems to include service by placing the affidavit in the mail. Although that is a bad idea, it
would be difficult to find an improving amendment so clear and simple as to fit the Style-Substance
track.



Rule 7(a)

Present practice does not treat a counterclaim as a "pleading." It would be easy to add "a
counterclaim" as paragraph (3) in Rule 7(a). But the corresponding changes in other rules might
prove difficult. Rule 13(a), now and in Style form, says that "a pleading" must state a counterclaim.
That embraces the initial answer, the answer to a crossclaim, positions taken among various pairings
of parties when a third-party defendant becomes involved, a reply to a counterclaim, and so on "A
pleading" describes these events nicely. If a counterclaim becomes a separate pleading, we will need
to rework several parts of Rules 13 and 14, perhaps extensively.

Rule 7.1

See Rule 5(d)(4). If we want to address the question, it would be easy to add a new
paragraph (c):

(c) Failure to File. If a party fails to file a disclosure statement [when] required under (b)(1),
the clerk [mayl I must} refuse to accept submissions by that party.

Committee Note: A disclosure statement is essential to ensure that a judge has access to
information relevant to possible disqualification. The clerk should refuse to accept any submission
by a party who has not filed a disclosure statement [unless exigent circumstances justify filing
subject to prompt submission of a disclosure statement].

For the reasons described with Rule 5(d)(4), this amendment should not be attempted on the
Style-Substance track. It is not plain that we need a rule - the question did not arise when Rule 7.1
was adopted, either in studying many local rules or in the public comment process. And the other
advisory committees must work on the problem.

Rule 8(b)(1)(B)

This is the first appearance of the "global issue" whether "aver" should become "allege," and
so on. Here too, the question is whether we should use the Style-Substance track to adopt a change
that is proposed as a matter of style only.

Rule 8(c)

Amendment of the affirmative defenses list does not seem appropriate for Style-Substance
Even the change from "contributory negligence" might present some difficulties. The safest
approach might be to list contributory negligence (still a defense in a few states), comparative
negligence, and comparative [or "proportional"] responsibility. Comparative responsibility in all
its variations is covered by the catch-all language that opens this subdivisions. Although it seems
a shame to carry forward the antique "contributory negligence" phrase without adding more modem
relatives, it may be better to bypass this question for now.

Rule 8(d)(2)

The question asked whether Rule 8 should say something about "shotgun," "blunderbuss,"
or otherwise prolix pleadings. Courts now do dismiss pleadings that are lengthy and confused



beyond reasonable understanding. It is not clear whether this practice needs express support in Rule
8. Whatever might be done, however, seems more important than permitted by the probable limits
of the Style-Substance track.

Rule 9(g)

The question is whether to strike Rule 9(g) on the theory that we no longer need to require
special statement of an item of special damage. Heim told us that the cases reveal "some wandering
around, but there is no big problem." The questions appear to involve determination of what is
special damage, not how to plead it. This is not a likely candidate for Style-Substance reform.

Rule 10(c): Adopting Statements

It is a fair question whether the rules should require that a complete new pleading be
generated whenever an amendment is made. Similarly, the practice of adopting statements by
reference, at least when one pleading adopts a statement in another pleading, may generate
unnecessary work. Now that word processing is so easy, it might be better to require complete
statement. But these topics seem somewhat beyond the Style-Substance track.

Rule 10(c): Exhibits as Pleading

The Style Rule remains as the present rule: "A copy of a written instrument attached to a
pleading is a part of the pleading for all purposes." It might be better to refer to "an exhibit." A
videotape of a defamatory telecast would be a good example. But this question becomes tangled
with the practice of considenng documents that are referred to in a pleading but not attached to it -
a complaint on a contract may be dismissed on the basis of a contract provision even though the
contract is not attached. It may be better to consider these related topics together for full value. But
if we want a Style-Substance amendment:

(c) Adoption by Reference; Exhibits. * * * An exhibit copy of a wnttt . iIItlitillLiLt

attached to a pleading is a part of the pleading for all purposes.

Committee Note: The former rule referred only to a copy of a written instrument attached to
a pleading. The amendment opens this provision up to include any exhibit. A videotape of an
allegedly defamatory telecast, for example, may properly be considered part of the pleading.

Rule 11(b)

Suggestions were made to establish a parallel between (b)(2), (3), and (4). (3) and (4) require
specific identification of fact arguments likely to have evidentiary support and so on. (2) does not
require specific identification of arguments to establish new law. One approach would be to delete
"specifically so identified" from (3) and (4). Another would be to add it to (2) - either by applying
it to anything not warranted by existing law, or by applying it only to an argument for establishing
new law. Rule 11 is too sensitive to do either of these things as Style-Substance.



Rule 12

Professor Marcus identified many ways to improve Rule 12. It is possible that one might be
found suitable for the Style-Substance track. But the changes often are closely related, if not
interdependent. He believes that Rule 12 should be held apart for future reform. Future reform, for
that matter, does not seem especially urgent.

Rule 13(a)

The question whether to make a counterclaim an independent pleading is noted with Rule
7. There is little need for the change, and in any event it does not seem suitable for the Style-
Substance track.

Rule 13(f)

It may be a good idea to reconsider the relationship between Rule 13(f) and Rule 15. One
question is whether the Rule 13(f) standard for amending a pleading to set up an omitted
counterclaim is - or should be - different from general Rule 15 standards. Another question is
whether all of Rule 15 applies, including provisions for amendment at and after trial and the relation-
back provisions. Because limitations doctrine often makes its own accommodations for
counterclaims, the relationship to Rule 15(c) may prove particularly tricky. These all are fair
questions, but seem outside the Style-Substance track.

Rule 13(i)

Rule 13(1) seems unnecessary to the extent that it simply says that judgment may be entered
on a crossclaim or counterclaim under Rule 54(b) It is troubling if it implies that a Rule 54(b)
judgment may be entered only after separate trial: suppose, for example, a defendant wins summary
judgment on a permissive counterclaim? It also is troubling in the vague implications that arise from
"when the court has jurisdiction to do so." But changing any or all of this would stretch the Style-
Substance track.

Rule 14(a)(1)

Rule 14 allows third-party claims only against a "nonparty." This limit has created all sorts
of unnecessary confusion. Take one simple illustration: The plaintiff sues two defendants. One
defendant impleads a nonparty. Literally, the other defendant cannot implead the third-party
defendant because it is already a party. But they are not coparties, so a crossclaim seems
inappropriate. Nor do they appear to be opposing parties. Courts actually work their way through
these problems, but it would be desirable to amend Rule 14. The snag is that the amendments would
be complex; they seem well outside the Style-Substance limits.

Similarly, it may be desirable to discard or modify the provision that leave must be obtained
to file a third-party complaint later than 10 days after serving the original answer. But identifying
the proper change is not easy or beyond controversy.

Rule 14(a)(2)(C)

There was some discussion of the means by which a third-party defendant is to assert against
the plaintiff any defense that the third-party plaintiff has to the plaintiff's claim. This does not seem
matenal for the Style-Substance track.



Rule 14(a)(3)

Whether the rule should address a plaintiff's counterclaims against a third-party defendant
also seems outside the Style-Substance project.

Rule 14(a)(6)

This is the same as (a)(1): "nonparty" is a problem, but not for the Style-Substance track.

Rule 14(c)(2)

There was a question whether there should be some reference to counterclaims when an
admiralty defendant brings in a third party to defend directly against the plaintiff's claim Nothing
has been said about this possible problem by the MLA. Rule 14(c)(2) concludes by saying that "the
action proceeds as if the plaintiff had sued both the third-party defendant and the third-party
plaintiff." That seems an indirect way of saying that the third-party becomes a party defendant, from
which Rule 13 obligations flow Probably it is better not to approach this on the Style-Substance
track.

Rule 15

A separate Subcommittee is considering many possible Rule 15 revisions, including all of
those suggested during the Style project. There is little reason to include Rule 15 in the Style-
Substance track unless the subcommittee recommends one or two modest changes as the end of
immediate Rule 15 consideration.

Rule 26(a)(1)(D)

Rick Marcus worked diligently, not so long ago, to develop more complex provisions
governing initial disclosures by late-added parties. He gave it up as a bad job. There is no apparent
reason, much less pressing reason, to reopen the question now. Forget this one.

Rule 26(b)(3)

"A previous statement is either * * * or (n) a contemporaneous stenog-aphie, i,,,hanicai,
electical, ot rthe, recording or transcription - or a transetipti, of it - that recites substantially
verbatim the person's oral statement."

Committee Note: What counts for the definition of a statement in Rule 26(b)(3) is that the
statement be substantially verbatim. Any mode of recording or transcription that produces such a
statement suffices.

On the merits of the current rule, there is little reason to resist this change. But there are two
other reasons to go slow.

First, and less painfully, this subject comes close to the topics of computer-based discovery
being pursued by the Discovery Subcommittee. It might be better to await the outcome of their
recommendations.

Second, there are strong arguments that the current Rule 26(b)(3) definition is backward. A
party's statement that does not satisfy this standard is admissible in evidence, and the need for
pretrial discovery is still greater because the possibilities of inaccuracy are greater. A nonparty's



statement that does not satisfy this standard is admissible for impeachment, and again the need for
pretrial discovery is still greater. Why streamline the expression of a bad idea?

Rule 26(Df(4)(B)

The final sentence of the footnote says it This provision was added to the 2000 amendments
to accommodate the E.D.Va. "Rocket Docket." If they are not unhappy, there is little reason to
revisit this recent rule.

Some of us wanted to do this as part of the Style-Only track. It should be done.

Rule 30(c)(1)

"the officer must record the testimony by the each method designated under Rule
30(b)(3)(f."

Committee Note: The officer taking the deposition is the officer designated in the notice.
This officer must direct recording by the method designated in the notice under Rule 30(b)(3)(A),
and also by any additional method designated under Rule 30(b)(3)(B).

This one is difficult to call. The suggested drafting resolves one question put in footnote 9:
one officer supervises all modes of recording. That may not be the right answer: the notice
designates a stenographer; should the stenographer be asked, much less directed, to supervise the
videographer brought by another party? But the idea of two or even more "officers" who might
disagree with each other is unsettling. The suggested drafting says nothing about the other problem:
what happens when the two modes of recording disagree? Nothing in the rules addresses this now,
and real work would need to be done to reach a satisfactory answer. We need to think about whether
to do this as a possible Style-Substantive Track amendment.

Rule 31(b)(3): send it to the party

"send it to the party attorney who arranged for the transcnpt or recording, attaching a copy
of the questions and of the notice. The attorney must store it under conditions that will protect it
against loss, destruction, tampenng, or deterioration."

Committee Note: The provision for sending and stonng the deposition is made parallel with
the provision in Rule 30(f)(1) for a deposition by oral examination.

This one is difficult. The reason for doing it is to achieve a parallel with Rule 30(f)(1). But
that leaves us in the unsatisfactory position of Rule 30(f), and perhaps slightly worse. Rule 31
governs depositions on written questions. The purpose of this procedure is to save expense Audio
or video recording may save expense; if they are used, the footnote 10 questions do not anse. But
what if the deposition is recorded stenographically? Present 31(b) directs the officer to "prepare,
certify, and file or mail the deposition." Does "prepare" mean that the officer must transcnbe the
deposition? Rule 30(c)(1), quoted above, directs the officer to "record the testimony." It does not
say that the officer must transcribe it. Perhaps no officer will agree to "record" without a deal to
transcribe. But it is uncomfortable to draft a rule on that assumption. In any event, the value of Rule
31 as a money-saving device would be undermined if transcription were required in all cases - the
Rule 5(d) change in filing requirements underscores this point. Unless there is evidence of actual
confusion in practice, it might be better to avoid this one.



Rule 31(b)(3): attaching a copy of the questions and notice
"send it to the part , L It.afl.l6 a LUY f ta•e question• ad of the no•et."

Committee Note: The party who noticed the deposition does not need a copy of the questions
or notice.

This is a puzzle. If the deposition is not filed, there is little point in attaching a copy of the
questions or notice when the deposition is sent to the party who noticed the deposition. If we change
the rule to require that the deposition be sent to the attorney who arranged to transcnbe the
deposition, it may make more sense, although the transcript should show the questions and all parties
should have the questions and notice. But if the deposition is filed by court order or incident to use
in the action, the questions and notice should be filed as well It seems better to ignore this possible
amendment.

Rule 34(a)(1)(A)

The possible addition of "video" recordings has been superseded by the decision to change
"phono-records" in the present rule to "recordings." The present Style draft includes video
recordings, audio recordings, and whatever ethereal, biological, chemical, or other recording means
may be developed.

Any question about addressing "computerized information" falls into the Discovery
Subcommittee's ongoing project.

Rule 36(a)(7)

"The-requesting A party may move to determine the sufficiency of an answer or objection."

or: "The requesting or responding party may move to determine the sufficiency of an answer
or objection."

Committee Note: The Committee Note to the 1970 Rule 36 amendments offered excellent
reasons why a responding party should be able to move to determine the sufficiency of an answer
or objection. There is no reason to inflict the nsk of an unintended admission. Rule 36(a)(7) is
amended to permit any party to move for the determination.

This seems a very good idea, 33 years overdue and counting. Whether it is so clearly nght
as to be included in the Style-Substantive track, however, is not so easy to decide. We should
undertake this change only if the Discovery Subcommittee is prepared to defend it as beyond
reasonable controversy.

Rule 36(b)

"Slbjet to Rule 1,d)- ad (u), tIhe court may permit withdrawal or amendment of an
admission that has not been incoMorated in a pretrial order if it would promote the presentation of
the merits of the action and if * * *."

Committee Note: An admission that has been incorporated in a pretrial order can be
withdrawn or amended only under Rule 16(d) or (e). The standard of Rule 36(b) applies to [all?]
other admissions.



This seems worth doing This is no more than a clearer explanation of the present rule's
"Subject to the provision of Rule 16 governing amendment of the pre-trnal order." Relying on the
Committee Note to accomplish the explicit cross-reference seems better than adding to the rule text
a parallel statement that an admission incorporated in a pretrial order may be amended only under
Rule 16(d) or (e).



CE,



1 LONIDAS RALPH MECHAM ADMINISTRATIVE OFFICE OF THE
Director

UNITED STATES COURTS JOHN K RABIEJ
Chief

CLARENCE A LEE, JR
Associate Ditector WASHINGTON, D C 20544 Rules Committee Support Office

March 29, 2004

MEMORANDUM TO ADVISORY COMMITTEE ON CIVIL RULES

SUBJECT: Global Issues and Recent Suggestions from Loren Kieve, American Bar

Association Litigation Section

Judge Rosenthal requested the Standing Style Subcommittee to identify "global" issues in

Rules I through 63 that appear to be easy and noncontroversial, which could be addressed at the

committee's April meeting.

The Style Subcommittee recommends the resolution of 18 global issues The attached

summary chart lists each global issue, includes its location, and briefly describes the

recommended resolution. A copy of restyled Rules 1 through 63 follows, showing the resolution

of the global issues in highlighted text. In addition, the Style Subcommittee has reviewed the

recent suggestions and comments on Rules 38 through 63 submitted by Loren Kieve, the

representative of the American Bar Association Litigation Section. The subcommittee has

proposed revisions to Rules 38-63 in light of them, which are bracketed and highlighted in bold

lettering.

John K. Rabiej

Attachments

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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STYLE 488

Proposed Amendments to the Federal Rules of Civil Procedure

Restyled Rules 1 through 15

May 23, 2003

[March 23, 2004 version - including the Style Subcommittee's proposed "global issue"
resolutions in boldface and underlined, with strikeout text to indicate proposed

changes to the May 23, 2003 style draft]





PROPOSED AMENDMENTS TO THE
FEDERAL RULES OF CIVIL PROCEDURE

Current wording Potential Stylistic Revision

1. SCOPE OF RULES - ONE FORM OF ACTION TITLE I. SCOPE OF RULES; FORM OF
ACTION

Rule 1. Scope and Purpose of Rules Rule 1. Scope and Purpose

These rules govern the procedure in the United States These rules govern the procedure in all civil actions and
distnct courts in all suits of a civil nature whether cognizable proceedings in the United States district courts, except as stated
as cases at law or in equity or in admiralty, with the in Rule 81 They should be construed and administered to
exceptions stated in Rule 81 They shall be construed and secure the just, speedy, and inexpensive determination of every
administered to secure the just, speedy, and inexpensive action and proceeding
determination of every action

COMMITTEE NOTE

The language of Rule 1 has been amended as part of the general restyling of the Civil
Rules to make them more easily understood and to make style and terminology consistent
throughout the rules. These changes are intended to be stylistic only.

The merger of law, equity, and admiralty practice is complete. There is no need to carry
forward the phrases that initially accomplished the merger.

[The former reference to "suits of a civil nature" is changed to the more modem "actions
and proceedings." This change does not affect the question whether the Civil Rules apply to
summary proceedings created by statute See SEC v McCarthy, 322 F 3d 650 (9th Cir. 2003),
see also New Hampshire Fire Ins Co. v Scanlon, 362 U.S 404 (1960).]

Restyled Rules I through 15 -with global issue proposals March 23, 2004



2 FEDERAL RULES OF CIVIL PROCEDURE

Rule 2. One Form of Action Rule 2. One Form of Action

There shall be one form of action to be known as "civil There is one form of action - the "civil action
action"

COMMITTEE NOTE

The language of Rule 2 has been amended as part of the general restyling of the Civil
Rules to make them more easily understood and to make style and terminology consistent
throughout the rules. These changes are intended to be stylistic only.

May 23, 2003 Restyled Rules I through 15



FEDERAL RULES OF CIVIL PROCEDURE 3

II. COMMENCEMENT OF ACTION; TITLE II. COMMENCING AN ACTION;
SERVICE OF PROCESS, PLEADINGS, SERVICE OF PROCESS,

MOTIONS, AND ORDERS PLEADINGS, MOTIONS, AND

ORDERS
Rule 3. Commencement of Action Rule 3. Commencing an Action

A civil action is commenced by filing a complaint with A civil action is commenced by filing a complaint with the
the court court

COMMITTEE NOTE

The caption of Rule 3 has been amended as part of the general restyling of the Civil
Rules to make them more easily understood and to make style and terminology consistent
throughout the rules. These changes are intended to be stylistic only.

Restyled Rules I through 15 - with global issue proposals March 23, 2004



4 FEDERAL RULES OF CIVIL PROCEDURE

Rule 4. Summons Rule 4. Summons

(a) Form. The summons shall be signed by the clerk, (a) Contents; Amendments.
bear the seal of the court, identify the court and the parties,
be directed to the defendant, and state the name and address (1) Contents. The summons must

of the plaintiffs attorney or, if unrepresented, of the plaintiff (A) name the court and the parties,
It shall also state the time within which the defendant must
appear and defend, and notify the defendant that failure to do (B) be directed to the defendant,
so will result in ajudgment by default against the defendant (C) state the name and address of the plaintiffs
for the relief demanded in the complaint The court may attorney or - if unrepresented - of the
allow a summons to be amended plaintiff,

(D) state the time within which the defendant must
appear and defend,

(E) notify the defendant that a failure to appear and
defend will result in a defaultjudgment against
the defendant for the relief demanded in the
complaint,

(F) be signed by the clerk, and

(G) bear the court's seal

(2) Amendments. The court may allow a summons to
be amended

(b) Issuance. Upon or after filing the complaint, the (b) Issuance. Upon or after filing the complaint, the plaintiff
plaintiff may present a summons to the clerk for signature may present a summons to the clerk for signature and
andseal If the summons is in proper form, the clerk shall seal If the summons is properly completed, the clerk
sign, seal, and issue it to the plaintiff for service on the must sign, seal, and issue it to the plaintiff for service on
defendant A summons, or a copy of the summons if the defendant A summons -or a copy of a summons
addressed to multiple defendants, shall be issued for each that is addressed to multiple defendants - must be issued
defendant to be served for each defendant to be served

(c) Service with Complaint; by Whom Made (c) Service

(1) A summons shall be served together with a (1) In General A summons must be served with a copy
copy of the complaint The plaintiff is responsible for of thecomplaint The plaintiff is responsible for
service of a summons and complaint within the time having the summons and complaint served within
allowed under subdivision (in) and shall furmish the the time allowed by Rule 4(m) and must furnish the
person effecting service with the necessary copies of the necessary copies to the person who makes service
summons and complaint (2) By Whom. Any person who is at least 18 years old

(2) Service may be effected by any person who is and not a party may serve a summons and complaint
not a party and who is at least 18 years of age At the (3) By a Marshal or Someone Specially Appointed
request of the plaintiff, however, the court may direct At the plaintiffs request, the court may direct that
that service be effected by a United States marshal,
deputy United States marshal, or other person or officer service be made by a United States marshal or

specially appointed by the court for that purpose Such deputy marshal or by a person specially appointed

an appointment must be made when the plaintiff is by the court The court must so direct if the plaintiff
authorized to proceed i forma paupers pursuant to is authorized to proceed in forma pauperis under28 USC 1915 oris authorized to proceed asua 28 U S C § 1915 or as a seaman under 28 U S C

seaman under 28 U S C § 1916 § 1916

May 23, 2003 Restyled Rules I through 15



FEDERAL RULES OF CIVIL PROCEDURE 5

(d) Waiver of Service; Duty to Save Costs of (d) Waiving Service.
Service; Request to Waive. (1) Requesting a Waiver. An individual, corporation, or

(1) A defendant who waives service of a association that is subject to service under Rule 4(e),
summons does not thereby waive any objection to the (f), or (h) has a duty to avoid unnecessary costs of
venue or to thejurisdiction of the court over the person serving the summons To avoid costs, the plaintiff
of the defendant may notify such a defendant that an action has been

(2) An individual, corporation, or association that commenced and request that the defendant waive

is subject to service under subdivision (e), (f), or (h) and service of a summons The notice and request must

that receives notice of an action in the manner provided (A) be in writing and be addressed
in this paragraph has a duty to avoid unnecessary costs (I) to the individual defendant, or
of serving the summons To avoid costs, the plaintiff
may notify such a defendant of the commencement of (i) for a defendant subject to service under
the action and request that the defendant waive service Rule 4(h), to an officer, a managing or
of a summons The notice and request general agent, or any other agent

(A) shall be in writing and shall be authorized by appointment or by law

addressed directly to the defendant, if an to receive service of process,

individual, or else to an officer or managing (B) name the court where the complaint has been
or general agent (or other agent authorized filed and be accompanied by a copy of the
by appointment or law to receive service of complaint, two copies of a waiver form, and
process) of a defendant subject to service under a prepaid means for returning the form,
subdivision (h), (C) inform the defendant, using text prescribed in

(B) shall be dispatched through first-class an official form promulgated under Rule 84, of
mail or other reliable means, the consequences of waiving and not waiving

(C) shall be accompanied by a copy of the service,

complaint and shall identify the court in which it (1D) state the date when the request is sent,
has been filed, (E) give the defendant a reasonable time of at least

(D) shall inform the defendant, by means of 30 days after the request was sent -or at least
a text prescribed in an official form promulgated 60 days if the defendant is addressed outside
pursuant to Rule 84, of the consequences of any judicial district of the United States! -to
compliance and of a failure to comply with the return the waiver, and
request, (F) be sent by first-class mail or other reliable

(E) shall set forth the date on which the means
request is sent, (2) Failure To Waive. If a defendant located within

(F) shall allow the defendant a reasonable the United States fails, without good cause, to
time to return the waiver, which shall be at least 30 sign and return a waiver requested by a plaintiff
days from the date on which the request is sent, or located within the United States, the court must
60 days from that date if the defendant is addressed impose on the defendant the costs later incurred in
outside anyjudicial district of the United States, making service, together with the costs, including
and a reasonable attorney's fee, of any motion required

(G) shall provide the defendant with an to collect these serwce costs

extra copy of the notice and request, as well as a
prepaid means of compliance in writing

If a defendant located within the United States fails to
comply with a request for waiver made by a plaintiff
located within the United States, the court shall impose
the costs subsequently incurred in effecting service on
the defendant unless eood cause for the failure be
shown.

I The Style Subcommittee would prefer to say "or at least 60 days if sent to the defendant outside anyjudicial district of the United
States "
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6 FEDERAL RULES OF CIVIL PROCEDURE

(3) A defendant that, before being served with (3) Time To Answer After a Waiver. A defendant that,
process, timely returns a waiver so requested is not before being served with process, timely returns a
required to serve an answer to the complaint until 60 waiver need not serve an answer to the complaint
days after the date on which the request for waiver until 60 days after the date when the request was sent
of service was sent, or 90 days after that date if the -or until 90 days after it was sent if the defendant
defendant was addressed outside any judicial district was addressed outside any judicial district of the
of the United States United States 1'

(4) When the plaintiff files a waiver of service (4) Results of Filing a Waiver. When the plaintiff
with the court, the action shall proceed, except as files a waiver, proof of service is not required and,
provided in paragraph (3), as if a summons and except as provided in Rule 4(d)(3), these rules apply
complaint had been served at the time of filing the as if a summons and complaint had been served at
waiver, and no proof of service shall be required the time of filing the waiver

(5) The costs to be imposed on a defendant under (5) Jurisdiction and Venue Not Waived. Waiving
paragraph (2) for failure to comply with a request to service of a summons does not waive any objection
waive service of a summons shall include the costs to personal jurisdiction or to venue
subsequently incurred in effecting service under
subdivision (e), (f, or (h), together with the costs,
including a reasonable attorney's fee, of any motion
required to collect the costs of service

(e) Service Upon Individuals Within a Judicial (e) Serving an Individual Within a Judicial District of the
District of the United States. Unless otherwise provided by United States. Unless federal law provides otherwise,
federal law, service upon an individual from whom a waiver an individual - other than a minor, an incompetent
has not been obtained and filed, other than an infant or an person, or a person whose waiver of service has been filed
incompetent person, may be effected in any judicial district of - may be served in ajudicial district of the United States
the United States by

(1) pursuant to the law of the state in which the (1) following state law for serving a summons in an
district court is located, or in which service is effected, action brought in courts of general jurisdiction of
for the service of a summons upon the defendant in an the state where the district court is located or
action brought in the courts of general junsdiction of the where service is made, or
State, or (2) doing any of the following

(2) by delivering a copy of the summons and of (A) delvenng a copy of the summons and of the
the complaint to the individual personally or by leaving complaint to the individual personally,
copies thereof at the individual's dwelling house or
usual place of abode with some person of suitable age (B) leaving a copy of each at the individual's
and discretion then residing therein or by delivenng a dwelling or usual place of abode with someone
copy of the summons and of the complaint to an agent of suitable age and discretion who resides there,
authorized by appointment or by law to receive service or

(C) delivering a copy of each to an agent authorized
by appointment or by law to receive service of
process

2 The Style Subcommittee would prefer to sayi"until 90 days after it was sent to the defendant outside any judicial district of the
United States
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FEDERAL RULES OF CIVIL PROCEDURE 7

(f) Service Upon Individuals in a Foreign Country. (f) Serving an Individual in a Foreign Country. Unless
Unless otherwise provided by federal law, service upon an tederal law provides otherwise, an individual - other
individual from whom a waiver has not been obtained and than a minor, an incompetent person, or a person whose
filed, other than an infant or an incompetent person, may be waiver of service has been filed -may be served at a
effected in a place not within any judicial district of the place not within anyjudicial district of the United States
United States (I) by any internationally agreed means of service that is

(1) by any internationally agreed means reasonably calculated to give notice, such as those
reasonably calculated to give notice, such as those authorized by the Hague Convention on the Service
means authorized by the Hague Convention on the Abroad of Judicial and Extrajudicial Documents,
Service Abroad of Judicial and Extrajudicial (2) if there is no internationally agreed means of service
Documents, or or if an international agreement allows other means

(2) if there is no internationally agreed means of of service, by a method that is reasonably calculated
service or the applicable international agreement allows to give notice
other means of service, provided that service is (A) as prescribed by the foreign country's law for
reasonably calculated to give notce service in that country in an action in its courts

(A) in the manner prescribed by the law of of general jurisdiction,
the foreign country for service in that country in an (B) as the foreign authority directs in response to a
action in any of its courts of general jurisdiction, or letter rogatory or letter of request, or

(B) as directed by the foreign authority in (C) unless prohibited by the foreign country's law,
response to a letter rogatory or letter of request, or by

(C) unless prohibited by the law of the (i) delivering a copy of the summons and
foreign country, by of the complaint to the individual

(i) delivery to the individual personally, or
personally of a copy of the summons and the (ii) using any form of mail requiring a signed
complaint, or receipt, addressed and sent by the clerk to

(ii) any form of mail requiring a signed the individual, or
receipt, to be addressed and dispatched by the (3) by other means not prohibited by international
clerk of the court to the party to be served, or agreement, as the court directs

(3) by other means not prohibited by international
agreement as may be directed by the court

(g) Service Upon Infants and Incompetent Persons. (g) Serving a Minor or an Incompetent Person. A minor
Service upon an infant or an incompetent person in ajudicial or an incompetent person in a judicial district of the
district of the United States shall be effected in the manner United States must be served by following state law for
prescribed by the law of the state in which the service is made service of summons or like process on such a defendant
for the service of summons or other like process upon any in an action brought in the courts of general jurisdiction
such defendant in an action brought in the courts of general of the state where service is made A minor or an
jurisdiction of that state Service upon an infant or an incompetent person in a place not within any judicial
incompetent person in a place not within any judicial district of the United States must be served in the manner
district of the United States shall be effected in the manner prescribed by Rule 4(f)(2)(A), (f)(2)(B), or (0(3)
prescribed by paragraph (2)(A) or (2)(B) of subdivision (f)
or by such means as the court may direct
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8 FEDERAL RULES OF CIVIL PROCEDURE

(h) Service Upon Corporations and Associations. (h) Serving a Corporation, Partnership, or Association.
Unless otherwise provided by federal law, service upon a Unless federal law provides otherwise or the defendant's
domestic or foreign corporation or upon a partnership or waiver of service has been filed, a domestic or foreign
other unincorporated association that is subject to suit under corporation, or a partnership or other unincorporated
a common name, and from which a waiver of service has not association that is subject to suit under a common name,
been obtained and filed, shall be effected must be served

(I) in ajudicial district of the United States in the (1) in ajudicial distnct of the United States
manner prescribed for individuals by subdivision (e)(1), (A) in the manner prescribed by Rule 4(e)(1) for
or by delivering a copy of the summons and of the serving an idivdual, or
complaint to an officer, a managing or general agent, or
to any other agent authorized by appointment or by law (B) by delivering a copy of the summons and of
to receive service of process and, if the agent is one the complaint to an officer, a managing or
authorized by statute to receive service and the statute general agent, or any other agent authorized
so requires, by also mailing a copy to the defendant, or by appointment or by law to receive service

(2) in a place not within anyjudicial dstrict of of process and-if the agent is one authonzed

the United States in any manner prescnbed for by statute and the statute so requres - by also

individuals by subdivision (0 except personal delivery mailing a copy of each to the defendant, or

as provided in paragraph (2)(C)(i) thereof (2) at a place not within anyjudicial district of the
United States, in any manner prescribed by Rule 4(f)
for serving an individual, except personal delivery
under Rule 4(f)(2)(C)(t)
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FEDERAL RULES OF CIVIL PROCEDURE 9

(i) Serving the United States, Its Agencies, (i) Serving the United States and Its Agencies,
Corporations, Officers, or Employees. Corporations, Officers, or Employees.

(1) Service upon the United States shall be (1) United States. To serve the United States, a party
effected must

(A) by delivering a copy of the summons (A) (i) deliver a copy of the summons and of the
and of the complaint to the United States attorney complaint to the United States attorney for
for the district in which the action is brought or the district where the action is brought -
to an assistant United States attorney or clerical or to an assistant United States attorney or
employee designated by the United States attorney clerical employee whom the United States
in a writing filed with the clerk of the court or attorney designates in a writing filed with
by sending a copy of the summons and of the the court clerk -or
complaint by registered or certified mail addressed (d) send a copy of the summons and of the
to the civil process clerk at the office of the United compsnd ntcoy of the summonsfand of th
States attorney and complaint by registered or certified mail to

the civil-process clerk at the United States
(B) by also sending a copy of the summons attorney's office,

and of the complaint by registered or certified mailto te Atorey Gnerl o th Umtd Sate at(B) send a copy of each by registered or certified
to the Attorney General of the United States at mi oteAtre eea fteUie
Washington, District of Columbia, and mail to the Attorney General of the United

States at Washington, D C , and
(C) in any action attacking the validity of (C) if the action challenges an order of a nonparty

an order of an officer or agency of the United
States not made a party, by also sending a copy of agency or officer of the United States, send a

the summons and of the complaint by registered or copy of each by registered or certified mai to

certified mail to the officer or agency the agency or officer

(2) (A) Service on an agency or corporation (2) Agency; Corporation; Officer or Employee Sued

of the United States, or an officer or employee of in an Official Capacity. To serve an agency or

the United States sued only in an official capacity, corporation of the United States, or an officer or
is effected by serving the United States se the employee of the United States sued only in an

manner prescribed by Rule 4(1)(1) and by also official capacity, a party must serve the United States

sending a copy of the summons and complaint by and also send a copy of the summons and of the

registered or certified mail to the officer, employee, complaint by registered or certified mail to the
agency, or corporation agency, corporation, officer, or employee

(B) Service on an officer or employee of (3) Officer or Employee Sued Individually. To serve

the United States sued in an individual capacity for an officer or employee of the United States sued in

acts or omissions occurring in connection with the an individual capacity for acts or omissions
performance of duties on behal fof the United occurring in connection with duties performed onStates o whether or not the officer or employee is behalf of the United States (whether or not the

sued also in an official capacity - is effected by officer or employee is also sued in an officil

serving the United States in the manner prescribed capacity), a party must serve the United States and

by Rule 4(1)(1) and by serving the officer or also serve the officer or employee under Rule 4(e),
employee in the manner prescribed by Rule 4(e), (f), or (g)

(f), or (g) (4) Extending Time. The court must allow a party a

(3) The court shall allow a reasonable time to reasonable time to cure its failure to

serve process under Rule 4(i) for the purpose of curing (A) serve a person required to be served under Rule
the failure to serve 4(t)(2), if the party has served either the United

(A) all persons required to be served in an States attorney or the Attorney General of the

action governed by Rule 4(I)(2)(A), if the plaintiff United States, or

has served either the United States attorney or the (B) serve the United States under Rule 4(1)(3), if the
Attorney General of the United States, or party has served an officer or employee of the

(B) the United States in an action governed United States sued in an individual capacity

by Rule 4(i)(2)(B), if the plaintiff has served an
officer or employee of the United States sued in
an individual capacity
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10 FEDERAL RULES OF CIVIL PROCEDURE

(J) Service Upon Foreign, State, or Local j) Serving a Foreign, State, or Local Government.
Governments. (1) Foreign State. A foreign state or its political

(1) Service upon a foreign state or a political subdivision, agency, or instrumentality must be
subdivision, agency, or instrumentality thereof shall be served in accordance with 28 U S C § 1608
effected pursuant to 28 U S C § 1608 (2) State or Local Government. A state, a municipal

(2) Service upon a state, municipal corporation, corporation, or any other state-created governmental
or other governmental organization subject to suit shall organization that is subject to suit must be served by
be effected by delivering a copy of the summons and of
the complaint to its chief executive officer or by serving (A) deivermg a copy of the summons and of
the summons and complaint in the manner prescribed by the complaint to its chef executve officer, or
the law of that state for the service of summons or other (B) serving a copy of each in the manner prescribed
like process upon any such defendant by that state's law for serving a summons or like

process on such a defendant

(k) Territorial Limits of Effective Service. (k) Territorial Limits of Effective Service.

(1) Service of a summons or filing a waiver of (1) In General. Serving a summons or filing a waiver
service is effective to establish jurisdiction over the of service establishes personal jurisdiction over a
person of a defendant defendant

(A) who could be subjected to the (A) who is subject to the jurisdiction of a court of
jurisdiction of a court of general jurisdiction in the general jurisdiction in the state where the
state in which the district court is located, or district court is located,

(B) who is a party joined under Rule 14 or (B) who is a party joined under Rule 14 or Rule 19
Rule 19 and is served at a place within a judicial and is served at a place within ajudicial district
district of the United States and not more than 100 of the United States and not more than 100
miles from the place from which the summons miles from the place where the summons was
issues, or issued,

(C) who is subject to the federal (C) who is subject to federal interpleader
interpleader jurisdiction under 28 U S C § 1335, jurisdiction under 28 U S C § 1335, or
or (D) when authorized by a U intedStates federal

(D) when authorized by a statute of the statute
United States (2) Federal Claim Outside State-Court Personal
(2) If the exercise ofjurisdiction is consistent Jurisdiction. With respect to a claim that arises

with the Constitution and laws of the United States, under federal law, serving a summons or filing a
serving a summons or filing a waiver of service is also waiver of service establishes personal jurisdiction
effective, with respect to claims arising under federal over a defendant if
law to establish personal jurisdiction over the person (A) the defendant is not subject tojursdiction in
of any defendant who is not subject to thejurisdiction any state's courts of general jurisdiction, and
of the courts of general jurisdiction of any state

(B) exercising jurisdiction is consistent with federal
law the U.0 e Statdues C 1,,.,ufo Ithrough 1
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FEDERAL RULES OF CIVIL PROCEDURE I I

(I) Proof of Service. If service is not waived, the (I) Proving Service.
person effecting service shall make proof thereof to the court
If service is made by a person other than a United States (1) Affidavit Required. Unless service is waied, proof

marshal or deputy United States marshal, the person shall of service must be made to the court Except for

make affidavit thereof Proof of service in a place not within service by a Unted States marshal or deputy

any judicial district of the United States shall, if effected marshal, proof must be by the server's affidavit

under paragraph (1)of subdivision (f), be made pursuant to (2) Service Outside the United States. Service not
the applicable treaty or convention, and shall, if effected within anyjudicial district of the United States
under paragraph (2) or (3) thereof, include a receipt signed by must be proved as follows
the addressee or other evidence of delivery to the addressee
satisfactory to the court Failure to make proof of service (A) lifmadeunder Rule4(f)(),asprovded the

does not affect the validity of the service The court may apphcable treaty or convention, or

allow proof of service to be amended (B) if made under Rule 4(f)(2) or (f)(3), by a receipt
signed by the addressee, or by other evidence
satisfying the court that the summons and
complaint were delivered to the addressee

(3) Validity of Service. Failure to prove service does
not affect the validity of service The court may
allow proof of service to be amended

(in) Time Limit for Service. If service of the (in) Time Limit for Service. If a defendant is not served
summons and complaint is not made upon a defendant within within 120 days after the complaint is filed, the court -
120 days after the filing of the complaint, the court, upon on motion or on its own after notice to the plaintiff-
motion or on its own initiative after notice to the plaintiff, must dismiss the action without prejudice against
shall dismiss the action without prejudice as to that defendant that defendant or direct that service be made within a
or direct that service be effected within a specified time, specified time But if the plaintiff shows good cause
provided that if the plaintiff shows good cause for the failure, for the failure, the court must extend the time for service
the court shall extend the time for service for an appropriate for an appropriate period This subdivision does not
period This subdivision does not apply to service in a apply to service in a foreign country under Rule 4(f) or
foreign country pursuant to subdivision (0 or (j)(1) 4 0)(1)

(n) Seizure of Property; Service of Summons Not (n) Asserting Jurisdiction over Property or Assets.
Feasible. (1) FederalLaw. The court may assert jurisdiction

(1) If a statute of the United States so provides, over property if authorized by a United-State
the court may assertjurisdiction over property Notice federal statute Notice to claimants of the property
to claimants of the property shall then be sent in the must be given in the manner specified by the statute
manner provided by the statute or by service of a or by serving a summons under this rule
summons under this rule (2) State Law. Upon a showing that personal

(2) Upon a showing that personal jurisdiction jurisdiction over a defendant cannot, in the district
over a defendant cannot, in the district where the action where the action is brought, be obtained with
is brought, be obtained with reasonable efforts by reasonable efforts by serving a summons under
service of summons in any manner authorized by this this rule, the court may assert jurisdiction over
rule, the court may assert jurisdiction over any of the the defendant's assets found within the district
defendant's assets found within the district by seizing Jurisdiction is acquired by seizing the assets under
the assets under the circumstances and in the manner the circumstances and in the manner provided by
provided by the law of the state in which the district state s *,, .,. tLit i ct, the law of the state where
court is located the district court is located.
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COMMITTEE NOTE

The language of Rule 4 has been amended as part of the general restyling of the Civil
Rules to make them more easily understood and to make style and terminology consistent
throughout the rules. These changes are intended to be stylistic only

Rule 4(d)(1)(B) corrects an inadvertent error in former Rule 4(d)(2)(G). The defendant
needs two copies of the waiver form, not an extra copy of the notice and request.

Rule 4(g) changes "infant" to "minor." "Infant" in the present rule means "minor."
Modem word usage suggests that "minor" will better maintain the intended meaning. The same
change from "infant" to "minor" is made throughout the rules. In addition, subdivision (0(3) is
added to the description of methods of service that the court may order, the addition ensures the
evident intent that the court not order service by means prohibited by international agreement.

Rule 4(1)(4) corrects a misleading reference to "the plaintiff' in former Rule 4(i)(3). A
party other than a plaintiff may need a reasonable time to effect service Rule 4(1)(4) properly
covers any party

Former Rule 40)(2) refers to service upon an "other governmental organization subject
to suit." This is changed to "any other state-created governmental organization that is subject
to suit." The change entrenches the meaning indicated by the caption ("Serving a Foreign, State,
or Local Government"), and the invocation of state law. It excludes any risk that this rule might
be read to govern service on a federal agency, or other entities not created by state law
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Rule 4.1. Service of Other Process Rule 4.1. Serving Other Process

(a) Generally. Process other than a summons as (a) In General. Process-- other than a summons under
provided in Rule 4 or subpoena as provided in Rule 45 shall Rule 4 or a subpoena under Rule 45 -must be served by
be served by a United States marshal, a deputy United States a United States marshal or deputy marshal or by a person
marshal, or a person specially appointed for that purpose, specially appointed for that purpose It may be served
who shall make proof of service as provided in Rule 4(1) anywhere within the territorial limits of the state where
The process may be served anywhere within the territorial the district court is located and, if authorized by a
limits of the state in which the district court is located, and, United States federal statute, beyond those limits Proof
when atithorized by a statute of the United States, beyond of service must be made under Rule 4(1)
the territorial limits of that state

(b) Entorcement of Orders: Commitment for Civil (b) Enforcing Orders: Committing for Civil Contempt.
Contempt. An order of civil commitment of a person held to An order committing a person for civil contempt of a
be in contempt of a decree or injunction issued to enforce the decree or injunction issued to enforce United-States
laws of the United States may be served and enforced in any federal law may be served and enforced in any district
district Other orders in civil contempt proceedings shall be Any other order in a civil-contempt proceeding may be
served in the state in which the court issuing the order to be served only in the state where the issuing court is located
enforced is located or elsewhere within the United States if or elsewhere in the United States at a location within 100
not more than 100 miles from the place at which the order to miles from the place where the order was issued
be enforced was issued

COMMITTEE NOTE

The language of Rule 4.1 has been amended as part of the general restyling of the Civil
Rules to make them more easily understood and to make style and terminology consistent
throughout the rules These changes are intended to be stylistic only

Restyled Rules I through 15 - with global issue proposals March 23, 2004



14 FEDERAL RULES OF CIVIL PROCEDURE

Rule 5. Serving and Filing Pleadings Rule 5. Serving and Filing Pleadings
and Other Papers and Other Papers

(a) Service: When Required. Except as otherwise (a) Service: When Required.
provided in these rules, every order required by its terms to
be served, every pleading subsequent to the original (1) In General. Except as these rules provide otherwise,

complaint unless the court otherwise orders because of each of the following papers must be served on every

numerous defendants, every paper relating to discovery party

required to be served upon a party unless the court otherwise (A) an order stating that service is required,
orders, every written motion other than one which may be
heard ex parte, and every written notice, appearance, demand, (B) a pleading filed after the original complaint,
offer ofjudgment, designation of record on appeal, and unless the court orders otherwise under Rule

similar paper shall be served upon each of the parties No 5(c) because there are numerous defendants,
service need be made on parties in default for failure to (C) a discovery paper required to be served on a
appear except that pleadings asserting new or additional party, unless the court orders otherwise,
claims for relief against them shall be served upon them in
the manner provided for service of summons in Rule 4 (D) a written motion, except one that may be heard

ex parte, and
In an action begun by seizure of property, in which

no person need be or is named as defendant, any service (E) a written notice, appearance, demand, or offer
required to be made prior to the filing of an answer, claim, ofjudgment, or any similar paper

or appearance shall be made upon the person having custody (2) If a Party Fails to Appear. No service is required
or possession of the property at the time of its seizure on a party who is in default for failing to appear

But a pleading that asserts a new claim for relief
against such a party must be served on that party
under Rule 4

(3) Seizing Property. If an action is begun by seizing
property and no person is or need be named as a
defendant, service - if required before the filing of
an answer, claim, or appearance - must be made on
the person who had custody or possession of the

property at the time of seizure
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(b) Making Service. (b) Service: How Made.

(1) Service tinder Rules 5(a) and 77(d) on a party (1) Serving an Attorney. If a party is represented by an
represented by an attorney is made on the attorney attorney, service under this rule must be made on
unless the court orders service on the party the attorney unless the court orders service on

(2) Service under Rule 5(a) is made by the party

(A) Deliverig a copy to the person served (2) Service in General. A paper is served under this
(A) Deliverig aAcopyatothe person srvedprulenbbyrueb

(i) handing it to the person, (A) handing it to the person,

(ii) leaving it at the person's office (B) leaving it

with a clerk or other person in charge, or if no (i) at the person's office with a clerk or other
one is in charge leaving it in a conspicuous person in charge or, if no one is in charge,
place in the office, or in a conspicuous place in the office, or

(iii) if the person has no office or the (ii) if the person has no office or the office is
office is closed, leaving it at the person's closed, at the person's dwelling or usual
dwelling house or usual place of abode with place of abode with someone of suitable
someone of suitable age and discretion age and discretion who resides there,
residing there (C) mailing it to the person's last known address -
(B) Mailing a copy to the last known in which event service is complete upon

address of the person served Service by mail is mailing,
complete on mailing (D) leaving it with the court clerk if the person's

(C) If the person served has no known address is unknown,
address, leaving a copy with the clerk of the court (E) sending it by electronic means if the person

(D) Delivering a copy by any other means, consented in writing- in which event service
including electronic means, consented to in writing is complete upon transmission, but is not
by the person served Service by electronic means effective if the serving party learns that it did
is complete on transmission, service by other not reach the person to be served, or
consented means is complete when the person (F) delivering it by any other means that the person
making service delivers the copy to the agency consented t in w ting mein whicheven
designated to make delivery If authorized by consented to i wring - which event

local rule, a party may make service under this service is complete when the person making

subparagraph (D) through the court's transmission service delivers it to the agency designated to

facilities make dehvery

(3) Service by electronic means under Rule (3) Using Court Facilties. If a local rule so authorizes,
5(b)(2)(D) is not effective if the party making service a party may use the court's transmission facilities to

learns that the attempted service did not reach the make service under Rule 5(b)(2)(E)

person to be served
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(c) Same: Numerous Defendants. In any action in (c) Serving Numerous Defendants.
which there are unusually large numbers of defendants, the (1) In General If an action involves an unusually large
court, upon motion or of its own initiative, may order that number of defendants the court may, on motion or
service of the pleadings of the defendants and replies thereto on its own, order that
need not be made as between the defendants and that any
cross-claim, counterclaim, or matter constituting an (A) defendants' pleadings and replies to them need
avoidance or affirmative defense contained therein shall be not be served on other defendants,
deemed to be denied or avoided by all other parties and that
the filing of any such pleading and service thereof upon the (B) any crosselaim, counterclaim, avoidance, or

plaintiff constitutes due notice of it to the parties A copy of affirmative defense in those pleadings and

every such order shall be served upon the parties in such replies to them will be treated as denied or

manner and form as the court directs avoided by all other parties, and

(C) the filing of any such pleading and service on
the plaintiff or plaintiffs constitutes due notice
of the pleading to all parties

(2) Notifying Parties. A copy of every such order must
be served on the parties as the court directs

(d) Filing; Certificate of Service. All papers after the (d) Filing.
complaint required to be served upon a party, together with (1) Required Filings; Certificate ofService. A party
a certificate of service, must be filed with the court within must, witingsonaertimecate service, File
a reasonable time after service, but disclosures under
Rule 26(a)(I ) or (2) and the following discovery requests any paper after the complaint that is required to be

served, and must include a certificate of serviceand responses must not be filed until they are used in But disclosures under Rule 26(a)(1)or (2) and the
the proceeding or the court orders filing (i) depositions, following discovery requests and responses must
(ip) interrogatories, (ill) requests for documents or to not be filed unti they are used i the proceeding or
permit entrV upon land, and (iv) requests for admission the court orders filing depositions, interrogatories,

(e) Filing With the Court Defined. The filing of requests for documents or to permit entry onto
papers with the court as required by these rules shall be made land, and requests for admission
by filing them with the clerk of court, except that the judge
may permit the papers to be filed with the judge, in which (2) HowMader i General A paper is filed by

event the judge shall note thereon the filing date and delivering it

forthwith transmit them to the office of the clerk A court (A) to the court1' clerk, or
may by local rule permit papers to be filed, signed, or verified
by electronic means that are consistent with technical (B) to a judge who agrees to accept it for filing,
standards, if any, that the Judicial Conference of the United and who must then note the filing date on the

States establishes A paper filed by electronic means in paper and promptly send it to the clerk

compliance with a local rule constitutes a written paper for (3) Electronic Filing, Signing, or Verification. A court
the purpose of applying these rules The clerk shall not may, by local rule, permit papers to be filed, signed,
refuse to accept for filing any paper presented for that or verified by electronic means that are consistent
purpose solely because it is not presented in proper form as with any technical standards established by the
required by these rules or any local rules or practices Judicial Conference of the United States A paper

filed by electronic means in compliance with a local
rule is a written paper for purposes of these rules

(4) Acceptance by Clerk. The clerk must not refuse to
accept a paper presented for filing solely because it is
not in the form prescribed by these rules or by a local

rule or practice

I The Style Subcommittee does not believe that "court" is needed to clarify the meaning of "clerk" in this context
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COMMITTEE NOTE

The language of Rule 5 has been amended as part of the general restyling of the Civil
Rules to make them more easily understood and to make style and terminology consistent
throughout the rules. These changes are intended to be stylistic only

Rule 5(a)(1)(E) omits the former reference to a designation of record on appeal
Appellate Rule 10 is a self-contained provision for the record on appeal, and provides for service

Former Rule 5(b)(2)(D) literally provided that a local rule may authorize use of the
court's transmission facilities to make service by non-electronic means agreed to by the parties.
That was not intended Rule 5(b)(3) restores the intended meaning - court transmission
facilities can be used only for service by electronic means.

Rule 5(d)(2)(B) provides that "a" judge may accept a paper for filing, replacing the
reference in former Rule 5(e) to "the" judge. Some courts do not assign a designated judge to
each case, and it may be important to have another judge accept a paper for filing even when a
case is on the individual docket of a particularjudge. The ministerial acts of accepting the paper,
noting the time, and transmitting the paper to the court clerk do not interfere with the assigned
judge's authority over the action.
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Rule 6. Time Rule 6. Computing and Extending Time

(a) Computation. In computing any penod of time (a) Computing Time. The following rules apply in
prescribed or allowed by these rules, by the local rules of any computing any time period specified in these rules or in
district court, by order of court, or by any applicable statute, any local rule, court order, or statute
the day of the act, event, or default from which the designated (1) Day of the Event Excluded. Exclude the day of the
period of time begins to run shall not be included The last
day of the period so computed shall be included, unless it is a act, event, or default that begins the period

Saturday, a Sunday, or a legal holiday, or, when the act to be (2) Exclusion from Brief Periods. Exclude
done is the filing of a paper in court, a day on which weather intermediate Saturdays, Sundays, and legal holidays
or other conditions have made the office of the clerk of the when the period is less than II days
distnct court inaccessible, in which event the period runs
until the end of the next day which is not one of the (3) LastDay. Include the last day of the period unless it
aforementioned days When the period of time prescribed is a Saturday, Sunday, legal holiday, or - if the act

or allowed is less than I I days, intermediate Saturdays, to be done is fihng a paper cn court - a day on

Sundays, and legal holidays shall be excluded in the which weather or other conditions make the clerk's

c nAs used in this rule and in Rule 77(c), office inaccessible When the last day is excluded,c o m p u t a t io n t h e p e r o d r u n s u n tilrh ele ndnfdt h e e xtld a y t h at)i
"legal holiday" includes New Year's Day, Birthday of the period runs until the end of the next day that is

Martin Luther King, Jr, Washington's Birthday, Memorial not a Saturday, Sunday, legal holiday, or day when

Day, Independence Day, Labor Day, Columbus Day, the clerk's office is inaccessible

Veterans Day, Thanksgiving Day, Christmas Day, and any (4) "Legal Holiday" Defined. As used in these rules,
other day appointed as a holiday by the President or the "legal holiday" means
Congress of the United States, or by the state in which the
district court is held (A) the day set aside by statute for observing

New Year's Day, Martin Luther King Jr's
Birthday, Washington's Birthday, Memorial
Day, Independence Day, Labor Day, Columbus
Day, Veterans' Day, Thanksgiving Day, or
Christmas Day, and

(B) any other day declared a holiday by the
President, Congress, or the state where
the district court is located

(b) Enlargement. When by these rules or by a notice (b) Extending Time.
given thereunder or by order of court an act is required or
allowed to be done at or within a specified time, the court for () Ithn a sced an act may or must be done

cause shown may at any time in its discretion (1) with or

without motion or notice order the period enlarged if request may for good cause extend the time
therefor is made before the expiration of the period originally (A) with or without motion or notice if the court
prescribed or as extended by a previous order, or (2) upon acts, or if a request is made, before the original
motion made after the expiration of the specified period time or its extension expires, or
permit the act to be done where the failure to act was the
result of excusable neglect, but it may not extend the time for (B) on motion made after the time has expired if the
taking any action under Rules 50(b) and (c)(2), 52(b), 59(b), party failed to act because of excusable neglect
(d) and (e), and 60(b), except to the extent and under the (2) Exceptions. A court may not extend the time for
conditions stated in them acting under Rules 50(b) and (c)(2), 52(b), 59(b),

(d), and (e), and 60(b), except as those rules permit

(c) [Rescinded].

May 23, 2003 Restyled Rules I through 15



FEDERAL RULES OF CIVIL PROCEDURE 19

(di) For Motions-Affidavits. A written motion, other (c) Motions, Notices of Hearing, and Affidavits.
than one which may be heard ex parte, and notice of the
hearing thereof shall be served not later than 5 days before (1) In GeneraL A written motion and notice ofthe

the time specified for the hearing, unless a different period is hearing must be served at least 5 days before the

fixed by these rules or by order of the court Such an order time specified for the hearing, with the following

may for cause shown be made on ex parte application exceptions

When a motion is supported by affidavit, the affidavit shall (A) when the motion may be heard ex parte,
be served with the motion, and, except as otherwise provided (B) when these rules set a different period, or
in Rule 59(c), opposing affidavits may be served not later
than I day before the hearing, unless the court permits them (C) when a court order- which a party may,
to be served at some other time for good cause, apply for ex parte - sets

a different period

(2) Supporting Affidavit. Any affidavit supporting a
motion must be served with the motion Except
as Rule 59(c) provides otherwise, any opposing
affidavit must be served at least I day before the
bearing, unless the court permits service at another
time

(e) Additional Time After Service Under Rule (d) Additional Time After Certain Kinds of Service.
5(b)(2)(B), (C), or (D). Whenever a party has the right or is Whenever a party must or may act within a prescribed
required to do some act or take some proceedings within a period after service and service is made under Rule
prescribed period after the service of a notice or other paper 5(b)(2)(C), (D), (E), or (F), 3 days are added to the
upon the party and the notice or paper is served upon the period 1'
party under Rule 5(b)(2)(B), (C), or (D), 3 days shall be
added to the prescribed period

COMMITTEE NOTE

The language of Rule 6 has been amended as part of the general restyling of the Civil
Rules to make them more easily understood and to make style and terminology consistent
throughout the rules. These changes are intended to be stylistic only

I The Advisory Committee report to the Standing Committee includes a recommendation to publish a substantive revision of the
current Rule 6(e) If the Standing Committee decides to publish the Rule 6(e) proposal, a decision on whether to include the
substantive revision in restyled Rule 6(d) should be made at the time when restyled Rules 1-I 5 are to be published
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lit. PLEADINGS AND MOTIONS TITLE Ill. PLEADINGS AND MOTIONS

Rule 7. Pleadings Allowed; Rule 7. Pleadings Allowed; Form of

Form of Motions Motions and Other Papers

(a) Pleadings. There shall be a complaint and an (a) Pleadings. Only these pleadings are allowed
answer, a reply to a counterclaim denominated as such, an
answer to a cross-claim, if the answer contains a cross-claim, (1) a complaint,
a third-party complaint, if a person who was not an original (2) an answer to a complaint,
party is summoned under the provisions of Rule 14, and a
third-party answer, if a third-party complaint is served No (3) an answer to a counterclaim designated as a

other pleading shall be allowed, except that the court may counterclaim,
order a reply to an answer or a third-party answer (4) an answer to a crossclaim,

(5) a third-party complaint!',

(6) an answer to a third-party complaint, and

(7) if the court orders, a reply to an answer or a third-
party answer

(b) Motions and Other Papers. (b) Motions and Other Papers.

(1) An application to the court for an order shall (1) In General. A request for a court order must be
be by motion which, unless made during a hearing or made by motion The motion must
trial, shall be made in writing, shall state with
particularity the grounds therefor, and shall set forth the (A) be t writing unless made during a hearing or

relief or order sought The requirement of writing is trial,
fulfilled if the motion is stated in a written notice of the (B) state with particularity the grounds for seeking
hearing of the motion the order, and

(2) The rules applicable to captions and other (C) state the relief sought
matters of form of pleadings apply to all motions and
other papers provided for by these rules (2) Form. The rules governing captions and other

matters of form in pleadings apply to motions and
(3) All motions shall be signed in accordance other papers

with Rule II

(c) Demurrers, Pleas, Etc., Abolished. Demurrers,
pleas, and exceptions for insufficiency of a pleading shall not
be used

The Style Subcommittee omitted as redundant the qualifying phrase "if a person not an original party is brought in under Rule
14"
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COMMITTEE NOTE

The language of Rule 7 has been amended as part of the general restyling of the Civil
Rules to make them more easily understood and to make style and terminology consistent
throughout the rules. These changes are intended to be stylistic only.

Former Rule 7(a) stated that "there shall be * * * an answer to a cross-claim, if the
answer contains a cross-claim * * *." Former Rule 12(a)(2) provided more generally that "[a]
party served with a pleading stating a cross-claim against that party shall serve an answer thereto
•* * " New Rule 7(a) corrects this inconsistency by providing for an answer to a crossclaim.

For the first time, Rule 7(a)(7) expressly authorizes the court to order a reply to a
counterclaim answer. A reply may be as useful in this setting as a reply to an answer, a third-
party answer, or a crossclaim answer

Former Rule 7(b)(1) stated that the writing requirement is fulfilled if the motion is stated
in a written notice of hearing. This statement was deleted as redundant because a single written
document can satisfy the writing requirements both for a motion and for a Rule 6(c)(1) notice.

The cross-reference to Rule 1I in former Rule 7(b)(3) is deleted as redundant. Rule 11
applies by its own terms. The force and application of Rule II are not diminished by the
deletion.

Former Rule 7(c) is deleted because it has done its work. If a motion or pleading is
described as a demurrer, plea, or exception for insufficiency the court will treat the paper as if
properly captioned.
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Rule 7.1. Disclosure Statement Rule 7.1. Disclosure Statement

(a) Who Must File: Nongovernmental Corporate (a) Who Must File. A nongovernmental corporate party
Party. A nongovernmental corporate party to an action or must file two copies of a disclosure statement that 1
proceeding in a district court must file two copies of a (1) identifies any parent corporation and any publicly
statement that identifies any parent corporation and any held corporation owning 10% or more of its stock, or
publicly held corporation that owns 10% or more of its stock
or states that there is no such corporation (2) states that there is no such corporation

(b) Time for Filing; Supplemental Filing. A party (b) Time for Filing; Supplemental Filing. A party must
must (1) file the disclosure statement with its first appearance,

(1) file the Rule 7 1 (a) statement with its first pleading, petition, motion, response, or other
appearance, pleading, petition, motion, response, or request addressed to the court, and
other request addressed to the court, and (2) promptly file a supplemental statement upon

(2) promptly file a supplemental statement upon any change in the required information
any change in the information that the statement
requires

COMMITTEE NOTE

The language of Rule 7.1 has been amended as part of the general restyling of the Civil
Rules to make them more easily understood and to make style and terminology consistent
throughout the rules These changes are intended to be stylistic only

In endorsing this change, the Style Subcommittee notes that deleting "in a district court" is inconsistent stylistically (though not
substantively) with the disclosure statement provisions of the Appellate Rules and Criminal Rules, which specify the court The
subcommittee, however, believes that this kind of inconsistency should be permitted to assure the internal consistency of the
Civil Rules (which otherwise assume that the forum is a district court)
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Rule 8. General Rules of Pleading Rule 8. General Rules of Pleading

(a) Claims for Relief. A pleading which sets forth a (a) Claims for Relief. A pleading that states a claim for
claim for relief, whether an original claim, counterclaim, relief-- whether an original claim, a counterclaim, a
cross-claim, or third-party claim, shall contain (1) a crosselaim, or a third-party claim - must contain
short and plain statement of the grounds upon which the (1) a short and plain statement of the grounds for the
court's jurisdiction depends, unless the court already
has jurisdiction and the claim needs no new grounds of court'sjuInsdtction, unless the court already has

jurisdiction to support it, (2) a short and plain statement jurisdiction and the claim needs no new

of the claim showing that the pleader is entitled to relief, and jurisdictional support,
(3) a demand forjudgment for the relief the pleader seeks (2) a short and plain statement of the claim showing that
Relief in the alternative or of several different types may be the pleader is entitled to relief, and
demanded

(3) a demand for the relief sought, which may include
relief in the alternative or different types of relief

(b) Defenses; Form of Denials. A party shall state in (b) Defenses and Denials.
short and plain terms the party's defenses to each claim
asserted and shall admit or deny the averments upon which (1) In General In responding to a pleading, a party

the adverse party relies If a party is without knowledge or must

information sufficient to form a belief as to the truth of an (A) state in short and plain terms its defenses to
averment, the party shall so state and this has the effect of a each claim asserted against it, and
denial Denials shall fairly meet the substance of the
averments denied When a pleader intends in good faith to (B) admit or deny the averments! asserted against
deny only a part or a qualification of an averment, the pleader it by an opposing party

shall specify so much of it as is true and material and shall (2) Denials - Responding to the Substance. A denial
deny only the remainder Unless the pleader intends in good must fairly respond to the substance of the averment
faith to controvert all the averments of the preceding denied
pleading, the pleader may make denials as specific denials
of designated averments or paragraphs or may generally (3) General and Specific Denials. A party that intends
deny all the averments except such designated averments in good faith to deny all the averments of a pleading
or paragraphs as the pleader expressly admits, but, when -including thejurisdictional grounds - may do so
the pleader does so intend to controvert all its averments, by a general denial A party that does not intend to
including averments of the grounds upon which the court's deny all the averments must either specifically deny
jurisdiction depends, the pleader may do so by general denial designated averments or generally deny all except
subject to the obligations set forth in Rule II those specifically admitted

(4) Denying Part of an Averment. A party that intends
in good faith to deny only part of an averment must
admit the part that is true and deny the rest

(5) Lacking Knowledge or information. A party that
lacks knowledge or information sufficient to form a
belief about the truth of an averment must so state,
and the statement has the effect of a denial

(6) Effect of Failing to Deny An averment- other
than one relating to the amount of damages - is
admitted if a responsive pleading is required and the
avcment is not denied If a responsive pleading is
not required, an averment is considered denied or
avoided

As a global comment, the Style Subcommittee would prefer to use "allegation" or "allege," rather than "averment" or "aver,"
wherever the latter appear in the current rules
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(c) Affirmative Defenses. In pleading to a preceding (c) Affirmative Defenses.
pleading, a party shall set forth affirmatively accord and
satisfaction, arbitration and award, assumption of risk, (1) In General In responding to a pleading, a party
contributory neglgence, discharge in bankruptcy, duress, must affirmatively state any avoidance or affirmative

estoppel, failure of consideration, fraud, illegality, injury by defense, including
fellow servant, laches, license, payment, release, res judicata, - accord and satisfaction,
statute of frauds, statute of limitations, waiver, and any other , arbitration and award,
matter constituting an avoidance or affirmative defense - assumption of risk,
When a party has mistakenly designated a defense as a * contributory negligence,
counterclaim or a counterclaim as a defense, the court on - discharge in bankruptcy,
terms, ifjustice so requires, shall treat the pleading as if - duress,
there had been a proper designation • estoppel,

- failure of consideration,
* fraud,
* illegality,
* injury by fellow servant,
* laches,
* license,
* payment,
* release,
* res judicata,
* statute of frauds,
* statute of limitations, and
* waiver

(2) Mistaken Designation. If a party mistakenly
designates a defense as a counterclaim, or a
counterclaim as a defense, the court must, ifjustice
requires, treat the pleading as though it were
correctly designated, and may impose terms for
doing so

(d) Effect of Failure to Deny. Averments in a
pleading to which a responsive pleading is required, other
than those as to the amount of damage, are admitted when not
denied in the responsive pleading Averments in a pleading
to which no responsive pleading is required or permitted shall
be taken as denied or avoided

(e) Pleading to Be Concise and Direct; Consistency. (d) Pleading to Be Concise and Direct; Alternative

(1) Each averment of a pleading shall be simple, Statements; Inconsistency.

concise, and direct No technical forms of pleadings or (1) In General Each averment must be simple, concise,
motions are required and direct No technical form is required

(2) A party may set forth two or more statements (2) Alternative Statements of a Claim or Defense. A
of a claim or defense alternately or hypothetically, party may include two or more statements of a claim
either in one count or defense or in separate counts or or defense alternatively or hypothetically, either in
defenses When two or more statements are made in a single count or defense or in separate ones If a
the alternative and one of them if made independently party makes alternative statements, the pleading is
would be sufficient, the pleading is not made sufficient if any one of them is sufficient
insufficient by the insufficiency of one or more of the
alternative statements A party may also state as many (3) Inconsistent Claims or Defenses. A party may state
separate claims or defenses as the party has regardless as many separate cl ms or defenses as it has,
of consistency and whether based on legal, equitable, regardless of consistency

or maritime grounds All statements shall be made
subject to the obligations set forth in Rule II
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(f) Construction of Pleadings. All pleadings shall be (e) Construing Pleadings. Pleadings must be construed so
so construed as to do substantial justice as to do substantal justice

COMMITTEE NOTE

The language of Rule 8 has been amended as part of the general restyling of the Civil
Rules to make them more easily understood and to make style and terminology consistent
throughout the rules. These changes are intended to be stylistic only.

The former Rule 8(b) and 8(e) cross-references to Rule 11 are deleted as redundant.
Rule 11 applies by its own terms. The force and application of Rule 11 are not diminished by
the deletion.

Former Rule 8(b) required a pleader denying part of an averment to "specify so much of
it as is true and material and * * * deny only the remainder " "[A]nd material" is deleted to
avoid the implication that it is proper to deny something that the pleader believes to be true but
not material.

Deletion of former Rule 8(e)(2)'s "whether based on legal, equitable, or maritime
grounds" reflects the parallel deletions in Rule 1 and elsewhere Merger is now successfully
accomplished
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Rule 9. Pleading Special Matters Rule 9. Pleading Special Matters

(a) Capacity. It is not necessary to aver the capacity (a) Capacity or Authority to Sue; Legal Existence.
of a party to sue or be sued or the authority of a party to sue (1) In General Except when required to show that the
or be sued in a representative capacity or the legal existence c1) In enra sdEct whendrequired to t the
of an organized association of persons that is made a party,
except to the extent required to show the jurisdiction of the (A) a party's capacity to sue or be stied,
court When a party desires to raise an issue as to the legal
existence of any party or the capacity of any party to sue or (B) a party's authority to sue or be sued in a
be sued or the authority of a party to sue or be sued in a representative capacity, or

representative capacity, the party desiring to raise the issue (C) the legal existence of an organized association
shall do so by specific negative averment, which shall include of persons that is made a party
such supporting particulars as are peculiarly within the
pleader's knowledge (2) Raising Those Issues. To raise any of those issues,

a party must do so by a specific negative averment,t'
which must state any supporting facts that are
peculiarly within the party's knowledge

(b) Fraud, Mistake, Condition of the Mind. In all (b) Fraud, Mistake; Conditions of Mind. In averring fraud
averments of fraud or mistake, the circumstances constituting or mistake, a party must state with particularity the
fraud or mistake shall be stated with particularity Malice, circumstances constituting fraud or mistake Malice,
intent, knowledge, and other condition of mind of a person intent, knowledge, and other conditions of mind of a
may be averred generally person may be averred generally

(c) Conditions Precedent. In pleading the (c) Conditions Precedent. In pleading conditions precedent,
performance or occurrence of conditions precedent, it is it suffices to aver generally that all condilions precedent
sufficient to aver generally that all conditions precedent have have occurred or been performed But when denying that
been performed or have occurred A denial of performance a condition precedent has occurred or been performed, a
or occurrence shall be made specifically and with party must do so with particularity
particularity

(d) Official Document or Act. In pleading an official (d) Official Document or Act. In pleading an official
document or official act it is sufficient to aver that the document or official act, it suffices to aver that the
document was issued or the act done in compliance with law document was legally issued or the act legally done

(e) Judgment. In pleading ajudgment or decision of a (e) Judgment. In pleading ajudgment or decision of a
domestic or foreign court, judicial or quasi-judicial tnbunal, domestic or foreign court, ajudicial or quasi-judicial
or of a board or officer, it is sufficient to aver the judgment or tnbunal, or a board or officer, it suffices to plead the
decision without setting forth matter showing jurisdiction to judgment or decision without showing jurisdiction to
render it render it

(f) Time and Place. For the purpose of testing the (f) Time and Place. An averment of time or place is
sufficiency of a pleading, averments of time and place are material when testing the sufficiency of a pleading
material and shall be considered like all other averments of
material matter

(g) Special Damage. When items of special damage (g) Special Damages. If an item of special damage is
are claimed, they shall be specifically stated claimed, it must be specifically stated

I The Style Subcommittee would prefer to say "a specific denial
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(h) Admiralty and Maritime Claims. A pleading or (h) Admiralty or Maritime Claim.
count setting forth a claim for reliefwithin the admiralty and
maritime jurisdiction that is also within the jurisdiction of the (1) How Designated u If a claim for reoef a s within the

district court on some other ground may contain a statement admiralty or marittme jurisdiction and also within the

identifying the claim as an admiralty or maritime claim for court's subject-matterjunsdlcton on some other

the purposes of Rules 14(c), 38(e), 82, and the Supplemental ground, the pleading may designate the claim as an

Rules for Certain Admiralty and Maritime Claims If the admiralty or maritime claim for purposes of Rules

claim is cognizable only in admiralty, it is an admiralty or 14(c), 38(c), and 82 and the Supplemental Rules for

maritime claim for those purposes whether so identified or Certain Admiralty and Martme Claims A claim

not The amendment of a pleading to add or withdraw an cogizable only i the admiralty or maritime

identifying statement is governed by the principles of jurtsdecton is an admiralty or marntsme claim for

Rule 15 A case that includes an admiralty or maritime those purposes, whether or not sodesignated

claim within this subdivision is an admiralty case within (2) Amending a Designation. Amending a pleading to
28 U S C § 1292(a)(3) add or withdraw a designation is governed by Rule

15

(3) Designationfor Appeal. A case that includes an
admiralty or maritime claim within this subdivision
is an admiralty case within 28 U S C § 1292(a)(3)

COMMITTEE NOTE

The language of Rule 9 has been amended as part of the general restyling of the Civil
Rules to make them more easily understood and to make style and terminology consistent
throughout the rules. These changes are intended to be stylistic only
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Rule 10. Form of Pleadings Rule 10. Form of Pleadings

(a) Caption; Names of Parties. Every pleading shall (a) Caption; Names of Parties. Every pleading must have a
contain a caption setting forth the name of the court, the title caption with the court's name, the title of the action, the
of the action, the file number, and a designation as in Rule file number, and a Rule 7(a) designation In the
7(a) In the complaint the title of the action shall include the complaint, the title of the action must include the names
names of all the parties, but in other pleadings it is sufficient of all parties, in other pleadings, the title may name
to state the name of the first party on each side with an the first party on each side and refer generally to other
appropriate indication of other parties parties

(b) Paragraphs; Separate Statements. All averments (b) Paragraphs; Separate Statements. A party must
of claim or defense shall be made in numbered paragraphs, state its claims or defenses in numbered paragraphs,
the contents of each of which shall be limited as far as each limited as far as practtcable to a single set of
practicable to a statement of a single set of circumstances, circumstances A later pleading may refer by number
and a paragraph may be referred to by number in all to a paragraph in an earlier pleading If it would promote
succeeding pleadings Each claim founded upon a separate clarity, each claim founded on a separate transaction or
transaction or occurrence and each defense other than denials occurrence -and each defense other than a dental -
shall be stated in a separate count or defense whenever a must be stated in a separate count or defense
separation facilitates the clear presentation of the matters set
forth

(c) Adoption by Reference; Exhibits. Statements in (c) Adoption by Reference; Exhibits. A statement in a
a pleading may be adopted by reference in a different part of pleading may be adopted by reference elsewhere in the
the same pleading or in another pleading or i any motion same pleading or i any other pleading or motion A copy
A copy of any written instrument which is an exhibit to a of a written instrument attached to a pleading is a part of
pleading is a part thereof for all purposes the pleading for all purposes

COMMITTEE NOTE

The language of Rule 10 has been amended as part of the general restyling of the Civil
Rules to make them more easily understood and to make style and terminology consistent
throughout the rules These changes are intended to be stylistic only.
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Rule 11. Signing of Pleadings, Motions, and Other Rule 11. Signing Pleadings, Motions, and Other
Papers; Representations to Court; Sanctions Papers; Representations to the Court;

Sanctions

(a) Signature. Every pleading, written motion, and (a) Signature. Every pleading, written motion, and other
other paper shall be signed by at least one attorney of record paper must be signed by at least one attorney of record
in the attorney's individual name, or, if the party is not in the attorney's name -or by a party personally if the
represented by an attorney, shall be signed by the party party is not represented by an attorney The paper must
Each paper shall state the signer's address and telephone state the signer's address and telephone number, if any
number, if any Except when otherwise specifically provided Unless a rule or statute specifically states otherwise, a
by rule or statute, pleadings need not be verified or pleading need not be verified or accompanied by an
accompanied by affidavit An unsigned paper shall be affidavit The court must strike an unsigned paper unless
stricken unless omission of the signature is corrected the omission is promptly corrected after being called to
promptly after being called to the attention of the attorney or the attorney's or party's attention
party

(b) Representations to Court. By presenting to the (b) Representations to the Court. By presenting to
court (whether by signing, filing, submitting, or later the court a pleading, written motion, or other paper
advocating) a pleading, written motion, or other paper, an - whether by signing, filing, submitting, or later
attorney or unrepresented party is certifying that to the best advocating it - an attorney or unrepresented party
of the person's knowledge, information, and belief, formed certifies that to the best of the person's knowledge,
after an inquiry reasonable under the circumstances, i- nformation, and belief, formed after an inquiry

reasonable under the circumstances
(1) it is not being presented for any improper

purpose, such as to harass or to cause unnecessary delay (1) it is not being presented for any improper purpose,
or needless increase in the cost of litigation, such as to harass or to cause unnecessary delay or

(2) the claims, defenses, and other legal expense,

contentions therein are warranted by existing law or by (2) the claims, defenses, and other legal contentions are
a nonfrivolous argument for the extension, modification, warranted by existing law or by a nonfrivolous
or reversal of existing law or the establishment of new argument for extending, modifying, or reversing
law, existing law or for establishing new law,

(3) the allegations and other factual contentions (3) the factual contentions have evidentiary support or, if
have evidentiary support or, if specifically so identified, specifically so identified, likely will have evidentiary
are likely to have evidentiary support after a reasonable support after a reasonable opportunity for further
opportunity for further investigation or discovery, and investigation or discovery, and

(4) the denials of factual contentions are (4) the denials of factual contentions are warranted on
warranted on the evidence or, if specifically so the evidence or, if specifically so identified, are
identified, are reasonably based on a lack of reasonably based on a lack of information or belief
information or belief
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(c) Sanctions. If, after notice and a reasonable (c) Sanctions.
opportunity to respond, the court determines that subdivision (1) 1 General. If, after notice and a reasonable
(b) has been violated, the court may, subject to the conditions o1 prtn ton r erpnothe andetereason a t
stated below, impose an appropriate sanction upon the opportunty to respond, the court determines that
attorneys, law firms, or parties that have violated subdivision Rule I I(b) has been violated, the court may (subject

(b) or arc rcsponsible for the violation to the conditions below) impose an appropriate
sanction on any attorney, law firm, or party that

(1) How Initiated. violated the rule or is responsible for the violation
(A) By Motion. A motion for sanctions Absent exceptional circumstances, a law firm must

under this rule shall be made separately from other be held jointly responsible for a violation committed

motions or requests and shall describe the specific by its partner, associate, or employee

conduct alleged to violate subdivision (b) It shall (2) MotonforSanctions. A motion for sanctions must
be served as provided in Rule 5, but shall not be be made separately from any other motion and must
filed with or presented to the court unless, within describe the specific conduct that allegedly violates
21 days after service of the motion (or such other Rule 1 (b) The motion must be served under Rule
period as the court may prescribe), the challenged 5, but it may not be filed with or presented to the
paper, claim, defense, contention, allegation, or court if the challenged paper, claim, defense,
denial is not withdrawn or appropriately corrected contention, allegation, or denial is withdrawn or
If warranted, the court may award to the party appropriately corrected within 21 days after service
prevailing on the motion the reasonable expenses or within another time the court sets If warranted,
and attorney's fees incurred in presenting or the court may award to the party prevailing on the
opposing the motion Absent exceptional motion the reasonable expenses and attorney's fees
circumstances, a law firm shall be held jointly incurred in presenting or opposing the motion
responsible for violations committed by its (3) On the Court's Initiative. On its own, the court
partners, associates, and employees may order an attorney, law firm, or party to show

(B) On Court's Initiative. On its own cause why conduct specifically described in the order
initiative, the court may enter an order describing has not violated Rule I I (b)
the specific conduct that appears to violate
subdivision (b) and directing an attorney, law (4) Nature of a Sanction. A sanction imposed under

firm, or party to show cause why it has not violated this rule must be limited to what suffices to deter

subdivision (b) with respect thereto repetition of the conduct or comparable conduct by
others similarly situated The sanction may include

(2) Nature of Sanction; Limitations. A sanction nonmonetary directives, an order to pay a penalty
imposed for violation of this rule shall be limited to into court, or, if imposed on motion and warranted
what is sufficient to deter repetition of such conduct or for effective deterrence, an order directing payment
comparable conduct by others similarly situated to the movant of part or all of the reasonable
Subject to the limitations in subparagraphs (A) and (B), attorney's fees and other expenses directly resulting
the sanction may consist of, or include, directives of a from the violation
nonmonetary nature, an order to pay a penalty into
court, or, if imposed on motion and warranted for (5) Limitations on MonetarySanctions. The court

effective deterrence, an order directing payment to the must not impose monetary sanctions

movant of some or all of the reasonable attorneys' fees (A) against a represented party for violating Rule
and other expenses incurred as a direct result of the II (b)(2), or
violation

(B) on its own, unless it issued the show-cause
(A) Monetary sanctions maynot be awarded order under Rule I l(c)(3) before voluntary

against a represented party for a violation of dismissal or settlement of the claims made by
subdivision (b)(2) or against the party that is, or whose attorneys

(B) Monetary sanctions may not be awarded are, to be sanctioned
on the court's initiative unless the court issues its (6) Requirementsifor an Order. An order imposing a
order to show cause before a voluntary dismissal or sanction must describe the sanctioned conduct and
settlement of the claims made by or against the explain the basis for the sanction
party which is, or whose attorneys are, to be
sanctioned

(3) Order. When imposing sanctions, the court
shall describe the conduct determined to constitute a
violation of this rule and explain the basis for the
sanction imposed
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(d) Inapplicability to Discovery. Subdivisions (a) (d) Inapplicability to Discovery. This rule does not apply to
through (c) of this rule do not apply to disclosures and disclosures and discovery requests, responses, objections,
discovery requests, responses, objections, and motions that and motions under Rules 26 through 37
are subject to the provisions of Rules 26 through 37

COMMITTEE NOTE

The language of Rule 11 has been amended as part of the general restyling of the Civil
Rules to make them more easily understood and to make style and terminology consistent
throughout the rules. These changes are intended to be stylistic only.
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Rule 12. Defenses and Objections - When and How Rule 12. Defenses and Objections: When
Presented - By Pleading or Motion - Motion for and How Presented - By Pleading

Judgment on the Pleadings or Motion; Motion for Judgment

on the Pleadings; Pretrial Hearing;
Consolidating and Waiving Defenses

(a) When Presented. (a) Time to Present a Responsive Pleading.

(1) Unless a different time is prescribed in a (1) In General Except when another time is prescribed
statute of the United States, a defendant shall serve an by this rule or a U iird-State federal statute, the
answer time for filing a responsive pleading is as follows

(A) within 20 days after being served with (A) A defendant must serve an answer
the summons and complaint, or (i) within 20 days after being served with the

(B) if service of the summons has been summons and complaint, or
timely waived on request under Rule 4(d), withtn (ii) if it has timely waived service under Rule
60 days after the date when the request for waiver 4(d), within 60 days after the request for a
was sent, or within 90 days after that date if the
defendant was addressed outside any judicial waiver was sent, or within 90 days after it

distnict of the United States was sent if the defendant was addressed
outside any judicial distnct of the United

(2) A party served with a pleading stating a cross- States
claim against that party shall serve an answer thereto
within 20 days after being served The plaintiff shall (B) A party must serve an answer to a counterclm

serve a reply to a counterclaim in the answer within wpthin 20 days after being served wih the

20 days after service of the answer, or, if a reply is pleading that states the counterclaim

ordered by the court, within 20 days after service of (C) A party must serve an answer to a crossclaim
the order, unless the order otherwise directs within 20 days after being served with the

(3) (A) The United States, an agency of the pleading that states the crossclaim

United States, or an officer or employee of the (D) A party must serve a reply to an answer within
United States sued in an official capacity, shall 20 days after being served with an order to reply
serve an answer to the complaint or cross-claim unless the order specifies a different time

or a reply to a counterclaim - within 60 days
after the United States attorney is served with (2) United States and Its Agencies, Officers, or

the pleading asserting the claim Employees Sued in an Official Capacity. The
United States, a United States agency, or a United

(B) An officer or employee of the United States officer or employee sued only in an official
States sued in an individual capacity for acts or capacity must serve an answer to a complaint or
omissions occurring in connection with the crosselaim - or an answer to a counterclaim -
performance of duties on behalf of the United within 60 days after service on the United States
States shall serve an answer to the complaint or attorney
cross-claim -or a reply to a counterclaim -(
within 60 days after service on the officer or (3) United States Officers or Employees Sued in anemployee, or serveIndivdual Capacy. A United States officer or
attorney, whichever is later employee sued in an individual capacity for acts

or omissions occurring in connection with duties
performed on behalf of the United States must serve
an answer to a complaint or crossclaim - or an
answer to a counterclaim -within 60 days after
service on the officer or employee or service on the
United States attorney, whichever is later

The Style Subcommittee would prefer to say "within 90 days after it was sent to the defendant outside any judicial district of
the United States
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(4) Unless a different time is fixed by court order, (4) Effect of a Motion. Unless the court sets a different
the service of a motion permitted under this rule alters time, serving a motion under this rule alters these
these periods of time as follows periods as follows

(A) if the court denies the motion or (A) if the court denies the motion or postpones its
postpones its disposition until the trial on the disposition until trial, the responsive pleading
merits, the responsive pleading shall be served must be served within 10 days after notice of
within 10 days after notice of the court's action, or the court's action, or

(B) if the court grants a motion for a more (B) if the court grants a motion for a more definite
definite statement, the responsive pleading shall be statement, the responsive pleading must be
served within 10 days after the service of the more served within 10 days after the more definite
definite statement statement is served

(b) How Presented. Every defense, in law or fact, (b) How to Present Defenses. Every defense to a claim for
to a claim for relief in any pleading, whether a claim, relief in any pleading must be asserted in the responsive
counterclaim, cross-claim, or third-party claim, shall be pleading if one is required But a party may assert the
asserted in the responsive pleading thereto if one is required, following defenses by motion
except that the following defenses may at the option of
the pleader be made by motion (1) lack ofjurisdiction (1) lack ofsubject-matterjurisdiction,
over the subject matter, (2) lack of jurisdiction over the (2) lack of personal jurisdiction,
person, (3) improper venue, (4) insufficiency of process,
(5) insufficiency of service of process, (6) failure to state (3) improper venue,
a claim upon which relief can be granted, (7) failure tojoin (4) insufficient process,
a party under Rule 19 A motion making any of these
defenses shall be made before pleading if a further pleading is (5) insufficient service of process,
permitted No defense or objection is waived by being joined (6) failure to state a claim upon which relief can be
with one or more other defenses or objections in a responsive granted, and
pleading or motion If a pleading sets forth a claim for relief
to which the adverse party is not required to serve a (7) failure to join a party under Rule 19
responsive pleading, the adverse party may assert at the trial A motion asserting any of these defenses must be made
any defense in law or fact to that claim for relief If, on a before pleading if a responsive pleading is permitted
motion asserting the defense numbered (6) to dismiss for No defense or objection is waived byjoining it with
failure of the pleading to state a claim upon which relief one or more other defenses or objections in a responsive
can be granted, matters outside the pleading are presented to pleading or in a motion If a pleading sets forth a claim
and not excluded by the court, the motion shall be treated as for relef that does not require a responsive pleading, an
one for summary judgment and disposed of as provided in adverse party may assert at trial any defense to that claim
Rule 56, and all parties shall be given reasonable opportunity
to present all material made pertinent to such a motion by
Rule 56

(c) Motion for Judgment on the Pleadings. After the (c) Motion for Judgment on the Pleadings. After the
pleadings are closed but within such time as not to delay the pleadings are closed - but early enough not to delay
trial, any party may move for judgment on the pleadings If, trial - a party may move for judgment on the pleadings
on a motion for judgment on the pleadings, matters outside
the pleadings are presented to and not excluded by the court,
the motion shall be treated as one for summary judgment and
disposed of as provided in Rule 56, and all parties shall be
given reasonable opportunity to present all material made
pertinent to such a motion by Rule 56

(d) Matters Outside the Pleadings. If, on a motion under
Rule I 2(b)(6) or 12(c), matters outside the pleadings are
presented to and not excluded by the court, the motion
must be treated as one for summary judgment under Rule
56 All parties must be given a reasonable opportunity to
present all the material that is pertinent to the motion
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(d) Preliminary Hearings. The defenses specifically
enumerated (1)-(7) in subdivision (b) of this rule, whether
made in a pleading or by motion, and the motion for
judgment mentioned in subdivision (c) of this role shall be [Present Rule 12(d) has become restyled Rule 12(1)
heard and determined before tnal on application of any party,
unless the court orders that the hearing and determination
thereof be deferred until the trial

(e) Motion for More Definite Statement. If a (e) Motion for a More Definite Statement. A party may
pleading to which a responsive pleading is permitted is so move for a more definite statement of a pleading to which
vague or ambiguous that a party cannot reasonably be a responsive pleading is permitted but which is so vague
required to frame a responsive pleading, the party may move or ambiguous that the party cannot reasonably prepare
for a more definite statement before interposing a responsive a response The motion must point out the defects
pleading The motion shall point out the defects complained complained of and the details desired If the court orders
of and the details desired If the motion is granted and the a more definite statement and the order is not obeyed
order of the court is not obeyed within 10 days after notice of within 10 days after notice of the order or within the time
the order or within such other time as the court may fix, the the court sets, the court may strike the pleading or make
court may strike the pleading to which the motion was any other order that it considers appropriate
directed or make such order as it deems just

(f) Motion to Strike. Upon motion made by a party (D Motion to Strike. The court may stnke from a pleading
before responding to a pleading or, if no responsive pleading an insufficient defense or any redundant, immaterial,
is permitted by these rules, upon motion made by a party impertinent, or scandalous matter The court may take
within 20 days after the service of the pleading upon the party this action on its own or on a motion made by a party
or upon the court's own initiative at any time, the court may either before responding to the pleading or, if not
order stricken from any pleading any insufficient defense or permitted to respond, within 20 days after being served
any redundant, immaterial, impertinent, or scandalous matter with the pleading

(g) Consolidation of Defenses in Motion. A party (g) Consolidating Defenses in a Motion.
who makes a motion under this rule may join with it any
other motions herein provided for and then available to the (1) Consolidating Defenses. A motion under this rule

party If a party makes a motion under this rule but omits may include any other motion allowed under this

therefrom any defense or objection then available to the party

which this rule permits to be raised by motion, the party shall (2) Limitation on Further Motions. Except as provided
not thereafter make a motion based on the defense or in Rule 12(h)(2) or (3), a party that makes a motion
objection so omitted, except a motion as provided in under this rule may not make another motion under
subdivision (h)(2) hereof on any of the grounds there stated this rule raising a defense or objection that was

available to the party at the time of its earlier motion
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(h) Waiver or Preservation of Certain Defenses. (h) Waiving and Preserving Certain Defenses.

(1) A defense of lack ofjurisdiction over the (1) When Waived. A party waives any defense under
person, improper venue, insufficiency of process, or Rule 12(b)(2)-(5) by
insufficiency of service of process is waived (A) if
omitted from a motion in the circumstances described in (A) omitg the defense from a motion in the
subdivision (g), or (B) if it is neither made by motion
under this rule nor included in a responsive pleading or (B) neither making the defense by motion tinder this
an amendment thereof permitted by Rule 15(a) to be rule nor including it in a responsive pleading or
made as a matter of course in an amendment permitted by Rule 15(a)(1) as

a matter of course
(2) A defense of failure to state a claim upon

which relief can be granted, a defense of failure to join a (2) When to Raise Certain Defenses. Failure to state a
party indispensable under Rule 19, and an objection of claim upon which relief can be granted, to join an
failure to state a legal defense to a claim may be made in indispensable party under Rule 19, or to state a legal
any pleading permitted or ordered under Rule 7(a), or defense to a claim may be raised
by motion for judgment on the pleadings, or at the trial
on the merits (A) in any pleading permitted or ordered under

Rule 7(a),
(3) Whenever it appears by suggestion of the

parties or otherwise that the court lacks jurisdiction of (B) by any motion under Rule 12(c), or

the subject matter, the court shall dismiss the action (C) at trial

(3) Lack ofSubject-Matter Jursdiction. Ifthecourt

determines at any time that it lacks subject-matter
jurisdiction, the court must dismiss the action

(i) Hearing Before Trial. If a party so moves, any
defense listed in Rule 12(b)(l)-(7) - whether made
in a pleading or by motion - and a motion under
Rule 12(c) must be heard and determined before
trial unless the court orders a deferral until trial

COMMITTEE NOTE

The language of Rule 12 has been amended as part of the general restyling of the Civil
Rules to make them more easily understood and to make style and terminology consistent
throughout the rules. These changes are intended to be stylistic only

Former Rule 12(a)(4) referred to an order that postpones disposition of a motion "until
the trial on the merits." Rule 12(a)(4) now refers to postponing disposition "until trial " The
new expression avoids the ambiguity that inheres in "trial on the merits," which may become
confusing when there is a separate trial of a single issue or another event different from a single
all-encompassing trial.
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Rule 13. Counterclaim and Cross-Claim Rule 13. Counterclaim and Crossclaim

(a) Compulsory Counterclaims. A pleading shall (a) Compulsory Counterclaim.
state as a counterclaim any claim which at the time of serving (1) In General. A pleading must state as a counterclaim
the pleading the pleader has against any opposing party, if it an Generat -p teadime of serte - te
arises out of the transaction or occurrence that is the subject any claim that at the time of service the
matter of the opposing party's claim and does not require for pleader has against an opposing party if the claim

its adjudication the presence of third parties of whom the (A) arises out of the transaction or occurrence that
court cannot acquire jurisdiction But the pleader need not is the subject matter of the opposing party's
state the claim if(1) at the time the action was commenced claim, and
the claim was the subject of another pending action, or
(2) the opposing party brought suit upon the claim by (B) does not require adding another party of whom!'

attachment or other process by which the court did not the court cannot acquire jurisdiction

acquirejurisdiction to render a personal judgment on that (2) Exceptions The pleader need not state the claim if
claim, and the pleader is not stating any counterclaim under
this Rule 13 (A) when the action was commenced, the claim was

the subject of another pending action, or

(B) the opposing party sued on its claim by
attachment or other process by which the court
did not acquire personal junsdiction over the
pleader on that claim, and the pleader does not
assert any counterclaim under this role

(b) Permissive Counterclaims. A pleading may state (b) Permissive Counterclaim. A pleading may state as a
as a counterclaim any claim against an opposing party not counterclaim any claim against an opposing party
ansing out of the transaction or occurrence that is the subject
matter of the opposing party's claim

(c) Counterclaim Exceeding Opposing Claim. A (c) Relief Sought in a Counterclaim. A counterclaim
counterclaim may or may not diminish or defeat the recovery need not diminish or defeat the recovery sought by the
sought by the opposing party It may claim relief exceeding opposing party It may request relief exceeding in amount
in amount or different in kind from that sought in the or differing in kind from that sought by the opposing
pleading of the opposing party party

(d) Counterclaim Against the United States. These (d) Counterclaim Against the United States. These rules
rules shall not be construed to enlarge beyond the limits now do not expand the right to assert a counterclaim - or to
fixed by law the right to assert counterclaims or to claim claim a credit - against the United States or a United
credits against the United States or an officer or agency States officer or agency
thereof

(e) Counterclaim Maturing or Acquired After (e) Counterclaim Maturing or Acquired After Pleading.
Pleading. A claim which either matured or was acquired by The court may permit a party to file a supplemental
the pleader after serving a pleading may, with the permission pleading asserting a counterclaim that matured or was
of the court, be presented as a counterclaim by supplemental acquired by the party after serving an earlier pleading
pleading

(I) Omitted Counterclaim. When a pleader fails to (f) Omitted Counterclaim. The court may permit a party to
set up a counterclaim through oversight, inadvertence, or amend a pleading to add a counterclaim if it was omitted
excusable neglect, or when justice requires, the pleader may through oversight, inadvertence, or excusable neglect or
by leave of court set up the counterclaim by amendment ifjustice so requires

The Style Subcommittee would prefer, on style grounds, to use "over whom" rather than "of whom " The subcommitiee cannot
conceive of a substantive difference between the two phrases
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(g) Cross-Claim Against Co-party. A pleading may (g) Crossclaim Against a Coparty. A pleading may state
state as a cross-claim any claim by one party against a as a crossclaim any claim by one party against a coparty
co-party arising out of the transaction or occurrence that is if the claim arises out of the transaction or occurrence
the subject matter either of the original action or of a that is the subject matter of the original action or of a
counterclaim therein or relating to any property that is the counterclaim, or if the claim relates to any property that is
subject matter of the original action Such cross-claim may the subject matter of the original action The crossclaim
include a claim that the party against whom it is asserted is or may include a claim that the coparty is or may be liable to
may be liable to the cross-claimant for all or part of a claim the crossclaimant for all or part of a claim asserted in the
asserted in the action against the cross-claimant action against the crossclaimant

(h) Joinder of Additional Parties. Persons other than (h) Joining Additional Parties. Rules 19 and 20 govern the
those made parties to the original action may be made parties addition of a person as a party to a counterclaim or
to a counterclaim or cross-claim in accordance with the crossclaim
provisions of Rules 19 and 20

(i) Separate Trials; Separate Judgments. If the (i) Separate Trials; Separate Judgments. If it orders
court orders separate trials as provided in Rule 42(b), separate trials under Rule 42(b), a court may render
judgment on a counterclaim or cross-claim may be rendered judgment on a counterclaim or crossclaim under Rule
in accordance with the terms of Rule 54(b) when the court 54(b) when the court has jurisdiction to do so, even if the
has junsdiction so to do, even if the claims of the opposing opposing partys claims have been dismissed or otherwise
party have been dismissed or otherwise disposed of resolved

COMMITTEE NOTE

The language of Rule 13 has been amended as part of the general restyling of the Civil
Rules to make them more easily understood and to make style and terminology consistent
throughout the rules. These changes are intended to be stylistic only.

The meaning of former Rule 13(b) is better expressed by deleting "not arising out of the
transaction or occurrence that is the subject matter of the opposing party's claim." Both as a
matter of intended meaning and current practice, a party may state as a permissive counterclaim
a claim that does grow out of the same transaction or occurrence as an opposing party's claim
even though one of the exceptions in Rule 13(a) means the claim is not a compulsory
counterclaim.
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Rule 14. Third-Party Practice Rule 14. Third-Party Practice

(a) When Defendant May Bring in Third Party. At (a) When a Defending Party May Bring in a Third Party.
any time after commencement of the action a defending (1) Tming of the Summons and Complaint. A
party, as a third-party plaintiff, may cause a summons defendmg party may, as third-party plaitff, serve a
and complaint to be served upon a person not a party to the summons and complaint on a nonparty who is or
action who is or may be liable to the third-party plaintiff forsumnadcopitonanpaywhisrallion whor p of the p eliaintiffsblaim agai the third-party plmay be liable to it for all or part of the claim against
all or part of the plaintiffs claim against the third-party it But the third-party plaintiff must, by motion,
plaintiff The third-party plaintiff need not obtain leave to obtain the court's leave if it files the third-party
make the service if the third-party plaintiff files the
third-party complaint not later than 10 days after serving the complaint more than 10 days after serving its

original answer Otherwise the third-party plaintiff must original answer

obtain leave on motion upon notice to all parties to the (2) Third-Party Defendant's Claims and Defenses.
action The person served with the summons and third-party The person served with the summons and third-party
complaint, hereinafter called the third-party defendant, complaint - the "third-party defendant"
shall make any defenses to the third-party plaintiffs claim
as provided in Rule 12 and any counterclaims against the (A) must assert any defense agaist the third-party
third-party plaintiff and cross-claims against other third-party plaintiffs claim under Rule 12,

defendants as provided in Rule 13 The third-party (B) must assert any counterclaim against the third-
defendant may assert against the plaintiff any defenses party plaintiff under Rule 13(a), and may assert
which the third-party plaintiff has to the plaintiffs claim any counterclaim against the third-party
The third-party defendant may also assert any claim against plaintiff under Rule 13(b) or any crossclaim
the plaintiff arising out of the transaction or occurrence against another third-party defendant under
that is the subject matter of the plaintiffs claim against the Rule 13(g),
third-party plaintiff The plaintiff may assert any claim
against the third-party defendant arising out of the (C) may assert against the plaintiff any defense that

transaction or occurrence that is the subject matter of the the third-party plaintiff has to the plaintiffs

plaintiffs claim against the third-party plaintiff, and the claim, and

third-party defendant thereupon shall assert any defenses as (D) may also assert against the plaintiff any claim
provided in Rule 12 and any counterclaims and cross-claims arising out of the transaction or occurrence that
as provided in Rule 13 Any party may move to strike is the subject matter of the plaintiffs claim
the third-party claim, or for its severance or separate trial against the third-party plaintiff
A third-party defendant may proceed under this rule against
any person not a party to the action who is or may be liable (3) Plaintiffs Claims Against a Third-Party

to the third-party defendant for all or part of the claim Defendant. The plaintiff may assert against the
made in the action against the third-party defendant The third-party defendant any claim arising out of the

transaction or occurrence that is the subject matter
of the plaintiffs claim against the third-party
plaintiff, and the third-party defendant must assert
any defense under Rule 12 and any counterclaim
under Rule 13(a), and may assert any counterclaim
under Rule 13(b) or any crossclaim under Rule
13(g)

(4) Motion to Strike, Sever, or Try Separately. Any
party may move to strike the third-party claim, to
sever it, or to try it separately

(5) Third-Party Defendant's Claim Against a
Nonparty. A third-party defendant may proceed
under this rule against a nonparty who is or may be
liable to the third-party defendant for all or part of
any claim against it
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third-party complaint, if within the admiralty and maritime (6) Third-Party Complaint In Rem. If within the
jurisdiction, may be in rem against a vessel, cargo, or other admiralty or maritime jurisdiction, a third-party
property subject to admiralty or maritime process in rem, in complaint may be in rem In that event, a reference
which case references in this rule to the summons include the in this rule to the "summons" includes the warrant of
warrant of arrest, and references to the third-party plaintiff or arrest, and a reference to the defendant or third-party
defendant include, where appropriate, a person who asserts a plaintiff includes, where appropriate, a person who
right under Supplemental Rule C(6)(b)(i) in the property asserts a right under Supplemental Rule C(6)(b)(i) in
arrested the property arrested

(b) When Plaintiff May Bring in Third Party. (b) When a Plaintiff May Bring in a Third Party. When a
When a counterclaim is asserted against a plaintiff, the counterclaim is asserted against a plaintiff, the plaintiff
plaintiff may cause a third party to be brought in under may bring in a third party if this rule would allow a
circumstances which under this rule would entitle a defendant defendant to do so
to do so

(c) Admiralty and Maritime Claims. When a (c) Admiralty or Maritime Claim.
plaintiff asserts an admiralty or maritime claim within themagof Rule 9(h), the defendant or person who asserts a (I) Scope of Impleader. If aplaintff asserts an
meaning oRue9btedfnatopesnwoasrsaadmiralty or manitime claim under Rule 9(h), the
right under Supplemental Rule C(6)(b)(i), as a third-party dmfrant or an coasm underplaintff, may bring in a third-party defendant who may be defendant or a person who asserts a right under
plantiffmary hbrig ein ather ty defenpdant~orto the Supplemental Rule C(6)(b)(i) may, as a third-party
wholly or partly liable, either to the plaintiff or potelaintiff, bring in a third-party defendant who may
third-party plaintiff, by way of remedy over, contribution, or pbeiwholl or partl deier at the p ai
otherwise on account of the same transaction, occurrence, or be wholly or partly lable - either to the plainff

series of transactions or occurrences In such a case the or to the third-party plaintiff-- for remedy over,
third-party plaintiff may also demand judgment against the contribution, or otherwise on account of the same

third-party defendant in favor of the plaintiff, in which event transaction, occurrence, or series of transactions or

the third-party defendant shall make any defenses to the claim occurrences

of the plaintiff as well as to that of the third-party plaintiff in (2) Defending Against a Demandfor Judgmentfor
the manner provided in Rule 12 and the action shall proceed the Plaintiff The third-party plaintiff may demand
as if the plaintiff had commenced it against the third-party judgment in the plaintiffs favor against the third-
defendant as well as the third-party plaintiff party defendant In that event, the third-party

defendant must defend under Rule 12 against the
plaintiffs claim as well as the third-party plaintiffs
claim, and the action proceeds as if the plaintiff had
sued both the third-party defendant and the third-
party plaintiff

COMMITTEE NOTE

The language of Rule 14 has been amended as part of the general restyling of the Civil
Rules to make them more easily understood and to make style and terminology consistent
throughout the rules These changes are intended to be stylistic only.

Former Rule 14 twice refers to counterclaims under Rule 13. In each case, the operation
of Rule 13(a) depends on the state of the action at the time the pleading is filed. If plaintiff and
third-party defendant have become opposing parties because one has made a claim for relief
against the other, Rule 13(a) requires assertion of any counterclaim that grows out of the
transaction or occurrence that is the subject matter of that claim Rules 14(a)(2)(B) and (a)(3)
reflect the distinction between compulsory and permissive counterclaims
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Rule 15. Amended and Supplemental Pleadings Rule 15. Amended and Supplemental Pleadings

(a) Amendments. A party may amend the party's (a) Amendments Before Trial.
pleading once as a matter of course at any time before a
responsive pleading is served or, if the pleading is one to (I) Amending as a Matter of Course. Apartyinay
which no responsive pleading is permitted and the action has amend its pleading once as a matter of course
not been placed upon the trial calendar, the party may so (A) before being served with a responsive
amend it at any time within 20 days after it is served pleading, or
Otherwise a party may amend the party's pleading only by
leave of court or by written consent of the adverse party, and (B) within 20 days after serving the pleading if

leave shall be freely given when justice so requires A party a responsive pleading is not permitted and

shall plead in response to an amended pleading within the the action is not yet on the tril calendar

time remaining for response to the original pleading or within (2) Other Amendments. Except as allowed in Rule
10 days after service of the amended pleading, whichever 15(a)(1), a party may amend its pleading only with
period may be the longer, unless the court otherwise orders the adverse party's written consent or by leave of

court The court should freely give leave when
justice so requires

(3) Time to Respond. Unless the court orders otherwise,
any required response to an amended pleading must
be made within the time remaining to respond to the
original pleading or within 10 days after service of
the amended pleading, whichever is later

(b) Amendments to Conform to the Evidence. When (b) Amendments During and After Trial.
issues not raised by the pleadings are tried by express or
implied consent of the parties, they shall be treated in all (1) During Tris w If, at trial, a party objects that

evidence is not within the issues raised in the
respects as if they had been raised in the pleadings Such pleadings, the court may allow the pleadings to
amendment of the pleadings as may be necessary to cause b
them to conform to the evidence and to raise these issues may be amended The court should freely allow an

be made upon motion of any party at any time, even after mendment whe oing so wil ti sating the

judgment, but failure so to amend does not affect the result of merits and the objecting party fails to satisfy the

the trial of these issues If evidence is objected to at the trial court that admitting the efdence would prejudice

on the ground that it is not within the issues made by the that party's action or defense on the merits The

pleadings, the court may allow the pleadings to be amended court may grant a continuance to enable the
and shall do so freely when the presentation of the merits of objectig party to meet the evdence

the action will be subserved thereby and the objecting party (2) After TriaL When issues not raised by the pleadings
fails to satisfy the court that the admission of such evidence are tried by the parties' express or implied consent,
would prejudice the party in maintaining the party's action or they must be treated in all respects as if raised in the
defense upon the merits The court may grant a continuance pleadings A party may move - at any time, even
to enable the objecting party to meet such evidence after judgment - to amend the pleadings to conform

them to the evidence and to raise the unpleaded
issues But failure to amend does not affect the
result of the trial of these issues
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FEDERAL RULES OF CIVIL PROCEDURE 41

(c) Relation Back of Amendments. An amendment (c) Relation Back of Amendments.
of a pleading relates back to the date of the original pleading
when (1) When an Amendment May Relate Back. An

amendment to a pleading relates back to the date of
(1) relation back is permitted by the law that the original pleading when

provides the statute of limitations applicable to the (A) the law that provides the applicable statute of
action, or limitations permits relation back,

(2) the claim or defense asserted in the amended (B) the amendment asserts a claim or defense that
pleading arose out of the conduct, transaction, or arose out of the conduct, transaction, or
occurrence set forth or attempted to be set forth in the arose set o rth c onduct, to o sorignalpleaing oroccurrence set forth -or attempted to be set
original pleading, or forth - in the original pleading, or

(3) the amendment changes the party or thenaming of the party against whom a claim is asserted (C) the amendment changes the party or the naming
namingof the foregoingparty ainstn wm alatimfis aswten of the party against whom a claim is asserted, if
if the foregoing provision (2) is satisfied and, within Rule 15(c)(1)(B) is satisfied and if, within the
the period provided by Rule 4(m) for Service of the period provided by Rule 4(m) for serving the
summons and complaint, the party to be brought in
by amendment (A) has received such notice of the summons and complaint, the party to be brought

institution of the action that the party will not be in by amendment

prejudiced in maintaining a defense on the merits, and (i) received such notice of the action that it
(B) knew or should have known that, but for a mistake will not be prejudiced in defending on the
concerning the identity of the proper party, the action merits, and
would have been brought against the party (ii) knew or should have known that, but for a

The delivery or mailing of process to the United mistake concerning!' the proper party's
States Attorney, or United States Attorney's designee, or identity, the action would have been
the Attorney General of the United States, or an agency brought against it
or officer who would have been a proper defendant if
named, satisfies the requirement of subparagraphs (A) (2) Notice to the United States. When the United States
and (B) of this paragraph (3) with respect to the United or a United States agency or officer is added as a
States or any agency or officer thereof to be brought into defendant by amendment, the notice requirements of
the action as a defendant Rule 15(c)(l)(C)(i) and (ii) are satisfied if, during the

stated period, process was delivered or mailed to the
United States attorney or the United States attorney's
designee, to the Attorney General of the United
States, or to the officer or agency

(d) Supplemental Pleadings. Upon motion of a party (d) Supplemental Pleadings. On motion and reasonable
the court may, upon reasonable notice and upon such terms notice, the court may, upon just terms, permit a party to
as are just, permit the party to serve a supplemental pleading serve a supplemental pleading setting forth any
setting forth transactions or occurrences or events which transaction, occurrence, or event that happened after the
have happened since the date of the pleading sought to be date of the pleading to be supplemented The court may
supplemented Permission may be granted even though the permit supplementation even though the original pleading
original pleading is defective in its statement of a claim for is defective in stating a claim or defense And if the
relief or defense If the court deems it advisable that the court considers it advisable, the court may order that the
adverse party plead to the supplemental pleading, it shall adverse party plead to the supplemental pleading by a
so order, specifying the time therefor specified time

I The Style Subcommittee would prefer to use "about" rather than "concerning'
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COMMITTEE NOTE

The language of Rule 15 has been amended as part of the general restyling of the Civil
Rules to make them more easily understood and to make style and terminology consistent
throughout the rules These changes are intended to be stylistic only.

Former Rule 15(c)(3)(A) called for notice of the "institution" of the action.
Rule 15(c)(1)(C)(i) omits the reference to "institution" as potentially confusing. What counts
is that the party to be brought in have notice of the existence of the action, whether or not the
notice includes details as to its "institution
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Rule 16(a)

Rule 16. Pretrial Conferences; Scheduling; Management Rule 16. Pretrial Conferences; Scheduling;

Management

(a) Pretrial Conferences; Objectives. Inanyaction, (a) Purposes of a Pretrial Conference. In any action,
the court may in its discretion direct the attorneys for the the court may direct the attorneys and any unrepresented
parties and any unrepresented parties to appear before it for a parties to appear for one or more pretrial conferences for
conference or conferences before trial for such purposes as such purposes as

(1) expediting the disposition of the action, (1) expediting disposition of the action,

(2) establishing early and continuing control so (2) establishing early and continuing control so that
that the case will not be protracted because of lack of the case will not be protracted because of lack
management, of management,

(3) discouraging wasteful pretrial activities, (3) discouraging wasteful pretrial activities,

(4) improving the quality of the trial through (4) improving the quality of the trial through more
more thorough preparation, and, thorough preparation, and

(5) facilitating the settlement of the case (5) facilitating settlement
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Rule 16(b)

(b) Scheduling and Planning. Except in categories of (b) Scheduling.
actions exempted by district court rule as inappropriate, the (1) Scheduling Order Except in categories of actions
distnct judge, or a magistrate judge when authorized by exemptedbloca rue asinpproprateotestrict
district court rule, shall, after receiving the report from the exempted by local rule as inappropriate, the distzct

parties under Rule 26(f) or after consulting with the local rule - must issue a scheduling order
attorneys for the parties and any unrepresented parties by a
scheduling conference, telephone, mail, or other suitable (A) after receiving the parties' report under Rule
means, enter a scheduling order that limits the time 26(0, or

(1) to join other parties and to amend the (B) after consulting with the parties' attorneys and
pleadings, any unrepresented parties at a scheduling

(2) to file motions, and conference or by telephone, mail, or other
suitable means

(3) to complete discovery (2) Time to Issue. The judge must issue the scheduling

The scheduling order may also include order as soon as practicable, but in any event within
120 days after any defendant has been served with(4) modificatons of the times for disclosures the complaint and within 90 days after any defendant

under Rules 26(a) and 26(e)(l) and of the extent of has appeared
discovery to be permitted,

(5) the date or dates for conferences before trial, a (3) Contents of the Order.

final pretrial conference, and trial, and (A) Requtired Contents The scheduling order
must limit the time to join other parties, amend

(6) any other matters appropriate in the the pleadings, complete discovery, and file
circumstances of the case motions

The order shall issue as soon as practicable but in any event
within 90 days after the appearance of a defendant and within (B) PermttedContents The schedulng order may
120 days after the complaint has been served on a defendant (i) modify the timing of disclosures under
A schedule shall not be modified except upon a showing o Rules 26(a) and 26(e)(1),
good cause and by leave of the district judge or, when (ii) modify the extent of discovery,

authorized by local role, by a magistrate judge
(iii) set dates for pretrial conferences and for

trial, and

(iv) include other appropriate matters

(4) Modifying a Schedule. A schedule may be modified
only for good cause and by leave of the judge
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Rule 16(c)

(c) Subjects for Consideration at Pretrial (c) Attendance and Matters for Consideration at Pretrial
Conferences. At any conference under this rule Conferences.
consideration may be given, and the court may take
appropriate action, with respect to (1) Attendance. A represented party must authorize at

least one of its attorneys to make stipulations and
(1) the formulation and simplification of the admissions about all matters that can reasonably be

issues, including the elimination of frivolous claims or anticipated for discussion at a pretrial conference.
defenses, If appropriate, the court may require that a party or

(2) the necessity or desirabilty of amendments to its representative be present or reasonably availablethe pleadings, by telephone to consider possible settlement

(3) the possibility of obtainin2 admissions of fact (2) Matters for Consideration. At any pretrial
and of documents which will avoid unnecessary proof, conference under this rule, the court may consider

stipulations regarding the authenticity of documents, and take appropriate action on the following matters

and advance rulings from the court on the admissibility (A) formulating and simplifying the issues, and
of evidence, eliminating frivolous claims or defenses,

(4) the avoidance of unnecessary proof and of (B) amending the pleadings if necessary or
cumulative evidence, and limitations or restrictions on desirable,
the use of testimony under Rule 702 of the Federal
Rules of Evidence, (C) obtaining admissions and stipulations regarding

facts and documents to avoid unnecessary
(5) the appropriateness and timing of summary proof, and ruling in advance on

adjudication under Rule 56, the admissibility of evidence,

(6) the control and scheduling of discovery, (D) avoiding unnecessary proof and cumulative
including orders affecting disclosures and discovery evidence, and limiting the use of testimony
pursuant to Rule 26 and Rules 29 through 37, under Federal Rule of Evidence 702,

(E) determining the appropriateness and timing of

summary adjudication under Rule 56,

(F) controlling and scheduling discovery, including

orders affecting disclosures and discovery under
Rule 26 and Rules 29 through 37,
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Rule 16(c)

(7) the identification of witnesses and documents, (G) identifying witnesses and documents,
the need and schedule for filing and exchanging pretrial scheduling the filing and exchange of any
briefs, and the date or dates for further conferences and pretrial briefs, and fixing dates for further
for trial, conferences and for trial,

(8) the advisability of referring matters to a (H) referring matters to a magistrate judge or
magistrate judge or master, master,

(9) settlement and the use of special procedures to (1) settling the case and using special procedures to
assist in resolving the dispute when authorized by assist in resolving the dispute when authorized
statute or local rule, by statute or local rule,

(10) the form and substance of the pretrial order, (J) determining the form and content of the pretrial

(11) the disposition of pending motions, order,

(12) the need for adopting special procedures for (K) disposing of pending motions,
managing potentially difficult or protracted actions that (L) adopting special procedures for managing
may involve complex issues, multiple parties, difficult potentially difficult or protracted actions that
legal questions, or unusual proof problems, may involve complex issues, multiple parties,

(13) an order for a separate trial pursuant to Rule difficult legal questions, or unusual proof

42(b) with respect to a claim, counterclaim, cross-claim, problems,

or third-party claim, or with respect to any particular (M) ordering a separate trial under Rule 42(b) of a
issue in the case, claim, counterclaim, crossclaim, third-party

(14) an order directing a party or parties to present claim, or particular issue,

evidence early in the trial with respect to a manageable (N) directing the presentation of evidence early in
issue that could, on the evidence, be the basis for a the trial regarding a manageable issue that
judgment as a matter of law under Rule 50(a) or a might, on the evidence, be the basis for a
judgment on partial findings under Rule 52(c), judgment as a matter of law under Rule 50(a) or

(15) an order establishing a reasonable limit on the a judgment on partial findings under Rule 52(c),
time allowed for presenting evidence, and (0) establishing a reasonable limit on the time

(16) such other matters as may facilitate thejust, allowed to present evidence, and
speedy, and inexpensive disposition of the action (P) facilitating in other ways the just, speedy, and

At least one of the attorneys for each party participating in inexpensive disposition of the action
any conference before trial shall have authority to enter into
stipulations and to make admissions regarding all matters that
the participants may reasonably anticipate may be discussed
If appropriate, the court may require that a party or its
representative be present or reasonably available by
telephone in order to consider possible settlement of the
dispute

Civil Rules 16-22 & 23 1-25 -with global issue proposals 4 March 23, 2004



Rule 16(d)-(e)

(d) Final Pretrial Conference. Any final pretrial (d) Pretrial Orders. After any conference under this rule,
conference shall be held as close to the time of trial as the court should enter an order reciting the action taken
reasonable under the circumstances The participants at any This order controls the course of the action unless the
such conference shall formulate a plan for trial, including a court modifies it
program for facilitating the admission of evidence The
conference shall be attended by at least one of the attorneys
who will conduct the trial for each of the parties and by any
unrepresented parties

(e) Pretrial Orders. After any conference held (e) Final Pretrial Conference and Orders. The court may
pursuant to this rale, an order shall be entered reciting the hold a final pretrial conference to formulate a trial plan,
action taken This order shall control the subsequent course including a plan to facilitate the admission of evidence
of the action unless modified by a subsequent order The The conference must be held as close to the start of trial
order following a final pretrial conference shall be modified as is reasonable, and must be attended by at least one
only to prevent manifest injustice attorney who will conduct the trial for each party and by

any unrepresented party The court may modify an order

made after a final pretrial conference only to prevent
manifest injustice
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Rule 16()

(f) Sanctions. If a party or party's attorney fails to (1) Sanctions.
obey a scheduling or pretrial order, or if no appearance is
made on behalf of a party at a scheduling or pretrial (1) In Genera The court, on motio or on its own,

may issue any just orders, including those authorizedconference, or if a party or party's attorney is substantially by Rule 37(b)(2)(B), (C), and (D), if a party or its
unprepared to participate in the conference, or if a party or atre
party's attorney fails to participate in good faith, the judge, attorney
upon motion or the judge's own initiative, may make such (A) fails to appear at a scheduling or other pretrial
orders with regard thereto as are just, and among others any conference,
of the orders provided in Rule 37(b)(2)(B), (C), (D) In lieu
of or in addition to any other sanction, the judge shall require (B) is substantially unprepared to participate - or

does not participate in good faith-in a
the party or the attorney representing the party or both to pay sc ng ortote ia onferen o
the reasonable expenses incurred because of any scheduhng or other Pretrial conference, or
noncompliance with this rule, including attorney's fees, (C) fails to obey a scheduling or other pretrial order
unless the judge finds that the noncompliance was
substantially justified or that other circumstances make an (2) Imposing Fees and Costs. Instead of or in addition
award of expenses unjust to any other sanction, the court must require the

party, its attorney, or both to pay the reasonable
expenses - including attorney's fees - incurred
because of any noncompliance with this rule, unless
the noncompliance was substantially justified or
other circumstances make an award of expenses
unjust

COMMITTEE NOTE

The language of Rule 16 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only
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Rule 17(a)

IV. PARTIES TITLE IV. PARTIES

Rule 17. Parties Plaintiff and Defendant; Capacity Rule 17. The Plaintiff and Defendant; Capacity

(a) Real Party in Interest. Every action shall be (a) Real Party in Interest.
prosecuted in the name of the real party in interest An
executor, administrator, guardian, badee, trustee of an (1) Requirement andDesignation. A in intmust be

express trust, a party with whom or in whose name a contract Thefl im s in the ir own n ithout

has been made for the benefit of another, or a party The followpeg may sue fo thebr own names without

authorized by statute may sue in that person's own name jouig the person for whose benefit the acton is

withoutjoining the party for whose benefit the action is brought

brought, and when a statute of the United States so provides, (A) an executor,
an action for the use or benefit of another shall be brought in
the name of the United States No action shall be dismissed (B) an adminstrator,

on the ground that it is not prosecuted in the name of the real (C) a guardian,
party in interest until a reasonable time has been allowed
after objection for ratification of commencement of the action (D) a bailee,

by, orjoinder or substitution of, the real party in interest, and (E) a trustee of an express trust,
such ratification, joinder, or substitution shall have the same
effect as if the action had been commenced in the name of the (F) a party with whom or in whose name a contract
real party in interest has been made for another's benefit, and

(G) a party authorized by statute

(2) Action in the Name of the UnitedStatesfor
Another's Use or Benefit. When a federal
statutzU,.itd State statute so provides, an action

for another's use or benefit must be brought in the
name of the United States

(3) Joinder of the Real Party in Interest The court

may not dismiss an action for failure to prosecute
in the name of the real party in interest until, after
objection, a reasonable time has been allowed for the
real party in interest to ratify, join, or be substituted
into the action After ratification, joinder, or
substitution, the action proceeds as if it had been
commenced by the real party in interest
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Rule 17(b)-(c)

(b) Capacity to Sue or Be Sued. The capacity of an (b) Capacity to Sue or Be Sued. Capacity to sue or be sued
individual, other than one acting in a representative capacity, is determined as follows
to sue or be sued shall be determined by the law of the
individual's domicile The capacity of a corporation to sue or (1) for an individual who is not acting in a representative
be sued shall be determined by the law under which it was capacity, by the law of the individual's domicile,
organized In all other cases capacity to sue or be sued shall (2) for a corporation, by the law under which it was
be determined by the law of the state in which the district organized, and
court is held, except (I) that a partnership or other
uincorporated association, which has no such capacity by (3) for all other parties, by the law of the state where the

the law of such state, may sue or be sued in its common name district court is locate
for the purpose of enforcing for or against it a substantive except that
right existing under the Constitution or laws of the United (A) a partnership or other unincorporated
States, and (2) that the capacity of a receiver appointed by a association with no such capacity under that
court of the United States to sue or be sued in a court of the state's law may sue or be sued in its common
United States is governed by Title 28, U S C , Sections 754 name to enforce a substantive night existing
and 959(a) under federal lawt.he Unit•di Sa-

Cc sfiutiota Inn, and

(B) 28 U S C §§ 754 and 959(a) govern the
capacity of a receiver appointed by a United
States court to sue or be sued in a United States
court

(c) Infants or Incompetent Persons. Whenever an (c) Minor or Incompetent Person.
infant or incompetent person has a representative, such as a
general guardian, committee, conservator, or other like (1) With a Representative. The following
fiduciary, the representative may sue or defend on behalf of representatives may sue or defend on behalf of a
the infant or incompetent person An infant or incompetent
person who does not have a duly appointed representative (A) a general guardian,
may sue by a next fniend or by a guardian ad litem The court
shall appoint a guardian ad litem for an infant or incompetent (B) a committee,
person not otherwise represented in an action or shall make (C) a conservator, or
such other order as it deems proper for the protection of the
infant or incompetent person (D) a like fiduciary

(2) Without a Representative. A minor or an
incompetent person who does not have a duly
appointed representative may sue by a next friend
or by a guardian ad litem The court must appoint
a guardian ad hitem - or issue another appropriate
order -to protect a minor or incompetent person
who is unrepresented in an action

COMMITTEE NOTE

The language of Rule 17 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.
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Rule 18

Rule 18. Joinder of Claims and Remedies Rule 18. Joinder of Claims and Remedies

(a) Joinder of Claims. A party asserting a claim to (a) Joinder of Claims. A party asserting a claim,
relief as an original claim, counterclaim, cross-claim or counterclaim, crossclaim, or third-party claim may join,
third-party claim, may join, either as independent or as as independent or alternate claims, as many claims as it
alternate claims, as many claims, legal, equitable, or has against an opposing party
maritime, as the party has against an opposing party

(b) Joinder of Remedies; Fraudulent Conveyances. (b) Joinder of Remedies; Contingent Claims. A party may
Whenever a claim is one heretofore cognizable only after join two claims even though one of them is contingent on
another claim has been prosecuted to a conclusion, the two the disposition of the other, but the court may grant relief
claims may be joined in a single action, but the court shall only in accordance with the parties' relative substantive
grant relief in that action only in accordance with the relative rights In particular, a plaintiff may state a claim for
substantive rights of the parties In particular, a plaintiff may money and a claim to set aside a conveyance that is
state a claim for money and a claim to have set aside a fraudulent as to that plaintiff, without first obtaining a
conveyance fraudulent as to that plaintiff, without first having udment for the money
obtained a iudgment establishing the claim for money

COMMITTEE NOTE

The language of Rule 18 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Modification of the obscure former reference to a claim "heretofore cognizable only after
another claim has been prosecuted to a conclusion" avoids any uncertainty whether Rule 18(b)'s
meaning is fixed by retrospective inquiry from some particular date
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Rule 19(a)-(b)

Rule 19. Joinder of Persons Needed Rule 19. Required Joinder of Parties

for Just Adjudication

(a) Persons to Be Joined if Feasible. A person who is (a) Persons Required to Be Joined if Feasible.
subject to service of process and whosejoinder will not
deprive the court ofjurisdiction over the subject matter of the (1) Required Party. A person who is subject to service

action shall be joined as a party in the action if(l) in the of process and whosejoinder will not deprive the
person's absence complete relief cannot be accorded among court of subject-matter jurisdiction must be joined as

those already parties, or (2) the person claims an interest a party if

relating to the subject of the action and is so situated that the (A) in that person's absence, the court cannot
disposition of the action in the person's absence may (i) as a accord complete relief among extsting parties,
practical matter impair or impede the person's ability to or
protect that interest or (in) leave any of the persons already
parties subject to a substantial risk of incurring double, (B) that person claims an interest relating to the
multiple, or otherwise inconsistent obligations by reason of subject of the action and is so situated that
the claimed interest If the person has not been so joined, the disposing of the action in the person's absence
court shall order that the person be made a party If the may
person should join as a plaintiff but refuses to do so, the (I) as a practical matter impair or impede the
person may be made a defendant, or, in a proper case, an person's ability to protect the interest, or
involuntary plaintiff If the joined party objects to venue and
joinder of that party would render the venue of the action (ii) leave an existing party subject to a
improper, that party shall be dismissed from the action substantial risk of incurring double,

multiple, or otherwise inconsistent
obligations because of the interest

(2) Joinder by Court Order. Ifa person has not been
joined as required, the court must order that the
person be made a party A person who refuses to
join as a plaintiff may be made either a defendant or,
in a proper case, an involuntary plaintiff

(3) Venue. If ajoined party objects to venue and the
joinder would render venue improper, the court must
dismiss that party

(b) Determination by Court Whenever Joinder Not (b) When Joinder Is Not Feasible. If a person who is
Feasible. If a person as described in subdivision (a)(1)-(2) required to be joined if feasible cannot be joined, the
hereof cannot be made a party, the court shall determine court must determine whether, in equity and good
whether in equity and good conscience the action should conscience, the action should proceed among the existing
proceed among the parties before it, or should be dismissed, parties or should be dismissed The factors for the court
the absent person being thus regarded as indispensable The to consider include
factors to be considered by the court include first, to what
extent ajudgment rendered in the person's absence might be (1) the extent to which a judgment rendered in the
prejudicial to the person or those already parties, second, the person's absence might prejudice that person or the
extent to which, by protective provisions in the judgment, by existing parties,
the shaping of relief, or other measures, the prejudice can be (2) the extent to which any prejudice could be lessened
lessened or avoided, third, whether ajudgment rendered in or avoided by
the person's absence will be adequate, fourth, whether the
plaintiff will have an adequate remedy if the action is (A) protective provsions in the judgment,
dismissed for nonjoinder (B) shaping the relief, or

(C) other measures,

(3) whether a judgment rendered in the person's absence
would be adequate, and

(4) whether the plaintiff would have an adequate remedy
if the action were dismissed for nonjoinder
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Rule 19(c)-(d)

(c) Pleading Reasons for Nonjoinder. A pleading (c) Pleading Reasons for Nonjoinder. When asserting a
asserting a claim for relief shall state the names, if known to claim for relief, a party must state
the pleader, of any persons as described in subdivision
(a)(l)-(2) hereof who are notjoined, and the reasons why (1) the names, if known, of any persons who are

they are not joined required to be joined if feasible but are not joined,
and

(2) the reasons for not joining them

(d) Exception of Class Actions. This rule is subject to (d) Exception for Class Actions. This rule is subject to
the provisions of Rule 23 Rule 23

COMMITTEE NOTE
The language of Rule 19 has been amended as part of the general restyling of the Civil Rules

to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only

Former Rule 19(b) described the conclusion that an action should be dismissed for inability
to join a Rule 19(a) party by carrying forward traditional terminology: "the absent person being
thus regarded as indispensable." "Indispensable" was used only to express a conclusion reached
by applying the tests of Rule 19(b). It has been discarded as redundant.
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Rule 20

Rule 20. Permissive Joinder of Parties Rule 20. Permissive Joinder of Parties

(a) Permissive Joinder. All persons may join inone (a) Persons Who May Join or Be Joined.
action as plaintiffs if they assert any right to reliefjointly, (1) Plaintiffs. Persons mayjom in one action as
severally, or in the alternative in respect of or arising out of plaintiffs Pi
the same transaction, occurrence, or series of transactions or plaintiffs if

occurrences and if any question of law or fact common to all (A) they assert any right to reliefjointly, severally,
these persons will arise in the action All persons (and any or in the alternative with respect to or arising
vessel, cargo or other property subject to admiralty process in out of the same transaction, occurrence, or
rem) may be joined in one action as defendants if there is series of transactions or occurrences, and
asserted against them jointly, severally, or in the alternative,
any right to relief in respect of or arising out of the same (B) any legal or factual question common to all

transaction, occurrence, or series of transactions or plaintiffs will arise in the action

occurrences and if any question of law or fact common to all (2) Defendants. Persons - as well as a vessel, cargo,
defendants will arise in the action A plaintiff or defendant or other property subject to admiralty process in
need not be interested in obtaining or defending against all rem - may be joined in one action as defendants if
the relief demanded Judgment may be given for one or more
of the plaintiffs according to their respective rights to relief, (A) any right to relefs asserted against them
and against one or more defendants according to their jointly, severally, or in the alternative with

respective liabilities respect to or arising out of the same transaction,
occurrence, or series of transactions or
occurrences, and

(B) any legal or factual question common to all
defendants will arise in the action

(3) Extent of Rehef. Neither a plaintiff nor a defendant
need be interested in obtaining or defending against
all the relief demanded The court may grant
judgment to one or more plaintiffs according to their
rights, and against one or more defendants according
to their liabilities

(b) Separate Trials. The court may make such orders (b) Protective Measures. The court may issue orders -
as will prevent a party from being embarrassed, delayed, or including an order for separate trials -to protect an
put to expense by the inclusion of a party against whom the existing party against embarrassment, delay, expense,
party asserts no claim and who asserts no claim against the or other prejudice arising from the joinder of a person
party, and may order separate trials or make other orders to against whom the party asserts no claim and who asserts
prevent delay or prejudice no claim against the party

COMMITTEE NOTE

The language of Rule 20 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only
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Rule 21

Rule 21. Misjoinder and Non-Joinder of Parties Rule 21. Misjoinder and Nonjoinder of Parties

Misjoinder of parties is not ground for dismissal of an Misjoinder of parties is not a ground for dismissing an action
action Parties may be dropped or added by order of the On motion or onits own the court may at any time, on just
court on motion of any party or of its own initiative at any terms, add or drop a party Any claim against a party may be
stage of the action and on such terms as are just Any claim severed and adjudicated separately
against a party may be severed and proceeded with
separately

COMMITTEE NOTE

The language of Rule 21 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.
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Rule 22

Rule 22. Interpleader Rule 22. Interpleader

(1) Persons having claims against the plaintiff may be (a) Grounds.
joined as defendants and required to interplead when their (1) By a Plaintiff Persons with claims that may expose
claims are such that the plaintiff is or may be exposed to
double or multiple liability It is not ground for objection to joined as defendants and required to mterplead

the joinder that the claims of the several claimants or the Joinder for interpleader is proper even though
titles on which their claims depend do not have a common
origin or are not identical but are adverse to and independent (A) the claims of the several claimants, or the titles
of one another, or that the plaintiff avers that the plaintiff is on which their claims depend, lack a common
not liable in whole or in part to any or all of the claimants A origin or are adverse and independent rather
defendant exposed to similar liability may obtain such than identical, or
interpleader by way of cross-claim or counterclaim The (B) the plaintiff denies liability in whole or in part
provisions of this rule supplement and do not in any way to r allfte caimants
limit the joinder of parties permitted in Rule 20 to any or all of the claimants

(2) The remedy herein provided is in addition to and in (2) By a Defendant. A defendant exposed to similar

no way supersedes or limits the remedy provided by Title 28, liability may seek interpleader through a crossclaim

U S C, §§ 1335, 1397, and 2361 Actions under those or counterclaim

provisions shall be conducted in accordance with these rules (b) Relation to Other Rules and Statutes. This rule
supplements - and does not limit - the joinder of
parties permitted by Rule 20 The remedy it provides is
in addition to - and does not supersede or limit - the
remedy provided by 28 U S C §§ 1335, 1397, and 2361
Actions under those statutes must be conducted under
these rules

COMMITTEE NOTE

The language of Rule 22 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.
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Rule 23.1

Rule 23.1. Derivative Actions by Shareholders Rule 23.1. Derivative Actions

In a derivative action brought by one or more (a) Prerequisites. This rule applies when one or more
shareholders or members to enforce a right of a corporation shareholders or members of a corporation or an
or of an unincorporated association, the corporation or unincorporated association bring a derivative action
association having failed to enforce a right which may to enforce a right that the corporation or association may
properly be asserted by it, the complaint shall be verified and properly assert but has failed to enforce The derivative
shall allege (I) that the plaintiff was a shareholder or member action may not be maintained if it appears that the
at the time of the transaction of which the plaintiff complains plaintiff does not fairly and adequately represent the
or that the plaintiffs share or membership thereafter devolved interests of shareholders or members that are similarly
on the plaintiff by operation of law, and (2) that the action is situated in enforcing the right of the corporation or
not a collusive one to confer jurisdiction on a court of the association
United States which it would not otherwise have The
complaint shall also allege with particularity the efforts, if (b) Pleading Requirements. The complaint must be venfied

any, made by the plaintiff to obtain the action the plaintiff and must

desires from the directors or comparable authority and, if (I) allege that the plaintiff was a shareholder or member
necessary, from the shareholders or members, and the reasons at the time of the transaction complained of, or that
for the plaintiffs failure to obtain the action or for not the plaintiffs share or membership later devolved on
making the effort The derivative action may not be it by operation of law,
maintained ifit appears that the plaintiff does not fairly and
adequately represent the interests of the shareholders or (2) allege that the action is not a collusive one to confer

members similarly situated in enforcing the right of the jurisdiction that the court would otherwise lack, and

corporation or association The action shall not be dismissed (3) state with particularity
or compromised without the approval of the court, and notice
of the proposed dismissal or compromise shall be given to (A) the efforts, if any, made by the plaintiff to

shareholders or members in such manner as the court directs obtain the desired action from the directors or
comparable authority and, if necessary, from the
shareholders or members, and

(B) the reasons for not obtaining the action or not
making the effort

(c) Settlement, Dismissal, and Compromise. A derivative
action may be settled, voluntarily dismissed, or
compromised only with the court's approval Notice
of a proposed settlement, voluntary dismissal, or
compromise must be given to shareholders or members
in the manner that the court directs

COMMITTEE NOTE

The language of Rule 23.1 has been amended as part of the general restyling of the Civil
Rules to make them more easily understood and to make style and terminology consistent
throughout the rules These changes are intended to be stylistic only.
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Rule 23.2

Rule 23.2. Actions Relating to Unincorporated Rule 23.2. Actions Relating to Unincorporated
Associations Associations

An action brought by or against the members of an This rule applies to an action brought by or against the
unincorporated association as a class by naming certain members of an unincorporated association as a class by naming
members as representative parties may be maintained only certain members as representative parties The action may be
if it appears that the representative parties will fairly and maintained only ifit appears that those parties will fairly and
adequately protect the interests of the association and its adequately protect the interests of the association and its
members In the conduct of the action the court may make members In conducting the action, the court may issue
appropriate orders corresponding with those described in any appropriate orders corresponding with those in Rule 23(d),
Rule 23(d), and the procedure for dismissal or compromise of and the procedure for settlement, voluntary dismissal, or
the action shall correspond with that provided in Rule 23(e) compromise must correspond with the procedure in Rule 23(e)

COMMITTEE NOTE

The language of Rule 23.2 has been amended as part of the general restyling of the Civil
Rules to make them more easily understood and to make style and terminology consistent
throughout the rules These changes are intended to be stylistic only.
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Rule 24(a)-(b)

Rule 24. Intervention Rule 24. Intervention

(a) Intervention of Right. Upon timely application (a) Intervention of Right. Upon timely motion, the court
anyone shall be permitted to intervene in an action (1) when must permit anyone to intervene who
a statute of the United States confers an unconditional right (1) is given an unconditional right to intervene by a
to intervene, or (2) when the applicant claims an interest federal stator U ited St es statute, or
relating to the property or transaction which is the subject of
the action and the applicant is so situated that the disposition (2) claims an interest relating to the property or
of the action may as a practical matter impair or impede the transaction that is the subject of the action, and is
applicant's ability to protect that interest, unless the so situated that disposition of the action may as a
applicant's interest is adequately represented by existing practical matter impair or impede the movant's
parties ability to protect its interest, unless existing parties

adequately represent the movant's interest

(b) Permissive Intervention. Upon timely application (b) Permissive Intervention.
anyone may be permitted to intervene in an action (1) when (1) In General. Upon timely motion, the court may
a statute of the United States confers a conditional right to permit anyone to intervene who
intervene, or (2) when an applicant's claim or defense and the
main action have a question of law or fact in common When (A) is given a conditional right to intervene by a
a party to an action relies for ground of claim or defense upon federal statut-Unted Stats tatute, or
any statute or executive order administered by a federal or
state governmental officer or agency or upon any regulation, (B) has a claim or defense that shares a common

order, requirement, or agreement issued or made pursuant to question of law or fact with the main action

the statute or executive order, the officer or agency upon (2) By a Government Officer or Agency. Upon timely
timely application may be permitted to intervene in the motion, the court may permit a federal or state
action In exercising its discretion the court shall consider governmental officer or agency to intervene if
whether the intervention will unduly delay or prejudice the a party's claim or defense is based on
adjudication of the rights of the original parties (A) a statute or executive order administered by the

officer or agency, or

(B) any regulation, order, requirement, or
agreement issued or made under the statute or
executive order

(3) Delay or Prejudice. In exercising its discretion, the
court must consider whether the intervention will
unduly delay or prejudice the adjudication of the
original parties' rights
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Rule 24(c)

(c) Procedure. A person desiring to intervene shall (c) Procedure.
serve a motion to intervene upon the parties as provided in (1) Notice and Pleading Required. A motion to
Rule 5 The motion shall state the grounds therefor and intervene must be served on the parties as provided
shall be accompanied by a pleading setting forth the claim in Rule 5 The motion must stathe pa grounds for
or defense for which intervention is sought The sameprocdur shal b folowe whn a tatte f th Untedintervention and be accompanied by a pleading that
procedure shall be followed when a statute of the United sets forth the claim or defense for which intervention
States gives a right to intervene When the constitutionality is sought
of an act of Coneress affecting the public interest is drawn
in question in any action in which the United States or an (2) Challenge to a Statute; Court's Duty. When the
officer, agency, or employee thereof is not a party, the constitutionality of a statute affecting the public
court shall notify the Attorney General of the United interest is questioned in any action, the court must,
States as provided in Title 28, U S C § 2403 When the as provided in 28 U S C § 2403, notify
constitutionality of any statute of a State affecting the public A) the Attorney General of the United States if a
interest is drawn in question i any action in which that State federal statu o. f cthe Unte E es , is
or any agency, officer, or employee thereof is not a party, c ede an neither t United Ss
the court shall notify the attorney general of the State as challenged and neither the United States nor

provided in Title 28, U S C § 2403 A party challenging the any of its officers, agencies, or employees is a

constitutionality of legislation should call the attention of the party, and

court to its consequential duty, but failure to do so is not a (B) the Attorney General of the state, if a state
waiver of any constitutional right otherwise timely asserted statute is challenged and neither the state nor

any of its officers, agencies, or employees is a
party

(3) Party's Responsibility. A party challenging the
constitutionality of a statute should call the
court's attention to its duty under Rule 24(c)(2), but
failing to do so does not waive any constitutional
right otherwise timely asserted

COMMITTEE NOTE

The language of Rule 24 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only

The former rule stated that the same procedure is followed when a United States statute gives
a right to intervene This statement is deleted because it added nothing.
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Rule 25(a)-(c)

Rule 25. Substitution of Parties Rule 25. Substitution of Parties

(a) Death. (a) Death.

(1) If a party dies and the claim is not thereby (1) Substitution if the Claim Is Not Extinguished If a
extinguished, the court may order substitution of the party dies and the claim is not extinguished, the
proper parties The motion for substitution may be court may order substitution of the proper party A
made by any party or by the successors or motion for substitution may be made by any party or
representatives of the deceased party and, together with by the decedent's successor or representative If the
the notice of hearing, shall be served on the parties as motion is not made within 90 days after service of a
provided in Rule 5 and upon persons not parties in the statement noting the death, the action must be
manner provided in Rule 4 for the service of a dismissed with respect to the decedent
summons, and may be served in my judicial district
Unless the motion for substitution is made not later than (2) Continuation Among the Remaining Parties. After

90 days after the death is suggested upon the record by a party's death, if the right sought to be enforced
service of a statement of the fact of the death as survives only to or against the remaining parties, the

provided herein for the service of the motion, the action action does not abate, but proceeds in favor of or
shall be dismissed as to the deceased party against the remaining parties The death should benoted on the record

(2) In the event of the death of one or more of the Service. A motion to substitute, together with a
plaintiffs or of one or more of the defendants in an (3) notice A motin t bserved onetherties a
action in which the right sought to be enforced survives notice of hearing, must be served on the partes as
only to the surviving plaintiffs or only against the prouded l Rule 5 and on nonparthes as provided in

surviving defendants, the action does not abate The Rule 4 A statement noting death must be served n

death shall be suggested upon the record and the action

shall proceed in favor of or against the surviving parties judicial district

(b) Incompetency. If a party becomes incompetent, (b) Incompetency. If a party becomes incompetent, the court
the court upon motion served as provided in subdivision (a) may, on motion, allow the action to be continued by or
of this rule may allow the action to be continued by or against against the party's representative The motion must be
the party's representative served as provided in Rule 25(a)(3)

(c) Transfer of Interest. In case of any transfer of (c) Transfer of Interest. If an interest is transferred, the
interest, the action may be continued by or against the action may be continued by or against the original party
original party, unless the court upon motion directs the unless the court, on motion, directs the transferee to be
person to whom the interest is transferred to be substituted in substituted in the action orjoined with the original party
the action orjoined with the onginal party Service of the The motion must be served as provided in Rule 25(a)(3)
motion shall be made as provided in subdivision (a) of this
rule

Civil Rules 16-22 & 23 1-25 - with global issue proposals 19 March 23, 2004



Rule 25(d)

(d) Public Officers; Death or Separation From (d) Public Officers; Death or Separation from Office.
Office. (1) Automatic Substitution. An action does not abate

(1) When a public officer is a party to an action when a public officer who is a party in an official
in an official capacity and during its pendency dies, capacity dies, resigns, or otherwise ceases to hold
resigns, or otherwise ceases to hold office, the office while the action is pending The officer's
action does not abate and the officer's successor is successor is automatically substituted as a party
automatically substituted as a party Proceedings Later proceedings should be in the substituted party's
following the substitution shall be in the name of the name, but any misnomer not affecting the parties'
substituted party, but any misnomer not affecting the substantial rights must be disregarded The court
substantial rights of the parties shall be disregarded may order substitution at any time, but the absence
An order of substitution may be entered at any time, of such an order does not affect the substitution
but the omission to enter such an order shall not affect
the substitution (2) Officer's Name. A pubc officer who sues or is

sued in an official capacity may be designated by
(2) A public officer who sues or is sued in an official title rather than by name, but the court

official capacity may be described as a party by the may order that the officer's name be added
officer's official title rather than by name, but the court
may require the officer's name to be added

COMMITTEE NOTE

The language of Rule 25 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules These changes are intended to be stylistic only.
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Rule 26(a)

V. DEPOSITIONS AND DISCOVERY V. DISCLOSURES AND DISCOVERY

Rule 26. General Provisions Governing Discovery; Rule 26. Duty to Disclose; General Provisions
Duty of Disclosure Governing Discovery

(a) Required Disclosures; Methods to Discover (a) Required Disclosures.
Additional Matter. (1) Initial Disclosures.

(1) Initial Disclosures. Except in categories of
proceedings specified in Rule 26(a)(1)(E), or to the (A) In General Except as exempted by Rule
extent otherwise stipulated or directed by order, a party 26(a)l)(B) or as otherwise stipulated by the
must, without awaiting a discovery request, provide to parties or ordered by the court, a party must,other parties without awaiting a discovery request, provide to

the other parties
(A) the name and, if known, the address (I) the name and, if known, the address and

and telephone number of each individual likely to thone nub of each iddualsikel
have discoverable information that the disclosing telephone number of each individual nkely

party may use to support its claims or defenses, to have discoverable information - along

unless solely for impeachment, identifying the with the subjects of that information s
subjects of the information, that the disclosing party may use to support

its claims or defenses, unless the use would

(B) a copy of, or a description by category be solely for impeachment,
and location of, all documents, data compilations, (d) a copy - or a description by category and
and tangible things that are in the possession, locationp - of all documents, data
custody, or control of the party and that the compilations, and tangible things that the
disclosing party may use to support its claims or c long art hangitpessin ,defenses, unless solely for impeachment, disclosing party has in its possession,

custody, or control and may use to support

its claims or defenses, unless the use would
be solely for impeachment,

(C) a computation of any category of (iii) a computation of each category of
damages claimed by the disclosing party, making damages claimed by the disclosing
available for inspection and copying as under Rule party-- and also make available for
34 the documents or other evidentiary material, inspection and copying as under Rule 34
not privileged or protected from disclosure, on the documents or other evidentiary
which such computation is based, including material, unless privileged or protected
materials bearing on the nature and extent of from disclosure, on which each
injuries suffered, and computation of damages is based,

(D) for inspection and copying as under including materials bearing on the nature

Rule 34 any insurance agreement under which any and extent ofijuries suffered, and

person carrying on an insurance business may be (iv) for inspection and copying as under Rule
liable to satisfy part or all of a judgment which 34, any insurance agreement under which
may be entered in the action or to indemnify or an insurance business may be liable to
reimburse for payments made to satisfy the satisfy all or part of a possible judgment
judgment or to indemnify or reimburse for payments

made to satisfy the judgment
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Rule 26(a)

(E) The following categories of (B) Proceedmgs Exempt from Intial Disclosure
proceedings are exempt from initial disclosure The following categories of proceedings are
under Rule 26(a)(1) exempt from initial disclosure

(i) an action for review on an (i) an action for review on an administrative
administrative record, record,

(n) a petition for habeas corpus or (ii) a petition for habeas corpus or any other
other proceeding to challenge a criminal proceeding to challenge a criminal
conviction or sentence, conviction or sentence,

(ii) an action brought without (iii) an action brought without an
counsel by a person in custody of the United attorneyvmiies* by a person in the
States, a state, or a state subdivision, custody of the United States, a state, or a

(tv) an action to enforce or quash an state subdivision,
administrative summons or subpoena, (iv) an action to enforce or quash an

(v) an action by the United States administrative summons or subpoena,
to recover benefit payments, (v) an action by the United States to recover

(vi) an action by the United States benefit payments,
to collect on a student loan guaranteed by the (vi) an action by the United States to collect
United States, on a student loan guaranteed by the

(vii) a proceeding ancillary to United States,

proceedings in other courts, and (vii) a proceeding ancillary to a proceeding in

(viii) an action to enforce an another court, and

arbitration award (viii) an action to enforce an arbitration award
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Rule 26(a)

These disclosures must be made at or within 14 (C) Tnmefor Initial Disclosures-In General A
days after the Rule 26(f) conference unless a party must make the initial disclosures at or
different time is set by stipulation or court order, within 14 days after the Rule 26(t) conference
or unless a party objects during the conference that unless a different time is set by stipulation or
initial disclosures are not appropriate in the court order, or unless a party objects during the
circumstances of the action and states the conference that initial disclosures are not
objection in the Rule 26(f) discovery plan In appropriate in the circumstances of the action
ruling on the objection, the court must determine and states the objection in the Rule 26(f)
what disclosures-if any- are to be made, and set discovery plan In ruling on the objection, the
the time for disclosure Any party first served or court must determine what disclosures, if any,
otherwise joined after the Rule 26(f) conference are to be made and must set the time for
must make these disclosures within 30 days after disclosure
being served orjoined unless a different time is set
by stipulation or court order A party must make (D) Timefor Initial Disclosures -For Parties

its initial disclosures based on the information Served or Joined Later Apartythatis first
then reasonably available to it and is not excused served or otherwise joined after the Rule 26(f)
from making ats aisclosures because nt has not conference must make the initial disclosures

fully completed its investigation of the case or within 30 days after being served or joined

because it challenges the sufficiency of another unless a different time is set by stipulation or

party's disclosures or because another party has court order

not made its disclosures (E) Basis for Initial Disclosure, Unacceptable

Excuses A party must make its initial
disclosures based on the information then
reasonably available to it A party is not excused
from making its disclosures because it has not
fully completed its investigation of the case or
because it challenges the sufficiency of another
party's disclosures or because another party has
not made its disclosures
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Rule 26(a)

(2) Disclosure ot Expert Testimony. (2) Disclosure of Expert Testimony

(A) In addition to the disclosures required (A) In General In addition to the disclosures
by paragraph ( I ), a party shall disclose to other required by Rule 26(a)(1), a party must disclose
parties the identity of any person who may be used to the other parties the identity of any witness
at trial to present evidence under Rules 702, 703, it may use at trial to present evidence under
or 705 of the Federal Rules of Evidence Federal Rules of Evidence 702, 703, or 705

(B) Except as otherwise stipulated or (B) Written Report Unless otherwise stipulated by
directed by the court, this disclosure shall, with the parties or ordered by the court, this
respect to a witness who is retained or specially disclosure must be accompanied by a written
employed to provide expert testimony in the case report - prepared and signed by the witness
or whose duties as an employee of the party if the witness is one retained or specially
regularly involve giving expert testimony, be employed to provide expert testimony in the case
accompanied by a written report prepared and or whose duties as an employee of the party
signed by the witness The report shall contain a regularly involve giving expert testimony The
complete statement of all opinions to be expressed report must contain
and the basis and reasons therefor, the data or
other information considered by the witness in (i) a complete statement of all opions the
forming the opinions, any exhibits to be used as a witness wil express and of the basis and

summary of or support for the opinions, the reasons for them,

qualifications of the witness, including a list of all (ii) the data or other information considered
publications authored by the witness within the by the witness in forming them,
preceding ten years, the compensation to be paid
for the study and testimony, and a listing of any (iii) any exhibits that wil be used to

other cases in which the witness has testified as an summarize or support them,

expert at trial or by deposition within the (iv) the wttness's qualifications, including a
preceding four years list of all publications authored in the

previous ten years,

(v) a list of all other cases in which, during
the previous four years, the witness
testified as an expert at trial or by
deposition, and

(vi) a statement of the witness's compensation
for study and testimony in the case

(C) These disclosures shall be made at the (C) Time for Disclosing Expert Testimony A party
times and in the sequence directed by the court In must make these disclosures at the times and in
the absence of other directions from the court or the sequence that the court orders Absent a
stipulation by the parties, the disclosures shall be stipulation by the parties or a court order, the
made at least 90 days before the trial date or the disclosures must be made
date the case is to be ready for trial or, if the
evidence is intended solely to contradict or rebut (i) at least 90 days before the date set for trial
evidence on the same subject matter identified by or for the case to be ready for trial, or

another party under paragraph (2)(B), within 30 (ii) if the evidence is intended solely to
days after the disclosure made by the other party contradict or rebut evidence on the same
The parties shall supplement these disclosures subject matter identified by another party
when required under subdivision (e)(1) under Rule 26(a)(2)(B), within 30 days

after the other party's disclosure

(D) Supplementing the Disclosure. The parties
must supplement these disclosures when required
under Rule 26(e)
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Rule 26(a)

(3) Pretrial Disclosures. In addition to the (3) Pretrial Disclosures.
disclosures required by Rule 26(a)(1) and (2), a party (A) In General In additon to the disclosures
must provide to other parties and promptly file with the (A) In Ral 2n(addition to t disclos us
court the following information regarding the evidence rovide to the ohrartie and prty fietthat it may present at trial other than solely for provide to the other parties and promptly file the
titmpayeent afollowing information about the evidence that it
impeachment may present at trial other than solely for

(A) the name and, if not previously impeachment
provided, the address and telephone number of
each witness, separately identifying those whom (i) the name and, if not previously provided,
the party expects to present and those whom the the address and telephone number of each
party may call ifthe need arises, witness - separately identifying those the

party expects to present and those it may
(B) the designation of those witnesses call if the need arises,

whose testimony is expected to be presented by (ii) the designation of those witnesses whose
means of a deposition and, if not taken
stenographically, a transcript of the pertinent deposition and, if not taken
portions of the deposition testimony, and stenographically, a transcript of the

(C) an appropriate identification of each pertinent parts of the deposition, and
document or other exhibit, including summaries of (iii) an appropnate identification of each
other evidence, separately identifying those which document or other exhibit, including
the party expects to offer and those which the sum es of other evidencudingparty may otter if the need arises summaries of other evidence -- separately

identifying those items the party expects to
Unless otherwise directed by the court, these offer and those it may offer if the need
disclosures must be made at least 30 days before trial arises
Within 14 days thereafter, unless a different time is (B) Timefor Pretrial Disclosures, Objections
specified by the court, a party may serve and promptly Uls theourt Dtscotewe, thes
file a list disclosing (i) any objections to the use under Unless the court directs otherwise, these

Rule 32(a) of a deposition designated by another party disclosures must be made at least 30 days before

under Rule 26(a)(3)(B), and (in) any objection, together the cut set s affer tie, art may serve

with the grounds therefor, that may be made to the the court sets a different time, a party may serve

admissibility of materials identified under Rule and promptly file a list that states the following

26(a)(3)(C) Objections not so disclosed, other than objections any objections to the use under Rule

objections under Rules 402 and 403 of the Federal 32(a) of a deposition designated by another party

Rules of Evidence, are waived unless excused by the under Rule 26(a)(3)(A)(ii), and any objection,
court for 2ood cause together with the grounds for it, that may be

made to the admissibility of materials identified

under Rule 26(a)(3)(A)(iii) An objection not so
made - except for one under Federal Rule of
Evidence 402 or 403 - is waived unless
excused by the court for good cause

(4) Form of Disclosures. Unless the court (4) Form of Disclosures. Unless the court orders
orders otherwise, all disclosures under Rules 26(a)(1) otherwise, all disclosures under Rule 26(a) must be in
through (3) must be made in writing, signed, and writing, signed, and served
served

(5) Methods to Discover Additional Matter
Parties may obtain discovery by one or more of the
following methods depositions upon oral examination
or written questions, written interrogatories, production
of documents or things or permission to enter upon
land or other property under Rule 34 or 45(a)(1)(C),
for inspection and other purposes, physical and mental
examinations, and requests for admission
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Rule 26(b)

(b) Discovery Scope and Limits. Unless otherwise (b) Discovery Scope and Limits.
limited by order of the court in accordance with these rles, (1) Scope in General. Unless otherwise limited by court
the scope of discovery is as follows order, the scope of discovery is as follows Parties

(1) In General. Parties may obtain discovery may obtain discovery regarding any nonprivileged
regarding any matter, not privileged, that is relevant to matter that is relevant to the claim or defense of
the claim or defense of any party, including the any party - including the existence, description,
existence, description, nature, custody, condition, and nature, custody, condition, and location of any
location of any books, documents, or other tangible documents or other tangible things and the identity
things and the identity and location of persons having and location of persons who know of any
knowledge of any discoverable matter For good cause, discoverable matter For good cause, the court may
the court may order discovery of any matter relevant to order discovery of any matter relevant to the subject
the subject matter involved in the action Relevant matter involved in the action Relevant information
information need not be admissible at the trial if the need not be admissible at the trial if the discovery
discovery appears reasonably calculated to lead to the appears reasonably calculated to lead to the discovery
discovery of admissible evidence All discovery is of admissible evidence All discovery is subject to the
subject to the limitations imposed by Rule 26(b)(2)(i), limitations imposed by Rule 26(b)(2)(B)(i), (n), and
(ii), and (inl) (ln1)

(2) Limitations. By order, the court may alter (2) Limitations on Frequency and Extent.
the limits in these rules on the number of depositions
and interrogatories or the length of depositions under (A) When Permitted By order, the court mayalter the limits in these rules on the number of
Rule 30 By order or local rule, the court may also limit depos its interr ies on the length

the number of requests under Rule 36 The frequency deposions and interrogatories or on the length

or extent of use of the discovery methods otherwise of depositions under Rule 30 By order or local

permitted under these rules and by any local rule shall rule, the court may also limit the number of

be limited by the court if it detenmines that (i) the requests under Rule 36

discovery sought is unreasonably cumulative or (B) When Required The court must limit the
duplicative, or is obtainable from some other source frequency or extent of discovery otherwise
that is more convenient, less burdensome, or less permitted by these rules or by local rule if it
expensive, (ii) the party seeking discovery has had determines that
ample opportunity by discovery in the action to obtain
the information sought, or (ii) the burden or expense (i) the discovery sought is unreasonably

of the proposed discovery outweighs its likely benefit, cumulanve or duplscathre, or can be

taking into account the needs of the case, the amount in obtained from some other source that s

controversy, the parties' resources, the importance of more convenient, less burdensome, or

the issues at stake in the litigation, and the importance less expensive,

of the proposed discovery in resolving the issues The (ii) the party seeking discovery has had ample
court may act upon its own initiative after reasonable opportunity by discovery in the action to
notice or pursuant to a motion under Rule 26(c) obtain the information, or

(iii) the burden or expense of the proposed
discovery outweighs its likely benefit,
taking into account the needs of the case,
the amount in controversy, the parties'
resources, the importance of the issues at
stake in the litigation, and the importance
of the discovery in resolving the issues

(C) On Motion or the Court's Own Intiative The

court may act on motion or on its own after
reasonable notice
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Rule 26(b)

(3) Trial Preparation: Materials. Subject to (3) Trial Preparation: Materials.
the provisions of subdivision (b)(4) of this rule, a party (A) Documents and Tangible Things Generally, a
may obtain discovery of documents and tangible party may not discover documents and tangible
things otherwise discoverable under subdivision (b)(I) things otherwise discoverable under Rule

of this rule and prepared in anticipation of litigation or 26(b)(I ) and prepared in anticipation of
for trial by or for another party or by or for that other litigation or for trial by or for another party or
party's representative (including the other party's its representative (including the other party's
attorney, consultant, surety, indemnitor, insurer, or attorney, consultant, surety, indemnitor,
agent) only upon a showing that the party seeking insurer, or agent) But, subject to Rule
discovery has substantial need of the materials in theinueoagt)BsbjctoRl 26(b)(4), those materials may be discovered if
preparation of the party's case and that the party is the party shows that it has substantial need for
unable without undue hardship to obtain the the materials to prepare its case and cannot,
substantial equivalent of the materials by other means without undue hardship, obtain the substantil
In ordering discovery of such materials when the without od harip, by the means

required showing has been made, the court shall protect equivalent of the materials by other means

against disclosure of the mental impressions, (B) Protection Against Disclosure If the court
conclusions, opinions, or legal theories of an attorney orders discovery of those materials, it
or other representative of a party concerning the must protect against disclosure of the mental
litigation impressions, conclusions, opinions, or legal

A party may obtain without the required showing theories of a party's attorney or other

a statement concerning the action or its subject matter representatve concerning the ligatin

previously made by that party Upon request, a person (C) Previous Statement Any party or other person
not a party may obtain without the required showing a may, on request and without the showing
statement concerning the action or its subject matter required under Rule 26(b)(3)(A), obtain the
previously made by that person If the request is person's own previous statement about the
refused, the person may move for a court order The action or its subject matter If the request
provisions of Rule 37(a)(4) apply to the award of is refused, the person may move for a court
expenses incurred in relation to the motion For order, and Rule 37(a)(5) applies to the award
purposes of this paragraph, a statement previously of expenses A previous statement is either
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Rule 26(b)

made is (A) a written statement signed or otherwise (i) a written statement that the person has
adopted or approved by the person making it, or signed or otherwise adopted or approved,
(B) a stenographic, mechanical, electrical, or other or
recording, or a transcription thereof, which is a
substantilly verbatim recital of an oral statement by (ii) a contemporaneous stenographi,

the person making it and contemporaneously recorded mechaoical, electrical, or other
recording -- or a transcription of it

(4) Trial Preparation: Experts. that recites substantially verbatim the

(A) A party may depose any person who person's oral statement

has been identified as an expert whose opinions (4) Trial Preparation: Experts.
may be presented at trial If a report from the
expert is required under subdivision (a)(2)(B), the (A) Expert Who May Testify A party may depose

deposition shall not be conducted until after the any person who has been identified as an expert

report is provided whose opinions may be presented at trial If
Rule 26(a)(2)(B) requires a report from the

(B) A party may, through interrogatories expert, the deposition may be conducted only
or by deposition, discover facts known or opinions after the report is provided
held by an expert who has been retained or
specially employed by another party in (B) ExpertEmployedOnlyforTrialPreparaton
anticipation of litigation or preparation for trial Generally, a party may not, by interrogatories or

and who is not expected to be called as a witness deposition, discover facts known or opinions

at trial only as provided in Rule 35(b) or upon a held by an expert who has been retained or

showing of exceptional circumstances under specially employed by another party in
which it is impracticable for the party seeking anticipation of litigation or to prepare for trial

discovery to obtain facts or opinions on the same and who is not expected to be called as a witness
at trial But a party may do sosubject by other means

(C) Unless manifest injustice would result, (i) as provided in Rule 35(b), or

(i) the court shall require that the party seeking (ii) on showing exceptional circumstances
discovery pay the expert a reasonable fee for time under which it is impracticable for the
spent in responding to discovery under this party to obtain facts or opinions on the
subdivision, and (u1) with respect to discovery same subject by other means
obtained under subdivision (b)(4)(B) of this rule
the court shall require the party seeking discovery (C) Payment Unless manifest injustice would result,
to pay the other party a fair portion of the fees and the court must require that the party seeking
expenses reasonably incurred by the latter party in discovery
obtaining facts and opinions from the expert (i) pay the expert a reasonable fee for time

spent in responding to discovery under
Rule 26(b)(4)(A) or (B), and

(ii) with respect to discovery under Rule
26(b)(4)(B), also pay the other party a
fair portion of the fees and expenses it
reasonably incurred in obtaining the
expert's facts and opinions

(5) Claims of Privilege or Protection of Trial (5) Claiming Privilege or Protecting Trial-Preparation
Preparation Materials. When a party withholds Materials. When a party withholds information
information otherwise discoverable under these rules otherwise discoverable by claiming that the
by claiming that it is privileged or subject to protection information is privileged or subject to protection as
as trial preparation material, the party shall make the trial-preparation material, the party must
claim expressly and shall describe the nature of the
documents, communications, or things not produced (A) expressly make the claim, and

or disclosed in a manner that, without revealing (B) describe the nature of the documents,
information itself privileged or protected, will enable communications, or things not produced or
other parties to assess the applicability of the privilege disclosed - and do so in a manner that,
or protection without revealing information itself privileged or

protected, will enable other parties to assess the
applicability of the privilege or protection
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Rule 26(c)

(c) Protective Orders. Upon motion by a party or by (c) Protective Orders.
the person from whom discovery is sought, accompanied by
a certification that the movant has in good faith conferred or (1) In General A party or any person from whom
attempted to confer with other affected parties in an effort to discovery is sought may move for a protective orderatesved toe d ter withouthurt afctetio, ind an e oin the court where the action is pending -or as anresolve the dispute without court action, and for good cause alternative on matters relating to a deposition, in the
showncourt for the district where the deposition wl be
alternatively, on matters relating to a deposition, the court in taken The moion must be accompaoned by a

the district where the deposition is to be taken may make cetficaton that the movant has in good faith

any order which justice requires to protect a party or person conferred or attempted to confer with other affected

from annoyance, embarrassment, oppression, or undue parties in an effort to resolve the dispute without court

burden or expense, including one or more of the following actio anTefort my for dicause make any
action The court may, forgo as make any

(1) that the disclosure or discovery not be had, order thatjustice requires to protect a party or person
from annoyance, embarrassment, oppression, or(2) that the disclosure or discovery may be had undue burden or expense, including one or more of

only on specified terms and conditions, including a the following
designation of the time or place,

(A) forbidding the disclosure or discovery,
(3) that the discovery may be had only by a

method of discovery other than that selected by the (B) specifying terms, including time and place, for
party seeking discovery, the disclosure or discovery,

(4) that certain matters not be inquired into, or (C) prescribing a discovery method other than the
that the scope of the disclosure or discovery be limited one selected by the party seeking discovery,
to certain matters, (D) forbidding inquiry into certain matters, or

limiting the scope of disclosure or discovery to
certain matters,

(5) that discovery be conducted with no one (E) designating the persons who may be present
present except persons designated by the court, while the discovery is conducted,

(6) that a deposition, after being sealed, be (F) directing that a deposition be sealed and opened
opened only by order of the court, only on court order,

(7) that a trade secret or other confidential (G) directing that a trade secret or other confidential
research, development, or commercial information not research, development, or commercial
be revealed or be revealed only in a designated way, information not be revealed or be revealed
and only in a designated way, and

(8) that the parties simultaneously file specified (H) directing that the parties simultaneously file
documents or information enclosed in sealed envelopes specified documents or information enclosed in
to be opened as directed by the court sealed envelopes, to be opened as the court

directs
If the motion for a protective order is denied in whole or in

part, the court may, on such terms and conditions as are just, (2) Ordering Discovery. If a motion for a protective
order that any party or other person provide or permit order is wholly or partly denied, the court may, on
discovery The provisions of Rule 37(a)(4) apply to the just terms, order that any party or person provide or
award of expenses incurred in relation to the motion permit discovery

(3) Awarding Expenses. Rule 37(a)(5) applies to the
award of expenses
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Rule 26(d)

(d) Timing and Sequence of Discovery. Except in (d) Timing and Sequence of Discovery.
categories of proceedings exempted from initial disclosure (1) Timing. A party may not seek discovery from my
under Rule 26(a)(1)(E), or when authorized under these su) before A party have coverred any
rules or by order or agreement of the parties, a party may not by Rule 26(bf, except ie categories of proceedings
seek discovery from any source before the parties have exempted from 2 nxtmal disclosure under Rule
conferred as required by Rule 26(f) Unless the court upon 26(a)(1)(B), or when authorized by these rules, by
motion, for the convenience of parties and witnesses and in order, or by agreement of the parties
the interests ofjustice, orders otherwise, methods of
discovery may be used in any sequence, and the fact that a (2) Sequence. Unless, on motion, the court orders
party is conducting discovery, whether by deposition or otherwise for the parties' and witnesses' convenience
otherwise, does not operate to delay any other party's and in the interests ofjustice
discovery (A) methods of discovery may be used in any

sequence, and

(B) discovery by one party does not require any
other party to delay its discovery
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Rule 26(e)

(e) Supplementation of Disclosures and Responses. (e) Supplementing Disclosures and Responses.
A party who has made a disclosure under subdivision (a) or (1) In GeneraL A party who has made a disclosure under
responded to a request for discovery with a disclosure or Rule 26(a) - or who has responded to an
response is under a duty to supplement or correct the
disclosure or response to include information thereafter mission-must supplement or re t its
acquired if ordered by the court or in the following admission must supplement or correct ts

circumstances dsclosure or response

(1) A party is under a duty to supplement at (A) in a timely manner if the party learns that

appropriate intervals its disclosures under subdivision in some material respect the disclosure or

(a) if the party learns that in some material respect response is incomplete or incorrect, and if the

the information disclosed is incomplete or incorrect and additional or comaecting information has not

if the additional or corrective information has not

otherwise been made known to the other parties during during the discovery process or in writing, and

the discovery process or in writing With respect to (B) as ordered by the court

testimony of an expert from whom a report is required (2) Expert Witness. For an expert whose report must
under subdivision (a)(2)(B) the duty extends both to be disclosed under Rule 26(a)(2)(B), the party's duty
information contained in the report and to information to supplement extends both to information included in
provided through a deposition of the expert, and any the report and to information given during the
additions or other changes to this information shall be expert's deposition Any additions or changes to this
disclosed by the time the party's disclosures under Rule information must be disclosed by the time the party's
26(a)(3) are due pretrial disclosures under Rule 26(a)(3) are due

(2) A party is under a duty seasonably to amend
a prior response to an interrogatory, request for
production, or request for admission if the party
learns that the response is in some material respect
incomplete or incorrect and if the additional or
corrective information has not otherwise been made
known to the other parties during the discovery process
or in writing
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Rule 26(f)

(f) Conference of Parties; Planning for Discovery. (f) Conference of the Parties; Planning for Discovery.
Except in categories of proceedings exempted from initial (1) Conference Timing. Except in categories of
disclosure under Rule 26(a)(1)(E) or when otherwise proceencempted m clore uf
ordered, the parties must, as soon as practicable and in any proceedings exempted from intial disclosure under
event at least 21 days before a scheduling conference is held Rule 26(a)(l)(B) or when otherwise ordered, the

or a scheduling order is due under Rule 16(b), confer to parties must confer as soon as practicable -and in

consider the nature and basis of their claims and defenses any event at least 21 days before a scheduling

and the possibilities for a prompt settlement or resolution of conference is held or a scheduing order is due under

the case, to make or arrange for the disclosures required by Rule 16(b)

Rule 26(a)(1), and to develop a proposed discovery plan that (2) Conference Content; Parties'Responsibilities. In
indicates the parties' views and proposals concerning conferring, the parties must consider the nature

and basis of their claims and defenses and theform, or req chrement for g sclosures under Rule 26(a), possibilities for a prompt settlement or resolution
including a statement as to when disclosures under of the case, make or arrange for the disclosures
Rule 26(a)(1) were made or will be made, required by Rule 26(a)(1), and develop a proposed

discovery plan The attorneys of record and all

(2) the subjects on which discovery may be unrepresented parties that have appeared in the case
needed, when discovery should be completed, and arejointly responsible for arranging the conference,
whether discovery should be conducted in phases or be for attempting in good faith to agree on the proposed
limited to or focused upon particular issues, discovery plan, and for submitting to the court within

(3) what changes should be made i the 14 days after the conference a written report outlining

limitations on discovery imposed under these rules or the plan The court may order the parties or

by local rule, and what other limitations should be attorneys to attend the conference in person

imposed, and (3) Discovery Plan. A discovery plan must state the

(4) any other orders that should be entered by the parties' views and proposals on

court under Rule 26(c) or under Rule 16(b) and (c) (A) what changes should be made in the timing,

The attorneys of record and all unrepresented parties form, or requirement for disclosures under

that have appeared in the case are jointly responsible for Rule 26(a), including a statement of when , ntil

arranging the conference, for attempting in good faith to disclosures were made or wil be made,
agree on the proposed discovery plan, and for submitting (B) the subjects on which discovery may be needed,
to the court within 14 days after the conference a written when discovery should be completed, and
report outlining the plan A court may order that the parties whether discovery should be conducted in phases
or attorneys attend the conference in person If necessary to or be limited to or focused on particular issues,

(C) what changes should be made in the limitations
on discovery imposed under these rules or by
local rule, and what other limitations should be
imposed, and

(D) any other orders that should be entered by the
court under Rule 26(c) or under Rule 16(b)
and (c)

comply with its expedited schedule for Rule 16(b) (4) Expedited Schedule. If necessary to comply with
conferences, a court may by local rule (i) require that the its expedited schedule for Rule 16(b) conferences, a
conference between the parties occur fewer than 21 days court may by local rule
before the scheduling conference is held or a scheduling (A) require the conference to occur fewer than 21
order is due under Rule 16(b), and (i) require that the
written report outlining the discovery plan be filed fewer days before the scheduling conference is held
than 14 days after the conference between the parties, or or a scheduling order is due under Rule 16(b),
excuse the parties from submitting a written report and and

permit them to report orally on their discovery plan at the (B) require the written report outlining the
Rule 16(b) conference discovery plan to be filed fewer than 14 days

after the conference, or excuse the parties from
submitting a written report and permit them to
report orally on their discovery plan at the
Rule 16(b) conference

Civil Rules 26-37 & 45 -global issue proposals 12 March 23, 2004



Rule 26(g)

(g) Signing of Disclosures, Discovery Requests, (g) Signing Disclosures, Discovery Requests, Responses,
Responses, and Objections. and Objections.

(1) Every disclosure made pursuant to (1) Signature Required; Effect of Signature. Every
subdivision (a)(1) or subdivision (a)(3) shall be signed disclosure under Rule 26(a)(1) or (a)(3) and every
by at least one attorney of record in the attorney's discovery request, response, or objection must be
individual name, whose address shall be stated An signed by at least one attorney of record in the
unrepresented party shall sign the disclosure and state attorney's own name - or by the party personally,
the party's address The signature of the attorney or if unrepresented-- and must state the signer's
party constitutes a certification that to the best of the address By signing, an attorney or party certifies
signer's knowledge, information, and belief, formed that to the best of the person's knowledge,
after a reasonable inquiry, the disclosure is complete information, and belief formed after a reasonable
and correct as of the time it is made inquiry

(2) Every discovery request, response, or (A) with respect to a disclosure, it is complete and
objection made by a party represented by an attorney correct as of the time it is made, and
shall be signed by at least one attorney of record in the
attorney's individual name, whose address shall be
stated An unrepresented party shall sign the request,
response, or objection and state the party's address
The signature of the attorney or party constitutes a
certification that to the best of the signer's knowledge,
information, and belief, formed after a reasonable
inquiry, the request, response, or objection is

(A) consistent with these rules and (B) with respect to a discovery request, response, or
warranted by existing law or a good faith objection, it is
argument for the extension, modification, or (i) not interposed for any improper purpose,reversal of existing law, () ntitroe o n mrprproe

such as to harass, cause unnecessary delay,
(B) not interposed for any improper or needlessly increase the litigation costs,

purpose, such as to harass or to cause unnecessary (ii) consistent with these rules and warranted
delay or needless increase in the cost of litigation, by existing w or a ait argmnt
and by existing law or a good-faith argument

for extending, modifying, or reversing
(C) not unreasonable or unduly existing law, and

burdensome or expensive, given the needs of the (iii) neither unreasonable nor unduly
case, the discovery already had in the case, the burdensome or expensive, given the needs
amount in controversy, and the importance of the of the case, prior discovery in the case, the
issues at stake in the litigation amount in controversy, and the importance

of the issues at stake in the litigation
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Rule 26(g)

If a request, response, or objection is not signed, it shall (2) Failure to Sign. The court must strike an unsigned
be stricken unless it is signed promptly after the disclosure, request, response, or objection unless the
omission is called to the attention of the party making omission is corrected promptly after being called to
the request, response, or objection, and a party shall not the attorney's or party's attention Until the signature
be obligated to take any action with respect to it until it is provided, the other party has no duty to respond
is signed (3) Sanction for Improper Certification. If a

(3) If without substantial justification a certification is made in violation of this rule without
certification is made in violation of the rule, the court, substantial justification, the court, on motion or on its
upon motion or upon its own initiative, shall impose own, must impose an appropriate sanction on the
upon the person who made the certification, the party signer, the party on whose behalf the signer was
on whose behalf the disclosure, request, response, or acting, or both The sanction may include an order to
objection is made, or both, an appropriate sanction, pay the reasonable expenses caused by the violation,
which may include an order to pay the amount of the including a reasonable attorney's fee.
reasonable expenses incurred because of the violation,
including a reasonable attorney's fee.

COMMITTEE NOTE
The language of Rule 26 has been amended as part of the general restyling of the Civil Rules

to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Former Rule 26(a)(5) served only as an index of the discovery methods provided by later
rules. It was deleted as redundant.

Former Rule 26(b)(1) began with a general statement of the scope of discovery that appeared
to ffinction as a preface to each of the five numbered paragraphs that followed. This preface has
been shifted to the text of paragraph (1) because it does not accurately reflect the limits embodied
in paragraphs (2), (3), or (4), and because paragraph (5) does not address the scope of discovery.

The reference to discovery of "books" in former Rule 26(b)(1) was deleted to achieve
consistent expression throughout the discovery rules. Books remain a proper subject of
discovery

Amended Rule 26(b)(3) states that a party may obtain a copy of the party's own previous
statement "on request." Former Rule 26(b)(3) expressly made the request procedure available to
a nonparty witness, but did not describe the procedure to be used by a party. This apparent gap is
closed by adopting the request procedure, which ensures that a party need not invoke Rule 34 to
obtain a copy of the party's own statement.

Rule 26(e) stated the duty to supplement or correct a disclosure or discovery response "to
include information thereafter acquired" This apparent limit is not reflected in practice, parties
recognize the duty to supplement or correct by providing information that was not originally
provided although it was available at the time of the initial disclosure or response. These words
are deleted to reflect the actual meaning of the present rule.

Former Rule 26(e) used different phrases to describe the time to supplement or correct a
disclosure or discovery response Dtsclosures were to be supplemented "at appropriate
intervals." A prior discovery response must be "seasonably * * * amend[ed] " The fine
distinction between these phrases has not been observed in practice. Amended Rule 26(e)(1)(A)
uses the same phrase for disclosures and discovery responses The party must supplement or
correct "in a timely manner "
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Rule 26(g)

Former Rule 26(g)(1) did not call for striking an unsigned disclosure. The omission was an
obvious drafting oversight. Amended Rule 26(g)(2) includes disclosures in the list of matters
that the court must strike unless a signature is provided "promptly after being called to the
attorney's or party's attention."
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Rule 27(a)

Rule 27. Depositions before Action Rule 27. Depositions to Perpetuate Testimony
or Pending Appeal

(a) Before Action. (a) Before an Action Is Filed.

(1) Petition. A person who desires to perpetuate (1) Petition. A person who wants to perpetuate
testimony regarding any matter that may be cognizable testimony about any matter cognizable in a United
i any court of the United States may file a verified States court may file a verified petition in the district
petition in the United States distnct court in the district court for the district where any expected adverse
of the residence of any expected adverse party The party resides The petition must ask for an order
petition shall be entitled in the name of the petitioner authorizing the petitioner to depose the named
and shall show 1, that the petitioner expects to be a persons in order to perpetuate their testimony The
party to an action cognizable in a court of the United petition must be titled in the petitioner's name
States but is presently unable to bring it or cause it to be and must show
brought, 2, the subject matter of the expected action and
the petitioner's interest therein, 3, the facts which the (A) that the petioner expects to be a party to an
petiioner desires to establsh by the proposed testimony action cognizable in a United States court but

petiionr dsirs t esablsh b th prposd tstionycannot presently bring it or cause it to be
and the reasons for desiring to perpetuate it, 4, the brot,
names or a description of the persons the petitioner brought,
expects will be adverse parties and their addresses so far (B) the subject matter of the expected action and the
as known, and 5, the names and addresses of the persons petitioner's interest,
to be examined and the substance of the testimony
which the petitioner expects to elicit from each, and (C) the facts that the petitioner wants to establsh by
shall ask for an order authorizing the petitioner to take the proposed testimony and the reasons to

the depositions of the persons to be examined named in perpetuate it,
the petition, for the purpose of perpetuating their (D) the names or a description of the persons whom
testimony the petitioner expects to be adverse parties and

their addresses, so far as known, and

(E) the name, address, and expected substance of
the testimony of each deponent
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Rule 27(a)

(2) Notice and Service. The petitioner shall (2) Notice andService.!' At least 20 days before the
thereafter serve a notice upon each person named in the hearing date, the petitioner must serve each expected
petition as an expected adverse party, together with a adverse party with a copy of the petition and a notice
copy of the petition, stating that the petitioner will apply stating the time and place of the hearing The notice
to the court, at a time and place named therein, for the may be served either inside or outside the district or
order described in the petition At least 20 days before state under Rule 4 If that service cannot be made
the date of hearing the notice shall be served either with due diligence, the court may order service by
within or without the district or state in the manner publication or otherwise The court must appoint an
provided in Rule 4(d) for service of summons, but if attorney for a person not served under Rule 4,
such service cannot with due diligence be made upon the attorneV may cross-examine the deponent if the
any expected adverse party named in the petition, the person is not otherwise represented Rule 17(c)
court may make such order as is just for service by applies if any expected adverse party is a minor or
publication or otherwise, and shall appoint, for persons is incompetent
not served in the manner provided in Rule 4(d). an
attorney who shall represent them, and, in case they are
not otherwise represented, shall cross-examine the
deponent If any expected adverse party is a minor or
incompetent the provisions of Rule 17(c) apply

(3) Order and Examination. If the court is (3) Order and Examination. If satisfied that
satisfied that the perpetuation of the testimony may perpetuating the testimony may prevent a failure
prevent a failure or delay ofjustice, it shall make an or delay of justice, the court must enter an order
order designating or describing the persons whose that designates or describes the persons whose
depositions may be taken and specifying the subject depositions may be taken, specifies the subject
matter of the examination and whether the depositions matter of the examinations, and states whether
shall be taken upon oral examination or written the depositions will be taken orally or by written
interrogatories The depositions may then be taken in interrogatories The depositions may then be taken
accordance with these rules, and the court may make according to these rules, and the court may make
orders of the character provided for by Rules 34 and 35 orders like those authorized by Rules 34 and 35
For the purpose of applying these rules to depositions References in these rules to the court in which an
for perpetuating testimony, each reference therein to the action is pending means, for purposes of this rule,
court in which the action is pending shall be deemed to the court in which the petition for the deposition
refer to the court in which the petition for such was filed
deposition was filed (4) Using the Deposition. A deposition to perpetuate

(4) Use of Deposition. If a deposition to testimony may be used under Rule 32(a) in any later-
perpetuate testimony is taken under these rules or if, filed district-court action involving the same subject
although not so taken, it would be admissible in matter if the deposition either was taken under these
evidence in the courts of the state in which it is taken, it rules or, although not so taken, would be admissible
may be used in any action involving the same subject in evidence in the courts of the state where it was
matter subsequently brought in a United States district taken
court, in accordance with the provisions of Rule 32(a)

The following substantive revision of Rule 27(a)(2) was published for public comment in August 2003
(2) Notice and Service. At least 20 days before the hearing date, the petitioner must serve each expected adverse

party with a copy ofthe petition and a notice stating the time and place of the hearing on the petition The notice
may be served either inside or outside the district or state in the manner provided in Rule 4 If service cannot
be made with due diligence on an expected adverse party, the court may order service by publication or
otherwise The court must appoint an attorney to represent persons not served in the manner provided by Rule
4 and to cross-examine the deponent on behalf of persons not served and not otherwise represented Rule 17(c)
applies if any expected adverse party is a minor or is incompetent

The published version raises some drafting issues not presented by the style draft For example, the phrase "on the petition"
in the first sentence seems unnecessary, and the omission of "that" between "If' and "service" in the third sentence makes the
rule less clear, and "not served" appears to be repeated unnecessarily in the fourth sentence This also presents the larger issue
of how to deal with pending and recent changes The Style Subcommittee prefers the style-draft version and intends to seek
conforming changes to the published draft after public comment has been received
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Rule 27(b)-(c)

(b) Pending Appeal. If an appeal has been taken from (b) Pending Appeal.
ajudgment of a district court or before the taking of an (1) In General The district court in which a judgment
appeal if the time therefor has not expired, the district court has bn renered Thedifrintappetlmhwhibeanjudgen
in which the judgment was rendered may allow the taking of has been rendered may, ifan appeal has been taken
the depositions of witnesses to perpetuate their testimony for or may be taken, allow a party to depose witnesses to

use in the event of further proceedings in the district court perpetuate their testimony for use in the event of

In such case the party who desires to perpetuate the testimony further proceedings in the district court

may make a motion in the district court for leave to take the (2) Moton. The party who wants to perpetuate
depositions, upon the same notice and service thereof as if testimony may move in the district court for leave
the action was pending in the district court The motion shall to take the depositions, upon the same notice and
show (1) the names and addresses of persons to be examined service as if the action were pending in that court
and the substance of the testimony which the party expects to The motion must show
elicit from each, (2) the reasons for perpetuating their
testimony If the court finds that the perpetuation of the (A) the names and addresses of the deponents and
testimony is proper to avoid a failure or delay ofjustice, it the expected substance of each one's testimony,

may make an order allowing the depositions to be taken and and
may make orders of the character provided for by Rules 34 (B) the reasons for perpetuating their testimony
and 35, and thereupon the depositions may be taken and used
in the same manner and under the same conditions as are (3) Court Order. If the court finds that perpetuating the

prescribed in these rules for depositions taken in actions testimony may prevent a failure or delay of justice,
pending in the district court the court may allow the depositions to be taken and

may make orders like those authonzed by Rules 34
and35 The depositions may be taken and used as
any other deposition taken in an action pending in
the district court

(c) Perpetuation by Action. This rule does not limit (c) Perpetuation by an Action. This rule does not limit a
the power of a court to entertain an action to perpetuate court's power to entertain an action to perpetuate
testimony testimony

COMMITTEE NOTE

The language of Rule 27 has been amended as part of the general restyling of the Civil Rules to
make them more easily understood and to make style and terminology consistent throughout the
mles. These changes are intended to be stylistic only.
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Rule 28(a)

Rule 28. Persons Before Whom Depositions Rule 28. Persons Before Whom Depositions May
May Be Taken Be Taken

(a) Within the United States. Within the United (a) Within the United States.
States or within a territory or insular possession subject to the
jurisdiction of the United States, depositions shall be taken (1) In General. Within the Unted States or a territory

before an officer authorized to administer oaths by the laws or insular possession subject to the jurisdiction of the

of the United States or of the place where the examination is Unted States, a deposition must be taken before

held, or before a person appointed by the court in which the (A) an officer authorized to administer oaths either
actionispending A person so appointed has power to by federal lawUniJ S't.ae l.,, or by the law
administer oaths and take testimony The term officer as used in the place of examination, or
in Rules 30, 31 and 32 includes a person appointed by thecourt or designated by the parties under Rule 29 (B) a person appointed by the court in which the

action is pending to administer oaths and take
testimony

(2) Definition of "Officer." The term "officer" in Rules
30, 31, and 32 includes a person appointed by the
court under this rule or designated by the parties

under Rule 29(a)
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Rule 28(b)

(b) In Foreign Countries. Depositions may be taken (b) In a Foreign Country.
in a foreign country (1) pursuant to any applicable treaty or
convention, or (2) pursuant to a letter of request (whether or (1) In GeneraL A deposition may be taken in a foreign

not captioned a letter rogatory), or (3) on notice before a country

person authorized to administer oaths in the place where the (A) under an applicable treaty or convention,
examination is held, either by the law thereof or by the law (B) under a letter of request, whether or not
of the United States, or (4) before a person commissioned by (B) tuner a letter re swthr orn
the court, and a person so commissioned shall have the power captioned a "letter rogatory",
by virtue of the commission to administer any necessary oath (C) on notice, before a person authorized to
and take testimony A commission or a letter of request administer oaths either by federal lawU-nited
shall be issued on application and notice and on terms that Statesla or by the law in the place of
arejust and appropriate It is not requisite to the issuance examination, or
of a commission or a letter of request that the taking of
the deposition in any other manner is impracticable or (D) before a person commissioned by the court
inconvenient, and both a commission and a letter of request to administer any necessary oath and take

may be issued in proper cases A notice or commission may testimony

designate the person before whom the deposition is to be (2) Issuing a Letter of Request or a Commission. A
taken either by name or descriptive title A letter of request letter of request, a commission or, in an appropriate
may be addressed "To the Appropriate Authority in [here case, both may be issued
name the country] " When a letter of request or any other
device is used pursuant to any applicable treaty or (A) on appropriate terms after an application and

convention, it shall be captioned in the form prescribed by notice of it, and
that treaty or convention Evidence obtained in response to a (B) without a showing that taking the deposition in
letter of request need not be excluded merely because it is not another manner is impracticable or
a verbatim transcript, because the testimony was not taken inconvenient
under oath, or because of any similar departure from the
requirements for depositions taken within the United States (3) Form of a Request, Notice, or Commiwiton. A
under these rules deposition notice or a commission must designate by

name or descriptive title the person before whom the
deposition is to be taken When a letter of request or
any other device is used according to a treaty or
convention, it must be captioned in the form
prescribed by that treaty or convention A letter of
request may be addressed "To the Appropriate
Authority in [name of country] "

(4) Letter of Request -Admitting Evidence. Evidence
obtained in response to a letter of request need not
be excluded merely because it is not a verbatim
transcript, because the testimony was not taken under
oath, or because of any similar departure from the
requirements for depositions taken within the United
States
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Rule 28(c)

(c) Disqualification for Interest. No deposition shall (c) Disqualification. A deposition must not be taken
be taken before a person who is a relative or employee or before a person who is any party's relative, employee,
attorney or counsel of any of the partes, or is a relative or or attorney, who is related to or employed by any party's
employee of such attorney or counsel, or is financially attorney, or who is financially interested in the action
interested in the action

COMMITTEE NOTE

The language of Rule 28 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.
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Rule 29

Rule 29. Stipulations Regarding Discovery Procedure Rule 29. Stipulations About Discovery

Procedure

Unless otherwise directed by the court, the parties may Unless the court orders otherwise, the parties may stipulate
by written stipulation (1) provide that depositions may be that
taken before any person, at any time or place, upon any
notice, and in any manner and when so taken may be used (a) a deposition may be taken before any person, at any

like other depositions, and (2) modify other procedures time or place, upon any notice, and in the manner

governing or limitations placed upon discovery, except that specified -and may then be used in the same way as any

stipulations extending the time provided in Rules 33, 34, and other deposition, and

36 for responses to discovery may, if they would interfere (b) other procedures governing or limiting discovery be
with any time set for completion of discovery, for hearing of modified - but a stipulation extending the time for any
a motion, or for trial, be made only with the approval of the form of dtscovery must have court approval if it would
court interfere with the time set for completing discovery,

for hearing a motion, or for tnal

COMMITTEE NOTE

The language of Rule 29 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules These changes are intended to be stylistic only.
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Rule 30(a)

Rule 30. Depositions Upon Oral Examination Rule 30. Depositions by Oral Examination

(a) When Depositions May Be Taken; When Leave (a) When a Deposition May Be Taken.
Required. (1) Without Leave. A party may, by oral questions,

(I) A party may take the testimony of any person, depose any person, including a party, without leave
including a party, by deposition upon oral examination of court except as provided in Rule 30(a)(2) The
without leave of court except as provided in paragraph deponent's attendance may be compelled by
(2) The attendance of witnesses may be compelled by subpoena under Rule 45
subpoena as provided in Rule 45 (2) With Leave. A party must obtain leave of court, and

(2) A party must obtain leave of court, which the court must grant leave to the extent consistent
shall be granted to the extent consistent with the with Rule 26(b)(2)
principles stated in Rule 26(b)(2), if the person to be (A) if the parties have not stipulated to the
examined is confined in pnson or if, without the written deposition and
stipulation of the parties,

(A) a proposed deposition would result in (i) the deposition would result in more than

more than ten depositions being taken under this ten depositions being taken under this rule

rule or Rule 31 by the plaintiffs, or by the or Rule 31 by the plaintiffs, or by the

defendants, or by third-party defendants, defendants, or by third-party defendants,

(B) the person to be examined already has (ii) the deasent has already been deposed in

been deposed in the case, or the case, or
(C) a party seeks to take a deposition before (iii) the party seeks to take the deposition

the time specified in Rule 26(d) unless the notice before the tyme specified in Rule 26(d),
contains a certification, with supporting facts, that unless the party certifies in the notice,with supporting facts, that the deponent is
the person to be examined is expected to leave the epte to lave the deStaend be

United States and be unavailable for examination expected to leave the United States and be

in this country unless deposed before that time unavafrable for examination in this country
after that time, or

(B) if the deponent is confined in prison

(b) Notice of Examination: General Requirements; (b) Notice of the Deposition; Other Formal Requirements.
Method of Recording; Production of Documents and
Things; Deposition of Organization; Deposition by (1) Notice in General A party who wants to depose a

Telephone. person by oral questions must give reasonable
written notice to every other party The notice must

(1) A party desiring to take the deposition of any state the time and place of the deposition and, if
person upon oral examination shall give reasonable known, the deponent's name and address If the
notice in writing to every other party to the action The deponent's name is unknown, the notice must
notice shall state the time and place for taking the provide a general description sufficient to identify
deposition and the name and address of each person to the person or the particular class or group to which
be examined, if known, and, if the name is not known, a the person belongs
general description sufficient to identify the person or
the particular class or group to which the person (2) Producing Document. If a subpoena duces tecum
belongs If a subpoena duces tecum is to be served on is to be served on the deponent, the materials
the person to be examined, the designation of the designated for production, as set forth in the
materials to be produced as set forth in the subpoena subpoena, must be listed in the notice or in an

shall be attached to, or included in, the notice attachment The notice to a party deponent may be
accompanied by a request complying with Rule 34 to
produce documents and tangible things at the
deposition

Civil Rules 26-37 & 45- global issue proposals 23 March 23, 2004



Rule 30(b)

(2) The party taking the deposition shall state in (3) Method of Recording.
the notice the method by which the testimony shall be (A) Method Stated in the Notice The party noticing
recorded Unless the court orders otherwise, it may be the deposition must state in the notice the
recorded by sound, sound-and-visual, or stenographic the fos teon t tesmonyeUnless the
means, and the party taking the deposition shall bear the method for recording the testimony Unless thecost of the recording Any party may arrange for abetranscsption to be made from the recording of a recorded by audio, audiovisual, or stenographic
deposition taken by nonstenographmc means means The party noticing the deposition bears

the recording costs Any party may arrange

(3) With prior notice to the deponent and other to transcribe a deposition that was taken
parties, any party may designate another method to nonstenographically
record the deponent's testimony in addition to the (B) Additional Method With prior notice to the
method specified by the person taking the deposition deponent and other parties, any party may
The additional record or transcript shall be made at that designate another method for recording the
party's expense unless the court otherwise orders testimony i addition to that specified by the

person noticing the deposition That party
bears the expense of the additional record or
transcript unless the court orders otherwise

(4) By Remote Means. The parties may agree in writing
or the court may on motion order - that a

deposition be taken by telephone or other remote
electronic means For the purpose of this rule and
Rules 28(a), 37(a)(1), and 37(b)(1), the deposition
takes place where the deponent answers the
questions

(4) Unless otherwise agreed by the parties, a (5) Officer's Duties.
deposition shall be conducted before an officer (A) Before the Deposition Unless the parties agree
appointed or designated under Rule 28 and shall begin otherwise, a deposition must be conducted
with a statement on the record by the officer that
includes (A) the officer's name and business address, before an officer appointed or designated under
(B) the date, time, and place of the depositton, (C) the Rule 28 The officer must begin the deposition
name of the deponent, (D) the administration of the oath
or affirmation to the deponent, and (E) an identification (i) the officer's name and business address,
of all persons present If the deposition is recorded
other than stenographically, the officer shall repeat (ii) the date, time, and place of the deposition,
items (A) through (C) at the beginning of each unit of (iii) the deponent's name,
recorded tape or other recording medium. The
appearance or demeanor of deponents or attorneys shall (iv) the officer's administration of the oath or

not be distorted through camera or sound-recording affirmation to the deponent, and
techniques At the end of the deposition, the officer (v) the identity of all persons present
shall state on the record that the deposition is complete
and shall set forth any stipulations made by counsel (B) Conductmg the Deposion, Avoidig
concerning the custody of the transcript or recording Distortion If the deposition is recorded
and the exhibits, or concerning other pertinent matters nonstenographically, the officer must repeat

the items in Rule 30(b)(5)(A)(i)-(iii) at the
(5) The notice to a party deponent may be beginning of each unit of the recording medium

accompanied by a request made in compliance with The deponent's and attorneys' appearance
Rule 34 for the production of documents and tangible or demeanor must not be distorted through
things at the taking of the deposition The procedure of camera or sound-recording techniques
Rule 34 shall apply to the request (C) After the Deposition At the end of a

deposition, the officer must state on the record
that the deposition is complete and set forth any
stipulations made by the attorneys about
custody of the transcript or recording and of the
exhibits, or about any other pertinent matters
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Rule 30(b)

(6) A party may in the party's notice and in a (6) Notice or Subpoena Directed to an Organization.
subpoena name as the deponent a public or private In its notice or subpoena, a party may name as the
corporation or a partnership or association or deponent a public or private corporation, a
governmental agency and describe with reasonable partnership, an association, or a governmental
particularity the matters on which examination is agency and describe with reasonable particularity the
requested In that event, the organization so named matters for examination The named organization
shall designate one or more officers, directors, or must then designate one or more officers, directors,
managing agents, or other persons who consent to or managing agents, or other persons who consent to
testify on its behalf, and may set forth, for each person testify on its behalf, and it may set forth the matters
designated, the matters on which the person will testify on which each person designated will testify A
A subpoena shall advise a non-party organization of its subpoena must advise a nonparty organization of its
duty to make such a designation The persons so duty to make this designation The designees must
designated shall testify as to matters known or testify about information known or reasonably
reasonably available to the organization This available to the organization This paragraph does
subdivision (b)(6) does not preclude taking a deposition not preclude depositions by any other procedure
by any other procedure authorized in these rules authorized in these rules

(7) The parties may stipulate in writing or the
court may upon motion order that a deposition be taken
by telephone or other remote electronic means For the
purposes of this rule and Rules 28(a), 37(a)(1), and
37(b)(1), a deposition taken by such means is taken in
the district and at the place where the deponent is to
answer questions
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Rule 30(c)

(c) Examination and Cross-Examination; Record of (c) Examination and Cross-Examination; Record of the
Examination; Oath; Objections. Examination and Examination; Objections; Written Questions.
cross-examination of witnesses may proceed as permitted at
the trial under the provisions of the Federal Rules of (1) Examination and Cross-Examinationo The

Evidence except Rules 103 and 615 The officer before examination and cross-examtialion of a deponent

whom the deposition is to be taken shall put the witness on proceed as they would at tral under the Federal

oath or affirmation and shall personally, or by someone Rules of Evidence, except Rules 103 and 615

acting under the officer's direction and in the officer's After putting the deponent under oath, the officer

presence, record the testimony of the witness The testimony must record the testmony by the method designated

shall be taken stenographically or recorded by any other under Rule 30(b)(3)(A) The testimony must be

method authorized by subdivision (b)(2) of this role All recorded by the officer personally or by a person

objections made at the time of the examination to the acting in the presence and under the direction of the

qualifications of the officer taking the deposition, to the officer

manner of taking it, to the evidence presented, to (2) Objections. An objection at the time of the
the conduct of any party, or to any other aspect of the examination - whether to evidence, to a party's
proceedings shall be noted by the officer upon the record of conduct, to the officer's qualifications, to the manner
the deposition, but the examination shall proceed, with the of taking the deposition, or to any other aspect of
testimony being taken subject to the objections In lieu of the deposition - must be noted in the record, but the
participating in the oral examination, parties may serve examination still proceeds, the testimony is taken
written questions in a sealed envelope on the party taking the subject to any objection An objection must be
deposition and the party taking the deposition shall transmit stated concisely in a nonargumentative and
them to the officer, who shall propound them to the witness nonsuggestive manner A person may instruct a
and record the answers verbatim deponent not to answer only when necessary to

preserve a privilege, to enforce a limitation ordered
by the court, or to present a motion under Rule
30(d)(3)

(3) Participating Through Written Questionv. Instead
of participating in the oral examination, a party
may serve written questions in a sealed envelope
on the party noticing the deposition, who must
deliver them to the officer The officer must ask
the deponent those questions and record the answers
verbatim
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Rule 30(d)

(d) Schedule and Duration; Motion to Terminate or (d) Duration; Sanction; Motion to Terminate or Limit.
Limit Examination. (1) Duration. Unless otherwise agreed by the parties or

(1) Any objection during a deposition must be authorized by the court, a deposition is limited to one
stated concisely and in a non-argumentative and non- day of seven hours The court must allow additional
suggestive manner A person may instruct a deponent time consistent with Rule 26(b)(2) if needed for a
not to answer only when necessary to preserve a fair examination of the deponent or if the deponent
privilege, to enforce a limitation directed by the court, or another person, or other circumstance, impedes or
or to present a motion under Rule 30(d)(4) delays the examination

(2) Unless otherwise authorized by the court or (2) Sanction. The court may impose an appropriate
stipulated by the parties, a deposition is limited to one sanction- including reasonable costs and
day of seven hours The court must allow additional attorney's fees incurred by any party - on any
time consistent with Rule 26(b)(2) if needed for a fair person who impedes, delays, or frustrates the fair
examination of the deponent or if the deponent or examination of the deponent
another person, or other circumstance, impedes or
delays the examination

(3) If the court finds that any impediment, delay,
or other conduct has frustrated the fair examination of
the deponent, it may impose upon the persons
responsible an appropriate sanction, including the
reasonable costs and attorney's fees incurred by any
parties as a result thereof

(4) At any time during a deposition, on motion of (3) Motion to Terminate or Limit.
a party or of the deponent and upon a showing that the (A) Grounds At any time dunng a deposition, the
examination is being conducted in bad faith or in such deponent or a party may move to terminate or
manner as unreasonably to annoy, embarrass, or oppress limit it on the ground that it is being conducted
the deponent or party, the court in which the action is ima d it o n a mand that unre ason ably
pending or the court in the district where the i bad faith or i a manner that unreasonably
deposition is being taken may order the officer annoys, embarrasses, or oppresses the deponent

conducting the examination to cease forthwith from orparty The motion maybe filed ot the court

taking the deposition, or may limit the scope and where the acton is pending or the deposition is

manner of the taking of the deposition as provided in being taken If the objecting party or deponent

Rule 26(c) If the order made terminates the so demands, the deposition must be suspended

examination, it may be resumed thereafter only upon the for the time necessary to obtain an order

order of the court in which the action is pending Upon (B) Order The court may order that the deposition
demand of the objecting party or deponent, the taking of be terminated or may limit its scope and manner
the deposition must be suspended for the time necessary as provided in Rule 26(c) If terminated, the
to make a motion for an order The provisions of Rule deposition may be resumed only by order of the
37(a)(4) apply to the award of expenses incurred in court where the action is pending
relation to the motion

(C) Award of Expenses Rule 37(a)(5) applies to
the award of expenses
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Rule 30(e)

(e) Review by Witness; Changes; Signing. If (e) Review by the Witness; Changes.
requested by the deponent or a party before completion of the (1) Review; Statement of Changes. If requested by
deposition, the deponent shall have 30 days after being the deponent or a party before the deposition is
notified by the officer that the transcript or recording is completed, the deponent must be allowed 30 days
available in which to review the transcript or recording and, after being notified by the officer that the transcript
if there are changes in form or substance, to sign a statement or recording is avaiable i which
reciting such changes and the reasons given by the deponent
for making them The officer shall indicate in the certificate (A) to review the transcript or recording, and
prescribed by subdivision (0(l) whether any review was
requested and, if so, shall append any changes made by the (B) if there are changes in form or substance, to

deponent during the period allowed sign a statement listing the changes and the
reasons for making them

(2) Changes Indicated in Officer's Certificate. The
officer must indicate in the certificate prescribed by
Rule 30(0(1) whether a review was requested and, if
so, must append any changes the deponent makes

during the period allowed
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Rule 30(1)

(f) Certification and Delivery by Officer; Exhibits; (1) Certification and Delivery; Exhibits; Copies of the
Copies. Transcript or Recording; Filing

(1) The officer must certify that the witness was (1) Certification and Delivery. The officer must
duly sworn by the officer and that the deposition is a certify in writing that the witness was duly sworn
true record of the testimony given by the witness This and that the deposition accurately records the
certificate must be in writing and accompany the record witness's testimony The certificate must accompany
of the deposition Unless otherwise ordered by the the record of the deposition Unless the court orders
court, the officer must securely seal the deposition in an otherwise, the officer must securely seal the
envelope or package indorsed with the title of the action deposition in an envelope or package bearing the
and marked "Deposition of [here insert name of title of the action and marked "Deposition of
witness]" and must promptly send it to the attorney [witness's name]" and must promptly send it to
who arranged for the transcript or recording, who must the aftorney who arranged for the transcript or
store it under conditions that will protect it against loss, recording The attorney must store it under
destruction, tampering, or deterioration Documents conditions that will protect it against loss,
and things produced for inspection dunng the destruction, tampering, or deterioration
examination of the witness, must, upon the request of a
party, be marked for identification and annexed to the (2) Documents and Tangible Things.

deposition and may be inspected and copied by any (A) Originals and Copies Documents and tangible
party, except that if the person producing the materials things produced for inspection during a
desires to retain them the person may (A) offer copies deposition must, on a party's request, be marked
to be marked for identification and annexed to the for identification and attached to the deposition
deposition and to serve thereafter as originals if the Any party may inspect and copy them But if
person affords to all parties fair opportunity to verify the person who produced them wants to keep
the copies by comparison with the originals, or (B) offer the originals, the person may
the originals to be marked for identification, afterging to each party an opportunity to inspect and copy (i) offer copies to be marked, attached to the

them, in which event the materials may then be used deposition, and then used as originals -

in the same manner as if annexed to the deposition Any after giving all paries a fair opportunity

party may move for an order that the original be to verify the copies by comparng them

annexed to and returned with the deposition to the court, with the originals, or

pending final disposition of the case (ii) give all parties a fair opportunity to inspect

and copy the originals after they are
marked - in which event the originals
may be used as if attached to the
deposition

(B) Order Regarding the Originals Any party
may move for an order that the originals be
attached to the deposition pending final

disposition of the case

(2) Unless otherwise ordered by the court or (3) Copies of the Transcript or Recording. Unless
agreed by the parties, the officer shall retain otherwise agreed by the parties or ordered by the
stenographic notes of any deposition taken court, the officer must retain stenographic notes of a
stenographically or a copy of the recording of any deposition taken stenographically or a copy of the
deposition taken by another method Upon payment of recording of a deposition taken by another method
reasonable charges therefor, the officer shall furnish a When paid reasonable charges, the officer must
copy of the transcript or other recording of the furnish a copy of the transcript or recording to any
deposition to any party or to the deponent party or the deponent

(3) The party taking the deposition shall give (4) Notice of Filing. A party who files the deposition

prompt notice of its filing to all other parties must promptly notify all other parties of the filing
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Rule 30(g)

(g) Failure to Attend or to Serve Subpoena; (g) Failure to Attend a Deposition or Serve a Subpoena;
Expenses. Expenses. A party who, expecting a deposition to be

(1) If the party giving the notice of the taking of taken, attends in person or by an attorney may recover

a deposition fails to attend and proceed therewith and reasonable expenses for attending, including reasonable

another party attends in person or by attorney pursuant attorney's fees, if the noticing party failed to

to the notice, the court may order the party giving the (1) attend and proceed with the deposition, or
notice to pay to such other party the reasonable
expenses incurred by that party and that party's attorney (2) serve a subpoena on a nonparty deponent, who

in attending, including reasonable attorney's fees.

(2) If the party giving the notice of the taking of
a deposition of a witness fails to serve a subpoena upon
the witness and the witness because of such failure does
not attend, and if another party attends in person or by
attorney because that party expects the deposition of
that witness to be taken, the court may order the party
giving the notice to pay to such other party the
reasonable expenses incurred by that party and that
party's attorney in attending, including reasonable
attorney's fees.

COMMITTEE NOTE

The language of Rule 30 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only
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Rule 31(a)

Rule 31. Depositions Upon Written Questions Rule 31. Depositions by Written Questions

(a) Serving Questions; Notice. (a) When a Deposition May Be Taken.

(1) A party may take the testimony of any person, (1) Without Leave. A party may, by written questions,
including a party, by deposition upon written questions depose any person, including a party, without leave
without leave of court except as provided in paragraph of court except as provided in Rule 31(a)(2) The
(2) The attendance of witnesses may be compelled by deponent's attendance may be compelled by
the use of subpoena as provided in Rule 45 subpoena under Rule 45

(2) A party must obtain leave of court, which (2) With Leave. A party must obtain leave of court, and
shall be granted to the extent consistent with the the court must grant leave to the extent consistent
principles stated in Rule 26(b)(2), if the person to be with Rule 26(b)(2)
examined is confined in prison or if, without the written (A) if the parties have not stipulated to the
stipulation of the parties, deposition and

(A) a proposed deposition would result in
more than ten depositions being taken under this (i) the deposition would result in more than
rule or Rule 30 by the plaintiffs, or by the ten depositions being taken under this rule
defendants, or by third-party defendants, or Rule 30 by the plaintiffs, or by the

defendants, or by third-party defendants,
(B) the person to be examined has already (ii) the deponent has already been deposed in

been deposed in the case, or the deporthe case, or

(C) a party seeks to take a deposition beforethe time specified in Rule 26(d) (iii) the party seeks to take a deposition before
the time specified in Rule 26(d), or

(B) if the deponent is confined in prison

(3) A party desiring to take a deposition upon (3) Service; Required Notice. A party who wants to
written questions shall serve them upon every other depose a person by written questions must serve
party with a notice stating (I) the name and address them on every other party, with a notice stating, if
of the person who is to answer them, if known, and if known, the deponent's name and address If the
the name is not known, a general description sufficient deponent's name is unknown, the notice must
to identify the person or the particular class or group provide a general description sufficient to identify
to which the person belongs, and (2) the name or the person or the particular class or group to which
descriptive title and address of the officer before the person belongs The notice must also state the
whom the deposition is to be taken A deposition name or descriptive title and address of the officer
upon written questions may be taken of a public or before whom the deposition will be taken
private corporation or a partnership or association
or governmental agency in accordance with the (4) Questions Directed to an Organization. A pubhc or

provisions of Rule 30(b)(6) private corporation, a partnership, an association, or
a governmental agency may be deposed by written

(4) Within 14 days after the notice and written questions in accordance with Rule 30(b)(6)
questions are served, a party may serve cross questions (5) Questionsfrom Other Parties. Any questions to the
upon all other parties Within 7 days after being
served with cross questions, a party may serve redirect deponent from other parties must be served on all
questions upon all other parties Within 7 days after parties as follows cross-questions, within 14 days

being served with redirect questions, a party may serve after being served with the notice and direct
recross questions upon all other parties The court may questions, redirect questions, within 7 days after
for cause shown enlarge or shorten the time being served with cross-questions, and recross-

questions, within 7 days after being served with
redirect questions The court may, for ood caus,

extend or shorten these times
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Rule 31(b)-(c)

(b) Officer to Take Responses and Prepare Record. (b) Delivery to the Officer; Officer's Duties. The party who
A copy of the notice and copies of all questions served shall noticed the deposition must deliver to the officer a copy
be delivered by the party taking the deposition to the officer of all the questions served and of the notice The officer
designated in the notice, who shall proceed promptly, in the must proceed promptly in the manner provided in Rule
manner provided by Rule 30(c), (e), and (f), to take the 30(c), (e), and (f) to
testimony of the witness in response to the questions and to (1) take the deponent's testimony in response to the
prepare, certify, and file or mail the deposition, attaching
thereto the copy of the notice and the questions received by questions,

the officer (2) prepare and certify the deposition, and

(c) Notice of Filing. When the deposition is filed the party (3) send it to the party, attaching a copy of the questions
taking it shall promptly give notice thereof to all other and of the notice
parties (c) Notice of Filing. A party who files the deposition must

promptly notify all other parties of the filing

COMMITTEE NOTE

The language of Rule 31 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.
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Rule 32(a)

Rule 32. Use of Depositions in Court Proceedings Rule 32. Using Depositions in Court Proceedings

(a) Use of Depositions. At the trial or upon the (a) Using Depositions.
hearing of a motion or an interlocutory proceeding, any part
or all of a deposition, so far as admissible under the rules of (1) In General At any trial or hearing, all or part

evidence applied as though the witness were then present and of a deposition may be used against a party on these

testifying, may be used against any party who was present or

represented at the taking of the deposition or who had (A) the party was present or represented at the
reasonable notice thereof, in accordance with any of the taking of the deposition or had reasonable
following provisions notice of it,

(B) it is used to the extent it would be admissible
under the rules of evidence if the deponent were
present and testifying, and

(C) the use is permitted by paragraphs (2) through
(8)

(1) Any deposition may be used by any party for (2) Impeachment and Other Uses. Any party may use a
the purpose of contradicting or impeaching the deposition to contradict or impeach the testimony
testimony of deponent as a witness, or for any other given by the deponent as a witness, or for any other
purpose permitted by the Federal Rules of Evidence purpose permitted by the Federal Rules of Evidence

(2) The deposition of a party or of anyone who (3) Deposition of Party, Agent, or Designee. An
at the time of taking the deposition was an officer, adverse party may use for any purpose the deposition
director, or managing agent, or a person designated of a party or anyone who, when deposed, was the
under Rule 30(b)(6) or 31 (a) to testify on behalf of a party's officer, director, managing agent, or designee
public or private corporation, partnership or association under Rule 30(b)(6) or 31 (a)(4)
or governmental agency which is a party may be used
by an adverse party for any purpose

(3) The deposition of a witness, whether or not a (4) Unavailable Witness. A party may use for any
party, may be used by any party for any purpose if the purpose the deposition of a witness, whether or not a
court finds party, if the court finds

(A) that the witness is dead, or (A) that the witness is dead,

(B) that the witness is at a greater distance (B) that the witness is more than 100 miles from the
than 100 miles from the place of trial or hearing, or place of trial or hearing or is outside the United
is out of the United States, unless it appears that States, unless it appears that the witness's
the absence of the witness was procured by the absence was procured by the party offering the
party offering the deposition, or deposition,

(C) that the witness is unable to attend or (C) that the witness cannot attend or testify because
testify because of age, illness, infirmity, or of age, illness, infirmity, or imprisonment,
imprisonment, or (D) that the party offenng the deposition could not

(D) that the party offering the deposition procure the witness's attendance by subpoena,
has been unable to procure the attendance of the or
witness by subpoena, or (E) on application and notice, that exceptional

(E) upon application and notice, that such circumstances make it desirable -in the
exceptional circumstances exist as to make it interest ofjustice and with due regard to the
desirable, in the interest ofjustice and with due importance of live testimony in open court - to
regard to the importance of presenting the allow the deposition to be used
testimony of witnesses orally in open court, to
allow the deposition to be used
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Rule 32(a)

A deposition taken without leave of court pursuant to a (5) Limitations on Use.
notice under Rule 30(a)(2)(C) shall not be used against (A) Deposition Taken on Short Notice A
a party who demonstrates that, when served with the deposition may not be used against a party that,
notice, it was unable through the exercise of diligence to having received less than II days notice of the
obtain counsel to represent it at the taking of the depositon, promptly moved for a protective
deposition, nor shall a deposition be used against a party order under Rule 26(c)(1)(B) requesting that it
who, having received less than I11 days notice of aoreunrRle2())B)eqstgthtideposition, hasvin omptlygun receiv ig e n suh no tice onot be taken or be taken at a different time ordeposition, has promptly upon receiving such notice place -- and this motion was still pending when

filed a motion for a protective order under Rule 26(c)(2) the deposition was taken

requesting that the deposition not be held or be held at a

different time or place and such motion is pending at the (B) Unavailable Deponent, Party Could Not Obtain
time the deposition is held anAttorney A deposition taken without leave

of court under the unavailability provision of
Rule 30(a)(2)(A)(iii) may not be used against a
party that demonstrates that, when served with
the notice, it could not, despite diligent efforts,
obtain an attorney to represent it at the
deposition

(4) If only part of a deposition is offered in (6) Using Part of a Deposition. Ifa party offers
evidence by a party, an adverse party may require the in evidence only part of a deposition, an adverse
offeror to introduce any other part which ought in party may require the offeror to introduce other parts
fairness to be considered with the part introduced, and that in fairness should be considered with the part
any party may introduce any other parts introduced, and any party may itself introduce any

Substitution of parties pursuant to Rule 25 does other parts

not affect the right to use depositions previously taken, (7) Substituting a Party. Substituting a party under
and, when an action has been brought in any court of Rule 25 does not affect the right to use a deposition
the United States or of any State and another action previously taken
involving the same subject matter is afterward brought (8) Deposition Taken in Earlier Action. Adeposition
between the same parties or their representatives or lawfullys t aken md are red tio n y fe cltrn
successors in interest, all depositions lawfully taken and lawfully taken and, if required, filed in any federal-dyfie thfomraction may be used in the latter or state-court action may be used in a later action
duly filed in the formerefon a beposed in thewly involving the same subject matter between the same
as if originally taken therefor A deposition previously pris rterrpeettvso ucsosi
taken may also be used as permitted by the Federal parties, or their representaties or successors in

Rules of Evidence interest, to the same extent as if taken in the later
action A deposition previously taken may also be
used as permitted by the Federal Rules of Evidence
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Rule 32(b)

(b) Objections to Admissibility. Subject to the (b) Objections to Admissibility. Subject to Rules 28(b) and
provisions of Rule 28(b) and subdivision (d)(3) of this rule, 32(d)(3), an objection may be made at a trial or hearing to
objection may be made at the trial or hearing to receiving in the admission of any deposition testimony that would be
evidence any deposition or part thereof for any reason which inadmissible if the witness were present and testifying
would require the exclusion of the evidence if the witness
were then present and testifying

(c) Form of Presentation. Except as otherwise (c) Form of Presentation. Unless the court orders
directed by the court, a party offering deposition testimony otherwise, a party must provide a transcnpt of any
pursuant to this rule may offer it in stenographic or deposition testimony the party offers, but may provide the
nonstenographic form, but, if in nonstenographic form, court with the testimony in nontranscript form as well
the party shall also provide the court with a transcript of On any party's request, deposition testimony offered in a
the portions so offered On request of any party in a case jury trial for any purpose other than impeachment must
tried before a iurv, deposition testimony offered other be presented in nontranscript form, if available,
than for impeachment purposes shall be presented in unless the court for 2ood cause orders otherwise
nonstenographic form, if available, unless the court for
good cause orders otherwise
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Rule 32(d)

(d) Effect of Errors and Irregularities in (d) Objections.
Depositions. (1) To the Notice. An objection to an error or

(1) As to Notice. All errors and irregularities irregularity in a deposition notice is waived
in the notice for taking a deposition are waived unless unless promptly served in writing on the party
written objection is promptly served upon the party giving the notice
giving the notice (2) To the Officer's Qualification. An objection based

(2) As to Disqualification of Officer. Objection on disqualification of the officer before whom a
to taking a deposition because of disqualification of the deposition is to be taken is waived if it is not made
officer before whom it is to be taken is waived unless (A) before the deposition begins, or
made before the taking of the deposition begins or as
soon thereafter as the disqualification becomes known (B) promptly after the basis for disqualification
or could be discovered with reasonable diligence becomes known or, with reasonable diligence,

(3) As to Taking of Deposition. could have been known

(A) Objections to the competency of a (3) To the Taking of the Deposition.

witness or to the competency, relevancy, or (A) Objection to Competence, Relevance, or
materiality of testimony are not waived by failure Materiality An objection to a deponent's
to make them before or during the taking of the competence - or to the competence, relevance,
deposition, unless the ground of the objection is or materiality of testimony - is not waived by a
one which might have been obviated or removed failure to make the objection before or during
if presented at that time the deposition, unless the ground for it might

have been corrected at that time

(B) Errors and irregularities occurring (B) Objection to an Error or Irregularity An
at the oral examination in the manner of taking objection to an error or irregularity at an oral
the deposition, in the form of the questions or examination is waived if
answers, in the oath or affirmation, or in the
conduct of parties, and errors of any kind which (i) it relates to the manner of taking the
might be obviated, removed, or cured if promptly deposition, the form of a question or
presented, are waived unless seasonable objection conduct, or other matters that might have
thereto is made at the taking of the deposition been corrected at that time, and

(ii) it is not timely made during the deposition

(C) Objections to the form of written (C) Objection to a Written Question An objection
questions submitted under Rule 31 are waived to the form of a written question under Rule 31
unless served in writing upon the party is waived if it is not served in writing on the
propounding them within the time allowed for party submitting the question within the time
serving the succeeding cross or other questions for serving responsive questions or-- if the
and within 5 days after service of the last question is a recross-question -within 5 days
questions authorized after being served with the question

(4) As to Completion and Return of Deposition. (4) To Completing and Returning the Deposition.
Errors and irregularities in the manner in which the An objection to how the testimony has been
testimony is transcribed or the deposition is prepared, transcribed or how the deposition has been prepared,
signed, certified, sealed, indorsed, transmitted, filed, signed, certified, sealed, endorsed, transmitted, filed,
or otherwise dealt with by the officer under Rules 30 or otherwise dealt with by the officer is waived
and 31 are waived unless a motion to suppress the unless a motion to suppress is made promptly after
deposition or some part thereof is made with reasonable the defect or irregularity becomes known or, with
promptness after such defect is, or with due diligence reasonable diligence, could have been known
might have been, ascertained
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Rule 32(d)

COMMITTEE NOTE

The language of Rule 32 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Former Rule 32(a) applied "at the trial or upon the hearing of a motion or an interlocutory
proceeding." The amended rule describes the same events as "any trial or hearing"

The final paragraph of former Rule 32(a) allowed use in a later action of a deposition
"lawfully taken and duly filed in the former action." Because of the 2000 amendment of Rule
5(d), many depositions are not filed. Amended Rule 32(a)(8) reflects this change by excluding
use of an unfiled deposition only if filing was required in the former action
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Rule 33(a)

Rule 33. Interrogatories to Parties Rule 33. Interrogatories to Parties

(a) Availability. Without leave of court or written (a) In General.
stipulation, any party may serve upon any other party (1) Number. Without leave of court or stipulation by
written interrogatories, not exceeding 25 in number including the parties, a party may serve on any other party no
all discrete subparts, to be answered by the party served or,
if the party served is a public or private corporation or a more than 25 written interrogatories, including

partnership or association or governmental agency, by intetesubay Leave to the edtent

any officer or agent, who shall furmish such information interrogatories may be granted to the extent

as is available to the party Leave to serve additional consistent with Rule 26(b)(2)

interrogatories shall be granted to the extent consistent (2) Scope. An interrogatory may relate to any matter
with the principles of Rule 26(b)(2) Without leave of that may be inquired into under Rule 26(b) An
court or written stipulation, interrogatories may not be otherwise proper interrogatory is not objectionable
served before the time specified in Rule 26(d) merely because it asks for an opinion or contention

that relates to fact or the application of law to fact,
but the court may order that the interrogatory
need not be answered until designated discovery is
complete, or until a pretrial conference or some
other time

(b) Answers and Objections. (b) Answers and Objections.

(1) Each interrogatory shall be answered (1) Responding Party. The interrogatories must be
separately and fully in writing under oath, unless it is answered
objected to, in which event the objecting party shall
state the reasons for objection and shall answer to the (A) by the party to whom they are directed, or

extent the interrogatory is not objectionable (B) if that party is a public or private corporation,

(2) The answers are to be signed by the person a partnership, an association, or a governmental

making them, and the objections signed by the attorney agency, by any officer or agent, who must

making them furnish the information that is available to the
party

(3) The party upon whom the interrogatories
have been served shall serve a copy of the answers, (2) Answering Each Interrogatory. Each interrogatory

and objections if any, within 30 days after the service must, to the extent it is not objected to, be answered

of the interrogatories A shorter or longer time may be separately and fully in writing under oath

directed by the court or, in the absence of such an order, (3) Time to Respond. The responding party must serve
agreed to in writing by the parties subject to Rule 29 its answers and any objections within 30 days after

(4) All grounds for an objection to an being served with the interrogatories A shorter or

interrogatory shall be stated with specificity Any longer time may be ordered by the court or be

ground not stated in a timely objection is waived stipulated by the parties under Rule 29

unless the party's failure to object is excused by the (4) Objections. All grounds for objecting to an
court for good cause shown interrogatory must be stated with specificity

Any ground not stated in a timely objection is(5) The party submittig the interrogatories may waived unless the court, forgo as,

move for an order under Rule 37(a) with respect to any excuses the failure

objection to or other failure to answer an interrogatory
(5) Signature. The person who makes the answers

must sign them, and the attorney who objects

must sign any objections
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Rule 33(c)

(c) Scope; Use at Trial. Interrogatories may relate to (c) Use. An answer to an interrogatory may be used to the
any matters which can be inquired into under Rule 26(b)(1), extent permitted under the rules of evidence
and the answers may be used to the extent permitted by the
rules of evidence

An interrogatory otherwise proper is not necessarily
objectionable merely because an answer to the interrogatory
involves an opinion or contention that relates to fact or the
application of law to fact, but the court may order that such
an interrogatory need not be answered until after designated
discovery has been completed or until a pre-trial conference
or other later time

(d) Option to Produce Business Records. Where the (d) Option to Produce Business Records. If the
answer to an interrogatory may be derived or ascertained answer to an interrogatory may be determined by
from the business records of the party upon whom the examining, auditing, inspecting, compiling, abstracting,
interrogatory has been served or from an examination, or summarizing a party's business records, and if the
audit or inspection of such business records, including a burden of deriving or ascertaining the answer will be
compilation, abstract or summary thereof, and the burden substantially the same for either party, the responding
of deriving or ascertaining the answer is substantially the party may answer by
same for the party serving the interrogatory as for the party (1) specifying the records that must be reviewed, in
served, it is a sufficient answer to such interrogatory to sufficient detail to permit the interrogating party to
specify the records from which the answer may be derived locate and identify them as readily as the responding
or ascertained and to afford to the party serving the party could, and
interrogatory reasonable opportunity to examine, audit
or inspect such records and to make copies, compilations, (2) giving the interrogating party a reasonable
abstracts or summaries A specification shall be in opportunity to examine, audit, and inspect the
sufficient detail to permit the interrogating party to locate records and to make copies, compilations, abstracts,
and to identify, as readily as can the party served, the or summaries
records from which the answer may be ascertained

COMMITTEE NOTE

The language of Rule 33 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

The final sentence of former Rule 33(a) was a redundant cross-reference to the discovery
moratorium provisions of Rule 26(d). Rule 26(d) is now familiar, obviating any need to carry
forward the redundant cross-reference.

Former Rule 33(c) stated that an interrogatory "is not necessarily objectionable merely
because an answer * * * involves an opinion or contention * * *." "[I]s not necessarily" seemed
to imply that the interrogatory might be objectionable merely for this reason This implication
has been ignored in practice. Opinion and contention interrogatories are used routinely.
Amended Rule 33(l)(2) embodies the current meaning of Rule 33 by omitting "necessarily'

Former Rule 33(b)(5) was a redundant reminder of Rule 37(a) procedure that is omitted as no
longer useful.
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Rule 34(a)

Rule 34. Production of Documents and Things and Rule 34. Producing Documents and Tangible
Entry Upon Land for Inspection and Other Purposes Things, or Entering onto Land, for

Inspection and Other Purposes

(a) Scope. Any party may serve on any other party (a) In General. A party may serve on any other party a
a request (I) to produce and permit the party making the request within the scope of Rule 26(b)
request, or someone acting on the requestor's behalf, to (1) to produce and permit the requesting party or its
inspect and copy, any designated documents (including representative to inspect and copy the following
writings, drawings, graphs, charts, photographs, items i the responding party's possession, custody,
phono-records, and other data compilations from which Or control
tnformation can be obtained, translated, if necessary, by
the respondent through detection devices into reasonably (A) any designated documents - including
usable form), or to inspect and copy, test, or sample any writings, drawings, graphs, charts, photographs,
tangible things which constitute or contain matters within the recordings, and other data compilations from
scope of Rule 26(b) and which are in the possession, custody which information can be obtained either
or control of the party upon whom the request is served, or directly or after the responding party translates
(2) to permit entry upon designated land or other property them into a reasonably usable form, or
in the possession or control of the party upon whom the (B) any tangible things-and to test or sample
request is served for the purpose of inspection and measuring, these things, or
surveying, photographing, testing, or sampling the property
or any designated object or operation thereon, within the (2) to permit entry onto designated land or other
scope of Rule 26(b) property possessed or controlled by the responding

party, so that the requesting party may inspect,
measure, survey, photograph, test, or sample the
property or any designated object or operation on it

p
(b) Procedure. The request shall set forth, either by (b) Procedure.

individual item or by category, the items to be inspected, and
describe each with reasonable particularity The request shall (1) Form of the Request The request must
specify a reasonable time, place, and manner of making the (A) describe with reasonable particularity each item
inspection and performing the related acts Without leave of or category of items to be inspected, and
court or written stipulation, a request may not be served
before the time specified in Rule 26(d) (B) specify a reasonable time, place, and manner

for the inspection and for performing the
The party upon whom the request is served shall serve related acts

a written response within 30 days after the service of the
request A shorter or longer time may be directed by the (2) Responses and Objections.

court or, in the absence of such an order, agreed to in writing (A) Tume to Respond The party to whom the
by the parties, subject to Rule 29 The response shall state, request is directed must respond in writing
with respect to each item or category, that inspection and within 30 days after being served A shorter or
related activities will be permitted as requested, unless the longer time may be ordered by the court or
request is objected to, in which event the reasons for the stipulated by the parties under Rule 29
objection shall be stated If objection is made to part of an
item or category, the part shall be specified and inspection (B) Responding to Each Item For each item or

permitted of the remaining parts The party submitting the category, the response must either state that

request may move for an order under Rule 37(a) with respect inspection and related activities will be

to any objection to or other failure to respond to the request permitted as requested or state an objection to

or any part thereof, or any failure to permit inspection as the request, including the reasons

requested (C) Objections An objection to part of a request

A party who produces documents for inspection shall must specify the part and permit inspection with

produce them as they are kept in the usual course of business respect to the rest

or shall organize and label them to correspond with the (D) Producing the Documents A party producing
categories in the request documents for inspection must produce them as

they are kept in the usual course of business or
must organize and label them to correspond to
the categories in the request
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(c) Persons Not Parties. A person not a party to the (c) Nonparties. As provided in Rule 45, a nonparty may be
action may be compelled to produce documents and things or compelled to produce documents and tangible things or to
to submit to an inspection as provided in Rule 45 permit an inspection

COMMITTEE NOTE

The language of Rule 34 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

The redundant rcminder of Rule 37(a) procedure in the final sentence of former Rule 34(b) is
omitted as no longer useful.
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Rule 35. Physical and Mental Rule 35. Physical and Mental Examinations

Examinations of Persons

(a) Order for Examination. When the mental or (a) Order for an Examination.
physical condition (including the blood group) of a party
or of a person in the custody or under the legal control of (1) In General The court in which the action is

a party, is in controversy, the court in which the action is pending may order a party whose mental or

pending may order the party to submit to a physical or mental physical condition - including blood group - is

examination by a suitably licensed or certified examiner or i controversy to submit to a physical or mental

to produce for examination the person in the party's custody examiaton by a sutably thcensed or certfied

orlegalcontrol The order maybe made only on motion examiner The court has the same authonty to
order a party to produce for examination a personfor good cause shown and upon notice to the person to be who is in its custody or under its legal control

examined and to all parties and shall specify the time, place,
manner, conditions, and scope of the examination and the (2) Motion and Notice; Contents of the Order.
person or persons by whom it is to be made The order

(A) may be made only on motion for good cause

and on notice to all parties and the person
examined, and

(B) must specify the time, place, manner,
conditions, and scope of the examination,
as well as the person or persons who will
perform it

(b) Report of Examiner. (b) Examiner's Report.

(1) If requested by the party against whom (1) Request by the Party or Person Examined. The
an order is made under Rule 35(a) or the person party who moved for the examination must, on
examined, the party causing the examination to be request, deliver to the requester a copy of the
made shall dehver to the requesting party a copy of examiner's report, together with like reports of all
the detailed written report of the examiner setting out earlier examinations of the same condition The
the examiner's findings, including results of all tests request may be made by the party against whom the
made, diagnoses and conclusions, together with like examination order was made or by the person
reports of all earlier examinations of the same condition examined
After delivery the party causing the examination shall
be entitled upon request to receive from the party and must set out in detail the examiner's findings,
against whom the order is made a like report of any including diagnoses, conclusions, and the results
examination, previously or thereafter made, of the same of any tests
condition, unless, in the case of a report of examination
of a person not a party, the party shows that the party is (3) Request by the Moving Party. After delivering the
unable to obtain it The court on motion may make an reports, the party who moved for the examination
order against a party requiring delivery of a report on may request -and is entitled to receive - from

the party against whom the examination order was
made like reports of all earlier or later examinations
of the same condition But those reports need not be
delivered by the party with custody or control of the
person examined if the party shows that it could not
obtain them from the person examined
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such terms as are just, and if an examiner fails or refuses (4) Waiver of Privilege. By requesting and obtaining
to make a report the court may exclude the examiner's the examiner's report, or by deposing the examiner,
testimony if offered at trial the party examined waives any privilege it may have

(2) By requesting and obtaining a report of the -in that action or any other action involving the

examination so ordered or by taking the deposition of same controversy - concerning testimony about all

the examiner, the party examined waives any privilege examinations of the same condition

the party may have in that action or any other involving (5) Failure to Deliver a Report. The court on motion
the same controversy, regarding the testimony of every may order - on just terms - that a party deliver a
other person who has examined or may thereafter report, and if the examiner's report is not provided,
examine the party in respect of the same mental or the court may exclude the examiner's testimony at
physical condition trial

(3) This subdivision applies to examinations (6) Scope. This subdivision (b) applies also to an
made by agreement of the parties, unless the agreement examination made by the parties' agreement, unless
expressly provides otherwise This subdivision does not the agreement states otherwise This subdivision
preclude discovery of a report of an examiner or the does not preclude obtaining an examiner's report
taking of a deposition of the examiner in accordance or deposing an examiner under other rules
with the provisions of any other rule

COMMITTEE NOTE

The language of Rule 35 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only
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Rule 36(a)

Rule 36. Requests for Admission Rule 36. Requests for Admission

(a) Request for Admission. A party may serve (a) Scope and Procedure.
upon any other party a written request for the admission,
for purposes of the pending action only, of the truth of any (I) Scope. Apartymay serve on any other party a
matters within the scope of Rule 26(b)(l) set forth in the written request to admit, for purposes of the pendingmattrs ithn te sopeof ule 6(b(1)setforh mtheaction only, the truth of any matters within the scope

request that relate to statements or opinions of fact or of the of Rule 26(b)(l) relating to

application of law to fact, including the genuineness of any

documents described in the request Copies of documents (A) facts, the application of law to fact, or opinions
shall be served with the request unless they have been or are about either, and
otherwise furnished or made available for inspection and
copying Without leave of court or written stipulation, (B) the genuineness of any described documents

requests for admission may not be served before the time (2) Form; Copy of a Document. Each matter must be
specified in Rule 26(d) separately stated A request to admit the genuineness

Each matter of which an admission is requested shall ofa document must be accompanied byacopy of the

be separately set forth The matter is admitted unless, within document unless it is, or has been, otherwise

30 days after service of the request, or within such shorter or furnished or made available for inspection and

longer time as the court may allow or as the parties may copying

agree to in writing, subject to Rule 29, the party to whom (3) Time to Respond; Effect of Not Responding. A
the request is directed serves upon the party requesting the matter is admitted unless, within 30 days after being
admission a written answer or objection addressed to the served, the party to whom the request is directed
matter, signed by the party or by the party's attorney If serves on the requesting party a written answer or
objection is made, the reasons therefor shall be stated The objection addressed to the matter and signed by the
answer shall specifically deny the matter or set forth in detail party or its attorney A shorter or longer time for
the reasons why the answering party cannot truthfully admit responding may be ordered by the court or stipulated
or deny the matter A denial shall fairly meet the substance by the parties under Rule 29
of the requested admission, and when good faith requires that (4) Answer. If a matter is not adniitted, the answer must

specifically deny it or state in detail why the
answering party cannot truthfully admit or deny it
A denial must fairly respond to the substance of the

matter, and when good faith requires that a party
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a party qualify an answer or deny only a part of the matter qualify an answer or deny only a part of a matter, the
of which an admission is requested, the party shall specify answer must specify the part admitted and qualify or
so much of it as is true and qualify or deny the remainder deny the rest The answering party may assert lack
An answering party may not give lack of information or of information or knowledge as a reason for failing
knowledge as a reason for failure to admit or deny unless the to admit or deny only if the party states that it has
party states that the party has made reasonable inquiry and made reasonable inquiry and that the information it
that the information known or readily obtainable by the party knows or can readily obtain is insufficient to enable
is insufficient to enable the party to admit or deny A party it to admit or deny
who considers that a matter of which an admission has been
requested presents a genuine issue for trial may not, on that (5) Objections. The grounds for any objecton must bestated
ground alone, object to the request, the party may, subject to
the provisions of Rule 37(c), deny the matter or set forth (6) Matter Presenting a Trial Issue. A party who
reasons why the party cannot admit or deny it believes that a request concerns a matter presenting a

The party who has requested the admissions may move genuine issue for trial must not - on that ground

to determine the sufficiency of the answers or objections alone -object to the request, subject to Rule 37(c),
Unless the court determines that an objection is justified, it the party may deny the matter or state why it cannot

shall order that an answer be served If the court determines admit or deny

that an answer does not comply with the requirements of this (7) Motion Regarding the Sufficiency ofAnswers and
rule, it may order either that the matter is admitted or that an Objections. The requesting party may move to
amended answer be served The court may, in lieu of these determine the sufficiency of an answer or objection
orders, determine that final disposition of the request be Unless the court finds an objection justified, it must
made at a pre-trial conference or at a designated time prior order that an answer be served Upon finding that
to trial The provisions of Rule 37(a)(4) apply to the award an answer does not comply with this rule, the court
of expenses incurred in relation to the motion may order either that the matter is admitted or that an

amended answer be served The court may defer its
final decision until a pretrial conference or a
designated time before trial Rule 37(a)(5) applies to
the award of expenses
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(b) Effect of Admission. Any matter admitted under (b) Effect of an Admission; Withdrawing or Amending It.
this rule is conclusively established unless the court on A matter admitted under this rule is conclusively
motion permits withdrawal or amendment of the admission established unless the court, on motion, permits the
Subject to the provision of Rule 16 governing amendment admission to be withdrawn or amended Subject to
of a pre-trial order, the court may permit withdrawal or Rule 16(d) and (e), the court may permit withdrawal
amendment when the presentation of the merits of the action or amendment if it would promote the presentation of
will be subserved thereby and the party who obtained the the merits of the action and if the court is not persuaded
admission fails to satisfy the court that withdrawal or that it would prejudice the requesting party in maintaining
amendment will prejudice that party in maintaining the action or defending the action on the merits An admission
or defense on the merits Any admission made by a party under this rule is for purposes of the pending action only,
under this rule is for the purpose of the pending action only is not an admission for any other purpose, and cannot be
and is not an admission for any other purpose nor may it be used against the party in any other proceeding
used against the party in any other proceeding

COMMITTEE NOTE

The language of Rule 36 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules These changes are intended to be stylistic only.

The final sentence of the first paragraph of former Rule 36(a) was a redundant cross-
reference to the discovery moratorium provisions of Rule 26(d). Rule 26(d) is now familiar,
obviating any need to carry forward the redundant cross-reference
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Rule 37. Failure to Make Disclosure or Cooperate in Rule 37. Failure to Make Disclosures or to

Discovery; Sanctions Cooperate in Discovery; Sanctions

(a) Motion For Order Compelling Disclosure or (a) Motion For an Order Compelling Disclosure or
Discovery. A party, upon reasonable notice to other parties Discovery.
and all persons affected thereby, may apply for an order (1) In General. On notice to other parties and all
compelling disclosure or discovery as follows affected persons, a party may move for an order

(1) Appropriate Court. An application for an compelling disclosure or discovery
order to a party shall be made to the court in which the
action is pending An application for an order to a (2) Appropriate Court A motion for an order to a party

person who is not a party shall be made to the court in must he made in the court where the action is

the district where the discovery is being, or is to be, pending A motion for an order to a nonparty must

taken be made in the court where the discovery is or will
be taken

(2) Motion. (3) Specific Motion&

(A) lfa party fails to make a disclosure (A) To Compel Disclosure If aparty fails to make
required by Rule 26(a), any other party may move
to com pel disclosure and for appropriate sanctions partycl ayur ovee tore ompelRule l26 ure any o r

The motion must include a certification that the party may move to compel disclosure and for
appropriate sanctions The motion must

movant has in good faith conferred or attempted to include a certification that the movant has i

confer with the party not making the disclosure in good faith conferred or attempted to confer

an effort to secure the disclosure without court w ith thefpart i o ake th cosur

action with the party faiing to make the disclosure i
an effort to obtain it without court action
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(B) If a deponent fails to answer a question (B) To Compel a Discovery Response A
propounded or submitted under Rules 30 or 31, or a discovering party may move for an order
corporation or other entity fails to make a compelling an answer, designation, production,
designation under Rule 30(b)(6) or 31 (a), or a party or inspection The motion must include a
fails to answer an interrogatory submitted under certification that the movant has in good faith
Rule 33, or if a party, in response to a request for conferred or attempted to confer with the
inspection submitted under Rule 34, fails to person or party failing to make the discovery in
respond that inspection will be permitted as an effort to obtain the information or material
requested or fails to permit inspection as requested, without court action This motion may be
the discovenng party may move for an order made if
compelling an answer, or a designation, or an order (i) a deponent fails to answer a question
compelling inspection in accordance with the a der a question
request The motion must include a certification asked under Rule 30 or 31,
that the movant has in good faith conferred or (ii) a corporation or other entity fails to make
attempted to confer with the person or party failing a designation under Rule 30(b)(6) or
to make the discovery in an effort to secure the 31 (a)(4),
information or material without court action When
taking a deposition on oral examination, the (iii) a party fails to answer an interrogatory

proponent of the question may complete or adjourn submitted under Rule 33, or

the examination before applying for an order (iv) a party fails to respond that inspection will

(3) Evasive or Incomplete Disclosure, Answer, be permitted - or fails to permit

or Response. For purposes of this subdivision an inspection -as requested under Rule 34

evasive or incomplete disclosure, answer, or response is (C) Related to a Deposition When taking an
to be treated as a failure to disclose, answer, or respond oral deposition, the party asking a question

may complete or adjourn the examination
before moving for an order

(4) Evasive or Incomplete Disclosure, Answer, or
Response. For purposes of Rule 37(a), an evasive
or incomplete disclosure, answer, or response must
be treated as a failure to disclose, answer, or
respond
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(4) Expenses and Sanctions. (5) Payment of Expenses; Protective Orders.

(A) If the motion is granted or if the (A) If the Motion Is Granted (or Disclosure or
disclosure or requested discovery is provided after Discovery Is Provided Aft Filing) Ifthe
the motion was filed, the court shall, after affording motion is granted - or if the disclosure or
an opportunity to be heard, require the party or requested discovery is provided after the
deponent whose conduct necessitated the motion or motion was filed - the court must, after giving
the party or attorney advising such conduct or both an opportunity to be heard, require the party
of them to pay to the moving party the reasonable or deponent whose conduct necessitated the
expenses incurred in making the motion, including motion, the party or attornev advising that
attorney's fees, unless the court finds that the conduct, or both to pay the movant's reasonable
motion was filed without the movant's first making expenses incurred in making the motion,
a good faith effort to obtain the disclosure or including attorney's fees But the court may
discovery without court action, or that the opposing not order this payment if
party's nondisclosure, response, or objection was
substantially justified, or that other circumstances a) the movant filed the motion beforemake an award of expenses unjust attempting In good faith to obtain the

disclosure or discovery without court
(B) If the motion is denied, the court may action,

enter any protective order authorized under Rule (ii) the opposing party's nondisclosure,
26(c) and shall, after affording an opportunity to (i h poigprysnnicoue26(c andshal, ater ffbdmg n •response, or objection was substantially

be heard, require the moving party or the attorney justofie, or

filing the motion or both of them to pay to the justified, or

party or deponent who opposed the motion the (iii) other circumstances make an award of
reasonable expenses incurred in opposing the expenses unjust
motion, including attorney's fees, unless the (B) If the Motion Is Denied Ifthemotionis
court finds that the making of the motion was denied, the court may make my protective
substantially justified or that other circumstances order authorized under Rule 26(c) and must,
make an award of expenses unjust after giving an opportunity to be heard,

(C) If the motion is granted in part and require the movant, the attorney filing the
denied in part, the court may enter any protective motion, or both to pay the party or deponent
order authorized under Rule 26(c) and may, after who opposed the motion its reasonable
affording an opportunity to be heard, apportion expenses incurred in opposing the motion,
the reasonable expenses incurred in relation to the including attorney's fees. But the court
motion among the parties and persons in ajust may not order this payment if the motion was
manner substantially justified or other circumstances

make an award of expenses unjust

(C) If the Motion Is Granted in Part and Denied
in Part If the motion is granted in part
and denied in part, the court may enter any
protective order authorized under Rule 26(c)
and may, after giving an opportunity to be
heard, apportion the reasonable expenses
incurred regarding the motion
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(b) Failure to Comply With Order. (b) Failure to Comply with a Court Order.

(1) Sanctions by Court in District Where (1) Sanctions in the District Where the Deposition
Deposition Is Taken. If a deponent fails to be sworn or Is Taken. If a deponent fails to be sworn or to
to answer a question after being directed to do so by the answer a question after being ordered to do so by
court in the district in which the deposition is being the court where the discovery is taken, the failure
taken, the failure may be considered a contempt of that may be treated as contempt of court
court (2) Sanctions in the District Where the Action Is

(2) Sanctions by Court in Which Action Is Pending.
Pending. If a party or an officer, director, or managing (A) For Not Obeying a DTscovery Order If a party
agent of a party or a person designated under Rule or a party's officer, director, or managing agent
30(b)(6) or 31 (a) to testify on behalf of a party fails to -or a witness designated under Rule 30(b)(6)
obey an order to provide or permit discovery, including or 31 (a)(4) -fails to obey an order to provide
an order made under subdivision (a) of this rule or Rule or permt discovery, including an order under
35, or if a party fails to obey an order entered under Rule Rule 26(0, 35, or 37(a), the court in which the
26(f), the court in which the action is pending may make action is pending may make further just orders
such orders in regard to the failure as are just, and They may include the following
among others the following

(i) directing that the matters embraced in the
(A) An order that the matters regarding order or other designated facts be takenwhich the order was made or any other designated as established for purposes of the action,

facts shall be taken to be established for the as the prevailig party claims,
purposes of the action in accordance with the claim

of the party obtaining the order, (ii) prohibiting the disobedient party from
supporting or opposing designated

(B) An order refusing to allow the claims or defenses, or from introducing
disobedient party to support or oppose designated designated matters in evidence,
claims or defenses, or prohibiting that party from
introducing designated matters in evidence,

(C) An order striking out pleadings or parts (iii) striking pleadings in whole or in part,
thereof, or staying further proceedings until the (iv) staying further proceedings until the
order is obeyed, or dismissing the action or order is obeyed:
proceeding or any part thereof, or rendering a
judgment by default against the disobedient party, (v) dismissing the action or proceeding in

whole or in part,
(D) In lieu of any of the foregoing orders or

in addition thereto, an order treating as a contempt (vi) rendering a default judgment against the
of court the failure to obey any orders except an disobedient party, or
order to submit to a physical or mental (vii) treating as contempt of court the
examination, failure to obey any order except an

order to submit to a physical or mental
examination
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(E) Where a party has failed to comply with (B) For Not Producing a Person for Examination
an order under Rule 35(a) requiring that party to If a party does not comply with an order under
produce another for examination, such orders as are Rule 35(a) requiring it to produce another
listed in paragraphs (A), (B), and (C) of this person for examination, the court may issue any
subdivision, unless the party failing to comply of the orders listed in Rule 37(b)(2)(A)(i)-(vi),
shows that that party is unable to produce such unless the disobedient party shows that it
person for examination cannot produce the other person

In lieu of any of the foregoing orders or in addition (C) Payment of Expenses Instead of or in addition
thereto, the court shall require the party failing to obey to the orders above, the court must order the
the order or the attorney advising that party or both to disobedient party, the attorney advising that
pay the reasonable expenses, including attorney's fees, party, or both to pay the reasonable expenses,
caused by the failure, unless the court finds that the including attorney's fees, caused by the failure,
failure was substantially justified or that other unless the failure was substantially justified
circumstances make an award of expenses unjust or other circumstances make an award of

expenses unjust

(c) Failure to Disclose; False or Misleading (c) Failure to Disclose, to Amend an Earlier Response, or
Disclosure; Refusal to Admit. to Admit.

(1) A party that without substantial justification (1) Failure to Disclose or Amend. If a party fails to
fails to disclose information required by Rule 26(a) or disclose the information required by Rule 26(a), or
26(e)(I ), or to amend a prior response to discovery as to provide the additional or correcting information
required by Rule 26(e)(2), is not, unless such failure is required by Rule 26(e), the party is not permitted to
harmless, permitted to use as evidence at a trial, at a use as evidence at a trial, at a hearing, or on a
hearing, or on a motion any witness or information not motion any witness or information not so disclosed,
so disclosed In addition to or in lieu of this sanction, unless the failure was substantially justified or is
the court, on motion and after affording an opportunity harmless In addition to or instead of this sanction,
to be heard, may impose other appropriate sanctions In the court, on motion and after giving an
addition to requiring payment of reasonable expenses, opportunity to be heard
including attorney's fees, caused by the failure, these (A) may require payment of the reasonable
sanctions may include any of the actions authorized expense p ay tof feesonause
under Rule 37(b)(2)(A), (B), and (C) and may include expenses, including f, caused by
informing the jury of the failure to make the disclosure the faiure,

(2) If a party fails to admit the genuineness of any (B) may inform the jury of the party's failure, and

document or the truth of any matter as requested under (C) may impose other appropriate sanctions,
Rule 36, and if the party requesting the admissions including any of the orders listed in Rule
thereafter proves the genuineness of the document or the 37(b)(2)(A)(i)-(vi)
truth of the matter, the requesting party may apply to the
court for an order requiring the other party to pay the (2) Failure to Admit. If a party fails to admit what is

reasonable expenses incurred in making that proof, requested under Rule 36 and if the requesting party

including reasonable attorney's fees The court shall later proves a document to be genuine or the matter

make the order unless it finds that (A) the request was true, the requesting party may move that the party

held objectionable pursuant to Rule 36(a), or (B) the who failed to admit pay the reasonable expenses,
admission sought was of no substantial importance, or including attorney's fees, incurred in making that

(C) the party failing to admit had reasonable ground to proof The court must so order unless

believe that the party might prevail on the matter, or (A) the request was held objectionable under
(D) there was other good reason for the failure to admit Rule 36(a),

(B) the admission sought was of no substantial
importance,

(C) the party failing to admit had a reasonable
ground to believe that it might prevail on the
matter, or

(D) there was other good reason for the failure to
admit
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(d) Failure of Party to Attend at Own Deposition or (d) Party's Failure to Attend Its Own Deposition, Serve
Serve Answers to Interrogatories or Respond to Request Answers to Interrogatories, or Respond to a Request
for Inspection. If a party or an officer, director, or managing for Inspection.
agent of a party or a person designated under Rule 30(b)(6) or (1) In GeneraL
31 (a) to testify on behalf of a party fails (I) to appear before
the officer who is to take the deposition, after being served (A) Motion, Grounds for Sanctions The court in
with a proper notice, or (2) to serve answers or objections to which the action is pending may, on motion,
interrogatories submitted under Rule 33, after proper service order sanctions if
of the interrogatories, or (3) to serve a written response to a
request for inspection submitted under Rule 34, after proper (i) a party or a party's officer, hdrector, orinvc fth eus, h or which the action is pending managing agent -- or a person designated
service of the request, the court inwihteato spnigunder Rule 30(b)(6) or 3 1 (a)(4) - fails,on motion may make such orders in regard to the failure as after r ve with or 31 to
are just, and among others it may take any action authorized after being served with proper notice, to
under subparagraphs (A), (B), and (C) of subdivision (b)(2) of appear for that person's deposition, or
this rule Any motion specifying a failure under clause (2) or (ii) a party, after being properly served with
(3) of this subdivision shall include a certification that the interrogatories under Rule 33 or a request
movant has in good faith conferred or attempted to confer for inspection under Rule 34, fails to serve
with the party failing to answer or respond in an effort to its answers, objections, or written
obtain such answer or response without court action In lieu response
of any order or in addition thereto, the court shall require the
party failing to act or the attorney advising that party or both (B) Certification The motion for sanctons must
to pay the reasonable expenses, including attorney's fees, include a certification that the movant has in
caused by the failure unless the court finds that the failure was good faith conferred or attempted to confer

substantially justified or that other circumstances make an with the party failng to answer or respond i

award of expenses unjust an effort to obtain the answer or response
without court action

The failure to act described in this subdivision may not (2) Unacceptable Excuse for Failing to Act A
be excused on the ground that the discovery sought is failure described in Rule 37(d)(I)(A) is not
objectionable unless the party failing to act has a pending excused on the ground that the discovery sought
motion for a protective order as provided by Rule 26(c) was objectionable, unless the party failing to act

has a pending motion for a protective order under
Rule 26(c)

(3) Types of Sanctions. Sanctions may include any
of the orders listed in Rule 37(b)(2)(A)(i)-(vi)
Instead of or In addition to these sanctions, the

court must require the party failing to act, the
attorney advising that party, or both to pay the
reasonable expenses, including aftorney's fees,
caused by the failure, unless the failure was
substantially justified or other circumstances
make an award of expenses unjust

(e) [Abrogated.]

(f) [Repealed.]

Civil Rules 26-37 & 45 - global issue proposals 52 March 23, 2004



Rule 37(e)

(g) Failure to Participate in the Framing of a (e) Failure to Participate in Framing a Discovery Plan.
Discovery Plan. If a party or a party's attorney fails to If a party or its attorney fails to participate in good faith
participate in good faith in the development and submission in the development and submission of a proposed
of a proposed discovery plan as required by Rule 26(fl, the discovery plan as required by Rule 26(f), the court may,
court may, after opportunity for hearing, require such party after giving an opportunity to be heard, require that
or attorney to pay to any other party the reasonable expenses, party or attorney to pay to any other party the reasonable
including attorney's fees, caused by the failure expenses, including attorney's fees, caused by the

failure

COMMITTEE NOTE

The language of Rule 37 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout the
rules These changes are intended to be stylistic only
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Rule 45(a)

Rule 45. Subpoena Rule 45. Subpoena

(a) Form; Issuance. (a) In General.

(1) Every subpoena shall (1) Form and Contents.

(A) state the name of the court from which (A) Requirements Every subpoena must
it is issued, and (i) state the court from which it issued,

(B) state the title of the action, the name of (ii) state the title of the action, the court in
the court in which it is pending, and its civil action which it is pending, and its civil-action
number, and number,

(C) command each person to whom it (iii) command each person to whom it is
is directed to attend and give testimony or to
produce and permit inspection and copying of directed to do the following at a specified
designated books, documents or tangible things time and place attend and testify, or
in the possession, custody or control of that person, copying of designated documents or
or to permit inspection of premises, at a time tangible things in that person's possession,and place therein specified, and tnil hnsi htpro' ossin

custody, or control, or permit the
(D) set forth the text of subdivisions (c) and inspection of premises, and

(d) of this rule (iv) set forth the text of Rule 45(c) and (d)

A command to produce evidence or to permit inspection (B) Command to Produce Evidence or Permit
may be joined with a command to appear at trial or Inspection A command to produce evidence
hearing or at deposition, or may be issued separately or to permit inspection may be included in a

subpoena commanding attendance at a
deposition, hearing, or trial, or may be set forth
in a separate subpoena
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Rule 45(a)

(2) A subpoena commanding attendance at a trial (2)!' Issued from Which Court. A subpoena must issue
or hearing shall issue from the court for the district in as follows
which the hearing or trial is to be held A subpoena for A) for attendance at a trial or hearing, from the
attendance at a deposition shall issue from the court for (A) for tt e atatrial or hearng om the
the district designated by the notice of deposition as the court for the district where the hearing or trial

district in which the deposition is to be taken If is to be held,

separate from a subpoena commanding the attendance of (B) for attendance at a deposition, from the court
a person, a subpoena for production or inspection shall for the district where the deposition is to be
issue from the court for the district in which the taken, stating the method for recording the
production or inspection is to be made testimony, and

(C) for production and inspection, if separate from a
subpoena commanding a person's attendance,
from the court for the district where the
production or inspection is to be made

(3) The clerk shall issue a subpoena, signed but (3) Issuedby Whom. The clerk must issue a subpoena,
otherwise in blank, to a party requesting it, who shall signed but otherwise in blank, to a party who
complete it before service An attorney as officer of the requests it That party must complete it before
court may also issue and sign a subpoena on behalf of service An attorney, as an officer of the court,

(A) a court in which the atorney is may also issue and sign a subpoena from

authonzed to practice, or (A) a court in which the attorney is authorized to

(B) a court for a district in which a practice, or

deposition or production is compelled by the (B) a court for a distnct where a deposition is to
subpoena, if the deposition or production pertains be taken or production is to be made, if the
to an action pending in a court in which the attorney is authorized to practice in the court in
attorney is authonzed to practice which the action is pending

This style draft incorporates the proposed amendment of Rule 45(a)(2) that was published for public comment in August 2003,
except that the phrase "in the name of the court" in has been restyled to "from the court " If the proposed amendment is adopted,
further style revisions should be made when restyled Rules 26-37 & 45 are published
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Rule 45(b)

(b) Service. (b) Service.

(1) A subpoena may be served by any person who (1) By Whom; Tendering Fees; Serving a Copy of

is not a party and is not less than 18 years of age Certain Subpoenas. Any person who is at least
Service of a subpoena upon a person named therein 18 years old and not a party may serve a subpoena
shall be made by delivering a copy thereof to such Serving a subpoena on a named person requires
person and, if the person's attendance is commanded, by delivering a copy to that person and, if the subpoena
tendering to that person the fees for one day's attendance commands that person's attendance, tendering to that
and the mileage allowed by law When the subpoena is person the fees for one day's attendance and the
issued on behalf of the United States or an officer or mileage allowed by law Fees and mileage need not
agency thereof, fees and mileage need not be tendered be tendered when the subpoena issues on behalf of
Prior notice of any commanded production of the United States or any of its officers or agencies If
documents and things or inspection of premises before the subpoena commands the production of
trial shall be served on each party in the manner documents or tangible things or the inspection of
prescribed by Rule 5(b) premises before trial, then before it is served on the

named person, a notice must be served on each party
as provided in Rule 5(b)

(2) Subject to the provisions of clause (ui) of (2) Service in the United States. Subject to Rule
subparagraph (c)(3)(A) of this rule, a subpoena may be 45(c)(3)(A)(ii), a subpoena may be served at any
served at any place within the district of the court by place
which it is issued, or at any place without the district A) withi the district of the court from which it n
that is within 100 miles of the place of the deposition, is t hc f h
hearing, trial, production, or inspection specified in the issued,

subpoena or at any place within the state where a state (B) outside that district but within 100 miles of the
statute or rule of court permits service of a subpoena place of the deposition, hearing, trial,
issued by a state court of general jurisdiction sitting in production, or inspection specified in the
the place of the deposition, hearing, trial, production, or subpoena,
inspection specified in the subpoena When a statute of
the United States provides therefor, the courtupon (C) within the state of the court from which ts
proper application and cause shown may authorize the issued if a state statute or court rule permits
service of a subpoena at any other place A subpoena serving a subpoena ussued by a state court of
directed to a witness in a foreign country who is a general jurisdiction sitting in the place of the
national or resident of the United States shall issue deposition, hearing, trial, production, or
under the circumstances and in the manner and be inspection specified in the subpoena, or
served as provided in Title 28, U S C § 1783 (D) that the court authorizes, if a federal

(3) Proof of service when necessary shall be statutLUnit, d Stat•t•ta tute so provides, upon

made by filing with the clerk of the court by which the proper application and for good cause.

subpoena is issued a statement of the date and manner (3) Service in a Foreign Country. 28 U S C § 1783
of service and of the names of the persons served, governs the issuance and service of a subpoena
certified by the person who made the service directed to a United States national or resident who

is in a foreign country

(4) Proof ofService. Proving service, when necessary,

requires filing with the court from which the
subpoena issued a statement showing the date and
manner of service and the names of the persons
served The statement must be certified by the
server
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Rule 45(c)

(c) Protection of Persons Subject to Subpoenas. (c) Protecting a Person Subject to a Subpoena.

(1) A party or an attorney responsible for the (1) Avoiding Undue Burden or Expense; Sanctions.
issuance and service of a subpoena shall take reasonable A party or attorney responsible for issuing and
steps to avoid imposing undue burden or expense on a serving a subpoena must take reasonable steps to
person subject to that subpoena The court on behalf of avoid imposing undue burden or expense on a person
which the subpoena was issued shall enforce this duty subject to the subpoena The issuing court
and impose upon the party or attorney in breach of this must enforce this duty and must impose on a party or
duty an appropriate sanction, which may include, but is attorney who fails to comply with the duty an
not limited to, lost earnings and a reasonable attorney's appropriate sanction, which may include lost
fee. earnings and reasonable attorney's fees

(2)(A) A person commanded to produce and (2) Command to Produce Materials or Permit
permit inspection and copying of designated books, Inspection.
papers, documents or tangible things, or inspection of (A) Appearance Not Requwred A person
premises need not appear in person at the place of commanded to produce and permit the
production or inspection unless commanded to appear ispecton and copying of designated
for deposition, hearing or trial iseto n oyn fdsgae

documents or tangible things, or to permit
(B) Subject to paragraph (d)(2) of this rule, a the inspection of premises, need not appear in

person commanded to produce and permit inspection person at the place of production or inspection
and copying may, within 14 days after service of the unless also commanded to appear for a
subpoena or before the time specified for compliance if deposition, hearing, or trial
such time is less than 14 days after service, serve upon (B) Objections Subject to Rule 45(d)(2), a Person
the party or attorney designated in the subpoena written commanded to produce and permit ispecron
objection to inspection or copying of any or all of the ad copying may serve on the party or attorney
designated materials or of the premises If objection is designated inm the subpoena a wntten objection

made, the party serving the subpoena shall not be to enspect ing or copng a oriall of the

entitled to inspect and copy the materials or inspect the designated materials or to inrspecting the

premises except pursuant to an order of the court by

which the subpoena was issued If objection has been premises The objection must be served before
the earlier of the time specified for compliance

made, the party serving the subpoena may, upon notice or earlierter the specifi ed if

to the person commanded to produce, move at any time or 14 days after the subpoena is served If

for an order to compel the production Such an order to

compel production shall protect any person who is not a (i) At any time, on notice to the commanded
party or an officer of a party from significant expense person, the serving party may move the
resulting from the inspection and copying commanded court from which the subpoena issued for

an order compelling production,
inspection, or copying

(ii) Inspection and copying may be done only
as directed in the order, and the order must
protect a person who is neither a party nor
a party's officer from significant expense
resulting from compliance
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Rule 45(c)

(3)(A) On timely motion, the court by which a (3) Quashing or Modzfying a Subpoena.
subpoena was issued shall quash or modify the (A) When Required On timely motion, the court
subpoena ifit from which a subpoena issued must quash or

(I) fails to allow reasonable time for modify a subpoena that
compliance, (i) fails to allow a reasonable time to comply,

(il) requires a person who is not a party or an (di) requires a person who is neither a party nor
officer of a party to travel to a place more than 100 a party's officer to travel more than 100
miles from the place where that person resides, is miles from the place where that person
employed or regularly transacts business in person, resides, is employed, or regularly transacts
except that, subject to the provisions of clause business in person - except that, subject
(c)(3)(B)(i) of this rule, such a person may in to Rule 45(c)(3)()(ln), such a person may
order to attend trial be commanded to travel from be commanded to attend a trial by traveling
any such place within the state in which the trial is from any place within the state where the
held, or trial is held,

(iii) requires disclosure of privileged or other (iii) requires disclosure of prvileged or other
protected matter and no exception or waiver protected matter, if no exception or waiver
applies, or applies, or

(iv) subjects a person to undue burden (iv) subjects a person to undue burden

(B) If a subpoena (B) When Permitted To protect a person subject to
(i) requires disclosure of a trade secret or or affected by a subpoena, the court from which

other confidential research, development, or it issued may, on timely motion, quash or

commercial information, or modify the subpoena if it requres

(Hi) requires disclosure of an unretaied (I) disclosure of a trade secret or other(ii)requresdiscosur ofan uretanedconfidential research, development, or
expert's opinion or information not describing commercial information,

specific events or occurrences in dispute and

resulting from the expert's study made not at the (ii) disclosure of an unretamed expert's
request of any party, or opinion or information that does not

(iii) requires a person who is not a party or an describe specific occurrences s dispute

officer of a party to incur substantial expense to and results from the expert's study that

travel more than 100 miles to attend trial, the court was not requested by a party, or

may, to protect a person subject to or affected by (iii) travel of more than 100 miles to attend trial
the subpoena, quash or modify the subpoena or, if by a person who is neither a party nor a
the party in whose behalf the subpoena is issued party's officer, as a result of which the
shows a substantial need for the testimony or person will incur substantial expense
material that cannot be otherwise met without
undue hardship and assures that the person to (C) Specifyig Conditions as an Alternatve In the
whom the subpoena is addressed will be reasonably circumstances described in Rule 45(c)(3)(B),
compensated, the court may order appearance or the court may, instead of quashing or modifying

production only upon specified conditions a subpoena, order appearance or production
under specified conditions if the party on whose
behalf the subpoena was issued shows a
substantial need for the testimony or material
that cannot be otherwise met without undue
hardship and ensures that the subpoenaed
person will be reasonably compensated
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Rule 45(d)

(d) Duties in Responding to Subpoena. (d) Duties in Responding to a Subpoena.

(1) A person responding to a subpoena to produce (1) Producing Documents. A person responding to a
documents shall produce them as they are kept in the subpoena to produce documents must produce them
usual course of business or shall organize and label as they are kept in the ordinary course of business, or
them to correspond with the categories in the demand organize and label them according to the categories

in the demand
(2) When information subject to a subpoena is

withheld on a claim that it is pnvileged or subject to (2) Claiming Privilege or Protection. A person
protection as trial preparation materials, the claim shall withholding subpoenaed information under a claim
be made expressly and shall be supported by a that it is privileged or subject to protection as trial-
description of the nature of the documents, preparation material must
communications, or things not produced that is
sufficient to enable the demanding party to contest the (A) expressly assert the claim, and

claim (B) describe the nature of the documents,
communications, or things not produced in
a manner that, without revealing information
itself privileged or protected, will enable
the parties to assess the applicability of the
privilege or protection

(e) Contempt. Failure by any person without (e) Contempt. The court from which a subpoena issued may
adequate excuse to obey a subpoena served upon that person hold in contempt a person who, having been served, fails
may be deemed a contempt of the court from which the without adequate excuse to obey the subpoena
subpoena issued An adequate cause for failure to obey A nonparty's failure to obevdisvbedieteý must be
exists when a subpoena purports to require a non-party to excused if the subpoena purports to require the nonparty
attend or produce at a place not within the limits provided by to attend or produce at a place not within the limits of
clause (n) of subparagraph (c)(3)(A) Rule 45(c)(3)(A)(i)

COMMITTEE NOTE

The language of Rule 45 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout the
rules These changes are intended to be stylistic only

The reference to discovery of"books" in former Rule 45(a)(1)(C) was deleted to achieve
consistent expression throughout the discovery rules. Books remain a proper subject of discovery.

Former Rule 45(b)(1) required "prior notice" to each party of any commanded production of
documents and things or inspection of premises. Courts have agreed that notice must be given
"prior" to the return date, and have tended to converge on an interpretation that requires notice to
the parties before the subpoena is served on the person commanded to produce or permit
inspection. That interpretation is adopted in amended Rule 45(b)(1) to give clear notice of general
present practice.

The language of former Rule 45(d)(2) addressing the manner of asserting privilege is replaced
by adopting the wording of Rule 26(b)(5). The same meaning is better expressed in the same
words.
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Rule 38

VI. TRIALS TITLE VI. TRIALS

Rule 38. Jur ra of Right Rule 38. Right to Jury Trial; Demand

(a) Right Preserved. The right of trial by lury as (a) Right Preserved. The right of trial by iury as declared
declared by the Seventh Amendment to the Constitution or as by the Seventh Amendment to the Constitution - or as
given by a statute of the United States shall be preserved to Jn[roided-givenj1 by a federal statute - is preserved to
the parties inviolate the parties inviolate

(b) Demand. Any party may demand a trial by jury (b) Demand. On any issue triable of right by ajury, a party
of any issue triable of right by a jury by (1) serving upon the may demand a jury trial by
other parties a demand therefor in writing at any time after
the commencement of the action and not later than 10 days (1) serving the other parties with a written demand -

after the service of the last pleading directed to such issue, which maybe [Made stated 2 in a pleading-no

and (2) filing the demand as required by Rule 5(d) Such later than 10 days after the last pleading directed to
demand may be indorsed upon a pleading of the party the issue is served, and

(2) filing the demand as required by Rule 5(d)

(c) Same: Specification of Issues. In the demand a (c) Specifying Issues. In its demand, a party may specify the
party may specify the issues which the party wishes so tried, issues that it wishes to have tried by ajury, otherwise, it is
otherwise the party shall be deemed to have demanded trial deemed to have demanded a jury trial on all the issues so
by jury for all the issues so triable If the party has triable If the party has demanded a iury trial on only
demanded trial by iury for only some of the issues, any other some issues, any other party may - within 10 days of
party within 10 days after service of the demand or such being served with the demand or within anty [shorter
lesser time as the court may order, may serve a demand for ltn]rJ' time ordered by the court - serve a demand for a
trial by jury of any other or all of the issues of fact in the ury trial on any other or all factual issues triable byjury
action

(d) Waiver. The failure of a party to serve and file a (d) Waiver; Withdrawal. A party waivesa prv trial-trmaf
demand as required by this rule constitutes a waiver by the by'yury unless its demand is properly served and filed A
party of trialIby A demand for trial byjury made as demand [that complies with this rule]4 may be
herein provided may not be withdrawn without the consent of withdrawn only if the parties consent
the parties

I [The Style Subcommittee made this change based on the Kieve suggestion ]

2 [Kieve/Kimble and Cooper agree on this change The Style Subcommittee agrees]

3 [Kieve/Kimble and Cooper agree on this change The Style Subcommittee agrees]

4 [Kimble: Kieve suggested taking out "that complies with this rule " I have thought more about this and now realize that we
have created an inconsistency Ed and I had argued for "a proper demand" in the second sentence Note that in the first sentence
we use "properly" instead of "as required by this rule " Shouldn't we do the same thing in the second sentence to replace "as
herein provided" in the current rule 9 Dean Kane noted that "proper" would "create the negative implication that improper
[demands] cannot be withdrawn " See Style 468 But then at our meeting in Phoenix we apparently realized that that's what
the current rule says it refers to a demand "made as herein provided [i e , that complies with this rule, i e , a proper demand]
So we changed to "a demand that complies with this rule " I see no difference between that and "a proper demand " I know it's
late, but I think we should fix the inconsistency between the first and second sentences Also, note Ed's comment on 39(b)

Cooper: I am sympathetic to Joe's persistent desire "A ironer demand .t •,k v ..... l, nth tsul. may be withdrawn only *
* * " But I think it was Dean Kane who led the charge to defeat this change It may be a bit late to reopen the discussion

[The Style Subcommittee does not recommend deleting "that complies with this rule "]
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Rule 38

(e) Admiralty and Maritime Claims. These rules (e) Admiralty and Maritime Claims. These rules do not
shall not be construed to create a right to trial by ian' of the create a right to a jury trial on issues in an admiralty or
issues i an admiralty or maritime claim within the meaning maritime claim within the meaning of Rule 9(h)
of Rule 9(h)

COMMITTEE NOTE

The language of Rule 38 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.
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Rule 39

Rule 39. Trial by Jun or by the Court Rule 39. Trial by Jury or by the Court

(a) By Jury. When trial by jury has been demanded (a) After a Demand. When trial by iury has been
as provided in Rule 38, the action shall be designated upon demanded under Rule 38, the action must be designated
the docket as ajury action The trial ofall issues so on the docket as ajury action The trial on all issues so
demanded shall be by jury, unless (1) the parties or their demanded must be by jury unless
attorneys of record, by written stipulation filed with the
court or by an oral stipulation made in open court and entered (1) the parties or their attorneys file a written stipulation

in the record, consent to trial by the court sitting without a to a nonjury trial or so stpulate on the record, or

jury or (2) the court upon motion or of its own initiative (2) the court,- on motion or on itsown - finds that
finds that a right of trial by jr of some or of all those on some or all of those issues there is no right to a
issues does not exist under the Constitution or statutes of the ury trial under the Constitution or federal statutes
United States

(b) By the Court. Issues not demanded for trial by (b) When No Demand Uis Made Issues on which aiury
jury as provided in Rule 38 shall be tried by the court, but, trial is not IpronerCy demanded [Indtr-Rule-381' are to
notwithstanding the failure of a party to demand a jury in an be tried by the court But the court may, on motion, order
action in which such a demand might have been made of a jury trial on any issue for which ajury might have been
right, the court in its discretion upon motion may order a demanded -but-as-tot-
trial by ajury of any or all issues

(c) Advisory Jury and Trial by Consent. In all (c) Advisory Jury; Jury Trial by Consent. In an action not
actions not triable of right by ajury the court upon motion or triable of right by a jury, the court, on motion or on its
of its own initiative may try any issue with an advisoryjury own
or, except in actions against the United States when a statute (1) may try any issue with an advisory jury, or
of the United States provides for trial without ajury, the
court, with the consent of both parties, may order a trial with (2) may, with the parties' consent, try any issue by a jury
a jury whose verdict has the same effect as if trial by jury whose verdict has the same effect as ifaiury trial
had been a matter of right had been a matter of right, unless the action is

against the United States and a federal statute
provides foirrenres a nonjury trial

COMMITTEE NOTE

The language of Rule 39 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

I [Kimble/Kieve would delete "under Rule 38" The Style Subcommittee agrees]

Cooper: How about a compromise, parallel to the discussion of Rule 38(d) -perhaps it is easier to reopen the question here9

"Issues on which a jury trial is not properly demanded wmder-Rai-,-3 are to be tried ** *"9 The Style Subcommittee agrees ]
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Rule 40

Rule 40. Assignment of Cases for Trial Rule 40. Scheduling Cases for Trial

The district courts shall provide by rule for the placing Each court must provide by rule for scheduling trials without
of actions upon the trial calendar (I) without request of the request - or on a party's request withnifer notice to the other
parties or (2) upon request of a party and notice to the other parties, ot ......... .........
parties or (3) in such other manner as the courts deem expedivM The court must give priority to actions entitled to
expedient Precedence shall be given to actions entitled priority by federal statute.'
thereto by any statute of the United States

COMMITTEE NOTE
The language of Rule 40 has been amended as part of the general restyling of the Civil Rules

to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only

I [Kieve suggested that the rules require that every request to the court be served on all parties, so it is not necessary to add "notice
to the other parties" Kimble responded that if Ed agrees, we need a global check on this ]

Cooper: Three things First, the Style-Substance Track will propose a simplified Rule 40 that avoids any reference to notice
Second, as a global matter I do not understand Rule 5(a), in its present form or as styled I would not assert that it requires
service of everything, indeed, "similar paper" impliedly excludes dissimilar papers Third, we have the intensifier problem in
adifferentguise Often it seems useful to remind of the notice duty But if we do that sometimes, failure todo so always may
create puzzling negative implications The only satisfactory global resolution would be to state notice obligations
comprehensively in Rule 5 and to say nothing of notice anywhere else I doubt that is within the legitimate reach of the Style
Project, and expect that it would draw much anguished comment (and enhance the inevitable attempted rebellions) to make the
attempt ]
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Rule 41

Rule 41. Dismissal of Actions Rule 41. Dismissal of Actions

(a) Voluntary Dismissal: Effect Thereof. (a) Voluntary Dismissal.

(1) By Plaintiff; By Stipulation. Subject to the (I) By the Plaintiff
provisions of Rule 23(e), of Rule 66, and of my statute (A) Without a Court Order Subject to Rules 23(e),
of the United States, an action may be dismissed by the 23 1 (c), 23 2, and 66 and any applicable federal
plaintiff without order of court (i) by filing a notice of statute, the plaintiff may dismiss an action
dismissal at any time before service by the adverse party without a court order by filing
of an answer or of a motion for summary judgment,
whichever first occurs, or (it) by filing a stipulation of (i) a notice of dismissal [at- ny-timt]] before
dismissal signed by all parties who have appeared in the the adverse party serves either an answer or
action Unless otherwise stated in the notice of a motion for summary judgment, or
dismissal or stipulation, the dismissal is without (d) a stipulation of dismissal signed by all
prejudice, except that a notice of dismissal operates as pastiio of alpsiged
an adjudication upon the merits when filed by a plaintiff parties who have appeared
who has once dismissed in any court of the United (B) Effect Unless the notice or stipulation states
States or of any state an action based on or including the otherwise, the dismissal is without prejudice
same claim But if the plaintiff previously dismissed any

action in federal or state court based on or
including the same claim, a notice of dismissal
operates as an adjudication on the merits

(2) By Order of Court. Except as provided in (2) By Court Order; Effect Except as provided in (1),
paragraph (1) of this subdivision of this rule, an action an action may be dismissed at the plaintiffs [request
shall not be dismissed at the plaintiffs instance save intanre 2 only by court order, on terms that the
upon order of the court and upon such terms and court considers proper If a defendant has
conditions as the court deems proper If a counterclaim pleadedinem a counterclaim before being served
has been pleaded by a defendant prior to the service with the plaintiffs motion to dismiss, the action must
upon the defendant of the plaintiffs motion to dismiss, not be dismissed against the defendant's objection
the action shall not be dismissed against the defendant's unless the counterclaim can remain pending for
objection unless the counterclaim can remain pending independent adjudication Unless the order states
for independent adjudication by the court Unless otherwise, a dismissal under this paragraph (2) is
otherwise specified in the order, a dismissal under this without prejudice
paragraph is without prejudice

Cooper: This is another intensifier problem Loren and Joe are right - the meaning is not changed by saying "a notice of
dismissal at fny'tntie before the adverse party serves * * * " But the emphasis is familiar Deletion will cause some distress

[The Style Subcommittee recommends deleting "at any time" based on the Kieve suggestion ]

2 [Kieve/Kimble and Cooper agree on this change The Style Subcommittee agrees ]
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Rule 41

(b) Involuntary Dismissal: Effect Thereof. For (b) Involuntary Dismissal; Effect. If the plaintiff fails to
failure of the plaintiff to prosecute or to comply with these prosecute or to comply with these rules or a court order, a
rules or any order of court, a defendant may move for defendant may move to dismiss Ithenm]' action or any
dismissal of an action or of any claim against the defendant claim against it Unless the dismissal order specifies
Unless the court in its order for dismissal otherwise specifies, otherwise, a dismissal under this subdivision (b) and any
a dismissal under this subdivision and any dismissal not dismissal not provided for in this rule - except one for
provided for in this rule, other than a dismissal for lack of lack ofjurisdiction, improper venue, or failure to join a
Jurisdiction, for improper venue, or for failure to join a party party under Rule 19 -operates as an adjudication on the
under Rule 19, operates as an adjudication upon the merits merits

(c) Dismissal of Counterclaim, Cross-Claim, or (c) Dismissing a Counterclaim, Crosselaim, or Third-
Third-Party Claim. The provisions of this rule apply to the Party Claim. This rule applies to a dismissal of any
dismissal of any counterclaim, cross-claim, or third-party counterclaim, crossclaim or third-party claim A
claim A voluntary dismissal by the claimant alone pursuant claimant's voluntary dismissal under (a)(l)(A)(i) must be
to paragraph (1) of subdivision (a) of this rule shall be made made before a responsive pleading is served or, if there is
before a responsive pleading is served or, ifthere is none, none, before evidence is introduced at the trial or hearing
before the introduction of evidence at the trial or hearing

3 [Kieve/Kimble and Cooper agree on this change The Style Subcommittee agrees]
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Rule 41

(d) Costs of Previously-Dismissed Action. If a (d) Costs of a Previously Dismissed Action. If a plaintiff
plaintiff who has once dismissed an action i any court who previously dismissed an action in any court files an
commences an action based upon or including the same claim action based on or including the same claim against the
against the same defendant, the court may make such order same defendant, the court_-mtr
for the payment of costs of the action previously dismissed as (1) mayorder the plaintiff to pay all or part of the costs
it may deem proper and may stay the proceedings in the of that previous action, and

action until the plaintiff has complied with the order

(2) may stay the proceedings until the plaintiff has
[complied].'

COMMITTEE NOTE

The language of Rule 41 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

When Rule 23 was amended in 1966, Rules 23.1 and 23.2 were separated from Rule 23.
Rule 41(a)(1) was not then amended to reflect the Rule 23 changes In 1968 Rule 41(a)(1) was

amended to correct the cross-reference to what had become Rule 23(e), but Rules 23.1 and 23.2
were inadvertently overlooked. Rules 23.1 and 23.2 are now added to the list of exceptions in
Rule 41(a)(1)(A). This change does not affect established meaning. Rule 23.2 explicitly
incorporates Rule 23(e), and thus was already absorbed directly into the exceptions in Rule
41(a)(1). Rule 23.1 requires court approval of a compromise or dismissal in language parallel to
Rule 23(e) and thus supersedes the apparent right to dismiss by notice or dismissal.

I [Kieve suggested deleting "complied" and substituting "has done so"

Cooper: This may sound silly Is it possible to "comply with" an order by means that are not the same as "done so"9 Suppose
the plaintiffmakes arrangements to pay -is that the same as paying 9 On balance, I am nervous about this change The present
rule is "complied with the order" "has complied" in the Style draft clearly makes no change "has done so" might change the
meaning

The Style Subcommittee does not recommend deleting "complied "]
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Rule 42

Rule 42. Consolidation; Separate Trials Rule 42. Consolidation; Separate Trials

(a) Consolidation. When actions involving a common (a) If actions before the court involve a common question of
question of law or fact are pending before the court, it may law or fact, the court may
order ajoint hearing or trial of any or all the matters in issue
in the actions, it may order all the actions consolidated, and it (1) join for heaeng or tnal my or all matters at issue ao

may make such orders concerning proceedings therein as may the actions,

tend to avoid unnecessary costs or delay (2) consolidate the actions, and

(3) make any other orders to avoid unnecessary cost or
delay

(b) Separate Trials. The court, in furtherance of (b) Separate Trials. For convenience, to avoid prejudice, or
convenience or to avoid prejudice, or when separate trials to expedite and economize, the court may order a separate
will be conducive to expedition and economy, may order a trial of one or more claims, crosselaims, counterclaims,
separate trial of any claim, cross-claim, counterclaim, or third-party claims, or separate issues When ordering a
third-party claim, or of any separate issue or of any number separate trial, the court must preserve any federal right to
of claims, cross-claims, counterclaims, third-party claims, or a jry trial
issues, always preserving inviolate the right of trial by jry
as declared by the Seventh Amendment to the Constitution or
as given by a statute of the United States

COMMITTEE NOTE

The language of Rule 42 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.
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Rule 43

Rule 43. Taking of Testimony Rule 43. Taking Testimony

(a) Form. In every trial, the testimony of witnesses (a) In Open Court. [At trial k very-tre.ji the witnesses'
shall be taken in open court, unless a federal law, these rules, testimony must be taken in open court unless a federal
the Federal Rules of Evidence, or other rules adopted by law, the Federal Rules of Evidence, these rules, or other
the Supreme Court provide otherwise The court may, for rules adopted by the Supreme Court provide otherwise
eood cause shown n compelling circumstances and upon In compelling circumstances and with appropriate
appropriate safeguards, permit presentation of testimony safeguards, the court may allow testimony in open court
in open court by contemporaneous transmission from a by contemporaneous transmission from a different
different location location

(b) [Abrogated.] (b)

(c) [Abrogated.] (c)

(d) Affirmation in Lieu of Oath. Whenever under (b) Affirmation Instead of Oath. When these rules require
these rules an oath is required to be taken, a solemn an oath, a solemn affirmation suffices
affirmation may be accepted in lieu thereof

(e) Evidence on Motions. When a motion is based on (c) Evidence on a Motion. When a motion relies on facts
facts not appearing of record the court may hear the matter on outside the record, the court may hear the matter on
affidavits presented by the respective parties, but the court affidavits But the ... t : d,, ,...r may
may direct that the matter be heard wholly or partly on oral order that it be heard wholly or partly on oral testimony or
testimony or deposition on depositions

(f) Interpreters. The court may appoint an interpreter (d) Interpreter. The court may appoint an interpreter of its
of its own selection and may fix the interpreter's reasonable choosing, fix reasonable compensation to be paid from
compensation The compensation shall be paid out of funds funds provided by law or by one or more parties, and tax
provided by law or by one or more of the parties as the court the compensation as costs
may direct, and may be taxed ultimately as costs, in the
discretion of the court.

COMMITTEE NOTE

The language of Rule 43 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only

I Kimble: (See Gamer) [Cooper agrees with this change ] [The Style Subcommittee agrees]
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Rule 44

Rule 44. Proof of Official Record Rule 44. Proving an Official Record

(a) Authentication. (a) Means of Proving2uthvnti.atm.

(1) Domestic. An official record kept within the (1) Domestic Record. The following evidences
United States, or any state, district, or commonwealth, authentvette•' an official record - or an entry in it
or within a territory subject to the administrative or -that is [otherwisel2 admissible and is kept within
judicial jurisdiction of the United States, or an entry the United States, any state, district or
therein, when admissible for any purpose, may be commonwealth, or any territory subject to the
evidenced by an official publication thereof or by a copy administrative or judicial jurisdiction of the United
attested by the officer having the legal custody of the States
record, or by the officer's deputy, and accompanied by a
certificate that such officer has the custody The (A) an official publcatin of the record, or
certificate may be made by ajudge of a court of record (B) a copy attested by the officer with legal custody
of the district or political subdivision in which the of the record - or by the officer's deputy-
record is kept, authenticated by the seal of the court, or and accompanied by a certificate that the officer
may be made by any public officer having a seal of has custody The certificate must be made
office and having official duties in the district or under seal
political subdivision in which the record is kept, (i) byajudgeofacourtofrecord of the
authenticated by the seal of the officer's office di) or pofta subdivision of thedistrict or political subdivision where the

record is kept, or

(ii) by any public officer with a seal of office
and with official duties in the district or
political subdivision where the record is
kept

Professor Rowe was asked to research whether there is a substantive difference between using "authenticates" in Rule 44(a)(1)
and (b) on proving official records, or using some form of the word "evidence" as a verb as in the current role He reported that
the treatises "use the ideas of evidence, authentication, and proofinterchangeably, although that doesn't mean they're identical"
He did not find any case annotations that seemed to bear on the question Based on Garner's statement in his second edition
at 333 that "evidence" and "proof' "are not synonymous," and concerns expressed at the meeting of Subcommittee A, Professor
Rowe suggests using "evidence" in some verb form in 44(a)(1) and (a)(2), and also in (a)(2)(C)(ii)

2 tKimble: On Rule 44(a)(1) and (2), I was uncertain about Kieve's suggestion to delete "otherwise," but raised them for
consideration

Cooper: I share Joe's uncertainty Present Rule 44(a)(1) tells how to "evidence" an official record "when admissible for any
purpose " The Style Draft is "that is otherwise admissible " The Style Draft is subtly different from the present rule-- it gives
greater emphasis to the proposition that proper evidence of(or "authenticating") an official record does not of itself make the
record admissible I like the Style Draft as an improvement Deleting "otherwise" removes the emphasis Al risk of identifying
it as an intensifier, I would keep it The same holds for Style 44(a)(2)(A))

[The Style Subcommittee does not recommend deleting "otherwise "I
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Rule 44

(2) Foreign. A foreign official record, or an entry (2) Foreign Record.
therein, when admissible for any purpose, may be (A) In General The following evidences
evidenced by an official publication thereof, or a copy h a foreign official record or an
thereof, attested by a person authorized to make the entitate s [ore recr -dm rsan

attestation, and accompanied by a final certification as entry in it -that is [otherwise]' admissible

to the genuineness of the signature and official position (i) an official publication of the record,
(i) of the attesting person, or (ii) of any foreign official
whose certificate of genuineness of signature and (ii) a copy attested by an authorized person and
official position relates to the attestation or is in a chain accompanied by a final certification of

of certificates of genuineness of signature and official genuineness,, (Bl),-r

position relating to the attestation (iii a record and attestation certified as
provided in a treaty or convention to which
the United States and a country where the
record is located are parties, or

fiv fiii) other means ordered by the court under
(C)

A final certification may be made by a secretary of (B) Final Certification of Genuineness A final
embassy or legation, consul general, vice consul, or certification must certify the genuineness of the
consular agent of the United States, or a diplomatic or signature and official position of the attester or
consular official of the foreign country assigned or of any foreign official whose certificate of
accredited to the United States If reasonable genuineness relates to the attestation or is in a
opportunity has been given to all parties to investigate chain of certificates of genuineness relating to
the authenticity and accuracy of the documents, the the attestation A final certification may be
court may, for good cause shown, (i) admit an attested made by a secretary of a United States embassy
copy without final certification or (ii) permit the foreign or legation, by a consul general, vice consul, or
official record to be evidenced by an attested summary consular agent of the United States, or by a
with or without a final certification The final diplomatic or consular official of the foreign
certification is unnecessary if the record and the country assigned or accredited to the United
attestation are certified as provided in a treaty or States F." ' f i ....
convention to which the United States and the foreign r .....d at
country in which the official record is located are i . . Ua . t.d
parties Stte atdtr bcg cnn oir h c

(C) Other Means of Proof If all parties have had a

reasonable opportunity to investigate a foreign
record's authenticity and accuracy, the court
may, for good cause, either

(i) admit an attested copy without final
certification, or

(ii) allow the record to be proved by an

attested summary with or without a final
certification

3 Seep ll,note 2
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Rule 44

(b) Lack of Record. A written statement that after (b) Lack of a Record. A written statement that a diligent
diligent search no record or entry of a specified tenor is found search of designated records revealed no record or entry
to exist in the records designated by the statement, of a specified tenor is admissible as evidence that the
authenticated as provided in subdivision (a)(1) of this rule in records contain no such record or entry For domestic
the case of a domestic record, or complying with the records, the statement must be authenticated under (a)(1)
requirements of subdivision (a)(2) of this rule for a summary For foreign records, the statement must comply with
in the case of a foreign record, is admissible as evidence that (a)(2)(C)(n)
the records contain no such record or entry

(c) Other Proof. This rule does not prevent the proof (c) Other Proof. A party may prove an official record - or
of official records or of entry or lack of entry therein by any an entry or lack of an entry in it - by any other method
other method authorized by law authorized by law

COMMITTEE NOTE

The language of Rule 44 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only
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Rule 44.1

Rule 44.1. Determination of Foreign Law Rule 44.1. Determining Foreign Law

A party who intends to raise an issue concerning the A party who intends to raise an issue about a foreign country's
law of a foreign country shall give notice by pleadings or law must give notice by a pleading or other written notice In
other reasonable written notice The court, in determining determining foreign law, the court may consider any relevant
foreign law, may consider any relevant material or source, material or source, including testimony, whether or not
including testimony, whether or not submitted by a party or submitted by a party or admissible under the Federal Rules of
admissible under the Federal Rules of Evidence The court's Evidence The court's determination must be treated as a ruling
determination shall be treated as a ruling on a question of on a question of law
law

COMMITTEE NOTE

The language of Rule 44.1 has been amended as part of the general restyling of the Civil
Rules to make them more easily understood and to make style and terminology consistent
throughout the rules. These changes are intended to be stylistic only.
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Rule 46

Rule 46. Exceptions Unnecessary Rule 46. Objecting to a Ruling or Order

Formal exceptions to rulings or orders of the court are A formal exception to a ruling or order is unnecessary When
unnecessary, but for all purposes for which an exception has the ruling or order is requested or made, a party need only state
heretofore been necessary it is sufficient that a party, at the and i .e f. the action that it wants the court
time the ruling or order of the court is made or sought, makes to take or objects to-, along with the grounds for the request or
known to the court the action which the party desires the obiection Failing to object does not prejudice a party who'
court to take or the party's objection to the action of the court had no opportunity to do so when the ruling or order was
and the grounds therefor, and, if a party has no opportunity to made
object to a ruling or order at the time it is made, the absence
of an objection does not thereafter prejudice the party

COMMITTEE NOTE

The language of Rule 46 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only

Kimble note: As an aside, I am starting to lean toward using "that" with "party" throughout the rules See Garner under
"Who (D) " Possible exception When another "that" appears in the sentence

Cooper: This is Style But my inclination begins with Garner's report under "Who (D) " He tells us that we can use "that"
when referring to persons, but "Editors tend * * * to prefer" "who " Joe's position reflects the fact that a party may be either a
person or an entity "That" is permissible for a real person and preferred for an entity My inclination is to prefer to dignify
persons as "who," paying a slight price in promoting entities also to "who" status But whatever the choice, this is a global
question to be given a uniform answer

[The Style Subcommittee suggests adding this to the list of global drafting issues ]
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Rule 47

Rule 47. Selection of Jurors Rule 47. Selecting Jurors

(a) Examination of Jurors. The court may permit (a) Examining Jurors. The court may permit the parties or
the parties or their attorneys to conduct the examination of their attorneys to examine prospective lurors or may
prospectivejurors or may itself conduct the examination itself do so Maini• e p e j..... or n dlov Ih
In the latter event, the court shall permit the parties or their .I .l• ± atLtonyo .do, sod , If the court examines
attorneys to supplement the examination by such further the jurors, it must nermita44ow the parties or their
inquiry as it deems proper or shall itself submit to the attorneys to ask [anysu"h] additional questions [as it]
prospectivejurors such additional questions of the parties considers proper,' or must itself ask those questions
or their attorneys as it deems proper

(b) Peremptory Challenges. The court shall allow (b) Peremptory Challenges. The court must allow the
the number of peremptory challenges provided by 28 U S C number of peremptory challenges provided by 28 U S C
§ 1870 § 1870

(c) Excuse. The court may for good cause excuse a (c) Excusing a Juror. During trial or deliberation, the court
juror from service during trial or deliberation may excuse a juror for good cause

COMMITTEE NOTE
The language of Rule 47 has been amended as part of the general restyling of the Civil Rules

to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

I [Kieve/Kimble and Cooper agree on these two changes The Style Subcommittee agrees]

Cooper: I am not disposed to do anything about it now, but note that present Rule 47(a) provides somewhat more guidance
than Style (a) on one question Style (a) says the court must allow the parties to ask any additional questions it considers proper,
or must itself ask those questions How is the court to decide whether the questions are proper ' Under the Style version, the
only apparent way is to have the parties tell the court the very questions they wish to have put to the jury Under the present
rule, the court shall permit the parties to supplement the examination by "further inquiry," not "further questions" That suggests
that the court may authorize a general line of inquiry, without first reviewing each proposed question The Style draft avoids
repeating "it considers proper," but we may pay a price
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Rule 48

Rule 48. Number of Jurors- Rule 48. Number of Jurors; Participating in the

Participation in Verdict Verdict

The court shall seat a jury of not fewer than six and not A jury must have no fewer than 6 and no more than 12
more than twelve members and all jurors shall participate in members, and each juror must participate in the verdict unless
the verdict unless excused from service by the court pursuant excused under Rule 47(c) Unless the parties stipulate
to Rule 47(c) Unless the parties otherwise stipulate, (1) the otherwise, the verdict must be unanimous and be returned by a
verdict shall be unanimous and (2) no verdict shall be taken jury of at least 6 members
from a jury reduced in size to fewer than six members

COMMITTEE NOTE

The language of Rule 48 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.
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Rule 49

Rule 49 Special Verdicts Rule 49. Special Verdict; General Verdict and
and Interrogatories Interrogatories

(a) Special Verdicts. The court may require a jury to (a) Special Verdict.
return only a special verdict in the form of a special written (1) InGeneral The court may require a jury to return
finding upon each issue of fact In that event the court may only a special verdict in the form of a special wrtten
submit to the jury written questions susceptible of categorical finding on each issue of fact The court may do so
or other brief answer or may submit written forms of the by
several special findings which might properly be made under by
the pleadings and evidence, or it may use such other method (A) submitting written questions susceptible of a
of submitting the issues and requiring the written findings categorical or other brief answer,
thereon as it deems most appropriate (B) submitting written forms of the [setveraIi

special findings that might properly be made
under the pleadings and evidence, or

(C) using any other method that the court considers
appropriate

The court shall give to the jury such explanation and (2) Instructions The court must instruct the jury [soit
instruction concerning the matter thus submitted as may be Lana .. e.42 L,. make its findings on each
necessary to enable the jury to make its findings upon each submitted issue
issue If in so doing the court omits any issue of fact raised
by the pleadings or by the evidence, each party waives the (3) Issues Not Submitted A party waives the right to a

right to a trial by jry of the issue so omitted unless before 0 xAtial on any issue of fact raised by the

the jury retires the party demands its submission to the jury pleadings or evidence but not submitted to the jury

As to an issue omitted without such demand the court may unless, before the jury retires, the party demands its

make a finding, or, if it fails to do so, it shall be deemed to submission to the jury The court may make a

have made a finding in accord with the judgment on the finding on any issue omitted without [Itj 3c] a

special verdict demand, if the court makes no finding, it is
considered to have made a finding consistent with its
judgment on the special verdict

Cooper: I would keep "several " This makes it clear that all available alternatives must be covered when the jury is given
prepared form findings, not questions to answer [I wonder how often this practice is actually used']

[The Style Subcommittee agrees with the Kieve suggestion to delete "several "]

2 Kimble: "so it can" is what I had I still like it better

Cooper: I am among those who resisted "so it can " But I am not enamored of "as needed for it to " Do we have a rule that
forbids this "To enable the jury to make its findings, the court must instruct it on each submitted issue"9 [Cf the edit that Joe
accepts in 53(b)(1) "Before appointing a master, the court must give " ] If not that, "must instruct the jury as-needed..f-
to enable it to make its findings "9 "Enable" is the word of the present rule, and it is not archaic Let's keep it

{The Style Subcommittee agrees with "so it can -]

3 [Kieve/Kimble and Cooper agree on this change The Style Subcommittee agrees ]

Civil Rules 38-63 style draft with global issues 18 March 23, 2004



Rule 49

(b) General Verdict Accompanied by Answer to (b) General Verdict wWith Answers to Interrogatories.
Interrogatories. The court may submit to the jury, together (1) In General The court may submit to the jury
with appropriate forms for a general verdict, written [a]t forms for a general verdict, together
interrogatories upon one or more issues of fact the decision of [ihprptteninformtor a gner verict, og
which is necessary to a verdict The court shall give such with wntten interrogatories on one or more issues of
explanation or instruction as may be necessary to enable the fact that must be decided The court must instruct

jury both to make answers to the interrogatories and to render the jury as needed for it to render a general verdict

a general verdict, and the court shall direct the jury both to and answer the interrogatories in writing, and must
make written answers and to render a general verdict When direct the jury to do both
the general verdict and the answers are harmonious, the (2) Verdict andAnswers Consistent. When the general
appropriate judgment upon the verdict and answers shall be verdict and the answers are consistent, the court
entered pursuant to Rule 58 When the answers are consistent must approve, for entry under Rule 58(a)(2), an
with each other but one or more is inconsistent with the appropriate judgment on the verdict and answers
general verdict, judgment may be entered pursuant to Rule 58
in accordance with the answers, notwithstanding the general (3) Answers Inconsistent With the Verdict. When the

verdict, or the court may return the jury for further answers are consistent with each other but one or

consideration of its answers and verdict or may order a new more is inconsistent with the general verdict, the

trial When the answers are inconsistent with each other and court may

one or more is likewise inconsistent with the general verdict, (A) approve, for entry under Rule 58fb)2-, an
judgment shall not be entered, but the court shall return the appropriate judgment according to the answers,
jury for further consideration of its answers and verdict or notwithstanding the general verdict,
shall order a new trial

(B) direct the jury to further consider its answers
and verdict, or

(C) order a new trial

(4) Answers Inconsistent With Each Other and the
Verdict When the answers are inconsistent with
each other and one or more is also inconsistent with
the general verdict, judgment must not be entered,
instead, the court must direct the jury to further
consider its answers and verdict, or must order a new
trial

COMMITTEE NOTE

The language of Rule 49 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Cooper: I am inclined to agree with deleting "appropriate " Who would think we authorize submission ofinappropriate verdict
forms9

[Kieve/Klmble and Cooper agree on this change The Style Subcommittee agrees ]
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Rule 50

Rule 50. Judgment as a Matter of Law in Jury Trials; Rule 50. Judgment as a Matter of Liaw in a
Alternative Motion for New Trial; Conditional Jury Trial; Alternative Motion for a
Rulings New Trial; Conditional Ruling

(a) Judgment as a Matter of Law. (a) Judgment as a Matter of Law.

(1) Ifduring atrial by jury a partylhas been (1) In General If .. .[dm.rit.ý . ] a party has been
fully heard on an issue and there is no legally sufficient fully heard on an issue [in a ]ury trial and' the court
evidentiary basis for a reasonable jury to find for that finds that a reasonable jury would not have a legally
party on that issue, the court may determine the issue sufficient evidentiary basis to find for the party on
against that party and may grant a motion for judgment that issue, the court may
as a matter of law against that party with respect to a
claim or defense that cannot under the controlling law (A) determine the issue against the party, and
be maintained or defeated without a favorable finding (B) grant a motion for judgment as a matter of law
on that issue against the party on a claim or defense that ean,

(2) Motions for judgment as a matter of law may under the controlihng law, can be maintained or

be made at any time before submission of the case to defeated only with a favorable finding on that

thejury Such a motion shall specify the judgment issue

sought and the law and the facts on which the moving (2) Motion A motion for judgment as a matter of law
party is entitled to the judgment may be made at any time before the case is submitted

to the jury The motion must specify the judgment
sought and the law and facts that entitle the movant to
the judgment

I [Kimble and Cooper agree on this change The Style Subcommittee agrees I
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Rule 50

(b) Renewing Motion for Judgment After Trial; (b) Renewing the Motion After Trial; Alternative Motion
Alternative Motion for New Trial. If, for any reason, the for a New Trial. If the court does not grant a motion for
court does not grant a motion forjudgment as a matter of judgment as a matter of law made at the close of all the
law made at the close of all the evidence, the court is evidence, the court is deemedeenstdtred to have submitted
considered to have submitted the action to the jury subject to the action to thejury subject to the court's later deciding
the court's later deciding the legal questions raised by the the legal questions raised by the motion The movant may
motion The movant may renew its request for judgment as renew its request for judgment as a matter of law by filing
a matter of law by filing a motion no later than 10 days after a motion no later than 10 days after the entry ofj udgment
entry of judgment and may alternatively request a new tnal - and may alternatively request a new trial or join a
orjoin a motion for anew trial under Rule 59 Inrulingona motion for anew trial under Rule 59 Inrulingona
renewed motion, the court may renewed motion, the court may

(1) if a verdict was returned (1) allow udgment on the verdicth,. cuJd6gm tt&T.,d, if

(A) allow the judgment to stand, the jury returned a verdict,;

(B) order a new trial, or (2) order a new trial,; or

(C) direct entry ofjudgment as a matter of (3) direct the entry ofjudgment as a matter of law

law, or

(2) if no verdict was returned

(A) order a new trial, or

(B) direct entry of judgment as a matter of
law
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Rule 50

(c) Granting Renewed Motion for Judgment as a (c) Granting the Renewed Motion; Conditional Ruling on
Matter of Law; Conditional Rulings; New Trial Motion. a Motion for a New Trial.

(1) If the renewed motion for judgment as a (1) In General If the court grants a renewed motion for
matter of law is granted, the court shall also rule on the judgment as a matter of law, it must also conditionally
motion for a new trial, if any, by determining whether it rule on any motion for a new trial by determining
should be granted if thejudgment is thereafter vacated whether a new trial should be granted if thejudgment
or reversed, and shall specify the grounds for granting is later vacated or reversed The court must state the
or denying the motion for the new trial If the motion grounds for conditionally granting or denying the
for a new trial is thus conditionally granted, the order motion for a new trial
thereon does not affect the finality of the judgment In (2) Effect of a ConditionalRuling Conditionally
case the motion for a new trial has been conditionally granting the motion for a new trial does not affect the
granted and the judgment is reversed on appeal, the
new trial shall proceed unless the appellate court has judgment's finality, if the judgment is reversed, the

otherwise ordered In case the motion for a new trial new trial must proceed unless the appellate court

has been conditionally denied, the appellee on appeal orders otherwise If the motion for a new trial is
conditionally denied, the appellee may assert error inmay assert error in that denial, and if the judgment is that denial, and if the judgment is reversed, the case

reversed on appeal, subsequent proceedings shall be in must deed in th e wit ts rellate cas
accordance with the order of the appellate court must proceed i accordance with the appellate court'saccoranceorder

(2) Any motion for a new tral under Rule 59 by
a party against whom judgment as a matter of law is (3) Timing of the Morl nfor a New Trby a. Any motion
rendered shall be filed no later than 10 days after entry for a new trial under Rule 59 by a party against whom
of theajudgment judgment as a matter of law is rendered must be filed

no later than 10 days after the entry of thejudgment
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Rule 50

(d) Same: Denial of Motion for Judgment as a (d) Denying the Motion for Judgment as a Matter of Law.
Matter of Law. If the motion for judgment as a matter of If the court denies the motion for judgment as a matter of
law is denied, the party who prevailed on that motion may, law, the prevailing party may, as appellee, assert grounds
as appellee, assert grounds entitling the party to a new trial entitling it to a new trial should the appellate court
in the event the appellate court concludes that the trial court conclude that the tnal court erred in denying the motion
erred in denying the motion for judgment Ifthe appellate If the appellate court reverses the judgment, it may order a
court reverses the judgment, nothing in this ruie precludes it new trial, direct the trial court to determine whether a new
from determining that the appellee is entitled to a new tnal, trial should be granted, or direct the entry ofjudgment
or from directing the trial court to determine whether a new
trial shall be granted

COMMITTEE NOTE

The language of Rule 50 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Former Rule 5 0(b) stated that the court reserves ruling on a motion for judgment as a matter
of law made at the close of all the evidence "[i]f, for any reason, the court does not grant" the
motion. The words "for any reason" reflected the proposition that the reservation is automatic
and inescapable. The ruling is reserved even if the court explicitly denies the motion The same
result follows under the amended rule. If the motion is not granted, the ruling is reserved.

Amended Rule 50(d) identifies the appellate court's authority to direct the entry ofjudgment.
This authority was not described in former Rule 50(d), but was recognized in Weisgram v
Marley Co, 528 U.S. 440 (2000), and in Neely v Martin K Eby Construction Company, 386
U.S. 317 (1967). When Rule 50(d) was drafted in 1963, the Committee Note stated that
"[s]ubdivision (d) does not attempt a regulation of all aspects of the procedure where the motion
for judgment n.o.v. and any accompanying motion for a new tnal are denied * * *." Express
recognition of the authority to direct entry of judgment does not otherwise supersede this caution.
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Rule 51

Rule 51. Instructions to Jury; Objections; Rule 51. Instructions to the Jury; Objections;

Preserving a Claim of Error Preserving a Claim of Error

(a) Requests (a) Requests.

(1) A party may, at the close of the evidence or at (1) Before or at the Close of the Evidence At the close
an earler reasonable time that the court directs, file and of the evidence or at any earlier reasonable time that
furnish to every other party written requests that the the court directs, a party may file and furnish to every
court instruct thejury on the law as set forth in the other party written requests for t..jury instructions it
requests wants the court to give

(2) After the close of the evidence, a party may (2) After the Close of the Evidence. After the close of

(A) file requests for instructions on issues the evidence, a party may

that could not reasonably have been anticipated at (A) file requests for instructions on issues that could
an earlier time for requests set under Rule 51 (a)(1), not reasonably have been anticipated by an
and earlier time that the court set for requests, andor

(B) with the court's permission file untimely (B) with the court's permission, file untimely
requests for instructions on any issue requests for instructions on any issue

(b) Instructions. The court (b) Instructions.

(1) must inform the parties of its proposed The court
instructions and proposed action on the requests before (1) must inform the parties of its proposed instructions
instructing thejury and before final jury arguments, and proposed action on the requests before

(2) must give the parties an opportunity to object instructing the jury and before final jury arguments,
on the record and out of the jury's hearing to the
proposed instructions and actions on requests before (2) must give the parties an opportunity to object on the
the p strucsons and arguments ao dehvered, and record and out of the jury's hearing before

the instructions and arguments are delivered, and

(3) may instruct the jury at any time after trial (3) may instruct the jury at any time [after the trial
begins and before the jury is discharged begins and]' before the jury is discharged

I [Kieve suggested deleting "after the trial begins and "

Kimble: If we can, delete "after the trial begins and"

Cooper: Literally, we may change meaning if we delete "after the trial begins and " Without those words, the court could
instruct the jury after the jury is sworn but before trial begins in any other way It might be argued that the instructions begin
the trial, but the argument would have to be made and defended Apart from that, the rule was written this way to emphasize
that courts have this authority It was hoped to teach a lesson-- to encourage consideration of something that otherwise might
disappear without thought Let's not make the change

The Style Subcommittee does not recommend this deletion I
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(c) Objections. (c) Objections.

(1) A party who objects to an instruction or the (1) How to Make. A party who objects to a proposed
failure to give an instruction must do so on the record, instruction or the failure to give an instruction must
stating distinctly the matter objected to and the grounds do so on the record, stating distinctly the matter
of the objection objected to and the grounds for the objection

(2) An objection is timely if (2) When to Make An objection is timely if

(A) a party that has been informed of an (A) a party obj ects at the opportunity provided
instruction or action on a request before the jury is under (b)(2), or
instructed and before final jury arguments, as (B) aparty Art g - informed of an
provided by Rule 51 (b)(1), objects at the instrty o or notibern r efore theopportunity for objection required by Rule instruction or action on a request before the
opportut ior ome to object under (b)(2),-adobjects5l1 (b)(2), or promptly after learning that the instruction or

(B) a party that has not been informed of an request will be, or has been, given or refused
instruction or action on a request before the time
for objection provided under Rule 51(b)(2) objects
promptly after learning that the instruction or
request will be, or has been, given or refused

(d) Assigning Error; Plain Error. (d) Assigning Error; Plain Error.

(1) A party may assign as error (1) Assigning Error A party may assign as error

(A) an error in an instruction actually given (A) an error in an instruction actually given,
if that party made a proper objection under if that party made a proper objectionz; or
Rule 51(c), or (B) a failure to give an instruction, if that party

(B) a failure to give an instruction if that made a proper request under (a) and -unless
party made a proper request under Rule 51 (a), and the court rejected the request in a definitive
- unless the court made a definitive ruling on the ruling on the record - also made a proper
record rejecting the request - also made a proper objection under (c)
objection under Rule 5 1(c) (2) Plain Error A court may consider a plain error in

(2) A court may consider a plain error in the the instructions affecting substantial rights regardless
instructions affecting substantial rights that has not been of whetherevenirf the error has ntt-been preserved as
preserved as required by Rule 51 (d)( 1 )(A) or (B) required by (d)(1)

COMMITTEE NOTE

The language of Rule 51 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.
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Rule 52

Rule 52. Findings by the Court; Judgment Rule 52. Findings and Conclusions in Nonjury

on Partial Findings Proceedings; Judgment on Partial
Findings

(a) Effect. In all actions tried upon the facts without ajury (a) Findings and Conclusions by the Court.
or with an advisory jury, the court shall find the facts
specially and state separately its conclusions of law thereon, (1) In General In an acion tred on the facts without a
andjudgment shall be entered pursuant to Rule 58, and in jury or with an advsoryjury, the court must find the
granting or refusing interlocutory injunctions the court shall facts specaally and state its conclusions of law
similarly set forth the findings of fact and conclusions of law separately The findings and conclusions maycbe
which constitute the grounds of its action Requests for sated the cl o reofth evide
findings are not necessary for purposes of review Findings after the close of the evidence, or may appear in an

of fact, whether based on oral or documentary evidence, shall opinion or a memorandum of decision filed by the

not be set aside unless clearly erroneous, and due regard shall court Judgment must be entered under Rule 58

be given to the opportunity of the tnal court to judge of the (2) For Interlocutory Injunctions Ingrantingor
credibility of the witnesses The findings of a master, to the refusing an interlocutory injunction, the court must
extent that the court adopts them, shall be considered as the similarly state the findings and conclusions that
findings of the court It will be sufficient if the findings of support its action
fact and conclusions of law are stated orally and recorded in
open court following the close of the evidence or appear an (3) For Motions The court is not required to state

opinion or memorandum of decision filed by the court findings or conclusions when runlng on a moeon

Findings of fact and conclusions of law are unnecessary on under Rule 12 or Rule 56 or, unless these rules

decisions of motions under Rule 12 or 56 or any other motion prowde otherwise, on any other motion

except as provided in subdivision (c) of this rule (4) Effect of a Master's Findings A master's findings,
to the extent adopted by the court, must be
considered the court's findings

(5) Questioning the Evidentiary Support Apartymay
later question the sufficiency of the evidence
supporting the findings, whether or not the party
requested findings, objected to them, moved to
amend them, or moved for partial findings

(6) Setting Aside the Findings. Findings of fact,
whether based on oral or documentary evidence,
must not be set aside unless clearly erroneous, and
the reviewing court must give due regard to the trial

court's opportunity to judge the witnesses' credibility
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(b) Amendment. On a party's motion filed no later (b) Amended or Additional Findings. On a party's motion
than 10 days after entry of judgment, the court may amend its filed no later than 10 days after the entry of judgment, the
findings - or make additional findings - and may amend court may amend its findings - or make additional
the judgment accordingly The motion may accompany a findings - and may amend the judgment accordingly
motion for a new trial under Rule 59 When findings of fact The motion may accompany a motion for a new trial
are made in actions tried without a jury, the sufficiency of the under Rule 59
evidence supporting the findings may be later questioned
whether or not in the district court the party raising the
question objected to the findings, moved to amend them, or
moved for partial findings

(c) Judgment on Partial Findings. If during a trial (c) Judgment on Partial Findings. If a party has been fully
without ajury a party has been fully heard on an issue and heard on an issue during a nonjury trial and the court
the court finds against the party on that issue, the court may finds against the party on that issue, the court may enter
enter judgment as a matter of law against that party with judgment against the party on a claim or defense that,
respect to a claim or defense that cannot under the controlling under the controlling law, can be maintained or defeated
law be maintained or defeated without a favorable finding on only with a favorable finding on that issue The court
that issue, or the court may decline to render any judgment may, however, decline to render anyjudgment until the
until the close of all the evidence Such ajudgment shall be close of the evidence Ajudgmentonpartial findings
supported by findings of fact and conclusions of law as must be supported by findings of fact and conclusions of
required by subdivision (a) of this rule law as required by (a)

COMMITTEE NOTE

The language of Rule 52 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Former Rule 52(a) said that findings are unnecessary on decisions of motions "except as
provided in subdivision (c) of this rule." Amended Rule 52(a)(3) says that findings are
unnecessary "unless these rules provide otherwise." This change reflects provisions in other
rules that require Rule 52 findings on deciding motions. Rules 23(e), 23(h), and 54(d)(2)(C) are
examples.

Amended Rule 52(a)(5) includes provisions that appeared in former Rule 52(a) and 52(b).
Rule 52(a) provided that requests for findings are not necessary for purposes of review. It
applied both in an action tried on the facts without a jury and also in granting or refusing an
interlocutory injunction Rule 52(b), applicable to findings "made in actions tried without a
jury," provided that the sufficiency of the evidence might be "later questioned whether or not in
the district court the party raising the question objected to the findings, moved to amend them, or
moved for partial findings." Former Rule 52(b) did not explicitly apply to decisions granting or
refusing an interlocutory injunction Amended Rule 52(a)(5) makes explicit the application of
this part of former Rule 52(b) to interlocutory injunction decisions

Former Rule 52(c) provided for judgment on partial findings, and referred to it as "judgment
as a matter of law." Amended Rule 52(c) refers only to "judgment," to avoid any confusion with
a Rule 50 judgment as a matter of law in a jury case The standards that govern judgment as a
matter of law in a jury case have no bearing on decision under Rule 52(c).

Civil Rules 38-63 style draft with global issues 27 March 23, 2004



Rule 53

Rule 53. Masters Rule 53. Masters

(a) Appointment. (a) Appointment.

(1) Unless a statute provides otherwise, a court (1) Scope Unless a statute provides otherwise, a court
may appoint a master only to may appoint a master only to

(A) perform duties consented to by the (A) perform duties agreed to by the pates,
parties, (B) hold trial proceedings and make or recommend

(B) hold trial proceedings and make or findings of fact on issues to be decided without
recommend findings of fact on issues to be decided ajury Lfwrhen appointment is warranted by
by the court without a jury if appointment is
warranted by 0) some exceptional condltionz or

(i) some exceptional condition, or (iU) the need to perform an accounting or
resolve a difficult computation of damages,

(ii) the need to perform an accounting or or
resolve a difficult computation of damages, or (C) address pretrial and posttrial matters that cannot

(C) address pretrial and post-trial matters that be addressed effectively and timely by an
cannot be addressed effectively and timely by an available district judge or magistrate judge of
available districtjudge or magistrate judge of the the district
district

(2) A master must not have a relationship to the (2) Disqualification A master must not have a
parties, counsel, action, or court that would require relationship to the parties, attorneys, action, or court
disqualification of ajudge under 28 U S C § 455 unless the that would require disqualification of ajudge under
parties consent with the court's approval to appointment of a 28 U S C § 455, unless the parties, with the court's
particular person after disclosure of any potential grounds for approval, agree to the appointment after the master
disqualification discloses any potential grounds for disqualification

(3) In appointing a master, the court must consider the (3) Possible Expense or Delay In appointing a master,
fairness of imposing the likely expenses on the parties and the court must consider the fairness of imposing the
must protect against unreasonable expense or delay likely expenses on the parties and must protect

against unreasonable expense or delay
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Rule 53

(b) Order Appointing Master. (b) Order Appointing a Master.

(1) Notice. The court must give the parties notice (1) Notice. [Before appointing a master, the The]
and an opportunity to be heard before appointing a court must give the parties notice and an
master A party may suggest candidates for opportunity to be heard I bef ... arr"**'i"'a'
appointment ma-ster.]1' Any party may suggest candidates for

(2) Contents. The order appointing a master appointment

must direct the master to proceed with all reasonable (2) Contents. The order appointing a master must direct
diligence and must state the master to proceed with all reasonable diligence

and must state
(A) the master's duties, including any

investigation or enforcement duties, and any limits (A) the master's duties, including any investigation
on the master's authority under Rule 53(c), or enforcement duties, and any limits on the

(B) the circumstances -i f any -in which master's authority under (c),

the master may communicate ex parte with the (B) the circumstances, if any, in which the master
court or a party, may communicate ex parte with the court or a

(C) the nature of the materials to be preserved party,

and filed as the record of the master's activities, (C) the nature of the materials to be preserved and

(D) the time limits, method of filing the filed as the record of the master's activities,

record, other procedures, and standards for (D) the time limits, method of filing the record,
reviewing the master's orders, findings, and other procedures, and standards for reviewing
recommendations, and the master's orders, findings, and

(E) the basis, terms, and procedure for fixing recommendations, and

the master's compensation under Rule 53(h) (E) the basis, terms, and procedure for fixing the

(3) Entry of Order. The court may enter the master's compensation under (h)

order appointing a master only after the master has filed (3) Entry. The court may enter the order only after
an affidavit disclosing whether there is any ground for
disqualification under 28 U S C § 455 and, if a ground (A) the master files an affidavit disclosig
for disqualification is disclosed, after the parties have whether there is any ground for disqualification

consented with the court's approval to waive the under 28 U S C § 455, and

disqualification (B) if a ground is disclosed, the parties, with the

(4) Amendment. The order appointing a master court's approval, agree to waoe the

may be amended at any time after notice to the parties, dsquahfication

and an opportunity to be heard (4) Amendment. The order may be amended at any
time after notice to the parties and an opportunity to
be heard

I [Kieve/Kimble and Cooper agree on this change The Style Subcommittee agrees]
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Rule 53

(c) Master's Authority. Unless the appointing order (c) Master's General Authority. Unless the appointing
expressly directs otherwise, a master has authority to regulate order directs otherwise, a master may regulate all
all proceedings and take all appropriate measures to perform proceedings and take all appropriate measures to perform
fairly and efficiently the assigned duties The master may the assigned duties fairly and efficiently The master may
by order impose upon a party any noncontempt sanction by order impose on a party any noncontempt sanction
provided by Rule 37 or 45, and may recommend a contempt provided by Rule 37 or 45, and may recommend a
sanction against a party and sanctions against a nonparty contempt sanction against a party and sanctions against a

nonparty

(d) Evidentiary Hearings. Unless the appointing (d) Evidentiary Hearings. Unless the appointing order
order expressly directs otherwise, a master conducting an directs otherwise, a master who conducts an evidentiary
evidentiary hearing may exercise the power of the appointing heanng may exercise the appointing court's power to
court to compel, take, and record evidence compel, take, and record evidence

(e) Master's Orders. A master who makes an order (e) Master's Orders. A master who makes an order must
must file the order and promptly serve a copy on each party file it and promptly serve a copy on each party The clerk
The clerk must enter the order on the docket must enter the order on the docket

(f) Master's Reports. A master must report to the (1) Master's Reports. A master must report to the court as
court as required by the order of appointment The master required by the appointing order The master must file
must file the report and promptly serve a copy of the report the report and promptly serve a copy on each party unless
on each party unless the court directs otherwise the court directs otherwise
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Rule 53

(g) Action on Master's Order, Report, or (g) Action on the Master's Order, Report, or
Recommendations. Recommendations.

(1) Action. In acting on a master's order, report, (1) Action. In acting on a master's order, report, or
or recommendations, the court must afford an recommendations, the court must [give the parties
opportunity to be heard and may receive evidence, and affrd1I an opportunity to be heard, may receive
may adopt or affirm, modify, wholly or partly reject or evidence, and may adopt or affirm, modify, wholly or
reverse, or resubmit to the master with instructions partly reject or reverse, or resubmit to the master

(2) Time To Object or Move. A party may file with instructions

objections to - or a motion to adopt or modify - the (2) Time to Object or Move to Adopt or Modify. A
master's order, report, or recommendations no later than party may file objections to - or a motion to adopt
20 days from the time the master's order, report, or or modify - the master's order, report, or
recommendations are served, unless the court sets a recommendations no later than 20 days after a copy
different time is served, unless the court sets a different time

(3) Fact Findings. The court must decide de (3) Reviewing Factual Findings. The court must
novo all objections to findings of fact made or decide de novo all objections to findings of fact made
recommended by a master unless the parties stipulate or recommended by a master, unless the parties, with
with the court's consent that the court's approval, agree that

(A) the master's findings will be reviewed for (A) the findings will be reviewed for clear error, or
clear error, or (B) the findings of a master appointed under

(B) the findings of a master appointed under (a)(l)(A) or (C) will be final
Rule 53(a)(1)(A) or (C) will be final (4) Reviewing Legal Conclusions. The court must

(4) Legal Conclusions. The court must decide de decide de novo all objections to conclusions of law
novo all objections to conclusions of law made or made or recommended by a master
recommended by a master (5) Reviewing Procedural Matters. Unless the

(5) Procedural Matters. Unless the order of appointing order establishes a different standard of
appointment establishes a different standard of review, review, the court may set aside a master's ruling on a
the court may set aside a master's ruling on a procedural procedural matter only for an abuse of discretion
matter only for an abuse of discretion

I Kimble: "give" - see Rule 53(b)(1) [Cooper agrees with this change ] [The Style Subcommittee agrees)
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Rule 53

(h) Compensation. (h) Compensation.

(1) Fixing Compensation. The court must fix the (1) Fixing Compensation. Before or afterjudgment, the
master's compensation before or after judgment on the court must fix the master's compensation on the
basis and terms stated in the order of appointment, but basis and terms stated in the appointing order, but the
the court may set a new basis and terms after notice and court may set a new basis and terms after notice and
an opportunity to be heard an opportunity to be heard

(2) Payment. The compensation fixed under (2) Payment. The compensation must be paid either
Rule 53(h)(1) must be paid either (A) by a party or parties, or

(A) by a party or parties, or (B) from a fund or subject matter of the action

(B) from a fund or subject matter of the within the court's control
action within the court's control (3) Allocating Payment The court must allocate

(3) Allocation. The court must allocate payment payment among the parties after considering the
of the master's compensation among the parties after nature and amount of the controversy, the parties'
considering the nature and amount of the controversy, means, and the extent to which any party is more
the means of the parties, and the extent to which any responsible than other parties for the reference to a
party is more responsible than other parties for the master An interim allocation may be amended to
reference to a master An interim allocation may be reflect a decision on the merits
amended to reflect a decision on the merits

(i) Appointment of Magistrate Judge. A magistrate (i) Appointing a Magistrate Judge. A magistrate judge is
judge is subject to this rule only when the order refemng a subject to this rule only when the order referring a matter
matter to the magistrate judge expressly provides that the to the magistrate judge states that the reference is made
reference is made under this rule under this rule

COMMITTEE NOTE

The language of Rule 53 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules These changes are intended to be stylistic only.
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Rule 54

VII. JUDGMENT TITLE VII. JUDGMENT

Rule 54. Judgments; Costs Rule 54. Judgment; Costs

(a) Definition; Form. "Judgment" as used in these (a) Definition; Form. "Judgment" as used in these rules
rules includes a decree and any order from which an appeal includes a decree and any order from which an appeal
lies Ajudgment shall not contain a recital of pleadings, the lies Ajudgment must not include recitals of pleadings, a
report of a master, or the record of prior proceedings master's report, or a record of prior proceedings

(b) Judgment Upon Multiple Claims or Involving (b) Judgment on Multiple Claims or Involving Multiple
Multiple Parties. When more than one claim for relief is Parties. When an action presents more than one claim
presented in an action, whether as a claim, counterclaim, for relief- whether as a claim, counterclaim, crossclaim,
cross-claim, or third-party claim, or when multiple parties or third-party claim - or when multiple parties are
are involved, the court may direct the entry of a final involved, the court may enter a final judgment on one or
judgment as to one or more but fewer than all of the claims or more, but fewer than all, claims or parties only if the court
parties only upon an express determination that there is no expressly determines that there is no just reason for delay
just reason for delay and upon an express direction for the Otherwise, any order or other decision, however
entry ofjudgment In the absence of such determination and designated, that adjudicates fewer than all the claims or
direction, any order or other form of decision, however the rights and liabilities of fewer than all the parties does
designated, which adjudicates fewer than all the claims or the not end the action as to any of the claims or parties and
rights and liabilities of fewer than all the parties shall not may be revised at any time before the court enters
terminate the action as to any of the claims or parties, and the judgment adjudicating all the claims and all the parties'
order or other form of decision is subject to revision at any rights and liabilities
time before the entry ofjudgment adjudicating all the claims
and the rights and liabilities of all the parties
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(c) Demand for Judgment. Ajudgment by default (c) Demand for Judgment. A default judgment must not
shall not be different in kind from or exceed in amount that differ in kind from, or exceed in amount, what is
prayed for in the demand for judgment Except as to a party demanded in the pleadings Every other final
against whom a judgment is entered by default, every final judgment should grant the relief to which each party is
judgment shall grant the relief to which the party in whose entitled, even if the party has not demanded that relief in
favor it is rendered is entitled, even if the party has not its pleadings
demanded such relief in the party's pleadings

(d) Costs; Attorneys' Fees. (d) Costs; Attorney's Fees.

(I) Costs Other than Attorneys' Fees. Except (1) Costs Other Than Attorney's Fees. Unless a federal
when express provision therefor is made either in a statute, these rules, or a court order provides
statute of the United States or in these rules, costs otherwise, costs - other than attornev's fees -
other than attorneys' fees shall be allowed as of course should be allowed to the prevailing party But costs
to the prevailing party unless the court otherwise against the United States, its officers, and its agencies
directs, but costs against the United States, its officers, may be imposed only to the extent permitted by law
and agencies shall be imposed only to the extent The clerk may tax costs on one day's notice On
permitted by law Such costs may be taxed by the clerk motion served within the next 5 days, the court may
on one day's notice On motion served within 5 days review the clerk's action
thereafter, the action of the clerk may be reviewed by (2) Attorney's Fees
the court

(2) Attorneys' Fees. (A) Claim toBe by Motion A claim for attorney's
fees and related nontaxable expenses must be

(A) Claims for attorneys' fees and related made by motion unless the substantive law
nontaxable expenses shall be made by motion requires those fees to be proved at trial as an
unless the substantive law governing the action element of damages
provides for the recovery of such fees as an elementof damages tobe proved at trial (B) Tuning and Contents of the Motion Unless a

statute or a court order provides otherwise, the
(B) Unless otherwise provided by statute or motion must

order of the court, the motion must be filed no later
than 14 days after entry ofjudgment, must specify (i) be filed no later than 14 days after the

the judgment and the statute, rule, or other grounds entry of judgment,
entitling the moving party to the award, and must (ii) specify the judgment and the statute, rule,
state the amount or provide a fair estimate of the or other grounds entitling the movant to
amount sought If directed by the court, the motion the award,
shall also disclose the terms of any agreement with
respect to fees to be paid for the services for which (iii) state the amount sought or provide a fair

claim is made estimate of it, and

(iv) disclose, if the court directs, the terms of
any agreement about fees for the services
for which claim is made
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(C) On request of a party or class member, (C) Proceedings On request of a party or class
the court shall afford an opportunity for adversary member, the court must give an opportunity for
submissions with respect to the motion in adversary submissions on the motion in
accordance with Rule 43(e) or Rule 78 The accordance with Rule 43(e) or Rule 78 The
court may determine issues of liability for fees court may decide issues of liability for fees
before receiving submissions bearing on issues before receiving submissions relating to the
of evaluation of services for which liability is evaluation of services The court must find the
imposed by the court The court shall find the facts and state its conclusions of law as
facts and state its conclusions of law as provided provided in Rule 52(a)
in Rule 52(a) (D) Special Procedures by Local Rule; Reference

(D) By local rule the court may establish to a Master By local rule, the court may
special procedures by which issues relating to such establish special procedures to resolve fee-
fees may be resolved without extensive evidentiary related issues without extensive evidentiary
hearings In addition, the court may refer issues hearings Also, the court may refer issues
relating to the value of services to a special master [concerninrdalting-tal' the value of services
under Rule 53 without regard to the provisions of to a special master under Rule 53 without
Rule 53(a)(1) and may refer a motion for regard to the limitations of Rule 53(a)(1), and
attorneys' fees to a magistrate judge under Rule may refer a motion for attorney's fees to a
72(b) as if it were a dispositive pretrial matter magistrate judge under Rule 72(b) as if it were a

dispositive pretrial matter

(E) The provisions of subparagraphs (A) (E) Exceptions. Paragraphs (A)-(D) do not apply

through (D) do not apply to claims for fees and to claims for fees and expenses as sanctions for

expenses as sanctions for violations of these rules violating these rules or under 28 U S C § 1927

orunder28USC § 1927

COMMITTEE NOTE

The language of Rule 54 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Former Rule 54(b) required two steps to enter final judgment as to fewer than all claims
among all parties. The court must make an express determination that there is no just reason for
delay and also make an express direction for the entry of judgment. Amended Rule 54(b)
eliminates the express direction for the entry ofjudgment. There is no need for an "express
direction" when the court expressly determines that there is no just reason for delay and enters a
final judgment

I [Kieve suggested deleting "relating to "]

Cooper: The choice between "relating to" and "concerning" does not seem guided by anything in Garner's Dictionary or
American Usage To my eye, "relating to" is a bit more openended I would stick with the Style draft as it is

Kimble: I don't see any appreciable difference And there's a style gain it eliminates the first "to" so that the second "to"
connects better with "refer"

[The Style Subcommittee agrees with Kieve's suggestion to delete "relating to" and substitute "concerning "]
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Rule 55. Default Rule 55. Default, Default Judgment

(a) Entry. When a party against whom a judgment for (a) Entering a Default. When a party against whom a
affirmative relief is sought has failed to plead or otherwise judgment for affirmative relief is sought has failed to
defend as provided by these rules and that fact is made to plead or otherwise defend [as te ales v. .ide],' and
appear by affidavit or otherwise, the clerk shall enter the that failure is shown by affidavit or otherwise, the clerk
party's default must enter the party's default

(b) Judgment. Judgment by default may be entered as (h) Entering a Default Judgment.
follows (1) By the Clerk. If the plaintiffs claim is for a sum

(1) By the Clerk. When the plaintiffs claim certain or a sum that can be made certain by
against a defendant is for a sum certain or for a sum computation, the clerk - on the plaintiffs request,
which can by computation be made certain, the clerk with an affidavit showing the amount due - must
upon request of the plaintiff and upon affidavit of the enter judgment for that amount and costs against a
amount due shall enter judgment for that amount and defendant who has been defaulted for not appearing
costs against the defendant, if the defendant has been and is neither a minor nor an incompetent person
defaulted for failure to appear and is not an infant or (2) By the Court. In all other cases, the party must apply
incompetent person for a default judgment A default judgment may be

(2) By the Court. In all other cases the party entered against a minor or incompetent person only
entitled to a judgment by default shall apply to the if represented by a general guardian, conservator, or
court therefor, but no judgment by default shall be other like fiduciary who has appeared If the party
entered against an infant or incompetent person unless against whom a default judgment is sought has
represented in the action by a general guardian, appeared personally or by arepresentative, that party
committee, conservator, or other such representative or its representative must be served with written
who has appeared therein If the party against whom notice of the application at least 3 days before the
judgment by default is sought has appeared in the hearing The court may conduct hearings or make
action, the party (or, if appearing by representative, the referrals•.,d o.de, prow; rer.o -preserving
party's representative) shall be served with written any federal statutory right to a jun trial-when,
notice of the application forjudgment at least 3 days to enter or effectuate judgment, it needs to
prior to the hearing on such application If, in order to
enable the court to enter judgment or to carry it into (A) conduct an accounting,
effect, it is necessary to take an account or to determine (B) determine the amount of damages,
the amount of damages or to establish the truth of any
averment by evidence or to make an investigation of any (C) establish the truth of any averment by evidence,

other matter, the court may conduct such hearings or or

order such references as it deems necessary and proper (D) investigate any other matter
and shall accord a right of trial by bury to the parties
when and as required by any statute of the United
States.

I (Kieve suggested deleting "as these rules provide "]

[Cooper: I would not delete "as these rules provide " Suppose the defendant does something not authorized by the rules, and
argues that it amounts to otherwise defending 9 One example might be filing a parallel action in another court ]

[The Style Subcommittee recommends deleting "as these rules provide " Dean Kane notes I disagree with Cooper The courts
in interpreting "otherwise defend" have not limited actions taken "under the rules" despite that language in the current rule
Sometimes they have utilized the provision (which is designed to limit the clerk's authority to enter a default) to note that (b)
must be invoked because of things that occur during settlement talks, for example For numerous examples, see the discussion
in sec 2686 ofF, P & P treatise Thus, the deletion would be consistent with what courts actually are doing ]
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(c) Setting Aside Default. For good cause shown the (c) Setting Aside a Default or a Default Judgment. The
court may set aside an entry of default and, if a judgment by court may set aside an entry of default for good cause
default has been entered, may likewise set it aside in and it may set aside a default judgment under Rule 60(b)
accordance with Rule 60(b)

(d) Plaintiffs, Counterclaimants, Cross-Claimants. (d) Pa..e Entitled t, Defa..u.l .u 5 ... et t. tls,,,alc
The provisions of this rule apply whether the party entitled to aple l............. . . .... ...tld t
the judgment by default is a plaintiff, a third-party plaintiff, a pli ti-,a. td a
or a party who has pleaded a cross-claim or counterclaim In enifter,,,,nan,
all cases a judgment by default is subject to the limitations of
Rule 54(c)

(e) Judgment Against the United States. No .(.X) Judgment Against the United States. A default
judgment by default shall be entered against the United States judgment may be entered against the United States,
or an officer or agency thereof unless the claimant establishes its officers, or its agencies only if the claimant
a claim or right to relief by evidence satisfactory to the court establishes a claim or right to relief by evidence that

satisfies the court

COMMITTEE NOTE

The language of Rule 55 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules These changes are intended to be stylistic only.

Amended Rule 55 omits former Rule 55(d), which included two provisions. The first
recognized that Rule 55 applies to described claimants. The list was incomplete and
unnecessary. Rule 55(a) applies Rule 55 to any party against whom a judgment for affirmative
relief is requested The second provision was a redundant reminder that Rule 54(c) limits the
relief available by default judgment.
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Rule 56. Summary Judgment Rule 56. Summary Judgment

(a) For Claimant. A party seeking to recover upon a (a) By a Claiming Party. A party claiming relief may
claim, counterclaim, or cross-claim or to obtain a declaratory move, with or without supporting affidavits, for summary
judgment may, at any time after the expiration of 20 days judgment on all or part of the claim The motion may be
from the commencement of the action or after service of a filedniude at any time after 20 days from commencement
motion for summary judgment by the adverse party, move of the action or after the adverse party serves a motion for
with or without supporting affidavits for a summary judgment summary judgment
in the party's favor upon all or any part thereof
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(b) For Defending Party. A party against whom a (b) By a Defending Party. A party against whom relief is
claim, counterclaim, or cross-claim is asserted or a sought may move [at any time], with or without
declaratory judgment is sought may, at any time, move with supporting affidavits, for summary judgment on all or part
or without supporting affidavits for a summaryjudgment in of the claim [Th. wt.. vdv.. ..a. a. a i.
the party's favor as to all or any part thereof

I [Kieve/Kimble and Cooper agree on this change The Style Subcommittee agrees]
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(c) Motion and Proceedings Thereon. The motion (c) Serving the Motion; Proceedings. The motion must be
shall be served at least 10 days before the time fixed for the served at least 10 days before the hearing day An
hearing The adverse party prior to the day of hearing may adverse party may serve opposing affidavits before the
serve opposing affidavits Thejudgment sought shall be hearingday Thejudgmentsoughtshouldtmmtbe
rendered forthwith if the pleadings, depositions, answers to rendered promptly-if the pleadings, the discovery and
interrogatories, and admissions on file, together with the disclosure materials on file, and any affidavits show that
affidavits, if any, show that there is no genuine issue as to any there is no genuine issue as to any material fact and that
material fact and that the moving party is entitled to a the movant is entitled to judgment as a matter of law
judgment as a matter of law A summary judgment,
interlocutory in character, may be rendered on the issue of
liability alone although there is a genuine issue as to the
amount of damages
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(d) Case Not Fully Adjudicated on Motion. If on (d) Case Not Fully Adjudicated on the Motion.
motion under this rule judgment is not rendered upon the (1) Establishing Facts2%,dh Sit...... Jo.. ... i. If
whole case or for all the relief asked and a trial is necessary, summaryjudgment is not rendered on the whole
the court at the hearing of the motion, by examining the action, the court should, to the extent practicable,
pleadings and the evidence before it and by interrogating determine what material facts are not genuinely at
counsel, shall if practicable ascertain what matenal facts exist should so determine by examining
without substantial controversy and what material facts are the pleadings and evidence before it and by
actually and in good faith controverted It shall thereupon interrogating the attorneys It should then enter an
make an order specifying the facts that appear without order specifying what facts are not genuinely at
substantial controversy, including the extent to which the issucl, %.,t. -l v .
amount of damages or other relief is not in controversy, and lvoery, including tls se , .l..h the

directing such further proceedings in the action as are just amount of damages or other relief t-ot-at-nsueth

Upon the trial of the action the facts so specified shall be The facts so specified must be treated as established
deemed established, and the trial shall be conducted i the action
accordingly

(2) Establishn L2abi2el2i2ffor niS iy
udigment An interlocutory summaryjudgment may

be rendered on [the] liability iiwlt alone, even if
there is a genuine issue on the amount of damages

I [Kieve/Kimble and Cooper agree on this change The Style Subcommittee agrees I
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(e) Form of Affidavits; Further Testimony; Defense (e) Affidavits; Further Testimony.
Required. Supporting and opposing affidavits shall be made (1) In General. Supporting and opposing affidavits
on personal knowledge, shall set forth such facts as would be must be made on personal knowledge, set forth facts
admissible in evidence, and shall show affirmatively that that would be admissible i evidence, and
the affiant is competent to testify to the matters stated therein [affirmatively]' show that the affiant is competent to
Sworn or certified copies of all papers or parts thereof testify on the matters stated Iffapaper ormpart ofa
referred to in an affidavit shall be attached thereto or servedtherewith The court may permit affidavts to be paper is referred to in an affidavit, a sworn or

supplemented or opposed by depositions, answers to certified copy must be attached or served with the

interrogatories, or further affidavits When a motion for affidavit The court may permit an affidavit to be

summary judgment is made and supported as provided in supplemented or opposed by depositions, answers to

this rule, an adverse party may not rest upon the mere interrogatories, or [additional further]2 affidavits

allegations or denials of the adverse party's pleading, but (2) Adverse Party's Obligation to Respond SRpinerby
the adverse party's response, by affidavits or as otherwise .nA.dr se.P.. fy When a motion for summary
provided in this rule, must set forth specific facts showing judgment is properly made and supported, an adverse
that there is a genuine issue for trial If the adverse party party may not rely merely on allegations or denials in
does not so respond, summaryjudgment, if appropriate, shall its own pleading, rather, the adverse party's response
be entered against the adverse party must - by affidavits or as otherwise provided in this

rule - set forth specific facts showing a genuine
issue for trial If the adverse party does not so
respond, summary judgment shouldrmray, if
appropriate, be entered against that party

Cooper: I would retain "affirmatively" The affidavit must in some way address directly with witness's competence Without
this word, lawyers will argue that competence is implicitly shown by the substantive content of the affidavit

Kimble: I had a question mark next to the change I'djust note that we use a bare "show" in other places Is there a difference
here9

[The Style Subcommittee recommends retaining "affirmatively "]
2 [Kieve/Kimble and Cooper agree on this change The Style Subcommittee agrees]
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(f) When Affidavits Are Unavailable. Should it (f) When Affidavits Are Unavailable. if a party opposing
appear from the affidavits of a party opposing the motion the motion shows by affidavit that, for specified reasons,
that the party cannot for reasons stated present by affidavit it cannot present facts essential to justify its opposition,
facts essential to justify the party's opposition, the court the court may
may refuse the application forjudgment or may order a (1) deny the motion,
continuance to permit affidavits to be obtained or
depositions to be taken or discovery to be had or may make (2) order a continuance to permit affidavits to be
such other order as is just obtained, depositions to be taken, or discovery to be

undertaken, or

(3) make any other appropnate order

(g) Affidavits Made in Bad Faith. Should it appear (g) Affidavit Submitted in Bad Faith. If satisfied that an
to the satisfaction of the court at any time that any of the affidavit under this rule is submitted in bad faith or solely
affidavits presented pursuant to this rule are presented in for delay, the court must [prom•padyl' order the submitting
bad faith or solely for the purpose of delay, the court shall party to pay the other party the reasonable expenses it
forthwith order the party employing them to pay to the other incurred as a result, including reasonable attorney's fees
party the amount of the reasonable expenses which the filing An offending party or attorney may also be held in
of the affidavits caused the other party to incur, including contempt
reasonable attorney's fees, and any offending party or
attorney may be adjudged guilty of contempt

COMMITTEE NOTE

The language of Rule 56 has been amended as part of the general restyling of the Civil Rules
to make them ore easily understood and to make style and terminology consistent throughout the
rules. These changes are intenede to be stylistic only.

Former Rule 56(a) and (b) referred to summary-judgment motions on or against a claim,
counterclaim, or cross-claim or to obtain a declaratory judgment. The list was incomplete. Rule
56 applies to third-party claimants, intervenors, claimants in interpleader, and others. Amended
Rule 56(a) and (b) carry forward the present meaning by referring to a party claiming relief and a
party against whom relief is sought.

Former Rule 56(c), (d), and (e) stated circumstances in which summary judgment "shall be
rendered," the court "shall if practicable" ascertain facts existing without substantial controversy,
and "if appropriate, shall" enter summary judgment In each place "shall" is changed to "should."
It is established that although there is no discretion to enter summary judgment when there is a
genuine issue as to any material fact, there is discretion to deny summary judgment when it
appears that there is no genuine issue as to any material fact. Kennedy v. Silas Mason Co , 334
U S. 249, 256-257 (1948). [Many lower court decisions are gathered in lOA Wright, Miller &
Kane, Federal Practice & Procedure: Civil 3d, § 2728 ] "Should" in amended Rule 56(c)
recognizes that courts will seldom exercise the discretion to deny summary judgment when there
is no genuine issue as to any material fact Similarly sparing exercise of this discretion is

I Kieve asked whether we really need "promptly" here Kimble was not sure

Cooper: I am sympathetic to Joe's question whether we can delete "promptly" Remember we took it out of Rule 56(c), dealing
with afar more important matter--entry ofsummaryjudgment "Promptly," moreover, is akin to a docket priority TheJudicial
Conference is opposed to docket priorities Deletion will cause some protest

[The Style Subcommittee recommends deleting "promptly "]
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appropriate under Rule 56(e)(2). Rule 56(d)(1), on the other hand, reflects the more open-ended
discretion to decide whether it is practicable to determine what material facts are not genuinely at
issue.

Former Rule 56(d) used a variety of different phrases to express the Rule 56(c) standard for
summary judgment - that there is no genuine issue as to any material fact. Amended Rule 56(d)
adopts terms directly parallel to Rule 56(c)
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Rule 57. Declaratory Judgments Rule 57. Declaratory Judgment

The procedure for obtaining a declaratory judgment These rules govern the procedure for obtaining a declaratory
pursuant to Title 28, U S C, § 2201, shall be in accordance judgment under 28 U S C § 2201 A [party may demand a]
with these rules, and the right to trial by jury may be j ury trial [ be d a 1 under Rules 38 and 39 The
demanded under the circumstances and in the manner existence of another adequate remedy does not preclude a
provided in Rules 38 and 39 The existence of another declaratory judgment that is otherwise appropriate Thecourt
adequate remedy does not preclude a judgment for may order a speedy hearing of a declaratory-judgment action
declaratory relief in cases where it is appropriate The and may advance it on the calendar
court may order a speedy hearing of an action for a
declaratory judgment and may advance it on the calendar

COMMITTEE NOTE

The language of Rule 57 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

I [Kieve/Kimble and Cooper agree on this change The Style Subcommittee agrees ]
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Rule 58. Entry of Judgment Rule 58. Entering Judgment

(a) Separate Document. (a) Separate Document.

(1) Everyjudgment and amended judgment must Every judgment and amended judgment must be set forth
be set forth on a separate document, but a separate in a separate document, but a separate document is not
document is not required for an order disposing of a required for an order disposing of a motion
motion (1) forjudgment under Rule 50(b),

(A) forjudgmentunderRule 50(b), (2) to amend or make additional findings of fact under

(B) to amend or make additional findings Rule 52(b),
of fact under Rule 52(b), (3) for attorney's fees under Rule 54,

(C) for attorney fees under Rule 54, (4) for a new trial, or to alter or amend the judgment,

(D) for a new trial, or to alter or amend under Rule 59, or
the judgment, under Rule 59, or (5) for relief under Rule 60

(E) for relief under Rule 60
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(2) Subject to Rule 54(b) (b) Entering Judgment.

(A) unless the court orders otherwise, the (1) Without the Court's Direction Subject to Rule
clerk must, without awaiting the court's direction, 54(b) and unless the court orders otherwise, the clerk
promptly prepare, sign, and enter the judgment must, without awaiting the court's direction,
when promptly prepare, sign, and enter the judgment when

(i) the jury returns a general verdict, (A) the jury returns a general verdsct§,

(ii) the court awards only costs or a (B) the court awards only costs or a sum certain, or
sum certain, or (C) the court denies all relief_-,

(ill) the court denies all relief, (2) Court's Approval Required fftf-the-C-mn

(B) the court must promptly approve the At.. ape..te ,t. Subject to Rule 54(b), the court
form of the judgment, which the clerk must must promptly approve the form of the judgment,
promptly enter, when which the clerk must promptly enter, when

(i) the jury returns a special (A) the jury returns a special verdict or a general
verdict or a general verdict accompanied verdict with answers to interrogatories, or
by interrogatories, or (B) the court grants other rehef not described in this

(ii) the court grants other relief not subdivision (b)
described in Rule 58(a)(2)
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(b) Time of Entry. Judgment is entered for purposes of (c) Time of Entry. Judgment is entered for purposes of these
these rules rules as follows

(1) if Rule 58(a)(1) does not require a separate (1) if a separate document is not required, when the
document, when it is entered in the civil docket under judgment is entered in the civil docket under Rule
Rule 79(a), and 79(a), [or and]'

(2) if Rule 58(a)(1) requires a separate document, (2) if a separate document is required, when the
when it is entered in the civil docket under Rule 79(a) judgment is entered in the civil docket under Rule
and when the earlier of these events occurs 79(a) and the earlier of these events occurs

(A) when it is set forth in a separate (A) it is set forth in a separate document, or
document, or (B) 150 days have run from the entry in the civil

(B) when 150 days have run from entry in docket
the civil docket under Rule 79(a)

(c) Cost or Fee Awards. (d) Cost or Fee Awards. Ordinanly, the entry of judgment
may not be delayed, nor the time for appeal extended, in

(1) Entry of judgment may not be delayed, nor the order to tax costs or award fees But if a timely motion
time for appeal extended, in order to tax costs or award for attorney's fees is made under Rule 54(d)(2), the courtfees, except as provided in Rule 58(c)(2) fratre' esx aeudrRl 4d() h or

may act before a notice of appeal has been filed and

(2) When a timely motion for attorney fees is become effective to order that the motion have the same
made under Rule 54(d)(2), the court may act before effect under Federal Rule of Appellate Procedure 4(a)(4)
a notice of appeal has been filed and has become as a timely motion under Rule 59
effective to order that the motion have the same effect
under Federal Rule of Appellate Procedure 4(a)(4) as
a timely motion under Rule 59

1 Cooper: Let me break my role to comment on a change I accept Joe and Loren are right this should be "or"

[The Style Subcommittee agrees ]
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(d) Request for Entry. A party may request that judgment (e) Request for Entry. A party may request that judgment
be set forth on a separate document as required by Rule be set forth mort a separate document as required by (a)
58(a)(1)

COMMITTEE NOTE

The language of Rule 58 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Civil Rules 38-63 style draft with global issues 49 March 23, 2004



Rule 59

Rule 59. New Trials; Rule 59. New Trial; Amending a Judgment

Amendment of Judgments

(a) Grounds. A new trial may be granted to all or (a) In General
any of the parties and on all or part of the issues (1) in an (1) New Trial. The court may, on motion, grant a new
action in which there has been a trial by jury, for any of the trial on all or some of the issues
reasons for which new trials have heretofore been granted in
actions at law in the courts of the United States, and (2) in (A) after a jury trial, for any reason for which a
an action tried without a jury, for any of the reasons for new trial has heretofore been granted in an
which rehearings have heretofore been granted in suits in action at law in federal court, and
equity in the courts of the United States On a motion for (B) after a nonjuiy trial, for any reason for which a
a new trial in an action tried without ajury, the court may rehear a heretofor an ran in a
open the judgment if one has been entered, take additional rehearng has heretofore been granted i a sut
testimony, amend findings of fact and conclusions of law or i equty i federal court

make new findings and conclusions, and direct the entry of (2) Further Action After a Nonjury Trial. After a
a newjudgment nonjury trial, the court may, on motion for a new

trial, open the judgment if one has been entered, take
additional testimony, amend findings of fact and
conclusions of law or make new ones, and direct
entry of a new judgment
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(b) Time for Motion. Any motion for a new trial shall (b) Time to File a Motion for a New Trial. A motion for a
be filed no later than 10 days after entry of the judgment new trial must be filed no later than 10 days after the

entry of the judgment

(c) Time for Serving Affidavits. When a motion for (c) Time to Serve Affidavits. When a motion for new trial is
new trial is based on affidavits, they shall be filed with the based on affidavits, they must be filed with the motion
motion The opposing party has 10 days after service to file The opposing party has 10 days after service to file
opposing affidavits, but that period may be extended for up to opposing affidavits, but that period may be extended for
20 days, either by the court for good cause or by the parties' up to 20 days, either by the court for 2ood cause or by the
written stipulation The court may permit reply affidavits parties' written stipulation The court may allow reply

affidavits
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(d) On Court's Initiative; Notice; Specifying (d) New Trial on the Court's Initiative or for Reasons Not
Grounds. No later than 10 days after entry of judgment the in the Motion No later than 10 days after the entry of
court, on its own, may order a new trial for any reason that judgment, the court, on its own, may order a new trial for
would justify granting one on a party's motion After giving any reason that would justify granting one on a party's
the parties notice and an opportunity to be heard, the court motion After giving the parties notice and an
may grant a timely motion for a new trial for a reason not opportunitV to be heard, the court may grant a timely
stated in the motion When granting a new tnal on its own motion for a new trial for a reason not stated in the
initiative or for a reason not stated in a motion, the court motion When granting a new trial on its own or for a
shall specify the grounds in its order reason not stated in the motion, the court must specify the

grounds in its order

(e) Motion to Alter or Amend a Judgment. Any (e) Motion to Alter or Amend Judgment. A motion to alter
motion to alter or amend ajudgment shall be filed no later or amend a judgment must be filed no later than 10 days
than 10 days after entry of thejudgment after entry of the judgment

COMMITTEE NOTE

The language of Rule 59 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.
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Rule 60. Relief From Judgment or Order Rule 60. Relief from a Judgment or Order

(a) Clerical Mistakes. Clerical mistakes in judgments, (a) Corrections Based on Clerical Mistakes; Oversights
orders or other parts of the record and errors therein ansing and Omissions. The court may correct a clencal mistake
from oversight or omission may be corrected by the court at or a mistake ansing from oversight or omission, whenever
any time of its own initiative or on the motion of any party found m ajudgment, order, or other part of the record
and after such notice, if any, as the court orders During the The court may do so on motion or on its own, with or
pendency of an appeal, such mistakes may be so corrected without notice But after an appeal has been docketed in
before the appeal is docketed in the appellate court, and the appellate court and while it is pending, such a mistake
thereafter while the appeal is pending may be so corrected may be corrected only with the appellate court's leave
with leave of the appellate court
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(b) Mistakes; Inadvertence; Excusable Neglect; (b) Grounds for Relief From Judgment. On motion and
Newly Discovered Evidence; Fraud, etc. On motion and just terms, the court may relieve a party or [ itspa ý's• '
upon such terms as are just, the court may relieve a party or legal representative from a final judgment, order, or
a party's legal representative from a final judgment, order, proceeding for the following reasons
or proceeding for the following reasons (1) mistake,
inadvertence, surprise, or excusable neglect, (2) newly (1) mistake, inadvertence, surprise, or excusable neglect,

discovered evidence which by due diligence could not have (2) newly discovered evidence that, with due diligence,
been discovered in time to move for a new trial under Rule could not have been discovered in time to move for a
59(b), (3) fraud (whether heretofore denominated intrinsic new trial under Rule 59(b),
or extrinsic), misrepresentation, or other misconduct of an
adverse party, (4) the judgment is void, (5) the judgment (3) fraud (whether intrinsic or extrinsic),
has been satisfied, released, or discharged, or a prior misrepresentation, or misconduct by an adverse

judgment upon which it is based has been reversed or party,
otherwise vacated, or it is no longer equitable that the (4) the judgment is void,
judgment should have prospective application, or (6) any
other reason justifying relief from the operation of the (5) the judgment has been satsfied, released or

judgment discharged, it is based on an earlier judgment that has
been reversed or vacated, or applying it prospectively
is no longer equitable, or

(6) any other reason that justifies relief

Cooper: Yes, substitute "its" for "party's " But if we do not make the substitution, we should supply something omitted from
the Style draft - "a party or a party's legal representative * * * "

[The Style Subcommittee agrees with substituting "its" for "party's" here Dean Kane notes: This goes back to the "who" vs
"that" when referring to parties I probably would stick with "a party's legal representative " In any event flag this as a global
issue ]
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Rule 60

The motion shall be made within a reasonable time, and for (c) Timing and Effect of the Motion.
reasons (1), (2), and (3) not more than one year after the
judgment, order, or proceeding was entered or taken A (1) Timing. A motion under-subdtwsn (b) must be

made within a reasonable time- and, for reasonsmotion under this subdivision (b) does not affect the finality (1), (2), and (3), within a year after the entry of the
of ajudgment or suspend its operation judgment or order or the date of the proceeding

(2) Effect on Finality. The motion does not affect the
finality of a judgment or suspend its operation

This rule does not limit the power of a court to entertain an (d) Independent Action. This rule does not limit a court's
independent action to relieve a party from a judgment, order, power to entertain an independent action to relieve a party
or proceeding, or to grant relief to a defendant not actually from ajudgment, order, or proceeding, to grant relief
personally notified as provided in Title 28, U S C, § 1655, under 28US C § 1655 to adefendant who is not
or to set aside a judgment for fraud upon the court Writs personally notified of the action, or to set aside a
of coram nobis, coram vobis, audita querela, and bills judgment for fraud on the court
of review and bills in the nature of a bill of review, are
abolished, and the procedure for obtaining any relief from
a judgment shall be by motion as prescribed in these rules
or by an independent action

COMMITTEE NOTE

The language of Rule 60 has been amended as part of the general restyling of the Civil Rules
to make them ore easily understood and to make style and terminology consistent throughout the
rules. These changes are intenede to be stylistic only.

The final sentence of former Rule 60(b) formally "abolished" writs of coram nobis, coram
vobis, audita querela, and bills of review and bills in the nature of a bill of review That
provision is deleted; it is no longer necessary to continue to abolish writs so long abolished.
Deletion of the abolition does not expand whatever residual uses may have survived the formal
abolition. See Ejelonu v. INS, 355 F.3d 539, 544-548 (6th Cir.2004). Neither does deletion of
the abolition mean that federal courts should adopt state-court uses of these abandoned writs

The final sentence of former Rule 60(b) also said that the procedure for obtaining any relief
from a judgment was by motion as prescribed in the Civil Rules or by an independent action.
That provision is deleted as unnecessary Relief continues to be available only as provided in the
Civil Rules or by independent action.
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Rule 61

Rule 61. Harmless Error Rule 61. Harmless Error

No error i either the admission or the exclusion of Unless nistatsm a-ustice requires otherwise, no error in
evidence and no error or defect in any ruling or order or in admitting or excluding evidence -or any other error by the
anything done or omitted by the court or by any of the court or defect in a party's acts or omissions - is ground for
parties is ground for granting a new trial or for setting aside granting a new trial, for setting aside a verdict, or for vacating,
a verdict or for vacating, modifying, or otherwise disturbing modifying, or otherwise disturbing a judgment or order At
ajudgment or order, unless refusal to take such action every stage of the proceeding, the court must disregard all
appears to the court inconsistent with substantial justice errors or defects that do not affect any party's substantial right
The court at every stage of the proceeding must disregard
any error or defect in the proceeding which does not affect
the substantial rights of the parties

COMMITTEE NOTE

The language of Rule 61 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules These changes are intended to be stylistic only.
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Rule 62

Rule 62. Stay of Proceedings Rule 62. Stay of Proceedings to Enforce a

To Enforce a Judgment Judgment

(a) Automatic Stay; Exceptions-Injunctions, (a) Automatic Stay; Exceptions for Injunctions,
Receiverships, and Patent Accountings. Except as stated Receiverships, and Patent Accountings. Except as
herein, no execution shall issue upon ajudgment nor shall stated in this rule, no execution may issue on ajudgment,
proceedings be taken for its enforcement until the expiration nor may proceedings be taken for its enforcement, until
of 10 days after its entry Unless otherwise ordered by the 10 days have passed after its entry But unless the court
court, an interlocutory or final judgment in an action for an orders otherwise, the following are not automatically
injunction or in a receivership action, or ajudgment or order stayed after being entered, even if an appeal is taken
directing an accounting in an action for infringement of
letters patent, shall not be stayed dunng the period after its (1) an interlocutory or final judgment in an action for an

entry and until an appeal is taken or dunng the pendency of injunction or f"a receivership, or

an appeal The provisions of subdivision (c) of this rule (2) ajudgment or order that directs an accounting in an
govern the suspending, modifying, restoring, or granting of action for patent infringement
an injunction during the pendency of an appeal
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Rule 62

(b) Stay on Motion for New Trial or for Judgment. (b) Stay Pending the Disposition of a Motion. On
In its discretion and on such conditions for the security of appropriate conditions for the adverse party's security, the
the adverse party as are proper, the court may stay the court may stay the execution of a judgment - or any
execution of or any proceedings to enforce ajudgment proceedings to enforce it - pending disposition of any of
pending the disposition of a motion for a new thal or to alter the following motions
or amend a judgment made pursuant to Rule 59, or of a
motion for relief from ajudgment or order made pursuant to (1) under Rule 50, for judgment as a matter oflaw,
Rule 60, or of a motion for judgment in accordance with a (2) under Rule 52(b), to amend the findings or for
motion for a directed verdict made pursuant to Rule 50, or of additional findings,
a motion for amendment to the findings or for additionalfindings made pursuant to Rule 52(b) (3) under Rule 59, for a new trial or to alter or amend ajudgment, or

(4) under Rule 60, for relief from a judgment or order

(c) Injunction Pending Appeal. When an appeal (c) Injunction Pending an Appeal. After an appeal is taken
is taken from an interlocutory or final judgment granting, from an interlocutory order or final judgment that grants,
dissolving, or denying an injunction, the court in its dissolves, or denies an injunction, the court may suspend,
discretion may suspend, modify, restore, or grant an modify, restore, or grant an injunction on terms for bond
injunction during the pendency of the appeal upon such or other terms that [th e c .t cn id " pi. oe-'ell
terms as to bond or otherwise as it considers proper for the secure the adverse party's rights Ifthejudgment
security of the rights of the adverse party Ifthejudgment appealed from is rendered by a statutory three-judge
appealed from is rendered by a district court of three judges district court, the order must be made either
specially constituted pursuant to a statute of the United (1) by that court sitting in open session, or
States, no such order shall be made except (1) by such
court sitting in open court or (2) by the assent of all the (2) by the assent of all itsthtee judges, as evidenced by
judges of such court evidenced by their signatures to the their signatures.J, ec o, op! oin ig tle odj
order

(d) Stay Upon Appeal. When an appeal is taken the (d) Stay on Appeal. If an appeal is taken, the appellant may,
appellant by giving a supersedeas bond may obtain a stay by supersedeas bond, obtain a stay, subject to the
subject to the exceptions contained in subdivision (a) of this exceptions in (a) The bond may be given upon or after
rule The bond may be given at or after the time of filing filing the notice of appeal or upon obtaining the order
the notice of appeal or of procuring the order allowing the allowing the appeal The stay takes effect when the court
appeal, as the case may be The stay is effective when the approves the bond
supersedeas bond is approved by the court

I [Kieve suggested this deletion

Kimble: I agree with "terms that secure," if the rest Is "unnecessary," as Kieve suggests

Cooper: Do not make the change To say "terms that secure" implies that the terms must secure "That the court considers
proper to secure" leaves discretion to find proper something that is less than full security Kimble response: Then I'd say "that
adequately secure" Isn't the court's discretion explicit in "the court may" and implicit in any event Look at 62(b), for Instance
We don't say "On conditions that the court considers appropriate " Or look at 62(h) We don't say "conditions that the court
considers necessary " This comes up time and again

[The Style Subcommittee recommends deleting "the court considers proper to "]
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Rule 62

(e) Stay in Favor of the United States or Agency (e) Stay in Favor of the United States, Its Officers, or Its
Thereof. When an appeal is taken by the United States or an Agencies. The court must not require a bond, obligation,
officer or agency thereof or by direction of any department or other security from the appellant when granting a stay
of the Government of the United States and the operation or on an appeal by the United States, its officers, or its
enforcement of the judgment is stayed, no bond, obligation, agencies or on an appeal directed by a department of the
or other security shall be required from the appellant federal government

(f) Stay According to State Law. In any state in (f) Stay in Favor of a Judgment Debtor Under State Law.
which ajudgment is a lien upon the property of the judgment If a judgment is a lien on the judgment debtor's property
debtor and in which the judgment debtor is entitled to a stay under state law where the court sits, the court must, on
of execution, a judgment debtor is entitled, in the district motion, grant the same stay of execution that the
court held therein, to such stay as would be accorded the judgment debtor would be entitled to receive under that
judgment debtor had the action been maintained in the courts state's law
of that state

(g) Power of Appellate Court Not Limited. The (g) Appellate Court's Power Not Limited. While an appeal
provisions in this rule do not limit any power of an appellate is pending, this rule does not limit the power of the
court or of ajudge orjustice thereof to stay proceedings appellate court or one of itsjudges or justices to
during the pendency of an appeal or to suspend, modify,
restore, or grant an injunction during the pendency of an (1) stay proceedings,
appeal or to make any order appropriate to preserve the status (2) suspend, modify, restore, or grant an injunction, or
quo or the effectiveness of the judgment subsequently to be
entered (3) make an order to preserve the status quo or the

effectiveness of the judgment to be entered

(h) Stay of Judgment as to Multiple Claims or (h) Multiple Claims or Parties. A court may stay the
Multiple Parties. When a court has ordered a final judgment enforcement of a final judgment directed under Rule
under the conditions stated in Rule 54(b), the court may stay 54(b) until it enters a laterjudgment orjudgments, and
enforcement of thatjudgment until the entering of a may prescribe conditions necessary to secure the benefit
subsequent judgment or judgments and may prescribe such of the stayed judgment for the party in whose favor it was
conditions as are necessary to secure the benefit thereof to entered
the party in whose favor the judgment is entered

COMMITTEE NOTE
The language of Rule 62 has been amended as part of the general restyling of the Civil Rules

to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.
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Rule 63

Rule 63. Inability of a Judge To Proceed Rule 63. Judge's Inability to Proceed'

If a trial or hearing has been commenced and the judge If the judge who commenced a hearing or trial cannot proceed,
is unable to proceed, any other judge may proceed with it any otherjudge may proceed with it upon certifying familiarity
upon certifying familianty with the record and determining with the record and determining that the proceedings in the
that the proceedings in the case may be completed without case may be completed without prejudice to the parties Ina
prejudice to the parties In a hearing or trial without a jury, hearing or trial without a jury, the successor judge must, at a
the successorjudge shall at the request of a party recall any party's request, recall any witness whose testimony is material
witness whose testimony is material and disputed and who and disputed, and who is available to testify again without
is available to testify again without undue burden The undue burden The successor judge may also recall any other
successorjudge may also recall any other witness witness

COMMITTEE NOTE
The language of Rule 63 has been amended as part of the general restyling of the Civil Rules

to make them more easily understood and to make style and terminology consistent throughout
the rules These changes are intended to be stylistic only.

Staff notes from the Subcommittee B meeting reflect that there was a style suggestion to change the Rule 63 caption to "When
a Judge Cannot Proceed "

Cooper's notes leave no doubt that the change was to be made He notes further "And I think the change is important We
discussed whether it was proper to change "unable" in the present rule to "cannot" in the Style rule We agreed to retain "cannot"
in the text ofthe rule It might be argued that carrying forward "inability" in the caption signals that "cannot" means the same
thing as "unable" But then why change the rule? If we change the rule, we should change the caption"

Kimble responds: I think the words mean the same thing The form of "When a Judge Cannot Proceed" is not consistent with
our other rule titles we don't use clauses I'd almost rather go back to "is unable to " But I really don't think it's a problem

(The Style Subcommittee does not recommend changing the caption ]
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Rule 50(b): Trial Motion Prerequisite; Hung Jury

Two Rule 50(b) changes are identified in the Rule and Committee Note that follow. The
Rules 15-50 Subcommittee recommends the first change and presents the second for consideration

without recommendation. The full text of Rule 50(a) is set out without change as a reminder of the

rule that a motion for judgment as a matter of law may be made "at any time before submission of

the case to the jury." (The Style version is used; it seems sufficiently advanced to use it as the basis

for publication in August, ahead of the Style package.)

Rule 50. Judgment as a Matter of Law in Jury Trials; Alternative Motion for New Trial;

Conditional Rulings

(a) Judgment as a Matter of Law.

(1) In GeneraL If a party has been fully heard on an issue [in ajury trial] and the court finds

that a reasonable jury would not have a legally sufficient evidentiary basis to find for the

party on that issue, the court may:

(A) determine the issue against the party; and

(B) grant a motion for judgment as a matter of law against the party on a claim or

defense that, under the controlling law, can be maintained or defeated only with a

favorable finding on that issue.

(2) Motion. A motion for judgment as a matter of law may be made at any time before the

case is submitted to the jury. The motion must specify the judgment sought and the law and

facts that entitle the movant to the judgment.

(b) Renewing the Motion After Trial; Alternative Motion for a New Trial. If the court does not

grant a motion for judgment as a matter of law made at the.. ,coe, , l.... of a h vH, under

subdivision (a), the court is deemed to have submitted the action to the jury subject to the court's

later deciding the legal questions raised by the motion. The movant may renew its request for

judgment as a matter of law by filing a motion no later than 10 days after the entry of judgment or

if a complete verdict was not returned by filing a motion no later than 10 days after the jurv was

discharged -an The movant may alternatively request a new trial orjoin a motion for a new trial

under Rule 59. * * *



Committee Note

Rule 50(b) is amended to mollify the limit that permits renewal of a motion for judgment as
a matter of law after submission to the jury only if the motion was made at the close of all the

evidence. As amended, the rule permits renewal of any Rule 50(a) motion for judgment as a matter
of law. Because the Rule 50(b) motion is only a renewal of the earlier motion, it can be supported
only by arguments properly made in support of the earlier motion. The earlier motion thus suffices
to inform the opposing party of the challenge to the sufficiency of the evidence and affords a clear
opportunity to provide any additional evidence that may be available. The earlier motion also alerts
the court to the opportunity to simplify the trial by disposing of some issues, or even all issues,
without submission to thejury. This fulfillment of the functional needs that underlie present Rule
50(b) also satisfies the Seventh Amendment. Since 1938 Rule 50(b) has responded to the ruling in
Baltimore & Carolina Line v. Redman, 1935,297 U.S. 654,55 S.Ct. 890, by adopting the convenient
fiction that no matter what action the court takes on a motion for judgment as a matter of law made
before submission to the jury, the sufficiency of the evidence is automatically reserved for later
decision as a matter of law. Expansion of the times for motions that are automatically reserved does
not intrude further on Seventh Amendment protections.

This change responds to many decisions that have begun to drift away from the requirement
that there be a motion for judgment as a matter of law at the close of all the evidence. Although the
requirement has been clearly established for several decades, lawyers continue to overlook it. The
most common occasion for omitting a motion at the close of all the evidence is that a motion is made
at the close of the plaintiff s case, advancing all the arguments that the defendant wants to renew after
a verdict for the plaintiff or a new trial. In many of the cases the tnal court either takes the motion
under advisement or gives some more positive indication that the question will be decided after
submission to thejury. The niceties of the close-of-the-evidence requirement are overlooked by both
court and parties. The present rule continues to trap litigants who, properly understanding that there
is no functional value served by repeating an earlier motion at the close of the evidence, overlook
the formal requirement. The courts are slowly working away from the formal requirement, but
amendment carries the process further and faster.

Manyjudges expressly invite motions at the close of all the evidence. The amendment is not
intended to discourage this useful practice.

Evidence introduced at trial after the pre-verdict motion may bear on the post-verdict motion.
Evidence favorable to the party opposing the motion must be considered. The court also may
consider evidence unfavorable to the party opposing the motion if it is evidence that the jury must
believe unless there is reason to believe the opposing party had no fair opportunity to meet that
evidence.

Finally, an explicit time limit is added for making a post-trial motion when the trial ends
without a complete jury verdict disposing of all issues suitable for resolution by verdict. The motion
must be made no later than 10 days after the jury was discharged.
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Discussion

The Subcommittee recommends publication for comment of the change that would permit
a post-tnal motion for judgment as a matter of law to renew any motion for judgment as a matter of
law made dunng tnal. As before, the post-tnal motion could be supported only by arguments made
to support the trial motion. But the requirement that the post-trial motion be made at the close of
all the evidence would be eliminated. The attached memorandum discusses in detail the long history
of this requirement. Support for the change may be found in several considerations. In brief
statement: (1) The concern that a party seeking judgment as a matter of law should give explicit
notice to the adversary so as to ensure one final chance to correct the asserted inadequacy is satisfied.
(2) The well-established requirement that there be a motion at the close of all the evidence is, despite
its familiarity, all too often ignored in the press of events at trial's close. (3) Responding to the
failure to renew at the close the evidence a motion made earlier during the trial, a number of courts
of appeals have started to nibble away at the edges of the requirement. The results seem laudable,
but the effect is to create uncertainty and to proliferate arguments for expanding the flexibility. A
clear answer will reduce litigation over this subject. (4) Despite the Seventh Amendment origins of
the present requirement, the requirement represents the process of law reform by fiction. A sound
procedure is fully consistent with the Seventh Amendment.

The Subcommittee has not devoted sufficient attention to support a recommendation with
respect to the change that would set a deadline for renewing a tnal motion for judgment as a matter
of law after the jury has failed to agree. Read literally, Rule 50(b) permits renewal of a trial motion
at any time up to 10 days after entry of final judgment. But it would be absurd to allow "renewal"
of a motion made at the first trial after a second trial has been held. The worst absurdity would occur
if the court were to grant the motion based on the insufficiency of the evidence at the first trial, even
though sufficient evidence was presented at the second trial. It would be less absurd, but still
foolish, to consider and deny the motion only on the basis of the evidence presented at the first trial.
There is authority addressing this issue by saying that the motion made at the first trial must be
renewed within 10 days after the jury is discharged. 9A Federal Practice & Procedure: § 2357, p.
353. This view may rest on earlier versions of Rule 50(b), which set the general limit at 10 days
after the jury is discharged. A series of amendments, culminating in 1995, established uniform time
limits based on entry of judgment for Rules 50, 52, and 59. It is easy enough to restore a special pre-
judgment time limit for a Rule 50(b) motion "if a complete verdict was not returned." This question
seems sufficiently clear to warrant deliberation and disposition without further consideration by the
Subcommittee.

If Rule 50(b) is amended to set an explicit time to move after failure to return a complete
verdict, the Committee Note might be expanded to offer some advice. Committee Notes are not
often used to offer advice, but there might be some value in noting that failure to renew the trial
motion in time does not doom the court and parties to a second trial A motion for summary
judgment can be made before the second trial. The motion can be supported by pointing to the tnal
record as the best evidence of what the opposing party can present at trial. The critical difference
between this motion, which is both post-trial and pretrial, is that as a motion for summaryjudgment
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the opposing party must be allowed to respond. If the trial record is insufficient but the opposing
party can point to evidence that would make the record sufficient, summary judgment would be
denied. But if the opposing party cannot supplement an inadequate tnal showing after this one final
"last chance," summary judgment can dispose of the action.
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Rule 50(b): Trial Motion Prerequisite for Post-Trial Motion
The Committee on Federal Procedure of the Commercial and Federal Litigation Section of

the New York State Bar Association has recommended an amendment of Civil Rule 50(b). 03-CV-
A. The amendment would soften the rule that a motion for judgment as a matter of law made after
trial can advance only grounds that were raised by a motion made at the close of all the evidence.
The Committee's specific proposal would add a few words to Rule 50(b):

If, for any reason, the court does not grant a motion for judgment as a matter of law made
after the non-moving party has been heard on an issue or rested, or at the close of all the
evidence, the court is considered to have submitted the action to the jury subject to the court's
later deciding the legal questions raised by the motion.

The alternative proposed below is based on the current Style version of Rule 50(b):

(b) Renewing the Motion After Trial; Alternative Motion for New Trial. If the court
does not grant a motion for judgment as a matter of law made at tlhe ulon. of all tl- ev-idence

under (a), the court is considered to have submitted the action to the jury subject to the
court's later deciding the legal questions raised by the motion. The movant may renew its
request for judgment as a matter of law by filing a motion no later than 10 days after entry
of judgment * * *

The effect of this amendment would be to carry forward the requirement that there be a pre-
verdict motion forjudgment as a matter of law at trial, but to eliminate the requirement that an earlier
motion be renewed by a duplicating motion at the close of all the evidence.

This proposal renews a question that was considered by the Advisory Committee when it
developed the 1991 Rule 50 amendments. Failure to move in this direction appears to have been
affected by lingering Seventh Amendment concerns. The concerns may have been affected by
considering a proposal that would eliminate any requirement for a pre-verdict motion. There was
little doubt then that a more functional approach would provide real benefits. It is difficult to believe
that lingenng Seventh Amendment concerns dictate the precise point at which a pre-verdict motion
must be made during trial. There is at least good reason to believe that the Seventh Amendment
permits a more aggressive approach that would ask only whether the issue raised by a post-verdict
motion was clearly disclosed to the opposing party before the close of all the evidence. This
proposal does not go that far, for the reasons suggested in Part IV.

One further question might be considered. An old question was renewed during the Style
project. Rule 50(b) does not clearly provide a time to renew a trial for judgment as a matter of law
after the jury fails to agree on a verdict. Read literally, the rule would permit a motion made during
the first trial to be renewed at any time up to entry of judgment following a second (or still later)
trial. That is not a good idea. There is authority for the proposition that the motion must be renewed
within 10 days after the jury is discharged. 9A Federal Practice & Procedure: § 2537, p 353 That
result could be built into the rule:
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* * * The movant may renew its request for judgment as a matter of law by filing a motion

no later than 10 days after the entry of judgment, or if a complete verdict was not returned
by filing a motion no later than 10 days after the jury was discharged. =-an The movant
may alternatively request a new tnal or join a motion for a new trial under Rule 59. * * *

These notes begin with a brief sketch of the Seventh Amendment history. The reasons for
considering Rule 50(b) amendments are then illustrated by adding a random selection of cases to
those described by the Committee on Federal Procedure. These cases are but a few among many that
convincingly demonstrate that failures to heed the clear requirements of Rule 50(b) are all too
common. The cases also provide strong support for the proposition that some change is desirable.
The final sections explore alternative approaches to amending Rule 50(b). The first recommendation
is set out above - it would require only that a post-verdict motion be supported by a motion for
judgment as a matter of law made during trial. The advantages of some formalism justify the costs
that will follow when a lawyer fails to honor even this easily-remembered stricture.

I Seventh Amendment History

The Seventh Amendment history can be recalled in brief terms. The beginning is Slocum v
New York Life Ins. Co., 1913, 228 U.S. 364, 33 S.Ct. 523. The defendant's motion for a directed
verdict at the close of all the evidence was denied. Judgment was entered on the verdict for the
plaintiff, denying the defendant's post-verdict motion forjudgment notwithstanding the verdict. The
court of appeals ordered judgment notwithstanding the verdict, drawing on Pennsylvania judgment
n.o.v. practice. The Supreme Court reversed, ruling that the Seventh Amendment prohibitsj udgment
notwithstanding the verdict. It agreed that the trial court should have directed a verdict for the
defendant. But the Court ruled that conformity to state practice could not thwart the Seventh
Amendment in federal court. A jury must resolve the facts; even if the court directs a verdict, the
jury must return a verdict according to the direction The most direct statement was:

When the verdict was set aside the issues of fact were left undetermined, and until they
should be determined anew no judgment on the merits could be given. The new
determination, according to the rules of the common law, could be had only through a new
trial, with the same right to a jury as before.

* * * [T]his procedure was regarded as of real value, because, in addition to fully recognizing

[the right of trial by jury], it afforded an opportunity for adducing further evidence rightly
conducing to a solution of the issues. In the posture of the case at bar the plaintiff is entitled
to that opportunity, and for anything that appears in the record it may enable her to supply
omissions in her own evidence, or to show inaccuracies in that of the defendant * * * 228

U.S. at 380-381.

The Court also observed that it is the province of the jury to settle the issues of fact, and that
while it is the province of the court to aid the jury in the right discharge of their duty, even to the
extent of directing their verdict where the insufficiency or conclusive character of the evidence
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warrants such a direction, the court cannot dispense with a verdict, or disregard one when given, and
itself pass on the issues of fact. In other words, the constitutional guaranty operates to require that
the issues be settled by the verdict of a jury, unless the right thereto be waived. It is not a question
of whether the facts are difficult or easy of ascertainment, but of the tribunal charged with their
ascertainment; and this consists of the court and jury, unless there be a waiver of the latter. 228
U.S. 387-388.

(Justice Hughes was joined in dissent by Justices Holmes, Lurton, and Pitney. He concluded
that the result achieved by ajudgment n.o.v. could "have been done at common law, albeit by a more
cumbrous method." There is no invasion of the jury's province when there is no basis for a finding
by ajury. "We have here a simplification of procedure adopted in the public interest to the end that
unnecessary litigation may be avoided. The party obtains the judgment which in law he should have
according to the record. * * * [T]his court is departing from, instead of applying, the principles of
the common law * * *." 228 U.S. at 428.

It took some time, but Justice Van Devanter, author of the Court's opinion in the Slocum
case, came to write the opinion for a unanimous Court that gently reversed the Slocum decision by
resorting to fiction. Baltimore & Carolina Line v. Redman, 1935, 297 U.S. 654, 55 S.Ct. 890, was
similar to the Slocum case in almost every detail except that it came out of a federal court in New
York, not Pennsylvania. The defendant moved for a directed verdict "[a]t the conclusion of the
evidence." The court of appeals concluded that judgment on the verdict for the plaintiff must be
reversed for insufficiency of evidence, but that the Slocum case required it to direct a new trial rather
than entry of judgment for the defendant. The Supreme Court reversed. It noted that the trial court
"reserved its decision" on the directed verdict motion, and "submitted the case to thejury subject to
its opinion on the questions reserved * * *. No objection was made to the reservation[] or to this
mode of proceeding." Then it explained that the "aim" of the Seventh Amendment

is to preserve the substance of the common-law right of trial by jury [that existed under the
English common law], as distinguished from mere matters of form or procedure, and
particularly to retain the common-law distinction between the province of the court and that
of the jury, whereby, in the absence of express or implied consent to the contrary, issues of
law are to be resolved by the court and issues of fact are to be determined by the jury * *
295 U.S. at 657

In the Slocum case, the "request for a directed verdict was denied without any reservation of the
question of the sufficiency of the evidence * * *; and the verdict for the plaintiff was taken
unconditionally, and not subject to the court's opinion on the sufficiency of the evidence."

In the Redman case, on the other hand, the trial court expressly reserved its ruling. And

Whether the evidence was sufficient or otherwise was a question of law to be resolved by the
court. The verdict for the plaintiff was taken pending the court's rulings on the motions and
subject to those rulings. No objection was made to the reservation or this mode of
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proceeding, and they must be regarded as having the tacit consent of the parties. 295 U S. at
659

Common-law practice included "a well-established practice of reserving questions of law ansing
during trials by jury and of taking verdicts subject to the ultimate ruling on the questions reserved
** **" This practice was well established when the Seventh Amendment was adopted. Some states,
including New York, have statutes that "embody[] the chief features of the common-law practice"
and apply it to questions of the sufficiency of the evidence Following this practice, entry of
judgment notwithstanding the verdict "will be the equivalent of a judgment for the defendant on a
verdict directed in its favor."

As to the Slocum decision,

it is true that some parts of the opinion *** give color to the interpretation put on it by the
Court of Appeals. In this they go beyond the case then under consideration and are not
controlling. Not only so, but they must be regarded as qualified by what is said in this
opinion. 295 U.S. at 661

In 1935 it would not have been easy to guess whether anything turned on the several possible
limits. The trial court expressly reserved its ruling on the sufficiency of the evidence. No party
objected. The Court actually asserted that the "tacit consent of the parties" must be found. It would
be strange to allow this practice under the Seventh Amendment only if the parties actually consent,
and only if the trial judge remembers to make an express reservation. But arguments could be found
for that result.

These possible uncertainties were promptly addressed by the original adoption of Rule 50(b)
in 1938:

Whenever a motion for a directed verdict made at the close of all the evidence is denied or
for any reason is not granted, the court is deemed to have submitted the action to the jury
subject to a later determination of the legal questions raised by the motion. Within 10 days
after the reception of a verdict, a party who has moved for a directed verdict may move to
have the verdict and any judgment entered thereon set aside and to have judgment entered
in accordance with his motion for a directed verdict * * *. (308 U.S. 645, 725-726.)

Rule 50(b) does not require the opposing party's consent, and does not require an express
reservation by the court. To the contrary, the court is "deemed" to have reserved the question even
if the court expressly denies the motion. The fiction created by "deemed" carries the Seventh
Amendment burden.

H Functional Values

Sixty-five years of fiction is enough. The question today is not whether the Seventh
Amendment commands that a post-verdict motion for judgment be supported by a motion at the
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close of all the evidence in order to rely on the ancient practice of reserving a ruling.58 The question

is whether there are functional advantages in a close-of-the evidence motion that might be read into

the Seventh Amendment and that in any event justify carrying forward the requirement as a matter

of good procedure.

The central functional purpose in requiring a close-of-the-evidence motion is to afford the

opposing party one final notice of the evidentiary insufficiency. Courts repeatedly state this purpose.
The benefits flow to the court and the moving party as well as to the opposing party. The opposing

party, given this final notice, may in fact supply sufficient evidence that otherwise would not be
provided. But if the opposing party does not fill in the gap, the final clear notice makes it easier for

the court after verdict to deny any second opportunity by way of a new trial or dismissal without
prejudice. Another advantage may be reflected in statements that the close-of-the-evidence motion
enables the trial court to reexamine the sufficiency of the evidence (e.g., Polanco v. City of Austin,

5th Cir. 1996, 78 F.3d 968, 973-975). Although courts commonly prefer to take a verdict in order

to avoid the retrial that would be required by reversal of a pre-verdict judgment, there are advantages
in directing a verdict. These advantages are more likely to be realized if a ruling is prompted by a

close-of-the-evidence motion.

The need to point out a perceived deficiency in the evidence is real. But this need ordinanly

is satisfied repeatedly as the case progresses toward the close of all evidence. The deficiencies are
likely to be pointed out in pretrial conference, by motion for summary judgment, in arguments, and

in jury instruction requests. And a motion for judgment as a matter of law at the close of the

58 This flat assertion seems safe in all reason. But the weight of Seventh Amendment tradition cannot be

shrugged off without some effort. An illustration is provided by Duro-Last, Inc. v. Custom Seal, Inc , Fed Cir 2003,
321 F 3d 1098, 1105-1108 The plaintiff moved for judgment as a matter of law at the close of the evidence The
verdict found the plaintiffs patent invalid for obviousness. The plaintiff renewed its motion and won judgment as a
matter of law holding the patent not invalid The Federal Circuit reversed because it concluded that the motion made
at the close of all the evidence did not sufficiently specify the obviousness issue as a ground "The requirement for
specificity is not simply the rule-drafter's choice of phrasing In view of a litigant's Seventh Amendment rights, it
would be constitutionally impermissible for the district court to re-examine the jury's verdict and to enter JMOL on
grounds not raised in the pre-verdict JMOL"

The Federal Circuit cited Morante v American Gen Fin Center, 5th Cir 1998, 157 F 3d 1006, 1010 The
court reversed judgment as a matter of law on an agency question, citing several decisions for the rule that a post-
verdict motion cannot assert a ground that was not included in a motion made at the close of the evidence This
paragraph concludes by citing Sulmeyer v Coca Cola Co, 5th Cir 1975, 515 F 2d 835, 846 n 17 The body of the
Sulmeyer opinion ruled that the plaintiffs post-verdict motion for judgment n.o v could not be supported by arguing
a claim that had not been presented in any way at trial The footnote observed "It would be a constitutionally
impermissible re-examination of the jury's verdict for the district court to enter judgment no v on a ground not
raised in the motion for directed verdit Compare Baltimore & Carolina Line, Inc v Redman *** with Slocum v
New YorkLife Ins Co * * *"

As interesting as this tenacious bit of history is, it does not justify the conclusion that the Seventh
Amendment demands that a post-verdict motion can be supported only on grounds stated in a motion made at the
close of all the evidence. At most, the Seventh Amendment might be said to require that the ground have been raised
during trial The proposal suggested below retains that requirement
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plaintiffs case frequently points out deficiencies that are not cured by the examination and cross-
examination of the defendant's witnesses. The need to alert the adversary to the claimed deficiencies
can be served by many means.

The question, then, is how far to approach a rule that permits a post-verdict motion to rest
on any argument clearly made on the record before the action was submitted to the jury. In the end,
the cautious answer may be to require a Rule 50(a) motion for judgment as a matter of law, but to
accept a Rule 50(a) motion made at any time dunng trial. Lower courts are gingerly working part
way toward this solution, but cannot get there without the assistance of a Rule 50(b) amendment.

Ill Relaxations of Rule 50(b)

Rule 50(b) does not say directly that a post-trial motion forjudgment as a matter of law must
be supported by a motion made at the close of all the evidence. In its present form, it is captioned:
"Renewing Motion for Judgment After Trial * * *." It begins much as it began in 1938: "If, for any
reason, the court does not grant a motion for judgment as a matter of law made at the close of all the
evidence, the court is considered to have submitted the action to the jury subject to the court's later
deciding the legal questions raised by the motion. The movant may renew its request for judgment
as a matter of law * * *." The 1991 Committe Note makes express the apparent implication that
only a motion made at the close of all the evidence may be renewed. Subdivision (b) "retains the
concept of the former rule that the post-verdict motion is a renewal of an earlier motion made at the
close of the evidence. One purpose of this concept was to avoid any question arising under the
Seventh Amendment. Montgomery Ward & Co. v. Duncan, 311 U.S. 243 (1940). It remains useful
as a means of defining the appropriate issue posed by the post-verdict motion."

Since the 1991 amendments, courts have continued to recognize the close-of-the-evidence
motion requirement. The most straight-forward cases are those in which the issue raised by post-
verdict motion or by the court was not raised by any pre-verdict motion. See Amencan & Foreign
Ins. Co. v. Bolt, 6th Cir.1997, 106 F.3d 155, 159-160. In others, a motion made at the close of the
plaintiffs case but not renewed at the close of the evidence is held not sufficient to support a post-
verdict motion. E.g., Mathieu v. Gopher News Co., 8th Cir.2001, 273 F.3d 769, 774-778, stating
that Rule 50(b) cannot be ignored simply because its purposes have been fulfilled; Frederick v.
District of Columbia, D.C.Cir.2001, 254 F.3d 156, ruling that a motion at the close of the plaintiffs
case cannot stand duty as a close-of-the-evidence motion merely because the district court took the
motion under advisement.

The close-of-the-evidence motion requirement retained by Rule 50(b) has been relaxed in a
number of ways. Some of the decisions rely on general procedural theories and others look directly
to Rule 50(b).

Forfeiture and plain error principles have been applied to the close-of-the evidence motion
requirement Issues not raised in a close-of-the-evidence motion have been considered on a post-
verdict motion when the opposing party did not object to the post-verdict motion on the ground that
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the issues had not been raised by a close-of-the-evidence motion. See Thomas v. Texas Dept. of
Criminal Justice, C.A.5th, 2002, 297 F.3d 361, 367; Williams v. Runyon, C.A.3d, 1997, 130 F 3d
568, 571-572 (listing decisions from the 5th, D.C., 2d, 7th, and 6th Circuits). And some courts say
that "plain error" principles permit review to determine whether there is "any" evidence to support
a verdict, despite the failure to make a close-of-the-evidence motion. See Dilley v. SuperValu, Inc.,
10th Cir.2002, 296 F.3d 958, 962-963 ("'plain error constituting a miscarriage of justice"', the
usually stringent standard forjudgment as a matter of law "is further heightened"); McKenzie v. Lee,
5th Cir.2001, 246 F.3d 494 (reverses judgment on jury verdict; assuming that the defendant's vague
acts did not satisfy the close-of-the-evidence-motion requirement, plain error appears because there
was no evidence to support the verdict); Kelly v. City of Oakland, 9th Cir. 1999, 198 F.3d 779, 784,
785 (the court's statement that one defendant "is without liability in this case" may indicate a
direction that judgment be entered without a new trial); Campbell v., Keystone Aerial Surveys, Inc.,
5th Cir.1998, 138 F.3d 996, 1006; O'Connor v. Huard, 1st Cir.1997, 117 F.3d 12, 17; Patel v.
Penman, 9th Cir.1996, 103 F.3d 868, 878-879 (finding no evidence and remanding for further
proceedings - apparently a new trial). (These cases generally do not say whether the remedy for
clear error could be entry of judgment notwithstanding the verdict or can only be a new trial. A new
trial would not be inconsistent with the Slocum decision.)

Other cases directly relax the close-of-the-evidence motion requirement. Many of them are
summarized in the Committee on Federal Procedure submission. In some ways the least
adventuresome are those that emphasize action by the trial court that seemed to induce reliance by
expressly reserving for later decision a motion for judgment as a matter of law made at the close of
the plaintiffs case. Tamez v. City of San Marcos, C.A.5th, 1997, 118 F.3d 1085, 1089-1091,
presented a variation. The court denied the motion at the close of the plaintiffs case but "agree[d]
to revisit the issue after the jury verdict." At the close of the evidence, the defendant requested that
the court consider judgment as a matter of law after the verdict and the court agreed. The extensive
discussion with the court at that point was tantamount to a renewed motion.

A somewhat similar principle is involved in cases that treat a Rule 51 request for jury
instructions as satisfying the functions of a close-of-the-evidence motion. See Bartley v. Euclid, Inc.,
5th Cir. 1998, 158 F.3d 261,275 (objection to any instruction on an issue not supported by evidence);
Bay Colony, Ltd. v. Trendmaker, Inc., 5th Cir. 1997, 121 F.3d 998 (objection to instruction on same
grounds as advanced in motion forjudgment at close of the plaintiff s case); Scottish Heritable Trust,
PLC v. Peat Marwick Main & Co., 5th Cir.1996, 81 F.3d 606, 610-611 & n. 14. When the
instruction request explicitly presents a "no sufficient evidence" argument, it seems easy enough to
treat it as equivalent to a motion for judgment as a matter of law on that issue.

An example of a somewhat more expansive pnnciple is provided by Judge Posner's opinion
in Szmaj v. American Tel. & Tel. Co., 7th Cir.2002, 291 F.3d 955, 957-958. The court took under
advisement a motion made at the close of the plaintiffs case. The defendant did not renew the
motion at the close of the evidence. The court affirmed judgment as a matter of law for the
defendant. It observed that if the motion at the close of the plaintiffs case is denied, the plaintiff
may assume that the denial "is the end of the matter." But if the motion is taken under advisement,

11



the plaintiff knows that the defendant's demand for judgment as a matter of law remains alive
"There is no mousetrapping of the plaintiff in such a case." Neither Rule 50(b) nor the Committee
Note state that renewal of the motion is required, and it would be wasteful to require renewal.

This approach blends into a still more open approach that excuses de minimis departures.
Justice White, writing for the Eighth Circuit, articulated the elements of this approach, assuming but
not deciding that it would be adopted by the Circuit. Pulla v. Amoco Oil Co., 8th Cir. 1995,72 F.3d
648, 654-657. This approach excuses failure to make a close-of-the-evidence motion:

where (1) the party files a Rule 50 motion at the close of the plaintiffs case; (2) the district
court defers ruling on the motion; (3) no evidence related to the claim is presented after the
motion; and (4) very little time passes between the original assertion and the close of the
defendant's case.

The Fifth Circuit has taken an openly flexible approach in a number of opinions that may
represent the furthest general reach of the pragmatic view. In Polanco v. City of Austin, 5th
Cir. 1996, 78 F.3d 968, 973-975, the court confessed that it has strayed from the strict requirement
of Rule 50(b) only where "the departure from the rule was 'de minimis,' and the purposes of the rule
were deemed accomplished." The purpose is to enable the trial court to reexamine the sufficiency
of the evidence and to alert the opposing party to the insufficiency of the evidence. "This generally
requires (1) that the defendant made a motion for judgment as a matter of law at the close of the
plaintiffs case and that the district court either refused to rule or took the motion under advisement,
and (2) an evaluation of whether the motion sufficiently alerted the court and the opposing party to
the sufficiency issue." In Sema v. City of San Antonio, 5th Cir.2001, 244 F.3d 479, 481-482, the
court took this approach to the point of ordering judgment as a matter of law on the basis of a motion
made after the jury had retired and begun deliberating. It noted that the distnct court chose to rule
on the merits of the motion - if the district court had rejected the motion as untimely "we would
be faced with a very different situation."

IV How Much Flexibility?

A. Require a Rule 50(a) Tnal Motion For Judgment As a Matter of Law

Collectively, the voice of experience speaks through these and other decisions. The
requirement that an earlier motion for judgment as a matter of law be reinforced by a new motion
at the close of all the evidence is repeatedly ignored by lawyers who should know better. Sixty-five
years have not proved sufficient to condition the requirement in all lawyers' reflexes. One reason
the requirement is ignored is that it seems to serve no purpose when the very same point has been
made by an earlier motion. And the semblance seems to be the truth. An explicit motion that
challenges the sufficiency of the evidence, made at a time that satisfies the Rule 50(a) requirement
that the opposing party have been fully heard on the issue, is all the notice that should be required.
The opposing party cannot fairly rely on the moving party to provide the missing evidence. If the
party opposing the motion has more evidence to be introduced, a motion made dunng trial gives
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sufficient opportunity to introduce the evidence or to request procedural accommodation for later
presentation. Satisfying this functional concern should satisfy the Seventh Amendment as well; the

formal ntual of a separate motion at the close of all the evidence adds too little to count.

The rule can be changed easily in a format that carries forward the fiction that the "legal
question" of the sufficiency of the evidence is reserved, no matter what the tnal court says about the
motion. This approach accepts any motion made, as permitted by Rule 50(a)(2), "at any time before
submission of the case to the jury." Because the Rule 50(b) motion continues to be a renewal of the
Rule 50(a) motion, it may be supported only by arguments made in support of the Rule 50(a) motion.

(b) Renewing Motion for Judgment After Trial; Alternative Motion for New Trial. If, for any

reason, the court does not grant a motion for judgment as a matter of law made at the cluos of all tir.

evtdente under Rule 50(a), the court is considered to have submitted the action to the jury subject

to the court's later deciding the legal questions raised by the motion. The movant may renew its

request for judgment as a matter of law by filing a motion no later than 10 days after entry of

judgment **

Committee Note

Rule 50(b) is amended to mollify the limit that permits renewal of a motion for judgment as
a matter of law after submission to the jury only if the motion was made at the close of all the
evidence. As amended, the rule permits renewal of any Rule 50(a) motion for judgment as a matter
of law. Because the Rule 50(b) motion is only a renewal of the earlier motion, it can be supported
only by arguments properly made in support of the earlier motion. The earlier motion thus suffices
to inform the opposing party of the challenge to the sufficiency of the evidence and affords a clear
opportunity to provide any additional evidence that may be available. The earlier motion also alerts
the court to the opportunity to simplify the trial by disposing of some issues, or even all issues,
without submission to the jury. This fulfillment of the functional needs that underlie present Rule
50(b) also satisfies the Seventh Amendment. Since 1938 Rule 50(b) has responded to the ruling in
Baltimore & Carolina Line v. Redman, 1935,297 U.S. 654,55 S.Ct. 890, by adopting the convenient
fiction that no matter what action the court takes on a motion made for judgment as a matter of law
before submission to the jury, the sufficiency of the evidence is automatically reserved for later
decision as a matter of law. Expansion of the times for motions that are automatically reserved does
not intrude further on Seventh Amendment protections.

This change responds to many decisions that have begun to dnft away from the requirement
that there be a motion forjudgment as a matter of law at the close of all the evidence. Although the
requirement has been clearly established for several decades, lawyers continue to overlook it The
most common occasion for omitting a motion at the close of all the evidence is that a motion is made
at the close of the plaintiff s case, advancing all the arguments that the defendant wants to renew after

13



a verdict for the plaintiff or a new trial. In many of the cases the trial court either takes the motion
under advisement or gives some more positive indication that the question will be decided after
submission to the jury. The niceties of the close-of-the-evidence requirement are overlooked by both
court and parties The present rule continues to trap litigants who, properly understanding that there

is no functional value served by repeating an earlier motion at the close of the evidence, overlook
the formal requirement. The courts are slowly working away from the formal requirement, but
amendment carries the process further and faster.

Many judges expressly invite motions at the close of all the evidence. The amendment is not
intended to discourage this useful practice.

Evidence introduced at trial after the pre-verdict motion may bear on the post-verdict motion.
Evidence favorable to the party opposing the motion must be considered. The court also may
consider evidence unfavorable to the party opposing the motion if it is evidence that the jury must
believe unless there is reason to believe the opposing party had no fair opportunity to meet that
evidence.

B. Require Sufficiency Issue To Be Raised

The conservative amendmentjust proposed is not the only approach that might be taken. The
central need is to have a pre-verdict foundation for a post-submission motion to ensure that the
opposing party have clear notice of an asserted deficiency in the evidence. That need can be served
by means other than a motion for judgment as a matter of law. As noted above, the purpose is
clearly served by a request for jury instructions that challenges the sufficiency of the evidence to

support any instruction on an issue, at least if the request is made during trial. A motion for
summary judgment that accurately anticipates the trial record serves the same function. Explicit
discussions of the parties' contentions during a pretrial conference also may do the job. There is
some attraction to a rule that would allow a post-submission motion to be based on any argument
that was clearly made on the record. But implementation of such a rule would require difficult case-
specific inquiries that probably are not worth the effort. An explicit Rule 50(a) motion requirement
provides a clear guide. And it does not seem too much to ask that trial lawyers remember the need
to make some explicit motion during trial.

Another possibility suggested and rejected by the Committee on Federal Procedure would
rely on a case-specific determination whether the opposing party was prejudiced by the failure to
make a pre-submission motion. Rejection seems wise. The inquiry inevitably would turn into
arguments whether there was other evidence to be had, whether it would have been obtained and
introduced, and whether it would have raised the case above the sufficient-evidence threshold.
Again, it does not seem too much to ask that lawyers avoid these problems by making a Rule 50(a)
motion during trial.
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V Other Rule 50(b) Issues

At least two other Rule 50(b) issues might be considered. Should the court be able to grant
a motion made during trial after submission to the jury even if the motion is not renewed - and
should appellate review be available if the trial court does not act in the absence of a renewed
motion? Should there be a time limit for making a renewed motion after a mistnal? These issues
are described here, with a draft rule that addresses them. But no recommendation is made. There
are persuasive arguments that a motion made during trial need not be repeated to preserve trial-court
power to act on the trial motion after trial, and that appellate review should be available. But there
is not as much apparent distress over this requirement as arises from the requirement that a trial
motion be repeated at the close of the evidence. Perhaps there is little need to take on this question.
A time limit to renew after a mistrial may add a small bit of order, but does not seem important.

A. Renewed Motion Requirement

Rule 50(b) should continue to permit renewal after tnal of a motion made during trial. But
the express provision that the action is submitted to the jury subject to later deciding the motion
suggests that the court should be able to grant the motion even without renewal. The court may have
submitted the action to the jury only to avoid the need for a new trial if ajudgment as a matter of law
is reversed on appeal, and be prepared to act promptly after the jury has decided or failed to agree.
A formal renewal of the motion can advance only grounds that were urged in support of the motion
made during tnal. Although it seems wise to require notice to the parties that the court plans to make
the automatically reserved ruling, little is gained by requinng formal renewal of the motion.

Rule 50(b) does not say in so many words that the pre-submission motion must be renewed.
It says only that the movant may renew its request by filing a motion no later than 10 days after entry
of judgment. The somewhat muddled opinion in Johnson v. New York, N.H. & H.R.R., 1952, 344
U S. 48, 73 S.Ct. 125, however, seems to prohibit entry of judgment as a matter of law unless the
motion is renewed. This decision has been severely criticized. See, e.g., 9A Wright & Miller,
Federal Practice & Procedure: Civil 2d, § 2537, pp. 355-356. [The authors, having condemned the
rule, nonetheless find wrong decisions recognizing the trial court's authority to act on the reserved
motion without a renewed motion.]

The alternative Rule 50(b) draft set out below expressly recognizes the authority to act on
a trial motion forjudgment as a matter of law without renewal after trial. The trial court can act on
the trial motion, and even if the trial court does not act an appellate court can review the failure to
grant the Rule 50(a) motion.

B. Time For Motion After Mistrial

Judge Stotler, while chair of the Standing Committee, urged that Rule 50(b) should be
amended to impose a time limit for renewing a trial motion after a mistrial The rule now allows a
motion to be renewed by filing a motion no later than 10 days after entry of judgment. Earlier
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versions set the limit at 10 days after the jury is discharged. A series of amendments, culminating
in 1995, established uniform time limits for post-tnal motions under Rules 50, 52, and 59. It is easy
enough to restore a special pre-judgment time limit for a Rule 50(b) motion after a mistrial.

It is not clear that a special time limit is needed. If there is to be a new tnal, the court can
readily set a case-specific time for pretrial motions. Expiration of the time for making a Rule 50(b)
motion, moreover, might lead a party to recast the motion as one for summary judgment based on
the tnal record. The alternative Rule 50(b) draft, however, illustrates a 10-day limit for moving after
a mistrial

C. Other Possible Rule 50 Questions

Rule 50 may deserve more thorough reconsideration. It goes to great lengths to maximize
the prospect that discretionary second-chance arguments will be made to the trial court before the
first appeal Two related arguments may be advanced for relaxation. The first is that a discretionary
second chance is not likely to be given - and indeed is less and less likely as courts become less
inclined to grant new trials on weight-of-the-evidence grounds, and as the Supreme Court has
become willing to allow final disposition on appeal. The second is that the procedure is more
intricate than warranted by the slight prospect that one party or the other will persuade the trial court
to grant a second chance. The intncacy question becomes more poignant when it is recognized that
Rule 50 does not address all the questions that might arise. For example, what happens if both
parties move at the close of all the evidence and judgment as a matter of law is entered for one. Is
the loser required to renew the unsuccessful motion under Rule 50(b) to be entitled to judgment as
a matter of law on appeal if indeed it is the one who should prevail? Why not allow the verdict
winner who has lost by judgment as a matter of law to invoke Rule 50(c)(2) by asking for a
conditional second chance - I want to appeal to get judgment reinstated on my verdict, but I want
the tnal judge to tell the court of appeals that if the judgment as a matter of law is affirmed I should
have a second chance to make out a sufficient case 9

The response to these conceptual questions may be simple. They do not arise with any
frequency - at least the cases do not show frequent struggles with them. For the most part we are
living well enough with the oddities of Rule 50 procedure. Until real problems arise - as with the
close-of-the-evidence requirement - we should let well enough be.

Rule 50(b): Alternative Draft

(b) Renewing Motion for Judgment After Trial; Alternative Motion for New Trial.

(1) Reserved Decision. If, for any reason, the court does not grant a motion for judgment

as a matter of law made under Rule 50(a), the court is considered to have submitted the

action to the jury subject to the court's later deciding the legal questions raised by the motion.

(2) Time To Move orAct. The time to move or act on the legal questions reserved by a Rule
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50(a) motion is as follows:

(A) Renewed Motion. The movant may renew the Rule 50(a) motion by filing a

motion no later than 10 days after entry ofjudgment, or if a complete verdict was not

returned by filing a motion no later than 10 days after the jury was discharged. The

movant also may move for a new tnal under Rule 59 as joint or alternative relief.

Failure to renew the Rule 50(a) motion does not waive review of the court's failure

to grant the motion.

(B) Action by Court. The court, after giving notice to the parties no later than 10

days after the jury was discharged, may act on the Rule 50(a) motion without a

renewed motion.

(3) Relief. In ruling on a reserved Rule 50(a) motion the court may:

(A) enter judgment on the verdict;

(B) order a new trial; or

(C) direct entry of judgment as a matter of law.

Committee Note

[The material above: a trial motion no longer need be repeated at the close of all the
evidence.]

In addition, the requirement that a Rule 50(a) motion properly made during trial be renewed
after trial is deleted. A motion made during trial supports a post-trial ruling by the trial court under
the longstanding provision that the case is submitted to the jury subject to a later decision So too,
there is no need to repeat the motion to support appellate review: the court of appeals may review
any issue raised by the trial motion. Both trial and appellate courts, however, should consider the
motion in light of all the evidence in the record. The fact that the motion should have been granted
on the record as it stood at the time of the motion does not justify judgment as a matter of law if
consideration of the full record shows sufficient evidence to defeat the motion.

Finally, an explicit time limit is added for making a post-trial motion when the trial ends
without a complete jury verdict disposing of all issues suitable for resolution by verdict. The motion
must be made no later than 10 days after the jury was discharged.
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Re: Report of the Civil Subcommittec on Rule 15 and Rule 50

The Subcommittee did not reach a consensus with respect to Rule 15.

By way of background, Rule 15 questions have come from different sources at different

times. Much of the Rule 15 discussion was provoked by Judge Becker's pointed suggestion that

the Advisory Committee should take up a Rule 15(c)(3) issue that has been long on the docket.

The specific problem arises when a plaintiff is unable to identify a defendant before bnnging suit

Often the case involves claims against public officials, particularly police officers. The plaintiff

believes that police officers violated the plaintiff's rights, but the police department will not or

cannot identify them for the plaintiff. The plaintiff sues one or more named officers and adds one

or more "unknown named" officers. With discovery, the plaintiff identifies proper defendants

and seeks to join them. Most of the courts of appeals have ruled that Rule 15(c)(3) is not

available because it allows relation back only when there was "a mistake concerning the identity

of the proper party" A plaintiff who knows that a defendant cannot be identified has not made a

mistake. This interpretation could be changed by adding a lJw words: "but for a mistake or lack

of information concerning the identity ****." But that simple change is not so simple: should



Rule 15 protect a plaintiff who has not diligently sought to identify the proper defendants before

brining suit? And the questions proliferate. A close look at Rule 15(c)(3) suggests many

problems beyond the one that stirred the issue, and these questions do not yield easy answers.

Other Rule 15 questions have been before the Committee and were set forth in Professor

Cooper's detailed memorandum appeanng with the agenda materials for last year's October

meeting.

These questions, like Rule 15(c)(3), do not yield easy answers. The Subcommittee has not

determined whether any of the proposed solutions to Rule 15 issues have sufficient real-world

experience as to justify the time and effort of drafting a better rule and running the risk that the

result might be a worse rule. With so many other matters before the full Committee -- style, e-

discovery, Rule G, etc. -- requiring substantial time and effort by all members of the Committee,

our Subcommittee did not get our job done; and it is doubtful if we can do so in the near term.

We recommend that Rule 15 be put on the "back burner" until these other matters are behind us.
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Background
In 2001, the Advisory Committee on Civil Rules ("the Committee") asked the Federal
Judicial Center to conduct empirical research in an attempt to gain information that
might assist the Committee's examination of whether Federal Rule of Civil Procedure
23 should be amended to provide a different certification standard for classes certified
for settlement rather than for trial and litigation After researching class action filing
rates,' the Center designed and conducted a survey of attorneys who had represented
clients in recently terminated class action litigation

In both state and federal courts, many class actions have been resolved by certifi-
cation for settlement In class action litigation that is characterized by multiple filings
in state and federal forums, such as mass tort cases, the ability to certify cases for
multistate or nationwide settlement is viewed as important to achieving a broad reso-
lution of the litigation In 1996, the Committee published for public comment a pro-
posed amendment to Rule 23 that would have permitted certification of a settlement
class action "even though the requirements of subdivision (b)(3) might not be met for
purposes of trial "' The Committee deferred consideration of the proposed amendment
after the Supreme Court granted certiorari in Amchem Products, Inc v Windsor' and
later in Ortiz v Fibreboard Corp 4 In those cases, the Court held that under Rule 23 a
court could not certify a class for settlement unless the class met all of the Rule 2 3 (a)
criteria and one of the Rule 23(b) criteria, with the exception of trial manageability for

1 In September 2002, the Center presented to the Committee the results of a related study, also
requested by the Committee, of the effect of the Amchem and Ortiz decisions on the filing of class actions
in federal courts See Bob Niemic & Tom Willging, Effects of Amchem/Ortrz on the Filing of Federal Class
Actions Report to the Advisory Committee on Civil Rules (2002) (available at http //www fjc gov) That
study reported that the rate of filing of class actions in federal court had increased after Amchem and Or-
tiz That study does not-and could not--directly answer the question whether those two decisions have
had an impact on the settlement of class actions in federal court or whether there is any relationship be-
tween the Court decisions and attorney-client decisions on where to file cases For example, those two
cases may have influenced attorneys' decisions in a limited number of specific types of cases, also, the
number of federal class action filings might have increased at a slower rate than state class action filings

2 Proposed Amendments to the Federal Rules of Civil Procedure, 167 F R D 559 (1996), see also id
at 563-64 (Proposed Committee Note)

3 521 U S 591 (1997) In Amchem, the Supreme Court affirmed a Third Circuit decision that va-
cated the order of the district court certifying a class of individuals with asbestos injury claims against a
number of defendants and approving a Rule 23(b)(3) opt-out settlement The district court had combined
in one class action claimants with present asbestos injuries and future claimants (absent and unknown)
who had been exposed to an asbestos product but who had not to date discovered an asbestos-related
injury The Court held that the district court's ruling had allowed settlement of a "sprawling" class action
that failed to provide future claimants the adequate representation required by Rule 23(a)(4)

4 527 U S 815 (1999) In Ortiz, the Court reversed a Fifth Circuit decision that had affirmed an
asbestos settlement with similar features to those the Court criticized in Amnchem The settlement in Ortiz,
however, focused on a single manufacturer of products containing asbestos and used a mandatory "lim-
ited fund" settlement class certified under Rule 23(b)(1)(B)
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a (b)(3) class The rulings restricted the ability of federal courts to certify settlement
class actions

In Amchem, the Court noted the Committee's pending "settlement class" proposal
and stated that, although parts of the Court's ruling were rooted in due process con-
cerns about notice, the holding on certification standards was limited to Rule 23 "as it
is currently framed "5 Since the Supreme Court decisions, the Committee has contin-
ued to receive proposals to amend Rule 23 to relax the certification standard for set-
tlement classes-proposals that emphasize the importance of such class actions to
achieving the broad resolution of repetitive litigation 6 The Committee has also con-
tinued to receive advice that the problems of such a rule amendment would outweigh
any benefits that facilitating settlements might provide '

As part of its examination of proposals to amend Rule 23 to provide a separate
settlement class certification standard, the Committee asked the Center to assist by
providing empirical information, if possible, as to the effect of Amchem and Ortiz on
class action litigation in federal courts The Center, in consultation with the Commit-
tee, designed a survey of attorneys in class actions recently terminated in federal
courts Questionnaires were designed to provide data on whether the Supreme Court
decisions restricting certification of settlement classes in federal courts under existing
Rule 23 influenced attorneys to file and litigate such actions in state courts The sur-
vey also sought information on the extent to which limits on certification of settle-
ment classes affected the number of overlapping or duplicative class actions pending
simultaneously in state and federal courts

This report is based on analyses of responses to questionnaires (copies of which
can be found in the Questionnaire Appendix accompanying the full report) returned
by 728 attorneys, 312 (43%) representing plaintiffs and 416 (57%) representing de-
fendants in 621 class actions (see the Methods Appendix accompanying the full re-
port) These class actions were either filed in federal court or removed to federal court
between 1994 and 2001 and terminated between July 1, 1999, and December 31,
2002 In 107 of the 621 cases, we received responses from attorneys for both sides a
The response rate was 39% of 1,851 attorneys Attorneys were asked to report infor-

5 Amchem, 521 U S at 619
6 See, e g, Francis McGovern, Settlement of Mass Torts in a Federal System, 36 Wake Forest L Rev

871, 878 (2001) (stating that "Amchem and Ortiz have changed the practical landscape for the global
resolution of personal injury mass tort litigation by making class action settlements more expensive and,
in certain circumstances, improbable") According to Professor McGovern, a change in Rule 23 to facili-
tate settlement class actions for all types of cases is one way to address the problem Id at 882 (asserting
that "[Itihere will be efforts to facilitate class action settlements by relaxing the 23(a) prerequisites and, at
the same time, strengthening 23(e) scrutiny")

7 For discussion of some of the arguments against global class action settlements and settlement
class rules in the pre-Arnchem legal environment, see generally, Symposium, Mass Tortes Serving Up just
Desserts, 80 Cornell L Rev 811 (1995)

8 All responses were used for analyses based on attorney reports (Parts 1 and 3) For analyses done
at the case level (Parts 2, 4, and 5), if two responses referred to the same case, each response was given a
weight of 0 5

2
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mation about a specific case in which they had represented a party (the "named
case") We selected the named cases from the database used for the Center's earlier
report to the Committee on class action filing activity

The report identifies factors that attorneys reported-with the benefit of hind-
sight-as related to their decisions about where to file or whether to remove a class
action, and it presents data concerning attorney perceptions of the relative importance
of those factors Questions called for numerous attorney judgments about whether
individual factors might have influenced that attorney's total assessment of differences
between state and federal courts in handling class action litigation

Unless specified as not statistically significant, all differences discussed in this re-
port were statistically significant By statistically significant we mean significant at the
05 level or better (i e , the probability that the differences occurred by chance is at

most 5%)

3
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Executive Summary

Overall conclusions regarding Amchem and Ortiz factors
The Committee's primary question was whether existing Rule 23, as interpreted and
applied in the Amchem and Ortiz line of cases to restrict class certification for settle-
ment class actions, induced attorneys to file and litigate class actions in state rather
than federal court This study supports the following empirical conclusions based on
attorney reports regarding specified cases

* neither Amichem and Ortiz nor federal class certification rules were reported to
have directly affected the vast majority of plaintiff attorneys' choice of forum,

* defendant attorneys reported their perceptions that federal courts' strict appli-
cation of class certification rules was one factor that affected their decision to
remove cases to federal courts, which would not be likely to avoid any effects
of Amchem and Ortiz,

* in less than 10% of the cases, Amchem and OQiz factors may have been related
to attorneys' choice of forum and to how courts managed class actions,

* despite attorneys' perceptions that federal judges were less receptive than state
judges to motions to certify class actions, federal and state judges were almost
equally likely to certify class actions and to certify those cases for litigation
and trial or for settlement;

* federal and state judges were equally likely to approve class settlements,
* federal judges were more likely than state judges to deny class certification,

while state judges were more likely than federal judges to not rule on certifi-
cation,

* the reported size of certified classes tended to be larger in state courts, but no
direct link to Amchem and Ortiz was found and we could not directly test
speculation that Amchem and Ortiz may have driven the larger classes into
state court where they could be settled more easily,

* the rate at which proposed class actions were reported to have been certified
appears to have declined when compared to a Federal judicial Center pre-
Amchem and Oriz study of class actions in four federal districts,

* based on the same study, the percentage of certified class actions that were re-
ported to have been certified for settlement appears to have increased after
Amchem and OQiz, and

* the percentage of class recoveries reported to have been allocated to attorney
fees appears to have been about the same as in the previous Center study

4
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Summary of findings

1. Attorney reports of the effects of Amchem and Ortiz on choice
of forum

(a) Plaintiff attorney reports of reasons forfiling the named case in federal or
state court

We presented plaintiff attorneys a range of questions and statements to find out why

they filed the named case in state or federal court Three factors were strongly related

to their decisions about where to file widely shared attorney perceptions that state or
federal judges were predisposed to rule on certain claims in line with the interests of
the attorney's client, attorney reports of the source of law (state or federal) for the

claims, and attorney reports of "state facts," a composite measure we created, using
the average of the percent of class members who resided in the state and the percent of

claims-related transactions or events that attorneys reported having occurred within
the state '

Attorneys' decisions regarding where to file were associated with other factors, but
not as strongly as with those above The strongest group of additional factors encom-
passed the substantive law and the discovery rules governing the case Those factors
were also related to attorney perceptions of judicial predisposition Plaintiff attorneys
did not report that either class certification rules in general or the Amchern and Ortiz
holdings in particular had any direct impact on their choice of a state or federal forum

We also found that the filing of a class action in state or federal court was strongly

associated with the location of a competing or overlapping class action

(b) Comparison of plaintiff and defendant attorney reports of reasons for choosing

to file the named case in, or remove it to, federal court

We presented a similar set of statements to defendant attorneys so they could indicate
why they removed the named case, and we compared their responses to those of

plaintiff attorneys who also chose a federal forum Defendant attorneys more often
than plaintiff attorneys cited their expectations that federal courts would apply class
certification rules strictly and that substantive law, discovery rules, and expert evi-

dence rules would favor their side Aside from the importance defendant attorneys
attributed to stringent class certification rules in general, Amchem and Ortiz factors

limiting federal courts' ability to certify a class for settlement did not appear to have
played a role in either side's decision to select a federal forum In general, a defendant
attorney was far more likely than a plaintiff attorney to refer to the attorney's personal
preferences or to client preferences as a basis for a decision to select a federal forum

9 The portion of the "state facts" variable that deals with the location of claims-related transactions
or events depends on the ability of a responding attorney to distinguish between events (such as the pur-

chase of a product) that may have occurred both within the state of filing and in a number of other states

For further discussion of the "state facts" variable see the full text of this report at infra notes 19-20

5
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(c) Attorney reports of the effects of Amchem and Ortiz on the named case and in
general

We also posed direct questions to attorneys about any effects Amchem and Ortiz may

have had on their decisions about where to file or litigate the named cases and on class

action litigation in general, including case management Attorneys' responses suggest

that, at most, the two decisions may have had a relationship to the attorneys' choice of

forum and to case management in a small percentage of the named cases Overall, as

discussed in Parts 1(a) and (b), attorneys' statements as to why they filed cases in state

or federal courts did not independently generate a conclusion that the Amchem and

Ortiz decisions played an important role Viewed in the aggregate-that is, in the

context of the many factors that might have been associated with choice of fo-

rum-attorneys reported perceptions that Amchem and Ortiz factors had an impact on

a small proportion of cases
Nonetheless, attorney responses to the direct Amchem and Ortiz questions provide

some support for the conclusion that the cases have had some relationship with class

action certification and settlement Our findings in that regard appear to be limited to
a small proportion of the cases covered in the survey, less than 10% of which gener-

ated reports of some link with the two decisions
Attorneys' opinions about the impact of Amchem and Ortiz indicate that they ex-

pected the two cases to have had more of an impact than their collective reports show

they had in the named cases Forty-three percent (43%) said that Amchem and Ortiz

had made it more difficult in general to certify, settle, and/or maintain class actions in

federal and state courts, another 5% thought the two cases had such an impact, but
only in mass tort cases

(d) Plaintiff and defendant attorney reports about any relationship between client
characteristics and filing and removal decisions

We also asked plaintiff and defendant attorneys about characteristics that might have

described their clients (such as place of residence, type of business, gender, race, and
ethnicity) and whether, at the time of filing or removing an action, they perceived any
litigation advantage or disadvantage arising out of any of those characteristics None

of the differences appeared to be related to choice of a federal or state forum We
found few important differences in reports of advantages or disadvantages based on

party characteristics The majority of attorneys reported that they perceived no ad-
vantage or disadvantage in most of their clients' characteristics

Comparing perceptions of plaintiff attorneys who filed in state courts with those
who filed in federal courts, the only salient client characteristics were connected to the

defendant's type of business and the proposed class representative's local residence
and reputation The class representative's local residence appeared to be the factor
with the strongest association with a plaintiffs decision to file a class action in a state

court
Comparing perceptions of plaintiff attorneys with those of defendant attorneys

(regardless of the choice of forum), the only client characteristic that elicited a major-

6
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ity response was that plaintiff attorneys tended to see the proposed class representa-

tive's local residence as an advantage Other client characteristics (e g , defendant's

corporate status or type of business) produced different responses from plaintiff and

defendant attorneys

2. Competing or overlapping class actions filed in other courts

A clear majority of attorneys reported the existence of other lawsuits dealing with the

same subject matter as the named case in other state or federal courts Those attorneys
also indicated that about three-fourths of the other lawsuits were resolved in the same

manner as the named case Among the remaining cases, we found that when the

named case was dismissed on the merits, voluntarily dismissed, or terminated by
summary judgment (and not resolved as a class action), the related cases were more

likely to have had a different outcome Those data suggest that rulings on the merits of

individual claims did not prevent further litigation in other courts in related cases

3. Plaintiff and defendant attorney perceptions of state and federal
judges' predispositions toward plaintiff and defendant interests

(a) Attorney perceptions of judicial predispositions

Attorneys on both sides of the litigation reported their expectations about judicial
predispositions at the time they filed or removed the named case Those impressions
were often related to lawyers' judgments about the favorability of that court's rules and

the substantive law applicable to their clients' claims and defenses, and to attorneys'
impressions of judicial receptivity to claims like those of the clients

About half of the plaintiff attorneys who filed cases in state courts expressed an
impression that state judges were more likely than federal judges to rule in favor of
interests like those of their clients About one in four plaintiff attorneys who filed in

federal court, though, expressed an expectation that federal judges were more likely
than state judges to rule in favor of their clients' interests, and about 40% of plaintiff
attorneys filing in federal court reported that they perceived no difference between

state and federal judges in that regard
Three out of four defendant attorneys who removed cases to federal courts re-

ported the impression that federal judges were more likely than state judges to rule in
favor of interests like those of their clients About 20% of attorneys perceived no dif-
ference between the two sets of judges

(b) Substantive law, procedural rules, and judicial receptivity as sources of
perceived judicial predispositions

Plaintiff attorneys were more likely to perceive judicial predispositions in favor of
their clients' interests when they also reported that state substantive law and state dis-

covery, evidence, and class action certification rules favored their clients' interests
Those plaintiff attorneys were also more likely than other plaintiff attorneys to report

7
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that state court judges were more receptive than federal judges to motions to certify a
class and more receptive to their clients' claims on the merits

In reporting their impressions of judicial predispositions, defendant attorneys pre-
sented almost, but not exactly, a mirror image of plaintiff attorneys Defendant attor-
neys who removed cases to federal courts were more likely to perceive federal predis-
positions in favor of their clients' interests when they also reported that federal dis-
covery, expert evidence, and general evidentiary rules favored their clients' interests
Those defendant attorneys were also more likely than other defendant attorneys to
report that federal judges were less receptive than state judges to motions to certify a
class and more receptive to their clients' positions on the merits Defendant attorneys
who perceived federal judicial predispositions, however, were no more likely than
other defendant attorneys to report that federal substantive law was favorable to their
clients' interests

In the next two sections we explore how those perceptions in individual named
cases matched up with the aggregate of judicial rulings, procedural outcomes, and
monetary recoveries and settlements in two groups of named cases first, those re-
moved from federal courts and, in the final section, all of the named cases

4. Comparison of rulings by state and federal courts in removed
cases

In Part l(a) we reported that attorney perceptions of judicial predispositions toward
interests like those of the attorneys' clients represented one of the strongest factors
affecting choice of forum Do these attorney perceptions about judicial predispositions
have any basis in the reality of judicial rulings in the named cases viewed as a whole?

We found little relationship between the attorneys' perceptions and federal and
state judicial rulings in the named cases Federal district judges remanded to state
court almost half of the cases that defendants removed to federal court, providing an
opportunity to compare rulings in the two sets of courts io We found federal and state
judges about equally likely to certify cases as class actions (which happened in 22% of
the remanded cases and 20% of the cases retained in federal courts) Moreover, federal
and state judges were about equally likely to certify classes for trial and litigation or
for settlement Half of the certifications in each set of courts were for trial and litiga-
tion and half were for settlement

In the attorney reports about the named cases, federal judges were more likely
than state judges to issue rulings denying class certification, while state judges were
more likely than federal judges to take no action regarding class certification Neither
the action or inaction of courts regarding class certification was associated with
whether a case produced a monetary recovery or settlement A ruling denying class

10 Note that our comparison of the two sets of cases proceeds on the assumption (untestable in the
context of this survey) that district judges' decisions to remand were based on the presence or absence of
federal subject-matter jurisdiction and were not affected one way or the other by the certifiability of the
case as a class action or by the underlying merits of the claims presented

8
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certification usually was accompanied by explicit resolution of the individual claims of

the proposed class representatives, whether the resolution was by settlement, sum-

mary judgment, or trial The absence of a ruling on class certification was more often

accompanied by voluntary dismissal of the claims
In the named cases, we found no statistically significant differences in rulings on

dispositive procedural motions in cases remanded to state courts and in cases retained

in the federal courts In certified class actions, state and federal courts were equally

likely to approve a classwide settlement In one or two instances in federal or state

court the settlement had been revised before court approval, no class settlement was

rejected in total
We also found, in removed cases, a relationship (again, not necessarily a causal

relationship) between attorneys' perceptions of judicial predispositions and whether

the parties' class settlements included a money recovery-and, if so, how much At-

torney fees also varied in the same direction as the predisposition perceived by attor-

neys, that is, fees were higher when plaintiffs perceived a predisposition in their favor

than when they did not perceive such a predisposition
Despite the similarities in rulings, monetary recoveries-almost always in the form

of settlements fashioned by the parties-differed in the two court systems In removed
cases that were remanded to state courts, the amount of classwide monetary recoveries

and settlements was substantially larger than monetary recoveries and settlements in
cases retained in federal court The median recovery in state court was $850,000 and
in federal court was $300,000 Those differences, however, appeared to be a product

of the larger size of classes resolved in state courts (typically, 5,000 class members

compared to 1,000 in federal courts) The typical recovery per class member turned
out to be higher in federal court $517 in federal court compared to $350 in cases re-

manded to state courts
We also found a relationship between class size and attorney perception of predis-

positions Attorneys were somewhat more likely to perceive federal court predisposi-

tions to favor client interests in cases with a smaller class size and to perceive favor-
able state court predispositions toward such interests in cases with a larger class size

These differences seem marginal, however, and applicable to a small number of cases

5. Procedural outcomes and monetary recoveries and settlements
in named cases (removed and not removed)

Looking at the total sample of all closed cases (including cases filed as original federal
class actions, not just the removed cases discussed in Part 4), we found that in the

majority of cases (57%) the court took no action on class certification Courts certified

24% of the cases as class actions and denied certification in 19% of them Of the certi-
fied cases, 58% were certified for settlement and 42% were certified for trial or litiga-
tion

The Center's 1996 research for the Committee, focusing on class actions termi-

nated in 1992-1994 in four federal district courts, and based on examination of court
files, not attorney recollections, reported a class certification rate of 37% The percent-

9
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age of those cases certified for settlement was 39% While the study methods were
different, comparing data from the current study and the 1992-1994 study indicates
that the rate of class certification as a whole most likely has not increased and appears

to have declined (from 37% to 24%) in the period after Amchem and Orttz These two
studies also indicate that the percentage of class actions certified for settlement ap-
pears to have increased (from 39% to 58%)

In the study at hand, in both state and federal courts, certified class actions gener-
ally terminated with settlements and monetary recoveries Almost all certified class
actions settled In contrast, most cases that were never certified terminated by dis-
missal, summary judgment, voluntary dismissal, or settlement of class representatives'
claims

In state and federal courts combined, about one in four of the named cases in-
cluded a monetary recovery or settlement for the class The typical (i e , median) re-
covery was $800,000 Twenty-five percent of the recoveries and settlements exceeded

$5 2 million, and 25% were $50,000 or less
Various commentators and judges have criticized the use of coupons-especially

nontransferable coupons without any market value-to settle class actions In the
study, 29 of 315 cases (9%) with a recovery included some type of coupon in the re-

covery, 3 of those cases (1%) involved nontransferable coupons
Attorney fees typically were about 29% of the class recovery, which was about the

same percentage as in the prior FJC study of class actions Twenty-five percent of the
cases involved fees of 36% or more, which was also similar to what we found previ-
ously
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Sealed Settlement Agreements
in Federal District Court

Tim Reagan, Shannon Wheatman, Marie Leary, Natacha Blain,
Steve Gensler, George Cort, Dean Miletich1

Federal Judicial Center

The Judicial Conference's Advisory Committee on Civil Rules asked
the Federal Judicial Center to conduct research on sealed settlement
agreements filed in federal district court. Although the practice of confiden-

tial settlement agreements is common, the question is how often and un-
der what circumstances are such agreementsfiled under seal?

Many civil cases settle before trial and defendants commonly seek

confidentiality agreements concerning the terms of settlement. Usually
such agreements are not filed. A high proportion of civil cases settle,2 but a
sealed settlement agreement is filed in less than one half of one percent of
civil cases. In 97% of these cases, the complaint is not sealed.

The Law of Sealing
"It is clear that the courts of this country recognize a general right to

inspect and copy public records and documents, including judicial records
and documents." Nixon v. Warner Communications Inc., 435 U.S. 589 (1978)
(footnote omitted). "It is uncontested, however, that the right to inspect
and copy judicial records is not absolute. Every court has supervisory
power over its own records and files, and access has been denied where

court files might have become a vehicle for improper purposes." Id. at 598.
Accountability is a principal reason for public access. Joy v. North, 692

F.2d 880, 893 (2d Cir. 1982) ("An adjudication is a formal act of govern-
ment, the basis of which should, absent exceptional circumstances, be sub-

' We are grateful to our colleagues Pat Lombard, Angelia Levy, David Guth, Donna
Pitts-Taylor, Vashty Gobinpersad, and Estelita Huidobro for their assistance with this
project We are grateful to Russell Wheeler, Jim Eaglin, Syl Sobel, Tom Willging, Molly
Treadway Johnson, and Ken Withers for advice on this report. We are especially grateful
to the clerks of court, other court staff, and archive personnel who provided us with in-
formation and helped us acquire access to court files.

2 An analysis of disposition codes for civil terminahons from 1997 through 2001
showed 22% were dismissed as settled and 2% were terminated on consent judgment
Another 10% were voluntary dismissals, and some of these probably were settled An

additional 20% are coded as "other" dismissals.
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ject to public scrutiny."); Jessup v. Luther, 277 F.3d 926, 928 (7th Cir. 2002)
("the public cannot monitor judicial performance adequately if the records
of judicial proceedings are secret"); id. at 929 ("The public has an interest
in knowing what terms of settlement a federal judge would approve and
perhaps therefore nudge the parties to agree to."); Union Oil Co. of Califor-
nia v. Leavell, 220 F.3d 562 (7th Cir. 2000) ("The political branches of gov-
ernment claim legitimacy by election, judges by reason. Any step that
withdraws an element of the judicial process from public view makes the
ensuing decision look more like fiat, which requires compelling justifica-
tion.").

Courts of appeals have determined that the common law presumption
of access applies to documents filed with the court, although it does not
apply to documents exchanged in discovery, Federal Trade Commission v.

Standard Financial Management Corp., 830 F.2d 404, 408 (1st Cir. 1987);
United States v. Amodeo, 71 F.3d 1044, 1050 (2d Cir. 1995), or to settlement
agreements not filed, Pansy v. Borough of Stroudsburg, 23 F.3d 772, 781-83
(3d Cir. 1994). Also, the presumption of public access is stronger for
documents filed in conjunction with substantive action by the court than
for documents filed as part of discovery disputes. Anderson v. Cyrovac Inc.,
805 F.2d 1, 11 (1st Cir. 1986); Leucadia Inc. v. Applied Extrusion Technologies
Inc., 998 F.2d 157, 165 (3d Cir. 1993); Foltz v. State Farm Mutual Automobile
Insurance Co., 331 F.3d 1122, 1135-36 (9th Cir. 2003); Chicago Tribute Co. v.
Bridgestone/firestone Inc., 263 F.3d 1304, 1312 (11th Cir. 2001).

Some cases have stated explicitly that if a settlement agreement is filed
with the court for the court's approval or interpretation, then denying the
public access to the agreement requires special circumstances. Bank of
America National Trust & Savings Association, 800 F.2d 339, 345 (3d Cir.
1986) ("Once a settlement is filed in the district court, it becomes a judicial
record, and subject to the access accorded such records."); Herrnreiter v.
Chicago Housing Authority, 281 F.3d 634 (7th Cir. 2002) ("[Defendant's] de-
sire to keep the amount of its payment quiet (perhaps to avoid looking
like an easy mark, and thus drawing more suits) is not nearly on a par
with national security and trade secret information. Now that the agree-
ment itself has become a subject of litigation, it must be opened to the
public just like other information ( such as wages paid to an employee, or
the price for an architect's services) that becomes the subject of litiga-
tion."); Brown v. Advantage Engineering Inc., 960 F.2d 1013, 1016 (11th Cir.
1992) ("It is immaterial whether the sealing of the record is an integral part
of a negotiated settlement between the parties, even if the settlement
comes with the court's active encouragement. Once a matter is brought

2
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before a court for resolution, it is no longer solely the parties' case, but
also the public's case. Absent a showing of extraordinary circumstances

the court file must remain accessible to the public.").
Many appellate opinions have stressed the importance of the court's

stating specific reasons for sealing a filed document. In re Cendant Corp.,
260 F.3d 183, 194 (3d Cir. 2001) ("Broad allegations of harm, bereft of spe-
cific examples or articulated reasoning, are insufficient."); Stone v. Univer-
sity of Maryland Medical System Corp., 855 F.2d 178, 182 (4th Cir. 1988) ("the
district court must provide a clear statement, supported by specific find-
ings, of its reasons for sealing any records or documents, as well as its rea-
sons for rejecting measures less drastic than sealing them"); Hagestad v.
Tragesser, 49 F.3d 1430, 1435 (9th Cir. 1995) ("because the district court
failed to articulate any reason in support of its sealing order, meaningful
appellate review is impossible").

Only two federal district courts have local rules pertaining specifically
to sealed settlement agreements. The District of South Carolina proscribes
them, D.S.C. L.R. 5.03(C), and the Eastern District of Michigan limits how
long they may remain sealed, E.D. Mich. L.R. 5.4. Forty-nine districts
(52%) have local rules pertaining to sealed documents generally. Fourteen
districts (15%) have rules covering only administrative mechanics (e.g.,
how sealed documents are marked),3 32 districts (34%) have rules cover-
ing how long a document may remain sealed (after which it is returned to

the parties, destroyed, or unsealed),4 and 12 districts (13%) have good
cause rules.5 These rules are compiled in Appendix B.

3 California Central, California Eastern, Colorado, Delaware, District of Columbia,
Georgia Southern, Indiana Southern, Montana, New Hampshire, New York Northern,
Oklahoma Western, Rhode Island, Vermont, Wisconsin Eastern

4 Arizona, California Northern, California Southern, Connecticut, Florida Southern,
Idaho, Illinois Northern, Iowa Northern and Southern, Kansas, Maryland, Michigan

Eastern, Michigan Western, Minnesota, Mississippi Northern and Southern, Missouri
Eastern, New York Eastern, North Carolina Eastern, North Carolina Middle, North Caro-
lina Western, North Dakota, Ohio Northern, Ohio Southern, Oregon, Pennsylvania Mid-
dle, Tennessee Eastern, Texas Eastern, Texas Northern, Utah, Virginia Western, Washing-
ton Western.

California Northern, Illinois Northern, Maryland, Michigan Western, Mississippi
Northern and Southern, Missouri Eastern, New York Western, Oklahoma Northern,
Tennessee Eastern, Utah, Washington Western Note that the good cause rule for the
Western District of New York is new (May 1, 2003).

3
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SEALED SETTLEMENT AGREEMENTS

Findings
We examined 288,846 civil cases that were filed in a sample of 52 dis-

tricts. We found 1,272 cases with sealed settlement agreements (0.44%).
That is one in approximately 227 cases.

The sealed settlement rate for individual districts ranges from consid-
erably less than the national rate to considerably more than that rate. Fig-
ure 1 shows sealed settlement rates for individual districts. Three of the
districts we studied (6%) had no sealed settlement agreements among
cases terminated in 2001 and 2002 - Indiana Northern, Iowa Southern, and
South Dakota. Three districts (6%) had sealed settlement rates more than
twice the national rate - Pennsylvania Eastern (0.94%), Hawaii (2.2%), and
Puerto Rico (3.3%).6

We studied all 11 districts whose local rules require good cause to seal
a document. The rate of sealed settlement agreements in those districts
was 0.37%. The rate of sealed settlement agreements in the other districts
was somewhat higher - 0.45% - but the difference was not statistically

significant.
7

Sealed settlement agreements appear in cases of many different types.
Table 1 shows nature of suit frequencies. More than half of the cases with

sealed settlement agreements are either personal injury cases (30%) or
employment cases (26%). Another fifth are either civil rights cases (10%)
or contract cases (11%). Intellectual property cases account for 11% of civil
cases with sealed settlement agreements, but the rate of sealed settlement
agreements in such cases is relatively high (1.54%). Cases identified as Fair
Labor Standards Act cases have an even higher rate of sealed settlement
agreements (2.58%), almost six times the overall average. Because the
court must approve settlement agreements in such cases, they are fre-
quently filed. They often are filed under seal to preserve confidentiality.

Sealed settlement agreements appear to be filed typically to facilitate
their enforcement. If they are filed with the court, the same judge who

6 The high rate for Pennsylvarua Eastern is due largely to a single multidistrict litiga-

tion case in that district, 79% of the cases with sealed settlement agreements that we
found in that district were in this multidistrict litigation. The sealed settlement agreement
rate in Hawaii is relahvely frequent in part because the sealing of the record of successful
settlement conferences is relatively high there; approximately two-thirds of the cases we
identified as containing sealed settlement agreements in that district were so identified
for this reason The high rate of sealed settlement agreements in Puerto Rico appears to
reflect a relatively more common practice of filing and sealing such agreements in that
district

7 p = 0 63

5



SEALED SETTLEMENT AGREEMENTS

heard the case can enforce the agreement without a new action being filed,
and the court can enforce the agreement with contempt powers. Often the
agreement is filed so that the court can approve it. Among cases with
sealed settlement agreements, approximately one-quarter (22%) were ac-
tions typically requiring court approval of settlement agreements - 13%
were cases involving minors or other persons requiring special protection,
7% were actions under the Fair Labor Standards Act, and 6% were class
actions.'

Table 1. Types of Cases With Sealed Settlement Agreements

Proportion
Among

Cases With
Sealed Sealed

Number Settlement Settlement
Nature of Suit of Cases Agreements Rate

Personal Injury 378 30% 0.82%
Personal Property 28 2% 0.64%

Real Property 7 1% 0.07%

ERISA 26 2% 0.20%

Fair Labor Standards Act 88 7% 2.58%

Other Employment/Labor 223 18% 0.75%

Other Civil Rights 125 10% 0.55%

RICO 9 1% 1.06%

Securities 11 1% 0.76%

Antitrust 10 1% 0.59%

Trademark 48 4% 1.19%
Patent 62 5% 2.17%

Copyright 29 2% 1.25%

Contract 145 11% 0.33%
Other 83 7% 0.08%

Total 1,272 100% 0.44%

Sometimes the settlement agreement is not filed until one party be-
lieves it has been breached, and then it is filed as a sealed exhibit to a mo-

s The three individual percentages add up to more than the overall percentage, because

some cases had more than one reason for court approval of settlements A few cases with
Fair Labor Standards Act claims had other nature of suit codes.
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SEALED SETTLEMENT AGREEMENTS

tion to enforce it. In approximately 11% of the cases with sealed settlement
agreements, this was how the agreement came to be filed. In a few addi-
tional cases, there was a motion to enforce after the agreement was filed.

Occasionally the settlement agreement is not a sealed document filed
with the court but a part of a sealed or partially sealed proceeding or tran-
script. This is true for 13% of the cases we found with sealed settlement
agreements.

In 97% of the cases with sealed settlement agreements the complaint is
not sealed. Almost the only time we encountered a sealed complaint was in
cases where the entire record was sealed. (Sometimes the docket sheet was
sealed; 9 sometimes although the case file was sealed, the docket sheet was

9 We encountered 23 cases with sealed docket sheets: Cahaba Pressure-Treated Forest
Products v OM Group (AL-N 7:97-cv-01917 filed 07/25/1997) (fraud action dismissed as
settled), Thomasson Lumber Co. v. Cahaba Pressure-Treated Forest Products (AL-N 7 98-cv-
00043 filed 01/08/1998) (contract action dismissed as settled), Pennsylvania National Mu-
tual Casualty Insurance Co. v. Cahaba Pressure-Treated Forest Products (AL-N 2'98-cv-01261
filed 05/19/1998) (insurance action dismissed as settled), Sealed Plaintiff v Sealed Defendant
(CA-N 4.00-cv-02945 filed 08/14/2000) (Statutory action dismissed as settled), Sealed Plain-
tiffv. Sealed Defendant (CA-N 3:01-cv-01156 filed 03/21/2001) (statutory action dismissed
as settled), Sealed Plaintiff v Sealed Defendant (CA-N 3.01-cv-02928 filed 07/27/2001) (con-
tract action dismissed as settled), Nick Chorak Mowing v United States (DC 1"99-cv-00587
filed 03/08/1999) (contract action dismissed as settled), Engel v. Equifax Inc (DC 1:01-cv-
00882 filed 04/17/2001) (statutory action dismissed as settled), United States v Board of Re-
gents (FL-N 4.93-cv-40226 filed 06/25/1993) (statutory achon dismissed as settled), Sealed
Plamtiff v. Sealed Defendant (FL-S 0.01-cv-01845 filed 05/04/2001) (commerce action re-
solved by consent judgment), Casimiro v Allstate (HI 1:99-cv-00527 filed 07/22/1999) (in-
surance action dismissed as settled), Kessler v. American Postal (MD 8.98-cv-03547 filed
10/21/1998) (statutory achon dismissed as settled), United States v Frederick Memorial (MD
1.01-cv-02923 filed 10/02/2001) (statutory action dismissed as settled), Compaq Computer
Corp. v SGII Inc (MI-W 1:02-cv-00028 filed 01/16/2002) (trademark action dismissed as
settled), Sealed Plaintiff v Sealed Defendant (MN 0:98-cv-02428 filed 11/10/1998) (fraud ac-
tion dismissed as settled), Sealed Plaintiff v Sealed Defendant (MN 0:99-cv-00292 filed
02/18/1999) (fraud action dismissed as settled), Sealed Plaintiff v Sealed Defendant (MN
0 02-cv-00369 filed 02/12/2002) (fraud action dismissed as settled), Sealed Plaintiff v. Sealed
Defendant (MN 0 02-cv-04270 filed 11/07/2002) (contract action dismissed as settled),
Sealed Plaintiff v. Sealed Defendant (MS-S 1 95-cv-00161 filed 03/23/1995) (statutory action
dismissed as settled), Compass Marine v Lambert Fenchurch (MS-S 1:99-cv-00252 filed
04/05/1999) (fraud action dismissed as settled), Arviso v. Mission Manor Health (NM 6 02-
cv-01072 filed 08/27/2002) (statutory action dismissed as settled), United States v Genesee
Valley Card (NY-W 6 97-cv-06502 filed 11/12/1997) (statutory action dismissed as settled),
United States v. 2986 Tallman Road (NY-W 6 01-cv-06155 filed 03/23/2001) (drug-related
seizure of property case resolved by consent judgment).

7
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not.10 ) In one additional case, all documents in the case file were sealed,
including the complaint and the settlement conference report, except for
the agreed judgment, which specified the terms of settlement.1

We did not evaluate whether the sealing of documents complied with
circuit law and local rules, but we did observe that the public record al-
most never included specific findings justifying sealing.

Some of the cases with sealed settlement agreements are likely to be of
greater public interest than others. Table 2 lists some types of cases that
might be of special public interest and states what proportion of sealed
settlements in our study are in cases of each type. Approximately two-
fifths of the cases have at least one of the features in Table 2 that might
make them of special public interest.

Appendix C contains case descriptions showing what the public re-
cord reveals about each case. Because the complaints are almost never

sealed, the public record almost always identifies the defendants and re-
veals what the defendants are alleged to have done.

10 We encountered 15 cases with sealed case files but unsealed docket sheets, a product
liability achon brought by a minor, Farr v Newell Rubbermaid Inc (AL-N 5.00-cv-00997
filed 04/18/2000), an employment action against the University of Michigan where pri-
vate medical information was an issue, Baker v Bollinger (MI-E 4"00-cv-40239 filed
06/26/2000); a civil rights achon by a minor against a county, M K. v Pinnacle Programs
Inc (MN 0:98-cv-02440 filed 11/13/1998), a wrongful death action against a city and a rail-
road, Schhcht v Dakota Minnesota & Eastern R R. Corp. (MN 0 98-cv-02059 filed
12/28/1999), a job discrimination action brought on behalf of children, Rowe v. Boys and
Girls Club of America (MN 0 01-cv-202269 filed 12/10/2001); two consolidated foreclosure
actions pertaining to gambling boat mortgages, Credit Suisse First Boston Mortgage Capital
LLC v Doris (MS-N 4.99-cv-00283 filed 11/22/1999), consolidated with Credit Suisse First
Boston Mortgage Capital Inc. v. Bayou Caddy's Jubilee Casino (MS-N 4:99-cv-00284 filed
11/22/1999); a qui tam action under the False Claims Act against a hospital, United States
ex rel. Padda v Jefferson Memorial Hospital (MO-E 4:00-cv-00177 filed 02/03/2000), a RICO
case by one unnamed plaintiff against three unnamed defendants, Sealed Plantiff v Sealed
Defendant (NY-E 9:00-cv-04693 filed 08/11/2000), another product liability case with a mi-
nor plaintiff, Keyes v Deere & Co (PA-E 2 98-cv-00602 filed 02/06/1998), an insurance case
involving a workers' compensation claim, Slater v Liberty Mutual Insurance Co (PA-E
2 98-cv-01711 filed 03/31/1998), a copyright case, Valitek Inc. v. Hewlett-Packard Co. (PA-E
2:99-cv-03024 filed 06/15/1999); an insurance case against a church, Jesus Christ of the Apos-
tolic Faith (PA-E 2:00-cv-03320 filed 06/29/2000), a patent case, Graham Packaging Co v.
Mooney (PA-M 1:00-cv-02027 filed 11/20/2000), and a third product liability case with a
minor plaintiff, Angelo v. General Motors Corp (PA-W 2.00-cv-00871 filed 05/04/2000).

1 This was a civil rights achon for failure to prevent disclosure of plaintiff's medical
condition, Doe v City of Tulsa (OK-N 4:00-cv-00896 filed 10/18/2000). We counted this as a
case with a sealed settlement agreement, because although the agreed judgment was not
sealed, other documents containing terms of settlement were sealed.

8



SEALED SETTLEMENT AGREEMENTS

Table 2. Types of Cases That Might Be Of
Special Public Interest

Type of Case Cases

Environmental 10 (1%)
Product Liability (includes cases

with other Nature of Suit codes)12  258 (20%)
Professional Malpractice 40 (3%)

Public Party Defendant 153 (12%)

Very Serious Injury (death or
serious permanent disability)

Sexual Abuse 31 (2%)

Any Reason 504 (40%)

We had access to important terms of settlement in 18% of the cases
with sealed settlement agreements. Occasionally this was because we had
access to sealed documents. Sometimes sealed documents became un-
sealed. Sometimes documents that are not sealed disclose some or all
terms of the settlement agreement. Analysis of information available in
this way confirms that settlement agreements, sealed or otherwise, gener-
ally contain four essential elements: (1) a denial of liability, (2) a release of
liability, (3) the amount of settlement, and (4) a requirement of confidenti-
ality. In unfair competition cases, especially cases involving patents, the
terms of settlement typically bind the parties to certain actions in addition
to or instead of the payment of a settlement amount. In general, however,
the only thing kept secret by the sealing of a settlement agreement is the
amount of settlement.

Conclusion

Sealed settlement agreements are rare in federal court. They occur in
less than one-half of one percent of civil cases. In 97% of these cases, the
complaint is not sealed, so the public has access to information about the
alleged wrongdoers and wrongdoings. Although the public record seldom
contains specific findings justifying the sealing of settlement agreements,

12 More than half of these cases arise from a 1998 airplane crash near Peggy's Cove,
Nova Scotia (144 cases in the Eastern District of Pennsylvania), the 1996 crash of TWA
flight 800 taking off from Kennedy airport also accounted for a substantial fraction of
these cases (31 cases in the Southern District of New York)

9
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generally the only thing kept secret by the sealing is the amount of settle-
ment.

10
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Appendix A
Method

Districts
We looked for sealed settlement agreements in the 11 districts with lo-

cal rules requiring good cause to seal a document and a 50% random
sample of the other districts. 13

We originally designed our method so that we might include all dis-
tricts in the study, but we have studied the districts in a modified random
order, so that if we concluded the research without studying all districts,
we would have studied a random sample. Because state court practices
influence federal practice, we decided to study districts in the same state
together, and we decided the same researcher should study them. So we
listed the states (plus the District of Columbia, Guam, Puerto Rico, and the
Virgin Islands) in random order and began studying the districts in that
order.14

We modified random selection in the following ways. We began our
research with districts in North Carolina, which is home to the subcom-
mittee's chair (the Honorable Brent McKnight, formerly magistrate judge
for the Western District of North Carolina and now district judge there),
so that his additional knowledge about cases in his district would serve as
a check on our work. We also put at the top of the list states with districts
having local rules specifically concerning sealed settlement agreements.
The Eastern District of Michigan has a rule calling for the unsealing of set-
tlement agreements after two years. E.D. Mich. L.R. 6.4. The District of
South Carolina has a new rule proscribing the sealing of settlement
agreements. D.S.C. L.R. 5.03(C). We also put Florida at the top of the list,
because of the state's groundbreaking Sunshine in Litigation law, Fla. Stat.
§ 69.081.

We decided the first 47 districts in the list would provide a sample of
sufficient size, taking into account an estimate that it would take ap-
proximately a year and a half to study that many districts. We determined
that our time frame would permit us to supplement the random sample
with the five otherwise unselected districts with local rules requiring good
cause to seal a document. That way our study would include all 11 dis-

1 The Western District of New York adopted a good cause rule after the cases in this

study were terminated
14 The Northern Mariana Islands is not included, because its docket sheets are not

available electronically.
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tricts with good cause rules,15 permitting a rough comparison between
those districts and a sample of other districts, especially with respect to
sealed settlement rates.16

To test whether results from our modified random sample are likely
to be different from an unmodified random sample, we computed the
overall rate of sealed settlement agreements using a procedure somewhat
different from just comparing the number of sealed settlements we found
to the number of cases we examined. There are nine districts that were se-
lected first, before we starting selecting districts at random - districts in
Florida, Michigan, North Carolina, and South Carolina. We computed an
average by weighting each of these districts as 1. There are 85 other dis-
tricts Not considering the five districts that were selected only because
they have good cause rules (California Northern, Illinois Northern, Mary-
land, Oklahoma Northern, and Utah), we selected 38 at random. So we
weighted these districts 85/38 = 2.24 in computing an average. Using this
weighting scheme, we computed a sealed settlement rate of 0.46%, which
is almost identical to the unweighted rate of 0.44%. For this reason, we de-
cided to analyze our data as if our sample were truly random.

Termination Cohort
We decided to look at cases terminated over a two-year period - cal-

endar years 2001 and 2002. Because we include all calendar months, there
are unlikely to be any hidden seasonal biases. Looking at two years of
terminations ensures that our data will not be based only on an idiosyn-
cratic year.

Finding Sealed Settlement Agreements
Our search for sealed settlement agreements was a process of step-by-

step elimination - upon closer and closer review - of cases that do not
have sealed settlement agreements.

1- California Northern, N.D. Cal. Civ L.R. 79-5, Illinois Northern, N D I1l. L R 26 2;

Maryland, D. Md L.R. 105.11, Michigan Western, W D. Mich. L. Civ. R. 10.6, Mississippi
Northern and Southern, N. & S D. Miss L.R 83.6, Missouri Eastern, E.D Mo L R. 83-
13.05(A), Oklahoma Northern, N.D Okla L.R. 79.1(D), Tennessee Eastern, E.D Tenn.
L.R. 26 2, Utah, D. Utah L Civ. R. 5-2, and Washington Western, W D. Wash. L. Civ. R 5
The Western District of New York adopted a good cause rule after the cases in this study
were terminated, see W.D.N.Y. L R 5 4(a) (adopted May 1, 2003).

16 Three of these additional districts - California Northern, Illinois Northern, and Okla-

homa Northern - are in multidistnct states We did not study the other districts in those

states.
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We rejected the idea of looking only at cases with disposition codes of
"settled" or "consent judgment" in data reported to the Administrative
Office - that would have eliminated 37% of the cases we ultimately
found.17 Even if we also looked at cases with disposition codes of "volun-
tary dismissal" and "other dismissal," we would have eliminated 20% of
the cases we ultimately found.'8

We attempted to download all 288,846 docket sheets for cases termi-
nated in 2001 or 2002 in the study districts. We found 138 of the docket
sheets (0.05%) to be sealed. We searched each unsealed docket sheet for
the word "seal." 19 This search found "seal" "sealed," "unseal," etc., in-
cluding "Seal," "Seale," etc. in a party name. Docket entries (and headers)
with the word "seal" in them were extracted and assembled into a text
file. If a docket sheet had the word "seal" in it, then we also searched for
the word "settle" (which found "settle," "settled," "settlement," etc.), ex-
tracted docket entries with the word "settle" in them, and assembled them
into the same text file as the docket entries with the word "seal" in them.
Naturally, some docket entries had both the word "seal" and the word
"settle" in them. In this way we examined docket entries from 15,026
cases.

We considered, but rejected, looking only at cases where a docket en-
try with the word "seal" had a date within two weeks, for example, of ei-
ther the termination date or a docket entry with the word "settle." Had we
done this, we would have missed 8% of the cases we ultimately found.20

If "seal" and "settle" docket entries from the same case suggested that
the case might or did have a sealed settlement agreement, then we read
the entire docket sheet for that case. Sometimes, for example, a docket en-
try merely says "sealed document," and review of other docket entries is
necessary to determine what the sealed document might be. 21

17 60% of the cases we found were coded 13 = "dismissed. settled" and 4% were coded
5 = "judgment on consent."

18 8% of the cases we found were coded 12 - "dismissed: voluntarily" and 9% were

coded 14 - "dismissed: other"
19 Because the Northern District of Illinois has a procedure for restricting public access

to documents without actually sealing them - although they may also be sealed - for that
district we also searched for the word "restrict"

20 In one case the word "seal" is 627 days from both termination and the word "settle"
(Franco v Saks & Co., NY-S 1:00-cv-05522 filed 07/26/2000).

21 For this project, researchers who examine docket sheets and court documents all
have law degrees - either a J.D. or an M.L.S (master of legal studies, which typically re-
quires approximately one year of law school) Tim Reagan reviewed documents from
districts in California, Guam, Iowa, Michigan, Missouri, New Hampshire, North Caro-
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This review of 2,262 docket sheets eliminated cases with sealed docu-
ments filed only at the beginning of qui tam actions or attached only to
discovery motions, motions for summary judgment, and motions in
limine.

When we reviewed a complete docket sheet, we determined two
things. First, we determined whether the case might or did include a
sealed settlement agreement. If so, then we identified which documents in
the case file to review to learn what the case is about and to learn as much
as possible about the sealed settlement agreement. We reviewed actual
documents filed in 1,415 cases.2 2 Generally we reviewed complaints, cross-
and counterclaims, court opinions, and documents pertaining, or possibly
pertaining, to the settlement.

We were not able to determine with very good precision whether
cases with sealed docket sheets contained sealed settlement agreements,
so we regarded cases with sealed docket sheets that were terminated by
consent judgment or settlement as containing sealed settlement agree-
ments and cases terminated otherwise as not containing sealed settlement
agreements.2 3

In this way we identified 1,272 cases among cases terminated over a
two-year period in 52 districts that appear to have sealed settlement
agreements. 24 Table A summarizes the number of cases reviewed in each
district. Descriptions of these cases are in Appendix C.

lina, Puerto Rico, South Carolina, and Virginia, Shannon Wheatman reviewed documents
from districts in Florida, Hawaii, Indiana, Maine, Maryland, North Dakota, Pennsyl-
vania, Puerto Rico, Virginia, and Washington; Marie Leary reviewed documents from
districts in Alabama, Arizona, Delaware, Idaho, New York, and South Dakota, Natacha
Blain reviewed documents from districts in Illinois, Minnesota, Mississippi, New Mexico,
Oklahoma, Tennessee, and Utah, Steve Gensler reviewed documents from the District of
Columbia

22 For one case in the Northern District of Illinois, most of the case file is lost, so our de-
cision as to the presence of a sealed settlement agreement was based on review of the
docket sheet and a one-page stipulated dismissal. An additional two case files in the
Southern District of New York are lost, so our decisions as to the presence of sealed set-
tlement agreements were based on review of the docket sheets alone

23 We were given access to 17 of these sealed docket sheets and our decision as to the
presence of a sealed settlement agreement was based on a review of the docket sheets
rather than the less precise rule of thumb.

24 This includes 23 cases (2%) with sealed docket sheets terminated either by consent
judgment or settlement, according to data reported to the Administrative Office
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Table A Case Counts

District 'n 0 W UCW U

Alabama Middle 3,237 0 80 4 3 3

Alabama Northern 7,042 3 745 26 24 26

Alabama Southern 2,015 1 78 22 9 9

Arizona 6,604 18 347 32 21 18

California Northern* 12,140 11 635 146 82 70

Delaware 2,250 0 213 13 9 9

District of Columbia 5,368 5 469 39 35 28

Florida Middle 13,678 17 529 103 43 36

Florida Northern 3,045 2 160 11 5 5

Florida Southern 15,928 16 669 260 128 111

Guam 130 0 7 3 1 1

Hawaii 1,752 2 458 42 40 38

Idaho 1,350 6 440 10 5 4

Illinois Northern*' 19,378 0 649 99 80 72

Indiana Northern 4,103 1 216 11 7 0

Indiana Southern 5,831 0 200 60 13 9

Iowa Northern 1,096 0 42 15 6 6

Iowa Southern 1,976 0 69 9 0 0

Maine 1,070 0 141 10 2 2

Maryland- 7,851 8 232 20 15 15

Michigan Eastern 9,561 0 351 52 19 16

Michigan Western" 2,775 2 181 13 7 8

Minnesota 4,792 13 300 31 27 27

Mississippi Northern* 2,603 0 54 22 5 5

Mississippi Southern" 5,775 11 211 38 18 14

Missouri Eastern" 4,798 0 342 53 22 20

Missouri Western 4,857 0 167 35 27 24

New Hampshire 1,157 2 83 10 4 4

New Mexico 3,084 3 86 23 19 19

New York Eastern 16,001 0 495 88 59 54

New York Northern 3,928 0 192 27 22 21

New York Southern 20,976 0 948 130 93 90

New York Western 3,000 12 106 20 12 11

North Carolina Eastern 2,808 0 143 12 4 3

North Carolina Middle 2,284 0 63 10 7 6

North Carolina Western 2,203 2 101 27 14 11

North Dakota 574 0 126 8 6 5
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Table A Case Counts.

r v 8

District V)N W~f a P4l U~ W~f Uc

Oklahoma Northern" 1,954 0 176 35 15 11

Pennsylvania Eastern 19,520 0 655 208 192 183

Pennsylvania Middle 4,678 0 520 25 12 10

Pennsylvania Western 6,218 0 306 44 20 16

Puerto Rico 3,562 0 223 159 120 117

South Carolina 8,126 0 311 25 8 8

South Dakota 820 0 40 6 0 0

Tennessee Eastern' 3,128 0 249 15 11 8

Tennessee Middle 3,162 0 581 39 24 18

Tennessee Western 2,759 0 222 37 16 7

Utah* 2,387 3 179 11 8 8

Virginia Eastern 14,448 0 330 57 47 44

Virginia Western 3,593 0 112 41 31 28

Washington Eastern 1,355 0 70 3 2 2

Washington Western* 6,116 0 741 23 16 12

Total Number of Cases 288,846 138 15,043 2,262 1,415 1,272
District with a local rule requiring good cause for seaing and part of the 50% random sample
District with a Iocal rule requinng good cause for sealing and not part of the 50% random sample
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