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Stefan Cassella To: John_Rabiej@aoc.uscourts.gov (Receipt Notification Requested)

<Stefan.Cassella@usd cc: Alice.Dery@usdoj.gov (Receipt Notification Requested),

oj.gov> John.Roth@usdoj.gov (Receipt Notification Requested),
coopere@umich.edu (Receipt Notification Requested),

11/26/2002 11:48 AM James.Ingram@usdoj.gov (Receipt Notification Requested),

James.Swain@usdoj.gov (Receipt Notification Requested),

Leslie.Westphal@usdoj.gov (Receipt Notification Requested),

Mary.Lundberg@usdoj.gov (Receipt Notification Requested),

Richard.E.Cohen@usdoj.gov (Receipt Notification Requested),

Richard.Hoffman2@usdoj.gov (Receipt Notification Requested)
Subject: Re: Forfeiture rules

Date: 11/26/2002 11:53 am -0500 (Tuesday)
From: Stefan Cassella
To: "John RabiejRac.uscourts.gov@inetgw".WTGATE2.CRMGW; Ed Cooper

CC: adery; Jjohn; Rule G
Subject: Re: Forfeiture rules

To: John Rabiej
Ed Cooper

John/Ed,

Attached is a revised version of Rule G and the Justice Department's response
to the comments of the NACDL. Because there will be some people who are new
to the issues involving Rule G, we have provided the response to NACDL in the
form of additions to the original Explanation of the Rule. Thus, someone
coming to the issue for the first time can read the entire Explanation, along
with the responses to NACDL, at one time, without having to move back and
forth between two documents.

At the same time, for the convenience of those who have been involved in the
process from the beginning, the new material in the Explanation responding to
NACDL is in boldface. -

In most instances, we found the criticisms of NACDL not well taken, but
nevertheless have provided a detailed response, complete with citations to
relevant authority. In other instances, where we agreed with the comment, we
made revisions to the proposed Rule.

The attached document reflects the contributions of a working group of
Assistant U.S. Attorneys, all of whom have many years of experience as the
dedicated asset forfeiture experts in their respective offices. The
contributors included: Richard Hoffman (D. Mass.), Mary Lundberg (S.D. Cal.),
Richard Cohen (W.D.Wash.), James Swain (S.D. Fla.), Bill Beckerleg (S.D.
Fla.), James Ingram (N.D. Ala.) and Leslie Westphal (D. Oregon).

I look forward to attending the next meeting of the forfeiture subcommittee
and wish you and yours a Happy Thanksgiving.

Stef






Supplemental Rule G
Revised November 26, 2002
Rule G. Forfeiture Actions In Rem: Special Provisions

(1) Application. This Rule G applies to a forfeiture action in rem for violation of
a federal statute. Rules A through F also apply unless inconsistent with Rule G.

(2) Complaint.

(a) The complaint must be verified and must describe with reasonable
particularity the property that is the subject of the action.

(b) The complaint must state —
(i) the location of the property;

(i) the basis for the court’s exercise of subject matter jurisdiction
over the action or in rem jurisdiction over the property;

(iii) the basis for venue;

(iv) the statute under which the action is brought, and the nature of
the relationship between the property and the underlying criminal
offense that gives rise to forfeiture under the statute; and

(v) the circumstances from which the action arises with such
particularity that a claimant will be able to commence an
investigation of the facts and to frame a responsive pleading.

(c) Interrogatories may be served with the complaint without leave of
court.

(3) Judicial Authorization and Process.
(a) Arrest Warrant or Restraining Order.

(i) The clerk must promptly issue a warrant to arrest property other
than real property described in a forfeiture complaint.

(i) If a court has jurisdiction over property under an order that
restrains the property, issuance of an arrest warrant under Rule
G(3)(a)(i) is unnecessary unless, on motion of the United States,
the court finds that execution of a warrant is necessary to preserve
the court’s jurisdiction in the event the restraining order expires or



is dissolved.

(iii) If the property is real property, the United States must proceed
under 18 U.S.C. § 985. .

(iv) If the property to be arrested is neither already in the
possession of the Government nor subject to a judicial order that &%e/

restrains the property, the warrant may be_i ly after a 3
neutral and detached magistratefhas determined that there is

probable cause for the arrest.

(b) Execution of Process.

(4) Notice.

(i) The warrant and any supplemental process must be delivered to
a person or organization authorized to enforce it, who may be: (A) a
marshal; (B) someone under contract with the United States;(C)
someone specially appointed by the court for that purpose; (D) any
officer or employee of the United States; or (E) in the case of
property located in a foreign country, a person authorized to serve
process in such country.

(ii) A person authorized under Rule G(3)(b)(i) must execute the
warrant or supplemental process as soon as practicable, unless the
court directs a different time when

(A) the complaint is under seal,

(B) the property is located abroad, or

(C) the action is stayed prior to execution of the warrant.

(iif) Process in rem may be executed within the district or outside
the district when authorized by statute.

(a) Publication.

(i) Following execution of an arrest warrant under Rule G(3)(b) or,
in the case of real property, following compliance with 18 U.S.C.

§ 985(c), the Attorney General must publish notice of the forfeiture
action. Unless the court orders otherwise, the notice must

(A) specify the times under Rule G(5) to file a claim to the
property and to answer the complaint,
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(B) name the attorney for the United States to be served
with a claim and answer, and

(C) appear once a week for three successive weeks ina
newspaper of general circulation in a district where (1) the
action is filed, (2) the property was seized, or (3) the
property is located.

(i) The Rule G(4)(a)(i)(C) notice need be published only once if,
before the action was filed, notice of non-judicial forfeiture of the
same property was published in a newspaper of general circulation
for three successive weeks in a district where publication is
authorized under Rule G(4)(a)(i)(C).

(i) No publication is required under Rule G(4)(a)(i) if the value of
the property is less than $1000 and direct notice of the forfeiture
action is sent under Rule G(4)(b).

(iv) If the property subject to forfeiture is located in a foreign
country, or a person on whom notice must be served under Rule
G(4)(b) is believed to be located in a foreign country, publication
may be made in any of the following:

(A) a newspaper of general circulation in the district where
the action is filed;

(B) a newspaper published outside the foreign country
where the propenrty is located but generally circulated in that
foreign country; or

(C) a newspaper, legal gazette, or listing of legal notices
published and generally circulated in the foreign country
where the property is located.

(v) In lieu of publication in a newspaper, notice that satisfies Rule
G(4)(a)(i)(A) and (B) may, in the Attorney General’s discretion, be
posted on the Internet for a period of not less than 30 daysin a
manner reasonably calculated to provide notice to persons who
may have an ownership interest in the property.

(b) Direct Notice.
(i) In addition to the requirements of Rule G(4)(a), the Attorney
General must serve notice of the forfeiture action, including a copy

of the complaint, on any person who, appearing to have an interest
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in the property, is a potential claimant.

(i) The notice required under Rule G(4)(b)(i) may be served on the
potential claimant or the potential claimant’s counsel representing
the potential claimant with respect to the seizure of the
subject property, or representing the potential claimant in a
related investigation, administrative forfeiture proceeding, or
criminal case, in any manner reasonably calculated to ensure that
the notice is received, including first class mail, private carrier, or
electronic mail. Notice pursuant to this Rule G(4)(b) is served on
the date when the notice is sent.

(iii) Notice to a potential claimant who is incarcerated must be sent
to the facility where the potential claimant is incarcerated.

(iv) Notice to a potential claimant who was arrested in connection
with the offense giving rise to the forfeiture but who is not
incarcerated may be sent to the address given by the potential
claimant at the time of his arrest or release from custody, unless
the potential claimant has provided a different address to the
agency to which he provided the address at the time of his arrest or
release from custody.

(v) The notice must state the date on which the notice is sent, and
must either (A) state that a claim must be filed not more than 30
days after such date, or (B) set forth a specific date not less than
30 days after the date on which the notice is sent by which a claim
must be filed.

(vi) The notice must also name the attorney for the United States to
be served with a claim and answer and must state that an answer
to the complaint must be filed under Rule G(5)(b) not later than 20
days after filing the claim.

(vii) In cases to which the exemption from the Civil Asset Forfeiture
Reform Act of 2000 applies (18 U.S.C. § 983(i)), the time periods
set forth in the notice pursuant to Rule G(4)(b)(v) and (vi) must
correspond to the time periods in the applicable statute.

(5) Responsive Pleading; Interrogatories.

(a) Claim.

(i) A person who asserts an ownership interest in the property that
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is the subject of the action may contest the action by filing a claim
in the court where the action is pending. The claim must —

(A) identify the specific property being claimed:

(B) state the claimant’s ownership interest in such property,
in terms of 18 U.S.C. § 983(d)(6);

(C) be signed by the person making the claim under penalty
of perjury; and

(D) be served on the attorney for the government who is
designated under Rule G(4)(a)(i)(B) or (b)(vi).

(if) Unless the court for good cause sets a different time, the claim
must be filed

(A) by the time stated in a direct notice sent under Rule
G(4)(b), or

(B) if direct notice was not sent under Rule G(4)(b) to the
person filing the claim,

(1) no later than 30 days after the date of final
publication of notice under Rule G(4)(a), or

(2) no later than 60 days after the complaint was filed,
if notice was not published under Rule G(4)(a)(iii).

(iii) A claim filed by a corporation must be verified by an officer of
the corporation who is duly authorized to file a claim on behalf of
the corporation.

(iv) In cases to which the exemption from the Civil Asset Forfeiture
Reform Act of 2000 applies (18 U.S.C. § 983(i)), the time for filing
a claim under Rule G(5)(a)(ii)(B) must correspond to the time
periods in the applicable statute.

(b) Answer.

A person filing a claim must serve and file an answer to the complaint
within 20 days after filing the claim. Any objections to the court's exercise
of in rem jurisdiction over the property, or to the venue for forfeiture action,
must be stated in the answer or will be waived.



(c) Interrogatories.

Answers to interrogatories served under Rule G(2)(c) must be served with
the answer to the complaint.

(6) Preservation and Disposition of Property; Sales.

(a) Preservation of Property. When the owner or another person remains
in possession of property that has been named as the defendant in rem in
a civil forfeiture action, or has been attached or arrested under the
provisions of this Rule or any statute that permits execution of process
without taking actual possession, the court, on motion or on its own, may
enter any order necessary to preserve the property and to prevent its
removal, destruction or encumbrance.

(b) Interlocutory Sales; Delivery.

(i) On motion by a party, or by the marshal or other person having
custody of the property, the court may order all or part of the
property sold, if:

(A) the property is perishable, or liable to deterioration,
decay, diminution in value, or injury by being detained in
custody pending the action;

(B) the expense of keeping the property is excessive or
disproportionate to its fair market value;

(C) the property is subject to a mortgage or to taxes on
which the owner is in default, or

(D) other good cause is found by the court.

(i) In the circumstances described in Rule G(6)(b)(i), the court, on
motion by a person filing a claim, may order that the property,
rather than being sold, be delivered to the movant pending the
conclusion of the proceeding upon giving security under these
rules.

(c) Sales; Proceeds.

(i) All sales of property under Rule G(6)(b) must be made by the
agency of the United States having custody of the property or that
agency’s contractor, or by any other person assigned by the court.



(ii) The court must designate the proceeds of a sale under Rule
G(6)(b) as a substitute res subject to forfeiture in place of the
property that was sold. The proceeds must be held in an interest-
bearing account pending the outcome of the forfeiture action.

(iii) The sale of property under Rule G(6)(b) shall be governed by
Chapter 127 of title 28, United States Code (28 U.S.C. §§ 2001 et
seq.), except where the interlocutory sale or aspects of such sale of
the property are agreed upon by all parties and approved by the
court.

(d) Entry of Order of Forfeiture. Upon completion of the forfeiture
proceeding by entry of an order of forfeiture, the property or proceeds of
the sale of the property under this Rule must be disposed of as provided
by law.

(7) Motions.

(a) Motion to Suppress Use as Evidence. If the property subject to
forfeiture was seized, a party with standing to contest the lawfulness of the
seizure may move to suppress use of the property as evidence at the forfeiture
trial. Suppression does not affect forfeiture of the property based on
independently derived evidence.

(b) Motion to Strike Claim. The United States may move at any time
before trial to strike a claim and answer for failure to comply with the filing
requirements, or for failure to establish an ownership interest in the property
subject to forfeiture.

(c) Motion for Release of Property. If the property is in the possession of
the United States (including a contractor of an agency of the United States), a
party with standing to seek the release of the property under 18 U.S.C. § 983(f)
may move for release of the property by the court. A motion for the release of
property pursuant to Section 983(f) is the exclusive means for seeking the return
of the property to the custody of the claimant pending trial. Rule 41(e) of the
Federal Rules of Criminal Procedure does not apply to civil forfeiture actions
once a verified complaint has been filed.

(d) Dismissal. (i) A party with an ownership interest in the property may,
at any time after filing a claim and answer, move to dismiss the complaint under
Rule 12(b).

(i) A complaint may not be dismissed on the ground that the United
States did not have adequate evidence at the time the complaint was filed to
establish the forfeitability of the property.
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(e) Excessive Fines. A claimant may seek mitigation of a forfeiture under
the Excessive Fines Clause of the Eighth Amendment by motion for summary
judgment under Rule 56, or by motion made after entry of a judgment of
forfeiture, if

(i) the claimant has pleaded the Excessive Fines defense under Rule 8;
and

(ii) the parties have had the opportunity to conduct civil discovery on the
factors relevant to the Eighth Amendment issue.

(f) Rules G(7) (c) and (d) do not apply to cases to which the exemption
from the Civil Asset Forfeiture Reform Act of 2000 applies (18 U.S.C. § 983(i)).
(8) Trial.

The trial is to the court, unless any party requests a trial by jury under
Rule 38.






Explanation of Rule G, Supplemental Rules
Introduction

Civil forfeiture cases typically begin with the seizure of property by a State
or Federal law enforcement officer.! Except in cases involving real property,? and
non-cash property having a value of more than $500,000,° the Government has
the option of forfeiting the property administratively pursuant to the Customs
laws.* If the Government commences an administrative forfeiture proceeding,’
and no one contests the administrative forfeiture by filing a timely claim,® the
propenty is forfeited to the Government upon the entry of a declaration of
forfeiture by the seizing agency,” and without any action having to be taken by
any court.®

1 See 18 U.S.C. § 981(b) (authorizing seizure for forfeiture for most federal
crimes); 21 U.S.C. § 881(b) (same for drug cases). Except in extraordinary
circumstances, the Government does not seize real property prior to commencing a
judicial forfeiture action. See 18 U.S.C. § 985.

> See 18 U.S.C. § 985.
3 See 19 U.S.C. § 1607.

* See 19 U.S.C. § 1602 et seq. as incorporated for most non-drug civil forfeiture
cases by 18 U.S.C. § 981(d), and for drug forfeiture cases by 21 U.S.C. § 881(d).

> Administrative forfeiture proceedings are governed by 18 U.S.C. § 983(a)(1),
enacted by the Civil Asset Forfeiture Reform Act of 2000 (CAFRA), and by 19 U.S.C.
§ 1602 et seq. To the extent that these two provisions conflict, the title18 procedures
control. For a discussion of the application of CAFRA to administrative forfeitures, see
Cassella, "The Civil Asset Forfeiture Reform Act of 2000," 27 Journal of Legislation 97,
Notre Dame Law School (2001).

¢ The procedure for filing a claim is set forth in 18 U.S.C. § 983(a)(2).
7 See 19 U.S.C. § 1609.

¢ For a summary of administrative forfeiture procedure, see United States v.
Gonzalez-Gonzalez, 257 F.3d 31 (1* Cir. 2001); United States v. McDaniel, 97 F.
Supp.2d 679 (D.S.C. 2000); United States v. $57,960.00 in U.S. Currency, 58 F. Supp.
2d 660 (D.S.C. 1999); United States v. Derenak, 27 F. Supp. 2d 1300 (M.D. Fla. 1998);
Concepcion v. United States, 938 F. Supp. 134 (E.D.N.Y. 1996); United States v.
$50,200 In U.S. Currency, 76 F. Supp. 2d 1247 (D. Wyo. 1999).



On the other hand, if someone does contest the administrative forfeiture,
or if the Government is required by statute to proceed directly to court to forfeit
the property judicially, or if the Government simply elects to bypass the
administrative forfeiture procedure, the Government must commence a civil
forfeiture action by filing a complaint in a Federal district court.’

The filing of a civil forfeiture complaint, and the subsequent litigation of the
merits of the action, are governed by a combination of statutory requirements
and the provisions of the Supplemental Rules for Certain Admiralty and Maritime
Claims (the “Supplemental Rules”). In particular, 28 U.S.C. § 2461(b) provides
that in cases where the forfeiture of property is prescribed as a penalty for a
violation of Federal law, and the seizure of the property takes place on land, “the
forfeiture may be enforced by a proceeding by libel which shall conform as near
as may be to proceedings in admiralty.” Moreover, 18 U.S.C. § 981(b)(2)(A)
provides that property may be seized for the purposes of civil judicial forfeiture
pursuant to an arrest warrant in rem issued in accordance with the Supplemental
Rules, and 18 U.S.C. § 983(a)(3) provides that when a claim is filed contesting
an administrative forfeiture proceeding, the Government “shall file a complaint
for forfeiture in the manner set forth in the Supplemental Rules . . ..”

Finally, Section 983(a)(4) provides that a person claiming an interest in the
property named in the complaint must file a claim and answer in the manner set
forth in the Supplemental Rules, except to the extent that the Supplemental
Rules conflict with the time limits described in the statute. Other provisions of
Section 983 govern various aspects of pre-trial, trial, and post-trial procedure in
civil forfeiture cases, including the pre-trial release of the property,’ the issuance
of pre-trial restraining orders,"" burden of proof at trial,’* and the adjudication of
post-trial petitions to reduce the amount of forfeiture to avoid a violation of the
Excessive Fines Clause of the Eighth Amendment.” 18 U.S.C. § 985 contains
additional procedures governing civil judicial forfeitures of real property.

° The procedure for filing a complaint in response to the filing of a claim in an
administrative forfeiture proceeding is set forth in 18 U.S.C. § 983(a)(3).

10 See 18 U.S.C. § 983(f).
11 See 18 U.S.C. § 983(j).
12 See 18 U.S.C. § 983(c).
13 See 18 U.S.C. § 983(g).



In addition to the Supplemental Rules and the statutory provisions
governing civil forfeiture cases, there is a well-developed body of case law filling
in the gaps in forfeiture procedure, and applying additional requirements
articulated by the Supreme Court regarding the application of the warrant
requirement of the Fourth Amendment, the Due Process Clause of the Fifth
Amendment, the right to a trial by jury guaranteed by the Seventh Amendment,
the Excessive Fines Clause of the Eighth Amendment, and other constitutional
matters.

Purpose of Rule G

The purposes of Rule G are several. First, the consolidation of all
procedural rules governing civil forfeiture practice in one place recognizes that
civil forfeiture practice is now a routine part of federal law enforcement litigation,
involving thousands of filings every year. Just as the Federal Rules of Criminal
Procedure pertaining to asset forfeiture have been consolidated into a single
rule,' so should the procedures pertaining to civil forfeiture be consolidated.
The current situation, in which the rules applicable to civil forfeitures are
interspersed with rules applicable only in traditional admiralty cases, and are
spread over all of the Supplemental Rules, is confusing to courts and
practitioners alike, and impedes the administration of justice.

Second, the current rules fail to address situations that arise out of the
application of the forfeiture laws to situations not contemplated by traditional
admiralty procedures, such as forfeiture actions directed against assets located
in foreign countries, or the forfeiture of real property. The current rules also do
not address the constitutional requirements that the courts have applied to civil
forfeiture procedure, such as the requirement that direct notice of the forfeiture
action be sent to each person appearing to have an interest in the property
subject to forfeiture,’® and they do not provide any guidance regarding motions
practice — a gap that has been filled in different ways in different courts.

14 See Rule 32.2, Federal Rules of Criminal Procedure, effective December 1,
2000.

15 See Dusenbery v. United States, 534 U.S. 161 (2002) (mailing notice to the prison
where claimant was incarcerated, and where there were procedures in place for delivering mail
to prisoners during “mail call,” satisfied due process under Mullane v. Central Hanover Bank &
Trust Co., 339 U.S. 306 (1950); more rigorous procedures such as having prisoner sign a
logbook, which would guarantee proof of actual receipt of notice, are not required).
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The current rules also should be updated to take advantage of advances
in technology, such as the possibility of providing notice of a forfeiture action via
the Internet instead of relying on traditional newspaper publication.

Finally, separating the rules governing civil forfeitures from those
governing traditional admiralty cases will avoid the confusion, inefficiency, and
unintended consequences that flow when language intended to be applied in
one type of case is applied in the other type of case. In particular, such
separation will avoid the disruption in traditional admiralty procedure that results
when a long-established procedure or well-defined term is modified by a court
applying that procedure or term in a non-admiralty context.

The provisions of Rule G are intended to be consistent with, and
complementary to, the statutory procedures enacted by the Civil Asset Forfeiture
Reform Act of 2000 (CAFRA). The following is a section-by-section analysis of
the provisions of Rule G.

Section (1). Application

The intent of the amendment to the Supplemental Rules is to place all of
the procedures that are unique to civil judicial forfeiture proceedings in one
place: i.e., in Rule G. Thus, in addition to setting forth civil forfeiture procedures
in Rule G itself, the amendments include a set of conforming amendments that
strike the provisions that were designed to apply only to civil forfeiture cases
from Rules A through F. However, to avoid unnecessary redundancy, provisions
that apply equally to traditional admiralty cases and to civil forfeiture cases have
not been replicated in Rule G. To the contrary, if a matter is not addressed by
Rule G, it is intended that a provision addressing that matter that is found in
Rules A through F shall apply. Rule G(1) expresses this principle of application.

Moreover, Rule A provides that the general Rules of Civil Procedure apply
to cases governed by the Supplemental Rules “except to the extent that they are
inconsistent” with those rules. In accordance with Rule G(1), that provision will
apply equally in civil forfeiture cases governed by Rule G. Thus, just as is the
case under the current structure, matters not addressed either by Rule G or by
any other provision of the Supplemental Rules will be governed by the general
Rules of Civil Procedure.

It should be clear, however, that Rule G applies exclusively to forfeiture
cases, and that the use of terms such as “claim” and “claimant” in Rule G relates
to the specialized meaning given those terms in the applicable forfeiture
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statutes, such as 18 U.S.C. § 983, and does not have any impact on the very
different meaning assigned those terms in traditional admiralty cases governed
by Rules A through F.

In their comments regarding an earlier draft of Rule G, the National
Association of Criminal Defense Lawyers (NACDL) pointed out that while
Rule G was designed to conform with the statutory procedures enacted by
the CAFRA, codified at 18 U.S.C. § 983, not all civil judicial forfeiture
proceedings are governed by CAFRA. In particular, traditional customs
cases, tax cases and forfeitures involving the Trading With the Enemy Act
and the International Emergency Economic Powers Act are exempted from
CAFRA by 18 U.S.C. § 983(i).

Judicial forfeiture cases involving the exempted statutes are
relatively rare, comprising only a small fraction of all civil forfeiture filings
in a given year. Nevertheless, throughout Rule G, clauses have been
inserted making clear when a given provision only applies to cases
governed by CAFRA. For example, Rule G(7)(d) provides a procedural
counterpart to 18 U.S.C. § 983(a)(3)(D), which deals with motions to
dismiss a civil forfeiture complaint. But because Section 983(a)(3)(D) does
not apply to cases exempted from CAFRA by Section 983(i), Rule G(7)(d)
would not apply to such cases either. This is made clear by Rule G(7)(f).

Section (2). Complaint

Rule G(2) is derived for the most part from current Rule C(2), which
requires that a complaint be verified, describe the property with “reasonable
particularity,” and state the place where the seizure took place, the basis for the
court’s exercise of jurisdiction, and “all allegations required by the statute under
which the action is brought.”

All of the requirements of Rule C(2) are retained, with certain clarifying
language changes. For example, subsection (b) makes clear that the complaint
must state both the basis for court’s exercise of in rem jurisdiction over the
property and the basis for venue.'® In addition, the requirement that the

16 See Rule G(2)(b)(ii} and (iii). Generally, the same facts will support both the
exercise of in rem jurisdiction over the property and venue for the filing of the forfeiture
action. See 28 U.S.C. § 1355(b) and (d), providing that the court in the district where
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complaint set forth “all allegations required by the statute under which the action
is brought” is clarified to require that the complaint 1) identify the statute under
which the action is brought, and 2) describe the nature of the relationship
between the property and the underlying criminal offense that gives rise to the
forfeiture of property under that statute. Both requirements would be satisfied by
citing a particular forfeiture statute and tracking the language describing the
property subject to forfeiture.

For example, in a drug case, the complaint might state that the forfeiture
action was filed pursuant to 21 U.S.C. § 881(a)(4), and that, in the terms of that
statute, the property was subject to forfeiture because it was a conveyance that
was used or intended to be used to transport or to facilitate the transportation,
sale, receipt, possession or concealment of a controlled substance.

The last provision in Rule G(2), subsection (b)(v), is derived from current
Rule E(2)(a), which requires that the complaint state the facts and
circumstances of the case with particularity. No substantive change to the
particularity requirement is intended. To the contrary, the intent is solely to place
the current particularity requirement in the same section of the Rule where the
other pleading requirements pertaining to the complaint appear. Thus, the case
law interpreting current Rule E(2)(a) would apply to Rule G(2)(b)(v)."

the offense giving rise to the forfeiture took place is the proper venue for the forfeiture
action and may issue process to obtain jurisdiction over the property. See also United
States v. All Funds in Account Nos. 747.034/278 (Banco Espanol de Credito), 295 F.3d
23 (D.C. Cir. 2002) (§ 1355(b) is not merely a venue statute; it gives the court in

rem jurisdiction over property located in another district; “it would make little sense for
Congress to provide venue in a district court if there were no means for that court to
exercise jurisdiction”); United States v. $633,021.67 in U.S. Currency, 842 F. Supp. 528
(N.D. Ga. 1993) (section 1355(b) is both a venue statute and an in rem jurisdictional
statute; district has both jurisdiction and venue over property seized in other districts if
some of the offenses giving rise to forfeiture occurred in district); United States v. 18900
S.W. 50th Street, 915 F. Supp. 1199 (N.D. Fla. 1994) (same).

17 Rule E(2) requires more specificity than simple notice pleading, and is meant
to ensure that claimant is apprized of the circumstances that support a forfeiture.
United States v. Funds in Amount of $122,500, 2000 WL 984411 (N.D. |ll. 2000). But
the complaint need not plead all of the facts sufficient to meet the Government's burden
of proof at trial. United States v. Daccarett, 6 F.3d 37, 47 (2d Cir. 1993) (complaint
need not satisfy burden of proof pre-trial); United States v. Two Parcels in Russell
County, 92 F.3d 1128 (11th Cir. 1996) (same); United States v. $94,010 U.S. Currency,
1998 WL 567837 (W.D.N.Y. 1998) (particularity requirement ensures that the
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NACDL objects that the Government is actually seeking a
substantive change in what the “particularly requirement” requires. But
that is not the case. In fact, the Government originally proposed that the
language in Rule E(2) be transferred to Rule G(2)(b) verbatim. The
omission of the phrase “without moving for a more definite statement”
from Rule E - the alteration in language that NACDL cites as evidence of a
substantive change (Troberman Letter at 4) — was the suggestion of the
Advisory Committee’s Reporter, who thought the phrase was unnecessary.

Government does not “seize and hold,” for a substantial period, property to which it has
no legitimate claim; but particularity requirement does not require demonstration that
Government can meet its burden of proof pretrial); United States v. One Parcel ... 2556
Yale Avenue, 20 F. Supp. 2d 1212 (W.D. Tenn. 1998) (same); United States v.
$57,443.00 in U.S. Currency, 42 F. Supp. 2d 1293 (S.D. Fla. 1999) (same), quoting
Pole No. 3172, 852 F.2d 636, 628 (1st Cir. 1988); United States v. One 1997 E35 Ford
Van, 50 F. Supp. 2d 789 (N.D. lll. 1999) (the heightened pleading requirements in Rule
E(2)(a) are intended “to avoid the due process problems associated with the
[Glovernment holding property to which it has no legitimate claim”; complaint alleging
that funds were intended to finance Middle East terrorism was sufficiently particular).
See also 18 U.S.C. § 983(a)(3)(D) (“No complaint may be dismissed on the ground that
the Government did not have adequate evidence at the time the complaint was filed to
establish the forfeitability of the property.”).

Thus, a complaint that gives a detailed description of the property and the
circumstances of seizure is sufficiently particular. See United States v. Daccarett,
supra (complaint described property with reasonable particularity where it named
intermediate bank through which wire transfer occurred and the intended beneficiary);
United States v. $15,270,885.69 Formerly on Deposit in Account No. 8900261137,
2000 WL 1234593 (S.D.N.Y. 2000) (money laundering complaint was sufficiently
particular because it apprized the claimant of the means by which the money
laundering scheme was carried out, the accounts involved, some of the bank officials
who furthered the scheme, and the dates, places and amounts of a number of the
transactions); United States v. One 1993 Ford Thunderbird, 1999 WL 436583 (N.D. Iil.
1999) (complaint that provided date and location of seizure, identity of vehicle, and its
relationship to alleged offenses was sufficiently particular); United States v. Funds in
Amount of $122,500, supra (complaint that contains specific information about the date
and location of the seizure, the amount of money seized, and claimant’s actions on date
of seizure, is sufficiently particular); United States v. Funds in the Amount of $29,266,
96 F. Supp.2d 806, 809 (N.D. lil. 2000) (same).
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NACDL also contends that the cases cited in the margin do not
accurately recite the case law interpreting the particularity requirement
under current law. Troberman Letter at 3-4. The Government cqntends, to
the contrary, that it has accurately represented the case law. While courts
have indeed used a variety of ways of describing the contours of the
particularity requirement, the cases most certainly do not say, as NACDL
represents, that a forfeiture complaint may not be filed “unless it is
supported by substantial evidence.”

But this is beside the point. Whatever the cases say, nothing in Rule G
changes or is intended to change in any substantive way what the
Government is required to do to comply with the particularity requirement.

Rule G(2)(c) also preserves the existing provision in Rule C(6), authorizing
the Government to serve interrogatories along with the complaint without leave
of the court. The service of interrogatories along with the complaint in forfeiture
cases has been part of civil forfeiture practice since its inception, yet NACDL
suggests that this practice should be abandoned.

The service of interrogatories along with the complaint serves an
important purpose. Because forfeiture proceedings are filed in rem, "there
is a substantial danger of false claims in forfeiture proceedings.”’® Unlike
a plaintiff in a normal civil lawsuit, who chooses the defendant against
whom he will litigate, the Government has no control over who will file a
challenge to a civil forfeiture complaint. For all the Government knows,
the claimant may have no standing to contest the forfeiture, or no legal
interest in the defendant property. In fact, in some cases, such as cases
where the claim is filed by a foreign corporation, the Government does not
even know if the claimant is a legal entity, or if it is controlled by the
person whose criminal acts gave rise to the forfeiture.'

18 United States v. $557,933.89, More or Less, in United States Funds, 1998
WL 817651 (E.D.N.Y. 1998) (citing the need to guard against false claims as one of the
reasons why claimant had to specify his interest in the defendant property under Rule
C(8)).

1% This is an importaht point in applying the “fugitive disentitlement doctrine,” 28
U.S.C. 2466 (neither any person who is a fugitive in a related criminal case, nor any
corporation he controls, may file a claim contesting the civil forfeiture of property).
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The interrogatories thus serve the essential purpose of providing the
Government with a means of determining, at an early stage in the
proceedings, who the claimant is, what interest he has in the property,
and whether his claim is frivolous — purposes which the courts have
recognized as a proper basis for strictly applying the pleading
requirements in present Rule C(6).” Indeed, these are the same reasons
cited infra in support of requiring the claimant to file his Answer, and to
answer the interrogatories, before he can move to dismiss the complaint —
i.e., the Government should not have to litigate an in rem case with a
person who has no interest in the property or no legal basis for contesting
the forfeiture.

In CAFRA, Congress recognized that the filing of frivolous claims in
forfeiture cases was a serious problem and a legitimate concern for the
Government. Thus, language discouraging the filing of such claims was
made an important part of the reforms enacted in 2000. See 18 U.S.C.

§ 983(h). Retaining the interrogatory provision in the Rules is necessary
for the same reasons.

Section (3). Judicial Authorization and Process

Rule G(3)(a) governs the issuance of an arrest warrant in rem by the Clerk
of the Court upon the filing of a civil forfeiture complaint. The language is
derived from current Rule C(3)(a) which requires the issuance of an arrest
warrant and summons by the Clerk in all civil forfeiture cases. The new provision
incorporates the following changes to the existing procedures.

First, under the new Rule the Clerk would issue only the warrant itself and
would not be required to issue a “summons” as well. As the notice requirements
set forth in Rule G(4) require service of the complaint on any potential claimant
to the property, no purpose is served by having the Clerk issue a “summons”
along with the arrest warrant in rem.

20 See United States v. $230,963.88 in U.S. Currency, 2000 WL 1745130
(D.N.H. 2000) (the time limits and other pleading requirements in Rule C(6) exist to
force claimants in civil forfeiture cases to come forward as soon as possible after
forfeiture proceedings have begun, and to prevent them from filing false claims),
quoting United States v. One Urban Lot, 885 F.2d 994, 1001 (1st Cir.1989).
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Second, the new Rule exempts cases involving real property from its
provisions. This brings the Supplemental Rules into accord with 18 U.S.C.
§ 985 which prescribes the procedures for commencing a forfeiture action
against real property, and specifically dispenses with the requirement of an
arrest warrant in rem in such cases.?’

Third, Rule G(3)(a) dispenses with the arrest warrant as an unnecessary
duplication and waste of judicial resources in cases where the property is
subject to a pre-trial restraining order that has already been, or will be, served on
the property.?? However, Rule G(3)(a)(ii) provides that the court may issue an
arrest warrant, on motion of the Government, if it becomes necessary for the
court to do so to retain jurisdiction in the event the restraining order expires or is
dissolved.

NACDL objects to the issuance of an arrest warrant in rem by the
Clerk of the Court when it forms the basis for the actual seizure of
property. In the vast majority of civil forfeiture cases, of course, personal
property subject to forfeiture is already in the Government’s possession by
the time a complaint is filed and an arrest warrant in rem is issued. That is
because most civil actions against personal property begin as
administrative forfeitures in which the property was either seized as
evidence, or was seized pursuant to arrest or pursuant to a warrant issued
under 18 U.S.C. § 981(b).2 In those cases, as NACDL seems to
acknowledge, there is no problem in having the arrest warrant in rem

22 See 18 U.S.C. § 985(c)(3); United States v. 630 Ardmore Drive,178 F. Supp.2d 572
(M.D.N.C. 2001) (CAFRA overrules arrest warrant and summons requirement in real property
cases).

22 The old Rule did not address this issue because the authority to issue a pre-
trial restraining order in a civil forfeiture case was not codified until 18 U.S.C. § 983(j)
was enacted by CAFRA.

2318 U.S.C. § 981(b)(2) provides for seizures pursuant to a seizure warrant, but
authorizes seizures without a warrant in a number of circumstances in which there is
probable cause to believe the property is subject to forfeiture, including seizure made
pursuant to a lawful arrest or search, or where another exception to the Fourth
Amendment warrant requirement would apply, such as where exigent circumstances
exist. 18 U.S.C. § 981(b)(2)(A) also expressly provides for seizure without a warrant if a
complaint for forfeiture has been filed in district court and the court has issued a warrant
of arrest pursuant to the Supplemental Rules for Certain Admiralty and Maritime
Claims.
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issued as a ministerial act by the Clerk of the Court, as it does not result in
the actual seizure of any property. Under these circumstances the warrant
of arrest serves simply to bring the res within the jurisdiction of the court.?

In the rare case in which the arrest warrant actually resulits in the
seizure of property, it is the practice of most U.S. Attorneys offices to have
the arrest warrant issued by a district judge or a magistrate judge, based
upon a finding of probable cause, as if it were a seizure warrant issued
under the Fourth Amendment. The current draft of Rule G(3) codifies this
practice, so that the Government will be required to apply to the court for
an arrest warrant in rem when the property is not already in the
Government’s custody®.

Subsection (b)(i) deals with the execution of the arrest warrant in rem, and
is derived from current Rules C(3)(b) and E(4). Like Rule C(3)(b)(ii), the new
Rule provides for execution of the warrant by a United States Marshal or one of
three other categories of persons authorized to service process in forfeiture

24“Tg acquire in rem jurisdiction, courts require actual or constructive control of
the property.” United States v. All Right, Title and Interest in Five Parcels of Real
Property and Appurtances Thereto Known as 64 Lovers Lane, 830 F.Supp. 750, 755
(S.D.N.Y. 1993); See also, United States v. Four Parcels of Real Property in Greene
and Tuscaloosa Counties in the State of Alabama, 941 F.2d 1428, 1435 (11" Cir. 1991)
(“In rem jurisdiction derives entirely from the court’s control over the defendant res.”)

25 NACDL misstates the underlying circumstances it says that “a warrant of
arrest in rem issued pursuant to this provision by a clerk of the court without a prior
determination of probable cause by a neutral and detached judicial officer may serve
only to notify the defendant in rem of the filing of a civil complaint for forfeiture, in much
the same way as an in personam defendant is served with a summons.” Troberman
Letter at 7 (emphasis added). This statement ignores the fact that under the forfeiture
statutes, 18 U.S.C. § 981(b), and under the Fourth Amendment, there are
constitutionally permissible exceptions to the warrant requirement when the government
seizes property for forfeiture. Thus property already may be lawfully in the possession
of the Government even in the absence of a prior determination of probable cause by a
judicial officer. That is the basis for 