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ADVISORY COMMITTEE ON BANKRUPTCY RULES
Meeting of March 8-10, 2006
Chapel Hill, North Carolina

Agenda

Introductory Items

Approval of minutes (Judge Zilly)

(a) Santa Fe meeting September 2005
(b) Sarasota meeting March 2005 (revised minutes)

Oral reports on meetings of other rules committees:

(a) January 2006 meeting of the Committee on Rules of Practice and

Procedure (Judge Zilly and Professor Morris)

(b) Report on Appellate Rules Committee (Judge Zilly)

(c) January 2006 meeting of the Committee on the Administration of the
Bankruptcy System (Judge Klein and Judge Montali)

(d) December 2005 meeting of Advisory Committee on Civil Rules (Judge
Walker)

(e) November 2005 meeting of Advisory Committee on Evidence (Judge Klein)

Action Items

Report on comments to published proposed amendments to Rules 1014, 3001,
3007, 4001, 6006, 7007.1 and proposed new Rules 6003, 9005.1 and 9037
(Professor Morris)

(a) Discussion on comments on published rules (Morris report) (copies of
comments)

(b) Comments by Style Subcommittee of Standing Committee (Morris memo)
(copies of comments) (Professor Prof. Daniel Capra will participate by telephone)
(c) Final approval of published rules, as modified (copies of published rules)

Report on Interim Bankruptcy Rules

(a) Oral report on subsequent action by the Standing Committee and the Judicial
Conference after Santa Fe meeting (Judge Zilly and Professor Morris)
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(b) Report on local court adoption of the Interim Rules and changes and
modifications to Interim Rules by local courts (Professor Morris)

(c) Report on comments and suggestions received on the Interim Rules; handout

outlining comments and suggestions (Professor Morris)

(d) Review of each Interim Rule, as modified, and recommendation for

publication as National Rule.

(e) Review and approval of Rules previously adopted for National Rules required

by new law
[1] Rule 2015(a)
[2] Rule 3016(d)

() Review of proposed Rule 3016(b)

(g) Report on possible technical amendments to Interim Rules (Professor Morris)
[1] New Interim Rule 1015(b) — change two references in National Rule
1015(b) to “522(b)(I)” to “522(b)(2)”; change reference to “522(b)(2)” to
“522(b)(3)”

[2] others as appropriate

(h) Review of Judge Bufford’s proposed chapter 15 rules (Morris memo)

(1) Review of United States Trustee proposed changes to Interim Rule 1007(b)(3)

concerning credit counseling

(j) Review of proposed changes to Interim Rule 1007(b)(7) concerning financial

management training (Morris memo)

Report by the Attorney Conduct and Health Care Subcommittee (Judge Schell)
Old Business

(a) ABA Task Force Request of June 21, 2005, concerning attorney compliance -
Santa Fe agenda item 7 referred to subcommittee

(b) Judge Mannes recommendation concerning representation of small claims by
corporations - Santa Fe agenda item 15 referred to subcommittee

Report by the Business Subcommittee (Judge Swain and Professors Resnick and
Janger)

Old Business
(a) Judge Klein’s suggestion relating to service of process initiating objections to

claims and opinion in State Line Hotel 2005 WL 857471 (Santa Fe agenda item
14)
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8.

(b) Corporate ownership issue and applicability of Rule 7007.1 in involuntary
cases and chapter 15 proceedings (Santa Fe agenda item 13)

New Business

(c) Business Rules and Forms Amendments (Morris memo)
(1) Proposed Standard Form Small Business Plan — (adopt as Official Form
25A)
(2) Proposed Standard Form Disclosure Statement — (adopt as Official
Form 25B)
(3) Discussion about possible combined plan and disclosure statement.
(4) New proposed Rule 2015(a)(6) and accompanying proposed Official
Form 25C (relating to sections 434/435 of new law reporting on
profitability of small business debtor
(5) New proposed Rule 2015.3 and proposed accompanying Official Form
26 (corporate reporting required by section 419 of new law) (entities that a
debtor has a controlling or substantial interest in)
(6) Proposed new Rule 3016(d) and proposed amendment to Rule 9009

Report by Consumer Subcommittee (Judge Wedoff)

New Business

(a) Review of Means Test Forms (Official Forms 22A, 22B, and 22C)
Judge Wedoft)

(b) Proposed Rule 4008 and impact of new section 524 on the reaffirmation
process

(c) Section 521(b)(1) issue (amending Rule 1007(c)) (Morris memo)

(d) Section 521(f)(4)(B) issue (amending Rule 1007(b),(¢)) (Morris memo)
(e) Rule 1007(b)(7),(c) concerning financial management training (Morris
memo)

Report by Privacy, Public Access and Appeals Subcommittee (Judge Klein)

Old Business
(a) Judge Adam’s proposal to amend the separate document provisions of
Rule 9021 - Santa Fe Agenda Item 10(a) referred to subcommittee

(b) Judge Rasure’s suggestion on behalf the Bankruptcy Judge’s Advisory
Group about timing raised by Rule 3002(¢)(5)
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10.

11.

12.

13.

14.

15.

16.

17.

18.

Report of Forms Subcommittee (Judge Walker and Ms. Ketchum)
Old Business
(a) Rules 1005 and 1007 relating to other tax numbers.
(b) Official Form 10 (Proof of Claim) relating to page limitations and

excerpts to implement proposed amendments to Rule 3001.

New Business

(c¢) Review of Official Forms and proposed changes in light of new law
(d) Proposed amendment to Rule 1005 to reflect the change to 8 years
between discharges. (Morris memo)

Review of Time-Computation Template (Morris memo)

Discussion Items

Report concerning the restyling of the Civil Rules; impact on the bankruptcy rules.
(Judge Zilly and Professor Morris) (Morris memo)

E Government Committee report concerning published Rule 9037 (Professor
Morris)

Report on Joint Subcommittee on Venue and Chapter 11 Matters (John Shaffer)

Revision of Director's Procedural Forms 240, Reaffirmation Agreement, and 281,
Appearance of Child Support Creditor or Representative. (Ms. Ketchum)

Discussion on electronic transmission of agenda materials (Judge Zilly)

Discussion of place and time for spring meeting 2007 (possible locations — East
Coast, California Wine Country, Phoenix or Tucson area) (Judge Zilly)

Information Items

Rules Docket

Bull Pen: Proposed amendments to Rule 5001(b) are in the "bull pen" awaiting
transmission to the Standing Committee.
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19.  Next meeting reminder: September 14-15, 2006, Seattle, Washington
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ADVISORY COMMITTEE ON BANKRUPTCY RULES

Meeting of September 29 - 30, 2005
Santa Fe, N.M.

Draft Minutes
The following members attended the meeting;:

District Judge Thomas S. Zilly, Chairman
District Judge Ernest C. Torres

District Judge Laura Taylor Swain
District Judge Irene M. Keeley

District Judge Richard A. Schell
District Judge William H. Pauley III
Bankruptcy Judge James D. Walker, Jr.
Bankruptcy Judge Christopher M. Klein
Bankruptcy Judge Mark B. McFeeley
Bankruptcy Judge Eugene R. Wedoff
Professor Alan N. Resnick

Eric L. Frank, Esquire

Howard L. Adelman, Esquire

K. John Shaffer, Esquire

J. Christopher Kohn, Esquire

G. Eric Brunstad, Jr., Esquire

J. Michael Lamberth, Esquire

The following members were unable to attend the meeting:

Circuit Judge R. Guy Cole, Jr.
Dean Lawrence Ponoroff

The following persons also attended the meeting:

Professor Jeffrey W. Morris, Reporter

Professor Edward J. Janger, adviser to the committee

Bankruptcy Judge Dennis Montali, liaison from the Committee on the
Administration of the Bankruptcy System (Bankruptcy Administration Committee)

District Judge David F. Levi, chair of the Committee on Rules of Practice and
Procedure (Standing Committee)

Circuit Judge Harris L. Hartz, liaison from the Standing Committee

Peter G. McCabe, secretary of the Standing Committee

Donald F. Walton, Acting Deputy Director, Executive Office for U.S. Trustees
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(EOUST)
Mark A. Redmiles, National Civil Enforcement Coordinator, EOUST
James J. Waldron, Clerk, U.S. Bankruptcy Court for the District of New Jersey
Ms. Patricia S. Ketchum, adviser to the Committee
John K. Rabiej, Chief, Rules Committee Support Office, Administrative Office of
the U.S. Courts (Administrative Office)
James Ishida, Rules Committee Support Office, Administrative Office
James H. Wannamaker, Bankruptcy Judges Division, Administrative Office
Robert Niemic, Research Division, Federal Judicial Center (FJC)
Philip S. Corwin, Butera & Andrews, Washington, D.C.
Jeffrey A. Tassey, Tassey & Associates, Washington, D.C.
Michael F. McEneney, Sidley Austin Brown & Wood, Washington, D.C.

The following summary of matters discussed at the meeting should be read in conjunction
with the memoranda and other written materials referred to, all of which are on file in the office
of the Secretary of the Standing Committee. Votes and other action taken by the Committee and
assignments by the Chairman appear in bold.

Introductory Matters

The Chairman welcomed the members, Judge Levi, liaisons, advisers, staff, and guests to
the meeting. The Chairman introduced the three new members, Judge Pauley, Mr. Brunstad, and
Mr. Lamberth. The Chairman noted that this is the Committee’s first meeting in years without
Judge A. Thomas Small, the former chairman. Judge Levi commended the Committee on
developing the Interim Rules and Official Forms in such a short time in order to implement the
Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 (the bankruptcy reform act).
He stated that the remarkable achievement reflects the quality of the people on the Committee
and the care of former Chief Justice William H. Rehnquist in selecting the members. Judge Levi
praised the former Chief Justice for his support of the rulemaking process and his lightning quick
grasp of ideas. Judge Levi stated that Chief Justice John G. Roberts, Jr., also supports the
rulemaking process. The Chief Justice has been a member of the Advisory Committee on
Appellate Rules for a number of years as an attorney and as a judge.

The Chairman briefed the Committee on the June 2005 meeting of the Standing
Committee. The Standing Committee gave its final approval to the proposed amendments to
Rules 1009, 5005(a), 5005(c), and 7004. A proposed amendment to Rule 4002 was withdrawn
as a result of the passage of the bankruptcy reform legislation. The proposed amendments to
Rules 1009, 5005(a), 5005(c), and 7004 were approved by the Judicial Conference at its meeting
in September 2005. The Standing Committee also approved the publication of proposed
amendments to Rules 3001, 3007(c)~(f), 4001, 6006, and proposed new Rules 6003, 9005.1, and
9037. The Standing Committee approved the publication of proposed amendments to Rules
1014, 3007(b), and 7007.1 at its meeting in January 2005.



The Committee approved the minutes of the March 2005 meeting in Sarasota,
Florida, and the August 2005 meeting in Washington, D.C. with minor corrections from
Judge Swain and Mr. Kohn.

Judge Montali reported on the June 2005 meeting of the Bankruptcy Administration
Committee. Judge Montali stated that the Bankruptcy Administration Committee has developed
interim procedures regarding fee waivers in chapter 7 cases, guidance for safeguarding the
confidentiality of tax information provided under section 521 of the Bankruptcy Code, and
procedures for approving agencies which provide credit counseling and personal financial
management training courses in the six judicial districts served by bankruptcy administrators.
Mr. Waldron stated that the interim procedures protect the confidentiality of tax information by
requiring that a party seeking access to the information must file a written request for the debtor
to file the tax returns and a motion for access to tax information which has been filed.

Judge Walker reported on the April 2005 meeting of the Advisory Committee on Civil
Rules. He discussed the Civil Rules Committee’s work on revision of the class action rules, the
electronic discovery rules, and the restyling project. Judge Klein reported on the April 2005
meeting of the Advisory Committee on evidence Rules. He stated that the Evidence Rules
Committee does not favor amending the rules unless an amendment is required by an act of
Congress or by a decision by the Supreme Court. The Evidence Rules Committee did not
propose any amendments for publication in August 2005.

Action Items

Interim Rules and Official Forms. The Chairman reported that the Standing Committee
approved the Interim Rules and Official Forms by email ballot in August 2005. The Executive
Committee of the Judicial Conference approved the Official Forms and transmitted the Interim
Rules for adoption by the courts. After the Interim Rules and Official Forms were distributed to
the courts, publishers, and the public, Senator Charles E. Grassley wrote the Chief Justice
expressing concern about some of the Interim Rules. The Director of the Administrative Office
responded and enclosed a memorandum prepared by the Reporter.

Comments on the Interim Rules and Official Forms may be submitted by mail or
electronically through a special link on the federal rulemaking page of the Judiciary’s Internet
website. The Chairman stated that 20 comments had been received by the time of the meeting.
He stated that it might be possible to hold a public hearing on the Interim Rules and Official
Forms this winter. The Interim Rules and Official Forms are expected to apply to bankruptcy
cases from October 17, 2005, until final rules are promulgated and effective under the regular
Rules Enabling Act process. Meanwhile, the Committee will continue to study the Bankruptcy
Reform Act and expects to request permission to publish proposed new and amended rules based
on the Interim Rules and the comments received on them at some time in 2006. The Committee
discussed whether it would be better to publish the proposed new rules and forms early and
provide for an extended comment period or to publish the proposed new rules and forms at the
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usual time in August, when the courts and practitioners have had more experience working with
the bankruptcy reform act and the Interim Rules and Official Forms.

Several Committee members stressed the importance of following the normal Rules
Enabling Act process. Judge Levi stated that the Rules Enabling Act process derives its
legitimacy from its participatory nature and openness to public scrutiny. The Chairman stated
that the Committee tried to follow the spirit of the Rules Enabling Act by posting the Interim
Rules and Official Forms on the Internet. The Committee discussed the distinction between
correcting minor typos in the Interim Rules and Official Forms and making more significant
changes and whether extensive changes are likely in the rules and forms published for comment.
The Committee also discussed the distinction between amendments to the rules, which are
approved by the Supreme Court and transmitted to Congress, and amendments to the Official
Forms, which are prescribed by the Judicial Conference.

Official Forms 22A and 22C. Mr. Redmiles stated that the Internal Revenue Service has
separated its local standards for housing and utilities into mortgage/rent expenses and non-
mortgage expenses. This requires modification of the Statement of Current Monthly Income and
Means Test Calculation, Official Form 22A or 22A(Alt.), and the Statement of Current Monthly
Income and Calculation of Commitment Period and Disposable Income, Official Form 22C or
22C(Alt.). The Committee considered suggested modifications of Official Forms 22A and 22C
drafted by Judge Wedoff and Mr. Redmiles. Mr. Redmiles withdrew his drafts.

In order to preserve the original numbering scheme, the Committee agreed to designate
two revised lines as lines 20A and 20B on Official Form 22A and as lines 25A and 25B on
Official Form 22C. The IRS has declined to post the separate standards on its own website and
will not use the separate standards for tax collection, but the standards will be posted on the
EOUST website. In order to give filers information on where to get the required numbers, the
Committee agreed to add a reference to the EOUST website to lines 20A and 20B of Official
Form 22A and to lines 25A and 25B of Official Form 22C . The Committee agreed to add a
section in which a debtor who contends that the process set out in lines 20A and 20B or lines
25A and 25B does not accurately compute the allowance to which the debtor is entitled under the
IRS Housing and Utilities Standards can assert that an additional amount should be allowed and
can set out the basis for that contention.

The Committee discussed the deduction of actual future payments on secured claims and
the directive not to include insurance and taxes on line 41 of the current form 22A. Mr. Frank
stated that the debtor is required to pay the insurance and taxes even if the lender does not hold
the funds in escrow. Mr. Redmiles stated that the debtor does not get the deduction twice
because these payments are backed out of the IRS Standards in the calculation of the deduction
on line 20B or on line 25B. The Committee agreed to the change on Official Forms 22A and
22C. A motion to revise Official Forms 22A(Alt.) and 22C(Alt.) was approved without
dissent. A motion to withdraw the existing Official Forms 22A and 22C and to redesignate
the amended Official Forms 22A(Alt.) and 22C(Alt.) as Official Forms 22A and 22C was
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approved without dissent.

The Committee considered suggested amendments to Form 22C, Statement of Current
Monthly Income and Disposable Income Calculation, drafted by Judge Wedoff and Mr. Frank to
provide for the calculation of the applicable commitment period for the chapter 13 plan. One
draft calculated the applicable commitment period first and then the debtor’s disposable income.
The other draft reversed the two calculations. Judge Wedoff stated that a compromise approach
would require the debtor to make the calculation set out on the draft amendments but would
permit the debtor to contend that the income of the debtor’s non-filing spouse should not be
counted.

The Committee discussed whether all chapter 13 debtors should be required to calculate
the applicable commitment period at the beginning of the case when it is a confirmation issue
which will not arise in many cases and much of the information is available on other forms.
Several Committee members stated that capturing the information at the beginning of the case on
a single form would help debtors, creditors, and the standing trustee and would make the chapter
13 system more efficient. Judge McFeeley stated that spelling out the required information
would make it easier for pro se debtors to prepare their repayment plans. The Reporter stated
that, if the calculation is not part of the national form, chapter 13 trustees may require debtors to
make the calculation on a separate form. Differing local practices could hinder national
creditors.

Judge Montali suggested requiring the debtor to furnish the information without making
the calculation or selecting a checkbox. Professor Resnick suggested revising the checkboxes on
page 1 of the form to avoid an estoppel argument against the debtor. The Committee agreed to
preface the checkboxes with the phrase “According to the calculation required by this statement,
check the boxes as indicated.” A motion to approve Judge Wedoff’s draft amendment of
Official Form 22C, as revised, was approved by a vote of 8-4. Professor Resnick suggested
revising the checkboxes on Official Form 22A to read as follows: “According to the calculations
required by this statement: [1 The presumption arises. [1 The presumption does not arise.
(Check the box as directed in Parts I, I1I, and VI of this statement.)” A meotion to approve the
suggested language for Official Form 22A was approved without dissent. The chairman’s
suggestion to make the same change on Official Form 22C also was approved without
dissent.

The National Bankruptcy Conference has written the Committee expressing concern that,
by taking a position on the interpretation of section 707(b), the Official Forms force debtors to
make statements, under penalty of perjury, regarding significant issues of law with which the
debtors do not agree and which could be considered admissions in later proceedings. The
National Bankruptcy Conference expressed concern specifically with including a non-filing
spouse’s income in the means test and not deducting other necessary expenses unless they fit in
the categories listed on the form.



Professor Resnick stated that Official Form 22 should be neutral. He stated that the
means test form is a pleading and that the debtor should be allowed to assert a good faith position
on the form. Professor Resnick stated that, even if the debtor asserts that the non-filing spouse’s
income should not be included on Form 22A and, as a result, the clerk does not send creditors an
initial presumption of abuse notice within 10 days of the petition, the United States trustee still
gets the means test form and could contest the debtor’s assertion. Judge Wedoff stated that the
safe harbor provision in section 707(b) requires that some debtors include their non-filing
spouse’s income. He stated that, by excluding the non-filing spouse’s income, these debtors
would not be required to complete the rest of the form. The Committee also discussed whether
debtors should be allowed to deduct other necessary expenses which are not included in the IRS
standards listed on the form. Professor Resnick moved to reconsider inclusion of a non-filing
spouse’s income and the deduction of other necessary expenses. Several Committee members
expressed concern about changing the form just before October 17, 2005, effective date of the
bankruptcy reform act. Mr. Walton stated that the form is based on lots of compromises and
discussions, which could be upset by reopening the two issues. The motion to reconsider failed
by a vote of 9-4. The Chairman referred the National Bankruptcy Conference’s letter and
the issues raised by the letter to the Consumer Subcommittee for consideration as part of
the revision of the national rules.

Implementation of Section 522(q). The Interim Rules include an amendment to Rule
4004(c)(1)(I) to implement sections 522(q) and 727(a)(10) of the Bankruptcy Code. The
Reporter stated that the Committee limited the provision to chapter 7 cases because section
522(q) only applies in a handful of states where the homestead exemption could exceed $125,000
and discharges in individual chapter 11, 12, and 13 cases are entered only after the completion of
plan payments. In addition, the chapter 7 provision requires that the court make a positive finding
while the chapter 11, chapter 12, and chapter 13 provisions require negative findings. The
Reporter stated that waiting until national rules are enacted may not be appropriate, however,
because the debtor may make an early payout under the plan or the choice of law provisions in
section 522(b)(3) may extend the geographic reach of those state’s high exemption laws. Judge
Wedoff stated that the Committee should deal with the issue in order to avoid unnecessary work
and inconsistent local procedures in the courts.

Professor Resnick stated that requiring the debtor to state, under penalty of perjury, that
section 522(q) does not apply, i.e., that the debtor has not committed a crime, in order to claim a
valid homestead exemption could force the debtor to commit perjury. Judge Wedoff stated that
section 522(q) has two elements — the felony and the pending proceeding. He stated that, if
there is no pending proceeding, there is no perjury and, if the debtor has already been convicted,
a creditor could use that conviction to object to the discharge.

The Committee discussed whether the issue could be simplified by requiring a notice that,
unless a creditor objects, the court will find that there is no reasonable basis to believe that
section 522(q) applies to the debtor and that there are no pending proceedings. Because creditors
may not know whether there is a pending proceeding, the Committee also discussed either
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requiring all individual debtors in chapter 11, chapter 12, and chapter 13 to file a section 522(q)
statement or requiring the debtor to file a statement if the debtor claims a homestead exemption
which exceeds $125,000. The Committee also discussed the timing of the notice or statement.
Should the notice be given or the statement filed at the beginning of the case or should the notice
or statement come when the debtor has completed the plan payments or requests a hardship
discharge? By a vote of 8-1, the Committee agreed in principle to require an individual
debtor in chapter 11, 12, or 13 case to file a section 522(q) statement if the debtor claims a
homestead exemption which exceeds $125,000 and to require that the statement be filed
just before the discharge.

The Reporter presented a draft of Interim Rule 1007(b)(8) and (c). The Committee
agreed to strike the phrase “by the debtor” from subdivision (¢). The Committee discussed what
would happen if an individual debtor in a chapter 11, 12, or 13 case completes the plan payments
and is required to file the statement but does not do so. The Reporter stated that the case would
be closed without a discharge. One Committee member stated that, if the debtor no longer has an
attorney, the trustee may advise the debtor to file the statement. The Committee agreed to revise
subdivision (c) to require that the statement required by subdivision (b)(8) should be filed “not
earlier than the date of the last payment made by the debtor under the plan or the date of a motion
for entry of discharge under §§ 1141(d)(5)(B), 1228(b), or 1328(b).” Mr. Adelman suggested
that the phrase “to the best of the debtor’s knowledge” be deleted from subdivision (b)(8) since
the requirement is included in Rule 1008. The Committee agreed. The Committee agreed to
revise the Committee Note to state that creditors receive notice of the time to move for
postponement of the discharge, not to object to the statement. A motion to approve Interim
Rule 1007(b)(8) and (c) and the Committee Note as revised was approved without dissent.

The Reporter presented a draft of Interim Rule 2002(f)(11) to require that creditors be
given notice of the time to move for postponement of the discharge under sections 1141(d)(5)(B),
1228(b), or 1328(b) A motion to approve Interim Rule 2002(f)(11) and the Committee Note
was approved without dissent. The Reporter presented a draft of Interim Rule 4004(¢)(3) to
provide that the court shall not grant a discharge in an individual chapter 11, 12, or 13 case
earlier than 30 days after the filing of the statement required under Rule 1007(b)(8). Because not
every debtor is required to file the statement, the Committee agreed to substitute “If the debtor is
required to file a statement under Rule 1007(b)(8), the court shall not grant a discharge earlier
than 30 days after the filing of the statement.” A motion to approve Interim Rule 4004(c)(3) as
revised was approved without dissent.

Failure to Provide or File Requested Tax Documents. The Reporter stated that the
bankruptcy court in the Southern District of New York had noted that section 1228 of the
bankruptcy reform act states that the court shall not grant a chapter 7 debtor a discharge unless
the debtor has provided requested tax documents to the court. Because the court may not know
whether any tax documents have been requested or whether the debtor has filed additional returns
with the tax authorities but not with the court, Professor Resnick suggested that the debtor be
required to file a statement that all requested income tax returns or transcripts have been filed.
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Mr. Waldron stated that, as provided in section 315(c) of the bankruptcy reform act, the Director
of the Administrative Office has established procedures for safeguarding the confidentiality of
tax information. The procedures state that the United States trustee, bankruptcy administrator,
trustee, or other party in interest file a written request that a debtor file copies of tax returns with
the court. The Committee agreed in principle that, if a request for tax documents has been
made and filed, the debtor must file a statement that all of the tax documents have been
provided.

The Reporter presented a draft of Interim Rule 4004(c)(1)(K) to provide that the court
shall not issue the discharge in a chapter 7 case if the debtor has failed to file with the court each
federal income tax return or transcript of such tax return as required under section 521(f) of the
Code. The Committee agreed to substitute “the debtor has not filed with the court any tax
documents required to be filed under § 521(f).” The Committee discussed how the clerk would
know whether the debtor had filed all of the tax documents since the debtor may file additional
documents with the tax authorities during the course of the case. The Committee agreed to
substitute “a motion to delay discharge, alleging that the debtor has not filed with the court all tax
documents required to be filed under § 521(f), is pending.” A motion to approve Interim Rule
4004(c)(1)(K) as revised was approved without dissent. The Committee agreed to substitute
the following for the first paragraph of the Committee Note covering the two amendments to
Interim Rule 4004: “Subdivision (c)(1) is amended by adding subparagraph (K) to implement §
1228(a) of Public Law No. 109-8.” A motion to approve the Committee Note as revised was
approved without dissent.

Interim Rule 8001(f). The Reporter stated that Interim Rule 8001(f) covers a direct
appeal to the court of appeals from a final judgment, order, or decree of the bankruptcy court and
from an appeal of an interlocutory order or decree of the bankruptcy court. Although the Interim
Rule suggests that a grant of leave to appeal is required for any interlocutory appeal, section
158(a)(2) of title 28 authorizes interlocutory appeals of interlocutory orders and decrees issued
under section 1121(d) of the Bankruptcy Code. The Reporter presented a draft amendment to
cover all three forms of appeals. A motion to approve the proposed amendment to Interim
Rule 8001(f) approved without dissent.

Other Pending Matters Including Comments on the Interim Rules and Official Forms.
Bankruptcy Judge Robert E. Grant wrote the Committee concerning the impact of the Interim

Rules and the amendment of section 524 of the Bankruptcy Code on the reaffirmation process.
The Reporter stated that the proposed amendment to Rule 4008 which was to be effective on
December 1, 2005, has been withdrawn as a result of the passage of the bankruptcy reform act
but that there still may be a need to require that reaffirmation agreements be filed earlier. Judge
Montali suggested that the timing problem could be resolved by dividing Rule 4008 and putting
the new section 524(k) provisions in the second paragraph. A suggestion to defer the matter
and consider it as part of the amendment of the national rules was approved without
dissent. The matter will be referred to the Consumer Subcommittee for further action.




The Committee also discussed the comments on the Interim Rules and Official Forms
submitted by Bankruptcy Judge Bruce A. Markell, Bankruptcy Judge Robert J. Kressel, and
others. The Committee discussed how to disseminate the Interim Rules and clearly indicate the
changes since the Interim Rules were originally approved in August. The Chairman suggested
distributing “redline” copies of the Interim Rules which are amended and copies of the complete
Interim Rules, including the ones which have been amended. A Committee member suggested
dating updates to the Interim Rules.

The Committee discussed the small business profitability and compliance report required
by section 434 of the bankruptcy reform act. Because the reporting provision is not effective
until 60 days after rules are enacted to implement it, the form was not included in the Interim
Rules and Official Forms. The Reporter stated he plans to contact experts on bankruptcy
insolvency accounting for suggestions for the form.

Model Plan and Disclosure Statement. Professor Janger stated that a group of members
of the Business Subcommittee has completed a draft model plan for small chapter 11 debtors and
expects to prepare a draft model disclosure statement for consideration at the March meeting. He
stated that the group probably also will prepare a combined model plan and disclosure statement
for the March meeting. Professor Janger said the group had shortened the model plan from 12
pages to 5. Professor Resnick stated that the model plan is a “bare bones” plan which can be
modified as necessary. He stated that the debtor can use the model plan or write its own plan as
long as the plan is not inconsistent with the Bankruptcy Code. Ms. Ketchum suggested that the
model plan include a statement that the form can be supplemented or customized. The
Committee discussed the model plan and made several changes in the draft. The Committee also
discussed the statutory provision for the courts to approve their own model plans and disclosure
statements. A motion to approve the draft model plan in principle was approved without
dissent. Further consideration of the model plan and disclosure statement will be on the
agenda for the March 2006 meeting.

Proposed Rule 2002(g)(4), the Bankruptcy Reform Act, and Interim Rule 2002. A
pending amendment to Rule 2002(g) would allow an entity to designate an address for the
purpose of receiving notices. The proposed amendment is pending before Congress with an
effective date of December 1, 2005. The amendment was requested by creditors and endorsed by
the Judiciary as a means of providing additional service while saving money. Sections 342(e)
and (f), which were added to the Bankruptcy Code by the reform act, provide that a creditor in an
individual chapter 7 or 13 case may file a notice of address which must be used by the debtor and
the court thereafter in that case and that an entity may file with any bankruptcy court a notice that
all courts must use for that creditor in all chapter 7 and chapter 13 cases. The Committee has
concluded that the new statutory provisions do not conflict with the proposed amendment to Rule
2002(g)(4), even if the statute gives creditors additional rights.

The Reporter stated that existing Rule 2002(g)(2), provides, however, that in the absence
of a notice under Rule 2002(g)(1), notices shall be sent to the address shown on the list of
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creditors, which does not take into account the new section 342(f). The Reporter suggested that
an exception for section 342(f) of the Code be added to Interim Rule 2002(g)(2). A meotion to
incorporate an exception for section 342(f) in Interim Rule 2002(g)(2) was approved
without dissent. A motion to approve the Interim Rules as amended was approved without
dissent.

Official Form 1, Voluntary Petition. Official Form 1 was intended to function both as a
voluntary petition under the appropriate chapter of the Bankruptcy Code and as a petition for
recognition under chapter 15. Ms. Ketchum stated that the language in the signature block
labeled “Signature of a Foreign Representative of a Recognized Foreign Proceeding” probably
works reasonably well for a foreign representative filing a voluntary petition after recognition has
been grated, but that the language does not work well for a foreign representative seeking
recognition under chapter 15.

Ms. Ketchum suggested revising the form to include two signature blocks: one for filing
a voluntary case and one for seeking recognition. Mr. Shaffer suggested using a single signature
block for foreign representatives with two checkboxes. Ms. Ketchum presented a draft revision
incorporating the suggestion. The draft struck the words “of a Recognized Foreign
Representative” from the title of the signature block, the word “main” from the first sentence of
the statement, and the second sentence of the statement in its entirety. The checkboxes were as
follows: “[0 The debtor requests relief in accordance with chapter 15 of title 11, United States
Code. Certified copies of the documents required by § 1515 of title 11 are attached.
O Pursuant to § 1511 of title 11, United States Code, the debtor requests relief in accordance
with the chapter of title 11 specified in this petition. A certified copy of the order granting
recognition of the foreign main proceeding is attached.” Judge Montali suggested substituting “I
request” for “The debtor requests” in each checkbox. The Committee agreed. A motion to
approve the amendment to Official Form 1 as revised was approved without dissent.

Official Forms 9G and 9H. § 341 Notices for Chapter 12 Family Farmers. Ms. Ketchum
stated that the bankruptcy reform legislation amended section 109(f) of the Bankruptcy Code to

extend relief under chapter 12 to family fishermen. She stated that the title of the form on page 1
and the first explanation on page 2 refer only to family farmers. She stated that the absence of a
reference to family fishermen could be confusing to creditors in a family fishermen case. The
Committee agreed to defer the matter to the March 2006 meeting. The matter will be
referred to the Forms Subcommittee.

Letter from the ABA Task Force on Attorney Discipline. The Committee discussed a
letter dated June 21, 2005, from the American Bar Association Task Force on Attorney
Discipline. The Committee concluded that no change was required in the Interim Rules.
The Chairman referred the matter to the Subcommittee on Attorney Conduct and Health
Care for further consideration as part of the revision of the national rules.

Objections to Exemptions. At its meetings in September 2004 and March 2005, the
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Committee discussed proposed amendments to Rule 4003(b) to extend the time to object to
exemptions when the debtor’s claim of exemptions has no good faith basis and to Rule 4003(b)
to permit creditors to object to the exemption as a defense to a lien avoidance action
notwithstanding that the Rule 4003(b) objection period has expired. The proposed amendment
to Rule 4003(d) was approved in principle at the March meeting and both amendments
were then referred to the Consumer Subcommittee for further study.

The Reporter stated that the subcommittee has recommended extending the 30-day
objection period in Rule 4003(b) to 60 days after the meeting of creditors and adding a new
subdivision (b)(2) which provides that the trustee may file an objection at any time up to one year
after the closing of the case if the debtor fraudulently asserted the claim of exemption. The
Committee discussed whether a Rule 9011 standard would be better, but agreed to retain the
fraud standard and the one-year deadline, which are the same as those for revoking the debtor’s
discharge under section 727(d) of the Bankruptcy Code. Mr. Brunstad stated that the fraud
standard would protect a debtor who innocently submits an unjustified claim of exemptions.
Because the trustee is discharged when the case is closed, the Committee agreed to provide in
subdivision (b)(2) that the United States trustee also can object up to one year after closing. The
Committee agreed to correct the reference to § 522(b)(3) in the first paragraph of the Committee
Note. A motion to approve the proposed amendments and the Committee Note as revised
was approved without dissent.

Director’s Procedural Forms. Ms. Ketchum presented draft revisions of Director’s
Procedural Forms 18], 18JO, 18F, 18FH, 18W, and 18WH, discharge forms for use in joint
cases, chapter 12 cases, and chapter 13 cases. She asked that the Committee members review the
drafts and respond by email by October 4, 2005 with any suggested changes.

Ms. Ketchum stated that most of the draft revision of Form B201, Notice to Individual
Consumer Debtor under § 342(b) of the Bankruptcy Code, represented a consensus of the
Subcommittee on Forms but that the subcommittee was unable to agree on the signature blocks.
Ms. Ketchum stated that a pro se debtor must read and sign the notice but there are questions
about whether a debtor with an attorney or a bankruptcy petition preparer must file a copy of the
notice and who should sign it. Judge Montali stated that section 110 of the Code requires that a
petition preparer sign all documents the preparer prepares for filing. The signature blocks for
individual or joint debtors and for petition preparers on Official Form 1, Voluntary Petition,
include references to obtaining or providing the 342(b) notice. Because section 342(b) requires
that the clerk provide a notice to an individual, consumer debtor before the case is filed, several
Committee members stated that requiring the debtor to sign and file a copy of the notice would
avoid any question about whether the notice has been given. Mr. Frank stated that a separate
filing by the debtor’s attorney is not needed because the attorney would usually have the debtor
sign the notice and retain the signed copy in the attorney’s files. The Committee agreed to delete
the certification by the debtor’s attorney. A motion to approve Form B201 as revised was
approved without dissent.
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Ms. Ketchum presented two versions of a draft revision of Form B240, Reaffirmation
Agreement. The two versions differed in where the caption is placed and how much of the form
would be filed with the court. The Committee agreed to use Mr. Kohn’s version of the form with
the caption on the first page and the entire form to be filed. The Committee agreed with Judge
Klein’s suggestion to substitute the following for the last two sentences of the Order Approving
Reaffirmation Agreement: “COURT ORDER: The court grants the debtor’s motion and
approves the reaffirmation agreement described above.” A meotion to approve Form B240 as
revised was approved with one dissenting vote.

Rule 5001(b) and Court Hearings During Emergencies. At its meeting in September
2003, the Committee approved in principle a proposed amendment to Rule 5001(b) which would
authorize bankruptcy judges to hold court outside the district in emergencies. Further action was
deferred until Congress acted on the related amendment to section 152(c) of title 28. The
catastrophic events of Hurricane Katrina brought the matter back to Congress. The Federal
Judiciary Emergency Special Sessions Act of 2005, Public Law 109-63, was signed by the
President on September 9, 2005. The Committee reviewed the draft language approved in 2003
and agreed to move the phrase “except as provided in 28 U.S.C. § 152(c)(2)” to the end of the
rule and to change the statutory reference in the Committee Note to “§ 152(c)(2).” A motion to
approve the proposed amendment and the Committee Note as revised was approved
without dissent.

Information and Discussion Matters

Rules 1005 and 1007 and Official Form 10, Proof of Claim. The Committee discussed
the inclusion of federal tax identification numbers other than social security numbers in captions
and statements as provided in Rules 1005 and 1007. The Committee discussed the status of the
proposed amendment to Official Form 10 to facilitate electronic filing. The Reporter stated that,
if the amendment to Form 10 is published in August 2006, it can take effect at the same time as
the related amendments to Rule 3001 which were published in August 2005. The chairman
referred these matters to the Subcommittee on Forms. An amendment to Schedule I of
Official Form 6 was requested by the EOUST and published in August 2004. As a result of the
enactment of the bankruptcy reform act, the EOUST amendment was withdrawn and Schedule I
was amended to require that married debtors in chapter 7, 11, 12, and 13 cases include their non-
filing spouses’ income, whether or not a joint petition is filed, unless the spouses are separated
and a joint petition is not filed. The amendment to Schedule I was effective on October 17,
2005. The Committee endorsed the withdrawal of the EOUST amendment since it is no
longer needed.

Notice of Newly Discovered Assets. Bankruptcy Judge Dana L. Rasure wrote the
Committee on behalf of the Bankruptcy Judges Advisory Group concerning timing issues raised
by Rule 3002(c)(5). The Committee discussed the matter at the March 2005 meeting and
referred it to the Subcommittee on Privacy, Public Access, and Appeals. The Committee
agreed to defer the matter pending the planned study of the time periods in all federal
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rules.

Separate Document Requirement. The Subcommittee on Privacy, Public Access, and
Appeals has been considering whether Rule 9021 should be amended to address the impact of the
recent revision of Civil Rule 58 and whether the separate document requirement should be
modified in bankruptcy matters. Professor Resnick stated that many bankruptcy attorneys would
be shocked to know that, if a judgment is not set forth in a separate document, judgment is not
entered for purposes of appeal until 150 days after the judgment is entered on the docket. Judge
Klein said the change in the Civil Rule, which is incorporated by Bankruptcy Rule 9021, took
care of the problem because 150 days has passed by the time the appellate court sees the appeal.
Because the subcommittee was unable to agree on whether any change is needed in the separate
document requirement in bankruptcy matters and, if so, what change, the Chairman suggested
taking no action at this time. Professor Resnick suggested referring the issue to the
subcommittee to define what is a separate document. The Committee agreed to refer the issue
to the Privacy, Public Access, and Appeals Subcommittee.

Additional Time to Appeal. The Subcommittee on Technology and Cross Border
Insolvency and the full Committee have considered whether Rule 8002 or Rule 9006 should be
amended to provide additional time for the appeal of judgments, degrees, or orders in bankruptcy
cases. The Committee deferred action pending the planned study of the time periods in all
federal rules.

Restyled Civil Rules. The Committee discussed the need to review the interplay between
the restyled Civil Rules and the Bankruptcy Rules and to send any recommendations for changes
in the restyled rules to the Civil Rules Committee by December 15, 2005. All Committee
members volunteered to assist in the review. The Reporter said he and the Chairman would
divide the restyled Civil Rules and allocate them to groups of two or three Committee
members and staff for review.

Administrative Matters

The Chairman extended very special thanks for their service to the four members who are
leaving the Committee: Judge Torres, Professor Resnick, Mr. Frank, and Mr. Adelman.

The Committee’s next regularly scheduled meeting will be at the Carolina Inn, Chapel
Hill, N.C., in March 2006. The Chairman stated that three days may be needed for the spring
meeting. Subsequent to the meeting, the Chairman scheduled the meeting for March 8 - 10,
2006. The Chairman stated that, if a number of substantive comments are received on the
Interim Rules and Official Forms, they may be set for a public hearing in Washington. The fall
2006 meeting will be in the West, possibly in Seattle, Jackson Hole, or the Napa Valley. The
Chairman asked that Committee members email their preferences to him.
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Respectfully submitted,

James H. Wannamaker, III

-14-



ADVISORY COMMITTEE ON BANKRUPTCY RULES

Meeting of March 10-11, 2005
Sarasota, Florida

Draft Minutes

The following members attended the meeting:

District Judge Thomas S. Zilly, Chairman
Circuit Judge R. Guy Cole, Jr.

District Judge Ernest C. Torres

District Judge Laura Taylor Swain
District Judge Irene M. Keeley

District Judge Richard A. Schell
Bankruptcy Judge James D. Walker, Jr.
Bankruptcy Judge Christopher M. Klein
Bankruptcy Judge Mark B. McFeeley
Bankruptcy Judge Eugene R. Wedoff
Professor Alan N. Resnick

Dean Lawrence Ponoroff

Eric L. Frank, Esquire

Howard L. Adelman, Esquire

K. John Shaffer, Esquire

J. Christopher Kohn, Esquire

The following persons also attended the meeting:

Professor Jeffrey W. Morris, Reporter

Bankruptcy Judge A. Thomas Small, former chairman

Professor Mary Jo Wiggins, former member

Bankruptcy Judge Dennis Montali, liaison from the Committee on the
Administration of the Bankruptcy System (Bankruptcy Administration Committee)

Circuit Judge Harris L. Hartz, liaison from the Committee on Rules of Practice
and Procedure (Standing Committee)

Professor Daniel R. Coquillette, reporter of the Standing Committee

Peter G. McCabe, secretary of the Standing Committee

Professor Daniel J. Capra, reporter to the Advisory Committee on Evidence Rules
(Evidence Rules Committee) (participated by telephone)

Lawrence A. Friedman, Director, Executive Office for U.S. Trustees (EOUST)

Roberta A. DeAngelis, Assistant U.S. Trustee, Newark, New Jersey

James J. Waldron, Clerk, U.S. Bankruptcy Court for the District of New Jersey

Patricia S. Ketchum, consultant to the Committee
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John K. Rabiej, Chief, Rules Committee Support Office, Administrative Office of
the U.S. Courts (Administrative Office)

James Ishida, Rules Committee Support Office

James H. Wannamaker, Bankruptcy Judges Division, Administrative Office

Robert Niemic, Research Division, Federal Judicial Center (FJC)

The following summary of matters discussed at the meeting should be read in conjunction
with the memoranda and other written materials referred to, all of which are on file in the office
of the Secretary of the Standing Committee. Votes and other action taken by the Committee and
assignments by the Chairman appear in bold.

Introductory Matters

The Chairman welcomed the members, former members, liaisons, advisers, and guests to
the meeting. The Chairman welcomed Dean Ponoroff to the Committee, and noted that this
would be the last Committee meeting attended by Judge Small and Professor Wiggins.

The Committee approved the minutes of the September 2004 meeting with two
clarifications. In the last sentence of the first full paragraph on page 10, “to Rule 3007" was
inserted after “amendment.” In the third full paragraph on page 13, “as to Rule 7007.1" was
inserted after “dissenting vote” and the final sentence of the paragraph was deleted.

Judge Small briefed the Committee on the January 2005 meeting of the Standing
Committee. The Standing Committee approved the proposed amendments to Rules 1014, 3007,
and 7007.1 for publication. The Standing Committee discussed the proposed ““fast track”
amendments to Rules 2002(g), 9001, and 9036 in anticipation of approving them after the close
of the comment period on February 15, 2005. No comments were submitted on the three
proposed amendments and they were approved by the Committee and by the Standing Committee
by email ballot. Judge Small stated that the Standing Committee gave final approval to the
proposed new Civil Rule 5.1. He reported that the proposed restyling of the Civil Rules has been
completed and the restyled rules have been published for comment. Judge Small stated that the
Standing Committee will organize a group including representatives from all of the advisory
committees to consider the rules for the computation of time.

Judge Montali and Judge Klein reported on the January 2005 meeting of the Bankruptcy
Administration Committee. The Bankruptcy Administration Committee recommended that the
Judicial Conference request that Congress create 47 additional judgeships, convert three existing
temporary bankruptcy judgeship positions to permanent status, and extend one temporary
judgeship for an additional five-year period. Judge Montali stated that 2005 Bankruptcy Court
Case Weighting Study is underway. Bankruptcy judges have been divided into five groups. The
judges in each group will record the time they devote to cases and other judicial activities for a
ten-week period. The voluntary, confidential reports will be used to update the 1988-1989 case
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weights. Judge Klein stated that the Bankruptcy Administration Committee is keenly interested
in the work of the Joint Subcommittee on Venue and Chapter 11 Matters, which met in
conjunction with the Bankruptcy Administration Committee.

Judge Walker reported on the October 2004 meeting of the Advisory Committee on Civil
Rules (Civil Rules Committee) . He discussed proposed new Civil Rule 5.1, the restyling
project, and the Civil Rules Committee’s work on class actions and electronic discovery. Judge
Walker stated that there is intense interest in electronic discovery, which has been the subject of
three public hearings.

Judge Klein reported on the January 2005 meeting of the Evidence Rules Committee.
Judge Klein stated that the Evidence Committee’s sentiment is not to change the Evidence Rules
unless forced to do so by a new statute or a decision by the Supreme Court. Judge Klein stated
that the Evidence Committee has an on-going project to inventory the federal common law of
privilege even though a statute would be required to establish specific federal privileges.

The Chairman reported that the amendments to Rules 1011, 2002(j), and 9014 and
Official Forms 16D and 17 were effective on December 1, 2004.

The Chairman stated that Judge Steven W. Rhodes was the only person to make a timely
request to testify at the scheduled public hearings on the proposed amendments to Rule 4002.
Judge Rhodes agreed to waive his testimony and the hearings were cancelled. Judge Rhodes
discussed his concerns during a teleconference with the Chairman and the Reporter and his 43-
page statement was circulated to the Committee.

Action Items

“Fast Track” Notice Amendments. The Committee received only one comment on the
proposed “fast track” amendments to Rules 2002(g), 9001, and 9036. The comment by the State
Bar of California’s Committee on the Federal Courts favored the amendments. The three “fast
track” amendments were approved by electronic ballot by the Committee and the Standing
Committee before the meeting and were transmitted to the Judicial Conference.

The Committee discussed section 315 of the Bankruptcy Abuse Prevention and
Consumer Protection Act of 2005 (the bankruptcy bill), which, like Rule 2002(g), provides for
creditors to register a national or regional address to be used for notices. The Chairman stated
that the clerk of the Supreme Court would be informed of the possible conflict between the two
provisions. Judge Torres moved to give the Chairman discretion to request that the Supreme
Court not transmit the proposed amendment to Congress if the legislation is enacted. The
motion carried without dissent. The Chairman stated that he would confer with the Reporter
and the Chairman of the Subcommittee on Technology and Cross Border Insolvency before
acting. Mr. Shaffer asked that the Committee be informed by email. The Committee discussed
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whether the proposed amendment to Rule 9036 should include a provision that service by
electronic means is not effective if the party making service learns that the attempted service did
not reach the person to be served. The Committee took no further action on the amendment.

Mandatory Use of Electronic Filing. Proposed amendments to Rule 5005(a)(2), Civil
Rule 5(¢), and Appellate Rule 25(a) were published for comment in November 2004 at the
request of the Committee on Court Administration and Case Management. The three
amendments were intended to save time and money for the courts by encouraging electronic
filing. The Committee discussed the comments by the American Bar Association and others
expressing concern that any court mandating electronic filing should provide appropriate
exclusions or exceptions for indigent, disabled, or self-represented litigants. The Committee
discussed whether the proposed amendment or the Committee Note should be revised. The
Committee also discussed whether the matter should be left to the judicial councils of the
circuits, which have the authority to abrogate local bankruptcy rules. Judge Klein moved to
revise the proposed amendment by inserting the sentence “Courts requiring electronic filing shall
reasonably accommodate parties who cannot feasibly comply with the mandatory electronic
filing rule.” The revised rule was approved by a 9-5 vote. The Chairman directed the
Reporter to revise the Committee Note to be consistent with the revision.

Proposed Amendments to Rules 1009, 4002, 5005©, and 7004, and Schedule I of Official
Form 6. Proposed amendments to Rules 1009, 4002, 5005©, and 7004, and Schedule I were
published for comment in August 2004. The Committee received no negative comments on the
proposed amendment to Rule 1009. A motion to recommend final approval of the proposed
amendment to Rule 1009 was approved without dissent. The Committee received no
negative comments on the proposed amendment to Rule 5005©. A motion to recommend final
approval of the proposed amendment to Rule S005© was approved without dissent.

The Committee received no negative comments on the proposed amendment to Rule
7004. Bankruptcy Judge James E. Massey, however, called the Committee’s attention to his
decision in In re Khalif, 308 B.R. 614 (Bankr. N.D. Ga. 2004) in which the court found that
service on the debtor at the address listed in response to question 18 in the statement of financial
affairs is not the address anticipated by Rule 7004(b)(9). The Reporter stated that the Committee
has already acted to correct this problem by deleting the reference to the statement of financial
affairs in the proposed amendment to Rule 7004(b)(9) but that the deletion was not explained in
the Committee Note. Judge Wedoff moved to amend the Committee Note by adding the
explanatory paragraph set out on pages 4-5 of the Reporter’s memorandum of February 24. The
motion was approved without dissent and the Committee recommended final approval of
the proposed amendment to Rule 7004. The Committee discussed whether to require dual
service by mailing to the debtor’s street address and the debtor’s mailing address, if the mailing
address is different from the street address. Dean Ponoroff’s motion to take no action was
approved without dissent.

One comment questioned the relevance of a non-filing spouse’s income and complained
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that the proposed amendment to Schedule I is unfair to married couples because the reporting
requirement does not apply to unmarried couples. The Reporter stated that the Committee
discussed the relevance of the information at previous meetings. Judge Wedoff stated that the
debtor’s current monthly income under the bankruptcy bill’s means test includes any regular
contributions to the debtor’s household expenses and that Schedule I will have to be completely
redone to comply with the bill. The Committee discussed whether to go forward with the
published amendment to Schedule I, to table the amendment, or to go forward but refer the
matter back to subcommittee if the bankruptcy bill is passed. Judge Torres moved to recommend
final approval of the published amendment. The motion was approved without dissent. Judge
Wedoff moved to table the proposed amendment if the bill passes. Professor Resnick and Judge
Walker suggested giving the Chairman discretion to refer the proposed amendment to the Forms
Subcommittee if the bill passes. Judge Wedoff agreed to the substitution. The substitute
motion was approved without dissent.

The Reporter summarized the numerous comments received on the proposed amendment
to Rule 4002, The Committee discussed whether the proposed amendment conflicts with the
bankruptcy bill, which requires that the debtor submit preterition tax returns to the trustee seven
days before the meeting of creditors, provide identification documents to the trustee or United
States trustee as requested, and file copies of payment advices or other evidence of payment with
the court. The Committee discussed the provision for the trustee, the United States trustee, or the
bankruptcy administrator to waive the production of the financial documents by instructing
“otherwise.” The Committee discussed whether to go forward with the published amendment to
Rule 4002, to defer the matter to the next meeting, or to approve the proposed amendment but
give the Chairman discretion to refer the proposal to subcommittee if the bankruptcy bill passes.
Several Committee members stated that the published amendment represented a balanced
compromise that would improve the bankruptcy process. They stated that the proposal should go
forward with the inclusion of tax transcripts and clarification of the discretion to waive
production. Other members stated that Congress chose to require production of certain items but
not others and that the rule should not paraphrase the statute. These members urged deferring
action until the Committee has a chance to study the bill. A motion to defer the proposed
amendment to the next meeting failed by a 5-9 vote. The Chairman stated that the
Standing Committee would be informed of the nature of the dispute. Judge Walker moved
to insert “or, at the debtor’s option, a transcript thereof,” in line 34 of the published amendment.
The motion was approved without dissent. Judge Wedoff moved to substitute the phrase
“Unless the trustee, the United States trustee, or the bankruptcy administrator instructs that the
debtor need not do so,” on lines 24-26 of the amendment. The motion was approved without
dissent. A motion to recommend final approval of the proposed amendment as amended
carried with one dissenting vote.

Privacy Template Rule. The E-Government Act of 2002 requires the promulgation of
rules to protect the privacy of persons identified in court filings and to govern the availability of
documents when they are filed electronically. The E-Government Committee of the Standing
Committee developed a template privacy rule for consideration by the Bankruptcy, Civil,
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Criminal, and Appellate Rules Committees with the expectation that, as adopted, the four rules
would be as uniform as is possible but that deviations from the template may be needed for
specific rules. The Committee discussed the need for bankruptcy-specific exceptions from
redaction.

The Committee discussed the extent of the waiver under subdivision (g) of the proposed
new rule and whether it would extend to information filed under seal. Professor Capra stated that
the waiver only extended to the information listed in subdivision (a). Judge Klein moved to
insert “to the extent that such information is filed not under seal and without redaction” at the
beginning of line 50. The motion was approved by a 9-3 vote.

Judge Montali stated that the reference in line 22 to section 342(b) of the Code should be
to section 342©. Judge Swain stated that the Committee Note to abrogation of Official Form
16C states that the debtor should include the debtor’s full social security number on a notice sent
to a creditor, as required by section 3420, but redact the number on the copy of the notice filed
with the court. As a result, she said, the reference to filings subject to section 342 is unnecessary.
Judge Swain moved to delete the reference to section 342(b). The motion was approved
without dissent. The Committee discussed the exemption from redaction in subdivision (b)(1)
of the new rule and the possibility that the record of an administrative or agency proceeding
including social security numbers would be attached to a proof of claim. Judge Wedoff moved to
add “unless filed with a proof of claim” at the end of line 17. The motion was approved
unanimously.

The Committee discussed the provision for protective orders in subdivision (d) and
whether the reference to “in a case” could exclude adversary proceedings. Judge Swain
suggested the addition of the language “If necessary to protect private or sensitive information
that is not otherwise protected by subdivision (a), the court may in a case or proceeding (1)
require redaction of additional information or (2) limit or prohibit remote access by a non-party
to a document filed with the court.” Judge Swain moved to make the amendment. The motion
was approved by a 10-2 vote. Judge McFeeley moved to approve the proposed new rule for
publication as amended. The motion was approved without dissent.

Mr. Shaffer stated that the requirement in subdivision (b)(1) for the redaction of tax
identification numbers conflicts with Rule 1005 which provides that the caption shall include the
last four digits of the debtor’s social security number and the full version of any other federal tax
identification number. The 2003 Committee Note to Rule 1005 states that publication of the
debtor’s employer identification number does not present the same identity theft or privacy
protection issues as disclosure of the social security number. Professor Capra stated that
redaction of a tax identification number was based on the privacy policy adopted by the Judicial
Conference in 2001. The Committee discussed whether the privacy policy covers individuals or
all entities and whether there is a need to protect these numbers for non-individuals. Mr. Shaffer
suggested that Rules 1005 and 1007(f) and the Official Forms should be amended to require the
redaction of tax identification numbers and employer identification numbers. The Chairman
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referred the matter to the Forms Subcommittee.

Amendments to Rule 3001 to Conform to the Revised Proof of Claim. The Reporter
stated that the Subcommittee on Forms has been working to revise Official Form 10 to support
the filing of proofs of claim in electronic form. In doing so, the Subcommittee determined that
Rule 3001 should be revised to provide that claimants should file duplicates of documents that
support their claims and perfection of security interests and that the rule should set limits on the
length of documents attached to the proof of claim.

Judge Walker stated that limiting the size of the attachments would facilitate the
transmission of claims to the court, the maintenance of the court’s computer database, and
accessing claims electronically. The Committee discussed whether large attachments actually
burden the courts’ computer systems or whether it would be sufficient for the attachments to be
filed in segments. The Committee also discussed whether summaries are needed. Judge Walker
stated that filing relevant excerpts of the documents is a conceptual change, but that filing the
proof of claim and excerpts is sufficient to make the assertion that the debtor owes the money.
Judge Klein stated that providing less than the full documentation puts the filed claim “in play”
but limits the claim’s evidentiary presumption under Rule 3001(f). Judge Torres stated that the
page limits make the parties focus on the important issues.

The Reporter stated that “a” should be substituted for the phrase “the trustee or any other”
on lines 11-12 and on line 24 because the trustee is a party in interest. The Committee agreed.
Judge Walker moved to approve the proposed new rule for publication as revised. The motion
was approved on an 8-4 vote.

Amendments to the Proof of Claim. The draft revision of Official Form 10, Proof of
Claim, and its instructions were based on the experiences of creditors and trustees using the form
and on the technological changes that have occurred in the courts’ processing of claims.

The Reporter suggested that the references in item 7 to page limitations and to the
definition of “redacted” on the reverse of the form be in bold. Mr. Adelman suggested that the
definition of claim include a cross reference to section 101(5) of the Code. Mr. Shaffer
suggested that item 1 refer to the date the case was filed, not the time, to be consistent with
section 502 of the Code. Judge Zilly stated that the reference to “30 pages” in the first full
paragraph of the second page of the Instructions should be to “25 pages.” He suggested that “a
redacted copy” be substituted for “relevant excerpts” in the last line of the first page of the
Instructions and that “, including any summary” be inserted at the end of the next-to-last sentence
of the first full paragraph on the second page of the Instructions. The Committee approved the
changes.

The Committee discussed adding a reference to post-petition section 1305 claims in the

note in italics at the top of the form. Judge Walker suggested that the Committee go forward
with this form and then consider the situations in which the form does not work. The
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Committee agreed to move the reference to instruction #4 up in item 4 and to add a
checkbox in item 4 for “Other.” Judge Montali stated that the priorities in item 5 will change if
the bankruptcy reform legislation is enacted. Judge Walker stated that the form could be revised
after publication based on the comments and the legislation. Judge Walker moved to approve the
revised form for publication at the same time as the proposed amendments to Rule 3001. The
motion was approved by a vote of 11-2. [Note: Subsequent to the meeting, the chairman
determined to defer publication until summer 2006 to avoid confusion with amendments for the
bankruptcy bill.]

Extending the Time to Object to Improperly Claimed Exemptions. The Committee
considered amending Rule 4003 to extend the time to object to improperly claimed exemptions at
its September 2004 meeting. The matter was referred to the Subcommittee on Consumer Issues,
which recommended permitting the trustee to object to an exemption after the bar date on the
ground that the exemption claim is not based on existing law or a non-frivolous argument for the
extension, modification, or reversal of existing law. As a safety valve, the debtor or one of the
debtor’s dependants could move for the allowance of an exemption and bring the issues to
resolution.

The Committee discussed whether debtors are gaming the system and receiving
exemptions by declaration, whether trustees have enough time to review the exemptions, whether
the proposed amendment is over inclusive, and the need for finality. As an alternative to the
proposed amendment, the Committee discussed whether the bar date should be extended to 45 or
60 days after the claim of exemptions is filed or to 60 days after the first date set for the meeting
of creditors in order to give busy trustees more time to respond. Judge Wedoff moved to approve
the proposed amendment for publication. The motion failed by a vote of 5-8.

As an alternative, Judge Wedoff suggested striking “before the time to object expires”
from line 8 and deleting new subdivisions (b)(2) and (b)(3). He stated that subdivision (b)(3) is
unnecessary because the debtor could move to compel abandonment of the property. The
Committee discussed whether it would be better to tie the deadline to the completion of the
meeting of creditors, which could be continued by the trustee. Mr. Shaffer stated that the original
concept for the amendment was closer to the excusable neglect standard in Rule 8002. Judge
Wedoff moved to refer the matter to the Consumer Subcommittee. The Committee agreed.

Lien Avoidance and Exemptions. The second issue considered by the Consumer
Subcommittee was whether Rule 4003 should be amended to authorize a lien holder whose lien
is subject to avoidance to object to the debtor’s claim of exemption at the time of the avoidance
motion. The Committee discussed whether a lienholder has an incentive to challenge the
debtor’s claim of exemption before the debtor moves to avoid the lien and whether the creditor is
required to do so under the existing caselaw. The Committee agreed to substitute “contest” for
“object to” in subdivision (d) of the proposed amendment. Judge Wedoff moved to approve the
proposed amendment in principle and to refer it to the Consumer Subcommittee. Ten
Committee members agreed and the motion carried.
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Constitutional Challenges. The proposed new Civil Rule 5.1 would replace a portion of
existing Civil Rule 24© that requires notice to the United States or a state’s attorney general
when the constitutionality of a statute is challenged. Since Civil Rule 24 is applied in adversary
proceedings by Rule 7024, the Reporter presented a new draft rule 7005.1 and an amendment to
Rule 9014 to apply Rule 5.1 in adversary proceedings and contested matters. The Committee
discussed whether the new civil rule should be applied in contested involuntary cases and
ancillary cases. Judge Wedoff moved to approve the Reporter’s draft amendments. Dean
Ponoroff seconded the motion. The Committee discussed whether the amendments would
require publication. Judge Klein moved to create a new 9000 series rule which would apply
Civil Rule 5.1 in “cases under the Code.” Judge Walker seconded the motion. The motion was
approved without dissent.

Omnibus Objections to Claims. Mr. Shaffer described the work of the Joint
Subcommittee on Venue and Chapter 11 Matters, including the proposed amendment to Rule
1014 which the Standing Committee has approved for publication in August. Mr. Shaffer stated
that the Joint Subcommittee was concerned with fundamental fairness, issues that may have an
impact on the selection of venue in large chapter 11 cases, and facilitating the management of
these cases.

The proposed amendment to Rule 3007 authorizes (within limits) the filing of omnibus
objections to claims. The Committee agreed to use the phrase “Subject to the requirements
of” on line 19 of the proposed amendment. After discussing the possibility that courts
would opt out of the rule, the Committee agreed to use the phrase “An objection to claims
of more than one creditor shall” on lines 39-41. The Committee discussed whether there
could be multiple objections to a single claim. Mr. Shaffer said the Joint Subcommittee neither
condoned nor restricted the practice, which Judge Wedoff stated reflects the existing practice and
is consistent with the reconsideration of claims under section 502(j) of the Code. Mr. Frank
questioned the use of “pleading” in the proposed amendment. The Reporter stated that the Style
Subcommittee could substitute “document.” Mr. Adelman moved to approve the proposed
amendment for publication with the changes on line 19, lines 39-41, and the substitution of
“document” for “pleading.” The motion carried without dissent.

Omnibus Motions to Assume, Reject, or Assign Executory Contracts or Unexpired
Leases. The proposed amendment to Rule 6006 authorizes the use of omnibus motions to reject

multiple executory contracts and unexpired leases. The amendment also authorizes the use of a
single motion to assume or assign executory contracts and unexpired leases under certain
circumstances. At Judge Wedoff’s suggestion, the Committee agreed to strike the phrase
“Unless otherwise ordered by the court,” on lines 11-12 of the proposed amendment. It was
suggested that Rule 6006 require the same cross reference as Rule 3002(e)(2). The Committee
agreed to insert “and identify the corresponding contract or lease” at the end of line 18.
Judge McFeeley suggested that the Committee Notes for Rules 3007 and 6006 include examples
of the consecutively numbered motions, such as “Debtor in Possession’s First Omnibus Motion
for Authority to Assume Executory Contracts and Unexpired Leases.” The Committee agreed.
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Mr. Shaffer moved to approve the proposed amendment for publication as amended. The
motion was approved without dissent.

Motions for Authority to Use Cash Collateral, Obtain Credit, or Obtain Approval of
Agreements. Mr. Shaffer stated that cash collateral motions and “first day” matters are among
the most contentious issues in large chapter 11 cases. He stated that the Joint Subcommittee took
no position on the merits of the specified provisions but that the proponent should be required to
highlight them. The Committee discussed the references to Rule 9024 in the proposed
amendment since Rule 9024 applies in all the rules. Mr. Shaffer suggested moving the
references to the Committee Note. The Committee agreed. Mr. Shaffer moved to approve the
proposed amendment for publication as amended. The motion was approved without dissent.

“First Day” Orders and Interim Relief. Mr. Shaffer stated that proposed new Rule 6003 is
an effort to limit nonessential substantive ““first day” matters while providing exceptions for
emergencies and nonsubstantive matters. The Reporter stated that the rule is an effort to address
concerns that an imbalance in “first day” practice in some districts has influenced venue choice.
The Committee discussed including service and notice requirements in the new rule (Alternative
One) or leaving that to other applicable rules, such as Rule 9014 concerning contested matters
and Rule 2014 concerning authorization to employ attorneys. Mr. Shaffer moved to approve
Alternative Two for publication. The motion was approved without dissent. A suggestion to
approve the service and notice provisions in Alternative One after striking the words “or notice”
died for lack of a motion. The Chairman referred the issue of service and notice
requirements in Rule 2014 to the Subcommittee on Attorney Conduct and Health Care.

Case Management., Telephonic Participation, and Status Reports. Although it did not
have an opportunity to consider the specific draft language of proposed new rule 2021, the Joint
Subcommittee recommended that the rules require the use of status conferences in chapter 11
cases, authorize appearance at hearings by electronic means, and facilitate the use of other case
management techniques which promote participation in chapter 11 cases. Judge Klein stated that
bankruptcy bill would amend section 105 of the Code to require that the court hold status
conferences. The Committee took no action on the proposed new rule.

Separate Document Rule. The Subcommittee on Privacy, Public Access, and Appeals
considered whether to propose an amendment to Rule 9021 that would address the impact of the
recent revisions of Civil Rule 58, which is incorporated by Rule 9021. As amended, Civil Rule
58 provides that when a separate document is required, the judgment is deemed entered when it
is entered on the docket under Rule 79(a) and when it is either set forth in a separate document or
when 150 days have run from the entry on the docket, whichever is earlier. Unable to reach a
consensus, the subcommittee transmitted four alternatives for consideration by the Committee.

The Committee discussed the four alternatives, the need for finality and speed in

bankruptcy matters, the widespread practice of not setting forth judgments in separate
documents, and whether contested matters should be exempted from the separate document
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requirement. The Committee discussed whether contested matters should be subject to the 150-
day limit if they were exempted from the separate document requirement and whether Rule 5003
should be amended to clarify what is a final judgement or order in a contested matter. The sense
of the Committee, as expressed by a 5-3 vote, was that the separate document requirement
should be eliminated in contested matters. The matter was re-referred to the
subcommittee.

Extension of Time for Appeal. At its meeting in September 2004, the Committee
discussed extending the time for filing a notice of appeal by either amending Rule 8002 to
enlarge the period or by amending Rule 9006 to change the method of counting 10-day periods.
Concerns were expressed that the period is too short in light of the time needed to process and
mail copies of court orders at the Bankruptcy Noticing Center and that it presents a trap for the
unwary who are more familiar with the longer deadlines for appeals in civil cases in state and
federal courts. The matter was referred to the Subcommittee on Technology and Cross Border
Insolvency. After discussing the historical background of the 10-day rule, an informal survey of
bankruptcy judges on the matter, and a memorandum on the 1987/1989 amendment and re-
amendment of Rule 9006, the subcommittee recommended that no change be made in either rule.
Mr. Rabiej stated that Judge David F. Levi, the chairman of the Standing Committee, has
appointed an ad hoc group with representatives from each of the advisory committees to review
all of the time counting rules. Judge Walker moved to re-refer the matter to the Technology
Subcommittee until the Standing Committee acts. The motion carried without objection.

Discussion Items

Civil Rules Restyling Project. The Civil Rules Committee has been engaged for some
time in a project to restyle the Civil Rules from beginning to end. The restyled rules have been
published for comment and the comment period runs through December 20, 2005. If approved
by the Standing Committee and the Judicial Conference in 2006, and by the Supreme Court in
2007, the restyled rules could take effect on December 1, 2007, unless Congress acts to the
contrary. Because the Bankruptcy Rules adopt a substantial portion of the Civil Rules for
adversary proceedings and contested matters, some of these style changes may require
conforming amendments to the Bankruptcy Rules. Because the conforming amendments to the
Bankruptcy Rules would not require publication, they could be considered by the Standing
Committee in June 2006, along with the restyled Civil Rules. The Chairman recommended that
the matter be deferred to the September meeting. The committee agreed.

Bankruptcy Reform Legislation. The Committee discussed the pending bankruptcy bill.
The Chairman stated that the Business, Consumer, and Forms Subcommittees will take the lead
in drafting amendments to implement the pending legislation. Professor Edward J. Janger of
Brooklyn Law School will assist the Business Subcommittee and Professor Melissa B. Jacoby of
the University of North Carolina School of Law will assist the Consumer Subcommittee. The
Subcommittees on Technology and Cross Border Insolvency, Privacy, Public Access, and
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Appeals, and Attorney Conduct and Health Care also will be responsible for portions of the bill.

The Chairman stated that the consultants and the Reporter will review the legislation and
the memoranda, draft rules, and draft forms memoranda prepared in 2001 and 2002 when
passage of a similar bill appeared likely. Copies of the 2001 and 2002 material will be mailed to
Committee members. The Chairman directed the Reporter to report back to the Committee
by the end of the month. A steering committee including the Chairman, selected subcommittee
chairs, the Reporter, and the consultants will meet in Washington in April. The Chairman stated
that the three subcommittees are tentatively scheduled to meet in May in Washington and may
meet in Boston on June 13-14, 2005. The Chairman stated that the full Committee will meet in
Washington in July, possibly on July 6 - 8, with the goal of sending proposed interim rules and
forms to the Standing Committee and the Judicial Conference by mid-August and then to the
courts for adoption.

Rule 3002(c)(5) Notice of Possible Dividend. Writing on behalf of the Bankruptcy
Judges Advisory Group, Judge Dana L. Rasure stated that Rule 3002(c)(5) is imprecise. The rule
requires that the clerk notify creditors when it appears that a distribution may be possible in a
case initially noticed as a “no-asset” one. Creditors are required to file their claims within 90
days of the mailing of the notice, rather than within 90 days of the date of the notice. Because
the mailing date is not set out on the notice and because the BNC “mails” notices at different
times depending on whether the notice is sent electronically or by regular mail, it is difficult for
creditors to determine the exact deadline. Judge Rasure suggested that the court fix the deadline
in the notice and give creditors at least 90 days notice of that deadline. Mr. Kohn suggested that
governmental units be given 180 days to file their claims. Ms. Ketchum stated that the extra time
is unnecessary because section 502(b)(9) of the Bankruptcy Code provides that governmental
units may file claims up to 180 days after the date of the order for relief or such later time as
provided by the rules. The Chairman referred the matter to the Subcommittee on Privacy,
Public Access, and Appeals.

Internet Publication of Sale Notices. Bankruptcy Judge Vincent P. Zurzolo suggested that
several rules be amended to require that notices of sales of property valued in excess of $2,500 be
posted on a website maintained by the Administrative office. The Committee was informed that
the National Association of Bankruptcy Trustees already maintains such a website for sales of
estate property. A motion to take no action on the suggestion was approved without dissent.

Applicability of Rule 7007.1 in Involuntary Cases and Ancillary Cases. Rule 7007.1 was
added to the rules in 2003. It requires corporations that are parties to adversary proceedings to
file a corporate ownership statement so that the court can be made aware of other parties related
to the party by stock ownership. The Committee did not apply the new rule to contested matters
because it concluded that the short time for contested matters made the operation of the rule
ineffective. At the time the Committee did not consider involuntary cases and ancillary cases,
which can be viewed as comparable to the adversary proceedings. Rule 1011 requires that an
involuntary petition or the petition commencing an ancillary case be served with a summons in

-12-



the manner provided in Rule 7004 for service of a complaint commencing an adversary
proceeding. The Committee agreed to insert “or a foreign representative” after the word
“petitioner” in line 18 and “or with the petition commencing a case ancillary to a foreign
proceeding” after the word “petition” in line 19 of the Reporter’s draft amendment of Rule
1010. Mr. Shaffer moved to table the matter until the September meeting. The motion was
approved without dissent.

Requiring Creditors to File Superseding Claims in Converted Cases. Thomas J. Yerbich,
Court Rules Attorney for the District of Alaska, suggested that Rule 1019(3) be amended to

require creditors to file superseding claims in a chapter 11, 12, or 13 case converted to chapter 7.
The Reporter stated that requiring creditors to file superseding claims would impose a greater
burden on creditors and the clerk than the existing burden on the chapter 7 trustee of having to
review previously filed claims for changes. Judge Klein moved to take no action on the
suggestion. The motion was approved without dissent.

Information Items

Revision of Form B210. Notice of Transfer of Claim. At its meetings in March and
September 2004, the Committee considered a proposed new form titled “Notice of Transfer of
Claim Other Than for Security.” As a result of discussions at the two meetings and consultations
with the claims subgroup of the CM/ECF Working Group, the form was modified extensively
and then issued as Procedural Form B210 by the Director of the Administrative Office. After the
September meeting, the CM/ECF project staff determined that it would be difficult or
impracticable for the clerk to insert the required information electronically in the same notice
filed by a transferee. As a result, Form B210 will be divided into two parts. The first part will be
completed and filed by the transferee. The second part will be completed by the clerk and mailed
to the alleged transferor’s record address.

History of the Bankruptcy Forms. Ms. Ketchum presented a short history of the
bankruptcy forms, including the origin of the Official Forms and the Director’s Procedural
Forms. The Chairman suggested that the Committee request that West Publishing include
frequently used Director’s Procedural Forms its publications which include bankruptcy forms
and that the courts include links from their websites to both the Official Forms and the Director’s
Procedural Forms. Ms. Ketchum stated that it would help the publishers if the Committee
pointed out the most significant procedural forms, such as the subpoena, summons, notice to
individual consumer debtor, reaffirmation agreement, and disclosure of compensation by debtor’s
attorney. The Committee agreed to make the request.

Other Information Items. Additional Information Items are set out in the agenda
materials for the meeting.
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Administrative Matters

The Chairman gave a brief report on long range planning. The Committee’s next
regularly scheduled meeting will be in the Eldorado Hotel in Santa Fe on September 29 - 30,
2005. The Chairman asked for suggestions for the spring 2006 meeting.

Respectfully submitted,

James H. Wannamaker, III
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Item 2 will be an oral report.
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Draft minutes of the January 2006 meeting of the Standing Committee
will be distributed at the meeting.






MEMORANDUM

TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES
FROM: JEFF MORRIS, REPORTER

RE: COMMENTS ON PENDING RULES AMENDMENTS
DATE: FEBRUARY 6, 2006

In August of 2005, the Administrative Office published the draft of proposed
amendments to Rules 1014, 3001, 3007, 4001, 6006, and 7007.1, as well as new Rules 6003,
9005.1, and 9037 for comment. The comment period closes on February 15, 2006, and I will
supplement this memorandum with an update of the comments we receive as to these rules. As
of the date of this memorandum, we have received only five comments on the draft rules, but we
anticipate additional comments on several of the rules. We received no comments on the
proposed amendments to Rules 1014 and 7007.1, and new Rule 9005.1. The comments received
to date address the remaining rules.

Rule 3001

The amendment to this rule limits the number of pages that can be attached to a proof of
claim, and it requires the claimant to provide copies of relevant documents with the proof of
claim. Mr. Anthony Sabino (Comment 05-BK-005) of New York opposed the amendment on
several grounds. First, he suggests that since the vast majority of filed claims contain only three
or four pages of supporting documentation, there is little need for the rule. He also asserts that
the rule should be entirely permissive with respect to the submission of a summary of the
documents. He expressed concern that a summary may be misleading or inadequate, and

essentially unnecessary if the document is only 26 pages as compared to the maximum of 25



pages that can be filed with the proof of claim form under the proposed rule.

First, if most claim form attachments consist of relatively few pages, then the rule will not
apply, and no inconvenience will result. Second, any page limit set by the rule is subject to the
case of a particular document exceeding the limit by one or two pages. That is inevitable
whenever any rule sets a maximum number of pages. I believe that this inevitable side effect is
relatively minor, and creditors will quickly become acclimated to the limit. Mr. Sabino also
recognized that electronic filing of lengthy documents can create problems for persons also trying
to file documents or those who may wish to search the court’s record. I do not believe that the
Advisory Committee should change Rule 3001 from the form in which it was published.

Mr. Jack Horsley (Comment 05-BK-002) also suggested a change in the language of the
proposed amendments to Rule 3001. In particular, he suggests that the rule explicitly state that
the supporting documentation for the proof of claim be “verified under oath.” Official Form 10
(Proof of Claim) already includes a statement regarding the penalties for presenting fraudulent
claims, so it is questionable whether the documents be “verified under oath.” I do not believe
that any change is necessary in the rule as published.

Rule 3007

This rule was amended in two ways. First, the rule was rewritten to prohibit the inclusion
of a request for relief that would be governed by Rule 7001 (adversary proceedings) in a claims
objection. Claims objections, however, could be included in a complaint initiating an adversary
proceeding. Secondly, the proposal includes extensive amendments that introduce the concept of
omnibus objections to claims and set out limits on those filings. Mr. Sabino (Comment 05-BK-

005) also offered some comments on this rule. He supports the rule with one minor caveat. He



recommends adding a subdivision (g) to the rule that would authorize the courts to impose
additional limits or conditions on the use of omnibus claims objections “when the interests of
justice so require.” Subdivision (c) of the rule already provides some discretion for the courts
with regard to omnibus claims objections, so a new subdivision (g) may not be necessary. The
discretion granted in Subdivision (c) is not quite the same as that suggested by Mr. Sabino, but I
believe that the Committee’s view was that the rule should set out the format for the omnibus
claims objections and that there generally should not be deviations from that form. The more
that these practices become localized, the less value the rule will be in ensuring that creditors
receive effective notice of objections to their claims. Therefore, reinserting significant discretion
for the courts may be counterproductive to the purposes of the amendment.

Mr. Jack Horsley (Comment 05-BK-002) also commented on few parts of the proposed
amendments to Rule 3007. One comment related to a portion of the rule that was not amended,
so no action need be taken on that matter. Mr. Horsley’s other comment questioned the propriety
of the amendment that is Rule 3007(d)(5). That subparagraph includes the failure to timely file a
proof of claim as one form of objection to claims that can be joined in an omnibus claim
objection. He suggests a specific deadline, but that is not a realistic solution. The deadline for
filing a proof of claim can vary based on the nature of the creditor (governmental units have a
different deadline than other creditors), and the deadlines themselves may vary depending on the
chapter under which the case is pending. Consequently, I do not believe that a change in the rule
from the published version is necessary.

Rule 4001

Hon. Marvin Isgur (Bankr. J., S.D. Tex.) (Comment 05-BK-004) offered several



comments about the proposed amendments to Rule 4001. First, he notes that the proposal is
intended to operate most often in large chapter 7 and chapter 11 cases, but the rule applies as well
to smaller cases in these chapters as well as in chapters 12 and 13. In those cases, the request for
relief and the order may not be very lengthy, so Judge Isgur proposes that the rule contain an
exception that would permit the filing of a motion for the use of cash collateral and a proposed
form of order without an accompanying introductory statement if the motion and order do not
each exceed six pages in length. This same exception could be made as to motions to obtain
credit under Rule 4001(c¢).

I think Judge Isgur makes a good point that there may be many instances in which the
need for the protections built into the proposed amendments to Rule 4001 may not be necessary.
Inserting a limit in the rule for motions and orders that are not lengthy seems sensible.

Judge Isgur also notes that the service provisions in the rule do not include service in
chapter 13 cases and do not specifically provide for service on any other party with an interest in
the property that is the subject of the motion. For example, if the movant is seeking authority to
acquire a lien superior to a lien already existing on the property, Judge Isgur asserts that the rule
specifically direct that notice be given to that person. He also believes that the rule should
require service on any person who has requested notice in the case.

Judge Isgur also suggests that it may be appropriate to grant an exemption from these
procedures if local rules are in place to govern these actions in individual debtor cases. These
cases are numerous, and routine systems are preferable in those cases to the elaborate process
anticipated by the proposed amendments to Rule 4001.

The Committee may wish to consider adding a requirement of service on the trustee, if



any is appointed, and any person requesting notices in the case. Moreover, notice should be
given to any person who claims a specific interest in the property that is the subject of the
motion. Further, the Committee should consider whether the rule should permit the courts to opt
out of the full range of restrictions in matters in which the debtor is an individual with primarily
consumer debts. That would leave open to the courts the possibility of other procedures to
govern these numerous and routine activities.
Rule 6003

Judge Isgur also offered commentary on the proposed new Rule 6003 (Comment 05-BK-
005). He expressed concern that the limitation on a debtor’s ability to reject a lease during the
first 20 days of a case may result in an administrative expense liability that could be avoided if
the debtor rejected a lease immediately upon the commencement of the case. The safety valve in
the rule that permits relief in the face of “immediate and irreparable harm” is insufficient in
Judge Isgur’s view. It seems that his concern is only with the impact of the rule on the ability of
a debtor to reject an executory contract or unexpired lease. The Committee could consider
amending the rule to delete the reference in subdivision (c) to the rejection of executory contracts
and leases. It might also be the case that the short period of time during which the court cannot
act (as opposed to the debtor asking for the relief) means that there will be little or no real impact
on debtor or estate liability. For these reasons, I do not believe it is necessary to make any
changes to Rule 6003, although a statement could be added to the Committee Note reiterating

that the rule does not limit the time when a motion to assume, assign, or reject contracts or leases

can be made.



Rule 9037

This amendment aims to protect privacy by requiring persons who file documents with
the court to redact specified information from the document prior to filing. Mr. Jack Horsley
(Comment 05-BK-002) suggests that the filing party also redact any “employee number” if the
person identified in the filing is a state or federal employee. I am not aware of these
identification numbers, and there is no indication that either the Judicial Conference Privacy
Policy nor the other Advisory Committees have identified this as an issue for the rules.
Consequently, I do not believe that a change in the rule from the published form is warranted on
this issue.

Ms. Marjorie K. Lynch (Comment 05-BK-001) is the Bankruptcy Administrator for the
Eastern District of North Carolina. She objects to the restrictions on access to the redacted
information in documents filed with the court. She suggests that the rule be revised to provide
specifically that the Bankruptcy Administrator and United States trustee have access to the
redacted information. It appears that her comments are addressed only to materials that are
“submitted” to the court as compared to documents “filed” with the court. This is presumably
the debtor’s statement of social security number submitted under Rule 1007(f) an provided on
Official Form 21. Since this is a matter that is not really addressed in the new rule 9037, the
comment is more properly addressed to the other rule and form. The Advisory Committee
considered the propriety of access to the debtor’s social security number by the trustee and others
when Rule 1007(f) and Official Form 21 were promulgated. I do not believe that any change is

necessary to Rule 9037 as it was published based on these comments.



Comments from the Style Subcommittee of the Standing Committee

Separately attached are comments that were submitted to the Advisory Committee by the
Style Subcommittee of the Standing Committee.' These comments address the rules that were
published in August 2005. The Style Subcommittee’s comments on Rule 9037 are addressed in a
separate memorandum.

Under the new protocols for making style changes to the draft rules, the Style
Subcommittee of the Standing Committee will be submitting comments on the published rules.
If the suggestions are “substantive”, the Advisory Committee will make the decision as to the
language of the Rule. If the suggestion is “stylistic”, the Style Subcommittee’s suggestion
presumptively governs, and the Advisory Committee must overcome that presumption through
its presentation to the Standing Committee in June. There is ample opportunity to discuss with
the Style Subcommittee any disagreements that may exist in decisions on style prior to the

meeting of the Standing Committee.

! Also attached are my somewhat informal comments on or reactions to the suggested
edits submitted by the Standing Committee’s Style Subcommittee.
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MEMORANDUM

TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES
FROM: JEFF MORRIS, REPORTER

RE: COMMENTS ON PROPOSED RULES

DATE: FEBRUARY 16, 2006

In addition to the comments we previously received and which are addressed in a separate
memorandum, we received comments on several of the proposed rules from the National
Bankruptcy Conference (NBC). In addition to offering comments on the proposals, the NBC has
suggested language for the Committee to consider in amending the proposals. The comments
and suggestions involve Rules 3001, 4001, 6003, and 6006.

RULE 3001

The NBC believes that Rule 3001 should not be changed from its current form. They
suggest that the summaries may be difficult to prepare within the page limits set out in the
proposed rule, and they would be much more costly to the parties as compared to compliance
with the rule in its current form. The NBC did suggest, however, that if the problem of
voluminous claim forms clogging the courts’ electronic filing systems warrants the change, that
the rule instead simply be amended to authorize courts in chapter 11 cases to order that
voluminous documents not be filed with the proof of claim and that the claimant in that instance
also be required to serve a copy of the writing on any party in interest that requests a copy. The
same treatment would be given to documents that are evidence of the perfection of a security
interest.

This recommendation is based primarily on the issue of electronic filing of claims and the



pressures that places on the parties who are attempting to file their own claims or who may be
attempting to search the claims record in the case. If technology improves to the extent that these
delays or problems with electronic filing of claims are resolved, the need for limiting the length
of documents that support claims will be unnecessary. The NBC recommendation also suggests
that the problem of lengthy documents is more likely to arise in chapter 11 cases than in cases
under the other chapters of the Code, so they suggest that the rule be amended to restrict the page
limitation rule to chapter 11 cases. They further suggest that even in those cases, the page
limitation be imposed only if the court, for cause, so orders.
RULE 4001

The NBC poses a number of objections to the proposed amendments to Rule 4001. First,
and foremost, the NBC asserts that the Rule should not require an introductory statement that is
limited to three pages and that summarizes the transaction. They do not believe that it is possible
to distill all of the material facts of the transaction into so few pages. Moreover, they object to
the inclusion of proposed subdivision (¢)(1)(C) which refers to the application of Rule 9024 to
shortcomings of the introductory statement. Under the proposed rule, the introductory statement
would presumably need to include all material facts about the financing arrangement. The
potential of having the transaction unwound long after the loan has been made on the basis that
the introductory statement was insufficient would, in their view, introduce sufficient uncertainty
into the transaction that it would adversely affect the availability of debtor in possession
financing. They also note that referring to Rule 9024 within the body of another rule raises
questions about the failure to refer to Rule 9024 elsewhere in the rules. It could be construed to

mean something different in Rule 4001 matters than in matters arising under other rules. The



specific insertion of Rule 9024 in this way also may conflict with the mootness protection
otherwise available under § 364(e) of the Code.

The NBC also notes that the proposed rule is written without distinguishing between
interim relief and final relief. That is, the proposed rule is intended to ensure that parties in
interest and the court have sufficient opportunity and notice regarding the agreements and orders
being sought under Rule 4001. Those concerns may be paramount when a party is seeking
immediate relief, but they should not be a concern after the passage of time that is sufficient to
allow the full and careful review of the proposed financing arrangement. In their view, a party
should be bound by the court’s order approving a financing arrangement if they have not objected
to the transaction in a timely fashion as long as they have had a fair opportunity to review the
materials. Rule 4001(b)(2) limits the court’s ability to order “full” relief until after at least 15
days notice. In the interim, relief is available only to prevent immediate and irreparable harm.
Thus, interested parties will have at least that time to review the entire filing prior to the entry of
any order granting final approval of a financing arrangement under Rule 4001. This does reduce
the strength of the primary arguments presented to the Committee about the amendments to Rule
4001. If sufficient time exists to review the entire package of materials, the significance of the
summary and the page limitations thereon are of less consequence. The NBC also believes that if
the motion were to be prepared as required by the proposed rule, it would be extremely lengthy
and unnecessarily repetitive. The introductory statement would contain information that was
then restated in the body of the motion, and the agreement itself would certainly be appended to
the motion. The proposed form of the order approving the financing would also be served on the

interested parties. This would unnecessarily burden the reader.



The NBC also suggests that Rule 4001(c)(1)(B) not require the movant to set out the
reasons why each of the listed provisions referred to in that subparagraph were included in the
agreement. Often, the answer may be as simple as “because the creditor insisted” or “I didn’t
care whether that provision was in the agreement or not.” Moreover, the reason why a particular
provision is not really of interest to the other parties in the case. They are more concerned with
the existence and potential impact of those provisions. Consequently, adding to the motion
information about the reasons for including the provisions would not provide any assistance to
anyone evaluating the propriety of the financing arrangement.

The NBC also believes that the service requirements of the proposed rule are inadequate.
In addition to the parties that the proposed rule requires to be served under subdivision (c)(1)}(D),
they would suggest that service be required to be given to any other party that has requested to be
served. This suggestion is consistent with that of Judge Isgur in Comment 05-BK-004. It seems
to be noncontroversial, and I would recommend that we add the language proposed by the NBC
to Rule 4001(c)(1)(C) and (d)(1)}(D).

Finally, the NBC suggests that the list of provisions contained in a financing arrangement
that must be disclosed in the motion for authority to obtain credit be expanded to include any
provisions that establish deadlines for filing a plan of reorganization or obtaining approval of a
disclosure statement, or puts limits on the time to set a hearing on confirmation or to obtain
confirmation of a plan. This provision is slightly different from subdivision (c)(1)(B)(5) of the
proposed rule, but it reaches slightly different provisions that are material to the interests of other
parties in the case and are similar to the kinds of provisions that the proposed rule requires the

movant to disclose. Thus, it seems a reasonable addition to the proposed rule.



RULE 6003

The NBC generally supports the proposed amendment, but it again submits a proposed
change that is consistent with a change suggested by Judge Isgur. That is, the NBC recommends
that the proposed rule be amended to permit the court to authorize the debtor to reject (but not
assume or assign) executory contracts or unexpired leases during the first 20 days of the case.
They point out, as did Judge Isgur, that requiring the debtor to wait to reject a lease or contract
that is clearly burdensome could have very negative consequences for the estate and its other
creditors. Expenses that arise out of the continued effect of the contract or lease could be
administrative expenses even though the estate received no benefit from the contract or lease.
Simply deleting the reference to rejection of the contracts or leases in subdivision (3) of the rule
would solve that problem. I believe that is a positive change to the rule and recommend its
adoption.
Rule 6006

This rule would allow omnibus assumptions and assignments of executory contracts and
unexpired leases in certain situations. The NBC generally supports the proposal, but it offers one
change to the proposed rule. Under the proposed rule, there is no authority for the trustee or
debtor in possession to pursue an omnibus motion for the assumption of multiple leases with
different parties. The NBC asserts that these omnibus motions should be allowed because they
will each present the same issue for the court to resolve. That is, the court must decide whether
the debtor can provide adequate assurances of an ability to perform its obligations under the
agreement in the future. Since those issues are the same for every party in the matter, the NBC

asserts that joining them in a single omnibus motion is consistent with the allowance of omnibus



motions when a large number of leases or contracts are being assigned to a single entity. The
rule as proposed would allow a court to approve such an omnibus motion under its general
authority which the NBC would denominate as Rule 6006(e)(3). (The NBC would take the
Committee’s proposed single type of allowed omnibus motions in Rule 6006(e) and add the other
ground for omnibus motions thereby making the catch all that the court can “otherwise
authorize” omnibus motions a subparagraph (e)(3).) They assert that this is a type of transaction
that warrants omnibus motion treatment, and recognizing that in the body of the rule is superior
to requiring the court to make a specific finding authorizing those motions under the version of

the rule proposed by the Committee.
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. Bankruptcy Administrator and US Trustee Access to
Subject e
submitted” documents

Rule 9027 restricts access to documents with certain identifying information by allowing for the redaction
of certain information or by excluding the information from the cm/ecf docket when it is deemed

"submitted” by the debtor.

The BA and UST may need access to this information and it would be unduly burdensome to these
agencies, given the volume of cases they are dealing with, to separately request access in each and every
case as needed. The information in question is not privileged and is discoverable in any bankruptcy case
by these agencies. An exception to this rule should be made for the BA and UST with respect to these
"submitted” materials.

Marjorie K. Lynch
U.S. Bankruptcy Administrator
252.237.6854/919.856.4886

marjorie_lynch@nceba.uscourts.gov
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October 31, 2005

Peter G McCabe,Esquire.

Secretary

Committee On Rules Of Practice and Procedure
of the

Judicial Conference Of The United States

Washington D C 20544

Dear Mr. MeCabe: -

Your letter of October 21c+ was theughtful and kind
and I thank you for it. I* is an . or for me

to be invited to participate in the excellent

work of the Committee uné:r your st.= handling

as its Secretary.

Careful review of the August 2005 Preliminary Draft:
is a challenge because its contents are excellent as
framed. However, I.have some suggestions which it may
be desired to consider. They are detailed in the
enclosed summation.

Thank you for your courtesies and I extend best
wishes to you and the members- of your prestigious
Committee.

Respectfully,

AngiféH:EZ;E;)7\VZGTiAL/éZD7L’r

JEH:bgg



SUMMATION OF ‘SUGGESTIONS ADDRESSING
THE PRELININARY DRAFT OF
PROPOSED AMENDMENTS TO THE FEDERAL
RULES OF PROCEDURE
By Jack E.Horsley, J. D.
~Baopage 12, it rpav. be supported to insert the following on line 6

after the word "destroyed:

", verified udner oath"

The same insert may be well taken if placed after the word

"by™ on line 17.

Likewise, it may be the Committee would look with favor
on inserting the same statcment.emline 2,page 15

next after the word "writing".

On page 17, line 31, would it be well taken to specifiy

in lire (5) what the word "timely"means? I Buggest ™ " % a5
within ten days before . the authovized:timeltreset. after the
word"filed”. The "ten days"™ may be tooshort a time but

it comes to me it is possible "timely"” may be too .lacking

in specific Y-

I look with favor upon pages 17 through 33 but it may be




You and the Committee might share my feeling that
100 days as stated in line 28 might be insuffient. I
suggest perhaps 150 days would he a better time for

the limitation of time expressed onr--line 28..

Passing to page 38, might it not be better to

add paxragraph (5) betwen lines 13 and 14 to state
this addressing public employees: "The employee
number if the person is a state or federal
employee"”. It maybe the person involved would be
such an employee and- recording this -should bde
something which would properly be within the

ambit of the information required.

It may be the same inforu. *ion yould be something to

be inserted as (5) betwec. :+ 3 and 10 on page 45 if the
Committee favors it as an insert be s Aro

Moreover , the same material may b: favorably looked

upon as an insert between lines 13 and 14, page 150.

I read the substance of the current forms, pages 67 to
131. I look favorably upun these- materials and have no

suggestions for additional inclusions or modifications.

-2-



Furthermore,review of pages 132 through 141 evokes
nothing about which I would  have any recommendations
but on page 142 something does occur to me. Is it not
possible that "reasonable®” at the close of line 48
may be inadequate to set the time intended? True, it
gives a gemerous .tilme aspeet-but might it not be
better te be spedific? If you and the Comnittee
concur in my feeling perhaps this could be inserted
immediatedy-after YnotIes® ~n line 49", after deleting
"reasonable” on line-‘48: "nat- less than 21 days prior to the

prehearing and submission

Passing to page 150, please refer to my suggestion- -
about inserting (5) between lines 10 and 11 on page 45
and if the Committee and you favor the suggestion
addressing page 45, the same suggestion is:made

with respect to an insert between lines 13 and 14

on page 150.

Careul study of all parts of this :Preliminary Braft’ -
produces no other remarks except to speak favorably

with respect to the Committee's superior work product.

-3
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December 8, 2005

Mr. Peter G. McCabe, Secretary

Committee on Rules of Practice and Procedure
Administrative Office of the United States Courts
Washington, DC 20544

Dear Mr. McCabe:

I understand the Judicial Conference Advisory Committee on Criminal Rules will hold a public
hearing on the proposed amendments to the rules and forms on January 9, 2006 in Phoenix,
Arizona. I am writing on behalf of the National Association of Professional Background
Screeners, which represents almost 500 firms nationwide who rely on court records to conduct
criminal background checks for employers. As such, NAPBS has a substantial interest in these
proceedings. NAPBS is particularly interested in the implications of rule 49.1 of the Criminal
Rules section. Mike Sankey, Associate Member Director of NAPBS, would like the opportunity
to present the Association’s perspective by providing testimony before the advisory committee at
the Jan. 9, hearing. In accordance, with the requirements put forth by the committee, I am
informing you of Mr. Sankey’s intention to testify 30 days in advance of the hearing. A
preliminary draft copy of his testimony and the Association’s recommended language for Rule
49.1 are attached to this letter. On behalf of NAPBS, I thank you for your consideration. I know
the entire Association looks forward to the opportunity to aid the Committee by providing our
unique insight into the filing and records system.

Sincerely,

Shay D. Stau

On behalf of NAPBS

Vice-President for Technology Programs
Collins & Company, Inc.
stautzs@collinsandcompany.com

cc Mike Sankey Associate Member, NAPBS
Jason Morris, Co-Chairman NAPBS
Tracey Seabrook, Executive Director, NAPBS




The Use of Date of Birth in Criminal Filings and Records
Testimony of the National Association of Professional Background Screeners
Provided by Mike Sankey, Associate Member Director of NAPBS
January 9, 2006

I appreciate the opportunity to provide testimony to you today on behalf of the National
Association of Professional Background Screeners (NAPBS), an association of nearly
500 firms nationwide who provide essential background screening services for employers
and landlords across the nation. On their behalf, I would like to address the provisions in
the proposed rule changes that address the filing and display of key “identifiers” in court
records — identifiers such as full names, social security numbers and dates of birth.
NAPBS is completely aware of the sensitivity of this issue, and we applaud the
Conference’s initiatives to increase the privacy protections of the nation’s citizens.
However, some of these proposed changes will severely affect the ability of background
screeners to conduct their essential services, and we believe a slight change to the
proposed rules can maintain the increased privacy protection to citizens while
maintaining background screeners’ ability to perform their services, which are so
important for safety in the workplace and in the renting industry.

First, let me provide a bit of context for our industry. Background screening companies
are engaged by employers and landlords to do background checks on potential employees
or tenants. As such, we serve employers, job applicants, landlords and potential tenants
by providing the critical information employers and landlords need to make safe,
intelligent hiring and leasing decisions. This information is essential because, in the case
of employers, they are compelled to investigate the backgrounds of those they hire if the
would-be employee is in a position to potentially harm a third party. This covers many
categories of employees. Failure to conduct adequate background checks of employees
can make an employer vulnerable to a lawsuit for negligent hiring practices. Aside from
mitigating employer liability, background screening protects the public, other employees,
and the employer. Ensuring a dangerous person does not have the opportunity to abuse
his or her employment position is in the public interest. Industry statistics indicate that
10 percent of applicants who are screened have criminal records. That statistic is
particularly unsettling when viewed in the light of another, that the cost to the American
economy due to workplace violence is estimated at $55 billion each year in lost wages
alone.

A key point must be made about these kinds of background searches — they are always
conducted with the consumer’s written consent, as required by the Federal Fair Credit
Reporting Act and several state fair credit reporting acts.

A major component of such background checks is a criminal history search. This
criminal history component of employment screening is dependant on access to court
records, as provided for under law by the Freedom of Information Act. Screeners use
information provided by a consumer to verify his or her criminal history through public



documents. However, because of concern over protecting citizens from identity theft,
critical identifiers are being increasingly stripped from available public court records.
The removal of these identifiers, specifically social security numbers and dates of birth,
makes it hard or impossible for screeners to do their jobs adequately and efficiently. The
proposed rule change of 49.1, which seeks to redact information from filings in criminal
proceedings, is another example of this trend.

Citizens have a right to privacy, and they have a need for employment and security. The
system we operate under requires a certain balance to see that they receive all of these.
Rule 49.1, in stripping the day and month of birth for adults in criminal cases, fails to
maintain this balance. Without a full date of birth, numerous “false positives” are
generated when individuals are screened for employment purposes. Since many people
having the same or similar names are born in the same year, their records cannot be
distinguished without more complete information, leaving employers to guess about the
criminal history of those they intend to hire. The absence of this information requires the
individual to “prove” the record in question belongs to someone else, which delays the
start of their employment, and results in additional work for court employees when
assisting individuals to resolve potential issues related to criminal records. This delay
can cost honest applicants jobs, or, if an employer decides not to wait, can allow
dishonest applicants with criminal histories to obtain sensitive jobs. In the effort to
protect consumers from criminals and identity theft, the removal of identifiers could
unwittingly make the public more vulnerable to criminals.

The removal of key identifiers from federal criminal court records is particularly
disconcerting for two reasons: 1.) Those convicted in federal courts are often the most
serious offenders. 2.) State courts often look to federal courts as a model. If federal
courts fail to include adequate identifier information, state court systems are likely to
follow suit.

It is also important to note that if identifiers, like date of birth, are not available in a
database, employers will be required to pull every relevant court file to try to establish
identification, putting a strain upon the resources of clerks’ offices. Given the number of
background checks that are conducted, thousands each day, requests to access court files
may be overwhelming. Employers and background screeners will need to see the public
files. The courts may need to add staff to handle the requests for public records, which
will have a financial impact on courts and taxpayers. In addition to adding to a
significant burden to private enterprise, employers, and consumers, the stripping of
necessary identifiers may create an extra burden for the courts themselves.

As the preeminent association for those who conduct employment screening, our
members understand public concern for personal data security. We understand concerns
about identity theft. Our screens are conducted for the expressed purpose of finding out
if people are who they say they are. It is understandable for the federal courts to seek to
protect the personal information of citizens. NAPBS agrees that social security numbers
or financial account numbers may need to be redacted in court records to address these
concerns. However, an individual’s date of birth is not as useful or relevant to identity



theft as a social security number, where a criminal endeavors to fraudulently obtain credit
using someone else’s identity. NAPBS is not aware that the listing of the date of birth of
those convicted of crimes in public records has ever resulted in a case of identity theft or
misuse of personal data. We see no evidence to suggest a rule change stripping date of
birth, while well-intentioned, will serve to protect either the individuals involved or the
public at large.

However, for all the reasons I mentioned, failure to include full dates of birth in the
filings and records for adults charged in criminal proceedings will almost certainly harm
job seekers, employers and the public. In the face of this, the Committee must consider
modifying Rule 49.1 to allow for full dates of birth.

On behalf of every member of NAPBS, I thank the Committee for the opportunity to
present our industry’s views and comments here today. I am happy to answer any
questions members of the Committee wish to pose at this time.

From the Criminal Procedure portion (Pg. 150):

Rule 49.1 Privacy Protection for Filings Made with the
Court**

(a) Redacted Filings. Unless the court orders otherwise,

an electronic or paper filing made with the court that
includes a social security number, or an individual’s tax
identification number, a name of a person known to be a
minor, a person’s birth date, a financial account

number or the home address of a person may include
only:

(1) the last four digits of the social security number

and tax identification number;

(2) the minor’s initials;

(3) the vear of birth for minors; and the day, month, and
vear of birth for adults;

12 (4) the last four digits of the financial account

13 number; and

14 (5) the city and state of the home address.
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The Use of Date of Birth in Criminal Filings and Records
Testimony of the National Association of Professional Background Screeners
Provided by Mike Sankey, Associate Member Director of NAPBS
Hermosa Inn, Scottsdale, AZ, January 6th, 2006

I appreciate the opportunity to testify before you today on behalf of the National
Association of Professional Background Screeners (NAPBS), an association of nearly
500 firms that provide background screening services to over 500,000 employers and
landlords across America. On behalf of our members and the people we serve, I would
like to speak about the provisions in the proposed rule changes that address the filing and
display of key “identifiers” in court records — identifiers such as full names, social
security numbers, and dates of birth. NAPBS is completely aware of the sensitivity of
this issue, and we applaud the Committee’s initiatives to increase the privacy protections
of the nation’s citizens.

However, we would direct the Committee’s attention to one aspect of the proposed
changes that is problematic. Removing, or encouraging the removal of, the dates of birth
for adults in criminal filings will impact the hiring procedures of nearly every employer
in this country, and it will likely make citizens more vulnerable to crime. We believe a
slight change to the proposed rules can maintain increased privacy protection to citizens
without disrupting the employee or tenant screening procedures that are so important for
safety in the workplace and in the renting industry. As I will elaborate on, NAPBS
strongly urges the Committee to consider a slight modification of the proposed changes
to Rule 49.1 to retain full dates of birth in criminal court record filings. To this end, we
have submitted modifying language for your consideration with this written testimony.

First, let me provide a bit of context for our industry. Background screening companies
are engaged by employers and landlords to do background checks on potential employees
and tenants. As such, we serve employers, job applicants, landlords and potential tenants
by providing the critical information employers and landlords need to make safe,
intelligent hiring and leasing decisions. This information is essential because, in the case
of employers, our customers are compelled to investigate the backgrounds of those they
would hire if the would-be employee is in a position to potentially harm a third party.
This covers many categories of employees. Failure to conduct adequate background
checks of employees can make an employer vulnerable to a lawsuit for negligent hiring
practices. Aside from mitigating employer liability, background screening protects the
public, other employees, and the employer. Ensuring a dangerous person does not have
the opportunity to abuse his or her employment position is in the public interest. Industry
statistics indicate that 10 percent of all applicants fail to disclose their criminal histories
when asked on applications. This statistic is particularly unsettling when viewed in the
light of another -- that the cost to the American economy due to workplace violence is
estimated at $55 billion each year in lost wages alone.

A key point must be made about the kinds of background searches we do — they are
always conducted with the consumer’s written consent, as required by the Federal Fair
Credit Reporting Act and several state fair credit reporting acts.



A major component of background checks is a criminal history search. This criminal
history component of employment screening is dependant on access to court records, as
provided for under law by the Freedom of Information Act. Screeners use information
provided by a consumer to verify his or her criminal history through public documents.
However, because of concern over protecting citizens from identity theft, critical
identifiers are increasingly being stripped from available public court records. The
removal of these identifiers, specifically social security numbers and dates of birth,
makes it hard or impossible for screeners to do their jobs adequately and efficiently. The
proposed change to Rule 49.1, which seeks to redact information from filings in criminal
proceedings, is another example of this trend.

Citizens have a right to privacy, and they have a need for employment and security. The
system we operate under requires a certain balance to see that they receive all of these.
The proposed Rule 49.1, in stripping the day and month of birth for adults in criminal
cases, fails to maintain this balance. Without a full date of birth, numerous “false
positives” are generated when individuals are screened for employment purposes. Since
many people having the same or similar names are born in the same year, their records
cannot be distinguished without more complete information, leaving employers to guess
about the criminal history of those they intend to hire. The absence of this information
requires the individual to “prove” the record in question belongs to someone else, which
delays the start of their employment, and results in additional work for court employees
when assisting individuals to resolve potential issues related to criminal records. This
delay can cost honest applicants jobs, or, if an employer decides not to wait, can allow
dishonest applicants with criminal histories to obtain sensitive jobs. In the effort to
protect consumers from criminals and identity theft, the removal of identifiers could
unintentionally make the public more vulnerable to criminals.

Six percent of criminal convictions are federal crimes. Some of these are arguably the
most serious crimes - crimes like those that involve terrorism. Taking date of birth out of
federal court records blinds screeners to that six percent. We would not feel comfortable
if we failed to check the passports of six percent of foreign visitors. Our standards should
not be more lax for those we take into our homes and businesses. Without access to
identifiers in records, screeners lose the ability to keep applicants honest. If date of birth
is not readily available in federal court records, how many applicants with federal
criminal histories will lie to gain employment?

Significantly, the rule changes implemented by this Committee and the Judicial
Conference will have consequences reaching beyond the federal courts. State courts look
to federal courts as a model. If federal courts fail to include adequate identifier
information, state court systems will likely follow suit. This will make criminal
background checks on those who commit the remaining 94% of crimes (at the state and
local level) also difficult or impossible to conduct.

Another potential impact of the rule change is a substantial increase on the burden of
court clerks. Ifidentifiers, like date of birth, are not available in a database, employers
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will be required to pull every relevant court file to try to establish identification, putting a
strain upon the resources of clerks’ offices. Given the number of background checks that
are conducted, thousands each day, requests to access court files may be overwhelming.
Employers and background screeners will need to see the public files. The courts may
need to add staff to handle the requests for public records, which will have a financial
impact on courts and taxpayers. In addition to adding to a significant burden to private
enterprise, employers, and consumers, the stripping of necessary identifiers may create an
extra burden for the courts themselves.

As the preeminent association for those who conduct employment screening, our
members understand public concern for personal data security. We understand concerns
about identity theft. Our screens are conducted for the expressed purpose of finding out
if people are who they say they are. It is understandable for the federal courts to seek to
protect the personal information of citizens. NAPBS agrees that social security numbers
or financial account numbers may need to be redacted in court records to address these
concemns. However, an individual’s date of birth is not as useful or relevant to identity
theft as a social security number, where a criminal endeavors to fraudulently obtain credit
using someone else’s identity. NAPBS is not aware that the listing of the date of birth of
those convicted of crimes in public records has ever resulted in a case of identity theft or
misuse of personal data. while well-intentioned , we see no evidence to suggest that a
rule change stripping date of birth will serve to protect either the individuals involved or
the public at large.

While we cannot be sure of the benefits of removing dates of birth, we can be sure of the
consequences. For all the reasons I have mentioned here, failure to include full dates of
birth in the records for adults charged in criminal proceedings will almost certainly harm
job seekers, employers, and the public. Every screen conducted by every employer or
landlord on every applicant will be affected by a failure to include this information. The
removal of identifiers will create increased strain on the resources of court clerks. It will
make it hard or impossible for screeners to identify the six percent of criminals convicted
of a federal crime. The sure result of this failure will be that average citizens will be less
safe, at their workplaces and in their homes. In the face of all this, NAPBS strongly
urges the Committee to consider a slight modification of the proposed changes to Rule
49.1 to retain full dates of birth in the criminal court record filings. To this end, we have
submitted modifying language for your consideration with this written testimony.

On behalf of the nearly 500 member of NAPBS who serve the nation’s employers and
public, I thank the Committee for the opportunity to present our industry’s views and
comments here today. I am happy to answer any questions members of the Committee
wish to pose at this time.



From the Criminal Procedure portion (Pg. 150):
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Rule 49.1 Privacy Protection for Filings Made with the
Court**

(a) Redacted Filings. Unless the court orders otherwise,

an electronic or paper filing made with the court that

includes a social security number, or an individual’s tax
identification number, a name of a person known to be a

minor, a person’s birth date, a financial account

number or the home address of a person may include
only:

(1) the last four digits of the social security number

and tax identification number:

(2) the minor’s initials;

(3) the year of birth for minors; and the day, month, and
year of birth for adults;

(4) the last four digits of the financial account

number; and
(5) the city and state of the home address.







UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF TEXAS
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CHAMBERS OF December 22, 2005
MARVIN ISGUR
UNITED STATES BANKRUPTCY JUDGE

Mr. Peter G. McCabe

Secretary of the Committee on Rules of Practice and Procedures
Administrative Office of the United States Courts

Washington, D.C. 20544

Dear Mr. McCabe and Members of the Committee:

1 am a United States Bankruptcy Judge in the Southern District of Texas. Please accept
my thanks for all of the work and effort that has resulted in the proposed amendments to the
Federal Rules of Bankruptcy Procedure. [ have several comments for your consideration.

Most of my comments concern the application of rules that-while beneficial in large
chapter 7 or chapter 11 cases—may be harmful in the administration of smaller cases and in
consumer cases.

1. Rule 4001. The proposed amendments to Rule 4001 appear to be directed at
eliminating perceived abuses in complex matters. Please consider the following:

A. Rule 4001(b) as it applies to simple cash collateral orders in simple
cases. It is not uncommon to have small chapter 11 cases (and even some
larger chapter 13 cases) in which a concise order authorizing the use of
cash collateral may be appropriate. Often, these orders will only be 1-5
pages in length. As the Committee is aware, there are many more cases in
this category than there are complex chapter 11 cases. Accordingly, |
suggest that a new subsection 4001(b)(1)(B)(5) be inserted that reads as
follows:

“(5) the introductory statement is not required if each of the motion and
the proposed form of order are (i) less than 6 pages in length, (ii) double
spaced, and (iii) in twelve point or greater type.” '

B. Rule 4001(c) as it applies to small loans in small cases. The same
comments set forth in paragraph 1(A) applies to Rule 4001(c) and motions
to obtain credit.

' Proposed language is submitted solely for the purpose of promoting discussion of a method for evaluating whether
the introductory statement would be helpful in particular cases.



Rule 4001(d) as it applies to exempt property in consumer cases. The
local rules of the Southern District of Texas provide for the mandatory use
of certain forms with respect to motions for relief from the stay on exempt
homes and vehicles. The local rules also require a pre-filing conference
on these motions. There are a series of form orders that may be submitted
by agreement under current S.D. Tex. BLR 4001(d). Although these
procedures are relatively new, | estimate that over 300 proposed 4001(d)
orders are filed monthly in the Southern District of Texas. I also note that
the service provisions in the proposed subsection “D” provides for no
service at all in chapter 13 cases. The proposed amendments will have a
material, adverse effect on practice in our Court. Accordingly, I request
the following additions:

H The contents of the current proposed subsection (B) shall become

“(B)( 1 ).,9
2) The following subsections should be added:

“(BX2) the introductory statement is not required if each of the
motion and the proposed form of order are (i) less than 6 pages in
length, (ii) double spaced, and (iii) in twelve point or greater type;

(B)(3) the introductory statement is not required if: (i) the debtor is
an individual; (ii) the rules of the local court provide for an
exception for certain cases in which the debtor is an individual;
and (iii) the case in which the motion is filed qualifies for the local
rule’s exception."”

(3) At the end of subsection “D”, please add the following sentence:
“In a case in which the debtor is an individual, the motion shall be
served on (i) any party claiming a lien on or an interest in the
subject matter of the motion, (ii) parties requesting notice, (iii) any
committee elected under § 705 or appointed pursuant to § 1102 of
the Code or its authorized agent, and (iv) such other entities as may
be directed by the Court or by local rule.”

General comments about notice under all of proposed Rule 4001. I do
not understand why service of all Rule 4001 matters is so limited in cases
involving entities. At a minimum, I suggest that the service provisions be
expanded to include parties requesting notice and parties with a lien on or
an interest in the matter that is the subject of the motion. Perhaps I
misread the notice rules, but they appear not to require notice on parties
requesting notice or on those directly affected by the motion. By way of
example, proposed Rule 4001(c)(1)}D) appears to provide that a motion
seeking to authorize an extension of credit to be secured by a senior lien



on collateral that is presently encumbered by a lien would not be required
to be served on the current lien holder.

Rule 6003. 1 am concerned about the interplay between § 365(d)(3) and § 502
with respect to the newly proposed rule. There is a good faith interpretation of
current law that a debtor must perform under leases until the leases are rejected
and that a failure to perform will result in an administrative claim against the
estate. 1 am concerned that the use of the terms “immediate and irreparable
harm” may be so strong as to preclude a debtor’s rejection of a lease in order to
avoid the accrual of an administrative claim against the estate. There may be
abuses of which | am not aware that necessitate such a change. However, |
would prefer that the Committee leave open the possibility that a lease could be
rejected within 20 days on a lesser showing than “immediate and irreparable
harm.” [ note that the Committee references current Rule 4001(b)(2) and (c)(2).
Under those rules (dealing with cash collateral use or obtaining credit), interim
orders are generally issued when there is immediate and irreparable harm. 1 do
not know how the Court can fashion equivalent interim relief with respect to a
burdensome lease where the debtor is seeking to avoid the accrual of an
administrative claim. For example, a debtor may have abandoned a premises pre-
bankruptcy, but be obliged to make payments under § 365(d)(3). Under those
circumstances, does the Committee believe that there is “immediate and
irreparable harm?” If so, clarification in a comment to the notes would be
helpful. If not, I suggest that the lease rejection provision be based on a lesser
standard.

Overall, I find the proposed rules changes most helpful. | ask that the Committee
consider the comments in this letter with respect to possible modifications. I ask that particular
attention be given to the proposed changes to Rule 4001(d). Adoption of the proposed rule
without change would result in a significant (and in my view, unnecessary) cost to consumer
debtors in the Southern District of Texas.

Sincerely,
Is/

Marvin Isgur






SABINO & SABINO, P.C.

ATTORNEYS AT LAW

92 Willis Avenue, 2nd Floor
Mineola, New York 11501

516-294-3199 -
) Fax: 516-747-9405 05 BK OO 5
ANTHONY MICHAEL SABINO E-matl: legal-lon@earthlink.net
MARY JANE C. SABINO www.sabinolaw.com

ADMITTED IN NEW YORK
PENNSYLVANIA

AND THE UNITED STATES
SUPREME COURT 6 January 2006

Hon. Peter G. McCabe, Secretary

Committee on Rules of Practice and Procedure
of the Judicial Conference of the United States
Thurgood Marshall Federal Judiciary Building
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Re:Preliminary Draft of Proposed Amendment to Federal Rules (August, 2005}

Dear Mr. McCabe:

I write to provide comments and suggestions regarding the above. By way of
information, in addition to my many years of practice before the federal courts, [ am a
professor of law, the author of numerous law review articles on various topics of federal
law, and have been honored by several federal judges citing same in their legal opinions.
That having been said, permit me to turn to my brief, specific comments, which are
limited to certain of the proposed changes to the Federal Rules of Bankruptcy Procedure.

Rule 3001(c) and (d)---Proof of Claim

I must respectfully disagree with the proposed amendment of this Rule, albeit in
part. The proposal of an absolute restriction on supporting document to a Proof of Claim,
not to exceed 25 pages (5 pages for the perfection of a security interest) is, in my opinion,
unnecessary, unduly restrictive, and has more potential for harm than good.

The proposed Committee Note states the proposal is rooted in the difficulties
inherent in the electronic filing of documents. That much is certain; notwithstanding the
benefits of the modern age of electronic court filings, lengthy or complex documents pose
new problems with readability, transmission errors, loss of data, and so on. The
Committee is correct in seeking to alleviate such problems, but its approach is wrong.

First, the problem is overstated. To be sure, I have no quantitative evidence, but 1
must respectfully express my sincere doubt that the Committee does either. My
experience informs me that the overwhelming majority of claims consist of merely the
standard B-10 Proof of Claim itself and, at most, two or three pages of supporting
documentation. Given the rarity of a Proof of Claim and supporting documents totaling
more than 25 pages, a specific page limit in the Rule is simply unnecessary



The proposed Rule can do more harm that good. If supporting documentation is
only 26 pages, what is the sense in compelling creditors to craft yet another document?
What if a summary is simply inadequate to the task? What if the summary engenders
more confusion and controversy than if the full documentation was attached? This makes
the 25 page limit problematic at best, and advances the argument for a Rule without such
an arbitrary limit. To be clear, all the above applies to the proposed 5 page limit to
documenting the perfection of a security interest.

Here is a counterproposal; revise Rule 3001 to state a claimant may file a
summary of its supporting documentation in lieu of complete copies. A permissive
approach is vastly superior to an inflexible rule. This leaves the decision in the hands of
the party most familiar with the claim---the creditor itself.

Rule 3007(c), (d), (e). and (f)---Objections to Claims

Overall, the Rule 3007 amendment is an excellent step. It codifies what has
become a prevailing practice, particularly in large cases, to smoothly and efficiently deal
with claims with a nearly identical basis for objection, i.e., duplicate or late claims. In
plain terms, this is already being done in courts; why not recognize and regularize the
practice with an actual Rule? Moreover, the proposal discreetly limits when such
omnibus objections may be used, by clarifying when an omnibus objection is permitted.
This prevents abuse by confining omnibus objections to specific circumstances.

One suggestion---the Committee might wish to add a subsection (g), roughly
along the lines that:

(g) The court, on the timely motion of a party in interest or on its own motion, and
after a hearing on notice, may further limit or condition the making of an omnibus
objection pursuant to this Rule, when the interests of justice so require.

My purpose is based upon some concern that a court should be specifically
authorized to modify the application of the Rule if the interests of justice so require.
Such an additional proviso gives the court that right and that flexibility.

Other Proposals to Amend the Bankruptcy Rules

I wish to note my support for other proposals to amend the Bankruptcy Rules, and
briefly state as follows.

The proposed changes for Rule 4004 are an excellent idea. Motions to use cash
collateral, obtain credit, ef cefera, are typically controversial and come at a time when the
case is very new and more confusion than clarity abounds. Compelling parties to provide
a cogent summary of terms, a proposed order, a complete copy of the underlying
agreement, and specifying service to the most crucial committees and parties will lift the
fog of a case’s first days.



I support the proposed changes to Rule 6006, largely for the same positive
attributes that I discussed above regarding the proposed changes to Rule 3007. The key
benefits to be derived from this amendment are: a) greater efficiency; b) conspicuous
disclosure in the motion; c) greater ease and assurance of affected parties to find if in fact
they are an affected party; d) greater ease in ascertaining the terms of the proposed action,
i.e., curing default amounts; and e) a 100 contract/lease limit (here, this limit makes
sense).

As I did with Rule 3007, I would only add that I would like to see that addition of
a final proviso assuring judicial flexibility and control in the interests of justice.

The amendment to Rule 1014 is as welcome as it is overdue. It is beyond
peradventure that courts have the ability to dismiss or transfer cases on their own motion.
The proposal simply codifies what is already a maxim.

I thank you and the Committee for the opportunity to be heard.

- . t
ithony Michae! Sabino \
Professor’of Law
Peter J. Tobin College of Business
St. John’s University, New York and
Partner, Sabino & Sabino, P.C.

AMS/dal
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Enclosed please find the comments of the Judicial Conference Committee on
Court Administration and Case Management regarding the Proposed Rules to Address
Privacy and Security Concerns as required by the E-Government Act of 2002. Our
Committee appreciates the work you have done, as well as the opportunity to comment on
this important issue. Do not hesitate to contact me with any questions or concerns.

Tl (b

cc:  Abel Mattos
John Rabiej

Enclosure

John R. Tunheim



Comments of the Committee on Court Administration and Case Management
on Proposed Rules to Address Privacy and Security Concerns
as Required by the E-Government Act of 2002

Background

In an effort to balance the competing interests of the public’s right to have access to court
information and the need to protect personal data in the electronic age, this Committee began
studying privacy and public access to electronic case files in 1999. After two years of study, a
public comment period, and a public hearing, the Committee recommended to the Judicial
Conference of the United States the adoption of a policy that would allow access to civil and
bankruptcy cases, with the requirement that specific personal identifiers (Social Security
numbers, financial account numbers, dates of birth and names of minor children) be partially
redacted from the document. The CACM Committee recommended that such access to criminal
cases be studied for two years because of safety and security concerns unique to criminal cases.
In September 2001, the Judicial Conference adopted this policy. (JCUS-SEP/OCT 01, pp. 48-
50). Following a study that revealed no instances substantiating such concerns, this Committee,
together with the Committee on Criminal Law, recommended that public access to criminal cases
also be allowed. The Conference adopted this position (JCUS-SEP 03, pp. 15-16) and later
adopted specific guidance recommended by this Committee for public access to criminal cases.
(JCUS-MAR 04, p. 10). This guidance provides that redaction of personal information is also
required for criminal documents, with the addition of the redaction of home address to city and
state. The Conference-approved guidance also addresses whether certain documents and
information should be included in public criminal case files.!

Proposed Federal e ellate Pr ure 235, Filing and Service

Proposed Federal Rule of Appellate Procedure 25 would apply the proposed bankruptcy
privacy rule and the proposed criminal privacy rule in cases that applied those rules below. In all
other cases on appeal, the proposed civil privacy rule would apply, except the criminal rule
would apply when a extraordinary writ is sought in a criminal case. This approach is consistent
with the Privacy Policy’s statement that appellate cases are to be treated the same way the cases
were treated below and the Committee supports the rule as proposed. It also specifically
recognizes that, because the Case Management/Electronic Case Files system for the courts of
appeals is not yet operational, there is less experience with privacy issues at the appellate level.

! A copy of the Judicial Conference Privacy Policy {(the Privacy Policy) and the Criminal
Implementation Guidance are attached for your reference and are available at WWW.Drivacy.uscourts.gov.



Further, the Committee recognizes the fact that the proposed appellate rule gives more specific
guidance than does the privacy policy in making the proposed civil privacy rule generally
applicable, with specific exceptions. Thus, the proposed rule addresses how to treat matters that
originate in the court of appeals or that come from an administrative agency or entity other than a
lower court.

Proposed Federa] Rule of Bankruptcy Procedure 9037, Privacy Protection For
Filings Made with the Court

Proposed Federal Rule of Bankruptcy Procedure 9037 would require redaction of the
standard personal identifiers (Social Security number, financial account number, name of minor
child and date of birth) and would also provide for exemptions from the requirement. Further, it
addresses sealed documents, protective orders, use of a reference list and waiver of the redaction
requirements. This proposed rule, like the others, is largely based upon the Privacy Policy, as the
notes make clear, and, in large part, the Committee supports it. However, the Committee does
wish to point out several concerns it has regarding specific portions of the proposed rule.

Subsection (a) states that a filing “may include only” the redacted versions of the
identifiers while subsection(g) states that a party waives the protections of redaction as to its own
information if that information is not filed under seal and not redacted. The Privacy Policy
requires redaction and does not contain an explicit waiver. The Notes to the proposed rules
clarify that the waiver only applies to the specific information filed without redaction and not
under seal and that if such is done accidentally, a party may seek relief from the court. It also
points out that the waiver provision may be beneficial in cases where a party determines that
costs of redaction may outweigh its privacy benefits. Based on these clarifications, the
Committee supports the waiver provision and understands that in order for this provision to be
possible, the wording of the redaction requirements must remain permissive.

This proposed rule, as do the proposed civil and criminal rules, includes exemptions from
the redaction requirement that the current policy does not specifically include. The Committee
understands the need for these exemptions and generally supports them. However, concern has
been expressed that the exemption for records of a court “whose decision is being reviewed” may
not be appropriate because the language could be read to suggest appellate review, in which
bankruptcy courts do not engage. However, the record in a bankruptcy case does often contain a
record from another court proceeding as evidence, or otherwise. The Committee therefore
suggests that thought be given to using language other than “reviewed” in the wording of this
exemption. (For example, perhaps the rule could refer to a court whose “decision becomes part of
the record.”) Since identical wording is used for this exemption in the proposed civil and
criminal rules, as well, this suggestion would apply to those rules as well. Regardless of the
specific wording, the Committee believes that the focus should remain on the fact that a record
from another court does not need to be redacted.



Proposed Federal Rule of Civjl Procedure 5.2, Privacy Protections for Filings
Made with the Court

Proposed Federal Rule of Civil Procedure 5.2 would also require redaction of the
standard personal identifiers and also provides for exemptions from these requirements. Like the
bankruptcy rule, it also addresses sealed documents, protective orders, use of a reference list and
waiver of the redaction requirements. Again, the basic structure and provisions of this rule are
similar to the Privacy Policy and the Committee supports it. There are, however, two specific
points the Committee wishes to make regarding the proposed civil rule.

First, our comments made above in reference to the proposed bankruptcy rule regarding
the waiver provision and the exemption for records of a court “whose decision is being
reviewed,” also apply to the civil rule. Second, the Committee has some concerns regarding
subsection (c), which provides for limitations on remote access to electronic case files.

The Privacy Policy provided for such limitations only in the context of social security
cases on the grounds that such cases often contain voluminous administrative records that
necessarily include the claimant’s social security number and detailed medical and financial
information. The proposed rule retains limited access to these cases, which the Committee
supports, yet also provides for limited access in immigration cases. In previous communications
with the Rules Committee, this Committee opposed extension of such limited access because it
views social security cases as distinctive since extensive personal information is necessary in
every case. We suggested that other types of cases be handled on a case by cases basis rather
than by category. However, this Committee indicated that it would consider limited access for
immigration cases if it could be demonstrated that their volume is substantial and that the
information routinely appearing in their records should be protected. The Committee recognizes
that there has been a substantial increase in the number of immigration cases in the federal courts
since this restriction was first suggested. The Committee also appreciates that the data routinely
contained in such cases includes personal and identifying information. Thus, the Committee
would support limited electronic access to the bulk of documents in immigration cases as long as
the initiating documents (e.g., opinions issued by the Bureau of Immigration Appeals and
Immigration Judges) and orders and opinions remain remotely, electronically available to the
public. Because these documents would likely contain personal information, the Committee
further suggests that the party filing the appeal from the prior decision be required to redact the
initiating document as it would any other filing under the proposed civil rule.

2 Even though the Privacy Policy limits remote public electronic access to filings in social
secunty cases, such limitation is not intended to apply to court opinions. The Committee assumes that
opinions will be available in immigrations cases as well, if the same limitations are applied.
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Proposed Federal Rule of Criminal Procedure 49.1; Privacy Protection for Filings
Made with the Court

Proposed Federal Rule of Criminal Procedure 49.1 would apply the same redaction
provisions as the other proposed rules, with the addition of home address to city and state.
Likewise, it also contains exemptions from these provisions as do the bankruptcy and civil rule.
Again, the Committee generally supports this proposed rule, but has several specific areas of
concern. First, our comments about the waiver and exemption for records of a court “whose
decision is being reviewed” would again apply to this proposed rule.

Further, the Committee notes that the exemptions from redaction in the criminal rule are
more extensive than those in bankruptcy and civil. It exempts the same documents as the other
rules, but also exempts habeas filings, a filing in relation to a criminal matter or investigation that
is prepared before the filing of a criminal charge or that is not filed as part of any docketed
criminal case, arrest or search warrants, and charging documents or affidavits in support thereof.
The Committee is concerned that this list may be overly inclusive and suggests that personal
identifiers can be redacted from many of these documents, such as executed warrants and
charging documents. This redaction will allow the document to be included in the public file
while still protecting the privacy of the individual concerned.

It should be noted that the initial Privacy Policy did not allow for remote public electronic
access to criminal files and that such access was only recommended by the CACM Committee
and approved by the Judicial Conference after a two-year pilot program and study conducted by
the Federal Judicial Center revealed no instances of harm and a substantial benefit to the bar and
public in the 11 courts where such access was permitted.

When the Judicial Conference decided in September 2003 to allow remote electronic
public access to criminal case files subject to the redaction requirements, it stayed the
implementation of this change until the CACM Committee could work with the Committee on
Defender Services and the Committee on Criminal Law to develop guidance for implementation
of access to electronic criminal case files. That guidance, which the Judicial Conference
approved, explains that certain documents and information are not to appear in the public case
file, in paper or electronic form, at the courthouse or via remote access. These included
presentence and pretrial reports, juvenile records, statements of reasons, unexecuted warrants of
any kind, sealed documents, and identifying information about jurors and potential jurors. This
is designated as “IIl. Documents for which public access should not be provided” (Part IIT of the
guidance) and it is not clear how the exemptions of the proposed rule relates to this guidance. In
order to comply with current policy, many courts are redacting or having filers redact the stated
personal identifiers from executed warrants so that they can be filed and available to the public.
Likewise, courts are being instructed to redact copies of documents with juror identifying
information, such as the foreperson’s name in the form of his or her signature, so that a copy of
the indictment can be included in the public criminal case file, whether it be paper or electronic.
The original indictment or other document with this information is most often sealed to protect



the identifying information.

If the proposed rule is intended to permit the filing of the name of the grand jury
foreperson, thereby identifying that individual, it contravenes the guidance, and the Committee
would oppose it. The notes mention the guidance, even the specifics of Part III, yet suggest that
their substance can be accommodated by sealing the documents. The problem with sealing the
indictment without providing a redacted version for the public file is that there then is no public
access to that document. If a redacted document is filed in addition to the sealed document, the
public can see the substance of the indictment, such as its specific counts, without impacting the
privacy, in this case, the grand jury foreperson.

The Committee understands that there may be opposition to requiring redaction of these
documents for several reasons. The first being, in the case of an indictment, concern about the
impact of redaction upon the requirement in Rule 6 of the Federal Rules of Criminal Procedure
that the indictment be signed by the foreperson. Following the guidance, the indictment would
still be signed and returned in open court, whete it could be stated on the record that the
foreperson’s signature is on the return. However, to protect the identity of the foreperson, the
publicly available copy of the indictment would confirm but not display the signature of the
foreperson. The indictment with the signature could be sealed or retained by the government.
There may also be concern over retaining two copies of the indictment, one sealed with the
signature and one public without it. This concern is understandable because it does require some
duplication of records, but it is necessary in order to both protect the juror and provide the public
with the information contained in the charging document. Finally, concern has been expressed
over who will effect the redaction of the indictment. In keeping with the redaction requirements
elsewhere in the Privacy Policy, it is recommended that the government, as the filer of the
document, have this responsibility.

In summary, the CACM Committee generally supports the proposed privacy rules and
recognizes and appreciates the difficult task undertaken by the Rules Committee in drafting
them. The CACM Committee also appreciates the opportunity to comment on the proposed rules
and to have been included during the drafting process. Please do not hesitate to contact Abel
Mattos of the Court Administration Policy Staff at 202-502-1560 if you have any questions.

Attachments
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Report of the Judicial Conference Committee on Court Administration and Case
Management on Privacy and Public Access to Electronic Case Files

The Judicial Conference of the United States requested that its Committee on Court Administration and
Case Management examine issues related to privacy and public access to electronic case files. The
Committee on Court Administration and Case Management formed a special subcommittee for this
purpose. This subcommittee, known as the Subcommittee on Privacy and Public Access to Electronic
Case Files, consisted of four members of the Committee on Court Administration and Case
Management: Judge John W. Lungstrum, District of Kansas, Chair; Judge Samuel Grayson Wilson,
Western District of Virginia; Judge Jerry A. Davis, Magistrate Judge, Northern District of Mississippi;
and Judge J. Rich Leonard, Bankruptcy Judge, Eastern District of North Carolina, and one member from
each of four other Judicial Conference Committees (liaison Committees): Judge Emmet Sullivan,
District of Columbia, liaison from the Committee on Criminal Law; Judge James Robertson, District of
Columbia, liaison from the Committee on Automation and Technology; Judge Sarah S. Vance, Eastern
District of Louisiana, liaison from the Committee on the Administration of the Bankruptcy System; and
Gene W. Lafitte, Esq., Liskow and Lewis, New Orleans, Louisiana, liaison from the Committee on the
Rules of Practice and Procedure. After a lengthy process described below, the Subcommittee on Privacy
and Public Access to Electronic Case Files, drafted a report containing recommendations for a judiciary-
wide privacy and access policy.

The four liaison Committees reviewed the report and provided comments on it to the full Committee on
Court Administration and Case Management. After carefully considering these comments, as well as
comments of its own members, the Committee on Court Administration and Case Management made
several changes to the subcommittee report, and adopted the amended report as its own.

Brief History of the Committee's Study of Privacy Issues

The Committee on Court Administration and Case Management, through its Subcommittee on Privacy
and Public Access to Electronic Case Files (the Subcommittee) began its study of privacy and security
concemns regarding public electronic access to case file information in June 1999. It has held numerous
meetings and conference calls and received information from experts and academics in the privacy
arena, as well as from court users, including judges, court clerks, and government agencies. As a result,
in May 2000, the Subcommittee developed several policy options and alternatives for the creation of a
judiciary-wide electronic access privacy policy which were presented to the full Committee on Court
Administration and Case Management and the liaison committees at their Summer 2000 meetings. The
Subcommittee used the opinions and feedback from these committees to further refine the policy
options.

In November 2000, the Subcommittee produced a document entitled "Request for Comment on Privacy
and Public Access to Electronic Case Files." This document contains the alternatives the Subcommittee
perceived as viable following the committees' feedback. The Subcommittee published this document for
public comment from November 13, 2000 through January 26, 2001. A website at
www.privacy.uscourts.gov was established to publicize the comment document and to collect the
comments. Two hundred forty-two comments were received from a very wide range of interested
persons including private citizens, privacy rights groups, journalists, private investigators, attorneys,
data re-sellers and representatives of the financial services industry. Those comments, in summary and
full text format, are available at that website.
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On March 16, 2001, the Subcommittee held a public hearing to gain further insight into the issues
surrounding privacy and access. Fifteen individuals who had submitted written comments made oral
presentations to and answered the questions of Subcommittee members. Following the hearing, the
Subcommittee met, considered the comments received, and reached agreement on the policy
recommendations contained in this document.

Background

Federal court case files, unless sealed or otherwise subject to restricted access by statute, federal rule, or
Judicial Conference policy, are presumed to be available for public inspection and copying. See Nixon
v. Warner Communications, Inc., 435 U.S. 589 (1978) (holding that there is a common law right "to
inspect and copy public records and documents, including judicial records and documents"). The
tradition of public access to federal court case files is also rooted in constitutional principles. See
Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 575-78 (1980). However, public access rights are
not absolute, and courts balance access and privacy interests in making decisions about the public
disclosure and dissemination of case files. The authority to protect personal privacy and other legitimate
interests in nondisclosure is based, like public access rights, in common law and constitutional
principles. See Nixon, 435 U.S. at 596 ("[E]very court has supervisory power over its own records and
files, and access has been denied where court files might have become a vehicle for improper
purposes").

The term "case file” (whether electronic or paper) means the collection of documents officially filed by
the litigants or the court in the context of litigation, the docket entries that catalog such filings, and
transcripts of judicial proceedings. The case file generally does not include several other types of
information, including non-filed discovery material, trial exhibits that have not been admitted into
evidence, drafts or notes by judges or court staff, and various documents that are sometimes known as
"left-side"” file material. Sealed material, although part of the case file, is accessible only by court order.

Certain types of cases, categories of information, and specific documents may require special protection
from unlimited public access, as further specified in the sections on civil, criminal, bankruptcy and
appellate case files below. See United States Department of Justice v. Reporters Committee for Freedom
of the Press, 489 U.S. 749 (1989) (noting that technology may affect the balance between access rights
and privacy and security interests). To a great extent, these recommendations rely upon counsel and
litigants to act to protect the interests of their clients and themselves. This may necessitate an effort by
the courts to educate the bar and the public about the fact that documents filed in federal court cases may
be available on the Internet.

It is also important to note that the federal courts are not required to provide electronic access to case
files (assuming that a paper file is maintained), and these recommendations do not create any entitlement
to such access. As a practical matter, during this time of transition when courts are implementing new
practices, there may be disparity in access among courts because of varying technology. Nonetheless,

the federal courts recognize that the public should share in the benefits of information technology,
including more efficient access to court case files.

These recommendations propose privacy policy options which the Committee on Court Administration
and Case Management (the Committee) believes can provide solutions to issues of privacy and access as
those issues are now presented. To the extent that courts are currently experimenting with procedures
which differ from those articulated in this document, those courts should reexamine those procedures in
light of the policies outlined herein. The Committee recognizes that technology is ever changing and
these recommendations may require frequent re-examination and revision.
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Recommendations
The policy recommended for adoption by the Judicial Conference is as follows:

General Principles

1. There should be consistent, nationwide policies in federal courts in order to ensure
that similar privacy protections and access presumptions apply regardless of which
federal court is the custodian of a particular case file.

2. Notice of these nationwide policies should be given to all litigants in federal court so
that they will be aware of the fact that materials which they submit in a federal court
proceeding could become available on the Internet.

3. Members of the bar must be educated about the policies and the fact that they must

protect their clients by carefully examining the documents that they file in federal

court for sensitive, private information and by making the appropriate motions to
protect documents from electronic access when necessary.

Except where otherwise noted, the policies apply to both paper and electronic files.

Electronic access to docket sheets through PACERNet and court opinions through

court websites will not be affected by these policies.

6. The availability of case files at the courthouse will not be affected or limited by these
policies.

7. Nothing in these recommendations is intended to create a private right of action or to
limit the application of Rule 11 of the Federal Rules of Civil Procedure.

i

Case Types
Civil Case Files

Recommendation: That documents in civil case files should be made available electronically to the
same extent that they are available at the courthouse with one exception (Social Security cases
should be excluded from electronic access) and one change in policy (the requirement that certain
"'personal data identifiers” be modified or partially redacted by the litigants). These identifiers
are Social Security numbers, dates of birth, financial account numbers and names of minor
children.

The recommendation provides for liberal remote electronic access to civil case files while also adopting
some means to protect individual privacy. Remote electronic access will be available only through the
PACERNet system which requires registration with the PACER service center and the use of a log in
and password. This creates an electronic trail which can be retraced in order to determine who accessed
certain information if a problem arises. Further, this recommendation contemplates that certain personal,
identifying information will not be included in its full and complete form in case documents, whether
electronic or hard copy. For example, if the Social Security number of an individual must be included in
a document, only the last four digits of that number will be used whether that document is to be filed
electronically or at the courthouse. If the involvement of a minor child must be mentioned, only that
child's initials should be used; if an individual's date of birth is necessary, only the year should be used;
and, if financial account numbers are relevant, only the last four digits should be recited in the
document. It is anticipated that as courts develop local rules and instructions for the use and
implementation of Electronic Case Filing (ECF), such rules and instructions will include direction on the
truncation by the litigants of personal identifying information. Similar rule changes would apply to
courts which are imaging documents.
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Providing remote electronic access equal to courthouse access will require counsel and pro se litigants to
protect their interests through a careful review of whether it is essential to their case to file certain
documents containing private sensitive information or by the use of motions to seal and for protective
orders. It will also depend upon the discretion of judges to protect privacy and security interests as they
arise in individual cases. However, it is the experience of the ECF prototype courts and courts which
have been imaging documents and making them electronically available that reliance on judicial
discretion has not been problematic and has not dramatically increased or altered the amount and nature
of motions to seal. It is also the experience of those courts that have been making their case file
information available through PACERNet that there have been virtually no reported privacy problems as
a result.

This recommended "public is public" policy is simple and can be easily and consistently applied
nationwide. The recommended policy will "level the geographic playing field” in civil cases in federal
court by allowing attorneys not located in geographic proximity to the courthouse easy access. Having
both remote electronic access and courthouse access to the same information will also utilize more fully
the technology available to the courts and will allow clerks' offices to better and more easily serve the
needs of the bar and the public. In addition, it might also discourage the possible development of a
"cottage industry” headed by data re-sellers who, if remote electronic access were restricted, could go to
the courthouse, copy the files, download the information to a private website, and charge for access to
that website, thus profiting from the sale of public information and undermining restrictions intended to
protect privacy.

Each of the other policy options articulated in the document for comment presented its own problems.
The idea of defining what documents should be included in the public file was rejected because it would
require the courts to restrict access at the courthouse to information that has traditionally been available
from courthouse files. This would have the net effect of allowing less overall access in a technological
age where greater access is easy to achieve. It would also require making the very difficult
determination of what information should be included in the public file.

The Committee seriously considered and debated at length the idea of creating levels of access to
electronic documents (i.e., access to certain documents for specific users would be based upon the user's
status in the case). The Committee ultimately decided that levels of access restrictions were too
complicated in relation to the privacy benefits which could be derived therefrom. It would be difficult,
for example, to prohibit a user with full access to all case information, such as a party to the case, from
downloading and disseminating the restricted information. Also, the levels of access would only exist in
relation to the remote electronic file and not in relation to the courthouse file. This would result in
unequal remote and physical access to the same information and could foster a cottage industry of
courthouse data collection as described above.

Seeking an amendment to the Federal Rules of Civil Procedure was not recommended for several
reasons. First, any such rules amendment would take several years to effectate, and the Committee
concluded that privacy issues need immediate attention. There was some discussion about the need for a
provision in Fed. R. Civ. P. 11 providing for sanctions against counsel or litigants who, as a litigation
-tactic, intentionally include scurrilous or embarrassing, irrelevant information in a document so that this
information will be available on the Internet. The Committee ultimately determined that, at least for

now, the current language of Fed. R. Civ. P. 11 and the inherent power of the court are sufficient to deter
such actions and to enforce any privacy policy.

As noted gbqve, this recommendation treats Social Security cases differently from other civil case files.
It woulq limit remote electronic access. It does contemplate, however, the existence of a skeletal
electronic file in Social Security cases which would contain documents such as the complaint, answer
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and dispositive cross motions or petitions for review as applicable but not the administrative record and
would be available to the court for statistical and case management purposes. This recommendation
would also allow litigants to electronically file documents, except for the administrative record, in Social
Security cases and would permit electronic access to these documents by litigants only.

After much debate, the consensus of the Committee was that Social Security cases warrant such
treatment because they are of an inherently different nature from other civil cases. They are the
continuation of an administrative proceeding, the files of which are confidential until the jurisdiction of
the district court is invoked, by an individual to enforce his or her rights under a government program.
Further, all Social Security disability claims, which are the majority of Social Security cases filed in
district court, contain extremely detailed medical records and other personal information which an
applicant must submit in an effort to establish disability. Such medical and personal information is
critical to the court and is of little or no legitimate use to anyone not a party to the case. Thus, making
such information available on the Internet would be of little public benefit and would present a
substantial intrusion into the privacy of the claimant. Social Security files would still be available in
their entirety at the courthouse.

Criminal Case Fil

Recommendation: That public remote electronic access to documents in criminal cases should not
be available at this time, with the understanding that the policy will be reexamined within two
years of adoption by the Judicial Conference.

The Committee determined that any benefits of public remote electronic access to criminal files were
outweighed by the safety and law enforcement risks such access would create. Routine public remote
electronic access to documents in criminal case files would allow defendants and others easy access to
information regarding the cooperation and other activities of defendants. Specifically, an individual
could access documents filed in conjunction with a motion by the government for downward departure
for substantial assistance and learn details of a defendant’s involvement in the government's case. Such
information could then be very easily used to intimidate, harass and possibly harmn victims, defendants
and their families.

Likewise, routine public remote electronic access to criminal files may inadvertently increase the risk of
unauthorized public access to preindictment information, such as unexecuted arrest and search warrants.
The public availability of this information could severely hamper and compromise investigative and law
enforcement efforts and pose a significant safety risk to law enforcement officials engaged in their
official duties. Sealing documents containing this and other types of sensitive information in criminal
cases will not adequately address the problem, since the mere fact that a document is sealed signals
probable defendant cooperation and covert law enforcement initiatives.

The benefit to the public of easier access to criminal case file information was not discounted by the

Comnmittee and, it should be noted that, opinions and orders, as determined by the court, and criminal
docket sheets will still be available through court websites and PACER and PACERNet. However, in
view of the concerns described above, the Committee concluded that individual safety and the risk to
law enforcement personnel significantly outweigh the need for unfettered public remote access to the
content of criminal case files. This recommendation should be reconsidered if it becomes evident that

the benefits of public remote electronic access significantly outweigh the dangers to victims, defendants
and their families, and law enforcement personnel.

Bankruptcy Case Files
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Recommendation: That documents in bankruptcy case files should be made generally available
electronically to the same extent that they are available at the courthouse, with a similar policy
change for personal identifiers as in civil cases; that § 107(b)(2) of the Bankruptcy Code should be
amended to establish privacy and security concerns as a basis for the sealing of a document; and
that the Bankruptcy Code and Rules should be amended as necessary to allow the court to collect
a debtor's full Social Security number but display only the last four digits.

The Committee recognized the unique nature of bankruptcy case files and the particularly sensitive
nature of the information, largely financial, which is contained in these files; while this recommendation
does provide open remote electronic access to this information, it also accommodates the privacy
concerns of individuals. This recommendation contemplates that a debtor's personal, identifying
information and financial account numbers will not be included in their complete forms on any
document, whether electronic or hard copy (i.e., only the last four digits of Social Security and financial
account numbers will be used). As the recommendation recognizes, there may be a need to amend the
Bankruptcy Code to allow only the last four digits of an individual debtor's Social Security number to be
used. The bankruptcy court will collect the full Social Security number of debtors for internal use, as
this number appears to provide the best way to identify multiple bankruptcy filings. The
recommendation proposes a minor amendment to § 107(a) to allow the court to collect the full number,
but only display the last four digits. The names of minor children will not be included in electronic or
hard copies of documents.

As with civil cases, the effectiveness of this recommendation relies upon motions to seal filed by
litigants and other parties in interest. To accomplish this result, an amendment of 11 U.S.C. § 107(b),
which now narrowly circumscribes the ability of the bankruptcy courts to seal documents, will be
needed to establish privacy and security concerns as a basis for sealing a document. Once again, the
experiences of the ECF prototype and imaging courts do not indicate that this reliance will cause a large
influx of motions to seal. In addition, as with all remote electronic access, the information can only be
reached through the log-in and password- controlled PACERNet system.

The Committee rejected the other alternatives suggested in the comment document for various reasons.
Any attempt to create levels of access in bankruptcy cases would meet with the same problems
discussed with respect to the use of levels of access for civil cases. Bankruptcy cases present even more
issues with respect to levels of access because there are numerous interests which would have a
legitimate need to access file information and specific access levels would need to be established for
them. Further, many entities could qualify as a "party in interest" in a bankruptcy filing and would need
access to case file information to determine if they in fact have an interest. It would be difficult to create
an electronic access system which would allow sufficient access for that determination to be made
without giving full access to that entity.

Tl}e idea of collecting less information or segregating certain information and restricting access to it was
rejected because the Committee determined that there is a need for and a value in allowing the public
access to this information. Further, creating two separate files, one totally open to the public and one

with restricted access, would place a burden on clerks' offices by requiring the management of two sets
of files in each case.

Appellate Case Files

Recommendation: That appellate case files be treated at the appellate level the same way in which
they are treated at the lower level.
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This recommendation acknowledges the varying treatment of the different case types at the lower level
and carries that treatment through to the appellate level. For cases appealed to the district court or the
court of appeals from administrative agencies, the documents in the appeal will be treated, for the
purposes of remote electronic access, in the same manner in which they were treated by the agency. For
cases appealed from the district court, the case file will be treated in the manner in which it was treated
by the district court with respect to remote electronic access.
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Guidance for Implementation of the Judicial Conference Policy on Privacy amd
Public
Access to Electronic Criminal Case Files

In September 2001, the Judicial Conference of the United States adopted a policy on
privacy and public access to electronic case files (JCUS-SEP/OCT 01, pp. 48-50). This
policy addressed civil, criminal, bankruptcy and appellate case files separately. With
regard to criminal case files, the policy prohibited remote public access to criminal case
files at that time, with the explicit statement that the Conference would revisit this issue
within two years. In March 2002, the Judicial Conference approved the establishment of a
pilot project that would allow 11 courts, ten district courts and one court of appeals, to
provide remote electronic public access to criminal case files (JCUS-MAR 02, p. 10). A
study of these courts conducted by the Federal Judicial Center outlined the advantages and
disadvantages of such access, to court employees, the bar, and the public. The study did
not reveal any instances of harm due to remote access to criminal documents. The results
of the study were reported to the Committees on Court Administration and Case
Management and Criminal Law.

The Committee on Court Administration and Case Management reviewed and
discussed the study in depth, ultimately concluding that the benefits of remote public
electronic access to criminal case file documents outweighed the risks of harm such access
potentially posed. This decision was based not only on the results of the FIC study, but
also on the extensive information the Committee, through its Privacy Subcommittee,
gathered and evaluated during the period of deliberation that led to the Judicial
Conference’s adoption of the initial privacy policy in September 2001. That process
included the receipt of 242 comments from a wide variety of interested persons including
private citizens, privacy advocacy groups, journalists, attorneys, government agencies,
private investigators, data re-sellers and members of the financial services industry. It also
included a public hearing at which 15 individuals representing a wide spectrum of public,
private, and government interest made oral presentations and answered questions from
Privacy Subcommittee members.

From the comments received and presentations made, it was clear that remote
electronic access to public case file information provides numerous benefits. Specifically,
several speakers noted that such access provides citizens the opportunity to see and
understand the workings of the court system, thereby fostering greater confidence in
government. The benefit that electronic access “levels the geographic playing field” by
allowing individuals not located in proximity to the courthouse easy access to what is
already public information was also frequently mentioned. Others noted that providing
remote electronic access to this same public information available at the courthouse would
discourage the creation of a “cottage industry” by individuals who could go to the
courthouse, copy and scan information, download it to a private website and charge for
access, thus profiting from the sale of public information and undermining restrictions
intended to protect privacy.

After thoroughly analyzing and weighing all of the information before it, in June
2003, the Committee on Court Administration and Case Management recommended that
the Judicial Conference amend its prohibition on remote public access to electronic
criminal case files, the amendment to become effective only after specific guidance for the
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courts was developed. The Committee on Criminal Law concurred in this
recommendation.

At its September 2003 session, the Conference discussed the issue and adopted the
recommendation, thereby amending its policy regarding remote public access to electronic
criminal case file documents to permit such access to be the same as public access to
criminal case file documents at the courthouse with the effective date of this new policy
delayed until such time as the Conference approves specific guidance on the
implementation and operation of the policy developed by the Committees on Court
Administration and Case Management, Criminal Law and Defender Services (JCUS-SEP
03, pp. 15-16).

This guidance, which was prepared by a specially-created subcommittee consisting
of members from the Committees on Court Administration and Case Management,
Criminal Law and Defender Services and approved by the Judicial Conference, sets forth
the implementation guidelines required by the Judicial Conference. This document has
three parts. The first provides a short explanation of the policy on remote public access to
electronic criminal case files and explains how it relates to similar policies for other case
types. The second part provides information about the redaction requirements which are an
integral part of the policy and require the court to educate the bar and other court users.
The third part is a discussion of specific documents that courts are not to make available to
the public.

1. Explanation of the policy permitting remote public access to electronic criminal
case file documents

Not all documents associated with a criminal case are properly included in the
criminal case file. The policy regarding remote public electronic access to criminal case
file documents is intended to make all case file documents that are available to the public
at the courthouse available to the public via remote, electronic access if a court is making
documents remotely, electronically available through the Case Management/Electronic
Case Files system or by the scanning of paper filings to create an electronic image. Simply
stated, if a document can be accessed from a criminal case file by a member of the public
at the courthouse, it should be available to that same member of the public through the
court’s electronic access system. This is true if the document was filed electronically or
converted to electronic form.

This policy treats criminal case file documents in much the same way civil and
bankruptcy case file documents are treated. Filers of documents have the obligation to
partially redact specific personal identifying information from documents before they are
filed. (See Section II, below for a discussion of redaction requirements.) However, because
of the security and law enforcement issues unique to criminal case file information, some
specific criminal case file documents will not be available to the public remotely or at the
courthouse. (See Section I, below for a discussion of these documents.) It is not the intent
of this policy to expand the documents that are to be included in the public criminal case

file and, thereby, available both at the courthouse and electronically to those with PACER
access.

It should also be noted that at its September 2003 session, the Judicial Conference

adopted a policy that provides for the electronic availability of transcripts of court
proceedings. The effective date of this policy is delayed pending a report of the Judicial
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Resources Committee regarding the impact the policy may have on court reporter
compensation. However, once that policy becomes effective, there are separately
articulated requirements and procedures regarding redaction which will apply to transcripts
in criminal cases.

II. Redaction and Sealing Requirements
The policy adopted by the Conference in September 2003 states in part:

Upon the effective date of any change in policy regarding remote public
access to electronic criminal case file documents, require that personal data
identifiers be redacted by the filer of the document, whether the document is
filed electronically or in paper, as follows:

Social Security numbers to the last four digits;
financial account numbers to the last four digits;
names of minor children to the initials;

dates of birth to the year; and

home addresses to city and statef.]

nhwe =

In order to inform all court users of these requirements, courts should post a Notice
of Electronic Availability of Criminal Case File Documents on their websites and in their
clerks’ offices. An example of such a notice appears below. As part of the pilot project and
study conducted by the Federal Judicial Center (FIC), participating courts were asked to
implement similar redaction requirements and to inform all court users of these
requirements. To assist in these requests, the participating courts were provided with a
sample Notice of Electronic Availability of Criminal Case File Documents that was
reviewed by a Subcommittee of the Committee on Court Administration and Case
Management, with a representative from the Criminal Law Committee, that was working
with the FIC on the study’s design. It was suggested that the courts post this notice on their
websites and in their clerks’ offices in order to inform all filers and other court users that
documents filed in criminal cases will be available to the general public on the Internet and
that the filer has the obligation to redact the specified identifying information from the
document prior to filing. A version of this notice, updated to reference the E-Government
Act of 2002, is provided.

Please be informed that documents filed in criminal cases in this court are now
available to the public electronically.

You shall not include sensitive information in any document filed with the
court. You must remember that any personal information not otherwise
protected will be made available over the Intemet via WebPACER. The
following personal data identifiers must be partially redacted from the
document whether it is filed traditionally or electronically: Social Security
numbers to the last four digits; financial account numbers to the last four
digits; names of minor children to the initials; dates of birth to the year; and
home addresses to the city and state.

In compliance with the E-Government Act of 2002, a party wishing to file a
document containing the personal data identifiers specified above may file an
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unredacted document under seal. This document shall be retained by the court
as part of the record. The court may, however, also require the party to file a
redacted copy for the public file.

Because filings will be remotely, electronically available and may contain
information implicating not only privacy but also personal security concems,
exercise caution when filing a document that contains any of the following
information and consider accompanying any such filing with a motion to seal.
Until the court has ruled on any motion to seal, no document that is the subject
of a motion to seal, nor the motion itself or any response thereto, will be
available electronically or in paper form.

1) any personal identifying number, such as driver’s license
number;

2) medical records, treatment and diagnosis;

3) employment history;

4) individual financial information;

5) proprietary or trade secret information;

6) information regarding an individual’s cooperation with the
government;

7) information regarding the victim of any criminal activity;
8) national security information; and

9) sensitive security information as described in 49 U.S.C. § 114
(s).

Counsel is strongly urged to share this notice with all clients so that an informed
decision about the inclusion of certain materials may be made. If a redacted document is
filed, it is the sole responsibility of counsel and the parties to be sure that all documents
and pleadings comply with the rules of this court requiring redaction of personal data
identifiers. The clerk will not review filings for redaction.

The court should also be aware that it will need to partially redact the personal
identifiers listed above from documents it prepares that routinely contain such information
. (e.g., order setting conditions of release).

OI. Documents for which public access should not be provided

The following documents shall not be included in the public case file and should not
be made available to the public at the courthouse or via remote electronic access:

unexecuted summonses or warrants of any kind (e.g., search warrants,
arrest warrants);

pretrial bail or presentence investigation reports;

statements of reasons in the judgment of conviction;

juvenile records;

documents containing identifying information about jurors or potential
jurors;

financial affidavits filed in seeking representation pursuant to the
Criminal Justice Act;

ex parte requests for authorization of investigative, expert or other

http://www privacy.uscourts.gov/crimimpl.htm 2/8/2006
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services pursuant to the Criminal Justice Act; and
o sealed documents (e.g., motions for downward departure for substantial
assistance, plea agreements indicating cooperation)

Courts maintain the discretion to seal any document or case file sua sponte. If the
court seals a document after it has already been included in the public file, the clerk shall
remove the document from both the electronic and paper public files as soon as the order
sealing the document is entered. Counsel and the courts should appreciate that the filing of
an unsealed document in the criminal case file will make it available both at the courthouse
and by remote electronic access. Courts should assess whether privacy or law enforcement
concerns, or other good cause, justify filing the document under seal.

There are certain categories of criminal case documents that are available to the
public in the clerk’s office but will not be made available electronically because they are
not to be included in the public case file for individual criminal cases. These include but
are not limited to vouchers for claims for payment, including payment for transcripts,
(absent attached or supporting documentation) submitted pursuant to the Criminal Justice
Act. (For detailed guidance about the public availability of Criminal Justice Act
information, please see paragraph 5.01 of Volume VII of Guide to Judiciary Policies and
Procedures.)

Model Local Rule Regarding
Privacy and Public Access to Electronic Criminal Case Files

In compliance with the policy of the Judicial Conference of the United States, and
the E-Government Act of 2002, and in order to promote electronic access to documents in
the criminal case files while also protecting personal privacy and other legitimate interests,
parties shall refrain from including, or shall partially redact where inclusion is necessary,
the following personal data identifiers from all documents filed with the court, including
exhibits thereto, whether filed electronically or in paper, unless otherwise ordered by the
court.

a. Social Security numbers. If an individual’s Social Security
number must be included, only the last four digits of that number should
be used.

b. Names of minor children. If the involvement of a minor child
must be mentioned, only the initials of the child should be used.

c. Dates of birth. If an individual’s date of birth must be included,
only the year should be used.

d. Financial account numbers. If financial account numbers are
relevant, only the last four digits of the number should be used

e. Home addresses. If a home address must be included, only the
city and state should be listed.

http://www privacy.uscourts.gov/crimimpl.htm 2/8/2006
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In compliance with the E-Government Act of 2002, a party wishing to file a
document containing the personal data identifiers listed above may file an unredacted
document under seal. This document shall be retained by the court as part of the record.
The court, may, however, still require the party to file a redacted copy for the public file.

The responsibility for redacting these personal identifiers rests solely with counsel
and the parties. The clerk will not review filings for compliance with this rule.

COMMENTARY

Parties should consult the “Guidance for Implementation of the Judicial Conference Policy
on Privacy and Public Access to Electronic Criminal Case Files.” This Guidance explains
the policy permitting remote public access to electronic criminal case file documents and
sets forth redaction and sealing requirements for documents that are filed. The Guidance
also lists documents for which public access should not be provided. A copy of the
Guidance is available at the court’s website.

http://www.privacy.uscourts.gov/crimimpl.htm 2/812006
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February 15, 2006

By Electronic Transmission

Peter G. McCabe, Secretary

Commiittee on Rules of Practice and Procedure
Judicial Conference of the United States
Washington, D.C. 20544

Re: Proposed Amendments to Bankruptcy Rules

Dear Mr. McCabe:

The National Bankruptcy Conference' has studied the proposed
amendments to the Federal Rules of Bankruptcy Procedure, which were published
for comment on August 15, 2005. Although the Conference believes that on the
whole, the amendments will provide needed improvements to practice and
procedure in the bankruptcy court, the Conference submits these comments in the
hopes of drawing the Committee’s attention to areas of potential problems and
further improvements in the proposed amendments.

Rules 3001(c) and (d)

The proposed amendments would modify Rule 3001(c) to require
that where a claim is based upon a writing and the writing exceeds 25 pages,
instead of filing the writing, the claimant must file a copy of relevant excerpts
from the writing and a summary of the writing, which together “shall not exceed
the total of 25 pages.” Similarly, subsection (d) provides that if evidence of
perfection is contained in a writing that exceeds five pages, the claimant must file
a copy of any relevant excerpts and a written summary, which together “shall not
exceed five pages.” We understand that these proposed amendments derive from
concerns expressed by the clerks’ offices that lengthy writings submitted in
electronic form create technical difficulties. The Conference is concerned that in
a chapter 11 case, it may not be possible to comply with these page limitations, as
some of the underlying writings are voluminous and cannot be adequately
summarized within the page limitations. Further, while the information required
to complete a proof of claim form is straightforward and easy to prepare, it will be
costly and time consuming to have counsel draft these summaries. As a result, the
Conference strongly recommends that Rule 3001(c) and (d) not be changed.

! See the attached for a description of the National Bankruptcy Conference.
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However, if the Rules Committee decides that the rule must be modified to meet
the needs of the clerks’ offices, then the Conference recommends that the rule be modified so
that in a chapter 11 case, a court can enter an order directing that voluminous documents (as
defined by the court) need not be filed and specifying how parties in interest can get copies.
Should the Committee decide an amendment is needed, our proposed revisions are attached.

Rule 4001

Changes Applicable to Subsections (b), (c) and (d). The proposed amendments
would require that any motion for use of cash collateral, to obtain credit and relating to relief
from the automatic stay include an introductory statement, not to exceed three pages, that
summarizes all material provisions of the motion, including certain specified information. For
the reasons discussed in greater detail below, the Conference does not believe that three pages is
a realistic or achievable limit. While use of cash collateral may be less complicated to describe
than relief under subsections (c) and (d), the Conference urges the Committee to modify its
proposed amendment and provide that each motion contain a brief introductory summary or table
that summarizes all material provisions of the motions. We have proposed specific language in
the attached draft amendment.

The Conference also suggests that the “service” provision of each subsection be
modified to provide service on those parties who have requested special notice in writing from
the trustee.

Motion for Use of Cash Collateral (Rule 4001(b)). In addition to the foregoing
modifications, the Conference proposes a technical modification to subsection (b). We believe
the word “material” should be inserted before the word “term” in subsection (b)(1)}(B)(3).
Again, the proposed change is in the attached draft.

Obtaining Credit (Rule 4001(c)). These amendments are similar to the proposed
amendments to subsection (b); however, the list of provisions that must be described in the
motion itself is somewhat longer and the amendments add a new provision, (1)(C), which
authorizes the court to grant relief under Rule 9024 “if it determines that the introductory
statement did not adequately disclose a material element of the agreement.” In addition to some
minor technical changes that are identified in the attached draft amendments, the Conference
strongly urges the Committee to delete the reference to Bankruptcy Rule 9024, both here and in
subsection (d), for several reasons.

First, relief under Rule 9024 is available if a party can make the requisite
showing under the Rule. The reference to Rule 9024 in Rule 4001 probably adds nothing; a
party must still meet the requirements of the Rule in order to get relief. However, the reference
might unintentionally suggest an alternative, perhaps lower standard for relief based on the
specific provisions of Rule 4001. Second, including a reference to Rule 9024 in Rule 4001
suggests that relief under Rule 9024 may not be available for orders entered under other
Bankruptcy Rules because they do not specifically reference it. Third, materiality is in the eyes
of the beholder, and an after-the-fact decision that a material term was omitted (particularly if
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done unintentionally) should not warrant action under Rule 9024. Fourth, it is unclear what
relief can be obtained under Rule 9024. The Rule provides that “the court may relieve a party or
a party’s legal representative from an . . . order” for various reasons, including
“misrepresentation.” For example, one can imagine a situation where a specific event of default
was not disclosed in the summary. Later, a creditor files a motion under Rule 9024 seeking to
set aside the provision. Can the moving party obtain an order relieving another party, namely the
debtor-in-possession or trustee, from application of the provisions, and can it do so for a period
of up to one year from the date the order was entered? Can it get broader relief and overturn the
order in its entirety? Additionally, while the Conference has some sympathy for actions taken by
the court at the initial hearing, when there is little time to review the entire motion and
accompanying agreement, it has less sympathy when the court enters an order after a final
hearing because the parties and the court will have had sufficient time to review the motion in its
entirety and the pertinent terms of the attached agreement before the final hearing, which must be
at least 15 days later. Clearly, the failure to include a term in the summary should not form the
basis for relief under Rule 9024 if the borrowing order is entered after the final hearing. Finally,
how would relief under 9024 reconcile with mootness on appeal under section 364(e) of the
Bankruptcy Code? On balance, the Conference questions the soundness of including a special
provision that purports to apply Rule 9024.

The Conference also suggests several modifications to subsection (c)(1)(B) in the
attached draft amendments. One clarifies that the required disclosures specified in (1)(B) apply
to both the provisions included in the summary and the new provisions specified in the proposed
amendment. We also suggest that the moving party not have to disclose the reasons for each
provision, but that the moving party must disclose the extent to which any provision may affect
the estate if interim relief is granted, but a final order is never entered. These provisions may be
the most important to consider before entering interim relief. The Conference also suggests
inclusion of another provision in the list under subsection (c)(1)(B) and another addition to
(©)(1)XB)(3). These are all set out in the attachment.

Agreement Relating to Relief From the Automatic Stay, etc. (Rule 4001(d)). The
Conference proposes parallel modifications to subsection (d). They are contained in the attached
draft amendments.

Rule 6003

The proposed amendments to Rule 6003 would prohibit a court from granting
certain specified relief within 20 days after the date of the filing of the petition. No orders could
be entered within the 20-day period on an application under Rule 2014, a motion to use, sell,
lease or otherwise incur an obligation regarding property of the estate, including a motion to pay
all or a portion of a fee petition claim (but not a motion under Rule 4001), or a motion to assume,
assign or reject an executory contract or unexpired lease under section 365. The Conference
proposes a modification to subsection (c) to permit a court to authorize rejection of an executory
contract or unexpired lease during the 20-day period because it could save the estate substantial
costs. Again, we refer you to the attached drafts.
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Rule 6006

The proposed amendments to Rule 6006 would preclude the trustee from seeking
authority to assume or assign multiple executory contracts or unexpired leases in one motion,
except under limited circumstances. The Conference believes that the proposed amendments
should be modified to permit the trustee to file an omnibus motion to assume multiple leases
with different parties because the showing of adequate assurances will be common to all parties
to the leases.

Please feel free to contact me at (212) 735-2800, the Conference Chair Donald S.

Bernstein at (212) 450-4092, or Robert White, Esg., the Chair of the Chapter 11 Committee of
the Conference at (310) 246-8485, should you have any additional questions regarding this
matter.

Very truly yours,

/s/ Richard Levin

Richard Levin

Vice-Chair
Attachment

cc: Prof. Jeffrey Morris



PROPOSED AMENDMENTS TO THE
FEDERAL RULES OF BANKRUPTCY PROCEDURE

Rule 3001. Proof of Claim

* %k ¥ ¥ X

(c) CLAIM BASED ON A WRITING. When a claim, or an interest in property of the

debtor securing the claim, is based on a writing, a copy of the writing shall be filed with the proof

of claim;_provided however, that in a case under chapter 11 of this title, and for good cause shown, the

d) EVIDENCE OF PERFECTION OF SECURITY INTEREST. If a security interest in
property of the debtor is claimed, the proof of claim shall be accompanied by evidence that the
security interest has been perfected. If the evidence of perfection is a writing, the claimant shall file
a copy of the writing with the proof of claim; provided however, that in a case under chapter 11 of this

it for ; shown, the court may enter an order directing that voluminous writings not be
filed with the proof of claim and requiring that, on the request of a party in interest, the claimant shall

promptly serve on that party a copy of the writing.-

* % % X *
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Rule 4001. Relief from Automatic Stay; Prohibiting or Conditioning the Use, Sale, or Lease
of Property; Use of Cash Collateral; Obtaining Credit; Agreements

* * * * *
(b) USE OF CASH COLLATERAL.
() Motion; Service.

(A) Motion. A motion for authority to use cash collateral shall be made
in accordance with Rule 9014 and shall be accompanied by a proposed form of order.

(B) Contents. The motion shall include ana brief introductory statement;
notto-exeeed-three pages—summariziag or table that lists or summarizes all material provisions of the
motion, including:

)] the name of each entity with an interest in the cash collateral,

) the purposes for the use of the cash collateral;

3) the material terms, including duration, of the use of the cash
collateral; and

“ any liens, cash payments, or other adequate protection that will
be provided to each entity with an interest in the cash collateral or, if no additional adequate protection
is proposed, an explanation of why each entity's interest is adequately protected.

© Service. The motion shall be served on any entity with an interest in
the cash collateral, any party that has requested in writing to the trustee or debtor in possession notice of
pleadings filed in the case, any committee elected under § 705 or appointed under § 1102 of the Code
or its authorized agent, or, if the case is a chapter 9 municipality case or a chapter 11 reorganization
case and no committee of unsecured creditors has been appointed under § 1102, the creditors

included on the list filed under Rule 1007(d), and any other entity that the court may direct.

* * ¥ &k %



©) OBTAINING CREDIT.
() Motion; Service.

(A) Motion. A motion for authority to obtain credit shall be made in
accordance with Rule 9014 and shall be accompanied by a copy of the credit agreement and a
proposed form of order.

(B) Contents. The motion shall include ana brief introductory statement-—net
to-exceed-three-pages—summarizing or table that lists or summarizes all material provisions of the
proposed credit agreement, including interest rate, maturity, events of default, liens, borrowing limits,
and borrowing conditions. If the proposed credit agreement or proposed order includes any of the
following provisions, the introductory statement or table also shall briefly list or summarize each
provision, and the body of the motion shall describe the nature and extent of each such provision, and
identify the specific location of the provision in each of the proposed form of order, agreement, or other
document, and disclose the extent to which such provision may affect the estate if interim approval is

nted, but elief i i vide le 4001(c)(2):

(1) the granting of priority or a lien on property of the estate
under § 364(c) or (d);

2) the providing of adequate protection or priority with respect
to a claim that arose before the commencement of the case, including the granting of a lien on property
of the estate to secure the claim, or the use of property of the estate or credit obtained under § 364 to
make cash payments on account of the claim;

3) a determination with respect to the validity, enforceability,
avoidability, priority, or amount of a claim that arose before the commencement of the case, or of any
lien securing the claim;

4) a waiver or modification of the provisions of the Code or

applicable rules relating to the automatic stay,



) a waiver or modification of any entity's autherityright to file a
plan, to seek an extension of time in which the debtor has the exclusive right to file a plan, er-theright-to
request the use of cash collateral under § 363(c), or to request authority to obtain credit under § 364;

(6) the establishment of deadlines for filing a plan of reorganization,

ntry of a confirmation order;

(7) ____a waiver or modification of the applicability of nonbankruptcy
law relating to the perfection of a lien on property of the estate, or on the foreclosure or other enforcement
of the lien;

(#78)  arelease, waiver, or limitation on any claim or other cause of
action belonging to the estate or the trustee, including any modification of the statute of limitations or
other deadline to commence an action;

(89) indemnification of any entity;

(910) arelease, waiver, or limitation of any right under § 506(c); or

(161) the writing of a lien on any claim or cause of action arising
under § 544, 545, 547, 548, 549, 553(b), 723(a), or 724(a).

(©)  Applicationof Rule 9624 T} . et und

of the-agreement-(P)—Service. The motion shall be served on any party that has requested in writing

to the trystee or debtor in possession notice of pleadings filed in the case, any committee elected under
§ 705 or appointed under § 1102 of the Code or its authorized agent, or, if the case is a chapter 9
municipality case or a chapter 11 reorganization case and no committee of unsecured creditors has been
appointed under § 1102, on the creditors included on the list filed under Rule 1007(d), and on such other

entities as the court may direct.

* ¥k ¥ k %



(d) AGREEMENT RELATING TO RELIEF FROM THE AUTOMATIC STAY,
PROHIBITING OR CONDITIONING THE USE, SALE, OR LEASE OF PROPERTY,
PROVIDING ADEQUATE PROTECTION, USE OF CASH COLLATERAL, AND OBTAINING
CREDIT.

(1) Motion; Service.

(A) Motion. A motion for approval of an agreement (1) to provide
adequate protection, (2) to prohibit or condition the use, sale, or lease of property, (3) to modify or
terminate the stay provided for in § 362, (4) to use cash collateral, or (5) between the debtor and an entity
that has a lien or interest in property of the estate pursuant to which the entity consents to the creation of
a lien senior or equal to the entity's lien or interest in such property shall be accompanied by a copy of
the agreement and a proposed form of order.

(B) Contents. The motion shall include ana brief introductory statement;

e Fagoens artzing Or table that lists or marizes all material provisions of the

subdivision (c)(1)(B),and the body of the motion and—if-ser-shall describe the nature and extent of each

provision-explain-the reasons-for-each-provision: and identify the specific location of the provision in

each of the proposed form of order, agreement, or other document.

©) Leation-of Rule-0624— ) ) b roliof und

ofthe-agreement{D)——Service. The motion shall be served on any party that has requested in writing

to the trustee or debtor in possession notice of pleadings filed in the case, any committee elected under
§ 705 or appointed under § 1102 of the Code or its authorized agent, or, if the case is a chapter 9
municipality case or a chapter 11 reorganization case and no committee of unsecured creditors has been
appointed under § 1102, on the creditors inciuded on the list filed under Rule 1007(4), and on such

other entities as the court may direct.

* ¥ % ¥k %



PROPOSED AMENDMENTS TO THE
FEDERAL RULES OF BANKRUPTCY PROCEDURE

Rule 6003. Interim and Final Relief Immediately Following the Commencement of the
Case-Applications for Employment, Motions for Use, Sale, or Lease of Property, and Motions
for Assumptions, Assignments, and Rejections of Executory Contracts

Except to the extent that relief is necessary to avoid immediate and irreparable harm, the
court shall not, within 20 days after the filing of the petition, grant relief regarding the following:

(a) an application under Rule 2014;

(b) a motion to use, sell, lease, or otherwise incur an obligation regarding property of the
estate, including a motion to pay all or part of a claim that arose before the filing of the petition, but
not a motion under Rule 4001, and

(©) a motion to assumes or assign—oF-Fejeet an executory contract or unexpired lease in

accordance with § 365.

Rule 6006.  Assumption, Rejection or Assignment of an Executory Contract or Unexpired

Lease
* * * ¥ *

(e) LIMITATIONS. The trustee shall not seek authority to assume or assign multiple
executory contracts or unexpired leases in one motion unless (1) all executory contracts or unexpired
leases to be assumed or assigned are between the same parties or are to be assigned to the same
assignee-or, (2) the trustee seeks to assume, but not assign, unexpired leases of real property with
different parties, or (3) the court otherwise authorizes the motion to be filed. Subject to subdivision
(), the trustee may join requests for authority to reject multiple executory contracts or unexpired
leases in one motion.

H OMNIBUS MOTIONS. A motion to reject or, if permitted under subdivision (¢), a
motion to assume or assign multiple executory contracts or unexpired leases that are not between
the same parties shall:

() state in a conspicuous place that parties receiving the omnibus motion should
locate their names and their contracts or leases listed in the motion;

2) list parties alphabetically and identify the corresponding contract or lease;



3) specify the terms, including the curing of defaults, for each requested assumption
or assignment;

4) specify the terms, including, the identity of each assignee and the adequate
assurance of future performance by each assignee, for each requested assignment;

) be numbered consecutively with other omnibus motions to assume, assign, or
reject executory contracts or unexpired leases; and

(6) be limited to no more than 100 executory contracts or unexpired leases.

(2 FINALITY OF DETERMINATION. The finality of any order respecting an executory

contract or unexpired lease included in an omnibus motion shall be determined as though such contract

or lease had been the subject of a separate motion.

531137 01-New York Server JA - MSW



National Bankruptcy Conference
A non-profit, non-partisan, self-supporting organization of approx-
imately sixty lawyers, law professors and bankruptcy judges who are
leading scholars and practitioners in the field of bankruptcy law. Its
primary purpose is to advise Congress on the operation of bankruptcy
and related laws and any proposed changes to those laws.

History. The National Bankruptcy Conference (NBC) was formalized in the
1940s, at the request of Congress, from a nucleus of the nation’s leading
bankruptcy scholars, who gathered informally in the 1930s to assist Congress
in the drafting of the Chandler Act of 1938, the first comprehensive revision
of U.S. bankruptcy law since the Bankruptcy Act of 1898. Members of the
NBC formed the core of the Commission on the Bankruptcy Laws of the
United States, which in 1973 proposed the overhaul of our bankruptcy laws
that led to enactment in 1978 of the Bankruptcy Code, and were heavily
involved in the work of the National Bankruptcy Review Commission (NBRC)
whose 1997 report led to the legislation that overhauled our bankruptcy laws
in 2005. The NBC has been active as a resource to Congress on every major
piece of bankruptcy legislation since 1978.

Current Members. Membership in the NBC is by invitation only. Among the
NBC’s 55 active members are leading bankruptcy scholars from major law
schools, current and former judges from nine different judicial districts, and
practitioners from leading law firms throughout the country who have been
involved in most of the major corporate reorganization cases of the last three
decades. The NBC also includes leading consumer bankruptcy experts and
experts on commercial, employment, pension, mass tort and tax related
bankruptcy issues. It also includes former members of the congressional staff
who participated in drafting the Bankruptcy Code as originally passed in 1978
and former members and staff of the NBRC.

Policy Positions. The Conference regularly takes substantive positions on
issues implicating bankruptcy law and policy. It does not, however, take
positions on behalf of any organization or interest group. Instead, the NBC
seeks to reach a consensus of its members—who represent a broad spectrum
of political and economic perspectives—based on their knowledge and
experience as practitioners, judges and scholars. The Conference’s positions
are considered in light of the stated goals of our bankruptcy system: debtor
rehabilitation, equal treatment of similarly situated creditors, preservation of
jobs, prevention of fraud and abuse, and economical insolvency administra-
tion. Conferees are always mindful of their mutual pledge to "“leave their
clients at the door” when they participate in the Conference’s deliberations.
The Conference also provides advisory services to policy makers on technical
matters relating to bankruptcy law and practice.






700 Stewart Street, Suite 5220
Seattle, WA 98101
(206) 553-4985
Fax: (206) 553-4073

Peter G. McCabe 05"AP' 003

Secretary, Committee on Rules of
Practice and Procedure

Administrative Office of the U.S. Courts
1 Columbus Circle, N.E. 05‘BK’ 008
Suite 4170

Washington, D.C. 20544

Re:  Proposed Rule 5.2 - FED.R.CIV.P. 05'CV- 0T
Proposed Rule 49.1 — FED.R.CRIM.P.
Proposed Rule 25(a)(5) - FED.R.APP.P.
Proposed Rule 9037 — FED.R.BANKR.P.

05-CR- 04

Dear Mr. McCabe:

I am submitting these comments with respect to the proposed federal rules of practice and
procedure referenced above, relating to the protection of privacy of court records in civil cases,
criminal cases, bankruptcy cases and appellate cases. [ am an Assistant U.S. Attorney, but also
serve as an adjunct professor at the University of Washington School of Law where I teach
Privacy Law. I have written and spoken frequently on the problem of balancing public access
and privacy in the context of a system of electronic court records.' In preparing these comments,
I have received helpful suggestions from Justice John Dooley, Judge Ronald Hedges, Robert
Deyling, Professor Peter Swire, as well as many other people who have been active in the Sedona
Conference and in the Courtroom 21 Project at William and Mary Law School. The views ]
express, however, are my own.

As set forth below, | believe that the proposed rules successfully balance the right of
public access to court records against the need to protect from misuse the sensitive personal and
commercial information that may be contained in them. Ialso believe that, consistent with
current funding limitations, the proposed rules implement the Congressional directive in the E-
Government Act of 2002 to make court records available on-line, while still protecting the
privacy and security of sensitive information in court records, and that they do so in a manner
that is consistent with the Constitutional right of access to court records. Finally, at the end of
my comments, | suggest a minor change in the proposed rules which could take advantage of the

! See, e.g., Peter A. Winn, Online Court Records: Balancing Judicial Accountability and
Privacy in an Age of Electronic Information, 79 Wash. L. Rev. 307 (2004).



existing PACER technology to facilitate greater public access to court records, while, at the same
time, enhancing the ability of litigants to protect sensitive information in court filings.

Any system of court records in a free society must be open to the watchful gaze of the
public. The openness of judicial proceedings and records serves to check against the misuse of
judicial power, and increases public respect and involvement by citizens in the legal system.? For
this reason, every federal circuit protects the right of public access to judicial proceedings and
court records—either under the First Amendment or as a matter of common law. At the same
time, unfair publicity can be used by parties as an instrument of oppression—for instance, when
parties attempt to use the public nature of judicial proceedings to generate unfair publicity and
achieve an unfair advantage in the underlying litigation. Thus, there are times when the
disclosure of sensitive personal or business information can create unacceptable risks of a
miscarriage of justice, and cause unnecessary harm to parties and non-parties alike. As Justice
Powell wisely noted:

[T]he right to inspect and copy judicial records is not absolute.
Every court has supervisory power over its own records and files,
and access has been denied where court files might have become a
vehicle for improper purposes.?

Courts have long been aware of the need to balance the public’s general right of access to judicial
records against the need, on occasion, to protect information in judicial proceedings and court
records from improper disclosure. Balancing the competing claims of transparency and privacy
has never been a simple task. Both sets of interests—those in favor of the disclosure of
information, and those in favor of protecting it-can be supported by forceful and cogent
arguments. Over the years, however, in case afier case, as courts have carefully weighed and
decided between these competing interests, general common law principles have arisen which
establish the proper balance between transparency and privacy.

Our society is now engaged in an electronic revolution. Information is processed faster
and more cheaply than ever before in the past, and used in ways that were never before

? See Blackstone, Commentaries on the Laws of England, III, Ch. 23, p- 377 (1768)
(“[T]he only effectual and legal verdict is the public verdict.”), see also Vol. IV, Ch. 3 “On
Courts in General”, p. 24 (“A court of record is that where the acts and judicial proceedings are
enrolled in parchment for a perpetual memorial and testimony.”) Blackstone, of course, was
greatly influenced by the Italian legal scholar, Cesare Beccaria, who argued strongly for the need
for transparency in judicial proceedings. See Beccaria, On Crimes and Punishments, Ch. 14, p.
36 (1764) (“All trials should be public, that opinion, which is the best, or perhaps the only
cement of society, may curb the authority of the powerful, and the passions of the judge, and that
the people may say, ‘We are protected by the laws; we are not slaves.””) .

3 Nixon v. Warner Communications, Inc. 435 U.S. 589, 598 (1978).
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imaginable. Courts, as quintessential information processing systems, are not immune from the
effects of these technological changes. The adoption of electronic filing systems by state and
federal courts has allowed the legal system to realize substantial operational benefits, and has
permitted the public to more easily access and understand the federal judicial process. At the
same time, the electrification of judicial records has created new threats to the integrity of the
judicial process and the administration of justice which did not exist in the past.

In the days of a paper based system of court records, much of the sensitive information
contained in court files was protected merely by the cost of retrieving the records. Only those
with a relatively strong and individualized interest in the information would take time out of their
day to travel to the clerk’s office, wait in line, fill out the necessary forms to request the retrieval
of the records, wait for the clerk to find the files, read through them to find the relevant records,
copy them, and then pay the necessary copy charges. As a result, while records in a paper based
system were technically “public” in the sense that any member of the public had the ability to
access almost any court record, the vast bulk of the sensitive information in judicial records was
protected by a the sheer difficulty of accessing the particular record in question. This fact greatly
reduced the dangers of the misuse of sensitive information-something which was recognized by
the Supreme Court when it recognized and granted legal protection to the “practical obscurity” of
court records.’

The practical obscurity of paper records allowed our legal system to treat court records as
public, although we still could enjoy substantial practical protections for any sensitive personal
information in those records. Now that judicial records are fully electronic, however, computers
can search, compile, aggregate and combine vast quantities of information in court records in a
matter of minutes, and at minimal cost. Technological change brings its rewards and its
punishments indifferently. As we enjoy the great convenience of a system of on-line electronic
court records, we also must moum the death of practical obscurity. As our new technology
renders all court records fully transparent, the risk of misuse of sensitive personal information in
court files dramatically expands. Thus, the death of practical obscurity has not eliminated the
need for the courts to continue to engage in the careful process of balancing transparency and
privacy-it has merely made this balancing process infinitely more difficult.

Whether one views these changes as a blessing or a curse, there is no turning back. The
inevitability of the technological revolution in court records was acknowledged by Congress in
section 205 of the E-Government Act of 2002 (the “E-Government Act” or the “Act”).’ In the
Act, Congress directed the federal courts to provide for electronic public access to court records.
With its usual desire to eat its public cake and have its privacy too, Congress also directed that
the federal courts establish rules governing such electronic access which would protect the

* United States Department of Justice v. Reporters Committee for Freedom of the Press,
489 U.S. 749, 764 (1989).

* Pub. L. No. 107-347, § 205, 116 Stat. 2899, 2913-2915.
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privacy and security of personal information. For this Herculean task, Congress saw fit to
provide no additional funding to the courts. Congress did provide the courts with the following
suggestion--that the rules adopted by the courts to address privacy and security concerns take into
account the “best practices of federal and state courts.” Unfortunately, since federal and state
courts have only recently implemented their systems of electronic access, there is relatively littie
experience measuring the costs and benefits of different competing systems of electronic access.

The subject itself is relatively obscure. There is only a small number of people at the
state and federal levels who are even interested in the problem—consisting mostly of certain
federal and state judges, staff attorneys at the Administrative Office of U.S. Courts, attorneys like
myself at the Department of Justice, as well as information brokers, the media, privacy
advocates, and law professors. There has been an excellent dialogue among this group, and the
process does not appear to have been politicized. However, the various technologies are
changing too quickly for there to be any clear consensus about “best practices.” We are all
scrambling, and we will be lucky if we can just muddle through. One thing is clear with respect
to the federal process. With no new funds, the federal courts have only the computer systems
that were in place before the passage of the E-Government Act. For better or for worse, for the
foreseeable future, the PACER system will be he technological backbone of the federal courts.

The federal PACER system uses a system of computer privileges to manage remote
access to court records. There are roughly three different levels of privileges.

1) The first level of privileges allows court records to be filed “under seal.”
Access to this information is not permitted to members of the general pubic.

2) The second level of privileges allows on-line access to court records on an
individualized basis--to specially named persons only. While this level of
privileges is usually used when a record is filed under seal, the technology actually
permits any other specifically designed person to have on-line access on an
individualized basis.

3) The third level of privileges—the default--allows access to the general public—or
more accurately, to any person who possesses a userid and a password, and pays a
small fee to download the pleading.

In addition to the system of remote electronic access, it is still possible to file paper records with
the clerk’s office. Such paper based filings are still permitted for the bulky records on review
from federal administrative proceedings, social security cases, immigration cases or on collateral
attack from other state and federal tribunals in habeas corpus litigation. In these cases, the
pleadings themselves are filed electronically, but the administrative records are allowed to
remain in paper form. At some point, it may be assumed that this system will change when the
records of the various tribunals themselves become electronic.



It is important to note that given the PACER s system’s computer architecture, there is no
option to make all judicial records available to any person at no cost on the Internet. Userids and
passwords are necessary to insure the financial integrity of a self-financing system in the absence
of a specific Congressional appropriation to pay for a new one. Interestingly, this aspect of the
PACER technology indirectly, and probably unintentionally, allows greater protection for the
privacy and security of sensitive information in court records. When all users are required to
maintain a minimum level of financial accountability to obtain their userids and passwords, the
courts are in a better position to police what users do with the information. Users who engage in
systematic misuse of personal information in judicial records are at risk of losing their privileges.
While hardly a perfect system, PACER does provide some protection against the most obvious
potential harms which would take place if all information in court records were freely and
anonymously searchable though powerful Internet search engines like Google. However, there
are also aspects of PACER’s technology which are probably best described as a technological
purgatory. The PACER system’s technology was not designed with the competing goals of
facilitating access and protecting privacy in mind. As a result it contains very few privacy
enhancing technologies—e.g., software programs which can automatically identify and flag
sensitive information such as social security numbers, or programs which permit the easy and
effective redaction of sensitive information in pleadings. Thus, in fashioning the proposed rules,
the Judicial Conference is necessarily constrained by the limits of the PACER technology.

To make up for the lack of privacy enhancing technologies, the proposed rules make
attorneys the front line in the protection of sensitive information in judicial filings. The rules
provide that if sensitive information is in a document that needs to be protected, the decision to
do so must be made before it is filed, not afterwards. And the rules also caution attorneys to file
sensitive personal information under seal or in a redacted form, after obtaining permission from
the court. Unfortunately, while attorneys may be in a good position to decide what information
of their clients is in need of protection, they may not be quite as attuned to the need to protect the
sensitive personal information of others—the opposing party, witnesses to the case, jurors, and the
many other voluntary and involuntary participants in the judicial system. This is an obvious
weakness in the rulcs, but, given the PACER technology, there appears to be little choice in the
matter. The courts have done the best they can with the technological cards they have been dealt
by Congress, and attorneys will have to bear that burden until Congress steps in with financial
assistance.

In an attempt to lessen the burden on attorneys, the proposed rules create a presumption
that certain identifiers not be placed in the court record, and they permit the redaction without
court approval of certain sensitive information--social security and tax identification numbers,
names of minor children, birth dates, and financial account numbers. As the comment makes
clear, similar forms of information would also probably qualify--such as driver’s license and
alien registration numbers. One could add to this list individual health identification numbers

and physician identification numbers, as well as other similar types of numerical identification
systems.



The presumption in the proposed rules that certain types of personal identifiers be
excluded from the public record, may appear to change the traditional presumption about the
openness of court records. However, as the comments to the rules emphasize, the rules are not
intended to affect the limitations on sealing that are otherwise applicable under the law. In the
past, of course, courts would have excluded such obviously sensitive information from the court
record after a case by case balancing. But courts have never held that the right of public access
requires that individuals be exposed to a needless risk of identity theft, merely because personal
identifiers happen to be contained in otherwise public court records. Accordingly, the proposed
rules eliminate the time-consuming balancing process. Instead, the rules implement the mandate
of Congress in the E-Government Act, which codifies a result that earlier common law and
Constitutional decisions would have reached in any event.

Finally, the rules permit the entry of protective orders. As we have seen, protective
orders may be used to seal sensitive information by redaction or by the removal of the record
itself from the public record. However, the proposed rules also permit a second option which
was not previously available in the days of paper records. The rule allows for protective orders
to be entered to provide that remote electronic access to certain records be limited to the parties
and their attorneys alone, with the general public access limited to access *“at the courthouse.”
This is an extremely interesting and important step. [t appears to be an attempt to permit parties,
upon court order, to create within the electronic filing system a “proxy” for the practical
obscurity of the days of paper records.

There are good pragmatic reasons to try to create an “intermediate” form of access to
court records—that is, to attempt to re-create something like the old system of “‘practical
obscurity.” For instance, many court records contain large amounts of confidential medical
records. While the courts certainly could require the redaction of medical information in a social
security case, the cost of doing so would be prohibitive. It would also be unfair, since social
security claimants are often in distressed financial circumstances. Likewise, the files in
immigration and naturalization appeals also contain similar sensitive personal information for
which it would be burdensomc and unfair to require redaction. Accordingly, for these types of
files, it makes eminent practical sense to have an intermediate system of access. Under the
proposed rules, then, on-line access is available for the parties and their attomneys, with public
access otherwise available “at the courthouse.” For social security and immigration cases, the
rules create a presumption that the intermediate system of access will be the default. In other
cases, the parties can seek protective orders to obtain similar treatment if they believe similar
treatment is needed. Such treatment would appear to be most appropriate in almost any case in
which there is a large amount of sensitive information--administrative appeals of Medicare
claims and personal injury suits with large amounts of health records come immediately to mind.

An intermediate system of access certainly complies with the Constitutional and common
law right to public access. The cases establishing a strong right of access to court records only
apply where the public has been denied access to a judicial record in toto--that is, where the
underlying information is filed under seal. So long as the public has some means of access to the



underlying information (for instance, the same “at the courthouse access” the public has always
had), the courts are free to impose different levels of computerized privileges for different types
of court records within the on-line system.

While I praise the proposed rules’ attempt to establish an intermediate system of access,
the “at the courthouse” rule appears to be misguided. In an electronic age, such a rule cannot
actually re-create the old system of practical obscurity; it merely imposes a system of “contrived
inconvenience.” The proposed rule does not protect sensitive information in court records from a
“cottage” industry of copyists, who travel from courthouse to courthouse, selling the information
from court files to third parties without restriction-a cottage industry that already appears to
thriving. The “at the courthouse ™ rule also discriminates against people who may reside farther
away from the courthouse, in favor of people who reside nearer to the courthouse. The “at the
courthouse” rule still requires clerks® offices to expend valuable staff time addressing their
requests for access, and forces the needless conversion of electronic into paper records at public
expense. Finally, since staff at clerks’ offices may not legally screen access requests, the “at the
courthouse only” rule is unlikely to secure any meaningful privacy. For instance, a stalker
seeking information about his victim will still be able anonymously and secretly to obtain the
personal information he seeks. The artificiality and burdensomeness of the *'at the courthouse™
solution may even discourage some judges from entering protective orders which use this option,
in spite of the obvious need at times for a system which avoids the cost of redacting large
amounts of sensitive personal and commercial information.

While I strongly support the attempt in the proposed rules to create an intermediate level
of access, I would respectfully suggest that there may be a much simpler way to achieve it-one
which takes advantage of the existing PACER technology. Instead of providing for “at the
courthouse™ access, the proposed rules could provide simply for remote electronic access for any
interested member of the public, upon request, after notice to the parties (a notice which is
automatically emailed to the parties without cost by the operation of the PACER system). In the
absence of any objection, access would then be automatically granted, and the requesting person
would receive the same level of access to the court file as the parties themselves enjoy. Local
rules could be established to provide for a briefing schedule if any of the parties objected to
access. The objecting party would, of course, then have the burden to meet the Constitutional
and common law requirement for limiting such access. They would also have the expense of
redacting any particularly sensitive information they wished to protect if their objection were
overruled. Of course, in the vast majority of cases—as in the days of paper records—such access
would raise little if any concem of harm. Furthermore, unlike an “at the courthouse™ system of
access, the parties with a direct interest in protecting their personal information would be in a
position to know who, for instance, wanted to review their medical records. If a university
researcher or a newspaper reporter wished to review social security records in a study of the
Social Security Administration’s treatment of claimants, it ts unlikely that many claimants would
object, particularly if the requester had no interest in the individual persons in the file but was
only interested in general trends. On the other hand, if the requesting party were believed to be a
stalker and a party feared the potential misuse of any of the sensitive information in the court



record, that party would then be in a position to object to the access to the information, or to
pursue other legal remedies they might have under applicable law.

As a matter of drafting, | would respectfully suggest that the proposed rule be changed to
replace the words “at the courthouse™ with “as otherwise ordered by the court, or as provided for
by local rule.” The court could then, on a case by case basis, or by local rule, establish a
procedure for allowing the parties to seek permission to use a system of intermediate access,
could implement a schedule for filing any objections, and could establish any other procedures to
account, as necessary, for the specific concems of the parties.

Please do not take my comment as suggesting anything less than full respect for what has
already been accomplished in the draft rules. As presently drafted, the proposed rules
successfully navigate between the Scylla of a electronic court system of complete publicity, and
the Charybdis of a system of complete privacy. This achievement is even more remarkable given
the technological limits of the PACER system, and the lack of funding by Congress. I would
only suggest that the PACER system may have a greater capacity to solve certain problems than
the drafiers of the rules may have been aware. Thus, instead of attempting to “retrofit” the
PACER system to reverse engineer an equivalent of “practical obscurity,” it may be more
appropriate to exploit the existing PACER technology to provide a different, and potentially
more convenient form of “intermediate” access. This intermediate access would be
individualized, instead of anonymous; and it would offer a system of accountability, if not a
system of full privacy. I hope the Committee seriously considers amending the proposed rules to
incorporate what 1 respectfully submit may be a practical and workable solution.

Yours sincerely,

el
Pcter A. Winn
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Peter G. McCabe, Secretary

Committee on Rules of Practice and Procedure

Administrative Office of the United States Courts

1 Columbus Cir., Ste. 4170 O5—CR- Ol O

Washington, D.C. 20544
Dear Mr. McCabe,

On behalf of the National Court Reporters Association (NCRA), I respectfully submit the following
comments regarding the proposed privacy protection rules of the Federal Rules of Civil Procedure 5.2,
Criminal Procedure 49.1 and Bankruptcy 9037. We applaud the efforts of the Advisory Committees to
amend the rules of practice and procedure to comply with the mandates of the E-Government Act of
2002 to address privacy and security concerns relating to the electronic filing of court documents.

NCRA shares the Advisory Committees goals to increase the privacy protections of our nation’s
citizens in order to ensure the security of personal data. NCRA seeks to ensure that members of the
court family will not be adversely affected by these new requirements to redact information. The
Committee on Court Administration and Case Management adopted a policy that requires
counsel/parties to identify the personal information to be redacted and protects reporters/transcribers
from responsibility for failure to redact or errors associated with redaction. Furthermore, in each of the
proposed new rules, the Committee Notes expressly state that the responsibility to identify the personal
information to be redacted in filings rests solely with counsel and the parties. NCRA proposes that the
following language be added to the Privacy Protection Rules to ensure that this intent is codified in the
rules:

(b) Responsibility for redacted filings. The responsibility for identifying the
personal information to be redacted in filings made with the courts rests
solely with counsel and the parties. Clerks are not required to review
documents filed with the courts for compliance with this rule. Nothing in
this rule is intended to create a private right of action against court
reporters or transcribers for any failure to reduct the required information
or for any errors associated with such redaction.

Thank you for your consideration of our comments.

Sincerely,

1=

Mark J. Golden, CAE
Executive Director & CEO
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By Electronic Submission

Peter G. McCabe, Secretary

Committee on Rules of Practice and Procedure OS-CR- Ols
Administrative Office of the United States Courts

Washington, DC 20544

Re: Proposed Amendments to Federal Rules of Civil, Criminal, Bankruptcy, and
Appellate Procedure—Comments of Public Citizen Litigation Group

Dear Mr. McCabe:

Enclosed are the comments of Public Citizen Litigation Group on the proposed
amendments to the Federal Rules of Civil, Criminal, Bankruptcy, and Appellate Procedure. 1f
you or any Committee member has any questions or concerns, do not hesitate to contact me.
Thank you.

Sincerely,

s/ Gregory A. Beck
Gregory A. Beck




PUBLIC CITIZEN LITIGATION GROUP
1600 TWENTIETH STREET, NW
WASHINGTON, DC 20009
(202) 588-1000
(202) 588-7795 (fax)

Comments of Public Citizen Litigation Group
on the Proposed Amendments to the Federal Rules
of Civil, Criminal, Bankruptcy, and Appellate Procedure

February 15, 2006
Introduction

Public Citizen Litigation Group (“PCLG”) is filing these comments on the
proposed amendments to the Federal Rules of Civil, Criminal, Bankruptcy, and Appellate
Procedure that were published for comment by the Committee on Rules of Practice and
Procedure of the Judicial Conference of the United States on August 15, 2005.

PCLG is a ten-lawyer public interest law firm located in Washington, D.C. Itisa
division of Public Citizen, a nonprofit advocacy organization with more than 100,000
members nationwide. Since its founding in 1972, PCLG has worked toward improving
the administration of justice in the courts. It has submitted proposals to amend the civil
and appellate rules and has frequently commented on proposed amendments to these
rules. Collectively, PCLG’s lawyers have litigated hundreds of cases in the federal courts
and have appeared before the Supreme Court of the United States, every federal circuit

(in most of them, on many occasions), many federal district courts across the country, and

Comments of Public Citizen Litigation Group on Proposed Rules Amendments
February 15, 2006
Page 1



the courts of many states. As a result, PCLG’s lawyers have considerable experience
with the rules and issues that are the subject of the proposed amendments. In addition,
PCLG has extensively litigated cases involving both consumer privacy and public access
to judicial records, and is thus qualified to address the balancing process that must occur
when attempting to accommodate these sometimes competing interests.

In general, PCLG supports the proposed amendments. As the courts move to make
more records available online, it is critical that they scrupulously protect private
information. We have concems, however, about the way the proposed rules reconcile
these admittedly important privacy interests with the interest of the public in access to
court filings. In particular, certain provisions in the proposed rules will lead to
overprotection of privacy interests at the expense of the public’s interest in access to
judicial records. We suggest several changes to the proposed rules that would ameliorate
these concerns.

L Proposed Federal Rule of Civil Procedure 5.2

PCLG strongly supports the protection of private information in court filings. The
proposed rule generally does a good job of protecting this information by requiring in
subdivision (a) the partial redaction of Social Security numbers, tax identification
numbers, names of minors, birth dates, and financial account numbers. The rule also
properly allows the court to order redaction of additional private information in particular

cases pursuant to subdivision (¢). However, we believe that the proposed rule in several
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ways goes too far in restricting access to filings.

A. Limitations on Remeote Access in Social Security and Immigration
Cases

PCLG opposes proposed subdivision (c), which bars all remote electronic access
by the public to filings in Social Security appeals and immigration cases. Thé committee
note to the proposed rule contends that “[t]hose actions are entitled to special treatment
due to the prevalence of sensitive information and the volume of filings.” With one
exception, however, we do not agree that these considerations warrant the special
treatment given to these types of cases. Indeed, as explained further below, the proposed
rule would have the unfortunate effect of blocking socially beneficial use of the courts’
files, while leaving the most private and sensitive information, including unredacted
Social Security and financial account numbers, freely available to identity thieves and
data brokers at the courthouse.

The first reason given for the rule—the prevalence of sensitive information—does
not justify tﬁe imposition of the bar on remote electronic access. Many other kinds of
cases may contain information just as sensitive (such as civil suits over health benefits,
claims of workplace discrimination, and civil claims regarding violence against women or
the sexual abuse of minors), but are given no special protection under the rule.
Bankruptcy cases, in particular, often involve detailed private financial information, but
will continue to be available online under the proposed rule. In general, we believe that
Comments of Public Citizen Litigation Group on Proposed Rules Amendments
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private information in Social Security and immigration cases should be protected in the
same way as in these other types of litigation—through application of subdivisions (a),
(d), and (e) of the proposed rule—rather than by carving out a specific and total
exemption for these two particular categories of cases.

We recognize, however, that the administrative record in Social Security and some
immigration cases might raise particular privacy concerns not present in other cases
because, for example, the record may contain private identifiers that are exempt from the
redaction requirement pursuant to subdivision (b)(2), or health and financial information
that would be both private and not of interest to the general public. These files are
generally kept confidential at the agency level, and we support continuing to restrict
electronic access to the files in the district court absent a court’s decision to the contrary.
This restriction would not constitute a substantial change from current practice;
administrative records are frequently exempt from electronic filing requirements under
local rules, because the rules provide either a specific exception for administrative records
or a more general exception for filings that are particularly large or difficult to convert to
electronic form.'

Other documents, such as the briefs of the parties, may also contain private

information, but this information would be limited in scope to issues relevant to deciding

'The administrative record in Social Security cases, along with the rest of the
record, is not currently available online pursuant to the Judicial Conference’s policy on
public access to electronic case files. See http://www.privacy.uscourts.gov/Policy.htm.
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the case. In addition, these filings would be subject to the redaction requirement of
subdivision (a) and would thus not contain the kinds of private information that could
subject parties to identity theft. In particular cases, the court could also allow redaction of
other private information pursuant to subdivision (e)(1). And in cases where private
information is too extensive for redaction to be practical, the court could either order:
redaction of the parties’ names, or limit remote access to the record pursuant to
subdivision (€)(2). These decisions, however, should be narrowly tailored and made on a
case-by-case basis instead of pursuant to a categorical exception. Courts have
traditionally relied on such case-by-case decisionmaking to decide questions regarding
public access to records and are guided in this process by well-defined case law.’
Although it may be simpler to allow parties and courts to skip case-by-case
decisionmaking in favor of a presumption of secrecy, such a system would close almost
all filings in these cases to the public. Parties in most cases have no incentive to argue
that the record should be available on the Internet, so motions to make cases available
online would rarely, if ever, be made. If the default rule were a restricted file, this default

therefore would almost never be overridden unless the court independently undertook to

*The public benefits from allowing access to filings even in cases that primarily
involve private matters because such access discourages abuse of the system by both
parties and courts. Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 569 (1980)
(noting that openness “giv{es] assurance that the proceedings were conducted fairly for all

concerned, and [] discourage[s] perjury, the misconduct of participants, and decisions
based on secret bias or partiality”).
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examine the privacy interests at stake. In contrast, parties have a strong self-interest in
protecting themselves from identity theft and invasions of privacy, and can be expected to
vigorously enforce these interests by demanding additional protection in cases that truly
raise such concerns. A rule that provides a presumption of openness therefore ensures
appropriate levels of protection in cases raising genuine privacy issues, while at the same
time assuring that the public will properly have access to filings in the remainder of cases.
In contrast, the proposed rule risks a slippery slope of categorical exceptions—if Social
Security and immigration cases should not be available online, what about, for example,
bankruptcy cases? The presumption should favor public access whenever possible.

Even if the Committee is inclined to retain an exception for Social Security cases,
the rules should not treat immigration cases the same way. Unlike Social Security cases,
which are already exempted from online availability pursuant to the Judicial Conference’s
policy on public electronic access to files; no such exception is currently followed in
immigration cases. Eliminating the proposed immigration exception therefore would not
entail a change in policy or risk unpredictable effects. Although immigration files may
well contain some information that the participants would prefer to keep private, they
often do not involve the detailed financial and health documentation that is regularly part
of the agency record in Social Security cases. Particular cases, of course, might warrant
greater protection. For example, immigration benefits cases can involve private financial

information, and aliens in certain removal cases would face potential danger if their
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identities were revealed in the public record. But in these cases the court can readily
address the problem under subdivisions (d) and (e) without blocking remote access to all
other immigration filings.

Moreover, barring remote electronic access to the records of district courts, which
review agency decisions, would shield problems at the agency level from the public eye
and thereby undermine the watchdog function of the public and press. Courts have
recognized serious problems in the agency adjudication of immigration cases resulting
from clogged dockets, biased immigration judges, and summary affirmances by the Board
of Immigration Appeals. See, e.g., Adam Liptak, Courts Criticize Judges’ Handling of
Asylum Cases, N.Y. Times, Dec. 26, 2005, at A1. As a consequence of these problems,
the U.S. Court of Appeals for the Seventh Circuit in one recent opinion noted that
“adjudication of [immigration] cases at the administrative level has fallen below the
minimum standards of legal justice.” Benslimane v. Gonzales, 430 F.3d 828, 830 (7th
Cir. 2005). Public access to government records serves as a key check against the
arbitrary use of power that can occur when government operations are allowed to proceed
in secret. See, e.g., Littlejohn v. Bic Corp., 851 F.2d 673, 682 (3d Cir. 1988) (“Public
access serves to promote trustworthiness of the judicial process, to curb judicial abuses,
and to provide the public with a more complete understanding of the judicial system,
including a better perception of its fairness.”). Indeed, public access to the record in

immigration cases is even more important than in many other types of cases because of
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the critical nature of the litigation to the lives of the participants. Immigration removal
orders can involve literally life-and-death decisions about whether to send aliens back to
countries where they may be persecuted or killed.

To be sure, the continued availability of these files at the courthouse goes some
way toward allowing the public to engage in its oversight role. But the E-Government
Act of 2002, pursuant to which these rules were proposed, was enacted on the premise
that public availability of documents on the Internet is necessary “to provide increased
opportunities for citizen participation in government” and “[t]o make the Federal
Government more transparent and accountable.” Pub. L. No. 107-347, § 2(b)(2) & (9).
There is a legitimate public interest in remote electronic access to the court’s files in
many cases. Reporters based in distant cities, for example, may not have easy access to
the courthouse to review the paper version of filings. Remote electronic access is also
extremely useful, if not essential, for academics conducting research into court files that
are scattered throughout the country. And lawyers and pro se litigants often use filings in
other cases to use as a model when crafting their own arguments or to gauge the bases for
decisions in other cases. Indeed, all the policy concerns that mandate public access to
files at the courthouse also support making public access easier by making the files
available on the Internet.

Nor does proposed subdivision (c)(2)’s allowance for online access to the court’s

ultimate disposition satisfy the public’s interest in openness, because access to the filings
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of the parties is often necessary to an understanding of the court’s decision. See Brown &
Williamson Tobacco Corp. v. FTC, 710 F.2d 1165, 1177 (6th Cir. 1983) (noting that court
documents “often provide important, sometimes the only, bases or explanations for a
court’s decisio;l”). Potentially dispositive filings such as motions for summary judgment
are the foundation on which the court’s resolution of a case is based, and should remain
open to the public “absent the most compelling reasons.” Gambale v. Deutsche Bank AG,
377 F.3d 133, 140 (2d Cir. 2004). Without access to records that influenced a judge’s
decision, “[hJow else are observers to know what the suit is about or assess the judges’
disposition of it?” Baxter Int’l, Inc. v. Abbott Labs., 297 F.3d 544, 547 (7th Cir. 2002).
The remaining justification for the proposed rule—the volume of filings—is also
inadequate to justify restricting remote access to Social Security or immigration cases.
Subdivision (c)(2) contemplates that the files will in any case have to be accessible in
electronic form from computers at the courthouse, and making the same documents also
available over the Internet would not pose a substantial additional burden on the resources
of the courts or parties. Furthermore, judges would not be significantly burdened because
parties can be expected to flag privacy issues on their own without significant judicial
involvement, and because judges have long experience with the familiar process of
balancing privacy concerns against the public interest in open access. Although the
government would be put to the additional burden of redacting the information specified

by subdivision (a) from its filings, this requirement is unlikely to be overwhelming given
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subdivision (b)’s exclusion from the redaction requirement of the records of
administrative agencies.> We do not believe any extra burden on the government imposed
by requiring it to redact its own original filings justifies overriding the public’s
compelling interest in remote access.

Tronically, to accommodate the government’s interest in avoiding the burden of
redaction in these two categories of cases, the proposed rule excepts from the redaction
requirement even private information like Social Security numbers, birth dates, and
financial account numbers—the very types of information most likely to be used for
identity theft. Although paper filings, in addition to electronic submissions, are required
to be redacted pursuant to subdivision (a), subdivision (b)(5) exempts Social Security and
immigration cases from this requirement. This private information would be fully
accessible from paper files and public computer terminals at the courthouse, and would
thus receive even less privacy protection than the same information in other cases.
Determined identity thieves cannot be expected to be deterred merely because they are
unable to access court files from their personal computers at home. In addition,
restricting remote access enhances the market value of data brokers who could obtain
private information from the courthouse and disseminate it for a fee.

Finally, one other potential quirk in the language of the proposed rule deserves

*In immigration cases, the burden of redaction would not be a new one, since the
Judicial Conference’s current policy on public access to electronic case files does not, as
noted above, exclude immigration cases from public access and redaction requirements.
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mention. Subdivision (c)(2) provides that the public “may have electronic access to the
full record at the courthouse.” However, because the proposed rule purports to govern the
privacy of both paper and electronic filings, the rule’s failure to mention public access to
the paper version of the court’s files might be read to prohibit by implication this
traditional form of public access. Allowing only electronic access to the files would
prohibit all public access to those filings that are filed only in paper form. We therefore
recommend that the proposed rule be revised to recognize the public’s right to access the
court’s “physical and electronic” files.

To satisfy fully the goals of the E-Government Act, the rules should ensure that the
public has access to judicial records to the greatest extent consistent with privacy
concerns. This can best be achieved by modifying subdivision (c) to prohibit only remote
non-party access to the administrative record, and to leave other privacy concerns to be
resolved under subdivisions (d) and (e). Subdivision (c)(2) could thus be re-worded as
follows: “any other person may have physical and electronic access to the full record at
the courthouse, but may not have remote access to the administrative record.”
Subdivisions (c)(2)(A) and (B) could then be eliminated.

B. Filings Made Under Seal

Subdivision (d) of the proposed rule provides that a “court may order that a filing

be made under seal without redaction.” This subdivision allows the court to order an

unredacted document to be filed as a substitute to the redacted filing, thus ensuring that
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no public version of the filing will be available unless the court subsequently orders that
such an additional filing be made. The text of the proposed rule does not limit the type of
“filing” covered by the rule, and thus appears to allow the court to order a document to be
filed under seal regardless of whether the filing contains private information that would
ordinarily require redaction under subdivisions (a) or (€). Because the rule prohibits
access to paper versions at the courthouse in addition to online versions, the rule appears
to grant the courts a general authority to seal any filing for any reason.

Such a general grant of power is unnecessary because, as recognized by the
committee note to the proposed rule, the courts already have the inherent power to seal
documents pursuant to their supervisory authority over their own records and files. See
Nixon v. Warner Communications, Inc., 435 U.S. 589, 598 (1978). In cases where the
court seals a document under this authority, the E-Government Act would then prohibit
the document from being made available online. Pub. L. No. 107-347, § 205(c)(2). The
judicial power to seal documents, however, is tempered by requirements that the court
adopt certain procedural protections and carefully balance the public’s strong
presumption of access against the privacy interests involved. See, e.g., Press Enter. Co.
v. Superior Ct., 464 U.S. 501, 510-11 (1984); Media Gen. Operations, Inc. v. Buchanan,
417 F.3d 424, 429 (4th Cir. 2005).

To be sure, the committee note goes some way toward clarifying the impact of the

proposed rule by stating that it is not intended to limit or expand traditional doctrines
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