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FRAP Item

01-03

03-09

05-01

05-05

Advisory Committee on Appellate Rules
Table of Agenda Items — October 2009

Proposal

Amend FRAP 26(a)(2) to clarify interaction with “3-day
rule” of FRAP 26(c).

Amend FRAP 4(a)(1)(B) & 40(a)(1) to clarify treatment
of U.S. officer or employee sued in individual capacity.

Amend FRAP 21 & 27(c) to conform to Justice for All
Act of 2004.

Amend FRAP 29(e) to require filing of amicus brief 7
calendar days after service of principal brief of party
supported.

Source

Roy H. Wepner, Esq.

Solicitor General

Advisory Committee

Brian Wolfman
Public Citizen Litigation
Group

Current Status

Discussed and retained on agenda 04/01

Referred to Civil Rules Committee 04/02

Draft approved 11/03 for submission to Standing Committee

Approved for publication by Standing Committee 06/07

Published for comment 08/07

Revised draft approved 04/08 for submission to Standing
Committee

Approved by Standing Committee 06/08

Approved by Judicial Conference 09/08

Approved by Supreme Court 03/09

Discussed and retained on agenda 11/03; awaiting revised

proposal from Department of Justice

Tentative draft approved 04/04

Revised draft approved 11/04 for submission to Standing
Committee

Approved for publication by Standing Committee 06/07

Published for comment 08/07

Discussed and retained on agenda 04/08

FRAP 40(a)(1) amendment approved 11/08 for submission to

Standing Committee

FRAP 40(a)(1) proposal remanded to Advisory Committee 06/09

Discussed and retained on agenda 04/05; awaiting proposal from

Department of Justice

Discussed and retained on agenda 04/06; Department of Justice
will monitor practice under the Act

Discussed and retained on agenda 04/06; awaiting report from
Department of Justice

Further consideration deferred pending consideration of items
06-01 and 06-02, 11/06



FRAP Item
05-06

06-01

06-02

Proposal

Amend FRAP 4(a)(4)(B)(ii) to clarify whether appellant
must file amended notice of appeal when court, on
post-judgment motion, makes favorable or insignificant
change to judgment.

Amend FRAP 26(a) to adopt template proposed by
Time-Computation Subcommittee.

Amend various rules to adjust deadlines to compensate
for new time-computation method.

Source

Hon. Pierre N. Leval (CA2)

Standing Committee

Standing Committee

Current Status

Discussed and retained on agenda 04/06

Draft approved 04/07 for submission to Standing Committee
Approved for publication by Standing Committee 06/07
Published for comment 08/07

Approved 04/08 for submission to Standing Committee
Approved by Standing Committee 06/08

Approved by Judicial Conference 09/08

Approved by Supreme Court 03/09

Discussed and retained on agenda 04/06

Draft approved 04/07 for submission to Standing Committee

Approved for publication by Standing Committee 06/07

Published for comment 08/07

Revised draft approved 04/08 for submission to Standing
Committee

Approved by Standing Committee 06/08

Approved by Judicial Conference 09/08

Approved by Supreme Court 03/09

Discussed and retained on agenda 04/06; deadline subcommittee

appointed

Draft approved 04/07 for submission to Standing Committee

Approved for publication by Standing Committee 06/07

Published for comment 08/07

Revised draft approved 04/08 for submission to Standing
Committee

Approved by Standing Committee 06/08

Approved by Judicial Conference 09/08

Approved by Supreme Court 03/09



FRAP Item
06-04

07-AP-B

07-AP-C

Proposal

Amend FRAP 29 to require that amicus briefs indicate
whether counsel for a party authored brief and to identify
persons who contributed monetarily to preparation or
submission of brief.

Add new FRAP 12.1 concerning the procedure to be
followed when a district court is asked for relief that it
lacks authority to grant due to a pending appeal.

Amend FRAP 4(a)(4)(A) and 22 in light of proposed
amendments to Rules 11 of the rules governing 2254 and
2255 proceedings.

Source

Hon. Paul R. Michel (C.J.,
Fed. Cir.) and Hon.
Timothy B. Dyk (Fed. Cir.)

Civil Rules Committee
1/07

Criminal Rules Committee
1/07

Current Status

Discussed and retained on agenda 11/06

Draft approved 04/07 for submission to Standing Committee

Remanded by Standing Committee for consideration of new
developments, 06/07

Draft approved 11/07 for submission to Standing Committee

Approved for publication by Standing Committee 01/08

Published for comment 08/08

Revised draft approved 04/09 for submission to Standing
Committee

Approved by Standing Committee 06/09

Approved by Judicial Conference 09/09

Draft approved 04/07 for submission to Standing Committee

Approved for publication by Standing Committee 06/07

Published for comment 08/07

Revised draft approved 04/08 for submission to Standing
Committee

Approved by Standing Committee 06/08

Approved by Judicial Conference 09/08

Approved by Supreme Court 03/09

Draft approved 04/07 for submission to Standing Committee

FRAP 22 amendment approved for publication by Standing
Committee 06/07

FRAP 22 amendment published for comment 08/07

Revised FRAP 22 draft approved 04/08, contingent on approval
of corresponding amendments to the rules for § 2254
and § 2255 proceedings

FRAP 22 amendment approved by Standing Committee 06/08

FRAP 22 amendment approved by Judicial Conference 09/08

FRAP 22 amendment approved by Supreme Court 03/09



FRAP Item

07-AP-D

07-AP-E

07-AP-G

07-AP-H

07-AP-1

08-AP-A

08-AP-C

08-AP-D

Proposal
Amend FRAP to define the term “state.”

Consider possible FRAP amendmients in response to
Bowles v. Russell (2007).

Amend FRAP Form 4 to conform to privacy
requirements.

Consider issues raised by Warren v. American Bankers
Insurance of Florida, 2007 WL 3151884 (10" Cir. 2007),
concerning the operation of the separate document rule.

Consider amending FRAP 4(c)(1) to clarify the effect of
failure to prepay first-class postage.

Amend FRAP 3(d) concerning service of notices of
appeal.

Abolish FRAP 26(c)’s three-day rule.

Delete reference to judgment’s alteration or amendment
from FRAP 4(a)(4)(B)(ii)

Source

Time-computation
Subcommittee
3/07

Mark Levy, Esq.

Forms Working Group,
chaired by Hon. Harvey E.
Schlesinger

Appellate Rules Committee

Hon. Diane Wood

Hon. Mark R. Kravitz

Hon. Frank H. Easterbrook

Peder K. Batalden, Esq.

Current Status

Discussed and retained on agenda 04/07
Tentative draft approved 11/07

Drafts approved 04/08 for submission to Standing Committee

Approved for publication by Standing Committee 06/08
Published for comment 08/08

Approved 04/09 for submission to Standing Committee
Approved by Standing Committee 06/09

Approved by Judicial Conference 09/09

Discussed and retained on agenda 11/07
Discussed and retained on agenda 04/08
Discussed and retained on agenda 11/08
Discussed and retained on agenda 04/09

Discussed and retained on agenda 11/07

Draft approved 04/08 for submission to Standing Committee

Approved for publication by Standing Committee 06/08
Published for comment 08/08

Approved 04/09 for submission to Standing Committee
Approved by Standing Committee 06/09

Approved by Judicial Conference 09/09

Discussed and retained on agenda 04/08
Discussed and retained on agenda 11/08

Discussed and retained on agenda 04/08
Discussed and retained on agenda 11/08
Discussed and retained on agenda 04/09

Discussed and retained on agenda 11/08

Discussed and retained on agenda 11/08

Discussed and retained on agenda 11/08
Discussed and retained on agenda 04/09



FRAP Jtem

08-AP-E

08-AP-F

08-AP-G

08-AP-H

08-AP-J

08-AP-K

08-AP-L
08-AP-M

08-AP-N

08-AP-P

08-AP-Q

08-AP-R

09-AP-A

09-AP-B

Proposal

Amend FRAP 4(a) so that an original NOA encompasses
dispositions of any post-trial motions

Amend FRAP 4(a) so that an original NOA encompasses
any post-appeal amendments of the judgment

Consider substantive and style changes to FRAP Form 4

Consider issues of “manufactured finality” and
appealability

Consider FRAP implications of conflict screening

Consider privacy issues relating to alien registration
numbers

Amend FRAP 6(b)(2)(A)(ii) to remove ambiguity

Consider FRAP implications of interlocutory appeals in
tax cases

Amend FRAP 5 to allow parties to submit an appendix of
key documents from the record along with petitions and
answers

Amend FRAP 32 to change from double line-spacing to
1.5 line-spacing for briefs

Consider amending FRAP 10(b) to permit the use of
digital audio recordings in place of written transcripts

Consider amending FRAP 26.1 (corporate disclosure)
and the corresponding requirement in FRAP 29(c)

Consider amending FRAP 26.1 (corporate disclosure)
and the corresponding requirement in FRAP 29(c)

Amend FRAP 1(b) to include federally recognized
Indian tribes within the definition of “state”

Source

Public Citizen Litigation
Group

Members of Seventh Circuit
Bar Association

Appellate Rules Committee
Mark Levy, Esq.

Committee on Codes of
Conduct

Public.Resource.Org

Reporter

Reporter

Peder K. Batalden, Esq.

Peder K. Batalden, Esq.
Hon. Michael M. Baylson
Hon. Frank H. Easterbrook
ABA Council of Appellate

Lawyers

Daniel 1.S.J. Rey-Bear, Esq.

Current Status

Discussed and retained on agenda 11/08
Discussed and retained on agenda 04/09

Discussed and retained on agenda 11/08
Discussed and retained on agenda 04/09

Discussed and retained on agenda 11/08
Discussed and retained on agenda 04/09

Discussed and retained on agenda 11/08
Discussed and retained on agenda 04/09
Discussed and retained on agenda 11/08
Discussed and retained on agenda 11/08
Discussed and retained on agenda 11/08

Discussed and retained on agenda 11/08
Discussed and retained on agenda 04/09

Discussed and retained on agenda 04/09

Discussed and retained on agenda 04/09

Discussed and retained on agenda 04/09

Discussed and retained on agenda 04/09

Discussed and retained on agenda 04/09

Discussed and retained on agenda 04/09


http:Public.Resource.Org

FRAP Item Proposal Source Current Status

09-AP-C Consider possible FRAP amendments in the light of Bankruptcy Rules Awaiting initial discussion
project to revise Part VIII of the Bankruptcy Rules Committee






DRAFT

Minutes of Spring 2009 Meeting of
Advisory Committee on Appellate Rules
April 16 and 17, 2009
Kansas City, Missouri

1. Introductions

Judge Carl E. Stewart called the meeting of the Advisory Committee on Appellate Rules
to order on Thursday, April 16, 2009, at 8:30 a.m. at the Hotel Phillips in Kansas City, Missouri.
The following Advisory Committee members were present: Judge Kermit E. Bye, Judge Jeffrey
S. Sutton, Justice Randy J. Holland, Dean Stephen R. McAllister, Mr. Mark 1. Levy, and Mr.
James F. Bennett. Mr. Douglas Letter, Appellate Litigation Counsel, Civil Division, U.S.
Department of Justice (“DOJ”), was present representing the Solicitor General. Also present
were Judge Harris L. Hartz, liaison from the Standing Committee; Mr. Peter G. McCabe,
Secretary to the Standing Committee; Mr. Charles R. Fulbruge III, liaison from the appellate
clerks; Mr. John K. Rabiegj, Mr. James N. Ishida and Mr. Jeffrey N. Barr from the Administrative
Office (“AO”); and Ms. Marie Leary from the Federal Judicial Center (“FIC”). Prof. Catherine
T. Struve, the Reporter, took the minutes.

Judge Stewart welcomed the meeting participants. He expressed regret that Maureen
Mahoney, Judge Ellis, Judge Rosenthal and Professor Coquillette were unable to be present.
Judge Stewart noted the Committee’s great appreciation of Judge Rosenthal’s work on all the
Committee’s matters including the package of proposed time-computation legislation that is
currently before Congress.

II. Approval of Minutes of November 2008 Meeting

The minutes of the November 2008 meeting were approved subject to the correction of a
typographical error on page 11.
III.  Report on January 2009 meeting of Standing Committee

Judge Stewart and the Reporter highlighted relevant aspects of the Standing Committee’s
discussions at its January 2009 meeting. The proposed amendment to Appellate Rule 40(a)(1)

had been approved by the Appellate Rules Committee at its fall 2008 meeting. Judge Stewart
presented that proposed amendment to the Standing Committee for discussion rather than for
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action, in order to provide an opportunity for the new administration to consider the proposal
before the presentation of the proposal for final approval by the Standing Committee. Judge
Stewart also described to the Standing Committee the Appellate Rules Committee’s ongoing
work on other matters such as the question of manufactured finality.

The Reporter noted that the Supreme Court has approved a number of proposed
amendments which are currently on track to take effect on December 1, 2009, assuming that
Congress takes no contrary action. The amendments include the proposed clarifying amendment
to FRAP 26(c)’s three-day rule; new FRAP 12.1 (and new Civil Rule 62.1) concerning indicative
rulings; an amendment that removes an ambiguity in FRAP 4(a)(4)(B)(ii); an amendment to
FRAP 22 that parallels amendments to the habeas and Section 2255 rules; and the package of
time-computation amendments.

The Reporter also pointed out that the Bankruptcy Rules Committee has begun a review
of Part VIII of the Bankruptcy Rules concerning appellate practice. The Bankruptcy Rules
Committee has held one mini-conference on the subject in spring 2009 and intends to hold
another mini-conference in fall 2009; Judge Swain has invited Professor Struve to attend the fall
mini-conference, which will take place in September 2009.

IV. Other Information Items

Judge Stewart noted that the Appellate Rules Committee had discussed at its fall 2008
meeting the draft Best Practices Guide to Using Subcommittees. He observed that the
preparation of the draft was occasioned by concerns that subcommittees of some Judicial
Conference Committees were taking on a life of their own. Such problems, Judge Stewart noted,
had not arisen with subcommittees of the Rules Committees. A judge member asked Judge
Stewart about the nature of those concerns; Judge Stewart explained that some subcommittees of
other Judicial Conference Committees were dealing with matters involving large monetary
amounts or controversial issues, and in some instances there were concerns that the
subcommittees were communicating with non-members on issues that the full committee had not
yet dealt with. Judge Stewart reported that he had written to Judge Rosenthal to summarize the
Appellate Rules Committee’s past use of subcommittees and to proffer suggestions on the draft
Best Practices Guide; Judge Rosenthal then collected the responses of the Rules Committees and
provided them to Chief Judge Scirica. Mr. Rabiej reported that the Judicial Conference
Executive Committee has removed from its policy the language explicitly disfavoring the use of
subcommittees (though the use of full committees is preferred whenever possible). Judge
Stewart stated that the Appellate Rules Committee will continue to comply with Judicial
Conference policy concerning the use of subcommittees. Two subcommittees have recently been
formed or revived and will involve participation by the Appellate Rules Committee.

The first such subcommittee is the newly reconstituted Privacy Subcommittee. That
subcommittee, which had been active in preparing the privacy rules adopted in response to the E-
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Government Act, has been revived in order to respond to ongoing privacy concerns. Judge
Reena Raggi, a member of the Standing Committee, chairs the Privacy Subcommittee. James
Bennett has accepted Judge Stewart’s invitation to serve as the Appellate Rules Committee’s
representative to the Privacy Subcommittee. Judge Stewart noted that the Privacy Subcommittee
will provide a framework for considering important privacy issues. Mr. McCabe reported that
Senator Lieberman has recently raised concerns about social security numbers appearing in court
opinions. Mr. Rabiej stated that this inquiry responds to information provided by Carl Malamud
of Public.Resource.Org, and that the Administrative Office is currently analyzing that
information. Mr. Rabiej noted that the Administrative Office will investigate the possibility of
developing software to search for social security numbers in court filings. He pointed out that
Mr. Malamud has also raised concerns with respect to alien registration numbers. Mr. Fulbruge
reported that he had shared these developments with some of the appellate clerks, and their
consensus is that the local circuit rules put the burden of complying with privacy requirements on
the filer. Mr. Fulbruge stated that the appellate clerks do not want to be made responsible for
reviewing filings; he noted that such a responsibility would be particularly problematic with
respect to handwritten pro se filings and with respect to state-court records that are filed in
federal habeas cases. Mr. Fulbruge pointed out that the clerks’ offices lack the personnel
necessary for such tasks.

The second subcommittee is the newly created Civil / Appellate Subcommittee. This
subcommittee will investigate issues of common interest to the Civil and Appellate Rules
Committees and will provide a framework for those two Committees to share insights and
engage in joint study. Judge Stewart noted that the new Appellate Rule 12.1 and Civil Rule 62.1
exemplify the sort of joint project to be tackled by the new subcommittee. Not all the projects
addressed by the subcommittee will necessarily lead to amendments of both sets of Rules. But
the subcommittee framework will facilitate communication between the two Committees.
Topics that may be considered by the subcommittee include the manufactured finality issue as
well as the issues relating to the implications of Bowles v. Russell. To represent the Civil Rules
Committee, Judge Kravitz has named Judge Steven Colloton, Chief Judge Vaughn Walker, and
Peter Keisler as members of the subcommittee. Judge Bye, Maureen Mahoney and Douglas
Letter have agreed to serve as the Appellate Rules Committee’s representatives on the
subcommittee. Judge Colloton will likely serve as the subcommittee’s chair. The subcommittee
is likely to conduct its deliberations by telephone and email rather than by meeting in person.
Professors Cooper and Struve will serve as reporters to the subcommittee.

V. Action Items
A. For final approval

1. Item No. 07-AP-D (amend FRAP 1 to define “state”)


http:ofPublic.Resource.Org

Judge Stewart invited the Reporter to present the proposed amendment to Appellate Rule
1(b). New Rule 1(b) would define the term “state,” for purposes of the Appellate Rules, to
include the District of Columbia and any United States commonwealth or territory. The
Committee received two comments relating to this proposed amendment. Mr. Benjamin Butts
wrote in support of the proposed Appellate Rules amendments generally, including the proposed
new Rule 1(b). After the close of the comment period, the Committee received comments from
Mr. Daniel Rey-Bear, who wrote to propose that federally recognized Indian tribes be included
within the definition of “state.”

The Reporter suggested that the Committee approve the proposed new Rule 1(b) as
published and that it add Mr. Rey-Bear’s suggestion to the study agenda as a new item. Mr. Rey-
Bear’s suggestion is thoughtful and important and deserves careful study. The suggestion does
not, however, seem amenable to treatment in the context of the proposed new Rule 1(b). Mr.
Rey-Bear rightly points out that Native American nations are sovereigns and deserve to be treated
with the dignity accorded other sovereigns. That fact, however, does not establish that Indian
nations should be encompassed within the definition of “state” for purposes of the Appellate
Rules; as a point of comparison, that definition does not encompass foreign nations.

Moreover, before defining “state” to include Native American tribes it would be
necessary to consider carefully the effect of such a definition on Rules 22, 26(a), 29, 44 and 46.
As to Rule 22, it is not at all clear that one seeking to appeal the denial of a habeas petition
brought under the Indian Civil Rights Act (to challenge detention by a Native American tribe)
currently must obtain a certificate of appealability (“COA”). To the extent that no COA is
currently required for appellants challenging detention by a tribe, including tribes within the term
“state” for purposes of Rule 22 would significantly alter current law. As to Rule 26(a), there are
technical questions concerning how one would treat tribal holidays for purposes of defining
“legal holiday” in the context of Rule 26(a)’s time-computation provisions. Even apart from
such technical questions, there is an overarching need for coordination of Rule 26(a)’s time-
computation framework with the time-computation provisions in the Civil, Criminal and
Bankruptcy Rules; any change to Rule 26(a), thus, must be considered in coordination with the
other advisory committees.

Mr. Rey-Bear’s comments indicate that the main impetus for his proposal is his view that
Native American nations should be treated the same as states for purposes of amicus filings: He
proposes that tribes should be entitled under Rule 29(a) to file amicus briefs without obtaining
party consent or leave of court, and he also argues that tribes should not be subjected to the new
authorship and funding disclosure requirement that was published for comment as proposed new
Rule 29(c)(7). These points are well worth considering, but it is unclear that they could be
adequately considered in the context of the current Rules amendments; therefore, it seems
preferable to consider them as a new item.

Mr. Rey-Bear’s proposal concerning the definition of “state” also implicates Rules 44 and
46. As to Rule 44, it would make sense to require notification of a tribe if the legality of that

4-
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tribe’s laws is challenged in a case. But it is not clear that Rule 44 as currently drafted would fit
comfortably with the special issues relating to Native American tribes: For instance, it is not at
all clear that all tribes would wish to cast issues concerning the validity of a tribal law as issues
concerning constitutionality. With respect to Rule 46, it may be useful to learn more about the
attorney admission rules of different Native American nations before defining those nations as
“states” for purposes of admission to practice before the courts of appeals.

Mr. Letter agreed that Mr. Rey-Bear’s points deserve serious consideration, but also that
such consideration requires close study as well as consultation with many relevant entities.
Defining tribes as “states,” he noted, might have implications for a variety of areas of law and
practice. A member wondered whether an across-the-board definition of Native American tribes
as “‘states” might be too dramatic a change. That member suggested, however, that as to amicus
filings Native American tribes should be treated with the same dignity accorded to states. An
attorney member agreed that it might be preferable to consider the treatment of Native American
tribes on a rule-by-rule basis rather than defining tribes as “states” for purposes of all the rules.
That member wondered whether it would be possible to obtain data concerning the frequency
with which Native American tribes are denied leave to file amicus briefs. A judge member stated
that he did not think that a court would deny a tribe permission to file an amicus brief.

A motion was made and seconded to place on the agenda the question of amicus filings
by Native American tribes and to ask Mr. Letter to make initial inquiries among relevant federal
government entities concerning both Rule 29(a)’s provision for filing without party consent or
court leave and the provision (to be added to Rule 29(c) by the proposed amendment discussed
below) concerning disclosure of amicus-brief authorship and funding. The motion passed by
voice vote without opposition. By consensus, Mr. Rey-Bear’s proposals concerning Rules 22,
26, 44 and 46 were also placed on the study agenda. Mr. McCabe will write to Mr. Rey-Bear to
advise him that the Committee is studying his proposals. .

Turning back to the Rule 1(b) proposal as published, a judge member asked why “state”
is not capitalized in the proposed amendment. The Reporter stated her belief that this was a style
choice on which the Committee had deferred to Professor Kimble.

A motion was made and seconded to approve the proposed new Rule 1(b) as published.
The motion passed by voice vote without opposition.
2. Item No. 07-AP-D (amend FRAP 29 in light of definition of “state”)
The proposed amendment to Rule 29(a) was presented for discussion in connection with
the Rule 1(b) amendment discussed above. In the light of Rule 1(b)’s new definition, Rule 29(a)

can now refer simply to “a state” rather than to “a State, Territory, Commonwealth, or the
District of Columbia.”
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A judge member asked why Rule 29(a) states that federal officers or agencies may make
amicus filings without party consent or court permission but does not include a similar statement
concerning state officers or agencies. The Reporter responded that she would need to investigate
the Rule’s history in order to determine the reason for the difference.

A motion was made and seconded to approve the proposed amendment to Rule 29(a) as
published. The motion passed by voice vote without opposition.

3. Item No. 06-04 (amend FRAP 29 to require amicus brief disclosure)

Judge Stewart invited the Reporter to introduce the proposed amendment to Rule 29(c).
This amendment would add to Rule 29(c) a disclosure requirement — modeled on Supreme Court
Rule 37.6 — concerning the authorship and funding of an amicus brief. This proposed
amendment attracted seven sets of comments, from Mr. Butts; Richard Samp on behalf of the
Washington Legal Foundation; Chief Judge Frank Easterbrook; Luther Munford; the Council of
Appellate Lawyers (“Council”) (a bench-bar group within the American Bar Association); Steven
Finell (who chairs the Council’s rules committee); and Mr. Rey-Bear. The comments raise many
thoughtful points, and the Reporter suggested that it might be useful for the Committee to group
those points conceptually for the purposes of discussion.

The Reporter noted that both Chief Judge Easterbrook and the Council have made
suggestions concerning the existing corporate-disclosure requirements set by Rule 26.1 and by
the sentence in Rule 29(c) that directs corporate amici to make a disclosure “like that required of
parties by Rule 26.1.” The published proposal concerning Rule 29(c) would not alter the ,
substance of those requirements (though as published the proposal would have moved the Rule
29(c) requirement to a new subdivision (c)(6)). That being so, the Reporter suggested that
proposals to alter the corporate-disclosure provisions would more appropriately be treated as new
agenda items rather than in the context of the proposed authorship and funding disclosure
requirement. By consensus, the Committee resolved to treat these suggestions as new agenda
items (see the discussion later in these minutes of Item Nos. 08-AP-R & 09-AP-A).

The Reporter next described the Council’s proposal that Rule 29(c) be revised to follow
the structure of Rule 28(b) —i.e., to set a default directive that amicus briefs conform to Rule
28(a)’s requirements for appellants’ briefs and to list the deviations from that default position.
The Reporter questioned whether such an approach would be useful for amicus briefs, given that
when one compares the contents of appellants’ briefs and amicus briefs the distinctions
outnumber the similarities. By consensus the Committee determined not to adopt the Council’s

suggestion on this point.

The Reporter observed that Mr. Munford questions the basic approach taken by the
proposed Rule 29(c) amendment. Rather than require disclosure of party funding or authorship
of amicus briefs, Mr. Munford suggests, the Rule should ban the practice outright. Mr. Munford

-6-
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notes that the recent book by Justice Scalia and Bryan Garner states that it is unethical for a party
or its counsel “to have any part of funding or preparing [an] amicus brief.” Another commenter,
however, has questioned whether a ban on party funding or authorship might raise First
Amendment or Enabling Act concerns. The Reporter stated that she had not analyzed such
issues in detail, because her sense was that the Committee had deliberately chosen the disclosure
approach rather than the ban approach. A disclosure requirement, she noted, is likely to deter
parties and their counsel from funding or authoring amicus briefs. By consensus, the Committee
determined to maintain the disclosure approach rather than adopting a ban.

The Reporter noted that Mr. Munford also has voiced the concern that by specifically
mentioning party funding and authorship the disclosure requirement might be seen to legitimize
the practice. Mr. Munford suggests that if the Committee is determined to use a disclosure
approach it should word the disclosure requirement more generally so as not to mention parties
and their counsel in particular. But the Reporter noted that substituting the broader wording
suggested by Mr. Munford would prevent the Committee from distinguishing — as the published
proposal does — between parties and their counsel and every other person who might author or
fund the amicus brief. Under the published proposal, if a party or its counsel contributed money
intended to fund the preparation or submission of the brief, disclosure is required whether or not
the contributor is a member of the amicus. But contributions by one who is neither a party nor
counsel to a party need not be disclosed if the contributor is a member of the amicus. The
Reporter also suggested that if mentioning party funding in the disclosure rule has the effect of
legitimizing that practice, such an effect has already occurred to some extent due to the existence
of Supreme Court Rule 37.6. By consensus, the Committee determined not to make the
disclosure’s wording more general.

The Reporter next described Mr. Finell’s proposal that language be added to Rule 29(¢) to
warn would-be amici against making redundant arguments. The Reporter noted that when leave
to file is needed Rule 29(b) already requires the motion for leave to state why the amicus brief'is
desirable and relevant. And the Reporter observed that some circuits have local provisions that
provide a warning similar to the one proposed by Mr. Finell. By consensus, the Committee
decided not to adopt Mr. Finell’s suggestion.

- The Committee discussed the placement of the authorship and funding disclosure
requirement. The published proposal, tracking Supreme Court Rule 37.6, directed that the
disclosure be made in “the first footnote on the first page.” Both Mr. Munford and the Council
question this choice. Mr. Munford suggests that the disclosure instead be placed in a footnote
appended to the Rule 29(c)(3) statement. The Council objects to the placement of the disclosure
in a footnote and instead suggests that it follow the Rule 29(c)(3) statement in the text. An
attorney member agreed that it would work well for the new disclosure to be placed after the
Rule 29(¢c)(3) statement. After further discussion the Committee determined by consensus that
the issue of placement could be resolved by moving the authorship and funding disclosure
requirements — which had been published as subdivision (c)(7) — up into subdivision (c)(3).
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The Committee also made a change in response to an observation by the Washington
Legal Foundation concerning the published proposal’s requirement that the filer identify “every
person — other than the amicus curiae, its members, or its counsel — who contributed money that
was intended to fund preparing or submitting the brief.” The Washington Legal Foundation
expressed concern that this wording would not make clear that if there is no such person, the filer
must so state. The Committee determined by consensus to reword this subpart to require a
statement that “indicates whether a person — other than the amicus curiae, its members, or its
counsel — contributed money that was intended to fund preparing or submitting the brief and, if
so, identifies each such person.”

The Reporter observed that both Chief Judge Easterbrook and Mr. Finell criticize the
published rule’s use of the term “authored.” Chief Judge Easterbrook suggests substituting
“wrote,” while Mr. Finell suggests substituting “prepared.” A member voiced a preference for
using “authored” because that is the word used in Supreme Court Rule 37.6. A judge suggested
that “authored” seems to reflect the Committee’s sense of the appropriate scope of the disclosure
requirement. By consensus, the Committee decided to retain “authored.”

The Committee discussed a number of other suggestions concerning the proposal’s
wording and decided not to implement them. These suggestions included the Council’s
suggestion that additional Rule text be added to define what is meant by “authored ... in part”; the
Council’s suggestion that the authorship disclosure provision should mention not only a party’s
counsel but also the party itself or a party’s non-counsel representative; suggestions by Mr. Finell
and the Council that “states” be substituted for “indicates”; and Chief Judge Easterbrook’s
suggestion that the language “contributed money that was intended to fund preparing or
submitting the brief” be changed to read “contributed money toward the cost of the brief.” Asto
the latter suggestion, it was observed that the intent requirement had not been part of the
proposed amendment to Supreme Court Rule 37.6 as originally published, and that the intent
requirement had been added to the Supreme Court Rule 37.6 amendment in response to vigorous
criticism (during the public comment period) of the original proposal’s breadth.

A motion was made and seconded to approve the proposed amendment to Rule 29(c)
subject to the changes described above. The motion passed by voice vote without opposition. A
clean copy reflecting the revised text and Note of the amendment were distributed to Committee
members later in the meeting for their review. The revised text and Note read as follows:

Rule 29. Brief of an Amicus Curiae

k* %k %k %k X

(c) Contents and Form. An amicus brief must comply with Rule 32. In addition to the

requirements of Rule 32, the cover must identify the party or parties supported and
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indicate whether the brief supports affirmance or reversal. If an amicus curiae is a

corporation, the brief must include a disclosure statement like that required of parties

by Rule 26.1. An amicus brief need not comply with Rule 28, but must include the

following:

4] a table of contents, with page references;

2) a table of authorities — cases (alphabetically arranged), statutes and other
authorities — witﬁ references to the pages of the brief where they are cited;

3) a concise statement of the identity of the amicus curiae, its interest in the

case, and the source of its authority to file, and — unless filed by an amicus

curiae listed in the first sentence of Rule 29(a) — a statement that:

(A) indicates whether a party’s counsel authored the brief in whole or in

part;

(B) indicates whether a party or a party’s counsel contributed money that

was intended to fund preparing or submitting the brief: and

(C) indicates whether a person — other than the amicus curiae, its

members, or its counsel — contributed money that was intended to

fund preparing or submitting the brief and. if so, identifies each such

person,

C)) an argument, which may be preceded by a summary and which need not
include a statement of the applicable standard of review; and

5) a certificate of compliance, if required by Rule 32(a)(7).

% % ok % %k

9.

15



Committee Note

* % ok % %

Subdivision (¢)(3). Subdivision (c)(3) — which already requires a statement of the
amicus’s identity, interest in the case, and authority to file — is revised to set certain
disclosure requirements concerning authorship and funding. Subdivision (c)(3) exempts
from the authorship and funding disclosure requirements entities entitled under subdivision
(a) to file an amicus brief without the consent of the parties or leave of court. Subdivision
(c)(3) requires amicus briefs to disclose whether counsel for a party authored the brief in
whole or in part and whether a party or a party’s counsel contributed money with the
intention of funding the preparation or submission of the brief. A party’s or counsel’s
payment of general membership dues to an amicus need not be disclosed. Subdivision (¢)(3)
also requires amicus briefs to state whether any other “person” (other than the amicus, its
members, or its counsel) contributed money with the intention of funding the brief’s
preparation or submission, and, if so, to identify all such persons. “Person,” as used in
subdivision (c)(3), includes artificial persons as well as natural persons.

The disclosure requirement, which is modeled on Supreme Court Rule 37.6, serves
to deter counsel from using an amicus brief to circumvent page limits on the parties’ briefs.
See Glassroth v. Moore, 347 F.3d 916,919 (11th Cir. 2003) (noting the majority’s suspicion
“that amicus briefs are often used as a means of evading the page limitations on a party's
briefs”). It also may help judges to assess whether the amicus itself considers the issue
important enough to sustain the cost and effort of filing an amicus brief.

It should be noted that coordination between the amicus and the party whose position
the amicus supports is desirable, to the extent that it helps to avoid duplicative arguments.
This was particularly true prior to the 1998 amendments, when deadlines for amici were the
same as those for the party whose position they supported. Now that the filing deadlines are
staggered, coordination may not always be essential in order to avoid duplication. In any
event, mere coordination — in the sense of sharing drafts of briefs — need not be disclosed
under subdivision (¢)(3). Cf. Eugene Gressman et al., Supreme Court Practice 739 (9" ed.
2007) (Supreme Court Rule 37.6 does not “require disclosure of any coordination and
discussion between party counsel and amici counsel regarding their respective
arguments . . ..”).

4. Item No. 07-AP-G (amend Form 4 in light of privacy requirements)

Judge Stewart invited the Reporter to present the proposed amendment to Form 4. The

amendment will adapt Form 4 so that it conforms to the privacy rules that took effect December
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1,2007. Those rules require redaction of social security numbers (except for the last four digits)
and provide that references to an individual known to be a minor should include only the minor’s
initials. New Criminal Rule 49.1(a)(5) also requires redaction of individuals’ home addresses (so
that only the city and state are shown). Only one comment addressed this proposed amendment:
As noted above, Mr. Butts expressed general support for all the proposed Appellate Rules
amendments. A motion was made and seconded to approve the proposed amendment as
published. The motion passed by voice vote without opposition.

V1. Discussion Items

A. Item No. 03-09 (FRAP 4(a)(1)(B) & 40(a)(1) — treatment of U.S. officer or
employee sued in individual capacity)

Judge Stewart noted that the Appellate Rules Committee at its fall 2008 meeting had
given final approval to the proposed amendment to Rule 40(a)(1). The Department of Justice
had originally proposed amending both Rule 40(a)(1) and Rule 4(a)(1)(B) to clarify those Rules’
treatment of suits involving federal officers or employees. However, the Department withdrew
its proposal concerning Rule 4(a)(1)(B) and the Committee did not proceed further with that
proposal. Judge Stewart reminded the Committee that he had presented the proposed Rule
40(a)(1) amendment at the January 2009 Standing Committee meeting for discussion rather than
final approval, so as to provide the new administration with an opportunity to review the
Department’s preferences concerning the possibility of coordinating changes to both Rule
4(a)(1)(B) and Rule 40(a)(1).

The Reporter observed that the grant of certiorari in United States ex rel. Eisenstein v.
City of New York, 129 S. Ct. 988 (2009), was of interest with respect to the interpretation of Rule
4(a)(1)(B) and 28 U.S.C. § 2107. The circuits have split on the classification — for purposes of
the 30-day and 60-day appeal periods set by Rule 4(a)(1) and Section 2107 — of qui tam actions
in which the government has not appeared. Four circuits have held that the 60-day period applies
even if the government has chosen not to intervene. But in the Tenth Circuit, the 30-day appeal
period ordinarily applies if the government has chosen not to intervene, unless special
circumstances exist. And last August the Second Circuit held that the 30-day period applies. The
Supreme Court’s resolution of this issue in Eisenstein may provide some guidance on how best
to interpret Section 2107.

Mr. Letter reported that the Solicitor General has been very busy dealing with urgent
litigation-related decisions and that he has not yet been able to seek her guidance on the questions
relating to Rules 40(a)(1) and 4(a)(1)(B). He promised to try to consult with the Solicitor
General and provide input to Judge Stewart and the Committee prior to the June 2009 Standing
Committee meeting. The Committee determined by consensus that in the meantime Judge
Stewart will seek to place the Rule 40(a)(1) amendment on the Standing Committee’s agenda for
action at the June meeting.
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B. Item No. 07-AP-E (issues relating to Bowles v. Russell)

Judge Stewart introduced the Committee’s discussion of this item — concerning the
implications of Bowles v. Russell for appeal deadlines — by noting that the joint Civil / Appellate
Subcommittee will consider the matter. Obviously, that does not foreclose discussion by the
Appellate Rules Committee; rather, the Committee’s discussion can be conveyed to the
Subcommittee so as to inform the Subcommittee’s work.

Professor Struve noted that Bowles-related questions have aroused interest among
members of the bar. For example, one practitioner has pointed out to the Reporter that a court of
appeals’ directive concerning the appropriate choice of time period for filing a rehearing petition
(14 or 45 days) may have implications for the timeliness of a subsequent petition for certiorari,
and that such a situation could present another context in which the availability of the “unique
circumstances” doctrine might become salient.

In preparation for the Committee’s discussion the Reporter prepared three spreadsheets.
The first spreadsheet lists statutory and rule-based time periods for taking an appeal to the court
of appeals from a lower court or for seeking court of appeals review of an agency determination.
The second spreadsheet lists some of the cases that analyze such time periods. The third
spreadsheet lists statutory provisions concerning non-appellate litigation — such as statutes of
limitations, prerequisites to suit, numerical limits on statutory scope, and trial-level litigation
deadlines. The Reporter stressed that the spreadsheet lists are exemplary rather than exhaustive;
more research would be needed to try to identify all relevant provisions and cases. But one can
reach some tentative conclusions based on the current lists. There are many statutory deadlines
relating to practice in the courts of appeals. Those deadlines span a wide range in terms of the
nature of the interested parties, the type of substantive legal area, the time of the relevant statute’s
adoption, and the possible applicability of interpretive presumptions. In at least a few instances,
a statute contains provisions relating to practice in the trial court as well as the court of appeals,
suggesting that a proposed amendment of such a statute should be evaluated with a view to its
effects at both levels.

An attorney member asked how big a problem the Bowles-related issues are in practice.
An appellate judge wondered how many of the case citations to Bowles appear in dictum rather
than holdings. Another appellate judge echoed this question and suggested that further research
might shed light on the frequency with which Bowles’s doctrinal implications determine the
outcome of an appeal. Another appellate judge suggested that many questions concerning the
nature of a statutory deadline can be usefully dealt with by applying a clear statement rule like
that stated in Arbaugh v. Y&H Corp., 546 U.S. 500, 515-16 (2006); another line of research
might investigate how broadly Arbaugh is applied in connection with such questions. He also
noted that Bowles has raised questions concerning the tolling of certain deadlines and he
suggested that it could be useful to provide guidance on such questions. Another focus of
research might be the extent to which precedents such as Becker v. Montgomery, 532 U.S. 757
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(2001), are applied to protect litigants against the loss of rights due to insubstantial defects in the
notice of appeal.

An attorney member asked what policies are served by classifying a litigation deadline as
jurisdictional. The Reporter responded that the context of the question will influence the answer:
If a court is interpreting a statutory deadline, the relevant concerns may include separation-of-
powers values, as suggested in Bowles. Mr. Letter agreed with this point. Apart from that
observation, the Reporter suggested that the jurisdictional / non-jurisdictional choice may also
take account of considerations such as the finality of judgments and the value of fairness to
parties. An appellate judge observed that in pro se prisoner litigation, the government defendants
might fail to brief a timeliness question and it would then fall to the court to raise the timeliness
issue sua sponte. The Reporter noted that even non-jurisdictional deadlines might sometimes be
raised by the court on its own motion; the Tenth Circuit has provided a thoughtful discussion of
this question in United States v. Mitchell, 518 F.3d 740 (10th Cir. 2008).

By consensus, the Committee retained this item on its study agenda. Judge Stewart
promised that the Reporter would keep the Committee updated on her research concerning
Bowles-related issues and would also update the Committee on relevant discussions by the joint
Civil / Appellate Subcommittee.

C. Item No. 07-AP-1 (FRAP 4(c)(1) and effect of failure to prepay first-class
postage)

Judge Stewart summarized the Committee’s fall 2008 discussion concerning this item,
which relates to Rule 4(c)(1)’s provision for notices of appeal filed by inmates confined in
institutions. Judge Diane Wood has suggested to the Committee that Rule 4(c)(1) is not as clear
as it might be concerning the prepayment of postage. At the fall 2008 meeting, Judge Sutton,
Dean McAllister and Mr. Letter had agreed to work with the Reporter to analyze these questions;
in preparation for the spring 2009 meeting, they had listed relevant issues for the Committee’s
consideration.

The Reporter sketched a number of the issues. One question is whether Rule 4(c)(1)
requires prepayment of postage as a condition of timeliness; this question is sometimes treated
differently depending on whether the institution does or does not have a legal mail system. It is
unclear under current caselaw whether the prepayment requirement (to the extent that it exists) is
jurisdictional. But even if such a requirement is jurisdictional it could be changed via
rulemaking. Another question is whether Rule 4(c)(1) should condition timeliness on the
prepayment of postage. Admittedly, a first-class stamp costs little, but on the other hand an
inmate may lack any funds to buy the stamp. And an inmate, unlike a free person, lacks the
option of filing the notice of appeal in person. Another question is whether it makes sense for
prepayment of postage to be treated differently for an institution with a legal mail system than for
an institution without one. A further question is whether Rule 4(c)(1) might be amended to
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specify circumstances under which the failure to prepay postage might be forgiven. Yet another
question is whether the Rule might be amended to respond to United States v.
Ceballos-Martinez, 387 F.3d 1140 (10th Cir. 2004), in which the court of appeals dismissed a
prisoner’s appeal because the prisoner had not included a declaration or notarized statement
setting forth the date of deposit and stating that first-class postage had been prepaid (even though
the postmark demonstrated that the notice of appeal was deposited in the prison mail system
within the time for filing the notice). Still another question is whether Rule 4(c)(1)’s use of the
term “inmate” appropriately denotes the range of persons who are confined in institutions and
who may invoke the rule.

The Reporter observed that Rule 4(c)(1)’s inmate-filing provision relates to other
provisions: Appellate Rule 25(a)(2)(C), Supreme Court Rule 29.2, and Rule 3(d) of the rules
governing habeas and Section 2255 proceedings. To the extent that the Appellate Rules
Committee is inclined to proceed with proposals on this topic, consultation with other Advisory
Committees seems desirable. The Committee may also wish to consider the question of the
project’s scope. Should the project encompass other appellate timeliness issues such as delays in
an institution’s transmittal to an inmate of notice of the entry of a judgment or order? On this
point, the Reporter noted that the Rules already address the possibility that a party may fail to
learn of the entry of judgment in time to take an appeal, but the existing provisions do not focus
on the circumstances of inmates in particular. Another question is whether the project should
encompass the timeliness of trial court filings such as tolling motions or complaints.

Mr. Fulbruge described the policy of the Texas Department of Criminal Justice
(“TDCJ”). Under that policy, if an inmate is on the “indigent list,” the inmate is provided five
legal letters per month. If the inmate does not put a stamp on a legal letter, the prison checks to
see whether the inmate is on the indigent list and if he is, the prison puts a stamp on the letter, up
to the five-letter limit per month (unless there are extraordinary circumstances that justify lifting
this limit). Mr. Fulbruge expressed uncertainty as to whether this policy is applied in a uniform
fashion by all units within the TDCJ. Mr. Fulbruge noted that if the timeliness of a filing is in
question, the Fifth Circuit clerk’s office will sometimes request clarification on that point from
the district court or the institution.

An appellate judge asked whether the concern that an inmate may lack funds to pay for
postage is already addressed by the caselaw indicating that inmates have a constitutional right to
some amount of free postage for court filings. Another appellate judge suggested that it might be
worth considering a provision that would permit an inmate who lacked the funds for postage to
attest that he or she had a constitutional right to have the postage paid by the government. An
attorney member suggested that the best course might be to retain the item on the Committee’s
study agenda so that the issues can percolate further in the courts. Mr. McCabe predicted that in
five to ten years most prisons will provide a system that enables inmates to make electronic
filings. By consensus, the Committee retained this item on its study agenda and directed the
Reporter to monitor relevant developments in the caselaw and in practices relating to electronic
filing.
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D. Item Nos. 08-AP-D, 08-AP-E, & 08-AP-F (possible changes to FRAP 4(a)(4))

Judge Stewart invited the Reporter to introduce these items, which concern Rule 4(a)(4)’s
treatment of timing with respect to tolling motions. These issues form one of the topics that will
be considered by the joint Civil / Appellate Subcommittee. One of the items was raised by Peder
Batalden, who points out that there can sometimes be a time gap between the entry of an order
resolving a tolling motion and the entry of an amended judgment pursuant to that order. The
other item responds to suggestions by Public Citizen Litigation Group and the Seventh Circuit
Bar Association Rules and Practice Committee, who suggest amending Rule 4(a) so that an
initial notice of appeal encompasses appeals from any subsequent order disposing of
postjudgment motions.

Mr. Batalden’s concern is unlikely to arise in the Seventh Circuit, due to caselaw that
interprets Civil Rule 58(a)’s reference to orders “disposing of” tolling motions to mean orders
denying postjudgment motions. Under the Seventh Circuit’s reading of Civil Rule 58(a), that
Rule requires a separate document for an order granting a postjudgment motion. When a court
enters an order granting a postjudgment motion and the order contemplates an amendment of the
judgment, the court is most unlikely to provide the requisite separate document until the
judgment has in fact been amended. Accordingly, in the Seventh Circuit Mr. Batalden’s concern
is very unlikely to arise. One possible way to address Mr. Batalden’s concern, then, would be to
amend Civil Rule 58(a) to explicitly adopt the Seventh Circuit’s approach in this respect. An
attorney member stated that the possible amendment to Civil Rule 58(a) is worth investigating.
An appellate judge member suggested that the Seventh Circuit’s approach to this question is the
right one; he asked whether any circuit has rejected that approach. The Reporter stated that she
was not aware of caselaw from other circuits disapproving of the Seventh Circuit’s approach.

The Public Citizen and Seventh Circuit Bar Association proposals present a distinct set of
issues. A threshold question is whether these proposals should be implemented. If the answer to
that question is yes, then there will follow more specific questions concerning implementation.
As a possible example, Rule 4(b)(3)(C) states (with respect to criminal appeals) that “[a] valid
notice of appeal is effective — without amendment — to appeal from an order disposing of” tolling
motions referred to in Rule 4(b)(3)(A). But adapting Rule 4(b)(3)(C)’s approach to the Rule 4(a)
context may not be simple, because wording like that in Rule 4(b)(3)(C) could sweep quite
broadly in some complex civil cases. Another issue relates to the caselaw that sometimes applies
the expressio unius canon to interpret narrowly a notice of appeal that references fewer than all
the possible orders that might be appealed. Some caselaw reasons that such a notice of appeal —
by specifying that the appeal is taken from some orders — excludes the possibility that the appeal
is also taken from other orders that are not listed in the notice of appeal. If Rule 4(a) were
amended to provide that an initial notice of appeal also effects an appeal from orders
subsequently disposing of tolling motions, how should that provision treat an initial notice of
appeal that is narrowly drafted to specify only some orders?
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On the Public Citizen / Seventh Circuit Bar Association proposals, an attorney member
stated that Rule 4(b)’s approach is an appealing one. Another attorney member agreed that
simpler procedure is better procedure. But this member also suggested that because the appellant
is master of the notice of appeal, the appellant can draft the notice of appeal in a way that limits
its scope.

By consensus, the Committee retained these items on its study agenda.

E. Item No. 08-AP-G (substantive and style changes to FRAP Form 4)

Judge Stewart invited the Reporter to introduce this item, which concerns substantive and
style changes to Appellate Form 4. Appellate Rule 24 requires an applicant seeking to appeal in
forma pauperis (“i.f.p.”) to attach an affidavit that “shows in the detail prescribed by Form 4” the
party’s inability to pay or give security for fees and costs. Supreme Court Rule 39.1 requires a
party seeking to proceed i.f.p. in the Supreme Court to use Form 4. As noted above, the
Committee earlier in the meeting approved privacy-related amendments to Form 4. Apart from
those amendments, the Committee has on its study agenda other possible changes to Form 4.
One possibility is that Form 4, like other forms, may be restyled. Another question is whether a
short form should be adopted as an alternative to the current (and very detailed) Form 4. And
another set of issues concerns whether Questions 10 and 11 in Form 4 might intrude on matters
covered by attorney-client privilege or work product immunity or might otherwise raise policy
concerns. Question 10 requests the name of any attorney whom the litigant has paid (or will pay)
for services in connection with the case, as well as the amount of such payments; Question 11
inquires about payments for non-attorney services in connection with the case.

The Reporter stated that on a preliminary review, it seems that much of the information
sought by Questions 10 and 11 is unlikely to be covered by attorney-client privilege. However, it
seems possible that — depending on how broadly Question 11 is interpreted — it might request
some information concerning investigators or experts that might be covered by work product
immunity. There are other questions to investigate, such as the effect on these concerns of the
timing of applications for which Form 4 would be employed. Another line of research might
investigate the scope of work product protection for pro se litigants (given that many i.f.p.
applicants may be proceeding pro se).

The Reporter noted that Questions 10 and 11 might be argued to raise policy concerns as
well. One such concern might be that by requiring the applicant to divulge the applicant’s
compensation arrangement with his or her attorney, Question 10 might give the applicant’s
opponent information that could provide a strategic advantage in settlement negotiations.
Another concern is that by asking about payments to a lawyer in connection with the case,
Question 10 could require a pro se litigant to divulge the fact that the litigant has paid a lawyer
for discrete services (short of representation) in connection with the case. Such discrete services
are sometimes referred to as “unbundled” legal services. The professional-responsibility
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implications of the “unbundling” of legal services have been much discussed. Proponents of
unbundling argue that the practice increases access to courts and helps to level the playing field
by enabling litigants who could not afford full representation to obtain specific types of episodic
legal assistance. Opponents respond that such a practice is deceptive and undesirable because it
allows litigants to obtain advantages by seeming to be “pro se”” when they are not and because it
allows the lawyer to avoid the strictures of Rule 11. To the extent that Question 10 requires an
applicant to divulge payments for unbundled legal services, it might offer the applicant’s
opponent an opportunity to raise objections to the practice.

An attorney member noted the possibility that an i.f.p. litigant’s lawyer might be paid by a
relative of the litigant. The member also noted that the defendant will often be able to seek
discovery concerning attorney fees during the pendency of the litigation in cases where the fees
are an element of the plaintiff’s claim.

A judge member noted that i.f.p. applications may be made by represented parties. A
member suggested that the “unbundling” of legal services is a hot topic in his home state, and he
suggested that it is important for the Rules Committee to avoid making a value judgment on this
topic. A judge member stated his impression that the trend is to permit “unbundling” so as to
promote pro bono work.

An appellate judge asked whether Form 4, once it is submitted, is public, and if so, why it
should be public. The member wondered whether the court might treat Form 4 as a confidential
document that is not provided to the applicant’s opponent. Though an attorney member
mentioned the usual presumption that court filings are public, it was noted (by analogy) that
some filings made in connection with Criminal Justice Act applications do not go into the court
file. A judge member suggested that making an applicant’s Form 4 responses public seems
unduly invasive. One member asked whether 1.f.p. applications are ever opposed, and, if so,
whether that would weigh in favor of disclosing the Form 4 to the applicant’s opponent. An
attorney member wondered when the information requested by Questions 10 and 11 would really
be material to an i.f.p. determination.

Judge Stewart asked Mr. Fulbruge whether Form 4's contents are kept confidential in the
Fifth Circuit. Mr. Fulbruge stated that he did not think that the contents are made available on
PACER. An attorney member suggested that this is an area for coordination with the other
advisory committees, given that this issue may also arise in the lower courts.

By consensus, the Committee retained this matter on the study agenda.

F. Item No. 08-AP-H (“manufactured finality” and appealability)

Judge Stewart invited the Reporter to introduce this item, which was raised originally by
Mr. Levy and which concerns the viability of “manufactured finality” as a means of securing
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appellate review. The topic can be briefly described as follows: If the court dismisses the
plaintiff’s most important claims (“central claims”), leaving only claims about which the plaintiff
cares less (“peripheral claims”), the continued pendency of the peripheral claims means there is
no final judgment despite the dismissal of the central claims. Ifiit is not possible to obtain a
partial final judgment under Civil Rule 54(b) or to obtain the requisite rulings from both the
district court and the court of appeals for a permissive appeal under 28 U.S.C. § 1292(b), can the
plaintiff “manufacture” a final judgment by voluntarily dismissing the peripheral claims?

The Reporter noted that the Committee had discussed the variations in circuit caselaw on
this question at its fall 2008 meeting. This is a topic on which the work of the Civil / Appellate
Subcommittee will be very useful; it will also be important to consult with the Bankruptcy and
Criminal Rules Committees. Preliminary discussions with Judge Stewart, Judge Kravitz, and
Professor Cooper have identified some possible policy choices. It would make sense — and
would generally accord with existing circuit caselaw — to provide that where the plaintiff
dismisses the peripheral claims with prejudice, this produces a final judgment that permits
appellate review of the central claims. Where the dismissal was nominally without prejudice but
a time-bar or other impediment ensures that the peripheral claims can no longer be reasserted
(one might term this dismissal with “de facto prejudice”), one might argue that it would make
sense to treat the dismissal the same as one that is nominally “with prejudice.” This, however,
seems less important to establish, assuming that the plaintiff can cure any problem by stipulating
after the fact that the dismissal is with prejudice. Moreover, when it is uncertain whether the
peripheral claim can or cannot be reasserted, that uncertainty might provide a reason not to treat
the dismissal as one with prejudice unless the plaintiff provides a stipulation (or the district court
amends the order of dismissal) to that effect. Where the peripheral claims are conditionally
dismissed with prejudice, the plaintiff agrees to dismiss the peripheral claims and not to reassert
them unless the central claim’s dismissal is reversed on appeal. It would probably make sense to
provide that this creates a final judgment. By contrast, when the peripheral claims are dismissed
without prejudice, it is much less clear that the resulting judgment should be considered final.

The Reporter mentioned that in addition to these broad policy choices, there would also
be more specific drafting choices. For instance, there is the question how to specify what events
can trigger a conditional dismissal that results in an appealable judgment. There will also be
questions concerning how to handle complex cases. And there is a further question whether the
rule should recognize discretion in the court of appeals to take up and decide (on the appeal) the
merits of the conditionally-dismissed claim as well as the claim on which the appeal was taken
(so as to focus the proceedings on remand). As to that last question, Mr. Levy expressed concern
that such a reservoir of discretion might prove to be a trap for the unwary appellant, and he
suggested that such a concept would need to be carefully thought through.

Mr. Levy stated that if a rule can be drafted to resolve this set of questions, it would
perform an important service. He suggested that the dismissal of the peripheral claims with
prejudice is the easiest case — that should result in an appealable judgment. In his view the next
easiest case is the conditional dismissal with prejudice, and here too, he thinks that the result
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should be an appealable judgment; this concept would be administrable because there would be a
formal piece of paper memorializing the conditional dismissal with prejudice. By contrast, he is
concerned that in the case of a dismissal with “de facto prejudice,” there may be uncertainty as to
whether the peripheral claim really cannot be reasserted, and that this uncertainty could generate
satellite litigation. As to a dismissal of peripheral claims without prejudice, he sees this as
falling within the heartland of the matters already addressed by Civil Rule 54(b).

An appellate judge wondered why the Supreme Court has not granted certiorari to resolve
these issues. It was suggested that perhaps the posture in which these issues arise would make it
unlikely that a party would seek certiorari on this issue.

By consensus, the Committee retained this item on its study agenda.

G. Item No. 08-AP-M (interlocutory appeals in tax cases)

Judge Stewart invited the Reporter to introduce this item, which concerns the framework
for interlocutory tax appeals. At its fall 2008 meeting, the Committee discussed the fact that
Appellate Rules 13 and 14 appear designed to deal only with appeals as of right from Tax Court
decisions and not to deal with permissive appeals from Tax Court orders under 26 U.S.C.

§ 7482(a)(2). The Reporter stated that in the time since the Committee’s discussion of this item
last fall, she had obtained useful insights from Judge Mark Holmes of the United States Tax
Court. Judge Holmes states that this seems like an omission in the Appellate Rules that it would
be a good idea to fix, but he also states that the number of cases that would be affected is tiny.

Mr. Letter noted that though the number of affected cases may be small, some of them
can present very important issues. Mr. Letter reported that he discussed the question with his
colleagues who handle tax appeals, and that those discussions indicate that the problem is worth
fixing.

A motion was made and seconded to consider a possible rules amendment to address
interlocutory tax appeals. The motion passed by voice vote without opposition.

H. Item No. 06-08 (amicus briefs with respect to rehearing)

Judge Stewart invited the Reporter to summarize this item, which concerns Mr. Levy’s
suggestion that the Committee consider amending the Appellate Rules to clarify the procedure
for amicus briefs with respect to rehearing. The Committee had discussed this item at its three
previous meetings (in fall 2007, spring 2008 and fall 2008). By consensus, the Committee
removed this item from its study agenda.
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L. Item No. 08-AP-I (discussion of the uses of postjudgment motions)

Judge Stewart invited the Reporter to summarize this item, which relates to a suggestion
made by Professor Daniel Meltzer during the June 2008 Standing Committee meeting. Professor
Meltzer noted his impression that some of those involved in trial-level practice had raised
concern about superfluous post-trial motions, and he asked whether the Committees might wish
to consider whether the Civil Rules are too permissive about when a postjudgment motion can be
made. The Appellate Rules Committee’s discussion of this question at the fall 2008 meeting
revealed support for the view that postjudgment motions serve important functions, and did not
reveal support for the view that a change is needed in order to rein in the use of such motions. At
the Committee’s request, the Reporter conveyed the substance of the discussion to Professor
Cooper. By consensus, the Committee removed this item from its study agenda.

VII. Additional Old Business and New Business
A. Item No. 08-AP-N (appendix for petitions for permission to appeal)

Judge Stewart invited the Reporter to introduce this item, which was suggested to the
Committee by Mr. Batalden. Mr. Batalden proposes that Rule 5 be amended to provide for the
inclusion (in the appendix to a petition for permission to appeal) of key documents from the
district court record. Rule 5(b)(1) requires the petition for permission to appeal to include,
among other things, a copy of the challenged order or judgment and any related opinion, as well
as any order stating the district court’s permission to appeal or stating the district court’s findings
concerning any preconditions for appeal. Rule 5(c) sets a presumptive limit of 20 pages,
excluding (among other things) the orders or judgments specified by Rule 5(b)(1). Rule 5 does
not prevent the applicant from including additional record documents as attachments to the
petition but such documents would appear to count toward the presumptive length limit.

The Reporter noted that Mr. Batalden pointed out that it may be particularly useful to
include record documents with the petition in the context of petitions for permission to appeal
under Civil Rule 23(f). The Reporter’s memorandum in preparation for the meeting had asked
whether the Federal Judicial Center’s research on the Class Action Fairness Act (the “CAFA
project”) might shed light on these issues. In preparation for the meeting, Ms. Leary had
consulted with her colleague Thomas Willging and based on that consultation she suggested that
the Committee should not delay its consideration of this item for the purpose of seeking further
data from the CAFA project. Ms. Leary explained that the focus of the CAFA project is to look
at CAFA’s effect on trial-level activity, and therefore the project was unlikely to provide a great
deal of data that would directly pertain to practice on petitions for permission to appeal. She
reported that the project still has about another year of work to go.

Mr. Fulbruge observed that the circuits take varying approaches to the questions raised by
‘Mr. Batalden. Mr. Fulbruge suggested that it is hard to generalize about these approaches and
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that they are still developing in the light of the shift to electronic filing. An appellate judge stated
that in the Sixth Circuit joint appendices are no longer generally used; rather, the matter proceeds
on the basis of the original record as it is available through the CM / ECF system. Another
appellate judge suggested that the shift to electronic filing may eventually render this item moot.
Mr. Fulbruge agreed that the CM / ECF system generally provides the court of appeals with
access to the electronic records filed in the district court. He mentioned, however, that sealed
documents can be hard to obtain in electronic form. Mr. Fulbruge also mentioned that
handwritten documents require different treatment; but he observed that the court can run paper
documents through an optical character recognition (“OCR”) system which can render many of
them electronically searchable.

An appellate judge noted that though judges may be able to access documents
electronically through CM / ECF, some judges may also prefer to have key documents appended
to a paper copy of the petition; but he suggested that a wait-and-see approach may be appropriate
with respect to this item. Another appellate judge noted that law clerks tend to be particularly
comfortable using electronic copies of the record. This judge noted that another question is how
to deal with instances when a particular judge wants a paper copy of the documents; in particular,
there is the question of who prints the paper copy (the clerk’s office or the judge’s chambers).
Mr. Fulbruge noted that one way to resolve that question is for the clerk’s office to send the
documents electronically to print on a special printer in chambers. An appellate judge noted that
prisoner and other pro se filings present distinct issues. He pointed out that death-penalty habeas
cases involving state-court convictions will involve the filing of the paper state-court record. An
attorney member asked how much expense the government incurs in printing paper copies of
filings; Mr. Fulbruge responded that it can be costly.

By consensus, the Committee retained this item on its study agenda.

B. Item No. 08-AP-O (clarify briefing deadlines in appeals with multiple
parties)

Judge Stewart invited the Reporter to introduce this item, which arises from Mr.
Batalden’s question concerning the application of Rule 31's briefing deadlines in appeals in
which multiple parties on a side serve and file separate briefs on different days. Rule 31(a) pegs
the time for serving and filing the appellee’s brief and the appellant’s reply brief to the date of
service of the previous brief. Rule 28.1 takes a similar approach to the timing of briefs in cases
involving cross-appeals. The Committee Notes to Rule 28.1 and Rule 31 do not discuss the
timing of briefs in an appeal in which there are multiple parties on a side. In two circuits, local
provisions address Mr. Batalden’s question. This timing question is not likely to trouble litigants
in circuits where the briefing schedule is set by order, assuming that the scheduling order uses
dates certain. In circuits where the briefing schedule is not set by order or where the scheduling
order does not use dates certain, this timing question will still not arise if the multiple parties on a
given side file a joint brief rather than separate briefs.
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An attorney member expressed doubt that this question would pose a serious problem: If
the attorney is unsure of the deadline, he or she can call the clerk’s office to seek clarification.
Another attorney agreed; he suggested that Mr. Batalden’s question might be worth considering
if the Committee decides to undertake a broader set of rules amendments in the future, but that
the question is not worth addressing at this time. Another attorney member agreed. This
member stated that he had never seen this problem arise in his practice in the courts of appeals;
though he has seen a similar question arise in Supreme Court briefing, when the question arises
one simply asks the Clerk for clarification.

By consensus, the Committee decided to remove this item from its study agenda.

C. Item No. 08-AP-P (FRAP 32 - line spacing of briefs)

Judge Stewart invited the Reporter to introduce this item, which concerns Mr. Batalden’s
suggestion that Rule 32 be amended to provide for 1.5-spaced briefs rather than double-spaced
briefs. At Mr. Levy’s suggestion, the Reporter had prepared two samples — one using 1.5 spacing
and the other using double spacing. Those samples were circulated among the Committee
members during the meeting.

An appellate judge suggested that so long as the briefs are readable, 1.5 spacing could
save costs. A member asked why the proposed change should specify 1.5 spacing rather than
permitting single spacing. It was suggested, however, that single spacing might make a non-
printed brief less readable. Members noted that the double-spacing requirement is a holdover
from the time when non-printed briefs were typed as opposed to printed on a computer printer.
Mr. Letter asked why the rules should not permit computer-printed briefs to be printed on both
sides of the page. An attorney member agreed that double-sided printing should be permitted.
An appellate judge member noted that when he prints briefs in his chambers he prints them
double-sided. Judge Stewart noted that his law clerks print briefs double-sided. Judge Stewart
stressed the importance of ensuring that judges find the briefs readable; if briefs could be
presented in a format that is both readable and light-weight, that would be desirable. An
appellate judge member observed that the questions of line spacing and single-sided versus
double-sided printing have implications at the trial level too.

An appellate judge suggested that the Appellate Rules Committee is likely to be
considering possible Rules amendments relating to electronic filings and that the line-spacing
and single-sided versus double-sided printing questions might be considered as part of that larger
set of possible amendments. This member wondered whether judges may already be able to print
their copies of electronically-filed briefs with the exact line spacing and other format choices that
they prefer. He also predicted that if the Committee proposes rules that change the current line-
spacing or single-sided printing practices without permitting local variations, such proposals
would elicit very strong reactions. Mr. Rabiej noted that the development of the current
provisions concerning brief fonts proved very controversial. Mr. Letter suggested that the cost
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savings of 1.5 spacing and double-sided printing might be significant enough to justify
proceeding with a proposal targeting these topics without awaiting a broader set of amendments
concerning electronic filing. He pointed out that even with the advent of electronic filing, judges
are likely to continue to require parties to submit hard copies.

Mr. Fulbruge observed that if the rules are changed to permit double-sided printing, this
will require the Committee to re-consider the question of how the briefs should be bound. If the
brief is double-sided, it becomes very important to ensure that the brief lies flat when it is open;
he suggested that spiral binding is preferable for this purpose. Mr. Letter noted that if the rules
are changed to permit double-sided printing, they should make that practice voluntary rather than
mandatory, because older computer printers may not be capable of printing double-sided. An
attorney member predicted that views on these questions will be divergent and perhaps
irreconcilable; he asked whether this might be an area in which an appropriate interim step might
be to permit local variation. Another member stated that raising these issues might produce a
very constructive dialogue. Another attorney member emphasized that adopting these reforms
would cut the bulk of the files in half. An appellate judge stated that the Eighth Circuit is
heading in the direction of using double-sided, spiral-bound briefs; he suggested that this is the
best approach and that the sooner it is adopted, the better. Judge Stewart observed that cost
containment is a priority, and that making briefs less costly to produce also increases the
accessibility of the courts. An attorney member stated that he, personally, prefers reading briefs
that are printed single-sided — for example, single-sided briefs are easier to read on airplanes. An
appellate judge member predicted that eventually courts will cease to require paper copies, and
he stressed that if the only people doing the printing are the judges, and if they can alter the
format of electronic briefs to suit their tastes, there will be no need to change the rule.

By consensus, the Committee determined to retain this item on its study agenda.

D. Item No. 08-AP-Q (FRAP 10 — digital audiorecordings in lieu of transcripts)

Judge Stewart invited the Reporter to introduce this item, which concerns a suggestion by
Judge Michael Baylson that the Appellate Rules Committee consider the possibility of allowing
the use of digital audiorecordings in place of written transcripts for the purposes of the record on
appeal. Judge Baylson has permitted the use of digital audiorecordings in lieu of written
transcripts for the purpose of post-trial motions. Such a practice can save the parties the expense
of obtaining a transcript. However, it is likely that a transcript will need to be prepared for
purposes of the appeal. Even if a particular circuit were inclined to experiment with the use of
audiorecordings in lieu of transcripts, the current Appellate Rules would not fit comfortably with
such an experiment. Thus, the Reporter suggested, this topic merits monitoring by the
Committee.

An appellate judge member asked whether it is possible to convert a written brief into an
audio file. Mr. Fulbruge stated that there is software that can enable one to convert a written
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brief into spoken word, but that the software can be finicky. Mr. McCabe provided the
Committee with background on the history of audiorecording in federal court proceedings. He
observed that discussions concerning transcripts and audiorecordings have been going on for
years and that the topic is a controversial one. There is little consensus; views are divergent and
strongly held. Mr. Fulbruge noted that views on audiorecordings may evolve as the technology
becomes easier to use.

Judge Hartz observed that, for the last 25 years, most appeals in the New Mexico Court of
Appeals have been proceeding on the basis of audiorecordings. That court adopted the practice
out of frustration with the delays that attended the preparation of transcripts. He noted that the
court was very strict with attorneys if they did not accurately quote from the audiorecordings. In
his experience, the judges did not have to listen to the audiorecordings very often. On the other
hand, he noted, the New Mexico Court of Appeals has more central staff assistance than the
federal courts of appeals generally do. It was suggested that the provision of an audiorecorded
record can affect the standard of review; for example, when the question is whether a closing
argument was inflammatory the answer might be unclear on the face of the transcript but the
audiorecording might demonstrate that the argument was not, in fact, inflammatory. An
appellate judge member noted that the Kentucky Supreme Court has used audiorecordings in
place of transcripts for years, but that court nonetheless states that it employs a deferential
standard when reviewing credibility assessments.

Judge Stewart noted that the relevant technology is changing rapidly. He noted that the
recent Supreme Court decision in Scott v. Harris, 550 U.S. 372 (2007), referred to the videotape
evidence that had been entered into the record below. An attorney member supported studying
Judge Baylson’s suggestion; he noted that obtaining a transcript poses a significant expense (for
example, obtaining the transcript for a small four-day trial recently cost $1,200.00).

By consensus, the Committee retained this item on its study agenda.

E. Item Nos. 08-AP-R & 09-AP-A (FRAP 26.1 & FRAP 29(c¢) — corporate
disclosure requirement)

Judge Stewart invited the Reporter to introduce this item, which concerns suggestions
made by Chief Judge Frank H. Easterbrook and the ABA’s Council of Appellate Lawyers as part
of their respective comments on the pending proposal to amend Rule 29(c) (discussed earlier in
these minutes). These commenters suggest that the Committee should rethink the scope of
Appellate Rule 26.1's disclosure requirement. They also suggest that the Committee revise the
part of Rule 29(c) that requires amicus briefs filed by a corporation to include “a disclosure
statement like that required of parties by Rule 26.1.”

The ABA’s Council of Appellate Lawyers suggests amending Rule 26.1 to cover amicus
briefs and amending Rule 29(c) to require provision of the “same disclosure statement” required

24-
30


http:1,200.00

by Rule 26.1. This suggestion appears to arise from a view that Rule 29(c)’s current language —
“a disclosure statement like that required of parties by Rule 26.1” — is unclear in some way and
that the current language could be read to permit “some degree of difference” between the Rule
29(c) corporate-disclosure statement and the Rule 26.1 corporate-disclosure statement. But that
concern is somewhat puzzling, because it is difficult to imagine (and the Council does not
specify) what sort of difference would arise.

An attorney member asked whether a filing by an amicus could cause a recusal. The
Reporter observed that a related issue surfaced in the discussions concerning amicus filings in
connection with rehearing en banc; in that context, at least one circuit prohibits such filings if
they would cause the recusal of a judge. An appellate judge suggested that some recusal issues
are to some extent discretionary and perhaps the standard is slightly less stringent with respect to
amicus briefs. Another appellate judge noted that though it may be unusual for an amicus filing
to trigger a recusal, it is possible — for example, if a judge’s relative authors the amicus brief.

Chief Judge Easterbrook argues that the term “corporation” (in Rules 26.1 and 29(c)) is
both over- and under-inclusive. On the first point, Chief Judge Easterbrook asserts that some
corporations — such as municipal corporations, Harvard University or the Catholic Bishop of
Chicago — have no stock and no parent corporations and ought not to be required to make
disclosures of the type specified by Rule 26.1. Presumably, the concern about municipal
corporations focuses on Rule 29(c), given that Rule 26.1(a) explicitly limits the disclosure
requirement to “nongovernmental” corporate parties. It may be the case that Rule 29(c) requires
an amicus that is a municipal corporation to file a disclosure statement.. But the only downside,
in that event, is that such an amicus must include a statement that there is no parent corporation
and no publicly held corporation that owns 10 % or more of its stock.

On the second point, it is true that both Rule 26.1(a) and Rule 29(c) require disclosures by
a corporation even if the corporation does not have stock. But the problem with amending the
rules to exempt corporations that do not have stock from the disclosure obligation is that such an
amendment would create ambiguity when a corporate amicus makes no disclosure. In at least
some instances when a corporate entity makes no disclosure, it could be unclear whether the lack
of disclosure arises from a lack of anything to disclose or from a failure to comply with the
disclosure requirement. Where the filer is the Catholic Bishop of Chicago, it may be clear that
the lack of disclosure arises from the absence of anything to disclose. But without knowing
much more about the use of the corporate form in every relevant jurisdiction, it would be difficult
to say with confidence that the answer would be equally clear in every other possible instance.
The downside of the current language is that some corporate parties will have to include a
sentence noting that they have no stock and no parents. But that downside is counter-balanced by
the advantage of avoiding ambiguity.

Chief Judge Easterbrook’s other critique is that the Rules are under-inclusive because
they fail to elicit all information that would be relevant to a judge in considering whether to
recuse. A number of circuits have adopted considerably more expansive local disclosure rules.

5.

31



There are strong local variations on this point. There have been a number of deliberations on this
issue over the past 20 years. It would significantly alter practice in some circuits to expand the
range of disclosures required by the Appellate Rules. If the Appellate Rules Committee were to
consider proposals to amend Rule 26.1, it would presumably wish to do so in coordination with
the Civil, Criminal and Bankruptcy Rules Advisory Committees and also with the Codes of
Conduct Committee. The Codes of Conduct Committee has recently raised a number of
questions concerning disclosure requirements. The committees’ discussion of those questions
might also provide a context for discussing Chief Judge Easterbrook’s proposal.

Mr. McCabe agreed that there is a long history of deliberations on such questions. The
current Rules reflect a compromise position of setting a baseline requirement and then allowing
the circuits to add further requirements if they see fit. Mr. Rabiej noted that the previous
Appellate Rules Committee Reporter had initially drafted a detailed rule, but the Committee on
Codes of Conduct argued for a less detailed and narrower rule.

An attorney member observed that it can be time-consuming to comply with this type of
disclosure requirement. He noted that if any affiliate of his client has public debt or shares or
sells limited partnership units to the general public, he errs on the side of disclosure. He
suggested that the current Rule sets a fairly good baseline.

By consensus, the Committee determined to retain this item on its study agenda and to
monitor the topic for further developments.

VIII. Schedule Date and Location of Fall 2009 Meeting

The dates of November 5 and 6, 2009, were selected for the Committee’s fall 2009
meeting.
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IX. Adjournment

During the meeting, Judge Stewart had noted his regret that Judge Ellis and Mr. Levy
would be leaving the Committee. Both have provided astounding contributions to the
Committee’s discussions. At the meeting’s conclusion, Judge Stewart thanked all the meeting
participants, and expressed deep appreciation to Mr. McCabe, Mr. Rabiej, Mr. Ishida, Mr. Barr
and the AO staff for their superb work and attention to detail. Judge Stewart stated that he had
greatly enjoyed his work with the Committee.

The Committee adjourned at 10:15 a.m. on April 17, 2009.

Respectfully submitted,

Catherine T. Struve
Reporter
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Deputy Attorney General David Ogden attended part of the meeting for the
Department of Justice. The Department was also represented throughout the meeting by
Karyn Temple Claggett, Elizabeth Shapiro, and Ted Hirt.

Also participating were the committee’s consultants: Joseph F. Spaniol, Jr.;
Professor Geoffrey C. Hazard, Jr.; and Professor R. Joseph Kimble. Professor Nancy J.
King, associate reporter to the Advisory Committee on Criminal Rules, participated in
part of the meeting by telephone.

Judge Anthony J. Scirica, former chair of the committee and current chair of the
Judicial Conference’s Executive Committee, participated in portions of the meeting.

Providing support to the committee were:

Professor Daniel R. Coquillette The committee’s reporter

Peter G. McCabe The committee’s secretary

John K. Rabiej Chief, Rules Committee Support Office
James N. Ishida Senior attorney, Administrative Office
Jeffrey N. Barr Senior attorney, Administrative Office
Henry Wigglesworth Senior attorney, Administrative Office

Joe Cecil Research Division, Federal Judicial Center
Andrea Kuperman Judge Rosenthal’s rules law clerk

Representing the advisory committees were:

Advisory Committee on Appellate Rules —
Judge Carl E. Stewart, Chair
Professor Catherine T. Struve, Reporter
Advisory Committee on Bankruptcy Rules —
Judge Laura Taylor Swain, Chair
Professor S. Elizabeth Gibson, Reporter
Advisory Committee on Civil Rules —
Judge Mark R. Kravitz, Chair
Professor Edward H. Cooper, Reporter
Advisory Committee on Criminal Rules —
Judge Richard C. Tallman, Chair
Professor Sara Sun Beale, Reporter
Advisory Committee on Evidence Rules —
Judge Robert L. Hinkle, Chair
Professor Daniel J. Capra, Reporter
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INTRODUCTORY REMARKS
Changes in Committee Membership

Judge Rosenthal noted that several membership changes had taken place since the
last meeting. She pointed out that Professor Daniel Meltzer had resigned from the
committee to accept an important position in the White House. She emphasized that he
had been a superb member and would be sorely missed at committee meetings. She
noted, though, that Professor Meltzer had stayed in touch with the committee and would
attend its group dinner.

She reported that this was the last official meeting for Judge Hartz and Mr. Beck,
whose terms will expire on October 1, 2009. She pointed out that both would be honored
at the January 2010 meeting.

In addition, she noted that this was Judge Stewart’s last meeting as chair of the
Advisory Committee on Appellate Rules. She pointed out that Judge Stewart was truly
irreplaceable as a judge, friend, and colleague. She noted that he had been a remarkable
chair, and the Chief Justice had extended his term for a year. The new chair, Judge
Jeffrey S. Sutton, will represent the advisory committee at the next Standing Committee
meeting.

Judge Rosenthal reported, sadly, the recent death of Mark I. Levy, a distinguished
attorney member of the Advisory Committee on Appellate Rules. A resolution honoring
him had been prepared and would be sent to his widow by Judge Stewart. Judge
Rosenthal extended the committee’s sympathies and gratitude to his family for his many
contributions.

Recent Actions Affecting the Rules

Judge Rosenthal reported that little action at the March 2009 session of the
Judicial Conference had directly affected the rules committees, although several items on
the Conference’s consent calendar indirectly affected the rules. She noted, for example,
that the Court Administration and Case Management Committee had recommended that
courts provide notice on their dockets of the existence of sealed cases. Also, she said, the
Court Administration and Case Management Committee had proposed guidelines for
filing and posting transcripts that are designed to safeguard privacy interests, including
matters arising during jury voir dire proceedings. She noted that the Standing
Committee’s privacy subcommittee, chaired by Judge Raggi, would meet to discuss a
wide range of privacy and security matters immediately following the committee
meeting.
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Judge Rosenthal reported that the Supreme Court had approved all the rules
recommended by the committee and had sent them to Congress on an expedited basis.
She noted that the committee had successfully pursued legislative changes to 28 statutes
that specify time limits and would be affected by the time-computation rules. The
legislation had just passed both houses of Congress and been enacted into law. The
statutory changes will take effect on December 1, 2009, the same time that the new time-
computation rules take effect. She added that coordinated efforts were also underway to
have all the courts update their local rules by December 1 to harmonize them with the
new national time-computation rules.

Judge Rosenthal thanked Judge Thomas W. Thrash, Jr., former committee
member, for his assistance in promoting the recent legislation, and Congressman Hank
Johnson, who introduced it and was very helpful in shepherding it through Congress. On
behalf of the committee, Professor Coquillette expressed special thanks to Judge
Rosenthal for leading the concerted and challenging efforts to get the legislation enacted.

On behalf of the Executive Committee, Judge Scirica extended his appreciation to
the committee for its excellent work. He noted that the Chief Justice continues to praise
Judge Rosenthal for her work, including her impressive legislative accomplishments.

Legislative Report

Judge Rosenthal reported that Judge Kravitz would testify again in Congress on
behalf of the Judicial Conference in opposition to the proposed Sunshine in Litigation
Act. The legislation, she explained, would impose daunting requirements before a judge
could issue a protective order under FED. R. C1v. P. 26(c). The judge would have to first
find that the proposed protective order would not affect public health or safety — or if it
would, that the protection is needed despite the impact on public health and safety. All of
this would occur even before discovery begins.

Judge Kravitz noted that the American Bar Association opposed the legislation,
and other bar associations were likely to follow. In addition, he said, the hope is that the
Department of Justice would formally oppose the legislation. He pointed out that the bill
was well-intentioned in trying to protect public health and safety, but the mechanism it
uses to do so was not at all practical. He noted that he was the only witness to be invited
by the sponsors to testify against the bill.

Judge Rosenthal explained that the Judicial Conference opposes the legislation it
would amend the federal rules outside the Rules Enabling Act process. She noted that
empirical evidence demonstrates clearly that judges are doing a good job in dealing with
protective orders and in balancing private and public interests. The Sunshine in
Litigation Act, though, would impose significant burdens on judges, requiring them to
make findings when they have little information on which to base those findings.

Page 4
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Judge Kravitz added that if there is a problem in some cases with protective
orders, it arises largely at the state level, not in the federal courts. He noted that there is
also little understanding by the legislation’s sponsors of how the civil litigation process
actually works. The thought, he said, that a federal judge would be able to read through
all the documents that could be discovered in order to find a smoking gun is truly
misguided.

Mr. Rabiej reported that the Judiciary’s implementation of the new privacy rules
had been questioned by a special-interest group seeking to make all government
information available to the public on the Internet without restrictions and without cost.
He noted that the group had discovered that some documents filed by parties and posted
on the courts’ electronic PACER system contained unredacted social security numbers.
He added that the privacy subcommittee would consider the matter and address a number
of other privacy issues at its upcoming meeting immediately following the Standing
Committee meeting.

APPROVAL OF THE MINUTES OF THE LAST MEETING

The committee without objection by voice vote approved the minutes of the
last meeting, held on January 12-13, 2009.

REPORT OF THE ADVISORY COMMITTEE ON APPELLATE RULES

Judge Stewart and Professor Struve presented the report of the advisory
committee, as set forth in Judge Stewart’s memorandum and attachments of May 8, 2009
(Agenda Item 6).

Amendments for Final Approval
FED.R. App. P. 1

Judge Stewart reported that the proposed amendment to Rule 1 (scope of the
rules, definition, and title) was straightforward. It would define “state” for purposes of
the appellate rules to include the District of Columbia and any U.S. commonwealth or
territory.

Professor Struve added that, after the public comment period had ended, the
advisory committee received a letter from an attorney in New Mexico asking it to expand
the rule’s definition of a “state” to include Native American tribes. She noted that the
committee had discussed the request at length at its April 2009 meeting and had decided
that the matter merited more time to develop because it implicates a number of different
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rules and issues. Accordingly, the matter had been added to the advisory committee’s
study agenda. At the same time, though, the committee urged immediate approval of the
proposed amendment to Rule 1.

The committee without objection by voice vote approved the proposed
amendment for approval by the Judicial Conference.

FED.R. ApPP.P. 29

Judge Stewart reported that the proposed amendments to Rule 29(a) and (c)
(amicus curiae brief) would add a new disclosure requirement on authorship and funding
support received by an amicus in preparing its brief. The amendments had been modeled
after the Supreme Court’s recently revised Rule 37.6, although the advisory committee
had to make a few adjustments because of differences in practice between the Supreme
Court and the courts of appeals. Professor Struve added that the proposed amendment to
Rule 29(a) would simply conform the rule to the proposed new definition of a “state” in
Rule 1(b). '

She noted that the advisory committee had received seven sets of public
comments on the proposed amendments and had also considered the comments that had
been submitted when the proposed revision to Supreme Court Rule 37.6 was published
for comment. The comments, she said, had been very helpful, and the advisory
committee had made two changes in the rule following publication. First, it reordered the
subdivisions to place the authorship and disclosure provision in a new paragraph
29(c)(5).

Second, it revised subparagraph 29(c)(5)(C) to remove a possible ambiguity in the
published language. The revised language would require an amicus to include in its brief
a statement that “indicates whether . . . a person — other than the amicus curiae, its
members, or its counsel — contributed money that was intended to fund preparing or
submitting the brief and, if so, identifies each such person.” The revised language makes
it clear that, if no such person has provided financial support for the brief, the amicus
must state that fact expressly, rather than simply say nothing about funding. Professor
Struve also pointed out that some public comments had suggested imposing a complete
ban on funding amicus briefs, rather than merely requiring disclosure. But, she said,
other commentators suggested that a ban would raise constitutional issues.

Professor Struve added that a suggestion had been received to delete the words
“intended to fund.” But, she explained, the advisory committee did not adopt it because
the proposed alternative language — “contributed money toward the cost of the brief” —
was too broad. Similar breadth in the version of Supreme Court Rule 37.6 published for
comment had attracted vigorous opposition. It was later revised by the Court to use
“intended to fund.” She explained that without the “intended to fund” language, the
disclosure requirement could require disclosure of membership dues and other indirect
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financial support. Therefore, both the Supreme Court rule and the proposed appellate
rule use the words “intended to fund” to make clear that the rule does not cover mere
membership dues in an organization. Rather, the funding disclosure applies only when a
party or counsel has contributed money with the intention of funding preparation or
submission of the brief.

The committee without objection by voice vote approved the proposed
amendment for approval by the Judicial Conference.

FED. R. APP. P. 40

Judge Stewart reported that the proposed amendments to Rule 40 (petition for a
panel rehearing) had been presented to the Standing Committee before. They would
clarify the time limit for filing a petition for rehearing in a case where an officer or
employee of the United States is sued in his or her individual capacity for an act or
omission occurring in connection with official duties. Originally, he explained, the
Department of Justice had also sought a companion change in Rule 4 (appeal) to clarify
the time limit for filing an appeal in a case where an officer or employee is sued
individually for acts occurring in connection with official duties.

But, he said, the Supreme Court’s decision in Bowles v. Russell, 551 U.S. 205
(2007), had seriously complicated any attempts to amend Rule 4. In essence, Bowles
held that appeal time periods established by statute are jurisdictional in nature. Since the
60-day time limit for filing an appeal under Rule 4(a)(1)(B) is also established by statute,
28 § U.S.C. § 2107, there was a question whether the time period should be changed by
rulemaking rather than legislation. Therefore, the Department decided to abandon the
effort to amend Rule 4.

Rule 40, however, is not covered by statute. So the Department continued to seek
the proposed amendments to that rule. Nevertheless, the advisory committee asked the
Department to consider whether it preferred to pursue a legislative solution to deal with
both situations.

Judge Stewart pointed out that a case currently pending before the Supreme Court
raises the question of the application of the Rule 4 deadline in a qui tam action. United
States ex. rel. Eisenstein v. City of New York, 129 S.Ct. 988 (2009). In view of the
pendency of the case, the Department had asked that the Rule 40 proposal be held in
abeyance (along with the Rule 4 proposal) to give it time to consider whether a single
statutory fix might be a better approach. In addition, the Department was concerned that
there could be a trap for the unwary if Rule 40 were to be amended before Rule 4 catches
up. Therefore, even though the advisory committee had voted unanimously to proceed
with amending Rule 40, it had decided to defer seeking final approval until the Supreme
Court has acted in Eisenstein.
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. The committee without objection by voice vote approved remanding the
proposed amendment back to the advisory committee.

Form 4

Judge Stewart reported that Form 4 (affidavit accompanying a motion for
permission to appeal in forma pauperis) would be amended to conform to the new
privacy rules that took effect on December 1, 2007, by removing the request for full
social security numbers and other personal identifier information. He noted that the
Administrative Office had already made interim changes to the version of Form 4 that it
posts on the Judiciary’s website. Nevertheless, the official form needs to be changed to
ratify those interim changes.

A member asked why a court needs all the information now required on Form 4,
such as the street address, city, or state of the applicant’s legal residence. Some of that
information, for example, may be available from other documents, such as the pre-
sentence investigation report. Other information, such as the applicant’s years of
schooling, may be of little use to the court.

Professor Struve explained that the advisory committee at this time was merely
attempting to conform the form to the new privacy rules. It had not yet considered
matters of substance. In fact, she said, the advisory committee planned to take up these
issues later, and it may decide to draft two separate versions of the form to address the
requests of judges for both a short version and long version of the form. Judge Stewart
added that the advisory committee had a number of questions about the form and had
asked its circuit-clerk liaison, Fritz Fulbruge, to survey his clerk colleagues on how the
form is used in the courts.

A participant cautioned that the advisory committees should be careful not to let
the privacy rules reach too far. At some point, he said, a court needs to have full
information about certain matters. Another participant stated that the other parties in a
case are entitled to review the petitioner’s in forma pauperis application. But the
applications are generally not placed in the official case file or posted on the Internet for
public viewing.

The committee without objection by voice vote approved the proposed
changes in the form for approval by the Judicial Conference.

Informational Items

Judge Stewart reported that the appellate and civil advisory committees had
created a joint subcommittee to study a number of issues that intersect or overlap both
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sets of rules, including “manufactured finality,” the impact of tolling motions, and the
impact of the Supreme Court’s ruling in Bowles v. Russell.

Judge Stewart emphasized the advisory committee’s shock and sadness at
learning of the death of Mark Levy. He noted that Mark had participated actively in the
advisory committee’s April 2009 Kansas City meeting and had been responsible for a
number of important proposals. He said that the advisory committee will present a
resolution of remembrance and gratitude to Mrs. Levy. In addition, he had sent her some
photographs that he had taken of Mark at recent advisory committee meetings in
Charleston and Kansas City. She, in turn, had sent him a very nice note of appreciation.

Judge Stewart thanked the Standing Committee for its support of him personally
and the advisory committee during his four years as chair. He also extended his special
thanks to Professor Struve for her tireless, thorough, and uniformly excellent work.

REPORT OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES

Judge Swain and Professor Gibson presented the report of the advisory
committee, as set out in further detail in Judge Swain’s memorandum and attachments of

May 11, 2009 (Agenda Item 7).
Amendments for Final Approval
FED. R. BANKR. P. 1007, 1014, 1015, 1018, 1019, 4004, 5009, 5012, 7001, 9001

Professor Gibson reported that the advisory committee was seeking final approval
of all but one of the proposed changes it had published for comment in August 2008.
The committee, she said, would republish proposed new Rule 1004.2 for further
comment because it had made a significant change in response to the first round of
comments. '

The amendments and proposed new rules, she explained, fall into several
categories. Six of the provisions principally implement new chapter 15 of the
Bankruptcy Code, governing cross-border insolvencies: FED. R. BANKR. P. 1014
(dismissal and change of venue), FED. R. BANKR. P. 1015 (consolidation or joint
administration of cases), FED. R. BANKR. P. 1018 (contested petitions), FED. R. BANKR. P.
5009(c) (closing cases), new FED. R. BANKR. P. 5012 (agreements concerning
coordination of proceedings in chapter 15 cases), and FED. R. BANKR. P. 9001 (general

definitions).

Professor Gibson said that amendments to two rules would change the procedure
for seeking denial of a discharge on the grounds that the debtor has received a discharge

42



June 2009 Standing Committee - Draft Minutes

within the prohibited time period to get a second discharge. She explained that all
objections to discharge are currently classified as adversary proceedings and must be
initiated by complaint. But, as revised, FED. R. BANKR. P. 4004 (grant or denial of
discharge) and FED. R. BANKR. P. 7001 (scope of the Part VII adversary proceeding
rules) would allow certain objections to discharge to be initiated by motion, rather than
complaint. The advisory committee, she added, had received some helpful technical
comments on the amendments and had decided as a result to make changes in the
placement of the provisions. Originally, the proposal would have set forth the principal
change in Rule 7001. But a former member pointed out that since Rule 7001 introduces
the Part VII adversary proceeding rules, it should not begin by referring to a contested
matter. Therefore, the advisory committee had moved the key provision to Rule 4004(d).
The change, she said, would not require republishing.

Three of the rules, she said, deal with the statutory obligation of individual
debtors to file a statement that they have completed a personal financial management
course. Amended FED. R. BANKR. P. 1007(c) (lists, schedules, statements, and time
limits) would extend the deadline for filing the statement from 45 to 60 days after the
date set for the meeting of creditors. This would allow the clerk of court, under
proposed new FED. R. BANKR. P. 5009(b) (notice of failure to file the statement), to send
a notice within 45 days to anyone who has not filed the required statement that they must
do so before the 60-day period expires. Rule 4004(c)(4) (grant of discharge) would be
amended to direct the court to withhold the discharge until the statement is filed.

Professor Gibson stated that the advisory committee had received one comment
from a bankruptcy judge that the noticing obligation would place an undue burden on the
clerks of court. But a survey taken of the clerks by the committee’s bankruptcy-clerk
liaison, James Waldron, had shown that many send out the notice now, and it would not
impose a major burden to require it.

Professor Gibson said that FED. R. BANKR. P. 1019 (conversion of a case to
chapter 7) would provide a new period to object to exemptions when a case is converted
from chapter 11, 12, or 13 to chapter 7. The amendment would give creditors a new
period to object — unless the case had previously been in chapter 7 and the objection
period had expired, or it has been pending more than a year after plan confirmation. The
advisory committee had received one comment on the rule from the National Association
of Bankruptcy Trustees supporting the rule but not supporting the one-year provision.

The committee without objection by voice vote approved the proposed
amendments for approval by the Judicial Conference.

FED. R. BANKR. P. 4001

Professor Gibson reported that the advisory committee recommended approval of
two changes to Rule 4001 (relief from the automatic stay and other matters) without

Page 10
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publication because they are simply conforming amendments. Rule 4001 contains two
time-period adjustments that had been overlooked and not included in the package of
time-computation rules that will take effect on December 1, 2009.

OFFICIAL FORM 23

The advisory committee would also make a change in Official Form 23 (debtor’s
certification of completing a financial management course) without publication to
conform to the change being made in Rule 1007. It would revise the instructions
regarding the time for consumer debtors to file their certificate of having completed a
personal financial management course. The proposed change in the form would become
effective on December 1, 2010, at the same time that the proposed amendment to Rule
1007 takes effect.

The committee without objection by voice vote approved the proposed
amendments to Rule 4001 and Official Form 23 without publication for approval by
the Judicial Conference.

Amendments for Publication
FED. R. BANKR. P. 1004.2

Professor Gibson explained that the advisory committee would republish
proposed new Rule 1004.2 (petition in a chapter 15 case) because it had made a
substantive change in subdivision 1004.2(b) in response to public comments following
the August 2008 publication.

An entity filing a chapter 15 petition to recognize a foreign proceeding must state
in the petition the country where the debtor has the “center of its main interests.” A party
may challenge that designation. A commentator argued, persuasively, that the proposed
60-day time period allowed in the August 2008 version of the rule for a party to
challenge the designation was simply too long. Therefore, the advisory committee would
now set the deadline to file a challenge at 7 days before the hearing on the petition unless
the court orders otherwise.

The committee without objection by voice vote approved the proposed new
rule for republication.

FED. R. BANKR. P. 2003, 2019, 3001, 3002.1, 4004

Professor Gibson highlighted some of the other proposed changes to be published,
focusing on two that she said were likely to attract a good deal of attention.
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Rule 2019 (representation of creditors and equity security holders in Chapter 9
and 11 cases), she explained, is a long-standing rule that requires disclosure of interests
by representatives of creditors and equity security holders. She noted that the advisory
committee had received suggestions from trade associations that the rule be deleted on
the grounds that it is unnecessary and over-inclusive.

On the other hand, the advisory committee had received comments from the
National Bankruptcy Conference, the American Bar Association’s Business Bankruptcy
Committee, and two bankruptcy judges in the Southern District of New York that the rule
should not be eliminated. Rather, it should be rewritten and expanded in scope, both as
to whom it applies and what information they must disclose. In response, the advisory
committee added a broader definition to the rule to require disclosures from all
committees and groups that consist of more than one creditor or equity security holder, as
well as entities or committees that represent more than one creditor or equity security
holder. The court would also have discretion to require an individual party to disclose.

In addition, the amended rule would expand the type of financial disclosure that
must be made beyond just having a financial interest in the debtor. As revised, a party in
interest would have to disclose all “disclosable economic interests,” defined in the rule as
all economic rights and interests that establish an economic interest in a party that could
be affected by the value, acquisition, or disposition of a claim or interest.

The purpose of the expanded rule, she said, was to provide better information on
the motive of all parties who assert interests in a case to help the court ascertain whom
they represent and what they are trying to do. In addition, the advisory committee had
reorganized the rule to clarify the requirements and specify the consequences of
noncompliance.

Professor Gibson explained that the proposed amendments to Rule 3001(c) (proof
of claim based on a writing) and new Rule 3002.1 (notice relating to claims secured by a
security interest in the debtor’s principal residence) would govern home mortgages and
other claims in consumer cases. Rule 3001(c) specifies the supporting information that
must be attached to a proof of claim. She pointed out that claims today are often filed by
financial entities that the debtor has never heard of because they are bought and sold in
bulk freely on the market. Amended Rule 3001(c) would tighten up the documentation
requirements to allow the debtor to see what claims are legitimate, what fees are being
charged, and what defaults are alleged. Proposed subdivision 3001(c)(2)(D) specifies the
consequences for a claim holder of not complying with the rule.

Professor Gibson explained that new Rule 3002.1 would work in tandem with the
Rule 3001(c) changes and would govern mortgage claims in chapter 13 cases. It is
common for debtors to attempt to cure their mortgage defaults and maintain their
payments under the chapter 13 plan in order to keep their home. But problems arise with
mortgage securitization, as holders of the mortgages change. The amounts of arrearages
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claimed on the mortgage, as well as various penalties and fees, are not clear to either the
debtors or the trustees. Debtors, for example, often believe that they have cured the
default, but after the plan is completed and the case closed they face a new default notice
with a variety of new fees added on. Accordingly, the proposed rule would require full
disclosure by the mortgage holder of both the amounts needed to cure and any fees and
charges assessed over the course of the plan. The proposed rule also provides for a final
cure and sanctions for not following the prescribed procedures.

Professor Gibson reported that some bankruptcy courts have been following a
similar procedure on a local basis with considerable success. The bankruptcy system, she
said, should benefit from the national uniformity that the rule will bring.

One member questioned the wisdom of adding new sanctions provisions to the
rules. He suggested that it is unusual to have sanctions set forth in separate rules, rather
than in a general sanctions provision, such as those in FED. R. C1v. P. 11 and FED. R.
BANKR. P. 9011.

Professor Gibson explained that the two proposed amendments are very different
from the other rules because they deal with the specific requirement that a creditor give a
debtor information about the amount of the mortgage or other consumer claims. Judge
Swain added that there are very few other sanctions provisions in the bankruptcy rules,
and they tend to deal with very practical disclosure issues. FED. R. BANKR. P. 2019
(representation of creditors and equity security holders in chapter 9 and 11 cases), for
example, authorizes a court to refuse to hear from a party that has failed to disclose.
Proposed Rules 3001(c) and 3002.1, she said, attempt to have the creditor focus
specifically on fees and charges tacked onto mortgages.

OFFICIAL FORMS 224, 22B, 22C
Professor Gibson reported that the proposed changes in the means test forms were
designed to conform the forms more closely to the language and intent of the 2005
bankruptcy legislation. Judge Swain explained that the revisions would replace the term

“household size” in several places on the forms with “number of persons” in order to
count dependents in a way that is consistent with Internal Revenue Service nomenclature.

The committee without objection by voice vote approved the proposed
amendments to the rules and forms for publication.

Informational Items

Judge Swain reported that the advisory committee was working on two major
projects that would have a major impact on the bankruptcy rules and forms.

REVISION OF THE BANKRUPTCY APPELLATE RULES
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First, Judge Swain said, the advisory committee was reviewing comprehensively
Part VIII of the Federal Rules of Bankruptcy Procedure, governing appeals from a
bankruptcy court to a district court or bankruptcy appellate panel. The current rules had
been modeled on the Federal Rules of Appellate Procedure (FRAP) as they existed more
than 20 years ago. Since that time, though, the FRAP have been amended several times
and restyled as a body. The Part VIII bankruptcy rules, she said, are no longer in sync
with them.

She pointed out that Eric Brunstad, a former advisory committee member and
distinguished appellate attorney, had drafted for the committee a revised set of rules to
bring the Part VIII rules up to date. The two principal goals that the advisory committee
would try to achieve are:

1. to clarify the rules — because the current rules are obscure and difficult in
many respects; and

2. to eliminate the “hourglass” effect, under which page limits imposed on
appeals from the bankruptcy court to the district court later undercut a
party’s further appeal to the court of appeals.

Judge Swain reported that the advisory committee had convened a very successful
special subcommittee meeting in March 2009, to which it had invited a variety of
interested parties to discuss their experience with the current rules and suggest how the
rules might be improved. She said that the meeting had demonstrated that there is a great
deal of support for pursuing the project to revise the part VIII rules.

On the other hand, concern had been expressed by several participants that it
would not be advisable to pattern the bankruptcy rules strictly after the current Federal
Rules of Appellate Procedure because the bankruptcy courts have made enormous
progress in taking advantage of technology. Since most bankruptcy courts and courts
hearing bankruptcy appeals now operate with electronic case files and electronic filing,
several of the current appellate rules are outdated or immaterial. For example, she said,
courts using electronic records are no longer concerned with the colors of briefs or with
many of the other requirements devised for a purely paper world. She said that the
advisory committee would attempt to draft new appellate rules that take electronic
record-keeping fully into account. She added that the committee will conduct another
special subcommittee meeting in the fall and is grateful for Professor Struve’s
collaboration in its work on the bankruptcy appellate rules.

BANKRUPTCY FORMS MODERNIZATION
Second, Judge Swain reported that the advisory committee had made a good deal

of progress on its major project to update and modernize the bankruptcy forms. She
noted that its forms subcommittee had conducted an extensive analysis and
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deconstruction of all the information contained in the forms currently filed at the
commencement of a bankruptcy case. It had also obtained the services of a professional
forms consultant who has worked for the Internal Revenue Service and the Social
Security Administration in formulating questions for the general public and making
forms more user-friendly and effective in eliciting required information.

She added that the advisory committee’s forms subcommittee was also working
closely with the group designing the “Next Generation” electronic system that will
replace CM/ECF with a new system that will take full advantage of recent advances in
electronics and add new functionality. She pointed out that several individuals and
organizations had asked the judiciary to build a greater capacity into the new system to
capture, retrieve, and disseminate individual data elements provided by filers on the
standard bankruptcy forms. She noted that the forms modernization subcommittee will
meet again on June 26, 2009, at the Administrative Office.

REPORT OF THE ADVISORY COMMITTEE ON CIVIL RULES

Judge Kravitz and Professor Cooper presented the report of the advisory
committee, as set out in Judge Kravitz’s memorandum and attachments of May 8, 2009
(Agenda Item 5).

Amendments for Final Approval
FED.R. C1v. P. 8(c)

Judge Kravitz reported that the advisory committee in August 2007 had published
a proposal to eliminate discharge in bankruptcy as an affirmative defense that must be
asserted under Rule 8(c) (pleading affirmative defenses) to avoid waiver. He noted,
though, that the Department of Justice had objected to the change.

Judge Eugene R. Wedoff, a member of the Advisory Committee on Bankruptcy
Rules, had acted as the civil advisory committee’s liaison with officials in the
Department on the matter, but had been unable to reach an agreement with them. The
civil advisory committee then asked the Advisory Committee on Bankruptcy Rules
formally to consider the proposed amendment. That committee too supported
eliminating the bankruptcy-discharge defense from Rule 8. The civil advisory committee
met again in April 2009 and invited both Judge Wedoff and the Department to make
presentations.

After a lengthy discussion, the advisory committee voted unanimously, except for
the Department, to proceed with the proposed change to Rule 8. Judge Kravitz explained
that the advisory committee was convinced that inclusion of a bankruptcy discharge as an
affirmative defense is simply wrong as a matter of law because the Bankruptcy Code for
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years has made all debts discharged in bankruptcy legally unenforceable. They cannot be
asserted in any judicial proceedings. Nevertheless, the current rule has misled some
courts into finding waiver when a party fails to assert bankruptcy as an affirmative
defense. The advisory committee, he said, believed that it was important to eliminate a
rule that is continuing to lead some judges to err.

Judge Swain added that the Advisory Committee on Bankruptcy Rules was in
complete agreement with those views. Professor Gibson added that the only
complication in the matter was that even though a debtor may obtain a discharge in
bankruptcy, there are certain statutory exceptions to the discharge. A question might
arise in future litigation, for example, over whether a particular type of debt excluded
from the discharge in the bankruptcy litigation may still be enforced legally. She
explained that this issue is what had caused the Department’s concerns. Nevertheless,
she said, the proposed amendment to Rule 8 was needed because it will eliminate a trap.

Judge Kravitz reported that Judge Wedoff had prepared some language that might
be added to the committee note to reinforce Professor Gibson’s point. Ms. Shapiro said
that the Department of Justice rested on the statements that it had already made on the
matter. She added, though, that the proposed additional language for the committee note
will go a long way to easing the Department’s concerns.

The committee without objection by voice vote approved adding the
proposed, bracketed language to the committee note.

The committee, with one objection (the Department of Justice), by voice vote
approved the proposed amendment to Rule 8(c) for approval by the Judicial
Conference.
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FED.R.CIv.P.26

Judge Kravitz expressed his gratitude to Judge David G. Campbell and Professor
Richard L. Marcus for serving superbly as chair and reporter, respectively, of the
advisory committee’s Rule 26 project. He noted that the project had been very thorough
and had produced a set of balanced, well-crafted amendments that will reduce discovery
costs and make a practical, positive difference in the lives of practicing lawyers.

Judge Kravitz reported that the proposed amendments to Rule 26 (disclosures and
discovery) enjoyed wide support among bench and bar, and among both plaintiff and
defendant groups. Among the supporters were the American Bar Association, its Section
on Litigation, the American College of Trial Lawyers, the Association of the Bar of New
Jersey, the Federal Bar Council of the Second Circuit, the Federal Magistrate Judges
Association, the American Association for Justice, the Lawyers for Civil Justice, the
Federation of Defense and Corporation Counsel, the Defense Research Institute, the
American Institute of Certified Public Accountants, and the Department of Justice. The
amendments had been opposed only by a group of law professors. Their concerns, he
said, had been carefully considered, but not shared, by the advisory committee.

Judge Kravitz explained that the amendments would accomplish two results.
First, they will require lawyers to disclose a brief summary of the proposed testimony of
non-retained expert witnesses whom they expect to use. This change should eliminate
the confusion that now exists regarding the testimony of treating physicians, employees,
and other non-retained experts.

Second, the rule will place draft reports of retained experts and communications
between lawyers and their retained experts under work-product protection. In doing so, it
will reduce costs, focus the discovery process on the merits of an expert’s opinion, and
channel lawyers into making better use of experts. At the same time, though, the
amendments will not eliminate any valuable information that may be elicited during the
discovery phase of a case. Judge Kravitz explained that little useful information is
available today under the current rule because lawyers use stipulations and a variety of
other practices to prevent discoverable information from being created in the first place.

These other practices are unnecessary and wasteful. One common practice is to
hire two sets of experts — one to testify and the other to consult with the litigation team.
In addition to being inefficient, the practice gives a tactical advantage to parties with
financial resources. Another artificial discovery-avoidance tactic involves using
experienced experts who make extraordinary efforts not to record any preliminary draft
report in order to prevent discovery.

He noted that the advisory committee had made a few changes in the draft
following publication of the amendments. It had eliminated the last paragraph of the
committee note, referring to use of information at trial, and added a new sentence in the
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note. Both emphasize that the rule does not undercut the gate-keeping role and
responsibilities of judges under Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S.
579 (1993). The advisory committee had also changed the wording of Rule 26(b)(4)
from “regardless of the form of the draft” to “regardless of the form in which the draft is
recorded” to better capture the idea of drafts recorded electronically, while precluding the
concept of an “oral” draft report.

The advisory committee, however, had decided not to extend the protection
against disclosure enjoyed by retained expert witnesses to non-retained experts. There
had been, he said, public comments recommending that the protection be extended at
least to employees. The advisory committee, he said, may do so in the future. But for
now, it had decided to defer the issue for a number of reasons. Most importantly, the
committee believed that it could not proceed with a change because it had not signaled it
sufficiently to the public and would have to republish the proposal. In addition, he
explained, drafting a provision to extend the protection would be very tricky, as many
employees are both fact witnesses and experts. There are also questions regarding former
employees vis-a-vis present employees. Moreover, if the provision were limited to
employees, it may be seen as tilting more towards defendants, rather than plaintiffs, and
the advisory committee wants to be scrupulously neutral on the issue.

Several members praised the work of the advisory committee and said that the
proposed amendments would eliminate the need for stipulations and artificial devices
now used to avoid the rule. They suggested that the amendments will allow discovery of
witnesses to proceed more openly and honestly. Members said that the advisory
committee had done an excellent job of working through and accommodating the various
public comments. Judge Kravitz added that Judge Campbell and Professor Marcus
deserved the lion’s share of the credit for the work.

The committee without objection by voice vote approved the proposed
amendments to Rule 26 for approval by the Judicial Conference.

FED.R.C1v.P. 56

Judge Kravitz reported that the major project to revise Rule 56 (summary
judgment) had been an exercise in rule-making at its very best. The advisory committee,
he said, had taken full advantage of empirical research by the Federal Judicial Center
(Joe Cecil), the Administrative Office (Jeffrey Barr and James Ishida), and Judge
Rosenthal’s staff (Andrea Kuperman). It had prepared and circulated several different
drafts and had conducted three public hearings and two mini-conferences with lawyers,
judges, and professors. The advisory committee, he said, had listened carefully to the
views of people with very differing ideas, and it had made several changes in the
proposed rule as a result of the public hearings and written comments.
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The rules process, in short, had worked exactly as it should. He offered his
special thanks to Judge Michael M. Baylson, chairman of the Rule 56 subcommittee, for
his dedication and leadership in producing a greatly improved rule governing a central
component of the civil litigation process. He also thanked Professor Cooper, the
committee’s reporter, for his enormous assistance and wise counsel during the project.

Judge Kravitz reported that the advisory committee had announced two
overarching goals for the project at the outset. First, it did not want to change the
substantive standard for summary judgment in any way. Second, it did not want the rule
to tilt in either direction, towards plaintiffs or defendants. Both goals, he said, had been
achieved.

The advisory committee also had two other goals in mind. First, it had set out to
bring the text of the rule in line with the way that summary judgment is actually practiced
in the courts today. Second, it wanted to bring some national uniformity to summary
judgment practice. The committee, Judge Kravitz said, had accomplished the first goal.
The second goal, he said, had been accomplished in part.

Judge Kravitz reported that the advisory committee had made three changes in the
rule from the version that had been published.

First, it had eliminated from the rule the requirement of a point-counterpoint
procedure based on the comments of several judges and lawyers who have used the
procedure and believe that it imposes unnecessary expense. Several judges who testified
at the public hearings, including Judges Holland, Lasnik, Wilken, and Hamilton, had
been articulate in opposing the point-counterpoint procedure on the basis of their
personal experience. But, he said, many other judges and lawyers, including the chair
and several members of the advisory committee, believe that the procedure is quite
effective.

Judge Kravitz emphasized, though, that all sides agree that, regardless of the
specific procedure used to handle summary judgment motions, it is essential that lawyers
provide pinpoint citations to the record to back up their assertions. Therefore, the
advisory committee had decided to allow districts to continue with their own procedures
for eliciting the facts, but uniformly to require pinpoint citations. He added that, even
without the prescribed point-counterpoint procedure, the revised rule embodies a number
of other good new features, such as specifically acknowledging partial summary
judgment, limiting motions to strike, and addressing non-compliance.

The second significant change made following publication was to re-introduce the
word “shall” into the text of the rule. As revised in new Rule 56(a) it would specify that:
“The court shall grant summary judgment if the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter of law.”
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“Shall,” he said is an ambiguous term and should not normally be used in drafting. But
the dilemma that the advisory committee faced was that the word “shall” had acquired a
substantive meaning in former Rule 56(c).

“Shall” had been used in the rule for decades until replaced with “should” as part
of the 2007 general restyling of the civil rules. But in revisiting the matter in depth,
Judge Kravitz said, the advisory committee simply could not find an appropriate
replacement term for “shall,” based on the pertinent case law. Neither “should” nor
“must” are completely accurate. Many public comments, moreover, had asserted that
selecting one or the other term would be viewed as making a change in substance and
tilting the playing field. The advisory committee, he said, had even tried to formulate a
revision using the passive voice, but decided that the alternative might inflict even more
damage.

After hearing all the arguments, Judge Kravitz said, the advisory committee had
returned to the vow that it had made at the outset of the project — not to change the
substantive standard for granting summary judgment as developed in each circuit under
the historical term “shall.” Therefore, it decided to return to “shall” and allow the case
law to continue to deal with that term. If, however, the Supreme Court were to change
the substantive standard in the future, the advisory committee could later adjust the
language of the rule. In essence, he said, the advisory committee does not advocate use
of the term “shall” in drafting, but it had faced an unsolvable problem. The ambiguity in
Rule 56 was so intractable that it could not be changed without affecting substance.

The third change made following publication was to eliminate the national rule’s
proposed time schedule for filing motions for summary judgment, responses to those
motions, and replies to the responses. With elimination of the point-counterpoint
procedure, there was no longer.a need to retain all the deadlines. The advisory
committee had been unanimous in deciding to specify only the deadline for filing a
summary judgment motion and not to prescribe a schedule for further filings and
responses. He noted that there is, for example, no other place in the Federal Rules of
Civil Procedure where the rules fix briefing schedules, and it would not be appropriate to
specify them for just one category of motions. In addition, he said, some lawyers
recommended that the rule provide for sur-replies, which would have complicated the
rule further. ‘

The advisory committee had also been concerned about the time-computation
rules that take effect on December 1, 2009. They will incorporate the time periods to
respond and reply in the existing Rule 56, only to have a completely revised rule delete
those time periods on December 1, 2010, when the new Rule 56 would take effect. The
advisory committee concluded, however, that it needed to produce the best rule possible
for the future, even though there might be some confusion for a year.
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Finally, Judge Kravitz explained that the advisory committee had considered at
length whether to republish the rule, since several changes had been made following the
August 2008 publication. But it decided unanimously not to do so because, at the
Standing Committee’s direction, it had already solicited the public’s comments on a
number of specific issues. The revised rule, he said, does not add any provision not fully
noticed to the public. Rather, the advisory committee merely eliminated some provisions
of the published rule.

Several committee members agreed that the rules process had worked at its best to
facilitate a healthy public debate on summary judgment practice and to produce a very
workable new rule. Several noted that legitimate differences of opinion had been
expressed on some of the major issues, and the advisory committee had accommodated
the differing views as well as possible. Some pointed out that they personally favored the
point-counterpoint procedure, but recognized that it could not be forced on all the courts,
particularly those that have tried and rejected it. They noted, though, that individual
judges and districts that have adopted the procedure will be free to continue using it.

Support was voiced for the advisory committee’s decision to return to use of the
word “shall’ in Rule 56(a) on the grounds that it preserves the substantive standard for
granting summary judgment. A few members went further and suggested that “shall” is
an appropriate term to use in drafting, despite the style conventions. The committee’s
style consultant, Professor Kimble, though, disagreed and asserted that “shall” is never
appropriate. He suggested that a different formulation might still be developed to
maintain the substantive standard.

Judge Rosenthal emphasized that the advisory committee’s dilemma had been to
resolve a conflict between two competing principles. First, as part of the restyling
process, all the advisory committees have consistently eliminated the word “shall.” But
the higher principle that prevailed was avoiding making any change in the substantive
standard for summary judgment. She noted that, in the interests of improving style by
changing “shall” to “should” in the 2007 restyling amendments, the committee had
actually changed the substantive law in some circuits.

A member suggested adopting a public comment to replace “as to” with “about”
in proposed Rule 56(a)(2). The style consultant agreed that the change was better
stylistically, but several members urged that the change not be made since it was not
essential. One member added that the current language is almost a sacred phrase and
should not be tinkered with.

The committee without objection by voice vote agreed not to make the
proposed additional change in the language of Rule 56(a)(2).

Another member expressed concern over the language in proposed Rule 56(c)(2)
authorizing a party to assert in its response or reply that the other party’s material cited to
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support or dispute a fact “cannot be presented in a form that would be admissible in
evidence.” He suggested that the language had been revised from the formulation
presented to the public for comment, i.e., that the material “is not admissible in
evidence.” The revised language, he said, appeared to require the judge to make a ruling
on the potential future admissibility of evidence.

Judge Kravitz explained that affidavits and other materials submitted as part of
the summary judgment process are not evidence. Professor Cooper added that the
published language was too broad because it cannot be known until trial what evidence
will be admissible. Some public comments, he said, had suggested alternative language,
such as “would not be admissible” or “could not be put in a form that would be
admissible.” The specific language added after publication was intended to show that
something more than an affidavit is needed. There is no need for the objecting party to
make a separate motion to strike. In addition, failure to challenge the material during
summary-judgment proceedings does not forfeit the party’s right to challenge its
admissibility at trial.

Other members suggested that the change in language was helpful because it lays
out an option for parties to deal with an issue that arises often as part of summary-
judgment practice, though not specified in the current rule. When a party objects that a
submission cannot be produced in any admissible form, it allows the judge to cut through
the issues and remedy any technical problems as part of the summary-judgment motion
itself, rather than wasting time on motions to strike. Judge Kravitz pointed out that the
revised rule gives the judge flexibility to tell a party that it has not presented the material
in an admissible form, to give the party an additional opportunity to correct the defect,
and to fashion an appropriate remedy.

One member suggested that the problem with the language may be that it could be
construed as requiring the moving party to carry some burden, such as to show that the
other party cannot present evidence in an admissible form. The word “cannot” appeared
to be the problem. She suggested that it be changed to “could not.” It was also suggested
that the chair and reporter of the advisory committee consider possible modifications in
the language.

Judge Kravitz recommended, alternatively, that an explanatory sentence be added
to the committee note. He pointed out that in the situation covered by the provision,
there is no doubt that the party has not properly presented the pertinent material, but it is
difficult to say that it “cannot” be so presented. He suggested adding language to the
note to explain that an assertion that the opponent could not produce material in
admissible form functions like an objection at trial. The proponent of the material can
then either show that it is admissible or explain the admissible form that is anticipated.
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A member stated that the text of the rule was perfectly appropriate. An objector
only has to assert that the material cannot be presented. The moving party then has the
burden of showing that it can.

Another member suggested that the rule might be rephrased to say something
like: “If an objection has been made that the material has not been presented in a form
that can be admissible at trial, the court may require (or allow) the proponent of the
material to show that it can be presented in an admissible form.” Judge Kravitz pointed
out, though, that the advisory committee was trying to get away from motions to strike.
It would prefer to have parties address the matter in their summary-judgment briefs.

Other members said that the language of the rule, as modified after publication,
was correct. One pointed out that proposed Rule 56(c)(2) must be read together with
proposed Rule 56(c)(4), which states that an affidavit used to support or oppose a motion
must be made on personal knowledge, set out facts that would be admissible in evidence,
and show that the affiant is competent to testify on the matters stated. The trial judge can
easily handle any problems that arise. A member declared that it is a very interesting
issue in theory, but will not be a real problem in practice.

A member suggested substituting the word “object” for “assert.” “Assert”
requires the opponent to know, or allege, that the material cannot be presented in
admissible form. “Object” makes it clear that the opponent is only raising the point,
placing the burden on the proponent. Judge Kravitz explained that the advisory
committee had used the word “assert” because it is a word commonly used to refer to a
point mentioned in a brief. He agreed to change it to “object.”

The committee with one objection by voice vote approved changing “assert”
and “asserting” in proposed Rule 56 to “object” and “objecting.”

The committee without objection by voice vote then approved the proposed
amendments to Rule 56 for approval by the Judicial Conference.

The committee without objection by voice vote further approved the
proposed amendments without republication.

A member suggested adding language to the committee note to alert the reader
that the revised rule places the burden on the parties to raise the point that the submitted

material cannot be presented in an admissible form.

The committee by a vote of 7 to 3 approved making the suggested addition to
the committee note.

Amendment for Publication
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SUPPLEMENTAL RULE E(4)(f)

Professor Cooper noted that Rule E(4)(f) (in rem and quasi in rem actions —
procedure for release from arrest or attachment) would be amended to delete the last
sentence because it has been superseded by statutory and rule developments. The statutes
cited in the rule, 46 U.S.C. §§ 603 and 604, were repealed in 1983. Deletion of the
reference to them seems entirely appropriate, and publishing the amendment for public
comments might also flush out any arguments that other statutes should be invoked.

Deletion of the reference to forfeiture actions, though, is more complicated. Rule
G, which took effect in 2006, governs forfeiture actions in rem arising from a federal
statute. It also specifies that Supplemental Rule E continues to apply to the extent that
Rule G does not. The problem, he said, is how best to integrate Rule G with Rule
E(4)(f). The proposed amendment would strike the last sentence of Rule E(4)(f) and let
courts figure it out on a case-by-case basis. The Department of Justice, he said, had
suggested adding a sentence stating that Rule G governs hearings in a forfeiture action.

Professor Cooper added that the advisory committee recommended publishing the
rule for comment. But since the proposed changes are relatively minor, the publication
should be deferred until other amendments to the civil rules are proposed and the
proposed amendment to Supplemental Rule E(4)(f) can be included in the same
publication.

The committee without objection by voice vote approved the proposed
amendment for publication at an appropriate future time.

Informational ltems

Judge Kravitz reported that the advisory committee would convene a major
conference on the state of civil litigation to be held at Duke Law School in May 2010.
He noted that Judge John G. Koeltl would chair the conference, and the Federal Judicial
Center was helping him compile empirical data for the program. He pointed out that
Judge Koeltl was working with the Litigation Section of the American Bar Association
on a survey of its members. In addition, Judge Koeltl had persuaded RAND and others
to produce papers and other information for the conference. He had put together a
comprehensive agenda and was now securing moderators and panel members. The Chief
Justice will deliver a taped message. The program may be broadcast by Duke, and the
Duke Law Review is expected to publish the proceedings.

Judge Kravitz reported that a special subcommittee chaired by Judge Campbell
and assisted by Professor Marcus was considering a range of potential changes to Rule 45
(subpoenas). The subcommittee was in the process of seeking input and planning for
mini-conferences with the bench and bar.

Page 24
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Judge Kravitz reported that a joint subcommittee comprised of members of the
civil and appellate advisory committees had been appointed and will begin studying
several issues that intersect both sets of rules. In addition, the civil advisory committee
was examining issues arising when judges are sued in their individual capacities,
including service in those cases. One suggestion is to require that service be made on the
clerk of the court where the judge sits.

REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES

Judge Tallman and Professor Beale presented the report of the advisory committee,
as set forth in Judge Tallman’s memorandum and attachments of May 11, 2009 (Agenda

Item 9).
Amendments for Final Approval
VICTIMS’ RIGHTS AMENDMENTS
FED.R.CRIM. P. 12.3

Judge Tallman reported that the proposed amendment to Rule 12.3 (notice of
public-authority defense) would conform the rule with a similar amendment made recently
in Rule 12.1 (notice of alibi defense). He noted that the change was appropriate, even
though the public-authority defense arises rarely.

The committee without objection by voice vote approved the proposed
amendment for approval by the Judicial Conference.

A member pointed out that proposed Rule 12.3 and Rule 12.1 both permit the
district court in certain circumstances to order the government to turn over to the
defendant the names and telephone numbers of victims, which would otherwise be
protected. She recommended that both rules require the Government to inform the
protected persons that their names and numbers are being disclosed. Judge Tallman
replied that proposed Rule 12.3(a)(D)(ii) explicitly authorizes a court to fashion a
reasonable procedure to protect the victims’ interests.

FED.R. CRIM. P. 21

Judge Tallman reported that the proposed amendment to Rule 21(b) (transfer for
trial) would allow a court to consider the convenience of any victim in making a decision
to transfer a case for trial.

A member questioned the need for the rule since it is not required by the Crime
Victims’ Rights Act. Judge Tallman pointed out that the advisory committee has been
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concerned over criticism that it has not been expansive enough in making changes to the
rules to implement the Act. Professor Beale added that this was one of the few rules
where the advisory committee had made changes that go beyond what is mandated by the
Act. She explained that the advisory committee wants to incorporate victims’ rights as
fully as possible without doing damage to the carefully balanced criminal justice system.
Victims’ rights groups, she said, have expressed a particularly strong interest in victims
being able to attend court proceedings, and the proposed amendment to Rule 21 would
further that interest. She pointed out, though, that the committee had made several other,
more significant changes in the rules for victims at earlier meetings.

The committee without objection by voice vote approved the proposed
amendment for approval by the Judicial Conference.

FED.R.CRIM.P. 5

Judge Tallman reported that the advisory committee had withdrawn its proposed
change to Rule 5 (initial appearance) because it felt the current language adequately
referenced the statutes providing consideration of the safety of victims and the
community. The proposal would have required a court, in making the decision to detain
or release a defendant at an initial appearance, to consider the right of any victim to be
reasonably protected from the defendant.

Professor Beale explained that the advisory committee had been concerned that by
singling out one situation, it had put its finger on the scales and changed the substantive
law. The proposed amendment, moreover, was redundant and unnecessary. The Bail
Reform Act, she said, is a carefully balanced and nuanced law, and just singling out one
factor in support of victims could cause more damage than good. But in light of the
politics of the situation, the decision to withdraw the amendment had not been an easy one
for the committee.

A member agreed that many of the victims’ rules amendments were not necessary,
but clear political implications counsel in favor of including them. The Crime Victims’
Rights Act, he said, emphasizes particularly the safety of victims. Therefore, this may be
one area where a rule amendment may be advisable. Victims are particularly vulnerable
to being harmed by defendants who have been released. He said, moreover, that he had
not been persuaded by the argument that the proposed amendment would change the
substantive law.

Judge Tallman pointed out that the Federal Magistrate Judges Association, whose
members apply the rule every day, oppose changing the rule because they view the Bail
Reform Act and the Crime Victims’ Rights Act as sufficient, and changing the rule would
upset the careful balance of the statutes. Judge Rosenthal added that the rule already
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speaks of detention or release “as provided by statute,” which covers both the Bail Reform
Act and the Crime Victims’ Rights Act.

Members questioned whether the Standing Committee is authorized to initiate its
own rules proposals or to forward to the Judicial Conference a proposed amendment that
has been withdrawn or rejected by an advisory committee. Professor Coquillette
suggested that the Rules Enabling Act appears to contemplate the Standing Committee
confining itself to reviewing the recommendations of the advisory committees.

A member recommended sending the matter back to the advisory committee for
further consideration. But Judge Tallman pointed out that the advisory committee had
already published the rule for comment, had then discussed it thoroughly, and had voted
unanimously not to proceed with the amendment. He said that he was not sure that
returning the matter to the committee would change the result.

A participant suggested, though, that other statutory changes may be made in the
future. Sending the rule back to the advisory committee, rather than rejecting it, would
keep the matter alive and be advisable as a matter of policy. A member added that the
advisory committee might be asked to include the matter as part of its ongoing study of
how the courts are implementing the Crime Victims’ Rights Act. Professor Beale added
that there 1s a careful balance between that statute and the Bail Reform Act, and the
advisory committee will continue to monitor the situation closely to make sure that any
problems are addressed.

The committee unanimously by voice vote returned the proposed amendment
to the advisory committee with instructions to further study proposed amendments
to Rule 5 as part of its ongoing study of the courts’ implementation of the Crime
Viectims’ Rights Act.

OTHER AMENDMENTS
FED. R. CRIM. P. 15

Judge Tallman reported that the advisory committee had briefed the Standing
Committee before on the proposed amendments to Rule 15 (depositions). Recommended
by the Department of Justice, they would allow the government — under certain limited
conditions — to take a deposition in a criminal case outside the United States and outside
the physical presence of the defendant, with the defendant participating by electronic
means. Before allowing the deposition to proceed, the trial court would have to make
case-specific findings on the following six factors:

1. the witness’s testimony could provide substantial proof of a material fact in
a felony prosecution;
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2. there is a substantial likelihood that the witness’s attendance at trial cannot
be obtained;

3. the witness’s presence for a deposition in the United States cannot be
obtained;

4, the defendant cannot be present because: (I) the country where the witness

is located will not permit the defendant to attend the deposition; (ii) for an
in-custody defendant, secure transportation and continuing custody cannot
be assured at the witness’s location; or (iii) for an out-of-custody
defendant, no reasonable conditions will assure an appearance at the
deposition or at trial or sentencing;

5. the defendant can meaningfully participate in the deposition through
reasonable means; and
6. for the deposition of a government witness, the attorney for the government

has established that the prosecution advances an important public interest.

Judge Tallman explained that the Fourth Circuit had already approved procedures
similar to those set forth in the proposed amendment and had held that the Confrontation
Clause did not prohibit the introduction of deposition testimony taken under those
procedures. United States v. Ali, 528 F.3d 210 (4™ Cir. 2008), cert. denied, 129 S. Ct.
1312 (2009).

Judge Tallman pointed out that an analogous proposal for a change to Rule 26
(taking testimony) had been forwarded to the Supreme Court in 2002, but the Court
rejected it on Confrontation-Clause grounds in an opinion by Justice Scalia. The advisory
committee, he said, recognized fully that there may also be confrontation issues with the
new proposal. But it also recognized that the practical need for the amendment is
substantial, and it had been carefully crafted to address the Confrontation-Clause factors
considered by the Supreme Court in 2002. He added that, unlike the proposed
amendments to Rule 26, the proposed amendment to Rule 15 deals only with the taking of
depositions and not the later admissibility of their contents at trial, which is where the
Confrontation Clause issue arises.

Judge Tallman noted that there had been opposition to the proposed rule, as
expected, from the defense bar. As a result, the advisory committee had limited the rule’s
reach to make sure that a deposition is restricted to evidence necessary to the
government’s case. But the committee did not adopt three other suggestions made by the
defense bar during the comment period: (1) to limit the rule to government witnesses; (2)
to require the government to show that the deposition would produce evidence
“necessary” to its case; and (3) to require the government to show that it had made
diligent efforts to secure the witness’s testimony in the United States.

Deputy Attorney General Ogden thanked the committee for its attention to the
matter and emphasized that the proposed rule is of substantial importance to the
Department of Justice. It would be needed only in a few cases, but the depositions would
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be very important in those cases. The detailed procedures will require the Department to
go to a great deal of trouble and expense to obtain the testimony. Arranging for a foreign
deposition is costly and difficult, so it will not be pursued lightly, and the rule will be used
only in cases that are vitally important to the United States.

Mr. Ogden said that the Department fully recognizes the importance of the issues
under the Confrontation Clause. But, he said, the careful conditions that the rule specifies
go a long way to shield the proposal from constitutional infirmity. The rule, he assured
the committee, will not be taken lightly. Using the rule will be expensive because the
governiment will likely also have to pay for defense counsel. And it will have to get the
cooperation of the State Department and the approval of the foreign country involved.
Moreover, the trial court has to approve taking the deposition, and it can do so only after
having made all the requisite findings specified in the rule.

A member pointed out that subparagraph 15(c)(3)(F) is the only part of the rule
that refers to the government. The rest of the rule would also apply to defendants.
Professor Beale explained that the federal defenders had wanted to limit the rule to
government witnesses, but the advisory committee did not agree. In fact, the committee
had been surprised that the suggestion had come from the defenders. The defenders, she
said, had suggested that they would very rarely use the device. As a matter of policy,
though, the advisory committee believed that the rule should not be just a one-way street.

A participant suggested that the proposed amendments will have an impact on the
admissibility of declarations against penal interest under FED. R. EVID. 804(b)(3). To
admit evidence under Rule 804, he said, a party must show that the declarant was not only
absent from trial, but cannot be deposed. Under proposed Rule 15, and its expanded
possibilities to conduct depositions, declarations against penal interest will be admissible
less often.

A member expressed strong opposition to the proposed amendments, asserting that
they were directly contrary to the Confrontation Clause. He said that the committee
should not recommend rules that are constitutionally debatable. That alone, he said,
should be grounds for not proceeding further.

In addition, he said, there was no empirical support for the rule. Normally, he said,
the advisory committee asks for data and background information. In this case, the
procedures differ widely from country to country. The advisory committee needs to have
a clearer understanding of the different procedures and requirements imposed around the
world. It also needs to know more specifically how big a problem the government
actually faces without the rule. In addition, he said, many additional procedural
safeguards required by the developing case law had not been included in the proposed
amendments, including some of the requirements set forth in the 4/i case. The key
question, he said, is not how rarely the proposed authority will be exercised, but whether it
is fundamentally sound.
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He noted that subparagraph 15(c)(3)(F) specifies that the procedure may only be
invoked if there is “an important public interest.” But, he noted, the government claims an
important public interest in every prosecution. The provision, consequently, is not
meaningful. Subparagraph 15(c)(3)(E) requires that the defendant be able to participate in
the deposition by “reasonable means,” but that standard is too vague. In addition, it is
unclear how the government will show that the witness cannot be obtained. He concluded
that if this rule were so important to the country, it should be enacted by legislation, rather
than by rule.

A member pointed out that the Confrontation Clause can still be used to prevent
any testimony elicited at the foreign deposition from being used in court. Mr. Ogden
agreed that admissibility questions must still be addressed in each case, but said that
courts are competent to make the case-by-case decisions that the rule requires.

A member suggested that the rule would be very helpful because it would provide
national uniformity on a matter that individual courts currently have to struggle with. She
said that trial courts need guidance and a framework for dealing with foreign depositions.
Another participant said, however, that it may be premature for the committee to bless the
specific proposed procedure and suggested that the Department might consider adopting
an internal guide rather than seeking a rule.

Professor Beale said, though, that the proposed rule would create a desirable
template to guide the Department and the courts on taking depositions. She pointed out
that the rule is procedural in nature. She emphasized that the evidence produced at the
deposition still must face other obstacles under the Confrontation Clause and the Federal
Rules of Evidence when the government tries to admit the testimony.

Another member expressed concern about proceeding by rule at this point and
questioned whether the advisory committee had pinned down all the procedures correctly.
Perhaps some additional flexibility may be needed. Moreover, she suggested, the
advisory committee may be underestimating how often the defense might want to invoke
the rule. The principal justification for the rule is that the courts need some procedural
guidance on taking foreign depositions. But in light of the lack of definitive information
at this point, it might be better to defer on a rule and consider providing other kinds of
guidance to the courts, such as memoranda, white papers, or studies.

A participant asked whether the Department of Justice had considered proceeding
with an internal Department memorandum based on the existing case law, rather than
seeking a controversial rule. Mr. Ogden responded that the Department had conducted an
extensive review of the matter and had taken an official position that seeking a federal rule

is the best way to proceed.

A member added that the government faces many thorny problems in meeting the
requirements and restrictions of other countries’ laws. The federal courts, therefore, may
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need more advice on how to deal with these problems as a practical matter. Mr. Ogden
responded that the Department would not even proceed if there were legal impediments in
a particular country. He pointed out that the rule is based on the actual cases that had
arisen to date and reflects the current case law.

A member responded, though, that it would be very difficult to obtain additional
relevant information without actually having a rule in place. A procedural rule is needed,
he said, and the Confrontation Clause and rules of evidence are in place to protect against
constitutional violations. The Department of Justice, he said, still has obstacles to face,
even if it follows the procedures specified in the rule. He recommended proceeding with
the rule and monitoring how it works in practice.

Mr. Ogden noted that the Department had some concern about proposed
subparagraph 15(c)(3)(F), which requires the government to establish that the prosecution
advances “an important public interest.” He pointed out that the requirement would lead
to a determination by the court as to what is important, and what is not. The Department,
he said, was prepared instead to have the certification made internally by a high-level
Department official, at least as high as the Assistant Attorney General level.

Judge Tallman explained that the reason for including the provision was to respond
to criticisms by the defense community that it would be too easy for a prosecutor to use
the foreign deposition procedure without some greater level of accountability. The
defense bar had argued for a certification by the Attorney General. He suggested that the
committee might strike subparagraph (F) entirely upon assurance that the Department will
impose an internal requirement of high-level approval.

A participant suggested that it is misleading to say that only a few cases will be
brought under the rule because there are in fact many cases in this area. The key issue, he
said, is preserving the defendant’s right to face-to-face confrontation. The situations
presented by the rule are similar in ways to those involved in confrontation of child
witnesses. He suggested that the advisory committee was, in effect, trying to apply
Maryland v. Craig, 497 U.S. 836 (1990), and the various statutes that implement it.

Judge Rosenthal concluded that members had expressed discomfort on two levels:

1. Whether the case had been made that the rule is needed.

2. Whether the committee knows enough about how the rule might be
applied, even though it would be difficult to obtain that information in
advance without having a rule in place.

She added that the advisory committee also needed to decide whether

subparagraph 15(c)(3 )(F) was needed, and whether the committee was confident enough
to let the rule go forward in final form to the Judicial Conference and the Supreme Court.
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She noted that the advisory committee had drafted the rule very carefully to respond to all
the expressed concerns. She pointed out that Justice Scalia’s 2002 opinion was specific in
setting forth the minimal requirements for a rule, and the rule that the advisory committee
had drafted appeared to respond well to the concerns he had articulated. One member
suggested that although the draft rule contained all the minimal requirements, it might also
specifically state that a judge may imposed other requirements.

A participant noted that FED. R. EVID. 804(b)(1) (hearsay exceptions — declarant
unavailable) deals with admissibility and has its own standard that requires a party to be
afforded a trial-like “opportunity” to examine the witness before the witness’s testimony
may be admitted. He suggested that the criminal provision be dovetailed with the
evidence rule or use the language of the evidence rule. Admissibility of the deposition
evidence at trial is governed by the standards of FED. R. EVID. 804(b)(1), so a different
standard is not needed in proposed FED. R. CRIM. P. 15(c). In fact, if the evidence is
admissible under FED. R. EvID. 804(b)(1), it will probably also satisfy the Confrontation
Clause under the pertinent case law. But for the evidence to meet the Rule 804(b)(1)
standard, the defendant needs a “trial-like” opportunity to confront the witness.

A member moved to adopt the proposed amendments to Rule 15 with two changes:

1. delete proposed subparagraph 15(c)(3)(F) — on the representation of the
Department of Justice that before invoking the revised Rule 15, it will
require internal approval by an Assistant Attorney General; and

2. amend subparagraph 15(c)(3)(E) to conform it to the provisions of FED. R.
EvID. 804(b)(1).

Professor Beale reported, though, that the advisory committee had been persuaded
not to import the standard of FED. R. EVID. 804(b)(1) into the revised criminal rule. She
explained that the district court evaluates motive and opportunity under Rule 804(b)(1)
after the deposition has been taken, while ruling on admissibility of the evidence at trial.
The standard in proposed FED. R. CRIM. P. 15(c), however, is different. It articulates the
requirements that must be met for approving taking the deposition in the first place.

The member restated his motion to approve the proposed amendments with just
one change — elimination of subparagraph 15(c)(3)(F).

The committee by a vote of 9-1 approved the motion and voted to forward the
proposed amendments to Rule 15 for approval by the Judicial Conference.

FED.R.CrIM. P. 32.1

Judge Tallman reported that the proposed amendments to Rule 32.1(a)(6)
(revocation or modification of probation or supervised release) had been requested by the
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Federal Magistrate Judges Association. They would resolve ambiguities and clarify in
two ways the burden of proof for obtaining release in revocation and modification
proceedings.

First the amended rule would specify the precise statutory provision that governs
the revocation proceeding — 18 U.S.C. § 3143(a)(1), rather than all of 18 U.S.C. § 3143(a),
which contains other provisions that do not apply and have caused some confusion.
Second, the current rule places the burden of proof on the person seeking release, but it
does not specify the standard. The revised rule specifies that the person facing revocation
or modification must establish by “clear and convincing evidence” that he or she will not
flee or pose a danger to any other person or the community.

He noted that an additional change to the rule, to allow video conferencing of these
proceedings, was pending separately before the advisory committee for approval to
publish as part of the package of technology-related amendments.

A member pointed out that the proposed committee note stated that the amendment
reflected established case law. But only a single Ninth Circuit case and a district court
case had been cited. She questioned whether the case law was in fact uniform across the
country and expressed some concern that the committee may be making a substantive
change in the law in some circuits. Professor Beale responded that the case law is, in fact,
clear, as is the statute itself. She added that the defense bar did not object to the rule
specifying the standard of “clear and convincing evidence.”

Professor Coquillette recommended that the case references and the last sentence
of the note be eliminated. He pointed out that case law is subject to change. Judge
Tallman agreed with the suggestion.

The committee unanimously by voice vote approved the proposed
amendments to the rule for approval by the Judicial Conference.

Amendments for Publication
FED. R. CRIM. P. 12 and 34

Judge Tallman reported that the proposed amendments to Rule 12 (pleadings and
pretrial motions) would conform the rule to the Supreme Court’s decision in United States
v. Cotton, 535 U.S. 625 (2002). They would also save judicial resources by encouraging
defendants to raise all objections to an indictment before trial. Rule 12(b)(3)(B), he said,
sets forth the general rule that a defendant must raise before trial any claim alleging a
defect in the indictment or information. But it also specifies that the particular objection
that the indictment fails to state an offense may be raised at any time. This exception was
justified originally on the ground that the latter claim is jurisdictional in nature and
therefore may be raised at any point.
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In Cotton, however, the Supreme Court abandoned that justification by holding
that a defective indictment does not deprive a court of jurisdiction. A claim that the
indictment fails to allege an essential element of an offense does not raise jurisdictional
issues. The claim can be forfeited if not timely raised. Judge Tallman explained that the
Department of Justice had asked the advisory committee to amend Rule 12 to require
explicitly that a claim that an indictment fails to state an offense be raised before trial.

The proposed amendment would do so. But it also contains a fail-safe provision in
proposed Rule 12(e)(2), which states that a court may grant relief from the waiver either:
(1) for good cause; or (2) if the indictment’s omission of an element of the offense has
prejudiced a substantial right of the defendant. The proposed amendment to Rule 34
(arresting judgment) would conform that rule to the proposed amendment to Rule 12(b).

Judge Tallman explained that the advisory committee had wrestled with whether to
require a defendant to show both good cause and prejudice to obtain relief from the
waiver, but it had concluded that only one or the other should be required. Professor
Beale added that the advisory committee wanted to provide judges with greater leeway in
dealing with this specific type of error and noted that it is a different standard from that
required for relief from other errors.

Several members suggested that “forfeiture” would be a better choice of words
than “waiver” because the context makes clear that Rule 12 deals with forfeiture.
Moreover, the Supreme Court used the term “forfeiture” in Cotton. Judge Tallman
replied that “waiver” has always been used in the text of Rule 12, even though “forfeiture”
might be a better term if the advisory committee were writing the rule on a clean slate. He
suggested that the proposed rule could be published using the term “forfeiture,” and the
advisory committee could solicit public comments regarding the appropriate choice. It
was also suggested that both terms could be used in the publication and placed in brackets
to solicit comments from bench and bar.

Some members questioned whether the proposed amendments were completely
consistent with United States v. Cotton and suggested that there are alternative possible
readings of the holding. Judge Rosenthal noted that revising the remedy provision of the
rule, Rule 12(e)(2), would pose many drafting difficulties. Professor Beale explained that
the advisory committee had struggled with drafting that portion of the rule and suggested
that it might be advisable, in light of the comments of the members, for the advisory
committee to explore the issues further and consider additional adjustments in the rule. A
member suggested that the advisory committee also take a fresh look at all the criminal
rules that use the term “waiver,” rather than “forfeiture.”

Due to the many issues surrounding the provision, Judge Rosenthal suggested that
the best course of action might be for the matter to be returned to the advisory committee
for further study.
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The committee without objection by voice vote approved returning the
proposed amendments to Rules 12 and 34 to the advisory committee for further
study.

TECHNOLOGY RULES

Judge Tallman reported that the proposed amendments started with a commission
given to Judge Anthony J. Battaglia and his subcommittee to review all the Federal Rules
of Criminal Procedure with a view towards improving them to take account of technology
changes. He added that technology has now reached the stage of high reliability and
accessibility that the rules should take specific account of it and make it easier for
prosecutors, law enforcement officers, judges, and others to use the system. The proposed
changes deal largely with the issuance of arrest and search and seizure warrants, and with
the use of video conferencing to avoid having to bring people into court.

FED.R.CRIM.P. 1

Judge Tallman reported that the proposed amendment to Rule 1 (scope of the rules
and definitions) would broaden the definition of “telephone,” “telephonic,” or
“telephonically” to include any form of live electronic voice communication. The
definition is intended to be sufficiently broad in order to cover both recent changes and
future changes in technology. The committee note, moreover, also speaks of services for
the hearing impaired.

Judge Tallman emphasized that use of the technological options is discretionary.
Judges, prosecutors, and officers may continue to handle proceedings in the traditional
way. But he pointed out that there are many areas in the country where the distance
between a judicial officer and a law enforcement officer is great. The proposed rules
authorize the use of technology to close the distance gap and improve enforcement of the
law.

Professor Beale pointed out that live communication will continue to be required
for taking an oath. Under proposed new Rule 4.1, “[t]he judge must place under oath —
and may examine — the applicant and any person on whose testimony the application is
based.” The proposed rules preserve live communication in person by video or telephone.

FED.R.CRIM.P. 3

Judge Tallman reported that Rule 3 (complaint) would be amended to require that
a complaint be made under oath before a magistrate judge “except as provided in Rule
4.1

FED.R. CRIM. P. 4
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Judge Tallman explained that Rule 4 (arrest warrant or summons on a complaint)
sets forth the procedure for obtaining a warrant on a complaint. The amended rule adopts
the concept of a “duplicate original” that has been in Rule 41 for years, dealing with
issuance of search warrants by telephone. The term will now be used for other kinds of
process besides search warrants. Under proposed Rule 4(d), all warrant applications may
be presented to a magistrate judge by telephone or other reliable electronic means.

FED.R. CRIM. P. 4.1

Judge Tallman explained that new Rule 4.1 (complaint, warrant, or summons by
telephone or other reliable electronic means) was the heart of the technology amendments.
It would place in one rule the procedure for obtaining electronic process of all kinds. The
new rule extends the Rule 41(e)(3) procedures governing the issuance of a warrant on
information transmitted by reliable electronic means to the issuance of a complaint and
summons. Testimony taken by electronic means must be recorded in writing, but a
written summary or order suffices if the testimony is limited to attesting to the contents of
a written affidavit submitted by reliable electronic means. The applicant must prepare a
“duplicate original” of a complaint, warrant, or summons and must read or otherwise
transmit its contents verbatim to the judge. When approved by the judge, the duplicate
original may serve as the original. The officer, who may be many miles away, may use
the duplicate original as an original.

The judge always has discretion to require that the oath be taken in person. In
addition, the judge may modify the complaint, warrant, or summons, and transmit the
modified version to the applicant electronically, or direct the applicant to modify the
proposed duplicate original. The judge, for example, might require more facts or alter the
warrant to specify clearly what the agent is authorized to search and seize. The officer at
the other end makes the changes and sends them to the judge.

Rule 4.1 also contains a provision in subsection (c), using language now found in
Rule 41, specifying that “absent a finding of bad faith, evidence is not subject to
suppression.” This is derived from the decision of the Supreme Court in United States v.
Leon, 468 U.S. 897 (1984).

Professor Beale pointed out that the new Rule 4.1 has a number of innovations not
found in the current Rule 41. The oath, for example, would be broken out from the rest of
the conversation between the law enforcement officer and the magistrate judge. She noted
that many judges interpret the current rule to require the judge to write down everything
said during the conversation. The new rule allows the judge to prepare only a summary or
a brief order (rather than a verbatim record of the conversation) if the conversation was
limited to an oath affirming a written affidavit. The rest of the conversation may be
recorded. Judge Tallman added that the rule should produce a better record of all the
proceedings from start to finish. It may also encourage greater use of the warrant process
by law enforcement officers, which is good as a matter of public policy.
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A member questioned the numbering of the new rule as FED. R. CRIM. P. 4.1,
asking why it should not be placed later in the body of rules. Judge Tallman responded
that the advisory committee had considered the matter and had decided to set forth the
procedures immediately following the first place in the rules where they could be invoked
— after Rule 4, governing issuance of arrest warrants. He suggested that the rule could
easily be moved to a later position in the rules. A member suggested soliciting comments
from the public on the appropriate numbering of the rule.

FED.R.CRIM. P. 9

Judge Tallman reported that amended Rule 9 (arrest warrant or summons on an
indictment) would allow an arrest warrant on an indictment or information to be issued
electronically.

FED. R. CRIM. P. 40

Rule 40 (arrest for failing to appear in another district or for violating conditions of
release set in another district) would be amended to permit the use of video conferencing
to conduct a Rule 40 appearance, with the defendant’s consent. The procedure would be
discretionary with the court.

FED. R. CRIM. P. 41

Rule 41 (search and seizure) would be substantially reduced in size because its
provisions for issuing a telephonic warrant would be moved to the new Rule 4.1. In
addition, the revised rule provides that electronic means may be used for the return of a
search warrant or tracking warrant.

FED.R. CRIM. P. 43

Rule 43 (defendant’s presence) would be amended to include a cross-reference to
Rule 32.1. In addition, the court may permit misdemeanor proceedings to be handled by
video conferencing.

A member noted that Rule 43 specifies that the entire proceedings in misdemeanor
cases could be conducted without the defendant’s presence. It would be possible, for
example, for the arraignment, plea, and sentencing all to be conducted without the judge
verifying in person that the defendant is the correct person before the court. But, she
noted, that is already the case under the current Rule 43.

Judge Tallman explained that waiver of the defendant’s presence should normally
be used only for traffic cases and other low-penalty offenses, even though the language of
the rule is broad enough to cover more serious offenses. He said that the system has to
rely on the sound judgment of magistrate judges to determine which cases to apply the
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rule in. He observed, for example, that the advisory committee had heard of several cases
where prison inmates want to get rid of cases outstanding against them to avoid negative
effect on their prison condition and opportunities. Professor Beale added that the
proposed rule is an improvement over the current rule because it adds the alternative of
conducting the proceedings by video conferencing to the current option of proceeding
without the presence of the defendant at all.

FED. R. CRIM. P. 49

Rule 49 (serving and filing papers) would be amended to conform the criminal
rules with the civil rules regarding electronic filing of documents. It is derived from FED.
R. C1v.P. 5(d)(3), and makes clear that a paper filed electronically in compliance with a
court’s local rule is a written paper.

A participant stated that in the recent restyling of the evidence rules, the term
“telephone” had been changed to “phone” in order to capture cell phones. It was
recommended that the terminology in the criminal rules and the evidence rules be
consistent. During a break in the proceedings, representatives of the criminal and
evidence advisory committees and the Style Subcommittee conferred and agreed to
change the references in the proposed restyled evidence rules back from “phone” to
“telephone.”

Professor Beale added that the package of technology amendments also included
an amendment to Rule 6(e) (recording and disclosing grand jury proceedings), previously
approved by the Standing Committee for publication. It would authorize the taking of a
grand jury return by video conferencing.

FED.R. CRIM. P. 32.1

Judge Tallman pointed out that the amendments to Rule 32.1 (revocation or
modification of probation or supervised release) were somewhat different from the other
technology amendments. They deal with defendants who are subject to revocation or
modification of probation or supervised release. At the defendant’s request, the court
would be able to allow the defendant to participate in the proceedings through video
conferencing. The advisory committee, he said, had reviewed the case law and had seen
no suggestion that the defendant’s waiver would be inconsistent with the Sentencing
Reform Act.

A participant suggested that the revised rule appeared to carry the negative
implication that a judge may not modify conditions by telephone. In revocation cases
where a defendant is far away, a judge may simply telephone the defendant and the
probation officer to resolve a matter without the need for a hearing. The rule, he said,
should not imply that the judge cannot continue to resolve matters in this manner. As
written, though, it appears to apply to all modifications of probation or supervised release.
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[t should, instead, provide that in appropriate cases a judge may simply use the telephone
to resolve problems.

Professor Beale stated that the situation posed is different from that contemplated
in the proposed amendments to Rule 32.1. In the former, the defendant is waiving a
hearing altogether. The judge then chooses to speak personally with the defendant and the
probation officer by telephone and be assured that the defendant’s waiver is voluntary and
knowing. The proposed amendments to Rule 32.1, by contrast, address holding a hearing
— which the defendant has not waived — by video conferencing at the defendant’s request.

Another participant suggested that there may be a potential conflict between Rule
32.1(c)(2)(A), specifying that a hearing is not required if the person waives it, and the
proposed new Rule 32.1(f) because the latter applies to the entire rule and could be
construed as replacing Rule 32.1(c)(2)(A). Another participant recommended adding a
heading to Rule 32.1(f).

Professor Beale reported that Rule 32.1 was the only rule in the technology
package that had produced any controversy during the advisory committee’s deliberations.
Some members, she said, had expressed concerns over a judge being able to revoke
release by video conference. A member added that the appropriate procedure depends in
large measure on what the judge is going to do. Sometimes the modifications will be very
minor in nature, but other times they may be more serious. She pointed out that before
video conferencing became widely available, judges simply used the telephone to handle
many different circumstances. Video conferencing is easier to use than in the past, but it
is still a big step to take and is more difficult and inconvenient than using the telephone.

A participant suggested adding a sentence to the committee note to address the
issue. Another suggested that the note state that whenever a defendant is entitled to waive
a hearing completely, the proceeding may be conducted by telephone. Others agreed that
additional language would be helpful.

A participant pointed out that use of the word “proceedings” in Rule 32.1(f) may
create some ambiguity. In reality, the rule should refer to a “hearing” conducted by video
conference. That term, she said, is used several other places in the rule.

A participant questioned the need for the rule because a defendant may waive the
hearing altogether. Professor Beale explained that the rule sets forth alternatives. The
advisory committee had decided to exempt Rule 32.1 proceedings from the requirements
of Rule 43 because there had been some uncertainty among the members as to whether
Rule 43 applied to revocation and modification proceedings.

The committee without objection by voice vote approved Rule 32.1 for
publication with additional language to be included in the committee note
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emphasizing that use of a telephone is still a permissible alternative to video
conferencing in appropriate circumstances.

The committee then without objection by voice vote approved all the other
proposed technology-related amendments for publication, including the amendments
to Rule 6 approved for publication by the committee in June 2008.

Judge Tallman pointed out that proposed amendments to Rule 47 (motions and
supporting affidavits) had been withdrawn by the advisory committee.

Judge Rosenthal extended special thanks to Judge Battaglia for spearheading the
technology project and producing a superb package of amendments.

REPORT OF THE ADVISORY COMMITTEE ON EVIDENCE RULES

Judge Hinkle and Professor Capra presented the report of the advisory committee, as
set forth in Judge Hinkle’s memorandum and attachments of May 6, 2009 (Agenda Item 8).

Amendments for Final Approval
FED. R. EVID. 804(b)(3)

Judge Hinkle reported that the proposed amendment to Rule 804(b)(3) (statement
against interest) would change the hearsay exception regarding the statement against penal
interest of an unavailable witness. The existing rule, he said, requires a defendant in a
criminal case to show “corroborating circumstances” in order to have the statement
admitted. But the government introducing a statement does not have the same
requirement. The amended rule, he said, would apply the corroborating circumstances
requirement to the government as well. The Department of Justice, he said, did not object
to the amendment, and there had been no written comments objecting to its substance.
One comment from a defense lawyer had recommended that corroborating circumstances
be deleted as a requirement for a defendant, but the committee did not consider that course
appropriate as a substantive matter. The public hearings had been cancelled because no
witnesses had asked to testify on the rule.

The committee without objection by voice vote approved the proposed
amendment for approval by the Judicial Conference.
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Amendments for Publication
RESTYLED FED. R. EvID. 101-1103

Judge Hinkle reported that the written agenda materials provided background
information about the restyling project. The effort to restyle the federal rules started back
in the early 1990s under the leadership of committee chair Judge Robert Keeton and
committee member Professor Charles Alan Wright. It has been a long and successful
process over several years, though not without controversy. Some had thought that it
would not be worth the effort to change the rules, even if the end product were improved.
But, in fact, the four restyling projects have been very successful, and the rules are clearly
much better than before.

He pointed out that accuracy and clarity are the most important values in the
restyling effort. It is important, he said, for a judge or a lawyer to be able to look at an
evidence rule and know immediately what it means. Consistency is also important, but it
does not rise to the same level as the other two values.

The process used to restyle the Federal Rules of Evidence, he said, had started
with Professor Kimble rewriting each of the rules in the first instance. Then Professor
Capra made his changes. The drafts were then sent to the advisory committee and the
style subcommittee of the Standing Committee for comment. The rules were reviewed
carefully several times and at several levels. In addition, some members of the Standing
Committee had already made specific comments on the proposed rules.

But, he said, that will not be the end of the process. The advisory committee was
only asking for authority to publish the rules for comment. It should receive a number of
public comments, each of which will be reviewed in 2010. He thanked Judge Hartz for
spotting inconsistencies, and he thanked Jeffrey Barr and Stacey Williamson of the
Administrative Office for great staff support in getting the package completed.

Judge Hinkle reported that the advisory committee was presenting Rules 801-
1103 to the Standing Committee for the first time. All the other rules in the restyling
package had been presented to the committee at earlier meetings. The advisory committee
was now seeking authority to publish the entire set of evidence rules for comment. It
would also like authority to make further corrections before publication.

Judge Hinkle noted that several changes had been made in the restyled hearsay

rules from “offered to prove” to “admitted to prove,” and the advisory committee will
highlight the terminology in the publication. Professor Capra explained that the change
had started with the restyling of Rule 803(22). There, it would be a substantive change
from the current rule to use “offered to prove” because the judge plays a fact-finding role
and so admissibility is not controlled by the purpose of the proffering party. Once the
advisory committee had made the change from “to prove” to “admitted to prove”, he said,
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it decided to change all the instances of “offered to prove” to “admitted to prove” because
the judge has some role as to each piece of evidence offered. What is determinative is not
what the lawyer states the evidence is offered for, but what the judge admits it to prove.
He said that the advisory committee wanted to hear from the public on the use of the
terminology so that it can make a reasoned choice on it.

A member questioned the use of unnumbered bullet points, rather than numbers,
noting that bullet points cannot be cited. He added, though, that it is not a big problem
because a whole rule may be cited. Professor Kimble explained that the style guidelines
call for using bullet points where there is no preferred rank order in a list. In Rule 407
(subsequent remedial measures), for example, there is no way to cite each of the measures
listed. In addition, he pointed out that when a list is created with numbered divisions, a
dangling paragraph may follow. That dangling paragraph cannot be effectively cited.
Where a list is created within a rule, with text before the list and more text after the list,
bullets work better than numbers. The member pointed out, though, that not every series
in the restyled rules appeared to have been broken out and expressed a strong preference
for breaking out and numbering all series and lists.

The member also questioned the use of dashes, rather than commas. In some
cases, he pointed out, dashes are used to set off an aside, which is an appropriate usage.
But often what appears within the dashes follows from what is said before the dash, which
is inappropriate usage. Professor Kimble responded that dashes may properly be used for
both purposes. They are often more successful than commas, especially if there are other
commas in a sentence. One member emphasized that dashes make the text easier to read,
and that is the key objective of the restyling effort.

The committee without objection by voice vote approved the proposed
amendments for publication, subject to the advisory committee making additional,
minor style changes.

Professor Capra thanked Professor Kimble for truly excellent work. He also said
that the style subcommittee had accomplished amazing work with a very fast turm around
time. In short, he said, the process had been fantastic. Judge Hinkle added that very
special thanks are due to Professor Capra for his major, indispensable role in the restyling
project.

GUIDELINES ON STANDING ORDERS

Judge Rosenthal reported that the primary changes made in the text of the
proposed guidelines since the last meeting had been to strike just the right balance
between concerns that the draft guidelines had placed insufficient limits on individual-
judge orders and countervailing concerns that individual-judge orders are entirely
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appropriate and useful. She thanked Judge Raggi for her help in improving the product to
address those competing concerns.

Judge Rosenthal pointed out that the revised guidelines distinguish between
substantive rules of practice, on the one hand, and rules of courtroom conduct, on the
other. The former should clearly be set forth in local rules of court. But rules of
courtroom conduct are appropriate for orders by individual judges. The revised second
paragraph of Guideline 4, she said, now makes that distinction clear. In addition, at the
request of the Department of Justice a new bullet point had been added to the internal
administrative matters listed in Guideline 1 to suggest that standing orders are appropriate
to deal with courthouse or courtroom access for individuals with disabilities. In addition,
Guidelines 7 and 8 had been supplemented.

Judge Rosenthal reported that a reference had been added to Bankruptcy Rule
9029. She noted that the Advisory Committee on Bankruptcy Rules had suggested that
the guidelines address some special needs of the bankruptcy courts. The bankruptcy
courts, for example, sometimes need greater flexibility to use standing orders to effect
urgently needed changes during the time that it takes for local rules to be put into effect.
The recent implementation of the massive 2005 bankruptcy reform legislation
demonstrated the value of operating under standing orders.

The committee, she said, planned to send the guidelines to the Judicial
Conference with a request that they be distributed to the courts for consideration as non-
binding guidance. But Mr. Rabiej suggested that it might be more effective to have the
Judicial Conference actually adopt the guidelines. Some members agreed and said that it
would be easier to get courts to adopt them if they are approved by the Conference itself.
Judge Rosenthal added that the Conference might also be informed that the committee is
considering bankruptcy guidelines and may return with additional recommendations.

The committee without objection by voice vote approved submitting the
proposed guidelines for approval by the Judicial Conference.

SEALED CASES

Judge Hartz reported that the sealing subcommittee would meet again
immediately following the Standing Committee meeting. He pointed out that the
subcommittee included a representative from each advisory committee, a Department of
Justice representative, and a clerk of court. He noted that the subcommittee was only
addressing cases that are entirely sealed, not sealed documents within a case.

He reported that Tim Reagan of the Federal Judicial Center had completed a good
deal of work on sealed cases, having examined all the cases filed in 2006 at both the
district and appellate levels. He had found no bankruptcy cases in which an entire case
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had been sealed by a court. He added that roughly 10,000 magistrate-judge and
miscellaneous cases had been found, and a few will be sampled from each court. Most of
these matters involve initial proceedings pending formal initiation of a criminal
prosecution.

Judge Hartz pointed out that no indications of abuse had been found. In fact, he
said, he had only seen one case that he thought might have been sealed improperly. The
decisions of courts to seal cases, he said, appear to be reasonable. Nevertheless, there may
be some other issues that should be addressed, such as how long cases should remain
sealed. Apparently, there is a problem in that some courts appear to overlook the task of
unsealing cases.

He noted that the subcommittee would consider whether there should be standards
on when cases should be sealed. The subcommittee would also consider whether there
should be procedural requirements for sealing, who should order the sealing, whether
there should be notice of sealing, whether a record should be made of the reasons for
sealing, and whether there should be time limits on the length of sealing. He pointed out
that the subcommittee would also look at whether certain administrative measures should
be pursued, such as adding special prompts to the courts’ electronic case management and
filing systems. Finally, the subcommittee would consider whether there is a need for
additional empirical research or public hearings.

Judge Hartz pointed out that the subcommittee had contemplated at the start of the
project that it would discover that most sealed cases might be national security cases. But,
in fact, very few involve national security. The biggest group of sealed cases, he said, are
criminal cases that involve danger to witnesses and victims. There are also a number of
qui tam civil cases.

He thanked Professor Richard Marcus for participating in all the meetings and
working exceptionally hard on the project. Judge Rosenthal added that Professor Marcus
is a recognized national authority on sealing.

LONG-RANGE PLANNING

Judge Rosenthal pointed out that the rules committees have been deeply involved
in long-range planning for several years. Some examples of current activities include the
ongoing work of the privacy subcommittee, the convening of the upcoming conference at
Duke Law School on the state of civil litigation, and the major projects of the Advisory
Committee on Bankruptcy Rules to reformulate the appellate bankruptcy rules and
modernize the bankruptcy forms. She invited all the participants to send the
Administrative Office staff any additional ideas for long-range planning that the
committees should consider.

Page 44
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REPORT OF THE PRIVACY SUBCOMMITTEE

Judge Raggi reported that she had been asked to chair the special subcommittee to
examine implementation of the new privacy rules. The subcommittee, she said, would
hold its first meeting immediately following the Standing Committee meeting. She
pointed out that the subcommittee included several colleagues from the Court
Administration and Case Management Committee, which had established the original
Judicial Conference privacy policies later incorporated into the 2007 amendments to the
wlfederal rules. She added that Professor Capra will be the reporter for the
subcommittee, and Judge Hinkle will participate. She said that the subcommittee would
address the following areas:

1.

2.

Are amendments needed to the national privacy rules?

Are there problems in criminal cases and sealed cases that need to be
addressed further? Should, for example, the Judicial Conference policy
that certain documents not be included in the public case file be stated
expressly in the national rules? If so, should the list of documents be
expanded or contracted?

Should the policy of placing the burden on the parties to redact sensitive
information be reviewed with an eye towards simplification? Are there
viable alternatives that will assure protection of private information without
imposing undue burden on the courts? Is more public education needed to
inform the parties of their obligations to redact private information from
transcripts?

Are additional efforts needed to implement the existing rules, especially in
response to Congressional concerns that personal information still appears
in some court case files?
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NEXT MEETING

The committee agreed to hold the next meeting in January 2010, with the exact
date to be set after the members have had a chance to consult their calendars. By e-mail,
the committee later decided to hold the meeting on Thursday and Friday, January 7-8,
2010, in Phoenix, Arizona. '

Respectfully submitted,

Peter G. McCabe
Secretary
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7 JUDICIAL CONFERENCE OF THE UNITED STATES

WASHINGTON, D.C. 20544

THE CHIEF JUSTICE JAMES C. DUFF
OF THE UNITED STATES Secretary
Presiding

PRELIMINARY REPORT
JUDICIAL CONFERENCE ACTIONS
September 15, 2009
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All the following matters requiring the expenditure of funds were approved by the
Judicial Conference subject to the availability of funds and to whatever priorities the
Conference might establish for the use of available resources.

sk sk sk sk sk skosk skosk sksk sk sk sk sksksk sksk kok sk k
At its September 15, 2009 session, the Judicial Conference of the United States —
EXECUTIVE COMMITTEE

Approved a resolution in recognition of the substantial contributions made by the Judicial
Conference committee chairs whose terms of service end in 2009.

COMMITTEE ON THE ADMINISTRATION OF THE BANKRUPTCY SYSTEM

Authorized the transfer of the official duty station for the vacant bankruptcy judgeship
position in the Eastern District of California from Bakersfield to Sacramento.

COMMITTEE ON THE BUDGET
Approved the Budget Committee’s budget request for fiscal year 2011, subject to
amendments necessary as a result of (a) new legislation, (b) actions of the Judicial
Conference, or (c) any other reason the Executive Committee considers necessary
and appropriate.

COMMITTEE ON COURT ADMINISTRATION AND CASE MANAGEMENT

Adopted a courtroom sharing policy for magistrate judges in new courthouse and
courtroom construction, to be included in the U.S. Courts Design Guide.
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

Approved proposed amendments to Appellate Rules 1, 4, and 29 and Form 4 and agreed to
transmit them to the Supreme Court for its consideration with a recommendation that they
be adopted by the Court and transmitted to Congress in accordance with the law.

With regard to bankruptcy procedures:

a. Approved proposed amendments to Bankruptcy Rules 1007, 1014, 1015, 1018,
1019, 4001, 4004, 5009, 7001, and 9001, and new Rule 5012 and agreed to
transmit them to the Supreme Court for its consideration with a recommendation
that they be adopted by the Court and transmitted to Congress in accordance with
the law; and

b. Approved proposed revisions of Exhibit D to Official Form 1 and of Official Form
23, to take effect on December 1, 2009. ’

Approved proposed amendments to Civil Rules 8(c), 26, and 56 and Illustrative Form 52
and agreed to transmit them to the Supreme Court for its consideration with a
recommendation that they be adopted by the Court and transmitted to Congress in
accordance with the law.

Preliminary Report, Sept. 2009 - Page 6
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Approved proposed amendments to Criminal Rules 12.3, 15, 21, and 32.1 and agreed to
transmit them to the Supreme Court for its consideration with a recommendation that they
be adopted by the Court and transmitted to Congress in accordance with the law.

Approved proposed amendments to Evidence Rule 804(b)(3) and agreed to transmit them
to the Supreme Court for its consideration with a recommendation that they be adopted by
the Court and transmitted to Congress in accordance with the law.

Approved proposed Guidelines for Distinguishing Between Matters Appropriate for
Standing Orders and Matters Appropriate for Local Rules and for Posting Standing
Orders on a Court’s Web Site and agreed to transmit them, along with an explanatory
report, to the courts.

Preliminary Report, Sept. 2009 - Page 7
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MEMORANDUM

DATE: October 16, 2009

TO: Advisory Committee on Appellate Rules

FROM: Catherine T. Struve, Reporter

RE: Criminal Rules Committee’s consideration of indicative rulings

The Criminal Rules Committee considered the question of indicative rulings at its
October 13, 2009 meeting. The agenda materials that formed the basis for that consideration are
enclosed. Iunderstand that the Criminal Rules Committee’s discussion on October 13 resulted in
some changes to the proposed Committee Note, and I will provide an update concerning those
changes when I have the specifics. '

Encl.
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Sara Sun Beale, Reporter
RE: Indicative Rulings
DATE: September 22, 2009

Appellate Rule 12.1 and Civil Rule 62.1, which are scheduled to go into effect on December
1,2009, create a mechanism for obtaining “indicative rulings.” The question is whether to propose
a parallel provision in the Criminal Rules. This issue was discussed briefly at the October 2007
meeting of the Advisory Committee. The Committee expressed interest in considering such a rule,
but further action was deferred to allow the Civil and Appellate Rules to work their way through the
process.

1. The New Civil and Appellate Rules

New Civil Rule 62.1 will establish procedures facilitating the remand of certain
post-judgment motions filed after an appeal has been docketed in a case in which the district court
indicates that it would grant the motion.

New Appellate Rule 12.1 sets out procedures to be followed for motions that the district court
cannot grant because an appeal is pending. In a memorandum to the Appellate Rules Committee
(excerpted infra), Professor Catherine Struve describes the origins of the proposal to incorporate
indicative rulings explicitly in the rules, and also notes they have been employed in criminal as well
as civil cases. In United States v. Cronic, 466 U.S. 648, 667 n.42 (1984), the Supreme Court
recognized the practice of indicative rulings in criminal cases, and the local rules of the D.C. and 7th
Circuits, which appear to be applicable to criminal cases, provide procedures for indicative rulings.
Appellate Rule 12.1 was intentionally drafted in broad terms that would not limit the existing
authority for indicative rulings in any case — civil, criminal, or bankruptcy.

The Committee note to Rule 12.1 addresses the possibility of indicative rulings in criminal
cases. It states:
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The procedure formalized by Rule 12.1 is helpful when relief is sought from an
order that the court cannot reconsider because the order is the subject of a pending appeal.
In the criminal context, the Committee anticipates that Rule 12.1 will be used primarily if
not exclusively for newly discovered evidence motions under Criminal Rule 33(b)(1) (see
United States v. Cronic, 466 U.S. 648, 667 n.42 (1984)), reduced sentence motions under
Criminal Rule 35(b), and motions under 18 U.S.C. § 3582(c).

2. Indicative Rulings in Criminal Cases: Action in the Appellate Rules Committee
and the Standing Committee

During the consideration of the Rules 12.1, the Solicitor General expressed concern over
the possibility that the new rule might be subject to misuse in the criminal context. Both the
Appellate Rules Committee and the Standing Committee addressed these concerns in the context
of the language of the Committee Note.

After the public comment period, the Solicitor General suggested that Rule 12.1's
Committee Note be revised to read: “Appellate Rule 12.1 is limited to the Civil Rule 62.1

context and to newly discovered evidence motions under Criminal Rule 33(b)(1), as provided in
United States v. Cronic, 466 U.S. 648 n.42 (1984), reduced sentence motions under Criminal

Rule 35(b), and motions under 18 U.S.C. 3582(c).” (emphasis added). The Solicitor General’s
letter of February 14, 2008, explained:

We make this proposal after extensive consultations with our criminal law experts
within the Justice Department, including in the United States Attorneys' offices
throughout the United States. Their broad experience makes clear that the issue of
possible indicative rulings legitimately arises only in the context of FRCrP 33(b)(1)
(dealing with motions for a new trial based on newly discovered evidence), FRCrP 35(b))
dealing with motions by the Government for a reduced sentence because of a defendant's
substantial assistance), and 18 U.S.C. 3582(c) (dealing with motions for a reduction in
sentence from the Director of the Bureau of Prisons or based on a retroactive guidelines
amendment); we are not aware of any other types of motions in criminal cases for which
an indicative ruling might be appropriate. We are concerned that, without the change to
the Committee Note that we are urging, the federal district courts will be swamped with
inappropriate motions by prisoners acting pro se who do not understand the limited
purposes for which indicative rulings are warranted.

At its April 2008 meeting in the Advisory Committee on Appellate Rules discussed the
Solicitor General’s concerns, but declined to adopt the language he suggested. The minutes
reflect the following discussion:

A member asked how the DOJ could be sure that the three situations listed in its

suggested language are the only criminal contexts in which the indicative-ruling practice
might prove useful. A judge member questioned how likely the indicative-ruling practice
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is to be used in the criminal context. Another judge observed that in a recent Tenth
Circuit decision, the court abated an appeal in order to permit the appellant to file a
Section 2255 motion in the district court; he observed that it would be undesirable for the
Note to state that such a procedure is foreclosed. Another judge member asked the DOIJ to
explain the reason for its concern about the Reporter’s suggested Note language. Mr.
Letter responded that the DOJ is concerned that without limiting language in the Note, the
indicative-ruling mechanism might be misused by jailhouse litigants. The judge member
responded that his instinct is to avoid defining or limiting the uses to which the
mechanism can be put. The Solicitor General asked whether the Committee would be
willing to say “envisions” rather than “anticipates.” A member wondered whether, given
the DOJ’s concerns, it might be better to remove the Note’s reference to the criminal
context. It was noted, however, that the Criminal Rules Committee is planning to
consider whether to adopt an indicative-ruling provision for the Criminal Rules; the
Criminal Rules Committee might benefit from the opportunity to observe how the
practice develops under new Appellate Rule 12.1. A member expressed support for the
term “anticipates.” By voice vote, the Committee decided to adopt the Reporter’s
suggested changes to the Note language for the Note’s second paragraph and for the first
sentence of the Note’s last paragraph.

The issue was raised again at the Standing Committee, and the language of the
Committee Note was modified to address the concern that the language proposed by the
Advisory Committee was “too restrictive” and might not allow for the use of the procedure in
unforseen situations where it would be of value. The minutes describe the discussion of this
concern as follows:

Professor Struve explained that the advisory committee had been reluctant to limit
the rule to the three situations suggested by the Department of Justice because there may
be other situations when indicative rulings are appropriate. A member added that the
procedure could be useful in handling § 2255 motions, as appellate courts have said that a
district court should rarely hear a § 2255 motion when an appeal is pending. He noted that
a three-judge panel of his court recently had permitted use of the indicative ruling
procedure in a § 2255 case. But Mr. Tenpas responded that the Department was
particularly concerned about systematic use, and abuse, of the procedure by pro se
inmates in § 2255 cases.

A member pointed out that the principal safeguard against abuse is that the court
of appeals has discretion to deny any request for an indicative ruling and may refuse to
remand a matter to the trial court. The discretion vested in the court of appeals safeguards
against excessive use of the procedure.

After the chair of the Advisory Committee and the reporter accepted the language that had been

proposed to avoid an unduly restrictive interpretation of Rule 12.1 in criminal cases, the Standing
Committee approved the Rule with the new language in the Committee Note.
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3. Issue Presented

The question is whether to move forward at this time with a proposed amendment to the
Federal Rules of Criminal Procedure that would parallel Civil Rule 62.1 and dovetail with new
Appellate Rule 12.1.

An amendment to the Criminal Rules is not necessary in order for the parties in criminal
cases to seek indicative rulings. As described in Professor Struve’s memorandum, this practice is
already employed from time to time in criminal cases. The practice was recognized by the
Supreme Court in United States v. Cronic, 466 U.S. 648 n.42 (1984), and made applicable to
criminal cases by the local rules in some circuits.'

Although the practice of indicative rulings was also established in civil cases prior to the
adoption of Rules 12.1 and 62.1, those rules were adopted in order to promote awareness of the
possibility of indicative rulings, ensure that the possibility was available in all circuits, and
render the relevant procedures uniform throughout the circuits. The question is whether the same
justifications warrant a new Rule of Criminal Procedure.

In general, Judicial Conference policy is to be consistent throughout the rules in dealing
with the same general issue. On the other hand, there are distinct concerns in the criminal
context. Solicitor General Waxman, who first proposed an appellate rule on indicative rulings,
favored explicitly excluding criminal cases. And, as noted above, the Department of Justice
continued to express concerns that pro se prisoners would clog the system with inappropriate
efforts to employ the indicative ruling procedure unless it was limited to a specific class of cases:
Rule 33 motions based upon newly discovered evidence, Government motions for substantial
assistance sentence reductions under Rule 35(b), and motions for a reduction based upon a
retroactive change in the Sentencing Guidelines.

Since the new Civil and Appellate rules have not yet taken effect, we do not know
whether they will increase the frequency with which the parties will seek indicative rulings in
criminal cases.

4. Additional materials

The following materials are included as attachments to this report:

® A draft rule of Criminal Procedure based on Civil Rule 62.1

® Civil Rule 62.1, Appellate Rule 12.1, and the accompanying Committee Notes

'"Those local rules may be repealed or revised when Rules 12.1 and 62.1 go into effect on
December 1, 20009.
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® Professor Struve’s memorandum to the Appellate Rules Committee — providing the
history of the proposals and addressing the question whether indicative rulings
should be available in criminal cases

® The Minutes of the Standing Committee (June 2008)
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DRAFT CRIMINAL RULE BASED ON CIVIL RULE 62.1

Rule XX. Indicative Ruling on a Motion for Relief That is Barred

by a Pending Appeal

(a)  Relief Pending Appeal. If a timely motion is made for relief that

the court lacks authority to grant because of an appeal that has been

docketed and is pending, the court may:

a defer considering the motion;

2) deny the motion; or

(3)  state either that it would grant the motion if the court of

appeals remands for that purpose or that the motion raises a

substantial issue.

(b)  Notice to the Court of Appeals. The movant must promptly notify

the circuit clerk under Federal Rule of Appellate Procedure 12.1 if

the district court states that it would grant the motion or that the

motion raises a substantial issue,

(©) Remand. The district court may decide the motion if the court of

appeals remands for that purpose.

Committee Note

This new rule adopts for any motion that the district court cannot grant
because of a pending appeal the practice that most courts follow when a party

90



makes a motion under Rule 60(b) of the Federal Rules of Civil Procedure to
vacate a judgment that is pending on appeal. After an appeal has been docketed
and while it remains pending, the district court cannot grant a Rule 60(b) motion
without a remand. But it can entertain the motion and deny it, defer consideration,
or state that it would grant the motion if the the court of appeals remands for that
purpose or state that the motion raises a substantial issue. Experienced lawyers
often refer to the suggestion for remand as an “indicative ruling.” (Appellate Rule
4(a)(4) lists six motions that, if filed within the relevant time limit, suspend the
effect of a notice of appeal filed before or after the motion is filed until the last
such motion is disposed of. The district court has authority to grant the motion
without resorting to the indicative ruling procedure.)

This clear procedure is helpful whenever relief is sought from an order that
the court cannot reconsider because the order is the subject of a pending appeal.
Rule XX does not attempt to define the circumstances in which an appeal limits or
defeats the district court’s authority to act in the face of a pending appeal. The
rules that govern the relationship between trial courts and appellate courts may be
complex, depending in part on the nature of the order and the source of appeal
jurisdiction. Rule XX applies only when those rules deprive the district court of
authority to grant relief without appellate permission. If the district court
concludes that it has authority to grant relief without appellate permission, it can
act without falling back on the indicative ruling procedure.

To ensure proper coordination of proceedings in the district court and in
the appellate court, the movant must notify the circuit clerk under Federal Rule of
Appellate Procedure 12.1 if the district court states that it would grant the motion
or that the motion raises a substantial issue. Remand is in the court of appeals’
discretion under Appellate Rule 12.1.

Often it will be wise for the district court to determine whether it in fact
would grant the motion if the court of appeals remands for that purpose. But a
motion may present complex issues that require extensive litigation and that may
either be mooted or be presented in a different context by decision of the issues
raised on appeal. In such circumstances the district court may prefer to state that
the motion raises a substantial issue, and to state the reasons why it prefers to
decide only if the court of appeals agrees that it would be useful to decide the
motion before decision of the pending appeal. The district court is not bound to
grant the motion after stating that the motion raises a substantial issue; further
proceedings on remand may show that the motion ought not be granted.
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FEDERAL RULES OF CIVIL PROCEDURE

Rule 62.1. Indicative Ruling on a Motion for Relief That is Barred by a
Pending Appeal

(a) Relief Pending Appeal. If a timely motion is made for relief that the
court lacks authority to grant because of an appeal that has been docketed
and is pending, the court may:

1) defer considering the motion;

2) deny the motion; or

3) state either that it would grant the motion if the court of appeals
remands for that purpose or that the motion raises a substantial
issue.

(b)  Notice to the Court of Appeals. The movant must promptly notify the
circuit clerk under Federal Rule of Appellate Procedure 12.1 if the district
court states that it would grant the motion or that the motion raises a
substantial issue.

(c) Remand. The district court may decide the motion if the court of appeals
remands for that purpose.

Committee Note

This new rule adopts for any motion that the district court cannot grant
because of a pending appeal the practice that most courts follow when a party
makes a Rule 60(b) motion to vacate a judgment that is pending on appeal. After
an appeal has been docketed and while it remains pending, the district court
cannot grant a Rule 60(b) motion without a remand. But it can entertain the
motion and deny it, defer consideration, or state that it would grant the motion if
the the court of appeals remands for that purpose or state that the motion raises a
substantial issue. Experienced lawyers often refer to the suggestion for remand as
an “indicative ruling.” (Appellate Rule 4(a)(4) lists six motions that, if filed
within the relevant time limit, suspend the effect of a notice of appeal filed before
or after the motion is filed until the last such motion is disposed of. The district
court has authority to grant the motion without resorting to the indicative ruling
procedure.)

This clear procedure is helpful whenever relief is sought from an order that
the court cannot reconsider because the order is the subject of a pending appeal.
Rule 62.1 does not attempt to define the circumstances in which an appeal limits
or defeats the district court’s authority to act in the face of a pending appeal. The
rules that govern the relationship between trial courts and appellate courts may be
complex, depending in part on the nature of the order and the source of appeal
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jurisdiction. Rule 62.1 applies only when those rules deprive the district court of
authority to grant relief without appellate permission. If the district court
concludes that it has authority to grant relief without appellate permission, it can
act without falling back on the indicative ruling procedure.

To ensure proper coordination of proceedings in the district court and in
the appellate court, the movant must notify the circuit clerk under Federal Rule of
Appellate Procedure 12.1 if the district court states that it would grant the motion
or that the motion raises a substantial issue. Remand is in the court of appeals’
discretion under Appellate Rule 12.1.

Often it will be wise for the district court to determine whether it in fact
would grant the motion if the court of appeals remands for that purpose. But a
motion may present complex issues that require extensive litigation and that may
either be mooted or be presented in a different context by decision of the issues
raised on appeal. In such circumstances the district court may prefer to state that
the motion raises a substantial issue, and to state the reasons why it prefers to
decide only if the court of appeals agrees that it would be useful to decide the
motion before decision of the pending appeal. The district court is not bound to
grant the motion after stating that the motion raises a substantial issue; further
proceedings on remand may show that the motion ought not be granted.
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FEDERAL RULES OF APPELLATE PROCEDURE

Rule 12.1. Remand After an Indicative Ruling by the District Court on a
Motion for Relief That Is Barred by a Pending Appeal

(a) Notice to the Court of Appeals. If atimely motion is made in the district court
for relief that it lacks authority to grant because of an appeal that has been
docketed and is pending, the movant must promptly notify the circuit clerk if
the district court states either that it would grant the motion or that the motion
raises a substantial issue.

(a) Remand After an Indicative Ruling. If the district court states that it would
grant the motion or that the motion raises a substantial issue, the court of
appeals may remand for further proceedings but retains jurisdiction unless it
expressly dismisses the appeal. [f the court of appeals remands but retains
jurisdiction, the parties must promptly notify the circuit clerk when the district
court has decided the motion on remand.

Committee Note

This new rule corresponds to Federal Rule of Civil Procedure 62.1, which
adopts for any motion that the district court cannot grant because of a pending appeal
the practice that most courts follow when a party moves under Civil Rule 60(b) to
vacate a judgment that is pending on appeal. After an appeal has been docketed and
while it remains pending, the district court cannot grant relief under a rule such as
Civil Rule 60(b) without a remand. But it can entertain the motion and deny it, defer
consideration, state that it would grant the motion if the court of appeals remands for
that purpose, or state that the motion raises a substantial issue. Experienced lawyers
often refer to the suggestion for remand as an “indicative ruling.” (Appellate Rule
4(a)(4) lists six motions that, if filed within the relevant time limit, suspend the effect
of anotice of appeal filed before or after the motion is filed until the last such motion
is disposed of. The district court has authority to grant the motion without resorting
to the indicative ruling procedure.)

The procedure formalized by Rule 12.1 is helpful when reliefis sought from an
order that the court cannot reconsider because the order is the subject of a pending
appeal. In the criminal context, the Committee anticipates that Rule 12.1 will be
used primarily if not exclusively for newly discovered evidence motions under
Criminal Rule 33(b)(1) (see United States v. Cronic, 466 U.S. 648,667 n.42 (1984)),
reduced sentence motions under Criminal Rule 35(b), and motions under 18 U.S.C.
§ 3582(c).

10
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Rule 12.1 does not attempt to define the circumstances in which an appeal
limits or defeats the district court’s authority to act in the face of a pending appeal.
The rules that govern the relationship between trial courts and appellate courts may
be complex, depending in part on the nature of the order and the source of appeal
jurisdiction. Appellate Rule 12.1 applies only when those rules deprive the district
court of authority to grant relief without appellate permission.

To ensure proper coordination of proceedings in the district court and in the
court of appeals, the movant must notify the circuit clerk if the district court states
that it would grant the motion or that the motion raises a substantial issue. The
“substantial issue” standard may be illustrated by the following hypothetical: The
district court grants summary judgment dismissing a case. While the plaintiff’s
appeal is pending, the plaintiff moves for relief from the judgment, claiming newly
discovered evidence and also possible fraud by the defendant during the discovery
process. Ifthe district court reviews the motion and indicates that the motion “raises
asubstantial issue,” the court of appeals may well wish to remand rather than proceed
to determine the appeal.

Ifthe district court states that it would grant the motion or that the motion raises
a substantial issue, the movant may ask the court of appeals to remand so that the
district court can make its final ruling on the motion. In accordance with Rule
47(a)(1), a local rule may prescribe the format for the litigants’ notifications and the
district court’s statement.

Remand is in the court of appeals’ discretion. The court of appeals may remand
all proceedings, terminating the initial appeal. In the context of postjudgment
motions, however, that procedure should be followed only when the appellant has
stated clearly its intention to abandon the appeal. The danger is that if the initial
appeal is terminated and the district court then denies the requested relief, the time
for appealing the initial judgment will have run out and a court might rule that the
appellant is limited to appealing the denial of the postjudgment motion. The latter
appeal may well not provide the appellant with the opportunity to raise all the
challenges that could have been raised on appeal from the underlying judgment. See,
e.g., Browder v. Dir., Dep’t of Corrections of Ill., 434 U.S. 257, 263 n.7 (1978)
(“[A]n appeal from denial of Rule 60(b) relief does not bring up the underlying
judgment for review.”). The Committee does not endorse the notion that a court of
appeals should decide that the initial appeal was abandoned — despite the absence
of any clear statement of intent to abandon the appeal — merely because an unlimited
remand occurred, but the possibility that a court might take that troubling view
underscores the need for caution in delimiting the scope of the remand.

The court of appeals may instead choose to remand for the sole purpose of
ruling on the motion while retaining jurisdiction to proceed with the appeal after the

11

95



FEDERAL RULES OF APPELLATE PROCEDURE

district court rules on the motion (if the appeal is not moot at that point and if any
party wishes to proceed). This will often be the preferred course in the light of the
concerns expressed above. It is also possible that the court of appeals may wish to
proceed to hear the appeal even after the district court has granted relief on remand;
thus, even when the district court indicates that it would grant relief, the court of
appeals may in appropriate circumstances choose a limited rather than unlimited
remand.

If the court of appeals remands but retains jurisdiction, subdivision (b) requires
the parties to notify the circuit clerk when the district court has decided the motion
on remand. This is a joint obligation that is discharged when the required notice is
given by any litigant involved in the motion in the district court.

When relief is sought in the district court during the pendency of an appeal,
litigants should bear in mind the likelihood that a new or amended notice of appeal
will be necessary in order to challenge the district court’s disposition of the motion.
See, e.g., Jordan v. Bowen, 808 F.2d 733, 736-37 (10th Cir. 1987) (viewing district
court’s response to appellant’s motion for indicative ruling as a denial of appellant’s
request for relief under Rule 60(b), and refusing to review that denial because
appellant had failed to take an appeal from the denial); TAAG Linhas Aereas de
Angola v. Transamerica Airlines, Inc., 915 F.2d 1351, 1354 (9th Cir. 1990)
(“[WThere a 60(b) motion is filed subsequent to the notice of appeal and considered
by the district court after a limited remand, an appeal specifically from the ruling on
the motion must be taken if the issues raised in that motion are to be considered by
the Court of Appeals.”).

12
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MEMORANDUM

DATE: March 27,2007

TO: Advisory Committee on Appellate Rules
CC: Reporters and Advisory Committee Chairs
FROM: Catherine T. Struve

RE: Item No. 07-AP-B: Proposed Appellate Rule on indicative rulings

This memo considers possible options for a proposed Appellate Rule 12.1 that would reflect
the procedure to be followed when a district court is asked for relief that it lacks authority to
grant due to a pending appeal. If the Appellate Rules Committee approves the proposed Rule,
the goal would be to seek permission to publish the proposed Rule for comment this summer,
along with proposed Civil Rule 62.1.

I.  History of the proposal

In March 2000, the Solicitor General proposed that the Appellate Rules Committee consider
adopting a new Appellate Rule 4.1 to address the practice of indicative rulings.> The Department
of Justice argued that a FRAP rule on this topic would promote awareness of the possibility of
indicative rulings; would ensure that the possibility was available in all circuits; and would
render the relevant procedures uniform throughout the circuits.> The Appellate Rules Committee
discussed the proposal at its April 2000 meeting and retained the matter on its study agenda. At
the April 2001 meeting, the Committee concluded that the DOJ’s proposal should be referred to
the Civil Rules Committee, on the ground that any such rule would more appropriately be placed
in the Civil Rules.*

? See Minutes of the Advisory Committee on Appellate Rules, April 13, 2000.
3 See id.
* See Minutes of the Advisory Committee on Appellate Rules, April 11, 2001.
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At its May 2006 meeting, the Civil Rules Committee approved a recommendation to
publish for comment a new Civil Rule 62.1 concerning indicative rulings. Though the
Committee decided not to request publication in summer 2006, it reported on the proposal at the
Standing Committee’s June 2006 meeting; at that meeting, there was some discussion of the
placement and caption of the proposed Civil Rule. Further discussion of the proposed Civil Rule
took place at the Standing Committee’s January 2007 meeting, and the Standing Committee has
asked the Appellate Rules Committee to consider adopting an Appellate Rules provision that
recognizes the Civil Rule 62.1 procedure. The Standing Committee has asked the Civil and
Appellate Rules Committees to coordinate so that the provisions concerning indicative rulings
will dovetail and will be published for comment simultaneously. A copy of the current draft of
proposed Civil Rule 62.1 is enclosed.

In February 2007, we asked Fritz Fulbruge for his input (and that of his fellow circuit
clerks) on the indicative-ruling proposal. His memo — which reports his thoughts and those of
the D.C. Circuit and Third Circuit clerks — is attached. Fritz reports that overall the clerks do not
seem enthusiastic about the proposed rule, in part because “the appellate courts are satisfied
with leaving the issue at rest because of locally developed procedures.” Mark Langer, the D.C.
Circuit clerk, states: “I prefer not to have any rule. We handle things pretty well here without a
rule.” Despite their doubts about the necessity of a national rule, however, Fritz and the two
other clerks who commented on the proposal have provided very helpful insights, which I have
attempted to incorporate into this memo and the proposed Rule and Note.

II. Current circuit practices concerning indicative rulings

Ordinarily, “a federal district court and a federal court of appeals should not attempt to
assert jurisdiction over a case simultaneously. The filing of a notice of appeal is an event of
jurisdictional significance--it confers jurisdiction on the court of appeals and divests the district
court of its control over those aspects of the case involved in the appeal.” Griggs v. Provident
Consumer Disc. Co., 459 U.S. 56, 58 (1982).> Thus, in civil cases the pendency of an appeal
limits the district court’s possible dispositions of a motion for relief from the judgment under

> See also In re Jones, 768 F.2d 923, 931 (7th Cir. 1985) (Posner, J., concurring) (“The
purpose of the rule is to keep the district court and the court of appeals out of each other's
hair....”).

-14-
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Rule 60(b).° The court has three options: (1) deny the motion,’ (2) defer consideration of the

¢ By pendency of an appeal, I mean to refer to instances when the notice of appeal has
become effective. A Civil Rule 60(b) motion that is filed no later than 10 days after entry of
judgment tolls the time for taking an appeal, and a notice of appeal filed before the disposition of
such a motion does not “become][] effective” until the entry of the order disposing of the motion.
Appellate Rule 4(a)(4)(B)(1).

7 See Puerto Rico v. SS Zoe Colocotroni, 601 F.2d 39, 42 (1st Cir. 1979) (“{W]hen an
appeal is pending from a final judgment, parties may file Rule 60(b) motions directly in the
district court without seeking prior leave from us. The district court is directed to review any
such motions expeditiously, within a few days of their filing, and quickly deny those which
appear to be without merit....”"); Hyle v. Doctor's Assocs., Inc., 198 F.3d 368, 372 n.2 (2d Cir.
1999) (“Like most circuits ... , we have recently recognized the power of a district court to deny a
Rule 60(b) motion after the filing of a notice of appeal from the judgment sought to be modified,
see, e.g., Selletti v. Carey, 173 F.3d 104, 109 (2d Cir. 1999); Toliver v. County of Sullivan, 957
F.2d 47, 49 (2d Cir. 1992), notwithstanding an earlier contrary authority, see Weiss v. Hunna,
312 F.2d 711, 713 (2d Cir. 1963), which had previously been cited with apparent approval, see
New York State National Organization for Women, 886 F.2d 1339, 1349-50 (2d Cir. 1989);
Contemporary Mission, Inc. v. United States Postal Service, 648 F.2d 97, 107 (2d Cir. 1981).”);
United States v. Contents of Accounts Numbers 3034504504 and 144-07143 at Merrill Lynch,
Pierce, Fenner & Smith, Inc., 971 F.2d 974, 988 (3d Cir. 1992); Fobian v. Storage Tech. Corp.,
164 F.3d 887, 891 (4th Cir. 1999) (“[ W]hen a Rule 60(b) motion is filed while a judgment is on
appeal, the district court has jurisdiction to entertain the motion, and should do so promptly. If
the district court determines that the motion is meritless, as experience demonstrates is often the
case, the court should deny the motion forthwith; any appeal from the denial can be consolidated
with the appeal from the underlying order.”); Karaha Bodas Co. v. Perusahaan Perambangan
Minyak Dan Gas Bumi Negara, No. 02-20042, 2003 WL 21027134, at *4 (5th Cir. 2003)
(unpublished per curiam opinion) (“Under the Fifth Circuit's procedure, the appellate court asks
the district court to indicate, in writing, its inclination to grant or deny the Rule 60(b) motion. If
the district court determines that the motion is meritless, the appeal from the denial is
consolidated with the appeal from the underlying order.”); Kusay v. United States, 62 F.3d 192,
195 (7th Cir. 1995) (“Many cases, including United States v. Cronic, 466 U.S. 648, 667 n.42
(1984), say that a district court may deny, but not grant, a post-judgment motion while an appeal
is pending. Cronic involved a motion for a new trial under Fed.R.Crim.P. 33, but the principle is
general.”); Hunter v. Underwood, 362 F.3d 468, 475 (8th Cir. 2004) (“Our case law ... permits
the district court to consider a Rule 60(b) motion on the merits and deny it even if an appeal is
already pending in this court ....”); Mahone v. Ray, 326 F.3d 1176, 1180 (11th Cir. 2003)
(“[D]istrict courts retain jurisdiction after the filing of a notice of appeal to entertain and deny a
Rule 60(b) motion.”).

The Supreme Court has stated in passing that “the pendency of an appeal does not affect
the district court's power to grant Rule 60 relief.” Stone v. LN.S., 514 U.S. 386, 401 (1995). But
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motion,® or (3) indicate its inclination to grant the motion and await a remand from the Court of
Appeals for that purpose.” The district court’s options are further limited within the Ninth

a number of courts “have explicitly recognized that the statement in Stone is dicta and thus have
not modified their similar Rule 60(b) approach.” Shepherd v. Int’l Paper Co., 372 F.3d 326, 331
(5th Cir. 2004) (adopting this view).

8 Cf LSJ Inv. Co. v. O.L.D., Inc., 167 F.3d 320, 324 (6th Cir. 1999) (holding that
although Sixth Circuit “cases allow the court to entertain a motion for relief even while an appeal
is pending, they do not require the court to do so. Once the defendants appealed, it was not
erroneous for the district court to let the appeal take its course.”).

Some circuits, however, have suggested that deferral is generally inappropriate. See, e.g.,
Puerto Rico v. SS Zoe Colocotroni, 601 F.2d 39, 42 (1st Cir. 1979) (“[ W]hen an appeal is
pending from a final judgment, parties may file Rule 60(b) motions directly in the district court
without seeking prior leave from us. The district court is directed to review any such motions
expeditiously, within a few days of their filing, and quickly deny those which appear to be
without merit....”).

? See Fobian v. Storage Tech. Corp., 164 F.3d 887, 891 (4th Cir. 1999) (“If the district
court is inclined to grant the motion, it should issue a short memorandum so stating. The movant
can then request a limited remand from this court for that purpose.”); Karaha Bodas Co., L.L.C.
v. Perusahaan Perambangan Minyak Dan Gas Bumi Negara, No. 02-20042, 2003 WL
21027134, at *4 (5th Cir. 2003) (unpublished per curiam opinion) (“If the district court is
inclined to grant the motion, it should issue a short memorandum so stating. Appellant may then
move this court for a limited remand so that the district court can grant the Rule 60(b) relief.
After the Rule 60(b) motion is granted and the record reopened, the parties may then appeal to
this court from any subsequent final order.”); Bovee v. Coopers & Lybrand C.P.A., 272 F.3d 356,
364 (6th Cir. 2001) (“Where a party seeks to make a motion under Fed.R.Civ.P. 60(b) to vacate
the judgment of a district court, after notice of appeal has been filed, the proper procedure is for
that party to file the motion in the district court. . . . If the district judge was inclined to grant the
motion, he or she could enter an order so indicating; and, the party could then file a motion in the
Court of Appeals to remand.”); Kusay v. United States , 62 F.3d 192, 195 (7th Cir. 1995) (“A
district judge disposed to alter the judgment from which an appeal has been taken must alert the
court of appeals, which may elect to remand the case for that purpose.”); Pioneer Ins. Co. v. Gelt,
558 F.2d 1303, 1312 (8th Cir. 1977) (“If, on the other hand, the district court decides that the
motion should be granted, counsel for the movant should request the court of appeals to remand
the case so that a proper order can be entered.”); Mahone v. Ray, 326 F.3d 1176, 1180 (11th Cir.
2003) (“[A] district court presented with a Rule 60(b) motion after a notice of appeal has been
filed should consider the motion and assess its merits. It may then deny the motion or indicate its
belief that the arguments raised are meritorious. If the district court selects the latter course, the
movant may then petition the court of appeals to remand the matter so as to confer jurisdiction on
the district court to grant the motion.”); Hoai v. Vo, 935 F.2d 308, 312 (D.C. Cir. 1991)
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Circuit, because that circuit takes the view that the district court lacks power to deny a Rule 60(b)
motion while an appeal is pending.' Though the Ninth Circuit thus diverges from other circuits
on the question of whether a district court can deny such a motion without a remand, its
indicative-ruling procedure seems fairly similar, in other respects, to that in other circuits."!

Local rules or practices addressing the practice of indicative rulings currently exist in the
Sixth,'? Seventh' and D.C."* Circuits. I was unable to find local rules or handbook provisions

(“[W]hen both a Rule 60(b) motion and an appeal are pending simultaneously . . . . the District
Court may consider the 60(b) motion and, if the District Court indicates that it will grant relief,
the appellant may move the appellate court for a remand in order that relief may be granted.”).

1% See Smith v. Lujan, 588 F.2d 1304, 1307 (9th Cir. 1979).

That the Sixth Circuit might take this view is suggested by its statement that the pendency
of an appeal deprived the district court of jurisdiction to decide a Rule 60(b) motion. See S.E.C.
v. Johnston, 143 F.3d 260, 263 (6th Cir. 1998), abrogated on other grounds by Raymond B.
Yates, M.D., P.C. Profit Sharing Plan v. Hendon, 541 U.S. 1, 16 (2004).

' See, e.g., Williams v. Woodford, 384 F.3d 567, 586 (9th Cir. 2004).

12 Sixth Circuit Rule 45 provides in relevant part:

Duties of Clerks--Procedural Orders

(a) Orders That May be Entered by Clerk. The clerk may prepare, sign and enter
orders or otherwise dispose of the following matters without submission to this
Court or a judge, unless otherwise directed:

(7) Orders granting remands and limited remands for the purpose of
allowing the district court to grant a particular relief requested by a party and to
which no other party has objected, or where the parties have moved jointly, where
such motion is accompanied by the certification of the district court pursuant to
First National Bank of Salem, Ohio v. Hirsch, 535 F.2d 343 (6th Cir. 1976).

The procedure set by First National Bank is as follows: “[T]he party seeking to file a Rule 60(b)
motion ... should ... file[] that motion in the district court. If the district judge is disposed to grant
the motion, he may enter an order so indicating and the party may then file a motion to remand in
this court.” First Nat’l Bank of Salem, Ohio v. Hirsch, 535 F.2d 343, 346 (6th Cir. 1976).

13 Seventh Circuit Rule 57 provides:

Circuit Rule 57. Remands for Revision of Judgment
A party who during the pendency of an appeal has filed a motion under
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concerning indicative rulings in the other Circuits. The reason may be that, as Fritz reports, the
indicative-ruling procedure is not often used; Fritz estimates that in the Fifth Circuit such
requests surface only about 30 times per year.

III. Questions to be addressed

* & % k% %

A. Should the Appellate Rule encompass remands in criminal cases?

The indicative-ruling process on the criminal side appears to be roughly similar to that

Fed. R. Civ. P. 60(a) or 60(b), Fed. R. Crim. P. 35(b), or any other rule that
permits the modification of a final judgment, should request the district court to
indicate whether it is inclined to grant the motion. If the district court so indicates,
this court will remand the case for the purpose of modifying the judgment. Any
party dissatisfied with the judgment as modified must file a fresh notice of appeal.

4 D.C. Circuit Handbook of Practice and Internal Procedures VIILE. provides:

E. Motions for Remand
(See D.C. Cir. Rule 41(b).)

Parties may file a motion to remand either the case or the record for a
number of reasons, including to have the district court or agency reconsider a
matter, to adduce additional evidence, to clarify a ruling, or to obtain a statement
of reasons. The Court also may remand a case or the record on its own motion.

If the case is remanded, this Court does not retain jurisdiction, and a new
notice of appeal or petition for review will be necessary if a party seeks review of
the proceedings conducted upon remand. See D.C. Cir. Rule 41(b). In general, a
remand of the case occurs where district court or agency reconsideration is
necessary. See, e.g., Raton Gas Transmission Co. v. FERC, 852 F.2d 612 (D.C.
Cir. 1988); Siegel v. Mazda Motor Co., 835 F.2d 1475 (D.C. Cir. 1987). By
contrast, if only the record is remanded, such as where additional fact-finding is
necessary, this Court retains jurisdiction over the case. See D.C. Cir. Rule 41(b).

It is important to note that where an appellant, either in a criminal or a
civil case, seeks a new trial on the ground of newly discovered evidence while his
or her appeal is pending, or where other relief is sought in the district court, the
appellant must file the motion seeking the requested relief in the district court. See
Smith v. Pollin, 194 F.2d 349, 350 (D.C. Cir. 1952); Fed. R. Crim. P. 33; Fed. R.
Civ. P. 60. If that court indicates that it will grant the motion, the appellant should
move this Court to remand the case to enable the district court to act. See Smith v.
Pollin, 194 F.2d at 350.
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envisioned in proposed Civil Rule 62.1. When a new trial motion under Criminal Rule 33" is
made during the pendency of an appeal, “[t]he District Court ha[s] jurisdiction to entertain the
motion and either deny the motion on its merits, or certify its intention to grant the motion to the
Court of Appeals, which [can] then entertain a motion to remand the case.” United States v.
Cronic, 466 U.S. 648, 667 n.42 (1984).'6

Under the current rules,'” a pending appeal affects motions under Criminal Rule 35(a)

> Criminal Rule 33(b)(1) explicitly notes the need for a remand before the district court
can grant a motion for a new trial: “If an appeal is pending, the court may not grant a motion for
a new trial until the appellate court remands the case.”

' See U.S. v. Graciani, 61 F.3d 70, 77 (1st Cir. 1995) (adopting this procedure); U.S. v.
Camacho, 302 F.3d 35, 36-37 (2d Cir. 2002) (citing Cronic and stating that “the district court
retains jurisdiction to deny a Rule 33 motion during the pendency of an appeal, even though it
may not grant such motion unless the Court of Appeals first remands the case to the district
court”); U.S. v. Fuentes-Lozano, 580 F.2d 724, 726 (S5th Cir. 1978) (per curiam) (“A motion for
a new trial may be presented directly to the district court while the appeal is pending; that court
may not grant the motion but may deny it, or it may advise us that it would be disposed to grant
the motion if the case were remanded. Alternatively, as here, to avoid delay, the appellant may
seek a remand for the purpose of permitting the district court fully to entertain the motion.”); U.S.
v. Phillips, 558 F.2d 363, 363-64 (6th Cir. 1977) (per curiam) (“[T]he proper procedure for a
party wishing to make a motion for a new trial while appeal is pending is to first file the motion
in the district court. If that court is inclined to grant the motion, it may then so certify, and the
appellant should then make a motion in the court of appeals for a remand of the case to allow the
district court to so act.”); U.S. v. Frame, 454 F.2d 1136, 1138 (9th Cir. 1972) (per curiam) (“By
necessary implication, Rule 33 permits a district court to entertain and deny a motion for a new
trial based upon newly discovered evidence without the necessity of a remand. Only after the
district court has heard the motion and decided to grant it is it necessary to request a remand from
the appellate court.”); Garcia v. Regents of Univ. of Ca., 737 F.2d 889, 890 (10th Cir. 1984) (per
curiam) (“It is settled that under Rule 33 of the Federal Rules of Criminal Procedure a district
court may entertain a motion for new trial during the pendency of an appeal, although the motion
may not be granted until a remand request has been granted by the appellate court.”).

'" The caselaw concerning motions under Criminal Rule 35 is complicated because of
courts’ readings of a previous version of the Rule. Prior to the enactment of the Sentencing
Reform Act of 1984, Rule 35(a) stated that “[t]he court may correct an illegal sentence at any
time and may correct a sentence imposed in an illegal manner within the time provided herein for
the reduction of sentence.” Applying that Rule, the Ninth Circuit held that “the trial court retains
jurisdiction to correct [a] sentence under Rule 35(a) while [an] appeal is pending.” Doyle v. U.S.,
721 F.2d 1195, 1198 (9th Cir. 1983). Congress’s amendment to Rule 35(a), however, led the
Ninth Circuit to change its approach and hold that the district court lacked jurisdiction to grant
Rule 35(a) relief during an appeal, because the amended Rule 35 provided “that district courts
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differently than motions under Rule 35(b). It appears that the district court lacks jurisdiction to
modify a final judgment under Rule 35(b)'® while an appeal from that judgment is pending."
Appellate Rule 4(b), however, explicitly provides that the district court may correct a sentence
under Rule 35(a) despite the pendency of an appeal.”

Two of the three circuits that have provisions addressing indicative rulings address them in
the criminal as well as civil context: The Seventh Circuit’s rule addresses motions to reduce a
sentence under Criminal Rule 35(b), while the D.C. Circuit’s Handbook addresses motions for a

are to ‘correct a sentence that is determined on appeal ... to have been imposed in violation of
law, ... upon remand of the case to the court.”” U.S. v. Ortega-Lopez, 988 F.2d 70, 72 (9th Cir.
1993).

B See, e.g., U.S.v. Campbell, 40 Fed. Appx. 663, 664 (3d Cir. 2002) (nonprecedential
opinion) (“After the filing of the original notice of appeal, this Court assumed exclusive
jurisdiction over the subject matter of the appeal . . . , and the District Court lost jurisdiction to
consider a Rule 35 motion. . . . It was for that reason that the parties . . . sought a summary
remand to the District Court to permit disposition of the government's motion.”); U.S. v.
Bingham, 10 F.3d 404, 405 (7th Cir. 1993) (per curiam) (“Where a party moves for sentence
reduction under Rule 35(b) during the pendency of an appeal, it must request that the district
court certify its inclination to grant the motion. If the district court is inclined to resentence the
defendant, it shall certify its intention to do so in writing. The government (or the parties jointly)
may then request that we remand by way of a motion that includes a copy of the district court's
certification order.”).

'% This approach accords with the view expressed by the Supreme Court prior to the
adoption of the Criminal Rules. See Bermanv. U.S., 302 U.S. 211, 214 (1937) (“As the first
sentence was a final judgment and appeal therefrom was properly taken, the District Court was
without jurisdiction during the pendency of that appeal to modify its judgment by resentencing
the prisoner.”).

0 Rule 35(a) provides that “[w]ithin 7 days after sentencing, the court may correct a
sentence that resulted from arithmetical, technical, or other clear error.” Rule 4(b)(5) provides in
part: “The filing of a notice of appeal under this Rule 4(b) does not divest a district court of
jurisdiction to correct a sentence under Federal Rule of Criminal Procedure 35(a), nor does the
filing of a motion under 35(a) affect the validity of a notice of appeal filed before entry of the
order disposing of the motion.” The brevity of Rule 35(a)’s 7-day deadline helps to avoid
scenarios in which the district court and court of appeals are both acting with respect to the same
judgment. Cf. 1991 Advisory Committee Note to Rule 35 (“The Committee believed that the
time for correcting such errors should be narrowed within the time for appealing the sentence to
reduce the likelihood of jurisdictional questions in the event of an appeal and to provide the
parties with an opportunity to address the court's correction of the sentence, or lack thereof, in
any appeal of the sentence.”).
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new trial based on newly discovered evidence under Criminal Rule 33. As noted above, the
current draft Rule is drafted so as to encompass the criminal context; and the Note refers to the
procedure described in Cronic.
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Excerpt from Minutes of the Standing Committee on Practice and Procedure,
June 9-10, 2008

* % k k%

FED. R. APP. P. 12.1

Judge Stewart explained that the proposed new Rule 12.1 (remand after an indicative ruling by
the district court) was designed to accompany new FED. R. CIv. P. 62.1 (indicative ruling on a
motion for relief that is barred by a pending appeal). It had been coordinated closely with the
Advisory Committee on Civil Rules.

Judge Stewart reported that the Department of Justice had expressed concern about potential
abuse of the indicative ruling procedure in criminal cases. As a result, the advisory committee
modified the committee note after publication by editing the note’s discussion of the scope of the
rule’s application in criminal cases. Professor Struve added that the Advisory Committee on
Criminal Rules might wish to consider a change in the criminal rules to authorize indicative rulings
explicitly. Accordingly, the advisory committee had included language in the committee note to
anticipate that possible development.

A member questioned the language that had been added to the second paragraph of the
committee note stating that the advisory committee anticipates that use of indicative rulings “will
be limited to” three categories of criminal matters — newly discovered evidence motions under FED.
R. CrRIM. P. 33(b)(1), reduced sentence motions under FED. R. CRIM. P. 35(b), and motions under
18 U.S.C. § 3582(c). He worried that the language might be too restrictive and recommended that
it be revised to state that “the Committee anticipates that Rule 12.1 will be used primarily, if not
exclusively, for [those matters].”

Professor Struve explained that the advisory committee had been reluctant to limit the rule to
the three situations suggested by the Department of Justice because there may be other situations
when indicative rulings are appropriate. A member added that the procedure could be useful in
handling § 2255 motions, as appellate courts have said that a district court should rarely hear a §
2255 motion when an appeal is pending. He noted that a three-judge panel of his court recently had
permitted use of the indicative ruling procedure in a § 2255 case. But Mr. Tenpas responded that the
Department was particularly concerned about systematic use, and abuse, of the procedure by pro se
inmates in § 2255 cases.

A member pointed out that the principal safeguard against abuse is that the court of appeals has
discretion to deny any request for an indicative ruling and may refuse to remand a matter to the trial
court. The discretion vested in the court of appeals safeguards against excessive use of the procedure.

Judge Stewart and Professor Struve agreed that the recommended substitute language for the
committee note, “the Committee anticipates that Rule 12.1 will be used primarily, if not exclusively,
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for . . ., ” would be acceptable. A motion was made to approve the proposed new rule, with the
revised note language.

The committee without objection by voice vote approved the proposed new
Rule 12.1 for approval by the Judicial Conference.

* %k %k % %
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MEMORANDUM

DATE: October 16, 2009

TO: Advisory Committee on Appellate Rules
FROM: Catherine T. Struve, Reporter

RE: Item No. 08-AP-M

At the April 2009 meeting, the Committee directed me to draft a possible Rules
amendment to address the question of interlocutory tax appeals. I enclose my March 2009
memo, which summarizes the background for the proposed amendments. Part I of this memo

sets forth proposed language for the amendments, while Part 1l discusses a few drafting choices.

L. Proposed amendments
TITLE I1I. REVIEW OF A DECISION OR ORDER OF THE UNITED STATES TAX COURT
Rule 13. Review of a Decision of the Tax Court
(a) How Obtained; Time for Filing Notice of Appeal.

(1) Review of a decision of the United States Tax Court is
commenced by filing a notice of appeal with the Tax Court clerk
within 90 days after the entry of the Tax Court's decision. At the
time of filing, the appellant must furnish the clerk with enough
copies of the notice to enable the clerk to comply with Rule 3(d). If
one party files a timely notice of appeal, any other party may file a
notice of appeal within 120 days after the Tax Court's decision is

entered.
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(2) If, under Tax Court rules, a party makes a timely motion
to vacate or revise the Tax Court's decision, the time to file a notice
of appeal runs from the entry of the order disposing of the motion
or from the entry of a new decision, whichever is later.
(b) Notice of Appeal; How Filed. The notice of appeal may be filed either
at the Tax Court clerk's office in the District of Columbia or by mail addressed to
the clerk. If sent by mail the notice is considered filed on the postmark date,
subject to § 7502 of the Internal Revenue Code, as amended, and the applicable
regulations.
(c) Contents of the Notice of Appeal; Service; Effect of Filing and Service.
Rule 3 prescribes the contents of a notice of appeal, the manner of service, and the effect
of its filing and service. Form 2 in the Appendix of Forms is a suggested form of a notice
of appeal.
(d) The Record on Appeal; Forwarding; Filing.
(1) An appeal from the a Tax Court decision is governed by the
parts of Rules 10, 11, and 12 regarding the record on appeal from a district
court, the time and manner of forwarding and filing, and the docketing in
the court of appeals. References in those rules and in Rule 3 to the district
court and district clerk are to be read as referring to the Tax Court and its
clerk.
(2) If an appeal from a Tax Court decision is taken to more than one court

of appeals, the original record must be sent to the court named in the first notice
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of appeal filed. In an appeal to any other court of appeals, the appellant must apply

to that other court to make provision for the record.

Committee Note

Rule 13 is amended in accord with an amendment to Rule 14 that addresses the treatment
of interlocutory appeals from Tax Court orders under 26 U.S.C. § 7482(a)(2). Rule 13 addresses
appeals as of right from Tax Court decisions; thus, Rule 13(d)(1)’s current reference to “[a]n
appeal from the Tax Court” is unduly broad and Rule 13(d)(1) is amended to refer only to
appeals from Tax Court “decision[s].”

Rule 14. Applicability of Other Rules to the Review of a Tax Court Decision or Order

(a) Appeal as of right from a decision. All provisions of these rules, except Rules 4-9,

15-20, and 22-23, apply to the review of a Tax Court decision.

(b) Appeal by permission from an order. All provisions of these rules, except Rules 3-

4, 5(d)(1XB), 6-9. 13. 15-20. and 22-23. apply to appeals by permission from a Tax Court order.

The appeal is governed by Rule 5. except for 5(d)(1¥B). References in Rules 5, 10, 11, and

12(c) to the district court and district clerk are to be read as referring to the Tax Court and its

clerk.

Committee Note

Rule 14 is amended by the addition of new subdivision (b) which addresses the treatment
of interlocutory appeals from Tax Court orders under 26 U.S.C. § 7482(a)(2). Subdivision (b)
provides that such appeals are governed by Rule 5. Rule 5(d)(1)(B), however, does not apply to
such appeals because it references Rule 7 cost bonds and Rule 7 does not apply to appeals from
the Tax Court. In general, the Appellate Rules apply to interlocutory appeals from Tax Court
orders, except that Rules 3- 4, 5(d)(1)(B), 6-9, 13, 15-20, and 22-23 do not apply.

The caption of Title III is amended to mention Tax Court “order[s]” as well as Tax Court
“decision[s].”
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II. Drafting choices

The draft amendments shown in Part I track closely the approach already taken in Rules
13 and 14. Thus, proposed new Rule 14(b)’s list of inapplicable FRAP provisions is very similar
to the list in existing Rule 14 (which would become new Rule 14(a)). The two lists of exclusions
differ only in obvious ways: proposed Rule 14(b) excludes Rules 3 and 4 because those Rules
deal specifically with appeals as of right, and proposed Rule 14(b) does not exclude Rule 5 (other
than Rule 5(d)(1)(B)). I should note that the list of inapplicable provisions in current Rule 14 has
never been substantively amended. Whether the inclusions and exclusions specified in current
Rule 14 are as appropriate now as they were when first adopted in 1968 is a question upon which
the Committee might wish to seek comment if and when it decides to publish the proposal
sketched above.

In the example, I excluded Rule 5(d)(1)(B) from applying to appeals from Tax Court
orders because I suspect that specific tax provisions address the question of bonds in connection
with appeals from the Tax Court.! This is another matter on which the Committee might wish to
request specific comments.

Proposed Rule 14(b), like current Rule 13(d)(1), specifies particular Rules in which
references to the district court and the district clerk are to be read to refer to the Tax Court and its
clerk. There are other Appellate Rules that also use the term “district court” or “district clerk.”
The Committee may wish to consider whether it would like to provide a global definition instead
of specifying only certain rules in which the terms “district court” and “district clerk” refer to the
Tax Court and its clerk. An example of this alternative approach can be found in Rule

6(b)(1)(C), which refers simply to “any applicable rule”: “when the appeal is from a bankruptcy
appellate panel, the term ‘district court,” as used in any applicable rule, means ‘appellate panel.’”

Here is a chart showing Appellate Rules that refer to “district court” or “district clerk.”
The endnotes discuss issues specific to particular rules.

26 U.S.C. § 7485(a) requires the provision of a bond before the review of a Tax Court
decision can stay assessment or collection. 26 U.S.C. § 7482(c)(3) authorizes the court of
appeals to require additional “undertakings ... as a condition of or in connection with the review”
of a Tax Court decision, and Section 7482(a)(2)(B) includes permissive appeals from Tax Court
orders within the scope of Section 7482(c). For a discussion of various sorts of bonds in tax
appeals, see 14 Mertens Law of Fed. Income Tax'n § 51:21.
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Provision specified in Rules
13(d)(1) and/or 14(b) (as
applicable) as a rule in which
references to district court
and clerk mean Tax Court
and clerk

Provision not specified as a
rule in which references to
district court and clerk mean
Tax Court and clerk

Provision applies to review of
Tax Court decisions and —
under proposed new Rule
14(b) — would apply to
interlocutory appeals from
Tax Court orders

10(a), 10(b)(1)(A)(iii),
10(b)(3)(C), 10(c), 10(d),
10(e)(1), 10(e)(2), 11(b)(1),
11(b)(2), 11(c), 11(e), 11(F),
11(g)," 12(c)

1(2)(2), 26(2)(4),”
28(a)(4)(A), 30(a)(2), 30(e),’
37, 39(d)(3) & 39(e),’ 42(a),
43(a)(3),° 46(a)(1)’

Provision applies to review of
Tax Court decisions but
would not apply to
interlocutory appeals from
Tax Court orders

3(a)(1), 3@)(3)," 3(b)(1),
3(d), 3(e), 12(a)

Provision does not apply to
review of Tax Court
decisions but would apply to
interlocutory appeals from
Tax Court orders

' 5(a)(1), 5)(3),

S(O)INE)(), 5(d)(1)(A),
5(d)(3)

Provision does not apply to
review of Tax Court
decisions and would not
apply to interlocutory appeals
from Tax Court orders

4, 6-9, 22, 24(2)°

1. Conclusion

My suggestions concerning the proposed amendments are necessarily tentative because I
lack experience with tax litigation. If the Committee decides to move forward with the
proposals, the comment period could provide a useful opportunity not only to seek comment on
the new provisions concerning interlocutory appeals by permission but also to seek comment on
the appropriateness of the existing decisions, memorialized in Rule 14, as to which Appellate
Rules should apply in appeals from the Tax Court.

The Committee may also wish to consider providing a more global definition of “district
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court” and “district clerk” than those currently provided in Rule 13(d)(1) and sketched in
proposed Rule 14(b). That is to say, instead of specifying certain Rules in which “district court”
and “district clerk” are to be read to mean the Tax Court and its clerk, the Committee might
consider inserting a provision saying simply, “In appeals from the Tax Court, the terms ‘district
court’ and ‘district clerk,” as used in any applicable rule, mean the Tax Court and its clerk.” That
sentence could be added as a new Rule 14(c), and one could then delete both the last sentence of
existing Rule 13(d)(1) and the last sentence of proposed Rule 14(b).

Endnote 1. Rule 11(g) states: “If, before the record is forwarded, a party makes any of
the following motions in the court of appeals: ¢ for dismissal; ¢ for release; ¢ for a stay pending
appeal; * for additional security on the bond on appeal or on a supersedeas bond; or * for any
other intermediate order— the district clerk must send the court of appeals any parts of the record
designated by any party.” A motion for release will not, of course, be made during an appeal
from the Tax Court; but other intermediate orders might be sought during such an appeal.

Endnote 2. Current Rule 26(a)(4) states: “As used in this rule, ‘legal holiday’ means
New Year’s Day, Martin Luther King, Jr.’s Birthday, Washington’s Birthday, Memorial Day,
Independence Day, Labor Day, Columbus Day, Veterans’ Day, Thanksgiving Day, Christmas
Day, and any other day declared a holiday by the President, Congress, or the state in which is
located either the district court that rendered the challenged judgment or order, or the circuit
clerk’s principal office.” Effective December 1, 2009 (absent contrary action by Congress) Rule
26(a)’s time-computation provisions will change. However, the rule will continue to incorporate
into the definition of “legal holiday” certain state holidays.

Proposed Rule 1(b) is currently on track to take effect December 1, 2010 if the Supreme
Court approves it and Congress takes no contrary action. Proposed Rule 1(b) will define “state”
for purposes of the Appellate Rules to include the District of Columbia and any U.S.
commonwealth or territory. Thus, one can think of the District of Columbia as “the state in
which is located” the Tax Court.

Endnote 3. Rule 30(e) provides: “If a transcript of a proceeding before an administrative
agency, board, commission, or officer was used in a district-court action and has been designated
for inclusion in the appendix, the transcript must be placed in the appendix as an exhibit.”
Technically, this provision applies to appeals from Tax Court decisions and — under the proposed
new Rule 14(b) — would apply to interlocutory appeals from Tax Court orders. It is unclear to
me how often a transcript of an administrative proceeding would be used in a Tax Court
proceeding. Rule 30(e) is not specified in either current Rule 13(d)(1) or proposed Rule 14(b) as
a rule in which references to the district court mean the Tax Court. That seems unproblematic to
me given the uncertainty as to how often Rule 30(e) would be relevant to appeals from the Tax
Court.

Endnote 4. Rule 37 provides: “(a) When the Court Affirms. Unless the law provides
otherwise, if a money judgment in a civil case is affirmed, whatever interest is allowed by law is
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payable from the date when the district court’s judgment was entered. (b) When the Court
Reverses. If the court modifies or reverses a judgment with a direction that a money judgment be
entered in the district court, the mandate must contain instructions about the allowance of
interest.”

These provisions apply to appeals from Tax Court decisions and — under the proposed
new Rule 14(b) — would apply to interlocutory appeals from Tax Court orders. They are not,
however, specified in either current Rule 13(d)(1) or proposed Rule 14(b) as provisions in which
references to the district court mean the Tax Court.

At first glance, it may seem odd to include Rule 37 among the rules that are potentially
applicable to interlocutory appeals from Tax Court orders under proposed Rule 14(b): an
interlocutory appeal would seem unlikely to concern a money judgment. However, as noted in
my March 2009 memo, most circuits that have addressed the question require a Civil Rule 54(b)
determination from the Tax Court before they will review the Tax Court’s disposition of fewer
than all claims in a petition. In such a situation, I suppose it might be possible to see someone
seek a permissive appeal under Section 7482(a)(2) to obtain immediate review of a disposition of
fewer than all claims in a petition, under circumstances where the disposition in question looks
like a money judgment. So perhaps there may be some instances in which Rule 37 might be
relevant to permissive interlocutory appeals from the Tax Court.

Rule 37(a), by its own terms, governs interest in the event of an affirmance “[u]nless the
law provides otherwise.” I have not researched the question of interest on Tax Court judgments,
but it seems that Rule 37(a) is drafted so as to avoid any conflict with the applicable tax law
provisions: If a tax-law provision governs the treatment of interest in the event a Tax Court
judgment is affirmed, Rule 37(a) is written so as not to conflict with that provision.

Rule 37(b) does not pose an obvious conflict with tax law either. Again, I have not
researched the question of tax-law provisions that may govern interest when a Tax Court
judgment is modified or reversed. But if such provisions exist, Rule 37(b) does not conflict with
them; it merely directs the court of appeals to include in the mandate instructions about the
allowance of interest.

Endnote 5. Rule 39(d)(3) states: “The clerk must prepare and certify an itemized
statement of costs for insertion in the mandate, but issuance of the mandate must not be delayed
for taxing costs. If the mandate issues before costs are finally determined, the district clerk
must—upon the circuit clerk’s request—add the statement of costs, or any amendment of it, to
the mandate.”

Rule 39(e) states: “The following costs on appeal are taxable in the district court for the
benefit of the party entitled to costs under this rule: (1) the preparation and transmission of the
record; (2) the reporter’s transcript, if needed to determine the appeal; (3) premiums paid for a
supersedeas bond or other bond to preserve rights pending appeal; and (4) the fee for filing the
notice of appeal.”
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These provisions apply to appeals from Tax Court decisions and — under the proposed
new Rule 14(b) — would apply to interlocutory appeals from Tax Court orders. They are not,
however, specified in either current Rule 13(d)(1) or proposed Rule 14(b) as provisions in which
references to the district court and district clerk mean the Tax Court and its clerk.

Rule 39(b) provides: “Costs for or against the United States, its agency, or officer will be
assessed under Rule 39(a) only if authorized by law.” In the context of tax disputes, a relevant
statute is 26 U.S.C. § 7430, which provides (subject to certain limits) that “[i]n any
administrative or court proceeding which is brought by or against the United States in connection
with the determination, collection, or refund of any tax, interest, or penalty under this title, the
prevailing party may be awarded a judgment or a settlement for— (1) reasonable administrative
costs incurred in connection with such administrative proceeding within the Internal Revenue
Service, and (2) reasonable litigation costs incurred in connection with such court proceeding.”
See also Tax Court Rules 230-233.

Endnote 6. Rule 43(a)(3) states: “If a party against whom an appeal may be taken dies
after entry of a judgment or order in the district court, but before a notice of appeal is filed, an
appellant may proceed as if the death had not occurred. After the notice of appeal is filed,
substitution must be in accordance with Rule 43(a)(1).”

This provision applies to appeals from Tax Court decisions and — under the proposed new
Rule 14(b) — would apply to interlocutory appeals from Tax Court orders. It is not, however,
specified in either current Rule 13(d)(1) or proposed Rule 14(b) as a rule in which references to
the district court mean the Tax Court.

More generally, it is worth noting that Rule 43(c)(2), concerning automatic substitution of
public officers, is slightly in tension (as to its specifics) with 26 U.S.C. § 7484. Rule 43(c)(2)
provides: “When a public officer who is a party to an appeal or other proceeding in an official
capacity dies, resigns, or otherwise ceases to hold office, the action does not abate. The public
officer’s successor is automatically substituted as a party. Proceedings following the substitution
are to be in the name of the substituted party, but any misnomer that does not affect the
substantial rights of the parties may be disregarded. An order of substitution may be entered at
any time, but failure to enter an order does not affect the substitution.” Section 7484 provides:
“When the incumbent of the office of Secretary changes, no substitution of the name of his
successor shall be required in proceedings pending before any appellate court reviewing the
action of the Tax Court.” (Though the term “Secretary” might be taken to refer only to the
Treasury Secretary himself or herself, it appears to have a broader meaning. 26 U.S.C. §
7701(a)(11)(B) provides: “When used in this title, where not otherwise distinctly expressed or
manifestly incompatible with the intent thereof ... [t]he term ‘Secretary’ means the Secretary of
the Treasury or his delegate.” And Section 7701(a)(12)(A)(I) provides that the term “or his
delegate,” “when used with reference to the Secretary of the Treasury, means any officer,
employee, or agency of the Treasury Department duly authorized by the Secretary of the Treasury
directly, or indirectly by one or more redelegations of authority, to perform the function
mentioned or described in the context.” This includes the Commissioner of Internal Revenue.)
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The bottom line of both provisions is the same: a transition from one Commissioner to
the next does not affect any pending appeals. But the technical mechanism differs: Rule 43(c)(2)
provides for automatic substitution of the new Commissioner, whereas Section 7484 simply
provides that no substitution is needed.

Endnote 7. Rule 46(a)(1) provides: “An attorney is eligible for admission to the bar of a
court of appeals if that attorney is of good moral and professional character and is admitted to
practice before the Supreme Court of the United States, the highest court of a state, another
United States court of appeals, or a United States district court (including the district courts for
Guam, the Northern Mariana Islands, and the Virgin Islands).”

Rule 46 applies to appeals from Tax Court decisions and — under the proposed new Rule
14(b) — would apply to interlocutory appeals from Tax Court orders. It is not, however, specified
in either current Rule 13(d)(1) or proposed Rule 14(b) as a rule in which references to the district
court mean the Tax Court. It is not clear that it makes any difference whether “district court” in
Rule 46(a)(1) is read to encompass the Tax Court. Under the Tax Court’s present rules, the
eligibility requirements for an attorney to be admitted to practice before the Tax Court seem
similar to those for admission to the bar of a court of appeals under Rule 46(a)(1). See Tax Court
Rule 200.

Endnote 8. Rule 3(a)(3) provides: “An appeal from a judgment by a magistrate judge in
a civil case is taken in the same way as an appeal from any other district court judgment.”

Technically, this provision applies to appeals from Tax Court decisions; under proposed
Rule 14(b), it would not apply to interlocutory appeals from Tax Court orders. Rule 3 is
specified in Rule 13(d)(1) as a rule in which references to the district court and district clerk
mean the Tax Court and its clerk. '

Rule 3(a)(3) would at first glance seem to have no application to appeals from the Tax
Court. The Tax Court does not employ magistrate judges as that term is used in 28 U.S.C. §§
631-39. The Tax Court does employ “special trial judges” who can decide certain types of tax
matters and who can make recommended findings of fact and conclusions of law on other
matters, see 26 U.S.C. § 7443 A; Tax Court Rule 183. See generally Christopher M.
Pietruszkiewicz, Conflating Standards of Review in the Tax Court: A Lesson in Ambiguity, 44
Hous. L. Rev. 1337 (2008) (discussing role of special trial judges in Tax Court proceedings);
Leandra Lederman, Tax Appeal: A Proposal to Make The United States Tax Court More
Judicial, 85 Wash. U. L. Rev. 1195, 1201 (2008) (describing the Tax Court’s special trial judges
as “judicial officers who are somewhat analogous to magistrate judges™). One of the typical
tasks of special trial judges appears to be the determination of small tax cases (involving amounts
of $50,000 or less); when such matters are tried under streamlined procedures to a special trial
judge, the question of appellate procedure would not arise because no appeal is available. See 26
U.S.C. § 7463(b). However, it appears that there are some types of decisions by special trial
judges that could be appealed to the court of appeals. See 26 U.S.C. §§ 7443A(b) & (c). See
generally Kathleen Pakenham, You Better Shop Around: The Status and Authority of Specialty
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Trial Judges in Federal Tax Cases, 103 Tax Notes 1527 (2004) (discussing a previous version of
Section 7443A).

Though [ have not attempted to explore all the duties of special trial judges, it seems
likely that special trial judges — though analogous in some ways to magistrate judges — would not
necessarily be deemed so similar in their roles as to fit within the term “magistrate judge” for
purposes of Rule 3(a)(3). Assuming that to be the case, Rule 3(a)(3) would have no application
to appeals from the Tax Court.

Endnote 9. Despite the fact that it is not excluded from application to Tax Court appeals
by Rule 14 (or by proposed Rule 14(b)), Rule 24(a) does not appear to be intended to apply by its
own terms to appeals from the Tax Court. Rather, Rule 24(b) provides that “When an appeal or
review of a proceeding before an administrative agency, board, commission, or officer (including
for the purpose of this rule the United States Tax Court) proceeds directly in a court of appeals, a
party may file in the court of appeals a motion for leave to proceed on appeal in forma pauperis
with an affidavit prescribed by Rule 24(a)(1).” Because Rule 24(a) does not appear to apply to
appeals from the Tax Court, its references to the district court and district clerk need not
encompass references to the Tax Court and its clerk.
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MEMORANDUM

DATE: March 27, 2009

TO: Advisory Committee on Appellate Rules
FROM: Catherine T. Struve, Reporter

RE: Item No. 08-AP-M

This memo is designed to provide an update on Item No. 08-AP-M, concerning the
procedure for interlocutory tax appeals. Part I summarizes the initial question that gave rise to
this item. Part II describes very helpful guidance we have received from Judge Mark Holmes of
the United States Tax Court. Part III discusses the current treatment of Tax Court “decisions”
and “orders” and considers a possible amendment that could regularize the Appellate Rules’
treatment of permissive appeals from Tax Court orders. Part IV concludes.

I The initial inquiry

In 1980, the Second Circuit held in Shapiro v. C.LR., 632 F.2d 170 (2d Cir. 1980), that
28 U.S.C. § 1292(b) does not authorize permissive interlocutory appeals from an order of the Tax
Court.! In 1986, Congress responded to Shapiro® by enacting 26 U.S.C. § 7482(a)(2), which
adopts for interlocutory appeals from the Tax Court a system similar to Section 1292(b)’s system
for interlocutory appeals from the district courts.’ Section 7482(a)(2) provides that “[w]hen any
judge of the Tax Court includes in an interlocutory order a statement that a controlling question
of'law is involved with respect to which there is a substantial ground for difference of opinion
and that an immediate appeal from that order may materially advance the ultimate termination of
the litigation,” the court of appeals “may, in its discretion, permit an appeal to be taken from such
order, if application is made to it within 10 days after the entry of such order.” When applying

' The Shapiro court explained: “The language of s 1292(b) refers only to orders by a
‘district judge’ and proceedings in a ‘district court,” making no reference to orders of any other
court. Moreover, Fed.R.App.P. 5, governing appeals from interlocutory orders under s 1292(b),
also refers solely to the ‘district court,” and Rule 5 is expressly excluded from application to the
Tax Court by Rule 14.” Shapiro, 632 F.2d at 171.

2 See H. R. Conf. Report No. 99-841, 111, 1986 U.S.C.C.A.N. 4075, 4894.

3 See generally Knibb, Fed. Ct. App. Manual § 18:1 (5th ed.).
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Section 7482(a)(2), the Tax Court has looked to caselaw interpreting Section 1292(b).*

The adoption of Section 7482(a)(2) did not lead to any amendments of the Appellate
Rules; thus, it is not entirely clear what Rules govern an interlocutory appeal by permission under
Section 7482(a)(2). As of 2009, though, Tax Court Rule 193(a) states in part: “For appeals from
interlocutory orders generally, see rules 5 and 14 of the Federal Rules of Appellate Procedure.”
This reference is somewhat puzzling, because Rule 14 (with respect to appeals to which it
applies) excludes the application of Rule 5.

Tax Court Rule 193 explains how to seek the permission of the Tax Court for a
permissive interlocutory appeal under Section 7482(a)(2). As Tax Court Rule 193(a) suggests,
Appellate Rule 5 would be the obvious candidate to govern court of appeals procedure in
connection with such appeals — but Appellate Rule 14 provides that Appellate Rule 5 does not
apply to the review of a Tax Court decision. Thus, the question arises whether it might be useful
to remove a source of potential confusion by amending Appellate Rule 14 to make clear that
Appellate Rule 5 applies to interlocutory tax appeals under Section 7482(a)(2) (with references to
the “district court” in Appellate Rule 5 being treated as references to the Tax Court, cf. Appellate

Rule 13(d)(1)).

II. Judge Holmes’ response

As the Committee discussed last fall, in considering this issue one would want to know
whether interlocutory tax appeals occur with regularity or whether (alternatively) interlocutory
tax appeals under Section 7482(a)(2) are so rarely seen that it might not be worth fixing this
apparent glitch in the Appellate Rules. I had the opportunity to consult Judge Mark V. Holmes,
who has served on the U.S. Tax Court since 2003. I asked Judge Holmes about the treatment of
interlocutory appeals by permission under Section 7482(a)(2), and also about Tax Court Rule
193(a)’s puzzling reference to Appellate Rules 5 and 14. Here is Judge Holmes’ response:

[T]he short answer to your questions is that you have spotted a flaw in the
FRAP that I do think would be a good thing to repair, but that the universe of
cases to which it would apply is tiny. There are a reasonable number of these
motions every year, but nearly all are frivolous (mine have included interlocutory
appeals seeking jury trials or holding my court unconstitutional). There seem to
have been a grand total of 3 that we've certified over the years: Rhone-Poulenc v.
Comm'r, 249 F.3d 175 (3d Cir. 2001) (where the Circuit Court disagreed and
bumped it back to us); Siben v. Comm'r, 930 F.2d 1034 (2d Cir. 1991) (technical
but very important question on the calculation of the statute of limitations in a
partnership tax proceeding), and Samuels, Kramer & Co. v. Comm'r, 930 F.2d

. * See, e.g., General Signal Corp. & Subsidiaries v. C.LR., 104 T.C. 248, 255 (U.S. Tax
Ct. 1995).
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975 (2d Cir. 1991) (one of a number of cases challenging our special trial judges
under the Appointments Clause of the Constitution -- ultimately leading to the
Supreme Court case, Freytag v. Comm'r.)

[ also asked my clerk to look at our Court's archives and talk to some of
our institutional memory and she developed two theories for the odd last sentence
in our Tax Court Rule 193 that you spotted.

1) The "please notice" theory - In 1986, after Congress authorized us to
issue interlocutory orders with the enactment of section 7482(a)(2), we quickly
followed up with Rule 193. The minutes of our Rules Committee (none of whose
members are both still with us and remember anything about the topic) record a
statement from someone that IRC Section 7482(a)(2) would require the
amendment of FRAP 5 and 14, but that since amendments to the Federal Rules
are not up to the Tax Court, the issue cannot be resolved by us. Perhaps the last
sentence of our Rule 193 was an obviously way too subtle signal.

2) The procedural belt and suspenders theory- Rule 14 deals with appellate
review of tax court decisions. Not tax court orders. Section 7482(a)(2)(B) states
that "for purposes of subsections (b) and (c), an order described in this paragraph
shall be treated as a decision of the Tax Court." So maybe we wanted a
cross-reference touching both FRAP 14 (decisions) and FRAP 5 (orders). This is
just a wild guess, since, as you noticed, both FRAP 14's exclusion of FRAP 5, and
FRAP 5 (or FRAP 13(d)(1)'s exclusion of FRAP 5) would need tinkering to fix
the problem.

Or maybe we didn't think about it hard enough.

Judge Holmes’ input is very valuable. His response confirms the intuition that the Rules
have a technical glitch, but also shows that the technical problem is likely to arise only rarely.
(Tax Court Rule 193 covers the procedure in the Tax Court for requesting the necessary
certification, and there is no need to worry about procedure in the courts of appeals except in
cases where the Tax Court grants the certification — an event that Judge Holmes notes is
uncommon.)

III.  The definition and treatment of “decisions” and “orders” for purposes of Tax Court
appeals

The agenda book materials last fall noted that it seemed unclear whether the term
“decision” as used in Appellate Rules 13 and 14 extends to interlocutory orders, or whether
interlocutory Tax Court orders fall outside the scope of those Rules. Judge Holmes’ response to
my inquiry likewise highlights the distinction between Tax Court “decisions” and Tax Court
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“orders.” If Tax Court “orders” are distinct from Tax Court “decisions,” then there seems to be a
gap in the Appellate Rules’ coverage, because Title III limits itself to review of Tax Court
“decisions.” This part discusses that issue of terminology. Part III.A. briefly describes the basic
statutory framework. Part IIL.B. notes the existence of a circuit split on the definition of
“decision” as used in the relevant statute. Part III.C. considers the implications — for the
Appellate Rules — of the distinction between Tax Court “orders” and Tax Court “decisions.” Part
[IL.D. discusses the possibility of amending the Appellate Rules to address the procedure for
permissive appeals under Section 7482(a)(2).

A. The statutory framework

28 U.S.C. § 7482(a) provides two avenues for appeals from the tax court — appeals as of
right from “decisions of the Tax Court™ and permissive appeals from “interlocutory order[s]” of
the Tax Court.® As to appeals as of right, Section 7482(a)(1) states:

In general. — The United States Courts of Appeals (other than the United
States Court of Appeals for the Federal Circuit) shall have exclusive jurisdiction
to review the decisions of the Tax Court, except as provided in section 1254 of
Title 28 of the United States Code, in the same manner and to the same extent as
decisions of the district courts in civil actions tried without a jury; and the
judgment of any such court shall be final, except that it shall be subject to review
by the Supreme Court of the United States upon certiorari, in the manner provided
in section 1254 of Title 28 of the United States Code.

> Under 26 U.S.C. § 7481(b), certain Tax Court decisions are non-reviewable; that
provision states: “Nonreviewable decisions.--The decision of the Tax Court in a proceeding
conducted under section 7436(c) or 7463 shall become final upon the expiration of 90 days after
the decision is entered.” See also 14 Mertens Law of Fed. Income Tax'n § 51:10 (“Section
7481(a), which is entitled ‘Reviewable decisions,” does not specifically define what constitutes a
reviewable Tax Court decision. However, Section 7481(b) does define what Tax Courts
decisions are nonreviewable. Thus, by inference, Tax Court decisions are reviewable unless they
fall within the statutory category of ‘nonreviewable decisions’ or are otherwise deemed to be not
reviewable by courts” (footnotes omitted).).

¢ Certain kinds of Tax Court orders are made reviewable apart from the avenue provided
by Section 7482(a)(2). For example, Section 7482(a)(3) defines certain tax court orders as
“decision[s]” for purposes of Section 7482(a): “An order of the Tax Court which is entered under
authority of section 6213(a) and which resolves a proceeding to restrain assessment or collection
shall be treated as a decision of the Tax Court for purposes of this section and shall be subject to
the same review by the United States Court of Appeals as a similar order of a district court.” See
generally 14 Mertens Law of Fed. Income Tax'n § 51:11 (noting that federal tax statutes
“specify] certain Tax Court orders that are subject to appellate review”).
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As to permissive appeals, Section 7482(a)(2) states in relevant part:

(A) In general.--When any judge of the Tax Court includes in an
interlocutory order a statement that a controlling question of law is involved with
respect to which there is a substantial ground for difference of opinion and that an
immediate appeal from that order may materially advance the ultimate termination
of the litigation, the United States Court of Appeals mayi, in its discretion, permit
an appeal to be taken from such order, if application is made to it within 10 days
after the entry of such order. Neither the application for nor the granting of an
appeal under this paragraph shall stay proceedings in the Tax Court, unless a stay
is ordered by a judge of the Tax Court or by the United States Court of Appeals
which has jurisdiction of the appeal or a judge of that court.

B. The circuit split concerning the definition of “decision”

Before discussing the treatment of interlocutory Tax Court “orders,” it may be useful to
review briefly the scope of the statutory term “decision.” There is a three-way circuit split
concerning the treatment, under Section 7482(a)(1), of Tax Court determinations of fewer than
all the claims in a Tax Court petition. A decade ago, the Appellate Rules Committee noted the
circuit split but concluded that it did not require any alteration in the Appellate Rules.

The majority of circuits that have addressed the question require a Civil Rule 54(b)
determination from the Tax Court before they will review the Tax Court’s disposition of fewer
than all claims in the petition. See New York Football Giants, Inc. v. C.IR., 349 F.3d 102, 106
(3d Cir. 2003); Nixon v. C.ILR., 167 F.3d 920, 920 (5th Cir. 1999) (per curiam) (“[U]nless the
Tax Court enters a separate Rule 54(b)-type order indicating that there is no just reason for
delaying appellate review of a partially resolved petition, this court lacks jurisdiction to hear an
appeal until a final judgment is entered.”); Brookes v. C.I.R., 163 F.3d 1124, 1129 (9th Cir. 1998)
(“[A]ppellate jurisdiction over Tax Court decisions should be modeled on appellate jurisdiction
over district court decisions and require compliance with the standards of Rule 54(b).”);
Shepherd v. C.IR., 147 F.3d 633, 635 (7th Cir. 1998) (noting that employing a different approach
for appeals from Tax Court than for appeals from district courts would be undesirable “given the
fact that the identical tax disputes can be litigated in either the Tax Court or the district court”).

In comparison to the four circuits noted above, two circuits appear stricter and one is
more permissive. The Second and Sixth Circuits have stated flatly that they will not review
determinations of fewer than all the claims in a petition until the disposition of all the claims.
See Schrader v. C.LR., 916 F.2d 361, 363 (6th Cir. 1990); Estate of Yaeger v. C.LR., 801 F.2d
96, 98 (2d Cir. 1986) (“[A]ppeal of an order concerning only one of several tax years is
premature.”). The D.C. Circuit, by contrast, has adopted “[a] bright-line rule that allows an
appeal from a denial of jurisdiction over one but not all the separate claims in a petition.”
InverWorld, Ltd. v. C.LR., 979 F.2d 868, 873 (D.C. Cir. 1992).
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Writing for the Shepherd court in 1998, then-Chief Judge Posner stated:

It is unfortunate that this jurisdictional issue has divided the circuits. The
division could easily be ended through the rulemaking process in one of two ways.
One is for the Tax Court, using its explicit rulemaking power, to adopt a version
of Rule 54(b) as a rule of that court. Another is for the Supreme Court to use its
rulemaking power to amend the Federal Rules of Appellate Procedure to provide
explicitly for appeals from Tax Court decisions that meet the criteria of Rule
54(b). The Rules Enabling Act now expressly provides for rules “defin[ing] when
a ruling of a district court is final for the purposes of appeal under section 1291.”
28 U.S.C. § 2072(c). We do not read “district court” as a bar to a rule defining the
finality of Tax Court rulings, given the symmetry that we have stressed throughout
this opinion between the Tax Court in deficiency cases and the district courts in
refund cases. But any doubt about our reading could of course be speedily
dispelled by an amendment, purely technical in character, to section 2072(c).

Shepherd, 147 F.3d at 636.

The spring 1999 minutes of the Appellate Rules Committee reflect a discussion of
Shepherd’s suggestions. The minutes state in part:

Chief Judge Richard A. Posner has suggested that either the rules of the
Tax Court or FRAP be amended to permit "54(b)-type" appeals from the Tax
Court.... Atits October 1998 meeting, the Committee reached a consensus that
any such "54(b)-type" provision should appear in the rules of the Tax Court rather
than in FRAP. But Mr. Letter asked the Committee not to remove this item from
its study agenda until he had an opportunity to solicit the views of the Internal
Revenue Service and the Tax Court. Mr. Letter reported that he had consulted
with the Chief Counsel of the Internal Revenue Service and the Chief Judge of the
Tax Court, and both had agreed that this issue should not be addressed by this
Committee. A member moved that Item No. 98-08 be removed from the study
agenda. The motion was seconded. The motion carried (unanimously).

Minutes of Appellate Rules Committee, April 15 & 16, 1999, at 17.

The Tax Court does not appear to have adopted in its own rules a provision similar to
Civil Rule 54(b). Tax Court Rule 1(b) provides in part: “Where in any instance there is no
applicable rule of procedure, the Court or the Judge before whom the matter is pending may
prescribe the procedure, giving particular weight to the Federal Rules of Civil Procedure to the
extent that they are suitably adaptable to govern the matter at hand.” Accordingly, a Tax Court
Rule amendment would not be necessary in order to permit the Tax Court to issue a Rule 54(b)
determination. However, a quick Westlaw search suggests that the Tax Court does not appear to
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employ a procedure akin to Rule 54(b).’

The trend in the court of appeals caselaw favors the approach of requiring a Rule 54(b)
certification from the Tax Court. The Second and Sixth Circuits, which applied the stricter
bright-line approach of barring any appeals from Tax Court determinations of fewer than all the
claims in a petition, do not appear to have had occasion to apply that approach in any cases that
post-date the discussion in Shepherd (which first outlined the rationale in favor of the Rule 54(b)
approach). The circuit caselaw trend is intriguing in the light of the Westlaw search (noted
above) suggesting that the Tax Court does not appear to provide such certifications. Indeed, in
the four cases in which the Seventh, Ninth, Fifth and Third Circuits adopted the Rule 54(b)
approach, each appeal was dismissed for lack of of a Rule 54(b) certification.®

C. The Appellate Rules’ applicability to Tax Court “orders”

The circuit split discussed in the preceding section concerns the scope of the term
“decision” for purposes of review under Section 7482(a)(1). Whether or not the disposition of
fewer than all claims in a petition can constitute a “decision” for purposes of Section 7482(a)(1),
it is clear that most interlocutory Tax Court orders can be appealed, if at all, only by permission
under Section 7482(a)(2). Hence the question that is the focus of this memo: What Appellate
Rules apply to such permissive appeals?

Ever since their adoption, Rules 13 and 14 have referred to Tax Court “decisions.” But
the Appellate Rules do not define the term “decision.” Section 7482(a)(2) provides that “[f]or
purposes of [Sections 7482(b) and 7482(c)], an order described in this paragraph shall be treated
as a decision of the Tax Court.” This statutory provision, adopted in 1986, is evidently designed

7 A search of Westlaw’s FTX-TCT database for the search terms "rule 54(b)" or "no just
reason for delay" did not disclose any Tax Court opinions applying a procedure akin to Rule
54(b).

8 New York Football Giants, Inc., 349 F.3d at 108 (“ (“Here, the Tax Court's order did
not dispose of all of petitioner's claims. Nor did the court make any determination that its order
dismissing the Giants' claims with respect to FYEs 1996 and 1997 was final, or that there was no
just reason to delay an appeal.”); Nixon, 167 F.3d at 920 (“As there was no Rule 54(b)-type order
entered by the Tax Court in this case, the Nixons' appeal is DISMISSED for lack of
jurisdiction.”); Brookes, 163 F.3d at 1129 (dismissing appeal for lack of “compliance with the
standards of Rule 54(b)”); Shepherd, 147 F.3d at 635 (same).

° Even if there were a definition of “decision” for purposes of appeals from courts other
than the Tax Court, the discussion in Part III.B. has illustrated that one cannot always assume
that terms have the same meaning for purposes of appeals from the Tax Court as they would for
purposes of appeals from a district court.

-7-
124



|9 B S O R S

to ensure that permissive appeals under Section 7482(a)(2) are treated like appeals as of right for
purposes of Section 7482(b)’s provisions (concerning venue) and Section 7482(c)’s provisions
(concerning the courts’ powers). But that statutory definition does not settle the question of the
meaning of “decision” in the Appellate Rules. If anything, the statutory definition supports the
view that (at least by 1986) the terms “decision” and “order” were viewed as distinct. Such a
view is also supported by the approach taken in Rule 13. That Rule contemplates that the avenue
for review of a “decision” is an appeal as of right, taken by filing a notice of appeal. This view
makes sense so long as one considers “decision” to encompass only those Tax Court
determinations for which an appeal as of right is permissible.

Under that interpretation, Title III of the Appellate Rules (which contains Rules 13 and
14) does not appear to apply to interlocutory orders of the Tax Court that can only be appealed by
permission. (On the other hand, Title III could well be read to apply to certain types of Tax
Court orders that are treated specially and that are made appealable as of right.'?)

The obvious candidate for application to permissive appeals of Tax Court orders would
be Appellate Rule 5. That Rule, however, does not apply to such appeals by its own terms; Rule

5 is located in Title II of the Appellate Rules, which is titled “Appeal from a Judgment or Order
of a District Court.”

D. A possible amendment to address permissive appeals
Title III of the Appellate Rules could be amended to make clear the applicability of Rule
5 to permissive appeals from Tax Court orders. As an example, possible amendments might read
as follows:
TITLE III. REVIEW OF A DECISION OR ORDER OF THE UNITED STATES TAX COURT
Rule 13. Review of a Decision of the Tax Court
(a) How Obtained; Time for Filing Notice of Appeal.
(1) Review of a decision of the United States Tax Court is
commenced by filing a notice of appeal with the Tax Court clerk

within 90 days after the entry of the Tax Court's decision. At the

time of filing, the appellant must furnish the clerk with enough

10" See supra note 6.
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copies of the notice to enable the clerk to comply with Rule 3(d). If

one party files a timely notice of appeal, any other party may file a

notice of appeal within 120 days after the Tax Court's decision is

~ entered.
(2) If, under Tax Court rules, a party makes a timely motion

to vacate or revise the Tax Court's decision, the time to file a notice

of appeal runs from the entry of the order disposing of the motion

or from the entry of a new decision, whichever is later.

(b) Notice of Appeal; How Filed. The notice of appeal may be filed either
at the Tax Court clerk's office in the District of Columbia or by mail addressed to
the clerk. If sent by mail the notice is considered filed on the postmark date,
subject to § 7502 of the Internal Revenue Code, as amended, and the applicable
regulations.

(c) Contents of the Notice of Appeal; Service; Effect of Filing and Service.
Rule 3 prescribes the contents of a notice of appeal, the manner of service, and the effect
of its filing and service. Form 2 in the Appendix of Forms is a suggested form of a notice
of appeal.

(d) The Record on Appeal; Forwarding; Filing.

(1) An appeal from the a Tax Court decision is governed by the

parts of Rules 10, 11, and 12 regarding the record on appeal from a district

court, the time and manner of forwarding and filing, and the docketing in

the court of appeals. References in those rules and in Rule 3 to the district

9.
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10

11

12

13

14

15

court and district clerk are to be read as referring to the Tax Court and its
clerk.

(2) If an appeal from a Tax Court decision is taken to more than one court
of appeals, the original record must be sent to the court named in the first notice
of appeal filed. In an appeal to any other court of appeals, the appellant must apply

to that other court to make provision for the record.

Rule 14. Applicability of Other Rules to the Review of a Tax Court Decision or Order

(a) Appeals as of right. All provisions of these rules, except Rules 4-9, 15-20, and

22-23, apply to the review of a Tax Court decision.

(b) Appeals by permission. An appeal by permission from a Tax Court order is

governed by Rule 5, except that Rule 5(d)(1)(B) does not apply to such an appeal. References in

Rules 5. 11 and 12(c) to the district court and district clerk are to be read as referring to the Tax

Court and its clerk. All provisions of these rules, except Rules 3- 4, 5(d)(1)}(B), 6-9, 13, and 22-

23, apply to appeals by permission from a Tax Court order.

As can be seen from this example, amendments designed to address the treatment of
permissive appeals from the Tax Court would probably affect at least three places in the
Appellate Rules: The caption of Title III; Rule 13(d)(1); and Rule 14. The main change would be
to Rule 14. Because the example above is sketched for illustrative purposes, I did not conduct an
exhaustive review to ensure that the inclusions and exclusions listed in proposed Rule 14(b) are
precise. In the example, I excluded Rule 5(d)(1)(B) from applying to appeals from Tax Court
orders because I suspect that specific tax provisions address the question of bonds in connection
with appeals from the Tax Court."

'''26 U.S.C. § 7485(a) requires the provision of a bond before the review of a Tax Court
decision can stay assessment or collection. 26 U.S.C. § 7482(c)(3) authorizes the court of
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Iv. Conclusion

Judge Holmes’ response — detailed in Part II — confirms that, at least in concept, there
exists a gap in the Appellate Rules because those Rules do not address the procedure for seeking
the court of appeals’ permission to appeal from a Tax Court order under 26 U.S.C. § 7482(a)(2).
However, his response also indicates that the courts of appeals are rarely presented with such
requests (because the Tax Court only rarely makes the required certification).

Part IIL.D. shows that, as a matter of broad outlines, it would be a relatively
straightforward task to amend the Appellate Rules to cover permissive appeals from Tax Court
orders. But Part IIL.D. also illustrates that the details of such an amendment’s implementation
might be more complex, due to the need to ensure that the list of applicable or excluded
Appellate Rules provisions reflects appropriate judgments concerning the procedures that should
apply to such appeals.

As with the Rule 54(b) issue — described in Part III.B. — which the Committee considered
a decade ago, so too here one would not wish to proceed without obtaining the views of those
who practice in this area concerning the benefits and costs of any possible amendment.

appeals to require additional “undertakings ... as a condition of or in connection with the review”
of a Tax Court decision, and Section 7482(a)(2)(B) includes permissive appeals from Tax Court
orders within the scope of Section 7482(c).

-11-
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MEMORANDUM

DATE: October 16, 2009

TO: Advisory Committee on Appellate Rules
FROM: Catherine T. Struve, Reporter

RE: Item No. 03-09

At its fall 2008 meeting, the Appellate Rules Committee gave final approval to a
proposed amendment to Rule 40(a)(1). The Department of Justice had originally proposed
amending both Rule 40(a)(1) and Rule 4(a)(1)(B) to clarify those Rules’ treatment of suits
involving federal officers or employees. However, the Department withdrew its proposal
concerning Rule 4(a)(1)(B) and the Committee did not proceed further with that proposal. Judge
Stewart presented the proposed Rule 40(a)(1) amendment at the January 2009 Standing
Committee meeting for discussion rather than final approval, so as to provide the new
administration with an opportunity to review the Department’s preferences concerning the
possibility of coordinating changes to both Rule 4(a)(1)(B) and Rule 40(a)(1).

Shortly after the January 2009 Standing Committee meeting, the Supreme Court granted
certiorari in United States ex rel. Eisenstein v. City of New York, 129 S. Ct. 988 (2009) — a case
that presented a question concerning the interpretation of Rule 4(a)(1)(B) and 28 U.S.C. § 2107.
The question in Eisenstein was one that had divided the courts of appeals: how to classify (for
purposes of the 30-day and 60-day appeal periods set by Rule 4(a)(1) and Section 2107) qui tam
actions in which the government had not appeared.

At its April 2009 meeting, the Committee discussed Eisenstein’s potential relevance to
the Rule 40(a)(1) amendment. Doug Letter undertook to consult with the Solicitor General on
the questions relating to Rules 40(a)(1) and 4(a)(1)(B). The Committee determined by consensus
that in the meantime Judge Stewart would seek to place the Rule 40(a)(1) amendment on the
Standing Committee’s agenda for action at the June meeting.

At the end of May, Doug reported that the Deputy Attorney General intended to urge the
Committee to put the Rule 40 matter on hold pending the decision in Eisenstein. Judge Stewart
notified the Committee that in light of this he intended to recommend to the Standing Committee
that the Rule 40 proposal be held in abeyance. At its June meeting, the Standing Committee
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accordingly remanded the Rule 40 issue to the Advisory Committee.

One week later, the Supreme Court decided Eisenstein, holding unanimously that “when
the United States has declined to intervene in a privately initiated [False Claims Act] action, it is
not a ‘party’ to the litigation for purposes of either § 2107 or Federal Rule of Appellate
Procedure 4.” United States ex rel. Eisenstein v. City of New York, 129 S.Ct. 2230, 2237 (2009).!

It seems best to await input from the Department of Justice before proceeding further
with Item No. 03-09. In the meantime, Part [ of this memo briefly recapitulates the proposed
Rule 40(a)(1) amendment as it was approved by the Advisory Committee in fall 2008. Part II
summarizes the Eisenstein decision.

L. The proposed Rule 40(a)(1) amendment as approved by the Advisory Committee in
fall 2008

The Rule 4(a)(1)(B) and Rule 40(a)(1) amendments were initially proposed by the
Department of Justice. At the fall 2008 meeting, the DOJ withdrew its proposal to amend Rule
4(a)(1)(B), citing concerns relating to Bowles v. Russell, 551 U.S. 205 (2007).2 However, the
DOJ argued in favor of pressing forward with the Rule 40(a)(1) amendment, which does not raise
similar concerns. After discussion, the Committee voted to give final approval to the Rule
40(a)(1) proposal. The Committee deleted from the Note to the Rule 40(a)(1) proposal a
reference to the proposed amendment to Rule 4(a)(1)(B). Apart from that, the Committee made
no changes to the proposed Rule 40(a)(1) amendment as published. Here is the proposal as
approved at the fall 2008 meeting:

Rule 40. Petition for Panel Rehearing

1 (a) Time to File; Contents; Answer; Action by the Court
2 if Granted.

3 (1) Time. Unless the time is shortened or extended by
4 order or local rule, a petition for panel rehearing
5 may be filed within 14 days after entry of

" A copy of the decision is enclosed.

? The concerns relate to the fact that the 30-day and 60-day periods in Rule 4(a)(1)(B) are
also set by statute, see 28 U.S.C. §§ 2107(a) & (b).

-
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judgment. But in a civil case, rf theUnited-States
- . e ti "
it - rehearimr—tsd5d
afterentryofjudgnrent; unless an order shortens or

extends the time:, the petition may be filed by any

party within 45 days after entry of judgment if one

of the parties is:

(A) the United States;

(B) aUnited States agency:;

(C) a United States officer or employee sued in

an official capacity; or

(D) a United States officer or employee sued in

an individual capacity for an act or omission

occurring in connection with duties

performed on the United States’ behalf.

* %k %k sk k%

Committee Note

Subdivision (a)(1). Rule 40(a)(1) has been amended to make
clear that the 45-day period to file a petition for panel rehearing

_applies in cases in which an officer or employee of the United States

is sued in an individual capacity for acts or omissions occurring in
connection with duties performed on behalf of the United States. In
such cases, the Solicitor General needs adequate time to review the
merits of the panel decision and decide whether to seek rehearing, just
as the Solicitor General does when an appeal involves the United

3.
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States, a United States agency, or a United States officer or employee
sued in an official capacity.

II. The decision in Eisenstein

Prior to Eisenstein, there was a circuit split on the classification — for purposes of the 30-
day and 60-day appeal periods set by Appellate Rule 4(a)(1) and 28 U.S.C. § 2107 — of qui tam
actions in which the government had not appeared. Four circuits held that the 60-day period
applied even if the government had chosen not to intervene. See Rodriguez v. Our Lady of
Lourdes Medical Center, 552 F.3d 297, 302 (3d Cir. 2008); United States ex rel. Lu v. Ou, 368
F.3d 773, 774-75 (7th Cir. 2004); United States ex rel. Russell v. Epic Healthcare Management
Group, 193 F.3d 304, 306-08 (5th Cir. 1999); United States ex rel. Haycock v. Hughes Aircraft
Co., 98 F.3d 1100, 1102 (9th Cir. 1996). But in the Tenth Circuit, the 30-day appeal period
applied if the government had chosen not to intervene, unless “other circumstances ... indicate[d]
a need for more than the usual 30 days to make the appeal.” United States ex rel. Petrofsky v. Van
Cott, Bagley, Cornwall, McCarthy, 588 F.2d 1327, 1329 (10th Cir. 1978) (per curiam), cert.
denied, 444 U.S. 839 (1979). In August 2008, the Second Circuit held that the 30-day period
applied. See United States ex rel. Eisenstein v. City of New York, 540 F.3d 94, 96 (2d Cir. 2008)
(“[W]here the United States has declined to intervene in a False Claims action, the United States
is not a party to the action within the meaning of Rule 4(a)(1), and, therefore, a notice of appeal
must be filed within 30 days.”).

In mid-January 2009, the Supreme Court granted certiorari in Eisenstein. See 129 S. Ct.
988 (2009). The question presented read as follows: “Where the United States elects not to
proceed with a qui tam action under the False Claims Act, and the relator instead conducts the
action for the United States, must a notice of appeal be filed within the 60-day period provided
for in Fed. R. App. P. 4(a)(1)(B), applicable when the United States is a “party,” or the 30-day
period provided for in Fed. R. App. P. 4(a)(1)(A)?”

The case was argued shortly after the Appellate Rules Committee’s April 2009 meeting.
Some passages during the oral argument highlighted questions relating to the nature of the appeal
deadline. For example, Justice Stevens observed that because the appeal-time deadlines are
jurisdictional the Supreme Court would create problems (if it chose the 30-day deadline for qui
tam actions in which the government had not intervened) in those circuits where circuit precedent
applied the 60-day period in such actions.” Justice Alito returned to this concern later in the

3 See Transcript of Oral Argument, United States ex rel. Eisenstein v. City of New York,
No. 08-660, 2009 WL 1064202, at 26-27. Admittedly such problems would arise only in cases
in which litigants relied on the availability of the 60-day period and the judgment was still open
on appellate review. See Oral Argument Transcript at 27 (Justice Ginsburg: “Even a
jurisdictional issue becomes subject to preclusion once you have gone the appeal route .... So
even the jurisdictional base can be precluded and not raised on collateral attack.”).

4-
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argument.*

At two points during the argument, Justices noted the possibility of rulemaking activity in
the area. Justice Breyer suggested that the Court might choose to apply the 60-day period “and
then suggest the Rules Committee look into this.” Later in the argument, the Chief Justice
voiced the expectation that the Appellate Rules Committee would work on clarifying the
applicability of Rule 4(a)(1)’s 30-day and 60-day provisions.® Counsel for the United States then
pointed out that because the deadline is also statutory there is a question whether the rulemakers
could clarify the point;” none of the Justices responded explicitly to this concern.

These passages in the argument (and some others) suggested that some members of the
Court might be inclined to choose to apply the 60-day period in Eisenstein and then to suggest
that the Rules Committee look into clarifying Rule 4(a)(1).® But that is not what the Court
ultimately chose to do.

In an opinion by Justice Thomas, the Court unanimously held that “[a]lthough the United

4 See Oral Argument Transcript at 46 (Justice Alito: “What about the relators and the
parties in the four circuits that have adopted the 60-day rule. They had a court of appeals opinion
in front of them that said you had 60 days. They're just out of luck now?”); id. (Counsel for the
United States: “Well, I think they also were on notice that there's a long-standing circuit split on
this question which the court has never answered.”).

> See Oral Argument Transcript at 32.

6 See Oral Argument Transcript at 46-47 (Chief Justice Roberts: “I'm sure that the
Appellate Rules Advisory Committee, when they hear this decision, if they haven't already, will
put something in the rules about whether it's 30 days or 60 days. So I'm not terribly concerned
about clarity going forward. It's going to be made clear by the Advisory Committee and the
submission of new rules, and I see no reason that they wouldn't make it clear. I don't know
whether they'll think 30 or 60 is the best idea.... So it's just a question of -- in this case and, as
Justice Stevens pointed out, what the effect is going to be on other cases. And it seems to me that
in that situation, 60 days makes the most sense because otherwise you're disrupting the system
solely based on a trap for the unwary.”).

7 See Oral Argument Transcript at 47-48 (“I'm not sure that the advisory committee could
come back and effectively amend the -- amend the statute by changing the rule.”).

¥ Because none of the Justices responded during the argument to the government’s
concern about the scope of the rulemakers’ authority with respect to statutory deadlines, it
seemed difficult to predict how the Court would view that question. But it seemed possible that
the Court might (for example) suggest that the Rules Committee look at the matter and propose
legislation (if necessary).

-5-
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States is aware of and minimally involved in every [False Claims Act] action ... it is not a ‘party
to an FCA action for purposes of the appellate filing deadline unless it has exercised its right to
intervene in the case.” United States ex rel. Eisenstein v. City of New York, 129 S. Ct. 2230,
2233 (2009). The Court laid the groundwork for its conclusion by describing the framework for
False Claims Act [“FCA”] qui tam actions:

The FCA establishes a scheme that permits either the Attorney General,
[31 U.S.C.] § 3730(a), or a private party, § 3730(b), to initiate a civil action
alleging fraud on the Government. A private enforcement action under the FCA is
called a qui tam action, with the private party referred to as the “relator.”.... When
a relator initiates such an action, the United States is given 60 days to review the
claim and decide whether it will “elect to intervene and proceed with the action,”
§§ 3730(b)(2), 3730(b)(4); see also § 3730(c)(3) (permitting the United States to
intervene even after the expiration of the 60-day period “upon a showing of good
cause”).

If the United States intervenes, the relator has “the right to continue as a
party to the action,” but the United States acquires the “primary responsibility for
prosecuting the action.” § 3730(c)(1). If the United States declines to intervene,
the relator retains “the right to conduct the action.” § 3730(c)(3). The United
States is thereafter limited to exercising only specific rights during the proceeding.
These rights include requesting service of pleadings and deposition transcripts, §
3730(c)(3), seeking to stay discovery that “would interfere with the Government's
investigation or prosecution of a criminal or civil matter arising out of the same
facts,” § 3730(c)(4), and vetoing a relator's decision to voluntarily dismiss the
action, § 3730(b)(1).

Eisenstein, 129 S. Ct. at 2233-34. The Court reasoned that the FCA’s intervention provision
presumes that the government is not a party unless it intervenes — “there would be no reason for
the United States to intervene in an action in which it is already a party” — and also noted that
“Congress expressly gave the United States discretion to intervene in FCA actions — a decision
that requires consideration of the costs and benefits of party status.” Id. at 2234. The Court
rejected the argument that the United States’ status as a “real party in interest” in FCA qui tam
actions rendered the United States a party for purposes of Section 2107 and Rule 4(a)(1).” In

° It seems likely that this aspect of the Eisenstein Court’s reasoning will have effects
beyond the context of False Claims Act litigation. Decisions in other contexts have sometimes
relied on a real-party-in-interest theory. See, e.g., Sedgwick v. Superior Court for District of
Columbia, 584 F.2d 1044, 1045 n.1 (D.C. Cir. 1978) (“Although the nominal party in this
[habeas] case is the Superior Court of the District of Columbia, that court is represented on this
appeal by the U.S. Attorney. Significantly, the original prosecution in the Superior Court was in
the name of the United States. This case might just as well have been brought as a suit to enjoin
the United States Attorney from maintaining the prosecution. The real party in interest is the
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rejecting a variety of other arguments for applying the 60-day time period, the Court explained
that it was bound by “the Rule's text, which hinges the applicability of the 60-day period on the
requirement that the United States be a ‘party’ to the action.” Id. at 2236.

The concern over harsh effects on litigants in circuits that had applied the 60-day period —
which the Justices had discussed at oral argument — was addressed in a footnote in the opinion:

Petitioner contends that the uncertainty regarding Rule 4(a)(1)(B) has
created a “tra[p] for the unwary,” and that our decision will unfairly punish those
who relied on the holdings of courts adopting the 60-day limit in cases in which
the United States was not a party.... As an initial matter, it is unclear how many
pending cases are implicated by petitioner's concern as such cases would have to
involve parties who waited more than 30 days to appeal from the judgment in an
FCA case in which the United States declined to intervene. But to the extent that
there are such cases, the Court must nonetheless decide the jurisdictional question
before it irrespective of the possibility of harsh consequences. See Torres v.
Oakland Scavenger Co., 487 U.S. 312, 318, 108 S.Ct. 2405, 101 L.Ed.2d 285
(1988) (“We recognize that construing Rule 3(c) [of the Federal Rules of
Appellate Procedure] as a jurisdictional prerequisite leads to a harsh result in this
case, but we are convinced that the harshness of our construction is ‘imposed by
the legislature and not the judicial process'” ...).

FEisenstein, 129 S. Ct. at 2236 n.4. As it turns out, at least one appeal — brought prior to the grant
of certiorari in Eisenstein — has now been dismissed as untimely under that case’s holding. See
Darian v. Accent Builders, Inc., 2009 WL 2039112, at *1 (9th Cir. June 16, 2009) (withdrawing
prior memorandum disposition and dismissing the appeal as time-barred under Eisenstein).

The decision in Eisenstein appears to set a bright-line rule. [ am not certain, however,
that its application will always be straightforward. To its holding that the United States “is not a
‘party’ to an FCA action for purposes of the appellate filing deadline unless it has exercised its
right to intervene in the case,” the Court appended the following footnote:

This does not mean that the United States must intervene before it can appeal any
order of the court in an FCA action. Under the collateral-order doctrine
recognized by this Court in Cohen v. Beneficial Industrial Loan Corp., 337 U.S.
541, 546-547, ... (1949), the United States may appeal, for example, the dismissal
of an FCA action over its objection. See 31 U.S.C. § 3730(b)(1); see also §
3730(c)(3); Marino v. Ortiz, 484 U.S. 301, 304 ... (1988) (per curiam) (noting that
“denials of [motions to intervene] are, of course, appealable”). In such a case, the

United States or the United States Attorney, for purposes of application of Fed.R.App.P. 4(a).
Accordingly, this appeal, filed 48 days after judgment, was timely.”). Such decisions seem
unlikely to remain good law after Eisenstein.
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Government is a party for purposes of appealing the specific order at issue even
though it is not a party for purposes of the final judgment and Federal Rule of
Appellate Procedure 4(a)(1)(B).

Eisenstein, 129 S. Ct. at 2233 & n.2. This footnote observes that the United States can
sometimes appeal an order entered in an FCA action without first intervening, and the footnote
explains that “[i]n such a case, the Government is a party for purposes of appealing the specific
order at issue.” In such instances, what time period governs the Government’s appeal? The
appeal is one as of right, and it is governed by Section 2107 and Rule 4(a)(1); does the fact that
the government “is a party for purposes of appealing the specific order” mean that the 60-day
time period governs? The footnote does not clearly resolve this point.

More generally, it is interesting to consider what light Eisenstein might shed on the
questions the Committee has previously discussed concerning Item No. 03-09. It may be
relevant, in this connection, to note that the Eisenstein Court rejected a purposive argument on
the ground that the text governed:

[P]etitioner contends that the underlying purpose of the 60-day time limit would
be best served by applying Rule 4(a)(1)(B) in every FCA case. The purpose of the
extended 60-day limit in cases where the United States is a party, he claims, is to
provide the Government with sufficient time to review a case and decide whether
to appeal. Petitioner contends that, even in cases where the Government did not
intervene before the district court issued its decision, the Government may want to
intervene for purposes of appeal, and should have the full 60 days to decide. But
regardless of the purpose of Rule 4(a)(1)(B) and the convenience that additional
time may provide to the Government, this Court cannot ignore the Rule's text ....

Eisenstein, 129 S. Ct. at 2236. In my March 14, 2008 memo I reviewed possible arguments
concerning the scope of Section 2107's 60-day appeal period with respect to actions involving
federal employees and with respect to individual-capacity suits arising from acts or omissions
alleged to have occurred while a federal officer or employee was acting on the United States’
behalf. I argued that there are good policy arguments in favor of applying the 60-day appeal
period to such suits. But, as to the question of whether Section 2107's reference to suits “in
which the United States or an officer or agency thereof is a party” can be read to encompass such
actions, I concluded that the answer would likely depend on the interpretive approach taken by

the Court:

Based on the analysis tentatively sketched above [in the March 2008
memo], it would seem that at least one aspect of the published Rule 4(a)(1)(B)
proposal may expand the scope of the sixty-day appeal time beyond that provided
in Section 2107(b). Specifically, stating that the sixty-day appeal time extends to
cases involving federal “officers or employees” — rather than to cases involving
federal “officers” — may extend beyond the statutory provision’s scope.
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It is not as clear that the published proposal’s inclusion of certain
individual-capacity suits extends beyond the statutory provision’s current scope.
One could argue the question either way. Under the view taken by the Second
Circuit in Hare [v. Hurwitz, 248 F.2d 458, 459 (2d Cir. 1957)] — or a view that
uses Section 2107's legislative history and stresses the original meaning of the
provision as of 1948 — one could conclude that the published provision’s inclusion
of individual-capacity suits expands the reach of the sixty-day appeal period. By
contrast, under the view taken by the Fourth, Fifth and Ninth Circuits — or a view
that stresses a purposive approach to interpreting Section 2107 — one could
conclude that the current statutory provision extends to some individual-capacity
suits.

To the extent that the Eisenstein Court rejected a purposive argument because it conflicted with
the Court’s reading of rule (and statutory) text, the Eisenstein decision might be adduced as
support for the view that individual-capacity suits against federal officers fall outside the scope of
Section 2107's 60-day provision. (On the other hand, it should be noted that the purposive
argument rejected in Eisenstein might have struck the Court as unpersuasive on its merits in any
event — given that the United States (the posited beneficiary of the extra appeal time) disclaimed
any need for it in qui tam actions where it had declined to intervene.)

I11. Conclusion

The Eisenstein decision provides further questions for study in connection with possible
proposals to amend Rule 4 and Rule 40 with respect to suits involving federal employees and
with respect to individual-capacity suits arising from acts or omissions alleged to have occurred
while a federal officer or employee was acting on the United States’ behalf. I therefore suggest
that the Committee retain Item 03-09 on the study agenda pending further input from the
Department of Justice.

Encl.
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Justice THOMAS delivered the opinion of the Court.

The question presented is whether the 30-day time limit to file a notice of appeal in Federal Rule of Appellate Pro-
cedure 4(a)(1)(A) or the 60-day time limit in Rule 4(a)(1)(B) applies when the United States declines to formally
intervene in a qui tam action brought under the False Claims Act (FCA), 31 U.S.C. § 3729. The United States Court of
Appeals for the Second Circuit held that the 30-day limit applies. We affirm.

I

[1] Petitioner Irwin Eisenstein and four New York City (City) employees filed this lawsuit against the City to chal-
lenge a fee charged by the City to nonresident workers. They contended, inter alia, that the City deprived the United
States of tax revenue that it otherwise would have received if the fee had not been deducted as an expense from the
workers' taxable income. In their view, this violated the FCA, which creates civil liability for “[a]ny person who
knowingly presents, or causes to be presented, to an officer or employee of the United States Government ... a false or
fraudulent claim for payment or approval.” § 3729(a)(1). Although the United States is a “real party in interest” in a
case brought under the FCA, Fed. Rule Civ. Proc. 17(a), an FCA action does not need to be brought by the United
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States. The FCA also allows “[a] person [to] bring a civil action for a violation of section 3729 for the person and for
the United States Government,” § 3730(b)(1). In a case brought by a person rather than the United States, the FCA
grants the United States 60 days to review the claim and decide whether it will “elect to intervene and proceed with the
action.” § 3730(b)(2). After reviewing the complaint in this case, the United States declined to intervene but requested
continued service of the pleadings. The United States took no other action with respect to the litigation. The District
Court subsequently granted respondents' motion to dismiss the complaint and entered final judgment in their favor.

*2233 Petitioner filed a notice of appeal 54 days later. While the appeal was pending, the Court of Appeals sua sponte
ordered the parties to brief the issue whether the notice of appeal had been timely filed. Federal Rule of Appellate
Procedure 4(a)(1)(A)-(B) and 28 U.S.C. §§ 2107(a)-(b) generally require that a notice of appeal be filed within 30 days
of the entry of judgment but extend the period to 60 days when “the United States or an officer or agency thereof is a
party,” § 2107(b). Petitioner argued that his appeal was timely filed under the 60-day limit because the United States is
a “party” to every FCA suit. Respondents countered that the appeal was untimely under the 30-day limit because the
United States is not a party to an FCA action absent formal intervention or other meaningful participation.

The Court of Appeals agreed with respondents that the 30-day limit applied and dismissed the appeal as untimely. See
540 F.3d 94 (C.A.2 2008). We granted certiorari, 555 U.S. ----, 129 S.Ct. 988, 173 L.Ed.2d 172 (2009), to resolve
division in the courts of appeals on the question,™ and now affirm.

FN1. Compare Rodriguez v. Qur Lady of Lourdes Medical Center, 552 F.3d 297, 302 (C.A.3 2008); United
States ex rel. Lu v. Ou, 368 F.3d 773, 775 (C.A.7 2004); United States ex rel. Russell v. Epic Healthcare
Memt. Group, 193 F.3d 304, 308 (C.A.5 1999); United States ex rel. Haycock v. Hughes Aircraft Co., 98 F.3d
1100, 1102 (C.A.9 1996), with United States ex rel. Petrofsky v. Van Cott, Bagley, Cornwall, McCarthy, 588
F.2d 1327, 1329 (C.A.10 1978) (per curiam).

I

[2] A party has 60 days to file a notice of appeal if “the United States or an officer or agency thereof is a party” to the
action. See § 2107(b) (“In any such [civil] action, suit or proceeding in which the United States or an officer or agency
thereof is a party, the time as to all parties shall be sixty days from such entry [of judgment]”); Fed. Rule App. Proc.
4(a)(1)(B) (“When the United States or its officer or agency is a party, the notice of appeal may be filed by any party
within 60 days after the judgment or order appealed from is entered”). Although the United States is aware of and
minimally involved in every FCA action, we hold that it is not a “party” to an FCA action for purposes of the appelilate
filing deadline unless it has exercised its right to intervene in the case. ™2

FN2. This does not mean that the United States must intervene before it can appeal any order of the court in
an FCA action. Under the collateral-order doctrine recognized by this Court in Cohen v. Beneficial Industrial
Loan Corp., 337 U.S. 541, 546-547, 69 S.Ct. 1221, 93 L.Ed. 1528 (1949), the United States may appeal, for
example, the dismissal of an FCA action over its objection. See 31 U.S.C. § 3730(b)(1); see also §
3730(c)(3); Marino v. Ortiz, 484 U.S. 301, 304, 108 S.Ct. 586, 98 L.Ed.2d 629 (1988) (per curiam) (noting
that “denials of [motions to intervene] are, of course, appealable™). In such a case, the Government is a party
for purposes of appealing the specific order at issue even though it is not a party for purposes of the final
judgment and Federal Rule of Appellate Procedure 4(a)(1)(B).

A

[3] The FCA establishes a scheme that permits either the Attorney General, § 3730(a), or a private party, § 3730(b), to
initiate a civil action alleging fraud on the Government. A private enforcement action under the FCA is called a gui
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tam action, with the private party referred to as the “relator.” Vermont Agency of Natural Resources v. United States ex
rel. Stevens, 529 U.S. 765, 769, 120 S.Ct. 1858, 146 L.Ed.2d 836 (2000). When a relator *2234 initiates such an
action, the United States is given 60 days to review the claim and decide whether it will “elect to intervene and proceed
with the action,” §§ 3730(b)(2), 3730(b)(4); see also § 3730(c)(3) (permitting the United States to intervene even after
the expiration of the 60-day period “upon a showing of good cause”).

If the United States intervenes, the relator has “the right to continue as a party to the action,” but the United States
acquires the “primary responsibility for prosecuting the action.” § 3730(c)(1). If the United States declines to inter-
vene, the relator retains “the right to conduct the action.” § 3730(c)(3). The United States is thereafter limited to
exercising only specific rights during the proceeding. These rights include requesting service of pleadings and depo-
sition transcripts, § 3730(c)(3), seeking to stay discovery that “would interfere with the Government's investigation or
prosecution of a criminal or civil matter arising out of the same facts,” § 3730(c)(4), and vetoing a relator's decision to
voluntarily dismiss the action, § 3730(b}(1).

[4] Petitioner nonetheless asserts that the Government is a “party” to the action even when it has not exercised its right
to intervene. We disagree. A “party” to litigation is “[o]ne by or against whom a lawsuit is brought.” Black's Law
Dictionary 1154 (8th ed.2004). An individual may also become a “party” to a lawsuit by intervening in the action. See
id., at 840 (defining “intervention” as “[t]he legal procedure by which ... a third party is allowed to become a party to
the litigation™). As the Court long ago explained, “ [w]hen the term [to intervene] is used in reference to legal pro-
ceedings, it covers the right of one to interpose in, or become a party to, a proceeding already instituted.” Rocca v.
Thompson, 223 U.S. 317, 330, 32 S.Ct. 207, 56 L.Ed. 453 (1912) (emphasis added). The Court has further indicated
that intervention is the requisite method for a nonparty to become a party to a lawsuit. See Maring v. Ortiz, 484 U.S.
301, 304, 108 S.Ct. 586. 98 L.Ed.2d 629 (1988) (per curiam) (holding that “when [a] nonparty has an interest that is
affected by the trial court's judgment ... the better practice is for such a nonparty to seek intervention for purposes of
appeal” because “only parties to a lawsuit, or those that properly become parties, may appeal an adverse judgment”
(internal quotation marks omitted; emphasis added)). The United States, therefore, is a “party” to a privately filed FCA
action only if it intervenes in accordance with the procedures established by federal law.

To hold otherwise would render the intervention provisions of the FCA superfluous, as there would be no reason for
the United States to intervene in an action in which it is already a party. Such a holding would contradict
well-established principles of statutory interpretation that require statutes to be construed in a manner that gives effect
to all of their provisions. See, e.g., Cooper Industries, Inc. v. Aviall Services, Inc., 543 U.S. 157, 166, 125 S.Ct. 577,
160 L.Ed.2d 548 (2004); Dole Food Co. v. Patrickson, 538 U.S. 468, 476-477, 123 S.Ct. 1655, 155 L.Ed.2d 643
{2003). Congress expressly gave the United States discretion to intervene in FCA actions-a decision that requires
consideration of the costs and benefits of party status. See, e.g., Fed. Rule Civ. Proc. 26(a) (requiring a party to dis-
close certain information without awaiting any discovery request); Rule 34 (imposing obligations on parties served
with requests for production of information); Rule 37 (providing for sanctions for noncompliance with certain party
obligations). The Court cannot disregard that congressional assignment of discretion by *2235 designating the United
States a “party” even after it has declined to assume the rights and burdens attendant to full party status. I3

FN3. This Court's decision in Devlin v. Scardelletti, 536 U.S. 1, 122 S.Ct. 2005, 153 L.Ed.2d 27 (2002), is not
to the contrary. There, the Court held that in a class-action suit, a class member who was not a named party in
the litigation could appeal the approval of a settlement without formally intervening. See id., at 6-14, 122
S.Ct. 2005. But the Court's ruling was premised on the class-action nature of the suit, see id., at 10-11, 122
S.Ct. 2005, and specifically noted that party status depends on “the applicability of various procedural rules
that may differ based on context,” id., at 10, 122 S.Ct. 2005. For the reasons explained above, we conclude
that in the specific context of the FCA, intervention is necessary for the United States to obtain status as a

“party”™ for purposes of Rule 4(a)(1)(B).
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B

Petitioner's arguments that the United States should be designated a party in all FCA actions irrespective of its decision
to intervene are unconvincing. First, petitioner points to the United States' status as a “real party in interest” in an FCA
action and its right to a share of any resulting damages. See Fed. Rule Civ. Proc. 17(a); Vermont Agency of Natural
Resources, supra, at 772, 120 S.Ct. 1858: see also 6A C. Wright, A. Miller, & M. Kane, Federal Practice and Pro-
cedure § 1545, pp. 351-353 (2d ed.1990) (“[W ]hen there has been ... a partial assignment the assignor and the assignee
each retain an interest in the claim and are both real parties in interest”). But the United States' status as a “real party in
interest” in a qui tam action does not automatically convert it into a “party.”

The phrase, “real party in interest,” is a term of art utilized in federal law to refer to an actor with a substantive right
whose interests may be represented in litigation by another. See, e.g., Fed. Rule Civ. Proc. 17(a); see also
Cts.Crim.App. Rule Prac. & Proc. 20(b), 44 M.J. LXXII (1996) ( “When an accused has not been named as a party, the
accused ... shall be designated as the real party in interest”); Black's Law Dictionary, supra, at 1154 (defining a “real
party in interest” as “[a] person entitled under the substantive law to enforce the right sued upon and who generally ...
benefits from the action's final outcome™). Congress' choice of the term “party” in Rule 4(a)(1)(B) and § 2107(b), and
not the distinctive phrase, “real party in interest,” indicates that the 60-day time limit applies only when the United
States is an actual “party” in qui tam actions-and not when the United States holds the status of “real party in interest.”
Cf. Barnhart v. Sigmon Coal Co., 534 U.S. 438, 452, 122 S.Ct. 941, 151 L.Ed.2d 908 (2002) (“[W]hen Congress
includes particular language in one section of a statute but omits it in another section of the same Act, it is generally
presumed that Congress acts intentionally and purposely in the disparate inclusion or exclusion” (internal quotation
marks omitted)). Consequently, when, as here, a real party in interest has declined to bring the action or intervene,
there is no basis for deeming it a “party” for purposes of Rule 4(a)(1)(B).

[5] We likewise reject petitioner's related claim that the United States' party status for purposes of Rule 4(a)(1)(B) is
controlled by the statutory requirement that an FCA action be “brought in the name of the Government.” 31 U.S.C. §
3730(b)(1). A person or entity can be named in the caption of a complaint without necessarily becoming a party to the
action. See SA C. Wright & A. Miller, Federal Practice and Procedure § 1321, p. 388 (3d ed.2004) (“[T]he caption is
not *2236 determinative as to the identity of the parties to the action”). And here, it would make little sense to interpret
the naming requirement of § 3730(b)(1) to dispense with the specific procedures for intervention provided elsewhere
in the statute.

Second, petitioner relies on the Government's right to receive pleadings and deposition transcripts in cases where it
declines to intervene, see § 3730(c)(3). But the existence of this right, if anything, weighs against petitioner's argu-
ment. If the United States were a party to every FCA suit, it would already be entitled to such materials under Federal
Rule of Civil Procedure 5, thus leaving no need for a separate provision preserving this basic right of litigation for the
Government.

[6] Third, petitioner relies on the fact that the United States is bound by the judgment in all FCA actions regardless of
its participation in the case. But this fact is not determinative; nonparties may be bound by a judgment for a host of
different reasons. See Tavlor v. Sturgell, 553 U.S. ----, --—-, 128 S.Ct. 2161, 2171-2174, 171 L.Ed.2d 155 (2008)
(describing “six established categories” in which a nonparty may be bound by a judgment); see also Restatement
(Second) of Judgments § 41(1)(d), p. 393 (1980) (noting that a nonparty may be bound by a judgment obtained by a
party who, inter alia, is “an official or agency invested by law with authority to represent the person's interests™). If the
United States believes that its rights are jeopardized by an ongoing qui tam action, the FCA provides for interven-

tion-including “for good cause shown™ after the expiration of the 60-day review period. The fact that the Government

is bound by the judgment is not a legitimate basis for disregarding this statutory scheme.

Finally, petitioner contends that the underlying purpose of the 60-day time limit would be best served by applying
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Rule 4(a)(1)(B) in every FCA case. The purpose of the extended 60-day limit in cases where the United States is a
party, he claims, is to provide the Government with sufficient time to review a case and decide whether to appeal.
Petitioner contends that, even in cases where the Government did not intervene before the district court issued its
decision, the Government may want to intervene for purposes of appeal, and should have the full 60 days to decide.
But regardless of the purpose of Rule 4(a)(1)(B) and the convenience that additional time may provide to the Gov-
ermnment, this Court cannot ignore the Rule's text, which hinges the applicability of the 60-day period on the re-
quirement that the United States be a “party” to the action. ™

FN4. Petitioner contends that the uncertainty regarding Rule 4(a)(1)(B) has created a “tra[p] for the unwary,”
and that our decision will unfairly punish those who relied on the holdings of courts adopting the 60-day limit
in cases in which the United States was not a party. See Brief for Petitioner 25-27. As an initial matter, it is
unclear how many pending cases are implicated by petitioner's concern as such cases would have to involve
parties who waited more than 30 days to appeal from the judgment in an FCA case in which the United States
declined to intervene. But to the extent that there are such cases, the Court must nonetheless decide the ju-
risdictional question before it irrespective of the possibility of harsh consequences. See Torres v. Oakland
Scavenger Co., 487 U.S. 312, 318, 108 S.Ct. 2405, 101 1..Ed.2d 285 (1988) (“We recognize that construing
Rule 3(c) [of the Federal Rules of Appellate Procedure] as a jurisdictional prerequisite leads to a harsh result
in this case, but we are convinced that the harshness of our construction is ‘imposed by the legislature and not
the judicial process' ” (quoting Schiavone v. Fortune, 477 U.S. 21, 31, 106 S.Ct. 2379, 91 L.Ed.2d 18

(1986))).

I

We hold that when the United States has declined to intervene in a privately *2237 initiated FCA action, it is not a
“party” to the litigation for purposes of either § 2107 or Federal Rule of Appellate Procedure 4. Because petitioner's
time for filing a notice of appeal in this case was therefore 30 days, his appeal was untimely. The judgment of the
Court of Appeals is affirmed.

It is so ordered.

U.S.,20009.
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MEMORANDUM

DATE: October 16, 2009

TO: Advisory Committee on Appellate Rules
FROM: Catherine T. Struve, Reporter

RE: Item No. 05-05

In a May 2005 submission, Public Citizen pointed out that when an amicus filed a brief in
support of an appellee, the interaction of Rules 29(e) and 26(a)(2) might leave the appellant with
little or no time to incorporate into its reply brief a response to the amicus’s contentions.'
Though Public Citizen had previously raised concerns about the staggered timing for amicus
briefs under Rule 29(e), Public Citizen’s renewed interest in the topic stemmed from the 2002
amendments to FRAP 26(a) (which changed the trigger for skipping intermediate weekends and
holidays from less-than-7-days to less- than-11-days).

The Committee held Public Citizen’s suggestion in abeyance pending the outcome of the
time-computation project. By adopting a days-are-days approach, the time-computation
amendments that will take effect this December remove much of the basis for Public Citizen’s
concern. Public Citizen’s May 2005 letter does, however, raise a few other points as well. Given
that the time-computation amendments will take effect this December, the time appears to be ripe
for the Committee to take up Item No. 05-05 once again, with a view to deciding whether any
further action is warranted.

Part I of this memo recapitulates the history of the proposal. Part II suggests that the
Committee remove the proposal from its agenda.

I. The history of Public Citizen’s proposal

Prior to 1998, Appellate Rule 29 required an amicus to file within the time allowed for
the brief of the party supported by the amicus.? The 1998 amendment to Rule 29 adopted the 7-

' A copy of Brian Wolfman’s May 25, 2005 letter on behalf of Public Citizen is
enclosed.

2 As adopted in 1968, FRAP 29 provided in relevant part that “[s]ave as all parties
otherwise consent, any amicus curiae shall file its brief within the time allowed the party whose
position as to affirmance or reversal the amicus brief will support unless the court for cause
shown shall grant leave for later filing, in which event it shall specify within what period an
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day stagger, with the goal of avoiding duplicative arguments.” The 1998 Committee Note
explains:

The 7-day stagger was adopted because it is long enough to permit an amicus to
review the completed brief of the party being supported and avoid repetitious
argument. A 7-day period also is short enough that no adjustment need be made in
the opposing party's briefing schedule. The opposing party will have sufficient
time to review arguments made by the amicus and address them in the party's
responsive pleading. The timetable for filing the parties' briefs is unaffected by
this change.

In response to the 1998 amendments, Public Citizen raised concerns about the new timing
system. As described in the minutes of the Advisory Committee’s October 1999 meeting,
“Public Citizen Litigation Group has raised two concerns about this change: First, an appellant
might have to file a reply brief before being able to read the brief of an amicus supporting the
appellee. Second, an amicus supporting an appellee might not be able to see the appellee's brief
until just before the amicus's brief is due, and thus the amicus might not be able to take account
of the arguments made by the appellee in its brief.” The minutes describe the discussion that
ensued:

Mr. Letter said that he wrote to several organizations that frequently file amicus
briefs in the courts of appeals to solicit their suggestions about how FRAP 29
might be amended to fix these problems. He received virtually no response to his
letter. He also talked to several appellate attorneys in the Department of Justice.
None of them had experienced the problems feared by Public Citizen Litigation
Group.

Mr. Letter urged that Item No. 98-03 be removed from the Committee's
study agenda. If these problems materialize in the future, the Committee can
address them at that time. For the present, though, no action was necessary.

A member moved that Item No. 98-03 be removed from the Committee's
study agenda. The motion was seconded. The motion carried.

In 2002, however, an amendment to Rule 26(a)’s time-computation provision affected
Rule 29(e)’s operation and again raised Public Citizen’s concern. Prior to the 2002 amendments,
Rule 26(a) provided that intermediate weekends and holidays were to be omitted when

opposing party may answer.”

? Rule 29(e) currently provides: “An amicus curiae must file its brief, accompanied by a
motion for filing when necessary, no later than 7 days after the principal brief of the party being
supported is filed. An amicus curiae that does not support either party must file its brief no later
than 7 days after the appellant’s or petitioner’s principal brief is filed. A court may grant leave
for later filing, specifying the time within which an opposing party may answer.”

2-
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computing periods of less than seven days. The 2002 amendments changed the trigger to “less
than 11 days” — which effectively extended Rule 29(e)’s seven-day periods: Seven days always
mean at least nine days (because one weekend will always intervene); could mean as many as
eleven days (if two weekends intervene); and occasionally mean thirteen days (if two weekends
and the Christmas and New Year’s holidays intervene). But the 2002 shift in Rule 26(a) from
“less than 7 days” to “less than 11 days” did not affect the calculation of the due dates for the
parties’ briefs.*

The effective lengthening of Rule 29(e)’s 7-day deadlines gave rise to the concerns that
Public Citizen voiced in its May 2005 submission to the Committee. Public Citizen suggested,
among other things, that the seven-day period be restated as “7 calendar days.”

At its April 2006 meeting, the Committee discussed Public Citizen’s observation that
when an amicus filed a brief in support of an appellee, the interaction of Rules 29(e) and 26(a)(2)
might leave the appellant with little or no time to incorporate into its reply brief a response to the
amicus’s contentions. After that discussion, Doug Letter undertook to consult other entities that
frequently file amicus briefs (including state governments), and to report to the Committee at its
next meeting. I enclose a copy of his November 13, 2006 letter summarizing the results of his
research. As the letter reports, Doug sought to identify major amicus filers, and his office
contacted some 24 appellate practitioners — including three state Solicitors General, other
government attorneys, private attorneys, and public interest lawyers — to ask their views on
possible amendments to the timing rules in FRAP 29(e). He received ten responses. The
respondents unanimously opposed eliminating the “stagger” —i.e., the time lag between the due
date for a party’s brief and the due date for an amicus who supports that party. Those responding
argued that the stagger helps the amicus to avoid duplicating the party’s arguments and
sometimes helps the amicus decide whether to file at all. Some respondents asserted that briefing
tends to be less coordinated in the Courts of Appeals than it is in the Supreme Court, and they
also observed that potential amici at the Supreme Court level have less need to see the party’s
brief because they can see the prior briefing. While no respondents supported eliminating the
stagger, some did express concern that the opposing party might experience a time crunch in
preparing its reply brief; accordingly, a few recommended that the Committee extend the
deadline for the reply brief.

In November 2006, the Committee discussed the matter further, and noted that Public
Citizen’s proposal intersected with the issues raised by the time-computation project. Members
observed that if the Project’s recommended days-are-days approach were adopted, then short
deadlines currently computed as business days would henceforth be computed as calendar days.
The Appellate Rules Committee’s Deadlines Subcommittee did not take a position on whether
Rule 29(e)’s stagger should be abandoned, but the Subcommittee recommended that if the
stagger were to be retained, it should remain 7 days (i.e., revert to 7 calendar days). The

* The 40-, 30-, and 14-day periods set by FRAP 31(a)(1) were too long to be affected
and the 3-day period in FRAP 31(a)(1) was too short to be affected.
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following excerpt from the meeting minutes reflects the Committee’s further discussion:

Mr. Letter noted his impression that Public Citizen would be satisfied if
FRAP 29(e)’s deadlines reverted to 7 calendar days. A judge member expressed
skepticism about the appellate practitioners’ argument that practice in the Courts
of Appeals differs significantly from that in the Supreme Court; but the member
stated that he would not object to seeing the stagger revert to 7 calendar days. Mr.
Letter observed that if timing crunches arise they can be addressed by motion. He
also noted that parties should generally be aware ahead of time that an amicus
filing is in the offing, because under FRAP 29(a) amici other than certain
government entities must obtain party consent or else move for permission to file.

Another member expressed support for eliminating the stagger, because
the FRAP should where possible conform to Supreme Court practice; the member
stated that it is not that hard for an amicus to coordinate its briefing with that of
the party it supports. Mr. Letter noted, however, that this is not the case when the
party in question is the Department of Justice: Because the draft usually undergoes
revision up until the last minute, the DOJ almost never shares its draft with
potential amici in advance. A practitioner member noted that Supreme Court
practice differs because the amici have the benefit of a “preview”of the parties’
briefs (based on their filings below and regarding certiorari). The member also
argued that having adopted the stagger relatively recently (in 1998), the
Committee should follow the principle of “stare decisis” and not alter the rule
unless there seems to be a real problem with it. A judge member agreed that the
rulemakers should not go back and forth on the issue (though he also found it
implausible that the stagger actually eliminates duplicative arguments).

A practitioner member wondered whether it would be worthwhile to
consider addressing the “time crunch” by extending the time for the reply brief.
Mr. Letter responded that such a solution would be overbroad, because it would
prolong the briefing schedule in many cases where it turns out that no amici file
briefs. Mr. Fulbruge noted statistics that support this point: During calendar year
2005 in the Fifth Circuit, there were some 125 amicus filings and a total of some
9,000 appeals. Moreover, many of those amicus filings were at the en banc stage
rather than during initial briefing.

A judge member proposed that the Committee wait to see what happens
with the Time-Computation Project before considering what, if any, changes to
make to FRAP 29(e). If the Time-Computation Project goes forward, that will
alter the landscape in significant ways. It was proposed that Judge Stewart write
to Mr. Wolfman of Public Citizen to state that the Committee, like other advisory
committees, is currently considering changes to the time-computation rules, and
that the Committee plans to defer further consideration of Public Citizen’s
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proposal until after the time-computation matter is resolved. The proposal was
moved and seconded, and carried by voice vote without opposition.

II. Remaining issues relating to Public Citizen’s proposal

Assuming that the time-computation amendments take effect on December 1, 2009, the
core problem identified in Public Citizen’s May 2005 submission will be eradicated, because
Rule 29(e)’s 7-day periods will once again be counted on a days-are-days basis.

Public Citizen’s May 2005 letter does note an additional issue: Rule 29(e)’s 7-day
deadlines for amici run from the filing of the relevant brief, whereas Rule 31(a)’s deadlines for
the appellee’s brief and the appellant’s reply brief run from the service of the preceding party
brief.> As Public Citizen notes, if counsel for a party serves that party’s brief by hand on the
other parties but files the brief by mailing it to the clerk, there can be a gap of several days
between service and filing — allowing an amicus supporting that party to file later relative to the
party’s opponent, and thus giving the party’s opponent less time to incorporate into its brief a
response to the amicus’s arguments. Public Citizen therefore proposes in the 2005 letter that
Rule 29(e) be amended to run the amicus’s deadline from the date of service rather than from the
date of filing. Public Citizen also suggests that the Committee Note urge amici to serve their
briefs electronically so as to maximize the parties’ time to respond to assertions in the amicus
briefs.

In the four years since these proposals were made, technological developments have
advanced in ways that alleviate the remaining difficulties identified by Public Citizen. As the
courts of appeals move to the CM/ECF system, it seems likely that the system will lead most
amici, like most parties, to serve and file their briefs electronically. A general norm of electronic
filing and service will address Public Citizen’s remaining concerns without the need for a rule
amendment.

I therefore suggest that the Committee remove Item No. 05-05 from its docket.

Encls.

> For cases involving cross-appeals, Rule 28.1(f) likewise pegs the timing of the parties’
briefs (other than the appellant’s principal brief) to the service of the preceding party brief.
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»PUBLIC CITIZEN LI'I‘IGATION GROUP

1600 20™ STREET, N.W. -
WASHINGTON, D.C. 20009

(202) 588-1000
(202) 588-7795 (FAX)
- BRIAN WOLFMAN
. g DIRECT DiAL: (202) 588-7730
‘4 E-MAIL: BRIAN@CITIZEN.ORG
- May 25, 2005

Honorable Samuel A. Alito, Jr.
Chair
Adv:sory Committee on Appellate Rules
United States Post Office and Courthouse
Federal Square and Walnut Street, Room 357
P.O. Box 999 _
Newark, New Jersey 07101-0999

Re: Timing of amicus briefs under FRAP
Dear Judge Alito:

‘ 1 am writing regarding the time for filing amicus briefs under FRAP 29(e) The issue
arose in a case that we are currently litigating on behalf of an appellant. Rule 29(e) provides that

- an amicus brief is due no later than 7 days after the filing of the pnnclpal brief of the party

supported by the amicus. When an amicus brief is filed in support of an appellant, that leaves
~ plenty of time — usually about 20 days — for the appellee to reply both to the appellant’s brief and, -
if necessary, to the amicus brief. However, the time is much tighter for an appellant, which has
only 14 days to file its reply brief. If, as in most cases, the appellee’s amicus files on the due
date, the appellant has only half of the allotted time, or, nommally, onIy 7 days, to consider and
respond to the amicus brief. ,

I say “nominaily“ because the period is effectively shorter than 7 days Under FRAP

: 26(a)(2), weekends and holidays are excluded in counting the 7-day period.. Therefore, an
amicus will always have at least 9 days to file its brief. In the case of an amicus brief filed in
support of an appellee, then, the effect of Rule 26(a)(2) is to shorten the already qulte short
‘nominal 7-day period for considering and responding to the amicus bnef ]

An example 1llustrates our point. Say that the appellee files its bnef at the clerk’s office
- on Thursday June 9, 2005, and serves the brief by hand (as occurs in about half of our appellate
cases). - The appellant’s reply is due on Thursday, June 23, 2005. The appellee’s amicus need
not, and as a matter of practice generally will not, be filed until the deadling — in this example,
late in the day on Monday, June 20, 2005. That leaves only 3 calendar day's; for the appellant to
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consider the amicus brief and incorporate a response into its reply brief. “The problem would be
considerably exacerbated if the amicus chose to file and serve the brief by regular U.S. mail, as it
has aright to do. If that occurred, the brief probably would not be receivéd by appellant’s
counsel until Wednesday or Thursday, the due date for appellant’s reply.’ To make matters

“worse, if, in the above example, either Monday, June 13 or Monday, June 20, were a federal
holiday, the amicus brief would not be due until late in the day on Tuesday, June 21, 2005, just
two days before appellant’s reply would be due.- Finally, the time crunch would be magnified if,
as is sometimes the case, more than one amicus ﬁles a brief in support of the appellee

The above example — involving the ﬁlmg of an appellee’s bnef on a Thursday -
maximizes the time crunch imposed by the interaction of Rules 26(a)(2) and 29(¢). However,
even a scenario that minimizes the filing period for the amicus is highly problematic. Let’ssay .’
that the appellee physically files its brief on Wednesday June 8, 2005, and serves the brief by Sy
hand. The appellant s reply is due on Wednesday, June 22, 2005. The appellee’s amicus need ;
not file until late in the day on Friday, June 17, 2005. That leaves only 5 calendar days, including
two weekend days, for the appellant to consider the amicus brief and mcorporate a response into
its reply brief. As above, the problem would be exacerbated if the amicus chose to file and serve
the brief by regular U.S. mail, because the appellant likely would not recexve the amicus brief
until Monday or even Tuesday. :

It is possible that the effect on Rule 29(¢) was not contemplated by the Advisory
Committee when Rule 26(a)(2) was amended in 2002 to increase from less than 7 days to less
than 11 days the time periods for which interim weekends and hohdays are excluded. Inany
event, amici do not need the extension provided by Rule 26(a)(2) as do 'other litigants facing
filing deadlines of less than 11 days. Amici generally know about the case and have an idea of
what they are going to say before they receive the brief of the party that they are supporting.
Indeed, they are often provided drafts of the principal brief as the process unfolds. Perhaps that
is why, until 1998, FRAP required amici briefs to be filed at the same time as the principal brief
that they were supportmg Although we think the 7-day window for amici is sensible fora -
number of reasons, we do not thirik it is necessary to extend that window under Rule 26(a)(2),
given the difficulty such an extension imposes on appellants Therefore we recommend that the
Committee propose that Rule 29(¢) be amended to require that an amicus file its brief no later

_than 7 calendar days after the principal brief of the party that it is supporting. Moreover, we
suggest that a Committee note strongly encourage amici to serve their brlefs electromcally, given
the short time period for response (particularly for appellants). - y :

The time for responding to an amicus brief is sometimes shorter than the nominal period
for another reason as well. The time for a party to answer a principal brief runs from the service
of that brief, not from its physical filing in the clerk’s office. But the time for the filing of the
amicus brief runs from the time when the brief that the amicus supports is actually received and
filed stamped at the clerk’s ofﬁce Thus, in cases where the appellee malls its brief to the
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courthouse, the time for the appellant to consider the appellee’s amicus brief is effectlvely
shortened. Indeed, even without Rule 26(a)(2), depending on the speed of the mail, the amicus
may not be required to file its brief until 10 days (or more) into the 14 day-period in which the
appellant has to reply. The Advisory Committee was aware of this issue when it established the
7-day amicus filing window. See 1998 Adv. Comm. Note to Rule 29(e). We recognize that the
time crunch created by this problem will not generally be as severe as the Rule 26(a)(2) problem
discussed above because, in general, when a party mails its brief to the court, it also mails the
brief to opposing counsel, which would extend the 14-day period for filing the reply by three
days. See FRAP 26(c). That is not always the case, however. In some of our cases, for instance,
counsel for both parties are in Washington, D.C.,.and the briefs are hand served, while the court
is in another city (say, New York), and the brief is “filed” by mail. Therefore, we also ask the

- Committee to consider amending Rule 29 to require amici to file their briefs no later than 7
calendar days from the date on which the principal brief that they are supporting is served. This
change will not impose a burden on amici because an amicus can be expected tobein
communication with the party it is supporting and obtain prompt service from that party,
regardless of when that party’s brief is actually filed w1th the court.

' Thank you for considering this request.

Smcerely,

Wit

Brian Wolfman

cc:  Professor Patrick J. Schiltz, Reporter /
Peter G. McCabe, Secretary







U.S. Department of Justice
Civil Division, Appellate Staff
950 Pennsylvania Ave., NW, Room 7513

DNL Washington, D.C. 20530
Douglas N. Letter Tel: (202) 514-3602
Appellate Litigation Counsel Fax: (202) 514-8151

November 13, 2006

Honorable Carl E. Stewart
United States Court of Appeals
2299 United States Court House
300 Fannin St.

Shreveport, LA 71101-3074

Re:  Possible Amendment for Amicus Brief Filing Times
Dear Judge Stewart:

At the FRAP Committee’s last meeting, we discussed a proposal made by the Public Citizen
Litigation Group concerning the timing for filing of amici briefs. During that discussion, the
Committee raised the question whether we should consider recommending that the practice in the
courts of appeals be changed to match that of the Supreme Court, where amici briefs are due on the
same day as the party they are supporting. I agreed to poll various offices that often file amici briefs,
and report to the Committee on this idea. As explained below, the feedback was unanimously
against adopting the Supreme Court practice in the courts of appeals.

Forbackground, it is important to know that, prior to 1998, FRAP 29(e) required amici curiae
to file their briefs on the same day as the briefs being supported. In 1998, however, the Supreme
Court changed this rule to allow a “7-day stagger” between the amicus brief and the principal brief
it supports. As amended, FRAP 29(e) provides:

An amicus curiae must file its brief, accompanied by a motion for filing when
necessary, no later than 7 days after the principal brief of the party being supported
is filed. Anamicus curiae that does not support either party must file its brief no later
than 7 days after the appellant’s or petitioner’s principal brief is filed. A court may
grant leave for later filing, specifying the time within which an opposing party may
answer.
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The Committee had recommended this change in order “to permit an amicus to review the
completed brief of the party being supported and avoid repetitious argument.” Advisory Committee
Notes, Fed. R. App. P. 29(e). The Committee also noted that the 7-day period is “short enough that
... [t]he opposing party will have sufficient time to review arguments made by the amicus and
address them in the party’s responsive pleading.” Ibid.

Last year, the Committee received a letter from the Public Citizen Litigation Group
expressing concern that the 7-day delay makes it difficult for appellants to adequately respond in
their reply briefs to arguments made by amici in support of appellees. While the 2002 amendment
of FRAP 26(a)(2) increased the period for amicus briefs from 7 calendar days to 7 business days, the
14-day time frame for reply briefs continues to be measured in calendar days, creating a situation in
which appellants could receive opposing amici briefs shortly before they must submit their reply
briefs.

The Committee accordingly decided to consider recommending amendment of FRAP 29(e)
to require, as it did prior to 1998, that amici curiae submit their briefs at the same time as the briefs
being supported. Such a change would bring the FRAP in line with Supreme Court practice and
provide opposing parties with more time to incorporate rebuttal arguments into their briefs.

Ms. Kelsi Corkran of my office and I contacted approximately two dozen appellate
practitioners—including three state Solicitor Generals, several private practice and government
attorneys, and the legal directors of various public interest organizations—and asked for their
feedback regarding a possible change to FRAP 29(e). We received responses from the following:
Mitch Bernard, Litigation Program Director of the National Resources Defense Council; Ted Cruz,
State Solicitor General of Texas; Roy Englert, partner at Robbins, Russell; Marcia Greenberger, Co-
President of the National Women’s Law Center; Ayesha Khan, Legal Director of Americans United
for Separation of Church and State; Manuel Medeiros, State Solicitor General of California; Richard
Samp, Chief Counsel of the Washington Legal Foundation; Stephen Shapiro, Legal Director of the
American Civil Liberties Union; Evan Tager, partner at Mayer Brown Rowe & Maw; and Brian
Wolfman, Director of Public Citizen Litigation Group. :

The respondents unanimously opposed adopting the Supreme Court practice in the courts of
appeals. Consistent with the reasoning expressed in the Advisory Committee Notes, most of the
respondents cited non-duplication as the primary benefit of providing amici with a later filing date.
Several people noted the difficulty of obtaining advanced drafts of principal briefs and the
importance of reviewing the principal brief in order to fashion amicus arguments that avoid
redundancy. Potential amici sometimes also wait until after the principal brief has been filed before
deciding whether to submit an amicus brief at all. As one State Solicitor General explained, “it may
transpire that the issue the [amicus] was concerned about was handled just fine, obviating the
[amicus] brief altogether; on the other hand the principal brief may be so bad that you’d spill your
tea reaching for the phone to request consent to file.”

Many of the respondents pointed to distinctions between Supreme Court and court of appeals
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briefing that make simultaneous filing more appropriate at the Supreme Court level. Several people
described Supreme Court briefing as amore “highly coordinated process” in which parties frequently
exchange drafts prior to the filing date. Draft-sharing is less common at the court of appeals level.
One public interest attorney also noted that amici in the Supreme Court “are virtually always aware
of the issue in the case and what the parties are going to say more-or-less shortly after review is
granted [because] the cert petition and [opposition to cert] are available, as are the briefs below.”
Similarly, another public interest attorney observed, in contrast to the courts of appeals, the Supreme
Court clearly defines the issues for review (i.e., through the “Questions Presented”) well before the
filing date for the appellant’s principal brief.

There was some disagreement among respondents about the impact of the delayed amicus
filing date on the opposing principal party. Several people took the position that the delay has little
effect on opposing parties, and that any time crunch created by amici submissions is “outweighed
by the positives™ of allowing the 7-day stagger. One private practice attorney, however, reiterated
Public Citizen’s concern that, with only 14 calendar days between filing dates for the appellee’s brief
and the appellant’s reply brief, amicus briefs in support of appellee sometimes arrive to appellants
after they have already completed their reply brief and circulated it among clients, co-counsel, and
other interested parties. Although none of the respondents supported amending FRAP 29(e) to
require simultaneous filing by principal parties and supporting amici, a few recommended that the
Committee adjust the reply brief deadline to ensure that appellants have time to respond to
arguments made by amici in support of appellee.

In sum, none of the appellate practitioners that we contacted favored adopting the Supreme

Court approach to amicus brief filing dates in the courts of appeals. [ hope that this information is
helpful to the Committee.

Sincerely,

Ot Lt

Douglas N. Letter
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MEMORANDUM

DATE: October 16, 2009

TO: Advisory Committee on Appellate Rules
FROM: Catherine T. Struve, Reporter

RE: Item No. 07-AP-E

As the Committee has discussed at its recent meetings, the Supreme Court’s decision in
Bowles v. Russell, 551 U.S. 205 (2007), has raised a number of questions concerning the nature
of appeal deadlines (as well as other litigation deadlines).

Part I of this memo examines some very rough data concerning Bowles’ effects on
would-be appellants. Part II discusses the fact that courts do not appear to be applying the clear
statement rule set forth in Arbaugh v. Y&H Corporation, 546 U.S. 500, 503 (2006), to questions
concerning appeal deadlines. And Part III discusses the possible uses of cases such as Becker v.
Montgomery, 532 U.S. 757 (2001), to mitigate the effects of jurisdictional deadlines in cases
where some document, filed within the appeal time, constitutes the substantial equivalent of a
notice of appeal.

L How big an effect does Bowles have in practice?

During the Committee’s discussion at the spring 2009 meeting, participants asked
whether we know how much of an effect Bowles is really having on appellate practice. For
instance, how often does the application of Bowles result in a would-be appellant losing the
opportunity for appellate review? As a very rough cut at this question, I re-examined the
appellate-deadline decisions in the spreadsheet that I had compiled for the spring 2009 meeting.
I focused only on the decisions (on that list) that were handed down after Bowles and that
address Bowles’ discussion of the jurisdictional nature of appeal deadlines. The list includes 36
such decisions; a spreadsheet summarizing those decisions is enclosed. It should be stressed that
these are only a non-random sample of decisions since Bowles. The list does not, for example,
include all non-precedential opinions that cite Bowles.

Of the 36 decisions listed in the spreadsheet, I first grouped them roughly according to
whether the decision included a holding on the question of whether an appeal requirement (such
as a deadline) is jurisdictional. My findings can be roughly represented as follows:
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Probably not a Unclear,2
holding, 1 '

As can be seen
from this figure,
more than half the
cases involve
holdings
concerning the
jurisdictional (or
non-jurisdictional)
nature of an appeal
requirement. But
a sizeable minority
of the cases (13)
do not involve
such a holding.

The rough groupings noted above can be broken down in more detail as well. Thus, for

example, the category “Holdings / Potential holdings” includes cases where the categorization of -

an appeal requirement as jurisdictional or non-jurisdictional clearly affected the disposition of
the appeal, but it also includes cases where it seems likely — but not certain — that such a
determination affected the disposition. For instance, in three cases the court appears to have
raised the issue of noncompliance sua sponte — a posture that suggests that the ruling on the
jurisdictional nature of the requirement affected the disposition of the appeal: In those three
cases the view of the requirement as jurisdictional presumably made it more likely that the court
would raise the issue sua sponte (though it is also possible, in appropriate circumstances, for
some non-jurisdictional issues to be raised by the court sua sponte). Here is a slightly more
detailed breakdown of the 36 cases. The legends on this chart summarize categories listed in the
enclosed spreadsheet; the spreadsheet provides further details concerning the cases.
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I should stress that my use of the term “holding” here is shorthand — intended to denote
cases in which the conclusion that (under Bowles) a particular appeal requirement is either
jurisdictional or non-jurisdictional affects the disposition of the appeal. Thus, even a case in
which the court says “we hold that requirement X is not jurisdictional” would not count (in my
tally) as a holding if the fact that the requirement is not jurisdictional did not actually affect the
disposition of the appeal (for example, because the appellee timely objected in any event).

Next, I excluded those cases in which the jurisdictional / non-jurisdictional distinction
clearly did not affect the outcome of the appeal — i.e., the 13 cases in the left-most piece of the
pie chart on the preceding page. As to the remaining 23 cases, I examined whether the would-be
appellant was found to have forfeited the chance to appeal or whether, instead, the court’s
reasoning resulted in the preservation of appeal rights. Here is a rendering of my findings:

As this chart
Appeal possibly Loston merits, indicates, these 23
preserved 1 | cases are roughly
split. In 11 of
them, the
determination that
an appeal
requirement is
jurisdictional led
to the conclusion
that the would-be
appellant (or
petitioner) had lost
the opportunity to
seek review in the
court of appeals.
But in 9 other
cases, the
determination that a requirement is not jurisdictional led to the opposite conclusion. The
remaining three cases were harder to categorize. In one, classed in the chart as “appeal not yet
available,” the petitioner had not yet exhausted his administrative remedies (and exhaustion was
deemed a jurisdictional requirement). In another, classed as “lost on merits,” the court
concluded that a time limit was not jurisdictional, but then avoided deciding whether the failure
to timely appeal otherwise barred relief, by concluding that in any event the appeal failed on the
merits; I classed this as among the cases in which the classification mattered to the disposition,
because the court could not properly have held against the appellant on the merits if the time
limit in question had been jurisdictional. In the third, classed as “appeal possibly preserved,” the
court of appeals (applying the teaching of Eberhart v. United States, 546 U.S. 12 (2005) (per
curiam) that the 7-day time period in Criminal Rule 33 is not jurisdictional) remanded to the
district court for analysis of whether to grant an extension, under Criminal Rule 45(b), of the
Rule 33 deadline.

Appesl not yet
available, 1

156



There is no assurance that the sampling analyzed here is representative. And the size of
the sample is small relative to the total pool of court of appeals decisions citing Bowles. The
chart below shows the number of such decisions handed down in each full three-month period
since Bowles was decided.

. As the chart
45 indicates, the
40 P.d number of
35 pd citations is rising.

30 o My guess,
25 “P—\ : P \//(/ however, is that
20 \v/ some of the

15 increase is due to
10 the incorporation
5 of citations to
0 . . . . ' . ; , .| Bowles into
\ » boilerplate
Q & » ) » & o i %
¢ W° ,\?&“ ,\rm\g .yu‘s} ,\’u\q »&\? ,@Q’ @.‘9 language that
& o P » & A courts employ
' F & @
& B

) when dismissing
oy .,;1?’ ) g an appeal for
untimeliness or the
like.

In sum, it appears that Bowles is foreclosing appeals by some litigants (because the limit
they flouted turns out to be jurisdictional) but is also preserving appeals by some other litigants
(who failed to comply with a non-jurisdictional requirement). Going forward, it would be useful
to obtain a better sense of the proportion and absolute number of cases that fall within the former
category; those cases seem to present the greatest area for concern over the effects of Bowles.

1L Arbaugh’s clear statement rule

In Arbaugh v. Y&H Corporation, the Supreme Court held that “the numerical
qualification contained in Title VII's definition of ‘employer’” does not “affect[] federal-court
subject-matter jurisdiction” but rather “delineates a substantive ingredient of a Title VII claim
for relief.” Arbaugh v. Y&H Corp., 546 U.S. 500, 503, 516 (2006). The Arbaugh Court set the
following interpretive presumption: “If the Legislature clearly states that a threshold limitation
on a statute's scope shall count as jurisdictional,... then courts and litigants will be duly
instructed and will not be left to wrestle with the issue.... But when Congress does not rank a
statutory limitation on coverage as jurisdictional, courts should treat the restriction as
nonjurisdictional in character.” Id. at 515-16.

At the Committee’s April 2009 meeting, it was suggested that it would be useful to know
4-
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how often the Arbaugh clear statement rule is applied in connection with appeal deadlines. 1
performed a Westlaw search designed to gather federal court opinions that discuss the Arbaugh
clear statement rule,' and reviewed the results to identify opinions that concern appeal-related
requirements. The search pulled up one Supreme Court opinion, 25 court of appeals opinions,
and 49 trial court opinions. Interestingly, none of these opinions discussed Arbaugh in relation
to a question of appellate jurisdiction or appellate procedure.

Three opinions did discuss Arbaugh in connection with certain requisites for judicial
review of agency action under the Administrative Procedures Act. See Trudeau v. Federal Trade
Comm’n, 456 F.3d 178, 184 (D.C. Cir. 2006) (citing Arbaugh and stating that the APA’s
requirement of final agency action is not jurisdictional); Sharkey v. Quarantillo, 541 ¥.3d 75, 87
(2d Cir. 2008) (noting that “review under the APA is limited to review of ‘final agency action,” 5
U.S.C. § 704,” that “final agency action is not subject to judicial review under the APA to the
extent that such action is ‘committed to agency discretion by law,” 5 U.S.C. 701(a)(2),” and that
the presumption favoring judicial review “can be overcome if Congress, subject to constitutional
constraints, implicitly or explicitly precludes judicial review”); see id. at 87-88 & n.10 (noting
the relevance of Arbaugh to the question whether such requisites are jurisdictional, and declining
to decide whether they are jurisdictional because they were satisfied in the case at hand); Long
Term Care Partners, LLC v. United States, 516 F.3d 225, 232 (4th Cir. 2008) (“We assume
without deciding that the Arbaugh rule applies equally to statutory ‘final agency action’ under
the APA and non-statutory inquiries under Leedom [v. Kyne, 358 U.S. 184 (1958)], rendering
both nonjurisdictional.””). Review under the APA itself does not strike me as directly relevant to
practice in the court of appeals; though I lack expertise in administrative law, my impression is
that review under the APA is sought in the district court.> However, at least one statutory

' It was necessary to use a word search, because simply keyciting Arbaugh netted a very
large universe of cases: eight Supreme Court opinions, 123 court of appeals opinions, and 586
district court opinions. I used the following search in the ALLFEDS database: arbaugh /p
(clear! /s (statement stated states stating)). That search, run on September 20, 2009, netted 75
results.

2 “Jurisdiction over APA challenges to federal agency action is vested in the district
courts under general federal jurisdiction.” Charles H. Koch, Jr., 2 Admin. L. & Prac. § 8.11 (2d
ed.). Of course, limits on district court review of an agency determination would also be
relevant to the question of the court of appeals’ power to second-guess the agency determination
when reviewing the judgment of the district court. However, I do not class such limitations as
directly relevant to appellate practice or jurisdiction, because if we were to broaden the inquiry
to that extent, then we would also be obliged to include within our inquiry all sorts of questions
pertaining to the district court’s subject matter jurisdiction. In order to maintain our focus on
questions relating directly to appeals, I have excluded from the inquiry issues that concern the
power of the district court.

-5-
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scheme that provides for direct court of appeals review of agency action borrows from the APA;?
and I would think that Section 704 would apply to petitions for court of appeals review under
such a scheme. Therefore, one could argue that cases applying Arbaugh to determine whether
Section 704's finality requirement is jurisdictional will be relevant (in at least some cases) to the
jurisdiction of the courts of appeals. However, all three of the cases in my search results were
cases in which review was sought in the district court under the APA. The indirect nature of the
link between these cases and appellate practice serves to illustrate that 4rbaugh has not, so far,
played a central role in discussions of appellate practice or jurisdiction.

To investigate why this is so, | performed a different Westlaw search, this time looking
for federal-court opinions that cite both Arbaugh and Bowles. As of September 25, 2009, there
were only 20 such opinions.* In analyzing those opinions, it makes sense to start with Bowles
itself. In Bowles, the dissenters relied heavily on Arbaugh for the proposition that Section
2107(c)’s 14-day time limit was not jurisdictional. See, e.g., Bowles, 551 U.S. at 216-17 & n.1
(Souter, J., joined by Stevens, Ginsburg & Breyer, JJ., dissenting). But the Bowles majority
distinguished Arbaugh on the ground that it did not concern a time limit:

Nor do Arbaugh v. Y & H Corp., 546 U.S. 500 ... (2006), or Scarborough v.
Principi, 541 U.S. 401 ... (2004), aid petitioner. In Arbaugh, the statutory
limitation was an employee-numerosity requirement, not a time limit. 546 U.S., at
505.... Scarborough, which addressed the availability of attorney's fees under the
Equal Access to Justice Act, concerned “a mode of relief ... ancillary to the
judgment of a court” that already had plenary jurisdiction. 541 U.S., at 413 ....

Bowles, 551 U.S. at 211.°
Since deciding Bowles, the Supreme Court has discussed both Bowles and Arbaugh in

one case: John R. Sand & Gravel Co. v. United States, 128 S. Ct. 750 (2008). In John R. Sand
& Gravel, the Court held that the Court of Federal Claims limitation statute sets a jurisdictional

3 See 16 U.S.C. § 1536(n) (“Any person, as defined by section 1532(13) of this title, may
obtain judicial review, under chapter 7 of Title 5, of any decision of the Endangered Species
Committee under subsection (h) of this section in the United States Court of Appeals for (1) any
circuit wherein the agency action concerned will be, or is being, carried out, or (2) in any case in
which the agency action will be, or is being, carried out outside of any circuit, the District of
Columbia, by filing in such court within 90 days after the date of issuance of the decision, a
written petition for review.”).

4 Or 21, if one counts Bowles itself.

5 It was of course true that Arbaugh did not concern a time limit. On the other hand, as
the Bowles dissenters pointed out, Arbaugh did discuss the nature of time limits: “we have
clarified that time prescriptions, however emphatic, ‘are not properly typed “jurisdictional.”
Scarborough v. Principi, 541 U.S. 401, 414 ... (2004)....” Arbaugh, 546 U.S. at 510.
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time limit which must therefore be raised by the court sua sponte.® Justice Breyer, writing for a
seven-Justice majority, set the stage for this holding by distinguishing between limitations
periods that are waivable and those that are not:

Most statutes of limitations seek primarily to protect defendants against
stale or unduly delayed claims.... Thus, the law typically treats a limitations
defense as an affirmative defense that the defendant must raise at the pleadings
stage and that is subject to rules of forfeiture and waiver.... Such statutes also
typically permit courts to toll the limitations period in light of special equitable
considerations....

Some statutes of limitations, however, seek not so much to protect a
defendant's case-specific interest in timeliness as to achieve a broader
system-related goal, such as facilitating the administration of claims, ... limiting
the scope of a governmental waiver of sovereign immunity, ... or promoting
judicial efficiency, see, e.g., Bowles v. Russell, ... 127 S.Ct. 2360, 2365-66 ...
(2007). The Court has often read the time limits of these statutes as more
absolute, say as requiring a court to decide a timeliness question despite a waiver,
or as forbidding a court to consider whether certain equitable considerations
warrant extending a limitations period. See, e.g., ibid.; see also Arbaughv. Y & H
Corp., 546 U.S. 500, 514 ... (2006). As convenient shorthand, the Court has
sometimes referred to the time limits in such statutes as “jurisdictional.” See, e.g.,
Bowles, supra, at 2364."

In a prior memo I suggested that the John R. Sand & Gravel Co. Court’s citation to Bowles was
intriguing because the Court’s description of Bowles as turning upon notions of judicial
efficiency seemed different from the rationales adduced in Bowles itself.® It is also worth noting
that there is good reason why the John R. Sand & Gravel Co. opinion cites Arbaugh with a “see
also”: Arbaugh, at the cited page, was not discussing statutory time limits — it was discussing the
effect of deeming a requirement as going to subject matter jurisdiction, and this was the
proposition for which John R. Sand & Gravel Co. cited it.

8 John R. Sand & Gravel Co., 128 S. Ct. at 752.
7 John R. Sand & Gravel, 128 S. Ct. at 753.

¥ At the pages cited by the John R. Sand & Gravel Court, the Bowles opinion stressed
“the jurisdictional significance of the fact that a time limitation is set forth in a statute,” 127 S.
Ct. at 2364, emphasized “the jurisdictional distinction between court-promulgated rules and
limits enacted by Congress,” id. at 2365, and explained why “[jJurisdictional treatment of
statutory time limits makes good sense”: “Within constitutional bounds, Congress decides what
cases the federal courts have jurisdiction to consider. Because Congress decides whether federal
courts can hear cases at all, it can also determine when, and under what conditions, federal courts
can hear them.” Id.
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In sum, the Supreme Court has not explained how to reconcile Bowles and Arbaugh other
than to instruct that Arbaugh did not govern in Bowles because Bowles concerned a time limit
and Arbaugh did not. Perhaps the Court will take the opportunity to clarify the interaction
between these two precedents when it decides Reed Elsevier, Inc. v. Muchnick - a case in which
the Supreme Court granted certiorari on the following question: “Does 17 U.S.C. § 411(a)
restrict the subject matter jurisdiction of the federal courts over copyright infringement
actions?”” The briefs in the Reed Elsevier case make numerous references to both Bowles and
Arbaugh; the case is set for argument on October 7, 2009.

In the meantime, what can be learned from the decisions of lower federal courts that cite
both Bowles and Arbaugh? Of the 19 lower-court decisions, four are less relevant to our analysis
because they cite Bowles and Arbaugh when explaining the effects of determining that a
requirement is jurisdictional'® rather than citing those cases when discussing whether a particular
requirement is jurisdictional. Among the remaining 15 cases, some are more informative than
others.!" A few of the cases note the question of whether a particular requirement is
jurisdictional, but then avoid deciding that question.”? In one case both Bowles and Arbaugh

° Reed Elsevier, Inc. v. Muchnick, 129 S.Ct. 1523, 1523 (2009).

19 See U.S. ex rel. Vuyyuru v. Jadhav, 555 F.3d 337, 347 (4th Cir. 2009) (citing Bowles
for proposition that Congress sets the jurisdiction of lower federal courts and Arbaugh for
proposition that “when a district court lacks subject matter jurisdiction over an action, the action
must be dismissed”); United States v. Sensient Colors, Inc., 2009 WL 394317, at *3, *11 (D.N.J.
Feb. 3, 2009) (citing Arbaugh for proposition that lack of subject matter jurisdiction requires
dismissal and citing Bowles for proposition that jurisdictional requirements do not admit of
equitable exceptions); Kirk v. Parker, 2008 WL 5255908, at *1 (W.D. Okla. 2008) (adopting
magistrate judge’s report and recommendation and citing Bowles for proposition that there are
no equitable exceptions to jurisdictional requirements); id. at *2 (magistrate judge’s report and
recommendation, citing Arbaugh for proposition that jurisdictional defects must be raised sua
sponte); Pekular v. Mansfield, 21 Vet. App. 495, 501 (Vet. App. 2007) (citing Bowles and
Arbaugh for proposition that “[w]hen a court lacks jurisdiction over a matter, it must dismiss the
matter and is without authority to consider whether equitable relief is warranted”).

" A couple of cases discuss Arbaugh and Bowles as part of a longer line of decisions
touching upon the question of jurisdiction; these cases do not shed light on the question of how
to distinguish cases falling within Arbaugh’s clear statement rule from cases governed by
Bowles. See Kingman Reef Atoll Inv., L.L.C. v. U.S., 541 F.3d 1189, 1196 (9th Cir. 2008)
(holding that the Quiet Title Act’s limitations period is jurisdictional); Lemire v. Sec’y of Health
and Human Servs., 2008 WL 2490654, at *14 (Fed. Cl. 2008) (dismissing petition as untimely
under the Vaccine Act).

12 See, e.g., United States v. Garcia, 312 Fed. Appx. 801, 805 (6th Cir. Feb. 25, 2009)
(unpublished opinion) (noting authorities suggesting that “because [Criminal] Rule 35 is
incorporated into 18 U.S.C. § 3582(c)(1)(B), its time limit is statutory and, therefore,
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were taken to support the conclusion that an exhaustion requirement imposed by courts under
ERISA is not jurisdictional; in that instance, the two cases were not seen as being in opposition
because the requirement at issue was judge-made rather than statutory."

Some other cases readily apply one of the two decisions and distinguish the other. For
example, in Thomas v. Miller, 489 F.3d 293, 295 (6th Cir. 2007), the court concluded without
difficulty that a numerical threshold in the Consolidated Omnibus Reconciliation Act was — like
the numerical threshold at issue in Arbaugh — non-jurisdictional.'* Conversely, in holding that

jurisdictional,” but deciding the case on an alternative ground); Maynard v. Dist. of Columbia,
579 F. Supp. 2d 137, 142 (D.D.C. 2008) (avoiding the need to decide whether the 90-day
limitations period in the Individuals with Disabilities Education Act is jurisdictional by
concluding that if it is not jurisdictional, equitable tolling was unwarranted under the
circumstances); Smith v. Dist. of Columbia, 496 F. Supp. 2d 125, 127 (D.D.C. 2007) (same)
(“While Bowles dealt with a statutory deadline to timely file a notice of appeal, it is in tension
with case law suggesting that other statutory time limitations are not jurisdictional and should be
pled as affirmative defenses.... See e.g., Arbaugh.”); Epstein v. Susquehanna River Basin Com'n,
2008 WL 2370158, at *5 (M.D. Pa. June 9, 2008) (reasoning that equitable tolling would not be
warranted in any event and thus avoiding decision on whether time period in Susquehanna River
Compact is jurisdictional).

13 Metropolitan Life Ins. Co. v. Price, 501 F.3d 271, 279 (3d Cir. 2007) (“Congress has
expressly provided for jurisdiction over ERISA cases in 29 U.S.C. § 1132(e). Neither that
provision nor any other part of ERISA contains an exhaustion requirement. Thus, as a
judicially-crafted doctrine, exhaustion places no limits on a court's adjudicatory power.”).

'* The Thomas court’s footnote distinguishing Bowles (which had been decided less that
two weeks before) explains that “[t]here is no contradiction between Bowles and Arbaugh. In the
former, Congress limited jurisdiction by statute; in the latter, it did not.” Thomas, 489 F.3d at
298 n.6. The difficulty, of course, is that distinguishing Bowles from Arbaugh on this basis will
not always provide guidance in the next instance when one is trying to determine whether or not
a statutory requirement is jurisdictional. Perhaps, though, some additional guidance can be
gleaned from the Thomas court’s observation that “Bowles ... rests on a long-held interpretation
of the congressional enactments that confer jurisdiction upon the courts of appeals.” Id.

Bowles was similarly distinguished in Quinn v. Altria Group, Inc., 2008 WL 3518462
(S.D.N.Y. Aug. 1, 2008). In holding that the applicability of the Age Discrimination in
Employment Act to foreign corporations is not a jurisdictional question, the Quinn court
explained that Bowles concerned “specific statutory time limits in contexts in which, the
Supreme Court noted, there has been a ‘longstanding treatment of [those particular] statutory
time limits ... as jurisdictional.’” Id. at *2.

Likewise, in holding that 28 U.S.C. § 2636(i)’s limitations period is a waivable defense,
the Court of International Trade relied on a case that had cited Arbaugh. See Parkdale Int’l, Ltd.
v. United States, 508 F. Supp. 2d 1338, 1347 n.6 (Ct. Int’l Trade 2007) (citing Rockwell Int'l
Corp. v. United States, 549 U.S. 457, 468 (2007) (quoting Arbaugh)). The Parkdale court
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the period set by 38 U.S.C. § 7266(a) for appealing a decision of the Board of Veterans’ Appeals
is jurisdictional, the Court of Appeals for Veterans Claims noted “the clarity and forcefulness
with which Bowles speaks regarding the jurisdictional importance of congressionally imposed
periods of appeal,” and cited Arbaugh only fleetingly as a case distinguished by Bowles.
Henderson v. Peake, 22 Vet.App. 217,218 n.1, 221 (Vet. App. 2008).

By contrast, the opinions at the court of appeals level in the Reed Elsevier case (noted
above) highlight tensions between Arbaugh and Bowles."” The panel majority held that the
district court lacked “jurisdiction to certify a class consisting of claims arising from the
infringement of unregistered copyrights and to approve a settlement with respect to those
claims.” In re Literary Works in Elec. Databases Copyright Litig., 509 F.3d 116, 118 (2d Cir.
2007). The majority cited Bowles and stressed that “section 411(a) creates a statutory condition
precedent to the suit itself.” Id. at 124.'® Judge Walker, arguing in dissent that “the fact that
some of the otherwise presumably valid copyrights have not been registered is an insufficient
basis for undoing this class-action settlement,” id. at 128, asserted that “§ 411(a) does not create
rights but is rather like the enforcement mechanisms or claim-processing rules in Kontrick,
Eberhart, and Arbaugh,” id. at 130-31.

In sum, Arbaugh’s clear statement rule has not been used to analyze appeal deadlines.
The caselaw does not yet provide a clear view on the dividing line between deadlines governed
by Bowles and deadlines governed by Arbaugh. (Given the play given both cases by the briefs in
the Reed Elsevier case, the Supreme Court’s decision might provide guidance in this regard.)
Given the Bowles Court’s stress on the notion that statutory appeal deadlines are jurisdictional, it
seems likely that most statutory appeal deadlines will be governed by Bowles rather than

fleetingly cited Bowles, with a “cf.,” as a case that distinguished Arbaugh “in the context of

habeas corpus.” Id.
See also Solis v. Koresko, 2009 WL 2776630, at *5 (E.D. Pa. Aug. 31, 2009) (following
Arbaugh and holding that question of whether a plan is covered by ERISA is not jurisdictional).

'S Another case alluding to that tension is Reyes-Vanegas v. EEOC, in which the court
directed the plaintiff to provide facts that might ground a claim that 42 U.S.C. § 2000e-5's 90-
day limitations period was equitably tolled. Reyes-Vanegas v. EEOC, 2007 WL 2556318, at *3
(N.D. Cal. Sept. 4, 2007) (“It is not clear whether the reasoning of Bowles extends beyond the
statutory scheme there.... [T]he Ninth Circuit continues to apply equitable principles to statutory
time periods other than appeals to the Circuit Court. See Forester v. Chertoff, 2007 U.S.App.
LEXIS 20632 (9th Cir. August 29, 2007) (following Arbaugh ...).”).

' See also In re Literary Works, 509 F.3d at 124 n.5 (citing Bowles and stating that
“courts lack subject matter jurisdiction over claims that Congress has specified do not yet
exist”).
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Arbaugh — at least absent a persuasive reason to exempt them from Bowles’ reach."

III.  Becker v. Montgomery and related cases

The Committee, at the April 2009 meeting, noted the line of cases holding that
insubstantial defects in the notice of appeal should be disregarded, and wondered whether that
line of cases might function to mitigate the stringency of Bowles’ holding that statutory appeal
deadlines are jurisdictional. The argument would be that even if a deadline is jurisdictional,
compliance can be found if a document filed within the deadline contains the required substance.
So, for example, some other document such as a brief or a motion could be deemed an effective
substitute for a notice of appeal.’® There is, indeed, support in the caselaw for such an approach.

'7" One decision recently distinguished Bowles and held that 38 U.S.C. § 7105(d)(3)’s
deadline for seeking review in the Board of Veterans’ Appeals is not jurisdictional. See Percy v.
Shinseki, 23 Vet. App. 37, 38 (Vet. App. 2009). The decision in Percy was driven in part by the
fact that Section 7105(d)(3) authorizes extensions of its 60-day deadline “for a reasonable period
on request for good cause shown.” Id. at 42.

'* In this memo I will take as my main example the notion of effective substitutes for a
notice of appeal. The same theme plays out in connection with analogous sorts of statutory
appeal deadlines. A recent example is Blausey v. U.S. Trustee. In Blausey, after the debtors
filed a notice of appeal and request for direct-appeal certification in the bankruptcy court, that
court certified a direct appeal to the court of appeals under 28 U.S.C.A. § 158(d)(2). The clerk
prematurely sent the record to the court of appeals and the court of appeals clerk docketed the
appeal. However, the debtors did not file a petition for permission to appeal in the court of
appeals until after the 10-day deadline that was then imposed by interim provisions set forth in a
note to Section 158(d)(2). A divided merits panel upheld the motions panel’s decision to
construe the notice of appeal as a petition for permission to appeal, reasoning that the
transmission of the record had confused the debtors. But the majority warmed that “bankruptcy
petitioners and bankruptcy courts should now be on notice of this potential pitfall. Consequently,
future failure to timely file a petition to appeal in these circumstances is unlikely to be given the
benefit of the good cause exception.” Blausey v. U.S. Trustee, 552 F.3d 1124, 1131 (9th Cir.
2009). Judge Gorsuch, in dissent, objected that this reasoning “runs afoul of the Supreme
Court's directions about the respect due statutory limits on our jurisdiction....” Id. at 1134
(Gorsuch, J., dissenting).

In circumstances similar to those in Blausey, a divided panel permitted the trustee’s
appeal. Judge Posner reasoned that the bankruptcy-court record — transmitted to the court of
appeals, and including the request for bankruptcy-court certification of the appeal — contained
“[a]ll the information ... that a petition for review would have contained.” In re Turner, 574
F.3d 349, 352 (7th Cir. 2009). Judge Van Bokkelen concurred “[f]or the reasons stated in
Blausey.” Id. at 356. Judge Sykes dissented, objecting that “this stretches the concept of
‘functional equivalence’ too far.” Id. at 357.
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But that approach does not entirely soften the impact of Bowles, for two main reasons. First, the
effective-substitute theory can only apply if some document (that could be deemed an effective
substitute for a notice of appeal) has been filed within the relevant time period. Second, courts
are not always consistent in their willingness to look past formal defects to the substance of the
filing.

In a civil case, 28 U.S.C. § 2107 requires the timely filing of a “notice of appeal,” but it
does not define what constitutes such a notice.'” Appellate Rule 4(a)(1) directs the timely filing
of “the notice required by Rule 3.” Appellate Rule 3(c)(1) requires the notice to “(A) specify the
party or parties taking the appeal by naming each one in the caption or body of the notice ... ; (B)
designate the judgment, order, or part thereof being appealed; and (C) name the court to which
the appeal is taken.” Appellate Rule 3(c)(4) provides that “[a]n appeal must not be dismissed for
informality of form or title of the notice of appeal, or for failure to name a party whose intent to
appeal is otherwise clear from the notice.” And Appellate Rule 4(d) protects an appellant who
mistakenly files the notice in the court of appeals rather than the district court.?

Well before the adoption of the Appellate Rules, the Supreme Court made clear that other
documents could serve as the functional equivalent of a notice of appeal:

Although the timely filing of a notice of appeal is a jurisdictional prerequisite for
perfecting an appeal ... , a liberal view of papers filed by indigent and incarcerated
defendants, as equivalents of notices of appeal, has been used to preserve the

For examples under other statutory frameworks, compare, e.g., Amalgamated Transit
Union Local 1309, AFL-CIO v. Laidlaw Transit Servs., Inc., 435 F.3d 1140, 1146-47 (9th Cir.
2006) (interpreting 28 U.S.C. § 1453(c)(1), contrary to its text, to set a 7-day deadline for
seeking permission to appeal, but “suspend[ing] for good cause the requirements of FRAP
5(a)(1), (b)(1) and (c) in this case, and constru[ing] plaintiffs' timely notice of appeal and
untimely petition for permission to appeal as together constituting one timely and proper petition
for permission to appeal’), with Estate of Storm v. Nw. Iowa Hosp. Corp., 548 F.3d 686, 688 (8th
Cir. 2008) (court lacked jurisdiction to hear interlocutory appeal because notice of appeal filed in
district court did not “comply with the requirement of § 1292(b) that application be made to the
court of appeals within ten days of the district court's order” and did not meet requirements of
Appellate Rule 5).

' 18 U.S.C. § 3731, which authorizes certain types of government appeals in criminal
cases, requires that “[t]he appeal in all such cases shall be taken within thirty days after the
decision, judgment or order has been rendered,” but it does not mention or define what
constitutes the notice of appeal.

% Rule 4(d) provides: “If a notice of appeal in either a civil or a criminal case is
mistakenly filed in the court of appeals, the clerk of that court must note on the notice the date
when it was received and send it to the district clerk. The notice is then considered filed in the
district court on the date so noted.”
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jurisdiction of the Courts of Appeals. See, e.g., Lemke v. United States, 346 U.S.
325 ... (notice of appeal filed prior to judgment); O'Neal v. United States, 272
F.2d 412 (C.A.5th Cir.) (appeal bond filed in District Court); Tillman v. United
States, 268 F.2d 422 (C.A.5th Cir.) (application for leave to appeal in forma
pauperis filed in District Court); Belton v. United States, ... 259 F.2d 811 (letter
written to District Court); Williams v. United States, ... 188 F.2d 41 (notice of
appeal delivered to prison officials for forwarding to District Court). See also
Jordan v. United States District Court, ... 233 F.2d 362, vacated on other grounds
sub nom. Jordan v. United States, 352 U.S. 904 ... (mandamus petition filed in
Court of Appeals held equivalent of notice of appeal from judgment in proceeding
pursuant to 28 U.S.C. s 2255, 28 U.S.C.A. s 2255); West v. United States, ... 222
F.2d 774 (petition for leave to appeal in forma pauperis filed in Court of Appeals
held equivalent in s 2255 case).

Coppedge v. United States, 369 U.S. 438, 442 n.5 (1962). That same year, the Court decided
Foman v. Davis, 371 U.S. 178 (1962), which applied a similarly forgiving approach to notices of
appeal filed by a represented litigant. Foman’s first notice of appeal, which designated the
original judgment, was ineffective because Foman’s motion to vacate the judgment (deemed a
Civil Rule 59(e) motion) was pending. Foman’s second notice of appeal named only the order
denying the motion to vacate (and denying leave to amend the complaint). The Court held that
appellate jurisdiction nonetheless existed to review the underlying judgment:

The defect in the second notice of appeal did not mislead or prejudice the
respondent. With both notices of appeal before it (even granting the asserted
ineffectiveness of the first), the Court of Appeals should have treated the appeal
from the denial of the motions as an effective, although inept, attempt to appeal
from the judgment sought to be vacated. Taking the two notices and the appeal
papers together, petitioner's intention to seek review of both the dismissal and the
denial of the motions was manifest. Not only did both parties brief and argue the
merits of the earlier judgment on appeal, but petitioner's statement of points on
which she intended to rely on appeal, submitted to both respondent and the court
pursuant to rule, similarly demonstrated the intent to challenge the dismissal.

It is too late in the day and entirely contrary to the spirit of the Federal
Rules of Civil Procedure for decisions on the merits to be avoided on the basis of
such mere technicalities.
Id. at 181.
More recently, the Court has explained that “the notice afforded by a document, not the

litigant's motivation in filing it, determines the document's sufficiency as a notice of appeal. If a
document filed within the time specified by Rule 4 gives the notice required by Rule 3, it is
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effective as a notice of appeal.” Smith v. Barry, 502 U.S. 244, 248-49 (1992).' More recently
still, the Court rejected the contention that the failure to hand-sign a notice of appeal constitutes
a jurisdictional defect. The signature requirement arose from Civil Rule 11(a), which applied to
the notice because the notice was filed in the district court. See Appellate Rule 1(a)(2) (“When
these rules provide for filing a motion or other document in the district court, the procedure must
comply with the practice of the district court.””). As the Court explained: “Appellate Rules 3 and
4 ... are indeed linked jurisdictional provisions. Rule 3(a)(1) directs that a notice of appeal be
filed ‘within the time allowed by Rule 4[.]’.... Rule 3(c)(1) details what the notice of appeal must
contain.... Notably, a signature requirement is not among Rule 3(c)(1)'s specifications, for Civil
Rule 11(a) alone calls for and controls that requirement and renders it nonjurisdictional.” Becker
v. Montgomery, 532 U.S. 757, 765-66 (2001).

These decisions indicate that so long as a document, filed within the relevant time period,
provides the information required by Rule 3(c), the failure to designate that document a “notice
of appeal” will not prove fatal. Nothing in Bowles need be read to require a contrary view.
Admittedly, it would have been possible for Bowles himself to argue that his Rule 4(a)(6)
motion to reopen the time to appeal was the substantial equivalent of the notice of appeal, thus
meeting the requirement that the notice be filed no later than 14 days after the date of entry of
the order reopening the time for appeal. Such an argument could have drawn support from cases
holding that a Rule 4(a)(5) motion to extend appeal time can, in appropriate circumstances, serve
as the substantial equivalent of the notice of appeal.? But, in actuality, it does not seem that
such an argument was presented to the Court in Bowles, and thus the result in Bowles need not
be taken as a rejection of the substantial-equivalence theory. Indeed, another case suggests tacit
approval of the notion that a motion to extend can be taken as the functional equivalent of a
notice of appeal:

[O]n the Bowles Court's view that appeal time limits set by Section 2107 are
mandatory and jurisdictional and thus must be examined sua sponte, the Court—if
it disagreed with the notion that a motion to extend can serve as the functional
equivalent of a notice of appeal-—would have had to so hold in Lockyer v.
Andrade, 538 U.S. 63 ... (2003). The Ninth Circuit had held Andrade's appeal was

2! The Smith Court held that the appellant’s “informal brief,” filed in the court of
appeals, could serve as a notice of appeal if it contained the information required by Rule 3(c).

See id. at 250.

2 See Rinaldo v. Corbett, 256 F.3d 1276, 1279 (11th Cir. 2001) (construing Rule 4(a)(5)
motion as notice of appeal); Listenbee v. City of Milwaukee, 976 F.2d 348, 350 (7th Cir. 1992)
(same). See also Isert v. Ford Motor Co., 461 F.3d 756, 762-63 (6th Cir. 2006) (“As this
circuit's cases show and as the many decisions from other circuits confirm, an extension-of-time
motion frequently will satisfy the modest requirements of Rule 3(c). ... The problem in this case,
then, was not just that the Iserts filed a motion for extension of time; it was that the motion gave
no indication which judgment (among many) the Iserts wished to appeal.”).
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timely because it viewed his motion for an extension of time as the functional
equivalent of a notice of appeal. See Andrade v. Attorney General of State of
California, 270 F.3d 743, 752 (9th Cir. 2001), rev'd, 538 U.S. 63 ... (2003). The
Supreme Court reversed on the merits without questioning the existence of
appellate jurisdiction.

16A Federal Practice and Procedure § 3949.6, n.29 (4th ed. 2008).

But no litigant can take the functional-equivalence cases as a basis for complacency. It is
worth noting that when explaining why the failure to hand-sign the notice did not doom the
appeal in Becker, the Court stressed the fact that the signing requirement was “nonjurisdictional”
because it was set by Civil Rule 11(a) and not Appellate Rule 3(c).” In cases where the Court
has decided that a notice of appeal lacked an attribute required by Appellate Rule 3(c) itself, the
Court’s approach has sometimes been quite unforgiving.

A leading example of the unforgiving approach is Torres v. Oakland Scavenger Co., 487
U.S. 312 (1988). After the dismissal of the complaint in intervention filed by Torres and others,
the intervenors’ lawyer filed a notice of appeal that named the 15 intervenors other than Torres,
followed by “et al.” Torres’ name was omitted through a clerical mistake by the lawyer’s
secretary. The Court held that the notice did not effect an appeal on behalf of Torres:

We believe that the mandatory nature of the time limits contained in Rule 4 would
be vitiated if courts of appeals were permitted to exercise jurisdiction over parties
not named in the notice of appeal. Permitting courts to exercise jurisdiction over
unnamed parties after the time for filing a notice of appeal has passed is
equivalent to permitting courts to extend the time for filing a notice of appeal.
Because the Rules do not grant courts the latter power, we hold that the Rules
likewise withhold the former.

Id. at 315. Rule 3 was amended in 1993 “to reduce the amount of satellite litigation spawned by
... Torres.” 1993 Committee Note to Rule 3(c). Rule 3(c)(1)(A) now provides that the notice

2 A recent case consistent with this distinction is Contino v. United States, 535 F.3d 124,
127 (2d Cir. 2008). In Contino, the appellant attempted (within the appeal period) to file a notice
of appeal electronically — violating a local rule requiring paper filing for notices of appeal. The
court noted that Civil Rule 5 directs the clerk not to refuse to file a paper “because it is not in the
form prescribed by these rules or by a local rule or practice,” Fed. R. Civ. P. 5(d)(4), and that
Civil Rule 83 “prohibits the enforcement of a local rule regulating the form of a filing if its
enforcement would cause a party to lose a right and the party's non-compliance with the rule was
not willful.” Contino, 535 F.3d at 127. As further support for its holding that the attempted
filing rendered the appeal timely, the Contino court cited Becker. See Contino, 535 F.3d at 127
(stating that its “conclusion is consistent with the treatment of notices of appeal which the
appellant failed to sign, another type of defect in form”).
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must “specify the party or parties taking the appeal by naming each one in the caption or body of
the notice, but an attorney representing more than one party may describe those parties with such
terms as ‘all plaintiffs,” ‘the defendants,’ ‘the plaintiffs A, B, et al.,” or ‘all defendants except
X"”

Iv. Conclusion

Although the data discussed in Part I are not in any sense conclusive, they do show that
in some — but not all — of the appellate cases citing Bowles with respect to appeal requirements,
Bowles’ distinction between jurisdictional and non-jurisdictional deadlines has a concrete effect
on whether the would-be appellant obtains a ruling on the merits of the appeal. As noted in Part
I, Arbaugh does not appear to have gained currency in courts’ discussions of appeal deadlines.
But, as discussed in Part III, cases recognizing other documents as the functional equivalent of a
notice of appeal may soften Bowles’ impact in some instances.

Encl.
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failed on the merits
U.S. v. Owen |CA2 2009|559 F.3d 82 FRCrim 33 Although Rule 33 is an “inflexible claim- a sort of Possibly remands to district court for analysis of whether t
P processing rule,” it is not “jurisdictional” and is |holding preserved grant extension, under Crim 45(b), of time to file

therefore subject to the time-modification Crim 33 motion. Applies Eberhart's teaching thaf
provisions of Rule 45(b) of the Federal Rules of the Crim 33 time period is not jurisdictional
Criminal Procedure.

US. v. CA9 2007|496 F.3d 947, 957 |FRCrim 11 Regardless of whether a defendant enters into $a sort of Preserved {seems like a holding — even though the en banc

Jacobo (en banc) P conditional plea or an unconditional plea, we  |holding opinion does not determine whether D will prevai

Castillo retain jurisdiction to hear the appeal. The on appeal -- because the ruling that the issue is
preclusive effect we give to the plea agreement non-jurisdictional leads the en banc court to
may depend on the nature of the plea and the remand to the panel for analysis on the merits.
circumstances in which it is brought to our (As it turned out, the panel affirmed.)
attention, issues on which we do not express af
opinion here.

Contino v. CA2 2008|535 F.3d 124, 126 |SDNY This Court has not yet addressed whethera |a sort of Preserved one could argue it's a holding because the court

u.s. local excuses compliance with the local rule. But one

rule party attempted to file it within the required tim

notice of appeal should be considered timely if fvolding

frame, but it was rejected by the clerk for failur
to comply with a local rule.... The Seventh
Circuit, in a criminal case, addressed facts
similar to those in the instant matter. See Unite
States v. Harvey, 516 F.3d 553 (7th Cir.2008).
In Harvey, the appellant electronically filed a

timely notice of appeal; however, because locall

rules required that the notice of appeal be filed
on paper, the filing was rejected by the clerk's
office and the appellant did not file the paper

notice of appeal until two months later, well aftey

the deadline*127 had passed. See id. at 555-54
The Seventh Circuit found that, despite the
clerk's rejection of the timely notice, it had
jurisdiction to hear the appeal because
Fed.R.Civ.P. 5(e) “ensures that any document
presented to the clerk in violation of a local rule
of form can nonetheless be filed for purposes o
satisfying a filing deadline.” FN** |d. at 556....
The reasoning of the Seventh Circuit is
persuasive.

could argue that the non-jurisdictional nature of
the local rule is not the true basis for the outcoms
given the court's reliance on Civil Rules 5 and 83

OLT



Omariv. CA5 2009|562 F.3d 314, 317 8 1252)(d)(1) Omari alternatively asks that we excuse his Alternative  |Forfeited Holding seems alternative because the court alsg
Holder failure to exhaust. We find both arguments holding notes in passing that Omari "has given us no
unavailing; allowance of “effective” exhaustion reason to equitably excuse the exhaustion
runs contrary to the purposes of § 1252(d), and requirement.”
at least after the Supreme Court's decision in
Bowles v. Russell, 551 U.S. 205, 127 S.Ct.
2360, 2364-66, 168 L.Ed.2d 96 (2007), we do
not have the authority to excuse Omari's failure
to comply with a statutory jurisdictional mandatg.
Alaska CA9 2008|548 F.3d 815. 43 1349|(c)(3) [majority & dissent debate issues of tolling in  |can be Preserved majority applies a tolling principle, while dissent
Wilderness opinion vacated, 554 agency-review context] viewed as a argues that under Bowles tolling should be
League v. F.3d 916. appeal holding unavailable.
Kempthorne dismissed as moot,
571 F.3d 859.
Grullon v. CA2 20071509 F.3d 107, 112 8 1252|(d)(1) When an exhaustion requirement is statutory |Holding Forfeited notes that "Valenzuela would have a plausible
Mukasey and envinces an intent to constrict the ability of claim to dispensation for 'manifest injustice’ if we
courts to adjudicate a class of cases, the were to uphold that exception” but holds that
limitation is jurisdictional, rather than mandatony exception is unavailable under Bowles
only.... We therefore hold that, as regards the
requirement that petitioners appeal to the BIA, §
1252(d)(1) is jurisdictional.
Ruiz-Martinez|CA2 2008|516 F.3d 102, 119 8 1252|(b)(1) [W]e lack jurisdiction to entertain (i) any petition|Holding Forfeited though the gov't raised the timeliness objection,
v. Mukasey for review filed with this Court challenging a fing the ruling on jurisidictional nature of the deadline
order of removal issued by the BIA, pursuant to] is a holding because court relies on it to reject
8 U.S.C. § 1252(b)(1), beyond 30 days after theg petrs' equitable tolling arguments
issuance of the order of removal.
Massis v. CA4 2008|549 F.3d 631, 640 8 1252)(d)(1) Since Bowles, courts of appeals have declined |Holding Forfeited
Mukasey to entertain equitable exceptions to section

1252(d)'s administrative exhaustion
requirement.... Under Bowles, Massis may not
rely on a “miscarriage of justice” argument to
revisit his concession of deportability and
circumvent his failure to exhaust administrative
remedies. Because we may not create an
equitable exception to section 1252(d)(1)'s
exhaustion requirement, this court lacks
jurisdiction to consider whether reckless
endangerment constitutes a crime of vi<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>